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to  niake  oral  arguments  In  any  case,  they  shall 
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of  such  arguments.  Only  two  counsel  will  be 
heard  for  each  party,  and  not  more  tiinn  one 
hour  will  be  allowed  to  each  side  for  argu- 
ment, without  special  leave  of  the  court  grant- 
ed  before  the  argument   begins.     The   time 
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thus  allowed  may  l>e  apportioned  between  the 
coxmsel  on  the  same  side,  at  their  discre- 
tion; provided,  always,  that  a  fair  opening  of 
the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments.  The  plain- 
tiff in  error,  or  appellant,  shall  be  entitled  to 
open  and  conclude  the  argument;  but,  when 
there  are  cross-appeals,  they  shall  be  argued 
together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  con 
elude  the  argument. 
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OBRKINS  et  al.  t.  KENTUCKY  SALT  CO. 
et  aL 

(Coort  of  Appeals  of  Kentucky.    June  6,  1886.) 

Hatdbjll  Oas— Rights  of  Lifb  Tenant  and  Rb- 
mainder-Hbn — Injunction. 
One  of  the  remainder-men  having,  at 
sheriff's  sale,  purchased  the  life  estate  for  the 
benefit  of  the  Ufe  tenant,  and  having  leased  the 
land  for  mineral  purposes,  and  the  tenants  hav- 
ing made  large  expenditures  in  boring  for  gas, 
with  the  knowledge  of  the  other  remainder- 
men, such  remainder-men  cannot  enjoin  the  tm- 
ants  from  removing  the  gas  for  sale,  though 
they  may  be  entitled,  as  against  the  remainder- 
man who  purchased  the  life  estate,  to  share  in 
the  royalties  to  be  paid  by  the  lessees. 

Appeal  from  circuit  court,  Meade  county. 

"Not  to  be  officially  reported." 

Action  by  William  Gerklns  and  others 
against  the  Kentucky  Salt  Company  and  oth- 
era.  Decree  for  defendants.  Plaintiffs  ap- 
peal.    Affirmed. 

W.  W.  Thum,  for  appellants.  Jas.  P.  Greg- 
ory and  Fairlelgb  &  Straus,  for  appellees. 

PRYOR,  C.  J.  This  action  In  equity  was 
instituted  by  tbe  appellants  against  the  ap- 
pellees, seeking,  by  an  Injunction,  to  have  a 
Kas  well  closed  up,  located  on  a  tract  of  land 
In  which  they  are  Interested  as  remainder- 
men. Tbe  facts  of  the  case  are  these:  John 
O.  Smith  owned  a  life  estate  in  61  acres  of 
land,  on  which  this  gas  well  was  bored. 
Smith  became  Involved  In  debt,  and  bis  life 
estate  was  sold  at  sheriff's  sale,  and  purchas- 
ed by  W.  J.  Smith,  his  son,  and,  as  the  facts 
conduced  to  show,  for  his  father's  benefit,  or, 
at  least,  that  fact  seems  now  to  be  unques- 
tioned between  the  life  tenant  and  his  son, 
the  purchaser.  Tbe  sberlfTs  deed  was  made 
to  the  son,  and  there  is  but  little  doubt  of  bis 
authority  to  sell.  This  son,  W.  J.  Smith,  was 
and  is  one  of  tbe  remainder-men,  owning  a 
one-ststb  interest  in  addition  to  his  life  es- 
tate. He  leased  the  mineral  privileges  on 
this  land  to  3.  W.  Lewis,  and  Lewis  trans- 
ferred his  Interest  to  the  Natarai  Gas  Com- 
pany. This  company  bored  for  gas,  and  final- 
ly became  bankrupt,  and  its  rights  were  sold 
to  the  Kentucky  Salt  Company,  that  now 
owns  tbe  lease  and  uses  the  gas  from  tbe 
wdls,  by  transporting  It  from  the  premises 
vJ}68.w.no.l — 1 


and  selling  It  Some  qnestlon  has  been  made 
as  to  the  knowledge  these  remainder-men  had 
of  the  work  going  on  in  the  way  of  boring  for 
gas  on  their  land,  and  we  will  assume  that 
those  who  were  In  possession  knew  of  the 
discovery  of  that  gas  under  their  soil,  and 
made  no  objections  to  it  In  the  midst  of  the 
excitement  attending  the  appearance  of  this 
gas  In  the  county  of  Meade,  with  one  of  these 
remainder-men  on  the  ground,  and  a  husband 
of  tbe  other,  it  is  unreasonable  to  suppose  they 
were  Ignorant  of  the  discovery,  and  the  ex- 
pectation of  realizing  large  sums  of  money 
from  this  gas,  Indulged  in  by  those  who  un- 
dertook the  task  of  developing  it  and  finally 
became  ■  bankrupt.  The  question  presented 
Is:  Upon  this  state  of  fact,  can  the  life  ten- 
ant open  a  gas  well  on  the  land  in  which  he 
has  this  estate?  or,  assuming  that  these  re- 
mainder-men were  ignorant  of  the  fact  that 
large  sums  of  money  were  expended  in  mak- 
ing Improvements  by  these  purchasers,  are- 
they  (the  lessees)  guilty  of  waste  by  using: 
this  gas? 

It  must  be  conceded  that  this  substance,  if 
it  can  be  called  such,  has  a  commercial  value; 
and  if,  like  coal  oil  and  other  minerals,  it  be- 
longs to  the  owner  of  the  soil,  It  is  then  plain 
tbe  life  tenant  has  no  right  to  use  more  than 
necessary  for  his  own  benefit  and  convenience 
in  furnishing  light  and  beat  It  appears  the 
appellees  purchased  this  lease  without  knowl- 
edge of  the  title  in  the  father  of  these  remain- 
der-men. Still,  they  were  In  the  county  where 
the  records  of  the  title  could  have  been  read- 
ily ascertained,  and,  whether  In  the  county  or 
not,  the  will  and  deeds  were  of  record,  and 
therefore  notice  to  the  purchaser.  They  found 
these  wells  on  the  land,  with  tbe  gas  escap- 
ing, and  those  interested  as  the  original  les- 
sees without  the  means  of  utilizing  It,  and, 
becoming  the  purchasers,  have  expended  iaree 
sums  of  money  in  the  attempt  to  make  it  a 
prc^ table  Investment  and  whether  it  can  be 
done  is  a  matter  of  experiment  In  the  ex- 
amination of  the  question  as  to  whether  the 
owner  of  the  soil  has  the  absolute  property 
in  the  gas  that  may  be  beneath  it  or  only  a 
qualified  property,  we  find  a  case  of  much  In- 
terest reported  in  28  W.  Va.  210,  of  Wood 
County  Petroleum  Co.  v.  West  Virginia  Trans- 
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portatlon  Go.,  In  which  it  Is  said:  "If,  on  the 
other  hand,  gas  Is  susceptible  of  absolute  own- 
ership, then  it  is  a  part  of  the  realty,  to 
which  the  appellant  acquired  no  right  under 
the  lease."  The  case  then  proceeds  to  discuss 
the  nature  and  properties  of  natural  gas,  and 
concludes  that  it  approaches  more  nearly  the 
character  of  the  elements  of  air  and  water 
than  of  things  the  subject  of  absolute  proi)- 
erty;  and  in  that  case  it  Is  held  that,  like  air 
and  water,  It  la  the  subject  of  qualified  prop- 
erty by  occupancy,  and,  where  the  access  to 
the  land  is  rightful,  the  measure  of  damages 
will  be  limited  to  the  injury  done  the  land. 
In  this  case,  the  party  had  the  right  to  enter 
and  use  the  gas,  at  least  for  his  own  con- 
venience; and  the  regulating  and  controlling 
of  the  natural  pressure,  so  as  to  limit  its  es- 
cape, would  be  attended  with  much  trouble 
and  expense.  And,  whether  gas  is  the  subject 
of  absolute  or  qualified  property,  there  Is  cer- 
tainlya  distinction  between  that  and  such  min- 
erals as  coal,  iron  ore,  etc.  And  to  say  that  the 
appellees  are  guilty  of  waste  in  developing 
the  soil  or  its  products,  by  making  the  land, 
otherwise  worthless,  valuable.  Is  inconsistont 
with  any  just  rule  of  equity  that  should  pre- 
vail in  this  character  of  case.  There  is  much 
plausibility  in  the  reasoning  presented  In  the 
West  Virginia  case;  for  such  Is  the  character 
of  the  flow  of  gas  that  it  may  well  be  said 
that  these  appellees  may  now  be  obtaining, 
by  means  of  this  well,  the  gas  that  is  under 
their  neighbors'  land,  and  if  the  well  is  clos- 
ed, the  probability  is  the  gas  will  find  an  exit 
at  some  other  point.  Like  water  flowing  un- 
derground, it  may  be  diverted,  so  as  to  leave 
the  land  of  one  and  flow  to  the  land  of  an- 
other. Whether  this  supply  of  gas  may  or 
not  be  exhausted  Is  also  involved  in  much 
doubt;  and,  while  we  are  not  disposed  to  go 
as  far  as  the  West  Virginia  case  as  to  the 
property  in  gas,  the  facts  of  this  case  do  not 
present  a  case  for  an  injunction.  The  estate 
or  land  is  mnde  more  valuable  by  reason  of  a 
large  expenditure  by  these  appellees,  and  to 
close  up  the  well  or  stay  tiie  flow  of  gas  would 
benefit  none  of  the  parties.  The  appellants 
may  be  entitled,  as  against  their  brother,  to 
their  part  of  the  royalty  agreed  to  be  paid, 
but  have  no  equity  as  against  appellees.  Af- 
firmed. 


TRUSTEES  OF  CHTIRCH  HOME  FOR 

FEMALES  AND  INFIRMARY  FOR 

SICK  V.  MORRIS  et  al. 

(Court  of  Appeals  of  Kentucky.     May  29, 

1896.) 

Wills— CossTHncTios—LEOACiES—TiMB  of  Pat- 

M  EST — INTBREST. 

1.  Testator  devised  the  income  of  his  entire 
estate  to  his  wife,  for  life;  the  estate,  upon 
her  denth.  to  be  distributed  among  certain  lega- 
tees, and  the  balance,  if  any,  to  go  to  certain  of 
the  legatees  to  whom  specific  legacies  had  been 
given.  The  wife  electpd  to  take  under  the  law. 
Held,  that  payment  of  the  leBacies  should  not 
be  po^tlJoucd  until  the  death  of  the  widow,  so 


as  to  thereby  increase  the  share  of  the  residuary 
estate  to  the  extent  of  the  income  of  the  lega- 
cies daring  the  widow's  life. 

2.  In  such  a  case  the  legacies  do  not  bear 
interest  until  after  a  contest  of  the  will  is  de- 
cided. 

Appeal  from  circuit  court,  Jefferson  county. 

"To  be  officially  reported." 

Action  by  the  trustees  of  the  Church  Home 
for  Females  and  Infirmary  for  the  Sick 
against  J.  H.  Morris  and  others.  From  the 
judgment  plahitiff  appeals.     Reversed. 

Helm  &  Bruce,  for  appellants.  Burnett, 
Miller  &  Burnett  and  Samuel  P.  Kirby,  for 
appellees. 

HAZELRIGG,  J.  By  the  wIU  of  John  V. 
Morton  the  net  income  of  his  entire  estate 
was  to  go  to  his  wife,  so  long  as  she  lived. 
Upon  her  death  the  estate  was  to  be  dis- 
tributed as  follows  (item  4):  To  J.  H.  Mor- 
ton Morris,  $5,000;  Ellen  M.  Goodloe,  ^,- 
000;  Mary  Bell  Griswold,  Morton  Morris,  Jr., 
$1,000;  Morton  Griswold,  $1,000;  and  Mar- 
garet M.  Becher,  $500.  Then  follows  a 
clause  giving  to  the  appellant,  a  charitable 
institution  In  LouisTille,  the  sum  of  $40,000. 
In  a  succeeding  clause  the  sum  of  $10,000 
is  set  apart  for  the  construction  of  buildings 
on  the  lot  of  the  Orphanage  of  the  Good 
Shepherd,  where  mechanical  education  might 
be  furnished  the  inmates  of  the  orphanage. 
This,  however,  was  on  condition  that  a  like 
sum  should  be  furnished  by  others,  which 
was  not  done.  By  another  clause  the  tes- 
tator provided  that  if  there  still  remained  a 
surplus,  and  enough  for  that  purpose,  the 
sum  of  $20,000  was  to  go  to  the  appellant, 
for  investment  for  the  use  of  the  boys  carctl 
for  at  the  Orphanage  for  the  Good  Shepherd, 
and  the  income  of  which  was  to  be  paid  them 
when  they  reached  maturity,  etc. .  Then,  aft- 
er disposing  of  a  fruit  grove  in  Florida  to  a 
number  of  persons,  the  last  item  of  the  vrill 
provided  as  follows:  "After  all  the  forego- 
ing devises  are  provided  for  In  full.  In  the 
order  named,  and  there  yet  remains  a  sur- 
plus from  any  and  all  sources,  the  same 
shall  be  divided  in  five  equal  parts,  and  one 
part  each  shall  pass  to  the  first  five  several 
beneficiaries  named  in  item  (4)  four."  The 
will  was  probated  in  the  county  court  of 
Jefferson  county  in  July,  1888,  but  was  con- 
tested; and  the  mandate  of  this  court  af- 
firming the  judgment  below,  establishing  the 
will,  was  entered  in  October,  1892.  Pending 
the  contest,  however,  the  widow  renounced 
the  provisions  of  the  will.  This  was  done 
on  March  12,  1891.  By  appropriate  proceed- 
ings the  interest  of  the  widow  has  been  al- 
lotted to  her,  the  efTect  of  which  allotment 
growing  out  of  her  renunciation  of  the  will 
has  been  to  withdraw  from  the  estate  some 
fifty-odd  thousand  dollars.  If  the  distribu- 
tion of  the  remainder  of  the  estate  is  now 
made,  the  resldtiary  legatees  will  get  much 
less  than  it  it  is  postponed  until  the  widow's 
death,  the  income  of  it  in  the  meantime  be- 
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Ing  set  apart  for  their  benefit.  The  judg- 
ment below  iMwtponed  the  distribution  until 
the  death  of  Mrs.  Morton,  unless  In  the 
meantime  the  accretions  of  the  estate  shall 
equal  the  amount  withdrawn  by  her,  In 
which  event  the  distribution  was  to  be 
made;  giving  the  appellant  the  $60,000,  with- 
out Interest,  and  giving  the  residuary  lega- 
tees, the  appellees  here,  the  entire  balance. 
The  correctness  of  this  Judgment  Is  the  sole 
question  on  this  appeal. 

The  only  reason  we  conceive  for  the  tes- 
tator's postponement  of  the  distribution  until 
the  death  of  his  widow  was  that  she  might 
be  provided  for,  and  when  that  reason  for 
postponement  ceased,  as  it  did  upon  her  re- 
nunciation, we  cannot  see  why  those  who 
were  the  chief  objects  of  the  testator's  boun- 
ty should  be  delayed  in  the  enjoyment  of 
their  legacy.  While  the  amount  of  the  re- 
siduary estate  is  lessened  to  the  extent  of 
the  widow's  allotment,  they  cannot  complain, 
because  they  were  only  to  get  what  was  left 
after  payment  In  full  of  the  specific  legacies. 
They  are  benefited  to  some  extent,  because 
they  get  their  specific  legacies  at  once,  in- 
stead of  waiting  until  the  widow's  death; 
and  it  is  not  for  the  court  to  attempt  an  ad- 
justment of  their  profit  and  loss  account  by 
withholding  from  the  principal  objects  of 
the  testator's  solicitude  the  estate  Intended 
for  them.  To  the  extent  that  the  testator 
intended  to  prefer  the  appellees,  or  malie  it 
certain  that  they  should  get  a  part  of  his 
estate,  he  provided  for  them  in  Item  4  of  his 
wilL  As  to  whether  they  would  get  any 
further  estate,  he  left  in  uncertainty,  and, 
indeed,  expressed  a  doubt  as  to  whether 
there  would  be  enough  to  pay  the  $20,000 
mentioned  in  the  wiU,  and  still  further  Indi- 
cated a  doubt,  in  the  last  clause,  by  basing 
the  residuary  devise  on  the  questionable  con- 
dition of  there  still  remaining  a  surplus  of 
the  estate.  The  general  rule  is  well  settled 
that  a  renunciation  of  the  will  by  the  widow, 
tmder  circumstances  lllce  the  present,  has 
the  effect  of  precipitating  the  maturity  of 
the  legacies.  The  rule  is  thus  stated  in  Re 
Ferguson's  Estate  (1890;  Pa.  Sup.)  20  Atl. 
945:  "It  was  held  In  Cobaugb's  Appeal,  24 
Pa.  St  143,  that  devises  or  bequests  subordi- 
nate to  a  life  estate  in  the  widow,  and  con- 
tingent upon  her  death,  or  payment  of  which 
is  postponed  until  then,  l>ecome  presently 
payable,  upon  her  election  to  take  under  the 
intestate  laws.  As  to  its  effect  upon  all 
claims  under  the  will,  her  election  is  equiva- 
lent to  her  death.  This  is  the  general  rule, 
and.  If  there  are  any  exceptions,  they  must 
depend  on  the  expression  or  unavoidable  im- 
plication of  a  contrary  intent  of  the  testa- 
tor." And  the  opinion  of  the  lower  court  in 
that  case — ^that  "as  the  residuary  legatees 
would  be  disappointed  in  the  amount  coming 
to  them,  which  would  be  diminished  by  tlie 
half  of  the  personalty  taken  absolutely  by 
the  widow,  they  should  be  comi>ensated  out 
ot  the  benefits  intended  to  be  conferred  on 


the  widow"— was  reversed,  under  the  rule 
announced.  We  are  aware  that  there  are  ex- 
ceptions to  the  rule,  but  the  Intention  of  the 
testator  must  prevail,  so  far  as  it  can  l>e 
ascertained.  Ttiat  Is  higher  than  any  equita- 
ble rule  adopted  to  carry  out  wtiat  may 
seem  to  the  court  a  more  equal  or  Just  dis- 
tribution of  the  estate.  There  is  no  reason 
wliatever  in  tliis  case  to  depart  from  the 
direct  command  of  the  testator  to  distribute 
this  estate  in  the  manner  in  which  he  directs 
it  to  be  done.  It  might  be  different  if  an  in- 
tention was  apparent  to  benefit  certainly  the 
residuary  legatees,  and  the  bulk  of  the  es- 
tate was  expected  to  be  left  for  them.  In 
such  event  they,  and  not  others,  could  be 
said  to  be  the  chief  objects  of  the  testator's 
l)ounty,  and  they  would  be  protected,  not  be- 
cause it  would  be  equitable  or  Just,  but  be- 
cause such  was  the  intention  of  the  testator. 
The  question  remains,  when  shall  the  lega- 
cies begin  to  bear  interest?  We  Iiave  seen 
that  they  became  due  upon  the  renunciation 
of  the  will  by  the  widow,  wliich  was  in 
March,  1891;  but  there  was  a  contest  over 
the  will,  and  the  executors  could  not  pay 
until  that  was  settled.  This  was  done  In 
Octoljer,  1892,  and  then  for  the  first  time  the 
payment  could  safely  be  made.  It  seems  to 
us,  interest  should  be  computed  from  the 
last-named  date.  Judgment  reversed  for 
proceedings  consistent  with  tliis  opinion. 


TREASY  V.  TRBABY  et  al. 

(Court  of  Appeals  of  Kentnclcy.     May  29, 

189G.) 

Wills— Blbction  bi  Widow— Riohts  of 
Dbvisbbs. 
Where,  after  renonndng  the  will,  the 
widow  is  assigned  dower  in  property,  part  of 
which  was  specially  devised  to  others,  such  dev- 
isees, after  ner  death,  are  entitled  to  contribu- 
tion out  of  the  residuary  estate. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Action  by  Thomas  F.  Treasy  and  another 
against  Martin  Treasy.  Judgment  for  plain- 
tlllB,  and  defendant  appeals.    Affirmed. 

W.  B.  Dixon  and  Humphrey  &  Davie,  for 
appellant.    H.  S.  Barker,  for  appellees. 

HAZELRIGG,  J.  James  Treasy  died  child- 
less and  testate  in  1890,  leaving  a  widow  to 
whom  he  gave,  for  life,  in  lieu  of  dower,  the 
family  residence,  with  its  furniture  and  fix- 
tures, and  charged  upon  his  estate  the  pay- 
ment of  all  taxes,  gas  bills,  and  water  rents 
of  this  property,  together  with  the  payment  of 
$100  per  month  for  the  additional  support  of 
the  widow.  By  item  second  he  gave  his 
brother  Martin,  the  appellant,  certain  specific 
lots  of  land,  and  also  his  interest  in  the  firm 
of  Treasy  &  Bro.  In  Items  3,  4,  6,  6,  8,  and 
10,  he  gave  to  the  various  appellees  certain 
specific  lots  of  land,  and  to  certain  charities 
he  made  various  l>equest8.  By  the  eleventh 
item  he  provided  that  all  property  owned  by 
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talm,  not  deylsed  by  tbe  wiU,  should  go  to  bis 
brother  Martin.  The  widow  elected  to  re- 
nounce the  wiU,  and  dower  was  allotted  to 
her  In  property  devised  in  the  main  to  Mar- 
tin, but  part  of  which  bad  been  specifically 
devised  to  the  appellees,  Thomas  F.  Treasy 
and  Mary  Treasy.  After  some  two  years  she 
died,  and  tbe  sole  question  presented  on  this 
appeal  la,  are  the  legatees  Thomas  Treasy  and 
Maiy  Treasy  entitled  to  contribution  out  of 
the  residuary  estate  for  their  losses  occasion- 
ed by  the  widow's  occupancy  of  their  specific 
property?  The  chancellor  properly  answered 
the  question  in  the  atflrmaUve.  Tbe  residuaiy 
legatee  can  get  only  what  Is  left  after  tbe  spe- 
cific legatee  has  been  satisfied.  That  is  tbe 
dear  intent  of  tbe  testator,  and  it  must  pre- 
vail. Tbe  general  rule  is  that  a  specific 
devisee  takes  the  particular  thing  given  bim, 
wblle  the  residuary  legatee  takes  only  mch 
part  as  remains.  The  rule  is  founded  on  the 
supposed  intention  of  tbe  testator,  and  will 
not  be  deviated  from  unless  an  intent  to  tbe 
contrary  appears  In  tbe  wiU.  These  principles 
were  considered  in  the  case  of  Trustees  v. 
Morris  (this  day  decided)  36  S.  W.  2.  Judg- 
ment aflSrmed. 


CITT  or  OWBNSBORO  et  aL  v.  SPARKS. 

(Court  of  Appeals  of  Kentucky.     May  29, 

189a) 

.  FaoHiBiTiox— Ckiiiikai.  Cases— Municipal   Cob- 
PORATiONS — Penal  Obdinancss. 

1.  CSr.  Code,  {  25,  authorizing  the  circuit 
court  to  restrain  any  court  of  inferior  jurisdic- 
tion in  the  limits  of  tbe  county  from  exceeding 
their  criminal  jurisdiction,  does  not  authorize 
the  circuit  court  to  proiiibit  the  police  court  of 
the  city  of  Owensboro  from  proceeding  in  a 
prosecution  for  the  violation  of  an  iuvaUd  city 
ordinance;  the  penalty  therefor  being  within 
the  jurisdiction  of  the  police  court,  and  the  of- 
fense similar  to  one  prohibited  by  statute. 

2.  Const.  §  168,  prohibiting  municipal  cor- 
porations from  fixing  by  ordinance  a  penalty 
for  a  violation  thereof  less  than  that  imposed 
by  the  statute  for  the  same  o&ense,  does  not 
prohibit  the  municipality  from  increasing  the 
minimum  penalty  fixed  by  statute. 

3.  A  municipal  corporation  authorized  to 
pass  ordinances  to  prohibit  and  suppress  gam- 
bling houses  is  not  authorized  to  pass  an  ordi- 
nance prohibiting  all  gaming. 

4.  Without  statutory  authority,  a  municipal 
corporation  cannot  create  offenses  by  ordinauce, 
and  enforce  penalties  for  violating  them. 

Api>eal  from  circuit  court,  Daviess  county. 

"To  be  (^clally  reported." 

Petition  by  J.  A.  Sparks  against  tbe  city 
of  Owensboro  and  another  for  a  writ  of  pro- 
hibition. From  a  Judgment  granting  tbe  writ, 
defendants  appeal.    Reversed. 

Powers  &  Atchison  and  La  Vlga  Clements, 
for  appellants.    0.  S.  Walker,  for  appellee. 

LANDES,  X  Tbe  board  of  council  of  the 
city  of  Owensboro,  which  Is  a  city  of  the 
third  class,  passed  an  ordinance,  which  was 
approved  June  4,  1894,  designated  as  "Or- 
dinance No.  50,"  for  tbe  purpose  of  punishing 


gaming  in  tbe  city,  and  which  Is  as  follows: 
"That  any  person  or  persons,  who  shall,  in  or 
on  any  bouse,  boat,  float,  tenement  of  sncb 
house,  boat,  float  or  premises,  or  shall  on  any 
of  the  streets,  alleys,  sidewalks  or  public 
grounds  of  tbe  city,  engage  in  any  game  of 
hazard  at  which  money  or  property  is  bet, 
won  or  lost,  such  person  or  persons  engaged 
In  such  game  or  games,  shall  each  be  fined 
for  each  game  thus  played  not  less  than 
fifty,  nor  more  than  one  hundred  dollars." 
In  the  following  August  the  appellee,  who 
was  charged  with  violating  the  said  ordi- 
nance, was  arrested  by  virtue  of  a  warrant 
Issued  by  tbe  police  judge  of  tbe  city  of 
Owensboro,  and  brought  before  the  police 
court  to  answer  the  charge.  A  demurrer  to 
the  warrant  was  entered  by  blm,  which  was 
overruled  by  tbe  court;  and,  tbe  court  hav- 
ing set  the  case  for  trial,  tbe  appellee 
brought  suit  in  tbe  Daviess  circnit  court 
against  tbe  city  and  tbe  Judge  of  the  police 
court,  seeking  to  prohibit  them  from  proceed- 
ing against  the  appellee  under  tbe  ordinance, 
on  the  alleged  ground  that  the  police  court 
had  no  Jurisdiction  to  enforce  the  ordinance, 
which  it  was  alleged  was  passed  by  the  board 
of  council  without  constitutional  or  legisla- 
tive authority,  and  was  tbelrefore  null  and 
void.  At  the  commencement  of  tbe  action 
tbe  judge  of  tbe  circnit  court  Issued  a  tem- 
porary order  or  writ  of  prohibition,  and  on 
final  hearing  of  the  case,  adjudging  that  tbe 
ordinance  was  passed  without  authority,  and 
that  it  was  Invalid,  perpetuated  the  order  of 
prohibition,  and  adjudged  the  coats  of  the 
action  against  tbe  appellants;  and  that  Judg- 
ment is  before  us  on  this  appeal. 

We  have  not  been  able  to  find  in  tbe  act  for 
tbe  government  of  cities  of  tbe  third  class,  or 
In  tbe  Kentucky  statutes,  any  special  provi- 
sion for  testing  tbe  validity  of  ordinances- 
passed  by  tbe  municipal  legislative  board. 
In  tbe  absence  of  such  provision  with  refer- 
ence to  ordinances  of  cities  of  this  class,  the 
only  method  for  testing  the  validity  of  any 
such  ordinance  is  that  of  appeal  from  the 
Judgment  of  the  police  court  enforcing  it,  and 
such  appeal  must  be  prosecuted  in  the  way 
provided  for  prosecuting  appeals  in  other 
cases.  Section  25  of  tbe  Criminal  Code  au- 
thorizes the  circuit  court  of  any  coimty,  by 
writ  of  prohibition,  to  "restrain  all  other 
courts  of  inferior  Jurisdiction  in  tbe  limits 
of  tbe  county  from  exceeding  tbeir  criminal. 
Jurisdiction."  But  this  remedy  Is  not  appli- 
cable In  this  case,  because,  under  the  statute 
(St.  Ky.  1894,  {  33o9),  tbe  police  court  of  the 
city  of  Owensboro  has  concurrent  Jurisdic- 
tion with  the  Justices  of  tbe  peace  of  all 
violations  of  the  laws  of  tbe  commonwealth, 
occurring  within  tbe  corporate  limits  of  the 
city.  And  Justices  of  tbe  peace  have  Juris- 
diction, exclusive  of  circuit  courts,  "in  all 
penal  cases,  tbe  punishment  of  which  Is  lim- 
ited to  a  fine  not  exceeding  twenty  dollars," 
and  Jurisdiction,  concurrent  with  circuit 
courts,  "of  all  penal  cases,  the  punishment  of 
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which  la  limited  to  a  fine  not  exceeding  one 
hundred  dollars,  or  Imprisonment  not  exceed- 
ing fifty  days,  or  both."  Id.  i  1093.  The  stat- 
ate  pnuishlng  gaming  (St  Ky.  1894,  {  1977). 
which  is  manifestly  the  same  offense  which 
the  ordinance  in  question  was  Intended  to  ap- 
ply to.  la  as  follows:  "If  any  person  or  per- 
sona, shall  engage  In  any  hazard  or  game 
on  which  money  or  property  is  bet,  won  or 
lost,  snch  person  or  persons  shall  be  subject 
to  a  fine  of  not  less  than  twenty  dollars  nor 
more  than  one  hnndred  dollars."  It  is  clear 
that  the  yiolatlons  of  this  statute  committed 
within  the  limits  of  the  city  of  Owensboro 
are  within  the  Jurisdiction  of  the  police  court 
of  the  city,  and  that  the  police  court  was  not 
exceeding  Its  criminal  Jurisdiction,  conferred 
by  Btatnte.  in  proceeding  with  the  trial  of 
the  offense  charged  in  the  warrant  against  the 
appellee.  It  Is  true  that  the  proceedings  were 
In  the  name  of  the  city  of  Owensboro,  and. 
conceding  the  ordinance  to  be  invalid  under  the 
statute  denouncing  a  penalty  against  the  offense 
charged  in  the  warrant,  the  proceed  ings  ough  t  to 
have  been  in  the  name  of  the  commonwealth. 
St.  Ky.  ISM,  i  3360.  But  the  offense  charged 
was  the  offense  denounced  by  the  statute, 
of  which  the  police  court  had  Jurisdiction; 
and  the  prosecution  in  the  name  of  the  city, 
and  not  in  the  name  of  the  commonwealth, 
was  an  error  which  might  have  been  correct- 
ed by  appeaL  In  such  cases  the  remedy  by 
writ  of  prohibition  is  not  applicable,  and  for 
this  reason  the  Judgment  of  the  court  below 
must  be  reversed. 

But  the  important  question  Is  presented  as 
to  the  power  of  the  board  of  council  to  pass 
the  ordinance  referred  to,  which  ought  to  be 
settled.  It  Is  contended  that  the  ordinance  is 
invalid  because  the  penalty  provided  exceeds 
the  penalty  provided  by  the  statute  for  the 
same  offense,  which,  it  is  claimed,  is  opposed 
to  the  provision  of  section  168  of  the  constitu- 
tion. That  section  prohibits  municipal  cor^ 
poratlons  from  fixing  by  ordinance  a  penalty 
"for  a  violation  thereof  at  less  than  that  im- 
posed br  statute  for  the  same  offense."  In 
this  casr  the  penalty  fixed  by  statute  for 
gaming  Is  "not  less  than  twenty  dollars,  nor 
more  than  one  hundred  dollars,"  and  the  pen- 
alty fixed  by  the  ordinance  is  "not  less  than 
fifty  nor  more  than  one  hnndred  dollars." 
This  is  not  prohibited  by  the  constitution,  and 
ander  its  provisions,  when  a  municipal  legis- 
lative board  is  authorized  by  statute  to  pass 
an  ordinance  affixing  a  penalty  to  the  viola- 
tion thereof.  It  may,  in  its  discretion,  fix  the 
penalty  at  any  sum  within  the  Jurisdiction  of 
the  police  court,  provided  it  is  not  less  than 
the  penalty  provided  by  statute  for  the  same 
offense.  St  Ky.  1894,  §(  3364,  3290,  cL  22. 
This  ground  of  objection,  therefore,  cannot 
be  entertained. 

Another  ground  of  objection  is  that  the  mn- 
nidpal  legislative  board  had  no  statutory  au- 
thority to  pass  the  ordinance,  and  this  objec- 
tion, we  think,  is  well  talien.  By  the  act  for 
the  government  of  cities  of  the  third  class,  we 


do  not  find  that  the  boards  of  coundl  of  soch 
cities  have  the  authority  to  pass  ordinances 
punishing  gaming,  which  is  fully  covered  by 
the  statute  quoted.  They  have  the  authority 
"toprohlbitand  suppress  all  gambling  houses." 
St  Ky.  1894,  8  3290,  cl.  13.  This  clause  also  au- 
thorized the  boards  of  council  of  such  cities  "to 
prohibit  and  suppress  bawdy  houses."  Under 
this  provision,  we  held  in  the  recent  case  of 
City  of  Owensboro  v.  Simms  (Ky.)  34  &  W. 
1085,  that  the  board  of  council  of  the  city  of 
Owensboro  was  empowered  to  pass  the  ordi- 
nance contested  in  that  case,  the  object  of 
which  was  to  suppress  bawdy  houses.  But 
in  this  case  the  ordinance  is  not  to  prohibit 
and  suppress  "gambling  honses,"  but  to  pun- 
ish gaming,  which  Is  not  embraced  in  the  au- 
thority conferred  by  the  clause  referred  to, 
nor  by  any  other  provision  of  the  act  that  we 
have  been  able  to  find,  or  that  has  been  re- 
ferred to  by  counsel.  Without  statutory  au- 
thority plainly  conferred,  the  board  of  council 
of  cities  of  the  third  class  cannot  create  of- 
fenses by  ordinances,  and  enforce  penalties 
for  violating  them.  For  the  errors  indicated, 
however,  the  Judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss 
the  petition. 


LOUISVILLE  &  N.  B.  CO.  v.  DAUGHER- 

TT  et  nx.  (two  cases). 
(Court  of  Appeals  of  Kentucky.    June  2,  1896.) 

Ndisakce— Noziocs  Oases  fkom  Veretablb  Mat- 
ter IN  Dah — Sickness  rKOM— Liability. 
Where  one  Icnowing  that  vegetable  mat- 
ter collects  in  a  dam  near  his  premises,  from 
which  noxious  gases  arise,  and  that  the  eolleo- 
tion  will  be  increased  by  the  enlargement  of  the 
dam,  aids  another,  whom  he  knows  is  going  to 
enlarge  the  old  dam,  in  procuring  a  sale  to  nim 
of  the  site  on  which  it  is  located,  bis  consent  to 
the  maintenance  by  such  other  of  the  enlarged 
dam,  with  its  increased  unwholesomeness,  will 
be  presumed  until  withdrawn  by  notice,  so  that 
sucn  other  will  not  be  liable  to  him  for  sick- 
ness caused  by  noxious  gases  therefrom  unless 
prior  to  its  inception  he  gave  such  notice. 

Appeals  from  circuit  court,  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  James  Dangherty  and  by  James 
Daugherty  and  Jane  Daugherty,  respectively, 
against  the  Louisville  &  Nashville  Railroad 
Company,  for  sid^ness  caused  by  noxious  gases 
from  decayed  vegetable  matter  which  collected 
in  a  dam  maintained  by  defendant  From 
Judgments  for  plaintiffs,  defendant  appeals. 
Reversed. 

R.  P.  Jacobs,  John  McChord,  and  H.  W. 
Bruce,  for  appellant  John  W.  Rawlings 
and  Robert  Harding,  for  appellees. 

HAZELRIGG,  J.  In  1890  the  railroad 
company  bailt  a  dam  or  embankment  along 
Its  road,  some  80  yards  from  the  premises 
of  the  appellee  James  Daugherty,  and  con- 
structed a  large  pond,  from  which  it  used 
water  in  the  operation  or  its  trains.  There- 
tofore there  tiad  been  a  smaller  dam  at  the 
same  place,   but  not   so  constructed   aa  to 


Digitized  by 


Google 


6 


36  SOUTHWESTEBN  RBPOBTEB. 


(Kjr. 


materially  obstruct  a  small  stream  or  rivu- 
let which  ran  through  It,  though  decayed 
vegetable  matter  accumulated  there  to  some 
extent,  and  became  offensive.  This  juatter 
accumulated  to  a  greater  extent  after  the 
construction  of  the  large  pond,  and  in  dry 
seasons  became  offensive  and  unhealthy. 
These  actions  were  brought  by  appellee 
James  Daugherty,  and  by  him  and  his  wife, 
Jane,  for  damages  for  impairment  of  their 
health  caused  by  the  construction  of  the 
pond.  It  may  be  assumed  that  the  proof 
conduces  to  show  that  the  sickness  of  the 
appellees  was  caused  by  the  construction 
complained  of,  although  somewhat  similar 
conditions  existed  there  prior  to  such  con- 
struction. It  Is  also  well  settled  that  the 
maintenance  of  dams  in  such  way  as  to  emit 
disagreeable  or  unwholesome  odors  affords 
a  right  of  action  to  those  who  may  be  made 
sick  or  even  Inconvenienced.  And  this  is 
true,  however  innocent  of  intentional  wrong 
may  be  the  party  erecting  the  nuisance, 
or  however  needful  the  structure  in  his  busi- 
ness. But  here,  in  addition  to  the  general 
issues  presented  by  the  answers.  It  Is  al- 
leged, in  paragraphs  of  the  answers  to  which 
demurrers  were  sustained,  that  the  company 
procured  the  ground  for  the  purpose  of  con- 
structing the  pond  as  it  was  constructed, 
and  confined  the  stream  so  as  to  make  the 
iwnd  complained  of,  with  the  consent  of 
the  appellee  James  Daugherty,  and  with  full 
knowledge  on  his  part  of  the  company's  pur- 
pose, and  that  he  was  active  and  influential 
in  the  negotiations  resulting  in  the  purchase 
of  the  ground  where  the  pond  was  erected. 
It  is  therefore  Insisted  by  the  company  that, 
whether  the  appellees  are  estopped  or  not  In 
maintaining  these  actions,  the  company  was, 
at  least,  entitled  to  some  notice  from  the 
complainants,  before  the  institution  of  these 
suits,  that  the  pond  was  offensive  or  ob- 
noxious to  them  And  this  we  believe  to  be 
the  law  of  the  case. 

If  the  ground  on  which  the  pond  was  con- 
structed had  been  purchased  from  appellees, 
and  used  forthepurpose  for  which  it  had  been 
bought,  the  vendors  knowing  that  purpose, 
and,  from  the  condition  of  the  old  dam  and 
previous  accumulations  of  decayed  matter, 
had  reason  to  believe  that  such  accumulation 
would  contlnneor  be  increased  byreasonof  the 
new  structure,  and  they  yet  sold  the  ground 
for  that  purpose,  and  consented  to  the  con- 
struction, then  no  action  could  be  maintained 
at  all;  and  where,  though  not  the  owners  of 
the  pond  site  they  procured,  or  aided  in  pro- 
curing it  for  another,  knowing  or  having  rea- 
son to  know,  from  previous  obsen'ations  of 
similar  conditions  there,  that  vegetable  mat- 
ter would  work  into  the  pond,  and  become 
offensive  and  unwholesome,  their  continuous 
consent  to  such  use,  by  the  parties  so  aided, 
will  be  presumed,  until  such  consent  Is  with- 
drawn by  a  notice  to  that  effect,  or  until  ob- 
jection is  made  to  such  use.  As  said  in 
Johnson  v.  Lewis,  13  Conn.  303,  and  qikoted 


with  approval  by  this  court  In  West  r.  Rail- 
road Co.,  8  Bush,  408:  "A  plaintiff  ought  not 
to  rest  in  silence,  and  finally  surprise  an 
unsuspecting  purchaser  by  an  action  for 
damages,  but  should  be  presumed  to  ac- 
quiesce until  he  requests  a  removal  of  tbe 
nuisance."  Here  there  was  no  acquiescence 
in  tbe  continuance  of  tbe  nuisance,  but  there 
was  an  active  participation  by  the  plaintiffs 
In  procuring  the  construction  by  the  defend- 
ant of  a  dam,  the  results  from  which  they 
must  have  foreknown.  In  Ray  v.  Sellers,  1 
Duv.  256,  it  Is  said:  "Oenerally,  the  creator 
of  a  private  nuisance,  like  any  other  wrong- 
doer, is  liable  to  any  person  he  may  injure, 
without  notice  to  desist  from  the  wrong  or 
request  to  repair  the  Injury.  But  if,  dar- 
ing several  years  before  the  act  complained 
of,  the  plaintiff  permitted  the  place  in  ques- 
tion to  be  used  by  the  neighbors  generally  as 
a  common  receptacle  for  carcasses,  the  de- 
fendant had  a  right  to  Infer  that  she  con- 
sented to  such  use  of  it  by  him;  and  we  be- 
lieve it  would  be  unjust  to  hold  him  liable 
for  damages  unless  she  gave  him  some  no- 
tice or  request  informing  him  of  her  dis- 
sent." That  was  a  case  of  a  continuance  of 
a  nuisance,  and  consent  was  inferred  from 
previous  acquiescence.  Here,  as  we  hare 
seen,  there  was  positive  consent  given  and 
active  part  taken  in  the  erection  of  the  dam ; 
and  knowledge  that  It  would  likely  prove  of- 
fensive and  unwholesome  is  fairly  charge- 
able to  the  plaintiffs.  The  demurrers  to  the 
second  paragraphs  ought  to  have  been  over- 
ruled. For  the  reasons  Indicated,  the  Judg- 
ment in  each  case  is  reversed,  for  proceed- 
ings consistent  herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  ROBINSON. 
(Court  of  Appeals  of  Kentucky.    June  4, 1896.) 

Cabbibbb — LiTB  Stock— Dnrbabonablb  Dblat — 
Damages — Liability. 
Where  a  carrier  undertakes  to  ship  live 
stock,  and,  by  unreasonable  delay,  fails  to  de- 
liver the  shipment  at  the  market  on  the  day 
intended,  it  is  liable  for  resultant  injuries  to 
the  stock,  and  for  the  keep  of  it  till  it  can  be 
offered  in  the  first  regular  market  succeeding 
its  arrivaL 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  Robinson  against  the  Lou- 
isville &  Nashville  Railroad  Company  for 
damages  resulting  from  delay  in  the  ship- 
ment of  live  stock.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Breckenridge  &  Shelby,  for  appellant. 
Robert  Harding  and  Mort  Rothwell,  for  ap- 
pellee. 

HAZELRI60,  J.  The  company  undertook 
to  ship  for  the  appellee  two  car  loads  of  hogs 
and  cattle  from  Lancaster,  Ky.,  to  Cincin- 
nati, Ohio,  the  stock  being  consigned  to  ap- 
pellee, "care  Green  &  Embry,  F.  &  D.  Tards. 
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Ctncinnatl,  Ohia"  The  stock  left  Lancaster 
at  about  1:30  o'clock  p.  m.  on  December  6tb, 
and  reached  its  destination  at  about  9  or 
10  o'clock  next  morning,  and  too  late  for  that 
day's  market,  for  which  it  was  intended. 
Some  of  the  hogs  were  dead,  and  all  had  to 
be  kept  over  until  disposed  of  at  a  subse- 
quent market.  For  damages  growing  out  of 
this  delay,  the  appellee  recovered  a  Judg- 
ment for  $180,  of  which  the  appellant  now 
complains.  It  appears  that  it  is  some  144 
miles  from  Lancaster  to  Cincinnati,  and  giv- 
ing a  reasonable  time  for  stopping  for  other 
stock,  etc,  the  appellee's  stock  ought  at 
least  to  have  reached  its  place  of  consign- 
ment very  early  on  the  morning  of  the  7th: 
and  this  delay  does  not  appear  to  be  satis- 
factorily accounted  for.  The  hogs  appear  to 
have  died  from  suffocation  consequent  on  the 
length  of  time  they  were  on  the  road,  and 
for  their  loss,  and  for  the  keep  of  the  stock 
nntil  it  could  be  offered  in  the  first  regrular 
market  succeeding  its  arrival,  the  company 
should  be  held  liable;  and  this  though  no 
written  notice  of  the  loss  of  the  hogs  was 
given  the  company  as  required  by  the  con- 
tract, there  being  proof  that  such  notice  was 
waived  by  the  general  freight  agent  of  the 
company.  This  question,  as  well  as  that  of 
the  unreasonable  delay  in  the  delivery  of  the 
stock,  was  properly  submitted  to  the  Jury, 
and  the  Judfmeitt  must  be  affirmed. 


BRANDENBURGH   v.    LOUISVILLE   TIN 

&  STOVE  CO. 
(Court  of  Appeals  of  Kentucky.    June  4, 1896.) 

Quieting  Titlb— Actios— Lboal  Title  asd  Pos- 
8essios— evidbnce. 

1.  One  in  possession  of  lands  under  a  bond 
for  title,  and  claiming  to  be  the  owner,  cannot 
maintain  an  action  to  gniet  title,  since  it  is  re- 
qnired,  by  St.  (  11,  that  plaintiff  in  sncb  case 
must  nave  both  the  legal  title  and  the  posses- 
sion. 

2.  In  an  action  to  quiet  title,  it  appeared 
that  plaintiff  was  in  possegaion  of  land  at  the 
time  It  was  sold,  as  the  property  of  his  father, 
under  an  execution  in  favor  of  defendant,  who 
purchased  it  at  that  sale;  that  plaintiff  knew 
of  the  indebtedness,  and  that  the  property  con- 
veyed to  him  was  all  of  the  property  owned  by 
his  father  at  the  time  out  of  which  the  debt 
conid  be  made;  that  he  claimed  nnder  an  in- 
strument denominated  a  "bond  for  title,"  but 
which  was  never  acknowledged  or  recorded; 
that  no  part  of  the  consideration  was  paid  by 
plaintiff,  and  no  provisions  made  for  the  pay- 
ment of  interest  on  installments,  which  were 
to  run  over  a  period  of  eight  years.  Beli,  that 
the  possession  of  the  land  by  plaintiff  was  not 
adverse  to  his  father,  and  that  the  land  was 
snbject  to  the  sale  under  the  execntion. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  officially  reported." 

Action  by  W.  J.  Brandenburgh  against  the 
Louisville  Tin  &  Stove  Company  to  quiet  ti- 
tle to  land.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

H.  L  Wheeler  and  W.  H.  Holt,  for  appel- 
lant. E.  W.  Bines  and  J.  M.  Beatty,  for  ap- 
pellee. 


LANDES,  J.  The  facts  presented  in  the 
record  of  this  case  show  conclusively  that 
the  alleged  piurchase  of  the  land  in  contro- 
versy by  the  appellant  from  his  father,  Pat- 
rick Brandenburgh,  was  not  a  bona  fide 
transaction,  but  that  it  was  designed  by  both 
father  and  son  to  defeat  the  appellee  in  its 
efforts  to  collect  its  debt  against  the  former. 
It  is  true  that  the  appellant  was  in  posses- 
sion of  the  land  at  the  time  it  was  sold,  as 
the  property  of  his  father,  under  the  execu- 
tion in  favor  of  the  appellee,  and  the  pur- 
chase of  it  by  the  appellee  at  that  sale.  But, 
at  the  time  of  the  alleged  purchase  of  the 
land  by  the  appellant,  he  was  not  of  age,  and 
was  living  with  his  father;  and  he  knew  of 
the  existence  of  the  debt  due  from  his  father 
to  the  appellee,  and  that  the  land  he  pre- 
tended to  purchase  was  all  of  the  property 
owned  by  his  father  at  the  time  out  of  which 
the  debt  could  be  made.  Besides,  in  his 
pleadings  and  testimony,  while  claiming  to 
be  the  owner  of  the  land,  he  did  not  claim  to 
liave  the  legal  title  to  it,  without  which,  un- 
der the  statute,  although  holding  the  posses- 
sion, he  could  not  maintain  his  action  to 
quiet  his  title  to  the  land.  St  Ky.  §  11.  The 
instrument  of  writing  which  was  executed 
by  his  father,  but  which  was  never  acknowl- 
edged by  him,  or  put  to  record,  although  in 
the  form  of  a  deed  of  conveyance,  is  de- 
nominated in  the  petition  and  reply  as  a 
"bond  for  the  title,"  and  not  as  a  "deed." 
The  price  he  was  to  pay  for  the  land  was  the 
sum  of  $200,  which,  according  to  the  evi- 
dence,—Including  the  certificate  of  the  ap- 
praisers who  were  appointed  and  sworn  by 
the  sheriff, — was  far  below  the  real  value 
of  the  land.  The  so-called  title  bond  shows 
on  its  face  that  the  purchase  money  was 
paid,  and  the  petition  sworn  to  by  the  appel- 
lant states  that  it  was  paid.  But  the  testi- 
mony of  both  father  and  son  shows  that  it 
was  not  paid  at  the  time,  but  that  the  agree- 
ment was  that  it  was  to  be  paid  in  install- 
ments of  $25  per  annum,  thus  extending  the 
time  of  payment  over  a  period  of  eight  years. 
In  the  meantime  no  notes  were  executed  for 
it,  and  no  provisions  were  made  for  paying 
interest  on  the  installments;  and  at  the  time 
of  giving  their  testimony,  which  was  about 
two  years  after  the  alleged  purchase  of  the 
land  by  the  appellant,  no  actual  payment  had 
been  made  of  any  part  of  the  purchase  mon- 
ey, although,  by  some  arrangement  between 
the  appellant  and  his  father,  a  pretended 
credit  of  $50  had  been  allowed  on  account 
of  the  pnrchase  money.  Under  these  clrcum- 
tances,  which  It  Is  not  necessary  to  dwell 
upon,  there  is  shown  to  be  an  utter  lack  of 
bona  fides  in  the  transaction;  and  the  pos- 
session of  the  land  by  the  appellant  cannot 
be  held  to  have  been  adverse  to  his  father 
at  the  time  of  the  execution  sale,  and  the 
land  was  subject  to  sale  under  the  said  ex- 
ecution. It  follows  that  the  court  below  did 
not  err  in  refusing  to  grant  the  relief  prayed 
for  in  the  petition.    On  the  cross  petition  of 
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the  appellee,  the  right  of  appellee  to  the 
land  In  controversy  was  fnlly  shown,  and 
the  court  properly  adjudged  that  the  father 
was  entitled  to  the  possession  of  the  land. 
The  Judgment  is  therefore  affirmed. 


JOHNSON  T.  OWBNSBORO  &  N.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.     June  4, 1896.) 

MUNIOIPAI.    COKPORATIONS— POWBRS —  LiHITATIOH 
— PleADISO— RlOHT  TO  JORT  TRIAL. 

1.  Where  a  railroad  company,  by  permis- 
sion Of  a  city,  constructs  its  road  on  land  out- 
side the  city  limits,  intended  eventually  to  be 
an  extension  of  a  street,  the  city  cannot,  after 
tbp  land  is  brought  within  the  city  limits,  by 
ordinance,  interfere  with  rights  which  had  vest- 
ed iu  the  company  before  the  extension  of  the 
city  limits,  not  derived  from  the  city  govern- 
ment; and  such  rights  are  unaffected  by  an  or- 
dinance requiring  the  company  to  remove  its 
track. 

2.  In  an  action  against  a  railroad  company 
for  damages  caused  by  the  building  of  an  em- 
bankment in  the  street  in  front  of  the  plain- 
tilTs  lot,  an  answer  that  the  embankment  was 
constructed  and  had  been  in  use  for  the  pur- 
poses of  the  railroad  for  more  than  22  years 
before  the  commencement  of  the  action,  and 
the  claim  is  l)arred,  is  a  sufficient  plea  of  the 
statute,  without  stating  the  time  or  date  of 
erection  of  the  embankment. 

3.  Where  it  is  evident,  from  the  pleadings, 
that  the  right  of  action  is  barred,  it  is  not  er- 
ror to  deny  plaintifC  a  jury  trial. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  Fannie  Johnson  against  the 
Owensboro  &  Nashville  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant 
Wilbur  F.  Browden,  for  appellee. 

ZANDES,  J.  The  appellant  sued  the  ap- 
pellee to  recover  damages  to  her  property  re- 
sulting from  the  construction  of  the  appel- 
lee's railroad  In  front  of  her  lot,  and  throw- 
ing up  an  embankment  there  for  the  road- 
bed, which,  it  was  alleged.  Interfered  with 
the  use  of  her  lot,  and  caused  it  to  be  flooded 
when  It  rained.  The  appellee  Is  the  succes- 
sor of  the  Owensboro  &  Russellville  Railroad 
Company,  which  latter  company  was  incor- 
porated by  an  act  of  the  general  assembly 
passed  in  1867,  and  constructed  the  road  and 
made  the  embankment  complained  of  about 
the  year  1S69  as  we  gather  from  the  indefi- 
nite information  as  to  the  time  derived  from 
the  record  It  seems  that  the  appellant  pur- 
chased her  lot  in  1809  from  Griffith  & 
Sweeney,  but  the  deed  of  conveyance  is  not 
exhibited  in  the  record.  Soon  after  she  pur- 
chased the  lot  she  built  a  dwelling  house  up- 
on it,  and  has  been  occupying  it  ever  since, 
and  the  said  roadbed  and  embankment  in 
front  of  her  lot  has  been  used  as  the  track 
of  the  railroad  during  all  of  that  time.  At 
the  time  the  appellant  bought  the  lot  and 
the  embankment  was  thrown  up  in  front  of 
It,  the  lot  was  not  in  the  limits  of  the  city 
of  Owensboro,  but  was  In  what  was  called 


"Griffith  &  Sweeney's  Addition"  to  the  city; 
and  the  roadbed  and  embankment  in  front  of 
the  lot  was  made  in  what  was  intended 
eventually  to  be  an  extension  southward  of 
Lewis  street,  one  of  the  streets  of  the  city, 
over  and  upon  which  the  road  was  extended 
from  the  city  limits  to  the  bank  of  the  Ohio 
river.  It  is  alleged  in  the  petition  that  the 
embankment  was  originally  thrown  up  or 
constructed  without  authority,  and  that  it 
has  since  been  maintained  unlawfully  and 
without  right  This  allegation  is  denied  by 
the  answer,  but  the  answer  does  not  account 
for  or  attempt  to  show  the  authority  upon 
which  the  embankment  was  made  or  the 
roadbed  constructed  on  what  was  intended 
at  the  time  to  be  an  extension  of  Lewis 
street,  and  which  was  afterwards  brought 
within  the  limits  of  the  city  by  an  act  of 
the  legislature  extending  the  limits  of  the 
city  southward.  But  it  is  alleged  in  the  an- 
swer that  the  embankment  was  constructed 
and  had  been  in  use  for  the  purposes  of  the 
railroad  for  more  than  22  years  before  the 
commencement  of  the  action,  and  the  claim 
is  made  that  the  appellant's  right  of  action 
is .  barred  by  the  statute  of  limitations  in 
such  cases.  A  reply  was  filed  to  the  an- 
swer, which  Wiis  held  bad  on  demurrer.  It 
contained  no  denial  of  the  allegation  of  tlie 
answer  as  to  the  length  of  time  the  embank- 
ment had  been  thrown  up. In  front  of  the 
appellant's  lot  and  had  been  used  for  the 
purpose  of  the  raUroad,  upon  which  the  plea 
of  the  statute  of  limitations  was  based.  An 
amended  petition  and  reply  in  one  pleading, 
and  also  as  separate  pleadings,  were  offered; 
but  the  court  refused  to  permit  them  to  be 
filed.  'None  of  these  proposed  amendments 
negatived  the  statement  of  the  answer  as  to 
the  length  of  time  the  embankment  had  been 
constructed  and  used  by  the  company;  but 
In  them  the  facts  were  attempted  to  be  set 
up  showing  the  date  of  the  permission  of  the 
common  council  of  the  city  for  the  railroad 
to  be  constructed  on  and  over  Lewis  street 
to  the  river  bank,  and  the  terms  upon  whicl) 
the  permission  had  been  given,  both  to  the 
Owensboro  &  Russellville  Railroad  Company 
and  to  the  appellee,  its  successor,  and  show- 
ing, also,  that  the  terms  had  not  been  com- 
plied with,  and  that,  in  consequence  thereof, 
the  common  council  of  the  city  had  passed 
one  or  more  ordinances  requiring  the  com- 
pany to  take  up  the  track  of  its  road  from, 
and  to  relinquish  the  use  of,  the  street, 
which  the  company  had  failed  to  do.  The 
statements  of  the  facts  as  made,  however, 
show,  also,  that  this  permission  was  given  to 
both  companies  to  use  Lewis  street  as  afore- 
said before  the  appellant's  lot  and  the  em- 
bankment and  roadbed  In  front  of  it  were 
brought  within  the  limits  of  the  city  by  act 
of  the  legislature.  For  the  trial  of  the  case, 
counsel  for  the  appellant  demanded  a  Jury, 
which  was  refused  by  the  court,  and  on  mo- 
tion of  counsel  for  the  appellee  the  petition 
was  dismissed,  and  the  api)ellant  adjudged 
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to  pay  the  costs,  and  tbe  case  is  before  ns 
by  appeal  from  that  Judgment. 

It  Is  plain  ttiat  the  only  material  questios 
in  the  case  Is  upon  tbe  plea  of  limitation.  At 
tbe  time  tbe  roadbed  was  constructed  In 
front  of  tbe  appellant's  lot,  although  It  was 
in  what  was  Intended  as  an  extension  of 
Lewis  street  southward,  that  territory  being 
outside  tbe  limits  of  tbe  d^,  It  was  not 
necessary  that  tbe  company  should  hare  the 
permission  of  tbe  common  council  of  the  city 
to  locate,  constract,  and  use  its  road  there. 
And,  notwithstanding  the  fact  that  It  was 
afterwards  brought  within  the  city  limits, 
tbe  common  councU  of  the  city  did  not  there- 
by acquire  the  right  to  compel  tbe  company 
to  remove  the  track  of  its  road  ttova  that 
part  of  Lewis  street  extended,  by  reason  of 
the  failure  of  the  company  to  comply  with 
tbe  terms  upon  which  it  was  permitted  to 
use  the  original  street,  then  one  of  the  streets 
of  tbe  city,  for  the  extension  of  Its  trade  to 
tbe  river.  It  appears  that  counsel  for  tbe 
appellant  base  their  claim  mainly  upon  this 
alleged  authority  of  tbe  common  council  of 
the  city  to  require  tbe  track  of  tbe  railroad 
to  be  removed  from  the  extension  of  Lewis 
street.  But  we  hold  that,  whatever  power 
and  authority  tbe  common  council  had  over 
tbe  streets  of  tbe  city,  conferred  by  its  act 
of  Incorporation,  it  had  no  power,  by  the 
passage  of  tbe  ordinances  referred  to,  to  In- 
terfere with  rights  which  liad  vested  in  the 
company  before  tbe  extension  of  the  city  lim- 
its, and  which  rights  were  not  derived,  ei- 
ther directly  or  indirectly,  from  the  city  or 
its  government;  and  the  setting  up  of  this 
alleged  nutborlty  in  the  city  government,  or 
the  pleading  of  tbe  said  ordinances.  Was  not 
sufficient  to  avoid  the  plea  of  the  statute. 
Therefore  the  court  did  not  err  In  refusing 
to  permit  tbs  proposed  amended  petition  and 
reply  to  be  filed. 

But  it  is  contended  by  counsel  that,  in  or- 
der to  make  the  defense  of  limitation  good, 
it  was  necessary  to  state  in  the  answer  the 
time  or  date  of  the  erection  of  the  embank- 
ment, and  that  tbe  statement  that  22  years 
bad  elapsed  from  the  making  of  tbe  em- 
bankment before  the  commencement  of  tbe 
action  was  not  a  good  plea  of  tbe  statute, 
without  a  statement  of  the  date  or  time 
when  it  was  made.  We  cannot  concur  with 
counsel  in  this  contention.  The  pleadings 
on  both  sides  are  indefinite  and  unsatisfac- 
tory, tbe  one  not  more  so  than  the  other. 
But,  as  has  been  stated,  there  is  enough  in 
the  pleadings  to  make  it  reasonably  certain 
that  tbe  making  of  tbe  embankment  in  front 
of  the  appellant's  lot  was  coincident  with,  if 
not  prior  to,  her  ownership  of  it;  and,  in 
view  of  tblis  fttct,  the  statement  that  the 
embankment  had  been  made  and  the  road- 
bed there  used  for  22  years  before  the  com- 
mencement of  the  action  was  a  sufilcient 
foundation  for  the  plea  of  limitation.  This 
statement  was  a  statement  of  a  traversable 
fact,  but  it  was  not  put  In  Issue  by  a  denial. 


or  by  tbe  statement  of  any  facts  which 
raised  the  issue.  A  denial  of  the  statement 
would  have  made  the  issue,  and  would  have 
thrown  the  burden  of  proving  it  on  the  ap- 
pellee. In  this  case  the  right  of  action,  if 
any,  of  the  appellant,  accrued  when  tbe  em- 
bankment and  roadbed  were  constructed  in 
front  of  her  lot.  If  she  owned  it  then,  about 
which  a  doubt  is  raised  by  tbe  pleadings. 
Such  actions  are  barred  in  five  years  after 
tbe  accrual  of  the  right  of  action.  Railroad 
Co.  V.  Orr,  91  Ky.  109,  15  S.  W.  8.  It  was 
evident  from  the  pleadings  that  tbe  right  of 
action  was  barred,  and  It  was,  therefore,  not 
necessary  to  impanel  a  Juiy  to  try  the  case. 
This  being  tbe  case,  the  court  below  did  not 
err  In  dismissing  the  petition,  and  tbe  Judg- 
ment is  therefore  affirmed. 


EMERY  et  at  v.  VAUGHAN  et  al. 
(Court  of  Appeals  of  Kentucky.     June  3,  1896.) 

MORTOAOBS— PhIORITT  OF  LlEKg. 

V.  gave  a  firm  a  mortgage  for  $5,500, 
due  in  12  months,  on  his  interest  in  a  ware- 
house, two  lots,  and  a  note  for  $1,000.  In  15 
days  V.  sold  his  warehouse  interest  for  $5,500, 
of  which  $3,500  was  paid  on  the  mortgage,  and 
tile  firm  released  its  lien  on  the  warehouse. 
Five  months  afterwards  V.  sold  one  of  the  lots 
for  $2,676,  and  the  firm  deUvered  the  $1,000 
note  to  Vm  and  released  its  lien  on  such  lot,  re- 
ceiving $686.  Before  that  date  it  had  received 
on  such  note  $315,  and  it  afterwards  released 
the  mortgage  lien  on  tbe  note.  The  firm  had 
actual  notice  of  a  subsequent  mortgage  on  V.'s 
nnaold  lot,  or  knowledge  of  facts  sufficient  to 
put  it  on  inquiry.  Held,  that  the  lien  of  the 
subsequent  mortgagees  was  superior  to  the  lien 
of  such  firm  on  the  unsold  lot. 

Appeal  from  circuit  court,  McCrackln  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  L.  W.  Emery  and  others,  trad- 
ing as  Hobson  &  Co.,  and  tbe  First  Nation- 
al Bank  of  Paducab,  against  E.  W.  Vaughan 
and  others,  trading  as  G.  Yaugban  &  Co., 
and  S.  C.  Vaughan.  From  a  Judgment  In 
favor  of  defendants,  plaintiffs  appeal.  Re- 
versed. 

J.  W.  Bloomfleld  and  Sam  Houston,  for 
appellants.  Husbands  &  Husbands,  for  ap- 
pellees. 

GUFFX,  J.  This  appeal  is  prosecuted  by 
Hobson  &  Co.  and  First  National  Bank  of 
Paducah  from  a  Judgment  rendered  by  tbe 
circuit  court  of  McCrackln  county  in  the  suit 
of  appellants  against  G.  Vaughan  &  Co.  and 
S.  C.  Vaughan.  It  appears:  That  S.  C. 
Vaughan  had  mortgaged  to  Hobson  &  Co.  a 
certain  lot  in  Paducah,  known  as  "Lot  No. 
120,"  to  indemnify  them  as  his  sureties  In  a 
note  executed  to  the  appellant  bank,  and  per- 
haps to  secure  other  debts.  The  amount  due 
the  bank  at  time  of  suit  was  near  $3,000. 
G.  Vaughan  &  Co.  also  held  a  mortgage  on 
the  same  lot,  and  claimed  a  superior  lien 
thereon  for  the  balance  of  a  debt  alleged  to 
be  due  to  them  from  S.  C.  Vaughan.    The 
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Ann  of  O.  Yaughan  &  Co.  was  composed  of 
E.  W.,  J.  P.,  and  Q.  D.  Vaugban,  all  broth- 
ers (S.  C.  Vaugban  being  also  a  brother). 
All  of  them  dealt,  more  or  less,  In  tobacco,  In 
Paducah.  It  Is  claimed  by  appellees  that 
the  firm  of  O.  Vanghan  &  Co.  loaned  to  S. 
C.  Yaughan  $5,S00,  December  15,  1888,  and, 
to  secure  the  same,  S.  C.  Yaugban  mortgaged 
to  the  firm  certain  property.  The  note  was 
due  in  12  months,  calling  for  8  per  cent, 
interest  from  date  until  paid.  The  property 
mortgaged  was  an  Interest  in  a  warehouse 
known  as  the  "Kentucky  Warehouse,"  and 
lots  No.  143  and  120.  Also,  a  note  on  Frank 
L.  Scott,  a  son-in-law  of  S.  O.  Yaughan,  for 
$1,000,  dated  December  15,  1888.  And  on 
the  1st  of  January,  1888,  S.  C.  Yaughan,  by 
consent  of  the  mortgagees,  sold  the  inter- 
est in  the  warehouse  to  one  Terrell  for  $5,- 
300,  of  which  $3,500  was  paid  to  the  firm 
on  the  2d  of  January,  1889,  and  credited  on 
the  note,  and  the  lien  on  said  property  so 
sold  released  on  the  margin  of  the  mortgage, 
in  the  dele's  office,  by  the  firm;  and  on  the 
Ist  of  June,  1889,  S.  C.  Yaughan  sold  the 
house  and  lot  No.  143  to  Powell  for  $2,675. 
That  up  to  that  time  Scott  had  paid  to  the 
said  firm,  on  said  $1,000  note,  as  follows: 
$200,  January  22,  1889;  $50,  February  14, 
1889;  and  $65,  March  7,  1889;  in  all,  $315. 
And  on  the  1st  day  of  June,  1889,  the  said 
firm  handed  over  to  S.  C.  Yaughan  the  Scott 
note,  and  8.  C.  Yaughan  paid  them  $685, 
and  8.  C.  Yaughan  afterwards  collected  the 
balance  of  the  Scott  note.  That  on  same  day, 
viz.  June  1,  1889,  the  said  firm  entered  on 
the  margin  of  the  mortgage  a  release  of  their 
lien  on  lot  No.  143,  and  on  December  30, 
1890,  the  said  firm,  on  the  margin  of  the 
mortgage  book,  released  their  lien  on  the 
Scott  note.  The  contention  of  the  firm  of 
G.  Yaughan  &  Co.  Is  that  they  had  no  no- 
tice of  appellants'  mortgage  until  November, 
1890,  and  that  the  release  of  their  lien  on 
the  Scott  note  was  made  in  Deceml)er  be- 
cause S.  0.  Yaughan  had  collected  it,  and 
they  supposed  that  they  could  be  compelled 
to  release  the  same;  they  having  given  over 
the  note  to  S.  C.  Yaughan  on  June,  18S9. 
They  also  claim  that  they  acted  in  the  ut- 
most good  faith  in  the  matter.  The  conten- 
tion of  appellants  is  that  the  Hen  of  G. 
Yaughan  &  Co.  should  be  held  inferior  to 
that  of  appellants. 

If  both  mortgages  had  been  in  full  force 
at  the  institution  of  this  suit.  It  is  clear 
that  the  appellee  company  would  have  been 
required  to  look  first  to  the  property  in  lien 
to  them  alone,  before  they  could  have  sub- 
jected lot  No.  120,  upon  which  both  appel- 
lants and  appellees  had  liens.  Glass  v.  Pul- 
len,  6  Bush,  349,  and  cases  cited.  It  Is  con- 
tended by  appellees  that  they  were  not  re- 
quired to  take  notice  of  the  recording  of 
appellants'  mortgage,  while  appellants'  con- 
tention is  the  reverse.  It  is  not  necessary 
to  discuss  the  question  of  constructive  notice 
to  appellees,  resulting  from  the  recording  of 


appellants'  mortgage,  because  other  facts  and 
circumstances  seem  to  determine  the  rights 
and  equities  of  the  parties.  It  appears  that, 
to  secure  the  $5,500,  S.  0.  Yauglian  mort- 
gaged to  the  appellee  firm  about  all  of  bis 
property,  when  In  fact  much  less  would  have 
been  ample  security,  and  although  bis  note 
had  12  montlis  to  mn,  bearing  a  usurious 
rate  of  Interest;  yet  within  less  than  a 
month  $3,500  was  paid  on  the  note,  a  Ilea 
released  on  $5,500  of  the  mortgaged  prop- 
erty, and  within  less  than  6  months  another 
payment  was  made  out  of  the  proceeds  of 
another  piece  of  property,  which  the  appellee 
firm  had  allowed  S.  C.  Yaughan  to  sell  for 
$2,675,  and  the  mortgage  released  on  that 
piece  of  property,  and  the  Scott  note,  also, 
as  is  claimed,  given  up,  bat  the  lien  on  it 
was  not  released  of  record  until  December 
30,  1890.  This  Scott  note  was  dated  Decem- 
ber 15, 1888  (same  date  of  the  mortgage),  due 
in  12  months,  interest  from  date,  and  yet, 
within  but  little  over  a  month,  Scott  paid 
to  the  firm  $200  on  the  note,  and  during  the 
next  two  months  paid  $113  more;  and  yet 
as  late  as  May,  1890,  a  considerable  part  of 
the  Scott  note  was  still  impaid.  Only  one  of 
the  firm  of  Q.  Yaughan  &  Co.  testified  in  the 
case,  but  Ills  testimony  and  that  of  S.  C- 
Yaughan  conduces  to  show  that  the  other 
members  of  the  firm  had  no  laiowledge  of 
the  business.  It  also  seems  that  appellees 
were  unable  to  give  the  time  and  manner  in. 
wlilch  S.  C.  Yaughan  was  furnished  the  sum 
of  $3,500,  except  the  $3,500  paid  in  a  check. 
We  tWnk  that  the  facts  and  circumstances  in 
this  case  were  such  as  to  either  charge  the 
appellee  firm  with  actual  notice  of  appel- 
lants' mortgage,  or  such  as  to  have  caused  a 
reasonably  prudent  man  to  liave  made  some 
inquiry;  and  it  does  not  appear  that  appel- 
lees made  any  investigation  at  all  as  to  S.  C. 
Vaughan's  obUgation  to  appellants,  although 
the  circumstances  warrant  the  conclusion 
that  they  had  good  reason  to  Imow,  or  at 
least  believe,  that  S.  C.  Yaughan  was  indebt- 
ed to  appellants.  After  a  careful  consider- 
ation of  the  facts  and  circumstances  of  this 
case,  we  are  of  the  opinion  that  the  court 
below  should  have  held  appellants'  Hen  on 
lot  No.  120  to  be  superior  to  that  of  G. 
Yaughan  &  Co.  The  judgment  of  the  court 
below  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  adjudge  appel- 
lants' Hen  on  the  said  lot,  and  the  proceeds 
thereof,  superior  to  that  of  G.  Yaughan  & 
Co.,  and  for  proceedings  consistent  with  this 
opinion. 


NATIONAL  EXCH.  BANK  OF  LEXING- 
TON V.  BRIGHT. 

(Court  of  Appeals  of  Kentucky.     June  5, 1886.) 

Bbnbfit  Associations — Assiosmbnt  o»  Poliot— 

Insurable  Intbrbst — Chakob  of  Bbnbficiakt. 

1.  A  benefit  association,  "organized  for  the 

purpose  of  assisting  widows,  orphans,  or  other 

dependents  of  deceased  members  by  providing 
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for  the  parment  by  each  member  of  a  fixed  snm 
to  be  held  until  the  death  of  a  member,  then 
to  be  pcud  to  the  perBon  or  persons  entitled 
thereto,"  etc.,  Issned  a  policy  which  provided 
that  it  might  be  assigned  "to  any  party  having 
an  insarable  interest  in  the  life  of  said  member, 
with  the  assent  thereto  of  the  beneficiary  here- 
in," and  with  the  assent  of  the  proper  officers 
of  the  aaaodatlon.  Held,  that  a  simple  credit- 
or of  the  member  did  not  hare  an  insarable  in- 
terest in  his  life,  within  the  meaning  of  the  pro- 
vision. 

2.  A  benefit  policy  provided  that  "the  bene- 
ficiary herein  may  at  any  time  be  changed,  at 
the  request  in  writing  of  the  member  above 
named,  on  the  surrender  of  the  policy,  and  a 
new  one  may  be  issued  on  payment  to  the  asso- 
ciation of  one  dollar."  On  the  margin  of  the 
policy  It  was  noted,  "At  the  request  of  the  hold- 
er of  this  policy,  the  beneficiary  is  hereby  chan- 
ged by  the  substitution  of  a  certain  bank,  a 
creditor,  or  its  successor,  "instead  of  the  per- 
son therein  named/'  and  signed  by  the  associa- 
tion's treasurer.  Held,  that  the  marginal  nota- 
tion was  without  any  effect  whatever. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

Action  by  the  National  Exchange  Bank  of 
Lexington  against  Alice  Bright  to  determine 
the  ownership  or  right  to  moneys  due  on  a 
policy  in  a  benefit  association.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Falconer  &  Falconer  and  Z.  Gibbons,  for 
appellant    Bronston  &  Allen,  for  appellee. 

LEWIS,  J.  September  18, 1890,  the  Massa- 
chusetts Benefit  Association,  a  corpor^tlcjn  or- 
ganized under  statute  of  and  doing  business 
in  that  state,  for  the  consideration  recited.  Is- 
sued a  policy  showing  William  Brigbt  to 
have  been  constituted  a  benefit  member  of 
said  association,  and  its  agreement  to  pay, 
in  00  days  after  proof  of  bis  death,  to  Alice 
Brtgbt,  his  wife,  if  living,— if  not,  to  the  ex- 
ecutors or  administrators  of  said  member,  in 
trust,  however,  for  and  to  be  forthwith  paid 
over  to  his  heirs  at  law,— the  sum  of  $5,000. 
Upon  margin  of  the  original  policy,  filed  and 
made  an  exhibit,  there  Is  the  following  writ- 
ing: "Boston,  Oct  6, 1891.  At  the  request  of 
the  holder  of  this  policy  the  beneficiary  is 
hereby  chaiiged  by  the  substitution  of  the  Na- 
tional Exchange  Bank  of  Lexington,  Ken- 
tucky, creditor,  or  its  successors  or  assigns, 
as  its  claim  shall  appear.  Instead  of  the  per- 
son tberein  named.  W.  E.  Southell,  Tr." 
William  Brigbt  died  in  1S94,  and  the  present 
titlgaHon  is  between  Alice  Bright,  his  widow, 
designated  In  the  policy  as  beneficiary,  and 
the  National  Exchange  Bank,  as  to  ownership 
or  right  to  said  sum  of  $5,000,  which  has  been 
by  the  Massacbnsetts  Benefit  Association  paid 
into  and  made  subject  to  order  of  court  The 
bank  avers  WUUam  Bright  was  Indebted  to 
it  at  date  of  attempted  transfer  of  the  policy, 
in  two  sums,  of  about  $3,000  and  $2,500,  and 
that  a  lien  was  acquired  on  the  policy,  and 
now  exists  on  the  fund  in  cotirt  for  satisfac- 
tion of  that  indebtedness.  Upon  back  of  the 
policy  are  printed  conditions  and  rules  upon 
which  it  was  issued  and  accepted.    Of  these 


rules,  two  are  made  subjects  of  discussion  in 
this  case,  and  we  are  required  to  determine 
the  proper  meaning  and  effect  of  them.  The 
first  Is  as  follows:  "This  policy  may  be  as- 
signed to  any  party  having  an  Insurable  in- 
terest In  the  life  of  said  member,  with  the  as- 
sent thereto  of  the  beneficiary  named  herein; 
but  every  assignment  shall  be  absolutely  void 
unless  It  Is  assented  to  by  the  proper  officers 
of  the  association  In  writing,  but  this  policy 
shall  not  be  invalidated  thereby."  Second: 
"The  beneficiary  herein  may  at  any  time  be 
changed,  at  the  request  in  writing  of  the 
member  above  named,  on  the  surrender  of  the 
policy,  and  a  new  one  may  be  Issued  on  pay- 
ment to  the  association  of  the  sum  of  one 
dollar.  The  change  of  the  beneficiary  and  the 
issuing  of  a  new  policy,  as  herein  provided, 
shall  cancel  and  render  the  policy  nuU  and 
void." 

It  Is  plain  the  writing  on  the  margin  of 
the  policy  did  not  In  meaning  or  substance, 
amount  to  an  assignment  of  the  policy,  or  any 
benefit  therefrom,  to  the  National  Exchange 
Bank.  For,  first,  the  Massachusetts  Benefit 
Association  was,  as  expressly  recited  in  the  ar- 
ticles of  association,  "organized  for  the  pur- 
pose of  assisting  widows,  orphans,  or  other  de- 
pendents of  deceased  members  by  providing 
for  the  payment  by  each  member  of  a  fixed 
sum,  to  be  held  tmtll  the  death  of  a  meml>er, 
then  to  be  paid  to  the  person  or  persons  en- 
titled thereto,"  etc.;  and,  in  our  opinion,  the 
National  Exchange  Bank  did  not  iu  tbe 
meaning  of  the  rule  quoted,  have  an  Insurable 
Interest  In  the  life  of  William  Bright,  as  sucb 
member.  Second,  It  Is  very  questionable 
whether  the  mere  signature  of  the  treasurer 
of  the  association  should  be  treated  as  assent 
to  the  assignment  by  the  proper  officers  of 
the  association.  However,  waiving  all  other 
Inquiries,  assent  of  Alice  Bright  the  bene- 
ficiary, was  indispensable  to  the  validity  and 
efficacy  of  the  assignment;  and,  as  the  Nation- 
al Eixchange  Bank  did  not.  In  Its  answer  and 
cross  petition,  allege  such  assent  was  given 
by  her,  It  contained  neither  ground  of  defense 
nor  cause  of  cross  action.  Counsel,  however, 
contends  there  was  au  Issue  made  in  tlie 
pleadings  on  that  matter,  as  to  which  the  low- 
er court  ought  to  have  beard  proof.  But  it 
seems  to  us  too  plain  for  dispute  that  Alice 
Bright  did  not  assent  to  the  asslKumont,  and. 
If  she  had,  the  bank  would  and  ought  to  have 
alleged  it;  for  not  only  was  time  given  for 
that  purpose,  but  counsel  was  informed  such 
allegation  was  necessary.  There  is  no  foun- 
dation whatever  for  the  claim  of  the  bank  In 
virtue  of  the  second  rule  we  have  quoted. 
For,  in  order  to  substitute  another,  without 
assent  of  the  beneficiary  designated  and 
named  In  the  policy,  it  is  indispensable  that 
the  original  policy  be  canceled  and  a  new 
one  Issued.  For,  while  the  first  contract  ex- 
ists, the  original  beneficiary  cannot,  without 
his  or  her  assent,  be  displaced  or  deprived  of 
the  contingent  interest  thereby  secured.  The 
only  way  by  which  it  can  be  done  Is  after 
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lapse  or  forfeiture  of  the  original  pcdicy, 
making  a  new  contract,  and  issuing  a  new 
policy.  And,  as  that  has  not  been  done,  the 
writing  on  the  margin  of  the  policy,  signed  by 
the  treasurer  of  the  association,  did  not  Iiave 
any  validity  or  eiTect  whatever.  Judgment 
affirmed. 


BURCH  T.  OITT  OP  OWENSBORO. 
<Court  of  Appeals  of  Kentucky.  June  5, 1896.) 
Okdinakoes  —  Bpbciftiko  Pdhposb  of  Licbkse. 
An  ordinance  proTiding  that  all  moneys 
received  from  licenses  hereunder  shall  be  paid 
to  the  treasurer,  and  placed  to  the  credit  of  the 
general  revenue  fund  of  the  city,  and  shall  i>e 
used  in  defraying  current  and  incidental  ex- 
penses of  said  government,  except  a  certain  pro- 
portion shall  be  paid  to  the  treasurer  of  the 
board  of  education  for  the-  use  of  the  public 
schools  of  the  city,  sufficiently  complies  with 
Const.  I  180,  requiring  every  ordinance  levying 
a  tax  to  q>ecify  distinctly  the  purpose  for  which 
the  tax  is  levied. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  offlcially  reported." 

Action  by  J.  G.  Burch  against  the  city  of 
Owensboro.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

C.  S.  Walker  and  John  Feland  &  Son,  for 
appellant    J.  D.  Atchison,  for  appellee. 

GUPFY,  J.  The  appellant,  Burch,  institut- 
ed this  action  In  the  Daviess  circuit  court 
seeking  to  enjoin  the  appellee  from  collecting 
from  him  the  sum  of  $100,  license  fee  or  tax. 
It  is  substantially  alleged  in  the  petition  that 
the  city  coimcil  of  Owensboro,  a  city  of  the 
third  class,  passed  an  ordinance  fixing  and 
regulating  license  in  said  city,  etc.,  which  act 
went  Into  effect  April  16,  1894.  It  provides, 
In  section  45,  as  follows:  "That  all  moneys 
received  from  licenses  under  the  provision  of 
this  ordinance  shall  be  paid  to  the  treasurer 
and  placed  to  the  credit  of  the  general  rev- 
enue fund  of  said  city,  and  shall  be  used  and 
expended  in  defraying  the  current  and  inci- 
dental expenses  of  the  said  government,  ex- 
cept 15  per  cent,  thereof  shall  be  paid  to  the 
treasurer  of  the  board  of  education  for  the 
use  of  the  public  schools  of  the  said  city,  and 
shall  be  paid  over  by  the  said  treasurer  to 
the  ti-easurer  of  the  board  of  education 
monthly."  The  appellant  is  a  wholesale  deal- 
er in  poultry,  butter,  and  eggs.  No  license 
was  required  of  retail  dealers.  A  demurrer 
was  sustained  to  the  petition,  and  the  action 
dismissed,  and  from  that  Judgment  this  ap- 
peal is  prosecuted. 

Appellant's  contention  Is  that  the  ordinance 
Is  unconstitutional  and  void,  for  the  reason 
that  It  does  not  comply  with  section  180  of 
the  constitution,  which  provides  that  every 
ordinance  and  resolution  passed  by  any  coun- 
ty, city,  town,  or  municipal  board,  or  local 
legislative  body,  levying  a  tax,  shall  specify 
distinctly  the  purpose  for  which  said  tax  Is 
levied.  Section  3290  of  the  Kentucky  Stat- 
utes, authorizing  the  imposition  of  licenses 
and  taxes,  is  a  substantial  repetition  of  the 


provisions  and  requirements  of  the  consti- 
tution. It  may  be  that  the  ordinance  in  ques- 
tion is  not  as  specific  as  it  might  have  been, 
yet  we  do  not  think  it  is  so  vague  or  bidefl- 
nite  as  to  render  it  void.  It  does  not  appear 
that  the  license  is  oppressive  to  the  business, 
and  the  power  of  a  city  to  require  license 
fees  seems  to  be  beyond  question.  It  results, 
therefore,  that  the  Judgment  of  the  court  be- 
low was  proper,  and  the  same  is  affirmed. 


NEW  ALBANY  WOOLEN  MILLS  v. 
LEWIS. 
(Court  of  Appeals  of  Kentucky.  June  6, 1896.) 
Chattel  Hobtoaoes— Fbioritibs. 
A  merchant  executed  a  mortgage  on  hia 
stock  of  goods  and  l)ook  accounts,  which  was 
recorded,  authorizing  the  mortgagee  to  take  pos- 
session of  the  mortgaged  chattels,  and  further 
Btipuiating  that  until  possession  was  taken,  the 
mortgagor  could  sell  the  goods  in  the  usual 
course  of  trade,  the  proceeds  to  be  applied  in 
payment  of  the  debt  secured.  After  the  mort- 
gagee had  taken  possession,  goods  which  were 
included  iu  the  mortgage  were  sold  by  the  mort- 
gagee's agent  and  billed  to  the  purchaser  in  the 
name  of  the  mortgagor,  whom  be  supposed  was 
the  seller.  Held,  that  the  lien  of  the  mortgagee 
was  superior  to  tnat  of  a  creditor  of  the  mortga- 
gor, garnishing  the  money  due  from  the  pur- 
chaser. 

Appeal  from  circuit  court,  Warren  county. 

"To  be  offlcially  reported." 

Action  by  J.  D.  Lewis  against  the  New 
Alba&y  Clothing  Company,  In  which  J.  SI. 
Burch  was  summoned  as  garnishee,  and  in 
which  the  New  Albany  Woolen  Mills,  etc., 
intervened.  From  a  Judgment  for  plaintiff. 
Interveners  appeal.    Reversed. 

Wright  &  McElroy,  J.  M.  Moss,  and  T.  W. 
Thomas,  for  appellants.  W.  E.  Garth,  for 
appellee. 

LANDES,  J.  The  appellee  sued  the  New 
Albany  Clothing  Company,  a  nonresident 
corporation,  in  the  Warren  circuit  court,  to 
recover  on  an  account  for  services  as  a 
traveling  salesman,  claiming  the  sum  of 
$270.  The  petition  contains  a  prayer  "for  a 
general  attachment  herein  to  be  levied  on 
any  of  defendant's  property  in  this  state, 
and  that  J.  E.  Burch  be  summoned  to  an- 
swer as  garnishee  herein,  and  to  state  what 
amount  he  owes  said  defendant"  The  rec- 
ord, however,  does  not  show  that  the  affi- 
davit and  bond  required  in  such  cases  were 
made  and  executed,  nor  does  It  show  that 
any  attachment  was  actually  Issued;  but 
the  answer  of  J.  E.  Burch,  as  garnishee,  is 
copied  In  the  record,  in  which  it  was  admit- 
ted that  he  owed  the  New  Albany  Clothing 
Company  $230  for  goods  purchased  from  the 
company  "at  their  place  of  business  In  New 
Albauy,  Indiana,  for  which  goods  be  agreed 
to  pay  said  New  Albany  Clothing  Company 
the  sum  of  $230  on  the  15th  day  of  Novem- 
ber, 1893."  No  notice  was  taken  by  counsel 
for  the  appellants  In  their  brief  of  the  ab- 
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sence  of  the  affidavit  and  bond  and  attach- 
ment, and  we  may  assume  that  they  are  in 
the  original  papers  of  the  case,  although  not 
copied  In  the  record  before  us.  The  New 
Albany  Clothing  Company  wa!<  not  actnally 
summoned,  and  made  no  defense  to  the 
claim  set  np  in  the  petition.  The  appellants, 
however,  were  admitted  on  their  petition  as 
defendants  and  claimants  of  the  property  of 
the  defendant  company,  and  afterwards,  by 
amended  answer,  set  up  a  mortgage  exe- 
cuted to  them  by  the  defendant  company  on 
all  of  its  property,  alleging  that  the  goods 
sold  and  shipped  to  Burcb  were  part  of  the 
goods  embraced  In  their  mortgage,  and 
claiming  the  amount  due  from  Burch  for  the 
goods  by  virtue  of  the  said  mortgage;  and, 
on  their  motion,  the  case  was  transferred  to 
equity.  On  final  hearing,  the  court  below 
sustained  the  attachment  of  the  appellee, 
and  adjudged,  in  substance,  that  he  was 
entitled  to  the  money  owing  by  Burch  for 
said  goods  under  bis  attachment,  and  dis- 
missed the  claim  of  the  appellants,  and  gave 
Judgment  against  them  for  costs,  in  favor  of 
the  appellee.  From  that  Judgment  this  appeal 
is  prosecuted. 

The  instrument  of  writing  executed  by  the 
New  Albany  Clothing  Company,  under  date 
of  August  14,  1893,  to  the  appellants.  Is  on 
Its  face  a  mortgage  of  the  property  and 
credits  of  the  said  company  to  secure  the 
debts  it  owed  to  the  appellants,  aggregating 
the  sum  of  ?28,857.83.  The  mortgage  was 
executed  and  recorded  in  Floyd  county,  Ind., 
where  the  company  was  engaged  in  business 
under  Its  charter,  and  the  debts  intended  to 
be  secured  by  the  mortgage  were  all  created 
before  it  was  executed.  It  was  provided  In 
the  mortgage  that,  under  certain  circum- 
stances, the  mortgagees  (the  appellants) 
might  "take,  have,  and  hold  the- absolute  and 
excluGlve  control  and  possession  of  the  prop- 
ert7.  rights,  and  credits  hereinbefore  men- 
tioned," and  might  "sell  the  same  at  public 
or  private  sale,  upon  reasonable  notice,"  to 
satisfy  and  discharge  the  indebtedness  se- 
cured by  the  mortgage.  After  this  provi- 
sion, the  following  stipulations  were  made: 
"It  is  further  stipulated  and  agreed  between 
the  parties  hereto  that  until  such  time  as 
the  said  parties  of  the  second  part,  or  either 
of  them,  shall  choose  to  take  the  possession 
and  control  of  said  property  hereby  mort- 
gaged, sold,  and  transferred  to  them,  the 
said  party  of  the  first  part  may  retain  the 
possession  and  control  of  said  property,  and 
may  use  such  property  In  the  usual  course 
of  its  business,  or  may  sell  or  dispose  of  any 
part  of  the  same  in  the  usual  course  of  trade 
and  business;  keeping  an  account  of  all 
such  sales  and  transfers,  and  applying  the 
proceeds  thereof  to  the  payment  and  satis- 
faction of  the  indebtedness  hereby  secured, 
and  accounting  to  said  parties  of  the  second 
part,  at  any  time  and  upon  demand,  for  said 
proceeds  of  such  sales."  The  transaction 
was  not  a  secret  one,  and  there  is  nothing 


shown  In  this  record  that  in  the  slightest 
degree  impugns  the  good  faith  of  the  parties 
to  it  They  are  not  chargeable  with  a  fraud- 
ulent purpose  or  intent  by  reason  of  the  fact 
that  the  mortgagor  retained  possession  of 
the  mortgaged  property;  nor  was  there  fraud 
In  the  attempt  to  secure  the  debts  owing  by 
the  company  to  the  appellants,  even  though 
the  debts  were  in  existence,  and  some  of 
them  were  due  at  the  time  the  mortg;age  was 
made.  And  although  the  statute  of  this 
state  affords  a  remedy  to  an  excluded  cred- 
itor in  case  a  debtor.  In  contemplation  of  in- 
solvency, by  mortgage  or  assignment,  at- 
tempts to  prefer  one  or  more  of  his  creditors, 
yet  a  mortgage  or  assignment  made  for  such 
a  purpose  is  not  on  that  account  fraudulent 
and  void,  but  may  be  enforced  for  the  ex- 
clusive benefit  of  the  preferred  creditors,  un- 
less the  excluded  creditor  commences  actlom 
within  six  months  after  the  act  of  prefer- 
ence. Whitehead  v.  WoodrufC,  11  Bush,  209; 
Bank  v.  Jefferson,  10  Bush,  326.  There  waa 
no  attempt  to  show  that  the  mortgage  was- 
vold,  or  even  voidable,  as  an  attempt  to  pre- 
fer creditors,  under  the  laws  of  the  state  of 
Indiana;  and  counsel  for  the  appellee  has 
failed  to  show  that  it  is  opposed  to  the  gen- 
eral policy  of  the  laws  of  this  state  In  this 
regard. 

It  conclusively  appears  from  the  evidence 
that,  in  pursuance  of  the  stipulations  of  the 
mortgage,  the  appellants  took  possession  of 
the  mortgaged  property,  through  the  -Fi- 
delity Trust  and  Safety  Vault  Company,  on. 
the  9th  day  of  November,  1893,  and  W.  C. 
Nunemacher.  who  was  the  treasurer  of  the 
mortgagor  company,  was  appointed  the  ac- 
tive agent  of  the  appellants,  to  take  charge 
of  the  mortgaged  property,  and  conduct  the- 
business  In  selling  and  disposing  of  tlic 
property.  Previous  to  that  time,  however, 
the  goods  were  being  disposed  of,  under  the 
stipulations  of  the  mortgage,  in  the  regular- 
course  of  business,  by  the  mortgagor  com- 
pany, through  Its  officers  or  agents,  for  the 
benefit  of  the  appellants.  And,  about  the 
last  of  October  or  the  first  of  November,  the 
said  J.  E.  Burch,  who  was  engaged  in  mer- 
cantile business  in  Bowling  Green,  purchas- 
ed a  bill  of  goods,  amounting  to  $230,  as- 
stated  in  his  answer  as  garnishee  and  In  the- 
testimony  of  Nunemacher,  the  latter  being 
then  in  charge  of  the  business  in  the  man- 
ner above  indicated.  But  the  goods  pur- 
chased by  Burch  were  not  shipped  to  him 
until  the  10th  day  of  November,  the  day 
after  the  appellants  took  possession  of  the 
property,  as  above  stated.  And,  according 
to  Nunemacher's  testimony,  the  goods  ship- 
ped to  Burch  were  on  hand  at  the  time  the 
mortgage  was  executed,  and  were  included- 
in  the  schedule  of  property  embraced  In  the 
mortgage.  And  notwithstanding  the  fact 
that  Burch  did  not  know,  as  testified  by  him, 
tliat  the  mortgage  was  in  existence  at  the- 
time  of  his  purctiase,  and  the  further  fact 
that  they  were  billed  to  him  In  the  name  of 
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the  New  Albany  Clothing  Company,  still  It 
is  clear  that  the  appellants  then  bad  a  lien 
on  them  ander  their  mortgage;  and  the  sale 
of  them  to  Burch  was  actually  made  by 
Nunemacber,  who  was  then  conducting  the 
business  and  disposing  of  the  mortgaged 
property  as  the  agent  of  the  appellants,  and 
for  their  benefit.  It  follows  from  this  that 
the  appellants  were  entitled,  and  are  still 
entitled,  to  the  money  owing  by  Burch  for 
the  goods  purchased  by  and  shipped  to  him, 
and  that  their  claim  is  superior  to  the  claim 
of  the  appellee  under  his  attachment 

For  the  foregoing  reasons,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  discharge  the 
attachment  of  appellee  as  to  the  money 
garnished  in  the  hands  of  Burch,  and  to  re- 
quire Burch,  the  garnishee,  by  appropriate 
orders,  to  pay  the  same  to  the  appellants. 


WITHERS  T.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentuclcy.     Jane  6,  1896.) 

Ckimisal  Law— ApfbiI/— Rkview. 

When  the  record  contains  no  motion  or 

grounda  for  a  new  trial,  the  appellate  court  can 

only  look  to  the  indictment  and  the  testimony. 

Appeal  from  circuit  court,  Boyle  county. 
"Not  to  be  officially  reported." 
Wesley  Withers  was  convicted  of  a  crime, 
and  appeals.    Affirmed. 

O.  C.  Bagby,  for  appellant  W.  S.  Taylor, 
for  the  Commonwealth. 

PRYOR,  0.  J.  Upon  an  examination  of  the 
record,  we  find  no  motion  or  grounds  for  a 
new  trial,  without  which  this  court  can  only 
look  to  the  Indictment  and  the  testimony. 
The  indictment  is  good,  and  the  charge  sus- 
tained by  the  evidence  heard.  Judgment  af- 
llrmed. 


McCLURG  T.  COMMONWEALTH.' 

(Court  of  Appeals  of  Kentucky.    March  12, 

1886.) 

HoMiciDK — Lboal  PaovocATioy  —  Bblf-Drfsnbb. 

1.  On  trial  for  homicide,  an  instruction  to 
the  jury  that  thoueh  they  may  believe  that 
defendant  willfully  killed  deceased,  but  enter- 
tain a  reasonable  doubt  as  to  whether  the 
same  was  done  with  malice  aforethought,  and 
may  believe  beyond  a  reasonable  doubt  that  the 
same  was  done  in  a  sadden  affray  or  sudden 
heat  of  passion,  brought  about  by  considerable 
provocation,  and  not  in  necessary,  or  to  defend- 
ant apparently  necessary,  self-defense,  then 
they  should  find  him  guilty  of  manslaughter, — 
in  the  absence  of  any  instruction  as  to  the  sig- 
nificance of  the  term  "considerable  provoca- 
tion," and  as  to  what  constitutes  legal  provoca- 
tion,—was  improperly  given. 

2.  Where  it  appears  tliat  defendant  and  de- 
ceased bad  had  an  altercation  and  a  struggle, 
but  had  desisted  and  drawn  apart  when  de- 
ceased stooped  to  pick  up  a  pole  to  strike  de- 
fendant, and  the  latter  shot  him,  an  instruction 
which  makes  defendant's  right  to  self-defense 
depend  upon  whether  deceased  assaulted  him  at 
the  outset  is  erroneous. 

8.  The  jury  were  instructed  that  if  defend- 
ant, while  passing  peaceably   along  a  public 

1  Rehearing  denied. 


road,  was  assaulted  by  deceased  with  a  stick 
or  club,  and,  from  the  nature  of  the  assault  de- 
fendant believed,  and  had  reasonable  grounds 
to  believe,  he  was  in  danger  of  his  life  or  of 
great  bodily  harm,  "and  there  appeared  to  him 
no  other  safe  means  of  eaca^  from  the  im- 
pending danger"  than  by  shooting  deceased,  de- 
fendant had  the  right  to  stand  and  defend  him- 
self; and  if,  in  so  doing,  it  was  necessaryt  ot 
upon  reasonable  grounds  appeared  to  be  nec- 
essary, to  kill  his  antagonist  the  killing  was  ex- 
cusable. Held,  that  the  instruction  was  er- 
roneous, the  right  of  self-defense  existing  upon 
the  hypothesis  stated,  without  the  qualification 
that  "there  appeared  no  other  safe  means  of  es- 
cape from  the  impending  danger." 

Appeal  from  circuit  court,  Dartess  county. 
"Not  to  be  officially  reported." 
William   McGlnrg  was  convicted  of  mur- 
der, and  appeals.    Reversed. 

The  seventh  Instruction  referred  to  In  the 
opinion  is  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  defendant,  Mc- 
Glurg,  was  passing  peaceably  along  a  public 
road,  and  that,  while  so  passing,  he  was  as- 
saulted by  the  deceased  with  a  tobacco  stick 
or  a  club,  a  deadly  weapon,  and  that,  from 
all  the  circumstances  and  the  nature  of  the 
assault  the  defendant  at  the  time  honestly 
believed,  and  had  reasonable  grounds  to  be- 
lieve, that  deceased,  Iglehart  would  then 
and  there  take  his  life,  or  do  him  great  bod- 
ily barm,  and  there  appeared  to  him  no  oth- 
er safe  means  of  escape  from  the  impending^ 
danger  than  by  shooting  the  deceased,  then 
the  defendant  was  not  obliged  to  retreat, 
but  have  the  right  to  stand  and  defend  him- 
self; and  if,  in  so  doing,  it  was  necessary, 
or  upon  reasonable  grounds  appeared  to  the 
defendant  to  be  necessary,  that  he  should 
kill  his  antagonist  then  the  kUling,  if  the 
Jury  believe  it  occurred  under  the  circum- 
stances supposed  in  this  Instruction,  was  ex- 
cusable, upon  the  ground  of  self-defense  and 
apparent  necessity." 

Sweeney,  Ellis  &  Sweeney,  for  appellant 
W.  S.  Taylor  and  L.  P.  Little,  for  the  Com- 
monwealth. 

LEWIS,  J.  This  is  an  appeal  from  a  Judg- 
ment on  conviction  for  murder,  punishment 
being  confinement  in  the  penitentiary  for 
life.  Appellant  and  deceased  had  been,  pre- 
vious to  the  homicide,  friendly  and  neigh- 
borly, residing  about  a  quarter  of  a  mile  apart 
their  dwelling  bouses  being  on  same  side  of 
a  public  road,  and  between  them  was  a 
house  occupied  by  Fuikerson,  tenant  ot 
former.  Deceased  had  early  in  morning  of 
the  day  he  was  killed,  which  was  Sunday, 
brought  a  team  from  another  place,  to  be 
used  by  himself  and  family,  making  a  visit 
to  relatives,  the  horses  being  put  in  his  sta- 
ble, except  a  colt  left  loose  in  the  road. 
Appellant,  as  he  testified,  bad,  after  going 
to  different  parts  of  his  farm  to  see  about 
fences,  returned  to  his  dwelling  house,  when 
he  saw  or  his  attention  was  directed  to  the 
colt  of  deceased,  that  had  gotten  into  his 
wheat  field  situated  near  to  the  houae  occu- 
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pied  by  Fulkeraon.  He  Immedlatelj  pro- 
ceeded to  put  it  ont,  and  tlien  went  through 
the  yard  of  Fulkerson  to  the  road,  and  along 
it  in  front  of  the  piemises  of  deceased,  in- 
tending, as  lie  testified,  to  go  to  the  house  of 
a  neighbor,  to  see  about  tobacco  plants  he 
had  an  Interest  in.  He  was  seen  and  spoken 
to  by  Fulkerson  and  wife,  passing  through 
the  yard,  having  two  pieces  of  brick  In  his 
hand,  and  was  also  in  their  sight  when  he 
got  opposite  to  where  It  turned  out  deceased 
was.  Soon  after  be  got  to  that  position, 
they,  as  did  also  a  boy  named  Henderson, 
saw  him  throw  some  sort  of  missile,  proba- 
bly a  piece  of  brick,  at  or  in  direction  of  the 
place  where  deceased  evidently  was,  though 
not  then  visible  to  them.  But  he  Immediate- 
ly came  in  sight,  having  a  tobacco  stick  in 
his  hands,  with  which  he  struck,  or  struck 
at,  appellant.  They  then  clinched  each  oth- 
er, being  near  the  middle  of  the  road,  and 
were  fighting,  when  Fulkerson  and  Hender- 
son got  to  them,  deceased  having  the  beard 
of  appellant  grasped  and  on^  finger  between 
his  teeth,  the  tobacco  stick  having  been 
dropped  In  the  meantime.  Fulkerson  told 
them  to  stop  fighting,  when  deceased  said 
he  would  quit  if  appellant  would  let  go  his 
finger,  which  was  done.  But  the  evidence 
toids  to  show  that  deceased  did  not  simul- 
taneously quit  the  fight,  but  wrenched  or 
tore  clothing  of  appellant  After  they  sepa- 
rated, deceased  went  a  short  distance  to 
where  a  pole  was  lying  on  the  ground,  and 
stooped,  as  if  to  pick  it  up.  He  did  not, 
however,  do  so,  but,  according  to  the  testi- 
mony of  Fulkerson  and  Henderson,  bad 
straightened  his  body,  and  was  going  away, 
his  head  turned  towards  appellant,  at  the 
precise  moment  the  latter  fired  the  first  pis- 
tol shot  at  him,  there  being  two,  both  taking 
effect,  and  causing  death  in  a  short  time. 
They  also  testified  that  deceased  said  to  ap- 
pellant, "Don't  shoot,  Mr.  McClurg."  No 
other  witness  than  appellant  stated  what 
was  said  or  done  when  the  parties  first  met, 
nor  who  used  the  first  provoking  words  or 
made  the  first  hostile  demonstrations.  His 
account  of  the  difficulty  Is  that  he  bad 
picked  up  the  pieces  of  a  broken  Jar,  in  or- 
der to  drive  the  colt  ont  of  his  wheat  field; 
that,  as  be  was  going  along  the  road,  de- 
ceased, who  was  Inside  his  own  inclosure, 
observed  him,  and  moved  rapidly  towards 
him  and  got  upon  bis  fence,  having  the  to- 
bacco stick;  that,  after  some  complaint  by 
appellant  about  the  colt  getting  into  the 
wheat  field  and  the  roguish  disposition  of 
the  animals  of  deceased,  though  not  of  an 
insulting  charactei,  deceased  applied  to  him 
a  vile  epithet,  and,  getting  off  the  fence,  ad- 
vanced, and  struck  him  with  the  stick.  He 
further  testified  that  deceased  was  actually 
stooping  to  get  the  pole  when  he  fired  the 
pistol  shot,  and  the  range  of  the  bullet  in 
the  body  of  deceased  tends  to  sustain  blm. 
The  evidence  does  not  show  that  appellant 
drew  the  pistol  before  or  while  they  were 


clinched,  nor  until  deceased  stooped  to  get 
the  pole.  Nor  does  it  show  that  appellant 
advanced  towards  deceased  from  the  middle 
of  the  road  along  which  he  was  traveling 
rightfully,  and  without  apparent  design  of 
meeting  or  provoking  an  encounter  or  quar- 
rel. In  fact,  as  neither  Fulkerson  nor  Hen- 
derson saw  deceased  until  he  got  into  the 
road,  and  advanced  upon  appellant,  it  is 
fairly  inferable  that  the  latter  did  not  see 
or  anticipate  meeting  deceased  when  he 
passed  from  Fulkerson's  yard  into  the  pub- 
lic road.  But  the  testimony  shows  that  de- 
ceased did  see  appellant  while  he  was  driv- 
ing the  colt  out  of  the  wheat  field,  and  mani- 
festly there  would  have  been  no  encounter 
it  deceased  had  not  crossed  his  fence,  and 
Intercepted  appellant  in  the  middle  of  the 
public  road.  It  is  true,  appellant  had 
thrown  the  brickbat;  but  the  evidence  does 
not  show  that  it  was  done  before  deceased 
got  over  or  from  the  fence,  and  started  to- 
wards him.  Appellant  was  then  62  years 
old,  and  weighed  about  140  pounds;  de- 
ceased was  34,  and  weighed  about  175 
pounds.  It  is,  however,  the  province  of  the 
jury  to  determine  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict;  and  we 
have  stated  substantially  the  circumstances 
under  which  the  killing  was  done,  in  order 
to  better  decide  whether  any  error  of  law, 
in  the  way  of  instructions  or  other  rulings 
of  the  court,  occurred  at  the  trial  prejudi- 
cial to  his  substantial  rights. 

We  see  no  objection  to  the  form  or  sub- 
stance of  the  Instruction  to  the  Jury  defining 
"murder."  But,  in  our  opinion,  the  objection 
of  counsel  to  instruction  2  is  well  taken.  It 
is  as  follows:  "Though  they  may  believe 
from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  willfully  shot  and 
killed  deceased,  Columbus  Iglehart,  in  the 
manner  charged  in  the  indictment,  but  en- 
tertain a  reasonable  doubt  as  to  whether 
the  same  was  done  with  malice  afore- 
thought, and  shall  believe  beyond  a  reason- 
able doubt  that  the  same  was  done  in  a  sud- 
den affray  or  sudden  beat  of  passion, 
brought  aixyut  by  considerable  provocation, 
and  not  in  his  necessary,  or  to  him  ap- 
parently necessary,  self-defense,  they  should 
find  him  guilty  of  manslaughter,"  etc.  The 
objectionable  part  of  tliat  Instruction  is  the 
qualifying  language  we  have  italicized.  The 
term  "considerable,"  although  generally 
used  by  text  writers  in  describing  that  con- 
dition which  will  reduce  a  homicide  from 
murder  to  manslaughter,  is,  at  best.  Inexact 
and  indefinite,  and.  unless  explained  by  the 
court,  well  calculated  to  confuse  or  mislead 
the  jury;  for  what  one  Juryman,  In  the  ab- 
sence of  instruction  on  the  subject,  might 
regard  "considerable,"  would,  in  estimation 
of  another,  fall  short  of  that  degree  or  char- 
acter of  provocation  that  would  meet  the 
requirement  of  the  law.  To  make  the  best 
or  most  of  the  word  "considerable,"  It  cer- 
tainly never  was  intended  to  mean  more  or 
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less  than  legal  provocation;  and  this  conrt 
has  expressly  held  that  the  trial  court 
should  not  leave  the  Jury  to  determine  for 
themselves  what  would  constitute  legal 
provocation.  Payne  v.  Com.,  1  Mete.  (Ky.) 
371;  Donnellan  v.  Com.,  7  Bush,  677.  It 
has  been  also  held  erroneous  to  so  instruct 
the  Jury  as  to  restrict  the  application  and 
meaning  of  the  term  "provocation"  to  that 
state  of  case  constituting  an  excuse  for  kill- 
ing in  self-defense.  Donnellan  v.  Com.  And 
if  a  Judge  would  thus  misunderstand  and 
misinstruct  as  to  the  actual,  character  and 
degree  of  provocation  necessary  to  reduce  a 
Icilllng  from  murder  to  manslaughter,  as 
seems  to  have  been  done  in  the  last  case 
cited,  much  greater  the  probability  of  a  Jury 
doing  so,  having  no  instruction  or  explana- 
tion as  to  the  meaning  or  significance  of  the 
flexible  term  "considerable";  and  the  cir- 
cumstances of  the  present  case  are  of  the 
character  most  likely  to  confuse  and  mis- 
lead a  Jury  on  that  subject.  Instruction  5 
is  erroneous  because  it  makes  appellant's 
right  of  self-defense  depend  upon  whether 
deceased  assaulted  him  at  the  outset,  when 
the  evidence  shows  that  they  both  desisted 
and  drew  apart,  and  appellant  did  not  draw 
or  fire  bis  pistol  until  deceased  stooped  to 
pick  up  the  pole  with  which  to  strike  him. 
Upon  the  hypothesis  stated  in  instruction  7, 
the  right  of  appellant  to  defend  himself  ex- 
isted without  the  qualification  affixed  in 
these  words  by  the  court,  "And  there  ap- 
peared to  him  no  other  safe  means  of  es- 
cape from  the  Impending  danger."  For  the 
errors  indicated,  the  Judgment  is  reversed 
for  a  new  trial  consistent  with  this  opinion. 


GRUBBS  V.  McILVAIN. 
(Court  of  Appeals  of  Kentucky.    May  28, 1896.) 

PaRTN  BK8HIP — ACOODNTISa — CBBDIT. 

In  an  accounting  between  partners,  a 
member  will  not  be  entitled  to  credit  for  the 
amount  paid  by  him  to  another  for  the  tat- 
ter's position  in  the  firm. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  otflcially  reported." 

Suit  for  accounting  between  M.  Grubbs  and 
J.  F.  McUvaln.  From  the  decree  rendered, 
M.  Grubbs  appeals.    Aflirmed. 

O.  H.  Flak,  for  appellant  Tarvin  &  Hall, 
for  appellee. 

PRVOR,  J.  While  the  commissioner's  re- 
port in  this  case  shows  the  stock  on  hand, 
when  appellee  became  a  partner,  was  worth 
$3,500,  and  the  Grant  county  land  $1,500, 
also  outstanding  notes  and  accounts,  makln::; 
$.5,000  exclusive  of  the  notes  and  accounts, 
still  we  are  not  disposed  to  credit  the  appel- 
lee with  the  $1,275  paid  by  him  to  Bramlage 
for  his  position  in  the  firm,  as  it  is  doubtful 
whether  the  amount  of  assets  would  Justify 
the  conclusion  that  the  parties  regarded  that 
sum  as  so  much  capital  invested  in  the  con- 


cern by  the  appellee,  as  between  himself  and 
the  appellant  We  will  assume,  as  the  proof 
warrants,  that  the  firm  was  out  of  debt  when 
the  appellee  became  a  partner.  Be  paid  into 
the  firm  $2,067.84  when  he  entered,  and  sub- 
sequently paid  in  the  additional  sum  of  $1,000. 
The  firm  did  a  profitable  business,  but  in 
about  two  years  and  eight  months  made  an 
assignment  of  the  firm  property.  The  appel- 
lant seems  to  have  managed  and  controlled 
the  moneys  of  the  firm,  and  in  fact  obtained 
the  entire  benefits  resulting  from  the  partner- 
ship. It  is  manifest  that  the  firm  should  not 
be  cliarged  with  the  notes,  amounting  to  $10,- 
550,  discounted  at  the  German  National  Bank, 
as  the  money  was  applied  to  the  individual 
use  of  the  appellant  TUs  finding  of  the 
chancellor  will  not  be  interfered  with.  It  ac- 
counts for  the  firm's  financial  wreck,  tiie  one 
partner  appropriating  the  entire  profits  to  his 
own  use.  The  chancellor  finds,  upon  a  set- 
tlement between  these  partners,  that  the  ap- 
pellant is  indebted  to  the  appellee  in  the  sum 
of  $5,278.55;  bi^t  this  sum  should  be  credited 
by  the  amount  paid  Bramlage  by  the  appel- 
lee for  his  interest  as  it  should  not  have  en- 
tered into  the  settlement,  and  would  leave 
the  appellant  indebted  to  the  appellee  in  the 
sum  of  $4,003.55,  with  interest  from  Decem- 
ber 22,  1890,  instead  of  the  sum  adjudged.  In 
all  other  respects  the  judgment  below  is  af- 
firmed, and  is  remanded,  that  thi&  credit  may 
be  entered. 


BULLITT  et  al.  v.  EASTERN  KENTUCKY 

LAND  CO. 

(Court  of  Appeals  of  Kentucky.    May  29, 1896.) 

Vbndok  and  Purchaskr — Rbscissiox — RiOHT  or 

Vbndkb  to  Libn— Vbndb— Spboiai.  Jvdob. 

1.  On  the  rescission  of  a  contract  for  the 
sale  of  land  for  default  of  the  vendor,  the 
vendee  is  entitled  to  a  lien  on  the  vendor's  in- 
terest in  the  land  for  repayment  of  the  amount 
paid  on  the  contract  though  not  in  possession. 

2.  Under  Civ.  Code,  g  62,  providing  that  an 
action  for  the  sale  of  real  property  under  a 
mortgage  lien  or  other  inciunbrance  or  charge 
must  l>e  brought  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  of  it,  is  sit- 
uated, an  action  brought  by  a  purchaser  for  the 
rescission  of  a  contract  for  the  sale  of  land, 
in  which  he  seeks  to  enforce  a  lien  on  the  land, 
may  properly  be  brought  in  the  county  where 
it  is  situated. 

3.  Where  a  special  judge  is  selected  by  the 
parties  or  elected  to  preside  in  a  case,  such  or- 
ders as  are  made  in  the  case  are  presumed  to 
have  been  made  by  him,  unless  the  contrary  ap- 
pears in  the  record. 

Appeal  from  circuit  court,  Menifee  county. 

"To  be  officially  reported." 

Action  by  the  Eastern  Kentucky  Land 
Company  against  Thomas  W.  Bullitt  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

W.  B.  Dixon  and  T.  W.  BoIIltt,  for  appel- 
lants.   A.  T.  Wood,  for  appellee. 

PATNTBR,  J.  By  executory  contract  the 
Bullltts  conveyed  to  the  Eastern  Kentucky 
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Ljutd  OompaBj  a  boundary  of  land  situated 
In  MenUee  county,  supposed  to  contain  3,000 
acres,  for  the  sum  of  $5,000.  Twenty-five 
hundred  doUara  was  cash,  and  the  balance  to 
be  paid  under  certain  conditions  of  the  con- 
tract. If  there  were  less  than  3,000  acres  In 
the  boundary,  then  the  price  was  to  be  at  a 
given  sum  per  acre,  and  in  no  event  was  the 
price  for  the  whole  boundary  to  be  more  than 
$5,000.  This  action  was  instituted  by  the  ap- 
p^ee  la  the  Menifee  circuit  court  to  rescind 
the  contract,  to  recover  the  sum  paid  thereon, 
and  to  enforce  a  lien  therefor  on  whatever 
part  of  the  boundary  of  land  belonged  to  the 
Bullltts.  The  contract  required  the  vendors 
to  free  the  land  of  squatters,  and  place  the 
vendee  in  possession  of  it.  It  was  alleged 
that  the  vendors  had  failed  to  do  either,  that 
part  of  the  land  was  in  possession  of  squat- 
ters, that  the  vendors  could  not  comply  with 
the  terms  of  the  contract  by  making  a  deed 
with  covenants  of  general  warranty,  etc. 
The  alleged  squatters  were  made  defendants 
to  the  action,  and  served  with  process  in 
Menifee  coun^.  The  Bullltts,  who  resided  In 
Jefferson  county,  were  served  with  process  In 
that  county. 

If  the  contract  was  rescinded,  and  any  part 
of  the  land  embraced  In  the  contract  be- 
longed to  the  vendors,  we  are  of  the  opinion 
the  vendee  had  a  lien  thereon  to  reimburse  it 
for  any  sum  which  it  had  paid  the  vendors 
on  the  purchase  money,  notwithstanding  the 
vendors  failed  to  place  It  In  possession  of  the 
land.  In  many  cases  in  this  court,  when  the 
vendee  had  ta^en  possession  of  land  under  a 
purchase,  and  afterwards  the  court  rescinded 
the  contract,  the  vendee  was  adjudged  a  lien 
for  such  purchase  money  as  he  had  paid  the 
vendor.  In  these  cases,  the  court  recited  the 
fact  in  its  opinion  that  the  vendee  was  in 
possession  under  his  purchase.  While  the 
court  recited  the  fact  of  the  vendee's  posses- 
sion, it  did  not  hold.  In  terms,  that  the  ven- 
dee would  not  have  been  entitled  to  the  lien 
except  for  such  possession.  One  who  enters 
upon  land  under  a  parol  contract  cannot 
maintain  an  action  to  enforce  it,  but  he  has 
a  Hen  upon  it  for  whatever  he  may  have  paid 
for,  or  Improvements  made  on,  it  Speers  v. 
Sewell,  4  Bush,  239;  Usher's  E^'r  v.  Flood, 
83  Ky.  563.  It  Is  a  resisting  equity,  and  the 
court  will  not  deprive  the  vendee  of  his  pos- 
(easion  until  he  Is  reimbursed.  In  such 
states  of  case,  courts  of  equity  endeavor  to 
place  the  parties  in  statu  quo,  as  they  do  In 
cases  of  rescission  of  contracts  of  sales  of 
land.  We  can  see  no  reason  for  the  rule 
which  would  deny  a  vendee  a  Hen  upon  the 
land  for  the  money  he  had  paid  the  vendor, 
simply  because  the  vendor  had  broken  his 
contract  in  failing  to  place  the  vendee  in  pos- 
session of  the  land.  The  equitable  title  to 
whatever  land  the  vendors  actually  owned 
within  the  boundary  sold  was  conveyed  to 
the  vendee.  If  there  Is  a  rescission  of  the 
contract,  the  vendee  should  not  be  compelled 
to  surrender  this  equitable  title  to  the  land 
v.368.w.no.l— 2 


until  it  has  been  rdmbunied  the  sum  paid 
the  vendors.  In  Bibb  v.  Prather,  1  Bibb,  316, 
It  does  not  appear  whether  or  not  the  ven- 
dee had  been  placed  in  possession  of  the 
land.  The  contract  was  rescinded,  and  the 
court  adjudged  that  the  Hen  existed.  In  Mil- 
ler V.  HaU,  1  Bush,  237,  the  inference  is  that 
the  bidder  at  a  Judicial  sale  did  not  get  pos- 
session of  the  land;  but  the  court  held  that, 
for  the  money  he  paid  bef<M«  the  Judgment 
under  which  the  sale  was  made  was  super- 
seded or  appealed  from,  he  was  entitled  to  a 
lien  on  the  land.  In  Vanghan  v.  Myers,  2 
Dana,  113,  the  conveyance  was  set  aside, 
which  was  made  under  a  sale  by  the  sheriff 
under  an  execution  against  Myers,  and  the 
court  held,  as  Myers  was  insolvent.  It  was 
proper  to  allow  Vaughan,  the  purchaseri  a 
lien  on  the  land  conveyed  to  him  to  recover 
the  payment  of  the  sum  paid  by  him  to  the 
BherifC.  The  vendee  does  not  appear  to  have 
been  In  possession  of  the  land,  but,  as  Myers 
was  insolvent,  the  court  adjudged  the  Hen. 
The  question  of  possession  did  not  enter  into 
the  consideration  of  the  case.  The  court,  in 
adjudging  a  rescission  and  allowing  a  lien 
to  the  ■vendee  for  reimbursement.  In  Barbour 
V.  Monls'  Adm'r,  6  B.  Mon.  120,  did  not  state 
whether  or  not  the  vendee  was  in  possession, 
and,  of  course,  did  not  adjudge  the  Hen  be- 
cause the  vendee  was  in  possession  of  the 
land. 

An  action  purely  for  a  rescission  of  a  con- 
tract of  sale  of  land  or  Its  specific  execution 
Is  transitory,— not  In  rem,  but  In  personam. 
Kendrlck  v.  Wheatley,  3  Dana,  34;  I^arish 
V.  Oldham,  3  J.  J.  Marsh.  544.  When,  in  the 
action,  it  is  sought  to  enforce  a  Uen  on  land 
which  results  from  the  rescission,  then  the 
action  becomes  local.  In  Kendrlck  v.  Wheat- 
ley,  supra,  the  court  held  that  the  action 
could  not  be  maintained  In  the  county  where 
the  land  was  situated,  as  the  defendants  nei- 
ther resided  In  that  county,  nor  were  they 
served  with  process  therein,  and  that  the  al- 
legations of  the  biU  were  not  sufficient  to  au- 
thorize a  decree  for  the  sale  of  the  land.  It 
was  alleged  that  the  vendor  of  the  land  had 
no  title  to  It.  Certainly,  If  the  vendor  had  no 
title  to  the  land,  there  could  not  be  a  Hen  ad- 
Judged  upon  It  Hence  the  court  would  not 
be  authorized  to  decree  a  sale  of  the  land  be- 
longing to  one  other  than  the  vendor.  In  this 
case  it  was  not  alleged.  In  the  petition,  that 
the  vendors  bad  no  title  to  the  laud,  but  that 
squatters  were  in  possession  of  and  claiming 
a  part  of  It  It  follows  that  some  part  of  it 
Is  conceded  to  have  been  the  property  of  the 
vendors,  and  upon  which  a  lien  could  be  ad- 
Judged  and  enforced.  The  petition  was  not 
as  definite  as  it  should  have  been,  but  the 
court,  upon  motion,  would  have  compeUed 
the  plaintiff  to  have  made  It  more  so.  "Ac- 
tions must  be  brought  in  the  county  in  which 
the  subject  of  the  action  or  some  part  there- 
of is  situated:  •  •  •  (3)  For  the  sale  of 
real  property  •  •  •  under  a  mortgage  Uen 
or  other  incumbrance  or  charge  except  for 
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debts  of  a  decedent"  Clr.  C!ode,  (  62.  Het- 
ing  reached  the  conclusion  that  there  is  a 
lien  upon  a  part  of  the  boundary  sold,  if  a 
rescission  was  adjudged,  therefore  the  Meni- 
fee circuit  court  bad  Jurisdiction.  We  can- 
not believe  that  the  vendee  should  be  re- 
quired to  bring  Its  action  In  Jefferson  county, 
or  some  county  bi  which  the  vendors  could 
be  served  with  process,  and  if  it  succeeded  In 
having  the  contract  rescinded,  then  to  bring 
another  action  in  Menifee  county  to  enforce 
Its  Uen. 

The  plaintiff  ftiiled  to  take  any  testimony 
to  sustain  the  allegations  of  Its  petition  as 
amended.  The  report  of  the  surveyor  simply 
showed  the  boundaries  of  the  tracts  of  land 
sold  by  the  Bullitts  to  the  plaintlfC,  and  the 
boundaries  claimed  by  the  defendants  other 
than  the  Bullitts  within  that  boundary.  It 
was  not  evidence  of  the  character  of  the 
claims  of  the  several  defendants  to  their 
respective  boundaries.  It  did  not  furnish 
evidence  that  their  claims  were  valid  or  ad- 
verse to  the  Bullitts'  title.  The  depositions 
taken  by  the  defendants  could  not  be  read 
against  their  co-defendants,  the  Bullitts.  It 
follows,  from  these  conclusions,  that  the  evi- 
dence did  not  authorize  the  judgment.  In 
the  contract  of  sale,  T.  W.  Bullitt  warranted 
generally  as  to  40  per  cent  of  the  land,  and 
Joshua  F.  Bullitt  as  to  GO  per  cent  of  it 
The  Judgment  for  $2,500  and  interest  was 
against  them  Jointly,  did  not  specify  what 
part  each  should  pay.  This  was  an  error. 
If,  ui>on  a  retrial  of  the  case,  the  court 
should  rescind  the  contract,  then  the  court 
should  adjudge  that  T.  W.  BuUItt  should  pay 
40  per  cent,  of  the  amount  and  Joshua  F. 
Bullitt  t>0  per  cent,  of  it.  When,  from  any 
cause,  the  regular  Judge  cannot  act,  and  a 
special  Judge  is  selected  by  agreement  of  the 
parties,  or  elected  to  preside  in  the  case,  then 
such  orders  as  are  made  In  the  case  are  pre- 
siimed  to  have  been  made  by  such  Judge,  un- 
k-ss  the  contrary  appears  in  the  record.  If 
such  special  Judge  falls  to  attend  and  try  the 
case,  an  election  can  be  held  to  select  anoth- 
er special  Judge  for  the  purpose.  Upon  a  re- 
turn of  this  case,  either  may  amend  their 
pleadings,  or  file  such  additional  ones  as  the 
court  may  deem  necessary  to  complete  the  is- 
sues. The  case  is  reversed,  with  directions 
that  further  proceedings  conform  to  this 
opinion. 


SMITH  V.  KENNEDY. 

(Court  of  Appeals  of  Kentucky.    June  2,  1896.) 

Attacbhbst  bspokb  Jl'domrkt  akd  Returx  — 
Wbbx  Pkopbh. 
An  attachment  of  mortgaged  realty,  be- 
fore judgment  and  return  of  "No  property 
found,"  on  the  ground  tLat  the  debt  will  be 
lost  by  delay,  will  be  sustained,  where  persouai 
property  seized  Is  insufficient  to  satisfy  the  debt, 
and  the  evid^ce  is  conflicting  as  to  whether  the 
value  of  the  land  is  sufficient  to  pay  the  mort- 
gage and  plaintiff's  debt,  after  an  nllotmi'iit  of 
nomestead,  and  there  is  pvidonce  that  defendant 
drinks  to  excess  and  gambles. 


Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  ofBcially  reported." 

Action  aided  by  attachment  by  W.  J.  Ken- 
nedy against  O.  C.  Smith.  From  a  judgment 
for  plaintiff  for  the  debt  and  sustaining  the 
attachment  defendant  appeals.    Affirmed. 

B.  H.  Robinson  and  John  P.  Nordell,  for 
appellant  W.  H.  Holt  and  Hanson  Kenne- 
dy, for  appellee. 

PAYNTER,  J.  There  was  no  defense  in- 
terposed to  the  debt  upon  which  the  action 
is  based.  An  attachment  was  sued  out  on 
the  alleged  grounds  that  the  defendant  did 
not  have  sufficient  property  subject  to  exe- 
cution to  satisfy  the  plaintiff's  demand,  and 
that  it  was  endangered  by  a  delay  In  ob- 
taining Judgment  or  a  return  of  "No  prop- 
erty found."  The  order  of  attachment  was 
levied  on  certain  real  estate  In  Nicholas  coun- 
ty, subject  to  two  mortgages,  amounting  to 
nearly  $3,500.  There  was  a  conflict  In  the 
evidence  as  to  the  value  of  the  land.  A 
number  of  witnesses  testified  in  relation  to 
the  matter.  The  testimony  of  the  witnesses 
for  plaintiff  tended  to  prove  that  the  land, 
after  allotting  the  homestead  to  defendant, 
was  not  of  sufficient  value  to  pay  the  mort- 
gage debts  and  that  due  plaintiff,  while  the 
testimony  of  the  witnesses  for  defendant 
tends  to  prove  the  value  of  the  land,  after 
the  allotment  of  the  homestead,  to  be  a  little 
greater  than  the  aggregate  amount  of  the 
mortgages  and  plaintiff's  debt.  The  defend- 
ant's personal  property  had  been  seized  un- 
der execution.  The  testimony  conduced  to 
prove  that  the  defendant  drank  to  excess,  and 
that  he  gambled.  The  defendant  did  not 
deny  that  he  drank,  but  said,  "1  don't  know 
as  I  ever  was  so  drunk  that  I  could  not  at- 
tend to  business."  And  he  also  testified  that 
he  had  not  gambled  for  the  preceding  three 
years.  We  cannot  reach  the  conclusion  that 
the  court  erred  in  sustaining  the  attachment 
Judgment  affirmed. 


OHIO  &  M.  RY.  CO.  V.  TABOR. 

(Court  of  Appeals  of  Kentucky.     June  5,  1896.; 
Cakribrs— Contract  Limitiso  Commos-Law  Lia- 
bility—Suipment  OP  LivB  Stock — Ixtbr- 

STATB  COMHKRCB. 

1.  Under  Const  {  196,  providing  that  "no 

common  carrier  shall  be  permitted  to  contract 
for  relief  from  its  common-law  liability,"  pro- 
visions in  a  contract  by  a  railroad  company  for 
the  shipment  of  stock,  making  its  liability  as 
carrier  dependent  on  the  giving  of  a  written 
notice  by  the  shipper  of  any  injury  to  the  stock, 
or  claim  for  damages,  before  the  stock  is  un- 
loaded, and  an  agreement  that  the  value  of  the 
stock  did  not  exceed  a  certain  sum  per  head, 
are  illegal  and  void. 

2.  Such  constitutional  provision  is  not  a 
regulation  of  interstate  commerce,  and  applies 
to  a  contract  for  shipment  into  another  state, 
where  the  contract  is  made  and  to  be  partly 
performed  in  Kentucky. 

Appeal  from  circuit  court  Hardin  county. 
"To  be  officially  reported." 
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Action  by  J.  Tabor  against  tbe  Ohio  &  Mls- 
Bisslppl  Railway  Company.  Judgment  for 
plaintiff,    and    defendant    appeals.      Affirmed. 

Opinion  on  rehearing.  For  former  opin- 
ion, see  32  S.  W.  168. 

W.  H.  Marrlatt,  .Walker  D.  Hlnes,  and 
Ghas.  H.  Gibson,  for  appellant.  Bobson  & 
O'Meara,  for  api>eUefc 

QUFPY,  J.  We  have  considered  the  very 
earnest  and  able  petition  of  appellant  for  a 
rehearing  in  this  case,  and  Its  brief  in  snp- 
port  of  the  same,  bat  we  fail  to  see  that  the 
former  opinion  delivered  herein  is  in  any 
respect  erroneous.  The  contract  relied  on 
by  am>ellant,  if  enforced,  would  practically 
relieve  it  from  all  the  responsibility  of  a 
common  carrier.  The  notice  required  to  be 
given  as  a  condition  precedent  to  appellee's 
right  to  sne  ot  recover,  if  enforced,  would 
clearly  limit  the  liability  ot  appellant  for  In- 
jnry  to  the  cattle  to  a  much  shorter  time 
than  tbe  common  law  allowed,  and  would. 
If  enforced,  relieve  appellant  from  all  liabili- 
ty {h  this  case,  however  gross  or  negligent 
appellant  might  have  been;  and,  this  being 
true,  the  stipulation  is  void,  because  pro- 
hibited by  section  196  of  the  constitution. 
And  this  case  illustrates  the  propriety  and 
justice  of  the  provision  supra.  The  cattle 
were  injured  In  the  car,  one  being  dead  and 
the  others  injured,  and  the  bottom  of  the 
car  broken,  thus  making  It  Important  to  un- 
load and  dlq>ose  of  the  cattle  as  soon  as 
possible,  and  It  was  the  privilege.  If  not  the 
bonnden  duty,  of  appellant's  agents  or  serv- 
ants to  see  to  the  unloading  of  the  cattle, 
and  it  Is  fair  to  conclude  that  the  agents 
did  see  to  the  unloading,  and  were  therefore 
well  aware  of  the  damage  sustained;  and  it 
farther  appears  that  the  shipper  was  not  In 
fact  aware  of  any  such  provision  being  in 
the  bills  of  afTreightment,  and,  besides,  it 
nowhere  appears  that  appellant  was  in  any 
way  injured,  or  any  advantage  taken  of  it, 
by  appellee's  failure  to  give  the  notice.  The 
case  of  Railway  Oo.  v.  Gaan,  8  Tex.  Civ. 
App.  620,  28  S.  W.  340,  was  a  case  where  the 
shipper  had  signed  or  accepted  a  bill  with  a 
condition  requiring  notice  of  damage  before 
suit  should  be  brought,  but  a  Texas  statute 
provided.  In  substance,  that  such  agreement 
should  be  invalid;  and  the  court  sustained 
the  validity  of  the  statute,  and  allowed  the 
shipper  to  recover,  notwithstanding  he  had 
fUled  to  give  the  stipulated  notice.  In  Rail- 
way Co.  ▼.  Johnson  (decided  by  the  sam« 
court  Jan.  23,  1896)  reported  in  29  S.  W. 
428,  substantially  the  same  question  was 
raised,  and  decided  adversely  to  the  conten- 
tion of  tytpellant.  The  shipment  was  made 
from  Texas  to  another  state.  The  opinion 
of  the  court  was  delivered  by  James,  C.  J. 
We  quote  as  follows:  "The  first  assignment 
presents  the  action  of  the  court  sustaining 
plaintiff's  (appellee's)  exception  to  that  part 
of  the  answer  which  set  up  that  plaintiff 


was  barred  of  his  action  by  reason  of  a 
clause  In  the  contract  of  shipment  providing 
that  suit  should  be  commenced  within  forty 
days  after  the  damage  occurred,  or  snch 
lapse  of  time  should  be  conclusive  against 
the  validity  of  the  daim.  The  pleadings 
showed  an  Interstate  shipment  of  live  stock, 
and  the  position  that  appellant  takes,  in 
making  this  defense.  Is  that  our  statute  of 
March  4,  1891,  prohibiting  the  making  of  a 
stipulated  contract  or  agreement  by  which 
the  time  is  limited  to  a  shorter  period  than 
two  years,  has  no  application  to  such  con- 
tracta  The  provision  plainly  does  not  in 
any  manner  attempt  to  regulate  commerce. 
It  imposes  no  burden  or  restraint  on  trade  or 
transportation,  but  does  that  which  every 
state  has  power  to  do,  namely,  to  provide 
and  regulate  the  remedy  within  Its  Jurisdic- 
tion when  a  cause  of  action  arises.  It  would 
not  be  contended  that  Its  statutes  of  limita- 
tion prescribing  a  period  of  time  within 
which  suits  may  be  brought  do  not  apply 
to  actions  growing  out  of  a  transaction  of 
interstate  commerce  as  well  as  to  others,  it 
must  follow  from  this  that  the  states  may 
make  such  statutes  abs(dute;  that  is  to  say, 
not  subject  to  be  varied  by  a  contract.  The 
provision  above  referred  to  is  within  the 
scope  of  such  powers,  and  it  applies  to  ac- 
tions growing  out  of  interstate  character. 
Railway  Co.  v.  Dwyer,  75  Tex.  572,  12  S.  W. 
1001;  Railway  Co.  v.  Eddins  (Tex.  Civ.  App.) 
26  8.  W.  161."  In  Armstrong  v.  Railway 
Co.  (decided  Feb.- 27,  1895)  reported  In  29  S. 
W.  1117,  the  same  question  was  presented 
and  decided  in  the  same  way.  See,  also. 
Railway  Co.  v.  Vandeventer,  26  Neb.  222, 
41  N.  W.  998.  If  a  mere  statute  of  a  state 
can  render  null  and  void  such  contracts, 
surely  a  constitutional  provision  can  do  the 
same.  In  the  case  of  Railroad  Co.  v.  Hed- 
ger,  9  Bush,  645,  It  was  held  that  if  live  stock 
should  be  lost  or  Injured  while  in  tbe  cus- 
tody and  care  of  the  company  or  its  agents, 
for  transportation,  this  should  be  prima  facie 
evidence  of  negligence,  and  the  burden  of 
proof  Is  on  the  carrier  to  rebut  this  pre- 
sumption. It  was  also  held  that  a  carrier 
cannot  release  himself  by  contract  for  ordi- 
nary negligence.  Former  decisions  of  this 
court,  quoted  by  appellant  to  sustain  its  con- 
tention, have  no  application  to  this  case,  be- 
cause they  were  rendered  before  the  adop- 
tion of  the  present  constitution. 

The  case  of  McDaniel  v.  Railway  Co.,  24 
Iowa,  416,  was  an  action  against  the  railroad 
to  recover  for  injury  to  cattle  shipped  from 
Clinton,  Iowa,  to  Branch  Station,  Chicago,  111. 
The  contract  of  shipment  contained  a  provi- 
sion exempting  the  company  from  any  liability 
over  $100  on  horses  or  valuable  live  stock, 
except  by  special  agreement.  The.  damage 
claimed  was  over  $100.  We  quote  as  fol- 
lows from  the  opinion  In  that  case:  "By 
chapter  113  of  the  Laws  of  the  Eleventh  Gen- 
eral Assembly,  it  Is  enacted  That  in  the 
transportation  of  persons  or  property  by  any 
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railroad  or  otho:  company,  or  by  any  person 
or  arm  engaged  In  the  buslnesa  of  trans- 
portation of  persons  or  property,  no  contract, 
receipt,  rule  or  regulation  shall  exempt  sucli 
railroad  or  other  company,  person  or  firm 
from  the  full  liabilities  of  a  common  car- 
rier, which,  In  the  absence  of  any  contract, 
receipt,  rule  or  regulation  would  exist  with 
respect  to  such  persons  or  property.'  Laws 
1S6C,  p.  121.  No  question  is  made  but  that 
under  the  operation  of  this  statute  the  special 
contract  In  this  case  would  be  void,  so  that 
the  rights  and  liabilities  of  the  parties  would 
be  measured  by  the  common  law,  as  appli- 
cable to  common  carriers.  But  It  is  claimed 
by  appellant's  counsel  that  the  contract, 
though  made  In  Iowa,  was  to  be,  by  its  terms, 
wholly  performed  In  Illinois,  and  that  the  law 
of  the  place  where  the  contract  is  to  be  per- 
formed must  govern,  in  determining  its  ra- 
lidity  and  effect  The  general  rule  is  that.  In 
conformity  to  the  presumed  intention  of  the 
parties,  the  contract,  as  to  its  validity,  na- 
ture, obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  perform- 
ance. Story,  Confl.  Laws,  i  280.  But  it  is 
also  a  general  rule  that,  if  the  contract  is 
void  or  illegal  by  the  law  of  the  place  where 
It  is  made,  it  is  held  void  and  illegal  every- 
where. Id.  i  243,  and  authorities  cited.  In 
this  case,  however,  it  is  unnecessary  to  rest 
the  decision  upon  any  general  rule;  for  by 
the  express  terms,  as  well  as  by  the  necessary 
Implication,  of  the  contract  it  was  to  be 
partly  performed  In  Iowa.  The  cattle  were 
received  In  Clinton,  Iowa,  'to  be  delivered  at 
Chicago,  111.'  To  do  this,  it  was  necessary  to 
transport  them  some  distance,  more  or  less, 
in  Iowa,  before  they  could  reach  Illinois.  The 
contract  being  entire  and  indivisible,  made  In 
Iowa,  and  to  be  partly  performed  here.  It 
must  as  to  Its  validity,  nature,  obligation,  and 
interpretation,  be  governed  by  our  law.  And 
by  our  law,  so  far  as  it  seeks  to  change  the 
common  law,  it  is  wholly  nugatory  and  in- 
operative. The  rights  of  the  parties,  then, 
are  to  be  determined  under  the  common  law, 
the  same  as  If  no  such  contract  had  been 
made."  The  foregoing  opinion  was  quoted 
with  approval  by  the  supreme  court  of  Unit- 
ed States  In  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenlx  Ins.  Co.,  129  U.  S.  457,  9  Sup.  Ct.  469. 
in  the  following  language:  "In  McDaniel  y. 
Railway  Co.,  24  Iowa,  412,  417,  cattle  trana- 
I)orted  by  a  railroad  company  from  a  place  in 
Iowa  to  a  place  In  Illinois,  under  a  special 
contract  made  In  Iowa,  containing  a  stipula- 
tion that  the  company  should  be  exempt  from 
liability  for  any  damage,  unless  resulting  from 
collision  or  derailing  of  tniins,  were  Injured 
In  Illinois  by  the  negligence  of  the  company's 
servants;  and  the  supreme  court  of  Iowa, 
Chief  Justice  Dillon  presiding,  held  the  case 
to  be  governed  by  the  law  of  Iowa,  which  per- 
mitted no  common  carrier  to  exempt  himself 
from  the  liability  which  would  exist  in  the 
absence  of  the  contract.  The  court  said: 
The  contract  being  entire  and   indivisible, 


made  in  Iowa,  and  to  be  partly  performed 
here,  It  mnst,  as  to  its  validity,  nature,  ob- 
ligation, and  Interpretation,  be  governed  by 
our  law.  And  by  our  law,  so  far  as  It  seeks 
to  cliange  the  common  law.  It  Is  wholly  nu- 
gatory and  inoperative.  The  rights  of  the  par- 
tics,  then,  are  to  be  determined  under  the 
common  law,  the  same  as  If  no  such  contract 
had  been  made.'  " 

The  case  of  Hart  v.  Railroad  Co.,  69  Iowa. 
48.0,  29  N.  W.  597,  was  a  suit  to  recover  dam- 
ages for  Injury  to  horses  shipped  from  Dea 
Moines,  Iowa,  to  the  town  of  Miller,  ha  Dakota 
territoiy.  The  contract  provided,  in  sub- 
stance, that  the  defendant  should  not  be  liable 
for  more  than  $100  damages  to  each  horse. 
Section  1308  of  the  Code  of  Iowa  provides 
that  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  any  corpotatlon  engaged  Id 
transporting  persons  or  property  by  railway 
from  liability  of  a  common  carrier  or  carrier 
of  passengers  which  would  exist  had  no  con- 
tract, receipt,  rule,  or  regnlation  been  made 
or  entered  Into.  We  quote  the  third  and  final 
paragraph  of  the  decision  In  tbe  above-named 
case:  "The  evidence  tended  to  prove  that  two 
of  the  horses  were  worth  $150  each,  and  that 
two  others  were  worth  $125  each,  and  that 
the  others  were  worth  $100  each.  Defendant 
asked  the  circuit  court  to  instruct  the  Jury 
that  under  the  contract  defendant's  liability 
for  the  horses  could  not  exceed  $100  per  head. 
The  court  refused  to  give  this  Instructton, 
and  ruled  that,  if  plaintiff  was  entitled  to  re- 
cover, the  Jnry  should  award  him  the  full 
value  of  the  property.  Whether  a  common 
carrier,  in  the  absence  of  any  statute  restrict- 
ing his  powers  In  that  respect  can,  by  rule, 
regulation,  or  contract  limit  his  liability  for 
the  property  received  by  him  for  carriage, 
has  been  the  subject  of  much  discussion,  and 
there  is  great  conflict  In  the  decision  of  the 
courts  on  the  question.  We  have  no  occasion, 
however,  in  this  case,  to  enter  Into  that  ques- 
tion. No  one  would  question  that  in  the 
absence  of  a  contract  limiting  the  amount  ot 
his  liability,  the  shipper  would  be  entitled,  in 
case  of  the  destruction  or  Injury  of  the  prop- 
erty under  sach  circumstances  as  that  the 
carrier  was  liable  for  the  loss,  to  recover  full 
compensation  for  Injuries  sustained.  The 
statute  quoted  above  prohibits  the  making  of 
any  contract  that  would  exempt  him  from  the 
liability  of  a  common  carrier  which  would 
exist  If  no  contract,  rule,  or  regulation  exist- 
ed. If  the  statute  Is  applicable  to  a  contract 
In  which  the  undertaking  is  to  transport  the 
property  from  this  state  Into  another  state  or 
teiTitory  of  the  United  States,  It  cannot  be 
doubted,  we  think,  that  the  provision  of  the 
contract  in  question,  by  which  it  was  sought 
to  limit  the  liability  of  defendant  for  the 
horses  to  an  amount  less  than  the  actual  val- 
ue of  the  property.  Is  repugnant  to  its  provi- 
sions, and  consequently  invalid.  It  Is  con- 
tended, however,  that  the  state  has  no  power 
to  place  a  restriction  of  that  character  uixin 
the  carrier  who  contracts  for  the  transitorta- 
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tlon  of  propertT  tram  this  state  Into  another 
itate  or  teiritonr.  The  position  Is  that  the 
restriction,  if  applicable  to  a  contract  of  this 
diaracter,  would  be  a  leguIatiMi  of  com- 
merce among  the  states,— a  subject  which, 
under  the  federal  constitution,  is  within  the 
ezdnsire  Jnrisdiction  of  the  congress  of  the 
United  States.  In  our  opinion,  however,  this 
position  cannot  be  maintained.  The  prorisi<Mi 
18  in  no  Just  or  legal  sense  a  regulation  of 
commerce.  It  prescribes  no  regulation  for 
tiie  transportation  of  freight  upon  any  of  the 
channels  of  conununication.  It  leaves  the 
parties  free  to  make  such  contracts  as  they 
may  choose  to  make  with  reference  to  the 
compensation  which  shall  be  paid  for  the 
services  to  be  rendered.  The  carrier  is  left 
free  to  demand  such  compensation  for  the 
carriage  of  the  property  as  is  Just,  considering 
the  rqjBponsibllily  he  assumes  when  be  re- 
ceires  it  Ue  is  forbidden  to  make  any  con- 
tract tliat  would  exempt  him  from  any  of  the 
liabilities  which  arise  by  implication  from  his 
midertaking  to  carry  the  property.  But  no 
burden  is  placed  upon  the  property  which  is 
the  subject  of  the  contract,  nor  is  any  rule 
prescribed  for  his  government  respecting  it 
That  it  is  within  the  power  of  the  state  to 
prescribe  snch  a  limitation  upon  his  power  to 
contract,  we  have  no  doubt.  The  statute  was 
enacted  by  the  state  in  the  exercise  of  the 
police  power  with  which  it  is  vested,  and  It  is 
applicable  to  all  contracts  entered  into  within 
its  Jnrisdlction.  The  question  involved  is  not 
different  in  principle  from  that  decided  by 
the  supreme  court  of  the  United  States  in 
\rbat  are  known  as  the  'Granger  Cases.'  See 
Mnnn  v.  lUinois,  94  V.  S.  113;  Chicago,  B.  & 
Q.  R.  Co.  V.  Iowa,  Id.  155;  Peik  v.  Railway 
Co.,  Id.  164." 

It  seems  clear  to  ns  that  the  contract  re- 
lied upon  by  the  appellant  Is  in  violation  of 
section  196  of  the  constitution,  and  therefore 
void  where  the  contract  was  made;  and,  be- 
ing void  in  this  state,  it  is  void  everywhere. 
Story,  Confl.  Laws,  {  243;  7  Lawsou,  Klghts, 
Kem.  &  I>rac.  §  3873.  Section  196,  supra,  is  in 
00  sense  an  attempt  to  regulate  or  interfere 
with  interstate  commerce.  It  does  not  seek 
to  impose  any  condition  on  commerce,  nor  to 
regnlate  freight  charges,  rate  of  speed,  or 
kind  of  cars,  nor  change  or  define  the  duties 
or  responsibilities  of  common  carriers,  but 
is  merely  the  exercise  of  the  undoubted  right 
csf  states  to  determine  what  shall  be  a  valid 
contract,  and  to  control  the  remedy  in  her 
own  courts.  Owen  v.  Railroad  Co.,  87  Ky. 
628,  9  S.  W.  698.     Judgment  affirmed. 


WILKINS  et  al.  t.  WORTHEN  et  aJ. 
(Supreme  Court  of  Arkansas.     May  16,  1896.) 
Waits  —  SsaviCB  of  Sdmmohb  —  Limitation  op 

ACTIOSS. 

Under  Sand.  &  H.  Dig.  {  5657,  provid- 
ing that  a  civil  action  is  commenced  by  filing  a 
tomplaint.  and  cansing  sammons  to  be  issaed 
thereon,  the  filing  of  a  complaint  and  the  mere 


signing  and  sealing  of  the  sninmons  by  thfr^ 
clerk  are  not  an  institntion  of  an  action  tolling; 
the  statute  of  limitations,  since  the  summons- 
mnst  be  delivered  to  the  shorifif,  or  to  some  one- 
for  him,  with  the  intent  and  purpose  of  having 
it  served  by  the  sheriff. 

Appeal  from  Jefferson  chancery  court; 
James  F.  Robinson,  Chancellor. 

Action  by  V.  D.  Wilklns  and  others  against 
W.  B.  Worthen,  administrator  of  the  estate 
of  J.  B.  Bowman,  deceased,  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiffs  appeal.    Altlrmed. 

In  the  year  1879.  the  Memphis  &  Great 
Southwestern  Railway  Company  was  incor- 
porated under  the  laws  of  this  state.  After- 
wards J.  B.  Bowman  subscribed  for  16,670 
shares  of  the  capital  stock  of  said  company^ 
of  $100  each.  The  company  did  nothing  but 
organize  and  make  a  preliminary  survey. 
The  last  meeting  of  the  stockholders  wa» 
held  in  1880,  and  aU  attempts  at  carrying 
on  the  (^orations  of  the  company  were  soon 
thereafter  abandoned.  The  company  owned 
no  property  except  the  subscription  for  lt» 
Btod^  not  more  than  5  per  cent  of  which 
was  paid.  On  November  16,  1882,  the  ap- 
pellants WUklns  &  Bro.  recovered  Judgment 
in  the  Jefferson  circuit  coturt  against  the 
company  for  »1,725.77.  On  this  Judgment 
an  execution  was  Issued  January  27,  1883, 
and  returned  nulla  bona  March  27,  1883.  On. 
March  29,  1883,  Wilklns  &  Bro.  filed  a  com- 
plaint in  equity  In  the  Jefferson  circuit  court,, 
against  Bowman  and  other  subscribers  to 
stock  of  the  company,  to  compel  them  to  pay 
a  pro  rata  sbare  of  thelz  respective  sub- 
scriptions, sufficient  to  satisfy  this  judgment 
Upon  this  complaint  a  summons  was  Issued 
for  certain  of  the  defendants,  who  were  resi- 
dents of  this  state,  and  it  was  served  upon 
some  of  them,  in  Jefferson  county.  Bowman 
was  at  the  time  a  resident  of  Lexington,  Ky., 
and  the  following  summons  was  made  out 
by  the  clerk  of  the  Jefferson  circuit  court, 
for  service  upon  him  in  Kentucky:  "In  thu 
Jefferson  Circuit  Court  In  Equity.  State 
of  Arkansas,  County  of  Jefferson.  The  State 
of  Arkansas  to  J.  B.  Bowman,  of  Fayette 
County,  Kentucky— Greeting:  You  are  here- 
by warned  to  appear  in  the  circuit  court  of 
Jefferson  county,  Arkansas,  within  sixty 
days  after  the  service  upon  you  of  this  writ, . 
and  answer  the  complaint  In  equity,  a  copy 
whereof  is  hereto  attached,  which  has  been 
filed  in  said  court  against  you  and  others, 
by  V.  D.  VVlIkins  and  E.  T.  Wllkins,  as  part- 
ners, under  the  name  and  style  of  Wilklns 
A.  Bro.;  and  you  are  warned  that,  upon  your 
failure  to  answer,  said  complaint  will  be 
taken  for  confessed  as  to  you.  Given  under 
my  hand  and  the  seal  of  said  court,  at  my 
oflice,  in  the  city  of  Pine  Bluff,  county  of 
Jefferson,  state  of  Arkansas,  on  this  29th 
day  of  March.  A.  D.  1883.  Ferd  Havis, 
Clerk.  R.  H.  SUnford,  D.  C.  [Seal.J"  Here 
followed  a  certified  copy  of  the  complaint 
and  interrogatories.     This  summons  was  not. 
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dellTered  to  tbe  sheriff,  bnt  was  sent  to 
Kentucky  by  said  clerk,  and  there,  on  De- 
cember 3,  1883,  It  was  seired  on  Bowman, 
with  a  copy  of  the  complaint  attached.  No 
other  summons  was  issued  for  Bowman,  and 
no  further  steps  were  taken  against  the  oth- 
er defendants,  imtll  after  Bowman's  death. 
Bowman  died  in  1891,  leaving  property  in 
Pulaski  county;  and  W.  B.  Worthen  was 
appointed  administrator  of  his  estate  with 
the  will  annexed,  by  tbe  Pulaski  probate 
court.  The  plaintiffs,  on  May  19,  1892, 
amended  their  complaint,  and  alleged  the 
death  of  Bowman,  and  that  Worthen  was  ad- 
ministrator of  his  estate.  A  summons  was 
then  Issued  on  this  amended  complaint,  and 
served  on  Worthen.  Worthen  pleaded  the 
statute  of  limitations,  and  that  the  claim  was 
barred  by  laches.  On  the  hearing,  the  chan- 
cellor sustained  the  plea,  and  dismissed  the 
complaint,  for  want  of  equity. 

W.  P.  &  A.  B.  Grace,  for  appellants.  Bat- 
cliffe  &  Fletcher,  for  appellees. 

RIDDXCK,  J.  (after  stating  the  facts).  The 
only  question  we  need  consider  is  whether  the 
action  against  Bowman  is  barred  by  laches 
and  the  statutes  of  limitations.  At  the  time 
Wllkins  &  Bro.  recovered  judgment  against 
the  Memphis  &  Great  Southwestern  Railway 
Company,  it  owned  no  property  excepting  the 
amounts  due  from  subscribers  to  its  stock, 
had  suspended  operations  of  all  kinds,  and 
ceased  to  be  a  going  concern.  The  right  of 
action  against  Bowman  and  other  subscrib- 
ers to  the  stock  of  said  company  accrued  in 
favor  of  Wilkins  &  Bro.  at  least  so  soon  as 
their  execution  was  returned  nulla  bona, 
which  was  on  the  27th  of  March,  1883.  Marsh 
V.  Burroughs,  1  Woods,  468,  Fed.  Gas.  No.  9,- 
112;  Thompson  v.  Bank  (Nev.)  3  Am.  St.  R. 
804,  and  note;  s.  c,  7  Pac.  68;  3  Thomp.  Corp. 
f  3371.  This  was  not  an  action  upon  a  Judg- 
ment, for  there  was  no  Judgment  against  the 
stockholders,  but  an  action  upon  the  written 
contract  of  subscription  to  take  and  pay  for 
the  stock  of  said  company.  This  action 
would  be  barred  unless  commenced  within 
five  years  after  It  accrued  against  the  stock- 
holders of  a  company  which  bad  disbanded 
and  permanently  ceased  operations.  Curry  v. 
Woodward,  53  A\&.  376;  Payne  v.  Bullard,  23 
Miss.  88;  Thomp.  Stockh.  §S  290,  291.  The 
right  of  action  accrued  In  1883,  and  the  sum- 
mons was  not  Issued  against  Worthen  until 
1892,  and  the  action  is  barred  unless  the  mak- 
ing out  and  serving  the  summons  upon  Bow- 
man, in  Kentucky,  was  a  commencement  of 
an  action,  within  the  meaning  of  our  statute. 
The  statute  provides  that  "a  civil  action  Is 
commenced  by  filing  In  the  office  of  the  prop- 
er court  a  complaint,  and  causing  a  summons 
to  be  Issued  thereon."  Sand.  &  H.  Dig.  | 
5657.  But  the  mere  signing  and  sealing  a 
summons  by  the  clerk  is  not  sufficient.  It 
must  be  delivered  to  the  sheriff,  or  to  some 
one  for  him.  and  with  the  intention  and  pur- 


pose of  placing  It  in  the  hands  of  the  sberlfl 
to  be  served.  McLarren  v.  Thurman,  8  Ark. 
316-^18;  Bank  v.  Cason,  10  Ark.  479;  HaUum 
T.  Dickinson,  47  Ark.  125,  14  S.  W.  477.  In 
this  case  the  writ  was  not  directed  or  deliv- 
ered to  the  sheriff,  nor  was  there  any  Inten- 
tion to  deliver  It  to  him.  The  object  in  filing 
the  complaint  was  to  obtain  a  personal  Judg- 
ment against  Bowman,  which  required  ei- 
ther an  appearance  on  his  part,  or  the  aery- 
Ice  of  a  summons  by  an  officer  of  this 
state;  yet  no  summons  was  directed  or  de- 
livered to  an  officer  of  the  state.  We  are 
therefore  of  the  opinion  that  an  action  was 
not  commenced  against  Bowman,  within 
the  meaning  of  our  statute.  It  Is  true 
that,  when  property  Is  attached,  a  nonresl 
dent  defendant  may  be  constructively  sum- 
moned by  delivering  him  a  copy  of  the  sum- 
mons with  the  complaint  attached;  but  no 
personal  judgment  can  be  rendered  on  such 
summons.  Sand.  &  H.  Dig.  g  5887;  Ford  v. 
Adams,  54  Ark.  137,  15  S.  W.  186.  No  prop- 
erty was  seized,  or  intended  to  be  seized.  In 
this  case;  and  the  constructive  summons  had 
nothing  to  rest  upon,  and  was  without  ef- 
fect It  was  well  known  to  plaintiffs  that 
Bcwman  was  a  resident  of  Lexington,  Ky.; 
and,  If  they  desired  a  personal  Judgment,  the 
way  was  open  by  a  suit  In  that  state.  We 
conclude  that  the  chancellor  was  right  In 
holding  that,  after  a  delay  of  nine  years,  the 
appellants  were  barred  by  laches  and  the 
statute  of  limitations.    The  decree  Is  affirmed. 


JONES  V.  MBLINDY.i 

(Supreme  Court  of  Arkansas.     March   28, 

1896.) 

Cbattsl  Mobtoaob— Proof  op  Rbcord — Rbcok« 

OK  APPIAI.— EZCKPTIOK. 

1.  An  exception  merely  stating  that  defend- 
ant objected  to  the  reading  of  a  mortgage,  with- 
out specifying  any  grounds  of  objection,  is  in- 
sufficient. 

2.  The  record  of  a  chattel  mortgage  of  an- 
other state  cannot  be  proved  by  the  testimony 
of  the  register  of  deeds  in  whose  office  it  was 
filed,  but  only  by  an  authenticated  copy,  as  pro- 
vided by  Rev.  St.  U.  S.  §  906,  or  by  an  exam- 
ined copy,  made  and  sworn  to  by  a  competent 
witness. 

3.  An  instrument  cannot  be  considered  to 
have  been  read  as  evidence  on  the  trial,  there 
being  no  meutiou  of  it  in  the  bill  of  exceptions, 
though  it  is  sent  up  in  response  to  a  writ  of 
certiorari,  and  the  clerk,  in  his  return  thereto, 
certifies  that  it  was  filed  and  read  in  the  case; 
no  amendment  to  the  bill  of  exceptions  having 
been  made. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; John  M.  Elliott,  Judge. 

Replevin  by  N.  H.  Melindy  against  Will 
Jones.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

The  appellee  recovered  a  Judgment  In  re 
plevin  for  the  possession  of  two  horses,-  to 
reverse  which  the  appellant  has  brought  the 

1  Rehearing  denied  May  23,  1886. 
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JONES  V.  MELINDY. 


to  tbls  court  The  appellee  (tbe  plain- 
tiff below)  relied  upon  a  mortgage  executed 
to  blm  upon  the  horses,  In  the  state  of  Kan- 
sas, and  read  In  evidence  what  purported  to 
be  the  original  mortgage,  over  the  objection 
of  the  appellant,  to  which  he  excepted  in 
general  terms  only.  Tbe  appellee  was  per- 
mitted, over  the  objection  of  the  appellant, 
to  prove  by  J.  R.  Brown  that  be  was  register 
of  deeds  of  Sedgwick  county,  Kan.;  that  the 
instrument  read  In  evidence  was  a  chattel 
mortgage  given  by  E.  H.  Ward  to  N.  H. 
Mellndy  for  $400.88,  dated  the  5th  day  of 
March,  1888,  and  filed  for  record  March  7, 
1889,  at  2:55  p.  m.,  and  renewed  the  18th  day 
of  February,  1890,  at  9  o'clock  a.  m.,  and  en- 
tered in  Volume  R;  and  that  a  true  copy  of 
this  Instrument  is  recorded  In  the  office  of 
the  register  of  deeds  of  Sedgwick  county, 
Kan.;  and  that  he  knew  It  to  be  a  true  copy, 
because  he  had  compared  It  with  the  orig- 
inal chattel  mortgage.  The  appellant  ex- 
cepted to  the  ruling  of  the  court  in  admitting 
this  evidence  of  Brown.  A  writ  of  certiorari 
was  Issued  by  the  clerk  of  this  court  upon 
the  application  of  the  appellee,  to  bring  up 
a  copy  of  said  mortgage  duly  proven  and  cer- 
tified according  to  law,  which  the  appellee 
alleged  in  his  petition  for  certiorari  was  filed 
and  read  in  evidence  in  the  court  below,  and 
which  he  says  in  his  brief  was  filed  and 
read  as  evidence  in  the  case,  and  which  the 
clerk  of  the  Jefterson  circuit  court  certifies, 
in  his  return  in  answer  to  (be  writ  of  cer- 
tiorari, was  filed  and  read  in  the  case.  But 
we  can  find  no  mention  of  this  In  the  bill  of 
exceptions,  nor  any  reference  whatever  to 
this  authenticated  copy.  In  tbe  exception 
by  the  appellant  to  the  ruling  of  the  court  in 
permitting  the  mortgage  to  be  read  in  evi- 
dence, it  Is  stated  that  "the  defendant  ob- 
jected to  the  reading  of  the  mortgage  from 
Ward  to  Mellndy,"  without  any  specification 
of  the  grounds  of  his  objection.  His  objec- 
tion was  overruled,  and  he  excepted. 

The  laws  of  Kansas  in  relation  to  chattel 
mortgages  (Gen.  St  1868,  c.  68)  were  proven 
and  read  in  evidence,  the  ninth,  tenth,  elev- 
enth, and  twelfth  sections  of  which  are  as 
follows: 

"Sec.  9.  Bvery  mortgage  or  conveyance  in- 
tended to  operate  as  a  mortgage  of  personal 
property,  which  shall  not  be  accompanied  by 
an  immediate  delivery  and  be  followed  by 
an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  tbe 
mortgage,  or  a  true  copy  thereof,  shall  be 
forthwith  deposited  In  tbe  office  of  the  reg- 
ister of  deeds,  in  the  county  where  the  prop- 
erty shall  be  situated,  or,  if  the  mortgagor 
l>e  a  resident  of  this  state,  then  in  the  county 
<ft  which  he  shall  at  the  time  be  a  resident 

"Sec.  10.  Upon  the  receipt  of  any  such  in- 
strument the  register  shall  endorse  upon  the 
back  thereof  tbe  time  of  receiving  it  and 


shall  file  the  same  In  his  office,  to  be  kept 
there  for  the  Inspection  of  all  persons  in- 
terested. 

"Sec.  11.  Every  mortgage  so  filed  shall  be 
void  as  against  tbe  creditors  of  the  person 
making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after 
the  expiration  of  one  year  after  tbe  filing 
thereof,  imless,  within  thirty  days  next  pre- 
ceding the  expiration  of  the  term  of  one 
year  from  such  filing,  and  each  year  there- 
after, the  mortgagee,  his  agent  or  attorney, 
shall  make  an  affidavit  exhibiting  the  inter- 
est of  the  mortgagee  in  the  property,  at  the 
time  last  aforesaid,  claimed  by  virtue  of 
such  mortgage,  and  if  the  said  mortgage  is 
to  secure  the  payment  of  money,  the  amount 
yet  due  and  unpaid.  Such  affidavit  shall  be 
attached  to  and  filed  with  the  Instrument  or 
copy  on  file  to  which  it  relates. 

"Sec.  12.  U  such  affidavit  be  made  and 
filed  before  any  purchase  of  such  mortgaged 
property  shall  be  made,  or  other  mortgage 
deposited,  or  lien  obtained  thereon,  it  shall 
be  as  valid  to  continue  in  effect  such  mort- 
gage, as  if  the  same  had  been  filed  within 
the  period  above  provided." 

The  defendant's  motion  for  a  new  trial,  so 
far  as  it  relates  to  the  introduction  of  evi- 
dence, is  as  follows:  "(2)  That  the  court 
erred  in  refusing  to  sustain  his  objections 
to  certain  parts  of  the  evidence,  both  oral 
and  depositions  herein,  and  in  admitting  Im- 
proper and  Illegal  evidence  to  go  to  the  jury 
at  the  trial  thereof,  being  all  tbe  evidence 
objected  to  at  the  trial,  as  shown  from  the 
bill  of  exceptions." 

The  second  instruction  given  by  the  court 
at  plaintiff's  request  was  as  follows:  "(2) 
If  the  jury  believe  from  the  evidence  that 
the  mortgage  was  properly  renewed  within 
one  year  previous  to  the  institution  of  this 
suit,  then  there  was  no  necessity  for  any 
further  renewal;  the  right  of  the  parties  be- 
ing ftsed  by  the  condition  of  the  mortgage 
at  the  time  of  the  institution  of  this  suit" 

N.  T.  White,  for  appellant  H.  K.  White, 
S.  M.  Taylor,  and  Crawford  &  Hudson,  for 
appellee. 

HUGHES,  J.  (after  stating  the  facts).  The 
exception  of  the  appellant  to  the  court's  rul- 
ing permitting  the  original  mortgage  from 
Ward  to  Mellndy  to  be  read  in  evidence  was 
too  general  and  indefinite.  As  was  said  in 
Vaughan  v.  State,  58  Ai*.  353.  24  S.  W.  885: 
"Appellant  should  have  been  ingenuous  and 
fair  to  the  court,  'laying  his  finger'  upon  the 
particular  point  in  the  court  below  which  he 
is  insisting  upon  here."  See,  also.  Railway 
Co.  V.  Murphy,  60  Ark.  333,  30  S.  W.  419; 
Elliott  App.  Proc.  726. 

It  was  not  competent  to  prove  by  Brown, 
the  register  of  deeds,  the  records  of  his  of- 
fice. They  might  have  been  shown  by  a 
certified  copy  thereof,  authenticated  as  re- 
quired by  the  laws  of  congress,  or  by  an  ex- 
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amined  copy,  dnly  made  and  Bwom  to  by 
any  competent  witness.  The  best  evidence 
must  be  resorted  to,  and  secondary  evidence 
Is  not  admissible,  until  it  is  sliown  tbat  tlie 
primary  evidence  cannot  be  obtained. 

The  record  relating  to  this  mortgage  sliould 
have  been  authenticated,  as  required  by  sec- 
tion 1906  of  the  Revised  Statutes  of  the  Unit- 
ed States  (which  is  familiar  to  the  bar),  be- 
fore it  could  be  read  in  evidence;  and  not 
having  been  so  antbenticatcd,  and  there  be- 
ing no  examined  copy,  made  and  sworn  to 
as  required  by  law,  it  was  error  to  admit  it, 
to  show  a  lien  In  favor  of  the  plaintift  upon, 
or  a  right  to  possession  of,  the  property  in 
controversy  by  the  plaintiff,  under  the  laws 
of  Kansas.  There  being  no  showing  or  men- 
tion in  the  bill  of  exceptions  that  the  doly- 
certlfled  copy  sent  up  in  response  to  the 
writ  of  certiorari  was  filed  or  read  as  evi- 
dence in  the  case,  we  cannot  And  that  it 
was  read  as  evidence  on  the  trial,  as  we  must 
look  alone  to  the  bill  of  exceptions  for  the 
evidence  In  the  case.  If  it  had  mentioned 
that  this  authenticated  copy  was  read  In  evi- 
dence, the  f^ct  that  it  had  been  left  ont 
would  make  no  difference,  after  It  had  been 
supplied  by  certiorari.  If  it  was  read  as 
evidence  in  the  trial  of  the  case,  the  bill  of 
exceptions  might  have  been  amended  to 
show  that  fact. 

We  find  no  error  in  the  instructions  of  the 
court 

There  was  no  evidence  to  support  the  find- 
ings below,  wherefore  the,  Judgment  Is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


WARING  V.  CITY  OP  LITTLE  ROCK. 

(Supreme  (3onrt  of  Arkansas.     May  16,  1896.) 

!3trkbt8— Creatios  by  Presokiption— Evidescb. 

Evidence  that  a  street  was  platted  over 
plaintiff's  land  25  years  before  suit;  that  it  was 
used  for  public  travel;  tbat  subsequent  sales 
of  adjacent  lands  were  made  with  reference  to 
such  street  as  a  boundary;  and  that  10  years 
before  suit  the  city  authorized  the  use  of  the 
slrept  by  a  street  railroad,— shows  a  prescrip- 
tive right  to  use  the  land  as  a  street. 

Appeal  from  chancery  court,  Pulaski  coun- 
ty; David  W.  Carroll,  Chancellor. 

Action  by  C.  W.  Waring  against  the  city 
of  Little  Rock  for  an  injunction.  From  a 
Judgment  dismissing  the  complaint,  plaintiff 
aiippals.    Affirmed. 

This  Is  a  controversy  concerning  the  right 
of  the  city  of  Little  Rock  to  control  and  keep 
open  a  street  across  a  piece  of  land  claimed 
by  appellant.  Waring.  The  suit  was  brought 
by  Waring  to  enjoin  the  city  from  Interfering 
with  his  possession  of  such  land.  The  city 
claimed  that  Eighth  street  extends  across 
said  land,  and  that  it  has  t>eeu  established 
across  said  land  both  by  dedication  and  pre- 
scription. The  land  was  at  one  time  owned 
by  Mrs.  Matilda  Johnson.    In  the  year  1868, 


Edwin  H.  HUllard  recovered  a  Judgment 
against  said  Matilda  Johnson.  An  execution 
was  Issued  thereon,  and  the  sheriff  levied 
the  same  upon  a  tract  of  land  belonging  to 
Mrs.  Johnson,  containing  six  acres.  The  land 
In  controversy  lay  adjoining  the  land  levied 
upon,  but  had  been  previously  transferred  by 
Mrs.  Johnson  to  A.  H.  Sevier.  Before  seUins 
the  land  levied  upon,  the  sheriff  divided  it 
Into  lots  and  streets,  and  platted  the  same 
with  other  land  adjoining  it,  as  "Johnson's 
Addition."  The  land  In  controversy  was  a  part 
of  the  tract  owned  by  Sevier,  and  was  in- 
cluded in  the  plat  of  said  addition  made  and 
recorded  by  the  sheriff.  The  plat  of  said 
addition  showed  Eighth  or  Holly  street  as  ex- 
tended across  the  land  in  controversy.  This 
plat  of  Johnson's  addition  was  filed  for  record 
on  tbe  0th  of  December,  1868.  There  is  noth- 
ing to  show  that  the  sheriff  bad  authority  to 
make  and  record  this  plat,  bnt,  after  the  same 
was  made,  the  owners  of  land  included  there- 
in described  such  property  in  all  subsequent 
conveyances  thereof  as  In  Johnson's  addition 
to  the  city  of  Little  Rock.  Waring  and  Fletch- 
er (from  whom  Waring  purchased  the  land) 
testified  on  the  trial  that  tbe  land  had  never 
been  used  as  a  street  by  the  public;  that  the 
travel  was  not  over  it,  but  diagonally  across 
the  adjoining  lots;  that  the  city  had  done  no 
work  on  the  property,  nor  repaired  It  as  a 
street  Fletcher  also  testified  that,  about  a 
year  after  tbe  street  railway  had  been  bnllt, 
he  served  notice  on  the  preisident  of  tbe  com- 
pany that  the  company  had  built  on  his  prop- 
erty, and  the  president,  for  the  company, 
recognized  his  rights,  and  promised  not  to 
plead  tbe  statute  of  limitations.  On  behalf 
of  the  city,  3.  N.  Jabine  testified  as  follows: 
"I  have  known  Eighth  street  since  1861.  It 
was  an  open  street  at  that  time,  to  the  best 
of  my  recollection.  It  has  been  used  as  a 
street  continuously  since.  I  never  heard  of 
any  dispute  about  It  being  a  street  until  this 
suit  was  brought.  East  and  west  of  the 
property  in  controversy  tbe  bouses  and  fences 
are  all  built  evenly  with  reference  to  Eightli 
street  being  a  regular  street  •  •  •  The 
street  railroad  threw  up  a  track  In  tbe  center 
of  Eighth  street,  and  Injured  the  travel  very 
much,  but  the  people  cotild  and  did  travel  It 
on  either  side  of  the  dump.  Before  the  trade 
was  built  there  was,  I  suppose,  as  much  trav- 
el there  as  on  any  of  the  out  streets,  with 
the  exception  of  Ninth  street  I  sometimes 
rode  over  Eighth  street  In  the  street  cars,  and 
sometimes  walked  over  it.  I  live  two  blocks 
from  tbe  property  in  controversy.  So  far  as 
I  know,  this  street  has  been  used  continuously 
since  1861."  John  E.  Geyer,  who  stated  that 
he  lived  near  the  property  in  controversy,  tes- 
tified for  the  city  as  follows:  "I  have  known 
Eighth  street  as  projected  through  or  by  the 
property  in  controversy  about  21  years.  I 
bought  the  property  that  I  live  on  now  aboat 
tliat  time,  and  Eighth  street  was  a  street 
then.  It  was  a  street  then  through  the  prop- 
erty in  controversy.    Prior  to  the  time  tlie 
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street  nUway  threw  up  their  levee  or  dmnp 
on  Ei^tb  street.  It  was  as  good  as  thiee- 
ftmrths  of  the  streets  In  the  dty,  and  It  was 
Qsed  as  a  public  street  by  wood  wagons, 
bnggles,  and  other  wagons.  There  was  not 
much  travel  over  it.  I  never  heard  of  any 
objection  to  its  being  used  as  a  street  until 
to-day,  as  I  thought  Mr.  Waring  was  suing 
for  damages  for  the  dump  being  put  and  left 
there.  I  have  heard  Mr.  Jabine's  testimony 
read.  The  statements  made  by  him  In  refer- 
ence to  the  fences  and  buildings,  condition, 
and  travel  of  the  street  for  the  last  fifteen 
years  are  tme,  and  I  adopt  it  as  my  deposi- 
tion." The  testimony  of  W.  D.  Holtzman 
was  snbstantially  the  same  as  that  of  Jabine 
and  Geyer.  He  also  testified  that,  "before 
the  street  railway  was  built.  Eighth  street, 
over  the  property  in  controversy,  wss  worked 
by  the  city  as  much  as  other  streets.  The 
ditches  were  cleaned  out,  and  properl?  drain- 
ed. It  was  not  done  often,  as  not  much  woric 
was  done  on  the  streets."  The  following 
facts  were  also  proved:  About  the  year  1882, 
the  city,  by  an  ordinance,  permitted  a  street- 
railway  company  to  build  a  street  railway 
over  this  property,  as  pert  of  Eighth  street 
The  cars  of  the  company  were  run  over  it 
regularly  for  several  years,  until  the  track 
was  changed  to  Ninth  street.  A  telephone 
company  was  permitted  to  erect  Its  poles  along 
Eighth  street  without  the  consHit  of  either 
Waring  or  bis  grantor.  H.  L.  Fletcher,  the 
grantor  of  Waring,  in  the  year  1887,  made  ap- 
plication to  the  city  council  to  be  paid  for  the 
use  of  this  property  by  the  city,  stating  that 
the  city  had  taken  possession  of  it.  Appel- 
lant, Warhig,  afterwards,  In  1891,  made  a  sim- 
ilar application,  to  be  paid  for  the  use  of  the 
property  by  the  city.  The  city  paid  them 
nothing,  and  in  do  way  recognized  their  right 
to  obstruct  ihe  street.  The  other  facts  suffi- 
ciently appear  in  the  opinion.  The  chancellor 
dismissed  the  complaint  of  appellant  for  want 
of  equity. 

Marshall  &  Coffman,  for  appellant  3.  W. 
Blackwood,  City  Atty.,  for  appellee. 

RIDDIGK,  J.  (after  stating  the  facts).  The 
question  In  this  case  is  whether  Eighth  street 
of  the  city  of  Uttle  Rock  extends  across  the 
land  claimed  by  appellant  The  appellant. 
Waring,  contends  that  it  does  not,  and 
brought  this  suit  to  enjoin  the  city  from 
Interfering  with  his  possession,  and  from 
keeping  open  a  street  across  said  property. 
On  the  other  hand,  the  city  contends  that 
such  street  does  extend  across  the  land  claim- 
ed by  Waring;  that  it  was  platted  across  such 
land  over  a  quarter  of  a  centuiy  ago,  and 
has  been  used  conthiuously  since  as  one  of 
the  public  streets  of  the  city;  and  that  now 
It  Is  established  by  prescription.  It  is  settled 
law  in  this  state  that  a  street  or  highway  may 
be  estsbllsbed  by  prescription.  "If  the  pub- 
lic, with  the  knowledge  of  the  owner  of  land, 
claim  and  continuously  exercise  the  right  of 


using  the  same  for  a  public  street  or  highway 
for  a  period  equal  to  that  fixed  by  the  statute 
for  the  limitation  of  real  actions,  which  In 
this  state  is  seven  years,  the  highway  thereby 
becomes  established,  unless  it  appears  that 
such  use  was  by  fear,  leave,  or  mistake." 
Howard  v.  State.  47  Ark.  431.  2  S.  W.  331; 
Patton  y.  State,  50  Ark.  53;  6  S.  W.  227; 
Onstott  V.  Murray.  22  Iowa.  458. 

Efghth  street  was  platted  over  the  land  In 
controversy,  as  shown  by  the  plat  of  Jo(hn- 
son's  addition  to  the  city  of  Little  Bock,  In 
the  year  1868;  and  the  proof  tends  to  show 
that  it  was  used  as  a  street  long  before  It 
was  platted  as  such.  The  plat  was  made  by 
the  sheriff  of  the  county,  and  duly  recorded. 
It  is  said  that  the  sheriff  had  no  authority  to 
make  and  record  this  plat,  and  that  his  ac- 
tion in  that  regard  could  not  affect  the  own- 
ers of  land  who  never  assented  to  its  execu- 
tion. There  is  nothing  to  show  whether  or 
not  the  sheriff  had  authority  to  utake  and 
record  this  plat  Such  an  act.  If  unauthor- 
ized, coQld  of  itself  alone  have  no  effect  upon 
the  rights  of  nonassenting  landowners;  but  we 
find  here  tliat  the  landowners  recognized  this 
action  of  the  sheriff,  by  describing  such  lands 
in  all  subsequent  conveyances  executed  by 
them  as  located  in  Johnson's  addition.  This 
shows  conclusively  that  they  knew  of  the  ex- 
istence of  this  record,  and  tends  to  show  that 
they  assented  to  its  execution.  From  1868, 
the  time  when  said  plat  of  Johnson's  addi- 
tion was  made  and  recorded,  the  public  have 
continuously  exercised  the  right  of  using 
Eighth  street  as  shown  mi  said  plat,  over  the 
land  tn  controversy,  as  a  public  street,  and 
it  Is  now  too  late  to  deny  that  right.  There 
is  notlilng  in  the  evidence  to  show  that  such 
use  was  by  leave,  favor,  or  mistake.  On  the 
contrary,  we  think  the  evidence  shows  that 
such  use  was  under  a  claim  of  right,  and  ad- 
verse to  tlie  claim  of  appellant  A  plat  made 
and  recorded  by  the  sheriff  of  the  county 
showed  Eighth  street  as  extended  across  the 
land.  The  city  exercised  the  right  of  control- 
ling the  street  across  the  land,  as  it  did  other 
portions  of  Eighth  street,  by  permitting  a 
street-railway  company  to  lay  its  tracks  and 
operate  its  cars  over  said  street  and  the  land 
in  controversy.  A  telephone  company  was  al- 
lowed to  erect  Its  poles  along  the  street,  and 
over  this  property.  The  street  railway  was 
laid  In  the  year  1882.  and  one  of  the  wit- 
nesses testified  that,  "before  the  street  rail- 
way was  built.  Eighth  street  was  worked  by 
the  city  over  the  property  in  controversy,  as 
much  as  other  streets."  This  action  of  the 
city  in  permitting  a  street-railway  company 
to  lay  its  rails  and  operate  its  cars  along  this 
street  and  over  the  property  in  controversy, 
was  adverse  and  opposed  to  the  claim  of  ap- 
pellant, and  shows  clearly  that  the  city  and 
public  claimed  a  street  over  this  land.  The 
testimony  of  Fletcher,  the  grantor  of  appel- 
lant, that,  a  year  after  the  street  rsilway  had 
beea  built,  he  gave  notice  to  the  company 
that  he  claimed  the  land,  and  that  the  presl- 
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dent  of  the  company  acknowledged  his 
claim  to  the  extent  of  promising  not  to  plead 
the  statute  of  limitations,  can  have  but  little 
effect  upon  the  right  of  the  city  or  public 
to  use  such  street,  for  the  president  was  the 
Agent  of  neither  city  nor  public.  The  action  of 
the  city  In  granting  the  right  to  the  company 
to  lay  its  tracks  along  Eighth  street  on  this 
property  was  known  to  Fletcher,  the  grantor 
of  appellant,  and  was  notice  to  him  of  the 
adverse  claim  and  use  by  the  city  and  pub- 
lic, and  this  was  over  10  years  before  suit 
was  brought  Fletcher  afterwards,  in  1887, 
made  application  to  the  city  council  to  be  al- 
lowed pay  for  the  use  of  this  property  by  the 
city.  But  the  city  ignored  his  claim,  and  the 
public  continued  to  use  the-  street.  This  ap- 
plication of  Fletcher  shows  that  he  knew  that 
the  city  had  taken  possession  of  the  property 
as  a  street  and  the  fact  that  the  city  ig- 
nored the  application  tends  to  show  that  the 
use  of  the  street  was  under  a  claim  of  right 
In  the  year  1887,  Fletcher,  before  selling  to 
Waring  the  land  In  controversy,  sold  and  con- 
veyed him  other  lots  adjoining  and  bounded 
on  the  north  by  this  land,  which  the  city 
now  claims  as  Eighth  street  In  the  deed 
which  Fletcher  then  executed  to  Waring,  he 
described  such  land  as  in  Johnson's  addition, 
and  bounded  on  the  north  by  Eighth  street 
It  is  apparent  from  this  that  both  Fletcher 
and  Waring  then  knew  of  the  plat  of  John- 
son's addition,  and  recognized  the  fact  that 
the  public  were  using  a  street  across  this 
land.  They  located  it  exactly  as  it  is  shown 
on  the  recorded  plat  of  Johnson's  addition, 
and  as  the  city  now  claims  l!hat  it  Is  located. 
This  tends  to  contradict  their  statement  that 
the  public  had  not  been  using  the  land  as  a 
street  If  it  was  not  known  and  used  as  a 
street  why  should  they  call  It  a  street  and 
describe  land  bounded  on  the  north  by  this 
property  as  "bounded  on  the  north  by  Eighth 
street"  This  knowledge  on  their  part  is 
again  shown  by  the  ftict  that  when  Waring 
purchased  the  land  in  controversy  from 
Fletcher,  it  was  conveyed  by  quitclaim  deed, 
and  for  a  consideration  dependent  upon  the  re- 
sult of  this  lawsidt  which  was  then  in  con- 
templation. 

It  is  said  that  there  is  no  proof  of  tlte  ac- 
ceptance of  the  street  by  the  city.  If  this 
was  necessary  to  be  proved,  it  la  shown  by 
the  action  of  the  city  In  controlling  it  and 
by  the  continuous  use  thereof  by  the  public 
for  a  long  i>erIod  of  time.  People  v.  Loeh- 
felm,  102  N.  Y.  1,  5  N.  E.  785;  ElUott  Roads 
&  S.  115,  and  cases  cited.  Section  5209,  Sand. 
&  H.  Dig.,  which  provides  that  no  street  ded- 
icated to  public  use  by  the  proprietor  of 
ground  In  any  city  shall  be  deemed  a  public 
street  unless  the  dedication  shall  be  accepted 
by  an  ordinance,  does  not  apply  to  streets  es- 
tablished by  prescription.  The  object  of  that 
statute  was  to  prevent  the  public  from  being 
burdened  with  the  care  of  unnecessary  streets. 
The  long  and  continuous  use' by  the  public 
of  a  street  or  highway  affords    conclusive 


evidence  of  its  necessity  and  usefulness.  It 
was  probably  for  this  reason  that  the  stat- 
ute was  confined  In  its  operation  to  the  streets 
"dedicated  by  the  proprietor  of  groimd."  Jen- 
nings V.  Inhabitants  of  Tisbury,  5  Gray,  73; 
Com.  V.  Coupe,  128  Mass.  63;  Patton  v.  State, 
60  Ark.  53.  6  S.  W.  227. 

In  their  motion  for  rehearing,  counsel  for 
appellant  contend  that  there  Is  no  evidence 
to  establish  the  width  of  this  street  and  ask, 
why  has  the  court  not  adopted  60  feet  as  the 
width  of  the  street  instead  of  50  feet?  The 
answer  to  that  is  that  the  court  tias  not  de- 
termined, nor  is  it  necessary  to  determine, 
what  is  the  width  of  this  street,  50  or  60 
feet  Appellant  built  a  fence  across  this 
street,  and  it  was  removed  by  the  city,  and 
he  thereupon  brought  a  suit  to  enjoin  the 
dty  from  entering  upon  or  interfering  with 
his  possession  of  the  land.  There  was  no  al- 
legation concerning  the  width  of  the  street 
made  by  either  plaintiff  or  defendant  The 
only  question  at  issue  between  the  parties 
was  whether  Eighth  street  extended  across 
the  land  of  appellant 

We  fully  agree  with  counsel  that  the  doc- 
trine that  roads  may  be  established  by  pre- 
scilption  should  be  cautiously  applied  to  road- 
ways across  wild  land  or  vacant  city  blocks, 
but  the  argument  does  not  apply  to  the  facts 
of  this  case  Judge  Dillon  stated  the  rule  In 
Onstott  V.  Murray,  22  Iowa,  457,  as  follows: 
"A  block  of  land  often  lies  open  in  a  town 
or  city,  and,  for  mere  convenience,  foot  pas- 
sengers or  even  wagons  may  pass  over  it 
diagonally,  making  thereon  a  well-defined 
path  or  road.  Ordinarily,  there  would  be  no 
dedication,  however  long  this  continued.  But 
if  the  same  amount  of  travel  was  at  the  end 
of  a  recorded  street  and  between  that  and 
another  street  long  use  and  long  acquiescence 
would  be  evidence,  and,  if  continued  suffi- 
ciently long,  might  be  conclusive  evidence, 
of  a  dedication."  If  the  contention  of  appel- 
lant Is  correct  Eighth  street  was  never  prop- 
erly laid  out  or  established  over  the  land  in 
routroversy,  but  was  cut  in  two  parts,  bisect- 
ed by  such  land.  There  Is  no  dispute  that  the 
street  came  up  to  the  land  on  both  sides,  and 
that,  if  continued  in  a  straight  line  until  the 
two  ends  met  it  would  pass  over  this  land. 
Without  the  use  of  a  street  across  this  land, 
the  two  parts  of  the  street  would  be  separat- 
ed by  a  space  of  150  feet  and  the  public 
would  be  put  to  much  inconvenience.  The 
roadway  or  street  used  by  the  public  connect- 
ed the  two  ends  of  the  street  and  made  the 
street  continuous.  Under  these  circumstan- 
ces, the  use  of  this  land  by  the  inhabitants 
of  the  city  as  a  part  of  a  public  street  was, 
when  taken  in  connection  with  the  control  ex- 
ercised by  the  city,  well  calculated  to  notify 
the  owner,  who  knew  of  such  use,  that  it 
was  done  under  a  claim  of  right.  As  there 
was  no  gate  nor  anything  to  show  to  the  con- 
trary, he  ought  to  have  known  that  the  pub- 
lic would  reasonably  suppose  that  all  por- 
tions of  such  street  were  owned  by  the  city. 
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aod  would  use  It  as  a  pnMlc  street.  Bat  the' 
same  grounda  tot  such  a  belief  would  not 
exist  in  the  case  of  a  road  passing  across  a 
meant  block.  Public  streets  do  not  usually 
run  diagonally  across  blocks,  and  the  Indica- 
tions in  such  a  case  would  be  that  the. use 
of  the  road  was  permissire,  and  not  adverse 
to  the  rights  of  the  owner  of  the  block.  For 
this  reason,  it  requires  less  proof  to  estab- 
lish a  street  in  a  case  of  this  kind  than  when 
one  undertakes  to  show  that  a  road  has  been 
established  by  prescription  across  vacant  land 
in  the  country,  or  where  the  street  claimed 
runs  diagonally  across  a  block.  Harding  v. 
Jasper,  14  CaL  647;  Onstott  t.  Murray,  22 
Iowa,  457. 

We  are  not  called  on  to  determine  whether 
a  street  can  be  established  by  mere  use  on 
the  part  of  the  public  without  evidence  of  any 
control  or  acceptance  by  the  city,  for  such 
control  is  shown  here.  The  city  exercised  the 
same  control  over  this  land  as  It  did  over 
other  portions  of  Eighth  street.  This  case 
seems  to  be  one  to  which  the  doctrine  of 
prescription  is  peculiarly  applicable.  We  find 
here  an  ancient  recorded  plat  of  Johnson's 
addition,  made  by  the  sherifT  of  the  county, 
showing  the  street  as  it  is  now  located,  and 
afterward  long  and  continuous  use  by  the 
public.  It  is  not  unreasonable  to  believe  that 
the  sheriff  had  authority  to  make  and  record 
this  plat,  but  the  evidence  of  that  authority 
is  lost.  The  doctrine  of  prescription,  which 
rests  on  the  presumption  arising  from  long 
and  continuous  use  by  the  public,  "that  the 
street  was  at  some  anterior  period  laid  out 
and  established  by  competent  authority," 
may,  under  such  circumstances,  justly  be 
invoked  to  supply  the  place  of  this  lost  evi- 
dence, and  to  show  that  the  right  to  the  use 
of  the  street  is  now  established.  Reed  v. 
Northfield,  13  Pick.  88. 

We  have  twice  considered  this  case  and  the 
learned  briefs  furnished  us  by  counsel  tor 
appellant,  but  we  still  feel  convinced  that  the 
diancellor  properly  refused  to  enjoin  the  city 
from  the  use  of  a  street  over  the  land  claimed 
by  appellant.  The  decree  is  affirmed,  and 
motion  to  rehear  denied. 


WILLIAMSON  et  al.  v.  OROSSETT  et  al. 
<Snpreme  Court  of  Arkansas.     May  9,  1896.) 

LiKDUJBD  AHD  TBNAKT— SUKKE^DBK — OFTSB  AKO 
ACOBPTANCB. 

Where,  a  year  before  the  expiration  of 
a  lease  for  a  term  of  years,  the  lessees  wrote 
the  lessor  that,  by  reason  of  business  reverses, 
tiiey  were  unable  to  furnish  hands  and  teams  to 
work  the  leased  premises,  and  advised  him 
that,  as  it  was  early  in  the  season,  he  could 
rent  it  out  to  some  one  else,  and  lose  nothing 
by  reason  of  their  failure,  and  the  lessor  did 
not  reply,  but  soon  afterwards  took  charge  of 
the  place,  and  induced  a  subtenant  to  take  up 
a  rent  note  he  had  executed  to  the  lessees,  and 
execute  a  new  note  direct  to  him  for  the  rent, 
and  gave  no  notice  to  the  lessees  that  he  was 
managing  the  place  on  their  account,  or  that 
he  expected  them  to  make  good  any  deficiency 


io  the  rent,  it  constituted  an  offer  on  the  part 
of  the  lessees  to  surrender  the  premises,  and  an 
acceptance  thereof  by  the  lessor.  Battle,  J., 
dissenting. 

Appeal  from  circuit  court,  Woodruff  coun- 
ty;  Grant  Green,  Jr.,  Judge. 

Action  by  Benjamin  H.  Williamson  and 
others  against  W.  A.  Crossett  and  others, 
partners  as  W.  A.  Crossett  &  Co.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

In  the  year  1888,  the  appellants  BenJ.  H. 
and  Louis  8.  Williamson  leased  a  farm  In 
Mississippi  to  the  appellees,  W.  A.  Crossett 
and  others,  who  were  engaged  in  farming  and 
mercantile  business,  under  the  firm  name  of 
W.  A.  Crossett  &  Co.  The  lease  was  for 
a  term  of  five  years,  commencing  with  the 
year  1889,  and  the  consideration  therefor 
was  an  annual  rental  of  $650,  to  be  paid  by 
appellees  in  November  of  each  year  during 
the  existence  of  the  lease.  W.  S.  Martin, 
one  of  the  appellees,  who  was  a  member  of 
the  firm  of  W.  A.  Crossett  &  Co.  at  the  time 
the  lease  was  executed,  retired  from  the 
firm  in  1890,  and  moved  to  this  state.  The 
rents  for  the  first  four  years  wera  paid,  but 
in  1893  the  firm  of  W.  A.  Crossett  &  Co.  fail- 
ed. Shortly  afterwards,  W.  A.  Crossett,  the 
senior  member  of  the  firm,  sent  the  follow- 
ing letter  to  B.  H.  Williamson:  "Hernando, 
Miss.,  Jan.  29th,  1893.  Mr.  B.  H.  WiUiam- 
son— Dear  Sir:  I  write  to  inform  you  that 
it  wiU  be  impossible  for  us  to  furnish  hands 
and  teams  to  work  your  place,  which  we 
have  a  lease  on  for  this  year.  We  have 
rented  to  Mr.  W.  B.  Counts  that  part  of  the 
lands  on  the  hills  for  four  bales  of  cotton, 
and  to  a  negro,  by  the  name  of  John  Floy, 
some  land  in  the  valley,  for  four  bales  of  cot- 
ton. He  is  a  good  negro,  and  has  nearly 
com  enough  to  feed  three  inules;  and  if  you 
would  go  there  at  once,  and  see  the  parties, 
may  be  you  could  get  them  to  stay.  We  have 
sold  out  our  entire  effects  to  Fnlmer  & 
Thornton,  to  pay  our  indebtedness;  and  it 
would  be  folly  in  you  to  try  to  make  us  keep 
it,  for  it  would  have  to  lay  out,  and  we  could 
not  pay  the  rent  next  fall.  And,  as  it  is 
early,  you  can  rent  it  out  to  some  one  else, 
and  thereby  lose  nothing.  Sony  we  are  in 
this  condition,  but  can't  help  it.  Yours, 
truly,  W.  A.  Crossett  &  Co.,  per  W.  A.  C." 
Williamson  did  not  reply,  to  this  letter,  but, 
soon  after  receiving  it,  he  went  down,  and 
took  charge  of  the  place.  W.  R.  Counts, 
who  had  rented  a  portion  of  the  land  from 
Crossett  &  Co.,  testified:  "Some  time  in 
February  or  March,  Williamson  came  to  me, 
and  told  me  that  Crossett  &  Co.  had  failed, 
and  turned  him  back  the  place."  Counts 
thereupon  requested  Crossett  &  Co.  to  re- 
turn the  note  he  had  executed  to  them,  which 
was  done,  and  he  gave  a  new  note  to  Wil- 
liamson for  the  land  rented.  Williamson 
also  rented  a  portion  of  the  place  to  one 
Clapp,  and  tried  to  rent  out  the  remainder, 
but  failed  to  do  so.    He  afterwards  brought 


Digitized  by 


Google 


28 


36  SOCTHWIC8XEKN  aEPOBTBR. 


(Ark. 


this  atilt  against  Martin  for  the  rent  of  the 
place  for  the  year  1892,  less  the  amounts  re- 
ceived by  him  after  taking  charge  of  the 
place.  Martin  filed  an  answer  to  the  action, 
and  alleged:  "That  early  In  the  year  1893, 
the  defendant  firm  of  W.  A.  Crossett  &  Co. 
agreed  with  the  plaintiffs  that  the  plaintiffs 
might  take  and  use  the  land  during  the  year 
1893,  the  consideration  being  that  the  defend- 
ants should  be  released  from  the  payment  of 
the  rent  for  1893;  •  •  •  that  the  plaln- 
tUTs  under  this  agreement  took  charge  of 
the  land,  and  used  and  controlled  It  tbem- 
selres  during  the  year  1893."  There  were  a 
verdict  and  Judgment  for  the  defendants. 

Fletcher  Roleson,  for  appellants.  N.  W. 
Norton,  for  appellees. 

BIDDICK,  J,  (after  stating  the  facts).  We 
need  not  discuss  the  instructions  given  by 
the  learned  Judge  to  the  Jury  in  this  case. 
In  our  opinion,  he  was  Justified  in  holding, 
as  a  matter  ot  law,  that  the  letter  of  W.  A. 
Crossett  &  Co.  to  Williamson  was  an  offer 
to  surrender  the  place  for  the  year  1893.  The 
appellees,  by  that  letter,  stated  to  Willlam- 
8on,  in  substance,  that  they  were  unable  to 
furnish  hands  and  teams  to  work  the  place 
which  they  had  rented  from  him  for  that 
year,  and  advised  him  that,  as  it  was  early 
in  the  season,  he  could  rent  it  out  to  some 
one  else,  and  lose  nothing.  This  could  mean 
nothing  else  than  an  offer  to  surrender  the 
premises  to  him.  Williamson  did  not  reply 
to  this  letter,  but  soon  afterwards  took 
charge  of  the  place,  and  controlled  it  for  the 
remainder  of  the  year,  without  any  notice 
to  appellees  that  he  was  manag;ing  the  place 
on  their  account,  or  tliat  he  expected  them 
to  make  good  any  deficiency  In  the  rents. 
This  conduct  on  hfs  part  amounted  to  an  ac- 
ceptance of  the  offer  to  surrender,  made  by 
Crossett  &  Co.  The  evidence  conclusively 
shows  that  this  was  the  understanding  of 
the  parties  at  the  time  Williamson  took  pos- 
session. He  himself  says  that,  at  the  time 
he  received  this  letter  from  Crossett  &  Co., 
he  supposed  that  they  were  "totally  in- 
solvent." Upon  arriving  at  the  place,  he 
stated  to  Counts,  a  tenant  who  had  rented 
a  portion  of  the  place,  that  Crossett  &  Co. 
"had  failed,  and  turned  him  back  the  place." 
He  thus  induced  Counts  to  take  up  the  note 
he  had  executed  to  Crossett  &  Co.,  and  to 
execute  a  new  note  direct  to  him  for  the 
rent  of  a  portion  of  the  land.  This  proves 
that  he  was  not  managing  the  place  for  the 
account  of  Crossett  &  Co.,  and  that  he  con- 
sidered that  they  bad  no  further  rights  in 
the  premises.  When  the  tenant  offprs  to 
surrender  his  lease,  and  the  offer  is  accepted 
by  the  landlord,  the  tenant  is  not  liable  for 
rents   accruing  afterwards.      The  facts   of 


this  case  show  that  Williamson  had  no  rlj^t 
of  action  against  Crossett  &  Co.  for  rents  ac- 
cruing after  he  took  possession.  Talbot  v. 
Whipple,  14  Allen,  180;  2  Wood,  LandL  & 
Ten.  (  494. 

We  have  not  overlooked  the  case  of  Meyer 
V.  Smith,  33  Aric  627,  cited  by  counsel  for 
appellants.  It  was  held  in  that  case  that 
when  the  tenant  abandons  the  premises,  re- 
fuses to  pay  rent,  and  repudiates  the  ten- 
ancy, before  the  expiration  of  the  lease,  the 
landlord  may  take  possession,  and  rent  for 
the  benefit  of  whom  it  may  concern,  and 
hold  the  tenant  liable  for  any  portion  of  the 
rent  unpaid  at  the  end  of  the  term.  There 
was  no  offer  to  surrender  made  in  that  case 
by  the  tenant,  and  nothing  to  show  that  the 
landlord  had  accepted  a  surrender  of  the 
lease  by  the  tenant,  as  there  is  in  this  case. 
It  was  said  in  that  case  that  the  tenants 
"refused  to  respond  to  all  letters  concerning 
the  rents,  withdrew  from  the  occupancy,  and 
left  the  house  open  and  unprotected";  that 
"they  never  acknowledged  any  liability  for 
rent  after  a  short  occupation  to  serve  their 
business  purpose,  but  acted  in  such  a  man- 
ner as  to  Indicate  beyond  doubt  their  fixed 
purpose  to  repudiate  the  tenancy."  It  was 
held  that  the  landlord,  by  taking  possession 
under  those  circumstances,  did  not,  as  a  mat- 
ter of  law,  accept  the  surrender  of  the  ten- 
ants' lease.  There  are  cases  in  other  states 
opposed  to  the  rule  announced  In  Meyer  v. 
Smith.  As  supporting  it,  see  State  v.  M'Clay, 
1  Har.  (Del.)  520;  Breuckmann  v.  Twibill,  88 
Pa.  St.  58.  Opposed  to  it,  see  Schuisler  v. 
Ames,  16  Ala.  73;  Bice  v.  Dudley,  65  Ala. 
68;  Hackett  v.  Bichards,  13  N.  Y.  140.  But 
the  facts  here  are  different  There  is  no 
repudiation  of  the  tenancy  here.  On  the 
contrary,  there  is  an  express  acknowledg- 
ment of  the  tenancy  in  the  letter  of  Crossett 
to  Williamson,  and  an  offer  to  surrender.  "I 
write  to  inform  you,"  he  says,  "that  it  will 
be  Impossible  for  us  to  furnish  hands  and 
teams  to  work  your  place  which  we  have  a 
lease  on  for  this  year."  He  admits  the  con- 
tract and  the  liability,  but  states  that,  by 
reason  of  business  reverses,  they  will  be  un- 
able to  comply  with  the  contract,  and,  in 
effect,  offers  to  surrender  the  place  to  appel- 
lants. By  taking  charge  of  the  place  soon 
after  receiving  this  letter,  and  controlUng  It 
for  the  remainder  of  the  year,  without  fur- 
ther notice  to  Crossett  &  Co.,  appellants  ac- 
cepted the  offer  to  surrender.  Their  holding 
was  not  for  Crossett  &  Co.,  but  for  them- 
selves; and  the  rights  and  liabilities  of  Cros- 
sett &  Co.  as  to.  rents  thereafter  accruing 
were  at  an  end.  Hall  v.  Burgess,  5  Bam.  & 
O.  332.  The  Judgment  of  the  circuit  court  is 
therefore  afilrmed. 

BATTLE,  J.,  dissents. 
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HOWLAND  T.  CHICAGO,  R.  I.  &  P.  RT.  CO. 

(Supreme  Coort  of  Missouri,  Dirision  No.  2. 

June  2,  1896.) 

DSBTS — SiTCS— FOKEIOX  JonOMENT — JUBISDICTIOS 

— CoLLATEKiL  Attack— Exemption— Gabnish- 

MBMT— FkOTBCTION  OF  OaKNISHBB. 

1.  Debts  hare  no  sitns,  but  may  be  at- 
tached io  any  state  other  than  that  in  which  the 
debtor  is  a  resident. 

2.  Though  a  justice  of  the  peace  In  Iowa 
refused  to  allow  an  exemption,  to  which  the 
debtor  was  entitled  under  the  laws  of  Iowa,  in 
a  garnishment  action  against  a  resident  of  Mis- 
socri,  commenced  by  publication  of  summons, 
and  in  which  the  debtor  did  not  appear,  the 
jnstice's  judgment  cannot  be  impeached  on  that 
gronnd  in  an  action  brought  in  this  state  by  the 
debtor  against  the  garnishee. 

3.  Ai  exemption  is  a  personal  privilege, 
and  can  only  be  pleaded  and  taken  advantage 
of  by  the  execution  or  attachment  debtor. 

4.  "Where  defendant,  in  an  action  to  recov- 
er a  debt,  answers  that  the  debt  has  been  gar- 
nished In  another  state,  the  proper  practice, 
before  the  debt  has  been  condemned,  is  to  ren- 
der Judgment  against  defendant,  and  award  a 
stay  of  execution  until  the  entry  of  judgment 
in  the  garnishment  action. 

Appeal  from  circuit  court,  Grundy  county; 
P.  S.  Stepp,  Judge. 

Action  by  D.  W.  Howland  against  the  Chi- 
cago, Kock  Island  &  Pacific  Railway  Com- 
pany to  recover  for  services  rendered.  There 
was  a  judgment  for  plaintiff,  and  defendant 
amieals.     Modified. 

W.  E.  Clark,  for  appellant  Job.  S.  Parker, 
for  respondent 

3HKRWOOD,  3.  Action  In  Gmndy  county. 
Mo.,  before  a  justice  of  the  peace,  by  plain- 
tUE  against  defendant  company,  brought  July 
31,  1894,  for  work  and  labor  done  on  the  road 
of  that  company  In  the  county  named,  the  ac- 
count amounting  to  $31.20,  being  for  26  days' 
labor,  at  $1.20  per  day.  On  the  cause  com- 
ing t^  to  the  drcnlt  court  in  September,  Vi&i, 
it  was  submitted  to  the  court  on  the  agreed 
statement  of  facts,  which,  In  substance,  is 
ttie  following,  so  far  as  necessary  to  be  stat- 
ed: During  the  months  of  June  and  July, 
IBM,  plalntltr,  the  head  of  a  family,  and  resi- 
dent of  Grundy  county.  Mo.,  did  work  and 
labor  for  defendant  company,  for  the  time 
and  amount  and  In  the  county  as  heretofore 
stated.  He  did  not,  during  the  time  mention- 
ed, own  property  exceeding  $50  in  value.  As 
much  as  $20  of  Uie  amount  earned  was  earned 
within  30  days  of  the  17tta  of  July,  1894,  and 
the  residue  of  the  amount  sued  for  was  earn- 
ed more  than  30  days  before  the  last-mention- 
ed date.  Defendant  company,  organized  and 
existing  nnder  the  laws  of  Illinois  and  Iowa, 
operates  a  line  of  railroad  extending  from 
(Siicago,  nL,  through  that  state  and  the  states 
of  lo^a  and  Missouri,  and  passing  through 
Lineville,  In  Wayne  county,  Iowa,  and  Tren- 
ton, Onmdy  county.  Mo.,  having  station 
agents  at  each  of  said  towns.  On  the  fore- 
mentioned  17th  of  July,  one  Briegel,  though 
resident  in  Grundy  county,  Mo.,  instead  of 
snlng  plaintiff  In  that  county,  went  up  into 


Iowa,  and  bronght  suit  by  attachment  and 
publication  in  LinevlUe,  Wayne  county, 
against  plaintiff,  as  a  nonresident,  before  a 
Justice  of  the  peace,  on  an  account  for  goods 
sold  plaintiff  In  Grundy  county.  Mo.,  while 
both  plaintiffs  were  residents  of  the  county 
of  Gmndy.  In  such  attachment  suit,  defend- 
ant company  was  garnished  in  LinevlUe, 
Iowa,  as  the  debtor  of  plaintiff,  which  suit 
was  Btill  pending  and  undetermined  at  the 
time  this  action  was  tried.  Under  the  law  of 
Iowa,  nonresldence  is  a  valid  ground  for  at- 
tachment, and  all  tbe  proceedings  had  in  Iowa 
hot  abont  the  attachment  suit  were  in  usual 
form.  Defendant  company  answered  as  gar- 
nishee, admitting  its  Ipdebtedness  to  plaintiff 
In  the  sum  of  $31.20,  and  claiming  that  such 
sum  was  due  plalntiflV  the  attachment  debtor, 
and  that  said  amount  was  due  for  wages,  and 
was  exempt  from  gamlahment  in  its  hands. 
Shortly  after  the  institution  of  the  attach- 
ment suit  already  mentioned,  plaintlffi  in  the 
present  action  made  affidavit  setting  forth 
that  he  was  the  head  of  a  family,  etc^  that 
tbe  sum  in  controversy  was  for  wages,  and 
therefore  exempt  from  attachment  garnish- 
ment, etc.,  and  delivered  such  affidavit  to  de- 
fendant company,  with  its  answer,  who  filed 
the  same  with  the  Justice  before  whom  the 
attachment  was  pending;  but  that  officer  re- 
fused to  allow  tbe  exemption.  No  personal 
service  was  bad  on  plaintiff,  the  attachment 
debtor  in  the  action  in  Iowa,  nor  did  he  enter 
his  personal  appearance.  Each  party  was 
granted  permission  to  \me  in  evidence  the 
statutes  of  Iowa.  On  the  trial,  plaintiff  here- 
in i-ead  in  evidence  the  following  section  from 
those  statutes,  to  wit  (Acts  25th  Gen.  Assent. 
a  102):  "See.  3.  And  whenever  in  any  pro- 
ceedings In  any  court  In  this  state  to  subject 
the  wages  due  any  person  to  garnishment  It 
shall  appear  that  such  person  is  a  non-resi- 
dent of  the  state  of  Iowa,  that  tbe  wages 
earned  by  him  were  earned  outside  of  the 
state  of  Iowa,  the  said  person,  whose  wages 
are  so  sought  to  be  subjected  to  garnishment, 
shall  be  allowed  the  same  exemption  as  is  at 
the  time  allowed  to  him  by  law  of  the  state 
in  which  he  resides." 

At  the  conclusion  of  tbe  evidence,  defendant 
company  asked  these  dedarations  of  law:  "(1) 
Under  the  agreed  statement  of  facts  and  evi- 
dence in  this  case,  the  court  declares  tbe  Uw 
to  be  with  the  defendant  and  the  finding  and 
judgment  must  be  for  the  defendant.  (2) 
There  is  no  evidence  in  this  case  that  defend- 
ant herein  is  colluding  with  the  plaintiff  in  the 
Iowa  suit,  or  that  it  is  willingly  doing  any 
act  or  encouraging  any  act  tending  to  defeat 
plaintiff  herein  in  his  just  rights,"— of  which 
declaration  No.  2  was  given,  but  No.  1  re- 
fused. 

These  preliminaries  of  fact  form  the  basis 
for  the  discussion  of  the  following  points  of 
law: 

1.  In  Manufacturing  Oa  v.  Lang,  127  Mo. 
242,  29  S.  W.  1010,  we  approved  the  ruling  of 
the  Kansas  City  court  of  appeals  In  the  same 
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case,  wherein  it  was  held  that  debts  have  no 
situs,  t)ut  may  be  attached  in  any  state  other 
llian  tliat  in  which  the  debtor  is  resident. 
64  Mo.  App.  147.  This  point  being  settled  In 
this  way  leaves  free  for  examination  the  oth- 
er questions  involved  in  this  record. 

2.  The  Justice  of  the  peace  in  Iowa  had  Ju- 
risdiction over  the  subject-matter  of  the  ac- 
tion, to  wit,  over  that  class  of  cases;  and, 
when  that  Jurisdiction  created  by  the  law 
was  put  in  motion  by  the  filing  of  the  neces- 
sary papers,  publication,  and  the  service  of 
process  on  the  garnishee,  then  Jurisdiction 
over  that  particular  case  and  the  res  there- 
in involved  was  acquired.  The  Justlc(e  of 
the  peace,  then,  liaving  Jurisdiction,— that  is, 
the  power  to  hear  and  determine  all  the  is- 
sues presented  in  the  cause  before  him,— tiad 
the  authority,  privilege,  and  prerogative  of 
rejecting  the  evidence  showing  tliat  the  pres- 
ent plalntltr  was  entitled,  under  the  statute 
of  Iowa,  to  hold  the  debt  garnished  as  wages 
earned  in  Missouri.  And  the  fact  that  a  por- 
tion of  the  debt,  to  wit,  |20  of  it,  was  in 
truth  exempted  under  the  laws  of  Missouri, 
because  of  having  been  earned  within  30 
days  at  the  time  of  suit  brought  in  Iowa, 
did  not  have  the  effect  to  abate  by  one  Jot 
or  tittle  the  Jurisdiction  of  the  Justice  of  tlie 
peace  to  decide  to  the  contrary  of  'what  the 
statute  of  Iowa  required.  His  Jurisdiction 
to  decide  contrary  to  law  was  Just  as  great 
as  to  decide  in  conformity  with  law.  Uis 
power  to  decide  right  necessarily  included 
the  power  to  decide  wrong.  Error  does  not 
diminish  Jurisdiction.  There  is  a  broad  and 
turnpike-like  distinction  between  the  exist- 
ence of  Jurisdiction  and  its  mere  exercise. 
Hunt  V.  Hunt,  72  N.  Y.  217;  Hagerman  v. 
Sutton,  91  Mo.  519,  4  8.  W.  73,  and  cases  cit- 
ed; Works,  Courts  &  Jur.  p.  1819  et  seq.,  § 
8;  Brown,  Jur.  §§  1,  la;  Freem.  Judgm. 
(4th  Bd.)  {{  135, 136.  From  these  premises  it 
follows  that  the  Jurisdiction  of  the  Justice 
of  the  peace  in  Iowa  was  full  and  complete, 
and  consequently  his  Judgment  in  the  cause 
before  him,  even  if  partly  or  totally  errone- 
ous, rests,  speaking  generally,  on  as  secure 
a  basis  as  would  the  Judgment  of  a  circuit 
or  other  court  of  general  Jurisdiction,  and 
cannot,  at  least  in  the  method  attempted,  l>e 
overthrown  by  a  collateral  attack. 

3.  Besides,  it  has  been  ruled  in  the  state 
of  Iowa,  as  well  as  in  this  state,  that  an 
exemption  is  a  personal  privilege,  and  can 
only  be  pleaded  and  taken  advantage  of  by 
the  execution  or  attachment  debtor.  Such 
plea  of  exemption  cannot  be  pleaded  for  him 
by  his  debtor,  the  garnishee.  Moore  v.  Rail- 
road Co.,  43  Iowa,  385;  Osborne  v.  Schutt,  67 
Mo.  712.  To  the  same  effect  is  Gonley  v. 
Chilcote,  25  Ohio  St  320.  This  being  the 
case,  the  Justice  in  Iowa  did  not  err  in  re- 
jecting any  evidence  of  exemptions;  but 
whether  he  erred  or  not  could  not,  as  hereto- 
fore seen,  defeat  his  lawfully  existing  and 
lawfully  acquired  Jurisdiction. 

4.  This  leads  to  the  consideration  of  the 


question  whether  the  circuit  court  erred  ia 
the  refusal  of  defendant  company's  first  dec- 
laration of  law.  There  is  no  doubt  that,  an- 
der  the  provisions  of  section  1  of  article  4 
of  the  constitution  of  the  United  States,  full 
faith  and  credit  must  be  accorded  the  public 
acts,  records,  and  Judicial  proceedings  of  a 
sister  state;  and  had  the  debt  in  tills  in- 
stance been  condemned  by  a  court  ot  compe- 
tent Jurisdiction  in  the  state  of  Iowa  in  a 
proceeding  which  is,  or  is  equivalent  to,  a 
proceeding  in  rem,  there  can  exist  no  doubt 
that  a  Judgment  thus  rendered  could  not  be 
contested  in  this  state  by  a  party  to  the  rec- 
ord in  Iowa,  claiming  the  debt  or  property. 
Moore  V.  Railroad  Co.,  supra.  In  this  ease, 
however,  no  Judgment  has  yet  been  rendered. 
The  attachment  proceeding  in  Iowa  is,  as 
the  agreed  statement  recites,  "still  pending 
and  undetermined";  but,  though  undeter- 
mined, the  proceeding  is  a  Judicial  one  in  a 
Bister  state,  to  which  full  faith  and  credit  are 
due.  The  declaration  of  law  was  therefore 
proi>erly  refused.  But,  while  this  is  so,  yet 
the  subsequent  action  of  the  circuit  court 
does  not  meet  with  our  entire  approval,  and 
for  these  reasons:  "In  England  the  doctrine 
has  long  been  that  where  one  has  been  sum- 
moned as  garnishee,  and  the  defendant  Id 
the  attachment,  before  Judgment  of  condem- 
nation of  the  debt,  sues  the  garnishee  for 
that  debt,  the  latter  may  plead  the  attach- 
ment in  abatement,  but  not  in  bar  until  Judg- 
ment be  recovered  against  him.  The  courts 
in  this  country  have  generally  taken  the 
same  view."  Drake,  Attachm.  (7th  Ed.)  % 
700.  And  the  basis  of  these  rulings,  as  ex- 
pressed by  the  learned  author  Just  quoted, 
is  that  "in  this  proceeding  it  is  an  invariable 
rule  that  the  garnishee  shall  not  be  preju- 
diced or  placed  in  any  worse  situation  than 
he  would  have  been  in  if  he  had  not  been 
subjected  to  garnishment;  that  is,  if  obliged, 
as  garnishee,  to  pay  to  the  plaintiff  the  debt 
he  owed  to  the  defendant,  he  shall  not  be 
compelled  again  to  pay  the  same  debt  to  the 
defendant.  When,  therefore,  he  is  sued  for 
that  debt,  either  before  or  after  be  has  been 
summoned  as  garnishee,  be  must  be  allowed 
to  show  that  he  has  been,  or  is  about  to  be, 
made  liable  to  pay,  or  has  paid,  the  debt, 
under  an  attachment  against  the  defendant, 
in  which  he  has  been  charged  as  garnishee." 
Id.  {  689. 

The  question  now  being  considered  was  de- 
termined at  an  early  day  in  New  York.  A 
citizen  of  Baltimore  was  summoned  as  gar- 
nishee at  that  place.  Afterwards,  on  going  to 
New  York,  the  defendant  in  the  attachment 
sued  him  there  for  the  same  debt,  and  he 
pleaded  the  attachment.  Thereupon  it  was 
agreed  in  the  latter  case  that,  if  the  court 
should  consider  the  plea  good  In  abatement 
or  in  bar,  the  plaintiff  should  be  nonsolt 
Kent,  C.  J.,  after  noticing  the  English  deci- 
sions, said:  "If  we  were  to  disallow  a  plea 
in  abatement  of  the  pending  attachment,  the 
defendant  would  be  left  without  protection. 
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and  be  obliged  to  pay  the  money  twice;  for 
we  may  reasonably  presume  that,  U  the  prior- 
ity of  the  attachment  in  Maryland  be  ascer- 
tained, the  courts  in  that  state  would  not 
suffer  that  proceeding  to  be  defeated  by  the 
subsequent  act  of  the  defendant  going  abroad, 
and  subjecting  himself  to  a  suit  and  recov- 
ery here.  The  present  case  affords  a  fair  op- 
portunity for  the  settlement  and  application 
of  a  general  rule  on  the  subject  *  *  *  If 
the  force  and  effect  of  a  foreign  attachment 
Is,  then,  in  any  case  to  be  admitted  as  a 
Just  defense,  it  would  l>e  difficult  to  find  a 
sufficient  reason  for  overruling  a  plea  in 
atiatement  in  the  present  case."  Bmbree  v. 
Hanna,  5  Jotms.  101.  Expression  has  been 
given  to  the  like  views  in  New  Hampsliire 
CHaseltoa  v.  Monroe,  18  N.  H.  698);  Maine 
(Ladd  V.  JacolM,  61  Me.  347);  Pennsylvania 
(Fitzgerald  v.  Caldwell,  1  Yeates,  274,  and 
other  cases);  South  Carolina  (Mars  v.  In- 
surance Co.,  17  S.  C.  614);  Michigan  (Near 
v.  MitcheU,  23  Mich.  382);  Iowa  (Cllse  v. 
Freelmme,  27  Iowa,  280);  Maryland  (Brown 
y.  Somerville,  8  Md.  444);  by  the  circuit  court 
and  supreme  court  of  the  United  States 
(Cheongwo  v.  Jones,  3  Wash.  C.  O.  359,  Fed. 
Gas.  No.  2,638;  Wallace  v.  McConnell,  13 
Pet  135;  Mattllngly  v.  Boyd,  20  How.  128). 
In  Massachusetts,  though,  it  is  denied  that 
the  pendency  of  an  attachment  is  good  cause 
to  abate  the  writ  "for  non  constat  that 
Judgment  will  ever  be  rendered  in  the  at- 
tachment suit";  yet  the  fiict  of  such  pendency 
was  held  good  ground  for  a  continuance  while 
the  attachment  was  pending.  Winthrop  v. 
Carlton,  8  Mass.  456.  In  Louisiana  a  lU^e  re- 
sult was  worited  out,  by  ordering  a  stay  of 
further  proceedings  until  the  decision  of  the 
attachment.  Carrol  v.  M'Donogb,  10  Mart. 
(La.)  609.  Substantially  the  same  end  is  at- 
tained in  Vermont  by  giving  Judgment  in 
favor  of  the  creditor,  the  attachment  defend- 
ant against  the  garnishee,  with  stay  of  ex- 
ecution until  the  garnishee  is  released  from 
the  garnishment.  Morton  v.  Webb,  7  Yt  123. 
So,  in  Alabama  the  court  will  either  suspend 
all  proceedings  until  the  attachment  suit  is 
determined,  or  render  Judgment  with  a  stay 
of  execution,  etc.  Crawford  v.  Slade,  9  Ala. 
887;  Gaa^gbt  Co.  v.  Merrick,  61  Ala.  534. 
And  an  intimation  was  there  given  that  such 
a  course  would  be  pursued  after  judgment 
notwithstanding  an  omission  or  an  ineffectual 
attempt  to  plead  the  matter  in  abatement. 
So,  in  California  the  doctrine  announced  in 
Alabama  is  fully  concurred  in.  McFadden  v. 
O'Donnell,  18  Cal.  160.  In  Georgia,  while  the 
pendency  of  an  attachment  is  not  pleadable 
in  Inr.  yet  when  pleaded,  it  will  Induce  the 
court  so  to  mold  the  judgment  as  to  stay  ex- 
ecution, 80  as  to  protect  the  garnishee  against 
double  payment.  Shealy  v.  Toole,  56  Ga. 
210.  Upon  consideration,  we  are  of  opinion 
that  the  ends  of  justice  can  be  liest  attained 
by  following  the  course  authorized  by  the 
courts  in  Vermont,  Alabama,  California,  and 
Georgia.   To  allow  the  defendant  in  the  sec- 


mid  suit  to  plead  the  attachment  in  the  first 
In  abatement  would  frequently  lead  to  una- 
voidable embarrassment,  because,  as  suggest- 
ed in  the  Massachusetts  case,  peradventure 
no  judgment  might  ever  be  rendered  in  the 
attachment  suit  and  consequently  the  plain- 
tiff  in  the  second  suit  would  have  bis  suit 
abated,  and  he  be  mulcted  in  costs,  and  then 
have  to  renew  his  suit,  perhaps,  after  great 
delay. 

Guided  by  these  reasons,  we  reverse  the 
judgment  and  remand  the  cause,  with  direc- 
tions to  the  circuit  court  to  enter  Judgment 
for  plaintiff  for  the.  amount  due  him,  to  wit, 
$31.20,  and  grant  a  stay  of  execution,  so  as 
to  protect  the  defendant  garnishee,  as  here- 
inbefore indicated.   All  concur. 


STEFFEN  V.  CITY  OF  ST.   LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  2,  1896.) 

Appellate  Jdrisdiotion — Comtbact  wok  Improvb- 

MBSTs — Liability  op  Citt — City  Otficbb — 

PowEBS—CosTBACT— Performance. 

1.  Under  Const  1876,  art  6,  (  12,  and  the 
sabsequent  amendment  adopted  in  1884,  the 
supreme  court  has  jurisdiction^  b^  direct  ap- 
peal, of  an  action  to  which  a  city  is  a  party. 

2.  St.  Louia  Charter,  art  6,  §  15,  empowers 
the  board  of  improvements  to  contract  for  the 
construction  and  repair  of  streets.  Article  4, 
8  35,  provides  that  the  street  commissioner 
shall  have  under  his  special  charge  the  con- 
struction and  reconstruction  of  streets.  Held, 
that  as  plaintiff's  contract  with  the  city  for  the 
construction  and  repair  of  sidewalks  provided 
that  plaintiff  should  do  the  work  "whenever 
and  wherever  directed  by  the  street  commission- 
er," and  that  the  prices  for  extra  work  should 
be  approved  by  said  street  commissioner,  plain- 
tiff was  entitled  to  recover  from  the  city  for 
work  done  under  direction  of  and  approved  by 
the  street  commissioner,  though  no  special  tax 
bills  were  issued  to  him,  as  required  by  the 
charter,  on  the  ground  that  the  work  was  not 
completed,  he  having  stopped  by  order  of  said 
street  commissioner. 

3.  The  contract  having  bound  plaintiff  to 
oliey  the  instructions  of  the  street  commission- 
er, he  was  not  precluded  from  recovering  for 
the  work  done  before  he  stopped,  though  the 
contract  reserved  the  right  to  the  city  to  stop- 
the  work  "for  want  of  means  or  other  substan- 
tial cause,"  and  the  referee  found  that  there 
was  no  substantial  cause  for  stopi)ing  the  work. 

4.  The  contract  having  provided  that  the 
material  furnished  should  be  of  a  certain  size, 
and  free  from  dust  and  dirt,  plaintiff  is  enti- 
tled to  recover  for  sifting  said  material,  where 
the  referee  found  that  he  did  so  under  order 
of  the  street  commissioner,  and  that  there  was 
no  other  reason  for  doing  so  than  that  the 
said  officer  desired  to  make  an  experiment, 
tliough  it  wns  asserted  by  the  city  that  the  ma- 
terial contained  dust  and  dirt. 

Appeal  from  St.  Louis  circuit  court;  L.  B. 
TalUant,  Judge. 

Action  by  John  J.  Steffen  against  the  city 
of  St  Louis  on  a  contract  for  the  construc- 
tion and  reconstruction  of  certain  sidewalks. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  C.  Marshall,  for  appellant.  Alex.  Young 
and  Chester  H.  Knun,  for  respondent 
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OANTT,  P.  J.  This  is  on  action  against 
the  city  of  St  Louis  on  a  contract  for  the 
constructioD  and  reconBtrnction  of  sidewallcB 
witUn  a  desl^ated  district  Ttte  contract 
was  entered  into  July  22,  1890,  under  Ordi- 
nance No.  15,109,  approved  July  3,  1889,  by 
and  I>etween  plaintiff  SteSen,  on  the  one  tiand, 
and  tbe  city,  on  t!ie  otber,  by  tiie  president 
of  tbe  board  of  public  works,  and  counter- 
signed by  the  comptroller.  By  tbe  contract 
plaintiff  obligated  himself  to  do  the  work  of 
constructing  sidewalks  with  artificial  stone 
flagging,  and  repairing  sidewalks  with  brick, 
within  the  district  bounded  north  by  Frank- 
lin avenue,  south  by  Claik  avenue,  west  by 
Twelfth  street  and  east  by  Third  street  for 
a  term  ending  July  1,  1891.  This  contract 
was  made  in  pursuance  of  a  public  letting 
by  the  board  of  public  Improvements,  and 
required  plaintiff  to  do  said  work  "whenever 
and  wherever  directed  by  the  street  com- 
miBsloner."  The  contract  was  made  in  con- 
formity to  article  6,  S  15,  of  the  scheme  and 
charter  of  St  Louis.  An  itemized  account 
accompanied  the  petition,  showing  the  de- 
tails of  tbe  work  done.  The  answer  was  aa 
follows:  "Now  comes  said  defendant,  and, 
for  answer  to  plaintiff's  petition,  admits  that 
It  entered  Into  an  agreement  set  out  in  plain- 
tiff's petition,  on,  to  wit,  the  22d  day  of  July, 
1890.  Further  answering,  defendant  denies 
each  and  every  other  allegation  In  plaintiff's 
petition  contained.  For  further  answer  and 
defense,  this  defendant  says  that  it  was  pro- 
vided by  the  seventh  section  of  the  general 
stlpnlatlons  of  said  contract  that  this  de- 
fendant should  have  the  right,  on  ten  days' 
notice,  to  suspend  or  atop  the  work  contem- 
plated by  said  contract,  without  cost  to  or 
claim  against  tbe  city  of  St  Louis;  that  pur- 
suant to  said  power,  the  board  of  public  im- 
provements of  the  city  of  St.  Louis,  with 
the  approval  of  the  mayor,  did  order  the 
plaintiff  to  stop  work  under  said  contract, 
but  that  the  said  plaintiff  was  paid  In  full 
for  all  work  and  labor  done  and  materials 
furnished  up  to  tbe  time  of  the  stopping  of 
said  work."  To  this  answer,  respondent  filed 
a  reply  by  way  of  a  general  denial.  The 
cause  was  referred,  and  the  referee,  In  due 
time,  made  bis  report,  and  recommended  a 
Judgment  for  plaintiff  for  $2,362.92,  with  in- 
terest at  6  per  cent  from  tbe  commencement 
of  this  suit  The  defendant  moved  to  set 
aside  tbe  referee's  report,  but  its  exceptions 
were  overruled,  and  judgment  rendered  as 
recommended  by  the  referee.  The  facts  will 
be  best  noted  In  the  further  consideration  of 
the  errors  assigned  by  the  city  counselor. 

1.  Jurisdiction  of  this  court  to  determine 
this  appeal  is  conferr*»d  by  that  provision  of 
the  constitution  which  originally  provided 
for  an  appeal  to  this  court  from  the  St.  Louis 
court  of  appeals  in  cases  where  a  county  or 
other  political  subdivision  of  the  state  is  a 
party  to  an  action.  Article  6,  f  12,  Const 
Mo.,  1875,  and  the  subsequent  amendment 
adopted  in  1884,  whereby  such  appeals  were 


made  reviewable  by  direct  appeal  to  tbis 
conrt  (Const  Amend.  1884,  f  3;  Laws  1883.  p. 
215);  City  of  St  Louis  T.  Robinson,  55  Mo. 
App.  256;  Kansas  City  t.  Neal,  122  Mo.  232, 
26  S.  W.  695;  Northcutt  v.  Eager  (Mo.  Sup.) 
33  S.  W.  1125. 

2.  The  action  is  at  law,  and  the  referee's 
finding  of  facts  has  the  effect  of  a  special 
verdict,  and,  when  there  is  sulMtantlal  evi- 
dence to  support  it,  is  conclusive  as  to  tbe 
facts;  but  his  conclusions  of  law,  if  errone- 
ous, may  be  set  aside,  and  the  law  properly 
applied  to  the  facts  found  by  either  the  trial 
or  appellate  court.  Wiggins  Perry  Co.  ▼. 
Chicago  &  A.  R.  Co.,  73  Mo.  389;  Gamble  v. 
Gibson,  83  Mo.  290;  Lingenfelder  t.  Brew- 
ing Co.,  103  Mo.  578,  15  S.  W.  844. 

We  proceed,  then,  to  examine  the  errors  of. 
law  assigned  by  defendant.  Grouping  the 
Items  according  to  the  pian  employed  by  the 
referee  in  his  report,  the  first  group  for  con- 
sideration Is  composed  of  items  5,  6,  8,  9,  10, 
11,  12,  and  13,  amovmtlng  to  $195.42.  The 
referee  found  tliat  the  separate  bills  present- 
ed by  the  respondent  for  these  Items  were 
all  approved  by  tbe  street  commissioner.  It 
Is  now  insisted  by  the  city  counselor  that  tbe 
referee  erred  In  allowing  these  Items,  because 
the  street  commissioner  had  no  authority  to 
order  this  work  done;  that  parties  dealing 
with  city  officials  act  at  their  peril.  The 
charter  and  the  ordinances  constitute  the 
power  of  attorney  of  the  street  commissioner. 
By  section  15,  art  6,  of  tbe  scheme  and 
charter,  the  board  of  public  improvements, 
through  the  proper  officer  thereof,  is  empow- 
ered to  let  and  enter  taito  contracts  annually 
on  the  1st  day  of  July  of  every  year,  for  the 
grading,  constructing,  reconstructing,  and  re- 
pairing streets,  alleys,  and  gutters,  paving, 
and  such  other  similar  woik  which  may  be 
ordered  by  ordinance,  or  may  become  neces- 
sary to  be  done  during  the  year.  By  sec- 
tion 35,  art  4,  of  the  charter,  "the  street 
commissioner  shall  have  under  his  special 
charge  the  construction,  reconstruction,  re- 
pairing and  cleaning  of  the  puMic  streets,  al- 
leys and  places,  excepting  parks."  It  was 
stipulated  by  the  respondent  In  his  contract 
with  the  cl^  that  he  would  construct  side- 
walks "whenever  and  wherever  directed  by 
the  street  commissioner  within  the  designat- 
ed district  covered  by  the  contract";  and,  by 
subdivision  4  of  the  contract  "extra  work" 
is  provided  for.  with  the  stipulation  that  the 
prices  therefor  shall  be  approved  by  the 
street  commissioner.  The  referee  found  the 
work  was  performed  In  obedience  to  orders 
from  tbe  street  commissioner,  and  each  item 
approved  by  that  officer.  The  argument  of 
the  city  counselor  is  that,  whHe  the  board  of 
public  improvements  is  authorized  by  the 
charter  to  provide  for  repairing  of  sidewalks 
by  public  letting,  these  walks  must  be  paid 
for  by  special  tax  bills  against  the  owners  of 
the  adjoining  property.  Let  this  be  conceded, 
the  power  is  vested  in  the  city  to  require  and 
compel    the    repairing     of    sidewalks.     Her 
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baanl  of  pabllc  ImproTements  Is  tbe  body 
created  to  aecare  the  performance  of  this 
work,  and  make  contracts  therefor.  This 
was  done,  as  admitted  by  tbe  pleadings.  That 
board  made  this  contract,  by  which  this 
plslntlfT  was  bound  to  do  this  repairing  at 
prices  specified,  "whenever  and  wbeiever  re- 
quired by  the  street  commissioner."  It  is 
conceded  the  street  commissioner  directed 
this  work,  and  that.  In  obedience  to  the  con- 
tract and  the  orders  of  the  street  commis- 
sioner, plaintiff,  in  good  faith,  did  this  work, 
and  his  bills  were  approved  by  the  commis- 
sioner. Under  these  circnmstances,  we  can- 
not ace  tbat  there  Is  any  want  of  corporate 
power  to  contract,  or  that  the  street  commis- 
sioner exceeded  his  authority  in  directing 
these  particular  repairs.  He  is  a  charter  of- 
ficer. Bvery  presumption  must  be  Indulged 
that  tbey  were  proper  and  necessary.  He 
has  so  certified.  No  special  tax  blUs  have 
been  issued  to  plaintiff,  because,  after  he  had 
entered  upon  tbe  performance  of  Ills  contract 
and  proceeded  so  far,  he  was,  without  any 
lust  cause,  prohibited  from  completing  the 
whole  sidewalk;  and  it  1b  now  urged  by  the 
dty,  whose  chosen  official  stopped  this  woik, 
that  the  contractor  cannot  recover,  because 
he  obeyed  the  officer  who  had  the  superin- 
tendence of  the  street.  We  hold  this  plea  to 
be  nncoosclonable  under  the  circumstances. 
Plaintiff  seeks  to  recover  only  for  the  work 
done  under  the  orders  of  the  superintendent, 
and  for  the  amounts  allowed  by  that  officer. 
The  dty,  having  by  its  own  act  prevented  the 
Issoing  of  a  special  tax  bill,  must  respond 
npon  its  own  contract 

3.  What  has  already  been  said  applies  with 
equal  force  to  the  group  of  items  numbered 
1,  2,  and  3.  As  to  these,  the  dty  counselor 
says:  "These  are  all  charges  against  the 
dty  for  woik  properly  begun  under  a  proper 
notice,  and  stopped  before  the  completion,  by 
authority  other  than  the  board  of  pabllc  im- 
provements, with  the  approval  of  the  mayor; 
and,  as  already  herein  shown,  tbe  dty  cannot 
be  made  liable  therefor,  whether  the  work 
was  stopped  by  any  other  person,  it  matters 
not  who."  In  this  connection  it  is  well  to 
keep  in  view  that  no  sudi  defense  as  is  here 
made  is  contained  In  the  defendant's  answer. 
In  Its  answer,  the  dty  celled  upon  the  seventh 
section  of  the  contract,  which  gave  it  tbe 
right  to  8t(^  the  work  "for  want  of  means 
or  other  sutistantial  cause."  This  provision 
is  also  to  be  found  in  the  cbarter.  The  ref- 
eree found  there  was  no  substantial  cause 
for  stopping  the  woiic  If  the  argument  of 
the  dty  counselor  is  to  prevail,  the  plaintiff 
occupied  a  peculiar  position.  By  his  contract, 
he  had  agreed  that  all  persons  employed  on 
the  work  under  his  contract  should  obey  the 
Instructions  of  the  street  commissioner;  and 
yet,  when  he  obeyed  this  order,  he  must  for- 
fdt  all  compensation  for  the  work  done  under 
bis  contract  In  good  faith.  We  know  of  no 
principle  of  law  which  would  permit  the  city 
to  tfaus  violate  Its  contracts,  and  escape  11a- 
v.36aw.no.l— 3 


blllty  therefor,-  and  the  exception  to  these 
items  is  overruled. 

i.  Group  3,  composed  of  items  4,  7,  and  IS, 
falls  wlthbA  the  prindple  of  the  group  con- 
sidered in  the  last  preceding  paragraph;  and 
the  exceptions,  for  the  same  reason,  must  be 
overruled. 

5.  It  remains  to  consider  the  fourteenth 
Item  of  the  exhibit  This  item  Is  for  labor 
in  sifting  crushed  granite  used  in  executing 
several  of  the  orders  of  the  street  commis- 
sioner. This  sifting  was  done  on  the  order  of 
the  street  commissioner,  who  had  been  in- 
formed by  one  of  the  Inspectors  of  the  work 
that  the  granite  contained  dust  or  dirt. 
Plaintiff,  however,  did  not  understand  this 
was  the  reason  for  the  sifting.  He  testified 
that  the  city  officials  desired  to  try  an  experi- 
ment and  so  bad  the  granite  sifted,  so  as  to 
exdude  the  finest  part  of  granite.  The  con- 
tract provided  that  the  crushed  granite  should 
consist  of  Irregular  shape  edged  pieces,  so 
broken  that  each  piece  will  pass  through  a 
three-fourths  of  an  inch  ring  in  all  its  diame- 
ters, and  should  be  free  from  dirt  and  dust 
The  contract  gave  the  street  commissioner 
ample  powers  to  decide  all  questions  relative 
to  the  execution  of  the  contract  He  was 
authorized  to  require  the  material  to  be  of 
the  standard  called  for  in  the  contract;  and, 
bad  he  himself  determined  there  was  dust  or 
dirt  in  the  gravel  being  used,  be  could  have 
required  plaintiff  to  clean  it  at  his  own  ex- 
pense; but  this  was  not  done.  The  street 
commissioner  could  not  require  plaintiff  to 
do  this  extra  work  at  his  own  expense  merely 
to  test  what  size  granite  made  the  best  walk, 
nor  can  we  say,  as  a  matter  of  law,  that  it 
was  not  competent  for  the  dty  to  try  the 
experiment  and,  under  the  plenary  powers 
conferred,  that  the  street  commissioner  could 
not  order  it  and  bind  the  dly.  The  referee 
finds  that  the  granite  did  not  contain  dust  or 
dirt;  that  the  plaintiff  did  do  this  screening, 
as  he  understood,  to  enable  the  dty  to  make 
the  test;  and  there  was  no  reason  for  this 
sifting  but  the  order  of  tbe  commissioner. 
We  find  no  error  in  the  finding  of  the  ref- 
eree. Upon  the  whole  case,  we  find  no  er- 
ror In  the  principles  of  law  adopted  by  the 
referee  and  circuit  court  in  ascertaining  the 
liability  of  the  dty;  and,  as  there  was  sub- 
stantial evidence  upon  which  to  base  the 
referee's  finding,  the  Judgment  is  affirmed. 

SHERWOOD  and  BUROBSS,  JJ.,  concur. 


ROBINS  V.  LATHAM,  C3onnty  Treasurer. 

(Supreme  Ooort  of  Missouri,  Division  No.  2. 
June  2,  1896.) 

InJDKOTIOH— DlSBURRIMBRT     OF  TaXSS— PaTMSIIT 

— Taxes— DuRKBS. 

1.  A  petition  by  a  taxpayer  to  enjoin  the 

disbursement  of  a  tax,  on  the  gronnd  that  the 

proceedings  by  which  it  was  levied  and   c«l- 

Mcted  were  invalid,  must  show  the  amount  of 
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the  tax  paid  by  petitioner,  as,  to  entitle  him  to 
an  injunction,  lie  must  show  snbstantial  dam- 
age. 

2.  To  entitle  a  taxpayer  to  recover  taxes 
alleged  to  hare  been  paid  under  dnress,  the 
fact  that  the  taxpayer,  at  the  time  he  paid 
them,  stated  that  he  paid  under  protest,  is  in- 
sufficient. He  must  show  a  payment  to  escape 
either  arrest  or  seizure  of  his  property. 

Appeal  from  circuit  court.  New  Madrid 
county;  H.  C.  Riley,  Judge. 

Action  by  James  M.  Robins  against  H.  O. 
Latham,  county  treasurer  of  New  Madrid 
county.  There  was  a  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Eobt  RuUedge  and  W.  H.  Miller,  for  ap- 
pellant   R.  B.  Oliver,  for  respondent. 

BURGESS,  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  of  New  Madrid 
county  sustaining  a  general  demurrer  to 
plaintifrs  petition.  Omitting  the  caption,  the 
petition  Is  as  follows: 

"The  plalntifl  herein,  first  having  obtained 
leave  «f  court,  filed  this,  his  amended  petition, 
and  for  cause  of  action  says  that  be  sues  for 
himself  and  others  similarly  situated  within 
the  limits  of  the  territory  hereinafter  desig- 
nated. For  their  cause  of  action  these  plain- 
tiffs say  that,  at  the  August  term,  1892,  of 
the  county  court  of  New  Madrid  county,  MIb- 
Bourl,  there  was  presented  to  the  county  court 
as  aforesaid  a  petition,  as  plaintiff  is  Inform- 
ed and  believes,  asking  that  the  township  of 
Lessieur  and  Portage  in  said  coimty  be  form- 
ed Into  a  levee  district,  in  conformity  with 
the  provisions  of  section  0C69  of  the  Revised 
Statutes  of  1889.  That  said  petition  was 
fatally  defective,  and  conferred  on  said  court 
no  jurisdiction  to  act.  In  that  it  waa  not  sign- 
ed by  a  majority  of  the  taxpaylng  citizens  of 
said  township;  in  that  there  was  no  notice 
given  of  the  intention  to  present  said  petition, 
as  by  law  required;  and  in  that  the  territory 
sought  to  be  organized  into  a  levee  district 
was  not  composed  of  overflowed  or  submerged 
real  eatata  That,  upon  the  presentation  of 
said  pretended  petition,  as  aforesaid,  and 
without  notice  to  the  parties  In  interest,  the 
county  court,  while  without  jurisdiction  to 
act  in  that  behalf,  pretended  and  attempted 
to,  by  ita  order  of  record,  organize  said  ter- 
ritory into  a  levee  district  That  said  pre- 
tended order  is  void  and  of  no  effect,  for  the 
reason  that  said  court  had  no  jurisdiction  to 
act  in  the  premisea  That  by  said  pretended 
order  the  county  court  as  aforesaid,  desig- 
nated and  attempted  to  appoint  J.  J.  Williams, 
John  C.  Huffman,  and  J.  F.  Qirvin  a  board 
of  directors  for  said  pretended  levee  district 
That  said  levee  board  so  designated  and  ap- 
pointed were  without. any  authority  in  law 
to  act,  and  all  Its  pretended  acts  were  In  law 
void  and  of  no  effect  That,  notwithstanding 
It  had  no  legal  existence  or  authority  In  that 
behalf  to  act,  the  said  pretended  levee  board, 
so  as  aforesaid  created  and  appointed,  under- 
took to  levy  a  tax  of  two  and  one-half  mills 
on  the  dollar  on  all  of  the  taxable  property 


within  the  territorial  limits  aforesaid,  to  de- 
fray the  expenses  of  a  survey  or  pretended 
survey.  That,  in  pursuance  of  said  illegal 
and  void  action  of  said  pretended  board,  the 
clerk  of  the  county  court  of  New  Madrid 
county,  as  aforesaid,  extended  on  the  tax 
books  of  said  county  the  levy  as  aforesaid 
made.  That  the  collector  of  the  revenue  of 
said  county  collected  the  tax  so  extended, 
and  has  covered  the  fund  so  collected  into  the 
county  treasury.  That  the  defendant  Is  the 
treasurer  of  said  county,  and  as  such  acting 
as  the  treasurer  of  said  pretended  levee  dis- 
trict and  In  that  capacity  is  now  sued.  That 
this  plaJqtlff  and  others  similarly  situated  paid 
said  tax  under  protest  That  plaintiff  Is  a 
resident  taxpayer  of  said  pretended  levee  dis- 
trict, and  is  a  large  landowner  therein.  That 
the  great  bulk  of  his  realty,  and  of  those  In 
whose  behalf  this  suit  is  instituted,  la  not  sub- 
merged or  overflowed  land,  and  cannot  under 
the  law,  be  included  in  a  levee  district  That, 
notwithstanding  this  fact,  all  of  their  saia 
land.  Indiscriminately,  is  included  and  made 
to  bear  a  part  of  the  pretended  tax,  so  as 
aforesaid  levied  and  collected.  That  said  pre- 
tended action  of  the  county  court  and  of  its 
creature,  the  pretended  levee  board.  Is  void, 
and  in  contravention  of  the  provision  of  sec- 
tion 20,  art  2,  of  the  constitution  of  the 
state  of  Missouri,  in  that  It  seeks  to  take  and 
appropriate  private  property  for  private  use 
without  compensation.  Said  pretended  action 
Is  likewise  void  and  of  no  effect  for  the  fur- 
ther reason  that  it  is  In  contravention  of  sec- 
tion 1,  art  10,  of  the  constitution  of  Missouri, 
in  that  it  seeks  to  confer  upon  said  levee 
board  the  power  of  taxation.  That  said  pre- 
tended levee  board,  nor  none  of  them,  ever 
took  and  subscribed  the  oath  of  office,  as  pro- 
vided and  required  by  the  law  under  which 
they  were  pretending  to  act  That  said  board 
has  been  succeeded  by  what  Is  known  as  the 
'Board  of  Directors  of  the  St  Francis  Levee 
District  of  Missouri,'  who  are  now  claiming 
the  right  to  appropriate  and  use  said  money, 
so  as  aforesaid  illegally  and  unlawfully  levied 
and  collected.  That  no  survey  of  said  levee 
was  ever  made.  That  said  levee  directors, 
claiming  the  right  and  In  violation  of  the  law, 
threaten  to  draw  warrants,  and  have  drawn 
warrants,  against  said  fund,  so  Illegally  and 
unlawfully  collected.  That  unless  restrained 
and  enjoined  from  so  doing,  this  defendant 
as  aforesaid  will  honor  and  pay  said  war- 
rants, to  the  great  and  Irreparable  damage  of 
complahiant  That  said  warrants  are  drawn, 
not  to  defray  the  expenses  Incident  to  a  sur- 
vey, as  contemplated  by  law,  but  for  a  foreign 
and  ulterior  purpose,  to  wit  the  pay  of  offi- 
cers of  said  pretended  board.  Plaintiff  says 
that  he  is  without  any  relief  other  than 
through  the  medium  of  a  court  of  equity. 
The  plaintiff  therefore  prays  an  Injunction, 
restraining  the  illegal  action  of  the  treasurer 
In  paying  out  said  funds  on  the  Illegal  war- 
rants so  as  aforesaid  drawn,  and  that  said 
officer  be  restrained  and  enjoined  from  pay- 
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log  out  aald  money,  and  for  all  proper  or- 
Oan." 

Admitting  all  material  allegations  In  tbe 
petition  which  are  well  pleaded  to  be  tme, 
there  are  a  number  of  insuperable  barriers 
in  the  way  to  the  relief  wliich  plaintiff  asks. 
The  suit  seems  to  he  prosecuted  on  the  idea 
that  the  law  under  which  the  taxes  were 
collected  Is  absolutely  null  and  void,  as  well, 
also,  as  everything  that  was  done  thereun- 
der, and  therefore  plaintiff,  and  all  other  per- 
sons who  paid  taxes  which  were  assessed, 
levied,  and  collected  in  pursuance  of  said 
law,  are  entitled  to  injunctive  relief  against 
the  defendant,  who  has  such  moneys  In  his 
hands  in  his  official  capacity,  to  prevent  him 
from  paying  out  the  same  uiran  warrants 
drawn  by  the  board  of  directors  of  said  levee 
district  One  of  plaintiff's  contentions  is  that 
to  pay  out  the  moneys  thus  collected  upon 
warrants  so  drawn  by  the  levee  board  in  pay- 
ment of  the  officers  of  said  board  for  their 
services,  which  said  defendant  is  about  to 
do,  would  be  a  misapplication  or  diversion  of 
the  funds,  and  without  authority  of  law. 
Section  (S683,  Rev.  Bt  1889,  provides  for  the 
payment  per  day  of  each  director  of  the 
board  of  said  levee  district,  and  the  follow- 
ing section  provides  for  the  payment  of  the 
engineer  apiwinted  by  said  board,  while  sec- 
tion 6675  provides  by  whom  and  the  manner 
in  which  all  warrants  shall  be  drawn,  so  that 
there  is  no  force  in  this  contention,  and  plain- 
tiff is  not  entitled  to  relief,  unless  he  is  in 
position  to  contest  the  legality  of  tbe  law 
and  the  proceedings  thereunder  by  which  the 
taxes  were  levied  and  collected. 

In  deciding  the  case,  it  will  not  be  neces- 
sary to  pass  upon  the  validity  of  the  law, 
nor  the  proceeding  thereunder  by  which  the 
taxes  In  question  were  assessed,  levied,  and 
collected,  because,  from  our  standitolnt,  we 
deem  it  wholly  unnecessary,  for  the  very 
obvious  reason  that  plaintiff  is  not  in  posi- 
tion to  raise  any  such  questions.  The  peti- 
tion contains  no  allegation  as  to  the  amount 
of  taxes  paid  by  plaintiff,  and  it  is  not 
enough  that  a  nominal  injury  be  apprehended 
In  order  to  entitle  him  to  this  peculiar  and 
extraordinary  remedy.  It  is  not  controlled 
by  arbitrary  and  technical  rules,  but  the  ap- 
plication for  its  exercise  is  addressed  to  the 
conscience  and  sound  discretion  of  the  court, 
and  must  be  seasonably  made.  In  Bigelow 
V.  Bridge  C!o.,  14  Conn.  565,  it  was  held 
"that,  to  authorize  an  interference  by  in- 
junction, there  must  be,  not  only  a  violation 
of  plaintiff's  rights,  but  such  a  violation  as 
la  or  will  be  attended  with  Rubstantial  and 
serious  damage,  ana  not  merely  a  technical 
or  inconsequential  injury."  Bassett  v.  Salis- 
bury Co.,  47  N.  H.  426.  As  the  petition  fails 
to  show  any  substantial  injury  to  be  appre- 
hended by  plaintiff,  he  is  not  entitled  to  in- 
junctive relief;  nor  is  he  entitled  to  have 
the  taxes  paid  by  him  returned  if  paid  vol- 
nntarlly.  It  is  true  the  petition  avers  that 
plaintiff  paid  said  tax  under  protest,   but 


how  or  In  what  way  does  not  appear.  The 
petition  in  regard  to  this  matter,  as  in  re- 
spect to  many  others,  avers  merely  conclu- 
sions of  law  rather  than  statements  of  fact 
With  respect  to  what  constitutes  duress,  we 
quote  the  following  from  ClaflLn  v.  McDon- 
ough,  33  Mo.  412:  'To  constitute  duress, 
there  must  be  a  seizure  of  the  property  or 
arrest  of  the  person,  or  a  threat  or  attempt 
to  do  one  or  the  other,  or  facts  must  be  stat- 
ed which  tend  to  show  or  which  warrant  me 
conclusion  that  such  an  arrest  or  seizure  could 
be  avoided  only  by  the  payment  of  the  tax  de- 
manded." See,  also)  Smith  v.  Inhabitants  of 
Readiield,  27  Me.  145;  Mayor  v.  Lefferman,  4 
GllL  425;  Mays  v.  CinclnnaU,  1  Ohio  St 
268.  So,  in  Sheldon  v.  School  Dist,  24  Conn. 
88,  it  Is  said:  "It  stands  on  no  higher  ground 
than  it  would  if  the  plaintiff,  when  the  tax 
was  demanded  of  him  by  the  collector,  had 
said  to  him:  'I  know  your  tax  Is  Illegal  and 
void.  I  am  under  no  obligation  to  pay  it, 
but  I  shall  pay  It  under  protest  and  with 
an  Intention  to  sue  for  and  recover  it'  All 
the  authorities  agree  that  money  paid  under 
such'  circumstances  cannot  be  recovered." 
E^m  all  that  appears  from  the  petition, 
plaintiff  was  fully  advised  of  all  the  facts 
with  regard  to  the  assessment  and  levy  of 
the  tax  at  the  time  he  paid  the  same,  and, 
in  the  absence  of  affirmative  allegations 
showing  that  he  paid  it  under  duress,  he  is 
not  entitled  to  have  it  returned  to  him,  al- 
though it  may  have  been  collected  without 
authority  of  law.  Wolfe  v.  Marshal,  52  Mo. 
167.  From  these  considerations,  it  follows 
that  the  Judgment  must  be  affirmed.  It  is 
so  ordered. 

OANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


BZBLIi  V.  PEYTON  et  al. 

(Supreme  Goort  of  Missouri,  Division  No.  2. 
June  2,  1896.) 

DbRD^RbPORMATIOX — HiSTAKS. 

In  the  sale  of  land,  a  mutual  mistake  ot 
the  parties  in  supposing  land,  fenced  and  point- 
ed out  as  the  land  to  be  conveyed,  to  consist 
of  one  lot  and  a  portion  of  another  only,  where- 
as, in  fact  there  was  also  included  therein  a 
portion  of  a  third  lot,  owned  by  the  grantor, 
authorizes  the  grantee  to  have  the  deed,  which 
conveyed  only  the  first  lot  and  a  portion  of  the 
second,  reformed,  so  as  to  include  tbe  portion 
of  the  third  lot  included  within  the  fence. 

Appeal  from  circuit  court  Cass  county;  W. 
W.  Wood,  Judge. 

Action  by  J.  W.  Bzell  against  Horace  E. 
Peyton  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Bumey  &  Bumey  and  Noah  M.  Olvan,  for 
appellants.    W.  L.  Jarrott,  for  respondent 

BUROESS,  J.  This  is  a  suit  in  equity  to 
reform  two  deeds,— one  dated  October  16, 1889, 
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and  executed  by  B.  N.  Peyton  and  wife  to 
John  L.  HarriBon  and  John  Hamilton;  the 
other,  dated  November  27,  1S80,  executed  by 
said  Harrison  and  Hamilton  and  tbelr  wtres 
to  plaintiff,  botb  deeds  conveying  lot  3  and 
the  west  baU  of  lot  2,  in  block  29,  in  Free- 
man, Cass  county,  Mo.  Tbe  petition,  in  ef- 
fect, avers  that  IVA  feet  off  the  east  side 
of  lot  4,  which  lies  Immediately  west  of  lot 
3,  in  said  block,  was  also  sold  and  intended 
to  be  conveyed  by  said  deeds,  but  that,  by 
mutual  mistake  of  the  parties  thereto,  as  well, 
also,  as  the  scrivener  who  drew  them,  they 
were  incorrectly  written,  and  did  not  express 
the  mutual  Intent  of  the  parties.  The  de- 
fendants, with  the  exception  of  the  grantors 
in  the  deed  to  plaiotiS,  and  John  R.  Dolan, 
are  the  hejrs  of  said  E.  N.  Peyton,  now  de- 
ceased. Dolan  was  made  a  party  defendant 
after  tbe  suit  was  commenced.  Exactly  bow, 
or  for  what  purjMse,  is  not  disclosed  by  tbe 
record,  other  than  there  seemed  to  be  an 
Impression  that  he  owns  that  part  of  lot  4  in 
question.  Tbe  answer  Is  a  general  denial. 
From  a  ^dgment  and  decree  correcting  the 
deeds  aa  prayed  for,  defendants  appealed. 

At  the  time  of  the  sale  of  the  property  and 
tbe  execution  of  the  deed  therefor  by  Peyton 
to  Harrison  and  Hamilton,  he  was  the  owner 
of  lots  2,  3,  and  4,  in  the  north  half  of  block 
29.  The  following  plat  will  show  the  location 
of  the  lots,  as  well,  also,  as  the  location  and 
bonndary  of  that  portion  In  controversy. 

The  dotted  line  mnnlng  north  and  south 
through  lot  2  is  the  east  line  of  the  property 
described  in  the  deeds,  and  the  dotted  par- 
allel line  In  lot  4  represents  the  true  western 
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line  of  tbe  land  that  itelntiff  dalms  to  hare 
purchased,  including  the  land  described  In  tlM 
deeds;  so  that  the  real  coatroversy  la  orer 
that  part  of  lot  4  lying  east  of  tbe  dotted 
line  rminlng  north  and  south  through  tbat  lot. 
When  BCarrlson  and  Haooilton  bought  from 
Peyton,  all  of  tbat  part  of  lot  4  east  of  tbe 
dotted  line,  and  lot  3,  and  the  west  half  of 
lot  2,  were  Inclosed  by  a  fence,  and  so  re- 
mained until  after  {^intlfrs  purchase  fronai 
them.  There  was  also  on  the  property  de- 
scribed In  tbe  deed  to  them  a  tbree-roona 
frame  dwelling  house.  At  tbe  same  time 
there  were  on  the  land  in  dispute  a  small 
stable  and  cistern,  which  were  used  in  con- 
nection with  the  bouse,  and  tbe  fence  whicti 
then  stood  on  the  dotted  line  In  lot  4  waa 
pointed  out  to  them  by  Peyton  as  being  the 
western  boundary  line  of  the  land. 

Hamilton  testified  that,  during  his  negotia- 
tions for  the  property,  he  and  Peyton  were 
on  the  west  fence,  and  he  said  to  Peyton: 
"  'Ed.,  I  want  to  know  bow  much  land  there 
is  here,— bow  much  la  It?*  And  be  said.  There 
is  a  lot  and  a  half  of  a  lot.'  And  he  says, 
'It  is  all  inside  of  this  fence,— inclosed  in 
this  fence.  What  yon  see  in  here  embraces 
tbat.'  And  I  took  It  for  granted  that  tbat 
fence  was  around  a  lot  and  a  half  of  ground." 
He  also  testified  as  follows:  "Q.  Did  be  tell 
you  what  lot  and  a  half  it  was?  A.  Yes,  sir; 
just  what  was  described  in  the  deed.  Then 
I  looked  at  the  deed,  and  found  it  correspond- 
ed with  what  he  told  me  about  It  Q.  What 
did  he  tell  yon?  A.  He  told  me  all  of  lot  3 
and  half  of  lot  2,  in  block  29.  Tbat  is  tbe 
way  I  understood  it  I  did  not  know  any- 
thing about  tlie  lines,  bow  they  run,  and  1 
did  not  take  any  time  to  investigate  it,  and 
I  took  it  for  granted  that  tbe  fence  was  on 
the  line,— that  west  fence  was  on  tbe  line, — 
and  I  thought  all  of  the  fences  were  as  near 
on  tbe  line  as  we  get  them  in  Freeman,  and 
,  so  we  got  the  deed,  and  after  that—  Q. 
TeU  the  court  whether  or  not  there  was  any- 
thing said  about  selling  you  any  more  land 
than  lot  3  and  tbe  west  half  of  lot  2.  A. 
No,  sir;  not  at  that  time."  He  furtlier  testi- 
fied tbat,  when  he  and  Harrison  purchased 
tbe  property,  they  were  put  in  possession,  by 
Peyton,  of  all  that  was  inclosed  by  the  fence, 
and  that  they  placed  plaintUf  in  possession  of 
the  same  property  when  they  sold  to  him. 

It  does  not  appear  that  Peyton  knew  where 
the  lines  between  the  lots  were,  but  that  he 
sold  to  Hamilton  and  Harrison  a\\  the  land 
inclosed  by  tbe  fence;  and  that  they  so 
bought,  not  only  seems  clear  from  tbe  evi- 
dence of  Hamilton,  but  is  shown  by  all  the 
evidence  in  the  case.  And  it  makes  no  differ^ 
ence,  so  far  as  their  rights,  and  plaintiff's, 
who  claims  nnder  tbem,  are  concerned,  that 
tbe  deeds  do  not  embrace  the  land  actuaU,v 
sold.  Hamilton  and  Hairison  did  not  buy  the 
land  as  described  in  tbe  deed  to  them,  bat 
bought  the  land  that  was  Inclosed  by  the 
fence,  which  they  r.nd  Peyton  understood  to 
be  correctly  described  by  tbe  deed  from  Um- 
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aelf  and  wife  to  tbem,  when  it  was  not.  It 
was  a  mutual  mistake  between  the  parties 
to  die  deed  from  Peyton  to  Hairison  and 
Hamilton,  in  tbat  ttie  land  in  question  is  not 
a  part  of  lot  8  and  the  west  half  of  lot  2; 
and  the  same  mistake  entered  into  the  sale 
of  the  lot  by  Harrison  and  Hamilton  to  plain- 
tiff. The  grantees  in  both  deeds  bad  the 
right  to  rely  upon  the  statements  and  repre- 
sentations of  their  respective  grantors  with 
respect  of  the  Ixinndaries  of  the  land  pur- 
chased by  th«n.  Even  though  the  deed  or 
deeds  to  Peyton  for  the  land  may  have  t>eea 
on  record,  they  furnished  no  Information  as 
to  the  exact  locatton  of  its  boundaries,  and 
the  pupcIiaBers  were  not  in  fault  in  relying 
upon  his  statements  and  representationB  with 
respect  thereto;  they  having  no  reason  to  be- 
Uere  the  same  to  be  untrue. 

In  Butler  v.  Barnes,  60  Conn.  170,  21  Atl. 
410,  it  was  held  that  a  mutual  mistake  of 
grantor  and  grantee  in  supposing  land  staked 
and  pointed  out  to  the  grantee  by  the  grantor 
belonged  to  tlie  latter,  while  in  fact  it  in- 
cluded a  strip  belonging  to  an  adjoining  own- 
er, whose  land  was  made  a  boundary  by  a  de- 
scription «f  the  premises  in  the  deed,  entitled 
ttte  grantee  to  have  the  deed  reformed.  In 
the  case  in  hand,  the  land  was  InckMed  by  a 
fence,  and  presents  a  much  stronger  case  for 
equitable  relief  than  that  case  did.  It  is  im- 
material whether  the  error  in  the  description 
of  the  land  actually  pointed  out  and  sold  was 
the  result  of  Intuitional  or  onintentioDal  mis- 
Btatemoit,  on  the  part  of  Peyton,  as  eqnity 
will  aHord  rdief,  as  well  in  the  one  case  as 
in  tlie  other.  Smith  v.  Jordon,  13  &Ilnn.  270 
(GU.  246);  Botsford  v.  McLean.  46  Barb.  478; 
Bush  V.  Hicks,  60  X.  Y.  298;  De  Peyster  v. 
Haabionek,  11  N.  Y.  582.  Our  conclusion  is 
tliat  the  evidence  clearly  shows  that  there 
was  a  mutual  mistake  between  Peyton  and 
Harrison  and  Hamilton,  in  that  the  descrip- 
tion of  the  land,  as  contained  In  the  deed  by 
him  to  them,  does  not  embrace  all  the  land 
pointed  out  and  represented  by  htm  as  being 
inclosed  by  the  fence  and  part  of  lot  3  and 
the  west  half  of  lot  2,  and  that  the  same 
mutual  mistake  existed  in  the  sate  and  deed 
from  Harrison  and  Hamilton  to  plaintiff,  and 
that  he  is  entitled  to  the  relief  sought.  The 
judgment  is  affirmed. 

GANTT,  P.  J.,  and  SHBEWOOD,  J.,  oon- 
cor. 


ETTUNOHR  et  aL  t    KAHN  et  al. 

(Snpreme  Court  of  Missonri,  DiviBion  No.  2. 

June  2,  1886.) 

Appsal — Review — Weight  and  Sdpficienct  or 

GVIDSnOB — PRAnDCLEKT  COtTVBTilNCKS 
—  BVIDEKOK. 

1.  Where  a  v»-rdict  la  not  supported  by  sub- 
stantial evidence,  it  is  the  dnt;  of  the  trial 
conrt  to  Bet  it  aside  on  motion,  and  on  its  fail- 
ure to  do  SO  the  scpreme  coart  will  reverse  the 
judgment. 


2.  In  an  action  in  w^icli  the  Issne  was 
whether  a  trust  deed  was  fraudulent  as  to  credr 
iters,  it  appeared  that  the  four  beneficiaries  ia 
the  deed  v,-K-re  the  grantor's  wife,  his  nephew 
and  niece,  ana  a  bank  of  which  he  was  vice 
president.  The  grantor  was  a  witness  for  the 
creditor  attacking  the  deed,  and  the  only  one 
who  testified  with  regard  to  the  debts  owing 
to  the  preferred  creditors;  and  none  of  his  evi- 
dence tended  in  the  slightest  to  show  that  they 
were  not  bona  fide,  other  than  what  suspicion, 
if  any,  might  arise  from  the  fact  of  bis  relation- 
ship to  them;  and  he  explained  how,  wtien, 
and  for  what  the  delrts  were  contracted.  Held, 
that  a  verdict  to  the  eSect  that  the  deed  was 
fraudulent  was  not  supiwrted  by  substantial 
evidence. 

Appeal  from  circuit  court,  Barry  county; 
J.  C.  Lamson,  Judge. 

Action  In  attachment  by  M.  Ettlinger  & 
Co.  against  Isaac  Kahn,  in  which  P.  J.  Lehn- 
hard  interpleaded,  claiming  the  attached 
property  under  a  deed  of  trust  executed  to 
him  by  defendant  From  a  judgment  in  fa- 
vor of  plaintiffs,  the  Inteipleader  appeals. 
Beversed  and  remanded. 

On  the  13th  day  of  November,  189S,  the 
defendant,  Kahn,  who  was  at  that  time,  and 
had  been  for  about  eight  years  prior  there- 
to, the  owner  of  and  operating  a  general 
mercantile  store  in  Monett,  Barry  county. 
Mo.,  b^ng  heavily  Indebted,  and  unable  to 
meet  his  liabilities  as  they  became  due,  exe- 
cuted a  deed  of  trust  to  the  interpleader, 
Lombard,  by  which  lie  conveyed  to  him  said 
stock  ot  merchandise,  of  the  value  of  from 
$6,000  to  $12,000,  two  shares  <^  bank  stock 
which  he  held  in  the  Commercial  Bank  of 
Monett,  of  which  the  interpleader  was  pres- 
ident, of  ihe  valne  of  $100,  and  bnildlng  and 
loan  stock  of  the  proximate  value  of  $150, 
to  secure  his  wife.  Flora  Kahn,  in  the  sum 
of  $4,000;  his  nephew,  Sig.  Solomon,  $9:<U, 
which  be  owed  him  for  services  rendered  as 
clerk  in  the  store;  his  niece,  Sidonia  Solo- 
mon, $2,000;  and  said  bank,  $1,500,— all  of 
which  was  then  past  due.  Defendant  was 
Indebted  to  plaintiffs  in  about  the  sum  of 
$42,700,  about  $1,600  of  which  was  due  on 
the  note  sued  on,  and  the  balance  on  account 
of  goods  purchased,  which  was  not  due  m 
the  time  of  the  execution  of  the  deed  of  trust 
At  the  time  of  the  execution  of  said  deed  de- 
fendant was,  and  had  been  for  some  two 
years  prior  thereto,  vice  president  and  the 
owner  ot  two  shares  of  stock  In  said  banlc 
Immediately  upon  the  execution  of  the  deed 
of  trust,  interpleader,  Lehnhard,  took  posses- 
sion of  the  stock  of  goods,  and  was  in  pos- 
session thereof  when  they  were  seized,  under 
the  writ  of  attachment  sued  out  In  this  case, 
as  the  property  of  the  defendant,  Kahn.  In- 
terpleader retained  possession  of  the  attach- 
ed property  by  giving  bond  for  its  delivery, 
as  provided  by  statute  in  such  circumstances. 
The  grounds  of  the  attachment  were  that 
defendant  had  fraudulently  conveyed  or  as- 
signed his  property  or  effects,  so  as  to  hin- 
der or  delay  his  creditors,  and  that  he  had 
fraudulently  concealed,  removed,  or  disposed 
of  his  property  or  effects,  so  as  to  hinder  or 
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delay  his  creditors.  At  the  return  term  of 
the  writ,  defendant  pleaded  In  abatement  to 
the  attachment,  and  Lehnhard  interpleaded, 
claiming  the  attached  property  under  the 
deed  of  trust.  At  the  close  of  the  evidence 
the  court  was  asked  to  Instruct  the  Jury  to 
find  a  verdict  for  the  Interpleader,  which 
was  refused,  and  exceptions  duly  saved.  Un- 
der the  instructions  given,  the  Jury  returned 
a  verdict  for  plaintiffs,  and  judgment  was 
rendered  in  accordance  therewith,  and  the  In- 
terpleader, having  unsuccessfully  moved  for 
a  new  trial,  has  appealed  the  case  to  this 
coiut. 

Cloud  &  Davles  and  Pepper  &  Steele,  for 
appellant.  L.  Beasley  and  J.  S.  Davis,  for 
respondents. 

BURGESS,  J.  (after  stating  the  facts).  The 
first  insistence  Is  that  the  court  committed 
error  in  refusing  to  instruct  the  jury  to  find 
for  the  interpleader.  This  insistence  is  pred- 
icated on  the  ground  that  there  was  no  evi- 
dence showing  or  tending  to  show  fraud  In 
the  execution  of  the  deed  of  trust  This 
same  question  is  raised  In  the  motion  for  a 
new  trial;  so  that  It  Is  immaterial  from 
which  standpoint  It  be  considered, — whether 
upon  the  refusal  of  the  court  to  instruct  the 
jury  to  find  for  the  Interpleader,  or  upon  its 
refusal  to  set  aside  the  verdict  and  grant 
the  interpleader  a  new  trial.  It  has  been 
uniformly  held  by  this  court  that,  where  the 
evidence  is  conflicting,  we  will  not  weigh  it 
for  the  purpose  of  determining  whether  the 
verdict  is  supported  by  the  weight  of  the  evi- 
dence or  not,  but,  where  a  verdict  is  not  sup- 
ported by  substantial  evident^,  that  It  is  the 
duty  of  the  trial  court  to  set  it  aside  on  mo- 
tion, and,  upon  its  failure  to  so  do,  this  court 
will  in  such  circumstances  reverse  the  judg- 
ment Powell  V.  Railroad  Co.,  76  Mo.  80; 
Avery  v.  Fitegerald,  94  Mo.  207,  7  S.  W.  6; 
Jackson  v.  Hardin,  83  Mo.  175;  IJong  v. 
Moon,  107  Mo.  334,  17  S.  W.  810;  Landls  T; 
Hamilton,  77  Mo.  554. 

We  have  looked  in  vain  through  the  record 
to  find  any  substantial  evidence  of  a  pur- 
pose on  the  part  of  defendant  to  hinder,  de- 
lay, or  defraud  his  creditors  In  the  execution 
of  the  deed  of  trust  to  Lehnhard  for  the  pur- 
pose of  securing  the  creditors  named  In  said 
deed.  Even  if  such  was  the  purpose  and  in- 
tention of  Kahn,  there  is  not  the  slightest 
evidence  that  either  of  the  beneficiaries  par- 
ticipated in  such  scheme  Kahn,  although 
Insolvent,  had  the  right  to  prefer  one  or  more 
of  his  creditors  to  all  others,  provided  jthe 
debts  thus  secured  were  bona  fide,  and  said 
creditors  were  not  parties  to  any  fraudulent 
act  on  the  part  of  Kahn  to  defraud,  hinder, 
or  delay  bis  other  creditors.  His  intention 
seems  not  to  have  been  to  defraud  his  cred- 


itors, bat  to  prefer  certain  of  them,  and  this 
be  had  the  unquestionable  right  to  do.  While 
there  may  arise  a  suspicion  of  fraud  on  the 
part  of  Kahn  in  the  execution  of  the  deed  of 
trust  because  of  the  fact  that  one  of  the 
four  creditors  preferred  thereby  is  his  wife, 
one  his  nephew,  and  another  his  niece,  that 
of  Itself,  does  not  show  fraud;  and  while  it 
may  be  shown  by  facts  and  circumstances,  it 
is  never  presumed,  but  must  be  proven, 
filahn  was  Introduced  as  a  witness  by  plaln- 
tUf,  and  was  the  only  witness  who  testified 
with  regard  to  the  debts  owing  to  the  pre- 
ferred creditors;  and  not  one  word  or  sylla- 
ble can  be  found  In  his  evidence  which  tends 
in  the  slightest  to  show  that  they  are  not 
bona  fide,  other  than  what  suspicion,  if  any, 
may  arise  from  the  fact  that  one  of  them  Is 
his  wife  and  two  others  his  relatives,  and 
this,  even,  is  dispelled  by  his  evidence,  which 
explains  how,  when,  and  for  what  the  debts 
were  contracted.  The  burden  of  proof  was 
upon  plaintiffs  to  show  that  the  deed  of  trust 
was  executed  by  Kahn  for  the  purpose  of 
hindering,  delaying,  or  defrauding  his  cred- 
itors; and,  while  fraud  is  rarely  ever  sus- 
ceptible of  direct  proof,  and  may  be  shown 
by  facts  and  circumstances.  If  sufficient 
there  was  a  total  absence  of  such  proof  in 
this  case. 

T.  S.  Frost  clerk  of  the  circuit  court  of 
Barry  county,  was  Introduced  as  a  witness 
on  the  part  of  plaintiffs,  and,  over  the  objec- 
tion of  the  interpleader,  was  permitted  to 
produce  and  read  to  the  jury  the  numbers, 
title  of  causes,  and  the  amounts  sued  for  by 
different  firms,  claiming  to  be  creditors  of 
Kahn,  upon  which  suits  had  been  brought 
against  him,  and  which  were  then  pending  in 
that  court  Such  evidence  was  held  to  have 
been  improperly  admitted  on  the  trial  of  an 
Interplea  In  a  suit  by  attachment  in  Albert 
V.  Besel,  88  Mo.  150,  in  which  it  is  said: 
"Again,  If  the  plaintiff  desired  to  show  that 
Besel  was  Indebted  to  other  persons,  he 
should  have  done  so  by  competent  evidence. 
The  production,  merely,  of  accounts  sued  up- 
on, and  upon  which  judgment  had  not  been 
recovered,  was  not  sufficient  proof.  It  does 
not  appear  that  the  accounts  were  admitted 
by  the  debtor  to  be  correct"  It  is  true  this 
evidence  was  somewhat  cumulative,  as  de- 
fendant himself  admitted  that  be  was  in- 
debted to  the  same  parties  in  different 
amounts;  and  while,  under  such  circumstan- 
ces, the  judgment  should  not  be  reversed  on 
that  ground  alone,  we  pass  upon  the  ques- 
tion in  order  that  the  error  may  not  be  re- 
peated on  another  trial  of  the  cause.  The 
judgment  is  reversed  and  the  cause  re- 
manded. 

GANTT,  P.  X,  and  SHERWOOD,  J.,  con- 
cur. 
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STATB  T.  GKITZNBR 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  2.  189&) 

Oamino— Option  CJontracts— Pbosbcution— Eti- 

DINGB — BtXTDTS— COHSTBUCTIOS — 
COXSTITUTIOMAUTT. 

1.  E^Tldence  of  teleKrama  to  a  foreign  com- 
mission firm  from  a  grain  dealer,  directing  the 
purchase  of  "five  wheat,"  which  do  not  state 
for  whom  it  is  to  be  bought;  that  the  seTeral 
witnesses  did  not  know,  bnt  "anderstood"  them 
to  mean  5,000  bushels  of  wheat;  that  the  deal- 
er, in  conversation  with  witnesses  regarding 
his  dealings  with  the  firm,  spoke  of  buying  "five 
or  ten  of  wheat'';  and  evidence  of  one  witness 
that  be  "thought"  the  dealer  was  engaged  in 
pnrchasing  both  cash  and  future  grain;  and 
statements  of  the  dealer  regarding  option  sales 
and  purchases  to  and  from  other  parties  than 
the  said  firm, — ^is  insuflScient  to  SQiq>ort  a  con- 
viction of  the  dealer  for  option  purchases  or 
contracts  with  the  said  firm,  under  Rev.  St 
1888,  {  3S31,  making  option  sales  and  purchases 
of  grain,  and  contracts  therefor,  criminal  of- 
fenses, and  section  3932,  providing  that  the  of- 
fense is  complete  whether  the  offer  to  sell  or 
buy  is  accepted  or  not. 

2.  On  a  prosecution  for  offering,  in  viola- 
tion of  Rev.  St.  1889,  IS  3931,  3932,  to  make 
an  option  purchase  of  wheat,  where  the  offer 
was  by  telegram,  the  telegram  is  inadmissible 
without  proof  of  its  receipt  by  the  telegraph 
company  at  its  office  at  the  point  of  delivery. 

3.  Where  an  offer  is  tnegraphed  to  a  for- 
eign state  to  jiurchase  grain  on  option,  the  offer 
to  purchase  is  made  in  the  foreign  state,  and 
therefore  not  an  offense,  within  Rev.  St  1889,  g 
3831,  making  option  sales  and  purchases  of 
grain,  and  contracts  therefor,  criminal  offenses, 
and  section  3932,  providing  that  the  offense  is 
complete  whether  the  offer  to  sell  or  buy  is  ac- 
cepted or  not. 

4.  Rev.  St  1889,  i  3931,  declaring  all  op- 
tion purchases  and  sales,  and  contracts  there- 
for, of  the  shares  of  stocks  or  bonds  of  any 
corporation,  or  petroleum,  provisions,  cotton, 
grain  or  u;ricnltural  products,"  gambling  and 
criminal  offenses,  is  not  a  special  law. 

5.  Nor  does  it  violate  Const,  art.  2,  {  30. 

Sroviding  that  no  person  shall  be  deprived  of 
berty  or  property  without  due  process  of  law. 

Appeal  from  criminal  court,  Saline  county; 
John  K.  Ryland.  Judge. 

F.  A.  Orltzner  was  convicted  of  dealing 
In  options,  and  appeals.    Reversed. 

Davis  &  Duggins,  for  appellant  R.  F. 
Walker,  Atty.  Gen.,  Robt  M.  Reynolds,  John 
G.  Miller,  and  T.  H.  Harvey,  for  the  State. 

SHERWOOD,  J.  The  defendant  appeals 
to  this  court,  having  been  convicted  under 
the  provisions  of  secUons  3931  and  3932,  Rey. 
St  1889,  of  the  crime  of  what  is  colloquially 
called  "dealing  in  options,"  and  was  fined 
In  the  siun  of  $300.  The  appeal  to  this  court, 
as  the  offense  charged  Is  only  a  misdemean- 
or, proceeds  on  tbe  theory  that  those  sections 
are  unconstitutional.  Those  sections  are  as 
follows:  Section  3931,  Rev.  St  1889:  "Op- 
tion Dealing  Prohibited— Punishment  for.  AH 
purchases  and  sales,  or  contracts  and  agree- 
ments for  the  purchase  and  sale,  of  the 
shares  of  stocks  or  bonds  of  any  corporation, 
or  petroleum,  proTlsions,  cotton,  grain  or  ag- 
ricultural products  whatever,  either  on  mar- 
gin or  otherwisfv  without  any  Intention  of 


receiving  and  paying  for  the  property  so 
bought,  or  of  delivering  the  property  so  sold, 
and  all  the  buying  or  selling  or  pretended 
buying  or  selling  of  such  property  on  mar- 
gins or  on  optional  delivery,  when  the  party 
selling  the  same  does  not  Intend  to  have 
the  full  amount  of  tbe  property  on  band  or 
under  his  control  to  deliver  upon  such  sale, 
or  when  tbe  party  buying  any  of  such  prop- 
erty or  oCBering  to  buy  tbe  same  does  not  in- 
tend actually  to  receive  tbe  full  amount  of 
the  same  If  purchased,  are  hereby  declared 
to  be  gambling  and  unlawful,  and  the  same 
are  hereby  prohibited.  Any  company,  co- 
partnership or  corporation,  or  member,  of- 
ficer or  agent  thereof,  or  any  persons  found 
guilty  of  a  violation  of  the  provisions  of  this 
section,  shall  be  lined  in  a  sum  not  less  than 
three  hundred  dollars  nor  more  than  three 
thousand  dollars."  Section  3932:  "What 
Necessary  to  Constitute  Offense.  It  shall  not 
be  necessary.  In  order  to  commit  the  ofCense 
defined  in  the  preceding  section,  that  both 
the  buyer  and  seller  sball  agree  to  do  any  of 
the  acts  above  prohibited,  but  the  said  of- 
fense shall  be  complete  against  any  cor- 
poration, association,  copartnership  or  person 
ttaiis  pretending  or  offering  to  sell,  or  thus 
pretending  or  offering  to  buy,  whether  the 
offer  to  sell  or  buy  is  accepted  or  not;  and 
any  corporation,  association,  copartnership  or 
person,  or  agent  thereof,  who  shall  communi- 
cate, receive,  exhibit  or  display  in  any  man- 
ner any  such  offer  to  buy  or  sell,  or  any 
statements  or  quotations  of  the  prices  of  any 
such  property,  with  a  view  to  any  such  trans- 
actions as  aforesaid,  shall,  for  each  offense, 
be  deemed  and  beld  to  be  an  accessory  there- 
to, and,  upon  conviction  thereof,  shall  be 
fined  the  same  as  the  principal;  and  any 
such  corporation,  association,  copartnership 
or  person  or  agent  permitting  any  such  com- 
munication, reception,  exhibit  or  display, 
shall,  for  every  such  offense,  be  fined  a  sum 
not  less  than  three  hundred  dollars  nor  more 
than  two  thousand  dollars." 

The  indictment  contains  several  counts,  tbe 
substance  and  effect  of  which  will  be  here 
Inserted.  The  first  count  charges  that  F. 
A.  Grttzner,  on  the  lOtb  day  of  July,  1891, 
at  the  county  of  Saline,  in  the  state  of  Mis- 
souri, did  unlawfully  contract  and  agree  with 
J.  A.  Edwards  &  Co.  for  the  sale  of  10,000 
bushels  of  grain,  to  wit,  5,000  bushels  of 
wheat  and  5,000  bushels  of  com,  to  be  de- 
livered by  the  said  f.  A.  Gritzner  to  the  said 
J.  A.  Edwards  &  Co..  at  Chicago,  111.,  on  the 
10th  day  of  December,  1894,  at  and  for  the 
price  and  sum  of  55  cents  per  bushel  for 
said  wheat,  and  40  cents  per  bushel  for  said 
cota;  and  that,  by  said  contract  and  sale, 
the  said  F.  A.  Gritzner  then  and  there  unlaw- 
fully agreed  to  sell  to  said  J.  A.  Edwards  & 
Co.  said  5,000  bushels  of  wheat  and  b&W 
5,000  bushels  of  com,  at  and  for  the  price 
and  sum  of  55  cents  per  bushel  for  said 
wheat,  and  at  and  for  the  price  and  sum  of 
40  cents  per  bushel  for  said  com,  to  be  de- 
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livered  at  Chicago,  HI.,  on  the  10th  day  of 
December,  18&1,  aa  aforesaid,  without  any 
intention  on  the  part  of  the  said  F.  A.  Grltz- 
ner  to  deliyer  said  wheat  and  said  com  at 
said  time  and  place,  or  to  recelye  the  said 
purchase  price  therefor;  and  that  the  sale 
and  purchase  and  delivery  of  actual  wheat 
and  com,  or  of  any  wheat  and  com,  were 
never  contemplated  by  either  the  said  F.  A. 
Gritzner  or  said  J.  A.  Edwards  &  Co.,  but  it 
was  understood  then  and  there  between  them 
that  settlement  should  be  made  on  the  said 
10th  day  of  December,  1894,  by  one  party 
paying  to  the  other  the  difference  between 
the  said  contract  price  of  55  cents  per  bush- 
el for  said  wheat  and  40  cents  per  bushel 
for  said  com,  and  the  market  price  of  said 
wheat  and  said  com  at  the  said  time  and 
place  of  delivery,  according  to  the  fluctua- 
tions and  conditions  of  the  market  at  that 
time;  and  that,  if  the  market  price  of  said 
wheat  and  said  corn  at  that  time  and  place 
should  exceed  55  cents  per  bushel  for  said 
wheat  and  40  cents  per  bushel  for  said  com, 
the  said  F.  A.  Gritzner,  by  said  contract  of 
sale,  unlawfully  agreed  to  pay  to  said  J.  A. 
Edwards  &  Co.  the  excess,  and.  If  the  mar- 
ket price  of  said  wheat  should  be  less  than 
55  cents  per  bushel  and  the  market  price  of 
said  com  should  be  less  than  40  cents  per 
bushel  at  said  time  and  place  of  delivery, 
the  said  J.  A.  Eldwards  &  Co.,  by  said  con- 
tract, unlawfully  agreed  to  pay  to  said  F. 
A.  Gritzner  a  sum  of  money  equal  to  the 
difference  between  the  market  price  of  said 
wheat  and  said  55  cents  per  bushel,  and  a 
sum  equal  to  the  difference  between  the  mar- 
ket price  of  said  corn  and  said- 40  cents  per 
bushel,— against  the  peace  and  dignity  of  the 
state.  The  second  coimt  charges,  in  shorter 
terms,  an  absolute  sale  of  wheat,  etc.,  by 
defendant  to  Edwards  &  Co.,  of  Chicago,  to 
be  delivered  at  the  option  of  defendant  to 
Edwards  &  Co.,  without  intention  on  his  part 
to  have  the  full  amount  of  the  wheat,  eta, 
on  hand,  or  to  deliver  the  same  on,  etc.,  to 
Edwards  &  Co.,  at  Chicago,  III.,  etc.,  and 
that  Edwards  &  Co.  did  not  intend  to  re- 
ceive same  at  time  of  making  the  contract. 
The  third  count  charges  that  defendant  did 
unlawfully  contract  and  agree  with  Edwards 
&  Co.  to  purchase  of  them  10,000  bushels  of 
grain,  etc.,  to  be  delivered  by  Eidwards  & 
Co.  to  defendant  at  Chicago,  111.,  on  the  10th 
of  December,  1804,  without  any  Intention  on 
the  part  of  the  defendant  to  receive  said 
grain  or  to  pay  the  purchase  price  therefor, 
etc.  Then  foUow  allegations  similar  to  those 
in  the  first  count.  The  fourth  count  charges 
defendant  with  having  bought  10,000  bushels 
of  grain,  of  whom  Is  not  stated,  to  be  deliv- 
ered at  the  option  of  Edwards  &  Co.,  at 
Chicago,  111.,  on  the  11th  of  December,  1804; 
and  tliat  defendant  did  not  intend  to  receive, 
etc.,  nor  did  Edwards  &  Co.  intend  to  have 
said  grain  on  hand,  etc. 

The  evidence  disclosed  by  the  record  is.  In 
substance,  the  following:    That  In  July,  1894, 


certain  messages  were  occasionally  wired  by 
defendant,  then  at  Slater,  Saline  county,  Mo., 
to  J.  A.  Edwards  &  Co.  (among  others),  at 
Chicago,  111.,  of  the  following  purport  and  ef- 
fect: "Buy  five  wheat,"  or  "Buy  five  com." 
Whether  the  month  was  mentioned  In  these 
messages  the  witness  (who  was  the  telegraph 
operator)  did  not  know;  and  neither  did  the 
witness  know  what  the  expressions  "fiv« 
wheat"  or  "five  com"  meant  He  would  not 
say  farther  than  this:  "1  suppose  It  means 
Ave  thousand;"  "five  thousand,  as  I  under- 
stand It;  five  thousand  bushels."  This  wit- 
ness also  stated  that  defendant  was  In  the 
grain  business;  he  shinped  some  grain,  and 
was  also  in  the  general  merchandise  business; 
but  did  not  know  of  any  elevator  where  he 
kept  grain  stored.  This  witness  also  stated 
that  Edwards  ft  Co.  was  a  commission  firm 
In  Chicago.  Nor  did  the  telegram  say  for 
whom  the  grain  was  to  be  bought.  The  next 
witness  stated  that  defendant  had  spoken 
about  buying  or  selling  some  wheat  or  com; 
that  defendant  would  say  he  had  bought  "five" 
or  "ten"  of  wheat  or  com;  and  against  the 
objection  of  defendant,  as  with  the  prevloos 
witness,  was  allowed  to  state  what  he  "un- 
derstood" "five"  or  "ten"  of  wheat  or  com  to 
mean,  by  answering:  "My  understanding  of 
that  was  five  or  ten  thousand  bushels  of 
wheat  or  com,  as  the  case  might  be."  "That 
is  my  understanding  of  what  it  means  (among 
dealers);  they  mean  five  or  ten  thousand 
bushels,  so  far  as  I  have  any  knowledge  on 
the  subject"  "I  don't  know  whether  any- 
body else  would  put  a  different  construction 
on  the  subject  or  not"  These  conversationa, 
as  this  witness  stated,  were  had  with  defend- 
ant In  reference  to  Edwards  &  Co.,  of  Chicago. 
The  next  witness  stated,  in  response  to  a 
question  suggesting  the  answer,  that  in  1894 
he  thought  that  defendant  was  engaged  in 
transactions  involving  the  purchase  of  both 
cash  and  future  grain.  This  witness,  against 
defendant's  objection,  was  permitted  to  testify 
about  conversations  regarding  the  purchase 
from  or  selling  grain  to  other  persons  than 
EMwards  &  Co.  In  regard  to  the  amounts 
defendant  spoke  of  buying  or  selling,  witness 
said,  "Five  or  ten  thousand  bushels  would  be 
the  best  of  my  recollection;"  and  that  he  did 
not  remember  that  defendant  told  him  who 
the  parties  were  that  he  bought  from  or  sold 
to.  This  witness  also  states  that  "future 
transactions  is  bought  and  sold  on  margins, 
whatever  amount  of  margin  Is  required  to 
protect  the  deal  to  buy  or  sell" ;  and  that  mar- 
gins meant  "two  or  three  <x  fOnr  or  five  cents 
a  bushel";  asked  what  was  meant  by  the 
words  "five"  or  "ten,"  said  It  depended  upon 
what  scale  the  parties  were  dealing;  it  might 
mean  500,  5,000,  or  5,000,000;  and  that  he 
understood  defendant  to  mean  5,(XK),  and  that 
he  supposed  he  got  that  from  defendant's  con- 
versation. 

It  seems  hardly  necessary  to  say  that  such 
"evidence"  as  the  foregoing,  to  dignify  It  by 
that  title,  is  wholly  Insufficient  on  which  t» 
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base  a  conrictlon.  In  regard  to  letters,  it  bas 
loot  been  settled  law  that  a  letter  proper]; 
addreased,  XMStpald,  and  deposited  In  the  nuUl, 
is  presumed,  prima  facie,  to  reach  its  destina- 
tion, such  destinatlom  being  the  residence  or 
place  of  bosimess  of  the  party  thus  addressed, 
for  this  is  the  oraal  course  and  order  of  busi- 
ness In  that  department  of  the  public  serv- 
ice. 1  GreenL  Sv.  f  40.  And  the  like  rule  has 
been  held  to  ap^,  for  like  reasons,-  In  sim- 
ilar circumstances,  to  telegrams.  Com.  r. 
Jeffries,  7  AUen,  loc.  cit  563;  U.  B.  T.  Bab- 
cock.  3  Dill.  671,  Fed.  Cas.  No.  14,485.  In 
the  latter  case,  however,  the  telegiajuB  were 
properly  addressed  to  Babcock  by  name,  care 
of  the  executive  mansion,  Washington,  D.  C, 
and  were  only  admitted  in  evidence  on  proof 
that  they  were  received  by  the  telegraph  com- 
pany In  Washington,  and  delivered  to  the 
dootkeepen  at  the  executive  mansion,  it  be- 
ing sbown  that  the  defendant  had  an  oflSce 
therein,  as  the  private  secretary  of  the  presi- 
dent, and  that  the  usage  of  the  doorkeepers 
was  to  deliver  such  messages  to  the  persons 
to  whom  they  were  addressed,  or  place  them 
on  their  desks;  these  circumstances  being 
regarded  sufficient  to  dispense  with  direct 
proof  of  tbe  actual  delivery  to  the  defendant  of 
the  telegrams,  or  of  their  actual  receipt  by 
him.  This  bitter  mUng  we  cannot  but  regard 
as  exhibiting  far  mere  of  that  wise  conser- 
vatism which  should  ever  attend  the  adminls- 
tratlon  of  the  criminal  law,  which  refuses  to 
convict  on  prq>onderating  probabilities.  Ogle- 
tree  T.  State.  28  Ala.  093;  3  Greenl.  Ev.  (14th 
F.d.)  t  29;  Am.  Lead.  Cas.  650;  State  v.  New- 
man, 7  Ala.  68.  Ruling  thus,  it  must  be  held, 
in.asmuch  as  there  Is  no  evidence  showing 
receipt  of  the  telegrams  by  the  telegraph  com- 
pany in  Chicago,  nor  other  evidence  of  sim- 
ilar probative  force  to  that  In  Babcock's  Case, 
that,  looking  at  the  matter  from  any  point 
of  view,  an  important  and  essential  link  is 
absent  from  the  chain  of  inculpatory  evidence 
In  this  case.  But,  taking  It  for  granted  that 
the  telegrams  were  admissible,  It  is  not  seen 
bow  this  concession  can  affect  defendant,  be- 
cause, for  aught  that  ai^iears  to  the  con- 
trary, these  telegrams  were  entirely  within 
the  lines  of  legitimate  business  and  lawful 
transactions;  and  this  because  defendant  was 
engaged  in  the  grain  business,  and  it  will  be 
presumed  that  those  telegrams  were  respect- 
ing lawful  business  matters  and  grain  affairs. 
1  areenl.  Elv.  (14th  Bd.)  |  34.  It  has  been  fre- 
quently ruled  in  this  state,  in  a  civil  action, 
that,  where  a  transaction  on  Its  face  Is  as  con- 
sistent with  honesty  as  with  fraud,  the  find- 
ing of  the  court  ought  to  be  In  favor  of  the 
former  view,  and  against  the  latter.  Dallam 
V.  Benshaw,  28  Ho.  533;  Chapman  v.  McIU- 
wrath,  77  Mo.  38;  Webb  v.  Darby,  94  Mo. 
<ai,  7  8.  W.  677;  Page  v.  DUon,  59  Mo.  43; 
Bumbolds  V.  Parr,  51  Mo.  692.  If  this  Is  the 
case  in  mere  civil  actions,  certainly  a  more 
rigorous  rule  should  not  prevail  in  criminal 
prosecutions.  Besdes.  the  language  of  the 
witnesses  Is  that  they  "understood"  so  and  so. 


Such  ''understandings"  are  not  allowed  to 
pass  for  evidence,  even  in  civil  cases.  Phares 
V.  Barber,  61  IlL  271.  See,  also.  State  r. 
MiUer,  44  Mo.  App.  1S9.  And  this  is  so  a  for- 
tiori in  criminal  cases.  Similar  observations 
apply  touching  the  probative  Inefflcacy  of  tes- 
timony as  to  what  the  witnesses  "supposed." 
Suppositions  and  understandings  have  not 
hitherto  been  accounted  a  sufficient  basis  for 
a  verdict  of  goUty.  For  these  reasons,  de- 
fendant's instruction  in  the  nature  of  a  de- 
murrer to  tbe  evidence  was  improperly  re- 
fused. 

Other  consIderatlODs  touching  the  insuffi- 
ciency of  the  evidence  tend  to  the  same  con- 
clusion as  the  one  previously  announced. 
Tbe  instmetlons  are  all  based,  and  correctly 
based,  on  the  theory  that  the  offense  charged 
was  committed  la  Saline  county,  where  the 
indictment  was  found.  This  theory  Is  In 
conformity,  not  only  with  the  statute  now 
being  canvassed,  but  with  tlie  theory  gen- 
erally prevalent.  "As,  under  the  unwritten 
nde,  and  in  the  absence  of  special  circum- 
stances, the  laws  of  a  state  are  for  the 
government  only  of  persons  and  things  with- 
in it,  statutes  in  mere  general  terms  will  be 
construed  as  not  Intended  to  create  offenses, 
or  otherwise  'regulate  tbe  conduct  (tf  per- 
atms,  beyond  its  territorial  limits.  Bven 
where  legi8latl<«  in  one  country  may  prop- 
erly bind  Its  dtizois  in  another,  express 
words  are  required,  or  distinct  implication, 
to  give  it  this  effect"  Blsh.  St  Crimes,  { 
141,  and  cases  cited.  To  the  same  effect, 
see  1  Blsh.  New  Cr.  Law,  H  109, 110;  Cooley, 
Const  Lim.  (6th  Bd.)  148.  It  seems  quite 
apparent  from  the  language  of  the  statute 
that  there  Is  no  intimation  ther^n  contain- 
ed that  it  was  intended  to  operate  ex- 
traterritorially,  even  gianting  such  power  in 
the  legislature  thus  to  make  it  operative. 
Indeed,  it  appears  very  obvious  from  section 
3933  that  the  offense  cognizable  by  it  and 
its  associate  sections  is  one  perpetrated 
alone  and  punishable  alone  within  our  bor- 
ders. Furthermore,  the  offense.  If  one  was 
committed,  was  committed  alone  within  the 
Jurisdiction  of  the  sovereignty  of  the  state 
of  Illinols.  One  state  cannot,  speaking  gen- 
erally, "provide  for  the  punishment  as 
crimes  of  acts  committed  beyond  the  state 
boundary,  because  such  acts,  if  offenses  at 
all.  must  be  offenses  against  the  sovereignty 
within  whose  limits  they  have  been  done." 
Cooley.  Const  Lim.,  supra.  Now,  no  of- 
fense, certainly,  was  committed  until  and 
unless  communication  was  established  be- 
tween the  mind  of  defendant  and  the  brok- 
ers in  Chicago,  to  wit  when  the  telegram 
reached  that  point,  because  until  that  Junc- 
ture no  offer  to  buy  or  to  sell  or  otherwise 
agree  could  have  been  made.  In  a  word, 
the  case  stands  here,  conceding  the  recep- 
tion of  the  telegrams,  as  if  defendant,  in 
Slater,  bad  spoken  to  his  brokers,  in  Chi- 
cago, over  a  long^stance  telephone,  when, 
of  course,  but  one  opinion  could  be  enter* 
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talned  as  to  the  locus  where  the  offer  was 
made,  and  conaegaently  the  crime  commit- 
ted. And  It  has  been  ruled  In  thla  state,  as 
well  as  elsewhere,  that  a  person  cannot  be 
punished  in  this  state  where  the  offense  was 
actually  consummated  in  another  state,  even 
though  some  act  constituting  a  part  of  the 
offense,  or  making  the  offense  possible,  was 
committed  within  this  state.  State  v.  Sbaef- 
fer,  89  Mo.  271,  1  S.  W,  298;  Works,  Jur. 
470,  and  cases  cited.  Moreover,  as  criminal 
and  penal  statutes  are  to  be  strictly  con- 
strued, construed  strlcti,  if  not  strlctisBimi, 
juris;  as  no  one  Is  to  be  made  subject  to 
such  statutes  by  implication  (State  t.  Bry- 
ant, 90  Mo.  loc.  cit  537,  2  S.  W.  836,  and 
cases  cited;  Bish.  St  Grimes,  {{  190,  193,  194, 
227);  as  they  are  nonelastlc,  as  only  such 
transactions  are  covered  by  them  as  are 
within  both  their  spirit  and  letter  (State  v. 
Schuchmann  [Mo.  Sup.]  33  S.  W.  35);  as  the 
statute  in  question  does  not  make  it  punish- 
able for  a  citizen  of  this  state  to  communi- 
cate  with  a  citizen  of  and  in  another  state, 
with  a  view  to  deal  in  options,— it  stands  to 
reason  as  well  as  to  authority  that  no  such 
offense  as  that  just  mentioned  is  by  the 
statute  created;  the  rule  being  that,  where 
a  statute  defining  an  offense  'designates  one 
or  more  classes  of  persons  as  subject  to  its 
pains  and  penalties,  all  others  not  thus  men- 
tioned are  to  be  deemed  excluded  from  the 
prescribed  punishment  Howell  v.  Stewart, 
54  Mo.  400. 

Now,  in  regard  to  the  constitutionality  of 
the  statute  before  us:  We  are  not  of  opin- 
ion that  it  violates  section  53,  art  4,  of  the 
constitution,  which  prohibits  the  passage  of 
a  special  law  in  certain  cases,  therein  enu- 
merated. Tliat  it  is  not  special  is  shown  by 
the  cases  of  State  v.  ToUe,  71  Mo.  650,  and 
State  V.  Herrmann,  75  Mo.  340;  since,  un- 
der the  rule  laid  down  in  those  cases,  it  re- 
lates to  persons  or  things  as  a  class,  not  to 
particular  persons  or  things  of  a  class.  Nor 
can  it  be  regarded  as  a  special  law,  because 
of  attempting  "to  legislate  against  the  trad- 
ing and  dealing  in  certain  articles  of  personal 
property."  A  similar  objection  was  unsuc- 
cessfully urged  against  the  double  damage 
act  in  Hume's  Case,  82  Mo.  221;  the  claim 
being  that  it  was  special,  "because  it  was 
directed  against  railroads  alone,  while  no 
other  common  carriers  were  brought  within 
Its  operation."  Now,  If  this  law  is  not  a 
special  law,  as  pointed  out  in  the  cases  al- 
ready cited,  then,  clearly,  that  other  provi- 
sion of  the  constitution  prohibiting  the  pas- 
sage of  a  special  law  when  a  general  law 
could  be  made  applicable,  and  making  that 
a  judicial  question,  etc.,  can  have  no  place 
in  this  discussion.  The  constitution  was  in- 
tended to  be  a  practical  instrument  one  for 
every  day's  use,  and  not  one  which  would 
hamper  legislation  at  every  turn,  and  re- 
strict it  in  every  enactment  The  statute  at 
bar  embraces  within  Its  scope  all  such  arti- 


cles as  ordinarily  are  employed  in  "dealing' 
in  options,"  and  this  is  sufficient  It  need 
not,  in  order  to  its  constitutional  validity, 
"embrace  all  kinds  of  personal  property," 
whether  such  kinds  of  personal  property 
were  usually  the  subjects  of  option  dealing 
or  not  Had  it  attempted  such  a  compre- 
hensive, world-encircling  task,  it  might  pos- 
sibly have  run  counter  to  another  section  of 
the  constitution  (section  28,  art  4),  requir- 
ing that  a  bill  contain  but  one  subject  to  be 
clearly  expressed  in  its  title.  The  objection 
now  put  forward.  In  the  form  of  the  asser- 
tion that  a  general  law  could  be  made  ap- 
plicable In  this  case,  would,  tf  carried  to  its 
logical  extreme,  invalidate  the  statute  for 
licensing  druggists,  because,  forsooth,  the  act 
does  not  Include  a  provision  for  licensing 
dramshop  keepers,  merchants,  peddlers,  and 
auctioneers.  But  It  is  needless  to  multiply 
examples  by  way  of  Illustration;  our  Re- 
vised Statutes  abound  with  them.  The  ob- 
ject of  the  constitutional  provisions  under 
review  would  seem  to  be— First  To  prevent 
the  passage  of  a  special  law;  that  is,  a  law 
which  does  not  deal  with  what  might  be 
termed  "natural  classes"  of  persons  or 
things,  but  which  splits  a  natural  class  Id 
twain,  and  forms  therefrom  two  or  more 
artificial  or  arbitrary  classes,  thus  makint; 
what  in  Wheeler  v.  Philadelphia,  77  Pa.  St 
338,  is  aptly  termed  "classification  run  mad." 
Of  this  sort  was  the  statute  in  Granneman's 
Case  (Mo.  Sup.)  83  S.  W.  784,  which  to(^ 
from  a  large  class  of  laborers  a  single  kind, 
to  wit,  barbers,  and  forliade  them,  only,  to 
work  on  Sunday.  And,  second,  the  object 
of  the  other  provisions  already  adverted  to 
would  seem  to  be,  if  it  be  given  (what  a 
familiar  rule  Imperatively  demands)  a  rea- 
sonable construction,  to  compel  the  passage 
of  a  general  law  not  where  human  in- 
genuity might  by  some  possibility,  frame  a 
law  covering  a  variety  of  congruous  sub- 
jects, but  where  alone  such  a  law  can  rea- 
sonably, and  without  needless  and  serious 
embarrassment  or  legislative  complications 
arising  from  a  diversity  of  objects,  be  pass- 
ed. If  this  is  not  what  the  constitutional 
provision  means,  then  the  contemporaneous, 
as  well  as  the  continuous,  construction  given 
it  for  the  last  20  years,  is  wrong,  and  a  large 
percentage  of  our  statutes  are  obnoxious  to 
constitutional  objections. 

The  other  point,  that  the  statute  is  Tiola- 
tlve  of  that  provision  of  the  constitution 
which  commands  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law"  (section  30,  art  2),  may 
be  very  briefly  disposed  of  by  saying:  While 
that  section  secures  the  undoubted  lil>erty  to 
contract  in  a  lawful  way,  yet  that  this  does 
not  include  nor  grant  a  license  to  gamble. 

For  the  foregoing  reasons,  and  l>ecause  of 
an  entire  failure  to  establish  the  guilt  of  de- 
fendant the  judgment  is  reversed,  and  he 
discharged.    All  concur. 
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STATU  «  reL  ST.  LOUIS,  K.  &  N.  W.  RY. 

CO.  et  aL  v.  WITHROW,  Circuit  Judge. 

^Supreme  Court  of  Minouri.     March  17,  1886.) 

Special  Jukt — What  Cosstitctbs  — Method  op 
Okawino — Rules  op  Ck)CBT— Prohibitioh. 

1.  A  apecial  jury,  under  the  common  law, 
ia  one  nominated  and  selected  by  the  proper  of- 
ficer, by  the  exercise  of  judgment  and  discre- 
tion, and  not  one  drawn  by  lot  or  chance,  as  in 
case  of  ordinary  juries. 

2.  Act  March  17,  1885  (Rer.  St.  1888,  p. 
2168,  i  28),  authorizing  special  juries,  provided 
that  certain  other  sections  of  the  act,  designated 
by  number,  relating  to  the  summoning  of  com- 
mon juries,  should  be  construed  as  applying  to 
the  summoning  of  special  juries;  but  the  section 
proTiding  that  the  names  of  the  jorors  should 
l>e  drawn  from  the  jury  wheel  was  not  included 
in  those  so  designated.  Held,  that  the  omission 
must  be  construed  as  an  expression  of  the  intent 
of  the  legislature  that  special  juries  should  not 
be  drawn  in  the  same  manner  as  common  juries. 

3.  Rule  37  of  the  St.  Louis  circuit  court, 
proTiding  that,  when  a  special  jury  is  ordered, 
the  jury  commissioner  shall  draw  the  number 
dengnated  from  the  jury  wheel  in  the  same 
manner  aa  juries  for  ordinary  service  are 
drawn,  is  invalid,  in  that  it  contravenes  the 
statute  anthoriiing  special  juries. 

4.  Act  March  1'^  1885  (Rev.  St.  1888,  p. 
2168,  t  28),  provides  that  special  juries  shall 
be  selected  by  the  jury  commissioner  as  he  may 
be  directed  by  the  court.  Held,  that  the  au- 
thority given  by  Const,  art.  6,  S  27,  to  the  cir- 
cuit court  to  make  rules,  does  not  empower  the 
court  to  direct  by  rule  that  special  juries  shall 
be  drawn  from  the  jury  wheel,  such  a  method 
being  clearly  opposed  to  the  spirit  of  the  stat- 
ute authorizing  special  juries. 

5.  An  application  for  a  writ  of  prohibition 
will  lie  to  prevent  the  enforcement  of  a  rule  of 
the  lower  court  which  it  had  no  jurisdiction  to 
adopt. 

Barclay,  J.,  dissenting. 

In  banc.  Application  by  the  St  Louis, 
Keokuk  &  Northwestern  Railway  Company 
and  others  for  a  writ  of  prohibition  against 
James  E.  Withrow,  judge  of  the  circuit  court 
of  the  city  of  St  Louis.    Writ  granted. 

Application  for  prohibition  against  James 
E.  Withjrow,  one  of  the  Judges  of  the  circuit 
eoort  of  the  city  of  St  Louis,  on  the  ground 
ttiat  the  Knapp,  Stout  &  Co.  Company  had 
applied  for  a  special  Jury  in  a  certain  con- 
demnation proceeding  wherein  the  said  St 
Louis,  Keokuk  &  Northwestern  Railway  Com- 
pany was  plaintiff  and  the  Knapp,  Stout  &  Co. 
Company  was  defendant  and  that  the  re- 
qwndent  Judge  liad  denied  such  application, 
except  in  a  manner  as  qualified  by  a  rule  of 
'Conit,  which  is  claimed  to  be  in  violation  of 
the  statute  In  such  cases  made  and  provided. 
Both  parties  to  the  condemnation  proceed- 
ing are  relators  in  the  present  one. 

The  petition  for  the  writ  omitting  caption. 
Is  the  following:  "Now,  at  this  day  come  the 
St  Louis,  Keokuk  &  Northwestern  Railway 
Company,  plaintiff,  and  the  Knapp,  Stont  & 
Co.  Company,  defendant,  who  respectfully 
represent  to  the  supreme  court  of  the  state 
of  Mlsflourl,  and  give  said  court  here  to  un- 
derstand and  be  informed,  that  there  Is  now 
pending  in  the  circuit  court  of  the  city  of  St. 


Louis,  and  In  division  No.  3  thereof,  where- 
of the  Honorable  James  E.  Withrow  Is  the 
presiding  judge  therein,  a  certain  cause  Insti- 
tuted by  the  St  Louis,  Keokuk  &  North- 
western Railway  Company,  plaintiff,  v.  The 
Knapp,  Stont  &  Co.  Company,  defendant  the 
object  and  purpose  of  which  is  to  condemn 
for  railroad  purposes,  for  the  use  of  the 
plaintiff,  a  tract  of  land  claimed  to  be  of 
great  value  by  the  said  defendant  in  the 
city  of  St  Louis  and  state  of  Missouri,  be- 
longing to  the  defendant  the  Knapp,  Stout  & 
Co.  Company.  Your  petitioners  further  rep- 
resent and  show  to  the  court:  That  said 
cause  was  set  for  trial  in  said  division  No.  3 
of  the  said  circuit  court  of  the  city  of  St 
Louis  on  the  14th  day  of  October,  1885,  and 
that  on  the  7th  day  of  October,  1885,  the 
same  being  more  than  three  days  before  the 
day  set  for  the  trial  of  said  cause,  the  de- 
fendant in  said  suit  the  said  Knapp,  Stout 
&  Co.  Company,  In  pursuance  of  section  28  of 
article  21  of  the  Appendix  of  the  Revised 
Statutes  of  1889  and  the  laws  of  this  state, 
made  request  of  said  court  and  of  the  said 
James  E3.  Withrow,  Judge  thereof,  for  a  spe- 
cial Jury.  That  In  pursuance  of  said  request 
the  said  James  E.  Withrow,  Judge,  as  afore- 
said, made  the  following  order:  'The  court, 
having  considered  the  defendant's  applica- 
tion for  a  special  Jury  for  the  trial  of  this 
cause,  doth  grant  the  same,  and  doth  order 
said  defendant  to  deposit  forthwith  $75  with 
the  clerk  of  this  court  and  from  time  to 
time  such  further  sum  as  may  be  required  to 
meet  all  expenses  hereunder.  And  the  court 
doth  direct  the  Jury  commissioner  of  the  city 
of  St  Louis  to  draw  and  furnish  to  the  sher- 
iff of  the  city  of  St  Louis  the  names  of  45 
good  and  lawful  men,  and  said  sheriff  is  or- 
dered to  summon  the  persons  so  named  to  be 
and  appear  in  room  3  of  this  court  on  Mon- 
day, October  14,  1885,  at  10  o'clock  a.  m., 
then  and  there  to  serve  as  special  Jurors  un- 
til discharged  by  the  court'  That  in  pursu- 
ance of  said  order  the  Jury  commissioner  de- 
livered to  the  sheriff  of  the  city  of  St  Louis 
the  names  of  45  persons  to  be  summoned  as 
Jurors,  from  whom  a  Jury  of  12  men  was  to 
be  selected  for  the  trial  of  said  cause.  That 
the  persons  whose  names  were  furnished  as 
aforesaid,  were  duly  summoned  by  the  sher- 
iff aforesaid.  That  when  said  cause  was 
called  for  trial  in  said  court  the  respondent 
herein,  the  said  James  E.  Withrow,  Judge 
thereof,  announced  from  the  bench  that  the 
parties  to  said  cause  would  be  required  to 
select  a  Jury  for  the  trial  thereof  in  accord- 
ance with  the  following  rule,  which  said 
Judge  announced  had  been  adopted  by  all 
the  Judges  of  the  circuit  court  of  the  city  of 
St  Louis  Bitting  in  general  term,  to  wit: 
"Rule  37.  (1)  When  a  special  Jury  Is  ordered, 
the  court  making  the  order  will  designate 
therein  the  number  of  Jurors  to  be  drawn, 
not  less  than  forty  nor  more  than  fifty,  and 
thereupon  the  Jury  commissioner  shall  draw 
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the  number  eo  designated  from  the  Jnry 
wheei  in  the  same  manner  as  jnrora  for  ordi- 
nary service  are  drawn,  and  shall  furnish  a 
list  of  the  names  so  drawn  to  the  sherifT,  to 
l>e  summoned;  and  ahall  also  furnish  four 
other  lists,  two  for  the  court,  one  for  the 
plalntlfC,  and  one  for  the  defendant.  (2)  On 
the  day  of  the  return  of  the  special  renlre, 
after  the  sherlfT,  on  order  of  the  court,  shall 
tiaye  called  the  list,  and  ascertained  who  of 
them  are  present  In  court,  the  lists  for  the 
parties  will  be  given  them  or  their  attorneys, 
showing  those  jurors  who  have  answered  the 
call.  Then,  when  the  trial  is  to  begin,  all  the 
Jurors  of  that  venire  present,  except  such  as 
may  have  been  excused  by  the  court,  will  be 
called  Into  the  box,  to  be  questioned  of  their 
voir  dire,  and  the  court  will  hear  and  deter- 
mine all  cliallengeg  for  cause,  if  any,  and 
purge  the  list  of  the  disqualified.  Then,  from 
the  Ust  so  purged,  the  plaintiff  and  defend- 
ant, or  their  attorneys,  respectively,  will  se- 
lect eighteen  jurors,  to  wit,  nine  each.  This 
selection  will  be  made  as  follows:  The 
plaintiff  will  mark  on  the  list  nine  names, 
then  the  defendant  will  mark  nine  names. 
This  selection  will  be  so  conducted  that  the 
Jurors  selected  will  not  know  by  wh<Hn  they 
are  chosen.  From  this  array  of  eighteen  Ju- 
rors so  selected  each  side  will  strike  off 
three  names,  and  the  remaining  twelve  will 
be  the  jury  to  try  the  cause.  Should  either 
party  decline  to  participate  in  the  selecting 
or  striking  off  the  names  of  Jurors  as  above 
prescribed,  the  sheriff  will  i)erform  that  duty 
for  him;  and,  should  l>oth  sides  decline,  the 
sheriff  will  do  so  for  both.  (3)  If,  after  the 
list  has  Xteen  purged  as  provided  In  para- 
graph 2,  supra,  there  should  remain  less  than 
twenty-seven  names  of  qualified  jurors  from 
which  the  eighteen  are  to  be  selected  as 
above  prescribed,  the  court  will  postpone  the 
trial  to  a  convenient  time  later,  and  order  an 
additional  number  of  jurors,  who  will  be 
drawn,  summoned,  and  selected  in  like  man- 
ner as  alMve  provided,  so  as  to  bring  the 
number  of  qualified  jurors  from  whom  the 
array  of  eighteen  are  to  be  selected  up  to  at 
least  twenty-seven.'  Thereupon  the  rdators 
herein,  the  said  St  Louis,  Keokuk  &  North- 
western Railway  Company,  plaintiff,  and  the 
said  Knapp,  Stout  &  Co.  Company,  defend- 
ant, filed  their  respective  motions  to  vacate 
and  annul  the  order  so  made  as  aforesaid  by 
the  said  James  E.  Withrow,  Judge,  requiring 
the  jury  commissioner  to  furnish  the  names 
of  45  persons  to  the  sheriff  of  said  court  as 
Jurors  in  said  cause,  which  said  motions 
were,  by  said  court,  overruled.  Thereupon 
the  said  St.  Louis,  Keokuk  &  Northwestern 
Railway  Company,  plaintiff,  as  aforesaid, 
and  the  Knapp,  Stoat  &  Go.  Company,  de- 
fendant, as  aforesaid,  filed  their  several  and 
respective  motions  to  quash  the  said  panel 
of  Jurors,  for  the  reason  that  the  same  had 
not  been  selected  in  pursuance  of  any  stat- 
ute or  valid  rule  of  court,  authorizing  such 


selection,  which  said  several  motions  were, 
by  the  said  James  E.  TVithrow,  Judge,  as- 
aforesaid,  overruled  and  disallowed.  And 
thereupon  the  said  James  £L  Withrow,  Judge, 
announced  from  the  bench  that  your  relators 
would,  in  accordance  with  the  rule  hereinbe- 
fore set  out,  each  lie  required  to  select  nine 
persons  from  the  list  of  names  so  returned 
by  the  sheriff  as  aforesaid,  for  the  purpose 
of  making  a  panel  of  18  from  which  to  make 
their  peremptory  cliallenges  of  three  each. 
And  thereupon  the  relators,  the  said  St. 
Louis,  Keokuk  &  Northwestern  Railway 
Company  and  the  said  Knapp,  Stout  &  Co. 
Company,  declined  to  proceed  further  in  the 
selection  of  a  jury  for  the  trial  of  said  cause 
in  which  they  are  respectively  plaintiff  and 
defendant,  in  accordance  with  the  require- 
ments of  the  said  Judge,  respondent  herein, 
and  the  said  rule  so  adopted  as  aforesaid  by 
the  circuit  court  sitting  In  general  term.  Cor 
the  reason  that  the  same  were  without  au- 
thority of  law,  and  in  violation  of  the  consti- 
tution and  statutes  of  this  state.  Your  peti- 
tioners further  show  to  tliis  court  that  said 
cause  is  still  pending  in  the  circuit  court, 
and  has  been  passed  until  Monday,  the  2l8t 
day  of  this  month,  and  at  which  time  said 
Jurors,  illegally  selected  as  aforesaid,  have 
been  ordered  to  return  for  further  proceed- 
ings therein;  and  said  respondent,  James  K. 
Withrow,  Judge,  as  aforesaid,  has  announced 
his  determination  to  enforce  said  rules,  and 
require  the  relators  herein  to  select  a  Jury 
In  the  said  cause  in  conformity  thereto. 
Sour  petitioners  herewith  exhibit  to  this- 
court  an  exemplification  under  the  seal  ot 
the  said  circuit  court,  and  under  the  hand 
of  the  clerk  thereof,  of  the  record  and  pro- 
ceedings bad  In  the  circuit  court  in  said 
cause,  as  to  the  matters  stated  in  this  peti- 
tion. Your  petitioners  further  state  that  the- 
action  of  the  said  respondent,  and  the  action 
proposed  to  bo  taken  by  him  in  the  selection 
of  a  jury  for  the  trial  of  the  cause  to  which 
the  relators  herein  are  parties,  are  in  excess 
of  the  Jurisdiction  and  authority  of  the  said 
circuit  court  Your  petitioners  would  fur- 
ther state  that  said  cause  is  one  of  great 
moment,  both  to  plaintiff  and  defendant, 
and  involves,  according  to  the  contention  of 
defendant,  property  of  great  value  and  dam- 
ages In  a  very  large  gum;  that  the  witnesses 
in  said  cause  are  numerous,  and  many  of 
them  reside  at  a  considerable  distance  from 
the  city  of  St.  Louis,  and  can  only  be  made 
properly  available  to  the  respective  parties 
for  whom  they  are  witnesses  by  toeing  per- 
sonally presented  in  court;  that  the  trial  of 
said  cause,  though  conducted  with'  the  ut- 
most expedition,  will,  in  all  probability,  oc- 
cupy a  period  of  from  ten  days  to  two  weeks; 
that  it  is  therefore  of  vast  importance,  and 
in  the  interest  of  a  speedy  determination'  ot 
this  pending  litigation,  that  the  same  shall 
be  legally  and  properly  eondncted,  and  that 
the  proposed  action  of  the  resiMndent,  James 
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V.  Wlthto\r,  which  is  in  excess  of  his  jntls- 
^ction  and  authority  as  judge,  as  aforesaid, 
win,  if  carried  into  effect.  Invalidate  and  ren- 
der osdess  the  trial  of  said  cause,  and  un- 
doubtedly cause  loss  and  hardsliip  to  your 
petitioners.  Whereupon  your  petitioners, 
Imploring  the  aid  of  this  honorable  court, 
pmy  to  be  relieved,  and  tliat  they  way  have 
the  state's  writ  of  prohibition  directed  to  the 
said  James  B.  Wlthiow,  judge  ot  the  said  St 
lAUis  circuit  court,  to  prohibit  him  from  en- 
Csrclng  the  rule  hereinbefore  set  out,  as  be- 
ing without  authority  of  law,  and  the  at- 
tempted exercise  of  legislative  power  by  the 
said  court,  and  a  repeal  of  the  statutes  of 
this  state  In  relation  to  the  selection  of  Ju- 
ries, and  a  substitution  of  a  rule  of  court  In 
lieu  of  said  statutes.  J.  H.  DrabeUe  and  B. 
&  Robert,  for  the  PlalntlfC,  tbe  St  L.,  K.  & 
N.  W.  B.  R.  Co.  Warwick  Hough,  RoweU  & 
Ferriss,  for  the  Knapp,  Stout  &  Oo.  Com- 
pany." 

Respondent  in  his  return  to  tlie  rule  to 
show  cause  why  the  writ  should  not  go,  ad- 
mits the  facts  set  forth  In  the  petition,  and 
for  further  return  says:  "That  the  rule  was 
unanimously  adopted  by  tbe  Judges  of  said 
court  in  general  term,  by  authority  of  sec- 
tion 27,  art  6,  of  the  constitution  of  Mis- 
souri, authorizing  them  to  make  rules,  and 
of  section  29  of  article  21  of  the  Appendix 
to  the  Revised  Statutes  of  1S8Q,  directing 
that  siteclal  juries  shall  be  selected  by  tbe 
jury  commissioner  in  the  manner  directed  by 
the  court,  which  provision  of  the  statute  Is 
found  on  page  2168,  Rev.  St  1888.  That  it 
was  formulated  and  adopted  by  said  judges 
as  tbe  result  of  their  long  experience  In  the 
practical  operation  of  the  special  jury  law 
applicable  to  the  Eighth  judicial  circuit 
Ttiat  the  same  is  a  valid  exercise  of  judicial 
power  under  the  constitution  and  laws  of 
tltia  state,  and  is  binding  upon  him,  and  he 
deems  it  to  be  his  duty  to  enforce  tbe  same, 
nuiess  iHioliibited  therefrom  by  this  honor- 
able court.  James  E.  Wlthrow,  Judge  of  the 
Circuit  Court  for  the  8th  Judicial  Circuit" 

Hough  &  Hough  and  Rowell  &  Ferris,  for 
relator. 

SHERWOOD,  J.  Oifter  stating  the  facts). 
The  foregoing  pleadings,  supplemented  by 
statutes  to  be  presently  quoted,  tender  the 
issue  and  form  the  basis  on  which  this  cause 
is  to  be  determined.  Section  29,  referred  to 
and  relied  on  by  respondent  in  this  return 
as  justifying  and  validating  rule  37,  is  the 
f<rfiowlng:  "In  every  city  in  the  state  of  Mls- 
sonri  liaving  over  one  hundred  thousand  in- 
liabltants,  all  courts  of  record  In  which  ju- 
ries are  required  shall  have  power,  upon 
the  aM>llcatioa  of  either  party,  to  order  a 
special  jury  for  the  trial  of  any  cause,  if 
tbe  application  be  made  at  least  three  days 
before  the  trial,  and  when  ordered,  the  jury 
commissioner,  as  he  may  be  directed  by  the 


court,  shall  select  and  furaisb  to  the  jHopex 
officer  of  said  courts  the  names  of  the  per- 
sons to  be  summoned  for  such  special  jury, 
and  said  officer  shall  summon  them  accord- 
ing to  the  order  of  the  court,  and  make  out 
and  deliver  to  each  party,  or  his  attorney,  s 
panel  of  the  jury  so  summoned;  but  tbe 
costs  of  such  special  jury  shall  be  paid  by  the 
party  so  applying,  irrespective  of  the  re- 
sult unless  the  judge  presiding  at  the  trial 
shall,  at  the  close  thereof,  or  within  two 
days  thereafter,  certify  tliat  the  costs  of  the 
special  jury  shall  be  taxed  as  other  costs 
against  tbe  losing  party.  The  provisions  con- 
tained in  sections  17,  18,  19,  20,  21,  23,  24 
and  25  of  this  act,  in  relation  to  the  sum- 
moning and  service  of  CMumon  jurors  and 
to  the  duties  and  liabilities  of  persons  in  said 
sections  respectively  mentioned,  and  to  the 
penalties  in  ssid  sections  respectively  iH-ovld- 
ed  for  in  respect  to  common  juries,  shall,  la 
like  manner,  be  construed  to  apply  also  to 
the  sm^moning  and  service  of  special  juries, 
as  by  this  sectioa  provided  for."  Bev.  St 
1888,  p.  21tS8.  As  seen  by  the  statement 
therein,  the  act  which  section  28  formed  was 
passed  March  17,  1885^  and  is  now  to  be 
found  In  2  Rev.  St  1888,  p.  2169,  as  well 
as  Ml  pages  74,  75,  Laws  1885.  The  sections 
referred  to  therein  are  sections  to  be  found 
in  the  Laws  <^  1879  (pages  28-37),  approved 
April  11,  1879,  and  contains  sections  1-29,  in- 
clusive; and  the  act  of  1885  was  amendatory 
of  the  act  of  1879,  and  refers  to  some  other 
sections  of  that  act,  which  is  to  be  foimd 
in  2  Rev.  St  1889,  pp.  2160-2170,  inclusive, 
substantially  as  enacted  in  1879,  with  the 
exception  of  section  28  aforesaid.  The  act 
of  1879,  until  am^tded  by  the  act  of  1885 
aforesaid,  related  solely  to  coouuon  juries, 
providing,  as  it  does,  for  a  canvass  of  the 
dty,  and  the  ascertaining  by  personal  in- 
quiry, etc.,  every  person  qualified  In  the  city 
for  jury  duty,  save  those  which  are  other- 
wise excluded  or  excused  by  the  act  A 
clause  In  section  8  of  the  act  designates  who 
shall  be  enrolled:  "And  every  male  cltlaen 
of  this  state,  resident  in  such  city,  sober  and 
intelligent,  of  good  reputation,  over  twenty- 
one  years  of  age,  and  not  exempt  from  jury 
duty  by  the  general  laws  of  this  state,  or 
otherwise  disqualified  or  excused  as  provided 
In  this  act,  shall  be  deemed  to  be  qualified 
for  and  subject  to  the  performance  of  jury 
duty  under  the  provisions  thereof  Section 
16  of  tbe  act  makes  provision  for  drawing  the 
names  of  those  who  have  been  enrolled  from 
the  wheel,— a  method,  as  will  readily  be  seen 
by  reference  to  that  section,  whl(^  wholly 
precludes  any  possibility  of  arrangement  rar 
selection  of  the  names  of  those  to  be  thus 
drawn.  This  section,  at  the  time  of  the  en- 
actment of  the  act  ot  April  11,  1878,  was 
only  intended  for  the  drawing  of  common 
juries.  No  part  of  the  act  as  It  then  stood 
having  any  reference  or  making  any  men- 
tion of  special  juries.     With  matters  In  this 
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poBtvre,  the  act  of  March  17,  1886,  was  pass- 
ed. It  Is  specially  noteworthy  of  section  29 
of  that  act,  heretofore  quoted,  that  It  makes 
a  distinction  In  terms  between  a  special  jnry 
and  common  Jurors,  and  while  It  retains  cer- 
tain specified  sections  used  for  the  purpose 
of  the  "summoning  and  service  of  common 
Jurors,"  yet  It  wholly  and  very  significantly 
omits  to  mention  or  allude  to  section  16, 
supra,  which  Is  the  one  alone  which  describes 
and  prescribes  the  method  to  be  employed  by 
the  commissioner  when  he  draws  the  names 
of  common  Jurors  from  the  wheel.  This 
omission,  after  such  specific  mention  and 
enumeration  of  eight  other  sections  of  the 
same  act,  invites  and  Justifies  the  application 
of  the  maxim  "Bxpresslo  unlus,"  etc.,  or, 
"affirmative  specification  excludes  Implica- 
tion." Dwar.  St.  605;  Magulre  v.  Associa- 
tion, 62  Mo.  344;  State  v.  Laughlin,  73  Mo. 
443;  Ex  parte  Snyder,  64  Mo.  58;  State  v. 
Woodson,  128  Mo.  loc.  dt.  514,  31  S.  W.  105. 
At  the  same  session  of  the  legislature  at 
which  the  act  of  April  11, 1879,  was  passed— 
it  being  revising  session— another  act  was 
passed,  which  was  a  general  law  giving  all 
parties  the  right  to  a  special  Jury  upon  cer- 
tain conditions  being  compiled  with,  which 
act  still  remains  in  force,  and  is  the  follow- 
ing: "Either  party  to  a  cause  pending  In  the 
circuit  court,  or  court  of  common  pleas  or 
criminal  court  of  any  county  or  city,  and 
triable  by  a  Jury,  shall  be  entitled,  as  of 
course,  to  an  order  for  a  special  venire  on 
motion  made  therefor,  three  days  before  that 
on  which  the  case  Is  set  for  trial;  but  the 
cost  of  such  special  Jury  shall  be  paid  by  the 
party  so  applying,  Irrespective  of  the  result, 
unless  the  Judge  presiding  at  the  trial  shall, 
at  the  close  thereof,  or  within  two  days 
thereafter,  certify  that  the  case  was  one  for 
the  trial  of  which  a  special  Jury  should  have 
been  ordered,  in  which  case  the  costs  of  the 
special  Jury  shall  be  taxed  as  other  costs 
against  the  losing  party.  This  section  shall 
apply  to  cities  having  over  one  hundred  thou- 
sand inhabitants,  as  fully  as  to  all  other 
parts  of  the  state."  1  Rev.  St.  1879,  §  2802. 
This  section  Just  quoted  is  the  same  in  the 
revision  of  1889  (section  6089),  except  that 
the  number  of  inhabitants  is  raised  to  300,- 
000.  There  can  be  no  question  that  this  sec- 
tion applies  to  the  city  of  St  Louis,  because 
we  take  Judicial  notice  of  the  fact  that  that 
is  the  pnly  city  in  this  state  having  such 
population.  State  ▼.  Herrmann,  75  Mo.  340, 
and  cases  cited;  State  v.  Wofford,  121  Mo. 
61,  25  S.  W.  851.  It  follows  from  the  fore- 
going that  section  2802,  Rev.  St  1879,  now 
section  6089,  Rev.  St  1889,  must  be  construed 
In  connection  with  section  29,  p.  2169,  Rev. 
St  1889,  and  as  forming  part  and  parcel  of 
the  same  law,  and  as  being  in  pari  materia 
(Suth.  St  Const  SS  284,  288),  saying  nothing 
about  section  6089  making  direct  reference 
to  citiea  of  the  class  of  St.  Louis. 
In  our  earlier  statutes— Rev.  St  1835,  1845, 


1855,  and  Oen.  St  18C5-^t  appears  to  have- 
been  optional  with  the  trial  court  whether" 
an  order  for  a  special  Jury  should  go,  but 
under  statutory  provisions  existing  from  th6 
revision  of  1879  the  party  applying  for  sncb- 
Jury,  upon  complying  with  the  statutory  con- 
ditions, is  entitled  thereto  as  a  matter  of 
right.  And  so  it  has'  been  ruled  by  this 
court  when  passing  on  section  2802,  that  ^ 
timely  application  be  made  under  its  provi- 
sions for  a  special  Jury,  the  trial  court  has- 
no  discretion  to  refxise  such  request  State- 
V.  Leabo,  89  Mo.  247,  1  S.  W.  288.  Sucl> 
was  the  adjudged  state  of  the  law  when  the- 
revision  of  1889  occurred,  which  incorporat- 
ed therein  all  of  the  provisions  of  the  act 
of  April  11,  1879,  touching  common  Juries, 
together  with  the  amendment  made  by  the- 
act  of  March  17,  1885,  relating  to  special  Ju- 
ries, as  well  as  section  2802,  Rev.  St  1879^ 
now  section  6069,  which  also  relates  to  spe- 
cial Juries  over  the  whole  state  as  well  a» 
to  Juries  of  that  sort  of  cities  of  the  popula- 
tion of  St  Louis.  And  the  legislature  hav- 
ing received  the  statutes  of  this  state  lit 
1889,  and  reincorporated  a  section  which  it 
had  been  adjudged  left  a  circuit  court  no  dis- 
cretion when  asked  for  a  special  Jury,  it- 
must  be  presumed  that  the  legislature  was- 
familiar  with  that  ruling,  and  by  retaining 
that  section  as  it  stood  in  the  revision  or 
1879  Intended  that  it  should  continue  to  bear 
the  meaning  given  to  it  by  this  court;  and 
by  changing  the  number  of  Inhabitants  in- 
cities  to  which  it  applied  to  "over  three  hun- 
dred thousand  inhabitants"  it  will  be  pre- 
sumed also  that  the  legislature  Intended  to 
embrace  the  city  of  St.  Louis  within  the- 
terms  of  the  amended  section  as  much  so  as 
if  that  city  had  been  directly  named.  Spe- 
cial Juries,  as  contradistinguished  fronk 
common  Juries,  have  received  legislative  rec- 
ognition and  sanction  in  this  state  from  anr 
early  period  of  its  history.  Thus  in  Rev.  St 
1835  appears  this  section:  "Sec.  14.  The- 
court  shall  have  power  to  order  a  special  Ju- 
ry for  the  trial  of  any  civil  cause;  in  suclk 
case  the  sheriff  shall  summon  eighteen  Ju- 
rors, according  to  the  order  of  the  court,  and 
make  out  and  deliver  to  each  party  or  his 
attorney,  a  list  of  the  Jury  so  summoned,  and 
each  party  shall  have  the  right  to  strike  oft 
three  of  the  names  on  such  list"  Rev.  St 
1835,  p.  343.  Such  recognition  and  sanction 
have  been  repeated  at  every  revision  of  our 
laws  ever  since,  as  witness:  Rev.  St.  1845. 
p.  628,  §  14;  2  Rev.  St  1855,  p.  912,  {  2i; 
Gen.  St  1865,  p.  689,  $  23;  1  Rev.  St  1879, 
f  2802;  2  Rev.  St.  1889,  I  6089;  Id.  p.  2169, 
§  29.  Special  Juries,  It  need  scarcely  be- 
said,  were  familiar  adjuncts  and  adjuvants 
in  the  administration  of  Justice  from  the 
earliest  period  of  the  common  law.  This  i» 
but  the  assertion  of  what  might  almost  be 
termed  a  prehistoric  legal  truism,  since  their 
origin  is  too  remote  in  the  mists  of  authority 
to  be  now  successfully  traced.    Rex  v.  Ed- 
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monds,  4  Bam.  &  Aid.,  loc.  clt  470.  Black- 
Btooe  says:  "Special  Juries  were  originally 
Introduced  In  trials  at  bar  when  the  causes 
were  of  too  great  nicety  for  the  discussion 
of  ordinary  freeholders,  or  where  the  sherifF 
was  suspected  of  partiality,  though  not  upon 
apparent  cause,  as  to  warrant  an  exception 
to  him.  He  is,  in  such  cases,  upon  motion 
in  court  and  a  rule  granted  thereupon,  to  at- 
tend the  prothoDotary  or  other  proper  officer 
with  bis  freeholder's  book,  and  the  officer 
is  to  take  indifferently  forty-eight  of  the 
principal  freeholders  in  the  presence  of  the 
attorneys  on  both  sides,  who  are  each  of 
them  to  strike  ofC  twelve,  and  the  remaining 
twenty-four  are  returned  upon  the  panel." 
3  C!omm.  *357.  In  Rex.  t.  Edmonds,  supra, 
Abbott,  C.  J.,  said:  "It  is  the  very  object  of 
a  special  Jury  to  obtain  the  return  of  per- 
sons of  a  somewhat  higher  station  in  socie- 
ty than  those  who  are  ordinarily  summoned 
to  attend  as  Jurymen  at  nisi  prius.  And  a 
similar  practice  has  long  prevailed,  even  In 
the  execution  of  writs  of  inquiry  of  dam- 
ages, before  the  sheriff,  wherein  a  party  ob- 
tains, on  application,  a  rule  of  the  court,  in 
obedience  to  which  the  sheriff  summons  per-, 
sons  of  a  somewhat  higher  class  than  those 
by  whom  he  is  ordinarily  attended.  This  ob- 
ject is  accomplished  in  the  mode  open  to  the 
smallest  portion  of  suspicion  or  objection,  by 
adverting  to  the  addition  placed  against  the 
name.  And  we  have  no  doubt  that  the  offi- 
cer has  the  power  of  nomination,  and  of 
nominating  only  from  the  highest  classes  ac- 
cording to  the  ancient  practice,  and  that  be 
acts  wisely  In  doing  so,  unless  there  be  some 
special  reason  for  adopting  a  new  and  dif- 
ferent course."  In  Rex  v.  Wooler,  1  Bam. 
&  Aid.  193,  when  considering  the  topic  un- 
der discussion.  Lord  EUenborough  said: 
"The  rule  is  directed  against  the  mode  of 
proceeding  and  the  conduct  of  the  officer. 
As  to  the  mode,  it  is  said  the  Jurors  are  im- 
properly and  illegally  struck;  and  as  to 
the  officer,  he  is  charged  with  partiality. 
Can  any  man  who  has  heard  the  detail  of 
the  affidavits  say  ttiat  there  is  a  colour  for 
any  part  of  the  application?  As  to  the 
mode,  is  it  a  mode  that  has  obtained  to-day 
for  the  first  time?  On  the  contrary,  has  it 
not  obtained  from  all  times  to  which  the 
practice  of  the  court  can  be  traced?  The 
rule  itself  is  not  modem,  nor  has  Its  form 
been  varied.  It  required  'that  the  sheriff 
shall  attend  the  coroner  with  the  books  or 
lists  of  persons  qiuIlQed  to  serve  on  Juries, 
and  that  he  shall  name  thereout  forty -eight 
good  and  sufficient  men,  of  whom  twelve 
shall  be  struck  out  on  each  side,  and  the 
remaining  twenty-four  returned  to  try  the 
issue.'  •  •  •  Then,  as  to  the  Juries  be- 
ing struck  illegally,  is  there  any  illegality 
in  the  officer  rejecting  some  and  substituting 
others?  That  will  depend  upon  the  fifteenth 
section  of  the  statute  3  Geo.  II.  c.  25,  which 
enacts  that  the  court  may,  on  motion,  ap- 


point a  Jury  to  be  struck  for  the  trial  of 
any  Issues  in  such  manner  as  special  Juries 
had  been  usually  struck  In  trials  at  bar.' 
The  question,  then.  Is,  In  what  manner,  be- 
fore the  passing  of  this  statute,  special  Ju- 
ries were  strack  upon  trials  at  bar?  Now, 
it  appears  from  Lil.  Abr.  and  from  the  rale 
of  court,  8  W.  3,  that  it  was  the  practice  of 
the  court  upon  trial  at  bar  to  make  a  rule 
for  the  secondary  to  name  the  forty-eight. 
That  was  the  form  of  the  rule  before  the 
statute.  It  is  authorized  by  the  statute,  and 
has  continued  to  be  the  uniform  practice  of 
the  court  to  the  present  day;  and  the  rule 
in  this  very  instance,  as  in  all  others,  di- 
rected the  master  to  name  the  forty-eight. 
The  officer,  therefore,  is  to  nominate,  not  to 
copy,  nor  to  take  the  names  in  sequence  as 
they  stand  upon  the  page.  That  would  not 
accomplish  the  design  of  the  legislature  and 
the  court.  That  would  not  secure  a  special 
Jury.  The  situations,  habits,  and  education 
of  men  vary*.  He  Is  to  nominate;  and  the 
very  word  Implies  that  be  is  to  exercise  a 
Judgment  upon  the  subject.  The  mode  in 
which  the  coroner  proceeded  was  by  putting 
his  pen  into  the  book,  and  taking  the  name 
nearest  his  pen  of  the  person  coming  within 
the  description  of  a  merchant.  The  law  does 
not  absolutely  requhre  that  the  Jurors  shall 
be  merchants,  but  the  practice  certainly  has 
been  within  the  city  of  London  to  take  such 
only  as  come  within  that  description,  and 
in  counties  those  who  come  within  the  de- 
scription of  esquires  or  persons  of  higher  de- 
gree. That  has  beep  the  mode  in  which  the 
officers  have  at  all  times  exercised  their 
judgment  as  to  the  class  from  which  special 
jurors  are  to  be  selected,  and  the  conduct  of 
the  officer  would  have  been  liable  to  excep- 
tion if  he  bad  departed  from  that  practice 
in  this  instance.  But  it  is  said,  that  he  had 
rejected  a  rag  merchant,  and  substituted  in 
his  place  a  wine  merchant.  I  am  of  opin- 
ion that  if  he  did  this  in  the  honest  exercise 
of  his  Judgment,  with  a  view  of  obtaining 
competent,  special  Jurors,  he  did  only  what 
was  his  duty.  If  he  were  even  mistaken  in 
this  instance,  he  was  not  to  blame.  If  this 
'rag  merchant  were,  of  all  men,  the  most  en- 
lightened, and  the  best  informed,  and  the 
master  had  taken  another  in  his  place,  less 
competent,  it  was  an  error  in  Judgment,  but 
no  crime.  I,  however,  think  that  the  officer, 
in  rejecting  the  rag  merchant,  exercised  a 
sound  discretion;  for,  though  the  indiyidual 
might  possibly  be  a  person  of  the  best  edu- 
cation and  greatest  intelligence,  yet  his  de- 
scription does  not  certainly  denote  that  class 
of  persons  where  those  qualities  are  general- 
ly found.  The  description  of  a  wine  mer- 
chant generally  marks  a  person  of  a  higher 
rank  in  society.  Upon  the  question  of  legal- 
ity, I  am  of  the  opinion  that  the  coroner  had 
the  right  to  select  fairly  and  honestly,  with 
a  view  to  obtain  the  object  of  the  rule,  per- 
sons who,  in  his  Judgment,  were,  from  their 
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better  education  and  Bnperlor  Intelligence, 
calculated  to  decide  upon  questions  of  diffi- 
culty." See,  also,  to  the  same  effect,  2  Tidd, 
Prac.  788;  Black,  Law  Diet.  1111;  Thomp. 
&  M.  Jur.  U  12,  13;  12  Am.  &  Eng.  Ena 
Law,  320. 

Our  legislature,  by  adopting  as  it  did,  the 
term  "special  Jury,"  must  be  presumed  to 
have  done  so  wttb  a  full  understanding  of 
the  meaning,  force,  and  effect  which  that 
expression  had  acquired  during  Its  long  so- 
Joum  at  common  law.  And  section  28  of  our 
bill  of  rights  declares  "that  the  right  of 
trial  by  Jury  as  heretofore  enjoyed,  shall  re- 
main In-vlolate,"  which  means  that  all  the 
substantial  incidents  and  consequences 
which  pertained  to  the  right  of  trial  by  Jury 
Are  beyond  the  reach  of  hostile  legislation, 
and  are  preserved  in  their  ancient,  substan- 
tJal  extent  as  existing  at  common  law. 
JOooley,  Const  Llm.  (6th  Ed.)  389,  504;  Oopp 
V.  Henniker,  55  N.  H.  179;  Work  v.  State,  2 
Ohio  St  299;  Greene  v.  Briggs,  1  Curt  311, 
Fed.  Cas.  No.  5,764;  Railroad  Co.  v.  Story, 
96  Mo.,  loc.  clt  621,  10  S.  W.  203;  East 
Kingston  v.  Towle,  48  N.  H.  64;  People  t. 
Justices,  74  N.  Y.  406. 

We  are  thus  brought  to  consider  rule  37, 
pleaded  by  respondent  We  need  not  say 
much  on  this  point,  since  it  Is  too  plain  for 
argument  that  that  rule  abrogates  the  stat- 
ute, and,  while  seemingly  it  endeavors  to 
carry  It  into  execution,  really  evades  its  pro- 
visions by  causing  such  a  course  to  be  pur- 
sued, and  such  a  method  of  procedure  taken, 
as  leads  to  the  same  result  as  if  the  appli- 
cant had  applied  In  the  first  instance  for  a 
common  Jury.  History  Is  said  to  repeat 
itself,  and  this  Incident  forcibly  recalls 
something  which  affords  a  striking  parallel 
to  the  operation  of  rule  37.  The  English 
Judges  had  been  accustomed  for  a  long 
period  to  treat  bequests  to  a  "family"  as 
presumptively  intended  for  the  heir  of  such 
family,  and  in  Wright  v.  Atkyns,  1  Turn.  & 
R.  143,  Lord  Bldon,  when  speaking  of  the 
English  rule  of  construction  Just  noticed, 
whereby  "heir  at  law"  and  "my  family" 
were  held  convertible  terms,  says:  "The 
court.  In  Its  anxiety  to  find  out  the  meaning 
of  the  testator,  has  found  out  that  what  he 
has  said  has  the  same  meaning  as  if  he  had 
said  nothing  at  all."  Rule  37  operates  in  a 
similar  way  on  the  statute.  It  so  construes 
It  that,  were  It  repealed  to-morrow,  a  party 
desiring  a  special  Jury  could  have  one  by 
accepting  a  common  Juiy  In  lieu  thereof,  and 
this  would  be  all  he  could  get  to-day.  If 
this  Is  the  true  meaning  of  sections  29,  6069, 
supra,  then  the  legislature  has  obviously  ex- 
pended in  print  a  great  deal  of  ineffectual 
verbiage.  There  can  be  no  question  but  that 
the  term  "special  Jury,"  under  the  authori- 
ties, bears  with  it,  as  an  inevitable  con- 
comitant, the  idea  of  selection,  of  choice,  of 
the  exercise  of  Judgment  and  discretion,  by 
the  Jury  commissioner;   not  the  blind  turn- 


ing of  a  wheel  Indeed,  as  already  shown, 
section  16— the  only  one  authorizing  a  resort 
to  the  wheel— Is  plainly  eliminated  from  the 
provisions  of  section  29.  It  Is  true  of  that 
section  that  '^e  jory  emnmissioner,  as  he 
may  he  dirteted  by  the  court,  shall  select 
and  furnish  to  th'-.  proper  officer  of  said 
courts  the  names  of  the  persons  to  be  select- 
ed for  such  special  Jury,  and  said  officer 
shall  summon  them  according  to  the  order 
of  the  court,"  etc.  But  certainly  those 
words  In  Italics  cannot  be  allowed  to  defeat 
the  very  end  and  object  which  gave  origrin 
to  the  section  Itself.  Nor  will  they,  <mi  any 
reasonable  and  fair  construction,  do  so.  The 
Judge,  under  the  provisions  of  section  29, 
has  no  more  power  or  rightful  authority  to 
direct  the  Jury  commissioner  to  disobey  the 
law  In  selecting  a  special  Jury  than  he  would 
have  to  direct  the  sheriff  to  summon  on  a 
common  Jury  those  whom  the  law  declares 
to  be  Incompetent  or  disqualified  to  serve 
thereon.  But  it  is  said  in  the  return  that 
section  27  of  article  6  of  the  constitution  of 
Missouri  authorized  the  Judges  of  the  St. 
Louis  circuit  court  to  make  rules.  It  Is  tme 
that  under  the  provisions  of  that  section  the 
Judges  of  said  circuit  court  may  sit  in  gen- 
eral term  for  the  purpose  of  making  rules 
of  court.  But  that  was  simply  intended  to 
confer  power  on  the  general  term  to  secure 
a  uniformity  of  rules  In  the  several  divisions 
of  the  circuit  court.  That  this  was  what 
was  designed  by  that  section  Is  apparent 
from  two  other  considerations:  First  that 
no  such  power  was  conferred  on  other  courts 
to  make  rules;  and,  second,  the  power  mere- 
ly to  make  rules  is  an  Inherent  power  be- 
longing to  all  courts  of  record,  because  they 
are  courts  of  record.  Works,  Courts  &  Jur. 
177.  So  that,  if  the  framers  of  our  constitu- 
tion intended  simply  to  confer  authority  on 
the  Judges  of  the  circuit  court  of  St  Louis 
"to  make  rules,"  such  attempted  conferring 
of  a  power  already  existent  was  a  vain  and 
useless  thing,  very  strongly  resemblnnt  of 
an  endeavor  "to  gild  refined  gold;  to  paint 
the  lily,"  etc.  But  It  Is  beyond  the  power  of 
any  court  to  make  rules  or  take  action  which 
come  into  collision  with  either  the  organic  or 
statutory  law.  Gormerly  v.  McGlynn,  84  N. 
Y.  284;  Works,  Courts  &  Jur.  177,  and  other 
cases  there  cited.  On  frequent  occasions 
this  court  has  thus  ruled  the  same  point,  to 
wit:  In  State  ex  rel.  Partridge  v.  Lewis, 
71  Mo.  170,  the  statute  required  all  appeals 
taken  from  the  St  Louis  court  of  appeals  to 
this  court  to  be  taken  within  15  days  after 
Judgment  rendered,  but  the  statute  allowed  an 
appeal  bond  to  be  filed  "during  the  term" 
at  which  the  Judgment  appealed  from  was 
rendered.  Partridge,  upon  Judgment  being 
rendered  against  him  in  that  court,  took  an 
appeal  within  the  15  days,  and  during  the 
term  tendered  his  appeal  bond,  but  the  court 
of  appeals  refused  to  accept  it,  because,  the 
app^  having  been  granted,  that  court  had 
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DO  farther  Jarladlctlon  at  the  cause.  Tbla 
rlew  was  corrected  by  oar  writ  of  man- 
damna.  So,  also,  In  State  v.  Underwood,  76 
Mo.  230,  it  was  held  that  a  rule  of  court 
which  makes  a  change  of  venue  case  nontrl- 
ablo  nnleas  the  transcript  is  filed  at  least  15 
days  before  the  term  was  null,  because  of 
being  in  conflict  with  section  1870,  Rev.  St 
1870.  See,  also,  to  the  same  efCect,  State  t. 
Gideon,  118  Mo.  94,  24  S.  W.  748;  Colhoun  v. 
Crawford,  50  Mo.  458;  Purcell  v.  Railroad 
Co.,  Id.  504;  4  Am.  &  Bug.  Enc.  Law,  460, 
note  7,  and  cases  cited. 

Bnt  one  point  remains  to  be  considered, 
and  that  the  method  of  relief  resorted  to  by 
relators,  as  to  which  it  is  well-settled  law 
that  snch  manner  of  redress  as  Is  prayed  for 
by  relators  may  be  granted  when  the  action 
of  the  lower  court  exhibits  evidences  of  ex- 
cess of  Jurisdiction,  as  well  as  when  exhibit- 
ing absolute  absence  of  Jurisdiction.  Appo 
V.  People.  20  N.  Y.,  ktc  dt  541;  Jac.  Diet, 
tit  "Prohibition";  Ward  ▼.  Kelaey,  14  Abb. 
Prac.  106;  State  t.  Ridgell,  2  Bailey,  660; 
People  y.  Superyiscnv  of  Kem  0&,'  47  Gal.  81; 
People  T.  Whitney,  Id.  684;  2  SpeU.  Bztr. 
ReUef,  I  1726,  and  cases  cited;  1  SpeU.  Bxtr. 
R^ef,  I  62& 

For  the  reasons  aforesaid,  we  award  pro- 
hibition. 

BRACB,  C.  J.,  and  GANTT,  MACFAR- 
IiANB.  BUBOSiSS,  and  BOBINSON,  JJ., 
eoncor. 

BABOIjAT,  J.  (dissenting).  My  vlevr  of 
this  case  was  given  in  an  opinion  filed  in  the 
Flrsf  division.  S4  S.  W.  245.  Notwithstand- 
ing what  has  since  been  written  by  my 
learned  brother  who  has  expressed  the  Judg- 
ment of  the  court  in  banc,  my  conclusion  re- 
mains, with  due  respect,  as  announced  in  the 
divisional  proceedings.  So  my  former  opin- 
ion, together  with  the  suggestions  of  the  St 
Louis  circuit  Judges  accompanying  it,  will 
be  filed  along  with  this  for  publication  in  the 
Qflicial  report 

But  some  observations  oecnr  In  the  learn- 
ed opinion  in  banc  which  lead  me  to  add  to 
my  former  comment  on  the  case. 

1.  The  final  Judgment  of  the  court  places 
In  the  hands  of  the  St  Louis  Jury  commis- 
sioner the  power  to  select  the  Jury  (when  a 
special  Jury  is  ordered),  and  holds  that  the 
rule  or  order  of  the  circuit  court  undertaking 
to  direct  the  mode  of  that  selection  by  lot  is 
Illegal  and  void.  That  ruling,  it  appears  to 
me,  does  not  give  sufScient  force  to  the  part 
of  section  29,  Rev.  St.  1889,  p.  2169,  which 
declares  that  the  selection  of  a  special  Jury 
by  the  commissioner  shall  be  "according  to 
the  order  of  the  court"  If  the  court  sees  fit 
to  order  a  special  Jury  to  be  selected  by  the 
rommisaioner  by  drawing  names  by  lot  from 
the  list  of  qualified  Jurors,  the  efTect  of  the 
order  is  to  make  the  special  Jury  merely  one 
for  the  trial  of  the  particular  case.  That  is 
the  mtdonbted  effect  of  the  course  pi«8crib- 
vJi68.w.no.l — i 


ed  by  law  in  some  other  parts  of  the  state 
CLaws  1891,  p.  178,  |  7),  and  It  does  not  appear 
to  me  to  be  prohibited  by  the  law  applicable 
to  St  Loots. 

2.  The  statute  furnishes  the  sole  authority 
fnr  a  special  Jury.  The  right  to  a  Jury  trial, 
which  the  constitution  preserves,  does  not, 
in  my  opinion,  Include  the  right  to  have  a 
special  Jury  as  an  essential  feature  of  trial 
by  Jury  at  common  law.  So  the  rule  of  court 
should  not  be  held  invalid  as  infringing  any 
constitutional  right  of  the  plalntlfTs.  The 
body  of  the  general  common  law  was  formal- 
ly adopted  as  part  of  our  Jurisprudence  in 
1816,  but  only  so  far  as  "not  contrary  to  the 
laws  of  this  territory."  1  Terr.  Laws,  p.  436, 
c.  154.  Even  at  that  day.  Jury  trial  was  a 
cherished  Missouri  institution.  The  qunl). 
ficatlons  of  Jurors  and  mode  of  selection  had 
been  subjects  of  serious  attention  already. 
The  law  of  1804  granted  a  trial  by  "Jury  of 
12  good  and  lawful  men"  In  criminal  prose- 
cutions, and  "In  all  civil  cases"  if  requii-ed. 
Id.  p.  61,  I  13.  With  Blight  modifications, 
the  grant  was  repeated  in  other  congression- 
al and  territorial  acts  applicable  to  the  peo- 
ple of  the  territory  now  included  In  the  state 
of  Missouri.  Id.  p.  7,  {  8;  Id.  p.  89,  8  1; 
Id.  p.  123,  §  62;  Id.  p.  807.  {  4.  In  1808  an 
act  of  Louisiana  territory  provided  an  elab- 
orate scheme  for  the  selection  of  Juries,  one 
leading  feature  of  which  was  that  only  pay- 
ers of  taxes  (upon  property  rated  at  $100 
or  more)  should  be  eligible  as  Jurors.  Id. 
p.  198,  a  60.  That  property  qualification  wag 
not  only  repealed  in  1810  by  the  territorial 
legislature,  but  in  a  later  act  of  congress 
(1812)  for  the  government  of  Missouri  terri- 
tory that  repeal  was  clinched  by  the  follow- 
ing section,  the  intent  of  which  is  by  no 
means  obscure:  "Sec.  11.  And  be  it  further 
enacted,  that  all  free  male  white  persons  of 
the  age  of  twenty-one  years,  who  shall  have 
resided  one  year  In  the  said  territory,  and  are 
not  disqualified  by  any  legal  proceeding,  shall 
be  qualified  to  serve  as  grand  or  petit  Jurors 
In  the  courts  of  the  said  territory;  and  they 
shall,  until  the  general  assembly  thereof 
shall  otherwise  direct  be  selected  in  such 
manner  as  the  said  courts  shall,  respective- 
ly, {prescribe,  so  as  to  be  most  conducive  to- 
an  impartial  trial,  and  least  burthensome  to 
the  inhabitants  of  the  said  territory."  Id. 
p.  12,  {  11.  So  the  law  of  Missouri  territory 
stood  when  the  first  constitution  of  the  new 
state  proclaimed  "that  the  right  of  trial  by 
Jury  shall  remain  Inviolate."  Article  13,  i  8. 
The  right  thus  secured  was  the  right  of  Jury 
trial  already  enjoyed  by  the  people  whose 
representatives  made  that  declaration.  And 
although  the  common  law  may  properly  be 
considered  in  determining  the  nature  of  some- 
of  the  historic  features  of  Jury  trial  (not  cov- 
ered by  local  legislation  before  Missouri  had 
a  constitution  of  her  own),  the  common-law 
qualifications  of  Jurors  did  not  become  part 
of  the  Jury  system  protected  by  the  constitu- 
tion, for  the  very  plain  reason  that  the  local 


Digitized  by 


Google 


50 


36  SOUTHWESTIEBN  BBFOBTBOL 


(Ua 


law  had  already  dealt  with  and  defined  those 
guallflcations.  And  as  the  mode  of  selecting 
Jurors  was  also  a  topic  treated  bj  the  local 
law,  the  common  law,  as  to  the  right  to  a 
special  Jury,  was  not  adopted  as  part  of  the 
Missouri  trial  by  Jury.  In  the  early  days 
of  this  court  it  was  called  upon  to  consider 
what  Jmy  trial  was  meant  by  the  first  con- 
sUtution  in  a  case  wherein  a  Jury  had  l)een 
demanded  to  try  a  summary  proceeding  on 
motion,  depending  on  disputed  facta.  It  was 
insisted  that  a  Jury  trial  was  not  sanctioned 
in  such  a  case  by  the  common  law,  but  the 
court  replied:  "Tills  doctrine  would  be  good 
in  England  and  In  this  state  If  it  were  not 
for  a  proTision  in  our  constitution  which 
says  the  trial  by  Jury  shall  remain  inviolate; 
the  meaning  of  which  is  that,  with  respefit 
to  facts,  the  trial  shall  be  by  twelve  men, 
and  they  shall  all  and  each  of  them  be  good 
and  lawful  men.  They  must  have  a  good 
fame,  possess  integrity  and  Intelligence.  They 
must  not  be  aliens,  vagitints,  outlaws,  nor 
under  conviction  of  crimes.  Tbey  must  all 
'be  under  oath  when  they  try  a  fact  or  cause. 
Tbey  must  all  agree  in  their  verdict  And. 
the  right  to  have  disputed  facts  tried  by  such 
a  Jury,  and  In  such  a  manner,  is  to  remain  in- 
violate." BanlE  V.  Anderson  (1822)  1  Uo.  244. 
That  opinion  was  written  by  Judge  McGirli, 
to  whom  tradition  Imputes  the  authorship 
o*  the  already  mentioned  act  of  181U,  introdu- 
cing the  common  law  as  part  of  the  law  of 
<he  territory.  Bay,  Bench  &  Bar  Mo.  p.  537. 
The  other  members  of  the  court,  at  the  time 
of  the  decision  quoted,  had  both  been  mem- 
bers of  the  convention  that  ordained  the 
iirst  constitution  of  Missouri.  It  is  likely, 
therefore,  that  those  pioneers  of  onr  law 
luiew,  at  least,  as  well  as  any  of  their  suc- 
cessors, the  proper  meaning  of  onr  earliest 
organic  charter  on  the  subject  of  Jury  trial; 
and  in  announcing  that  not  the  English,  but 
the  Missouri,  trial  by  Jury  was  guarantied  to 
our  people,  they  probably  made  no  mistake. 
Special  Juries  had  been  known  to  our  law 
by  name  before  the  adoption  of  the  first  con- 
stitution; but  they  were  provided  simply  for 
particular  cases  to  avoid  a  change  of  venue, 
and  were  to  be  drawn  from  a  different  coun- 
ty when  an  impartial  Jury  could  not  be  had 
In  the  county  where  the  court  was  sitting. 
1  Terr.  Laws,  p.  276,  f  18.  But  the  local  law 
touching  the  qualifications  and  selection  of 
Jurors  applied  to  all  Juries.  Bank  v.  Ander- 
son was  later  approvingly  cited  In  Vaughn 
V.  Scade  (1860)  30  Mo.  600.  There  Is  a  re- 
mark in  that  case,  however,  that  the  com- 
mon-law trial  by  Jury  was  the  one  adopted 
in  th«  bill  of  rights,  although  the  decision 
also  approves  Bank  v.  Anderson,  which  held 
that  it  was  not  so  adopted.  Judge  Scott 
probably  intended  to  refer  to  the  common 
law  only  for  these  essential  features  of  Jury 
trial  that  were  not  touched  by  Missouri  law 
before  the  adoption  of  the  first  constitution, 
which  was  the  substance  of  Judge  McGirk's 
ruling  in  the  Anderson  Case.    But  it  Is  not 


necessary  to  reargue  the  present  case  at 
length.  My  dissent  is  respectfully  recorded 
to  the  order  for  a  prohibition. 

The  opinion  filed  by  BARCLAY,  X,  in  divi- 
sion No.  1,  and  the  suggeBtions  of  the  seven 
circuit  Judges  of  St.  Lonia,  will  l>e  found  in  34 
&  W.  245. 


STATE  ex  reL  KANSAS  CITY  &  S.  RY.  CO, 
V.  SLOVER,  Circuit  Judge. 

(Supreme  Court  of  Missouri.     June  2,  1896.) 

cokatltdtional  l*w  —  silsctios  of  jobobs  bt 
Lot — Bpbgiai.  Jdkies. 

1.  Act  AprU  1,  1891  (Laws  1891,  p.  17^. 
provides  for  the  manner  of  selecting  petit  Ju- 
rors, and  prescribes  their  qualifications,  in  coun- 
ties within  certain  limits  of  popolation.  It  re- 
quires the  county  court  to  cause  the  county 
clerk  to  make,  under  its  supervision,  a  com- 
plete list  of  all  qualified  jurors  of  the  county,  to 
cause  him  to  write  each  name  on  a  stiff  card, 
and  to  place  them  in  a  box  or  wheel,  provided 
under  tlie  direction  of  the  court,  which  shall 
be  kept  securely  locked,  and  retained  constantly 
under  the  control  of  the  clerk.  The  act  further 
provides  that,  when  jurors  are  to  be  drawn,  the 
Judge  shall  order  and  designate  the  number  of 
jurors  desired,  and  that  thereupon  the  clerk, 
BO  situated  as  to  t)e  unable  to  see  the  names  on 
the  cards,  shall,  in  the  presence  of  the  judge, 
draw  that  number  from  the  wheel  or  box,  for 
whom  a  venire  shall  be  issued.  BeUL,  that  the 
act  did  not  abridge  or  deny  any  essential  of  a 
jury  trial  as  understood  at  common  Jaw,  and 
was,  therefore,  not  in  violation  of  Const,  art.  2, 
I  28,  providing  that  "the  right  of  trial  by  jury, 
as  heretofore  enjoyed,  shall  remain  Inviolate." 

2.  Laws  1891,  p.  173,  §  7,  provides  that  the 
name  of  every  juror  drawn  for  a  special  venire 
shall  be  returned  to  the  box  or  wheel,  unless 
the  judge  shall  order  to  the  contrary.  Held, 
that  the  act  was  intended  to  govern  the  selec- 
tion of  special  juries  as  well  as  juries  in  general, 
and  hence  does  not  deny  the  right  to  a  special 
jury. 

Sherwood,  J.,  dissenting. 

In  banc.  Proceeding  on  the  relation  of  the 
Kansas  City  &  Southern  Railway  Company 
for  a  writ  of  prohibition  against  James  H. 
Slover,  circuit  Judge.    Writ  denied. 

Johnson  &  Lucas,  for  relator.  Trimble  & 
Braley,  for  respondent 

(iANTT,  P.  J.  This  Is  an  original  proceed- 
ing in  this  court  to  obtain  a  writ  of  prohibi- 
tion against  Judge  Slover  of  the  circuit  court 
of  Jackson  county  to  prevent  the  drawing  and 
Impaneling  of  a  petit  Jury  to  try  the  case  of 
Milton  Tootle  and  others  against  relator,  now 
pending  in  his  court.  In  a  word,  it  is  a  direct 
attack  upon  the  constitutionality  of  an  act  of 
the  general  assembly  of  date  April  1,1891  (Laws 
Mo.  1801,  p.  172),  providing  for  the  manner  of 
selecting  petit  Jurors,  and  prescribing  their 
qualifications.  In  counties  which  contain  more 
than  50,000  inhabitants  and  less  than  300,- 
000  intiabltants.  Relator  charges  that  said 
act  is  a  denial  of  the  right  to  a  special  Jury  as 
guarantied  to  relator  by  the  constitution  and 
laws  of  this  state.  By  article  2,  §  28,  of  the 
constitution  of  Missouri,  "the  right  of  trial 
by  Jury,  as  heretofore  enjoyed,  shall  remain 


Digitized  by  CjOOQ IC 


Mo.) 


STATE  e.  SLOVEB. 


51 


tDTlolate."  By  the  act  of  1891,  which  relator  a»- 
snmes  is  in  contravention  of  the  constitutional 
goaranty  Just  quoted,  the  county  court  Is  re- 
quired to  cause  the  county  clerk  to  make,  under 
its  supervision,  a  complete  list  of  all  qualified 
Jurors  of  the  county.  After  the. list  is  prepar- 
ed, the  county  court  shall  cause  each  name  to 
be  written  by  the  county  clerk  on  a  stiff  card, 
all  of  the  same  size.  These  cards  are  then 
placed  In  a  box  or  wheel  provided  under  the 
direction  of  the  court,  which  shall  be  kept  se- 
curely locked,  and  retained  constantly  under 
the  control  of  the  clerk.  Whenever  any  cir- 
cuit court  or  court  baving  ]urisdicti<Mi  of 
fehmles  desires  a  panel  of  Jurors  or  any  part 
«f  a  panel,  the  said  court  or  Judge  in  vaca- 
tion shall  so  order,  and  designate  the  number 
of  Jurors  so  desired.  Thereupon  the  clerk,  so 
dtnated  as  to  be  unable  to  see  the  names  on 
such  card,  in  the  presence  of  the  judge,  shall 
draw  that  number  of  cards  from  the  wheel  or 
booc,  and  thereupon  the  county  clerk  shall 
make  a  list  of  said  Jurors  so  drawn,  and  pre- 
serve the  same  in  bis  office,  and  deliver  a  cer- 
tified copy  thereof  to  the  clerk  of  the  court  for 
wbich  said  Jury  was  drawn,  who  shall  Issue 
a  venire  therefor  to  the  sherifF  or  other  proper 
officer  of  said  court  By  section  7  it  Is  pro- 
vided that  the  name  of  every  Juror  drawn  for 
a  special  venire  shall  be  returned  to  the  box 
or  wheel  nnless  the  Judge  shall  order  to  the 
contrary,  and  any  name  returned  to  the  box 
or  wheel  is  erased  from  the  list  of  those  who 
have  served  as  Jurors.  It  is  apparent,  we 
think,  that  it  was  intended  by  section  7  that 
the  act  should  govern  in  the  selection  of  spe- 
cial Juries,  and  it  was  so  held  by  this  court 
in  Barr  v.  City  of  Kansas,  121  Mo.  22,  25  S. 
W.  562.  The  learned  counsel  for  relator  re- 
lies largely  upon  the  recent  decision  of  this 
court  in  State  v.  Withrow  (promulgated 
March  17,  1896,  but  not  yet  officially  pub- 
lished) 36  S.  W.  43,  but  that  case  does  not 
apply,  tor  two  reasons:  First.  Section 
2802,  Rev.  St  1879,  and  section  G089,  Rev. 
St  1889,  amendatory  thereof,  simply  con- 
ferred upon  all  parties  the  right  to  a  special 
Jury  upon  certain  conditions,  without  defin- 
ing what  constituted  a  special  Jury,  or  the 
manner  of  selecting  it,  while  the  act  of 
April  11,  1879,  did  provide  specifically  for  se- 
lecting a  common  Jury,  and  did  not  so  provide 
for  a  special  Jury;  and  it  was  held  that,  as 
the  legislature  had  adopted  the  common-law 
term,  "special  Jury,"  without  defining  it,  re- 
sort must  be  had  to  the  common  law  to  as- 
certain its  significance,  and  the  difference  In 
the  mode  of  selecting  it  and  the  qualifica- 
tions of  special  Jurors;  whereas  by  the  act  of 
April  1,  1891,  under  consideration,  the  legis- 
lature has  designated  exactly  how  a  special 
venire  Is  to  be  obtained  in  counties  having 
moi«  than  50,000  and  less  than  300,000  in- 
habitants. Second.  In  State  v.  Withrow,  su- 
pra, the  effect  of  a  rule  of  court  was  before  us 
(or  construction,  whereas  in  this  case  a  stat- 
ute, enacted  by  the  legislature  itself,  Is  the 
matter  for  consideration.    As  already  said,  in- 


asmuch as  the  learned  Judge  of  the  circuit 
court  conformed  his  practice  to  the  statute, 
the  only  point  for  serious  consideration  is  the 
constitutionality  of  the  act  Itself.  Has  the 
legislature  the  power  and  right  to  define  the 
qualifications  of  Jurors,  whether  on  the  regu- 
lar panels  or  summoned  for  a  special  case? 
Has  it  the  right  to  prescribe  and  regulate  the 
mode  of  selecting  and  summoning  Jurors? 
By  "the  right  of  trial  by  Jury  as  heretofore 
enjoyed"  in  our  organic  law  Is  meant  that 
the  people  of  this  commonwealth  shall  not  be 
denied  the  essential  features  of  the  Jury  sys- 
tem as  understood  and  practiced  at  the  com- 
mon law,  chief  among  which  have  been  es- 
teemed the  right  to  have  a  Jury  composed  of 
12  men,  that  they  should  be  unanimous  In 
their  verdict,  that  they  should  be  Impartial, 
and  that  the  case  triaUe  by  a  Jury  at  com- 
mon law  should  continue  to  be  so  tried  in 
this  state.  With  these  great  essentials  pre- 
served, the  legislature  is  not  deprived  of  the 
power  to  regulate  the  manner  of  the  selection 
or  the  qualification  of  Jurors.  In  Vaughn  v. 
Scade,  30  Mo.  600,  Judge  Scott  says:  "The 
term  'trial  by  Jury'  was  well  known  and  un- 
derstood at  the  common  law,  and  in  that 
sense  it  was  adopted  in  our  bill  of  rights.  Of 
course,  that  nonessentials  of  that  institution, 
such  as  concern  the  qualification  of  Jurors,  the 
mode  of  summoning  them,  and  many  other 
such  matters,  were  left  to  the  regulation  of 
law.  The  constitution  is  preserved  in  re- 
taining the  substance  of  that  form  of  trial 
as  It  was  known  and  practiced  among  those 
from  whom  we  derived  It"  Unquestionably, 
under  the  guise  of  regulation,  legislation 
which,  In  effect,  would  destroy  the  great  fea- 
ture of  the  common-law  Jury,  would  not  be 
tolerated;  but  no  reason  can  be  given  why 
the  people  In  their  sovereign  capacity  may  not 
Improve  the  method  of  selecting  a  Jury  by  ex- 
cluding from  the  list  those  unfit  by  crime  or 
immorality,  or  by  repealing  the  freehold  qual- 
ification of  the  common  law,  or  any  property 
qualification.  Nor  can  we  perceive  how  the 
impartiality  of  the  Jury  can  be  lessened  by 
the  fact  that  the  duty  of  selection  is  no  long- 
er confided  to  one  man,— the  sheriff  or  cor- 
oner,—but  a  list  of  all  qualified  citizens  is 
placed  In  a  box  or  wheel,  well  mixed,  and  the 
panel  drawn  therefrom  by  the  clerk  In  the 
presence  of  the  court  or  Judge.  It  would 
seem,  on  the  contrary,  to  insure  absolute  Im- 
partiality. The  system  removes  all  oppor- 
tunity of  packing  a  Jury  in  the  interest  of  ei- 
ther party  or  of  permitting  those  who  solicit 
the  duty  from  disgracing  the  system.  In  Copp 
V.  Hennlker,  55  N.  H.  179,  loc.  cit  198,  it  is 
said:  "The  exercise  of  the  right  may  be  reg- 
ulated by  legislation.  Without  some  legisla- 
tive regulation  of  it  or  provision  for  it,  it 
cannot  be  enjoyed  at  all.  The  constitution 
merely  guaranties  the  right  and  leaves  to  the 
legislature  the  duty  of  providing  the  means 
and  methods  by  which  it  is  to  be  enjoynd. 
The  time  and  place,  the  qualifications  of 
Jurors,  and  the  manner  in  which  the  twelve 
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shall  be  selected  for  the  trial  of  a  case,  in- 
cluding all  the  steps  from  the  venire  to  the 
challenge,  are  subjects  of  legislation  subject 
to  the  limitation  that  the  substance  of  the 
Jury  trial  of  1792  Is  preserved."  In  Hayes  v. 
Missouri,  120  U.  S.  68,  7  Sup.  Ct  350,  Mr. 
Justice  Fldd,  in  discussing  sections  1900, 
1902,  Rev.  St.  Mo.  1879,  allowing  the  state  in 
a  murder  case  15  peremptory  challenges  in 
St  Louis  and  only  8  (n  the  counties  of  the 
state,  said:  "The  constitution  of  Missouri, 
and.  Indeed,  every  state  in  the  Union,  guar- 
anties to  all  persons  accused  of  a  capital  of- 
fense or  of  a  felony  of  a  lower  grade  the 
right  to  a  trial  by  an  impartial  Jury,  selected 
from  the  county  or  city  where  the  offense  is 
alleged  to  have  been  committed;  and  tlils  im- 
plies that  the  Jurors  sliall  be  free  from  all 
bias  for  or  against  the  accused.  *  *  *  To 
secure  such  a  body,  numerous  legislative  di- 
rections are  necessary,  prescribing  the  class 
from  which  the  Jurors  are  to  be  taken,  wheth- 
er from  the  voters,  taxp&yeia,  and  freehold- 
ers, or  from  the  mass  of  the  population  indis- 
criminately; the  number  to  be  summoned 
from  whom  the  trial  Jurors  are  to  be  selected; 
the  manner  in  which  the  selection  is  to  be 
made;  the  objections  that  may  be  offered  to 
those  returned,  and  how  such  objections  shall 
be  presented,  considered,  and  disposed  of;  the 
oath  to  be  administered  to  those  selected;  the 
custody  in  which  they  shall  be  kept  during  the 
progress  of  the  trial;  the  form  and  presenta- 
tion of  their  verdict  and  many  other  particu- 
lars. All  these,  it  may  be  said,  in  general,  are 
matters  of  leglslatiye  discretion.  But  to  pre- 
scribe whatever  will  tend  to  secure  the  impar- 
tiality of  Jurors  In  criminal  cases  Is  not  only 
within  the  competency  of  the  legislature,  but  is 
among  Its  highest  duties."  See,  also,  Com.  v. 
Dorsey,  103  Mass.  412;  State  v.  Wilson,  48 
N.  H.  398.  Now,  it  is  the  historical  Jury  of 
12  that  Is  guarantied  by  the  constitution  and 
bill  of  rights,  and  we  have  seen  that  when 
the  essentials  are  preserved,  all  other  mat- 
ters looking  to  their  selection  are  confided  to 
the  legislature.  The  special  Jury  was  not  a 
matter  of  right  at  common  law,  but  was  with- 
in the  discretion  of  the  court;  nor  has  it 
been.  In  this  state,  an  absolute  right,  save 
when  prescribed  by  statute.  If  it  is  competent 
for  the  legislature  to  change  the  qualifications 
and  prescribe  new  methods  for  selecting  the 
constitutional  Jury,  bow  can  it  be  maintained 
It  may  not  also  determine  In  what  cases  a 
special  venire  may  be  had,  and  how  it  should 
be  selected;  and  what  obstacle  is  there  to 
the  abolition  of  the  special  Jury  system  abso- 
lutely? The  historical  12  was  an  absolute 
legal  right  It  was  this  "right"  which  our 
constitution  secures;  but  a  special  venire  was 
not  a  legal  right,  but  rested  in  the  discretion 
of  the  court,  and  hence  has  not  passed  bito 
a  constitutional  right;  and.  In  the  absence  of 
a  limitation  upon  the  people  in  their  legisla- 
tive capacity,  they  can  abolish  the  right  to  a 
special  Jury  altogether.  Whether  we  con- 
strue this  act  of  April  1,  1891,  as  abolishing 


all  distinction  between  common  and  special 
Juries,  or  as  conferring  upon  a  party  the  right 
to  a  Jtuy  different  from  the  regular  panel, 
and  special  only  In  that  sense,  or  as  prescrit>- 
ing  the  qualifications  and  method  of  select- 
ing a  special  Jury  when  allowed  by  the  court 
In  its  discretion,  in  neither  case  is  it  obnoz* 
ious  to  the  charge  of  being  unconstltutionaL 
The  right  to  an  Impartial  Jury  does  not  vest 
in  any  suitor  the  right  to  select  his  own  Jury. 
We  discover  nothing  in  the  act  that  Is  calcu- 
lated to  abridge  or  deny  any  essential  of  a 
Jury  trial  as  understood  at  common  lav,  and 
hold  that  its  various  provisions  were  clearly 
within  the  province  and  discretion  of  the  leg- 
islature.   The  writ  of  prohibition  is  denied. 

BRACE,  C.  J.,  and  MACFARLANE,  BUR- 
GESS, and  ROBINSON,  JJ.,  concur.  SHER^ 
WOOD,  J.,  dissents. 

BARCIiAT,  J.,  concTus,  referring  to  his  dla- 
soitlng  opinion  in  the  recent  Withrow  prohibi- 
tion case  from  St  Louis  (State  v.  Withrow 
[Mo.  Sup.]  36  S.  W.  43). 


VERDIN  V.  CITY  OP  ST.  LOUIS. 

(Supreme  Court  of  Missouri.     April  9,  1896.) 

In  banc.  C!oncnrring  opinion.  For  decision 
on  rehearing,  see  33  S.  W.  480. 

BARCLAY,  J.  Considering  the  dose  divi- 
sion of  opinion  In  this  court,  and  the  proba- 
bility of  further  proceedings  in  the  circuit 
court,  it  seems  appropriate  to  Indicate  the 
grounds  of  my  concurrence  in  the  Judgment 
here.  The  discussion  of  disputed  points  has 
been  already  so  prolonged  that  It  is  unnec- 
essary to  do  more  now  than  to  merely  indi- 
cate my  position  towards  them  as  shortly  as 
possible,  without  elaborate  argument 

1.  A  special  tax  bill  of  the  sort  mentioned 
in  this  case  is  by  law  prima  facie  evidence  of 
liability  of  the  property  for  the  charge  it  pur- 
ports to  impose  (Rev.  St  1889,  p.  2125,  i  23>. 
and  It  is  an  ostensible  lien  on  the  land  for 
two  years  from  the  date  of  its  issue  by  the 
municipal  authorities  (Id.  S  26).  In  my  opin- 
ion, injunction  is  available  to  prevent  the  is- 
suance of  such  a  tax  bill,  when  about  to  be  is- 
sued under  an  illegal  ordinance,  or  to  cancel 
it  as  a  cloud  on  the  title  after  issue,  In  the 
circimistances  shown  in  this  case. 

2.  The  scheme  of  procedure  adopted  by  the 
board  of  public  Improvements  imder  ordi- 
nance 542  (Rev.  Ord.  St  Louis,  1887),  in  re- 
spect of  reconstruction  and  maintenance  of 
the  proposed  street,  is  illegal,  because  the 
plain  effect  and  obvious  intent  of  the  scheme 
are  to  put  upon  the  owner  of  the  real  prop- 
erty, properly  chargeable  by  special  tax  with 
the  cost  of  reconstruction,  a  portion  of  the 
expense  of  repairs  of  the  Improved  street  for 
a  long  term  of  years.  The  latter  expense  the 
city  is  bound  by  the  charter  to  bear,  and  can- 


Digitized  by  CjOOQ IC 


Tcz.) 


lUESMEB  V.  GULF.  C.  ft  S.  F.  BY.  CO. 


58 


Dot  Bhnffle  off  npon  the  adjacent  property  in 
the  mode  attempted  by  the  scheme  referred 
to,  as  described  In  the  petition  in  this  suit. 

3.  "Maintenance"  Is  a  word  whose  meaning 
(8  greatly  inflaenced  by  ita  context  As  used 
in  the  ordinance  (542)  before  the  court,  it  ap- 
I>ear8  to  me  to  include  the  idea  of  putting  on 
the  repairs  needed  to  maintain  the  street  in  its 
completed  condition.  The  city  cannot  lawful- 
ly cast  npon  the  adjacent  property,  under  the 
goise  of  reconstruction,  a  part  of  the  burden 
of  repairs,  which  the  charter  requires  the 
city  to  bear.  By  calling  that  burden  "main- 
tenance," the  nature  of  the  worls  is  not  chan- 
ged, nor  Is  the  liability  of  the  property  owner 
under  the  charter  enlarged. 

4.  The  two  charges  for  reconstruction  and 
maintenance  have  been  so  blended,  by  the 
scheme  of  special  taxation  adopted  in  the 
caae  before  the  court,  that  the  valid  charge 
for  reconstruction  cannot  be  definitely  ascer- 
tained and  severed  from  the  invalid  cliarge 
for  repairs  songht  to  be  thrown  upon  the 
adjacent  property.  Some  part  of  the  expense 
properly  chargeable  to  the  city  for  repairs  la 
embodied  in  the  special  tax  laid  upon  plain- 
tiff's property  for  alleged  reconstruction  of 
the  street.  That  is  the  effect,  and  obviously 
the  Intended  effect,  of  the  scheme  originat- 
ing in  ordinance  542,  as  worl^ed  out  by  the 
board  of  public  improvements,  according  to 
die  accomit  given  of  it  by  the  petition.  Hence 
the  assessment  for  reconstruction,  as  now 
made,  cannot  be  enforced,  containing,  'as  it 
does,  an  unascertained  and  uncertain  Illegal 
dement. 

5.  Tlie  dty  may  lawfully  contract  for  the 
purchase  of  a  monopolized  article,  no  less 
than  for  articles  protected  by  letters  patent. 
The  method  prescribed  for  letting  public 
work  does  not  require,  as  an  essential  to  a 
valid  contract,  that  there  should  be  at  least 
two  bidders  for  any  proposed  work.  The 
steps  indicated  by  the  charter  as  necessary  to 
a  final  contract  show  that  the  municipal  au- 
thorities are  Invested  with  a  discretion  to 
approve  the  offer  of  a  single  bidder  for  such 
work.  If  the  price  Is  reasonable,  and  the  bid 
otherwise  satisfactory  and  correct.  If  this 
was  not  so,  the  city,  in  projecting  public  im- 
provements, would  be  deprived  of  the  right 
to  enjoy  the  benefit  of  many  modem  inven- 
tions and  discoveries,— a  conclusion  which  we 
should  not  suppose  was  intended,  without  a 
very  clear  expression  of  such  intent  in  the 
charter.  Moreover,  the  proposition  stated  at 
the  opening  of  this  paragraph  was  declared 
most  positively  in  Paving  Co.  v.  Hunt  (1890) 
100  Mo.  22, 13  S.  W.  98,  by  a  unanimous  court. 
Prior  to  that  time,  in  McCormack  v.  Patchln 
a873)  53  Mo.  33,  a  special  tax  bill  for  Nichol- 
son pavement  in  a  street  had  been  sustained 
by  the  supreme  court,  without  any  such  ques- 
tion ijelng  started.  Since  the  Hunt  Case,  the 
published  court  reports  give  us  a  glimpse  of 
the  birge  Investments  that  have  been  made  in 
public  woik  of  the  kind  referred  to  in  that 
Judgment.    It  appears  to  me  that  we  should 


closely  adhere  to  that  decision  on  the  rate 
stare  decisis,  thongb  by  that  remark  no  doubt 
is  Intended  to  be  cast  upon  the  correctness 
of  the  ruling  as  an  original  one. 

0.  Upon  the  sufficiency  of  notice  of  the 
meeting  of  the  board  to  consider  the  recon- 
struction of  Jefferson  avenue,  my  concurrence 
is  fully  given  to  the  views  expressed  in  the 
second  paragraph  of  the  learned  opinion  of 
Judge  BURGESS. 

7.  The  acts  of  plaintiffs  in  respect  of  the 
proposed  improvements  seem  to  me  to  fur- 
nish no  basis  for  holding  plaintiffs  estopped 
to  enjoin  the  enforcement  of  the  special  tax 
in  question. 


RIESNBK  V.  GULF,  a  &  S.  F.  RY.  CO.  et  aL 
(Supreme  Court  of  Texas.     June  8,  1896.) 

COUKTH-  CoNTLICTINO  JUHISDICTION— FKOREBDINOa 

rOB    APPOINTMEST  OF    RECEIVER  —  WhEM 

JdKISDIOTION  is  Acqi'IKED. 

The  presentation  to  a  Jud^e  of  a  federal 
court  of  a  bill  askhig  the  appointment  of  a  re- 
ceiver for  a  railroad  company,  which  is  exam- 
ined by  the  judge,  and  ordered  iiled,  giyea  that 
court  exclusive  jurisdiction  from  that  time  over 
tiie  property  and  assets  of  the  corporation,  when 
followed  by  the  appointment  of  receivers  in  the 
case;  and  a  debtor  of  the  railroad  company, 
garnished  in  an  action  in  a  state  court  after  the 
tiling  uf  such  bill,  should  be  discharged  on  ap- 
plication of  the  receiver  therefor. 

Certified  questions  from  court  of  civil  ap- 
peals, First  supreme  Judicial  district. 

Action  by  B.  A.  Rlesner  against  the  Texas, 
Louisiana  &  Eastern  Railway  Company  and 
the  Gulf,  C«)lorado  &  Santa  V6  Railway  (3om- 
pany,  garnishee. 

Coleman  &  Ross,  for  appellant.  Hutche- 
Bon,  Campbell  &  Sears,  for  appellees. 

BROWN,  J.  The  court  of  dvil  appeals  for 
the  First  supreme  Judicial  district  has  certi- 
fied to  this  court  the  following  statement  and 
questions:  "Appellant  sued  the  Texas,  Louisi- 
ana &  Eastern  Railway  Company  In  the 
cotmty  court  of  Harris  county  for  a  debt, 
and  on  the  30th  day  of  December,  1893,  sued 
ont  a  writ  of  garnishment  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company, 
which  was  duly  served  on  the  2d  day  of  Jan- 
uary, 1894.  The  garnishee  filed  its  answer 
March  10,  1894,  admitting  that  at  the  date 
of  the  service  of  the  garnishment  it  was  in- 
debted to  the  Texas,  Louisiana  &  Eastern 
Railway  Company,  but  set  up  the  facts  stat- 
ed below  to  show  that  the  fund  was  not  sub- 
ject to  the  writ,  and  asked  that  the  receiv- 
ers of  the  defendant  company's  property  be 
made  parties  to  the  suit,  in  order  that  the 
questions  hivolved  might  be  adjudicated. 
The  receivers,  Pntnam  and  Lazarus,  inter- 
vened, also  setting  up  the  facts  stated,  to 
show  that  the  debt  In  question  was  not  sub- 
ject to  garnishment,  and  that  they,  as  such 
receivers,  were  entitled  to  collect  and  ad- 
minister it  under  the  orders  of  the  court 
which  appointed  them.   The  facts  shown  in 
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support  of  the  claim  of  the  receiTers  are  as 
follows:  On  the  25tb  day  of  December,  1893, 
there  was  presented  to  Hon.  David  E.  Bry- 
ant, one  of  the  Judges  of  the  circuit  court 
of  the  United  States  for  the  Eastern  dis- 
trict of  Texas,  a  bill  In  equity  In  behalf  of 
Samuel  A.  Walker  t.  The  Texas,  Louisiana 
&  Eastern  Railway  Company,  requesting  the 
appointment  of  receivers  for  said  company, 
its  assets  and  property.  The  nature  of  this 
bill  is  not  further  shown  by  the  record  be- 
fcHre  us.  It  was  ordered  filed  by  Judge  Bry- 
ant, and  was  filed  In  said  circuit  court  on  the 
2ii[h  day  of  December,  1893.  No  other  action 
was  taken  upon  It  until  February  1,  1891, 
when  Judge  Bryant  appointed  the  interven- 
ers as  receivers  of  the  defendant  railway 
company,  with  power  to  take  possession  of 
same  and  all  of  Its  property,  and  ordered 
that  such  property  be  delivered  to  them.  The 
receivers  qualified,  and  took  possession  of  the 
properties  before  the  trial  of  this  suit  in  the 
covmty  court.  Plaintiff,  Riesner,  recovered 
Judgment  against  the  defendant  company  for 
his  debt,  but  the  county  court  held  that  it 
had  no  Jurisdiction  to  subject  the  fund  in 
the  hands  of  the  garnishee,  and  dissolved  the 
garnishment  and  discharged  the  garnishee. 
Upon  these  facts  the  following  questions  are 
certified  for  decision:  (1)  Was  the  fund  In 
the  hands  of  the  garnishee  at  the  time  of  the 
service  of  the  writ  subject  to  the  garnish- 
ment, or  did  the  application  for  the  appoint- 
ment of  receivers  of  the  property  of  the  de- 
fendant, considered  in  connection  with  the 
subsequent  action  of  the  federal  court,  put 
such  fund  beyond  the  reach  of  the  writ?  (2) 
If  the  fund  was  subject  to  garnishment  when 
It  was  served,  must  the  fund  be  subjected 
by  the  ordinary  statutory  Judgment  rendered 
by  the  court  issuing  the  writ,  or  should  the 
gamisument  be  simply  sustained  by  the  Judg- 
ment rendered,  leaving  the  plalntltT  to  seek 
satisfaction  through  the  orders  of  the  court 
having  charge  of  the  receiverslilp?" 

It  is  generally  held  by  the  courts  and  stat- 
ed lay  the  text  writers  that  when  the  Juris- 
diction of  a  court  attaches  to  any  subject- 
matter  of  litigation,  although  concurrent 
with  another  or  other  courts,  it  becomes  ex- 
clusive for  all  purposes  necessary  to  the  ac- 
complishment of  the  objects  of  the  suit 
Wait,  Insol.  Corp.  S  261;  High,  Rec.  i  52. 
That  is,  if  a  bill  be  filed  in  one  court,  which 
has  for  its  object  the  appointment  of  a  re- 
ceiver to  take  Into  custody  the  property  of 
the  defendant,  and  to  pay  and  discharge  the 
debts  of  such  defendant  from  the  time  that 
the  jurisdiction  attaches  to  the  property,  no 
interference  on  the  part  of  other  courts  will 
be  allowed.  But  this  general  statement 
leaves  open  the  question  as  to  when  and  un- 
der what  circumstances  the  Jurisdiction  of 
the  first  court  does  in  fact  attach  so  as  to 
give  it  exclusive  control  of  the  property 
sought  to  be  subjected.  In  this  state  it  has 
been  established  that  whenever  a  court  of 
competent  Jurisdiction  has  appointed  a  re- 


ceiver for  a  corporation  or  for  an  individual 
or  co-partnership,  the  Jurisdiction  of  that 
court  attaches  to  the  property  of  such  cor- 
poration, person,  or  firm,  although  the  recelr- 
er  has  not  qualified,  or  taken  possession  of 
the  property.  Railway  Co.  v.  Lewis,  81  Tex. 
1, 16  S.  W.  647.  In  the  case  last  cited.  Chief 
Justice  Stay  ton,  speaking  for  the  court,  quot- 
ed from  the  case  of  Maynard  v.  Bond,  67  Mo. 
315,  as  follows:  "The  counsel  for  the  sheriff 
only  objects  that  he  was  prior  in  right  to  the 
receiver,  because  his  levy  was  made  before 
the  receiver  had  executed  and  filed  the  bond 
to  be  given  by  him.  When  the  court  in  such 
cases  appoints  a  receiver,  it  is  because  the 
court  has  first  adjudged  that  the  property  is 
no  longer  to  be  under  the  control  of  the  par- 
ties to  the  suit,  but  is  thenceforth  to  be  and 
is  In  the  custody  of  the  court.  A  receiver 
then  becomes  merely  an  agent  through  whon» 
the  court  acts;  and  whether  he  be  forthwith 
appointed  by  the  court,  as  in  this  case,  or  a 
reference  be  made  to  a  master  or  a  referee 
to  appoint  one,  in  either  case  the  efTect  is  the 
same,— the  title  of  the  receiver  is  of  the  date 
at  which  it  is  ordered  that  a  receiver  be  ap- 
pointed. Then  the  title  of  the  parties  to  con- 
trol dies,  and  then  the  title  of  the  court  and 
of  its  agent  and  officer  immediately  snc- 
ceeds."  This,  In  substance,  asserts  the  prop- 
osition that  whenever  the  Judge  of  the  court 
has  acted  upon  the  application  in  such  way 
as  to  Indicate  that  he  has  determined  that  he 
will  investigate  the  matter,  and  may  appoint 
a  receiver  at  some  future  date,  the  property 
is  thereafter  considered  In  the  custody  of  the 
law,  and  not  liable  to  the  process  of  any 
other  court  pending  such  investigation. 
This  doctrine  Is  sustained  in  the  cases  of 
May  V.  Printup,  59  Ga.  128,  and  Adams  ▼. 
Trust  Co.,  15  O.  C.  A.  1,  66  Fed.  617,  as  well 
as  other  cases.  In  the  former  case  the  Unit- 
ed States  circuit  court  for  the  state  of 
Georgia  had  appointed  a  receiver  for  a  rail- 
road company,  and,  after  administering  the 
property  In  the  hands  of  the  receiver  for  a 
time,  discharged  him  therefrom,  after  which 
another  application  was  filed  in  the  same 
cause,  asking  the  appointment  of  another  re- 
ceiver, which  second  application  was  pend- 
ing In  that  court,  and  a  time  set  for  hear- 
ing it,  when  a  like  application  was  made  In 
a  state  court  In  the  state  of  Georgia,  asking 
the  appointment  of  a  receiver  for  the  same 
railroad  company.  The  state  court  made 
the  appointment  of  a  receiver  in  the  case, 
who  took  possession  of  the  property,  and 
afterwards  the  United  States  circuit  court 
also  appointed  a  receiver  in  the  case  therein 
pending,  the  latter  court  directing  its  re- 
ceiver to  apply  to  the  state  court  for  pos- 
session of  the  property.  The  receiver  ap- 
pointed by  the  federal  court  intervened  in 
the  state  court,  setting  up  the  facts,  and 
asked  that  the  property  be  delivered  into  his 
possession  In  accordance  with  the  appoint- 
ment made  by  the  United  States  circuit 
court.    The  state  court  of  Georgia  ordered 
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Its  receiver  to  turn  over  the  property  to  the 
recover  of  the  federal  court,  which  order, 
upon  appeal,  was  affirmed  by  the  supreme 
court  of  that  state.  In  the  case  of  Adams 
T.  Trust  Co.,  opinion  delivered  by  Judge 
Pardee,  the  United  States  circuit  court  of 
appeals  reversed  the  Judgment  of  the  circuit 
court  of  the  United  States  In  the  state  of 
Florida,  and  directed  It  to  turn  over  to  the 
receiver  of  the  state  court  the  property  of 
the  defendant  In  that  suit  upon  a  state  of 
tacts  very  similar  to  that  which  existed  in 
the  case  of  May  v.  Printup.  Judge  Pardee 
quoted  from  the  opinion  of  Judge  Wood  as 
follows:  "Is  actual  seizure  of  the  pro];>erty 
necessary  to  the  Jurisdiction  of  the  court? 
In  my  Judgment,  It  Is  not  In  this  case  I 
think  the  Jurisdiction  of  the  United  States 
circuit  court  for  the  Northern  district  of 
Georgia  first  attached  to  the  property,  be- 
cause the  suit  in  that  court  was  first  com- 
menced, and  service  of  subpoena  made,  and 
because  (1)  one  of  the  main  objects  of  the 
salt  was  to  obtain  possession  of  the  proper- 
ty, and  such  possession  was  necessary  to  the 
full  relief  prayed  by  the  bill,  and  (2)  l)e- 
cause  by  the  service  of  the  restraining  order 
enjoining  the  defendant  company  from  de- 
livering possession  of  the  trust  property  to 
any  i>erson  except  a  receiver  appointed  by 
this  court  in  this  cause  the  court  acquired 
constructive  possession,  and  from  the  mo- 
ment of  the  service  of  the  restraining  order 
the  property  was  in  gremio  legls."  Of  this 
Judge  Pardee  expressed  his  approval,  say- 
ing: "The  views  expressed  by  Judge  Wood 
have  been  accepted  and  followed  in  this  cir- 
cuit, at  least,  and  we  fully  concur  therein 
as  the  correct  exposition  of  the  law,  and  one 
particularly  applicable  to  the  present  case; 
while  the  decision  of  Mr.  Justice  Bradley, 
doubted  by  himself,  is  open  to  the  objec- 
tion that  thereby  Jurisdiction  is  frequently 
made  to  depend  upon  a  race  between  mar- 
shals and  sheriffs,  likely  to  result  in  unseem- 
ly controversies  between  the  state  and  the 
federal  courts."  In  accordance  with  the  ex- 
pression quoted  from  the  opinion  of  Judge 
Wood  above,  It  has  been  generally  held  by 
the  federal  courts  that  when  a  bill  has  been 
filed  which  seeks  to  subject  the  property  of 
a  corporation,  person,  or  co-partnership  to 
the  payment  of  the  debts  of  all  creditors, 
and  prays  for  the  appointment  of  a  receiver 
to  adnoinister  the  same,  and  when  service 
of  citation  has  been  had  upon  the  defendant, 
the  Jurisdiction  of  the  court  attaches  to  such 
property  so  as  to  exclude  the  interference 
of  any  other  court  therewith.  Belmont  Nail 
Co.  V.  Columbia  Iron  &  Steel  Co.,  40  Fed.  8; 
Shields  v.  Coleman,  157  U.  S.  168,  15  Sup. 
Ct  570;  President  of  Atlas  Bank  v.  Presi- 
dent of  Nahant  Bank,  23  Pick.  480;  Gay- 
lord  V.  Railroad  Co.,  6  Blss.  202,  Fed.  Cas. 
No.  5,284;  Union  Mut  Life  Ins.  Co.  v.  Uni- 
versity of  Chicago,  6  Fed.  443;  Owens  v. 
Railway  Co.,  20  Fed.  10;  Chittenden  v. 
Brewster,  2  W^alL  191;   Adams  v.  Trust  Co^ 


irj  C.  C.  A.  1,  66  Fed.  617;  Post  Fed.  Prac. 
{  9.  In  the  case  of  Railway  Co.  v.  Lewis, 
our  supreme  court  went  no  farther  than  to 
decide  that  the  appointment  of  a  receiver 
without  his  qualification  operated  to  place 
the  property  in  custodia  legls,  but  it  was 
strongly  intimated  that  this-  was  not  the 
limit  at  which  this  court  would  stop  on  the 
question  of  Jurisdiction.  From  the  state- 
ment which  accompanies  the  questions  pro- 
pounded we  conclude  that  no  service  of  pro- 
cess was  had  In  the  case  pending  in  the  fed- 
eral court  when  the  writ  of  garnishment 
was  served  in  this  case,  and  the  question  as 
to  what  would  be  the  proper  rule  in  case 
process  had  been  served  before  the  service 
of  the  writ  of  garnishment  is  not  before  us 
for  decision. 

It  does  appear  from  the  statement  that  the 
petition  in  the  case  instituted  in  the  federal 
court  seeking  the  appointment  of  a  receiver 
was  presented  to  the  Honorable  David  IS. 
Bryant,  Judge  of  the  United  States  circuit 
court  for  the  Eastern  district  of  Texas, 
which  petition  he  acted  upon  so  far  as  to 
examine  it  and  order  It  filed,  from  which  we 
conclude  that  he  determined  that  the  aUega- 
tiona  of  the  petition  were  sufficient  to  show 
a  prima  facie  case  for  the  appointment  of  a 
receiver,  and  that  by  his  action  he  sent  the 
petition  to  be  filed  in  his  court  for  future 
consideration.  This  action  of  the  Judge  was 
sufficient,  if  followed  up  in  due  time  by  the 
appointment  of  a  receiver,  to  fix  the  Juris- 
diction of  that  court  upon  all  the  property 
of  the  defendant  in  that  suit  as  to  liens 
thereafter  attempted  to  be  acquired  througli 
the  process  of  other  courts.  Under  such  cir- 
cumstances the  appointment,  when  made, 
would  relate  back  to  the  filing  of  the  bill. 
Levi  y.  Insurance  Co.,  1  Fed.  206.  Of  course, 
what  we  have  said  might  not  apply  to  a  case 
where  third  parties  had  acquired  rights  in 
the  property  for  a  valuable  consideration 
without  notice,  as.  for  Instance,  by  purchase 
from  the  defendant  or  by  a  contract  lien  for 
a  valuable  consideration  paid.  If  such  a 
case,  should  arise,  we  feel  sure  that  the  equi- 
ties of  such  persons  would  be  properly  rec- 
ognized and  protected  by  that  honorable 
court  In  Railway  Co.  t.  Lewis,  supra.  Chief 
Justice  Stayton  strongly  intimates  ttiat  the 
filing  of  a  bill  or  petition  asking  for  a  re- 
ceiver might  be  held  to  fix  the  Jurisdiction  of 
the  court  In  which  it  was  filed  from  the  time 
of  such  filing  and  before  the  service  of  pro- 
cess or  action  by  the  court;  but  it  Is  not 
necessary  for  us  to  decide  that  question  in 
this  case,  and  we  leave  it  an  open  question, 
as  we  find  it  under  the.  authorities.  While 
there  are  many  expressions  in  the  text-books 
and  in  the  decided  cases  which  would  lead 
to  such  a  conduMon,  we  have  not  been  able 
to  find  any  case  In  which  the  question  was 
Involved  and  decided.  Counsel  for  the  re- 
ceivers, interveners  in  this  case,  urge  upon 
this  court,  as  authority  settling  the  question 
that  the  filing  of  a  bill  fixes  the  JurisdicUon 
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of  the  court  over  the  property  of  the  defend- 
ant, the  cases  of  Chittenden  t.  Brewster,  2 
WalL  191,  and  Gaylord  t.  Railroad  Co.,  G 
Blss.  286,  Fed.  Cas.  No.  5,284.  In  the  for- 
mer case  a  bill  bad  been  filed  in  the  ciicnit 
court  of  the  United  States  attacking  the  va- 
lidity of  an  assignment  made  by  the  debtor 
defendant  to  which  the  assignees  were  par- 
ties. The  purpose  of  the  bill  was  to  set 
aside  that  Instrument,  and  to  have  a  receiver 
appointed  to  administer  the  assets.  Service 
of  process  was  had  upon  all  of  the  defend- 
ants. The  assignees  appeared  in  court,  and 
answered  before  any  proceeding  was  insti- 
tuted in  the  state  court  for  the  appointment 
of  a  receiver  for  the  same  property.  That 
case  differs  from  the  one  now  before  the 
court  In  this:  that  the  Instrument  under 
which  the  assignees  held  the  property  was  at- 
taclied  directly  in  the  proceeding,  and  sought 
to  be  annulled,  which  necessarily  gave  the 
court  jurisdiction  of  the  property  involved, 
and,  in  addition  thereto,  the  court  had  ac- 
quired Jurisdiction  of  the  debtor  and  the  as- 
signees by  service  of  process  and  answer 
filed  before  the  proceeding  in  the  state  court 
was  Inaugurated.  In  this  case  no  service 
had  been  had  upon  the  defendant  when  the 
writ  of  garnishment  was  Issued,  and  there 
was  no  specific  attack  made  ux>on  the  title 
or  claim  of  any  person  to  the  property,  but 
simply  for  the  general  purpose  of  placing  all 
of  the  prox>erty  of  the  defendant  In  the 
ttands  of  a  receiver  for  due  administration. 
In  the  case  of  Oaylord  v.  Railroad  Co.,  cited 
above,  service  had  been  made  upon  the  de- 
fendant before  any  proceeding  was  inaugu- 
rated in  the  state  court  The  court  said: 
''Of  course.  In  all  that  has  been  said  it  is 
assumed— what  was  the  fact  In  this  case- 
that  the  bill  was  not  only  filed  first  in  this 
court,  but  that  the  process  was  issued  and 
duly  served  upon  the  parties,  and  that  they 
were  in  court  subject  to  its  jurisdiction  be- 
fore any  proceeding  was  Instituted  in  the 
state  court."  Neither  of  these  cases  in- 
volves the  point  Insisted  upon  by  counsel  for 
the  receivers  in  this  case,— that  the  filing  of 
the  bill  of  itself  gave  jurisdiction  to  the  court 
over  the  property  of  defendant  They,  how- 
ever, tend  to  support  the  position.  On  the 
other  hand,  there  are  expressions  by  high 
authority  which  would  lead  to  the  conclu- 
sion that  no  such  result  would  follow  the 
filing  of  a  bill  without  service  of  process  and 
without  action  by  the  court  Whenever  that 
question  shall  arise  in  any  case  in  the  future, 
we  feel  confident  that  the  courts  will,  in  the 
true  spirit  of  comity  and  fairness,  determine 
and  settle  it  with  proper  limitations  so  as  to 
guard  against  the  perpetration  of  fraud  and 
the  Jeopardizing  of  the  rights  of  others  to 
which  it  might  be  peculiarly  liable  unless 
properly  guarded.  It  is  fortunate  for  tlie 
country,  for  the  interests  of  public  Justice, 
and  to  the  credit  of  the  Judiciaiy,  both  fed- 
«jral  and  state,  that  with  few  exceptions  the 
courts,  both  federal  and  state,  have  been  lib- 


eral and  Just  in  determining  qnestlons  wliicb 
involve  the  conflict  of  Jurisdiction.  So  long 
as  these  tribunals  manifest  the  Bt>irit  of 
comity  and  fairness  displayed  In  the  cases 
of  Adams  v.  Trust  Co.  and  May  v.  Printup, 
above  cited,  there  can  be  no  serious  dis- 
turbance of  that  harmony  which  should  pre- 
vail between  these  Independent  but  co-ordi- 
nate, jurisdictions,  and  "races  between  mar- 
shals and  sheriffs,  likely  to  result  in  unseem- 
ly controversies  between  the  state  and  fed- 
eral courts,"  will  be  avoided,  because,  when 
either  court  may  feel  that  its  Jurisdiction  has 
been  invaded,  upon  application  by  its  receiv- 
er to  the  court  which  has  taken  possession 
of  the  property  the  wrong  will  be  righted 
In  a  spirit  of  fairness  and  Justice,  as  was 
done  in  the  cases  cited  above  and  in  this 
case  in  the  county  court 

It  will  be  unnecessary  to  answer  the  sec- 
ond question  and  to  the  first  question  we 
answer  that  the  funds  in  the  hands  of  tlie 
garnishee  at  the  time  of  the  service  of  the 
writ  should  be  held  not  to  be  subject  to  gar- 
nishment when  presented  upon  the  applica- 
tion or  intervention  of  receivers  as  in  this 
case,  and  the  county  court  property  held  that 
such  funds  should  not  be  thus  subjected  to 
the  payment  of  the  plaintiff's  debt  We  do 
not  mean  to  say  that,  if  no  Intervention  had 
been  filed  by  the  recelveis,  or  action  taken 
to  bring  the  question  before  the  county 
court,  and  it  had  rendered  Judgment  against 
the  garnishee,  such  Judgment  would  be  void, 
so  as  not  to  protect  It  when  paid;  but  we 
hold  that  upon  snch  application  or  interven- 
tion it  was  the  duty  of  the  county  court  to 
order  that  the  garnishee  be  discharged. 


MORRILL  V.  SMITH  COUNTY. 

(Supreme  Conrt  of  Texas.     May  25,  1896.) 

Counties — Bonds  Issl'bd  to  Railsoads— Valid- 
iTi— Powers  or  Railboad  Coxpahibs  to  Co»- 

SOUDATB — KlOBTS  OF    BoNDHOLDBBS. 

1.  Under  Act  April  12,  1871,  authorizing 
the  issuance  of  bonds  by  counties  in  aid  of 
railroads,  providing  that  do  such  bonds  should 
be  issued  until  the  court  should  have  first  levied 
an  annual  tax  sufficient  to  pay  the  interest 
Iherpon,  and  not  less  tban  2  per  cent  annually 
of  the  principal,  but  containing  the  further  pro- 
vision that  if  such  levy  should  at  any  time  be 
ascertained  to  be  insufficient  the  comptroller 
shonld  see  that  an  additional  tax  was  levied,  it 
was  contemplated  that  the  court  should  exer- 
cise its  judgment  as  the  rate  of  levy  required, 
and  bonds  issued  are  not  rendered  invalid  by  the 
fact  that  the  levy  made  before  their  issuance 
was  insufficient. 

2.  The  fact  that  after  the  voting  of  bonds 
to  a  railroad  company  by  a  county,  when  ita 
road  was  nearly  completed,  but  before  the  is- 
suance of  the  bonds,  other  companies,  owning 
short  lines,  remote  from  such  county,  whose 
property  or  stocli  had  been  acquired  by  such 
company,  were  consolidated  with  it  by  act  of 
the  legislature,  did  not  release  the  county  from 
the  issuance  of  the  bonds,  nor  render  them  in- 
valid. 

3.  A  railroad  company,  which  by  Its  char- 
ter ia  given  the  right  to  "unite  with  any  other 
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rsQioad  compui7,"  by  conaoUdatlnK  with  an- 
other company  exhansta  th«  power,  which  does 
not  pasa,  with  ita  other  powera  or  privilegee,  to 
the  conaolidated  company. 

4.  Authority  giren  a  railroad  company,  by 
ita  charter,  to  conaolidate  with  any  other  com- 
pany, does  not  confer  authority  upon  another 
company  to  consolidate  with  it;  and  the  power 
is,  in  effect,  limited  to  a  onion  with  another  com- 
pany haring  like  power, 

5.  The  holder  of  bonds  ismed  to  a  railroad 
company  two  days  after  an  attempted  consolida- 
tion with  another  company  is  not  estopped,  as 
against  the  county,  to  assert  the  inTalidity  of 
such  consolidation. 

6.  A  statute  authorizing  the  issuance  of 
bonds  by  counties  to  railroad  companies  pro- 
Tided  for  the  levy  of  an  annual  tax  suflScient  to 
pay  the  Interest  and  at  least  two  per  cent,  of 
the  principal,  when  collected  to  be  paid  into  the 
state  treasury  for  the  benefit  of  the  holders  of 
the  bonds,  to  whom  the  interest  and  2  per  cent. 
of  the  principal  of  their  bonds  should  be  paid 
annually  by  warrants  drawn  by  the  comptroller, 
and  the  excess,  if  any,  to  be  used  in  tne  pur- 
chase of  bonds  for  cancellation.  In  a  particu- 
lar case,  DO  payments  were  made  by  the  comp- 
troller on  the  principal  of  the  bonds,  but  all 
abore  interest  was  treated  as  excess,  and  used 
in  the  purchase  of  bonds  for  cancellation.  Beli, 
that  the  bonds  purchased  with  such  2  per  cent. 
would  be  treated  as  still  in  force,  and  were  the 
property  of  the  bondholders  whose  money  was 
used  in  their  purchase. 

Error  to  conrt  of  cItU  appeals  of  First  sn- 
preme  Judicial  cUi.-trlct 

Action  by  M.  A.  Morrill  against  Smith 
€ounty.  Prom  the  decision  of  the  court  of 
dyU  appeals,  en  appeal  (33  S.  W.  899),  both 
parties  bring  error.    Reversed. 

Dickson  ft  Moroney,  T.  W.  Gregory,  and 
D.  W.  Doom,  for  plaintiff  In  error.  .Tas.  M. 
Kdwards  and  B.  C.  &  Cone  Johnson,  for 
defendant  In  error. 

6AINSS,  C  J.  This  suit  was  brought  by 
the  plaintiff  In  error  to  recover  of  Smith 
county  upon  certain  bonds  Issued  to  the 
Houston  &  Oreat  Northern  Railroad  Com- 
pany. The  substantial  defenses  were  (1) 
tliat  the  bonds  were  Issued  without  the  levy 
of  a  sufficient  tax  to  pay  annually  the  in- 
terest and  at  least  2  per  cent,  of  the  prin- 
cipal, as  required  by  the  statute  then  in 
force:  (2)  that  at  the  time  the  bonds  were  is- 
sued the  Houston  &  Great  Northern  Rail- 
road Company  had  been  consolidated  with 
the  International  Railroad  Company,  and 
bad  ceased  to  have  a  corporate  existence, 
and  that  the  bonds  were  therefore  void;  (3) 
that,  if  the  bonds  are  valid,  they  have  been 
In  part  paid  by  the  collection  of  a  tax  to  pay 
an  annual  installment  of  2  per  cent,  of  the 
principal  thereof,  and  the  payment  of  the 
same  into  the  treasury  for  the  use  of  the 
bondholders;  and  (4)  that  certain  install- 
ments had  matured  more  than  four  years 
before  the  Institution  of  the  suit,  and  were 
therefore  barred  by  limitation.  The  trial 
court  held  the  bonds  void,  and  gave  Judg- 
ment for  the  defendant.  Upua  appeal  it  was 
held  by  the  court  of  civil  appeals  that  the 
tax  levy  was  insufficient  in  amount  to  pay 
in  full  the  Interest  and  sinking  fund  upon 


the  Indebtedness,  but  that  the  bonds  were 
valid  for  such  sum  as  the  levy  was  sufficient 
to  pay,  and  that  the  bonds  were  payable  tn 
annual  Installments  of  2  per  cent.,  and  that 
16  of  such  installments  were  barred  by  lim- 
itation. Each  party  has  sought  and  obtain- 
ed a  writ  of  error,— the  plaintiff  claiming 
that  the  court  of  civil  appeals  erred  in  hold- 
ing that  the  bonds  were  not  valid  for  the 
full  amount,  and  In  holding  that  the  16  In- 
stallments were  barred;  the  defendant  as- 
signing that  the  court  of  civil  appeals  erred 
in  not  holding  the  alleged  obligations  void 
In  toto. 

The  debentures  in  question  were  a  part 
of  a  series  of  400  bonds  fOr  $500  each,  and 
purported  to  be  issued  pursuant  to  an  act  of 
the  legislature  approved  April  12,  1871,  en- 
titled "An  act  to  authorize  counties,  cities 
and  towns  to  aid  in  the  construction  of  rail- 
roads and  Other  works  of  internal  improve- 
ment" The  constitution  of  1869  was  then  In 
force,  and  it  contained  the  following  provi- 
sion: "The  inferior  courts  of  the  several  coun- 
ties in  this  state  shall  have  the  power,  upon 
a  vote  of  two-thirds  of  the  qualified  voters 
of  the  respective  counties,  to  assess  and  pro- 
vide for  the  collection  of  a  tax  upon  the  tax- 
able property,  to  aid  In  the  construction  of 
internal  Improvements:  provided,  that  said 
tax  shall  never  exceed  two  per  cent,  upon 
the  value  of  such  property."  Const.  1869, 
art  12,  I  32.  Section  23  of  the  same  article 
provided  that  "It  shall  be  the  duty  of  the 
legislature  to  provide  by  law,  in  all  cases 
where  state  or  county  debt  is  created,  ade- 
quate means  for  the  i>ayment  of  the  current 
interest,  and  two  per  cent  as  a  sinking 
fund  for  the  redemption  of  the  principal; 
and  all  such  laws  shall  be  irrepealable  until 
principal  and  interest  are  fuUy  paid."  The 
act  cited  above  authorized  the  respective 
counties  of  the  state  to  aid  In  the  construc- 
tion of  railroads  or  other  internal  Improve- 
ments; by  taking  stock  or  making  a  dona- 
tion, upon  the  submission  of  the  proposition 
to  the  voters  of  the  county  at  an  election, 
and  upon  a  two-thirds  vote  in  favor  thereof. 
The  act  further  prescribed  that  no  bonds 
shoxdd  Issue  until  the  county  court  should 
have  levied  an  annual  tax  to  pay  the  annual 
Interest,  and  2  per  cent  annually  of  the 
principal,  of  such  bonds.  It  was  further 
provided  that,  in  case  the  levy  made  by  the 
county  court  should  prove  insufficient,  it 
should  be  the  duty  of  the  comptroller  to  see 
that  a  sufficient  levy  was  made.  We  shall 
have  occasion  hereafter  to  discuss  these  pro- 
visions. We  refer  to  them  In  this  place 
merely  for  the  purpose  of  showing  that  the 
legislature.  In  authorizing  the  creation  of  the 
debt  fully  complied  with  the  section  of  the 
constitution  which  required  that  provision 
should  l>e  made  for  the  payment  annually 
of  the  Interest  and  at  least  2  per  cent  of  the 
principal,  as  a  sinking  fund.  Upon  a  proper 
petition,  on  the  27th  day  of  March,  1872,  the 
i  county  court  of  Smith  county  ordered  an 
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election,  In  pannance  of  the  statute,  upon 
the  proposition  to  donate  $200,000  In  bonds 
to  the  Houston  &  Oreat  Northern  Rallroai* 
Company,— one  half  to  be  delivered  when 
the  railroad  should  be  completed  to  Tyler, 
and  the  other  half  when  It  should  be  com- 
pleted to  the  northern  or  western  boundary 
of  Smith  county.  The  election  having  been 
held  on  the  6th  day  of  May  next  thereafter, 
the  court  declared  the  result  in  favor  of  the 
proposition.  On  the  26th  day  of  May,  1873, 
the  president  of  the  company  presented  a 
petition  to  the  county  court,  alleging  a  com- 
pliance with  the  terms  of  the  proposition  on 
the  part  of  the  company,  and  asking  that  the 
bonds  should  be  issued.  Action  was  takev 
at  that  term  of  the  court,  and  an  order  en- 
tered levying  an  annual  tax  of  three-fourths 
of  1  i>er  cent,  upon  the  taxable  values  of  the 
county,  and  directing  an  Issue  of  the  bonds. 
Certain  recitals,  and  the  words  "three- 
fourths,"  were  stricken  out  of  the  minutes, 
and  the  Judge  before  whom  this  case  was 
tried  found  that  this  was  done  by  direction 
of  the  county  court  at  the  same  time  at 
which  the  original  entry  was  made.  But  we 
pass  over  this  proceeding,  since  we  do  not 
find  a  determination  of  its  effect  necessary 
to  a  decision  of  the  case.  After  some  further 
negotiations  the  county  court,  on  the  2d  day 
of  October,  1873,  entered  an  order  directing 
that  the  bonds  should  bear  date  as  of  the 
15th  day  of  May  next  preceding,  and  also 
levying  an  annual  tax  of  one-half  of  1  per 
cent,  upon  the  property  of  the  county  for 
tlie  payment  of  the  annual  Interest,  and  2 
per  cent,  annually  of  the  principal,  of  such 
bonds.  The  trial  court  found  that  the  tax  so 
levied  was  not  sufficient  to  pay  the  annual 
Interest  and  installment  of  the  sinking  fund 
provided  for  by  the  statute,  and  that,  there- 
fore, the  bonds  were  void.  That  court  also 
found  that  the  tax  rolls  for  the  year  1872, 
in  which  the  election  was  ordered,  showed 
property  In  Smith  county,  subject  to  taxa- 
tion, of  the  aggregate  value  of  $2,665,426, 
and  for  the  year  1873,  during  which  the 
bonds  were  Issued,  of  the  value  of  $3,158,281. 
The  correctness  of  the  court's  ruling  upon 
this  point  presents  the  leading  question  in 
the  case.  We  will  now  quote  such  sections 
of  the  act  under  which  the  bonds  were  Is- 
sued as  bear  upon  the  question : 

"Sec.  5.  A  special  meeting  of  the  county 
court  shall  be  held  on  the  first  Monday  after 
the  return  day  of  such  election  when  the 
court  shall  ascertain  and  record  the  result 
of  the  election,  and  If  two-thirds  of  the 
qualified  voters  of  the  county  shall  have  vot- 
ed in  favor  of  the  proposition  at  such  elec- 
tion, then  it  shall  be  the  duty  of  the  court 
to  make  such  orders  and  adopt  such  regula- 
tions as  will  give  practical  effect  to  the 
proposition  so  voted  for,  and  for  that  object 
the  court  shall  have  power  to  issue  county 
bonds  to  draw  interest  not  exceeding  ten  per 
cent,  per  annum,  and  to  levy  a  tax  ui>on  all 
real  and  personal  property  situated  in  the 


county,  not  to  exceed  two  per  cent,  on  the 
assessed  value  of  such  property  In  any  one 
year. 

"Sec.  0.  All  county  bonds  that  may  be  is- 
sued in  giving  effect  to  such  proposition, 
shall  be  signed  by  the  presiding  Justice  of 
the  court  and  shall  be  attested  by  the  clerk 
with  the  seal  of  the  court  But  no '  such 
bonds  shall  be  issued  until  the  court  shall 
have  first  levied  an  annual  tax  upon  all  real 
and  personal  property  situated  In  the  coun- 
ty, which  shall  be  sufficient  to  pay  the  an- 
nual Interest,  and  not  less  than  two  per 
cent,  annually  of  the  principal  of  said  bonds, 
besides  the  expenses  of  assessing  and  collect- 
ing the  same,  which  levy  shall  continue  in 
force  until  the  whole  amount  of  the  princi- 
pal and  interest  of  said  bonds  shall  have 
been  fully  paid;  provided,  that  no  bonds- 
shall  be  issued  or  donation  made  under  the 
provisions  of  this  act  except  for  such  por- 
tions of  the  work  In  aid  of  which  it  Is  pro- 
posed to  issue  bonds  or  make  a  donation,  a» 
shall  have  been  completed  at  the  time  wben 
the  bonds  are  issued  or  donation  made." 

"Sec.  14.  If  It  shall  be  ascertained  at  any 
time  that  the  tax  which  has  been  levied,  for 
the  payment  of  county  bonds  issued -under 
the  provisions  of  this  act  is  Insufficient  to- 
pay  the  annual  interest  and  two  per  cent, 
annually  of  the  principal  of  such  bonds,  be- 
sides the  expenses  of  assessing  and  collect- 
ing such  tax,  it  shall  be  the  duty  of  the 
comptroller  to  see  that  such  additional  tax  is 
levied  and  collected  as  will  be  sufficient  to 
make  such  payments,  which  levy  shall  be 
continued  In  force  until  the  whole  amount 
of  the  principal  and  Interest  of  said  bonds 
shall  have  been  fully  paid. 

"Sec.  15.  No  county  shall  aid  In  the  con- 
struction of  any  one  railroad  or  work  of  In- 
ternal improvement  to  an  amount  exceeding- 
ten  per  cent,  ot  the  assessed  value  of  the  reaY 
and  personal  property  irttuated  in  the  coun- 
ty, to  be  ascertained  by  reference  to  the  lat- 
est assessment  of  said  property  for  state 
taxes;  and  no  county  shall  aid  in  the  con- 
struction of  any  such  works  of  Internal  Im- 
provement to  an  amount  exceeding,  in  the 
aggregate  at  any  one  time,  twenty  per  cent, 
on  the  assessed  value  of  all  the  real  and 
personal  property  situated  in  the  county,  to 
be  ascertained  in.  like  manner."  Oen.  Laws 
Reg.  Sess.  1871,  pp.  30,  31. 

Section  15  contains  the  only  express  limita- 
tion found  in  the  act  as  to  the  amount  of  the 
Indebtedness  which  a  county  is  empowered 
to  create.  It  was  not  to  exceed,  for  any 
one  work  of  internal  improvement,  10  per- 
cent, of  the  taxable  values  of  the  county,, 
as  shown  by  the  latest  official  assessment^ 
nor  20  per  cent,  on  the  aggregate,  If  there 
should  be  more  than  one.  It  was  not  shown 
In  this  case  that  aid  was  extended  to  any 
other  work  under  the  statute,  nor  did  it  ap- 
pear that  the  indebtedness  sought  to  be  cre- 
ated by  the  proposition  submitted  to  tbe 
voters  of  Smith  county  exceeded  10  per  cent. 
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of  Its  taxable  valueB,  as  sbown  by  tbe  last 
•Bsessment.  The  per  cent,  of  the  amount 
shown  by  the  assessment  rolls  of  1872  was 
largely  more  than  the  amount  voted.  Sec- 
tion 5  contains  an  express  grant  of  power  to 
leyy  a  tax,  not  exceeding  2  per  cent,  for 
the  payment  of  the  debt  when  created.  The 
tax  levied  In  this  case  was  one-half  of  1 
per  cent.,  and  the  complaint  Is  that  It  was 
not  enough.  Now,  it  must  be  borne  in  mind 
that  section  6  contains  a  proviso  that  no 
bonds  should  issue,  except  for  such  portions 
of  the  work  as  should  have  been  completed 
according  to  tbe  terms  of  the  proposition,  at 
the  time  of  their  issue.  The  power  to  issue 
the  bonds  was  made  dependent  upon  a  com- 
pliance on  part  of  the  company  with  the 
terms  of  ihe  proposition  submitted  by  the 
county  court,  and  approved  by  the  vote  of 
the  people.  When  the  worlt  was  completed 
a  debt  was  created,  and  it  became  the  Im- 
perative duty  of  the  county  court  (or  the  po- 
lice court,  as  it  was  then  called)  to  issue  the 
bonds,  or  make  the  donation,  as  the  case 
might  be.  Tbe  statute  had  limited  the 
amount  of  tbe  indebtedness.  It  had  also 
fixed  a  limit  to  the  tax  to  be  levied,  and  had 
provided  for  the  levy  of  a  tax  to  pay  the 
annual  interest  and  installments  upon  the 
bonds.  Under  such  circumstances,  it  is  un- 
reasonable to  presume  that  the  legislature 
intended  to  make  t^e  valiaity  of  the  bonds 
dqtendent  upon  the  sufficiency  of  the  tax 
levied  for  the  payment  of  tbe  annual  interest 
and  Installments,  or,  in  other  words,  to  pro- 
vide that  In  case  the  court  should,  either 
intentionally  or  through  error  of  judgment, 
make  an  insufficient  levy,  the  bonds  should 
be  absolutely  void.  It  is  true  that  tbe 
words,  "no  such  bonds  shall  be  issued,  un- 
til tbe  court  shall  have  first  levied  an  annual 
tax,"  etc.,  make  it  the  imperative  duty  of  the 
court  to  levy  what  they  should  deem  a  tax 
sufficient  in  amount  for  the  purpose.  They 
are  words  of  command,  and,  in  a  sense,  man- 
datory. But  they  are  not  necessarily  man- 
datory In  the  sense  that  the  bonds  should  be 
void  in  tbe  event  the  tax,  for  any  reason, 
should  not  be  sufficient.  We  should  be  loath 
to  hold  that  any  such  result  was  ever  in- 
tended, even  had  section  14  been  omitted 
from  tbe  act.  In  determining  the  amount  of 
indebtedness  wlilch  the  county  could  create 
under  section  15,  it  is  provided  that  the 
court  is  to  be  guided  by  the  assessed  values 
as  shown  by  the  latest  rolls.  There  is  no 
such  provision  in  section  6,  and  tbe  omission 
Is  significant.  If  it  had  been  intended  that 
the  county  court  should  not  exercise  their 
best  judgment  as  to  the  amount  of  the  tax 
to  be  levied,— that  they  should  have  no  dis- 
cretion,—it  seems  to  us  that  words  would 
have  been  inserted  in  sectloa  6  so  as  to  make 
it  read,  "No  bonds  shall  be  issued  until  the 
court  shall  bave  first  levied  an  annual  tax 
upon  all  the  real  and  personal  property  sit- 
uated In  the  county,  as  shown  by  the  last  offi- 
cial assessment  rolls  of  the  county,  which 


shall  be  sufficient  to  pay,"  etc.  In  such  a 
case  the  doctrine  announced  In  tbe  case  of 
Citizens'  Bank  v.  City  of  Terrell,  78  Tex.  450, 
14  S.  W.  1003,  would  have  applied.  But  sucb 
Is  not  the  language  of  tbe  section.  It  does 
not  confine  the  court  to  tbe  assessed  valua- 
tion. The  court,  in  determining  tbe  amount 
of  the  levy,  are  left,  as  we  tliink,  to  act  upon 
their  own  judgment,  and  to  consider  any 
probable  Increase  or  decrease  In  tbe  taxa- 
ble values  of  the  county.  The  fact  that  sec- 
tion 15  provides,  in  effect,  that  in  creating  a 
debt  for  internal  improvements,  and  in  fix- 
ing the  limits  of  the  amount  to  be  created, 
as  that  it  should  not  exceed  10  per  cent  of 
the  value  of  tbe  property  situate  in  tbe  coun- 
ty, the  county  court  were  to  be  governed  by 
"the  latest  assessment  of  said  property  for 
state  taxes,"  Is  not  An  argument  that  they 
should  be  controlled  by  the  previously  as- 
sessed official  valuation,  In  determining  the 
rate  of  tax  to  be  levied  for  the  payment  of 
the  bonds.  On  tbe  contrary,  the  mention 
of  the  final  assessment  In  section  15,  and  Its 
omission  in  section  6,  tend  rather  to  show 
that  the  court  was  not  bound  to  take  the 
assessment  as  the  basis  of  the  levy.  We 
are  of  opinion,  therefore,  that  the  section 
must  be  construed  as  If  It  bad  read  that  the 
court  should  levy  a  tax  which  in  their  judg- 
ment shall  be  sufficient  to  pay  the  annual 
Interest  and  an  annual  installment  upon  the 
principal  of  at  least  2  per  cent.  If  there 
were  any  reasonable  doubt  as  to  this  con- 
struction, it  is  swept  away  by  the  fourteenth 
section  of  the  act  That  section  provides 
for  the  contingency  of  an  insufficient  levy 
by  the  court  and  evidently  contemplates 
that,  in  the  exercise  of  their  discretion  in  de- 
termining the  amount  they  might  commit 
an  error.  It  is  unreasonable  to  presume 
that  the  legislature  intended  that  the  bonds 
should  be  Invalid  if  a  sufficient  levy  was 
not  made,  when  in  tbe  same  act  it  Is  provid- 
ed that  the  comptroller  should  see  that  an 
additional  tax  was  levied  In  the  event  that 
such  contingency  should  happen. 

It  is  next  insisted  that  the  Houston  & 
Great  Northern  Railroad  Company  bad  con- 
solidated   with   other   companies,   and   that 
because  of  the  alleged  consolidation  the  pur- 
ported  obligations   were   void.    On  the  Stb 
day  of  May,  1873,— which  was  probably  a 
few  days  before  the  work  contemplated  in 
the  proposition  submitted  to  tbe  voters  of 
tbe  county   had  been  fully  completed,— the 
legislature  passed  an  act  which  incorporated 
three  other  companies  Into  tbe  Houston  & 
Great   Northern   Railroad   Company.     Since 
much  stress  is  laid  upon  this  statute,  we 
copy  it  In  full.    It  reads  as  follows: 
"An   act  to  consolidate  the   Houston  Tap 
and    Brazoria    Railway,    the    Huntsvllle 
Branch  Railway,  and  the  Victoria  Colum- 
bia Railroad  with  tbe  Houston  and  Great 
Northern  Railroad. 

"Whereas,  the  Houston  and  Great  North- 
ern Railroad  Company  are  tbe  owners,  by 
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pui^hase  at  sale  on  foreclosure  of  mortgage 
by  the  state,  and  otherwise,  of  the  Houston 
Tap  and  Brazoria  Railway;  and  whereas, 
said  Houston  and  Great  Northern  Railroad 
Company  own  all  the  stock  of  the  Huutsvllle 
Branch  Railway,  and  are  operating  eight  (8) 
miles  of  road  under  the  charter  thereof;  and 
whereas,  said  Houston  and  Oreat  Northern 
Railroad  Company  are  the  owners  of  the 
stock  of  the  Columbia  and  Victoria  Railroad 
Company;  therefore, 

"Section  1.  Be  it  enacted  by  the  legislature 
of  the  state  of  Texas,  that  the  Houston  Tap 
and  Brazoria  Railway,  and  the  Huntsvllle 
Branch  Railway,  and  the  Columbia  and  Vic- 
toria Railroad,  are  hereby  made  and  declared 
to  be,  to  all  Intents  and  purposes  In  law,  a 
part  of  the  Houston  and  Oreat  Northern 
Railroad,  and  shall  be  under  the  control  and 
management  of  the  said  Houston  and  Great 
Northern  Railroad,  in  like  manner  as  every 
other  part  of  their  railroad;  and  all  rights, 
privileges  and  franchises  granted  or  secur- 
ed In  the  charter  of  either  or  all  of  the  af  ore- 
flald  corporations  shall  inure  to  and  be  exer- 
cised and  enjoyed  by  the  said  Houston  and 
Great  Northern  Railroad  Company,  as  fully 
And  to  the  same  extent  as  they  could  have 
been  by  either  of  said  companies;  provided 
that  nothing  herein  contained  shall  have  any 
effect  to  relieve  said  consolidated  company,  or 
said  Houston  Tap  and  Brazoria  Railway, 
from  any  debt  or  liability  whatever,  to  which 
either  of  said  roads  may  be  liable  without  this 
act 

"Sec.  2.  Be  It  further  enacted,  that  this  act 
shall  take  efFect  from  and  after  Its  passage. 
Approved  May  8th,  1873."  Sp.  Laws  1873,  p. 
399. 

Did  this  act  have  the  effect  to  absolve  Smith 
county  from  the  obligation  entered  into  in  its 
belialf  by  virtue  of  the  authority  conferred  by 
the  voters  of  tlie  county?  It  has  been  held 
by  the  supreme  court  of  the  United  States 
that  where  the  county  court  had  been  author- 
ized by  a  vote  of  a  township  to  subscribe  to 
a  certain  railroad  company,  and  where  the 
company,  before  the  subscription  was  made, 
consolidated  with  another  company,  thus 
forming  a  third,  the  extinction  of  the  com- 
pany In  favor  of  which  the  subscripticMi  was 
valid  worked  a  revocation  of  the  power,  and 
that  the  subscription  to  the  new  company  was 
void.  Harshman  v.  Bates  Co.,  92  U.  S.  569. 
But  in  subsequent  cases  it  is  held  by  the  same 
•court  that,  where  a  subscription  by  a  county 
is  authorized  when  made,  the  subsequent  con- 
solidation of  the  company  to  which  it  is  made 
does  not  release  the  subscription,  unless  the 
•consolidntion  worlcs  a  material  and  funda- 
mental alteration  In  the  organization  and  pur- 
pose of  the  company.  Town  of  East  Lincoln 
V.  Davenport,  94  U.  S.  801;  County  of  Calla- 
way V.  Foster,  93  U.  S.  507;  County  of  Scot- 
land Co.  V.  Thomas,  94  U.  S.  682.  See,  also, 
Kenicott  v.  Supervisors,  16  Wall.  464;  Smith 
V.  Clark  Co.,  54  Mo.  58;  Branch  v.  City  of 
Charleston,  82  U.  S.  677;  Bates  Co.  v.  Win- 


ters, 112  U.  S.  S25,  5  Sup.  Ct.  157.  It  is  to  be 
Inferred  from  the  act  itself,  and  from  facts 
of  which  we  have  judicial  knowledge,  that 
the  companies  which  were  absorbed  by  the 
Houston  &  Great  Northern  Railroad  Com- 
pany owned  short  and  insignificant  lines,  re- 
mote from  Smith  county,  the  operation  of 
which  by  the  principal  company  could  in  no 
manner  have  affected  detrimentally  the  in- 
terests of  the  people  of  the  county.  If  there 
was  any  result  flowing  from  the  consolidation 
in  question  which  was  calculated  to  impair 
In  the  slightest  degree  the  consideration 
which  may  be  presumed  to  have  induced  the 
favorable  vote  upon  the  proposition,  we  may 
safely  say  that  this  record  does  not  show  it. 
For  the  reasons  given,  we  think  the  con- 
solidation effected  by  the  act  last  cited  did 
not  release  the  county  from  Its  promise  to 
donate  the  bonds. 

The  bonds  were  Issued  on  the  2d  day  of 
October.  1873.  Two  days  before  their  deliv- 
ery, articles  of  agreement  for  the  consolida- 
tion of  the  Houston  &  Great  Northern  Rail- 
road Company  and  the  International  Railroad 
Company  were  adopted  by  each  of  those  cor- 
porations, in  a  meeting  of  their  respective 
stockholders,  and  were  signed  by  the  presi- 
dent and  secretary  of  each.  Now,  It  Is  also 
insisted  not  only  that  by  this  action  the  con- 
tract to  deliver  the  bonds  was  released,  but 
also  that  the  bonds  were  void  because  of  the 
fact  that  they  were  Issued  to  a  purported 
corporation,  which,  by  reason  of  its  consolida- 
tion with  another  company,  bad  ceased  to 
exist  at  the  time  of  their  delivery.  This  con- 
tention Involves  the  proposition  that  the  con- 
solidation attempted  to  be  accomplished  by 
the  action  of  the  two  companies  on  the  30th 
day  of  September  was  legal.  Was  it  a  law- 
ful consolidation?  Before  two  corporations 
can  consolidate,  both  must  have  legislative 
authoritv  for  their  action.  Let  us  first  in- 
quire, did  the  Houston  &  Oreat  Northern 
Railroad  Company  have  the  power?  It  is 
not  claimed  that  such  authority  was  confer- 
red upon  it  by  its  original  charter.  But  it 
is  contended  that  the  power  was  acquired 
through  the  consolidation  of  the  Houston  & 
Great  Northern  Railroad  Company  with  the 
Houston  Tap  &  Brazoria  Railroad  Comiiany 
and  other  companies,  which  was  effected  by 
tlie  act  of  May  8,  1873.  The  charter  of  the 
Houston  Tap  &  Brazoria  Company  contained 
the  following  provision:  "And  said  company 
is  hereby  authorized  by  the  vote  of  a  ma- 
jority of  the  stocldiolders,  to  unite  with  any 
other  railroad  company,  converting  the  stock, 
assets  and  property  with  that  of  any  other 
company  into  one  railroad  company,  and 
snld  road  so  united,  or  any  portion  of  the 
same,  may  be  managed  and  controlled  by 
one  board  of  directors,  and  as  one  road  and 
under  such  name  and  style  as  may  be  fixed 
upon  by  agreement;  provided  the  name  of 
one  of  said  companies  so  unitinir,  shall  be 
retained."  Sp.  Laws  1856.  p.  269.  The  ar- 
gument is  that  this  power  of  consolidation 
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pfused  to  the  Houston  &  Great  Northern 
Railroad  Company  by  virtue  of  that  provi- 
elon  In  the  act  of  May  8,  1873,  which  reads 
as  follows:  "And  all  rights,  priTileges  and 
franchises  granted  or  secured  in  the  charter 
of  either  or  all  of  the  aforesaid  corporations, 
shall  Inure  to  and  be  exercised  and  enjoyed 
oy  the  said  Houston  &  Great  Northern  Rail- 
road Company  as  fully  and  to  the  same  ex- 
tent as  they  could  have  been  by  either  of 
said  companies."  The  power  of  consolida- 
tion may  be  conceded  to  be  a  right  or  privi- 
lege, within  the  meaning  of  those  words  as 
there  employed.  But  the  question  arises, 
did  the  power  of  consolidation  granted  to 
the  Houston  Tap  &  Brazoria  Railroad  Com- 
pany continue  after  It  had  once  been  con- 
solidated with  another  company?  Was  It  In- 
tended to  confer  upon  the  company  a  con- 
tlnaing  authority  to  make  successive  con- 
soUdationa?  A  fair  construction  of  the  pro- 
vision heretofore  quoted  from  the  company's 
cliarter  does  not  admit  of  an  affirmative  an- 
swer. The  authority  Is  "to  unite  with  any 
other  railroad  company."  This  means  any 
one  company,  and  not  any  oit«  or  more  com- 
panies. Such  meaning  cannot  be  given  to 
the  language,  save  by  a  very  liberal  con- 
straction;  and  it  would  require  a  stUl  more 
liberal  construction  to  imply  an  authority 
to  unite  first  with  one  company,  and  then 
with  others,  in  succession.  The  rule  is  that 
where  there  is  a  reasonable  doubt  as  to  the 
extent  of  the  privilege  conferred  in  a  charter 
of  a  private  corporation.  It  is  to  be  construed 
most  favorably  to  the  public.  4  Thomp. 
Corp.  {  534S.  But,  even  had  the  language 
under  consideration  been  more  favorable  to 
the  construction  claimed  by  the  defendant 
in  error  in  this  case,  we  should  gravely 
doubt  whether  the  legislature  had  ever  In- 
tended to  give  to  any  company  the  power, 
by  successive  consolidation  with  other  com- 
panies, to  acquire  all  the  railroads  of  the 
state,  and  to  organize  them  Into  one  vast 
monopoly  of  its  carrying  trade.  Our  conclu- 
sion being  that  the  Houston  Tap  &  Brazoria 
Railroad  Company  had  the  power  to  make 
but  one  consolidation.  It  follows  that  when 
It  was  consolidated  with  the  Houston  & 
Great  Northern  Railroad  Company  its  power 
was  exhausted,  and  that  the  right  did  not 
pass  to  the  consolidated  company.  The  dis- 
cussion of  this  branch  of  the  case  might  ap- 
propriately end  here;  for  if  the  Houston  & 
Great  Northern  Railroad  Company  did  not 
have  the  power  to  consolidate  with  the  In- 
ternational Company,  there  was  no  lawful 
consolidation  when  the  bonds  were  issued. 
Bat  there  is  still  another  view  of  the  ques- 
tion, wh!ch,  under  the  decisions  of  this 
court,  leads  to  the  same  result  It  has  been 
held  that  the  power  given  to  one  railroad 
company  to  consolidate  with  any  other  like 
company,  without  naming  any,  authorizes 
any  other  company  to  consolidate  with  it. 
In  re  Prospect  Park  &  C.  I.  R.  Co.,  67  N.  Y. 
371.    But  a  contrary  rule  is  recognized  in 


this  state.  Railway  Co.  v.  Rushing,  69  Tex. 
306,  6  S.  W.  834.  See,  also,  Railway  Co.  v. 
Morris,  67  Tex.  699,  4  a  W.  156.  It  does  not 
follow  that  because  the  charter  of  a  rail- 
way company  empowers  it,  in  general  lan- 
guage, "to  consolidate  with  any  other  rail- 
road company,"  these  words  should  be  con- 
strued as  conferring  the  power  upon  any 
other  company  to  consolidate  with  it  They 
reasonably  admit  of  the  construction  that 
the  company  named  is  empowered  only  to 
unite  with  any  other  company  which  has  a 
like  power,  and  It  would  seem  that,  under 
the  general  rule  previously  announced,  the 
construction  least  favorable  to  the  corpora- 
tion should  control.  At  all  events,  when  we 
attempt  to  adopt  the  construction  insisted 
upon  on  behalf  of  Smith  county,  in  respect 
to  the  grant  in  the  charter  of  the  Houston 
Tap  &  Brazoria  Railroad  Company,  we  en- 
counter a  grave  constitutional  difficulty. 
The  contention  Is  that  the  special  charter 
of  the  company  not  only  confers  power  upon 
the  company  to  consolidate  with  any  other 
railroad  company,  but  also  upon  any  other 
such  company  to  consolidate  with  it  The 
title  of  the  act  (already  quoted)  is  clearly 
sufficient  to  embrace  the  grant  of  any  pow- 
ers to  the  company  incorporated  which  were 
appropriate  to  its  purposes.  But  is  there 
anything  In  the  title  that  Indicated  that  it 
was  one  of  the  objects  of  the  act  to  confer 
power  upon  all  the  railroads  of  the  state  to 
consolidate  with  that  company?  That  in- 
volved a  distinct  grant  and  enlargement  of 
power  to  every  other  railroad  company  in 
the  state,  and  it  seems  to  us  that  If  such 
was  the  intent  of  the  legislature,  it  comes 
within  the  scojpe  of  the  very  evil  which  was 
intended  to  be  suppressed  by  that  section  of 
the  constitution  which  required  that  the 
object  of  every  act  be  expressed  In  its  title. 
Giddings  V.  City  of  San  Antonio,  47  Tex. 
548;  Peck  v.  City  of  San  Antonio,  61  Tex. 
490.  Before  we  dismiss  this  subject,  we 
may  add  that  the  act  of  the  8th  of  May, 
1873,  Indicates  that  neither  the  managers  of 
the  corporations  named  in  the  act  hor  the 
legislature  which  passed  it  seemed  to  have 
given  the  charter  of  the  Houston  Tap  & 
Brazoria  Railroad  Company  the  construction 
here  contended  for  in  behalf  of  the  county; 
for  if  the  charter  gave  It  the  power  of  suc- 
cessive consolidation,  and  gave  all  other 
companies  the  power  to  consolidate  with  it, 
no  legislation  was  necessary  to  accomplish 
that  which  the  statute  In  question  was  evi- 
dently Intended  to  effect  But  it  Is  also 
claimed  that  by  virtue  of  section  14  of  its 
charter  the  International  Railroad  Company 
had  an  Independent  power  of  consolidation 
with  any  other  company.  That  section  Is  as 
follows:  "Said  company  shall  have  the  right 
to  connect  Itself  with  any  other  railroad 
company  within  or  without  the  state,  and 
under  such  terms  as  it  shall  deem  best  to 
operate  and  maintain  its  said  railroad  in 
connection  or  consolidation  with  any  such 
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Other  railroad  company."  8p.  Laws  1870,  p. 
100.  Does  this  mean  that  the  company  is 
authorized  merely  to  operate  its  road  in 
connection  with  thai  of  another  company, 
under  such  arrangem->nts  for  a  division  of 
profits  as  may  be  agreed  upon,  or  that  It 
may  merge  its  corporate  existence  with  an- 
other company,  and  thus  become  a  new  cor- 
poration? By  a  very  liberal  construction.  It 
may  be  held  to  confer  the  power  of  cor- 
porate consolidation;  but  here,  again,  the 
rule  that  in  case  of  doubt  it  must  be  resolved 
against  the  corporation  applies.  By  a  lib- 
eral and  strict  construction,  the  section  au- 
thorizes merely  a  traffic  consolidation,  and 
under  the  rule  announced  that  construction 
should  prevail.  Upon  this  branch  of  the 
case  our  conclusion  is  that  no  lawful  con- 
solidation was  effected  between  the  Houston 
&  Great  Northern  Railroad  Company  and 
the  International  Railroad  Company  prior  to 
the  execution  and  delivery  of  the  bonds. 

But  the  proposition  is  also  asserted  that 
there  was  a  de  facto  consolidation,  and  that 
the  parties  are  estopped  from  disputing  the 
fact  in  a  collateral  proceeding.  It  may  be 
gravely  doubted  whether  the  de  facto  con- 
solidation had  gone  Into  effect  when  the 
bonds  were  issued.  It  is  true  that  the  agree- 
ment between  the  two  companies  was  not  an 
agreement  to  consolidate  in  future,  but  an 
agreement  of  present  consolidation.  But  at 
the  time  it  was  entered  into  a  resolution  was 
passed  by  the  Houston  &  Great  Northern 
Company  that  it  should  not  take  effect  until 
the  directory  of  the  new  company  was  or- 
ganized. The  fact  that  two  days  after  this 
the  bonds  were  Issued  to  the  Houston  & 
Great  Northern  Railroad  Company  would  In- 
dicate that  the  consolidation  was  not  then 
complete.  However  this  may  be,  we  are  of 
opinion  that  the  plaintiff  in  this  case  Is  not 
estopped  to  show  that  the  consolidation  was 
ultra  vires  and  hence  invalid  as  to  her.  If 
the  bonds  had  in  fact  been  issued  to  the  con- 
solidated company,  and  If  there  had  been  an 
attempt  on  part  of  the  original  company, 
with  Which  the  county  had  contracted,  to  Ig- 
nore the  consolidation,  and  to  claim  that  the 
bonds  should  be  issued  to  it,  then  the  county 
might  well  claim  an  estoppel.  But,  If  there 
be  an  estoppel  here,  It  must  be  upon  the  other 
fact.  The  county  has  Issued  the  bonds  to 
the  original  company,  and  It  may  be  seriously 
doubted  at  this  late  day  whether  it  should 
be  permitted  to  deny  that  at  the  date  of  the 
issue  the  obligee  was  an  existing  corporation. 
See  Bank  v.  Trimble,  6  B.  Mon.  590;  Receiv- 
ers of  Bank  of  ClrclevUle  v.  Renlck,  15  Ohio, 
822;  John  v.  Bank,  2  Blackf.  367;  Society  v. 
Perry,  6  N.  H.  164,  Our  conclusion  is  that 
the  bonds,  as  Issued,  were  valid  obligations 
against  the  county  for  the  full  amount  for 
which  they  were  executed.  This  brings  us 
to  the  question  whether  the  2  per  cent,  which 
was  annually  collected  for  a  payment  upon 
the  principal  of  the  bonds,  and  which  was 
paid  into  the  state  treasury  for  that  purpose. 


should  be  credited  upon  the  bonds.  The 
eighth,  tenth  and  eleventh  sections  of  the 
statute  under  which  the  bonds  were  issued 
provided,  in  effect,  that  a  sufficient  sum 
should  be  raised  annually,  by  taxation,  to  pay 
for  each  year  the  interest,  and  at  least  2  per 
cent,  of  the  principal,  of  the  bonds;  that  the 
money  so  raised  should  be  paid  to  the  treas- 
urer of  the  state,  and  should  be  paid  by  him 
to  the  parties  entitled  to  receive  the  same, 
upon  a  warrant  drawn  for  that  purpose  by  tue 
comptroller.  Any  surplus  not  necessary  to  pay 
the  Interest  and  the  2  per  cent,  was  to  be  used 
In  the  purchase  and  cancellation  of  the  bonds. 
It  was  made  the  duty  of  the  comptroller  and 
of  the  treasurer  to  see  to  the  proper  disburse- 
ment of  the  fund.  In  pursuance  of  the  act 
the  bonds,  which  were  to  run  fOr  20  years,  pro- 
vided for  the  payment  of  the  interest  and  of 
the  2  p^  cent  of  the  prlncii>al  annually.  The 
Interest  payable  was  evidenced  by  coupons. 
The  money  which  was  collected  by  taxation 
for  the  payment  of  the  debt  was  paid  into  the 
state  treasury  as  required  by  the  statute. 
From  the  sum  so  collected  and  turned  Into 
the  treasury,  the  interest  was  paid,  but  the  2 
per  cent  which  It  was  contemplated  should 
be  paid  to  the  bondholders  was  not  In  fact 
paid.  The  eighth  section  of  the  act  under 
which  the  bonds  were  Issued  provided  that 
any  excess  which  might  remain  after  the  pay- 
ment of  the  Interest  and  2  per  cent,  of  the 
principal  for  the  current  year  should  be  used 
in  the  purchase  and  cancellation  of  the  bonds. 
But,  Instead  of  paying  the  Installment  of  2 
per  cent  to  the  bondholders,  the  comptroll» 
treated  all  that  remained  after  the  i>ayment 
of  the  Interest  as  such  excess,  and  used  it 
In  the  purchase  of  bonds,  presumably  for 
cancellation.  The  purchases  began  In  the 
year  1880,  and  were  continued  during  the  re- 
mainder of  the  20  years  for  which  the  bonds 
were  to  run.  Some  of  the  purchases  were 
made  at  the  Instance  of  the  county  court,  and 
presumably  all  were  made  with  their  concur- 
rence, and,  80  far  as- appears  by  the  record, 
with  the  acquiescence  of  the  bondholders. 
In  fact,  the  parties  at  Interest,  as  well  as  the 
comptroller,  seem  to  have  treated  the  2  i)er 
cent  Installment  as  a  sinking  fund,  and  not 
as  payment  on  the  bonds.  If  the  payment  of 
the  2  per  cent  of  the  principal  had  been  op- 
tional with  the  county,  or  with  the  comptrol- 
ler, this  course  would  have  been  proper;  and, 
although  the  law  required  the  Installment  to 
be  paid  to  the  bondholders.  It  worked  no  In- 
lustlce  to  any  party,  provided  the  bonds  so 
bought  were  purchased  at  par,  and  the  in- 
stallments which  did  not  In  fact  come  to  the 
holders  of  the  other  bonds  were  not  consid- 
ered discharged.  As  to  the  county,  it  was  all 
one  debt,  though,  by  reason  of  the  transfer  of 
the  several  evidences  of  parts  of  the  indebted- 
ness to  different  holders,  it  became  payable  In 
part  to  different  parties.  That  the  use  of  the 
money  which  should  have  been  applied  to  the 
payment  of  the  principal  in  the  purchase  of 
bonds  at  par  was  all  the  same  to  the  county. 
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becomes  apparent  when  we  treat  the  question 
as  if  all  the  obllgatlonB  liad  been  in  the  iiands 
of  one  holder.  Bnt  we  think  tliat  it  is  true, 
as  is  contended,  that  the  collection  of  the  tax 
for  the  payment  of  the  several  installments, 
and  its  payment  into  the  state  treasury,  was, 
as  to  the  county,  a  payment  of  such  install- 
ment, and  a  discharge  of  the  obligation  of  the 
county  pro  tanto.  The  Installments  so  paid 
became  the  money  of  the  bondholders,  and  the 
statute  made  the  comptroller  and  treasurer 
their  trustees;  and  when  the  one,  by  drawing 
his  warrant  for  that  money,  and  the  other, 
by  paying  it,  invested  the  trust  funds  In  bonds, 
the  bonds,  to  the  extent  of  tlie  funds  so  in- 
vested, became,  in  equity,  the  property  of 
their  owners.  It  is  true  that  a  trust  of  this 
cliaracter  is  ordinarily  created  by  an  invest- 
ment of  the  fund  by  the  trustee  in  property  in 
his  own  name,  and  for  his  own  l)ene&t  It 
is  also  true  tliat  in  this  case  the  CMuptroUer 
did  not  buy  the  bonds  for  his  own  use,  but 
bought  them  in  the  interest  of  the  county, 
for  the  purpose  of  cancellation.  But  we  think 
the  same  principle  applies.  In  so  far  as  the 
2  per  cent,  which  had  been  paid  into  the 
treasury,  and  which  l>elonged  to  the  bond- 
Iwlders,  was  Invested  in  bonds  purctiased 
for  the  purpose  of  cancellation,  the  bonds,  in 
proportion  to  the  amount  so  Invested,  became 
the  property  of  the  bondholders,  and  neither 
the  comptroller  nor  the  county  had  the  right 
to  cancel  them.  The.mere  fact  of  the  physical 
destruction  of  the  evidences  of  debt  did  not 
destroy  the  right  of  those  whose  money  had 
lieen  used  in  the  purciiase;  nor  did  it  aftect  the 
debt.  To  the  extent  that  the  money  properly 
under  the  control  of  the  comptroller  for  that 
purpose— that  is  to  say,  the  excess  over  a  suf- 
ficiency to  pay  the  interest  and  2  per  cent,  of 
the  principal— was  invested  in  the  .bonds 
wliich  were  purchased,  they  should  have  re- 
ceived a  credit,  bnt  they  should  not  have  been 
wholly  canceled.  Therefore  the  bondholders, 
ui>on  the  first  purchase,  became  entitled  to  so 
much  of  the  bonds  so  purchased  as  was  paid 
for  with  their  money,  and  were  entitled  to  a 
sntDciency  of  the  tax  collected  each  year 
thereafter  to  pay  2  per  cent,  of  the  balance 
due  ui)on  the  purchased  bonds,  and  their 
rights  were  the  same  upon  each  successive 
purchase.  To  further  illustrate  the  rights  of 
the  parties,  we  will  say  that,  if  all  the  bonds 
that  were  bought  had  been  purchased  at  par, 
tbe  original  principal  of  each  outstanding 
bond  would  have  represented  the  exact 
amount  due  its  holder.  Bnt  some  of  the  bonds 
were  purchased  at  a  discoimt,  while  for  oth- 
ers a  premium  was  paid.  It  results  from  the 
view  we  take  of  the  case  that  the  holders  of 
tbe  outstanding  lx>nds  should  receive  the  tien- 
cflt  of  the  discount  upon  the  bonds  purchased 
below  par,  and  must  bear  tbe  loss  where  a 
premium  was  paid. 

The  Judgment  must  t>e  reversed,  but  we  are 
not  inclined  to  undertake  to  make  a  calcula- 
tion so  as  to  render  Judgment  here.  Besides, 
the  pleadings  of  plaintitr,  though  setting  up 


the  fkcts  above  stated  in  a  general  way,  do 
not  seem  to  be  drawn  with  a  view  to  claiming 
an  equity  in  the  purchased  bonds.  The  facts 
of  the  investment  of  plaintilTs  money  in  the 
purchase  of  bonds  should  have  been  averred 
in  an  original  petition,  and  not  in  a  supple- 
mental i>etition,  as  was  done.  Since  we  hold 
that  the  annual  payments  of  the  tax  money, 
when  sufficient  to  pay  the  annual  interest  and 
Installment,  discharged  the  installment,  and 
the  rights  of  the  holders  of  the  securities 
were  transferred  to  the  lx>nds  which  were  par- 
chased  for  cancellation,  we  are  of  opinion  that 
the  statute  of  limitations  does  not  apply  to  the 
case.  For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  of  the  district  court 
and  that  of  the  court  of  civil  appeals  are  re- 
versed, and  the  cause  remanded. 


LBB  V.  INTBRNATIONAIi  &  Q.  N.  B.  CO. 

(Supreme  Court  of  Texas.     May  26,  1896.) 
Railroad  Cohpanikb  —  IsJURiBS  TO  Person   on 

TBACC — CONTKIBOTORT  NeOLIOENCB- SD- 
PKEHS   COCRT — JdkISDICTIOK. 

1.  One  who  for  years  was  accustomed  to 
walk  on  the  tracks  of  the  defendant  railway 
company  through  Its  switchyard,  with  the 
knowledge  of  the  company,  and  knew  the  posi- 
tion of  the  frogs  and  switches,  and  who  was 
killed,  at  night,  by  a  train,  on  account  of  his 
foot  catching  in  an  unblocked  frog,  was  not,  as 
a  matter  of  law,  guilty  of  contribatory  negli- 
gence. 

2.  In  an  action  against  a  railway  company 
for  personal  injuries,  the  burden  of  showing 
contributory  negligence  is  on  defendant 

3.  Under  Rev.  St.  1895,  art  941,  author- 
izing a 'case  to  be  taken  to  the  supreme  court, 
when  reversed  and  remanded  by  the  court  of 
civil  appeals,  if  the  judgment  of  reversal  prac- 
tically settles  the  case,  an  action  for  personal 
injuries,  in  which  a  judgment  for  plaintiff  was 
reversed  by  the  court  of  civil  appeals  on  the 
ground  that,  as  a  matter  of  law,  plaintiff  was 
guilty  of  contributory  negligence,  may  be  taken 
to  the  supreme  court 

Error  to  court  of  civil  appeals  of  First  su- 
preme judicial  district 

Action  by  Martha  Jane  Lee  against  the 
International  &  Great  Northern  Railroad 
Company  and  another.  There  was  a  judg- 
ment of  the  court  of  civil  appeals  (34  S.  W. 
160)  reversing  a  judgment  for  plaintiff 
against  tbe  defendant  railroad  company,  and 
said  plaintiff  brmgs  error.  Case  remanded 
to  district  court  for  trial. 

Jones  &  Gamett,  for  plaintiff  in  error. 
Robert  G.  Street  and  John  M.  Duncan,  for 
defendant  in  er^or. 

BROWN,  J.  Martha  Jane  Lee  and  her 
minor  daughter,  Margie  Lee,  sued  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany, and  the  Galveston,  Houston  &  Bender- 
son  Railroad  Company  to  recover  damages 
for  the  death  of  Louis  G.  Lee,  husband  of 
Martha  Jane,  and  father  of  Margie.  Before 
the  trial  Margie  Lee  died,  and  the  suit  was 
prosecuted  by  Martha  Jane  Lee.  The  peti- 
tion alleged  that  the  deceased,  Louis  G.  Lee, 
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was  killed  by  the  negligence  of  the  employes 
of  the  defendants  in  a  switch  yard  within 
the  corporate  limits  of  the  city  of  Houston. 
The  grounds  of  negligence  alleged  were  that 
the  switch  yard  and  tracks  of  the  railroad 
companies  at  the  point  in  question  had  been 
for  a  long  time  used  by  the  people  as  a  pass- 
way  in  going  to  and  from  the  said  city, 
which  was  weU  known  to  the  defendants, 
and  that  they  failed  to  block  or  otherwise 
guard  the  frogs  of  the  switches  in  the  said 
yard,  by  reason  of  which  the  deceased,  in 
passing  over  the  said  yard,  and  in  attempt- 
ing to  get  off  the  track  of  the  railroad  to 
permit  the  train  to  pass,  got  his  foot  fasten- 
ed in  a  frog  of  a  switch  in  the  said  track, 
whereby  he  was  run  over  by  the  train  of  the 
defendants  and  killed.  It  was  also  alleged 
that  there  was  an  ordinance  of  the  city  of 
Houston  forbidding  trains  upon  all  railroads 
to  be  ran  within  the  limits  of  said  city  at  a 
greater  rate  of  speed  than  six  miles  per 
hour;  that,  at  the  time  the  deceased  was 
killed,  the  employes  of  the  defendants  were 
running  the  train  at  a  speed  of  from  23  to  30 
miles  per  hour;  that,  if  they  had  been  run- 
ning the  train  at  a  proper  speed,  they  could 
have  discovered  the  deceased,  and  stopped 
the  train  in  time  to  prevent  running  over 
blm,  bat,  on  account  of  the  speed  of  the  said 
train,  the  employes  failed  to  stop  the  said 
train,  or  to  discover  the  deceased  upon  the 
track.  Upon  a  trial  before  a  Jury,  verdict 
and  judgment  were  rendered  for  the  Galves- 
ton, Houston  &  Henderson  Railroad  Company 
against  the  plaintiff,  and  In  favor  of  the 
plaintiff  against  the  International  &  Great 
Northern  Railroad  Company,  from  which 
Judgment  the  International  &  Great  North- 
em  Railroad  Company  appealed  to  the  court 
of  civil  appeals.  The  facts,  as  found  by 
the  court  of  civil  appeals,  material  to  the 
question  to  be  considered  by  us,  are,  in  sub- 
stance, as  follows:  The  international  & 
Great  Northern  Railroad  Company  ■  had  a 
switch  yard  within  the  limits  of  the  city  of 
Houston,  situated  on  its  own  property,  and 
In  which  yard  there  was  a  frog,  connecting 
a  switch  with  the  track,  which  was  unblock- 
ed, and  not  otherwise  protected,  so  as  to 
prevent  the  foot  of  any  person  stepping 
therein  from  becoming  fastened.  At  the 
point  where  this  frog  was  located  there  was 
no  street  crossing.  Along  the  side  of  the 
track  there  was  a  beaten  path,  where  people 
walked  In  passing  through  the  yard.  Louis 
6.  Lee  lived  in  the  suburbs  of  the  city  of 
Houston,  and  was  employed  In  the  said  city. 
He  had  for  seven  years,  in  going  to  his 
home  from  the  city,  passed  through  the 
switch  yard  of  the  defendant,  and  was  famil- 
iar with  the  yard,  and  location  of  Its  tracks, 
switches,  and  frog^s.  For  several  years  peo- 
ple who  lived  In  the  same  direction  as  Lee 
from  the  city  had  been  accustomed,  day  and 
night,  to  pass  through  the  yards  on  foot, 
which  was  known  to  the  defendants.  On 
the  night  of  the  accident,  about  9:30  o'clock, 


the  deceased  wai  going  home,  and  passing 
through  the  yards,  when  a  freight  train  of 
the  defendant  the  International  &  Great 
Northern  Railroad  Company  was  coming  In, 
and  passing  through  the  said  yards,  within 
the  limits  of  the  city  of  Hoostoo,  running 
at  a  speed  of  about  25  or  30  miles  per  hoar. 
There  is  no  evidence  that  there  was  any 
light  In  the  yards,  except  that  which  was  af- 
forded by  the  headlight  of  the  locomotive 
pulling  a  freight  train.  There  was  but  one 
eyewitness  to  the  accident,  who  testified 
that,  by  the  headlight  of  the  train,  he  saw- 
Lee  at  a  distance  of  about  600  feet  from  him, 
exerting  himself,  and  standing  about  the 
place  where  his  foot  was  afterwards  found 
fastened  in  the  frog.  When  the  body  of 
Lee  was  found,  it  was  badly  mangled,  and 
one  of  his  feet  was  found  fastened  In  the 
frog  of  the  switch.  The  engineer  and  fire- 
man did  not  discover  Lee,  and  never  knew 
that  he  was  run  over  and  killed  until  they 
had  reached  the  depot  Tliere  was  an  ordi- 
nance of  the  city  of  Houston,  in  force  at  the 
time,  which  prohibited  railroad  trains  to  be 
run  within  the  limits  of  tk<>  city  at  a  speed 
greater  than  6  miles  per  hour.  The  frog  of 
the  switch  in  which  deceased's  foot  was 
found  was  not  blocked,  or  otherwise  protect- 
ed, to  prevent  the  foot  of  any  person  who 
might  step  therein  from  being  fastened. 
The  court  of  civil  appeals  reversed  the  Judg- 
ment of  the  district  court,  and  remanded  the 
cause,  and  in  the  opinion  stated  the  follow- 
ing grounds,  which  we  here  copy:  "Upon 
the  other  charge  of  negligence,  that  the  serv- 
ants of  appellant,  in  control  of  the  engine, 
were  running  the  train  at  an  excessive  rate 
of  speed,  and  but  for  such  excessive  speed 
could  have  discovered  the  deceased  in  time  to 
have  prevented  the  injury,  there  is  sufficient 
evidence  to  support  the  verdict  of  the  jury. 
It  therefore  becomes  necessary  to  Inquire 
whether  the  deceased  was  guilty  of  negligence 
contributing  to  the  accident  which  resulted 
In  his  death.  Appellant's  servants  were 
bound  to  use  reasonable  care  to  discover  the 
deceased  upon  Its  track.  The  use  thereof  as 
a  footway  was  not  negligence  of  itself,  and 
the  circumstances  under  which  he  went  up- 
on It  are  merely  evidence  upon  the  issue  of 
contributory  negligence.  •  •  •  Giving 
full  effect  to  the  verdict  upon  the  testimony 
before  the  Jury,  the  accident  resulted  from 
the  fact  that  Lee's  foot  was  caught  in  the 
switch;  but  the  evidence  shows  that  It  was 
caught  under  such  circumstances  as  to  im- 
ply negligence  on  his  part,  and  fails  to  de- 
velop tacts  as  to  how  it  got  caught,  or  to 
show  that  the  deceased  was  exercising  prop- 
er care  at  the  time.  He  was  well  acquaint- 
ed with  the  yard,  the  location  of  the  switch, 
and  condition  of  the  track.  It  was  dark  at 
the  time,  and  it  does  not  appear  that  the 
place  was  at  all  lighted.  The  conclusion  nec- 
essarily follows  that  the  deceased  came  to 
his  death  by  his  own  negligence."  Martha 
Jane  Lee  brings  the  case  to  this  court  apoB 
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allegation  that  the  dedsion  of  the  court  of 
dTil  appeals  practically  settles  the  case. 

The  court  of  civil  appeals  found  as  a  fact, 
in  this  case,  that  the  employ&s  of  the  de- 
fendant were  guUty  of  Degligence  In  oper^ 
ating  the  train  which  caused  the  death  of 
Louis  G.  Lee,  and  that  the  railroad  company 
was  liable  to  the  plaintiff,  unless  the  de- 
ceased was  guilty  of  such  negligence,  con- 
tributing to  his  death,  as  would  have  pre- 
vented a  recovery  by  him  if  alive.  In  order 
for  the  railroad  company  to  relieve  Itself 
from  liability  for  the  negligence  of  its  serv- 
ants, the  burden  was  upon  it  to  prove  the 
contributory  negligence  of  the  deceased,  un- 
less It  appeared  from  the  pleading  of  the 
plaintiff  or  the  evidence  introduced  by  her. 
Itallway  Ck>.  v.  Sbleder,  88  Tex.  152,  30  S. 
W.  902.  That  court  said:  "The  accident  re- 
sulted from  the  fact  that  Lee's  foot  was 
caught  in  the  switch,  but  the  evidence  shows 
that  It  was  caught  under  such  circumstan- 
ces as  to  imply  negligence  on  his  part,  and 
fails  to  develop  facts  as  to  how  it  got  caught, 
or  to  show  that  the  deceased  was  in  the  ex- 
ercise of  due  care.  He  was  well  acquainted 
with  the  yard,  the  location  of  the  switch, 
and  the  condition  of  the  track.  It  was  dark 
at  the  time,  and  It  does  not  appear  that  the 
place  was  at  all  lighted.  The  conclusion 
necessarily  follows  that  the  deceased  came 
to  his  death  by  his  own  negligence.''  Vve 
understand,  from  this  language,  and  the  trial 
court  to  which  the  case  was  remanded 
would  no  dcubt  understand,  that  the  court 
held  that  the  facts  constituted  negligence, 
as  a  matter  of  law,  which,  under  the  same 
stat»  vf  facts,  would  require  the  district 
lad^e,  npon  another  trial,  to  charge  the  jury 
to  retnm  a  verdict  for  the  defendant.  Prom 
the  language  used  by  the  les.med  Judge  who 
delivered  th?  opinion,  the  conclusion  arrived 
at  aecKt  have  been  largely  influenced  by  the 
view  of  tho  law.  held  by  some  courts,  that 
It  derol-rnl  upon  the  plaintiff  In  all  cases 
to  show  that  the  injured  party  was,  at  the 
tijae  of  the  Injury,  In  thr,  exopr^ise  of  due 
care,  and  that  it  rested  upon  the  plaintiff  to 
prove  that,  in  taking  the  step  which  put  de- 
ceased's foot  in  the  frog,  he  was  exerciBln;; 
such  care.  It  is  true  that  the  court  recites 
the  facts  that  Lee  was  well  acquainted  with 
the  yard,  the  location  of  the  switch  and  the 
froi^  and  that  it  was  dark  at  the  time;  but 
it  had  previously,  in  that  opinion,  correctly 
held  that  these  facts  did  not,  of  themselves, 
constitute  negligence,  but  were  circumstan- 
ces to  go  to  the  Jury  to  prove  negligence  on 
his  part.  The  conclusion  that  "deceased 
came  to  bis  death  by  his  own  negligence" 
conid  not  "necessarily  follow"  from  these 
facts,  and,  they  being  the  only  circumstan- 
ces bearing  npon  the  question,  that  conclu- 
sion must  have  been  based  upon  a  presump- 
tion of  negligence  In  the  act  of  stepping  Into 
the  frog.  Suppose  that  the  deceased  had 
not  stepped  into  the  frog,  but  had  been 
struck  by  the  train  in  some  manner  not  ac- 
v.368.w.no.l — 5 


counted  for;  what  would  have  been  the  dif- 
ference In  the  law  applicable  to  the  case? 
We  can  see  none;  and,  by  the  same  reason- 
ing, the  court  must  in  that  case  have  held 
that,  while  his  being  on  the  track,  under  the 
circumstances,  did  not  constitute  negligence 
of  itself,  and  as  matter  of  law,  yet  the  fact 
that  he  was  struck  by  the  train  on  the  track, 
and  no  proof  being  made  as  to  whether  or 
not  he  was  exercising  due  care  at  the  time, 
would  constitute  contributory  negligence. 
Upon  no  ground  can  the  conclusion  of  the 
court  be  sustained,  except  that,  as  matter 
of  law,  the  burden  was  upon  plaintiff  to  ex- 
plain how  the  very  act  of  stepping  occurred; 
and,  in  the  absence  of  such  proof,  negligence 
will  be  implied,— that  is,  presumed.  The 
law  presumes  that  the  servants  of  the  de- 
fendant were  exercising  due  care  In  the  op- 
eration of  the  train  which  killed  Lee;  but 
the  plaintiff  proved  that  they  were  not, 
which  established  her  case.  Upon  the  other 
hand,  the  law  presumes  that  deceased  was 
in  the  exercise  of  due  care  when  he  was 
killed,  and  it  devolved  upon  the  defendant  to 
prove  that  he  was  not,  in  order  to  relieve  it- 
self of  the  liability  fixed  upon  it  by  its  negli- 
gent acts  causing  the  death.  4  Am.  &  Eng. 
Enc.  Law,  p.  91,  "Burden  of  Proof,"  note  5; 
Railway  Co.  v.  Shleder,  88  Tex.  152,  30  S. 
W.  902.  Negligence,  whether  of  the  plain- 
tiff or  defendant,  is  generally  a  question  of 
fact  and  becomes  a  question  of  law,  to  be 
decided  by  the  court,  only  when  the  act  done 
is  In  violation  of  some  law,  or  when  the 
facts  are  undisputed  and  admit  of  but  one 
inference  regarding  the  care  of  the  party  In 
doing  the  act  in  question.  In  other  words, 
to  authorize  the  court  to  take  the  question 
from  the  jury,  the  evidence  must  be  of  such 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it  Railroad  Co.  v.  Kane,  69 
Md.  11,  13  Ati.  387;  Kallroad  Co.  v.  Griffith, 
16  Sup.  Ct.  105;  Railway  Co.  v.  Ives,  144  U. 
S.  417, 12  Sup.  Ct.  679;  Railway  Co.  v.  Gass- 
camp,  69  Tex.  547,  7  S.  W.  227;  Chatham 
v.  Jones,  60  Tex.  746,  7  S.  W.  600.  Do  the 
facts  of  this  case  fill  the  requirements  of  the 
law,  in  order  to  constitute  negligence,  as 
matter  of  law?  The  man  was  walking 
through  the  switch  yard,  where  he  and  the 
others  had  been  accustomed  to  walk,  both  at 
night  and  in  the  daytime,  for  years.  He 
knew  the  location  of  the  switch  and  the  con- 
dition of  the  yard,  and  it  was  daiic.  Up  to 
the  point  when  he  reaches  the  frog,  a  Jury 
might  find  that  he  was  not  guilty  of  negli- 
gence, and  the  court  may  not  take  the  ques- 
tion from  them;  but,  when  he  steps  into  the 
frog,  in  a  manner  unexplained  (under  the  de- 
cision of  the  court  of  civil  appeals),  the  ques- 
tion ceases  to  be  one  of  fact,  and  the  Jury 
would  not  be  permitted  to  find  that  a  man  of 
ordinary  prudence,  under  the  same  circum- 
stances, would  have  taken  the  same  step. 
There  is  neither  proof  nor  presumption  of 
law  that  deceased  was  negligent  in  taking 
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that  step,  and  we  cannot  see  how  It  can  be 
said  that  he  was  negligent  In  the  act  of  step- 
ping into  the  frog.  Being  there,  be  must 
step  somewhere,  and,  seeing  the  train  com- 
ing, he  would  naturally  step  off  the  track, 
when.  It  may  be,  by  misfortune,  he  got  his 
foot  fastened  in  the  frog.  These  facts,  to 
our  minds,  strongly  indicate  negligence,  but 
they  are  not  so  conclusive  as  to  exclude  a 
difference  of  opinion  among  ordinary  men 
as  to  whether  the  deceased  did  what  a  man 
of  ordinary  prudence  would  have  done,  at 
that  time  and  under  like  circumstances,  and 
they  did  not  warrant  the  holding,  as  matter 
of  law,— a  necessary  conclusion,— that  de- 
ceased was  negligent  In  taking  that  step. 
tn  so  holding,  the  court  of  dvll  appeals  was 
(n  error. 

Article  94:1,  Rev.  St.  1895,  so  far  as  it  re- 
lates to  the  question  under  consideration, 
reads  thus:  "All  causes  shall  be  carried  up 
to  the  supreme  court  by  writs  of  error  upon 
final  judgments,  and  not  on  Judgments  re- 
versing and  remanding  causes,  except  in  the 
following  cases,  to  wit:  *  •  *  (8)  When 
a  Judgment  of  the  court  of  civil  appeals 
practically  settles  the  case,  and  this  fact  is 
shown  in  the  petition  for  writ  of  error,  and 
the  attorneys  for  petitioner  shall  state  that 
the  decision  of  the  court  of  ciyll  appeals 
practically  settles  the  case,  in  which  case,  if 
the  supreme  court  affirms  the  decision  of  the 
court  of  civil  appeals,  it  shall  also  render 
final  Judgment  accordingly."  To  give  this 
court  Jurisdiction,  it  must  appear,  from  the 
petition,  that  the  decision  complained  of 
practically  settles  the  case,  and  it  must  also 
be  so  stated.  The  court  will  not  grant  the 
writ,  on  such  application,  merely  upon  the 
statement  of  the  fact;  but  the  facts  stated 
must  sustain  the  statement  It  will  not 
grant  the  writ  without  the  distinct  statement 
by  the  attorney  in  the  petition,  because  the 
object  of  the  legislature  in  requiring  that 
statement  to  be  made  was  that  the  applicant 
should  thereby  signify  his  consent  for  this 
court  to  enter  final  Judgment  in  the  event  it 
sustained  the  court  of  civil  appeals.  The 
language,  "practically  settles  the  case,"  as 
used  in  the  law,  means  that  the  probable  ef- 
fect of  the  decision  of  the  court  of  civil  ap- 
peals will  be  to  cause  a  Judgment  to  be  ren- 
dered upon  another  trial  In  the  district  court 
against  the  applicant  for  the  writ  This  ef- 
fect could  only  result  from  a  decision  upon  a 
question  of  law,  because  the  conclusions  of 
the  court  of  civil  appeals  upon  matters  of 
fact  are  not  binding  upon  the  trial  court  or 
Jury  at  a  second  trial.  The  propositions  of 
law  laid  down  by  the  appellate  court  are 
binding  upon  and  must  be  followed  by  the 
trial  court,  and  It  Is  from  the  enunciation  of 
legal  conclusions  adverse  to  the  asserted 
rights  of  the  applicant  that  the  decision  has 
the  effect  to  settle  his  case,  and  furnish  a 
ground  for  applying  for  a  writ  of  error  un- 
der the  law  quoted.  So  long  as  the  decision 
leaves  the  matter  In  shape  that  the  question 


at  Issue  may  be  properly  submitted  to  the 
Jury,  the  case  la  not  settled;  for,  npon  every 
iBsoe  submitted,  the  Jury  have  the  right  to 
draw  their  own  conclusions,  although  differ- 
ing from  those  of  the  court.  If  this  is  not 
permitted  under  the  condition  of  the  evi- 
dence, the  issue  need  not  be  submitted,  but 
the  Judge  should  Instruct  a  verdict  upon  that 
Issue.  It  Is  not  intended  to  say  that  a  Jury 
Is  entirely  beyond  the  control  of  the  court  as 
to  the  facts,  for  this  Is  not  true;  but  that 
control  can  be  exercised  only  in  setting  aside 
a  verdict  by  the  trial  court  or  court  of  civil 
appeals.  In  arriving  at  their  verdict,  the 
Jury  acts  Independently  of  tlie  court,  so  far 
as  the  weight  of  the  evidence  Is  concerned. 
This  court  has  no  power  to  try  questions  of 
fact,  but  must  take  the  conclusions  of  the 
court  of  civil  appeals  as  conclusive,  when 
there  Is  any  evidence  to  support  them.  Con- 
sequently, upon  every  application,  the  con- 
clusions of  fact  will  be  treated  as  correct, 
when  it  is  not  asserted  that  they  are  without 
any  evidence  to  support  them,  or  if  It  be 
found  that  there  Is  such  evidence;  and,  when 
this  court  has  Jurisdiction  of  a  case  under 
this  law,  if  the  law,  applied  to  the  facta  as 
found  by  the  court  of  civil  appeals,  sustains 
Its  decision.  Judgment  will  be  here  rendered 
against  the  applicant  To  Illustrate  our, 
views  upon  this  subject,  we  will  state  this' 
case  as  presenting  a  question  of  fact  Sup- 
pose the  court  of  civil  appeals  had  held,  as  it 
might  have  done,  that  the  verdict  of  the  Jury 
In  this  case  upon  the  issue  of  contributory- 
negligence  was  against  the  preponderance  of 
the  evidence,  and  for  that  reason  had  re- 
versed the  Judgment,— that  is.  If  they  had 
held  that  the  Jury  ought  to  have  found  that 
the  deceased  was  guilty  of  contributory  neg- 
ligence, notwithstanding  there  was  evidence 
which  would  permit  them  to  find  otherwise; 
this,  being  a  finding  of  fact,  would  not  be 
binding  upon  the  Jury,  or  the  Judge  of  the 
trial  court,  at  a  second  trial,  and  could  not 
practically  settle  the  case.  Hence  this  court 
would  not  have  Jurisdiction.  But,  the  court 
having  held  that  the  circumstances  in  evi- 
dence constituted  contributory  negligence  on 
the  part  of  the  deceased,  as  a  matter  of  law. 
the  trial  court  could  not,  upon  the  same  evi- 
dence, again  submit  that  question  to  the 
Jury,  because  it,  being  a  question  of  law, 
must  be  decided  by  the  Judge,  who,  upon  the 
same  facts.  In  obedience  to  the  decision  of 
the  court  of  civil  appeals,  must  have  Instruct- 
ed a  verdict  for  the  defendant  This  prac- 
tically settled  the  case,  which  gives  this 
court  Jurisdiction.  We  cannot  reverse  tbe 
Judgment  of  the  court  of  civil  appeals,  for, 
although  error  was  committed  in  announ- 
cing the  legal  conclusion  upon  the  evidence, 
that  court  had  the  power  to  reverse  for  the 
reason  that  the  verdict  was  against  the 
weight  of  the  evidence.  It  Is  true  that  the 
statute  says  that,  when  the  decision  of  the 
court  of  civil  appeals  is  sustained,  this  court 
must  enter  Judgment  accordingly;  but  that 
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means  that  In  snch  case  the  conrt  mnst  en- 
ter judgment  against  the  applicant  If  the 
facts  found  Justify  It.  The  case  will  be  re- 
manded to  the  district  court  for  trial  in  ac- 
cordance herewith. 


FOSTBR  T.  JOHNSON. 
(Supreme  Court  of  Texas.     June  4,  1896.) 

BSTOPPKL  BT    DUED— ATTBR-AOQUIRBD  TaX  TiTLS 

— Adtbbsb  Fo88B»8iok— Tbsants  ih  Cohmok— 
Pabtitios  —  8d»hoi«hct  o»  Btidbhob  — Jbdo- 

MEST— Er»BCT. 

1.  A  grantor  in  a  warranty  deed  may  ac- 
4iuire  a  tax  title  to  the  land  conveyed  under  a 
sale  for  taxes  accruing  after  he  conTeya.  84 
S.  W.  821,  rerersed. 

2.  In  an  action  by  an  executor  of  a  deceas- 
ed wife,  who  devised  all  her  property  to  her 
son.  against  the  surrlTing  husband,  to  deter- 
mine the  rights  of  the  estate  in  a  certain  lot,  it 
was  adjudged  that  it  was  community  property, 
but,  as  it  was  occupied  by  the  husband  as  a 
homestead,  plaintiff  was  not  entitled  to  recover 
it  so  long  as  it  was  so  occupied.  BtU,  that 
the  husband's  possession  after  the  judgment 
was  not  under  the  judgment,  but  was  as  co- 
tenant  of  the  son,  and  inured  to  the  son'e  ben- 
efit, so  as  to  ripen  title  in  him  under  the  statute 
of  limitations,  under  Const,  art  16,  {  52.  pro- 
viding that,  on  the  death  of  a  spouse,  the  home- 
stead shall  descend  and  vest  as  other  real  estate 
of  deceased,  but  shall  not  be  partitioned  dur- 
ing the  surviving  spouse's  life,  or  so  long  as  the 
sivrivor  may  elect  to  occupy  the  same  as  a 
homestead.     34  S.  W.  821.  reversed. 

3.  In  partition,  plaintiff  showed  title  by  de- 
vise from  his  deceased  mother,  who,  with  her 
husband,  was  at  her  death,  and  for  a  long  time 
prior  thereto,  in  peaceable  possession  of  the 
land  as  a  Iiomestead;  and  it  appeared  that  the 
husband  continued  in  possession  after  her  death 
under  the  same  title.  Held,  that  a  prima  facie 
right  to  recover  the  mother's  interest  was  there- 
by established,  and,  unless  def«idant's  proof 
should  connect  him  with  the  sovereignty  of  the 
noil,  he  was  not  entitled  to  recover, 

4.  In  trespass  to  try  title  against  a  husband 
nnd  wife  to  recover  a  lot  occupied  by  defend- 
ants as  a  homestead,  and  which  was  community 
property,  it  appeared  that  they  acquired  it  from 
plaintiff's  grantor,  who  obtained  a  tax  title  to 
It  after  he  conveyed  to  plaintiff;  that,  pending 
the  action,  the  wife  died  testate,  and  the  lot 
was  sold  on  execution  against  plaintiff  to  H., 
who  quitclaimed  three-eighths  interest  to  J.; 
that  H.  and  J.  intervened,  and  H.  deeded  to 
J.  an  additional  one-eighth  of  the  lot;  that  the 
wife's  devisee  or  heirs  were  not  made  parties; 
and  that  defendants  obtained  judgment  that 
plaintiff  and  interveners  talie  nothing,  that  de- 
fendants recover  the  lot,  and  that  all  right,  title, 
and  interest  of  plaintiff  and  interveners  be  di- 
vested out  of  them,  and  each  of  them,  and  vest- 
ed in  defendants.  Held,  that  if  H.  and  J.  had 
title  snjperior  to  defendant  and  the  wife's  devi- 
see, [mor  to  such  judgment,  the  latter  extin- 
guished such  title,  and  a  subsequent  convey- 
ance by  defendant  to  J.  passed  no  title  as 
against  the  devisee. 

Error  to  conrt  of  cItII  appeals  of  second 
supreme  judicial  district 

Action  by  George  Foster  against  Robert  G. 
Johnson.  There  was  a  judgment  of  the 
<wart  of  cIvU  appeals  (34  S.  W.  821}  revers- 
ing a  judgment  In  favor  of  plaintiff,  and 
plaintiff  brings  error.    Reversed. 

Hogsett  &  Orrick,  for  plaintiff  in  error. 
Ross  &  Chapman,  for  defendant  in  error. 


BROWN,  J.  Oeorge  Foster  sued  Robert 
G.  Johnson  in  the  district  conrt  of  Tarrant 
county  for  partition,  and  to  establish  his 
title  to  an  undivided  half  interest  in  the  lot 
of  land  described  In  the  petition;  also,  to  re- 
cover of  Johnson  a  part  of  the  rents  derived 
from  the  property.  The  defendant,  Johnson, 
pleaded  not  guilty  to  the  action.  The  facts 
necessary  to  be  stated  are  as  follows:  Ths 
survey  in  which  the  lot  in  question  is  includ- 
ed was  patented  in  1868  to  the  heirs  of  Joho 
Childress,  deceased.  E.  H.  Daggett,  by  war- 
ranty deed,  conveyed  the  lot  to  Edward  W. 
Brown,  October  28,  1872.  On  April  1,  1878» 
Brown  conveyed  the  lot  by  warranty  deed 
to  H.  B.  Stone.  On  May  10, 1878,  the  lot  was 
sold  for  the  state  and  county  taxes  for  the 
year  1877;  and  on  April  6th  of  the  same 
year  It  was  sold  for  the  city  taxes  of  the  city 
of  Ft  Worth,  at  each  of  which  sales  E.  M. 
Daggett  became  the  purchaser.  November 
6,  1881,  Daggett  executed  a  quitclaim  deed 
to  Fannie  W.  House,  conveying  to  her  what- 
ever Interest  he  had  purchased  at  the  tax 
sale  as  aforesaid.  Fannie  W.  House  was  at 
the  time  the  wife  of  J.  W.  House,  and  the 
mother  of  George  W.  Foster  who  was  the 
child  of  a  former  marriage.  This  last  deed 
was  recorded  March  6,  1882.  Upon  getting 
the  deed  from  Daggett  Fannie  W.  and  J.  W. 
House  moved  upon  the  lot,  and  improved 
and  occupied  it  as  a  homestead,  and  were 
living  there  when  Fannie  W.  died,  October 
27,  1882;  and,  after  her  death,  J.  W.  House 
continued  to  live  upon  the  lot  as  his  home- 
stead, until  he  sold  to  Robert  G.  Johnson,  as 
hereafter  stated.  Fannie  W.  House  made  a 
will,  by  which  she  devised  all  of  her  prop- 
erty to  her  son,  George  Foster,  which  will 
was  duly  probated;  H.  O.  Powell  being  ap- 
pointed executor  of  the  will,  who  duly  quali- 
fied according  to  Law,  and  brought  suit 
against  J.  W.  House  for  the  lot  and  bnild- 
ings  thereon.  On  May  3,  1883,  final  Judg- 
ment was  rendered  In  that  suit,  which  re- 
cited the  fact  that  the  lot  In  question  was 
community  property  of  Fannie  W.  House 
and  J.  W.  House,  and  that  the  fund,  amount- 
ing to  $800,  which  went  into  the  construc- 
tion of  the  building,  was  community  prop- 
erty, except  $140,  which  was  the  separate 
property  of  Fannie  W.  House.  The  judg- 
ment further  recites  that  It  appears  that 
Fannie  W.  House  and  J.  W.  House  were  hus- 
band and  wife,  and  occupied  the  whole  of 
the  property  as  a  homestead  at  the  time  of 
her  death;  that  J.  W.  House  has  since  oc- 
cupied the  house  as  a  homestead;  and  It 
was  decreed  that,  so  long  as  he  so  occupied 
it,  the  plaintiff  should  not  recover  posses-, 
slon.  George  Foster  was  a  minor  at  the 
time,  and  did  not  live  with  his  stepfather, 
but  left  the  state  soon  after  the  death  of  his 
mother,  returning  occasionally  on  a  visit  to 
Texas.  In  April,  1882,  H.  B.  Stone  brought 
suit  against  Fannie  W.  House  and  J.  W. 
House  in  trespass  to  try  title  to  recover  the 
lot  in  question,  In  which  suit  judgment  was 
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rendered  for  the  plalntlfF  September  4,  1882, 
from  which  Judgment  the  defendants  ap- 
pealed to  the  supreme  court  December  15, 
1885,  the  judgment  of  the  district  court  in 
that  case  was  reversed,  and  the  cause  re- 
manded; the  court  holding  that  the  tax  title 
obtained  at  the  sale  at  which  Daggett 
bought  was  Invalid,  but  that  there  was  er- 
ror committed  by  the  trial  court  upon  Issue 
of  Improvements  and  good  faith.  64  Tex. 
678.  The  cost  of  the  appeal  was  adjudged 
against  H.  B.  Stone,  and  an  execution  issued 
from  that  court,  and  was  levied  upon  the  lot 
as  the  property  of  Stone,  October  4,  1886, 
under  which  levy  the  lot  was  sold  by  the 
sheriff  In  November,  1886.  Wallace  Hen- 
dricks purchased  It  for  the  sum  of  $121,  the 
sheriff  making  a  deed  to  Hendricks.  No- 
vember 10,  1886,  Hendricks  conveyed  by 
warranty  deed  to  Robert  G.  Johnson  three- 
eighths  of  the  lot  in  controversy,  and  on  the 
11th  of  May,  1887,  conveyed  an  additional 
one-eighth  of  the  same  lot  to  the  said  John- 
son, which  deeds  were  duly  recorded.  On 
January  2,  1891,  Hendricks  conveyed  to 
Johnson,  by  quitclaim  deed,  the  entire  lot 
Hendricks  and  Johnson,  prior  to  the  last  sale 
made  by  Hendricks  to  Johnson,  Intervened 
in  the  case  of  Stone  against  House.  Fannie 
House  beipg  then  dead,  they  sought  to  make 
her  heirs  luirtles  to  the  suit,  but  this  was 
never  done;  and  on  the  27th  day  of  January, 
1880,  the  suit  was  dimlssed  as  to  the  heirs 
of  Fannie  W.  House,  deceased.  The  case 
was  then  tried  before  a  jury,  and  a  verdict 
and  judgment  rendered  in  favor  of  the  de- 
fendant J.  W.  House,  by  which  It  was  de- 
creed "that  the  plaintiff  and  the  Interveners 
take  nothing  of  the  defendant  by  reason 
hereof,  and  that  the  defendant  J.  W.  House 
do  have  and  recover  of  and  from  the  said 
plaintiff,  H.  B.  Stone,  and  said  Interveners, 
R.  G.  Johnson  and  Wallace  Hendricks,  the 
lands  and  premises  in  controversy  herein  de- 
scribed (describing  it),  and  that  all  the  right, 
title,  and  interest  of  the  said  H.  B.  Stone 
and  said  interveners,  R.  G.  Johnson  and 
Wallace  Hendricks,  of,  in,  and  to  the  above- 
described  premises,  be,  and  the  same  Is  here- 
by, divested  out  of  them,  each  of  them,  and 
vested  In  the  defendant  J.  W.  House,  for 
which  he  may  have  his  writ  of  restitution." 
This  judgment  was,  upon  appeal  to  the  su- 
preme court,  affirmed.  14  S.  W.  570.  On 
December  22,  1890,  J.  W.  House  and  his  sec- 
ond wife,  E.  J.  House,  who  were  still  oc- 
cupying the  lot  as  a  homestead,  sold  and 
conveyed  it  to  Robert  G.  Johnson,  defendant 
In  this  suit,  by  deed  containing  a  clause  of 
general  warranty,  which  deed  conveyed  to 
Robert  G.  Johnson  all  the  right  title,  and 
interest  of  the  grantors  in  the  lot  in  ques- 
tion. The  deed  was  duly  acknowledged  and 
accompanied  with  a  memorandum  in  writ- 
ing reciting  that  the  deed  and  two  notes 
given  for  a  part  of  the  consideration  thereof 
should  be  deposited  with  James  C.  Scott  In 
Ft.  Worth,  to  be  held  for  both  sides  until 


House  should  get  rid  of  a  suit  pending  on 
the  docket  of  the  district  court  of  Tarrant 
county,  Tex.,  of  L.  Dana  v.  J.  W.  House, 
wherein  the  title  to  the  lot  was  called  in 
question.  If  House  prevailed  in  the  suit,  the 
two  notes  were  to  be  delivered  to  him,  and 
the  deed  to  Johnson  It  Is  not  shown  what 
became  of  the  suit  of  Dana  v.  House,  but 
House  and  his  wife  continued  to  occupy  the 
lot  as  a  homestead  under  the  agreement 
stated,  until  August  1,  1892,  when  the  deed 
was  delivered  and  possession  given  by  House 
to  Johnson.  The  defendant  Johnson  had  no- 
tice of  the  suit  of  Powell,  Executor,  v.  J.  W. 
House,  and  of  the  judgment  therein,  at  the 
time  he  purchased  from  House;  and  he  was 
informed  by  the  latter  that  he  (House)  would 
not  undertake  to  sell  any  Interest  owned  by 
George  Foster.  Johnson,  however,  did  not 
recognize  that  Foster  had  any  Interest  In  the 
property.  He  bought  Intending  to  acquire 
possession  of  the  property,  and  to  assert  his 
title  under  Stone  and  Hendricks  against  any 
claim  of  Foster.  The  case  was  tried  before 
the  court,  without  a  jury,  which  rendered 
judgment  against  Johnson  for  one-half  of 
the  land  and  Improvements,  and  decreed 
partition  thereof,  and  also  for  f  128. 75,  as 
rents  due  from  Johnson  to  Poster.  Johnson 
carried  the  case  to  the  court  of  civil  appi>als 
by  writ  of  error,  which  last-named  court  re- 
versed the  judgment  of  the  district  court, 
and  rendered  Judgment  in  favor  of  Robert 
G.  Johnson. 

The  couri:  of  civil  appeals  held  in  this  case 
that  the  purchase  by  Daggett  at  the  tax 
sales  Inured  to  the  benefit  of  his  vendee  un- 
der a  warranty  deed,  one  Brown,  and 
through  the  warranty  of  Brown  to  the  bene- 
fit of  Stone,  as  well  as  to  the  benefit  also 
of  Hendricks  and  Johnson,  who  claimed  un- 
der the  sherilTs  sale  by  virtue  of  execution 
against  Stone.  The  tax  sales  at  which  Dag- 
gett bought  were  made  for  taxes  accruing 
upon  the  land  after  he  sold  to  Brown;  and 
the  purchase  made  by  Daggett  at  such  sale 
did  not  inure  to  the  benefit  of  either  Brown 
or  Stone,  for  the  reason  that  his  warranty 
was  not  broken  by  the  fact  that  the  land 
was  incumliered  for  such  taxes.  It  is  not 
necessary  for  us  to  elaborate  this  point,  but 
it  is  sufficient  to  say  that  we  do  not  approve 
of  the  opinion  of  the  court  upon  that  ques- 
tion. If  the  decision  of  the  court  of  civil 
appeals  uixm  that  point  were  correct,  it 
would  be  unnecessary  to  proceed  any  fur- 
ther in  the  investigation  of  this  case;  but 
we  hold  that  the  title  of  Johnson  cannot  be 
sustained  upon  that  view  of  the  case,  and 
will  inquire  as  to  whether  or  not  the  judg- 
ment of  the  court  of  civil  appeals  can  bo 
sustained  upon  other  grounds  which  have 
been  suggested  by  the  defendant  in  error  in 
this  court. 

J.  W.  House  and  his  wife,  Fannie  House, 
were  in  the  actual  possession  of  the  land  in 
controversy,  claiming  it  as  community  prop- 
erty; and  after  the  death  of  Fannie  House, 
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tn  a  salt  by  her  executor  against  J.  W. 
House,  the  judgment  of  the  district  court  es- 
tablished the  fact  that  the  property  was 
the  community  property  of  Fannie  House 
and  J.  W.  House,  from  which  it  results  that 
one-half  interest  in  the  lot  rested  in  Foster 
by  virtue  of  the  will  of  Fannie  House.  Up- 
on the  death  of  Fannie  House,  J.  W.  House 
and  George  Foster  became  tenants  in  com- 
mon of  the  lot  in  controversy.  Akin  v.  Jef- 
ferson, C5  Tex.  142.  Article  16.  i  52,  of  the 
constitution  of  this  state,  provides  as  fol- 
lows: "On  the  defath  of  the  husband  or  wife, 
or  both,  the  homestead  shall  descend  and 
Test  la  like  manner  aa  other  real  estate  of 
the  deceased,  and  shall  be  governed  by  the 
same  laws  of  descent  and  distribution,  but 
it  shall  not  be  partitioned  among  the  heirs 
of  the  deceased  during  the  lifetime  of  the 
surviving  husband  or  wife,  or  so  long  as  the 
mrviyor  may  elect  to  use  or  occupy  the 
same  as  a  homestead,  or  so  long  as  the 
guardian  of  the  minor  children  of  the  deceas- 
ed may  be  permitted,  under  the  order  of  the 
proper  court  having  jurisdiction,  to  use  and 
occupy  the  same."  Under  this  provision  of 
the  constitution,  J.  W.  House,  as  the  surviv- 
ing husband  of  Fannie  House,  had  the  right 
to  occupy  and  use  the  premises  as  a  home- 
stead, and  Foster  could  cot  claim  partition 
of  it  so  long  as  J.  W.  House  continued  to 
occupy  and  use  it  for  such  purposes;  but  this 
did  not  affect  the  character  of  the  title  un- 
der which  House  held  the  property.  His  oc- 
cupancy and  possession  of  the  property  was 
as  tenant  In  common  with  Foster,  and  inured 
to  the  benefit  oi  Foster  as  well  as  himself. 
Knolls  v.  Bambart,  71  N.  Y.  474.  In  the 
case  cited  the  widow  of  the  former  owner  of 
the  property  occupied  the  premises  under  her 
right  as  dowress.  and  as  the  "guardian  in 
socage"  of  the  minor  children,  which  the 
court  held  to  be  in  her  the  possession  of  a 
tenant  in  common  with  all  of  the  heirs.  Un- 
der the  constitution,  the  right  of  possession 
of  the  property  In  controversy  as  a  home- 
stead might  be  exclusive  in  House,  or  it 
might  be  that  Foster,  then  a  minor,  would 
have  had  a  right  of  joint  possession  under 
certain  circumstances;  but  whether  the 
right  of  possession  was,  under  the  existing 
circumstances,  exclusive  or  not,  it  was,  nev- 
ertheless, the  possession  of  a  tenant  in  com- 
mon. The  homestead  right  under  the  con- 
stitution was  not  an  estate  in  the  land,  but 
simply  a  right  to  use  and  occupy  It  for  a  spec- 
ified purpose,  upon  the  contingency  that  it 
would  cease  whenever  it  was  not  occupied 
and  used  for  that  purpose.  It  follows,  then, 
that  the  rights  of  Foster  In  the  lot  as  a  ten- 
ant in  common  were  not  attected  by  the  ex- 
clusive possession  of  House,  but  that  what- 
ever rights  existed  In  his  favor  as  a  tenant 
in  common,  notwithstanding  that  possession, 
would  be  enforced  against  House  by  the 
court. 

Foster's  salt  was  based  upon  the  prior  pos- 
session of  bis  mother  and  her  husband,  J. 


W.  House,  during  the  lifetime  of  the  mother 
and  the  continued  possession  by  J.  W.  House 
after  her  death  as  tenant  in  common  with 
the  plaintiff.  The  defendant  Johnson  intro- 
duced in  evidence  the  tax  deeds  to  Daggett, 
a  deed  from  Daggett  to  Fannie  W.  House, 
as  well  as  the  chain  of  title  from  Daggett  to 
Stone,  the  evidence  showing  a  sale  by  the 
sheriff  to  Hendricks,  and  from  Hendricks 
to  Johnson;  also,  a  judgment  rendered  by 
the  district  court  of  Tarrant  county  In  the 
suit  of  Stone  v.  House,  in  which  Hendricks 
and  Johnson  had  intervened,  by  which  judg- 
ment the  title  of  the  plaintiff.  Stone,  and  the 
interveners,  was  divested  out  of  them,  and 
vested  in  House;  also,  a  deed  from  J.  W. 
House  and  his  second  wife  to  Johnson,  for 
the  lot  In  controversy.  It  is  unnecessary  for 
us  to  determine  whether,  upon  the  findings 
of  the  court  of  civil  appeals,  the  deed  from 
J.  W.  House  and  his  second  wUe  to  John- 
son conveyed  the  entire  lot,  or  only  J.  W. 
House's  interest  in  it,  because  it  is  not  dis- 
puted tiiat  Johnson  knew  of  Foster's  right 
and  claim  in  the  lot,  and,  this  being  true, 
House  could  not  have  conveyed  to  Johnson 
a  greater  Interest  than  he  had,  if  be  had 
undertaken  to  do  so,  and  the  result  must  be 
the  same  whether  he  so  undertook  or  not. 

It  having  been  shown  that  the  mother  of 
Foster,  by  virtue  of  whose  will  he  claimed, 
and  J.  W.  House,  were  in  the  actual  i)eace- 
able  possession  of  the  lot  at  the  time  of  the 
mother's  death,  and  that  House  continued  in 
the  possession  of  the  same  under  and  by 
virtue  of  the  same  title  and  claim,  the  right 
of  Foster  to  recover  his  mother's  Interest  in 
the  land  was  established  prima  facie,  which 
devolved  the  burden  upou  the  defendant, 
Johnson,  to  show  that  the  title  which  the 
law  presumed  to  be  in  Foster  was  not  a  good 
and  sufficient  title  upon  which  he  could  re- 
cover. House  y.  Reavls  (decided  at  this 
term)  3S  S.  W.  1063,  and  authorities  there  cit- 
ed; Duren  v.  Strong,  53  Tex.  379.  In  the' 
case  of  Duren  v.  Strong,  cited  above,  Mrs. 
Strong  had  possession  of  the  land  by  a  ten- 
ant. Duren,  claiming  title  to  the  land,  suc- 
ceeded in  getting  the  tenant  of  Mrs.  Strong 
to  attorn  to  him.  Mrs.  Strong  sued  Duren 
and  the  tenant  for  the  land,  when  Duren 
undertook  to  establish  title  to  the  land  in 
himself,  but  failed  to  connect  with  the  sov- 
ereignty of  the  soil,  and  the  supreme  court 
held  that  the  plaintiff  was  entitled  to  re- 
cover upon  her  prior  possession.  Judge 
Gould,  delivering  the  opinion  of  the  court, 
said:  "In  our  opinion,  the  judgment  render- 
ed may  be  supported  on  the  ground  of  the 
prior  possession  of  the  appellee,  whether  that 
possession  was  under  a  deed  duly  registered,  * 
within  the  meaning  of  the  statute  of  hmita- 
tlons  of  five  years,  or  not.  The  efforts  of 
defendants  to  show  color  of  title  In  them- 
selves failed,  by  reason  of  the  failure  to  iden- 
tify the  land  conveyed  in  the  title  bond  from 
Thomas  Morrow  to  J.  R.  Melton  to  the  land 
In  controversy.     Plaintiff  having  clearly  e»- 
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tabltshed  a  prior  peaceable  possession  never 
abandoned,  ttae  defendants  having  failed  to 
show  any  right  to  disturb  that  possession, 
the  Judgment  In  favor  of  the  plaintiff  should 
stand." 

It  is  claimed  by  Johnson  that  he  had,  as 
against  Foster,  a  su];>erior  title  before  his 
purchase  from  House,  and  that  his  purchase 
from  House,  the  co-tenant  of  Foster,  did 
not  charge  him  as  trustee  for  Foster's  bene- 
fit, so  far  as  bis  pre-existing  title  was  con- 
cerned. We  think  that  this  Is  correct,  but 
the  question  recurs,  did  he  show  such  su- 
perior title  by  the  evidence  introduced?  If 
Johnson,  Hendricks,  and  Stone  had  a  su- 
perior title  to  that  of  House  and  Foster,  the 
effect  of  the  Judgment  rendered  in  the  case 
of  Stone  against  House  (Hendricks  and  John- 
son being  Interveners)  was  to  divest  all  title 
out  of  the  plaintiff  and  the  Interveners,  and 
to  vest  it  in  J.  W.  House.  The  court  must 
presume  that  the  Judgment  giving  this  af- 
firmative relief  to  House  was  based  upon  a 
cross  bill  Justifying  such  Judgment,  and  we 
think  that  the  natural  presumption  would  be 
that  in  that  suit  House  established  the  su- 
periority of  the  title  under  which  he  claim- 
ed, and  by  reason  of  that  fact  procured  the 
Judgment  rendered  in  that  cause.  The  re- 
sult would  be  that  the  Judgment  would  oper- 
ate in  favor  of  Foster.  Even  if  a  new  title 
were  acquired  by  that  Judgment,  it  would 
vest  in  House,  as  a  tenant  In  common  of  Fos- 
ter, and  inure  to  the  benefit  of  Foster  as  well 
as  House.  Knolls  v.  Bamhari,  supra;  Rob- 
erts V.  Thorn,  25  Tex.  735;  Walker  v.  Read, 
59  Tex.  190.  In  other  words,  after  the  Judg- 
ment was  rendered,  House  was  still  the  ten- 
ant in  common  of  Foster  as  to  the  title  that 
he  then  had,  with  the  right  to  call  upon 
Foster  for  contribution  to  discharge  any 
costs  of  that  title  to  him.  But  this  right  of 
House  against  Foster  for  contribution  could 
,  not  affect  the  question  of  title  as  between 
Foster  and  Johnson.  If,  therefore.  It  be 
conceded  that  Johnson  and  Hendricks  had 
the  title  superior  to  that  of  House  and  Fos- 
ter before  the  Judgment  was  rendered  in 
that  cause,  that  title  was  extinguished  in 
them  by  the  Judgment,  and  vested  in  House 
and  Foster,  and  by  the  conveyance  from 
House  to  Johnson  no  greater  Interest  could 
pass  than  House  had  in  himself.  He  could 
not  convey  Foster's  interest  in  the  property 
in  any  event.  But,  if  we  disregard  the 
Judgment  rendered  In  the  ease  of  Stone  v. 
House,  the  evidence  Introduced  by  Johnson 
does  not  establish  a  title  in  him  superior  to 
that  of  Foster  In  this  case.  As  before  stat- 
ed, the  law  presumes  that  Fannie  W.  House 
and  J.  W.  House,  being  In  the  actual  peace- 
able and  continuous  possession  of  the  land, 
owned  the  same  in  fee  simple,  and  that  pre- 
sumption prevailed  also  in  favor  of  Foster, 
claiming  under  Mrs.  House.  Caplen  v. 
Drew,  54  Tex.  496.  In  the  case  last  cited, 
the  plaintiff  claimed  under  one  Hollis,  and 
the  evidence  showed  that  Hollis  had  been 


in  the  prior  possession  of  the  land.  A  Judg- 
ment was  rendered  against  HolUs;  the  land 
sold,  and  a  party  purchased  it,  under  whom 
the  plaintiff  claimed.  The  court  said:  "If, 
as  a  matter  of  fact,  Hollis  was  in  possession 
of  the  lot  at  the  rendition  of  that  Judgment, 
then  the  lien  attached  to  that  possesslt>n,  and 
the  rights  attending  the  same  and  resulting 
therefrom  passed,  by  the  operation  of  tbe 
lien,  to  and  vested  in  the  purchaser  at  tbe 
marshal's  sale.  Such  possession  would  be 
evidence  of  title  in  Hollis  and  as  the  pur- 
chaser connects  himself  directly  with  tliat 
possession  by  showing  a  Judgment  against 
Hollis,  an  execution,  return,  and  marshal's 
deed,  this  would  constitute  sufficient  title  Id 
the  purchaser,  in  the  absence  of  other  evi- 
dence, to  entitle  him  to  recover."  Johnson's 
evidence  failed  to  connect  him  with  the  sov- 
ereignty of  the  soil,  and  for  that  reason  fail- 
ed to  show  that  he  had  a  superior  title  to 
that  of  Foster.  If  we  view  the  evidence  in 
the  light  of  showing  an  outstanding  title  to 
defeat  the  right  of  Foster,  it  falls  short  of 
the  requirements  of  the  law,  because  it  does 
not  show  that  any  other  person  has  a  sub- 
sisting title  under  the  patent  to  tbe  heirs  of 
Childress.  The  proof  made  that  a  patent 
had  been  Issued  to  the  heirs  of  Childress  was 
not  sufficient  to  establish  that  Foster  and 
House  did  not  have  that  title.  House  v. 
Reavis  (decided  at  this  term)  35  S.  W.  1063; 
Rice  V.  Railway  Co.,  87  Tex.  90,  26  S.  W. 
1047.  We  have  discussed  this  question  so 
thoroughly  in  the  case  of  House  v.  Reavis, 
before  cited,  that  we  deem  It  unnecessary  to 
repeat  either  the  reasoning  or  the  authorities 
used  in  that  case.  Foster  had  a  perfect 
right,  under  the  evidence  as  against  House, 
to  have  a  partition.  Johnson,  by  his  pur- 
chase, was  placed  simply  in  the  shoes  of 
House,  and  against  him  Foster  had  the  same 
right.  Johnson  having  failed  either  to  es- 
tablish a  superior  title  in  himself  or  an  out- 
standing title  In  another,  waiving  the  quea- 
tlon  as  to  whether  he  would  have  been  per- 
mitted to  do  so  as  against  his  tenant  In 
common,  the  plaintiff  in  this  case  showed  a 
right  to  recover  of  Johnson,  and  establish 
bis  right  to  the  land  as  well  as  to  a  partition 
thereof. 

It  was  contended  upon  the  hearing  before 
this  court  by  counsel  for  Foster  that  the 
petition  in  this  case  constituted  simply  and 
purely  a  suit  for  partition;  while  Johnson 
claimed  that  it  was  an  action  of  trespass  to 
try  title,  and  that  the  plea  of  not  guilty  was 
a  sufficient  answer  thereto.  In  the  view 
that  we  have  taken  of  the  case,  we  iiave 
treated  it  as  if  it  were  an  action  of  trespass 
to  try  title,  being  the  most  favorable  view 
to  the  defendant  In  error.  We  do  not,  how- 
ever, find  it  necessary  to  decide  upon  the 
question  presented,  as  the  result  would  In 
either  case  be  that  tbe  plaintiff  is  entitled 
to  recover  one-half  of  the  property  in  ques- 
tion. 

The  court  of  civil  appeals  erred  in  reverv- 
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Ing  the  Judgment  of  the  district  court,  and 
rendering  a  Judgment  in  fayor  of  Jolmson 
lor  the  propertj  in  controversy,  for  which 
error  the  Judgment  of  the  said  court  of  civil 
appeals  is  reversed,  and  the  Judgment  of  the 
district  court  is  affirmed;  and  it  is  ordered 
that  the  plaintiff  in  error,  Foster,  recover  of 
the  defendant  in  error,  Johnson,  all  costs  of 
this  court  and  of  the  court  of  civil  appeals. 


WELCH  et  al.  v.  PHELPS  &  BIGELOW 
WINDMILL  CO. 

(Supreme  Court  of  Texas.     June  8,  1896.) 

COXTBACTS — COMBISATIOS  IS  RbSTHAIKT  Of  TBADS 

— Contract  of  Aoekct. 
A  contract  by  which  a  manufacturer  of 
windmills  granted  eicluslTe  territory  for  their 
sale  to  a  firm,  the  windmiliii,  after  shipmen^ 
to  remain  the  property  of  the  maker  until  sold 
by  the  consignees,  then  to  be  paid  for  at  a  fixed 
price,  was  one  oif  agency,  and  did  not  create  a 
trust  or  conspiracy  against  trade,  as  defined  and 
prohibited  by  Act  March  30,  1888,  p.  141, 
thongh  it  fixed  the  prices  at  which  the  wind- 
mills were  to  be  sold,  and  bound  the  consignees 
to  handle  no  other  kind;  the  statute  having  no 
arolication  to  contracts  between  principal  and 
agent. 

Certifled  question  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district 

Holland  &  Holland,  for  appdlants.  J.  A. 
Lucky,  for  appellee. 

DENMAN,  J.  The  Phelps  &  Bigelow  Wind- 
mill Company,  of  Kansas  City,  Mo.,  paity  of 
the  first  part,  on  the  22d  day  of  May,  1890,  en- 
tered into  a  contract  with  Welch  and  others, 
partners  under  the  style  of  the  Claude  Lum- 
ber Company,  of  Claude,  Tex.,  parties  of  the 
second  part,  wherein  first  party  agreed:  (1) 
To  give  to  the  second  party  the  exclusive 
right  to  sell,  during  the  year  1890,  a  certain 
patent  of  windmill  manufactured  by  first  par- 
ty In  certain  named  counties,  but  in  no  other. 
(2)  "To  ship  to  party  of  second  part,  from 
time  to  time,  such  windmills  as  it  may  deem 
necessary  for  the  proper  conduct  of  the  busi- 
ness berein  undertaken  by  parties  of  second 
part"  And  second  party  agreed:  (1)  To 
thoroughly  and  fairly  canvass  said  territory; 
to  make  all  sales  for  cash,  or  so  that  the  cash 
would  at  least  be  paid  when  the  windmill 
was  erected;  to  make  weekly  returns,  by 
mail,  to  party  of  first  part,  of  ail  sales,  with 
names  and  addresses  of  purchasers,  together 
with  prices,— no  sale  to  be  made  below  the 
price  list  attached  to  the  contract,  marked 
"net  price,"  nor  above  the  price  list  attached, 
marked  "selling  price";  settlements  to  be 
made  between  the  parties  and  "remittances 
made  to  party  of  first  part,  as  called  for  by 
said  settlements,  at  least  once  per  month, 
the  basis  of  such  settlements  to  be  that  party 
of  first  part  is  to  receive  for  all  goods  sold 
the  net  price  above  mentioned,  and  all  mon- 
eys beyond  such  amount,  and  not  in  excess 
of  the  selling  price,  are  to  belong  to  party  of 


second  part"  (2)  At  thetr  own  cost  to  do  all 
necessary  work  In  erecting  windmills  sold, 
to  do  the  same  in  a  workmanlike  manner,  and 
make  all  needed  repairs.  In  order  to  create  pub- 
lic satisfaction  and  demand  for  such  goods, 
and  not  to  directly  or  indirectly  be  engaged 
In  the  sale  of  or  keep  in  stock  any  other  wind- 
mill goods  during  the  existence  of  the  con- 
tract (3)  To  save  party  of  first  part  liarm- 
less  from  all  losses  by  way  of  suits  and  litiga- 
tion of  any  Idnd  emanating  from  their  trade 
and  business,  and  also  as  to  freight  charges 
on  goods  both  ways  between  Kansas  City, 
Mo.,  and  Claude,  Tex.,  including  expenses 
that  may  be  incurred  to  party  of  first  part  In 
looking  up  and  gathering  in  its  property  th<it. 
may  be  .shipped  to  the  parties  of  the  second 
part  under  the  contract  in  the  event  of  the 
termination  of  the  contract  and  their  neglect 
to  properly  perform  said  work;  and  that  they 
wiU,  at  their  own  expense,  reshlp  to  party  of 
first  part  all  windmill  goods  that  may  be  on 
hand  imsold  at  the  termination  of  the  con- 
tract. In  good  order  as  received,  or  remit  cash 
therefor  according  to  the  net  price  above 
mentioned.  It  was  further  stipulated  In  said 
contract  that  "the  title  and  ownership  of  the 
windmill  goods  so  to  be  shipped  to  the  par- 
ties of  second  i)art  shall  still  remain  vested, 
in  the  party  of  first  part  after  such  shipments, 
regardless  of  change  of  possession  thereof,  up 
to  the  time  that  same  shall  be  sold  to  bona 
fide  purchasers  for  purposes  of  erection  upon 
their  property  within  said  territory,  and  that 
party  of  first  part  had  the  right  to  terminate 
and  revoke  the  contract  at  any  time  upon 
failure  of  the  parties  of  the  second  part  to 
faithfully  comply  with  its  terms  or  any  one 
of  them.  The  above  is.  In  brief,  we  believe,  a 
substantial  statement  of  the  long  contract 
included  in  the  certificate.  The  question  cer- 
tifled by  the  court  of  civil  appeals  is  whether 
said  contract  was  "In  violation  of  the  act  of 
March  30,  1889,  defining  trusts  and  conspba- 
cies  against  trade." 

Under  the  authority  of  Manufacturing  Co.  v. 
Peak  (Tex.  Sup.)  34  S.  W.  102,  said  contract 
was  one  of  consignment,  and  not  one  of  sale, 
—did  not  pass  title  to  the  windmills  to  the 
second  party,  but  created  the  relation  of 
principal  and  agent  between  the  parties  there- 
to. In  order  to  hold  a  contract  as  creating  a 
"trust"  within  the  terms  of  Act  1880,  p.  141, 
there  most  have  been  formed  thereby  "a  com- 
bination of  capital,  skill,  or  acts  by  two  or 
more  persons,"  etc.  The  purpose  of  the  statute 
was  to  prohibit  "two  or  more  persons,"  etc., 
from  uniting  or  associating  their  otherwise 
independent  separate,  and  possibly  compet- 
ing "capital,  skill,  or  acts"  for  one  or  more 
of  the  five  purposes  therein  specified.  There- 
fore, in  Houck  V.  Association,  88  Tex.  1S4,  27 
S.  W.  690,  it  was  held  a  violation  of  the  stat- 
ute for  independent  dealers  in  beer  to  com- 
bine to  control  the  market;  and  in  Coal  Co. 
V.  Lawson  (Tex.  Sup.)  34  S.  W.  919,  It  was 
held  a  violation  of  the  statute  for  a  coal  com- 
pany and  an  individual  to  enter  into  an  agree- 
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ment  binding  each  to  a  series  of  acts  intended 
to  coerce  the  people,  especially  the  miners  of 
Thurber,  to  spend  their  earnings  for  liquor  at 
a  certain  saloon,  and  preclude  anyone  else 
selling  liquor  to  them.  It  was  not  the  purpose 
of  the  statute,  however,  to  Interpose  any  ob- 
stacle to  a  principal's  contracting  with  his 
agent  with  reference  either  to  the  terms  or 
the  subject-matter  of  the  agency.  In  the  case 
before  us  it  was  entirely  within  the  discre- 
tion of  the  principal,  before  as  well  as  after 
the  contract  was  signed,  as  to  bow  many  of 
its  windmills  it  would  send  Into  the  named 
territory,  as  well  as  to  decline  to  sell  for  less 
than  the  net  price,  or  permit  its  agent  to  sell 
for  others.  It  controlled  them  all,  and  there- 
fore there  was  no  union  or  associatioR  of  oth- 
erwise Independent,  separate,  and  possibly 
competing  "capital,  skill,  or  acts,"  and  hence 
no  combination.  We  therefore  answer  the 
question  certified  In  the  negative.  If  the  title 
to  the  windmills  had  passed  by  the  contract 
and  shipment,  thus  establishing  the  relation 
of  vendor  and  vendee.  Instead  of  principal 
and  agent,  between  the  parties  thereto,  a 
different  result  might  have  been  reached,  as 
intimated  in  reference  to  the  contract  be- 
tween plaintisr  and  defendant  In  Houck  v. 
Association,  S8  Tex.  100,  27  S.  W.  60a 


POWELIi  V.  TEXAS  &  N.  O.  R.  CO. 
(Supreme  Court  of  Texas.  June  8,  1896.) 
SdprembCockt—Jubisdiotiox— Final  Jddombkt. 
Plaintiff  brought  action  against  a  rail- 
way company  for  wrongful  ejection  from  a 
train;  alleging  that  she  tendered  a  ticket, 
which  was  refused,  and,  further,  that  she  ten- 
dered cash  fare  to  a  point  beyond  where  she 
was  ejected,  and  thnt  her  fare  was  refused. 
Upon  judgment  for  plaintiff,  defendant  appeal- 
ed to  the  court  of  civil  appeals,  which  considered 
only  the  right  of  plaintiff  to  ride  upon  her  ticlc- 
et,  and  reversed  the  judgment  of  the  trial  court 
upon  the  ground  that  by  its  terms  the  ticket 
had  expired  before  tender  for  passage.  Held 
not  a  judgment  practically  settling  the  case, 
which  would  give  the  supreme  court  jurisdic- 
tion to  review  it  on  writ  of  error,  the  question 
of  plaintiff's  right  to  ride  under  the  tender  of 
cash  fare  being  left  undecided. 

Error  to  court  of  civil  appeals  of  First  su- 
preme Judicial  district 

Action  by  Eliza  D.  Powell  against  the  Texas 
&  New  Orleans  Railroad  Company  for  wrong- 
ful ejection  from  a  train.  There  was  a  Judg- 
ment for  plaintiff,  which  was  reversed  by  the 
court  of  civil  appeals  (35  S.  W.  841),  and  plain- 
tiff applies-  for  writ  of  error.  Application 
dismissed. 

J.  F.  Lanier,  C.  B.  Martin,  and  Douglas  & 
Jackson,  for  plaintiff  in  error.  Baker,  Botts, 
Baker  &  Lovett  and  S.  R.  Perryinan,  for  de- 
fendant in  error 

DENMAN.  J.  Plaintiff  in  error  sued  de- 
fendant In  error,  alleging  in  her  petition  that 
<m  the  24th  day  of  May,  1894,  she  purchased 
a  ticket  over  defendant's   road,    whereby   it 


agreed  to  transport  her  from  Houston  to  Neiv 
Orleans;  that  on  the  18th  day  of  July,  1894, 
having  boarded  defendant's  train  at  Houston 
for  the  purpose  of  going  to  New  Orleans,  she 
tendered  to  the  conductor  such  ticket,  for  the 
purpose  of  securing  her  said  passage  on  said 
train,  whereupon  said  conductor  refused  to  re- 
ceive same,  and  thereupon  "she  offered  to  the 
conductor  in  charge  of  said  train,  whose  duty 
it  was  to  receive  fare  from  said  passengers, 
and  take  up  the  tickets,  the  sum  of  $3.85,  In 
payment  of  her  passage  into  the  state  of 
Louisiana,  being  the  regular  rate  of  fare  on 
line  of  defendant's  railroad  and  the  connecting 
lines  to  said  point";  "that  defendant  company, 
knowingly,  willfully,  and  wantonly,  acting  by 
and  through  said  servants  and  agents  as  be- 
fore alleged,  refused  to  take  the  ticket  In  pay- 
ment of  the  fare  to  New  Orleans,  or  any  other 
point  on  defendant's  railroad  or  any  connect- 
ing line  therewith,  and  refused  to  receive  or 
take  said  money  offered  In  payment  of  her 
fare  as  hereinbefore  alleged,  and  refused,  wUl- 
fully,  wantonly,  and  knowingly,  to  permit 
plaintiff  to  ride  on  its  cars,"  but,  in  the  night- 
time, willfully,  wantonly,  maliciously,  and 
knowingly,  forcibly  ejected  her  from  the  train. 
In  the  town  of  Liberty,  wherefor  she  was 
greatly  damaged,  for  which  she  prayed  for 
Judgment  and  general  relief.  Defendant, 
among  other  things,  pleaded  that  the  ticket 
which  plaintiff  tendered  the  conductor  was 
only  good  if  used  on  a  continuous  trip  begin- 
ning on  the  day  of  purchase,  and  that  It  was 
so  understood  between  the  defendant  and 
plaintiff,  the  language  of  the  ticket  being  set 
out  in  such  answer.  On  exceptions  made  by 
plaintiff  to  the  answer  alleging  that  the  ticket 
was  limited  to  use  beginning  on  the  day  of 
purchase,  the  trial  court,  construing  the  ticket, 
held  that  it  was  unlimited,  and  sustained  the 
exception  to  said  portion  of  the  answer.  Un 
the  trial  before  a  Jury  the  plaintiff  recovered 
Judgment,  from  which  the  defendant  appealed 
to  the  court  of  civil  appeals,  which  court,  con- 
struing the  language  of  said  ticket,  held  it  was 
limited  to  one  continuous  passage,  beginning 
on  the  day  of  its  purchase,  and  that  it  did 
not  authorize  plaintiff  to  ride  upon  the  train 
of  defendant  at  the  time  she  was  ejected, 
and  reversed  and  remanded  the  cause  with- 
out passing  upon  any  other  questions  In  the 
case.  33  S.  W.  841.  From  this  Judgment  cf 
the  court  of  civil  appeals  the  plaintiff  In  er- 
ror has  brought  the  case  to  this  court  by 
writ  of  error  seeking  to  have  this  court  re- 
vise the  ruling  of  the  court  of  civil  appeals 
in  reversing  and  remanding  the  cause. 

Plaintiff  in  error  seeks  to  give  this  eonrt 
Jurisdiction  by  alleging  "that  the  Judgment 
and  decision  of  the  court  of  civil  appeals  for 
the  First  supreme  Judicial  district  of  Texas 
in  this  cause,  wherein  and  whereby  the  Judg- 
ment of  the  district  court  of  Liberty  county, 
Texas,  Is  reversed,  practically  settles  the 
case."  One  of  the  Instances  In  which  this 
court  has  Jurisdiction  of  a  reversed  and  re- 
manded cause  is  "when  the  Judgment  of  the 
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conrt  of  ctrll  appeals  reyerslng  a  Judgment 
practically  settles  the  case,  and  this  fact  is 
shown  in  petition  for  writ  of  error,  and  the 
attorneys  for  petitioners  shall  state  that  the 
decision  of  the  court  of  clyil  appeals  prac- 
tically settles  the  case."  It  will  be  observed 
that  the  portion  of  the  statute  above  quoted 
prescribes  two  conditions  as  essential  to  the 
Jurisdiction  of  this  court,  to  wit:  (1)  That 
the  petition  for  writ  of  error  must  show  that 
the  Judgment  of  the  court  of  dvU  appeals 
practically  settles  the  case;  and  (2)  that  the 
attorneys  for  petitioners  shall  so  state.  Un- 
der the  express  terms  of  the  statute,  one  of 
these  conditions  Is  Just  as  essential  as  the 
other.  The  present  application  shows  the 
existence  of  the  second  condition,  but  not  the 
first;  for  it  is  clear  that  the  ruling  of  the 
court  of  civil  appeals  as  to  the  validity  of 
the  ticket  at  the  time  it  was  attempted  to 
be  used  did  not  finally  dispose  of  that  part 
of  plaintiff's  petition  which  alleged  that, 
being  upon  the  train,  and  before  she  was 
ejected,  she  tendered  to  the  conductor  the 
regular  fare  to  the  state  line.  The  most 
that  can  be  said  of  the  finality  of  the  de- 
cision of  the  court  of  civil  appeals  is  that  it 
disposes  of  the  tlclcet  as  evidence  of  plain- 
tiff's right  to  continue  upon  the  car,  and 
leaves  the  case  upon  her  allegation  of  t>e- 
tag  wrongfully  ejected  after  having  ten- 
dered the  lawful  fare  to  a  point  beyond  the 
point  of  ejection.  If  this  theory  of  plain- 
tiff's case  be  true,  and  there  is  evidence  in 
the  record  tending  to  support  it,  we  do  not 
see  that  the  ruling  of  the  court  of  civil  ai>- 
peals  would  at  all  affect  her  right  to  recover, 
vnless  it  would  deprive  her  of  the  right  to 
recover  for  the  value  of  the  ticket  from  the 
place  of  ejection  to  New  Orleans.  We  do 
not  express  any  opinion  upon  the  correctness 
of  the  ruling  of  the  conrt  of  civil  appeals, 
nor  upon  any  other  question  in  this  case,  ex- 
cept to  hold  that  the  decision  of  the  court 
of  civil  appeals  does  not  practically  settle 
the  entire  case,  and  therefore  this  court  has 
no  jurisdiction,  for  which  reason  the  applica- 
tion for  writ  of  error  will  be  dismissed. 
Powers  V.  Schmidt,  87  Tex.  38u,  28  S.  W. 
1055. 


SULLIVAN  V.  HARTFORD  FIRE  INS.  CO. 
(Supreme  Court  of  Texas.     June  8,  1896.) 

FiBE  InSOKAXOI — COKBTRDOTION  OF  CONTRACT  — 

8efarabi,b  Polict  — False  Affidavit  of  Loss 
— Jurisdiction  of  Sdpbbmb  Court— Effect  of 
Decisioss. 

1.  Under  Rev.  St  1895,  art.  3089,  providing 
that  a  fire  insurance  policy,  in  case  of  total  loss, 
shall  be  deemed  to  be  a  liquidated  demand  for 
the  full  amount  of  the  policy,  but  that  this  shall 
not  apply  in  the  case  of  personal  property,  a 
policy  insuring  plaintifTs  dwelling  house  and 
household  furniture  in  separate  amounts  is  di- 
visible; and  a  false  amdavit,  made  by  the 
plaintiff,  as  to  the  value  of  the  persoiial  proper- 
ty destroyed,  will  not  avoid  the  entire  poncy, 
under  a  danse  providing  that  the  poUcy  shall 


be  void  in  the  case  of  false  swearing  by  the 
insured  touchinc  tiic  subject  of  insurance,  either 
before  or  after  Ices,  but  only  such  portion  of 
the  policy  as  relates  to  the  personal  property. 

2.  The  supreme  court  will  not  entertain  ju- 
risdiction on  writ  of  error  on  the  ground  of  con- 
flict between  the  case  sought  to  be  reviewed 
and  a  prior  decision  of  the  court  of  civil  appeals, 
where  the  adjudicated  case  has  been  subse- 
quently overruled. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme Judicial  district. 

Action  by  A.  A.  Sullivan  against  the  Hart- 
ford Fire  Insurance  Company  on  a  fire  pol- 
icy. There  was  a  Judgment  for  defendant, 
which  was  reversed  by  the  court  of  civil  ap- 
peals (34  S.  W.  999),  and  the  defendant 
brings  error.    Writ  dismissed. 

Morgan  Sc  Thompson,  for  plaintiff  in  error. 
John  Vesey  and  Wm.  H.  Allen,  for  defendant 
In  error. 

BROWN,  J.  The  Hartford  Fire  Insurance 
Company  issued  to  Sullivan  a  policy  on  hia 
dwelling  house  and  household  and  kitchen 
fomlture  in  the  sum  of  $1,400,  $900  being 
placed  on  the  house  and  $500  on  the  furniture. 
The  following  are  the  findings  of  fact  in  the 
conrt  of  civil  appeals  pertinent  to  the  issues 
presented  In  this  court:  "The  policy  pro- 
vides that  the  entire  policy  shall  be  void  if  the 
Insured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or 
circumstance  concerntag  this  Insurance  or 
the  subject  thereof,  or  if  the  taterest  of  the 
Insured  in  the  property  be  not  fully  stated 
herein,  or  In  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter 
relating  to  this  insurance  or  the  subject  there- 
of, whether  before  or  after  a  loss.  "A  fire  oc- 
curred, destroying  the  property,  and  proofs 
of  loss  were  prepared  under  the  terms  of  the 
policy,  as  required  therein,  and  were  present- 
ed to  the  insurance  company.  The  proofs  of 
loss  prepared  by  plaintiff  and  presented  to 
the  company,  sworn  to  before  H.  K.  Hart,  no- 
tary public,  claimed  the  value  of  the  house  to 
be  $1,761.35,  value  of  the  personal  property, 
$529.85,  the  loss  or  damage  to  the  personal 
property,  $378.00."  After  the  Jury  had  re- 
tired to  consider  their  verdict  under  the  in- 
structions of  the  court,  they  came  into  cotirt, 
and  propounded  the  following  question  In 
writing:  "If  the  Jury  believes  that  the  plain- 
tiff's loss  on  household  furniture  and  kitchen 
goods  is  less  than  reported  by  him,  and  if 
they  further  believe  that  said  representation 
was  made  for  the  purpose  of  fraud,  are  they 
instructed  to  find  the  entire  policy  void  or 
not?"  to  which  the  court  replied  In  writing  as 
follows:  "Gentlemen  of  the  Jury:  In  an- 
swer to  the  question  propounded  to  the  court, 
the  Jury  are  instructed,  if  they  believe  from 
the  evidence  that  the  plaintiff  Imowingly  and 
falsely  and  fraudulently  claimed  a  greater 
amount  than  was  due  him  for  **\e  destruction 
and  damage  to  the  household  and  kitchen  fur- 
niture in  his  statement  to  the  defendant  of  the 
loss  sustained  by  him,  and  that  he  made  oath 
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to  the  same,  then  In  law  tlie  policy  of  Insur- 
ance would  become- void,  and  tbe  Jury  sbould 
find  for  tbe  defendant  as  to  all  tbe  insur- 
ance." Tbe  Jury  returned  a  verdict  for  the 
defendant,  uiwn  whlcb  verdict  the  district 
court  entered  judgment  in  accordance  there- 
with, and  upon  appeal  the  court  of  dvil  ap- 
peals reversed  tbe  judgment  of  the  district 
court,  and  remanded  tbe  case  (34  S.  W.  999), 
upon  tbe  ground  that  tbe  policy  of  Insurance 
was  divisible,  and  that,  altbougta  there  may 
have  been  fi-aud  and  false  swearing  on  the 
part  of  tbe  Insured  as  to  the  value  of  the 
household  goods,  this  would  not  affect  the 
right  of  recovery  as  to  tbe  dwelling  house. 
Tbe  application  for  writ  of  error  is  based  on 
the  alleged  conflict  between  this  ruling  of  tbe 
court  of  civil  appeals  and  tbe  cases  of  Insur- 
ance <3o.  V.  Ward  (Tex.  Civ.  App.)  26  S.  W. 
764;  Insurance  Co.  v.  Smith  (Tex.  Civ.  App.) 
29  S.  W.  '264;  and  Bills  v.  Insurance  Co.,  87 
Tex.  547,  29  S.  W.  1063.  If  a  conflict  exists, 
this  court  has  jurisdiction,  and  tbe  only  ques- 
tion for  our  consideration  is,  was  the  policy 
under  its  terms  divisiUe  upon  tbe  facts  stated 
k)y  the  court  of  civil  appeals?  There  is  no 
conflict  between  this  case  and  tliat  of  Insur- 
ance Co.  V.  "Ward,  but  we  think  there  is  a  di- 
rect conflict  between  the  case  of  Insurance 
Co.  T.  Smith  and  the  case  now  before  the 
court  Insurance  Co.  v.  Smith  was  decided 
by  the  court  of  the  Third  supreme  judicial  dis- 
trict January  30,  1895,  and  tbe  case  of  Bills 
V.  Insurance  Co.  was  decided  by  this  court 
February  25,  1895.  The  two  cases  are  in 
direct  conflict  with  each  other,  hence  tbe  ef- 
fect of  the  case  of  Bills  v.  Insurance  Co.  was 
to  overrule  that  of  Insurance  Co.  ▼.  Smith, 
and  this  court  will  not  entertain  jurisdiction 
upon  a  conflict  between  the  case  sought  to 
be  reviewed  and  one  which  lias  been  over- 
ruled, dtber  by  tbe  court  whlcb  decided  it  or 
by  a  subsequent  decision  of  this  court  There- 
fore tbe  question  of  jurisdiction  depends  upon 
whether  or  not  that  case  now  presented  Is  in 
conflict  with  that  of  Bills  v.  Insurance  Co., 
whlcb  we  will  proceed  to  examine.  There  Is  an 
apparent  conflict  between  tbe  two  cases  in 
this:  that  a  clause  of  tbe  policy  in  each,  con- 
taining practically  the  same  laaguage,  is  differ, 
ently  construed  in  tbe  two  cases.  In  this  case 
it  is  held  to  be  divisible,  and  in  the  case  of  Bills 
V.  Insurance  Co.  it  was  held  to  be  entire.  In 
order  to  determine  whether  or  not  there  is  a 
conflict  between  the  two  cases,  we  must  de- 
termine whether  they  are  subject  to  the  same 
rules  of  construction  under  the  accompany- 
ing circumstances.  Article  3089,  Rev.  St. 
1895,  reads  thus:  "A  fire  insurance  policy.  In 
case  of  total  loss  by  flre  of  property  Insured, 
shall  be  held  and  considered  to  be  a  liquidated 
demand  against  tbe  company  for  the  full 
amount  of  such  policy;  provided,  that  the 
provisions  of  this  article  shall  not  apply  to 
personal  property."  The  house  insured  in  the 
policy  under  investigation  was  totally  destroy- 
ed, hence  the  policy  for  the  amount  placed  up- 
on the  bouse  became  a  liquidated  demand 


against  the  Insurer,  and,  so  far  as  the  amount 
to  be  paid  was  coAcemed,  tbe  value  of  the 
property  destroyed  could  not  be  made  an  iasae 
in  the  trial  of  tbe  case,  nor  a  question  in  th« 
Investigation  of  tbe  loss  by  the  insurer.  In 
so  far  as  the  value  of  tbe  house  bore  upon 
the  question  of  fraud  in  obtaining  the  policy 
of  insurance,  the  insurance  company  bad  no 
right  to  call  upon  the  insured  after  the  loss  to 
make  an  ex  parte  affidavit  with  regard  there- 
to. It  foUows  that  In  our  opinion,  if  the  pol- 
icy lisd  been  upon  tbe  bouse  alone,  an  afB- 
davlt  made  by  the  Insured  after  tbe  loss  oc- 
curred, which  falsely  stated  tbe  value  of  tbe 
property,  would  be  upon  an  immaterial  mat- 
ter, and  could  not  work  a  forfeiture  of  tbe 
policy,  which  had  become  a  liquidated  de- 
mand under  tbe  statute.  Such  a  clause  of 
forfeiture,  so  far  as  applicable  to  a  house 
wbicb  was  totally  destroyed,  would  be  In 
conflict  with  tbe  provision  of  the  statute,  In 
that  it  would  prescribe  terms  of  forfeiture 
based  upon  a  matter  wbicb  could  not  be  made 
material  under  the  statute,  and  which  could 
not  In  any  way  affect  tbe  rights  and  inter- 
ests of  the  insured  or  insurer.  It  being: 
true  that  the  Insurance  company  could  not 
have  made  such  condition  in  a  policy  insuring 
tbe  house  alone  without  any  personal  property 
being  embraced  therein,  we  think  that  it 
necessarily  follows  that  such  a  clause  in  a 
policy,  wtilch  embraces  both  tbe  bouse  and 
personal  property,  cannot  be  construed  to  be 
applicable  to  the  house,  because  a  forfeiture 
would  be  thus  {vodnced  by  indirect  means 
which  could  not  have  been  effected  by  tbe 
same  condition  directly  applied  to  the  bouse. 
Tbe  most  liberal  construction  for  the  insurer 
that  could  be  placed  upon  such  a  policy  would 
be  to  bold  it  divisible,  and  that  tbe  terms  of 
forfeiture  embraced  in  tbe  policy  should  ap- 
ply to  the  personal  property  when  tbe  false 
affidavit  or  false  statement  has  been  made  as 
to  It  at  a  time  subsequent  to  the  flre.  If  the 
policy  be  entire,  and  the  condition  be  void  in 
part  it  would  be  void  in  tota  We  therefore 
conclude  that  the  court  of  civil  appeals  did 
not  err  in  holding  that  false  swearing  with 
reference  to  tbe  value  of  tbe  personal  prop- 
erty subsequent  to  tbe  flre  did  not  work  a 
forfeiture  of  tbe  liquidated  demand  in  favor 
of  tbe  insured  for  tbe  amount  placed  upon  the 
house.  We  held  In  Bills  v.  Insurance  Co.  that 
the  policy  was  entire,  but  that  conclusion  wr% 
reached  by  tbe  application  of  the  role  that 
the  condition  of  forfeiture  must  be  construed 
against  the  Insurer,  and  so  as  to  prevent  a 
forfeiture  if  tbe  language  used  would  admit 
of  such  a  construction.  Applying  the  same 
rule  of  construction  In  this  case,  it  must  be 
held  that  tbe  condition  of  forfeiture  embraced 
in  this  policy,  wlilch  could  not  have  been 
made  to  work  a  forfeiture  of  the  liquidated  de- 
mand for  the  house  if  it  bad  been  expressly 
so  stated,  must  at  least  be  limited  in  its  ef- 
fect to  the  unliquidated  claim  for  the  per- 
sonal property  to  which  it  could  have  beei> 
made  to  apply  by  tbe  use  of  language  so 


Digitized  by 


Google 


Tex.) 


BACKLET  V.  FOWLKES. 


75 


Umlting  Its  effect  There  Is  no  conflict  be- 
tween the  dedslon  ot  the  court  of  ciril  ap- 
peals In  this  case  and  the  decision  of  this 
court  in  the  case  of  Bills  v.  Insurance  Co., 
and  this  court  has  no  Jurisdiction  of  this 
cause.  The  case  will  be  dismissed  for  want 
of  Jurisdiction  in  this  court,  the  plalnUtC  in  er- 
ror to  pay  the  cost  of  this  proceeding. 


EACJKLET  T.  FOWLKES. 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.  26, 

1896.) 

Rbs  Jcdicata — Appeal — Review  —  Instruotioxs. 

1.  Though,  In  trespass  to  try  title,  the  com- 
plaint demanded  judjnnent  for  rents  and  profits, 
yet,  where  no  evidence  was  introduced  in  sup- 
port of  such  demand,  a  judgment  for  plaintiff 
for  the  land,  no  reference  being  made  therein 
to  the  issne  of  rent,  is  not  res  judicata  in  a  sub- 
sequent action  for  the  rents. 

2.  Defendant  cannot  attaclc  on  appeal  a 
Judgment  rendered  on  a  verdict,  in  the  absence 
of  a  motion  for  judgment  non  obstante  veredic- 
to, on  the  ground  that  a  claim  specifically  in- 
cluded in  the  verdict  was  barred  by  limitations, 
which  was  pleaded. 

3.  The  failure  of  the  court  to  charge  on  lim- 
itations cannot  be  assigned  as  error  where  no 
special  charge  covering  such  omission  was  ask- 
ed. 

Appeal  from  district  court,  Tom  Green 
county;  J.  W.  Tlmmins,  Judge. 

Action  by  J.  S.  Fowlkes  against  J.  3.  Rack- 
ley  to  recover  rents  for  land  which  had  been 
recovered  by  plaintiCT  from  defendant  In  a 
former  suit  of  trespass  to  try  title.  There 
was  a  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Ward  &  James,  for  appellant  D.  D.  Wal- 
lace and  Cochran  &  Hill,  for  appellee. 

KEY,  J.  The  nature  of  this  salt  and  the 
material  facts  proved  are  correctly  stated 
in  the  briefs  of  the  parties,  appellee's  state- 
ments b^ng  supplemental  to  appellant's; 
and  we  adopt  the  two  statements. 

We  announce  our  conclusions  of  law  as 
follows: 

L  Although  the  pleadings  In  the  former  suit 
raised  the  issue  of  rent  the  evidence  of  Mr. 
Wallace  shows  that  no  testimony  was  heard 
on  that  issue,  and  the  Judgment  of  the  court 
la  for  the  plaintiff  for  the  land,  no  reference 
being  made  to  the  Issue  of  rent  It  is  mani- 
fest therefore,  from  the  Judgment  itself, 
that  the  question  of  rent  was  not  adjudi- 
cated; and,  such  l>eing  the  case,  the  doc- 
trine of  res  adjudlcata  does  not  apply.  Hor- 
ton  V.  Hamilton.  20  Tex.  606;  Bledsoe  v. 
White,  42  Tex.  ISO;  Oook  v.  Burnley,  46 
Tex.  97;  Roberts  v.  Johnson,  48  Tex.  133; 
Teal  y.  Terrell,  Id.  491;  Phllipowski  v.  Spen- 
cer. 63  Tex.  604;  Pisbaway  v.  Runnels,  71 
Tex.  %2.  9  S.  W.  260.  This  case  is  distin- 
guishable from  Freeman  v.  McAnlnch,  87 
Tex.  132,  27  S.  W.  97.  In  that  case  the  for- 
mer Judgment  showed  on  Its  face  that  it 
adjudicated  the  question  which  one  of  the 


parties  was  attempting  to  relltlgate;  whOe 
the  Judgment  here  pleaded  in  bar  shows 
that  the  question  of  rent  which  is  the  sub- 
ject-matter of  this  suit  was  not  adjudicat- 
ed. It  may  be  tliat  it  was  not  a  final  Judg- 
ment because  It  did  not  dispose  of  all  the 
issues  Involved;  but  that  question  we  are 
not  called  upon  to  decide.  In  this  case  it 
is  sufficient  to  say  that  it  did  not  adjudicate 
any  question  of  rent,  and  therefore  it  is  no 
bar  to  appellee's  suit  There  are  expres- 
sions In  some  cases  to  the  effect  that  a  Judg- 
ment "is  not  only  final  as  to  the  matters 
actuaUy  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in 
the  cause,  and  which  they  might  have  had 
decided"  (Foster  v.  Wells,  4  Tex.  104);  but 
in  view  of  the  doctrine  announced  in  the 
cases  above  dted,  this  expression  is  too 
broad.  As  applied  to  questions  of  title,  or 
the  right  to  recover  on  a  particular  debt 
or  on  account  of  a  particular  tort  a  judg- 
ment adjudicating  such  a  question  vrlll  be 
final,  not  only  as  to  the  facts  then  before 
the  court  but  whenever  it  Is  attempted  to 
litigate  the  same  questions  upon  facts  not 
adduced  upon  the  former  trial;  and  in  this 
sense  the  Judgment  Is  final,  not  only  as  to 
the  matters  (that  Is,  the  facts)  that  were  liti- 
gated, but  also  as  to  those  that  might  have 
been  put  in  evidence.  So,  if  the  judgment 
pleaded  in  bar  in  this  case  bad  adjudged 
that  the  plaintiff  take  nothing  on  his  claim 
for  rent  or  had  otherwise  shown  that  the 
question  of  rent  had  been  adjudicated,  we 
would  feel  constrained  to  hold  that  appellee 
was  barred  for  the  rent  accruing  anterior 
to  the  date  of  that  Judgment;  but,  as  the 
judgment  shows  just  the  reverse,  we  can- 
not so  hold. 

2.  Appellant's  third  and  fourth  assign- 
ments assert  that  "the  court  erred  In  ren- 
dering judgment  against  appellant  for  the 
rent  of  the  year  1889,  because  appellant's 
original  answer  filed  herein  pleads  In  proper 
form  the  two-years  statute  of  limitations, 
and  the  evidence,  as  shown  by  the  state- 
ment of  facts  herein  filed,  shows  that  the  ap- 
pellee's claim  for  rents  for  the  year  1889 
was  barred  by  the  two-years  statute  of  limi- 
tations"; and,  fourth,  that  "the  court  erred 
in  falling  to  submit  to  the  Jury  the  question 
of  limitations,  as  raised  by  the  defendant's 
pleadings,  and  as  supported  by  the  evidence 
in  this  case,  for  the  year  1880."  Appellee 
contends  that  appellant  obligated  himself  In 
writing  to  pay  the  rent  by  the  supersedeas 
bond  In  the  former  suit  and  certain  stipula- 
tions in  the  deed  from  HoUlngsworth  to  him, 
whereby  he  agreed  to  Indemnify  HoUlngsworth 
as  to  the  rent,  and  also  that  the  statate  of  limi- 
tations was  suspended,  as  In  Fields  v.  Austin 
(Tex.  Civ.  App.)  30  S.  W.  386,  until  the  judg- 
ment in  the  former  case  was  affirmed.  We 
deem  It  unnecessary  to  decide  these  ques- 
tions. There  being  a  jury  In  the  case.  It 
was  proper  to  submit  the  case  to  them,  and 
obtain  a  verdict  as  the  basis  upon  which  to 
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render  a  Judgment;  and  as  appellant  did 
not,  by  motion,  ask.  the  court  to  render  Judg- 
ment for  blm  non  obstante  veredicto,  he  can- 
not be  heard  to  complain  that  the  court  ren- 
dered Judgment  on  the  verdict,  as  he  does 
in  the  third  assignment  If  there  liad  been 
a  nonjury  trial,  the  third  assignment  would 
raise  the  question  of  limitation.  The  general 
rule  is  that,  when  the  court  falls  to  charge  on 
an  issue  raised  by  the  pleadings  and  evidence,  in 
order  to  have  the  question  considered  on  ap- 
peal a  special  charge  covering  the  omission 
must  be  asked  and  refused.  For  collation 
of  decisions  on  this  subject  see  1  Buckler, 
Dig.  p.  314.  In  this  case  the  court  did  not 
eharge  on  limitation,  and  no  charge  was  re- 
quested on  that  subject.  We  therefore  over^ 
rule  the  fourth  assignment  of  error. 

3.  The  fifth  and  last  assignment  of  error 
In  appellant's  brief  reads  thus:  "The  court 
erred  In  overruling  defendant's  motion  for 
a  new  trial,  and  rendering  Judgment  against 
-defendant  for  the  rent  of  the  land  in  ques- 
tion for  the  year  1889,  because  the  uncon- 
tradicted evidence  in  the  case  shows  that 
J.  A.  HoUingsworth  was  In  possession  of 
the  land  all  of  said  year  1889,  and  that  de- 
fendant was  not;  neither  was  he  asserting 
title  or  claim  thereto,— all  of  which  error  of 
-court  and  Jury  was  submitted  to  the  court 
in  subdivision  No.  4  of  defendant's  motion 
for  a  new  trial,  and  was  overruled."  Subdi- 
vision 4  of  appellant's  motion  for  a  new 
trial  is  as  follows:  "Because  the  court  err- 
ed In  his  charge  to  the  Jury  in  submitting 
to  them  the  rents  for  the  year  1889,  the 
same  being  res  adjudicata,  barred  by  the  stat- 
ute of  limitations,  and  because  the  nncon- 
.  troverted  evidence  in  the  case  showed  that 
J.  A.  HoUingsworth  was  in  the  possession 
of  said  lands  all  of  said  year,  and  this  de- 
fendant was  not  in  possession  of  the  same, 
nor  did  the  evidence  show  that  this  defend- 
ant was  assei-ting  any  claim  to  said  land  in 
1889.  We  do  not  understand  appellant  to 
contend  that  the  court's  charge  embodies 
any  erroneous  proposition  of  law  on  the 
subject  under  consideration,  but  the  objec- 
tion is  that  the  court  ought  not  to  have  sub- 
mitted to  the  Jury  any  issue  at  all  con- 
cerning rent  for  1889.  We  think  the  evi- 
dence raised  the  issue  of  appellant's  liabili- 
ty for  rent  for  the  year  1889.  and  that  it 
was  proper  for  the  court  to  submit  that  is- 
sue to  the  Jury.  The  charge  given  may  not 
have  stated  the  law  correctly;  but  it  is  not 
complained  of  on  that  account,  but  merely 
as  being  mappllcable  to  the  facts. 

No  reversible  error  has  been  pointed  out, 
and  the  Judgment  will  be  affirmed. 

FISHER,  O.  J.,  did  not  sit  in  this  case. 

On  Rehearing. 

(A^U  15,  1896.) 

It  Is  earnestly  insisted  in  appellant's  mo- 
tion for  a  rehearing  that  this  court  com- 


mitted error  in  not  sustaining  his  assign- 
ments predicated  upon  the  proposition  that 
the  testimony  shows  that  appellee's  claim 
for  rent  for  the  year  1889  was  barred  by 
the  statute  of  limitation;  and  especially  that 
we  erred  In  holding  that,  as  the  appellant 
asked  no  charge  on  the  subject  of  limita- 
tion, he  was  not  in  a  position  to  complain, 
because  the  trial  court  did  not  charge  the 
law  applicable  to  his  plea  of  limitation. 
The  contention  is  that  the  general  rule  stated 
in  our  former  opinion  only  applies  when  tbe 
court  has  undertaken  to  charge  on  a  given 
phase  of  tbe  case,  and  the  charge  on  that 
subject  is  Incomplete,  or  not  as  full  and 
definite  as  it  might  properly  have  been;  and 
that  the  rule  does  not  apply  when  the  court 
fails  entirely  to  charge  on  an  Issue  raised  by 
the  pleadings  and  evidence.  We  fail  to  dis- 
cover any  basis  for  this  alleged  distinction, 
unless  it  is  to  be  presumed  that,  because  a 
Judge  fails  to  charge  on  such  an  Issue,  he 
would  refuse  any  charge  that  might  be  asked 
in  reference  thereto;  and  as  Judges,  like  other 
people,  sometimes  fail  through  inadvertence 
to  do  that  which,  but  for  the  oversight,  tbey 
would  have  done,  we  do  not  think  such  pre- 
sumption ezlsta  The  law  encourages  dili- 
gence and  discourages  negligence  in  tbe 
litigant;  and  it  is  upon  this  principle  that  tbe 
rule  in  question  rests. 

It  Is  inconsistent  with  proper  and  orderly 
dispatch  of  public  business,  as  well  as  unjust 
to  the  adverse  party,  to  permit  a  litigant  to 
take  the  chances  of  success  on  certain  issues 
submitted  in  tbe  court's  charge,  and,  if  he 
loses,  obtain  a  new  trial  t>ecause  another 
issue,  which  be  did  not  by  special  charge 
ask  to  have  submitted,  might  with  propriety 
have  been  submitted  to  the  Jury.  The  liti- 
gant and  his  counsel  know  as  well,  and  often 
better,  when  the  court's  charge  entirely  omits 
an  issue  In  the  case,  as  they  do  when  it  la 
merely  wanting  in  fullness  on  such  issue; 
and,  if  the  exercise  of  proper  diligence  re- 
quires a  special  charge  to  cure  the  latter 
omission,  we  can  see  no  reason  why  such 
a  charge  should  not  be  required  as  to  the 
former.  Nor  do  we  agree  with  appellant's 
counsel  that  the  alleged  distinction  is  sup- 
ported by  Texas  decisions.  The  cases  clte<l 
by  tliem— Stell  v.  Paschal,  41  Tex.  645,  and 
Murchtson  v.  Warren,  50  Tex.  34— merely 
show  that  the  general  rule  referred  to  is  not 
inflexible,  and  that  cases  may  arise  which 
should  be  treated  as  exceptions  to  it.  In 
each  of  those  cases  the  verdict  was  for  a  sum 
much  greater  than,  under  the  facts,  the  de- 
fendant was  or  ever  had  been  liable  for; 
and  therefore  the  verdict  was  inequitable 
and  unjust.  It  is  not  claimed  In  this  case 
that  appellant  has  paid  the  rent  which  he 
contends  was  barred,  and  we  do  not  think 
that  he  can  base  an  equity  upon  the  fact 
that  he  has  not  obtained  the  benefit  of  the 
statute  of  limitation.  Statutes  of  limitation 
secure  legal,  but  not  equitable,  rights;  and, 
to  obtain  their  benefit,  tbe  litigant  is  re- 
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qnlred  to  be  diligent  Limitation  must  be 
pleaded,  even  in  trespass  to  try  title,  in 
which  other  defenses  may  be  proved  under 
a  plea  of  not  guilty.  That  the  rule  requiring 
a  party  to  ask  a  special  charge  to  supply  an 
omission  in  the  general  charge  applies  when 
the  omission  embraces  an  entire  phase  of 
the  case,  see  Hawkins  v.  Cramer,  03  Tex. 
102;  O'Neil  ▼.  Bank,  67  Tex.  39,  2  S.  W. 
754;  State  v.  Bender,  68  Tex.  677,  5  8.  W. 
674;  and  Hocker  v.  Day,  80  Tex.  629,  16 
8.  W.  322.  The  latter  case  is  very  similar 
to  the  case  at  bar,  and  there  the  court  said: 
"Appellant's  first  assignment  of  error  is 
that  the  court  erred  in  charging  the  Jury  that 
defendant  had  pleaded  the  statute  of  limita- 
tions in  bar  of  plaintiff's  cause  of  action, 
among  other  defenses,  and  did  not  in  any 
part  of  its  charge  Instruct  the  jury  upon  the 
law  of  limitation  applicable  to  this  cause.  If 
the  plaintiff  was  dissatisfied  with  the  charge 
on  acconnt  of  such  omission,  bis  remedy  was 
to  call  the  attention  of  the  court  to  it,  by 
requesting  the  charge  that  he  now  urges 
should  have  been  given.  It  is  not  at  all 
clear  to  us  that  the  jury  would  not  have 
been  required,  in  response  to  such  a  charge, 
to  "find  for  the  defendant  upon  her  plea  of 
the  statute  of  limitations  of  two  years." 
The  only  difference  between  that  case  and 
this  is  that  in  one  the  charge  told  the  Jury 
that  the  defendant  had  pleaded  the  statute 
of  limitations,  while  in  the  other  the  charge 
did  not  refer  to  the  plea.  But  stating  the 
issues  presented  by  the  pleadings  is  not 
attempting  to  charge  the  law  applicable  to 
the  issues.  So,  in  the  case  last  cited,  it 
seems  that  the  court  did  not  attempt  to  sub- 
mit to  the  Jury  the  issue  of  limitations,  nor 
to  explain  to  them  the  law  on  that  subject; 
and  yet  it  was  held  that  as  no  special  charge 
covering  the  omission  was  asked,  though 
the  evidence  tended  to  support  the  plea  of 
limitation,  there  was  no  reversible  error. 

On  the  other  questions  we  do  not  desire  to 
add  anything  to  our  former  opinion.  We 
have  carefully  considered  the  motion  for  a 
rehearing,  and  conclude  that  it  should  be 
overruled. 


RACKIiBT  V.  FOWLKBS. 
(Supreme  Court  of  Texas.     May  28,  1896.) 

Res  Jddicata— Qubstiosb  in  Igsus. 

Where,  in  trespass  to  try  title,  the  plead- 
ings put  in  issne  the  qnestfon  of  rents  and  prof- 
its, the  fact  that  no  evidence  in  support  of  the 
claim  for  rents  was  offered,  until  after  the  trial, 
when  it  was  rejected  on  the  ground  that  it  came 
too  late,  does  not  show  that  the  court  refused  to 
pass  upon  such  claim,  or  that  it  was  abandoned, 
80  as  to  prevent  the  judfrment,  which  merely 
awarded  possession  to  plaintiff,  and  was  silent 
as  to  the  claim  for  rents,  from  being  res  judi- 
cata as  to  the  claim  tor  rents. 

Error  to  court  of  civil  appeals  of  Third 
supreme  Judicial  district. 

Actlm  by  3.  3.  Rackley  against  J.  S. 
Fowlke&     There   was  a   judgment   of  tbe 


court  of  civil  appeals  (36  S.  W.  75)  atarmins 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Ward  &  James,  for  plaintiff  in  error.  D. 
D.  Wallace  and  Cochran  &  HiU  for  defend- 
ant in  error. 

DENMAN,  J.  J.  S.  Fowlkes  sued  J.  J. 
llaekley  in  the  district  court  of  Tom  Green 
county  for  rent  for  75  acres  of  land  for  the 
years  1889,  1890,  1801,  and  1892,  which  he  al- 
leged said  Rackley  wrongfully  dispossessed 
him  of  on  the  1st  of  January,  1889,  and  held 
possession  thereof  during  said  series  of  years, 
converting  to  his  own  use  the  rents,  fruits, 
and  revenues  thereof.  Rackley,  among  other 
things,  pleaded:  (1)  That  on  29th  day  of 
March,  1889.  Fowlkes  filed  in  the  district 
court  of  Tom  Green  county  a  suit  against 
him  (Rackley)  and  others,  in  trespass  to  try 
title,  to  recover  said  tract  of  land  and  rents. 
thereof  for  the  year  1889.  (2)  That  in  said 
suit  Rackley  and  other  defendants  Joined 
issue  with  Fowlkes  upon  his  said  claim  for 
rent  by  filing  on  answer  denying  all  and 
singular  the  allegations  of  plaintiff's  petition. 
(3)  That  on  the  28th  day  of  April,  1890,  said 
entire  cause,  together  with  said  issue  as  to 
rents,  being  submitted  to  the  cotirt,  it  ten- 
dered Judgment  for  plaintiff,  Fowlkes, 
against  all  the  defendants,  including  said 
Kacidey,  for  the  title  and  possession  of  said 
land,  but  failed  and  refnsed  to  give  plaintiff, 
Fowlkes,  any  Judgment  for  rents.  Where- 
fore he  claimed  that  Fowlkes'  right,  if  any 
he  ever  had,  to  recover  against  him  (Rack- 
ley)  rents  for  the  year  1889  was  adjudicated 
and  baiTed  by  said  judgment,  which  he  plead- 
ed as  an  estoppel.  On  the  trial  of  this  cause 
plaintiff,  Fowlkes,  Introduced  in  evidence  the 
petition,  answer,  and  Judgment  in  the  cause 
formerly  brought  by  him  against  defendant, 
Rackley,  and  others,  referred  to  in  said  plea 
of  res  adjudicata,  which  record  shows  that 
the  pleadings  put  in  issue  plaintiff's  right  to 
recover  rents  for  said  land  for  the  year  1889, 
as  stated  in  said  plea  of  res  adjudicata,  and 
that  on  the  date  stated  in  said  pica  the  court 
In  said  cause  rendered  a  judgment  "that 
plaintiff,  J.  S.  Fowlkes,  do  have  and  recover 
of  Dnd  from  defendants  J.  A.  Hollingswortb, 
John  R.  Nasworthy,  and  J.  3.  Rackley  the 
title  and  possession  to  tbe  following  tracts 
or  iMrceis  of  land,  to  wit  [here  giving  field 
notes  of  land  for  which  rent  is  sought  to  be 
recovered  in  the  suit  now  Itefore  us],  and 
all  costs  of  ttais  suit,  for  which  be  may  have 
a  writ  of  possession  and  execution."  After 
introducing  said  record  from  said  original 
cause,  plaintiff  introduced  as  a  witness  D. 
D.  Wallace,  his  attorney  therein,  who  was 
allowed  to  testify,  in  reference  thereto,  with- 
out objection,  that  "no  evidence  was  intro- 
duced concerning  rents  of  the  laud  sued  for 
on  that  trial.  The  question  of  rents  was 
not  put  in  issue.  After  the  evidence  was 
over   and   after  the  argiimuut   was  closed,   I 
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offered  to  prove  the  value  of  the  rent  The 
testimony  was  objected  to  by  H.  O.  Fisher, 
counBel  for  the  defense,  on  the  ground  that  It 
came  too  late,  rnd  the  objection  was  sustain- 
ed." This  was  all  the  evidence  with  reference 
to  said  plea  of  res  adjudlcata.  The  trial  court 
charged  the  Jury  as  follows:  "You  will  find 
In  plaintiff's  favor  for  the  value  of  the  rent  for 
the  years  sued  for,  provided  you  further  find 
that  J.  A.  Holllngsworth,  or  said  Hollingsworth 
and  defendant,  had  possession  of  said  land  dur- 
ing the  year  1889,  and  up  to  May  12,  1890;  and 
in  any  event  you  will  find  in  plaintiff's  favor 
for  the  value  of  the  rent  from  May  12;  1890,  to 
the  end  of  the  year  1892,"— and  also  directed 
them  to  estimate  rent  for  each  year  separately. 
Whereupon  the  Jury  retiumed  a  verdict  "for 
the  rent  for  the  year  18S9,  $539.58,"  and  then 
gave  the  amount  of  rent  separately  for  the 
years  1S90,  1891,  and  1892,  upon  which  ver- 
dict the  court  rendered  Judgment  In  favor  of 
plaintiff,  Fowlkes,  against  defendant,  Raddey, 
for  the  sum  of  $1,534.20,  being  the  total  amount 
of  the  rents  specified  in  the  verdict  of  the  Jury 
for  the  years  1880,  1S90,  1891,  and  1592.  From 
tills  Judgment  Rackley  appealed,  giving  super- 
sedeas bond,  to  the  court  of  civil  appeals,  as- 
signing as  error  that  the  court  below  erred  (1) 
In  rendering  Judgment  against  him  for  tiie 
rents  for  the  year  1889,  and  (2)  in  submitting 
the  question  of  rents  for  the  year  1889  to  the 
Jury,  which  said  assignments  the  court  of  clvU 
appeals  held  not  well  tat:en,  and  affirmed  the 
Judgment  of  the  court  below,  and  rendered 
Judgment  that  "the  appellee,  J.  S.  Fowlkes,  do 
have  and  recover  of  and  from  the  appellant, 
J.  J.  Rackley,  principal,  and  his  sureties,  H. 
B.  Gerhart  and  W.  M.  Klllgore,  the  amount 
adjudged  by  the  coiurt  below,  and  all  costs 
in  this  behalf  expended."  Plaintiff  In  error, 
llacldey,  assigns  as  error  in  this  court  that 
the  court  of  civil  appeals  erred  in  refusing  to 
sustain  his  assignments  aforesaid.  In  overrul- 
hig  said  assignments,  the  court  of  civil  appeals 
say:  "Although  the  pleadings  in  the  former 
suit  raised  the  Issue  of  rent,  the  evidence  of 
Mr.  Wallace  shows  that  no  testimony  was 
heard  on  that  issue,  and  the  Judgment  of  the 
court  is  for  the  plaintiff  for  the  land,  no  ref- 
erence being  made  to  the  issue  of  rent.  It  is 
manifest,  therefore,  from  the  Judgment  itself, 
that  the  question  of  rent  was  not  adjudicated; 
and,  such  being  the  case,  the  doctrine  of  res 
adjudlcata  does  not  apply.  Horton  v.  Ham- 
ilton, 20  Tex.  606;  Bledsoe  v.  White,  42  Tex. 
130;  CJook  V.  Burnley,  45  Tex.  97;  Roberts  v. 
Johnson,  43  Tex.  133;  Teal  v.  Terrell,  Id.  491; 
Phlllpowskl  V.  Spencer,  C3  Tex.  601;  Pish- 
away  V.  Runnels,  71  Tex.  352,  9  S.  W.  200." 

The  first  question  for  us  to  determine  is, 
what  Is  the  prima  facie  legal  effect  of  the  peti- 
tion, answer,  and  Judgment  in  the  original 
cause,  herein  pleaded  by  defendant,  Rackley, 
and  introduced  in  evidence  by  plaintiff,  Fowlkes, 
as  aforesaid,  upon  the  latter's  claim  for  rent 
for  the  year  1889?  The  proposition  seems 
to  be  soimd  In  principle  and  well  supported 
by   authority  that  where  the  pleadings  and 


Judgment  In  evidence  show  that  the  pleadings 
upon  wbdch  the  trial  was  had  put  in  Issue  plain- 
tiff's right  to  recover  upon  two  causes  of  ac- 
tion, and  the  Judgment  awards  blm  a  recovery 
upon  one,  but  Is  silent  as  to  the  other,  such 
Judgment  Is  prima  facie  an  adjudication  that 
he  was  not  entitled  to  recover  upon  such  other 
cause.  Thompson  v.  McKay,  41  GaL  221; 
Spencer  v.  Banister,  12  La.  Ann.  766;  Rice  v. 
Garrett,  Id.  755;  Schmidt  v.  Zabensdorf,  30 
Iowa,  498;  Johnson  v.  Murphy's  Adm'rs,  17 
Tex.  217.  This  liberal  construction  of  the 
Judgment  against  the  party  who  sought  to 
recover  therein  is  supported  by  the  presump- 
tion that  the  court  performed  the  duty  de- 
volved upon  It  upon  the  submission  of  the 
cause  by  disposing  of  eveiy  issue  presented 
by  the  pleadings  so  as  to  render  its  Judgment 
final  and  conclusive  of  the  litigation,  and  by 
the  further  fact  that  the  policy  of  the  law  fa- 
vors the  speedy  settiement  of  litigation  and  op- 
poses the  harassing  of  the  defendant  with  two 
suits  for  the  same  cause.  The  issue  of  plain- 
tiff's right  to  recover  rent  for  1889  having  been 
clearly  presented  by  the  pleadings,  plaintiff  can- 
not escape  this  construction  of  the  Judgment, 
except  by  showing  that,  before  its  rendition, 
he  withdrew  such  Issue,  or  that  the  court  re- 
fused to  decide  it 

This  brings  us  to  the  question  as  to  the  effect 
of  the  testimony  of  Wallace  on  the  question  of 
withdrawal  or  refusal  of  the  court  to  decide 
such  issue.  It  does  not  tend  to  show  a  with- 
drawal, but  to  show  that  plaintiff  was  insisting 
upon  rents  by  offering  evidence  even  after  the 
argtunent  closed.  The  simple  fact  that  no  evi- 
dence was  hitroduced  at  the  proper  time,  or 
allowed  when  offered  in  support  of  the  claim, 
could  not  Justify  a  court  or  Jury  in  finding  that 
the  issue  was  withdrawn  by  plaintiff,  or  that 
the  court  refused  to  pass  thereon  in  proceeding 
to  render  Judgment  On  the  contrary,  the  legal 
presumption,  from  the  entire  record  before  us, 
is  that  plaintiff  did  not,  when  the  evidence 
was  rejected,  avail  himself  of  his  right  to  dis- 
miss his  claim  for  rent,  and  that  the  court  per- 
formed Its  plain  duty  by  deciding  such  claim 
against  him  for  want  of  evidence.  Suppose 
plaintiff  had  taken  an  exception  to  the  ruling 
of  the  coiut  rejecting  the  evidence  offered, 
under  the  circumstances  stated  in  the  testi- 
mony of  Wallace;  could  an  appellate  court 
have  declined  to  consider  it,  on  the  ground 
that  plaintiff  had  withdrawn  his  claim  for 
rent  or  that  the  court  bad  not  adjudicated 
same?  Clearly  not  So  much  of  this  testi- 
mony as  states  that  "the  question  of  rents 
was  not  put  In  issue"  we  understand  to  be  a 
mere  expression  of  opinion  of  the  witness  as  to 
the  I^al  effect  of  his  not  having  Introduced 
any  evidence  as  to  rents.  If  it  means  that  the 
issue  of  plaintiff's  right  to  recover  rents  was 
not  raised  by  the  pleadings.  It  Is  at  variance 
with  the  record  of  that  cause,  introduced  by 
plaintiff  himself,  and  sodi  contemporaneous 
verbal  testimony,  though  admitted  without  ob- 
jection, is  no  more  competent  to  contradict 
that  record  than  is  such  testimony,  so  admit- 
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ted,  to  contradict  tbe  terms  of  a  written  oon- 
tnu^  Snob  testimony,  In  the  face  of  sach 
pleadings,  was  not  sofficlent,  in  law,  to  raise 
an  Issue  for  the  decision  of  the  Juiy  as  to 
whetber  the  plalntlfF's  right  to  recover  rents 
was  pot  In  Issne,  nor  do  we  tmderstand  that 
such  effect  la  clfdmed  for  It  here.  We  are  of 
the  opinion  that  the  record  In  the  first  suit 
shows  an  adjudication  of  plaintiff's  right  to 
recover  rent  for  1888,  and  that  the  testimony  of 
Wallace  does  not  tend  to  show  either  that 
plaintiff  withdrew,  or  that  the  court  did  not 
decide  such  issue,  and  therefore  that  the  trial 
court,  in  the  case  before  us,  erred  in  submit- 
ting to  the  Jury  the  question  of  plaintifTs  right 
to  lecover  rents  for  18!^9,  and  in  rendering 
judgment  therefor  on  the  verdict,  and  that  the 
court  of  dvU  appeals  erred  In  not  sustaining 
plaintiff  in  error's  assigimients  based  thereon. 
We  therefore  reverse  the  judgments  of  both 
of  said  courts,  and  here  render  judgment  that 
defoidant  in  error  take  notliing  as  to  his  claim 
for  rent  for  1880,  but  that  he  recover  against 
plaintiff  in  error  the  other  rents  allowed  by 
the  verdict,  together  with  all  costs  in  the  court 
below,  defendant  In  error  to  pay  all  costs  in- 
curred in  the  court  of  civil  appeals  and  this 
court;  but  no  judgment  wUl  be  rendered  hi 
fiivor  of  defendant  in  error  against  the  sure- 
ties on. said  supersedeas  bond,  as  plaintiff  in 
error  lias  prosecuted  his  appeals  with  effect  by 
relieving  himself  from  a  portion  of  the  judg- 
ment rendered  against  him  by  the  trial  court 


BRYANT  V.  STATH. 

(Court  of  Criminal  Appeals  of  Texas.     June 

10,  1896.) 

CsiMixAL  Law— Stateme.vt  op  Facts— Delat  is 
Fiuxo — DiuoBjroB  or  Cocmsel. 
A  statement  of  facts  not  only  not  filed 
within  10  days  after  adjournment  of  court,  but 
not  even  taken  to  the  judge  till  15  days  after 
the  adjoomment  of  conrt,  cannot  be  considered 
on  appeal,  notwithstanding  the  general  state- 
ment of  coonsel  that  he  was  diligent  in  prepar- 
ing it;  the  notes,  when  transcril>ed,  amounting 
only  to  150  page«  of  typewritten  matter,  and 
the  statement  of  facts  to  107  pages. 

On  rehearing.    Denied. 

For  former  report,  see  33  S.  W.  978. 

HURT,  P.  J.  This  case  was  decided  at  the 
Dallas  term,  1896,  of  this  court,  and  the  judg- 
ment then  affirmed,  the  statement  of  facts 
being  stricken  out.  Appellant  now  applies 
for  a  rehearing  in  said  case,  and  his  motion 
involves  the  action  of  this  court  in  striking 
oat  the  statement  of  facts.  In  the  decision  of 
this  case  the  court  ignored  and  disregarded 
what  purported  to  be  a  statement  of  facts, 
found  in  the  record,  on  the  ground  that  no 
file  mark  appeared  on  said  statement  of  facts. 
Appellant,  In  his  motion  for  rehearing,  pre- 
sents the  affidavit  of  the  clerk  to  the  effect 
that  said  statement  of  facts  was  filed  within 
10  days  after  adjournment  of  the  term  of 
court,  the  court  having  granted  10  days  after 


the  adjournment  of  court  In  which  to  ffie  said 
statement  of  facts.  Said  affidavit  is  as  fol- 
lows: 

"J.  R.  Wilson,  clerk  of  the  district  court  of 
Bowie  county,  Texas,  being  sworn,  says  that 
the  statement  of  facts,  as  it  appears  in  the 
transcript  in  the  above  styled  and  numbered 
cause  appealed  from  Bowie  county,  was  sent 
to  him  by  Hon.  Jna  L.  Sheppard,  district 
Judge  presiding  upon  the  trial  of  appellant 
In  the  district  conrt  of  said  county,  with  in- 
structions to  properly  and  In  due  time  file 
the  same,  and  that  he  did  immediately  place 
ids  file  mark,  as  district  clerk  of  said  Bowie 
county,  upon  said  statement  of  facts,  and 
that  the  omission  of  a  copy  of  the  ffie  mark 
in  the  transcript  of  said  cause  was  an  over- 
sight of  the  clerk  making  the  transcript;  and 
he  further  says  that  while  he  does  not  re- 
member the  day  upon  which  he  filed  said 
statement  of  facts,  the  file  mark  thereon 
shows  that  it  was  filed  within  ten  days  after 
the  adjournment  of  the  term  of  the  court  dur- 
ing which  appellant  was  tried.  [Signed]  J. 
R.  WUson,  Dlst  Clerk,  Bowie  County,  Texas." 

'Subscribed  and  sworn  to  before  me  this 
February  3rd,  1896.  Jno.  K.  King,  Co.  Judge. 
Bowie  County,  Texas." 

It  will  be  noticed  that  the  affidavit  of  said 
clerk  states  that  his  omission  to  put  the  ffie 
mark  on  the  statement  of  facts  in  the  tran- 
script of  said  case  was  an  oversight,  and  that, 
while  he  does  not  remember  the  day  upon 
which  he  ffied  said  statement  of  facts,  the 
file  mark  thereon  shows  that  it  was  ffied  with- 
in 10  days  after  the  adjournment  of  the  term 
of  court  at  which  appellant  was  tried.  This 
affidavit  is  clearly  evasive,  and  is  Intended  to 
convey  the  idea  that  said  statement  of  facts 
was  filed  withhi  10  days  after  the  adjourn- 
ment of  court  The  clerk  knew  at  the  time 
that  such  was  not  the  case.  Other  affidavits 
and  letters  in  the  case  indicate  that  although 
the  court  adjourned  on  the  23d  of  October, 

1894,  the  statement  of  facts  in  this  case  was 
not  filed,  in  fact  until  in  the  year  1895.  And 
this  same  clerk  makes  the  following  subse- 
quent affidavit: 

"Now  comes  J.  R.  Wilson,  and  in  obedlen.ce 
to  a  writ  of  attachment  issued  out  of  the 
court  of  criminal  appeals  of  the  state  of 
Texas,  and  directed  to  the  sheriff  of  Bowie 
county,  commanding  him  to  summon  the  said 
J.  R.  Wilson  before  the  court  of  criminal  ap- 
peals on  the  4th  day  of  March,  1896,  then 
and  there  to  testify  in  the  case  of  the  state  of 
Texas  vs.  O.  L.  Bryant  and  also  show  cause 
why  he  should  not  be  fined  for  contempt  of 
court  respectfully  answers  as  follows:  The 
statement  of  facts  in  said  case  was  forward- 
ed from  Jefferson  to  the  district  clerk  of 
Bowie  county  on  the  first  day  of  February, 

1895,  by  John  L.  Sheppard,  Judge  of  the  Fifth 
judicial  district  accompanied  by  a  letter  (a 
copy  of  which  Is  hereto  attached,  marked 
'Exhibit  A'  and  made  a  part  of  this  answer) 
directing  the  said  J.  R.  Wilson,  as  clerk,  to 
file  the  said  statement  of  facts  within  the  tea 
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days  from  the  adjournment  of  the  term  of 
court,  which  be  did,  believing  the  district 
Judge  had  the  right  to  make  said  order. 
Wherefore  said  J.  R.  Wilson  respectfully  asks 
that  he  be  relieved  from  any  further  liability 
herein.    [Signed]  J.  R.  Wilson. 

"Subscribed  and  sworn  to  by  J.  R.  Wilson 
before  me  on  this  the  4th  day  of  March,  A.  D. 
1896.  W!  A.  Hudson,  Clerk  Court  of  Crim. 
App.  at  Dallas." 

To  this  afDdavit  Is  appended  a  copy  of  the 
letter  of  the  Honorable  John  L.  Sheppard, 
district  Judge,  authorizing  said  Wilson  to  file 
the  statement  of  facts  back  within  the  10 
days.    Said  letter  is  as  follows: 

"Linden,  Texas,  2—7,  1895.  Mr.J.  R.  WU- 
son,  Boston,  Texas— Dear  Sir:  File  the  state- 
ment of  facts  in  the  Bryant  case  within  ten 
days  from  the  adjournment  of  court.  Vei-y 
truly  yours,   [Signed]  John  L.  Sheppard." 

Unquestionably,  the  first  contention  of  the 
appellant,  to  the  effect  that  said  statement  of 
facts  was  filed  within  the  10  days  after  the 
adjournment  of  the  court,  is  not  true.  Nor 
can  the  contention  of  the  appellant  that  this 
court  cannot  go  behind  the  file  mark  appear- 
ing on  the  statement  of  facts  be  maintained. 
The  contrary  was  held  in  Spencer  v.  State  (Tex. 
Or.  App.)  32  S.  W.  690.  Appellant  contends, 
however,  that,  although  It  may  be  true  that 
the  statement  of  facts  was  not  actually  filed 
within  the  10  days  after  the  adjournment  of 
the  court,  yet  It  was  owing  to  no  want  of  dil- 
igence on  his  part,  and  that,  consequently, 
the  same  must  be  considered  as  a  part  of  the 
record  in  this  case.  If  It  be  true  that  appel- 
lant was  diligent  In  endeavoring  to  procure 
and  have  filed  a  statement  of  facts  within  the 
10  days  after  the  adjournment  of  court,  and 
by  no  fault  of  his  the  same  was  not  procured 
and  filed,  then  the  statement  of  facts  will  be 
considered.  See  Spencer  v.  State,  25  Tex. 
App.  585,  8  S.  W.  648;  George  v.  State,  IK 
Tex.  App.  229,  8  S.  W.  25;  Farris  v.  State,  26 
Tex.  App.  105,  9  8.  W.  487;  Kutch  v.  State, 
82  Tex.  Cr.  R.  184,  22  S.  W.  594;  BeU  v. 
State,  31  Tex.  Cr.  R.  521,  21  S.  W.  259;  Prieto 
V.  State  (Tex.  Cr.  App.)  31  S.  W.  665.  In 
testing  this  question  of  diligence.  It  will  be 
tried  by  what  appellant  did  with  reference  to 
preparing  a  statement  of  facts,  and  present- 
ing the  same  to  the  district  attorney,  and  then 
to  the  district  Judge,  within  the  10  days  after 
the  adjournment  of  the  court.  This  ques- 
tion of  diligence  within  the  10  days  is  present- 
ed to  us,  pro  and  con,  by  affidavits  and  exhib- 
its. The  affidavits  of  Estes  and  Mayher  show 
that  Mayher  acted  as  stenographer  during  the 
trial  of  the  case,  and  that  he  took  the  testi- 
mony in  shorthand;  that  court  adjourned  on 
the  23d  of  October,  and  that  Estes,  acting  as 
the  attorney  of  appellant,  and  Mayher,  as 
stenographer,  at  once  set  about  the  prepara- 
tion of  a  statement  of  facts,  and  that  they 
used  all  diligence  to  transcribe  the  stenog- 
rapher's notes  and  get  them  in  shape,  and 
worked  each  day  of  the  intervening  time,  ex- 
cept Sundays;    that  great  difficulty  was  en- 


countered in  the  traascription  of  said  ste- 
nographer's notes,  there  being  a  good  deal  cf 
expert  medical  testimony  in  the  case;  that 
the  same  was  finished  as  soon  as  the  said 
Estes  and  the  stenographer  could  complete  it, 
and  said  Estes  immediately  took  it  to  Daln- 
gerfield.  In  Morris  county,  where  the  dis- 
trict court  was  in  session,  and  submitted  the 
same  to  Hon.  Hiram  Glass  and  Hon.  John  L. 
Sheppard,  who  were,  respectively,  the  dis- 
trict attorney  and  district  Judge  who  prose- 
cuted and  presided,  respectively,  during  the 
trial  of  the  appellant's  case;  that  the  said 
district  attorney  declined  to  agree  to  said 
statement  of  facts,  after  which  afilant  (Estes) 
took  the  same  to  the  district  Judge,  informing 
him  of  his  inability  to  agree  with  the  district 
attorney  upon  the  statement,  and  requested 
him  to  approve  the  same  as  furnished  by  the 
affiant,  and  forward  as  soon  as  possible  to  the 
clerk  of  the  district  court  of  Bowie  county, 
Tex.  The  district  Judge  declined  to  approve 
said  statement  or  accept  the  same,  and  in- 
structed the  affiant  to  take  the  same  back  to 
the  district  attorney,  and  that  as  soon  as 
each  furnished  him  a  statement  from  the  two 
he  would  make  up  a  statement  of  facts,  and 
forward  the  same  to  the  district  clerk.  Af- 
fiant then  took  his  statement  bock  to  the  dis- 
trict attorney,  and  left  the  same  with  him,  re- 
questing at  the  same  time  that  as  much  speed 
as  possible  be  used  in  preparing  said  statement 
to  be  furnished  to  the  district  Judge  for  inspec- 
tion. Appellant  also  appends  to  his  motion 
a  letter  or  certificate  of  the  district  Judge, 
which  Is  as  follows:  "Linden,  Texas,  Feb'y 
10,  1896.  This  Is  to  certify  that  I  tried  the 
case  of  the  state  of  Texas  against  George  L. 
Bryant,  In  the  district  court  of  Bowie  county, 
Texas,  and  that,  after  ten  days  had  elapsed 
after  the  adjournment  of  the  district  court  in 
said  county,  Mr.  Lee  Estes,  one  of  the  de- 
fendant's attorneys,  came  to  Dalngerfield, 
Morris  county,  Texas,  and  told  me  that  he 
had  his  statement  of  facts  In  said  case,  and  I 
asked  him,  had  the  district  attorney  agreed 
to  his  statement,  and  he  said  that  they  had 
not  agreed  in  the  statement;  and  I  suggested 
to  him  to  take  his  statement  to  the  district  at- 
torney, and,  if  they  failed  to  agree,  that  they 
could  present  their  respective  statements  to 
me,  and  then  I  would  prepare  a  statement  of 
facts.  I  never  saw  the  statement  of  facts 
prepared  by  either  the  district  attorney  or 
the  defendant's  counsel  until  In  January, 
1885,  which  was  about  seventy-five  or  eighty 
days  after  the  trial  of  the  said  George  L.  Bry- 
ant It  was  about  fifteen  days  after  the  ad- 
journment of  the  court  In  Bowie  county  when 
I  saw  Mr.  Lee  Estes,  in  Daingerfield,  and  bad 
the  converEatlon  with  him  above  referred  to. 
[Signed]  John  L.  Sheppard,  Judge  5th  Ju- 
dicial District"  This  exhibit  shows  that  it 
was  IS  days  after  the  adjournment  of  the 
court  before  counsel  for  appellant  spoke  to 
the  Judge  with  reference  to  the  statement  of 
facts,  and  then  he  did  not  present  the  same  to 
htm  for  approval    As  we  have  stated  before, 
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tbere  is  a  good  deal  in  tbe  record  to  show  ao 
endeavor,  after  the  expiration  of  the  10  days, 
on  the  xiart  of  the  appellant's  counsel,  to  get 
tbe  district  attorney  to  agree  to  a  statement 
of  facts;  but,  as  stated,  with  this  we  have 
nothing  to  do.  The  question  is  as  to  the  dil- 
ii;ence  exercised  within  the  10  days  after  the 
adjoumiuent  of  tbe  court  Appellant  says  that 
tbe  statement  of  facts  contained  some  150 
pages,  when  transcribed  from  the  stenogra- 
pher's notes.  This  may  hare  Included  ques- 
tions and  answers,  as  the  questions  do  not 
appear  In  the  record.  But,  as  the  statement 
of  facts  appears  in  the  record,  there  is  only 
111  pages  of  typewritten  matter,  and  this 
includef  4  pages  of  letters,  which  would 
leeve  only  107  pages  of  typewritten  matter 
to  be  prepared  within  the  10  days.  An  ordi- 
nary- typewriter  would  transcribe  50  pages  a 
day.  Tbis  would  take  only  3  days  to  com- 
plete tbe  transcription  of  the  stenographer's 
notes.  While  tbis  was  being  done  the  counsel 
in  tbe  case  could  be  employed  in  preparing 
from  these  questions  and  answers  a  state- 
ment of  facts,  so  that  be  need  not  be  delayed 
until  tbe  stenographer  had  finished  tbe  trans- 
cription of  his  notes.  We  talce  It  as  reason- 
able, without  imposing  upon  him  any  extra 
labor,  and  without  requiring  him  to  work  at 
night,  that  he  could  have  at  least  prepared 
20  pages  of  manuscript  of  the  statement  of 
facts  each  day,  and  within  6  days,  by  the  use 
of  ordinary  diligence,  he  could  have  had  his 
statement  of  facts  prepared,  and  ready  to  be 
presented  to  tbe  district  attorney  for  his 
agreement.  If  the  district  attorney  failed  to 
agree  to  tbe  same.  It  was  his  duty  then  to  ob- 
tain his  disagreement,  and  then  present  the 
statement  of  facts  to  the  judge.  He  had  4 
days  after  be  could,  by  the  use  of  ordinary 
diligence,  have  prepared  his  statement  of  facts, 
within  which  to  have  seen  the  district  attor- 
ney and  the  district  Judge,  and  present  his 
statement  of  facts  to  tbem.  When  the  state- 
ment of  facts  reached  the  district  Judge  with- 
in tbe  10  days,  his  duty  was  performed,  and 
the  Judge's  duty  with  reference  to  the  state- 
ment began.  But,  as  we  have  seen,  the  state- 
ment of  facts  was  not  presented  to  the  Judge 
even  on  tbe  fifteenth  day  after  tbe  trial.  It 
was  merely  stated  by  appellant's  counsel  to 
the  Judge  that  be  had  his  statement  The  af- 
fidavit of  tbe  attorney,  before  alluded  to,  Is 
couched  In  the  most  general  terms.  He  mere- 
ly states  that  he  used  diligence,  but  the  acts 
be  did  are  not  stated;  and  we  are  asked,  on 
tbis  bare  statement  that  he  used  diligence,  to 
take  it  for  granted  that  it  was  impossible,  in 
the  nature  of  things,  for  the  attorney  in  this 
case  to  have  prepared  the  statement  of  facts, 
of  107  pages,  within  the  limited  time  of  10 
days.  This  proposition  is  unreasonable,  and 
we  cannot  concede  it.  Should  we  do  so,  it 
would  be  equivalent  to  enlarging  the  limita- 
tion authorized  by  tbe  statute.  In  almost  ev- 
ery case.  In  every  case  where  the  evidence 
was  at  all  voluminous  we  would  be  confront- 
ed witb  tbe  general  affidavit  that  tbe  party 
v,S6s.w.no.l— 6 


had  used  reasonable  diligence  to  prepare  his 
statement  of  facts,  but  found  it  impossible  to 
do  so.  There  may  be  such  cases  where  tbe 
record  Is  so  voluminous  that  we  might  feel- 
constrained  to  enlarge  the  time,  but  in  such 
case  it  must  clearly  appear  that  appellant 
used  due  diligence  to  have  prepared  tbe  state- 
ment of  facts  within  the  10  days  authorized 
by  law,  and  that  his  failure  to  procure  a  state- 
ment of  facts  was  tbe  result  of  causes  l)e- 
yond  his  control.  Nor  would  we  feel  at  lib- 
erty to  exclude  the  Intervening  Sundays  from 
the  limitation  of  time.  Certainly  a  case  could 
rarely  occur  in  which  the  parties  were  only 
engaged  in  the  trial  4  days,  including  the  im- 
panelment  of  the  Jury  and  argument  of  coun- 
sel. In  which  it  could  be  said  that  by  the  use 
of  reasonable  diligence  tbe  party  was  not  able 
to  prepare  a  statement  of  the  facts  adduced 
on  the  trial  within  the  10  days.  In  our  opin- 
ion, the  diligence  shown  was  not  sufficient, 
and  we  cannot  consider  the  statement  of 
facts.  What  tbe  Judge  may  have  said  or  done, 
or  tbe  district  attorney  may  have  said  or  done, 
with  reference  to  filing  the  statement  of  facts 
back  within  the  10  days,  cannot  avail  the  ap- 
pellant, in  order  to  exonerate  him  from  the 
use  of  diligence  before  the  10  days  allowed  by 
law  expired.  This  being  the  only  question  In 
the  case,  the  motion  for  rehearing  is  overrul- 
ed. 


Ex  parte  LAMBERT. 
(Court  of  Criminal  Appeals  of  Texas.     May 

28,  1896.) 
CoDBT  or  Crimixal  AFPEAI.S  —  Habeas  Corpus. 
The  court  of  criminal  appeals,  except  in 
extraordinary    cases,    will    not   grant   original 
writs  of  habeas  corpus. 

Application  on  the  part  of  John  Lambert 
for  a  writ  of  habeas  corpus.    Refused. 


All)crt    Stevenson,    for    applicant. 
Trice,  for  the  State. 


Mann 


HENDERSON,  J.  The  applicant  is  char- 
ged by  Information  with  a  violation  of  the  lo- 
cal option  law  in  Palo  Pinto  county,  and  has 
applied  to  this  covrt  for  a  writ  of  habeas  cor- 
pus. As  a  part  of  his  application,  be  has  a 
Statement  from  the  county'Judge  suggesting 
that  he  believes  be  Is  recused  to  try  said 
case  on  habeas  corpus,  because  a  mandamus 
suit  is  pending  against  him  and  others,  in- 
volving the  validity  of  the  local  option  elec- 
tion in  Palo  Pinto  county.  From  tbe  state- 
ment made,  we  do  not  understand  tbe  county 
Judge  to  be  disqualified  to  entertain  said 
writ  We  are  also  of  tbe  opinion  that  tbis  Is 
a  matter  over  which  the  district  judges  are 
authorized  to  entertain  Jurisdiction  and  grant 
tbe  writ  of  habeas  corpus.  While  the  con- 
stitution and  the  statute  on  this  subject  glye 
this  court  Jurisdiction  to  issue  writs  of  habeas 
corpus,  yet  we  do  not  believe  It  was  the  in- 
tention of  the  lawmakers  to  constitute  this 
tribunal  a  nisi  prius  court  for  the  purpose  of 
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Issuing  and  trying  Indiscriminately  all  cases 
of  habeas  corpus.  Tbe  constitution  and  the 
la-ffs  of  this  state  authorize  us  to  review  such 
cases  on  appeal,  and  we  now  lay  down  the 
rule  that,  except  in  extraordinary  cases,  we 
will  not  entertain  Jurisdiction  as  a  court  to 
grant  original  writs  of  habeas  corpus.  Tbe 
application  la  this  case  is  refused. 


HARDIN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June 

2,  1896.) 

CRtMiXAL  Law— Appeal— Death  or  Appellant — 
Abatembkt. 
On  a  satisfactory  showing  that  appel- 
lant, who  was  conTicted  of  a  crime,  has  died 
pending  the  appeal,  tbe  appeal  will  at>ate. 

Appeal  from  El  Paso  county  court;  F.  E. 
Hunter,  Judge. 

John  W.  Hardin  was  convicted  of  a  crime, 
and  appeals.  Heard  on  motion  to  abate  ap- 
peal.     Appeal  abated. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  This  is  an  appeal  from  a 
•conviction  for  unlawfully  carrying  on  and 
about  his  person  a  pistol.  Since  the  consum- 
mation of  the  appeal,  the  appellant  has  died. 
A  motion  Is  made  to  abate  said  appeal  In 
this  court  The  evidence  before  us  satisfac- 
torily shows  that  the  appellant  has  died 
pending  this  appeal,  and  tbe  judgment  Is 
therefore  abated. 


PURDY  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     June  3. 

1896.) 

Ckimikal  IiAW—Appeai^— Review. 

Refusal  of  a  motion  for  a  continuance 

on  acconnt  of  the  absence  of  witnesses  cannot 

lie  reviewed  unless  the  motion  is  contained  in 

the  record. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Ed  Purdy  was  convicted  of  a  crime,  and 
appeals.    Affirmed. 

Mann  Trice,  /or  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary,  and  griven  two  years  in  the  peni- 
tentiary, and  prosecutes  this  appeal. 

The  appellant's  only  bill  of  exceptions  re- 
cites that  he  made  a  motion  to  continue  tbe 
cause  for  the  want  of  the  testimony  of  sev- 
eral absent  witnesses,  which  motion  was 
overruled  by  the  court.  Tbe  record  does  not 
contain  the  application  for  continuance; 
hence  we  cannot  review  this  supposed  er- 
roneous ruling  of  the  trial  court. 

2.  There  are  sevei-al  grounds  set  out  In 
appellant's  motion  for  a  new  trial  In  tbe 
court  below.  These  all  go  to  the  supposed 
unfairness  of  the  appellant's  trial  before  the 
Jury.    We  have  carefully  examined  the  state- 


ment of  facts,  and  do  not  think  any  of  them 
are  well  taken.  The  testimony  Is  clear  and 
conclusive  that  appellant  entered  tbe  house 
In  the  daytime,  by  opening  the  door,  and 
took  from  the  house  tbe  vest  of  a  minor  son 
of  the  owner  of  said  bouse,  which  vest  con- 
tained a  watch,  valued  in  excess  of  $100.  Al- 
most Immediately  after  be  was  seen  to 
emerge  from  tbe  house,  he  was  followed,  the 
vest  and  watch  taken  from  under  bis  coat, 
where  be  bad  it  secreted,  and  be  himself 
arrested,  and  incarcerated  In  jail.  How  a 
Jury,  under  this  state  of  case,  could  have 
done  otherwise  than  convict,  we  cannot  com- 
prehend. He  reserved  no  exceptions  to  any 
ruling  of  the  court  with  reference  to  tbe  ad- 
mission of  testimony;  and,  as  before  stated, 
tbe  only  exception  reserved  was  with  ref- 
erence to  the  action  of  the  cwurt  In  overrul- 
ing his  application  for  a  continuance.  We 
find  no  error  In  tbe  record,  and  the  Judgment 
Is  affirmed. 

HURT,  P.  J.,  absent 


CAFFET  V.  STATE. 

(Ckiart  of  Criminal  Appeals  of  Texas.     June 

10,  1896.) 

POROERT— ISDIOTMBNT — BUPPICIENOT. 

Under  Sayles'  Civ.  St  art.  3776  (Rev. 
St  1895,  art  3962),  which  provides  that  the 
amount  contracted  by  trustees  to  be  paid  a 
teacher  shall  be  paid  on  a  checic  drawn  oy  the 
majority  of  the  trustees  on  the  county  treasur- 
er, in  all  instances  be  accompanied  by  the  affi- 
davit of  the  teacher  that  he  is  entitled  to  the 
amount  specified  in  the  checic,  an  Indictment 
for  forginfT  such  a  checls  is  fatally  defective 
where  it  fails  to  allege  that  the  affidavit  of  the 
teacher  accompanied  the  check.  Davidson,  J., 
dissenting. 

Appeal  from  district  court  Comanche  coun- 
ty; T.  H.  (Conner,  Judge. 

A.  J.  Catfey  was  convicted  of  forgery,  and 
appeals.     Reversed. 

Llndsey  &  Ooodson.  for  appellant  Mann 
Trice,  for  tbe  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
forging  the  following  instrument  of  writing, 
commonly  called  a  "school  voucher,"  to  wit: 

es 


^ 


K 

•at  . 

Ji 
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"No.  5.  $36.00. 

"Blanket  Creek  School  District  No. 
61,  CJomanche  County,  Texas,  May 
20tb,  1890.  Pay  to  Linda  C.  Switzer, 
or  order,  the  sum  of  thirty-six  doUara 
out  of  the  public  school  fund  appor- 
tioned to  tbe  Blanket  Creek  School 
District  No.  51,  for  services  as  teach- 
er In  tbe  public  free  school  of  said 
district   for   the    month    ending   the 

day  of  May  20, 1800. 

"J.  B.  Gates, 
"B.  W.  Switzer, 
•Trustees  of  School  District  No.  61 

in  Comanche  County.  Texas. 
To  A.  J.  Caffey,  County  Treasurer, 
Oimanche  County,  Texas." 
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Appellant  moved  to  qnash  tbe  indictment, 
because,  nnder  the  law  of  this  state,  the  In- 
strument set  forth  in  the  indictment  was  not 
the  snbject  of  forgety,  nor  could  it  be  made 
the  subject  of  forgery  by  any  allegations. 
Oar  statute  on  the  subject  of  tbe  payment  of 
amounts  due  school  teachers  reads  as  fol- 
lows: ''The  amount  contracted  by  trustees 
to  be  paid  a  teacher  shall  be  paid  on  a  check 
drawn  by  the  majority  of  the  trustees  on  the 
county  treasurer,  and  approved  by  the  coun- 
ty superintendent  The  check  shall  In  all  in- 
stances be  accompanied  by  the  affidavit  of 
the  teacher  that  he  is  entitled  to  the  amount 
specified  in  the  check  as  compensation  under 
his  contract  as  a  teacher."  See  Acts  1884; 
Sayles*  Civ.  St  art  3776;  Rev.  St  1895,  art 
39G2.  The  indictment  shows  that  two  of  the 
school  trusteea  signed  the  check.  It  also 
shows  that  It  was  approved  by  the  county 
superintendent  of  said  county.  It  fails  to 
allege  that  tbe  affidavit  of  the  teacher  accom- 
panied the  check.  The  contention  of  the  ap- 
IHi-Uant  is  that  this  check  is  absolutely  void, 
as  It  neither  created,  increased,  diminished, 
dlschaiged,  nor  defeated  any  pecuniary  obli- 
S^tion,  or  would  have  transferred  or  in  any 
manner  have  affected  any  property  what- 
ever. Tbe  question  for  our  decision  is  this: 
In  the  absence  of  the  affidavit  of  the  teacher, 
which  must  accompany  the  check,  is  it  such 
an  instrument  as  is  the  subject  of  forgery? 
If  the  treasurer  had  paid  the  check,  in  the 
absence  of  the  affidavit  he  would  have  done 
so  without  authority,  and  against  tbe  law, 
and  the  check  would  have  been  no  voucher 
to  him  in  his  settlement  of  accounts  with 
the  commissioners'  court  This  is  not  the 
case  of  the  irregular  or  bungling  execution 
of  an  Instrument  wjiich  is  the  subject  of  for- 
gery, but  it  is  a  case  of  forging  an  instru- 
ment which,  standing  alone,  is  not  such  a 
completed  instrument  as  to  be  the  subject  of 
forgery.  Now,  we  are  not  to  be  understood 
as  holding  that  this  check  Is  not  the  subject 
of  forgery;  but  to  constitute  It  the  subject 
of  forgery,  there  must  be  the  affidavit  of  the 
teacher  accompanying  it,  for,  in  order  to  grlve 
it  any  force  or  effect,  it  requires  both  the 
check,  properly  signed  and  approved,  and 
the  affidavit  of  the  teacher.  Without  the 
affidavit  of  the  teacher,  standing  alone.  It 
is  not  the  subject  of  forgery.  Why?  Be- 
cause the  statute  says  "the  check  sliall  in  all 
instances  be  accompanied  by  tbe  affidavit  of 
tbe  teacher."  The  instrument  by  which  a 
teacher,  under  the  laws  of  the  state  of  Texas, 
Is  antborlzed  to  demand  and  receive  pay  for 
bis  services,  Is  a  creature  of  the  law.  The 
terms  of  such  an  instrument  are  defined  by 
tbe  law,  and,  before  be  himself  has  such  an 
obligation  as  he  can  make  a  legal  demand  for 
Ua  services,  he  must  have  the  instrument 
provided  by  tbe  law.  He  cannot  go  with  the 
Check  simply  signed  by  a  majority  of  the 
trustees,  or  by  all  of  the  trustees,  and  de- 
mand hU  salaty.    To  have  the  completed 


instrument,  and  In  order  to  make  a  legal  de- 
mand, he  must  also  have  the  approval  of  tbe 
superintendent  and  the  affidavit  provided  by 
law.  Then  he  has  a  complete  instrument, 
and  lias  a  legal  demand  for  his  services.  We 
cite  the  following  cases  as  being  in  point, 
and  having  a  direct  bearing  upon  this  sub- 
ject; Roode  V.  State,  5  Neb.  174;  Cunning- 
ham V.  People,  4  Hun,  455;  People  v.  Harri- 
son, 8  Barb.  660;  State  v.  Smith,  8  Yerg.  150; 
People  V.  Heed,  1  Idaho,  531. 

We  are  not  aware  tliat  the  exact  question 
here  presented  has  ever  been  decided  by  our 
courts,  but  analogous  questions  have  been 
decided  in  the  courts  of  other  states.  In 
the  case  of  Boode  v.  State,  6  Neb.  174,  supra, 
it  was  held  that  a  married  woman's  deed, 
without  an  acknowledgment,  which,  under 
the  laws  of  the  state  where  it  was  executed, 
made  It  void,  was  such  an  Instrument  as  was 
not  the'  subject  of  forgery.  This  case  refers 
to  Mr.  Bishop,  and  quotes  from  him  as  fol- 
lows: "An  Instrument,  to  be  the  subject  of 
forgery,  must  on  the  face  of  it,  be  good  and 
valid  for  the  purpose  for  which  It  was  creat- 
ed." 2  Bish.  Cr.  Law,  506.  In  the  case  of 
Cunningham  v.  People,  supra,  the  prisoner 
caused  to  be  engraved  and  printed  what  pur- 
ported to  be  warrants  drawn  by  the  auditor 
of  public  accounts  on  the  state  treasurer  of 
Mississippi,  and  had  a  seal  made.  He  filled 
In  the  blanks  of  two  warrants,  but  made  no 
impression  with  the  seal  upon  them.  The 
warrants,  by  the  law  of  Mississippi,  were  In- 
valid without  a  seal;  and  it  was  held  that 
the  instruments,  being  invalid  on  their  face, 
were  not  the  subject  of  forgery,  and  it  was 
further  held  that  it  the  statute  authorizes 
an  instrument  not  known  to  the  common 
law,  and  so  prescribes  this  form  as  to  render 
any  other  form  void,  forgery  cannot  be  com- 
mitted by  making  an  instrument  in  a  form 
not  provided  by  the  statute,  even  though  it 
is  BO  like  the  genuine  as  to  be  likely  to  de- 
ceive most  persons.  In  People  v.  Harrison, 
supra,  It  was  held  that  an  Indictment  would 
not  lie  for  forgery  of  a  certificate  of  acknowl- 
edgment of  a  deed,  which  certificate  did  not 
state  that  the  grantor  acknowledged  the  ex- 
ecution of  the  conveyance.  It  was  stated 
that  in  order  to  be  the  subject  of  forgery,  a 
written  Instrument  must  be  valid,  and,  if 
genuine,  for  the  purpose  intended.  If  void 
or  invalid  on  its  face,  it  cannot  be  made  good 
by  averment  The  crime  of  forgery  cannot 
be  predicated  upon  It  In  Smith's  Case,  su- 
pra, it  is  said  that  an  instrument  void  in  law 
upon  its  face  is  not  the  subject  of  forgery, 
because  the  genuine  and  the  counterfeit 
would  be  equally  useless,  imposing  no  duty 
or  conferring  no  right;  as  the  forgery  of  a 
will  for  lands,  having  only  two  witnesses, 
when  three  were  required,  where  the  court 
held  the  instrument  void  on  its  face  and  no 
forgery.— referring  to  Wall's  Case,  2  Bast 
P.  C.  953. 

These   authorittes   support   the   view    we 
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take  of  the  question  Inyolved  in  tbis  case, 
and  the  Judgment  of  the  lower  court  is  ac- 
cordingly reversed,  and  the  cause  dismissed. 

HENDERSON,  J.,  concurs. 

DAVIDSON,  J.  (dissenting).  Appellant's 
contention,  which  Is  sustained  by  the  ma- 
jority of  the  court,  that  the  check  declared 
upon  is  Illegal  and  void  "upon  its  face,"  be- 
cause the  Indictment  does  not  allege  that  the 
affidavit  of  the  teacher  accompanied  said 
check,  is,  In  my  opinion,  not  sound,  as  I  un- 
derstand the  law  with  reference  to  the  ques- 
tion of  forgery.  The  basis  of  the  opinion 
of  the  majority  is  that  the  affidavit  must 
not  only  accompany  the  check  given  by  the 
trustees,  but  it  must  accompany  it  when  pre- 
sented to  the  county  treasurer  for  payment 
I  cannot  concur  In  this  view  of  the  law. 
The  affidavit  aUuded  to,  required  In  all  In- 
stances to  accompany  the  check  given  by 
the  trustees  to  the  teacher,  is  intended  for 
the  inspection  of  the  county  superintendent, 
in  case  there  be  such  an  officer,  or,  in  the 
absence  of  such  officer  in  the  county,  to  the 
county  Judge  as  ex  officio  superintendent. 

By  the  terms  of  section  25  of  the  act  of 
1893,  teachers  are  furnished  with  necessary 
blanks  and  forms  for  making  out  their 
monthly  reports  to  the  superintendent  of 
the  county.  These  blanks  are  furnished  jy 
the  state  superintendent,  who  Is  clothed 
with  authority  to  require  from  school  teach- 
ers and  officers  reports  regarding  all  such 
school  afTalrs  as  he  may  deem  proper. 
Section  72  requires  the  teachers  to  keep 
a  dally  register,  in  which  the  names,  ages, 
studies  of  the  pupils,  and  their  attend- 
ance shall  be  recorded,  and  such  other  mat- 
ters as  may  be  prescribed  by  the  state  su- 
perintendent Section  72a  provides  that  all 
teachers  shall  make  monthly  reports  of  such 
subjects  as  may  be  designated  by  the  state 
superintendent  or  the  county  superintendent 
to  be  approved  by  the  majority  of  the  trus- 
tees of  the  district  and  shall  file  the  same 
with  the  county  superintendent  when  they 
present  their  vouchers  for  their  monthly 
salary.  Section  72b  requires  that  all  month- 
ly and  term  reports  of  teachers  shall  be 
made  under  oath,  and  county  superintend- 
ents are  empowered  to  administer  such 
oaths  for  such  purposes.  Section  57  enacts 
that  the  amount  contracted  by  the  trus- 
tees to  be  paid  a  teacher  shall  be  paid 
on  a  check  drawn  by  the  majority  of  the 
trustees  on  the  county  treasurer  and  ap- 
proved by  the  county  superintendent.  The 
check  shall  in  all  instances  be  accompanied 
by  the  affidavit  of  the  teacher  that  he  is 
entitled  to  the  amount  specified  in  the  check 
as  compensation  under  his  contract  as  a 
teacher.  These  provisions  are  In  substance 
the  same  as  when  this  ofTense  occurred.  My 
construction  of  these  various  provisions  of 
the  act  of  1803  is  that  these  reports  are 
made  out  by  the  teacher,  and  are  presented. 


along  with  the  check  drawn  by  the  trustees, 
to  the  county  superintendent;  -  that  when 
the  voucher  or  check,  thus  accompanied,  la 
presented  to  the  county  superintendent  be 
shall  approve  the  check  drawn  by  said  trus- 
tees, and  said  report  and  said  affidavit  are 
to  be  lodged  with  the  county  superintendent 
and  not  the  county  treasurer;  and  the  su- 
perintendent's approval  Is  not  placed  upon 
the  check  until  these  matters  have  been 
compiled  with,  and  when  this  has  been  done, 
he  retains  said  reports  and  affidavit,  de- 
livering to  the  teacher  the  check  approved 
by  himself.  This  check  is  then  presented  to 
the  county  treasurer,  who  Is  Authorized  and 
required  to  pay  it.  Snch  I  understand  to  be 
the  legitimate  and  proper  construction  of 
these  various  provisions  of  the  law.  And 
this  check,  signed  by  a  majority  of  the  trus- 
tees, and  approved  by  the  county  superin- 
tendent is  a  complete  and  valid  instrument 
"upon  the  face  of  it"  But  even  if  these 
matters  have  not  been  complied  with,  yet 
the  check  is  a  completed  instrument  "upon 
the  face  of  It"  whether  approved  by  the 
county  Judge  or  accompanied  by  the  affi- 
davit, or  not  It  is  a  completed  instrument 
80  far  as  the  trustees  can  make  it  whether 
the  affidavit  is  made  or  not,  and  the  absence 
of  said  affidavit  could  not  possibly  affect  the 
terms  of  the  check  as  shown  "upon  the  face 
of  it."  Mr.  Bishop  says  that  "an  instrument 
to  be  the  subject  of  forgery,  must  on  the 
face  of  it  be  good  and  valid  for  the  purpose 
for  which  it  was  created."  2  Blsh.  Or.  Law, 
5UG.  Such  is  the  well-settled  law  in  Texas, 
under  ail  of  the  decisions  where  the  question 
has  ever  been  discussed.  See  Hendricks  v. 
State,  20  Tex  App.  176,  9  S.  W.  535.  557.  and 
King  V.  State,  27  Tex.  4pp.  567,  11  S.  W. 
525. 

I  do  not  question  the  authorities  relied 
upon  by  the  majority  of  the  court  as  enun- 
ciating correct  principles  of  law;  and,  if  this 
instrument  came  within  the  contemplation 
of  the  rule  laid  down  by  said  authorities,  I 
would  readily  concur  in  the  opinion  of  the 
majority.  I  think,  however,  a  careful  ex- 
amination of  each  case  cited  will  demon- 
strate the  fact  that  in  each  instance  the 
court  rendering  the  opinion  was  discussing 
only  that  character  of  instrument  which  was 
of  no  legal  effect  or  efficacy  "upon  the  face 
of  the  instrument  itself";  and  if  tbis  instru- 
ment was  of  that  character,  then  the  indict- 
ment would  be  vicious.  But  this  check  was, 
"on  the  face  of  it"  good  and  valid  for  the 
purpose  for  which  it  was  created.  It  was 
given  for  a  specified  sum  of  money,  payable 
to  the  proper  school  teacher,  signed  by  the 
requisite  number  of  school  trustees,  and  ap- 
proved by  the  county  Judge,  as  ex  officio  su- 
perintendent. A  simple  glance  at  the  face 
of  the  instrument  declared  upon  verifies  this 
statement  There  was  no  other  act  of  the 
trustees  to  be  performed,  and  no  act  of  the 
teacher  or  the  superintendent  or  the  treas- 
urer could  add  to  or  detract  from  the  terms 
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on  the  face  of  that  Instrnment;  and.  If  the 
teacher  or  the  superintendent  had  changed 
the  terms  of  the  Instrument  after  its  execu- 
tion by  the  trustees,  they  might  themselTes 
hare  been  guilty  of  altering  the  check.  The 
act  of  the  teacher  In  making  the  affidavit 
could  not  affect  the  terms  of  the  check  as 
given  by  the  trustees,  in  so  far  as  the  face 
of  the  instrument  itself  is  concerned.  His 
act  was  an  independent  one,  forming  no  part 
of  the  terms  of  the  check,  and  could  not  in- 
crease or  diminish  its  efficacy  as  the  act  of 
ibe  trustees.  It  was  the  independent  act  of 
the  payee  of  the  checic  It  was  an  extrane- 
ous matter,  and  was  not  a  prerequisite  to  the 
execution  or  making  of  the  check.  The  stat- 
ute does  not  require  that  this  affidavit  shall 
be  made  before  the  execution  of  the  check, 
but  only  requires  that  It  shall  accompany 
the  check;  and,  under  the  various  provisions 
of  the  law,  its  object  is  to  show  that  the 
teacher  is  entitled  to  the  amount  specified 
in  the  check  as  compensation  for  his  serr- 
ices  as  teacher.  This  compensation  is 
based  upon  the  number  of  the  pupils  taught 
by  bim,  and  is  covered  in  the  monthlv 
report.  So  far  as  the  act  of  the  teacher 
was  concerned,  the  check  was  as  complete 
"on  the  face  of  it,"  and  for  the  purpose  for 
which  it  was  created,  without  the  affidavit 
as  it  was  with  it;  and,  this  being  so,  it  was 
capable  of  being  used  to  consummate  a 
fraud,  and  therefore  was  and  is  the  subject 
of  forgery  under  our  statute.  Kennedy  v. 
State,  33  Tex.  Or.  App.  183,  26  S.  W.  78; 
Hendricks  v.  State,  26  Tex.  App.  176,  9  S.  W. 
555,  557;  King  v.  State,  27  Tex.  App.  567, 
11  a  W.  525;  Lassiter  v.  State  (Tex.  Cr. 
App.)  34  S.  W.  751;  People  v.  Blbby,  81 
CaL  470,  27  Pac.  781;  Com.  v.  Costello,  120 
Mass.  367. 

In  Bibby's  Case,  supra,  the  appellant  was 
convicted  of  forging  the  order  of  the  school 
trustees  on  the  county  superintendent  of 
public  schools  of  Fresno  county,  for  the  sum 
of  $120,  for  material  and  work  furnished  the 
Pleasant  Valley  school  district.  This  order 
was  not  accompanied  by  the  required  bill  of 
items  mentioned  in  the  statute  of  that  state, 
which  provided  that  "no  requisition  shall  be 
drawn,  unless  the  money  is  in  the  fund  to 
pay  it,  and  no  requisition  shall  be  drawn 
upon  the  order  of  the  board  of  trustees 
against  the  fund  of  any  district,  except  for 
teachers'  salaries,  unless  such  order  la  ac- 
companied by  an  Itemized  bill,  showing  the 
separate  items  and  the  price  of  each,  in  pay- 
ment for  which  the  order  is  drawn."  The 
contention  was  made  in  that  case  that  the  or- 
der was  illegal  upon  its  face,  because  It  did 
not  appear  that  said  order  was  accompanied 
by  said  bill  of  items,  and  it  was  further  urg- 
ed that  tills  "order  was  worthless  paper, 
sare  for  the  purpose  of  forming  a  founda- 
tion upon  which  to  issue  a  requisition  to  the 
auditor  for  the  county  warrant,  and  that  no 
requisition  could  issue  in  the  case  because 
the  order  was  not  accompanied  by  a  bill  of 


Items."  In  overruling  this  contention,  the 
court  said:  "The  order  is  a  valid  order  upon 
its  face.  It  fulfills  every  requirement  of 
the  law,  and,  if  genuine,  would  have  a  well- 
defined  value.  A  bill  of  items  Is  no  part 
of  the  order,  and  is  only  required  to  accom- 
pany the  order  when  a  requisition  is  requir- 
ed from  the  county  superintendent..  At  that 
time,  and  only  at  that  time,  is  the  bill  of 
items  of  any  value."  So,  in  this  case,  it 
was  not  necessary  that  the  affidavit  should 
have  been  made  In  order  to  constitute  the 
check  of  the  trustees  a  valid  obligation.  The 
check  was  as  complete  without  the  affidavit, 
"upon  the  face  of  it,"  as  it  would  or  could 
have  been  had  the  affidavit  accompanied  the 
same.  If  it  were  necessary  to  go  Into  the 
question  further,  it  might  be  said,  correctly, 
that  It  Is  not  necessary  that  the  check  should 
have  a  completed  legal  efficacy.  It  would 
be  sufficient  If  Its  legal  efficacy  be  apparent, 
and  not  actual  or  real.  As  was  said  by  the 
Indiana  supreme  court:  "It  is  true  that  the 
forged  Instrument  must,  on  its  face,  appear 
to  be  one  of  sufficient  legal  efficacy;  but  it 
is  sufficient  if  the  legal  validity  be  apparent, 
and  not  actuaL  It  Is  only  where  the  instru- 
ment appears  as  a  matter  of  law  to  be  void, 
that  the  accused  can  escape;  and  Mr.  Bish- 
op thus  states  the  law:  'Since  men  are  not 
legally  presumed  to  know  facts,  an  Instru- 
ment which  is  good  on  Its  face  may  be  le- 
gally capable  of  effecting  a  fraud,  though  in- 
quiry Into  extrinsic  facts  should  show  it  to 
be  invalid,  even  if  it  were  genuine.' "  Rudi- 
cel  V.  State,  HI  Ind.  595,  13  N.  B.  114,  and 
cited  authorities. 

The  check,  then,  being  complete  on  its 
face,  and  the  affidavit  a  separate  and  inde- 
pendent document,  not  necessary  to  the  ex- 
ecution of  the  check,  it  is  an  extrinsic,  inde- 
pendent fact;  and,  even  if  not  made,  could 
not  affect  the  completeness  of  the  check,  in 
so  far  as  the  "face  of  it"  is  concerned.  This 
check  was  of  at  least  apparent  legal  efficacy. 
It  was  drawn  by  the  proper  trustees,  in  fa- 
vor of  the  proper  teacher  for  a  definite  sum. 
And  this  was  all,  under  the  law,  that  the 
trustees  could  do,  or  were  required  to  do. 
And  their  act  gave  the  check  legal  efficacy, 
and  served  as  the  foundation  of  a  legal  claim 
and  demand,  and  It  could  be  used  as  legal 
proof.  There  was  no  defect  in  regard  to 
the  terms  of  the  check,  as  shown  by  the 
"face  of  It."  There  was  nothing  that  ren- 
dered it  doubtful  upon  the  "face  of  It,"  so  as 
to  require  innuendo  averments  in  declaring 
upon  it  It  was  then  a  completed  instru- 
ment for  the  purpose  for  which  it  was  cre- 
ated, and,  tested  by  Mr.  Bishop's  rule,  "it  Is 
good  and  valid,  on  the  face  of  it,  for  the 
purpose  for  which  it  was  created."  Now, 
what  was  that  purpose?  Simply  to  order 
the  payment  to  the  teacher  of  the  amount  of 
money  specified  on  the  face  of  it,  out  of  a 
certain  school  fund,  belonging  to  Blanket 
School  District  No.  51,  for  services  as  teach- 
er of  said  district  for  the  month  ending  May 
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20,  1800.  It  certainly  was  good  for  this 
purpose,  and,  if  the  teacher  failed  to  make 
the  required  affidavit,  that  failure  could  not 
affect  the  terms  of  the  Instrument.  If  the 
check  -was  void  without  the  affidavit,  as  held 
by  the  majority,  then  there  was  no  act  save 
the  oath  of  the  teacher  that  could  render  It 
valid;  and,  in  case  of  his  death  before  mak- 
ing said  Affidavit,  it  could  not  form  the  basis 
of  a  claim  by  his  estate  that  could  be  enfor- 
ced against  the  school  fund.  If  void  during 
the  life  of  the  teacher,  the  fact  of  his  death 
would  not  operate  to  make  the  check  valid, 
or  give  it  any  legal  standing.  I  do  not  ap- 
prehend that  this  position  would  be  contend- 
ed for  as  being  correct,  for.  in  case  of  the 
death  of  the  teacher  before  the  affidavit  is 
made,  the  check  certainly  would  constitute 
the  basis  of  a  claim  in  favor  of  his  estate 
for  the  services  rendered  by  him  as  such 
teacher.  If  this  be  true,  the  Instrument  was 
not  a  void  one;  and,  if  it  had  been  genuine, 
it  certainly  could  be  made  the  basis  of  a  le- 
gitimate and  valid  claim  for  the  sum  speci- 
fied upon  its  face.  But  it  Is  not  necessary 
that  the  Instrument  be  actionable  in  order 
to  constitute  It  the  subject  of  forgery.  It  is 
sufficient  if  the  Instrument  affects  property 
and  is  one  which  could  be  used  as  evidence, 
either  for  or  against  a  person  whose  act  it 
purports  to  be,  or  against  any  other  person. 
See  State  v.  Boasso,  38  Leu  Ann  202;  State 
V.  Johnson,  26  Iowa,  407;  State  v.  Dunn,  23 
Or.  D62,  32  Pac.  621;  People  v.  Munroe,  100 
Cal.  664,  35  Pac.  326;  and  24  Lawy.  Rep. 
Ann.  p.  33  et  seQ.,  and  notes,  for  collated  au- 
thorities on  questions  discussed. 

I  therefore  feel  constrained  to  dissent  from 
the  opinion  of  my  brethren,— from  the  posi- 
tion upon  which  they  have  predicated  their 
opinion  that  the  instrument  is  void  with- 
out the  teacher's  accompanying  affidavit.  I 
think  the  judgment  in  this  case  should  be  af- 
firmed. 


MARSHALL  v.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     June  8, 
1896.) 

CrIMIXAI.  L*W— SOPnCIEKCT  OF  IKSTBDCTIOX. 

Where  the  evidence  was  largely  circum- 
stantial, and  defendant  attempted  to  show  an 
alibi,  instructions  covering  the  law  of  circum- 
stantial evidence  and  the  qoestion  of  alibi  will 
be  deemed  sufficient,  in  the  absence  of  excep- 
tion to  the  charge  or  a  request  for  farther  in- 
structions. 

Appeal  from  district  court,  Navarro  coun- 
ty;  Rufus  Hardy,  Judge. 

John  Marshall  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  waa  convicted 
of  burglary,  and  prosecutes  this  appeal. 
There  are  only  two  questions  raised  for  our 
consideration,— the  insufficiency  of  the  evi- 


dence to  support  the  conviction,  and  the 
error  of  the  court  In  not  fully  presenting  the 
law  applicable  to  the  theory  of  appellant's 
defense. 

With  reference  to  the  first,  we  are  of  opin- 
ion that  the  evidence  is  amply  sufficient  to 
support  the  conviction.  We  do  not  propose 
to  enter  into  a  discussion  of  the  testimony. 
The  theory  of  the  appellant  on  the  trial  was 
tltat  at  the  time  of  the  burglary,  and  the 
burning  of  the  burglarized  house,  he  was  at 
a  different  place,  and  asleep,  and  the  goods 
found  in  his  possession,  and  shown  to  have 
been  taken  from  the  burglarized  house,  he 
purchased  at  different  places  in  the  city  of 
Corslcana.  The  names  of  the  parties  from 
whom  he  claimed  to  have  purchased  the  dif- 
ferent articles  were  given  by  himself  lu  his 
testimony,  and  several  of  said  parties  were 
Introduced,  and  testified  In  rebuttal,  to  the 
effect  that  his  statements  in  this  respect 
were  untrue.  With  reference  to  this  phase 
of  the  case,  the  court  charged  the  jury  that 
they  must  believe  beyond  a  reasonable  doubt 
that  the  defendant  entered  the  house  as 
charged  in  the  indictment,  with  intent  to 
commit  the  crime  of  theft,  before  they  coald 
convict  him.  He  also  charged  very  directly 
and  pertinently  the  law  applicable  to  alibi. 
He  further  charged  them  on  the  law  with 
reference  to  circumstantial  evidence.  If  oth- 
er charges  were  desired  by  the  appellant,  he 
should  have  requested  them.  In  the  absence 
of  exceptions  to  the  charge,  and  the  appel- 
lant's failure  to  ask  special  instructions  if 
be  deemed  the  court's  charge  insufficient,  we 
are  of  opinion  that  the  charge  as  given  is 
sufficient    The  judgment  Is  affirmed. 

HURT,  P.  J.,  absent 


PHILLIPS  V.  STATB.1 

(C!oart  of  Oriminal  Aiq>eals  of  Texas.     June  8. 
1886.) 

EoMiciDS  — Assault  with  I!«tbht  to  Kin  —  Ix- 

BTEUCTIOMS. 

On  an  indictment  for  assault  with  intent 
to  kill,  it  appeared  that  defendant  bad  gone  to 
the  prosecutor's  house,  and  raised  a  difficulty, 
and  the  prosecutor  had,  after  some  fighting,  put 
him  out  of  the  house.  The  next  daj,  defend- 
ant took  his  gnn,  and  demanded  an  apology  of 
the  prosecutor,  which  was  refused.  Defendant 
shot  at  him,  whereupon  prosecutor  drew  a 
knife,  and  cut  defendant  Defendant  shot  a 
third  time,  the  shot  taking  effect.  Defendant 
claimed  that  he  did  not  shoot  at  all  until  after 
prosecutor  had  cut  him.  Heid  that  under  the 
evidence,  the  shooting  was  either  an  assault 
with  intent  to  kill,  or  was  justified  as  being  in 
self-defense,  and  it  was  not  error  to  refuse  to 
charge  as  to  aggravated  assault 

Appeal  from  district  court.  Hays  county; 
H.  Teichmueller,  Judge. 

Anderson  Phillips  was  convicted  of  an  as- 
sault with  Intent  to  kill,  and  appeals.  Af- 
firmed. 

1  For  opinion  on  reheariug,  see  36  S.  W.  441. 
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Will  G.  Barber  and  Ed.  R.  Eone,  for  appel- 
lant    Mann  Trice,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
his  punisliment  assessed  at  two  years  in  the 
penitentiary,  and  he  prosecutes  this  appeal. 
The  court  gave  a  charge  upon  assault  with 
intent  to  murder  and  self-defense,  but  did 
not  give  a  charge  upon  aggravated  assault 
The  defendant  excepted  to  the  refusal  of 
the  court  to  cliarge  upon  said  theory,  and 
this  refusal  of  the  court  Is  assigned  as  er- 
ror. In  our  view,  the  record  presents  but 
two  theories.  It  appears  that,  the  night  be- 
fore the  difficulty,  the  appellant  went  to  the 
house  of  the  witness  Lenox  Anderson,  and 
raised  a  difficulty.  Anderson  tried  to  put 
him  out,  and  the  defendant  started  to  strike 
him  with  a  gun,  and  Anderson  then  knocked 
blm  down,  and  beat  him  severely,  and  put 
him  out  of  the  house.  According  to  the  the- 
ory advanced  by  the  state,  on  the  next  day 
the  defendant  armed  himself  with  a  pistol, 
and,  having  declared  his  purpose  to  kill  a 
negro,  sought  the  prosecutor,  Anderson,  and 
demanded  of  him  an  apology.  The  prose- 
cntor  refused  to  apologize.  Appellant  there- 
upon polled  his  pistol,  and  began  to  shoot  at 
him.  After  be  pulled  his  pistol  and  had 
shot  at  the  prosecutor,  the  prosecutor  cut 
him  with  his  knife  After  he  was  cut,  he 
succeeded  In  hitting  the  prosecutor  with  his 
third  shot  The  defendant's  theory  was  that 
he  went  to  see  the  prosecutor,  Anderson,  on 
a  peaceful  mission,  to  get  him  to  explain  and 
apologize  for  the  way  he  had  beaten  him  the 
night  before,  and  that  the  prosecutor  refused 
to  apologize,  and  assaulted  and  cut  him  with 
his  knife;  and  he  thereupon  drew  his  pistol, 
and  began  shooting  at  him,  and  hit  him  with 
the  third  shot.  This  testimony  for  the  state 
and  the  appellant,  in  our  opinion,  presents 
two  clear  cut  issues,— assanlt  with  intent  to 
murder  on  the  one  hand,  and  self-defense  on 
the  other.  The  court  gave  a  full  and  clear 
charge,  presenting  both  phases  of  the  case, 
and  especially  carefully  guarding  all  of  the 
rights  of  the  appellant  The  Jury  believed 
the  theory  presented  by  the  state,  and  that 
theory,  in  our  opinion,  is  amply  supported 
by  the  evidence  In  this  case,  and  we  see  no 
reason  to  disturb  it.  The  Judgment  is  af- 
firmed. 

HURT,  P.  J.,  aljsent. 


TURNER  V.  STATE. 
(Court  of  CMminal  Appeals  of  Texas.     June  3, 

1896.) 
Criminal  Law  —New  Thial  —  Cdmclativk  Evi- 

DBNOK— VBKniCT. 

1.  Evidence  which,  if  introduced,  would 
have  been  cnmnlative,  aftords  no  ground  for  a 
new  trial  as   newly-discovered  teBtimony. 

2.  Where  there  is  a  very  decided  conflict  in 
the  evidence,  the  verdict  will  not  be  disturbed. 


Appeal  from  district  court,  Travis  county; 
F.  G.  Morris,  Judge. 

Jim  Turner  was  convicted  of  an  assault 
with  intent  to  murder,  and  appeala  Affirm- 
ed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  murder. 

1.  The  failure  of  the  court  to  charge  the 
Jury  In  relation  to  the  law  governing  aggra- 
vated assault  Is  assigned  as  error.  We  do 
not  think  the  testimony  in  the  case  called 
for  a  charge  upon  aggravated  assault  If 
the  testimony  for  the  state  is  true,  appellant 
made  an  unprovoked  and  an  unnecessary  as- 
sault with  a  pistol  upon  Hillard  Brown.  If 
the  testimony  for  the  defense  is  to  be  credit- 
ed, Hillard  Brown  made  an  assault  upon  ap- 
pellant with  his  knife,  under  such  circum- 
stances as  indicated  that  he  intended  to  use 
it  with  serious  effect,  and  that  in  repelling 
this  assault  appellant  drew  bis  pistol.  The 
testimony  clearly  presents  the  issue  upon 
one  side  of  an  assault  with  intent  to  murder, 
and  upon  the  other  of  Justification  or  self- 
defense. 

2.  Appellant  contends  that  the  court 
should  have  granted  his  motion  for  a  new 
trial  upon  newly-discovered  testimony.  The 
witnesses  by  whom  this  testimony  was  to  be 
shown  were  Jane  Maxwell  and  Phil  Field. 
By  the  -witness  Maxwell  he  proposed  to 
prove  that  shortly  after  the  difficulty  be- 
tween Brown  and  himself,  she  bound  up 
the  finger  of  one  Johnson  Billingsley,  and 
that  Billingsley  told  her  that  Hillard  Brown 
cut  him  while  he  was  holding  Brown  to 
keep  him  from  cutting  appellant  The  wit- 
ness stated  that  she  did  not  know  that  this 
was  material,  and  never  said  anything  about 
it  until  after  the  appellant  was  convicted. 
What  Billingsley  told  this  witness  was  not 
original  evidence,  and  could  not  be  introduc- 
ed as  such.  As  to  the  witness  Field,  his 
proposed  testimony  shows  that  he  saw 
Brown  draw  his  knife,  and  cut  at  appel- 
lant, before  appellant  drew  his  pistol;  and 
that  Brown  would  have  cut  appellant  if 
he  had  not  been  prevented  by  Johnson  Bill- 
ingsley; and,  further,  that  Johnson  Bill- 
ingsley got  his  finger  cut  while  he  was  hold- 
ing Brown.  Had  this  witness  been  present 
at  the  trial,  this  testimony  would  have  been 
cumulative,  and,  being  cumulative.  It  affords 
no  ground  for  granting  a  new  trial  aa  newly- 
discovered  testimony.  See  WiUson's  Or.  St 
{  2540,  for  collated  authorities. 

3.  In  regard  to  the  testimony  there  Is  a 
very  decided  conflict.  The  issue  was  sharp- 
ly drawn  by  the  evidence  as  stated  above. 
If  the  te8tim<Hiy  for  the  state  be  true,  this 
conviction  should  be  sustained;  If  that  for 
the  defendant  be  true,  he  should  have  been 
acqtiltted.  The  Jury  had  the  witnesses  be- 
fore them,  heard  them  testify,  saw  their 
manner  of  testifying,  and  they  decided  ad- 
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Tersely  to  the  appellant  We  see  no  reason 
for  disturbing  their  verdict,  and  tbe  judg- 
ment is  affirmed. 

HURT,  P.  J.,  absent 


HARRIS  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     Jane  3, 

1896.) 

Homicide— Bills   of   Exceptioss — Isdictmest — 

Means  or  Death  Dvkxows— Instkuotiosb. 

1.  In  a  criminal  case,  to  make  available 
on  appeal  an  objection  that  witnesses  were  per- 
mitted to  read  testimony  taken  on  tbe  examin- 
ing trial  of  others,  tried  for  the  same  ofEense, 
the  bill  of  exceptions  should  show  that  the  wit- 
nesses did  not  request  the  use  of  the  examimng 
trial  testimony,  and  should  set  out  the  questluus 
and  answers  that  were  then  elicited. 

2.  Where  error  is  predicated  on  an  alleged 
Improper  examination  of  a  witness  by  the 
court,  the  bill  of  exceptions  must  show  what 
testimony  was  elicited  By  him. 

3.  Ordinarily  it  is  discretionary  with  the 
trial  court  to  permit  leading  questions;  and, 
where  such  permission  is  objected  to,  the  bill  of 
exceptions  must  show  the  attending  circumstan- 
ces under  which  the  questions  were  propounded. 

4.  An  indictment  which  alleges  that  "the 
said  defendant  did  then  and  there,  with  malice 
aforethought,  kill  [deceased]  by  some  means  to 
the  grand  jury  unknown,"  is  sufficient,  where 
the  circumstances  do  not  permit  the  means  of 
death  to  be  described  with  certainty. 

5.  Where  the  evidence  in  a  murder  case  in- 
dicates only  in  a  vague  and  general  way  what 
means  caused  the  death  of  the  deceased,  proof 
need  not  be  offered  that  the  means  of  death 
was,  as  alleged  in  the  indictment,  unknown  to 
the  grand  jury. 

6.  Where  the  court  had  charged  that  before 
the  jury  could  convict  defendant  they  must  find 
beyond  a  reasonable  doubt  that  she  was  a  prin- 
cipal, a  failure  to  charge  that,  if  she  were  an 
accomplice  or  an  accessary,  they  mnst  acquit 
her,  was  without  prejudice  where  the  evidence 
shows  that,  if  guilty  at  all,  she  was  guilty  as  a 
prindpaL 

7.  A  statement  made  by  a  witness  on  the 
trial  of  one  accused  of  homicide  is  admissible 
as  original  evidence,  as  a  statement  or  confes- 
sion with  regard  to  the  homicide  and  hef  con- 
nection therewith,  on  a  subsequent  trial  of  the 
witness  for  the  same  offense. 

Appeal  from  district  court.  Live  Oak  coun- 
ty; M.  F.  Lowe,  Judge. 

Bessie  Harris  was  convicted  of  murder,  and 
appeals.     Affirmed. 

F.    G.    Chambers,    for    appellant      M&nn 
"  Ti-ice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  given 
five  years  in  the  penitentiary,  and  prosecutes 
this  appeal. 

1.  Appellant,  in  ber  first  bill  of  exceptions, 
claims  that  she  was  prejudiced  by  the  action 
of  the  court  in  permitting  tbe  witnesses  John 
Davis  and  Dollie  Harris  to  read  certain  testi- 
mony taken  on  the  examining  trial  of  Hogan 
and  Goodwin,  tried  for  the  same  offense; 
and  also  complains  that  the  court  erred  in 
using  said  testimony  In  examining  said  wit- 
nesses.    Tbe  ground  of  objection  urged  is 


that  the  said  written  testimony  was  not  cer- 
tified to  by  the  justice,  and  that  the  trial  was 
in  a  case  against  other  defendants,  charged 
with  the  same  offense,  and  tbat  tbe  appel- 
lant in  this  case  was  not  a  i>arty  in  said  pre- 
liminary examination.  Tbe  court,  in  his  ex- 
planation to  said  bill,  shows  that  when  he 
used  said  examining  testimony  It  was  only 
for  the  purpose  of  refreshing  the  memory  of 
the  witnesses  named,  and  that  at  that  time  the 
jury  had  retired.  Said  explanation,  how- 
ever, stlU  leaves  that  part  of  the  bill  with  ref- 
erence to  the  course  pursued  in  the  examina- 
tion of  the  witnesses  by  counsel  in  connec- 
tion with  the  examining  testimony  intact. 
Tbe  bill  does  not  sbow  bow  said  examining 
testimony  came  before  tbe  court  and  jury. 
If  it  was  at  the  request  of  the  witnesses 
themselves,  in  order  to  see  what  they  bad 
testified  to  on  a  former  trial,  involving  the 
same  facts.  It  was  competent  for  them  to 
have  recourse  to  said  examining  testimony, 
if  they  sbould  say  it  would  refresh  their 
mind,  regardless  of  whether  it  was  certified 
to  by  tbe  justice  or  not.  In  order  to  have 
availed  the  appellant,  tbe  bill  should  have 
shown  tbat  said  witnesses  did  not  request 
tbe  use  of  said  examining  trial  testimony, 
and  that  they  did  not  identify  and  recognize 
the  same  as  the  testimony  given  by  tbem  be- 
fore tbe  justice  on  the  trial  of  Hogan  and 
Groodwin.  And,  moreover,  in  order  for  this 
court  to  determine  whether  or  not  any  injury 
resulted  to  the  appellant  from  the  use  of 
said  testimony,  the  questions  and  answers — 
that  is,  the  testimony  itself  that  was  then 
elicited—should  have  been  contained  in  tbe 
bill.    This  was  not  done. 

2.  Appellant  has  a  bill  of  exceptions  to  the 
refusal  of  the  court  to  admit  the  testimony  of 
one  T.  J.  Anderson.  The  court,  however,  in 
his  explanation  to  tbe  bill,  shows  that  the 
said  Anderson  knew  nothing  of  the  matter 
inquired  about  of  bis  own  knowledgre.  and 
that  bis  testimony  upon  tbe  point  was  mere- 
ly hearsay.  Tbe  court  did  not  err  in  refus- 
ing to  admit  such  testlmouy. 

3.  Appellant  also  excepted  to  tbe  action  of 
tbe  court  with  reference  to  the  witness  Da- 
vis, introduced  by  the  state.  She  complains 
that  the  court  permitted  leading  questions  to 
be  propounded  to  said  witness,  and  the  court 
undertook  the  examination  of  the  said  wit- 
ness, and,  among  other  things,  during  said 
examination,  said  to  the  witness  that  he 
would  give  him  a  chance  to  put  himself  right 
before  he  left  tbe  stand,  and  he  wanted  him 
to  tell  the  truth  about  this  matter,  and  that 
he  stated  to  said  witness  "tbat  you  will  be 
handled  for  perjury  if  you  do  not  tell  the 
truth  in  this  case."  Tbe  court,  in  his  expla- 
nation to  said  bill,  says  that  all  that  trans- 
pired between  him  and  said  witness  after 
the  jury  had  been  retired,  and  tbat  it  was 
then  that  he  insisted  on  the  witness  telling 
the  truth  about  the  matter,  and  that  he 
would  be  handled  for  perjury,  etc.,  if  he  did 
not  tell  the  truth.     How  this  examination 
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by  the  court  came  up  Is  not  explained;  nor  Is 
It  shown  what  answers,  If  any,  the  court  elic- 
ited from  the  witness.  In  the  absence  of 
snch  showing;,  we  are  not  In  a  position  to  de- 
termine whether  the  action  of  the  court  was 
prejndlclal  to  the  appellant  or  not.  We 
would  here  observe  that  the  examination  of 
witnesses  on  the  i>art  of  the  state,  as  a  rule. 
Is  confided  to  the  prosecuting  attorney,  and 
the  court  should  interfere  In  such  examina- 
tions with  ^reat  caution.  He  should  certain- 
ly refrain  from  any  attempt  to  coerce  testi- 
mony, much  less  to  menace  or  bulldoze  the 
witness;  and  If  It  had  been  shown  in  this 
cttae  that  by  the  action  of  the  court  in  threat- 
ening the  witness  with  the  punishment  for 
perjury,  testimony  material  to  the  state 
against  the  appellant  bad  been  elicited,  this 
court  would  not  hesitate  to  reverse  the  case. 
The  bin.  however,  is  fatally  defective  In  fall- 
ing to  show  that  any  testimony  at  all  was 
«liclted;  and  the  court  explains  that  what 
he  did  In  the  case  with  reference  to  the  wit- 
ness was  after  tbe  Jury  had  retired;  and 
even  it  is  not  shown  that  any  material  testi- 
mony was  elicited  from  said  witness  by  the 
action  of  the  court  As  far  as  the  course  pur- 
sued by  the  court  in  permitting  leading  ques- 
tions to  be  propounded  by  the  district  attor- 
ney to  the  witness  Davis,  as  has  been  re- 
peatedly hdd  by  this  court,  that  is  a  matter 
largely  in  the  discretion  of  the  trial  judge. 
If  the  witness  being  examined  is  an  unwill- 
ing or  reluctant  witness,  this  being  made 
manifest,  the  privilege  of  propounding  lead- 
ing questions  to  a  witness  called  by  the  state 
is  not  improper.  The  bill  in  tills  respect  is 
defective,  in  that  it  does  not  advise  us  as 
to  the  attending  conditions  when  the  court 
permitted  leading  questions  to  be  proiwund- 
ed  by  the  district  attorney  to  the  state's  wit- 
ness. 

4.  The  indictment,  in  alleging  the  means  of 
death,  uses  the  following  language:  "That 
the  said  defendant  did  then  and  there,  with 
malice  aforethought,  kill  A.  S.  Blackman,  by 
some  means  to  the  grand  Jurors  unknown." 
Appellant  Insists  that  this  indictment  is  de- 
fective, because  the  means  or  weapon  with 
which  the  homicide  was  committed  is  not 
stated.  With  reference  to  a  homicide  com- 
mitted where  the  weapon  or  instrument  is 
not  known,  Mr.  Wharton  says:  "If  the  In- 
strument by  which  the  homicide  was  com- 
mitted be  not  known,  it  is  enough  for  the  in- 
dictment to  aver  such  fact;  and  under  the 
circumstances  the  want  of  specification  will 
be  excused  on  the  same  principles  as  allow 
tbe  nonsettlng  out  of  a  stolen  or  forged  pa- 
per, when  such  paper  is  lost  or  in  the  prison- 
er's possession.  Thus,  where  the  fourth 
«oiint  of  the  Indictment  averred  that  the  de- 
fendant, 'In  and  upon  the  said  G.  F.,  feloul- 
onsly,  willfully,  and  of  his  malice  afore- 
thought did  make  an  assault,  and  him,  the 
said  6.  P.,  in  some  way  or  manner,  and  by 
some  means,  instruments,  and  weapons  to 
tlu>  Jurors  unknown,  did  then  and  there  felo- 


niously, willfully,  and  of  malice  aforethought 
deprive  of  life,  so  that  he,  the  said  G.  P., 
then  and  there  died,'  this  was  sustained  by 
the  supreme  court  of  Massachusetts.  The 
rules  of  law,'  said  Chief  Justice  Shaw,  when 
charging  the  Jury,  "require  the  grand  Jury  to 
state  their  charge  with  as  much  certainty  as 
the  circumstances  of  the  case  will  permit; 
and  if  tbe  circumstances  will  not  permit  of 
a  fuller  and  more  precise  statement  of  the 
mode  in  which  the  death  is  occasioned,  this 
count  conforms  to  the  rules  of  the  law.' " 
See  Whart  Horn.  §  818.  The  pleader  In  this 
case  appears  to  have  followed  the  rule  here 
stated.  Appellant  also  contends  that  some 
proof  should  have  been  offered  that  the 
means  of  death  was  not  known  to  the  grand 
Jury  which  presented  the  bill  of  indictment, 
insisting  that  a  matter  of  this  sort  Is  within 
tbe  rule  laid  down  by  this  court  with  refer- 
ence to  the  allegation  in  thefts  as  to  the  un- 
known owner  of  property  alleged  to  have 
been  stolen.  We  know  of  no  particular  case 
which  would  require  us  to  adopt  the  same 
rule  with  reference  to  indictment  for  murder 
in  alleging  the  means  of  death  as  in  Indict- 
ments for  theft  We  have  held,  hi  the  char- 
acter of  cases  referred  to  by  counsel,  that 
where  the  proof  on  the  trial  made  no  sug- 
gestion that  the  owner  of  stolen  property,  by 
the  use  of  diligence,  might  have  been  ascer- 
tained, the  state  would  be  still  compelled  to 
show  that  reasonable  diligence  was  used  by 
the  grand  Jury  to  ascertain  the  name  of  the' 
owner.  Applying  the  same  rule  here,  the 
evidence  on  the  trial  indicates  only  in  a 
vague  and  general  way  what  means  did 
cause  the  death  of  the  deceased.  We  are  in- 
clined to  the  opinion  that  the  homicide  was 
committed  by  strangulation,  caused  by  the 
use  of  a  rope;  or  it  may  have  been  done  by  a 
blow  back  of  the  ear  with  some  instrument 
In  a  case  like  the  present  where  It  is  doubt- 
ful how  death  was  caused.  It  is  allowable  to 
charge  that  It  was  done  by  some  means  un- 
known to  the  grand  jury. 

5.  Appellant  complains  that  the  court  should 
have  given  the  appellant  the  benefit  of  a 
charge  on  the  theory  that  she  may  have  been 
an  accomplice  or  an  accessary,  and  that  the 
Jury  should  have  been  instructed  to  acquit 
her  if  they  believed  that  she  was  either  an 
accomplice  or  an  accessary.  Tbe  court  in- 
structed the  Jury  that  before  they  could  con- 
vict appellant  they  must  find  beyond  a  rea- 
sonable doubt  that  she  was  a  principal,  and 
the  evidence,  to  our  view,  indicates  that,  if 
there  was  on  her  part  any  guilty  participa- 
tion in  tbe  alleged  homicide,  it  was  neither 
as  an  accomplice  nor  an  accessary,  but  as  a 
principal. 

U.  Appellant  complains  that  the  court  did 
not  instruct  the  jury  as  to  the  purpose  for 
which  Steadman's  testimony  as  to  the  state- 
ment made  by  the  appellant  on  the  trial  of 
Hogan  and  Goodwin  was  admitted  In  evi- 
dence, and  she  insists  that  the  purpose  of 
such  testimony  should  hare  been  restricted 
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by  tbe  court  to  the  pnrpoee  of  Impeaching 
her  testimony.  She  was  not  a  witness  in 
the  case,  and  for  the  court  to  have  instruct* 
ed  the  Jury  as  insisted  by  appellant  would 
liaye  been  error.  Moreover,  this  testimony 
was  admitted  as  original  evidence,  as  her 
statements  or  confessions  with  regard  to  the 
homicide,  and  her  connection  therewith. 

7.  Appellant  contends  that  the  evidence  is 
insufficient  to  sustain  the  verdict.  We  liave 
examined  the  record  carefully,  and  in  our 
opinion  it  does  sustain  the  finding  of  the 
juiy.  It  is  a  most  peculiar  case,  bat  we 
cannot  account  for  the  acts,  conduct,  and 
statements  of  the  appellant  on  any  other  rea- 
Bonable  hypothesis  than  that  she  was  a 
guilty  participant  in  the  murder  of  the  de- 
ceased. There  being  no  errors  in  the  record, 
the  Judgment  is  affirmed. 

HURT,  P.  J.,  absent 


LAWRKNCE  v.  STATE. 
(Court  of  Criminal  Apiieals  of  Texas.     June  8, 

1896.) 
HuuDBR— Prbmbditation  —New  Trial— Nbwlt- 

DlSCOVERBD  EVIDBSOB — SbI.P-DkFKN'BB. 

1.  It  is  not  necessary  that  any  length  of 
time  intervene  between  the  formation  of  the 
intent  to  kill  and  the  act  of  killing,  to  render  the 
killing  murder  in  the  first  degree. 

2.  A  charge  on  manslaughter,  that  if  the 
jury  find  that  ail  the  facts  in  the  case  were  snf- 
ticient  to  esdte  passion  in  defendant's  mind  of 
Buch  a  character  as  to  render  him  for  the  time 
being  incapable  of  cool  reflection,  and  that  he 
killed  deceased  under  such  circumstances,  to 
find  him  guilty  of  manslaughter,  is  sufficient, 
without  stating  the  particular  facts  oh  which 
such  a  charge  was  predicated. 

3.  A  motion  for  further  time  to  answer  con- 
tradictory affidavits,  filed  by  the  state,  on  mo- 
tion by  defendant  for  a  new  trial  for  newly- 
discovered  evidence,  is  properly  denied,  where 
it  was  not  made  until  after  the  parties  had  gone 
Into  a  discussion  of  the  motion  for  a  new  trial. 

4.  It  is  not  error  to  refuse  a  new  trial  for 
newly-discovered  evidence,  where  the  contra- 
dictory affidavits  filed  by  the  state  show  that 
the  evidence  is  probably  untrue. 

5.  Where  defendant  was  the  aggressor,  the 
fact  that  the  deceased,  as  defendant  advanced 
upon  him,  started  to  draw  his  pistol,  whereupon 
defendant  shot  him,  does  not  make  a  case  of 
•elf -defense. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

Sherman  Lawrence  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.  Af- 
firmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  a  life  term  in  the  peniten- 
tiary, and  he  prosecutes  this  appeal. 

1.  Api)eUant  contends  that  the  charge  of 
the  court  ought  not  to  have  submitted  mur- 
der in  the  first  degree  at  all,  as  all  of  the 
evidence  showed  that  the  killing  was  upon 
a  sudden  Impulse,  produced  by  some  cause 


unknown.  It  is  true  that  the  testimony 
showed  a  killing  based  upon  a  very  slight 
pretext  The  very  fact  however,  that  the 
evidence  shows  that  there  was  occasion  for 
the  killing.  Indicates  that  the  killing  was  ma- 
licious. It  is  not  necessary,  as  has  been  re- 
peatedly held,  that  any  length  of  time  inter- 
vene between  the  formation  of  the  intent  to 
kill  and  the  killing,  and  no  length  of  time 
is  required  to  form  the'  intent  to  kill  upoo 
express  malice.  The  very  fact  that  the  kill- 
ing was  done  without  cause  indicates  that 
the  motive  or  intent  was  tn  a  heart  devoid 
of  social  duty,  and  one  fatally  bent  on  mis- 
chief. 

2.  Appellant  claims  that  the  charge  of  the 
court  on  manslaughter  did  not  state  the  par- 
ticular facts  upon  which  such  a  charge  was- 
predicated.  The  charge  was  a  comprehen- 
sive one  upon  this  subject  and  did  not  re- 
strict the  Jury  to  the  statutory  causes,  bat 
authorized  them.  In  determining  the  ade- 
quacy of  the  provocation,  if  any,  to  consider 
all  the  facts  and  circumstances  in  evidence 
in  the  case,  and  if  they  found  said  facts  and 
circumstances  were  sUSclent  to  excite  pas- 
sion in  the  defendant's  mind  of  such  a  char- 
acter as  to  render  him  for  the  time  being 
incapable  of  cool  refiection,  and  that  he  kill- 
ed the  deceased  under  such  circumstances, 
to  find  him  guilty  of  manslaughter.  We 
think  this  a  stifficient  charge. 

3.  Appellant  complains  that  he  should 
have  been  allowed  further  time  to  answer 
the  controverting  affidavits  filed  by  the  state 
to  his  application  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence.  From 
the  court's  explanation  to  appellant's  bill. 
It  appears  that  the  defendant  did  not  ask 
further  time  to  file  counter  affidavits  until 
he  had  gone  into  a  discussion  of  the  motion. 
He  should  have  craved  further  time  before 
the  argument  of  said  motion. 

4.  Appellant  filed  a  motion  for  a  new  trial,. 
because  of  the  newly-discovered  evidence  of 
Mrs.  K.  Nitzschmann,  Mary  Ventura,  and 
D.  B.  Frank.  The  state  proved  by  Cal>ell 
and  others  that  they  got  to  the  scene  of  the 
homicide  soon  after  it  occurred,  and  the 
body  was  apparently  undisturbed,  and  that 
the  defendant's  vest  was  buttoned  close  up 
all  the  way;  that  on  unbuttoning  the  same, 
on  the  inside  vest  pocket,  a  small  pistol  was 
found.  The  affidavit  of  D.  B.  Franks  states 
that  he  thinks  he  reached  the  body  of  the 
deceased  first;  that  he  struck  a  match,  and 
held  it  to  his  face;  and  that  he  noticed  his 
vest  was  unbuttoned;  and  that  he  had  not 
mentioned  the  matter  until  after  the  trial, 
when  he  told  the  appellant's  attorney,  R.  B. 
Seay.  On  the  trial  of  the  case,  the  state 
pioved  by  the  witness  Black  (who  was  with 
the  deceased  at  the  time  he  was  shot)  that 
the  deceased's  vest  was  buttoned  all  of  the 
way  down,  and  close  up  under  his  neck;  that 
he  saw  the  pistol  taken  from  his  inside  vest 
pocket,  after  he  was  killed;  and  that  Sheriff 
Cabell  arrived  about  20  minutes  after  he 
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killed,  and  found  the  vest  In  tbat  same 
condition.  So  tbat  tbe  witness  Frank  seems  to 
bave  mysteriously  found  the  body,  and  said 
nothingabout  thefactuntilafterthetrial;  and 
if  it  Is  true,  as  he  states,  that  tbe  vest  was  un- 
buttoned, he  must  have  seen  It  after  he  was 
killed,  and  after  some  one  had  unbuttoned  the 
deceased's  vest.  If,  however,  Cabell  and  Black 
were  both  mistaken  about  his  vest  being 
buttoned  up,  we  cannot  regard  his  testimony 
as  materlaL  Tbe  homicide  was  committed 
at  night.  Tbe  witnesses  say  that  it  was  a 
dark  night.  The  parties,  the  deceased,  who 
was  with  one  Black,  were  walking  in  a 
path  parallel  with  the  appellant  and  some 
three  or  four  others.  There  were  high  weeds 
between  the  two  paths.  None  of  the  wit- 
nesses pretend  to  have  been  able  to  see  any- 
thing that  either  of  tbe  parties  did  immedi- 
ately prior  to  the  killing,  except  one  witness, 
Murray,  who  testified  for  the  appellant  that 
the  deceased,  as  appellant  ran  across  to  the 
path  where  he  was,  threw  his  baud  to  his 
bosom.  He  could  have  done  this  as  well 
with  his  vest  buttoned  as  unbuttoned,  and 
the  demonstration  would  serve  tbe  same  pur- 
pose in  either  event;  so  we  cannot  regard 
his  testimony  as  material,  even  if  it  were 
not  confronted  in  such  manner  as  to  render 
It  altogether  improbable. 

The  affidavits  of  Mrs.  Nltzschmann  and 
Mary  Ventura  show  that  tbey  lived  not  far 
from  where  the  homicide  was  committed; 
that  on  tbe  night  of  tbe  homicide,  and  short- 
ly before  It  occurred,  the  deceased  and  one 
William  Black  came  to  the  house  where  said 
parties  lived;  that  the  deceased  came  for 
the  purpose  of  buying  a  wagon;  that,  while 
there,  the  deceased.  Mason  Miller,  drew  a 
pistol  from  his  pocket,  and  began  waving  it 
about,  and  stated,  "I've  got  this  [meaning 
the  pistol],  and  I  am  not  afraid  of  anybody;" 
that,  on  request,  deceased  put  up  the  pistol, 
and  they  left,  going  towards  one  House- 
man's place,  about  400  yards  disUnt.  After 
a  few  minutes,  they  heard  a  pistol  fired  in 
the  direction  tbey  bad  gone.  Mrs.  Nltzsch- 
mann immediately  went  down  there,  and 
found  one  hand  of  the  deceased  down  by  his 
side,  and  there  was  a  large  pistol  by  it,  the 
same  pistol  tbat  she  had  seen  him  with  at 
her  house  a  short  time  before.  The  way  she 
came  to  see  it,  she  was  examining  the  body, 
and  stepped  on  it.  Miller  (deceased)  was 
then  dead.  It  appears  that  this  witness  and 
Mary  Ventura  were  summoned  as  witnesses 
by  the  state,  and  were  present  at  the  trial,  but 
were  not  examined.  R.  B.  Seay,  attorney  for 
appellant,  and  appellant,  both  made  aflldavlts 
that  they  knew  nothing  of  their  testimony, 
and  had  no  reason  to  suspect  that  tbey  knew 
the  facts  to  which  they  swore  In  their  affi- 
davits. Tbe  state  controverted  these  affi- 
davits by  Ben  Cabell,  the  sheritf,  and  H. 


P.  Sanderson,  a  mounted  policeman;  and 
they  both  state  in  their  affidavits  tbat,  im- 
mediately after  going  to  the  body  of  the 
deceased,  tbey  went  to  the  house  where 
Mrs.  Nitzschmann  and  Mary  Ventura  lived, 
and  talked  with  said  witnesses,  and  they 
Informed  them  about  the  killing  of  Mil- 
ler, and  that  neither  of  said  witnesses  knew 
that  he  had  been  killed,  and  tbey  so  stated, 
and  furthermore  stated  that  it  had  been  but 
a  short  time  since  he  left  their  house,  and 
that  while  there  be  behaved  very  nicely,  and 
were  surprised  to  hear  that  he  had  been 
killed. .  In  the  face  of  the  controverting  affi- 
davits, in  our  opinion,  the  court  correctly 
held  that  tbe  newly-discovered  evidence  was 
not  probably  true. 

5.  The  court  gave  a  charge  on  self-defense, 
though  this  is  scarcely  raised  by  tbe  testi- 
mony. If  tbe  deceased  had  a  pistol,  the  ap- 
pellant could  not  have  seen  his  pistol  in  the 
path  in  which  he  was  traveling,  and  he  cotdd 
only  have  seen  it  when  he  sprang  across  the 
path,  and  confronted  him  with  bis  own  pis- 
tol. The  parties  evidently  did  not  know  each 
other.  The  witnesses  did  no<  seem  to  appre- 
hend anything  until  the  defendant  Jumped 
from  the  path  in  which  he  was  traveling, 
over  the  weeds,  into  the  path  where  Miller 
was,  and  confronted  him,  saying,  "You  move, 
— you  white-livered  son  of  a  bitch,  and  I'll 
kill  you."  He  held  the  pistol  in  MlUer's  face. 
Miller  said,  "You  have  got  me,  aint  you?" 
Tbe  defendant  theu  fired,  and  the  appellant 
inimediateiy  started  oft,  saying,  "Tbat  is  my 
record."  This  is  the  testimony  of  tbe  wit- 
ness Black,  who  was  in  the  path  with  the 
deceased  at  the  time  of  the  killing.  The  wit- 
ness Frank  Murray,  who  testified  for  the 
appellant,  stated  that,  as  he  walked  along, 
he  heard  a  conversation  start  up  between 
the  two  men  in  tbe  other  path  and  the  appel- 
lant, who  was  with  his  party.  The  defend- 
ant made  tbe  remark,  "It  is  a  damned  lie; 
you  will  not  do  what  you  say  you  will  do." 
The  defendant  then  started  for  the  man  In 
the  other  path.  Deceased  threw  his  right 
hand  up  to  his  breast,  and  appellant  fired, 
and  killed  him.  This  latter  is  tbe  most 
favorable  testimony  for  tbe  appellant.  We 
do  not  see  how  it  can  be  re-enforced  by  the 
newly-discovered  evidence,  so  as  to  make 
for  the  appellant  a  case  of  self-defense.  By 
bis  own  testimony,  the  appellant  was  the 
aggressor;  and  if  the  deceased  had  a  pistol, 
and  was  about  to  draw  It  as  the  appellant 
advanced  upon  him,  it  would  not  make  a 
case  of  self-defense  for  the  appellant.  So, 
In  our  opinion,  there  was  no  error  in  the 
court  overruling  the  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence. 
The  Judgment  is  affirmed. 

HURT,  P.  J.,  absent 
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Ex  parte  CRAWFORD. 
(Court  of  Criminal  Appeals  of  Tezaa.    June  3, 

1896.) 
Crimikal  Law— Sektbkcs— Cumulatitb  Pcnish- 
MEHTS— Habeas  Cokpus. 
Code  Cr.  Proc.  1895,  art.  840.  proTides 
that,  when  a  defendant  has  been  conVicted  in 
two  or  more  cases,  and  the  punishment  in  each 
is  confinement  in  the  penitentiary,  the  judgment 
and  sentence  "shall  be  rendered  and  pronounced 
in  each  case  in  the  same  manner  as  if  there  had 
been  but  one  conviction,"  except  that  the  "jndg- 
ment"  in  the  second  and  subsequent  conTictiona 
"shall  be"  that  the  punishment  shall  befrin  when 
the  judgment  and  sentence  in  the  preceding  con- 
viction shall  have  ceased,  and  the  sentence  and 
execution  shall  be  accordingly.  Held  that, 
where  the  subsequent  sentences  were  made  cm- 
mnlatiye  in  the  sentences  only,  and  not  in  the 
judgments  proper,  the  sentences  were  not  Toid, 
so  as  to  entitle  defendant  to  his  release,  on 
habeas  corpus,  after  expiration  of  the  first  sen- 
tence. 

Original  application  on  the  part  of  Robs 
Crawford  for  a  writ  of  habeas  corpus.  Re- 
fused. 

W.  F.  Robertson,  for  applicant  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  This  is  an  original  ap- 
plication to  this  court  for  a  writ  of  habeas 
corpus;  the  alleged  ground  being  that,  the 
applicant  having  been  convicted  In  the  dis- 
trict court  of  Williamson  county  in  three 
cases  of  felony,  the  sentences  were  not  made 
cumulative  In  the  Judgment  proper,  and,  al- 
though they  were  made  cumulative  In  the 
final  sentences,  that  this  is  not  In  conformity 
with  the  statute  on  the  subject,  and  the 
sentences  cannot  thus  be  made  cumulative. 
The  applicant  shows  that  he  served  his  first 
sentence,  and  claims  that  he  ought  to  be  en- 
larged as  to  the  punishment  for  the  other  of- 
fenses, which  Is  made  cumulative  only  In 
the  sentences.  By  article  840.  Code  Cr.  Proc. 
ISn.T  (which  Is  a  re-enactment  of  the  act  of 
1883),  It  is  provided:  "When  the  same  de- 
fendant has  been  convicted  In  two  or  more 
cases,  and  the  punishment  assessed  In  each 
case  Is  conflnemcnt  In  the  penitentiary,  or 
the  county  jail  for  a  term  of  Imprisonment, 
the  judgment  and  sentence  shall  be  rendered 
and  pronounced  In  each  case  In  the  same 
manner  as  If  there  had  been  but  one  con- 
viction, except  that  the  Judgment  In  the  sec- 
ond and  subsequent  convictions  shall  be  that 
the  punishment  shall  begin  when  the  Judg- 
ment and  sentence  In  the  preceding  convic- 
tion shall  have  ceased  to  operate  and  the 
sentence  and  execution  thereof  shall  be  ac- 
cordingly." 

It  Is  contended  that,  Inasmuch  as  the  arti- 
cle In  qne.«tion  uses  the  term  "Judgment," 
and  says  "that  the  'Judgment'  In  the  second 
and  subsequent  conviction  shall  be,"  etc..  It 
Is  mandatory,  before  the  sentences  can  be 
held  cumulative,  that  the  Judgment  shall  re- 
cite the  cumulations.  In  this  connection  ap- 
plicant cites  article  831.  Code  Cr.  Proc.  1895, 
defining  a  Judgment  In  a  felony  ca.se,  and 


also  article  832,  defining  a  sentence.  Now, 
it  will  be  observed  that,  in  the  trial  of  a 
case,  the  Jury  has  nothing  whatever  to  do 
with  the  record  of  the  preceding  trial  in  re- 
gard to  cumulative  penalties.  This  Is  a  matter 
exclusively  for  the  court,  who,  it  is  presum- 
ed. Inspects  the  record  of  such  former  con- 
victions, and  imposes  the  penalty  according- 
ly. By  reference  to  article  831,  It  will  be 
seen  that  cumulative  penalties  are  not  pro- 
vided for  in  the  recitations  of  the  Judgment. 
As  to  the  punishment,  the  Jury  prescribes 
that  In  each  case;  and  subdivision  10  of  said 
last-mentioned  article  provides  that  "the  de- 
fendant be  punished  as  has  been  determined 
by  the  Jury  in  cases  where  they  have  the 
right  to  determine  the  amount  or  the  dura- 
tion and  place  of  punishment,  in  accordance 
with  the  nature  and  terms  of  the  puni8l)ment 
prescribed  in  the  verdict."  Article  832  pro- 
vides: "A  sentence  Is  the  order  of  the  court 
made  In  the  presence  of  the  defendant  and 
entered  of  record,  pronouncing  the  Judgment 
and  prdering  the  same  to  be  carried  into  ex- 
ecution In  the  manner  prescribed  by  law." 
Here  we  have  the  terms,  "pronouncing  the 
Judgment,"  "ordering  the  same  to  be  carried 
Into  execution,"  etc.  "Pronouncing"  means 
"to  utter  formally,  officially  or  solemnly;  to 
declare  or  affirm,"— that  Is,  to  utter  formal- 
ly and  solemnly  the  judgment  of  the  coort, 
and  order  the  same  to  tte  carried  into  execu- 
tion. And  it  has  been  repeatedly  held  by 
this  court  that  the  sentence  is  the  final  Judg- 
ment In  the  case,  only  after  which  will  the 
Jurisdiction  of  this  court  attach.  So,  we 
take  It  that,  when  article  840,  with  reference 
to  cumulative  punishments,  uses  the  term, 
"Judgment  and  sentence  shall  be  rendered 
and  pronounced  In  each  case  in  the  same 
manner  as  If  there  had  been  but  one  convic- 
tion, except  that  the  Judgment  In  the  see- 
ond  and  subsequent  convictions,  shall  be  that 
the  punishment  shall  begin  when  the  Judg- 
ment in  the  preceding  conviction  has  ceased 
to  operate,"  etc.,  it  has  reference  to  the  final 
Judgment  and  sentence.  There  is,  as  stat- 
ed, no  provision  for  the  entry  of  these  cumu- 
lative sentences  in  the  original  first  Judg- 
ment There  Is  no  particular  occasion  why 
It  should  go  Into  said  entry.  When  the  final 
Judgment  and  sentence  comes  to  be  rendered, 
the  court  inspects  all  the  preceding  Judg- 
ments of  conviction  that  may  have  been  ren- 
dered against  a  defendant  and,  with  all  of 
them  before  him,  cumulates  the  punish- 
ments, and  renders  the  final  Judgment  ac- 
cordingly. Of  course,  It  would  do  no  harm 
If  the  cumulative  punishments  go  Into  the 
entry  of  each  formal  judgment;  but  there 
appears  to  us  no  necessity  why  this  should 
be  so,  and  we  do  not  understand  the  statute 
to  require  It  (Concede,  however,  that  article 
840  bears  the  construction  for  which  the  ap- 
plicant contends.  Then  he  Is  equally  with- 
out relief,  so  far  as  this  court  Is  concerned. 
If  he  was  dissatisfied  with  the  entry  as  made 
In  the  sentence  cumulating  his  punishment. 
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he  had  his  right  of  appeal  In  order  to  have 
the  same  corrected.  The  entry  of  cnmnla- 
tlye  ponlahmeiits  in  the  final  Judgment  and 
sentence  certainly  cannot  be  treated  as  TOld, 
and,  not  being  void,  he  cannot  arail  himself 
of  the  remedy  by  habeas  corpus.  Bee 
Church,  Hab.  Corp.  {J  365,  36aa,  365b;  Ex 
parte  Dickerson,  30  Tex.  App.  448,  17  S. 
W.  1076;  Ex  parte  Wilson.  U4  U.  S.  417, 
5  Sup.  Ct  935. 

The  application  for  writ  of  habeas  corpus 
Is  refused. 

HURT,  P.  J.,  absent. 


CROW  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     June  3, 

1896.) 

Ckimikal  Law — Appsal. 

In  all  felony  conTictiona  of  a  less  grade 

than  cajdtal,  sentence  is  a  prerequisite  to  ap- 

*eal. 

Appeal  from  district  court,  Milam  county; 
W.  Q.  Taliaferro.  Judge. 

Jim  Bob  Crow  was  convicted  of  murder, 
and  appeals.    Dismissed. 

Jlann  Trice,  for  the  State. 

DAVIDSON,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  murder  in  the  first  de- 
gree, the  punishment  being  assessed  at  a  life 
term  in  the  penitentiary.  The  assistant  at- 
torney general  mores  the  dismissal  of  the 
appeal,  because  the  record  fails  to  show  that 
appellant  was  sentenced  in  the  conrt  below. 
From  an  inspection  of  the  record  we  find 
this  motion  well  taken,  and  it  must  be  sus- 
tained. In  all  felony  convictions  of  less  grade 
than  capital  the  sentence  of  the  convicted 
party  is  a  prerequisite  to  an  appeal  to  this 
court  The  motion  to  dismiss  the  appeal  is 
sustained,  and  the  appeal  is  dismissed. 

HURT.  P.  J.,  absent 


LORANCE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     June  8. 

1886.) 
Cbihikal  Law  —  Tbstimokt  Arm  Rbtirbmbst 

OP  JURT. 

After  retirement  of  a  jury  to  consider 
their  verdict,  they  cannot  hear  testimony  oth- 
er than  that  which  has  already  been  placed  be- 
fore them,  and  recalling  a  witness  and  allow- 
ing him  to  testify  to  another  fact  is  error. 

Appeal  from  Bosque  county  court;  W.  B. 
Thompson.  Judge. 

Ed.  Lorance  appeals  from  a  conviction.  Re- 
versed. 

Hann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  disturbing  religious  worship,  and  fined 
|25;   hence    this    appeal.    The    defendant's 


fourth  bill  of  exceptions  recites  that,  "after 
the  Jury  had  retired  to  consider  of  their  ver- 
dict, thev  returned  into  open  court,  and  the 
court  propounded  the  following  question  to 
both  the  state's  witnesses  Romiue  and  Whlte- 
ly,  to  wit:  'Did  the  disturbance  continue  aft- 
er the  minister  reproved  the  boys  the  first 
time?'  To  which  question  the  witness  Ro- 
mine  answered  that  it  did,  and  continued  un- 
til the  boys  went  out  of  the  church.  The- 
wltness  Whitely  answered  that  he  did  not 
remember,  and  could  not  say.  To  which, 
counsel  for  the  defendant  objected  because 
the  word  'disturbance'  was  used  in  place  of 
'talking,  laugbhig,  and  whispering,'  as  used, 
in  the  Indictment,  and  because  the  queston 
did  not  ask  the  witnesses  to  state  what  he 
testified  while  on  the  stand,  but  the  wit- 
nesses were  to  answer  the  above  question." 
Error  Is  assigned  upon  this  ruling  of  the 
conrt  We  think  the  error  is  well  assigned. 
After  a  Jury  has  retired  to  consider  of  their 
verdict,  they  cannot  hear  testimony  other  than 
that  which  has  already  been  placed  before 
them;  and,  In  the  event  any  witness  is  re- 
called, he  can  only  be  so  recalled  for  the 
purpose  of  restating  the  testimony  already 
given  by  him.  He  cannot  be  interrogated 
with  reference  to  any  other  fact  This  la  a 
plain  statutory  provision.  See  WlUson's  Cr. 
St  H  2384,  2385;  WiUiamB  v.  State  (Tex.  Cr. 
App.)  32  S.  W.  893.  The  other  questions  sug- 
gested for  reversal  we  deem  without  merit. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 

HURT.  P.  J.,  absent 


FILES  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  lf>. 

1890.) 

TBErr  PBOM  THE  Pbkson — What  Cosstiictes  — 
Indictment— Evidence— iKSTRUCTioy. 

1.  Under  an  indictment  for  theft,  alleginp 
that  the  property  was  privately  taken  from  the 
person  of  W.,  if  defendant  privately,  without 
W.'s  knowledge,  slipped  his  hand  in  W.'s  pock- 
et, and  secured  in  his  hand  the  pocketbook  con- 
taining the  money^there  could  be  a  conviction., 
notwimstanding  W.  subsequently  discovered 
the  fact  before  the  pocketbook  had  been  with- 
drawn; though  there  could  be  none  if  W.  knew 
that  defendant  wars  attempting  to  privately  slip- 
his  hand  In  his  pocket  before  he  bad  secured 
the  pockethook,  and  submitted  to  the  same  with- 
out resistance. 

2.  A  charge  that:  "If  yon  believe  W.  know 
when  defendant  put  his  hand  in  W.'s  pocket, 
and  took  W.'s  pocketbook  in  his  hand,  you  will 
acquit  him.  If  defendant  had  the  pocketbook 
in  his  hand  before  W.  knew  it,  W.'s  subsequent 
discovery  of  the  fact  would  make  no  difference, 
and  defendant  could  nevertheless  be  guilty:  bui 
unless  you  should  find  that  defendant  did  have 
the  pocketbook  in  his  hand  before  W.  knew  it. 
you  should  acquit"  him, — is  not  a  charge  on  the 
weight  of  evidence,  and  does  not  assume  as  n 
fact  that  defendant  put  his  hand  in  W.'s  pocket 
without  W.'s  knowledge,  and  that  he  subs<-- 
queutly  discovered  It. 

Appuil  from  district  court,  Hill  county;  J. 
M.  UaU.  Judge. 
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Oscar  Files  appeals  from  a  conviction.  Af- 
flrmed. 

Mann  Trice,  (or  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  theft  of  property  from  the  person,  and 
given  two  years  in  the  penitentiary,  and  pros- 
ecutes this  appeal. 

1.  The  substantial  facts  as  to  the  act  of 
taking  are  stated  by  the  state's  witness  W. 
R.  Ward,  who  testified  as  follows:  "That 
witness,  defendant,  and  a  number  of  others 
had  been  drinking  together  in  the  city  of 
Hllisboro;  that  about  eight  o'clock  at  night 
he  started  to  go  home.  Defendant  took  hold 
of  one  of  his  arms,  and  put  the  other  around 
his  waist,  and  said  to  him,  'Here,  you  don't 
know  where  you  are  going,'  and  led  him  out 
of  the  back  lot,  where  they  were,  into  an  al- 
ley; and  when  they  were  aix>ut  slrteen  steps 
down  the  alley  the  defendant  put  his  hands 
into  his  pocket,  and  took  bis  pocketlHx>k, 
which  contained  two  $5  bills,  and  two  one 
cent  copper  pieces.  These  bills  were  United 
States  currency  money.  It  was  my  money. 
I  did  not  know  when  the  defendant  put  his 
hand  in  my  pocket,  but  I  felt  him  as  he  was 
pulling  my  pocketbook  out  of  my  pocket,  and 
said  to  the  defendant,  'Never  mind  about 
that;  I  can  attend  to  that'  I  made  no  re- 
sistance, because  I  saw  other  negroes  around, 
and  was  afraid  to  say  anything,"  etc.  On 
this  state  of  facts,  upon  this  point  the  court 
charged  the  Jury  as  follows:  "If  you  believe 
from  the  evidence  said  Ward  knew  when  he 
(defendant)  put  bis  hand  in  his  (Ward's) 
pocket,  and  took  said  Ward's  pocketbook  into 
his  (defendant's)  hand,  then  you  will  acquit 
him.  If  the  defendant  had  the  pocketbook  in 
his  hand  before  Ward  knew  it,  the  subsequent 
discovery  of  the  fact  by  Ward  would  make 
no  dlfTerence;  and  the  defendant  could  never- 
theless be  guilty;  but  unless  you  should  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  did  have  said  pocketbook 
in  his  hand  before  Ward  knew  it,  you  should 
acquit  the  defendant."  Appellant  excepted 
to  this  charge  of  the  court  on  the  ground 
tlint  It  was  a  charge  upon  the  weight  of 
oridence,  apd  assumed  as  a  fact  that  the 
defendant  put  bis  hand  in  Ward's  pocket 
without  Ward's  knowledge,  and  that  Ward 
subsequently  discovered  it.  We  have  exam- 
ined the  charge  in  question,  and  It  occurs  to 
us  that  it  pertinently  presents  the  issue  in 
the  case  upon  the  very  point  of  taking.  The 
allegation  in  the  indictment  is  that  the  prop- 
erty was  privately  taken  from  the  person  of 
said  Ward.  To  sustain  this  allegation  It  was 
necessary  for  the  state  to  prove  that  the  de- 
fendant privately,  without  the  knowledge  of 
the  prosecutor,  slipped  his  hand  Into  his 
pocket,  and  secured  In  his  hand  the  pocket- 
book  containing  his  money.  Further  as- 
portation was  not  necessary.  If,  however, 
the  prosecutor  knew  that  the  defendant  was 
attempting  to  privately  slip  his  hand  in  his 


podcet,  before  he  bad  secured  the  purse,  and 
he  submitted  to  the  same  without  resistance, 
then  it  would  not  have  been  theft,  under  the 
allegations  of  the  indictment.  Both  phases 
of  the  case  upon  this  point  were  presented 
to  the  jury  in  a  clear  and  succinct  manner, 
and  the  charge  of  the  court  is  not  obnoxious 
to  the  criticism  made  by  the  appellant  as 
being  upon  the  weight  of  the  evidence.  See 
McLln  V.  State,  29  Tex.  App.  171, 15  aW.OX): 
Green  v.  State,  28  Tex.  App.  493,  13  S.  W. 
784;    Flynn  v.  State,  42  Tex.  301. 

2.  Appellant  also  excepted  to  the  remarks 
of  counsel  for  the  state  when  addressing  the 
Jury.  As  soon  as  the  court's  attention  was 
called  to  tliis,  he  reprimanded  counsel,  and 
Instructed  the  Jury  to  disregard  the  same. 
In  this  there  waa  no  error.  The  Judgment  Is 
affirmed. 


SCHROEDER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jxme  10. 
1896.) 

Rbmabk  of  Pboskcdiino  Attobjjkt. 
A  reversal  cannot  be  had  because  the 
district  attorney,  in  his  argument,  called  de- 
fendant a  "hyena";  it  not  appearing  that  de- 
fendant was  prejudiced  thereby,  and  the  court 
having  promptly  stopped  the  attorney,  and  in- 
structed the  jury  to  disregard  the  remark. 

Appeal  from  district  court,  Washlngtou 
county;   Ed.  R.  Sinks,  Judge. 

Julius  Schroeder  appeals  from  a  conviction. 
Affirmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  rape,  and  giv- 
en 15  years  in  the  penitentiary,  and  prose- 
cutes this  api>eal. 

1.  There  is  only  one  bill  of  exceptions  In 
the  record.  Appellant  excepted  to  the  re- 
marks of  the  district  attorney  in  his  conclud- 
ing argument  to  the  Jury,  In  which  he  cbar- 
acterlzcd  the  defendant  as  a  "hyena"  three 
times.  The  court  approved  said  bill,  with 
the  explanation  that  as  soon  as  the  defendant 
objected  to  said  expressions  he  stopped  the 
district  attorney,  and  then  and  there  withdrew 
said  expressions  from  the  Jury,  and  instruct- 
ed them  not  to  consider  the  same.  It  Is  al- 
ways improper  to  travel  out  of  the  record,  amd 
denounce  a  defendant  by  applying  to  him 
epithets,  and  the  court  should  restrain  this 
practice  without  even  being  appealed  to.  The 
epithet  applied  in  this  case  was  exceedingly 
improper,  but  it  is  not  sbown  that  it  preju- 
diced the  appellant  and  it  is  shown  tliat  as 
soon  as  the  court's  attention  was  called  there- 
to he  promptly  stopped  the  district  attorney, 
and  verbally  instructed  the  Jury  to  disregard 
the  same.  If  the  appellant  desired  any  fur- 
ther instructions  to  the  Jury  in  that  regard,  it 
was  his  duty  to  prepare  and  present  the  same 
In  writing  to  the  court,  for  submission  to  the 
Jury. 
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2.  App«>llant,  In  Ms  motion  for  a  new  trial, 
nrjsed  that  the  court  committed  an  error  In  tbe 
following  portion  of  the  charge:  "If  you  be- 
lieve from  tbe  evidence  that  the  defendant 
committed  an  assault  upon  tbe  said  Emma 
Kess.  and  that  when  he  did  so  (If  he  did)  be 
did  not  hare  the  Intent  by  force  (as  that  term 
is  defined  in  paragraph  two  of  this  charge)  to 
have  carnal  knowledge  of  said  Emma  Kess 
without  ber  consent,  or  that  he  had  the  Intent 
to  have  carnal  knowledge  of  the  said  Emma 
Kess  with  ber  consent,  then,  and  in  either 
case,  you  will  acquit  the  defendant  of  assault 
with  Intent  to  rape."  This  charge  was  ad- 
vantageous to  tbe  appellant,  and  presented 
the  theory  of  the  defense,  to  wit,  that  the  de- 
fendant never  did  have  the  specific  Intent  to 
commit  a  rape  by  force.  This  charge  covered 
both  phases  of  tbe  defense  relied  on  by  appel- 
lant,—that  is.  In  tbe  first  place,  if  tbe  de- 
fendant, although  he  committed  an  assault 
upon  said  Emma  Kess,  did  not  have  at  the 
time  tbe  ulterior  Intent  to  have  carnal  knowl-  - 
odge  of  her  without  her  consent,  and  by 
force,  they  would  acquit  tbe  defendant;  and, 
in  tbe  second  place,  although  he  may  have 
committed  an  assault  on  said  Emma  Kess, 
and  intended  to  have  carnal  knowledge  of 
ber.  but  that  he  did  not  intend  to  do  so  by 
force,  but  intended  to  gain  her  consent,— 
otherwise  to  desist,- In  such  case  they  would 
acquit.  We  fall  to  see  how  the  appellant  can 
complain  of  this  charge. 

3.  Tbe  appellant's  contrition  that  the  evi- 
dence does  not  support  the  verdict  in  this 
case  Is  also  groundless.  We  have  carefully 
examined  the  record,  and  the  Jury  were  fully 
warranted  in  finding  the  verdict  they  did. 
The  prosecutrix  identified  her  assailant,  and 
his  proximity  was  shown  by  other  testimony. 
He  assaulted  the  prosecutrix  in  tbe  dark, 
ibrew  ber  down,  choked  and  beat  ber;  she 
repeatedly  screamed,  and  he  proceeded  in  bis 
purpose  until  parties  came  to  her  relief,  and 
the  appellant  fled.  There  is  no  question  as  to 
his  guilt,  and  tbe  Judgment  is  affirmed. 


SIMMONS  T.  STATB. 

(Court  of  Crimhial  Appeals  of  Texas.    June  10, 
1896.) 

CaiMixAt.  Law— Appbav— IxsorrioiBHOT  or 
Rscoan. 

An  am>eal  in  a  criminal  action  will  be 
dismissed  where  the  record  contains  neither  tbe 
sentence  of  tbe  court  nor  the  notice  of  appeal. 

Appeal  from  district  court,  Bunnells  coun- 
ty; J.  O.  Woodward,  Judge. 

Will  Simmons  was  convicted  of  murder  In 
tbe  second  degree,  and  appeals.    Dismissed. 

Mann  Trice,  for  tbe  State. 

DAVIDSON,  3.  Appellant  was  convicted 
oi  murder  in  the  second  degree,  and  given  50 
years  in  tbe  penitentiary.  The  record  does 
not  contain  notice  of  appeal  or  sentence,  each 


of  wblcb  Is  necessary  in  order  to  attach  the 
Jurisdiction  of  this  court  Even  if  we  could 
entertain  tbe  appeal,  tbe  statement  of  facts 
was  filed  after  the  adjournment  of  tbe  term 
of  court,  and  there  is  no  order  of  court  au- 
thorizing such  filing  In  vacation.  Because 
tbe  record  does  not  contain  a  sentence  and 
notice  of  appeal,  the  appeal  herein  la  dis- 
missed. 


PIERCH  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  10, 

1886.) 
THBrr  OF  HoRSB  —  losNTiFicATtoif  or  Propbrtt. 
Under  an  indictment  for  stealing  a  sorrel 
mare,  which  was  described  as  being  thin,  and 
having  no  particnlar  marks  or  brands,  testi- 
monj  showing  that  defendant  had  been  seen 
coming  from  the  direction  of  the  alleged  own- 
er's stable,  riding  a  sorrel  mare,  thin  in  order, 
having  no  particular  marks  or  brands;  that  he 
was  seen  afterwards  by  several  persons  with 
such  an  animal  in  his  possession;  and  that  nei- 
ther defendant  nor  any  of  his  family  were 
known  to  have  owned  a  sorrel  mare,- was  suffi- 
cient to  identify  tbe  animal  in  tbe  possession  of 
defendant  as  the  stolen  mare. 

Appeal  from  district  court,  Lamar  county; 
E.  D.  McClellan,  Judge. 

Will  Pierce  was  convicted  of  stealing  a 
horse,  and  appeals.     Affirmed. 

Allen  &  Allen,  for  appellant  Mann  Trice, 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  horse  theft.  The  only  question  presented 
by  tbe  appellant  for  a  reversal  is  tbe  alleged 
insufficiency  of  tbe  evidence  to  support  the 
conviction.  The  main  point  of  contention  is 
that  tbe  evidence  does  not  sufficiently  Identi- 
fy tbe  animal  seen  in  tbe  possession  of  tbe 
appellant  on  Sunday  morning  after  the  horse 
was  stolen  during  the  previous  night  as  tbe 
sorrel  mare  lost  by  the  alleged  owner.  Tbe 
evidence  shows  that  the  sorrel  mare  was  tak- 
en from  tbe  stable  during  Saturday  night, 
and  she  is  described  as  being  a  sorrel  mare, 
with  no  peculiar  marks  or  brands  on  her, 
and  thin  in  ordei.  Appellant  knew  tbe  mare 
well,  bad  worked  for  her  owner,  and  was  ac- 
quainted with  the  premises  from  where  she 
was  stolen.  Early  Sunday  morning  be  was 
seen  by  one  Mary  Ellis,  some  eight  or  ten 
miles  from  tbe  place  of  the  theft,  riding  a 
sorrel  mare,  with  no  peculiar  marks  or 
brands,  and  thin  in  order.  This  witness  did 
not  notice  whether  tbe  animal  was  a  mare  or 
a  horse;  that  the  defendant  rode  the  horse 
to  tbe  witness'  house  from  the  direction  of 
where  Mr.  Latimer,  the  owner  of  the  animal, 
lived.  At  this  i)oint  appellant  claimed,  when 
asked  why  he  bad  ridden  tbe  animal  so  hard, 
that  she  was  young,  and  that  be  was  break- 
ing ber  for  a  white  man.  Defendant  ate 
breakfast  at  this  place,  and  rode  tbe  animal 
off  in  the  direction  of  Julia  Petty's  residence. 
During  that  week  Minor  Latimer,  the  father 
of  Lau  Latimer,  was  at  tbe  house  of  tbe  wit- 
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ness,  looking  for  the  mare.  Appellant  rode 
the  animal  from  the  residence  of  Mary  Ellis 
to  tliat  of  Jtflla  Petty  on  the  same  morning. 
Julia  Petty  lived  in  the  city  of  Paris.  It 
was  about  8  o'clock  in  the  morning  -when  he 
reached  the  residence  of  the  witness  Petty. 
He  hitched  the  mare  there,  and  asked  per- 
mission to  leave  her  there  until  he  could 
go  up  town.  He  went  off  in  the  direction  of 
town,  and  did  not  return  until  night  The 
mare  stood  hitched  at  the  gate  all  day,  and 
when  the  defendant  came  back  from  town 
that  night  witness  said  to  bim,  "Will,  you 
ought  to  be  ashamed  to  treat  your  father's 
mare  so  badly."  Defendant  said,  "It  is  not 
my  father's  mare;  It  is  mine."  Defendant 
went  away  that  night,  and  witness  saw  no 
more  either  of  the  defendant  or  the  mare. 
The  mare  bad  been  ridden  very  hard,  and 
had  no  peculiar  marks  or  brands  on  her,  and 
was  a  sorrel  mare,  thin  in  order.  The  de- 
fendant's father  testified  that  during  the 
time  the  mare  was  gone  he  did  not  know 
where  the  defendant  was;  that  he  did  not 
own  a  sorrel  mare  or  horse  in  January,  1895 
(the  mare  being  stolen  in  that  month).  He 
further  testified  that  the  defendant  did  not 
own  a  sorrel  mare  at  that  time,  and  he  nev- 
er saw  the  defendant  with  a  sorrd  mare. 
He  gave  defendant  a  bay  horse,  and  after- 
wards, bearing  of  this  alleged  theft,  he  said 
to  bis  son,  tbat  "they  are  accusing  you  of 
stealing  Latimer's  mare,"  and  defendant  said 
nothing  in  reply.  He  had  never  beard  of 
the  defendant  breaking  a  sorrel  mare  for  any 
white  man.  The  alleged  owner  recovered 
the  mare  a  few  days  after  she  liad  been  stol- 
en, from  what  the  witnesses  term  "a  stalk 
field";  tbat  they  did  not  Imow  how  the  mare 
came  in  the  field,  but  they  had  to  let  down 
the  fence  In  order  to  get  her  out  of  the  field. 
The  mare  bad  been  used  very  badly,  and 
ridden  very  hard,  and  was  nearly  dead  when 
recovered,  and  did  die  soon  after  the  recov- 
ery. We  believe,  under  the  facts  in  this 
case,  that  the  animal  is  sufiElciently  identi- 
fied as  that  of  the  alleged  owner.  The  Judg- 
ment is  affirmed. 


WOODS  V.  STATE. 

(Court  of  Oimlnal  Appeals  of  Texas.    Jxmt  10, 

1886.) 

CRIHINALliAW— THRRAT  TOTaKB  LIVK  OF  AXOTHBK 
— BJVIDBMCB— HbAKSAT— RkPCTATIOX. 

1.  On  a  prosecntion  for  threatening  the  life 
of  another,  testimon?  that  witnesg  heard  oth- 
ers say  that  defendant  had  threatened  the  life 
of  such  other  was  inadminsible,  being  hearsay. 

2.  On  a  prosecntion  for  threatening  the  life 
of  another,  it  was  error  to  allow  a  witness,  who 
had  stated  that  he  did  not  know  defendant's 

general  repntation  in  the  county  in  which  he 
ved  for  carrying  out  his  threats,  to  testify  that 
defendant  was  a  dangerons  man. 

Appeal  from  McLennan  count7  com*;    W. 
H.  Jenkins,  Judge. 


Lee  Woods  was  convicted  of  threatening  to 
take  the  life  of  another,  and  appeals.  Re- 
versed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  AppeUant  was  convicted 
of  seriously  threatening  the  life  of  Andy 
Walters,  and  fined  $100,  and  be  prosecutes 
this  appeal. 

1.  Appellant's  first  bill  of  exceptions  recites 
tliat  the  state's  witness  Frank  McCune  tes- 
tified that  he  had  never  heard  any  threat, 
but  that  he  had  heard  other  people  say  tbat 
the  defendant  had  threatened  the  life  of 
Andy  Walters.  Appellant  objected  to  this 
testimony,  upon  the  ground  that  it  was  pure- 

j  iy  hearsay,  and  because  rumors  of  tliat  ctaar- 
acter  were  calculated  to  prejudice  the  minds 
of  the  Jury  against  the  appellant  The  court 
admitted  the  testimony.  This  testimony  was 
clearly  inadmissible,  upon  the  grounds  stated 
in  the  bill  of  exceptions.  This  testimony  had 
a  pertinent  Ijearlng  upon  the  vital  issue  in 
the  case,  and  evidently  must  have  had  a  very 
serious  bearing  upon  the  minds  of  the  Jury. 

2.  Appellant's  second  bill  of  exceptions  was 
reserved  to  the  action  of  the  court  in  permit- 
ting the  witness  Martin  to  testify  that  the 
appellant  was  a  dangerous  man,  by  giving 
his  opinion  In  regard  to  this  matter;  the  wit- 
ness having  already  stated  that  he  did  not 
Icnow  the  general  reputation  of  the  appellant. 
In  the  community  In  which  be  lived,  as  to 
whether  he  was  or  was  not  a  man  calculated 
to  carry  out  any  threat  tbat  be  might  make. 
AppeUant  objected  to  the  Introduction  of  this 
witness'  testimony,  l>ecause  the  repntation  of 
the  defendant  could  not  be  thus  proved,  and 
because  the  testimony  was  calculated  to 
prejudice  the  minds  of  the  Jurors  against  the 
appellant  The  court  qualified  this  bill  in  the 
following  language,  to  wit:  "The  witness 
testified  tbat  he  was  well  acquainted  with 
the  defendant,  but  did  not  know  his  general 
reputation.  The  court  then  allowed  him  to 
answer  aa  to  his  belief,  from  Ills  personal 
knowledge  of  the  man,  as  to  whether  he  was 
likely  to  carry  out  any  threat  he  might 
make."  The  reason  given  by  the  court  for 
permitting  this  evidence  to  be  introduced  of- 
fers to  our  minds  the  very  reason  why  it 
should  have  been  excluded.  The  witness  hav- 
ing stated  tbat  he  was  unacquainted  with  the 
general  reputation  of  the  defendant  he  cer- 
tainly would  not  then  be  permitted  to  give 
his  own  opinion.  There  Is  no  statement  of 
facts  in  the  record.  We  are  not  aware  wheth- 
er appellant  put  his  reputation  in  issue.  If 
he  did  not,  the  state  could  not  put  this  repu- 
tation in  Issue.  Bearing  upon  the  issue  that 
the  threats  were  seriously  made,  all  the  at- 
tendant circumstances  could  be  looked  to. 
Motive  or  a  reason  for  desiring  to  kill  the 
prosecutor  could  be  looked  to,  also.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
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ANDERSON  v.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    June  10, 

isoe.) 

Ckimixal  Law  —  Appbai.— Rbcoonizancc — Nbw 
Tkiai. — Nbwi.t-Di8c<>tbrbd  KymcNCB. 

1.  A  recognizance  "to  abide  the  judgment 
of  the  conrt  of  criminal  appeals"  is  sufficient, 
though  it  omits  the  expression  "of  the  state  of 
Texas." 

2.  A  motion  for  new  trial  on  the  eround  of 
newly-discorered  eyidence  was  properly  denied 
wliere  it  anieared  that  the  matters  set  forth  in 
the  affidarft  were  Icnown  to  defendant  before 
the  trial. 

Appeal  from  Milam  county  court;  Sam 
Streetman,  Judge. 

Bill  Anderson  was  conrlcted  of  carrying 
a  pistol  on  and  atx>ut  his  person,  and  ap- 
peals.   Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  conrlcted 
of  carrying  a  pistol  od  and  about  bis  person, 
and  appeals. 

1.  The  assistant  attorney  general  moves  to 
dismiss  the  appeal,  because  of  an  insufficient 
recognizance.  The  defect  In  the  recogni- 
zance consists  In  the  omission  of  the  expres- 
sion "of  the  state  of  Texas,"  following  the 
expression  "to  abide  the  judgment  of  the 
court  of  criminal  appeals."  Our  statute  has 
prescribed  a  form  for  recognizances  in  ax>- 
peal  misdemeanor  cases,  and  the  subsequent 
statute  requires  a  substantial  compliance 
with  this  form,  in  order  that  the  Jurisdic- 
tion of  this  court  may  attach  on  appeal.  We 
are  of  opinion  that  the  recognizance  as  found 
In  the  record  Is  a  substantial  compliance 
with  tbe  statute,  although  It  omits  the  ex- 
pression "of  the  state  of  Texaa"  The  mo- 
tion to  dismiss  Is  orermled. 

2.  Appellant  moved  for  a  new  trial  on  the 
ground  of  newly-discovered  testimony,  and 
files  therewith  the  affidavit  of  one  Ella  Mc- 
CuUongh.  In  her  affidavit,  she  states  that 
she  was  present  when  the  appellant  un- 
dressed and  changed  his  clothes,  and,  if  he 
had  had  a  pistol,  she  would  have  seen  it  She 
further  narrates  some  matters  that  occurred 
in  the  presence  of  tbe  appellant  and  one  Belt 
Harland,  and  some  remarks  made  by  both  of 
these  parties,  in  connection  with  some  trou- 
ble that  had  occurred,  and  was  about  to  oc- 
cur, between  them,  looking  towards  a  per- 
sonal conflict.  These  matters,  from  her 
statement  In  the  affidavit,  were  known  to 
the  appellant  before  the  trial,  and  were 
therefore  not  newly-discovered  testimony. 
As  presented  to  us  by  the  record,  the  testi- 
mony was  clearly  not  newly  discovered,  and 
the  appellant  should  have  used  diligence  in 
seeking  to  have  the  witness  McCullough 
present  at  the  trial. 

Witb  respect  to  that  ground  of  the  motion 
for  a  new  trial  which  asserts  that  the  ver- 
dict of  the  Jury  is  contrary  to  tbe  law  and 
the  evidence,  we  would  say  that  two  wit- 
nesses, one  for  the  state  and  one  for  the  ap- 
T.368.w.no.l — 7 


pellant,  testified  positively  and  unequivocal- 
ly to  the  fact  that  appellant  bad  tbe  pistol, 
and  exhibited  it.  It  Is  true  that  the  defend- 
ant Introduced  other  witnesses  who  testified 
that  they  were  present  and  did  not  see  the 
pistol.  The  credibility  of  these  witnesses, 
and  the  weight  to  be  attached  to  their  testi- 
mony, were  submitted  fairly  by  the  Judge  to 
the  Jury,  and  they  decided  adversely  to  the 
appellant  We  see  no  reason  why  this  Judg- 
ment should  be  reversed,  and  It  is  therefore 
affirmed. 


LEAKE  et  al.  v.  OITT  OF  CLEBURNE.  > 

(Court  of  Civil  Appeals  of  Texas.     May  20, 

1896.) 

Municipal  Corpobatioss  —  Contracts  —Limita- 

TiOKs— Estoppel. 

1.  A  city  employed  two  attorneys  to  de- 
fend its  interests  In  certain  suits.  They  were 
to  receive  a  certain  per  cent,  contingent  on  a 
successful  defense  to  the  suits.  Plaintiff  was 
employed  by  the  city  as  associate  coansei  in 
one  suit  in  the  United  States  circuit  court,  and 
it  was  agreed  in  writing  that  the  compensation 
should  be  the  same  as  was  to  be  paid  to  each 
of  the  other  attorneys,  and  on  the  same  contin- 
gency. The  suit  was  successfully  defended. 
The  other  suits,  in  which  plaintiff  did  not  ap- 
pear, were  finally  disposed  of,  and  settlement 
was  made  witb  the  original  attorneys.  Held, 
that  plaintiff's  right  of  action  for  compensation 
did  not  accrue  till  the  entire  litigation  was  end- 
ed. 

2.  Having  paid  the  other  attorneys,  the  city 
was  estopped  from  denying  tbe  validity  of 
plaintiff's  claim. 

Appeal  from  district  court  Johnson  coun- 
ty; J.  M.  Hall,  Judge. 

Action  by  Leake  &  Henry,  co-partners, 
against  the  city  of  Cleburne,  to  recover  an 
alleged  fee  for  legal  service  From  a  Judg- 
ment in  favor  of  defendant  plaintiffs  ap- 
peal.   Reversed. 

Heniy,  Fatten  &  Brown  for  appellants.  A. 
T.  Plummer,  W.  D.  McKoy,  J.  N.  English, 
and  W.  J.  Ewing,  for  appellee. 

NEILL,  J.  Messrs.  Leake  &  Henry,  a  law 
firm,  on  August  16,  1893,  sued  the  appellee 
to  recover  a  fee  of  $5,000,  which  they  claimed 
was  due  them  for  legal  services  performed 
tmder  a  contract  with  the  city  in  successfully 
defending  a  suit  brought  by  W.  N.  Cole 
against  it  In  the  United  States  circuit  court 
of  the  Northern  district  of  Texas,  at  Dal- 
las, upon  certain  coupons,  and  to  test  the 
validity  of  certain  bonds  of  tbe  face  value 
aggregating  $51,000,  purporting  to  have  been 
issued  by  appellee  to  procure  a  system  of 
waterworks  for  the  city.  They  alleged  that 
anterior  to  their  retainer,  the  appellee  had 
engaged  in  the  defense  of  said  suit  the  serv- 
ices of  two  other  firms  of  attorneys;  that  the 
city  contracted  to  pay  appellants  a  retain- 
ing fee  of  $250,  and,  for  the  further  and  con- 
tingent compensation  for  their  services  to  be 
rendered  in  said  court  and  cause,  promised 

1  Rehearing  denied. 
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to  pay  tbem  snch  contingent  fee  as  it  had 
tlien  engaged  to  pay  eacli  of  the  other  flrms, 
to  mature  and  be  payable  when  the  contin- 
gent fee  promised  to  be  paid  the  other  flrms 
would,  by  the  terms  of  their  contract,  be- 
come due  and  payable,  which  did  not  occur 
until  In  December,  1892;  that,  while  the 
terms  and  conditions  of  their  contract  and 
the  manner  of  its  payment  were  made  to  de- 
pend upon  the  contract  of  the  other  attor- 
neys, appellants  contracted  only  to  represent 
the  city  in  said  circuit  court  in  said  cause 
therein  pending;  that  the  contingent  com- 
pensation contracted  to  be  paid  said  firms  of 
attorneys  by  the  city  was  10  per  cent,  on  the 
amount  of  the  principal  of  said  bonds,  one- 
half  to  each  of  said  firms;  and  that  the  con- 
tingent fee  of  appellants  was  therefore  5 'per 
cent  on  the  principal  on  said  bonds.  The 
performance  of  the  services  contracted  for 
by  appellants,  and  the  successful  termination 
of  the  suit  in  appellee's  favor,  were  also 
averred.  The  appellee's  answer  consisted  of 
general  and  special  exception,  general  denial, 
pleas  of  two  and  four  years  statutes  of  lim- 
itations, and,  for  special  answer,  that,  at  and 
since  the  time  of  mailing  said  contract,  there 
was  in  full  force  a  valid  ordinance  of  said 
city  by  the  terms  of  which  appropriations 
and  payments  of  money  and  contracts  to 
appropriate  and  pay  money  by  appellee,  to 
the  amount  of  $500  or  more,  were  expressly 
forbidden  and  prohibited  unless  done  by  an 
order,  resolution,  or  ordinance  first  passed 
by  the  city  council  by  the  concurrent  vote 
of  the  council,  etc.;  that  no  such  ordinance 
or  resolution  authorizing  the  malting  of  said 
contract  was  ever  passed,  etc.  Appellants 
filed  supplemental  petition,  consisting  of 
general  and  spe'cial  exceptions  and  general 
denial.  The  cause  was  tried  before  a  Jury, 
and  a  verdict  returned  in  favor  of  appellee, 
upon  which  the  Judgment  appealed  from  was 
entered.  After  the  suit  was  instituted  in  the 
federal  court  against  the  appellee  by  Coler, 
the  mayor  of  Cleburne  authorized  CoL  B.  J. 
Chambers  to  go  to  Dallas  to  see  J.  L.  Henry, 
and  find  out  from  him  what  his  firm  would 
represent  the  city  in  the  case  for.  Upon 
snch  authority.  Col.  Chambers  went  to  Dal- 
las, saw  Judge  Henry,  told  him  about  the 
case,  and  that  Brown,  Ramsey  &  Crane  and 
Bledsoe  &  Fisher  had  been  employed  in  the 
case  by  the  city,  and.  In  response  to  his  in- 
quiry as  to  what  his  firm  would  represent  the 
city  for  In  the  case,  received  the  following 
written  proposition:  "Dallas,  June  5,  18S6. 
Col.  Chambers:  Answering  your  questions 
as  to  the  terms  on  which  we  will  assist  the 
attorneys  of  Cleburne  in  defense  of  suit  upon 
its  waterworks  coupons,  now  pending  in  the 
United  States  circuit  court  at  Dallas,  we  will 
say  that,  if  entirely  agreeable  with  the  at- 
torneys now  defending  the  case,  we  will  as- 
sist in  said  court  for  a  retaining  fee  of  two 
hundred  and  fifty  dollars,  and  a  contingent 
fee  equal  to  the  one  to  be  paid  the  leading 
attorneys  for  defendant    This,  provided  the 


case  Is  not  tried  at  present  time.  Leake  & 
Henry,  per  Henry.  We  mean,  to  make  con- 
tingent fee  equal  to  that  of  any  one  lawyei 
or  firm  of  lawyers,  not  equal  to  all  of  them. 
L.  &  H."  This  communication  was  present- 
ed to  the  city  council,  a  resolution  adopted 
employing  the  firm  to  defend  the  suit  and 
the  communication,  together  with  the  resolu- 
tion, spread  upon  its  minutes.  Under  their 
employment,  Leake  &  Henry  defended  the 
city,  and  obtained  a  Judgment  in  its  favor, 
which  was  afterwards  affirmed  on  appeal  by 
the  United  States  supreme  court,  and  the 
$250  retainer  paid  by  the  appellee.  It  is  ad- 
mitted by  counsel  in  their  argument  what 
we  do  not  think  can  be  controverted,  that  a 
written  contract  was  thus  entered  into  and 
acted  upon  by  the  parties.  As,  by  the  terms 
of  this  contract  the  contingent  fee  to  be  re- 
ceived by  appellants  was  to  be  "equal  to  the 
one  to  be  paid  to  the  leading  attorneys  for 
defendant"  It  is  necessary  to  ascertain  from 
their  contract  what  contingent  fee  was  to 
be  paid  such  leading  attorneys. 

The  contract  of  Brown,  Ramsey  &  Crane 
and  Bledsoe  &  Fisher  with  the  city  in  the 
case  of  Coler  v.  The  City  of  Cleburne  was 
that  they  should  attend  to  all  matters  in  the 
federal  and  state  courts  relating  to  its  city 
waterworks  bonds,  and,  in  addition  to  a 
specified  fee,  certain,  were  to  have  10  per 
cent  of  what  was  finally  saved  to  the  city 
at  the  end  of  litigation  over  the  waterworks 
bonds.  In  other  words,  they  were  to  give 
their  personal  services  in  defending  the  case 
pending  in  the  circuit  court  in  Dallas,  and  in 
all  cases  which  might  arise  in  the  state 
courts  growing  out  of  the  city's  liabilities  on 
waterworks  bonds  or  Its  waterworks  obliga- 
tion, and  were  to  have  a  contingent  fee  of  10 
per  cent,— that  is,  each  firm  5  per  cent  upon 
all  that  might  be  saved  to  the  city  after  the 
litigation  was  closed;  such  contingent  fee 
to  be  reckoned  or  based  upon  $51,000  of  the 
city's  bonds  or  obligations.  Incorporating 
what  one  of  these  firms  was  to  receive  into 
the  proposition  of  appellants  which  was  ac- 
cepted by  the  resolution  of  the  city  counsel, 
we  have  what  the  city  was  to  pay  them  un- 
der the  contract  It  is  5  per  cent  of  all  that 
might  be  saved  to  the  city  on  its  waterworks 
bonds  after  all  litigation  was  closed,  not  5 
per  cent,  on  the  city's  obligations  upon  the 
successful  termination  of  the  suit  in  which 
appellees  were  retained,  unless  the  litigation 
was  closed  by  the  termination  of  that  suit 
Though  appellants  had  done  all  required  of 
them  under  their  contract,  they  could  not 
have  successfully  maintained  their  action 
against  the  city  for  their  contingent  fee 
when  th6  Judgment  in  that  case  was  affirmed 
by  the  supreme  court,  because  another  suit 
had  been  instituted,  and  was  pending  in  the 
state  courts,  on  the  city's  waterworks  bonds. 
Had  they,  preliminary  to  a  suit  presented  a 
claim  to  the  city  council  for  allowance  of 
their  contingent  fee,  they  would  have  l>een 
met  with  the  same  reply  that  was  made  to 
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Brown,  Ramsey  &  Crane  and  Bledsoe  & 
Finher  when  they  presented  theirs:  "Your 
fee  is  not  yet  dne,  nor  can  the  council  deter* 
mine  what  it  will  be,  for  another  suit  is 
pending  inTolTlng  the  validity  of  the  bonds; 
and,  under  your  contract,  you  are  only  to  re- 
ceive a  contingent  fee  equal  to  that  to  be 
paid  our  leading  attorneys,  which  is  5  per 
cent,  of  all  that  may  be  saved  to  the  city  on 
its  waterworks  bonds  after  all  litigation  is 
closed.  We  cannot  anticipate  that  the  city 
will  .be  saved  from  all  liability  on  these 
bonds,  or  that  It  will  not  finally  have  them 
all  to  pay.  Wait  until  after  all  litigation  Is 
idosed."  Just  here  we  will  remarlc  that  the 
evidence  that  was  offered  to  show  that  the 
council,  when  it  refused  to  allow  the  claim 
of  the  other  attorneys  upon  the  ground  It 
was  not  due,  considered  appellants'  claim  in 
the  same  category,  is,  under  our  view  of  the 
contract,  unimportant,  for  it  appears  from 
the  contract  itself,  talien  in  connection  with 
the  pendency  of  the  other  suit,  that  appel- 
lants' claim  was  in  exactly  the  same  condi- 
tion as  that  of  the  other  attorneys,  and  it  is 
a  matter  of  no  moment  how  the  council  re- 
garded it.  It  was  the  duty  of  the  court  to 
construe  the  contract,  and,  upon  the  undis- 
puted facts,  to  Instruct  the  Jury  that  appel- 
lants' cause  of  action  did  not  accrue  until  in 
December,  1892,  tf  then,  when  the  other  suit 
was  decided  by  the  court  of  civil  appeals  at 
Ft  Worth.  If,  after  that,  as  the  testimony 
seems  to  indicate,  the  appellee  determined 
that  the  contingent  fee  of  the  other  attorneys 
was  due,  and  settled  with  them  on  such  de- 
termination, we  think,  under  the  terms  of  ap- 
pellants' contract,  the  city  ought  not  to  be 
heard  to  say  that  they  are  not  entitled  to 
their  compensation.  The  verdict  being  mani- 
festly contrary  to  the  law  and  evidence,  the 
'Court  erred  in  not  granting  appellants  a  new 
trial,  for  which  reason  the  judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded. 


REED  V.  BREWER. 

<Coart  of  Civil  Appeals  of  Texas.     April  22, 
1896.) 

KeOOTIABLB  InSTRDMBSTS  —  ILLEQAL   CONSIDBBA- 
TIO!l  —  IMMOBAL    PUBPOBB  —  ASSIQNMENT  — 

KxowLCDOB  or  Indobsbb — Partnership. 

1.  Plaintiff,  with  full  knowledge  of  the 
facts,  sold  furniture  for  use  in  a  house  of  pros- 
titution, under  a  contract  providing  for  month- 
ly payments,  and  that  the  purchaser  should  use 
the  furniture  in  her  hoase:  title  to  remain  in 
the  vendor  until  the  price  was  paid.  Heli,  that 
the  contract,  and  notes  given  in  accordance 
therewith,  were  void,  being  based  upon  an  ille- 
gal  consideration. 

2.  Action  having  been  brought  upon  notes 
Iwsed  on  an  illegal  consideration,  the  plaintiff 
agreed  to  dismiss  upon  the  execution  of  an 
agreement  by  the  defendant  promising,  in  con- 
sideration of  the  dismissal,  to  pay  a  certain  sum 
weekly  until  the  notes  were  paid.  Held,  that 
the  illegal  consideration  in  the  original  notes  ex- 
tended to  the  new  contract,  rendering  it  void. 


3.  Where  notes  given  to  a  firm  for  an  illegal 
consideration  are  indorsed  in  blank,  and  trans- 
ferred to  a  member  of  the  firm,  the  transferee 
is  charged  with  notice  of  the  illegal  character 
of  the  notes,  and  is  not  an  innocent  holder. 

4.  The  fact  that  the  use  of  the  furniture 
was  not  regulated  by  the  contract  does  not  re- 
lieve the  notes  of  the  illegal  consideration;  the 
defendant  being  bound  to  keep  and  use  the 
furniture  only  In  her  house,  which  was  known 
to  plaintiff  to  lie  a  house  of  prostitution. 

5.  Within  11  months  after  the  execution 
of  notes  to  a  named  payee,  plaintiff  and  her 
partner  made  an  assignment,  reciting  that  they 
were  then,  and  theretofore  had  been,  doing  busi- 
ness in  the  firm  name  and  style  of  such  named 
payee.  Held,  that  this  was  sufficient  to  show 
that  the  partnership  existed  when  the  notes 
were  executed. 

Appeal  from  district  court,  Bexar  county; 
S.  G.  Newton,  Judge. 

Action  brought  by  A.  Reed  against  Sarah 
Brewer  to  recover  $1,800  due  on  promissory  ' 
notes.     There  was  a  judgment  for  defendant, 
and  plalDtlff  appeals.    Affirmed. 

Otto  Staffel,  for  appellant.  Cox  &  Haltom, 
for  appellee. 

FLY,  J.  The  appellant  here  was  plaintiff 
In  the  district  court,  and  sued  appellee  on  a 
debt  of  $1,800,  together  with  interest  from 
Harch  14,  1885.  Appellee  answered  by  gen- 
eral demurrer,  plea  of  limitation,  general  de- 
nial, and  that  the  consideration  for  which  the 
debt  was  made  was  furniture  furnished  by 
the  firm  of  Erastus  Reed,  which  was  com- 
posed of  Erastus  Reed  and  appellant,  for 
furnishing  a  house  of  prostitution,  and  was 
to  be  paid  for,  as  said  firm  well  knew,  out  of 
the  profits  arising  from  the  business  of  keep- 
ing a  brothel  in  the  city  of  San  Antonio,  and 
that  said  debt  was  therefore  founded  upon 
an  illegal  consideration,  contrary  to  public 
policy  and  good  morals,  and  rendered  the 
contract  void.  Judgment  was  rendered  for 
appellee.  The  proof  shows  that  Sarah  Brew- 
er, commonly  luiown  as  Sallie  Brewer,  In 
1S33,  desiring  to  furnish  a  house  for  pur- 
poses of  prostitution, — her  former  house  for 
that  purpose  having  been  destroyed  by  fire, 
—applied  to  the  firm  of  Erastus  Reed,  furni- 
ture dealers,  for  the  necessary  furniture. 
Erastus  Reed,  being  fully  cognizant  of  the 
use  to  which  the  furniture  was  to  be  put, 
and  knowing  and  expecting  that  his  pay  was 
to  be  realized  out  of  the  profits  arising  from 
the  crime  of  prostitution,  sold  to  appellee 
furniture  valued  at  $16,09«.  In  1885  this 
account  was  closed  by  the  execution  of  57 
notes,  6  for  $100  each,  and  51  for  $200  each; 
.|412.88  being  left  out  of  the  notes,  as  Reed 
said,  as  a  margin  for  the  interest,  and  a 
payment  of  $5,296.  At  the  same  time  the 
notes  were  given  a  contract  was  entered  in- 
to between  Reed  and  appellee  In  which  it 
was  agreed  that  Reed  sold  the  furniture, 
mattresses,  bolsters,  blankets,  towel  racks, 
etc.,  to  appellee,  and  for  which  appellee 
agreed  to  pay  the  sum  of  $16,096  as  purchase 
price  for  same,— $5,296  to  be  paid  in  cash,  and 
$200  upon  the  Ist  day  of  each  month,  until 
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all  the  notes  were  paid,— and  that  nntil  the 
amounts  due  were  fully  paid  the  property 
should  belong  to  Reed.  A  portion  of  the 
notes  given  In  1885  were  those  sued  on  in 
this  case.  Appellee  has  been  using  the  fur- 
niture, since  she  bought  it,  in  the  business 
of  keeping  a  bawdyhouse,  which  was  known 
to  the  firm  of  Erastus  Reed.  Erastus  Reed 
and  appellant  constituted  the  Arm  of  Eras- 
tus Reed  at  the  time  of  the  execution  of  the 
notes,  as  well  as  when  the  furniture  was 
sold  to  appellee.  All  the  notes  were  In- 
dorsed "Erastus  Reed,"  without  date.  On 
March  27,  18&4,  Ed.  Howard,  acting  for  ap- 
pellant, instituted  suit  in  his  name  against 
appellee,  on  the  notes  sued  on  in  this  case. 
Afterwards  the  following  instrument  was 
executed  by  appellee:  "In  consideration  that 
cause  No.  6,539,  styled  'Edward  Howard  vs. 
Sarah  Brewer,'  pending  in  the  district  court, 
37th  Judicial  district,  in  and  for  Bexar  coun- 
ty, Texas,  be  dismissed  without  prejudice 
to  plaintiff's  rights,  I  do  hereby  agree  to  pay 
the  costs  of  court,  and  to  pay  the  promissory 
notes  sued  upon  in  this  cause,  the  same  be- 
ing due  and  still  unpaid;  and  I  agree  to  pay 
on  said  notes,  unto  the  holder  thereof,  at 
least  $20  every  week,  until  said  notes  are 
fully  paid."  Under  the  above  agreement 
the  cause  was  dismissed,  but  appellee  made 
no  payment  on  the  notes.  The  suit  was 
brought  In  the  name  of  Howard,  because  ap- 
pellant did  not  desire  to  figure  in  a  suit 
Against  a  woman  with  the  reputation  of  ap- 
pellee, who  knew  that  the  suit  was  brought 
for  appellant. 

The  original  contract,  as  evidenced  by  the 
notes  and  the  written  instrument  accom- 
panying their  execution,  was  based  upon  an 
illegal  and  immoral  consideration,  and  that 
it  was  thereby  rendered  null  and  void  Is 
well  settled  In  this  state.  Norvell  v.  Oury, 
13  Tex.  31;  Conner  v.  Mackey,  20  Tex.  748; 
Monroe  v.  Smelly,  25  Tex.  587;  Seellgson  v. 
Lewis,  (@  Tex.  215;  Wegner  v.  Biering,  Id. 
.506;  Hunstock  v.  Palmer,  4  Tex.  Civ.  App. 
459,  23  S.  W.  2»1.  There  is  other  authority 
sustaining  the  same  proposition.  Greenh. 
Pub.  Pol.  p.  202,  footnote  8;  Hanauer  v. 
Doane,  12  Wall.  342;  Blsh.  Cont.  i  496; 
Smith,  Cont.  195,  196.  The  proposition  that 
the  original  contract  was  vitiated  and  ren- 
dered null  and  void  by  reason  of  the  furni- 
ture having  been  sold  knowing  that  it  was  to  be 
used  by  appellee  for  purposes  of  prostitution, 
and  that  the  pay  for  the  same  was  to  come 
out  of  the  profits  of  that  vicious  vocation,  Is 
not  controverted  by  appellant,  but  it  is  con- 
tended—First, that,  the  notes  being  indorsed 
in  blank  to  appellant,  the  presumption  would 
prevail  that  she  acquired  the  same  before 
maturity,  and  was  a  bona  fide  holder  for 
value,  and  as  against  such  holder  the  ille- 
gality of  the  consideration  would  be  no  de- 
fense to  the  notes  in  the  absence  of  any  stat- 
ute so  declaring;  second,  that  the  dismissal 
of  a  pending  suit  is  in  itself  a  valid  consid- 
eration for  an  executory  contract  made  there- 


on, and  a  plea  of  illegality  of  the  original 
consideration  would  not  avail  against  the 
second  contract 

Appellant  was  a  partner  in  the  firm  of 
Erastus  Reed,  that  sold  the  property  to  ap- 
pellee, and  she  was  affected  with  notice  of 
the  Immoral  purposes  for  which  it  was  to  be 
used.  The  property  was  sold  with  the 
knowledge,  on  the  part  of  the  firm,  not  only 
that  it  was  to  be  used  In  a  house  of  ill  fame, 
but  with  the  expectation  that  the  pay  for  it 
should  come  out  of  the  proceeds  of  the  busi- 
ness of  prostitution.  If  the  defense  of  inno- 
cent purchaser  for  value  before  maturity 
could  ever  be  successfully  urged  in  a  case 
where  the  notes  were  given  for  an  Illegal 
consideration,  certainly  a  member  of  a  part- 
nership which  was  cognizant  of  its  legality 
cannot  pose  as  an  innocent  purchaser. 

Did  the  contract  made  to  pay  the  amount 
of  the  notes  in  consideration  of  the  suit  that 
had  been  brought  by  Howard  for  Mrs.  Reed 
so  change  and  purify  the  whole  transaction 
as  to  relieve  it  of  its  vice  and  illegality?  We 
are  of  the  opinion  that  it  did  not  The  debt 
was  the  same,  the  real  consideration  was  the 
same,  and  the  transaction  practically  between 
the  same  parties.  That  the  dismissal  of  a 
suit,  when  based  on  a  well-founded  claim, 
constitutes  a  sufilcient  consideration  to  sup- 
port a  contract  is  admitted,  but  a  suit  based 
on  au  illegal  and  immoral  consideration  can- 
not be  said  to  be  well  founded.  Von  Brand- 
ensteln  v.  Ebensberger,  71  Tex.  267,  9  S.  W. 
153.  "A  contract  executed  in  consideration 
of  a  previous  Ulegal  one,  or  in  compromise  of 
differences  growing  out  of  it,  is,  like  that 
whereon  it  rests,  illegal  and  incapable  of  be- 
ing enforced."  Blsh.  Cont  488.  It  is  said  by  the 
supreme  court  of  Texas:  "If  a  note  is  taint- 
ed by  the  consideration  of  the  demand  fur 
which  it  is  given,  there  can  be  no  good  rea- 
son for  drawing  the  line  at  the  first  note. 
If  the  first  is  taken  up,  and  a  new  one  given  in 
its  stead,  to  obtain  an  extension  of  time,  to  em- 
brace in  it  additional  demands,  or  for  otlier  pur- 
poses, the  Illegal  conalderation  is  as  distinctly 
traced  in  the  second  note  as  in  the  first.  The 
new  considerations  dilute,  bat  do  not  neutralize 
or  extinguish,  the  poison.  If  the  second  note 
is  enforced,  the  money  promised  for  au  ille- 
gal consideration  collected  by  one  of  the 
gaUtj  parties,  the  other  guilty  party  is  forced 
by  the  law  to  do  what  he  is  commanded  by  the 
law  not  to  do."  Wegner  v.  Biering,  65  Tex. 
507.  In  the  case  of  Clay  v.  Ray,  17  C.  B. 
(N.  S.)  188,  cited  in  the  Wegner-Blerlng  Case, 
a  Judgment  was  recovered  on  the  prohibited 
demand,  and  in  consideration  of  a  stay  of 
execution  a  third  party  guarantied  payment; 
and  the  guaranty  was  held  void.  There  is 
some  conflict  on  the  point  In  question,  but  we 
are  of  the  opinion  that  the  Texas  doctrine  Is 
supported  by  reason  and  sound  public  policy. 
The  distinction  is  drawn  between  contracts  that 
are  collateral  to  the  Illegal  transaction  and 
those  which  carry  out  the  original  scheme,  as 
also  between  the  class  last  stated   and  those 
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which  have  for  their  basis  the  realized  pro- 
ceeds at  an  Illegal  enterprise.  De  Leon  y. 
Trevlno,  49  Tex.  89;  Pfeuffer  v.  Maltby,  64 
Tex.  45i;  Amstrong  v.  Toler,  11  Wheat.  274. 
The  new  consideration,  the  dismissal  of  the 
suit,  was  vitiated  and  rendered  void  by  its 
^'vitality  resting"  on  the  execution  of  the 
original  unlawful  contract  It  could  not  vital- 
ize a  contract  that  was  dead  by  reason  of 
Its  being  founded  on  an  immoral  considera- 
tion. The  mask  with  which  the  so-called  new 
contract  has  attempted  to  conceal  its  features 
Is  transparent,  and  behind  it  Is  seen  the 
vicious  ronsldeiatlon,  tainting  and  corrupting 
tbe  whole  transaction.  The  law  discounte- 
nances contracts  the  consideration  for  which 
must  come  out  of  a  vocation  not  only  degrad- 
ing and  opposed  to  public  policy,  decency,  and 
morals,  but  one  upon  which  the  statutes  of 
the  state  have  placed  the  stamp  of  disap- 
proval, and  branded  as  a  crime  against  so- 
ciety. If  such  contracts  are  knowingly  made, 
the  parties  thereto  need  not  expect  the  co- 
oi)oration  of  the  conrts  in  enforcing  them. 
The  Judgment  will  be  affirmed. 

JAHK8,  C.  J.,  did  not  sit  In  this  cause. 

On  Rehearing. 

(June  10,  189G.) 

The  notes  were  dated  on  March  14,  1885, 
and  on  February  2, 1886,  less  than  11  months 
tliereafter,  appellant  and  Erastus  Reed  ex- 
ecuted a  deed  of  assignment  in  which  they 
recited  that  they  then  and  theretofore  had 
been  doing  bmlness  in  the  city  of  San  An- 
tonio, Tex.,  under  the  firm  name  and  style 
of  Erastus  Reed.  We  are  of  tbe  opinion  that 
this  was  sufficient  to  show  that  a  partner- 
ship ex'sted  when  the  furniture  was  sold, 
and  when  the  notes  were  executed.  Why  the 
notes  which  appellant  claims  were  transfer- 
red to  her,  on  their  date,  were  not  turned 
over  to  tbe  assignee,  or,  if  so  placed  in  his 
possession,  how  they  g^t  back  into  the  pos- 
session of  appellant,  does  not  appear  in  the 
record.  Appellant  did  not  deny  the  partner- 
ship, or  introduce  any  evidence  to  show  that 
"theretofore,"  osed  In  the  deed  of  assignment, 
did  not  mean  as  fat  back,  at  least,  as  the 
time  when  the  furniture  was  sold,  or  tbe 
uotes  executed.  Bates.  Partn.  S  1159.  The 
argument  that  the  taking  of  tbe  notes,  and 
mortgage  on  the  furniture,  indicates  that 
there  was  no  Intention  or  desire  to  obtain 
pay  for  the  furniture  out  of  the  proceeds  of 
tJie  immoral  vocation  of  appellee,  loses  Its 
point,  in  view  of  the  fact  that  one  or  two 
years  had  elapsed  from  the  time  of  the  sale 
before  the  notes  or  mortgage  were  executed. 
In  the  mortgage  it  was  stipulated  that  until 
the  purchase  money  waa  paid  the  title  to 
caid  furniture  should  be  and  remain  solely 
In  said  Reed,  and  that  appellee  should  have 
the  possession  of  the  same,  and  should  use 
the  same  with  cnre,  and  should  not  remove 
tbe  same  from  her  bouse,  or  sell  the  same. 


and  only  in  event  of  full  payment  of  tbe 
notes  should  a  bill  of  sale  be  made  to  the 
property.  The  contract  provided  for  the  pay- 
ment of  $200  per  month.  How  was  this  smn 
to  be  raised?  Appellee  was  the  proprietress 
of  a  bagnio,  which  was  furnished  by  the 
firm  of  Erastus  Reed.  This  was  known  to 
the  firm,  and  it  follows  that  it  must  have 
been  known  out  of  what  business  the  money 
was  to  be  realized.  The  contract  could  have 
been  no  more  vicioua  if  the  furniture  bad 
been  rented  to  appellee  for  purposes  of  pros- 
titution. The  same  feature  was  perpetuated 
in  the  new  contract  made  with  appellant 
We  have  not  gone  to  the  extent  of  holding 
that  the  selling  of  goods  with  the  knowledge 
that  the  buyer  will  make  an  Illegal  use  of 
them  is  sufficient  to  deprive  the  vendor  of 
i.he  right  of  enforcing  payment,  although 
there  is  high  authority  for  that  doctrine. 
Hanauer  v.  Doane,  12  Wall.  342.  Without 
going  to  that  extent  we  do  hold  that  when 
the  vendor  is  a  sliarer  in  the  illegal  trans- 
action, and  knowingly  obtains  the  profits  aris- 
ing from  It,  he  cannot  recover.  The  case  of 
Michael  V.  Bacon,  49  Mo.  474,  cited  by  appel- 
lant in  her  motion,  is  not  in  conflict  wth  the 
decision  of  this  court  The  Missouri  court 
says,  "if  tbe  merchant  is  not  to  be  paid  out 
of  the  Illicit  gains  of  a  gambler,  and  is  not 
connected  by  contract  with  the  object  tbe 
gambler  has  in  view,  his  knowledge  of  the 
purpose  does  not  vitiate  the  sale."  It  is  in- 
sisted by  appellant  that,  while  the  firm  of 
Erastus  Reed  may  have  known  the  base  pur- 
poses for  which  the  furniture  was  to  be  used, 
yet  the  manner  of  tbe  use  was  not  regulated 
by  contract  It  would  seem  that  the  use  was 
regulated  when  appellee  was  bound  by  the 
contract  to  keep  ?16,000  worth  of  furniture 
in  a  bagnio,  and  use  it  there,  and  not  sell 
or  dispose  of  It  "Any  contract  encouraging 
prostitution,  or  auxiliary  to  the  keeping  of 
a  bawdy  house,  is  void."  Bish.  Cont  i  496; 
Smith,  Cont  195.  196.  We  also  caU  atten- 
tion to  1  Daniel,  Neg.  Inst  (4th  Ed.)  S  200, 
and  notes.  Under  our  view  of  the  case,  the 
motion  for  rehearing  must  be  overruled. 


GULP,  a  &  S.  F.  RY.  CO.  r.  WEST.i 

(Court  of  (Svil  Appeals  of  Texas.     April  29, 

1896.) 

Railroads  —  Accidents  at   Crossings  —  Nboli- 

OENCE— RULS  on  WITNESS— De{IIAI/—RB- 

VEBSAL— Opinion  Evidence. 

1.  Where  employte  of  a  railroad  company 
snddeoly  ran  an  engine  against  cars  standing 
near  a  crossing  which  they  knew  was  used  by 
children  going  to  and  from  school,  so  as  to 
drive  them  upon  tbe  crossing  and  cause  them  to 
run  over  a  child  who  was  with  due  care  at- 
tempting to  cross,  the  company  was  liable. 

2.  Where  the  court  Inquired,  when  the  wit- 
nesses were  all  within  the  bar.  If  counsel  wish- 
ed to  place  them  under  rule,  and,  receiving  no 
response,  directed  them  to  retire,  a  refusal  to 


1  Rehearing  denied. 
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grant  a  request,  made  while  they  were  retiring, 
to  put  certain  witnesses  under  rule,  was  within 
the  discretion  of  the  court. 

3.  In  an  action  against  a  railroad  for  in- 
juries to  a  child  at  a  crossing,  testimony  that 
a  brakeman  stood  near,  and  knew,  as  a  fact, 
tliat  the  plaintiff  and  children  with  him  were 
attempting  to  cross,  is  not  objectionable,  as  be- 
ing the  opmion  of  the  witness. 

Appeal  from  district  court,  Johnson  county; 
J.  M.  Hall,  Judge. 

Action  by  Samuel  West,  by  next  friend, 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Ck)mpany.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  W.  Terry,  for  appellant  Polndexter  & 
Padelford,  for  appellee. 

NEILL,  J.  Samuel  West,  a  minor,  by  his 
next  friend,  sued  appellant  for  damages  for 
personjil  Injuries  inflicted  by  the  negligent 
acts  of  Its  servants,  and  recovered  a  judg- 
ment for  16,550,  from  which  we  have  this  ap- 
peal. 

The  appellee,  a  boy  seven  years  old,  while 
going  to  school  In  the  town  of  Joshua,  in 
attempting  to  cross  appellant's  road  at  a 
place  then  generally  used,  and  which  had 
been  for  years,  as  a  crossing,  by  the  school 
children.  In  going  to  and  from  school,  was, 
without  negligence  on  his  part,  knocked  down 
by  the  negligence  of  appellant's  servants  In 
suddenly  pushing  an  engine  against  several 
detached  cars,  which  were  standing,  when  the 
child  tried  to  cross,  near  the  crossing,  with 
such  force  that  they  ran  over  blm,  ntangUng 
his  body,  and  inflicting  serious  and  per- 
manent physical  Injuries,  to  his  damage  in 
the  sum  of  $6,550.  These  findings  of  fact 
dispose  of  the  assignment  which  asserts  the 
insufficiency  of  the  evidence  to  support  the 
verdict. 

The  failture  of  appellant's  servants,  In  mov- 
ing Its  cars  at  a  time  and  place  when  and 
where  they  knew  children  were  wont  to  cross 
Its  track  on  their  way  to  school,  to  use  ordi- 
nary care  to  prevent  their  Injury,  was  a 
breach  of  duty  the  company  owed  the  pub- 
lic; and,  as  Its  failure  to  discharge  such  duty 
was  the  proximate  cause  of  appellee's  Injury, 
the  appellant  is  liable  to  him  for  Its  conse- 
quences. Railway  Co.  v.  Crosnoe,  72  Tex.  79, 
10  S.  W.  342.  This  disposes  of  the  assign- 
ments wherein  it  Is  urged  that  the  appellant 
owed  no  such  duty. 

After  the  witnesses  In  the  case  had  been 
brought  within  the  bar  of  the  court  room  and 
sworn,  the  trial  judge  inquired  of  counsel  for 
the  parties  If  they  desired  the  witnesses  pla- 
ced under  the  rale,  and,  after  waiting  long 
enough  for  an  answer,  be  told  the  witnesses 
to  take  their  seats  outside  the  bar.  After 
some  of  the  witnesses  had  left  the  bar,  and 
had  taken  their  seats,  though  all  were  in  the 
room,  counsel  for  appellant  then  demanded, 
without  giving  a  reason  therefor,  or  stating 
why  he  had  not  made  the  request  In  response 
to  the  question  of  the  Judge,  that  they  be  placed 
under  the  rule,  and  his  demand  was  then  re- 


fused. To  this  action  of  the  court  an  excep- 
tion was  reserved,  and  It  Is  here  urged  in  an 
assignment  as  an  error  requiring  the  reversal 
of  its  judgment.  The  right  of  parties  litigant 
to  have  witnesses  placed  under  the  rule  is 
"subject  to  such  judicious  regulations,  con- 
fided to  the  Judge's  discretion,  as  right  and 
justice  exact"  Watts  ▼.  Holland,  56  Tex. 
60.  We  cannot  say  tliat  the  Inquiry  by  the 
judge  of  counsel,  when  all  the  witnesses  were 
within  the  bar.  If  they  wished  them  placed 
under  the  rule,  was  not  in  pursuance  of  a 
"judicious  regulation,"  nor  that  bis  refusal 
to  place  them  under  rule,  on  the  request  of 
counsel,  after  bis  failure  to  respond  to  the  in- 
quiry of  the  court.  In  the  absence  of  any- 
thing In  the  record  tending  to  show  that  appel- 
lant was  prejudiced  thereby,  was  an  abuse  of 
the  "discretion"  confided  to  the  Judge  requir- 
ing a  reversal  of  the  judgment. 

A  witness  tat  the  appellant  testified,  in  re- 
sponse to  a  cross-Interrogatory  propounded 
by  appellee,  that  a  brakeman  of  defendant 
company  was  standing  near  by  and  knew  of 
their  (the  school  children)  crossing  or  at- 
tempting to  cross  the  track  where  the  acci- 
dent occurred;  that  is,  that  this  brakeman 
certainly  knew  that,  as  a  fact,  plaintiff  and 
the  other  children  who  were  with  him  were 
crossing  or  sttempting  to  cross  at  the  place 
where  plaintiff  was  hurt.  The  objection  as- 
signed to  this  testimony  Is:  "It  is  apparent, 
from  the  evidence  of  the  witness,  that  be  did 
not  know,  of  bis  own  knowledge,  whether  the 
brakeman  knew  that  Sam  West  was  crosn- 
Ing  or  attempting  to  cross,  and  that  such 
statement  of  the  witness  was  his  mere  sup- 
position, inference,  or  conclusion."  We  do 
not  think  the  objection  well  taken,  for  the 
testimony  Is  not  to  a  supposition.  Inference, 
or  conclusion,  but  to  a  fact  occurring  wlthlu 
the  presence  and  observation  of  the  witness. 

In  oiu:  opinion,  there  is  no  error  assigned 
requiring  a  reversal  of  the  judgment  and  it 
is  affirmed. 


ALAMO  FIRE  INS.  CO.  ▼.  HILL.1 

(Court  of  Civil  Appeals  of  Texas.     May  13, 

1896.) 

Review — Sufficien-ct  of  Evidksoi. 

The  finding  of  a  court  that  an  insnrfd 

house  was  not  vacant  for  10  days  before  the  fire 

will  not  be  disturbed,  there  being  some  evidence 

to  support  it. 

Appeal  from  Hill  county  court;  W.  P. 
Cunningham,  Judge. 

Action  by  J.  R.  Hill  against  the  Alamo  Fire 
Insurance  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Afltoned. 

Derden  &  Melson,  for  appellant.  Bounds 
&  Bounds,  for  appellee. 

NEILL,  J.  This  is  a  suit  by  appellee  against 
appellant  on  a  fire  insurance  policy  Issued  by 


1  Rehearing  denied. 
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the  latter  on  a  dwelling  bouse  for  $300.  The 
pcdlcy  provided  that  it  stiould  be  void  if  the 
bnllding  became  vacant  or  unused  for  any 
or  either  of  the  purposes  indicated  therein, 
and  BO  remained  for  10  days,  without  imme- 
diate notice  to  the  company  and  its  consent 
indorsed  thereon.  The'  appeilant  pleaded  as 
a  defense  that  the  house  was  vacant  when 
destroyed,  and  liad  been  so  continuously 
for  10  days  immediately  prior  to  its  destruc- 
tion, and  that,  by  reason  of  such  fact,  the 
policy,  under  the  provision  referred  to,  be- 
came void.  The  case  was  tried  by  the  court 
without  a  jury,  and  it  found,  as  its  conclu- 
sions of  fact:  (1)  The  issuance  of  the  policy 
sued  on;  (2)  the  destruction  of  the  building 
by  fire  within  the  time  insured;  and  (3)  the 
evidence  fails  to  show  that  the  house  was 
vacant  or  unused  for  the  purposes  of  a 
dwelling  10  days  prior  to  the  fire.  The 
assignments  of  error  are  directed  to  the 
court's  failure  to  find,  from  the  evidence, 
that  the  house  was  vacant  or  unused  for  the 
purpose  of  a  dwelling  for  10  days  previous 
to  the  fire.  As  the  appellant  pleaded  a  for- 
feiture, the  burden  was  on  it  to  prove  it 
Whether  the  evidence  established  the  facts 
necessary  under  the  policy  to  constitute  a 
forfeiture  was  for  the  determination  of  the 
trial  court,  and  its  finding  on  such  issue  of 
fact  will  not  be  revised  by  this  court,  even 
though  we  might  have  reached  a  different 
conclusion  from  the  evidence.    AflBrmed. 


CX)LEMAN  ct  al.  v.  DAVTS  et  al. 
(Court  of  Civil  Appeals  of  Texas.     April  24, 
1896.) 
JuDOMENT  —  Res  Judicata  —  Privies  in  Estate, 
A  privy  in  estate,  so  as  to  be  bound  by  a 
judgment  affecting  real  estate  to  which  he  was 
not  a  party,  is  one  whose  title  mast  l>e  derived 
from  a  party  bound  by  the  judgment.    A  claim- 
ant of  land  under  the  homestead  donation  laws 
is  not   concluded  by  judgments  against  prior 
claimants,  holding  the  land  to  be  owned  by  a 
private  person  under  a  former  grant;  the  state, 
through  whom  such  settler  claims,   not  tieing 
bound  by  the  judgment. 

Appeal  from  district  court,  Jack  county; 
J.  W.  Patterson,  Judge. 

Actions  of  trespass  to  try  title  by  C.  C. 
Davis  and  £.  A.  McDonald  against  W.  M. 
Coleman  and  others  to  recover  two  tracts  of 
land.  The  actions  were  consolidated,  and 
judgment  rendered  for  plaintiffs,  from  which 
defendants  appeal.    Affirmed  on  rehearing. 

R.  F.  Arnold,  for  appellants.  F.  E.  Dycus, 
for  appellees. 

STEPHENS,  J.  Appellants,  contending 
that  this  is  not  a  boundary  case,  within  the 
meaning  of  the  constitution,  mailing  the  ju- 
risdiction of  this  court  final  in  that  class  of 
cases,  request  us  to  file  our  conclusions  of 
law  and  fact  ui>on  the  question  raised  in  the 
first  ground  of  their  motion  for  a  rehearing. 
We  are  of  opinion,  however,  that  the  case 


is  one  of  boundary,  and  that  the  jurisdiction 
of  this  court  is  final;  but  as  the  facts  are  set 
out  in  that  ground  of  the  motion  with  sub- 
stantial accuracy,  so  as  to  save  us  the  trou- 
ble of  a  re-examinatlon  of  the  record,  we 
have  concluded,  contrary  to  precedent,  to 
comply  with  this  request.  We  therefore 
adopt  the  statement  of  fact:!  therein  contain- 
ed as  the  basis  of  the  contention  that  the  is- 
sue of  boundary  in  this  case  was  no  longer 
an  open  question,  because  of  the  defense  of 
res  adjudicata  interposed;  that  Is  to  say, 
in  previous  suits  between  appellants  and 
parties  other  than  appellees,  who  undertook 
to  acquire  title  to  the  land  iu  controversy, 
under  the  homestead  donation  laws  of  Tex- 
as, final  judgments  were  rendered  in  favor  of 
appellants,  who  claimed  the  land  as  a  part 
of  the  Brazos  county  school  laud  survey, 
against  the  contention  of  the  other  parties 
that  it  was  vacant  public  domain.  Appel- 
lees, who  were  in  no  sense  parties  to  said 
suits,  subsequent  to  the  judgments  therein, 
ejecting  other  parties  therefrom,  attempted 
also  to  acquire  title  to  said  land  under  the 
homestead  donation  laws,  and,  having  com- 
plied with  the  statute  in  that  respect, 
brought  this  suit  against  appellants.  The 
suits  were  separately  brought,  but  were  aft- 
erwards consolidated. 

Our  conclusion  of  law  upon  this  state  of 
case  is  that  appellees  were  iiot  bound  by  the 
judgments  in  said  prior  suits,  either  as  par- 
ties or  privies.  A  privy  in  estate  is  correct- 
ly defined  to  be  any  person  who  must  neces- 
sarily derive  his  title  to  the  property  in 
question  from  a  party  bound  by  a  judgment. 
Dicldnson  v.  JLovell,  35  N.  U.  1,  and  cases 
there  cited;  also.  Hunt  v.  Haven,  52  N.  H. 
162.  Whatever  right  or  title  appellees  had 
was  not  derived  from  any  of  the  parties  to 
said  former  suits,  but  proceeded  solely  from 
the  state  of  Texas,  which  was  clearly  not 
bound  by  the  judgments  therein. 

The  other  grounds  of  the  motion  for  a  re- 
hearing complain  of  our  action  in  sustaining 
the  verdict  upon  the  facts,  but,  as  it  rests 
upon  conflicting  evidence,  we  adhere  to  the 
former  conclusion,  and  overrule  the  motion. 

HUNTER,  J.,  disqualified,  and  not  sitting. 


ATWELL  V.  WATKINS. 

(Court  of  Civil  Appeals  of  Texas.     May  20, 

1896.) 

Tbesfass  to  Try  Title— Bvidenxe— Burden   of 

Pkoop—Isstrlctioxs— Gift— Deeds— 

Fresumftions. 
1.  In  trespass  to  try  title,  plaintiff  claimed 
title  under  a  deed  to  himself  which  showed  that 
part  of  the  consideration  was  paid  in  cash,  and 
the  balance  b.v  his  brother's  note;  and  defend- 
ant claimed  under  a  trust  deed  from  the  brother 
given  to  secure  a  loan  to  him,  made  on  his 
sworn  application,  reciting  that  he  was  the  own- 
er of  the  premises.  On  the  trial  the  brother 
testified  that  plaintiff  was  the  owner.  Tlie 
sole  issue  was  whether  plaintiff,  as  grantee  of 
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land  for  which  his  brother  paid  the  consider- 
ation, was  merely  a  trustee  of  the  naked  legal 
title.  Held  that  it  was  preiudicial  error  to  al- 
low the  application  In  evidence  without  restrict- 
ing its  effect  to  discrediting  the  brother's  testi- 
mony. 

2.  When  one  claims  title  to  land  as  purchas- 
er at  a  sale  under  a  trust  deed,  the  deed  of 
trust,  the  deed  made  by  the  trustee  after  the 
sale,  and  a  judgment  in  faTor  of  the  purcnaser, 
based  thereon,  by  which  he  recovered  posses- 
sion of  the  premises  from  the  grantor  in  the 
deed  of  trust,  are  admissible  in  evidence. 

a.  When  one  who  pays  the  consideration 
for  land  has  the  land  deeded  to  his  brother,  no 
presumption  arises  from  the  relationship  of  the 
parties  that  the  conveyance  was  a  gift. 

4.  Where  one  claims  title  under  a  deed  to 
himself  which  recites  payment  of  the  considera- 
tion by  another,  the  burden  is  on  him,  as  against 
one  claiming  title  through  such  other,  to  show 
that  he  acquired  by  the  deed  the  equitable  as 
well  as  the  legal  title  to  the  land. 

5.  Where  a  deed  recited  that  the  consider- 
ation was  partly  cash,  and  in  part  the  note  of 
another  than  the  grantee,  the  fact  that  the  cash 
was  handed  to  the  grantor  by  the  maker  of  the 
note  was  insufficient  to  overcome  the  presump- 
tion arising  from  the  deed  that  it  was  paid  by 
the  grantee  where  the  evidence  showed  that 
the  money  belonged  to  him,  and  that  the  maker 
acted  only  as  his  agent  in  paying  it. 

6.  In  trespass  to  try  title,  where  plaintiff 
claimed  under  a  deed  to  himself  reciting  that 
the  consideration  was  paid  partly  in  cash,  and 
partly  by  the  note  of  another,  and  defendant 
claimed  title  under  a  subsequent  mortgage  ol 
the  land  given  by  the  maker  of  the  note,  on  the 
ground  that  a  trust  resulted  in  favor  of  the 
maker,  and  that  plaintiff  held  a  mere  naked 
legal  title  to  the  premises,  it  was  error  to  ex- 
clude the  issue,  on  which  there  was  evidence, 
whether  the  note  was  executed  for  the  reason 
that  plaintiff  was  a  minor,  and  with  the  inten- 
tion that  the  equitable  as  well  as  the  legal  title 
should  vest  in  plaintiff. 

7.  One  induced  by  fraud  to  furnish  money 
to  another,  which  is  used  by  the  latter  in  pay- 
ment of  part  of  the  price  of  land,  title  to  which 
was  taken  in  the  name  of  a  third  person,  is  not 
entitled  to  a  proportionate  interest  in  the  land, 
on  the  theory  of  a  resulting  trust,  regardless  of 
whether  the  holder  of  the  title  was  chargeable 
with  knowledge  of  the  fraud,  or  of  whether  he 
had  compensated  the  borrower  for  the  money 
paid  out  by  the  latter  for  him. 

Appeal  from  district  court,  Eaofman  coun- 
ty ;  J.  E.  Dillard,  Judge. 

Trespass  to  try  title  by  J.  D.  Atwell 
against  J.  B.  Watkins.  Prom  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Huffmaster  &  Huffmaster,  for  appellant 
W.  L.  Williams,  for  appellee. 

NEILL,  J.  The  appellant,  J.  D.  Atwell 
(plaintiff  below),  on  the  26th  of  November, 
1893,  sued  the  appellee,  J.  B.  Watkins,  In 
trespass  to  try  title,  to  recover  possession  of 
120  acres  of  the  J.  H.  Price  survey,  particu- 
larly described  in  his  petition ;  and  the  ap- 
pellant having  on  the  2d  of  September,  1893, 
instituted  in  the  same  court,  against  the 
same  party,  the  same  kind  of  suit,  to  recover 
261  acres,  a  part  of  the  Levi  Pruett  survey, 
described  by  metes  and  bounds,  the  plead- 
ings being  the  same  in  both  suits,  they  were, 
upon  agreement  of  both  parties,  by  an  order 
of  the  court,  consolidated  and  tried  as  one 
suit   Appellee   (defendant   below)    pleaded 


in  answer,  specially:  First  A  plea  of  pur- 
cbase  in  good  faith,  in  which  he  alleged  that 
on  the  1st  of  February,  1889,  J.  B.  Atwell, 
an  elder  brother  of  appellant,  borrowed  $400 
from  him,  and  executed  to  him  a  deed  of 
trust  to  secure  its  payment;  that  in  order 
to  procure  said  loan  J.  B.  Atwell  furnished 
appellee  an  application  in  writing,  sworn  to 
by  him,  in  which  he  stated  that  the  lands  in 
controversy  belonged  to  him,  and  also  pre- 
sented to  appellee's  agents,  who  were  acting 
for  him,  an  abstract  of  title  made  from  the 
records  of  Kaufman  county,  and  an  un- 
recorded deed  showing  the  title  in  the  prem- 
ises to  be  in  blm,  the  said  J.  B.  Atwell;  that 
said  deed  of  trust  was  duly  recorded  on  the 
25th  day  of  the  same  month;  that  on  De- 
cember 8,  1S91,  the  said  J.  B.  Atwell  having 
defaulted  in  the  payment  of  the  indebted- 
ness, the  land  was  sold  under  the  power  con- 
ferred upon  the  trustee  in  the  trust  deed, 
and  the  appellee  became  the  purchaser 
thereof,  in  good  faith,  for  ralne,  without 
knowledge,  actual  or  constructive,  of  ap- 
pellant's claim;  that  appellant  then  resided 
in  Kaufman  county,  and  had  full  knowledge 
of  the  loan  and  deed  of  trust;  and  that  ap- 
pellant combined  with  bis  brother,  J.  B., 
for  the  purpose  of  defrauding  appellee,  al- 
lowing his  brother  to  occupy,  rent  and  con- 
trol said  lands  In  his  own  name,  withholding 
his  deeds  from  record,  and  setting  up  no 
claim  to  the  property.  Second.  A  plea  in 
estoppel,  in  which  he  alleged  that  appellant 
allowed  his  brother,  J.  B.  Atwell,  to  hold 
and  occupy  the  lands  In  controversy,  and  to 
keep  and  control  his  deed,  if  he  had  any ; 
that  he  knew  bis  brother  had  procured  the 
loan;  that  he  acquiesced  in  all  that  .1.  B.  was 
doing,  and  consented  to  his  fraudulent  acts  ; 
that  said  acts  Induced  and  influenced  ap- 
pellee to  advance  money  on  said  land;  that 
appellee,  relying  upon  the  showing  made  by 
J.  B.  Atwell,  and  the  records  of  Kaufman 
county,  made  said  loan  and  purchase,  with- 
out knowledge  of  appellant's  claim;  that  ap- 
pellant, having  full  knowledge  of  the  fraud- 
ulent Intent  of  J.  B.  Atwell  to  cheat  and  de- 
fraud appellee,  and  fraudulently  acting  with 
him,  by  acquiescing  In  and  consenting  to  said 
acts,  and  concealing  the  same  from  appellee, 
and  silently  standing  by,  knowing  said  In- 
tent became  a  party  to  said  fraud,  and 
should  be  estopped  from  setting  up  title  in 
himself.  Third.  A  cross  bill,  in  which  he 
alleged  that  the  purchase  of  the  lands  In 
controversy  was  made  by  J.  B.  Atwell  from 
the  Hefflngtons  on  December  8,  1886,  and 
that  appellant  and  appellee  claim  title 
through  them  as  a  common  source;  that 
if  appellant  has  any  title  he  acquired  It 
through  the  management  of  J.  B.  Atwell, 
without  his  knowledge  or  consent,  and  totally 
without  consideration  from  him  ;  that  J.  B. 
Atwell  made  the  purchase,  paid  the  cash 
consideration,  and  gave  his  note  for  the  de- 
ferred payment,  which  he  subsequently  paid 
out  of  money  borrowed  from  appellee;  that 
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by  reason  of  said  purchase  and  payment  of 
tlie  consldetation,  J.  B.  Atwell  'vras  the  real 
owner,  and  held  an  equity  superior  to  ap- 
pellee's naked  legal  title;  that  appellant 
was  a  naked  trustee  only;  that  3.  B.  Atwell 
took  possession  of  said  lands,  held,  occupied, 
and  used  the  same  as  his  own,  and  rendered 
them  for  taxes  in  his  own  name,  from  the 
date  of  the  purchase  in  1886  till  he  was  dis- 
possessed by  a  decree  of  the  circuit  court  of 
the  United  States  on  Pebmary  28,  1893;  that 
appellee  is  the  owner  of  all  the  right,  title, 
and  interest  that  J.  B.  Atwell  had  when  said 
deed  of  trust  was  made.  Wherefore  he 
prayed  that  the  legal  title  be  divested  from 
appellant,  and  vested  In  blm.  For  the  pur- 
poses of  the  trial,  appellee  filed  his  written 
admission  "that  plaintiff  [appellant]  has  a 
good  cause  of  action  as  set  forth  in  his  peti- 
tion, except  so  far  as  It  may  be  admitted  In 
whole  or  in  part  by  the  facts  in  the  answer 
constituting  a  good  defense,  which  may  be 
established  on  the  trial."  The  cause  was 
tried  before  a  Jury,  and  a  verdict  returned 
and  judgment  rendered  thereon  in  favor  of 
appellee. 

Upon  the  trial  of  the  cause  the  appellee 
offered  in  evidence  an  application  for  a  loan 
made  by  J.  B.  AtweU  to  the  J.  B.  Watklna 
Land-Mortgage  Ck)mpany,  In  which  he  repre- 
sented the  land  In  controversy  to  belong  to 
him.  and  to  be  of  the  value  of  $5,715,  ex- 
clusive of  Improvements,  etc.,  to  which  ap- 
pellant objected  upon  the  grounds  that  he 
was  not  a  party  to  such  application,  that 
he  was  a  minor  at  the  time  the  application 
was  made,  had  no  knowledge  thereof,  and 
was  In  no  manner  connected  therewith,  and 
that  it  was  Irrelevant,  and  would  tend  to 
prejudice  his  case  In  the  minds  of  the  jury. 
These  objections  were  overruled,  and  the 
application  was  read  as  evidence  to  the  jury. 
In  explanation  of  the  bill  of  exceptions  re- 
served by  the  appellant  to  this  action  of  the 
conrt,  the  trial  judge  states  that  "the  de- 
fendant had  set  up  in  his  answer  an  estop- 
pel, and  this  evidence  was  allowed  In  sup- 
port of  said  plea,  to  show  the  manner  in 
which  3.  B.  Atwell  was  dealing  with  said 
property,  and  the  inception  of  defendant's 
title,  and  also  to  impeach  J.  B.  Atwell  as  a 
witness."  Had  a  predicate  been  laid  for  the 
Introduction  of  this  application,  by  showing 
that  it  was  made  with  the  knowledge  of  the 
appellant,  for  the  purpose  of  deceiving  ap- 
pellee's agents,  and  inducing  them  to  believe 
the  proi>erty  described  therein  belonged  to 
the  applicant,  and  thereby  enable  him  by 
such  deception  to  procure  a  loan  of  appellee's 
money  upon  such  land  as  security,  upon  the 
faith  that  It  belonged  to  J.  B.  Atwell,  the 
application  would  have  been  admissible  as 
evidence  tending  to  prove  appellee's  plea 
of  estoppeL  But  no  such  predicate  was  laid, 
nor  was  there  any  evidence  introduced  at 
any  stage  of  the  trial  from  which  the  in- 
ference could  be  legitimately  drawn  that  ap- 
pellant had  any  Imowledge  whatsoever  of 


the  fact  that  his  brother  had  made  such 
statement,  or  that  he  had  applied,  or  even 
had  ever  contemplated  applying,  to  the  ap- 
pellee or  his  agent  to  borrow  money  upon 
the  land  In  controversy,  as  security.  The 
trial  court  recognized  the  total  failure  of 
appellee's  proof  on  his  plea  of  estoppel,  by 
its  failure  to  submit  such  Issue  to  the  Jury. 
Except  as  evidence  on  the  plea  of  estoppel 
and  purchaser  in  good  faith,  the  "Inception" 
of  appellee's  title  was  unimportant;  and,  as 
there  was  no  evidence  tending  to  establish 
either,  the  application  of  3.  B.  Atwell  was 
Irrelevant,  and  should  not  have  been  al- 
lowed to  go  to  the  jury  as  evidence. 
It  can  readily  be  seen  that  the  ap- 
plication, and  the  representations  made  in 
connection  with  It,  were  such  as  would  be 
calculated  to  prejudice  the  jury  against  the 
appellant's  case,  when  considered  In  con- 
nection with  his  relationship  to  J.  B.  Atwell, 
and  the  evidence  bearing  upon  the  Issue  on 
which  the  case  was  tried.  When  we  look  to 
the  only  issue  submitted,  and  the  only  one  on 
which  appellee  adduced  any  evidence,  the 
statement  made  by  J.  B.  Atwell  in  the  ap- 
plication cannot  but  be  regarded  as  hearsay 
of  the  most  dangerous  character.  The  error 
in  admitting  It  is  not  obviated  by  showing 
that  it  contained  the  sworn  statement  of  J. 
B.  Atwell  directly  contrary  to  what  he  swore 
upon  the  stand  as  a  witness,  when  the  record 
shows  that  the  jury  were  not  restricted,  in 
their  consideration  of  it,  to  evidence  as  only 
intended  to  discredit  the  witness.  It  is  ad- 
vanced as  evidence  by  appellee's  counsel,  in 
their  brief,  to  show  that  J.  B.  Atwell  was 
the  real  owner  of  the  land,  and  the  appellee 
merely  a  naked  trustee,  and  before  us  it  is 
argued  that  "J.  B.  had  either  sworn  falsely 
when  he  applied  for  the  loan,  or  his  testi- 
mony before  the  jury  was  false";  and  such, 
after  the  application  was  admitted  as  evi- 
dence, must  have  been  the  argument  to  the 
jury.  The  appellant  is  not  responsible  for, 
and  should  not  be  prejudiced  by.  what  bis 
brother  swore  In  the  application,  for  be  was 
not  present  when  the  affidavit  was  made, 
and  was  Ignorant  of  It,  and  it  should  not 
have  been  admitted  as  evidence  from  which 
to  argue  that  his  brother  was  the  owner  of 
the  land  when  he  made  such  application. 

The  only  ground  of  defense  upon  which 
there  was  any  evidence  tending  to  defeat 
the  appellant's  admitted  cause  of  action  was 
the  third  or  cross  bill  set  out  in  our  state- 
ment of  the  case,  and  this  was  the  only  one 
submitted  to  the  jury.  "Where  property  is 
purchased,  and  the  conveyance  of  the  legal 
title  is  taken  in  the  name  of  one  person, 
while  the  purchase  price  is  paid  by  anoth- 
er, a  trust  results  in  favor  of  the  party  who 
pays  the  price,  and  the  holder  of  the  legal 
title  becomes  a  trustee  for  him.  In  order 
to  produce  this  effect.  It  Is  Indispensable 
that  the  payment  should  be  actually  made 
by  the  beneficiary,  or  that  an  absolute  obli- 
gation to  pay  should  be  Incurred  by  him. 


Digitized  by 


Google 


106 


36  SOUTHWESTERN  REPORTER. 


(Te>. 


as  a  part  of  the  original  transaction  of  par- 
chase,  at  or  before  the  time  of  conveyance. 
Nn  subsequent  and  entirely  independent  con- 
tract, intervention,  or  payment  on  his  part 
wonld  raise  any  resulting  trust.  A  trust  re- 
sults In  favor  of  one  who  pays  a  part  of  the 
price.  So,  when  two  or  more  persons  to- 
gether advance  the  price,  and  take  title  in 
the  name  of  one  of  them,  a  trust  will  re- 
sult in  favor  of  the  other  with  respect  to 
an  undivided  share  of  the  property,  pro- 
portioned to  his  sliare  of  the  price."  2  Pom. 
Eq.  Jur.  (2d  Ed.)  SS  1037, 1038.  "When  a  deed 
recites  that  the  payment  was  made  by  the 
grantee  thereon,  the  real  fact  may  always 
be  established  by  parol  evidence;  and  it 
may  be  shown  by  such  evidence  that  the 
purchase  price  was  wholly  or  partly  paid 
by  another  person,  and  thus  a  trust  may  be 
shown  to  result  In  his  favor.  When  the 
trust  does  not  appear  in  the  face  of  the  deed, 
the  burden  is  upon  him  who  asserts  it 
against  the  vendee  named  therein  to  estab- 
lish by  n  preponderance  of  evidence  the 
facts  from  which  the  trust  results  As  the 
whole  doctrine  of  a  resulting  trust  depends 
upon  an  equitable  presumption  of  an  Intention, 
this  presumption  may  be  overcome  by  parol  evi- 
dence of  an  actual  intention  on  the  part  of  the 
one  paying  the  price  that  the  transaction  was  to 
be  a  gift."  2  Pom.  Eq.  Jur.  §  1040.  In  the 
light  of  these  principles,  we  will  examine  the 
questions  presented  by  the  assignments  of  error 
made  to  the  action  of  the  court  upon  the  trial  of 
the  only  Issue  made  by  the  evidence  In  the 
case,  which  is  whether  J.  B.  Atwell  was  the 
oquitable  owner  of  the  land,  or  any  part 
thereof,  when  he  gave  the  deed  of  trust  to 
secure  the  money  loaned  him.  and  endeavor 
to  apply  the  principles  to  and  determine  the 
questions  by  them. 

The  deed  under  which  appellant  claims 
the  land  in  controversy  was  made  to  him  by 
John,  Henry,  and  Mattie  Hefflngton  on  De- 
cember 8,  1880,  was  duly  acknowledged  by 
the  grantors  on  the  same  day,  and  recorded 
January  2.  1893.  It  recites  a  consideration 
of  $500  cash,  but  does  not  state  by  whom 
paid,  and  the  further  consideration  of  a 
promissory  note  for  $612.50  executed  by  J. 
B.  Atwell.  The  purchase  of  the  land  was 
effpcted  through  Nestor  Morrow,  the  agent 
of  the  Hefflngtons.  who  testified  upon  the 
trial  that  In  December,  iaS6.  .T.  B.  Atwell 
came  to  him,  and  purchased  the  land  upon 
the  terms  recited  in  the  deed;  that  he  wrote 
the  deed,  and  sent  It  to  the  vendors  to  sign 
and  acknowledge;  that  when  the  deed  was 
returned  to  him,  properly  signed  and  ac- 
knowledged, he  delivered  It  to  J.  B.  Atwell, 
and  that  Muckleroy  &  Martin  took  up  the 
!f»".02.50  note  by  advancing  the  cash  upon  It, 
and  the  money  was  sent  the  vendors;  that 
he  furnished  Muckleroy  &  Martin  an  ab- 
stract of  title  to  the  land,  showing  the  title 
to  be  In  J.  D.  Atwell.  before  they  advanced 
the  money  on  the  note;  and  that  it  was  his 
understanding  at  the  time  the  trade  for  the 


land  was  made  that  the  tSOO  paid  In  cash 
belonged  to  the  appellant,  J.  D.  Atwell.  and 
the  land  was  to  be  his,  but,  as  he  was  a 
young  boy,  witness  said  that  some  one  else 
would  have  to  sign  the  note,  who  was  not 
a  minor,  whereupon  It  waa  signed  by  J.  B. 
Atwell,  who  was  making  the  trade.  The 
substance  of  the  appellant's  (J.  D.  Atw^'s) 
testimony  on  this  issue  is  that  he  was  bora 
February  12,  1ST2;  that  his  father  died 
in  1882,  leaving  a  place  occupied  by  his  fam- 
ily as  a  homestead,  and  used  as  a  farm;  he 
also  left  some  stock,  consisting  of  horses  and 
cattle,  and  several  himdred  head  of  sheep;  that 
the  personal  property  mentioned  was  sold, 
and  the  money  received  therefor  divided 
among  the  children;  that  with  the  money 
received  in  this  way,  together  with  what 
he  bad  saved  from  the  proceeds  of  crops 
which  he  made  on  the  farm,  be  had  accumu- 
lated, and  owned  in  his  own  right,  the  sum 
of  $500  in  cash;  that  desiring  to  purchase 
some  land  which  was  for  sale  near  him, 
but  learning  that  the  HeflSngton  land  waa 
in  the  hands  of  Mr.  Morrow  for  sale,  and 
could  be  bought  cheaper  than  the  other,  and 
concluding  to  buy  it.  he  got  his  brother,  J. 
B.  Atwell,  to  make  the  purchase  for  him, 
and  to  that  end  turned  over  to  his  brother 
the  $500  in  cash,  and  his  brother  brought 
back  to  him  a  deed  dated  December  8,  1886, 
for  the  land,  from  the  He£9ngtons  to  him- 
self; that  he  took  the  deed  and  read  it, 
showed  it  to  the  family,  and  then  placed  it 
with  the  other  deeds  to  the  homestead;  and 
that  he  arranged  to  satisfy  his  brother  for 
the  note  he  had  signed  in  part  payment  for 
the  land  by  letting  him  have  two  horses 
and  the  land  purchased,  free  of  rent,  for 
three  years;  and  that  in  this  way  J.  B.  took 
charge  of  the  land,  and  used  it  for  that 
period.  The  testimony  of  J.  B.  Atwell  fully 
corroborates  that  of  appellant  and  Morrow. 
It  was  shown  by  the  tax  rolls  that  J.  B.  At- 
well rendered  the  land  for  taxes,  as  well 
as  the  Atwell  homestead,  in  his  own  name, 
up  to  and  until  the  year  1892;  but  he  and 
appellant  testified  that,  when  the  time  came 
to  pay  the  taxes,  each  furnished  his  part 
of  the  necessary  amount 

We  have  thus  stated  substantially  all  the 
evidence  on  the  issue  of  a  resulting  trust 
which  is  asserted  to  defeat  appellant's  legal 
title.  On  the  theory  of  the  existence  of 
such  trust,  constituting  J.  B.  Atwell  the 
equitable  owner  of  either  the  whole  or  a 
part  of  the  land  in  controversy,  it  was  in- 
cumbent upon  the  appellee  to  show  that  he 
had  acquired  such  equitable  estate;  and,  as 
he  claimed  it  through  a  sale  under  the  pow- 
er conferred  in  the  deed  of  trust  from  J.  B. 
Atwell  to  M.  J.  Dart  as  trustee,  such  deed 
of  trust,  and  the  deed  made  by  the  trustee 
to  appellee  in  pursuance  of  the  power,  and 
the  Judgment  based  thereon,  by  which  ap- 
pellee recovered  possession  of  the  land  from 
J.  B.,  were  admissible  in  evidence  for  the 
purpose  of  showing,  if  J.  B.  ever  had  such 
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eqnity,  that  appellee  had  acquired  it,  and 
was  holding  possession  thereunder;  and  the 
court  did  not  err  in  so  holding.  If  the  land 
was  purchased  and  paid  for  with  money  be- 
longing to  J.  B.  Atwell,  j^o  presumption 
could  arise  from  the  fact  of  his  having  the 
deed  made  to  the  appellant  that  he  intended 
it  as  a  gift,  the  relationship  between  the 
parties  not  being  such  as  to  authorize  it. 
Baylor  v.  Hopf,  81  Tex.  642,  17  S.  W.  230. 
And  upon  the  authority  of  the  case  just 
cited,  as  well  as  upon  principle,  the  recital 
in  the  deed  that  J.  B.  had  obligated  himself 
alone,  by  his  promissory  note,  to  pay  over 
one-half  of  the  purchase  money,  an  equit- 
able Interest  in  the  premises,  to  the  extent 
of  such  obligation,  would  be  presumed;  and 
the  burden  would  rest  upon  the  appellant 
to  rebut  such  presumption  by  establishing 
by  a  preponderance  of  testimony  that  it  was 
the  real  intention  in  the  transaction  to  vest 
the  equitable  as  well  as  the  legal  title  in  him. 
When  the  recital  in  a  deed  of  the  payment 
of  the  purchase  money  does  not  show  by 
whom  it  was  made,  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  Is  tliat  it 
was  paid  by  the  grantee.  This  presump- 
tion can  only  obtain  as  to  the  cash  pay- 
ment of  $S00.  As  to  it,  the  extraneous  evi- 
dence shows  that  it  was  banded  the  agent 
of  the  grantors  by  J.  B.  Atwell;  but  as  such 
evidence  also  showed  that  it  was  appellant's 
money,  and  that  his  brother  only  acted  as 
his  agent  in  paying  it,  we  do  not  think  the 
mere  fact  that  it  was  handed  by  J.  B.  to 
the  grantor's  agent  is  sufficient  to  overcome 
the  presumption  that  the  cash  payment  was 
made  by  appellant.  It  was  said  by  Mr.  Jus- 
tice GrSlnes  in  Howard  v.  Zimpelman  (Tex. 
Sup.)  14  S.  W.  59,  "It  is  against  the  policy 
of  the  law  that  a  written  instrument  should 
I>e  shown  by  parol  testimony  to  have  an  ef- 
fect different  from  that  which  its  terms  im- 
part, except  upon  very  strong  proof,"  and 
that  "in  a  case  like  the  present  It  would  be 
proper  to  instruct  the  Jury  as  to  the  legal 
effect  of  the  conveyance,  and  that  the  par- 
ties to  it  are  presumed,  in  the  first  place, 
to  have  intended  that  it  should  have  that 
effect,  but  that  they  should  find  tliat  a  trust 
was  intended,  provided  the  other  evidence 
be  sufficient  to  overcome  that  presumption, 
and  to  reasonably  satisfy  them  that  such 
was  In  fact  the  intention."  Baylor  v.  Hopf, 
supra.  As  to  such  Interest  In  the  land  as 
is  represented  by  the  $500  recited  as  a  cash 
payment,  we  do  not  believe  the  evidence  is 
sutBcient  to  overcome  the  legal  Import  of 
the  conveyance,  and  to  reasonably  satisfy 
any  one  that,  as  to  that  much  of  it,  a  trust 
resulted  In  favor  of  J.  B.  Atwell,  under 
whom  appellee  claims  title;  and  for  that 
reason  we  think  the  court  erred  in  not 
granting  a  new  trial. 

The  part  of  the  charge  complained  at  in 
the  ninth  assignment  of  error  is  an  enuncia- 
tion of  the  elementary  principle  stated  in 
the  first  sentence  in  our  quotation  from  sec- 


tion 1037,  Pom.  Bq.  Jar.,  and,  as  an  abstract 
proposition,  cannot  be  questioned.  In  the 
next  paragraph  of  the  charge,  which  is  cov- 
ered by  the  tenth  assignment,  the  court,  in 
endeavoring  to  apply  the  principle  to  the 
evidence  in  this  case,  tells  the  Jury  that  if 
they  believe  from  it  tliat  J.  B.  Atwell  pur- 
chased the  land  from  the  Hefflngtons,  and 
paid  $500  in  cash  out  of  his  own  money,  and 
gave  his  note  for  the  balance  of  the  pur- 
chase money,  and  afterwards  paid  the  note 
out  of  the  money  borrowed  from  appellee, 
it  would  be  their  duty  to  find  for  the  de- 
fendant; and,  in  the  succeeding  paragraph, 
that  if  they  believed  J.  B.  purchased  the 
property  for  appellant,  took  the  deed  in  his 
name,  paid  $500  In  cash  with  money  fur- 
nished by  J.  D.  Atwell,  gave  his  note  in 
payment  for  the  balance  of  the  purchase 
money,  and  if  in  A.  D.  1889  J.  B.  fraudu- 
lently procured  a  loan  of  $2,000  from  appellee 
by  representing  to  his  agents  that  he  was 
the  owner  of  the  land,  and,  out  of  the  money 
thus  procured,  paid  the  pun:hase-money  note, 
the  appellant  would  be  entitled  to  recover 
only  so  much  of  the  land  as  the  money  paid 
by  him  bore  to  the  entire  consideration  paid, 
and  appellee  would  be  entitled  to  such  por- 
tion of  the  land  as  the  purchase  money  fur- 
nished by  him  bore  to  the  whole  of  the  pur- 
chase money.  We  do  not  believe  the  evi- 
dence was  sufilcient  to  submit  the  issue  as 
to  whether  the  $500  cash  payment  expressed 
In  the  deed  was  paid  with  appellee's  money, 
the  presumption  from  the  deed  being  that 
it  was  his,  and  ail  the  parol  evidence  being 
to  the  same  etFect.  The  other  part  of  the 
charge  quoted  eliminated  entirely  the  ques- 
tion raised  by  the  evidence,  as  to  whether 
or  not  the  note  for  the  deferred  payment  was 
made  by  J.  B.  because  his  brother  was  a 
minor,  without  the  intention  of  the  maker's 
having  any  beneficial  interest  in  the  prem- 
ises, and  with  the  intention  that  the  title 
to  the  equitable  as  well  as  the  legal  estate 
should  vest  in  the  grantee.  J.  B.  did  not  owe 
the  appellee  anytliing  at  the  time,  and,  if 
be  wished  to  contract  to  pay  a  part  of  the 
purchase  money  on  land  intended  for  the 
appellant.  It  was  no  business  of,  and  did 
not  concern,  the  appellee.  Besides,-  there  is 
testimony,  which  is  uncontradicted,  tending 
to  show  that  J.  B.  was  i>ald  by  the  appellant 
the  value  of  the  note  in  pursuance  of  an 
agreement  between  them.  This  Is  not  the 
only  defect  in  the  charge.  Regardless  of 
the  facts  that  the  note  may  have  been  made 
with  the  intention  that  the  land  should  be- 
long to  the  appellant,  and  the  maker  may 
have  been  fully  compensated  by  the  grantee 
for  its  payment,  a  question  of  fraud  Is  in- 
jected, without  evidence  tending  to  connect 
appellant  with,  or  show  be  had  knowledge  of, 
it;  and  the  jury  are  told  that  if  money 
was  fraudulently  procured  by  J.  B.  from 
appellee,  with  which  the  note  was  paid,  the 
appellee  would  ipso  facto  be  entitled  to  such 
interest  in  the  land  as  was  represented  by 
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tbe  money  paid  in  settlement  of  tbe  note. 
This  cannot  be  tbe  law.  It  was  not  con- 
tended that  appellee  paid  and  took  up  the 
note,  and  thereby  became  subrogated  to  the 
rights  of  the  payees,  and,  being  in  possession 
of  land  upon  which  he  had  a  vendor's  lien, 
could  not  be  ousted  of  it  until  the  lien  was 
discharged  by  appellant.  Without  passing 
upon  such  question,  we  will  say  that  we 
doubt  whether  the  facts  before  us  are  such 
as  to  show  that  appellee  is  subrogated  to 
the  rights  of  the  payees  of  the  note  made 
toy  J.  B.  AtweU. 

It  is  unnecessary  to  protract  the  discussion 
of  the  questions  in  the  case.  The  errors  indi- 
cated require  a  reversal  of  the  Judgment 
Reversed  and  remanded. 


MAYS  et  nx.  v.  SANDERS  et  al.  (KBARBY 

et  al.,  Interveners). 

(Court  of  Civil  Appeals  of  Texas.     May  20, 
1896.) 

Vesidoii    axi)    Pl'bchassk  —  LiBX  —  SDBSBqniKT 
Oraxtbb — Rescission  bt  Grantor— Ru- 

LEASS— TrANSFCR  OF    NOTES. 

1.  Where  a  grantor  holds  hia  grantee's 
notes  for  the  purchase  price  of  lands,  secured 
hy  a.  vendor's  lien,  and  a  subsequent  grantee 
assumes  the  payment  of  the  notes,  the  taking 
of  possession  by  the  original  grantor,  after  an 
election  to  rescind  the  contract  and  make  the 
premises  a  homestead,  is  a  release  of  the  gran- 
tee's obligations  on  the  notes. 

2.  A  grantor  took  purchase-money  notes, 
secured  by  a  vendor's  lien.  The  premises  were 
in  turn  conveyed  to  a  subsequent  grantee  who 
assumed  the  payment  of  the  notes  as  part  of 
the  consideration.  The  payee  transferred  the 
notes,  bnt  received  an  inadequate  consideration. 
He  employed  attorneys  to  recover  the  notes, 
and  agreed  that  they  should  receive,  as  com- 
pensation, one-half  the  diilcrcnoe  between  the 
value  of  tlie  notes  and  the  consideration  which 
he  had  received  for  their  transfer.  The  notes 
were  recovered,  and  the  subsequent  grantee, 
with  knowledge  of  the  attorneys'  interest  in  the 
notes,  quitclaimed  the  promises  back  to  the 
original  grantor  in  consideration  of  a  release 
from  all  liability  on  the  notes.  Held  that,  to 
the  extent  of  their  interest,  the  attorneys  were 
entitled  to  judgment  against  the  maker  of  the 
notes  and  his  grantee,  and  to  enforce  Its  pav- 
ment  by  a  foreclosure  of  the  vendor's  lien  on  Hit 
premises. 

3.  In  estimating  the  value  of  the  notes.  It 
was  proper  to  include  the  attorneys'  fee,  which 
attached,  by  the  terms  of  the  notes,  when  suit 
was  brought  to  collect  them. 

4.  The  release  of  the  subsequent  grantee 
from  liability  on  the  notes  also  released  the 
maker,  who  stood  in  the  relation  of  surety. 

Appeal  from  district  court,  Dallaa  county; 
R.  E.  Burke,  Judge. 

Action  by  W.  A  Iilays  and  wife  against  J. 
W.  Sanders  and  D.  W.  Bowser  on  promis- 
sory notes.  Kearby  &  McCoy,  partners,  in- 
tervened. From  a  judgment  in  favor  of  in- 
terveners, plaintiffs  Mays  appeal.     Alflrmed. 

Field.  Brown  &  Camp  and  T.  T.  Vander 
Hoeron,  for  appellants.  J.  C  Muse  and  Hfir- 
ris  &  Knight,  for  appellees. 


NEILL,  J.  This  suit  was  Instituted  by  the 
appellant,  W.  A.  Mays,  against  the  appellees, 
J.  W.  Sanders  and  D.  W.  Bowser,  to  recover 
on  the  notes  described  in  our  first  conclusion 
of  fact  Mays,  Jn  his  petition,  declared  tbe 
last  note  due  under  the  terms  of  the  contract 
by  reason  of  the  default  in  payment  of  the 
first  Sanders  &  Bowser  pleaded  a  release 
from  their  obligation  on  tbe  note  by  reason 
of  the  facts  found  in  our  third  conclusiou, 
and  also  that  Mays  had  elected  to  rescind  tbe 
contract  for  the  sale  of  the  land,  for  which 
the  notes  were  given,  by  taking  possession  of 
the  premises  as  his  homestead  before  the  In- 
stitution of  the  suit  W.  A.  Mays  (and  hIa 
wife,  who  joined  him  In  the  plea)  pleaded  in 
replication  the  mental  Incapacity  of  the 
former  to  make  such  release,  and  that  It  was 
procured  by  fraud  ^nd  misrepresentations, 
and  denied  any  intention  of  rescinding  the 
sale,  but  averred  that  he  only  took  possession 
of  the  premises  for  the  purpose  of  preserving 
them.  Kearby  &  McCoy,  a  law  firm  com- 
posed of  J.  C  Kearby  and  J.  M.  McCoy,  in- 
tervened, claiming,  by  virtue  of  their  con- 
tract set  out  in  our  fourth  conclusion  of  fact, 
an  interest  in  the  notes  sued  on,  and  asked 
judgment  thereon  against  Sanders  and  Bow- 
ser, and,  as  against  Mays  and  wife,  a  fore- 
closure of  the  vendor's  lien  on  the  land  for 
which  they  were  executed.  Bowser  an- 
swered, admitting  Interveners'  Interest  In  the 
notes,  and  acknowledging  his  liability  to 
them  to  the  extent  of  such  interest  Sanders 
failed  to  answer  the  petition  of  intervention. 
W.  A.  Mays,  In  answer  to  Interveners'  claim, 
pleaded  the  contract  under  which  It  was  as- 
serted as  Inequitable,  and  tbe  claim  dispro- 
portionate in  amount  to  the  value  of  the 
services  rendered,  and  that  Mays  was,  when 
the  contract  was  entered  into,  of  such  weak 
mind  as  to  incapacitate  him  from  entering 
Into  such  contract;  and,  further,  that  by  the 
terms  of  the  contract  interveners  were  en- 
titled to  recover  only  one-half  of  the  differ- 
ence between  the  value  of  the  Peak  property 
and  the  value  of  the  notes  at  the  time  the 
contract  was  made;  that  tbe  value  of  tbe 
Peak  property  was  then  |11,300,  and  of  the 
notes  sued  on  $11,760,— the  difference  in  tbe 
value  being  $460,  and  that  the  Interest  of  in- 
terveners. If  any  they  have,  in  the  notes,  is 
only  one-half  of  tbe  sum  last  stated;  tliat  he 
(Mays)  has  the  right  to  collect  the  notes,  and 
that  the  attorney's  fees  are  a  legitimate  ex- 
I>ense  attached  to  their  collection,  in  which 
fees  the  interveners  have  no  interest  Such 
tacts  as  were  not  admitted.  In  the  pleadings 
of  the  respective  parties  against  whom  they 
were  averred,  were  in  separate  issues  sub- 
mitted to  and  found  by  the  jury,  as  shown 
in  our  conclusions  of  fact  Upon  the  ad- 
mitted facts  and  those  found  by  the  verdict, 
the  court  adjudged  that  interveners  were  en- 
titled to  a  four-fifteenths  interest  in  the 
notes  used  on,  including  the  10  per  cent  at- 
torney's fee  stipulated,  which  interest  was 
computed  to  be  $5,792.50.  for  which  amount  a 
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judgment  was  entered  In  their  favor  against 
J.  W.  Sanders  and  D.  W.  Bowser,  with  a  fore- 
dosore  of  the  vendor's  lien  on  an  nndlvided 
fonr-fifteentbs  interest  in  the  property  for 
which  the  notes  were  given  against  Sanders, 
Bowser,  and  Mays  and  wife.  The  court  also 
adjudged  that  Sanders  and  Bowser  were  re- 
leased from  said  notes,  by  reason  of  the 
facts  stated  in  our  third  conclusion,  to  the 
extent  of  Mays'  interest  in  them,  and,  as  to 
such  interest,  decreed  them  canceled.  The 
court  further  adjudged  that  W.  A.  Mays  ac- 
quired title  to  an  undivided  eleven-fifteenths 
of  the  land  for  which  the  notes  were  given, 
In  consideration  of  tils  release  of  said  notes, 
and  that  he  was  not  entitled  to  recover  any- 
thing In  this  suit  against  any  of  the  parties, 
and  that  he  pay  all  costs  of  suit  From  this 
judgment.  Mays  has  appealed  to  this  court 

Conclusions  of  Fact 
The  following  facts  were  admitted  In  the 
pleadings  of  the  respective  parties,   and  are 
oncontroverted : 

(1)  On  December  18,  1890,  J.  W.  Sanders 
executed  to  W.  A.  Mays  his  two  promissory 
notes,  one  for  $760,  and  the  other  for  $14,000, 
payable,  respectively,  one  and  four  years 
after  date,  with  interest  from  the  27th  of 
Angnst,  1890,  at  the  rate  of  8  per  cent  per 
annum.  These  notes  were,  and  recite  that 
they  were,  for  a  part  of  the  purchase  money 
of  a  certain  tract  of  land,  sold,  on  the  day  of 
their  date,  by  the  payee  of  the  notes  to  the 
payor,  and  expressly  reserve  a  vendor's  lien 
to  secure  their  payment  Contemporaneous 
with  the  execution  of  the  notes,  Sanders  ex- 
ecuted to  J.  P.  Murphy,  as  trustee,  a  deed  of 
trust,  as  further  security  for  their  payment, 
in  which  it  was  provided  that  in  default  of 
the  payment  of  the  ilrst  note  upon  its  ma- 
turity, the  other,  at  the  option  of  the  legal 
holder,  should  become  due,  and  also,  in  event 
the  notes  were  placed  in  the  hands  of  an  at- 
torney for  collection,  the  maker  should  pay 
10  per  cent  additional  on  the  amount  owing 
as  attorney's  fees. 

(2)  On  the  15th  day  of  May,  1891,  J.  W. 
Sanders  and  wife,  by  their  deed  of  that  date, 
sold  the  land  for  which  the  notes  were  given 
to  D.  W.  Bowser,  which  deed  recites  a  con- 
sideration of  $26,000,— $11,240  cash,  and  the 
assumption  by  the  grantee  of  the  payment  of 
the  notes  sued  on.  It  also  recites  the  reten- 
tion of  a  vendor's  lien  to  secure  the  payment 
of  the  purchase  money. 

(3)  On  the  9th  day  of  November,  1893,  D. 
W.  Bowser  executed  to  W.  A.  Mays  a  deed, 
whereby,  In  consideration  of  the  written  cov- 
enant of  that  date,  executed  by  Mays,  releas- 
ing Bowser  from  all  liability  on  the  two  notes 
he  Iiad  assumed  to  pay,  and  agreeing  to  can- 
cel, surrender,  and  discharge  said  notes,  and 
to  hold  Bowser  liarmless  against  any  further 
liability  thereon,  he  quitclaimed  to  Mays  the 
land  for  which  the  notes  were  given. 

(4)  In  July,  1891,  Worth  Peak,  in  some  sort 
of  trafe  with  W.  A,  Mays,  obtained  from  him 


the  two  Sanders  notes,  and  Mays,  conceiving 
himself  overreached  in  the  trade,  retained 
Kearby  &  McCoy,  Interveners,  to  institute  le- 
gal proceedings  for  the  recovery  of  the  notes, 
and  with  them  entered  into  and  signed  the 
following  contract:  "This  agreement,  be- 
tween W.  A.  Mays  and  his  wife,  T.  C.  Mays, 
and  Kearby  &  McCoy,  is  that  Mays  and  wife 
have  employed  said  Kearby  &  McCoy  to 
bring  and  prosecute  to  final  judgment  suit 
No.  9,164,  W.  A.  Mays  et  ai.  vs.  Worth  Peak 
et  al.,  in  the  Fourteenth  judicial  district 
court  In  consideration  of  the  services  of 
Kearby  &  McCoy  in  said  suit,  W.  A.  Mays 
and  wife  hereby  transfer  to  them  one-half  of 
any  and  all  sums,  notes,  and  property  recov- 
ered by  said  suit,  over  and  above  the  property 
received  by  us  from  said  Peak.  That  is  to 
say,  said  property,  received  by  us  from  said 
Peak,  is  of  the  supposed  value  of  from  five  to- 
seven  thousand  dollars.  This  suit  Is  brought 
to  recover  fourteen  thousand  seven  hundred 
and  sixty  dollars,  on  a  note  signed  by  J.  W. 
Sanders.  If  we  recover  in  said  suit  said 
note,  then  we  hereby  transfer  to  Kearby  & 
McCoy  one-haU  of  said  note  in  excess  of  the 
value  of  said  land,  to  wit,  from  five  to  seven- 
thousand  dollars.  And  if  the  said  Kearby  & 
McCoy  fail  to  recover  said  note,  or  any  sum. 
in  excess  of  said  land  received  by  said  W.  A. 
Mays  from  said  Peak,  then  It  is  imderstood 
that  said  Kearby  &  McCoy  are  to  receive 
noticing  for  tbeit  said  services.  But,  if  they  do 
recover  in  said  suit,  then  they  are  to  have 
one-half  of  all  recovered,  in  excess  of  said 
land  by  Peak  to  Mays,  or  its  value,"  Under 
this  contract,  of  which  D.  W.  Bowser  had 
notice  before  and  when  he  obtained  Mays'  re- 
lease, the  possession  of  the  notes  was  recov- 
ered by  legal  proceedings  instituted  by  the 
Interveners  against  Peak. 

The  following  facts  were  found  by  the 
jury,  upon  special  issues  submitted  by  the 
court,  and  are  warranted  by  the  evidence,  viz.: 

(5)  When  the  contracts  were  made  between 
Mays  and  Interveners,  set  out  In  our  fourth 
conclusion,  and  between  Mays  and  Bowser, 
set  out  in  our  third,  he  (Mays)  was  mentally 
capable  of  making  such  contracts,  and  they 
were  not  obtained  from  him  by  fraud. 

(6)  The  reasonable  value  of  the  property 
received  by  Mays  from  Peak,  referred  to  in 
the  contract  between  Mays  and  Kearby  & 
McCoy,  was,  at  the  date  of  the  contract  $7,- 
000. 

(7)  Mays  took  possession  of  the  land  for 
which  the  notes  were  given,  before  the  exe- 
cution of  the  release  to  Bowser,  without  his 
consent,  with  the  intention  of  making  it  his 
homestead;  and  he  Is  not  in  a  condition  to 
restore  Bowser  the  consideration  received 
from  him  for  the  release.  Bowser  was,  when 
the  release  was  executed,  insolvent 

Conclusions  of  Law. 

1.  After  Bowser's  assumption  or  the  pay- 
ment of  the  vendor's  lien  notes  made  by 
Sanders  to  the  appellant  for  the  purchase 
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money,  the  relation  of  Bowser  and  Sanders 
as  to  the  notes  was  that  of  principal  and 
surety,  and  the  effect  of  the  reconveyance 
of  the  land  for  which  they  were  given,  and 
upon  which  a  lien  was  reserved  to  secure 
their  payment,  and  the  release  of  Bowser 
from  his  assumed  obllsatlon,  was  to  release 
Sanders.  And  we  understand  that  the  prop- 
osition that  such  was  the  legal  effect  of  the 
transaction  is  not  controverted  by  the  ap- 
pellant, but  that  his  contention  is  that  the 
release  and  discharge  of  Bowser  was  pro- 
cured by  him  through  false  and  fraudulent 
representations,  and  the  mental  imbecility 
of  W.  A.  Mays.  This  was  a  question  of 
fact,  and  was  settled  adversely  to  him  by 
the  jury,  as  appears  from  our  conclusions. 

2.  The  ouster  of  Bowser's  tenant  by  the 
appellant,  and  taking  possession,  without 
his  consent,  of  the  land  for  which  the  notes 
were  given,  after  their  maturity,  with  the 
intention  of  making  it  bis  homestead,  as 
found  by  the  Jury,  was  an  election  to  re- 
scind the  contract  of  sale;  and  its  effect,  as 
to  his  interest  in  the  notes,  was  to  release 
Sanders  and  Bowser  from  their  obligation 
upon  them,  for  appellar-t  could  not,  after  hav- 
ing acted  upon  his  election,  enforce  a  con- 
tract of  sale  he  had  himself  rescinded. 

a.  Nor  is  the  proposition  controverted  by 
appellant,  which  is  admitted  by  the  original 
defendants,  that  the  effect  of  the  contract 
with  interveners,  and  the  successful  per- 
formance of  their  undertaking  under  it,  was 
to  vest  in  them  an  interest  in  the  notes  sued 
on,  and  by  virtue  thereof  a  lien  on  the  land 
to  the  extent  of  their  Interest  in  the  notes. 
The  controversy  goes  only  to  the  extent  of 
such  Interest,— the  contention  being  Inter- 
vener's Interest  should,  under  the  contract, 
be  measured  by  the  value  of  the  notes  when 
the  contract  was  made;  that,  as  Sanders 
and  Bowser  were  then  insolvent,  the  value 
of  the  notes  depended  solely  upon  that  of 
the  land  for  which  they  were  given,  and 
on  which  they  were  a  lien;  that  the  notes 
were  worth  only  (11,760,  and  the  value  of 
the  Peak  property  was  $11,300,  and  half  of 
the  difference  ($230)  between  such  values 
was  the  extent  of  interveners'-  interest  in 
the  notes,  for  which,  only,  they  had  a  lien 
on  the  land.  And  complaint  is  made  at  the 
court's  not  presenting  this  contention  as  an 
issue  to  the  Jury  for  their  determination. 
There  is  no  ambiguity  in  the  terms  of  the 
contract,  and  it  is  not  claimed  that  It  does 
not  express  the  agreement  actually  made 
by  the  parties.  It  was,  then,  the  duty  of 
the  court  to  instruct  the  Jury  in  accordance 
with  its  obvious  meaning;  and  to  have  sub- 
mitted the  contention  of  appellant  as  an  is- 
sue would  have  been  a  departure  from  such 
duty.     The  contract  with  Kearby  &  McCoy 


transferred  them  one-half  of  said  notes  in 
excess  of  the  value  of  the  property  received 
by  appellant  from  Worth  Peak;  a^id,  the 
services  of  the  interveners  having  |}een  per- 
formed which  entitled  them  to  the  fruits  of 
their  contract,  and  the  Jury  having  found 
that  the  contract  was  fairly  made,  they  were 
the  owners  of  a  half  Interest  in  the  notes 
after  deducting  from  the  amount  due  on 
them  the  value  of  the  property  received 
by  appellant  from  Peak,  and,  to  the  extent 
of  their  interest  in  the  notes,  they  also  had 
a  lien  on  the  land  for  which  they  were  given; 
and,  as  Bowser  had  luiowledge  of  their  In- 
terest when  he  procured  his  release  from  ap- 
pellant, interveners  were  entitled  to  recover 
from  him  and  Sanders  their  interest  in  the 
notes,  with  a  foreclosure  of  their  lien  on 
the  premises. 

4.  The  attorney's  fee  specified  was  a  part 
of  the  note,  and,  as  an  Incident  to  interven- 
ers' interest,  they  had  the  right  to  recover 
their  part  of  such  fee  when  it  attached  by 
the  notes  being  placed  in  the  hands  of  an 
attorney  for  collection. 

5.  The  appellant  complains  of  the  court's 
foreclosing  the  lien  as  to  an  undivided  foiir- 
flfteenths  interest  in  the  land  for  which  the 
notes  were  given.  We  think  this  is  an  er- 
ror, but  one  of  which  appellant  has  no  right 
to  complain.  If  Bowser,  Sanders,  and  in- 
terveners are  silent  as  to  it,  certainly  ap- 
pellant ought  to  be.  The  vendor's  lien,  to 
the  extent  of  Interveners'  interest  in  the 
note,  having  been  created  prior  to  the  time 
appellant  took  possession  of  the  premises 
as  a  homestead,  extended  to  and  covered  all 
the  property  for  which  they  were  given,  and 
could  not  be  limited  to  an  undivided  inter- 
est In  it,  proportioned  to  Interveners'  Inter- 
est In  the  notes.  As  appellant's  homestead 
interest  was  subordinate  to  this  lien,  he  is 
not  injured  by  being  adjudged  an  eleven- 
fifteenths  interest  in  the  land,  discharged 
and  freed  from  such  lien. 

6.  There  was  no  error  In  rendering  Judg- 
ment in  favor  of  Sanders  against  appellant, 
for  the  record  does  not  bear  appellant  out 
in  his  statement  that  "Sanders  neither  ap- 
peared in  person  nor  by  attorney  during  the 
trial  of  the  cause,  nor  was  his  plea  pre- 
sented to  the  court  or  Jury."  On  the  con- 
trary, it  shows  that  he  pleaded  his  discharge 
by  reason  of  the  release  of  Bowser;  that  ap- 
pellant interposed  thereto  a  general  denial; 
that  the  Judgment  recites  that  plaintiffs,  de- 
fendants, and  interveners  appeared  in  per- 
son and  by  attorneys;  and  that  the  Jury 
found  Mays  had  released  Bowser,  from 
which  it  follows,  as  a  matter  of  law,  that 
Sanders  was  also  released. 

There  is  no  error  assigned  requiring  a  re- 
versal of  the  Judgment,  and  It  is  affirmed. 
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GALVESTON,  H.  &  S.  A.  RT.  CO.  ▼.  STATB 
ex  rel.  CULBBRSON,  Attorney  Generai.i 

(Court  of  GItU  Appeals  of  Texas.     April  29, 
1886.) 

Removal  or  Cacsbs— Laxd  CBRTiriCATXs— Tres- 
pass  TO   Tkt   Title  —  Neckssari 
Fa  rti  bs — Estoppel. 
L  A  cause  cannot  be  removed  from  a  state 
to  a  federal  court  simply  because  during  the  lit- 
igation a  construction  of  the  federal  constitu- 
tion becomes  necessary. 

2.  Mortgagees  are  not  necessary  parties  to 
actions  of  trespass  to  try  title  brought  against 
mortgagors. 

3.  Illegal  acts  of  land  commissionerB  in 
granting  land  certificates  will  not  estop  the 
state  from  recovering  the  land  located  under  the 
cwtificates. 

Appeal  from  district  court,  Brewster  coon' 
ty;  Walter  Gillis,  Judge. 

Action  of  trespass  to  try  title  on  relation 
of  C.  A.  Culberson,  attorney  general,  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

T.  D.  Cobbs  and  J.  P.  Blair,  for  appellant. 
C.  A.  Culberson  and  B.  L.  Batts.  for  appel- 
lee. 

Conclusions  of  Fact. 

PLY,  J.  It  is  agreed  that  the  defendant 
company  received  from  the  state  and  located 
the  certificates  described  in  plaintiff's  peti- 
tion, and  that  said  petition  contained  a  true 
statement  of  the  number  of  certificates  Is. 
sued,  the  numt)er  of  each  certificate,  the 
number  of  acres,  the  date  when  certificates 
were  issued,  the  counties  In  which  located, 
the  section  of  road  for  which  said  certifi- 
cates issued,  as  well  as  the  number  of  miles 
of  main  track  and  sidings  in  each  section, 
and  whether  the  same  has  been  patented, 
and  the  date  of  the  patents.  It  is  further 
agreed  that  the  defendant  railway  company 
began  the  construction  of  the  first  section  of 
its  road— that  part  of  its  road  for  which  cer- 
tificates in  this  suit  were  issued— at  the 
point  of  junction  with  the  old  line  of  the 
Buffalo  Bayou,  Brasos  &  Colorado  Railroad, 
at  a  distance  of  493  feet  west  of  the  west 
approach  to  the  bridge  over  the  Colorado 
river,  and  ending  at  the  west  end  of  west 
approach  over  the  West  Navidad  river,  sub- 
sequent to  July  27,  1870,  and  completed  the 
same  December  19,  1873;  that  the  second 
section  of  defendant  company's  road,  from 
the  "western  side  of  the  western  approach 
to  the  bridge  over  the  West  Navidad  river, 
and  ending  at  the  center  of  a  red  sandstone 
culvert,  the  first  one  east  of  Buck's  branch," 
was  constructed  and  completed  lietween  July 
27.  1870.  and  June  25,  1874;  that  the  third 
section  of  defendant  company's  road,  from  a 
•*Ted  sandstone  culvert,  the  first  one  east 
of  Buck's  branch,  and  ending  at  the  turn- 
table at  LuUng,  was  constructed  and  com- 
pleted between  July  27,  1870,  and  January 

*  Rehearing  denied. 


16,  1876;  that  the  fourth  section  of  defend- 
ant company's  road,  between  "the  station 
house  at  Lullng  and  ending  at  the  west  end- 
ing of  the  siding  at  Kingsbury,"  was  con- 
structed and  completed  between  July  27, 
1870,  and  July  12,  1875;  tliat  the  fifth  sec- 
tion of  defendant  comimny's  road,  between 
"the  east  pier  of  the  Guadalupe  bridge, 
thence  eastward,  ending  at  a  point  opposite 
the  dei>ot  door  at  Kingsbury,  or  the  west  end 
of  the  siding  where  the  last  inspection  ter- 
minated," was  constructed  and  completed 
between  July  27,  1870,  and  October  27,  1876; 
that  that  portion  of  the  road  of  defendant 
company  between  the  Colorado  river  and 
San  Antonio  was  completed  to  San  Antonio 
February  IS,  1877;  that  said  railroad  was 
thereafter  constructed  and  put  in  running 
order,  and  operated  from  said  beginning,  at 
the  bridge  over  the  Guadalupe  river,  to  Bl 
Paso,  in  El  Paso  county,  being  a  distance  of 
miles.     It  is  further  agreed  that  the 


charters  and  special  laws  relating  to  defend- 
ant's company  and  relating  to  grants  of  laws 
to  railroad  companies  may  be  used  on  the 
trial  in  evidence  and  considered,  without  the 
necessity  of  incorporating  the  same  in  the 
statement  of  facts;  as  well  as  all  special 
laws  incorporating  railroads,  and  other  laws, 
general  and  special,  granting  lands  and  land 
certificates  for  works  of  national  Improve- 
ments. Any  other  pertinent  fact  may  be  in- 
troduced by  either  party  on  trial. 

There  are  now  remaining  and  belonging  to 
the  state  of  Texas acres  of  public  do- 
main, reserved  since  1879  from  location  by 
certificates.  Defendant  paid  taxes  on  the 
lands  sued  for  continuously  since  they  were 
located  up  to  the  present  time,  which  were 
received  by  the  state  of  Texas,  and  by  it 
used  as  other  ta^es  are  used  by  the  state. 
Defendant  paid  all  fees  for  locating  and  sur- 
veying the  said  lands  sued  for,  as  well  as  the 
same  number  of  alternate  sections  known 
as  the  "even-numbered"  for  the  public  free- 
school  fund,  and  has  paid  all  surveying  fees 
and  all  fees  to  the  commissioner  of  the  gen- 
eral land  office  in  respect  thereto,  and  all 
sums  of  money  necessary  for  its  protection 
and  in  the  way  of  betterments  for  the  pres- 
ervation of  the  same,  etc.  The  said  certifi- 
cates for  land  described  in  plaintlfTs  peti- 
tion were  issued  to  It  after  the  said  railway 
company  had  completed  and  after  the  gov- 
ernor had  appointed  an  engineer  to  examine 
the  same  and  report,  which  engineer  did 
examine  the  same,  and  report  to  the  gov- 
ernor the  condition  of  said  road,  and 'there- 
upon the  governor  approved  the  report,  and 
thereupon  the  land  commissioner  issued  cer- 
tificates to  said  railway  company,  signed  by 
the  commissioners  of  the  general  land  office, 
calling  for  main  line  and  sidings,  not  separat- 
ing the  sidings  from  the  main  line.  At  the  time 
the  act  of  January  30, 1854,  became  a  law  E. 
M.  Pease  was  governor  of  the  state  of  Texas. 
It  was  by  his  approval  as  such  governor  that 
the  bill  passed  the  legislature  and  became  a 
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law.  The  first  certificates  that  were  issued 
under  the  act  of  January  30,  1854,  were  au- 
thorized and  directed  to  be  made  by  the  said 
E.  M.  Pease,  whose  term  of  office  had  not 
then  expired.  These  certificates  were  issued 
upon  a  report  made  by  Tipton  Walker,  en- 
gineer, appointed  by  Gov.  Pease  in  pursu- 
ance of  the  provisions  of  said  act,  which  re- 
port bears  date  of  March  24,  1856,  and  is 
now  on  file  in  the  proper  department  of  the 
state  in  the  capitol  at  Austin.  In  this  report 
said  Tipton  WaUcer  specially  states  that  the 
railway  company  to  whom  said  certificates 
were  Issued  had  completed  of  its  main  line 
a  certain  number  of  miles,  and  also  states 
the  length  of  sidings  that  liad  been  con- 
structed. Upon  receiving  this  report  the 
said  E.  M.  Pease,  as  governor,  as  aforesaid. 
In  a  letter  addressed  to  Hon.  Stephen  Cros- 
by, commissioner  of  the  general  land  office, 
under  date  of  March  31,  1856,  advised  said 
Crosby,  as  such  commissioner,  that  the  presi- 
dent of  the  railway  company  making  appli- 
cation for  said  certificates  had  notified  him 
(the  governor)  that  said  railway  company 
had  completed  and  put  in  running  order  a 
section  of  25  miles  and  more  of  its  road; 
that,  there  being  no  state  engineer,  he  had 
appointed,  under  the  act  of  January  30, 1854, 
Tipton  Walker,  engineer,  to  examine  said 
section  of  road;  and  that  be  then  inclosed 
a  copy  of  said  report  under  oath,  with  the 
affidavit  accompanying  the  same,  from  the 
said  engineer;  that  said  engineer  reported 
that  said  section,  containing  (with  the  neces- 
sary turnouts)  32.12  miles,  is  constructed  in 
accordance  with  the  provisions  of  its  char- 
ter and  the  general  laws  of  the  state  in  force 
regulating  railroads.  The  various  engineers 
appointed  by  the  different  governors  to  in- 
spect railways  as  the  saipe  were  construct- 
ed, In  their  respective  reports  of  inspection 
to  the  respective  governors,  stated  the  num- 
ber of  miles  and  feet  of  main  track,  the  num- 
ber of  miles  or  feet  of  bridges,  culverts,  and 
tresties,  the  number  of  depots,  cars,  engines, 
weight  of  iron,  and  width  and  character  of 
track  and  grade.  The  action  of  the  respec- 
tive governors  (except  Gov.  Roberts)  in  said 
reports  were  usually  in  the  following  words, 
"Reports  examined  and  approved,"  upon 
which  reports  and  action  of  the  respective 
governors  the  commissioner  of  the  general 
land  office  issued  to  the  respective  com- 
panies the  certificates  for  main  track  and 
sidings.  During  the  administration  of  Gov. 
Roberts  the  reports  of  the  engrineers  were  in 
substance  and  form  of  those  made  to  other 
governors,  but  he  approved  for  only  the 
number  of  miles  of  main  track  stated  in  the 
reports.  In  one  instance  during  the  admin- 
istration of  Gov.  Davis  he  approved  one  re- 
port for  sidings  exclusively,  for  which  cer- 
tificates were  issued  in  the  usual  amount 
per  mile.  This  was  also  done  in  one  in- 
stance by  Gov.  Hubbard,  for  which  certifi- 
cates issued.  On  March  13,  1877,  G«t.  Hub- 
bard   made    the    following    indorsement    on 


one  of  the  reports:  "This  report  of  In- 
spector Gray  examined,  and  approved  for 
thirty  miles  of  main  track  and  sidings,  as  be- 
ing made,  graded,  and  in  all  respects  com- 
plying with  the  law."  In  many  cases  pat- 
ents were  issued  on  said  certificates  for  both 
main  line  and  turnouts,  and  in  some  cases 
did  not  separate  the  quantity  of  land  for 
main  line  from  the  quantity  of  land. for  sid- 
ines. 

The  said  railway  company  bad  expended 
large  sums  of  money,  as  aforesaid,  in  the 
work  of  surveying  such  lands,  locating  and 
correcting  the  same;  also  in  preserving  said 
railway  company,  and  enabling  it  to  perform 
the  duties  Incumbent  upon  it  as  a  common 
carrier;  and  has  paid  large  sums  of  money, 
by  way  of  taxes,  to  the  state  of  Texas.  Said 
lands  have  been  surveyed  in  all  respects  as 
the  law  requires  lands  to  be  surveyed  for 
railway  companies,  by  virtue  of  the  donations 
of  grants  of  land,  into  tracts  of  640  acres, 
where  the  same  could  be  done,  surveying  an 
equal  amount  for  the  benefit  of  the  school 
fund,  the  field  notes  of  which  were  recorded, 
and  are  now  in  the  proper  surveyor's  office. 
That  maps,  plats,  and  sketches  thereof  were 
duly  made,  which,  with  the  field  notes  and 
certificates,  have  been  duly  returned  to  the 
general  land  office  of  the  state  of  Texas 
within  the  time  required  by  law,  and  have 
remataied  on  file  in  the  land  office  ever  since. 
That  the  same  were  duly  platted  upon  the 
maps  of  the  general  land  office  of  the  state 
of  Texas,  and  suitably  marked  as  the  lands 
of  the  railway  company.  The  maps  of  the 
same  are  in  use  of  the  land  office  of  the 
state  of .  Texas  now.  The  odd  sections  are 
recognized  as  said  railway  company's  lands, 
and  maps  thereof  have  been  furnished  to 
the  county  surveyors  in  all  the  counties 
where  the  said  lands  are  situated,  and  are 
now  in  their  possession  and  control,  showing 
said  lands  platted  thereon,  which  are  rec- 
ognized by  the  state  of  Texas,  through  its 
officers,  as  the  lands  granted  to  said  de- 
fendant railway  company.  The  following 
commissioners  have  issued  land  certificates 
for  sidings  as  weU  as  for  main  line,  to  wit. 
Stevens,  Crosby,  White,  Kuechler,  and 
Grooa.  During  the  administration  of  the  fol- 
lowing govemore  land  certificates  were  is- 
sued for  sidings  and  main  line  to  the  rail- 
way companies  named  as  follows:  (3ov.  B. 
M.  Pease,  to  the  Butfalo  Bayou,  Brazos  & 
Colorado  Railroad;  Gov.  H.  Runnels,  to  the 
Southern  Pacific  Railroad  Company,  to  the 
San  Antonio  &  Mexican  Railroad  Ciompany; 
Gov.  Sam  Houston,  to  the  Southern  Pacific 
Railroad  Company;  (Sov.  Edward  Clark,  to 
the  Washington  County  Railroad  Ompany, 
to  the  Buffalo  Bayou,  Brazos  &  Colora- 
do Railroad  (Company;  Gov.  J.  W.  Throck- 
morton, to  the  Texas  &  New  Orleans  Rail- 
road Company,  to  tlie  Washington  County 
Railroad  Company;  Gov.  E.  J.  Davis,  to  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
road Company,  to  the  Galveston,  Houston  & 
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HendersoD  Railroad  Company,  to  tbe  Indlan- 
»]a  Railroad  Company,  to  the  Texas  Pacific 
Railroad  Company,  to  the  Houston  &  Great 
Northern  Railroad  Company,  to  the  Houston 
ft  Texas  Central  Railway  Company,  to  the 
Waco  ft  Northwestern  Railway  Company; 
Got.  Richard  Coke,  to  the  Texas  ft  Pacific 
Railroad  Company,  to  the  Houston  &  Great 
Northern  Railroad  Company,  to  the  GnU,  Col- 
orado ft  Santa  F^  Railway  Company,  to  the 
Galveston,  Harrisburg  &  Santa  F6  Railroad 
Company;  Got.  R.  B.  Hubbard,  to  the  Texas 
Pacific  Railroad  Company,  to  tbe  Houston  & 
Great  Northern  Railway,  to  the  Golf,  Colorado 
ft  Santa  F6  Railway  Company,  to  the  Denison 
ft  Sootheastem,  to  the  East  Line  ft  Red  River 
Railroad,  to  the  Tyler  Tap  Railroad,  to  the 
Houston  East  ft  West  Texas  Railroad,  to 
the  Georgetown,  to  the  Dallas  &  Wichita, 
to  tbe  Galveston,  Harrisburg  &  San  Antonio 
Railroad,  to  the  Texas  Western. 

The  lands  were  surveyed  and  located  and 
certlfl<<ate8  issued  as  shown  by  tbe  statement 
Id  plaintiff's  petition.  The  defendant  com- 
pany completed  its  line  of  railway  from  San 
Antonio  to  El  Paso  and  to  Rio  Grande  river, 

hi  El  Paso  county,  beginning  on  the  

day  of ,  a  distance  of  623.14  miles,  and 

ending  on  the  day  of ,  18—,  for 

which  It  never  recelTed  any  certificates  for 
land.  H.  B.  Adams,  as  vice  president  of  the 
GalTeston,  Harrisbarg  &  San  Antonio  Rail- 
way Company,  made  application  to  bis  ex- 
cellency, O.  M.  Roberts,  governor  of  the 
state  of  Texas,  to  appoint  a  civil  engineer  to 
examine  and  Inspect  said  portion  of  com- 
pleted line,  which  application  was  refused  by 
Gov.  Roberts.  The  act  legalizing  the  organ- 
ization of  the  Buffalo  Bayou,  Brazos  ft  Colo- 
rado Railroad  Company  was  approved  Sep- 
tember 4,  1850.  The  Southern  Pacific  Rail- 
road Company  was  chartered  August  16, 
1856.  The  San  Antonio  ft  Mexican  Gulf 
Railway  Company  was  chartered  September 
5,  1850.  The  Washington  County  Railroad 
GomiMny  was  Incorporated  February  2,  1856. 
The  Texas  ft  New  Orleans  Railroad  Com- 
pany was  incorporated  prior  to  February  7, 
1861.  l%e  Galveston,  Houston  ft  Hender- 
son Railroad  Company  was  Incorporated 
Pebmary  7,  1853.  The  Indlanola  Railway 
Company  was  Incorporated  January  21,  1858. 
The  Texas  &  Pacific  Railway  Company  was 
not  chartered  by  the  state  of  Texas.  The 
Houston  &  Texas  Central  Railway  Company 
was  incorporated  September  1,  1856.  The 
Waco  Tap  Rafiroad  Company  was  Incorpo- 
rated in  1866.  By  act  of  May  24,  1873,  the 
Waco  ft  ■Northwestern  Railroad  Company 
was  merged  with  the  Houston  ft  Texas  Cen- 
tral Railway  Company.  Tbe  Gnlf,  Colorado 
ft  Santa  Fe  Railroad  Company  was  incor- 
porated May  28,  1873.  Tbe  Denison  ft  South- 
eastern Railroad  Company  was  chartered  Ju- 
ly 27,  1877.  The  East  Line  ft  Red  River 
Railroad  Company  was  incorporated  by  an 
act  of  March  22,  1871.  The  Tyler  Tap  Rail- 
road Company  was  Incorporated  by  act  of 
v.8'Js.w.no.l — 8 


December  1,  1871.  The  Houston.  East  & 
West  Texas  Railway  Company  was  Incor- 
porated by  act  of  March  11,  1873.  The 
Georgetown  Railroad  Company  was  charter- 
ed May  31,  1878  The  Dallas  ft  Wichita 
Railroad  Company  was  Incorporated  Decem- 
ber 2,  1871.  The  Texas  Western  Railroad 
Company  was  incorporated  February  16, 
1852.  The  Columbus  Tap  Railroad  Company 
was  incorporated  February  2,  1860.  The 
Gulf,  Western  Texas  ft  Pacific  Railroad 
Company  consoUdated  with  the  Indianola  ft 
San  Antonio  Railroad  Company  August  4, 
1870.  The  Galveston,  Brazos,  Colorado,  N. 
G.  Railroad  was  Incorporated  February  2, 
1875. 

The  defendant  company  located  the  land 
sued  for  by  virtue  of  315  certificates  out  of 
415  Issued  on  the  first  section  of  that  portion 
of  its  road  from  the  Colorado  river  to  the 
Guadalupe  bridge,  the  407  certificates  of  the 
433  Issued  on  the  second  section  of  Its  road, 
the  308  certificates  Issued  on  the  third  sec- 
tion of  Its  road,  91  certificates  of  the  102 
issued  on  the  fourth  section  of  Its  road,  and 
the  262  certificates  Issued  on  the  fifth  sec- 
tion of  its  road;  said  sections  of  road  being 
as  heretofore  referred  to  In  this  agreement. 
That  the  railroad  company,  long  prior  to  the 
Institution  of  this  suit,  executed  mortgages 
for  large  amounts  of  money  to  secure  issue 
of  bonds.  The  mortgages  were  secured  upon 
the  following  property:  The  line  of  road  and 
its  franchise,  and  on  all  the  lands,  locations, 
sun'eys,  land  scrip,  and  rights  to  lands  that 
have  been  or  may  be  hereafter  acquired  by 
said  company  for  the  construction  of  its 
railroad  from  Harrisburg  to  San  Antonio  by 
Tirtue  of  any  general  or  special  acts  of  the 
legislature  of  the  state  of  Texas  making  do- 
nations of  lands.  Some  of  said  mortgages 
are  each  for  the  sura  of  $20,000  per  mile  of 
the  road.  One  of  said  mortgages  is  the 
mortgage  mentioned  in  defendant's  plea,  in 
which  George  F.  Stone  is  the  sole  surviving 
trustee;  and  It  shall  not  be  necessary  to  fur- 
ther describe  the  said  mortgages.  The  said 
mortgages  and  bonds  which  they  secure  were 
issued  and  floated  on  the  money  market,  and 
money  obtained  for  the  purpose  of  building 
and  constructing  the  railroad  of  defendant 
company,  and  were  duly  recorded  In  the 
counties  where  lands  are  situated.  The 
Railway  company  treated  and  understood, 
and  also  the  holders  of  said  mortgages  so 
understood,  that  the  lands  sued  for  were  em- 
braced In  and  secured  by  said  mortgages; 
but  this  point  is  not  conceded  by  plaintiff. 
The  state  refused  to  Issue  and  grant  any  cer- 
tificates to  the  defendant  compony  for  any 
part  of  the  road  constructed  west  from  San 
Antonio  to  El  Paso,  which  Is  a  distance  of 
623.14  miles.  The  construction  of  that  part 
of  the  railroad  began  west  at  Columbus  In 
March,  1873,  and  was  completed  to  the  West 
Navldad  about  January  1,  1874.  The  road 
was  opened  for  business  on  the  following 
dates:   Weimar,  November  16,  1873;    Schul- 
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enbnrg,  December  1,  1873;  Flatonia,  April 
16, 1874;  Waelder,  July  1,  1874;  Lullng,  Sep- 
tember 1,  1874;  Kingsbury,  July  23,  1875; 
Segnln,  August  10.  1875;  Guadalupe  River, 
August  10,  1876.  Construction  west  of  San 
Antonio  began  in  May,  1881.  The  first  gradr 
Ing  at  Rio  Grande  river,  near  El  Paso,  was 
done  on  March  28,  1881.  The  construction 
of  the  road  was  finished  from  Ki  Paso  east- 
ward December  27,  1882.  The  road  was 
opened  for  business  west  from  San  Antonio 
and  El  Paso  at  La  Coste,  25  miles,  October, 
1881;  at  Hondo,  50  miles,  1881;  at  Sablnal, 
71  miles,  October  24,  1881;  at  Uvalde,  03 
miles,  November  21,  1881;  at  Eagle  Pass 
Junction,  132  miles,  March  6,  1882;  at  Del 
Rio,  170  miles,  June  23,  1882.  Construction 
west  from  San  Antonio  and  east  from  El 
Paso  met  in  January,  1883.  W.  P.  Harde- 
man Inspected  the  road  west  from  San  An- 
tonio under  appointment  of  Gov.  Roberts 
first,  and  afterwards  under  contract  with 
Mr.  Pierce,  who  was  then  the  president  of 
the  railway  company.  The  first  inspection 
was  made  on  June  27  and  28,  18S1,  for  11 
miles;  balance  made  not  long  after  the  re- 
peal of  the  law.  The  work  west  of  San 
Antonio  began  June  4,  1881.  From  Leona 
river  to  a  short  distance  west  of  Del  Rio  the 
road  was  completed  before  April  22,  1882, 
a  distance  of  163.6  miles.  Inspected  the 
road  under  contract  with  Pierce  from  Rio 
Grande  above  El  Paso,  268  miles,  to  a  point 
near  Marathon,  pointed  out  by  Chief  Engi- 
neer Mr.  LInburg  as  the  point  to  which  the 
road  was  completed  April  22,  1882.  Inspect- 
ed all  that  was  completed  to  April  22,  1882. 
Do  not  know  the  exact  date;  but  what  he 
did  Inspect  be  found  complete,  and  in  run- 
ning order,  and  In  other  respects  according 
to  law.  Tbe  unappropriated  public  domain 
was  as  follows  at  the  dates  given:  August 
31.  1872,  88,842,704.5;  August  31,  1873,  84,- 
565,367.91;  .January  24.  1874,  83,783,750.91; 
August  3,  1874,  79,227,793.1.  At  the  foUow- 
ing  named  dates  the  unapi>ropriated  public 
domain,  according  to  the  then  commissioner 
of  the  general  land  ofBce,  had  ceased  to  ex- 
ist, and  the  state's  land  liabilities  exceeded 
its  land  assets,  to  wit:  August  31,  1882,  de- 
ficiency 6,136,615  acres;  August  31,  1884,  de- 
ficiency 6,745,723  acres.  At  date  of  laad 
commissioner's  report,  August  31,  1892,  ex- 
cess of  public  domain  over  liabilities  was  es- 
timated at  745,666  acres.  Change  from  lia- 
bility in  1883  to  excess  in  1892  was  caused 
by  the  return  of  certificates  within  the  con- 
stitutional limitation  of  five  years  from  date 
of  issuance,  or  by  their  location  on  reserved 
lands,  which  rendered  them  void  unless  float- 
ed as  provided  by  law.  An  approximate  es- 
timate of  the  unappropriated  public  domain 
reserved  from  location  by  certificate  and 
sale,  made  January  12,  1893,  make  the  num- 
ber of  acres  of  such  land  4,3»3.835.  Res- 
ervation was  first  made  by  the  act  of  July 
14,  1879,  which  took  efl^ect  October  9,  1879. 
The  number  of  acres  of  the  unappropriated 


public  domain  was  at  that  time  approxi- 
mately 31,023,298,  as  per  report  of  tbe  com- 
missioner of  this  office. 

Opinion. 

This  suit  was  instituted  on  the  5th  day  of 
January,  1803,  by  C.  A.  Culberson,  attorney 
general  of  the  state  of  Texas,  In  behalf  of 
the  state,  to  recover  1,383  tracts  of  land,  con- 
taining, in  the  aggregate,  879,070  acres  of 
land  situated  in  the  counties  of  Jeff  Davis, 
Presidio,  Brewster,  Kimble,  San  Saba,  Val 
Verde,  Crockett,  McCuUoch,  Pecos,  Buchei, 
Reeves,  Schleicher,  Sutton,  and  Zavalla,  and 
to  cancel  patents  issued  to  appellant  for  said 
land.  After  setting  out  tbe  land  sued  for, 
and  the  locating  of  certificates  on  it  by  ap- 
pellant, it  was  alleged  that  the  Buffalo 
Bayou,  Brazos  &  Colorado  Railroad  Company 
was  chartered  by  a  special  act  of  tbe  legis- 
lature of  date  F'ebruary  11,  1850;  that  by 
that  special  act  said  company,  and  appellant 
as  its  successor,  was  autborized  only  to  build 
an  extension  of  its  railroad  to  the  city  of 
Austin,  and  to  a  line  extending  north  from 
Austin  to  connect  with  some  road  running 
north  of  Austin  to  the  Pacific  Ocean;  that 
said  railroad  companies  were  not  entitled  to 
receive  any  lands  for  the  construction  of  any 
road  from  Columbus  to  San  Antonio  and 
westward  for  which  appellant  has  received 
land  certificates;  ttiat  by  the  special  act  of 
the  legislature  of  the  state  of  Texas  approved 
July  27,  1870,  the  name  of  the  Buffalo  Bayou, 
Brazos  &  Colorado  Railroad  Comx>any  was 
changed  to  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company,  and  by  its  pro- 
visions appellant  was  for  the  first  time  given 
authority  to  extend  its  road  from  Columbus 
to  San  Antonio,  for  which  the  land  certifi- 
cates in  question  were  issued,  and  ttiat  at 
the  time  of  their  issuance  the  constitution  of 
1869-70  forbade  the  legislature  to  grant  lands 
to  railway  companies  for  the  construction  of 
their  roads;  that  there  were  Issued  to  appel- 
lant, at  different  times,  1,610  certificates,  by 
the  commissioner  of  the  general  land  office  of 
Texas,  for  a  line  of  road  from  Columbus  to 
the  east  pier  of  the  bridge  across  tbe  Guada- 
lupe river,  all  of  which  road  was  construct- 
ed between  July  27,  1870,  and  October  27, 
1876;  "that  at  no  time  during  said  period 
was  there  any  law  in  existence  in  this  state 
authorizing  the  issuance  of  land  certificates 
to  the  defendant  company  for  main  track  or 
sidings,  and  especially  does  the  plaintiff  aver 
and  represent  tliat  at  no  time  during  said 
period  was  there  any  law  in  existence  author- 
izing the  Issuance  of  certificates  to  said  eom- 
ponyfor  the  constructlonofltsllneof  road  l)e- 
tween  Columbus  and  the  Guadalupe  bridge." 
It  was  therefore  charged  that  the  certificates 
were  unlawfully  issued,  and  were  null  and 
void.  On  the  Gth  day  of  March,  1893,  appel- 
lant filed  a  petition  for  removal  of  the  cause 
to  tbe  circuit  court  of  the  United  States, 
which  was  overrxiled.  On  March  13,  189;{, 
appellant  filed  its  answer,  setting  up  that  it 
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liad,  in  1880,  mortgaged  the  land  in  contro- 
versy to  Andrew  Pierce  and  George  Stone; 
that  Pierce  was  dead,  and  Stone  was  the  sole 
sarriving  trustee,  and  that  Stone  was  a  nec- 
essary party  to  the  suit.  Appellant  also 
pleaded  general  denial,  and  specially  pleaded 
all  its  charters,  and  all  laws,  general  and  spe- 
cial, of  the  state  of  Texas,  by  which  it  be- 
came entitled  to  the  lands  claimed  by  it. 
Defendant  further  answered,  among  other 
things,  that  it  was  proyided  in  section  11  of 
the  charter  granted  in  1870  that  said  new 
company  shall  be  entitled  to  the  same  or  sim- 
ilar rights  and  relief  (except  state  aid  In 
bonds  or  Indorsement  of  guaranty  of  interest 
on  bonds)  granted  to  or  provided  for  any  oth- 
er railroad  company  by  the  legislature,  and 
upon  the  same  or  similar  terms  and  condi- 
tions, as  far  as  snch  rights  and  relief  are  in 
their  character  applicable  to  said  new  com- 
pany or  its  line  or  lines  of  railroad.  Defend- 
ant pleaded  specially,  as  aforesaid,  its  title  at 
length,  and,  further,  the  amendment  of  the 
constitution  in  1873;  and  pleaded  further,  that 
upon  the  adoption  of  the  said  amendment  to 
the  constitution  the  legislature  of  Texas  pro- 
ceeded to  grant  to  and  proTide  for  a  large 
number  of  railroads  rights  to  16  sections  of 
land  to  the  mile  of  completed  road;  and  de- 
fendant thereupon  proceeded  to  construct  its 
road  from  Columbus  to  the  Guadalupe  river; 
nnd  defendant  constructed  the  same  relying 
in  good  faith  upon  the  promise,  agreement, 
and  undertaking  of  the  state,  as  fully  set 
forth  in  said  section  11  of  its  charter  of  1870; 
and  defeidant,  from  time  to  time,  received 
the  lands  sued  for  as  said  construction  pro- 
«-eeded.  On  the  16th  day  of  August,  1876, 
the  legislature  passed  a  general  law  granting 
Ifi  sections  of  land  per  mile  to  railroads;  and 
on  the  22d  day  of  April,  1882,  the  legislature 
repealed  all  laws  granting  lands  to  railroads. 
Defendant  also  claimed  that  It  was  entitled 
to  the  lands  for  the  following  reasons,  to  wit: 
First.  By  reason  of  the  legislation,  charters, 
and  amendments  thereto,  and  the  general 
laws  applicable  to  railroad  companies  passed 
prior  to  the  constitution  of  1869,  which  se- 
cured its  rights  to  the  land,  and  which  could 
not  be  Impaired  by  any  subsequent  leg^isla- 
tion,  without  violating  the  provisions  of  the 
constitution  of  the  United  States.  Second. 
Because  it  was  entitled  to  the  land  by  virtue 
of  the  act  of  the  legislature  passed  July  22, 
1870,  and  by  virtne  of  the  amendment  to 
section  6,  art  10,  of  the  constitution  of  1869. 
Third.  It  Is  entitled  to  said  land  by  virtue  of 
the  provisiona  of  section  11  of  said  act  of 
1870  supplementaiy  to  its  charter;  and  by 
reason  of  the  fact  that,  subsequent  to  the 
amendment  to  the  constitution  made  in 
1873,  the  legislature  proceeded  to  and  did 
make  numerous  and  specific  grants  of  16 
sections  of  land  per  mile  of  completed  road 
to  other  roads  in  this  state;  and  defendant, 
relying  upon  the  provisions  of  its  charter, 
commenced  and  continued  the  construction 
of  its  road  In  good  faith,  and  in  reliance  up- 


on the  recognition  and  performance  by  the 
plaintiff  of  its  obligation  to  accord  to  de- 
fendant equal  rights  with  other  roads,  in 
favor  of  which  special  land  grants  of  16 
sections  of  land  to  the  mile  of  completed 
road  had  been  made.  Fourth.  Because,  if 
it  was  not  otherwise  entitled  thereto,  it  was 
entitled  to  have  lands  by  force  and  virtue  of 
the  act  passed  August  15,  1876,  and  by  rea- 
son of  the  fact,  on  the  faith  and  In  reliance 
upon  the  provision  of  said  act,  the  defendant 
constructed  that  portion  of  its  road  between 
San  Antonio  and  El  Paso,  amounting  to 
623.14  miles,  which  entitled  It  to  receive 
from  the  state  16  sections  of  land  for  each 
mile,  amounting  in  the  aggregate  to  6,380,- 
953.6  acres  of  land,  which  was  constructed 
subsequent  to  August  15,  1876.  Defendant 
further  averred  that  by  reason  of  the  action 
of  the  executive  officers  of  the  state  in  con- 
struing the  law;  appointing  engineers  to  in- 
spect the  road;  the  report  of  such  engineers; 
the  acticn  of  the  governor  thereon;  the  issu- 
ance of  certificates;  the  survey  and  location 
of  the  land;  maps  and  plats  thereof  filed  in 
the  office  of  the  commissioner  of  the  general 
land  office,  and  also  in  the  surveyor's  oflice, 
and  the  state  officers  fully  recognize  them  to 
be  the  lands  of  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  (Company  for  a  pe- 
riod of  many  years;  the  decisions  of  the 
highest  court  in  the  land,  establishing  the 
rule  of  property;  the  payment  of  large  sums 
of  money  by  defendant  in  surveying  and  lo- 
cating the  lands;  the  payment  of  taxes,  pat- 
ents, and  betterments,  which  the  state  has 
made  no  provision  to  pay  or  to  return  to  de- 
fendant; and  during  a  period  of  more  than 
10  years  the  state  of  Texas  and  her  officials 
have  stood  by  and  allowed  the  assertion  of 
title  to  said  lands  by  the  railway  company, 
permitting  the  lands  to  be  mortgaged  and 
money  obtained  in  the  money  markets  of 
the  world,— the  state  is  estopped  from  the 
recovery  of  the  lands  in  this  cause,  and  that 
the  same  is  a  stale  demand.  Defendant  al- 
so prayed  for  affirmative  relief,  and,  if  with- 
in the  power  of  the  court,  for  judgment  for 
the  said  land  certificates  which  have  not 
been  Issued,  requiring  the  same  to  be  issued 
to  defendants,  and  praying  the  court  for  such 
affirmative  relief  in  the  premises  as  it  was 
entitled  to.  The  cause  was  tried  on  Sep- 
tember 13,  1893,  and  Judgment  was  rendered 
in  favor  of  the  state  of  Texas  for  all  the 
lands  sued  for. 

Finding  that  the  statement  of  facts  is  as 
much  condensed  as  we  could  make  it  in  jus- 
tice to  the  parties,  we  have,  with  a  few 
emendations,  adopted  it  as  our  conclusions  of 
fact.  The  first  and  second  assignments,  pre- 
senting the  error  in  the  refusal  to  remove 
this  cause  from  the  state  to  the  federal 
court,  cannot  be  sustained.  The  points  there- 
in presented  have  been  decided  by  the  su- 
preme court  of  the  United  States  adversely 
to  the  contention  of  appellant.  State  of 
Tennessee  v.  Bank  of  Commerce,  162  U.  S. 
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454,  14  Sup.  Ct.  654.  In  that  case  it  was 
beld  that  "a  cause  cannot  be  removed  from 
a  state  court  simply  because,  In  the  progress 
of  the  litlKatton,  it  may  become  necessary  to 
give  a  construction  to  the  constitution  or 
laws  of  the  United  States."  The  trustee  In 
the  mortgage,  George  F.  Stone,  was  not  a 
necessary  party  to  this  suit.  Mortgagees 
are  not  necessary  parties  to  actions  of  tres- 
pass to  try  title  brought  against  mortgagors. 
If  the  state  was  willing  to  run  the  risk  of 
another  lawsuit  with  the  mortgagee,  it  does 
not  concern  appellant.  Its  title  was  not 
strengthened  or  weakened  by  the  existence 
of  the  mortgage.  We  are  of  the  opinion 
that  the  illegal  acts  of  the  land  commissioner 
In  granting  the  land  certificates,  and  of  the 
governor  in  granting  i>atents  to  the  land,  do 
not  estop  the  state  of  Texas  from  recovering 
the  lands  sued  for.  "The  state  cannot  be  es- 
topped by  the  acts  of  any  of  its  officers,  done 
in  the  exercise  of  a  power  not  conferred  nit- 
on them,  any  more  than  It  can  be  bound  by 
contracts  made  by  Its  officers  which  they 
were  not  empowered  to  make.  The  powers 
of  all  officers  are  defined  and  conferred  by 
law,  and  of  these  all  persons  who  deal  with 
them  must  take  notice.  Acts  done  In  excess 
of  the  powers  conferred  are  not  official  acts." 
Day  Land  &  CatOe  Ck).  v.  State,  68  Tex.  526, 
4  S.  W.  863. 

The  questions  raised  by  the  remaining  as- 
signments of  error  have  been  certified  by 
this  court  to  the  supreme  court,  and  have 
been  answered  adversely  to  appellant.  Gal- 
veston, H.  &  S.  A.  Ry.  Ck).  v.  State  (opinion 
delivered  March  19,  1806),  34  S.  W.  746.  In 
that  opinion  it  was  beld  that  appellant  did 
not  succeed  to  the  rights  that  would  have 
accrued  to  the  Buffalo  Bayou,  Brazos  &  Col- 
orado Railroad  had  it  been  extended,  as  pro- 
vided by  its  charter,  to  Austin,  and  that  it 
was  no  defense  to  the  action  for  the  recov- 
ery of  the  lands  Involved  in  this  suit  that 
the  company  may  have  been  entitled  to  cer- 
tificates for  the  163  miles  of  railroad  con- 
structed west  of  San  Antonio  under  the  law 
of  1876.     The  judgment  is  affirmed. 


LAING  et  aL  t.  HANSON.* 

(Conrt  of  Civil  Appeals  of  Texas.     May  6, 

1896.) 

A8aOMi>!l|T-CoNPI.AtNT— InDBMiriTT— BVIDBNCB  Or 

Damaqb— AgsioNifsxT  or  Bbboks. 
1.  That  part  of  a  petition  in  an  action  to 
recover  divers  sums  on  account  of  the  construc- 
tion of  a  railroad,  retiting:  "At  the  special  in- 
stance and  reqnest  of  defendants,  plamtiff  did 
work  on  said  line  of  railway  on  the  •  ♦  ♦ 
datpB  8et  out  in  Ezliibit  O,  which  is  filed  here- 
with and  made  a  part  hereof,  which  said  worli 
consisted  in  building  and  repairinf;  bridges, 
packing  np  track,  loading  and  unloading  pile 
timber,  banling  iron,  and  repairing  cars,  as  fully 
set  out  in  said  exhibit,  in  the  aggregate  to  $135.- 
67;  that  defendants  thereafter  received  and  ac- 
cepted said  work,  and  became  liable  to  the  plain- 


1  Rehearing  denied. 


tiff  for  the  reasonable  valne  thereof,  to  wit.  the 
sum  of  $135.67,"— is  sufficiently  certain  in  its  al- 
legations to  present  a  good  canse  of  action 
without  any  reference  to  the  exhibit. 

2.  When  a  contractor  liable  to  another  for 
damages  caused  in  the  performance  of  his  con- 
tract by  his  subcontractor,  which  the  latter  has 
agreed  to  indemnify  him  against,  being  sued  for 
the  damages,  compromises  the  suit,  without  the 
knowledge  or  consent  of  the  subcontractor,  aft- 
er the  latter  has  neglected  the  opportunity  offer- 
ed him  to  defend,  the  amount  compromised  for 
is  no  evidence  against  the  subcontractor  of  the 
amount  of  damages  for  which  he  is  liable,  but 
merely  fixes  a  limit  beyond  which  damages  can- 
not t>e  shown  against  him. 

3.  Failure  to  submit  a  charge  will  not  be 
held  error,  where  the  assignment  or  statement 
thereunder  does  not  indicate  that  there  was 
any  evidence  to  warrant  it. 

4.  An  assignment  that  the  conrt  erred  in 
overruling  a  motion  for  new  trial  on  account  of 
the  grounds  therein  stated  is  too  general. 

Appeal  from  Dallas  oounty  court;  T.  F. 
Nash,  Judge. 

Action  by  H.  Hanson  against  Lalng  & 
Smoot.  Judgment  for  plaintift,  defendants 
appeaL    Affirmed. 

Dickson  &.  Moroney,  for  appellants.  Mc- 
Coy &.  Hudson,  for  appellee. 

NEILL,  J.  Suit  by  appellee  (plaintUf  be- 
low) against  Lalng  &  Smoot,  a  firm  composed 
of  Jos.  Lalng  and  E.  K.  Smoot,  to  recover 
divers  sums  of  monev  on  transactions  grow- 
ing out  of,  and  connected  with,  a  contract  of 
the  former  with  the  latter  parties  to  do  cer- 
tain work  for  them  in  the  construction  of  a 
railroad.  There  was  a  vei"dict  and  Judgment 
for  the  plaintiff  for  $617.00,  from  which  we 
have  this  appeah  As  it  would  serve  no  use- 
ful purpose  to  make  a  full  statement  of  this 
case,  only  such  matters  as  are  related  to  the 
assignments  will  be  stated  in  connection  with 
them. 

The  first  assignment  is,  "The  court  erred 
in  overruling  the  fifth  exception  contained  in 
defendants'  third  amended  original  answer 
to  80  much  of  plaintiff's  third  amended  orig- 
inal petition  as  sought  to  recover  upon  a 
claim  for  $135.67."  The  part  of  the  petition 
to  which  the  exertion  referred  to  in  the 
assignment  was  directed  is  as  follows:  "At 
the  special  instance  and  request  of  defend- 
ants, phiintiff  did  and  performed  a  large 
amount  of  work  on  said  line  of  railway  on 
the  days  and  dates  set  out  In  Exhibit  C. 
which  is  tiled  herewith  and  made  a  luirt 
hereof,  which  said  work  consisted  in  build- 
ing and  repairing  bridges,  packing  up  track, 
loading  and  imluading  pile  timl)er,  liauling 
iron,  and  repairing  cars,  as  fully  set  out  in 
said  exhibit,  in  the  aggregate  to  $135.67;  that 
defendants  thereafter  received  and  accepted 
said  work,  and  became  liable  to  the  plain- 
tiff for  the  reasonable  value  thereof,  to  wit, 
the  sum  of  $135.07,  but  the  same  to  pay,  or 
any  part  thereof,  they  have,  though  often  re- 
quested so  to  do,  failed  and  refused,  to  plain- 
tiff's damage  in  said  amount."  Elxhibit  C 
shows  the  several  kinds  and  character  of 
work,  the  time  it  was  done,  the  sums  charged 
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tor  the  different  items,  etc.,  corresponding  to 
the  allegations  In  the  petition.  Tlie  exception 
OTerruled  is  as  follows:  "Defendants  special- 
ly except  to  plaintiff's  daim  for  $135.67 
shown  In  his  Exhibit  C,  because  the  plaintiff, 
by  referring  to  one  exhibit  In  this  manner, 
cannot  evade  the  necessity  for  making  proper 
allegations  as  to  work  which  be  claims  to 
have  done,  and  l^ecause  the  same  is  so  un- 
certain in  its  allegations  as  not  to  properly 
notify  these  defendants  of  what  case  they 
would  be  expected  to  meet"  We  do  not 
think  the  petition  is  obnoxious  to  these  ex- 
ceptions. Independent  of  the  exhibit,  it  con- 
tains a  statement  of  the  kind  bt  work  done 
by  plaintiff  at  the  special  instance  of  defend- 
ants, its  value,  and,  by  proper  allegations, 
avers  their  liability  to  pay  for  it.  The  ex- 
hibit supplies  no  omission  necessary  to  pre- 
sent a  good  cause  of  action,  but  only  serves 
to  aid  and  explain  specific  allegations  in  the 
pleading. 

The  second  assignment  of  error  is,  "The 
court  erred  in  sustaining  the  exceptions  con- 
tained in  plaintiff's  second  supplemental  pe- 
tition to  so  much  of  defendants'  third  amend- 
ed original  answer  as  set  up  a  claim  for 
$35  paid  to  B.  O.  Bidwell  for  defending  the 
Baamgartuer  suit,  and  to  the  sum  of  $277.25 
paid  Abe  Banmgartner  In  settlement  of  his 
said  claim,  and  in  refusing,  on  the  trial  of 
said  cause,  to  allow  these  defendants  to  show 
the  amount  they  had  paid  to  Abe  Baumgart- 
uer  in  settlement  of  his  claim."  The  answer 
of  defendants  alleged  that,  under  the  terms 
of  their  written  contract  with  plaintiff,  he 
agreed  to  pay  all  damages  to  the  fences,  the 
crops,  and  other  damages  of  any  kind  which 
he  might  cause,  in  and  along  said  railroad, 
for  which  defendants  might  in  any  way  be 
liable:  that  on  the  30th  of  November,  1890, 
the  force  employed  by  plaintiff  in  and  about 
the  business  of  building  bridges  left  down 
the  fences  of  the  farm  of  Abe  Baumgartner, 
near  Gamer,  in  Parker  county,  Tex.,  on  the 
Une  of  said  road;  that  defendants  were 
general  contractors  with  the  railroad  com- 
pany for  the  construction  of  the  road,  and  as 
such  were  liable  for  Injuries  that  Baumgart- 
ner might  recover  by  virtue  of  his  fences 
being  left  down,  but  that  under  the  contract 
plaintiff  was  liable  over  to  defendants  for 
soch  damages;  that  Baumgartner  instituted 
-snit  in  Parker  cotmty  against  defendants, 
claiming  $600  damages  caused  by  cattle  and 
stock  getting  into  his  farm  on  account  of  his 
fences  having  been  left  down;  that  as  a  mat- 
ter of  fact,  on  account  of  said  fences  being 
left  down  by  plaintiff^  cattle  and  stock  got 
In  Baumgartner's  farm,  and  damaged  his 
crops  to  the  extent  of  $(XX);  that  defendants, 
on  being  sued  therefor,  thereupon  notified 
plaintiff  to  appear  In  the  cause  and  defend 
the  same,  bpt  that  he  refused  to  do  so,  where- 
uiKin  defendants  were  compelled  to  and  did 
employ  B.  G.  Bidwell,  an  attorney  at  law, 
to  defend  said  sxitt;  that  they  notified  plain- 
tiff to  attend  the  trial  of  the  cause,  which 


he  failed  to  do;  and  that  defendants,  hav- 
ing no  defense  to  the  action,  on  March  1, 
1S91,  paid  Baumgartner,  In  settlement  of  the 
suit,  the  sum  of  $277.25,  and  to  said  B.  G. 
BldweU,  for  defending  the  same,  $35,  the 
reasonable  value  of  his  services,  making  a 
total  of  $312.25,  which  was  a  reasonable 
sum  to  pay  in  settlement  of  the  alleged 
claim,  which  defendants  claim  and  plead 
in  offset  of  plaintiff's  demand.  This  part 
of  the  answer  plaintiff  excepted  to  on  the 
ground  (1)  that  it  did  not  show  any  legal 
liability  on  the  part  of  defendants  for  such 
damages  to  Baumgartner,  or  what,  if  any, 
property  of  Baumgartner  was  destroyed  or 
Injured,  or  the  kind  or  extent  of  such  dam- 
ages, if  any;  (2)  that  it  does  not  show  that 
plaintiff  was  In  any  way  a  party  to  said 
suit,  or  was  ever  legally  cited  to  appear  and 
answer  therein;  and  (3)  it  fails  to  show 
that  plaintiff  ever  authorized  or  agreed  to 
the  compromise  of  said  claim,  or  ever  luiew 
of  the  same,  or  in  any  way  authorized  or 
empowered  the  defendants  to  compromise 
the  same.  The  ruling  of  the  court  upon 
these  exceptions  was  that  they  were  well 
taken,  except  as  to  the  allegations  of  Baum- 
gartner's damage,  and  it  was  ordered  that 
the  allegations  with  reference  to  the  pay- 
ment of  $%  to  B.  G.  Bidwell,  and  $277.25 
to  Abe  Baumgartner,  be  stricken  from  the 
answer;  and  In  explanation,  we  suppose, 
of  its  ruling,  the  court  "further  ordered,  ad- 
judged, and  decreed  that  upon  the  trial  of 
the  cause  the  defendants  may.  If  they  can, 
show  the  amount  of  damages  to  the  crops 
of  Abe  Baumgartner  done  by  the  forces  of 
plaintiff,  but  they  cannot  show  the  amount 
claimed  to  hare  been  paid  by  them  to  B. 
G.  Bidwell  for  defending  the  Baumgartner 
suit  against  them,  nor  the  amount  paid  to 
Baumgartner  in  settlement  of  said  stilt." 
After  the  defendants'  witness  Field  testi- 
fied that  he  thought  Baumgartner's  crops 
had  been  damaged  about  $200  or  $250  by 
stock;  that  suit  had  l)een  brought  by  him 
against  defendants  for  the  damages;  that 
plaintiff  had  been  notified  by  him,  as  de- 
fendants' agent,  to  appear  and  defend  It,  and 
of  his  refusal  to  do  so;  and  that  then  the 
suit  was  compromised,— the  witness  was 
asked  what  amoimt  had  been  paid  to  Baum- 
gartner in  compromise,  and  upon  objection 
by  counsel  for  plaintiff  the  court  refused 
to  allow  the  witness  to  answer.  We  will 
here  observe  that  the  bill  of  exceptions  tak- 
en to  the  action  of  the  court  fails  to  show, 
or  even  Intimate,  what  would  have  been 
the  answer  of  the  witness  to  the  question. 
When  a  party,  as  principal  contractor.  Is 
held  to  another  for  damages  caused  in  the 
performance  of  his  contract  by  his  subcon- 
tractor, which  the  latter  has  agreed  to  In- 
demnify him  against,  and  Is  sued  for  such 
damages,  he  may  make  the  subcontractor  a 
party  to  the  suit,  and,  on  proper  pleadings, 
recover  over  against  him  such  judgment  as 
he  himself  may  be  condemned  to  pay.    But, 
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should  the  contractor  fall  to  make  Us  in- 
demnator  a  party,  he  must,  in  order  to  bind 
him  by  the  judgment,  tender  blm  a  full, 
fair,  and  previous  opportunity  to  meet  the 
controversy.  Upon  principle,  no  one  can  be 
held  to  make  answer  without  an  opportunity 
to  defend;  and,  to  bind  one  by  a  judg- 
ment to  which  be  is  not  a  party,  he  should 
be  allowed  all  means  of  defense  open  to  him 
had  he  been  a  party.  Freem.  Judgm.  i  181. 
Conceding  that  the  answer  to  which  this  as- 
signment relates  shows  ample  notice  to  ap- 
pellee of  the  Baumgartner  suit  against  ap- 
pellants, and  that  they  were  given  every 
opportimity  to  defend  It,  it  appears  that  the 
suit  was  not  prosecuted  to  judgment,  but 
that  the  matters  Involved  were  compromised 
without  the  knowledge  or  consent  of  the 
appellee.  Such  compromise  cannot  have  the 
force  to  bind  api>ellee  that  a  judgment  ren- 
dered upon  a  trial  of  the  controversy  would 
have  had.  It  simply  limits  the  amount  to  a 
sum  beyond  which  the  appellants  could  not 
recover  against  the  appellee,  but  does  not 
establish  their  right  to  recover  anything 
against  him,  but  left  the  whole  matter,  save 
such  limitation,  as  between  appellants  and 
appellee,  open  to  adjustment  And  we  ap- 
prehend that  this  Is  the  effect  of  the  ruling 
of  the  trial  court  upon  the  exception  to  the 
answer.  In  other  words,  the  court  held  that 
the  appellants  could  oflTset  appellee's  de- 
mand by  any  damage  they  might  show  they 
had  sustained  by  reason  of  injuries  caused 
to  Bamngartner's  crop  by  the  employ&i  of 
the  appellee,  but  that  the  amount  paid  on 
the  compromise  would  be  no  evidence  of 
such  damages,  which  ruling,  as  applicable 
to  the  facts,  if  not  strictly  correct,  was  not 
prejudicial  to  appellants;  for  the  estimate  of 
the  injuries  to  Baumgartner's  crop  was 
shown  by  appellants'  own  witness  to  be  less 
than  the  sum  which  the  answer  alleges  to 
have  been  paid  on  the  compromise.  This  dis- 
poses of  the  assignment,  4n  so  far  as  it  ques- 
tions the  ruling  of  the  court  on  the  excep- 
tions. As  it  does  not  appear  from  appel- 
lants' bill  of  exceptions  what  would  have 
been  the  answer  of  the  witness  Field,  had 
the  court  allowed  him  to  answer  the  ques- 
tion, we  cannot  say  that  the  appellants  were 
prejudiced  by  the  court's  ruling  In  not  ad- 
mitting the  answer,  even  if  we  should  hold 
Its  exclusion  erroneous. 

The  third  assignment,  which  is  asserted  as 
a  proposition,  is  as  follows:  "The  court  err- 
ed in  charging  the  jury  that,  'If  you  find 
any  damage  for  defendants  on  account  of 
delay  in  tlie  completion  of  the  work  which 
plaintiff  had  to  do,  the  measure  of  the  dam- 
ages would  be  six  per  cent,  per  annum  on 
the  amount  that  was  withheld  from  defend- 
ants by  the  railroad  company,  for  the  time 
It  was  so  withheld.' "  This  Is  the  statement 
made  under  the  assignments:  "The  defend- 
ants allege  that  they  had  been  damaged  on 
account  of  being  deprived  of  the  use  of 
$15,000   for   two    weeks;   and    (2)  $200,    the 


amount  of  wages  they  had  paid  during  this 
ielay  to  employes  who  were  employed  bj 
the  month,  and  were  Idle  during  the  delay 
caused  by  plaintiff."  It  will  be  observed  that 
the  assignment  does  not  point  out  any  error 
in  the  charge.  In  its  relation  to  the  damages 
claimed  for  being  deprived  of  the  use  of 
money,  if  there  was  any  evidence  to  support 
It,  It  Is  correct.  If  there  was  no  evidence  to 
warrant  such  charge,  it  was  error  to  give  It, 
but  the  eiTor  is  in  appeUanls'  favor.  The 
statement  does  not  indicate  that  there  was 
any  evidence  that  would  have  justified  the 
court  in  charging  on  the  amount  of  wages 
appellants  had  to  pay  their  hands  as  dam- 
ages for  appellee's  alleged  delay,  and,  in 
the  absence  of  such  statement  In  their  brief, 
we  are  not  required  to  search  the  record  for 
such  evidence.  If  we  should,  from  Investi- 
gation, find  such  evidence,  and  conclude  that 
there  was  error  in  not  submitting  a  charge 
upon  It,  we  would  not  on  that  account  be 
authorized  to  reverse  the  judgment,  because 
the  assignment  indicates  no  such  error.  Tlie 
statement  under  the  fourth  assignment  of 
error  is  likewise  defective.  The  assignment 
complains  of  the  court's  refusal  to  give  a 
special  charge  asked  by  appellants.  The 
statement  does  not  embody  the  charge  asked, 
nor  show  its  purport,  or  even  indicate  where 
It  Is  to  be  found  in  the  record.  The  rules  re- 
quire that  to  each  proposition  there  shall 
be  subjoined  a  brief  statement,  in  substance, 
of  such  proceedings,  or  part  thereof,  con- 
tained in  the  record,  as  will  be  necessary 
and  sufficient  to  explain  and  support  the 
proposition,  with  reference  to  the  pages  of 
the  record.  Rule  31;  20  S.  W.  vlii.  The 
seventh  assignment  Is,  "The  court  erred  in 
giving  the  special  charge  asked  by  plaintlfC" 
This  assignment  points  out  no  error  in  the 
charge,  and  will  therefore  not  be  considered. 
The  fifth  assignment  of  error,  which  is. 
"This  court  erred  in  overruling  defendants* 
motion  for  a  new  trial  on  account  of  the 
grounds  therein  stated,"  Is  also  too  general 
to  be  considered;  and  the  seventh  has  nei- 
ther a  proposition  nor  statement  under  It 
There  Is  no  error  In  the  record  brought  be- 
fore this  court  In  such  a  way  as  to  authorize 
a  reversal  of  the  judgment,  and  It  Is  affirm- 
ed. 


GULF,  C.  &  S.  F.  BY.  CO.  t.  WARNER. 

(Court  of  Civil  Appeals  of  Texas,    May  20, 

1896.) 

Master  and  Sbrtant — Appliances — Nbouobncb 
or   Fbixow  Servant  —  BIastsk  Concdbrino — 

INSTRUCTIOR  —  ASSIOKMBNT    OP  EbbOB— Rb^OI- 
8ITEB. 

1.  Where  an  action  against  a  railroad  com- 
pany by  an  employs  for  injuries  is  based  on 
negligence  of  an  engineer  and  defective  appli- 
ances, and  the  undisputed  evidence  shows  that 
the  engineer  is  a  fellow  servant  of  plaintiff,  the 
submission  to  the  jury  of  the  issue  of  negligence, 
based  on  the  acta  of  the  engineer,  will  necessi- 
tate a  reversal. 
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2.  A  master  is  not  bonnd  to  famish  the 
newest  and  safest  appliances  for  his  employ*, 
bnt  must  exercise  ordinary  care  in  furnishing 
thom;  which  hare  been  fonnd  Safe  and  are 
ordinarily  used  by  others  in  the  same  business. 

8.  Concurrinff  negligrence  of  a  fellow  serv- 
ant with  the  negligence  of  the  master  will  not 
relieve  the  master  of  liability. 

4.  An  assipiiment  of  error  must  specify  the 
groond  of  objection. 

Appeal  from  district  conrt,  Johnson  county; 
J.  M.  Hall,  Judge. 

Action  by  Charles  C  Warner  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany for  personal  Injuries.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

J.  W.  Terry,  for  appellant  Poindexter  & 
Padelford,  for  appellee. 

FLY,  J.  This  appeal  is  from  a  judgment 
for  $15,000,  rendered  in  the  district  court  of 
.Tohnson  county,  in  favor  of  Charles  C.  War^ 
ner  and  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  The  suit  was  for 
damages  arising  from  personal  injuries  re- 
ceived by  appellee  -while  In  the  employ  of 
appellant  as  a  switchman.  The  negligence 
charged  against  the  railroad  company  was 
the  failure  to  block  Its  guard  rails,  by  reason 
of  which  appellee's  foot  was  caught,  and  he 
was  imable  to  extricate  it,  and  his  leg  was 
run  over  and  crushed  by  a  car  that  was  be- 
ing propelled  along  the  track;  and  also  that 
the  spaces  between  the  ties  were  left  un- 
filled and  unguarded,  which  condition  con- 
tributed to  the  Injury  of  appellee.  Negli- 
gence was  also  charged  upon  the  engineer 
who  was  In  charge  of  the  switch  engine. 
Appellant  answered,  setting  up  contributory 
negligence  on  the  part  of  appellee. 

In  the  brief  of  appellant  the  18th,  19th, 
aoth  and  22d  assignments  of  error  are 
grouped.  The  19th  and  20th  are  In  open 
violation  of  the  rules  In  regard  to  assign- 
ments of  error,  and  are  too  general  for  con- 
sideration. They  come  directly  within  the 
class  mentioned  In  rule  26,  that  are  not  to 
be  considered  by  the  coiut.  The  22d  assign- 
ment of  error  is  meaningless.  It  Is  a  mere 
narration  of  what  was  proved,  or  supposed 
to  have  been  proved,  without  setting  out  any 
error.  The  only  one  of  the  batch  of  assign- 
ments, grouped  as  above  referred  to^  that 
can  be  considered  Is  the  18th,  which  Is  not  a 
model  in  any  respect,  but  in  an  imperfect 
way  can  be  held  to  raise  the  question  of  the 
sufficiency  of  the  evidence  as  to  the  negli- 
gence of  the  company  in  regard  to  defective 
appliances,  and  the  question  of  the  engineer 
being  a  fellow  servant  to  appellee.  The  tes- 
timony, barring  the  opinions  of  witnesses  as 
to  grade  and  departments  of  service,  which 
should  not  be  considered,  showed,  without 
contradiction,  that  appellee  and  the  switch 
engineer  were  fellow  seryants,  under  the  con- 
struction placed  upon  the  fellow  servants'  act 
by  the  supreme  court  In  answer  to  a  certified 
question  in  this  case.    Railway  Co.  v.  Warner 


(opinion  delivered  April  27,  1896)  35  S.  W. 
301.  In  that  opinion  there  is  an  able  analysis 
of  the  law  in  question,  and,  applying  It  to 
the  facta  of  this  case,  we  are  of  the  opinion 
that,  unless  there  was  negligence  on  the 
part  of  appellant  In  the  construction  of  the 
switch  where  appellee  was  injured,  he  cannot 
recover.  The  question  of  fellow  servants 
should  not,  under  the  facts,  have  gone  to  the 
jury,  but  should  have  been  eliminated  by  the 
charge  of  the  court  The  jury  may  have 
found  against  appellant  under  the  construc- 
tion they  may  have  placed  on  the  facts  as 
to  fellow  servants,  or  they  may  have  found 
under  the  issue  of  negligence  in  regard  to 
the  guard  rail  and  the  opening  between  the 
rails.  If  they  found  against  appellant  on 
the  ground  of  negligence  of  the  engineer, 
the  verdict  cannot  stand,  because  the  testi- 
mony shows  he  was  a  fellow  servant  of  ap- 
pellee; and,  not  knowing  upon  what  Issue  the 
verdict  was  rendered,  a  reversal  must  fol- 
low. The  question,  under  the  undisputed 
facts,  was  one  purely  of  law,  and  the  court 
should  have  withheld  the  issue  of  negligence, 
so  far  as  It  arose  from  the  acts  of  the  fellow 
servant,  from  the  jury. 

A  discussion  of  the  evidence  In  regard  to 
the  defects  In  the  track  and  guard  rail  on 
the  spot  where  the  Injury  was  Inflicted  will 
be  unnecessary;  but  It  may  be  well.  In  view 
of  a.  reversal,  to  call  attention  to  rules  of 
law  applicable  to  the  facts.  Masters  are  not 
bound  to  supply  the  best  and  safest  or  new- 
est appliances  for  the  purpose  of  securing 
the  safety  of  their  employ^,  but  they  are 
bound  to  use  reasonable  care  and  prudence 
for  the  safety  of  employes,  by  providing  ap- 
pliances reasonably  safe  and  suitable  for  the 
use  of  such  employes.  While  masters  are 
not  bound  to  adopt  every  new  invention  or 
supposed  improvement,  yet  we  think  that 
the  rule  is  a  good  one  that  they  should  be 
held  to  use  such  appliances  as  have  been 
found  safe,  and  that  are  ordinarily  used  by 
persons  in  the  same  business.  As  said  by 
the  supreme  court  of  Alabama:  "It  is  the 
duty  of  railroads  to  keep  themselves  reason- 
ably abreast  with  improved  methods,  so  as 
to  lessen  the  danger  attendant  upon  the 
service;  and,  while  they  are  not  required  to 
adopt  every  new  invention,  It  is  their  duty 
to  adopt  such  as  are  in  ordinary  use  by 
prudently  conducted  roads  engaged  in  like 
business  and  surrounded  by  like  circum- 
stances. There  have  been  such  advance- 
ments in  science  for  the  control  of  steam, 
and  improvements  in  machinery  and  appli- 
ances used  by  railroads  for  the  better  secu- 
rity of  life,  limb,  and  property,  that  it  would 
be  Inexcusable  to  continue  to  the  use  of  old 
methods,  machinery,  and  appliances,  known 
to  be  attended  with  more  or  less  danger, 
when  the  danger  could  be  reasonably  avoided 
by  the  adoption  of  the  newer,  which  are  In 
general  use  by  well-regulated  railroads.  Not 
that  It  Is  required  of  them  to  adopt  every 
new   invention  useful  in  the  business,   al- 
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thougb  It  may  serve  to  lessen  danger;  but  It 
is  their  duty  to  discontinue  old  methods, 
which  are  Insecure,  and  to  adopt  such  im- 
proTements  and  advancements  as  are  in  ordi- 
nary use  by  prudently  conducted  roads  en- 
gaged in  lUce  business,  and  surrounded  by 
lilce  circumstances."  Railroad  Co.  v.  Jones, 
92  Ala.  218,  9  South.  276.  It  Is  said  by  the 
supreme  court  of  Vermont:  "A  man  in  any 
situation  or  business  Is  always  bound  to  con- 
form to  the  rules  and  usages  which  prudent 
and  careful  men  have  established  in  the  con- 
duct of  similar  business  under  similar  circum- 
stances, and  it  is  negligence  to  make  any  im- 
portant departure  from  such  course  when  It 
proves  more  Injurious  to  others  than  the 
usual  course.  The  role  by  which  he  Is  bound 
to  govern  the  use  of  his  own  Is  that  which 
is  established  by  the  concurrent  use  of  care- 
ful and  prudent  men  in  that  particular  busi- 
ness." Vinton  v.  Schwab,  32  Vt  014.  It  Is 
held  In  Michigan:  "Every  one  has  a  right 
to  expect  that  railroads  will  be  managed  ac- 
cording to  the  custom;  and  railroad  com- 
panies have  a  right,  in  their  turn,  to  expect 
conformity  to  this."  Railroad  Co.  v.  Cole- 
man, 28  Mich.  449.  In  Pennsylvania  it  Is 
said:  "The  general  rule  requires  of  the  mas- 
ter that  be  provide  materials  and  implements, 
for  the  use  of  his  servant,  such  as  are  ordi- 
narily used  by  persons  In  the  same  business." 
Manufacturing  Co.  v.  McCormick,  118  Pa. 
St.  519,  12  Atl.  273. 

There  seems  to  be  some  conflict  of  opinion 
as  to  effect  that  should  be  given  to  proof  of 
an  appliance  being  in  general  use  In  a  cer- 
tain class  of  business.  In  New  York  It 
would  seem  that  proof  that  an  appliance  is 
constructed  in  the  ordinary  way  should  be 
conclusive  that  there  was  no  negligence. 
Ijifflin  v.  Railroad  Co.,  106  N.  Y.  136,  12  N. 
B.  599;  Burke  v.  Witherbee,  98  N.  Y.  562. 
There  are  other  cases  which  do  not  extend 
the  rule  so  far,  but  qualify  It  by  stating  that 
evidence  of  customary  use  Is  entitled  to 
weight,  but  is  not  conclusive  upon  the  sub- 
ject of  the  exercise  of  proper  care.  Railway 
Co.  T.  McDanlels,  107  U.  S.  4.54,  2  Sup.  Ct 
932;  Myers  v.  Iron  Co.,  150  Mass.  136,  22  N. 
B.  631;  Martin  v.  Railway  Co.  (Cal.)  29  Pac. 
643.  The  latter  rule  seems  to  be  the  rule 
followed  In  Texas.  Railway  Co.  v.  Grormley 
(Tex.  Civ.  App.)  27  S.  W.  1051.  After  all, 
the  test  is  ordinary  care;  and  there  could 
be  no  better  rule  by  which  to  ascertain  the 
existence  or  absence  of  such  care  than  to 
compare  the  conduct  of  the  party  charged 
with  negligence  with  the  conduct  of  ordi- 
narily prudent  men  under  like  circumstances. 
Bailey,  Mast  Liab.  p.  30;  Titus  v.  Railroad 
Co.,  136  Pa.  St.  618,  20  Atl.  517. 

Concurring  negligence  of  a  fellow  servant 
with  the  negligence  of  the  master  will  not 
relieve  the  master  of  liability.  Railway  Co. 
v.  McClain,  80  Tex.  85,  15  S.  W.  789;  Rail- 
way Co.  V.  Johnson,  83  Tex.  629,  19  S.  W. 
151;  Lutz  V.  Railway  Co.  (N.  M.)  30  Pac. 
012,  wliere  the  authorities  on  the  subject  are 


fuHy  collated.  Whether  appellee  had  knowl- 
edge of  the  defect  in  the  track,  and  whether 
he  was  guilty  of  contributory  negligence, 
were  questions  of  fact  which  were  properly 
presented  to  the  jury. 

It  is  not  a  compliance  with  the  require- 
ments as  to  assignments  of  error  to  say  a 
charge  Is  erroneous,  and  copy  it,  without 
pointing  out  the  error.  A  number  of  the 
assignments  of  error  In  this  case  are  so 
framed,  and  will  not  be  considered.  We  will 
not  discuss  the  question  of  excess  In  the 
verdict  raised  by  appellant.  For  the  error 
pointed  out  herein,  the  judgment  is  reversed, 
and  the  cause  remanded. 


CBNTRAIi  TEXAS  &  N.  W.  RY.  CO.  v. 

DOUGLAS8.1 

(Onrt  of  Civil  Appeals  of  Texas.     May  6, 

1896.) 

Railkoad   Companibs  —  Injuries  to   Cbild   on 
Track— Neoligbncb — SuFFrciESCT  or 

EVIDKNCB— IN3TI1UCT10XS. 

1.  In  an  action  for  injuries  to  a  child  not 
two  years  old,  the  evidence  showed  tliat  ili- 
fendant's  gravel  train  stopped  for  about  13 
minutes  in  front  of  the  house  where  the  child 
stayed,  which  was  50  feet  from  the  track;  that, 
when  the  train  stopped,  the  trainmen  saw  the 
child  and  its  brother,  a  year  older,  on  the  porcli 
of  the  house;  that  the  ground  was  level,  and 
the  track  was  on  a  level  with  the  surface;  and 
that,  when  tlie  train  started,  such  child  was  in- 
jured by  a  car  atwut  the  center  of  the  train. 
Held,  that  there  was  no  evidence  of  defend- 
ant's npgligence  to  submit  to  the  jury. 

2.  If  the  evidence  warranted  a  charge  on 
negligence,  it  was  error  to  refuse  to  charge  that, 
if  the  trainmen  did  not  see  the  child  approach- 
ing the  train,  nor  closer  to  it  than  the  doorway 
or  yard  of  the  house,  it  was  for  the  jury  to  de- 
termine whether  the  trainmen  should,  as  rea- 
sonably prudent  men,  hare  kept  watch  on  the 
child  to  see  whether  it  would  stray  from  its 
home  and  go  under  the  train,  and  that,  if  not, 
the  fact  that  the  child  was  injured  by  defend- 
ant's train  was  not  alone  sufficient  to  authorize 
u  verdict  for  plaintiff. 

Appeal  from  district  court,  Ellis  county;  J. 
E.  Dlllard,  Judge. 

Action  by  Jesse  Douglass  against  the  (Cen- 
tral Texas  &  Northwestern  Railway  Company 
for  personal  injuries  caused  by  defendant's 
negligence.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Frost,  Neblett  &  Blanding,  for  appellant.  A. 
A.  Kemble  and  B.  P.  Kemble,  for  appellee. 

NEILL,  3.  Suit  by  the  appellee  for  per- 
sonal injuries  inflicted  on  him  by  the  alleged 
negligence  of  appellant,  and  the  judgment  ap- 
pealed from  is  $4,000. 

This  case  was  before  the  court  of  civil  ap- 
peals of  the  Fifth  district  on  an  appeal  from 
a  judgment  in  favor  of  the  present  appellant 
sustaining  a  demurrer  to  the  plaintiff's  pe- 
tition. On  that  appeal  the  court  held  the  pe- 
tition stated  a  cause  of  action,  and  reversed 
the  Judgment.     26  S.  W.  892.     The  allega- 


1  Rehearing  denied. 
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tlona  in  the  petition  are  fully  stated  In  the 
report  of  the  case,  and  need  not  be  repeated. 
The  facts  in  the  caae  are  briefly  as  follows: 
On  the  10th  of  .Tone,  1882,  the  appellee,  Jesse 
DoDglass,  a  child  not  then  two  years  old,  and 
his  brother,  one  year  older,  during  the  ill- 
ness of  their  mother,  were  In  the  care  of  their 
aunt,  Mrs.  Eads,  who  lived  at  Jeffries  Sta- 
tion, on  appellant's  road.  On  the  morning  of 
ttiat  day.  about  11  o'cloclc,  the  grarel  train  of 
defendant,  consisting  of  20  flat  cars,  a  ca- 
boose, tender,  and  engine,  came  up  and  stop- 
ped at  the  east  switch,  opposite  Mrs.  Kads' 
bouse.  At  tbo  time  the  train  was  drawn  up 
and  stopped,  the  appellee  and  his  brother 
were  out  on  tbe  platform  of  the  house,  facing 
the  train.  The  train  remained  stationary 
about  15  or  20  minutes.  Its  crew  consisted 
of  a  conductor,  a  rear  and  front  bralceman, 
engineer,  and  fireman.  The  locality  is  indi- 
cated by  tbe  following  diagram: 


■  CAaoo>r 


The  house  is  about  50  feet  from  the  rail- 
road traclc,  and  there  is  a  wire  fence  between 
it  and  the  house.  There  is  a  conflict  In  the 
testimony  as  to  whether  the  child  was  seen 
by  any  of  the  trainmen  prior  to  bis  injury. 
If,  however,  he  was,  the  testimony  shows  it 
was  just  about  the  time  the  train  stopped, 
when  he  was  on  tlie  porch  or  platform,  C. 
The  ground  between  the  house  and  tracts  was 
nearly  level,  and  the  track  nearly  on  a  level 
with  the  ground.  There  was  a  wire  fence  be- 
tween tbe  house  and  track,  the  lower  wire  of 
which  was  loose,  and  hitched  up  to  a  post  at 
such  height  that  appellee  could  easily  walk 
under  it.  After  the  train  had  remained  some 
15  or  20  minutes,  it  was  signaled  to  move  for- 
ward, and,  when  it  began  to  move  slowly,  tbe 
rear  brakeman,  at  his  proper  place  on  tbe  ca- 
boose, heard  a  scream,  and,  looking,  saw  a 
woman  running  from  the  house  to  the  train, 
the  center  of  the  train  being  opposite  to  the 
house,  and,  supposing  something  "was  the 
matter,"  signaled  for  "down  brakes."  The 
train  was  stopped,  having  moved  about  two 
car  lengths.  When  it  stopped  Mrs.  Eads  was 
seen  pulling  the  child  from  under  the  train. 
WtUle  the  train  was  standing.  Its  aunt  being 
busy  in  the  bouse  preparing  dinner,  tbe  child 
strayed  from  the  house,  and  got  under  the 
train.  She  heard  it  scream  at  the  starting  of 
the  train,  and  ran  to  its  rescue.  Tbe  child 
was  injured  so  that  it  became  necessary  to 
amputate  tbe  little  finger  and  the  two  middle 
ones  of  the  left  band,  and  tbe  big  toe  of  the 
left  foot,  and  from  the  bottom  of  the  left  foot 
the  flesh  to  tbe  bones. 

The  court,  on  the  issue  of  negligence,  in- 
structed the  jury  as  follows:  "It  is  the  duty 
of  the  agents  and  servants  of  a  railway  com- 
pany, while  engaged  in  operating  its  trains,  to 
keep  a  reasonable  lookout,  and  to  use  ordinary 
care  to  prevent  or  avoid  injury  to  persons 
who  may  come  upon  its  track.  'Reasonable 
care,'  as  used  In  this  charge,  means  such  care 
as  a  person  of  ordinary  care  and  prudence 
would  exercise  under  like  circumstances  to 
prevent  injury  to  another.  'Negligence'  is 
the  failure  of  a  person  to  exercise  such  care 
and  prudence  as  a  person  of  ordinary  care 
would  have  exercised  under  like  circumstan- 
ces to  prevent  injury  to  anoth^."  The  Jury 
were  then  told,  if  they  believed,  from  the  evi- 
dence, the  plaintiff's  injuries  were  caused 
from  the  negligence  of  defendant's  agents  and 
servants  in  operating  Its  cars,  the  plaintiff 
would  be  entitled  to  recover;  but,  on  tbe  oth- 
er hand,  to  find  for  the  defendant  If  tbe  In- 
juries were  not  caused  by  the  negligence  of 
Its  servants.  Tbe  defendant's  counsel  re- 
quested the  court  to  give  tbe  Jury  the  fol- 
lowing special  charge:  "If  the  employes  and 
operatives  of  defendant's  train  by  which  the 
plaintiff  was  injured  did  not  see  tbe  child 
approaching  the  train,  nor  In  closer  proximity 
to  tbe  train  than  the  doorway  or  yard  of  Mrs. 
E^ads,  tbe  aunt  of  plaintiff,  in  whose  care  it 
is  shown  he  was  at  tbe  time,  then  it  is  for  tbe 
Jury   to   determine   whether   the   persons   In 
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charge  of  the  train  should,  as  reasonably 
prudent  men,  have  kept  a  watch  on  the  child, 
to  see  whether  it  would  stray  from  its  home, 
and  go  on  defendant's  tracii,  under  the  train. 
That  Is,  would  ordinarily  prudent  persons,  in 
conducting  their  own  affairs,  have,  under 
such  circumstances,  kept  saperrlBlon  of  the 
child,  for  the  purpose  of  shielding  it  from  In- 
Jury,  if  it  had  been  seen  in  the  doorway  or 
yard  of  its  own  house?  If  not,  then  the  fact 
of  the  child  having  been  injured  by  defend- 
ant's train  is,  alone,  not  sufficient  to  author- 
ize a  verdict  for  plaintiff." 

If  there  was  any  evidence  in  the  case  war- 
ranting a  charge  upon  negligence,  the  re- 
fusal of  this  charge  was  error.  The  main 
charge  was  abstractly  correct,  but  it  nowhere 
directed  the  attention  of  the  Jury  to  or  re- 
quired them  to  consider  the  only  evidence  In 
the  case  from  which  the  slightest  inference, 
if  any,  cf  negligence  could  be  drawn.  This 
defect  would  have  and  should  have  been  cured 
by  giving  the  instruction  requested.  But  we 
do  not  believe  the  evidence  in  this  case  was 
sufficient  to  authorize  the  court  in  submitting 
the  issue  of  negligence  to  the  Jury  at  all.  Re- 
Rolving  the  only  conflict  in  the  testimony  in 
plaintiff's  favor,  and  conceding  that  the  evi- 
dence establishes  that  the  trainmen  saw  the 
child  on  the  porch  when  the  cars  moved  up 
and  stopped  In  front  of  the  house,  we  do  not 
believe  tliat  the  slightest  inference  of  neg- 
ligence can  be  legitimately  deduced  from  the 
evidence.  Unless  a  duty  is  imposed,  there 
can  be  no  negligence.  While  In  this  state  it 
is  the  duty  of  servants  of  a  railway  company, 
operating  its  trains,  to  use  reasonable  dili- 
gence to  discover  a  child  which,  by  reason  of 
its  tender  years,  is  unable  to  apprehend  and 
protect  itself  from  danger,  and,  therefore,  in- 
capable of  negligence,  if  on  or  near  Its  track, 
to  prevent  its  injury,  It  has  never  been  sup- 
posed to  be  the  duty  of  such  servants,  when 
they  see  a  child  In  a  position  of  safety,  and 
where  it  may  be  protected  from  danger  by 
those  upon  whom  the  laws  of  nature  have 
imposed  such  duty,  to  keep  a  watch  on  it, 
and  see  that  it  does  not  get  under  standing 
cars,  or  to  look  imder  the  cars,  before  placing 
them  In  motion,  to  see  that  those  whose  duty 
it  Is  to  take  eare  of  it  have  not  allowed  it  to 
stray  from  its  place  of  safety,  and  place  itself 
in  one  of  most  imminent  peril.  Had  the  appel- 
lee and  his  little  brother  been  seen  alone  at  a 
place  near  tne  track  where  it  might  have  been 
reasonably  supposed  by  the  train  crew  that  no 
one  was  looking  to  their  safety  and  that, 
from  their  tender  years,  they  might  place 
themselves  In  danger  of  being  injured  by  the 
cars  when  set  in  motion,  then  it  might  have 
been  a  question  whether  the  employfis,  as 
reasonably  prudent  men,  should  have  kept  a 
watch  on  the  children  for  the  purpose  of 
keeping  them  out  of  such  supposed  danger. 
But,  when  they  were  seen  at  the  house,  where 
the  employes  of  defendant  liad  every  reason 
to  believe  they  would  receive  the  care  of  Its 
inmates,  whose  duty  it  was  to  guard  them 


from  danger,  and  were  not  seen  afterwards 
until  the  injury  was  inflicted,  we  do  not  be- 
lieve, under  these  circumstances,  that  the  law 
imposed  any  duty  ni>on  appellant's  servants 
to  watch  the  child  for  the  purpose  of  keeping 
it  out  of  danger. 

The  Insufficiency  of  the  evidence  to  sup- 
port the  verdict,  urged  as  a  ground  for  a  new 
trial,  and  the  refusal  of  the  court  to  grant  it 
thereon,  is  assigned  as  error.  The  motion 
should  have  been  granted  on  that  ground.  Be- 
lieving as  we  do  that  there  was  no  evidence 
of  negligence  adduced  on  the  trial,  the  Judg- 
ment of  the  court  below  Is  reversed,  and  the 
cause  remanded,  with  Instructions  to  the  dis- 
trict court  to  direct  a  verdict  for  the  defend- 
ant, should  the  evidence  on  the  issue  of  negli- 
gence, upon  another  trial,  remain  unchanged. 


HENRY  et  al.  v.  SANSOM  et  al.i 

(Court  of  Civil  Ajweals  of  Texas.     May  13. 

1896.) 

Action  ojj  Note— Failukb  of  Cossidebatiox— 

EviDENCB  —  RSLBA8E— Res  Judicata  —  Vouux- 

TABT     PaTMENT— VeBDIOT— EbBOSBODS    COMPU- 
TATION'. 

1.  Thongb  defendant,  pending  an  action  on 
a  note,  paid  the  same,  be  was  entitled,  in  a 
subsequent  action  on  another  note  executed  at 
the  same  time,  as  part  of  one  transaction,  to 
the  benefit  of  any  credit  or  deduction  to  which 
he  was  entitled  against  both  notes,  and  was  not 
confined  to  a  credit  for  the  proportion  applicable 
to  the  note  sued  on,  though  there  were  differ- 
ent sureties  on  each  note. 

2.  In  an  action  on  a  note,  it  may  be  shown 
in  defense  that  said  note,  which  was  in  excess 
of  two  other  notes,  was  intended  as  a  substitute 
for  said  other  notes,  and  was  to  be  given  for 
the  amount  represented  by  said  notes,  whether 
the  excess  consisted  in  a  mistalie  as  to  the 
amonnt  due  on  the  prior  notes,  or  an  arbitrary 
addition  of  a  bonus,  in  the  form  of  compound 
interest. 

3.  In  connection  with  such  plea  of  partial 
failure  of  consideration,  evidence  that  the 
payee,  in  his  lifetime,  stated  that  no  more  than 
the  amount  represented  by  said  substituted 
notes  should  be  collected  from  defendant,  was 
admissible. 

4.  Where,  in  an  action  on  a  note,  defend- 
ant alleged  that  said  note  was  given  as  a  euI>- 
Btitute  for  two  other  notes,  but  by  reason  of  a 
mutual  mistake  the  amount  thereof  was  in  ex- 
cess of  said  notes,  and  plaintiffs  asserted  that 
said  note  also  included  another  indebtedness  to 
the  payee,  which  was  in  fact  released  at  the 
time  of  the  execution  of  the  note  in  suit,  it  was 
proper  to  inquire  whether  the  payee,  in  con- 
sideration for  said  note,  released  defendant  from 
his  liability  on  the  substitnted  notes  as  well  as 
for  said  indebtedness. 

5.  Where  the  defense  in  an  action  on  a  note 
was  that  said  note  was  included  in  another  note 
afterwards  executed  by  defendant,  the  determi- 
nation of  that  issue  against  defendant  did  not 
preclude  him,  in  an  action  on  said  last-men- 
tioned note,  from  claiming  a  deduction  on  the 
ground  tliat  said  note  was  given  as  a  substitute 
for  two  other  notes,  but  by  mistake  was  made 
out  for  more  than  the  amonnt  due  on  said  oth- 
er notes, — particularly  as  the  sureties  were  not 
parties  to  the  former  action. 

6.  Nor  did  the  voluntary  payment  of  a 
note  executed  contemporaneously  with  the  not« 


1  Rehearing  denied. 
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in  trait  operate  as  an  estoppel  to  claim  such  de- 
dnction  in  this  action,  though  payment  of  said 
note  waa  made  pending  an  action  thereon. 

7.  A  Terdict  for  a  less  amount  than  plain- 
tiff was  entitled  to  will  be  reversed. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hall,  Judge. 

Action  by  J.  F.  Henry  and  others,  execu- 
tors of  the  estate  of  F.  M.  Sansom,  deceased, 
against  D.  F.  Sansom  and  others,  on  a  note. 
From  the  Judgment  rendered,  plaintiffs  ap> 
peaL    ReTersed. 

W.  Poindexter,  for  appellantB.  M.  M. 
Crane  and  W.  F.  Ramsey,  for  appellees. 

JAMES,  C.  J.  It  appears  that  F.  M.  San- 
som, whose  executors  are  the  appellants, 
held  two  notes  of  D.  F.  Sansom,  one  dated 
March  1,  1885,  for  $8,778,  and  the  other  for 
$150,  dated  January  1, 1886,  both  bearing  in- 
terest from  their  dates  at  the  rate  of  12  per 
cent  per  annum;  that  on  or  about  August 
23,  1886,  F.  M.  Sansom  being  111,  and  the 
above  notes  not  being  before  them,  he  and 
D.  F.  Sansom  had  a  settlement,  wherein  the 
latter  gave  the  former  two  notes  for  $6,- 
347.43  and  $6,301.02,  with  sureties,  due,  re- 
spectively, one  and  two  years  after  that 
date,  bearing  12  per  cent.  Interest  per  annum 
from  date.  The  former  had  been  sued  upon, 
and  was  paid  off,  with  interest,  and  this  suit 
was  brought  to  recover  the  amount  of  the 
latter  note  of  $6391.02.  The  answer  stated 
that  D.  F.  Sansom  was  the  nephew  of  P.  M. 
Sansom,  and  that  their  relations  were  close 
and  confidential;  alleged  the  existence  of 
the  two  notes  of  $8,778  and  $150,  which, 
with  interest,  amounted  on  August  23,  1886, 
the  day  the  new  notes  were  given,  to  $10,- 
476.13;  that  the  $8,778  note  was  a  lien  on 
certain  horses  and  lands,  and  said  F.  M. 
Sansom  being  at  that  time  in  precarious 
health,  and  not  expected  to  live,  appellee  de- 
sired to  relieve  his  property  from  incum- 
brances before  F.  M.  Sansom  died;  that  he 
approached  him  concerning  it,  and  was  in- 
formed by  him  that  the  notes,  with  his  will, 
were  sealed  up  and  deposited  in  the  bank; 
that  therefore  neither  knew  the  amount  of 
same  on  that  date,  and  the  new  notes  were 
then  given,  with  the  intention  and  for  the 
purpose  of  covering  and  including  the  actual 
sum  then  due  on  said  notes,  as  estimated, 
which  new  notes  were,  under  a  mutual  mis- 
take, given  for  largely  more  than  he  was  in 
fact  Indebted  to  F.  M.  Sansom;  that  In- 
stead of  owing  him  $12,738.45,  the  aggregate 
of  the  two  new  notes,  he  actually  owed  him 
on  that  date  $10,476.13,  and  no  more;  that 
in  making  the  new  notes  there  was  added  to 
the  sum  estimated,  with  interest,  certain 
other  interest,  to  wit,  6  per  cent  for  one  year 
on  one  half  the  sum,  and  for  two  years  on 
the  other  half;  that  at  the  time  the  new 
notes  were  given,  and  the  computation  of 
the  6  per  cent  extra  was  made  known  to 
F.  M.  Sansom,  he  declared  it  to  be  wrong, 
and  stated  that  when  the  new  notes  came 


to  be  paid  and  settled  he  desired  them  to  be 
collected  only  In  reference  to  and  in  accord- 
ance with  the  notes  that  were  in  bank,  and 
that  appellee  should  only  be  charged  with  12 
per  cent,  interest  per  annum  on  what  was 
actually  due  at  the  time,  as  shown  by  the 
two  notes  in  the  bank;  and  that  relying  on 
this  assurance  from  F.  M.  Sansom,  who  was 
veiy  111,  he  signed  the  new  notes.  Defend- 
ant further  pleaded  that  he  had  paid  on  this 
indebtedness  $7,000  on  November  12,  1887, 
and  $350  on  December  10,  1887.  The  answer 
was  under  oath.  It  wlU  be  seen  that  the 
answer  raised  the  following  issues:  That 
the  consideration  of  the  new  notes  consisted 
of  the  two  former  notes,  and  being  given  as 
a  substitute  for  them,  and  intended  to  cover 
the  same  amount  they  represented,  that  in 
so  far  as  they  were  for  a  greater  amount 
there  was  no  consideration  for  them;  also 
that,  as  to  the  addition  of  the  6  per  cent, 
the  contemporaneous  parol  agreement  not  to 
collect  it  when  the  notes  came  to  be  paid 
was  valid,  and  could  be  proved  by  parol  and 
enforced;  that  accordingly  defendants  should 
be  held  only  for  what  was  due  on  the  basis 
of  two  old  notes,  less  the  payments  that  had 
been  since  made.  Other  Issues  were  raised 
by  supplemental  petition,  which  will  be  Indi- 
cated as  we  proceed. 

Assignments  2,  11,  12,  and  20  show  no  er- 
ror. We  are  of  opinion  that  defendants  had 
the  right  in  this  suit  to  the  benefit  of  any 
proper  deduction  or  credit  they  were  en- 
titled to  against  the  notes,  although  one  of 
them  had  been  sued  on  and  paid  in  full. 
The  giving  of  the  two  notes  constituted,  be- 
tween the  parties  thereto,  a  single  transac- 
tion. By  the  answer  It  was  claimed  that 
they  were  designed  to  represent  the  total  of 
what  was  due  on  the  notes  of  $8,778  and 
$150.  The  failure  or  defect  of  consideration 
did  not  apply  to  either  note  particularly,  but 
to  both  the  notes;  and  the  amount  of  the 
excess,  being  obviously  less  than  either, 
might  be  set  up  In  a  suit  in  which  lx>th  or 
either  of  them  were  sought  to  be  enforced. 
One  might  be  voluntarily  paid  without  im- 
pairing the  maker's  right  to  claim  the  full 
deduction  in  a  suit  on  the  other.  During 
the  progress  of  the  suit  on  the  first  note,  de- 
fendants paid  $7,000  thereon,  and  a  Judg- 
ment, by  agreement,  was  entered  for  $337, 
which  was  paid.  The  court  In  that  proceed- 
ing tried  no  issues,  and  the  payment  of  (he 
note  was  as  if  it  had  been  done  voluntarily. 
There  was  no  error  in  not  confining  the  de- 
duction to  the  proportion  applicable  to  the 
note  sued  on.  Nor  was  there  any  reason 
for  this,  arising  out  of  the  fact  that  there 
was  a  difference  In  the  sureties  on  the  notes, 
for  these  were  entitled  to  the  benefit  of 
any  defense  which  their  principal  could 
make. 

The  defense  made  in  this  case  was  prac- 
tically that  of  partial  failure  of  considera- 
tion. On  the  theory  that  the  notes  were  intend- 
ed asasubstltute  for  the  two  othernotes,an<I 
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to  be  giren  for  the  amount  they  represented, 
then  for  any  excess  contained  in  them  they 
were  without  consideration,  whether  the  ex- 
cess consisted  of  a  mistaken  amount  of  prin- 
cipal and  interest  due  on  the  old  notes,  or 
an  arbitrary  addition  of  a  bonus  in  the  form 
of  interest,  compounded  or  otherwise.  If 
the  real  purpose  and  agreement  In  giving  the 
new  notes  was  to  bare  notes  to  coyer  the 
amount  of  the  old  notes,  this  could  be  shown 
under  the  plea  of  failure  of  consideration, 
and  in  connection  with  this  plea  it  was  prop- 
er to  hear  evidence  of  the  deceased's  state- 
ments that  no  more  than  that  amount  should 
be  collected,  notwithstanding  the  notes  call- 
ed for  a  greater  amount  This  testimony 
was  corroborative  of  the  fact  that  the  notes 
were  intended  to  be  for  the  amount  of  the 
old  notes,  and  no  more,  and  was  not  subject 
to  the  objection  of  varying  the  writing  by 
parol  testimony.  If  a  person  gives  another 
a  note  for  an  existing  debt,  he  may  know- 
ingly give  it  in  excess  of  what  he  owes,  and 
yet  not  be  deprived  of  the  right,  under  a 
plea  of  want  of  consideration,  to  have  the 
proper  amount  ascertained.  There  was, 
however,  conflicting  testimony  in  reference 
to  the  notes  being  given  to  embrace,  not 
only  tlie  two  old  notes  mentioned,  but  an- 
other indebtedness  of  $3,400.  This,  of 
course,  if  credited  by  the  Jury,  would  have 
defeated  defendants.  This  issue  was  sub- 
mitted to  the  Jury  by  a  proper  charge,  and 
the  finding  was  evidently  against  it  The 
person  who  acted  for  F.  M.  Sansom  in  the 
matter  of  preparing  the  notes  testified  that 
the  new  notes  were  made  with  reference 
to  the  $8,778  and  the  |3,400  claims;  that  a 
mistake  was  made  in  calculating  the  former 
note  at  $7,778  instead  of  $8,778.  And  it 
seems,  when  the  calculation  Is  made  of  prin- 
cipal and  interest  in  this  manner,  the  amount 
about  corresponds  with  the  amount  for 
which  the  new  notes  were  given.  More  than 
this,  on  the  same  day  the  new  notes  were 
given  D.  F.  Sansom  took  a  release  from  F. 
M.  Sansom,  reciting  that,  in  consideration  of 
the  giving  of  these  new  notes,  he  (F.  M.  San- 
som) released  D.  F.  Sansom  from  all  de- 
mands upon,  or  by  reason  of,  two  certain 
notes,  viz.  one  for  $7,778,  dated  March,  1885, 
and  the  other  claim  for  about  $3,400,  dated 
about  March,  1880.  both  secured  by  mort- 
gage Hens,  and  reciting  that  the  two  notes 
were  executed  upon  the  date  of  the  instru- 
ment, "in  full  payment  and  satisfaction  of 
all  pre-existing  debts,  dues  or  demands,  mort- 
gages or  other  liens,  that  I  may  have  hereto- 
fore had  against  the  said  D.  F.  Sansom." 
The  above  evidence  must  be  conceded  to  be 
very  persuasive  that  the  new  notes  were 
based  on  the  $8,778  and  $3,400  claims.  The 
release  was  undoubtedly  a  part  or  parcel  of 
the  transaction,  and  if  there  had  been  a 
statement  in  the  release,  or  In  the  notes,  that 
they  were  intended  to  be  in  the  amount  of 
what  was  due  on  the  $8,778  and  $3,400 
claims,  the  case  would  have  been  dlfCerent 


As  it  is,  it  purported  to  be  a  general  release 
of  all  claims,  specifying  said  two  debts,  that 
he  (F.  M.  Sansom)  held  against  D.  F.  Sansom. 

Under  these  circumstances,  we  think  it 
was  competent  to  Inquire  into  the  real  con- 
sideration of  the  notes.  D.  F.  Sansom  may 
hara  been  Indebted  to  F.  M.  Sansom  in  a 
much  larger  sum  than  the  amount  of  the 
new  notes,  yet  he  may  have  been  willing,  in 
consideration  of  these  new  notes,  secured  as 
they  were,  to  release  the  former  from  all  bis 
indebtedness  as  it  existed.  It  is  true,  the 
evidence  is  quite  convincing  that  D.  F.  San- 
som at  that  time  still  owed  the  $3,400,  which, 
with  the  two  other  notes,  made  him  indebt- 
ed at  that  time  in  a  greater  sum  than  the 
new  notes  called  for;  but  nevertheless  V.  M. 
Sansom  may  have  meant  to  accept  the  new 
notes  for  the  aggregate  of  the  $8,778  and 
$150  notes,  with  personal  security,  and  dis- 
charge D.  F.  Sansom  from  all  his  Indebted- 
ness. In  such  case  the  consideration  would 
be  what  the  two  old  notes  amounted  to,  and 
whether  or  not  this  was  the  actual  consider- 
ation would  be  a  matter  open  to  inquiry. 

It  appears,  also,  from  the  testimony,  that 
the  $150  note  above  mentioned  had  been 
sued  on,  and  Judgment  obtained  against  the 
maker  thereof,  D.  F.  Sansom.  In  respect  to 
this  It  is  contended  that  the  very  defenses 
herein  set  up  were  presented  in  that  case, 
and  determined  against  him;  hence,  that  the 
disposition  made  of  these  Issues  in  that 
case  is  conclusive  of  the  same  question  in 
this  suit.  Apart  from  the  fact  that  the  sure- 
ties in  the  present  suit  were  not  before  the 
court  on  that  occasion,  and  therefore  ought 
not  to  be  concluded  by  what  was  decided 
against  D.  F.  Sansom  alone,  we  construe 
the  Judgment  in  that  case  as  not  determining 
the  Issues  raised  here.  The  defense  there 
was  that  the  $150  note  had  become  merged 
hi  the  two  notes  given  on  August  23, 1886. 

It  is  also  insisted  that  In  the  suit  on  the 
first  of  these  two  notes  the  same  defenses 
were  made  as  are  now  made,  and  the  Judg- 
ment entered  therein  is  an  estoppel  against 
their  being  made  again.  The  answer  In  that 
case  is  not  in  the  present  record.  The  Judg- 
ment, however,  shows  that  $7,000  was  paid 
during  the  pendency  of  the  suit,  and  a  judg- 
ment entered  for  the  balance,  $337,  by  agree- 
ment Hence  the  Issues,  if  raised  there, 
were  not  determined  at  all.  The  Jury  hav- 
ing found  against  the  theory  that  other 
debts  figured  in  the  new  notes  than  the 
$8,778  and  $150  notes,  the  verdict  must  have 
been  arrived  at  on  the  issue  of  partial  fail- 
ure of  consideration.  This  is  demonstrated 
by  the  amount  found,  which  can  only  be  ex- 
plained by  the  Jury  having  taken  the  amount 
of  the  two  old  notes,  and  computed  the  in- 
terest, and  made  the  credits  in  the  manner 
indicated  by  the  court  In  its  charge  on  this 
phase  of  the  case.  When  we  examine  the 
testimony,  we  find  that  the  evidence,  on 
this  view  of  the  case,  would  require  a  greater 
verdict  for  plaintiffs  than  the  one  rendered. 
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Tbe  amount  due  (principal  and  Interest)  on 
the  (8,778  and  $150  notes  on  August  23, 
1S86,  was  $10,496.28;  and  computing  12  per 
cent.  Interest  on  this  to  November  11,  1887, 
when  the  |7,000  was  paid,  makes  it  $12,- 
028.73,  and  deducting  the  $7,000  leaves 
$5,028.73.  Computing  same  Interest  on  this 
to  December  6,  1888,  when  the  $337.09  was 
paid,  malces  $5,674.08,  and,  deducting  the 
payment  of  $337.09,  we  have  $5,336.99. 
These  figures,  taken  from  appellants'  brief, 
are  approximately  correct.  This,  by  calcula- 
tion, was  all  that  could  hare  been  due,  on 
defendants'  theory,  on  December  6,  1888. 
Now,  if  to  this  be  added  Interest  to  the  date 
of  the  Judgment,  the  amount  would  be  over 
$8,000,— much  more  than  the  verdict.  The 
finding  for  a  less  amount  ($6,268.67)  must 
be  referred  to  the  fact  of  a  tender  having 
been  made  "In  the  winter  of  1889-1890,  upon 
the  motion  for  new  trial  being  overruled  on 
the  previous  trial  of  the  case,"  from  which 
it  will  be  inferred  that  it  occurred  a  year 
after  December  6,  1888.  This  is  as  near  as 
the  record  shows  the  date  of  the  alleged 
original  tender.  Prom  the  published  report 
of  the  former  appeal  (21  S.  W.  70),  we  see 
that  the  Judgment  was  rendered  on  Decem- 
ber 28,  1889.  Therefore  we  must  add  12  per 
cent  interest  for  at  least  one  year  on  said 
sum  of  $5,336.99,  which  would  make  it  over 
$0,900  when  the  tender  of  $5,700  was  first 
claimed  to  have  been  made.  The  proof  was 
that  this  sum  was  tendered  in  satisfaction 
of  the  claim,  and,  as  it  was  for  less  than 
v*-hat  was  due,  its  rejection  could  not  have 
the  effect  of  stopping  interest,  and  it  is  un- 
necessary to  discuss  the  question  of  whether 
the  tender  was  made  in  the  proper  manner 
to  be  binding  on  tht  creditor.  This  error 
alone  necessitates  reversal  of  the  Judgment 
If,  upon  another  trial,  the  Jury  should  de- 
termine that  the  notes  were  not  intended  to 
be  in  the  amount  due  on  the  $8,778  and  $150 
notes,  as  claimed  by  defendants,  it  seems 
that  they  must  find  that  they  were  given 
■with  reference  to  the  $8,778  and  $3,400 
claims,  which  would  lead  to  a  recovery  ac- 
cording to  the  full  amount  of  the  note.  If 
defendants'  theory  is  taken,  the  two  old 
notes,  with  interest,  would  be  the  measure 
of  their  liability.  If  plaintiffs'  theory  is  ac- 
cepted, the  notes  were  not  drawn  in  too 
great  an  amount.    Reversed  and  remanded. 


GERMAN  INS.  CO.  v.  EVERETT. 

(Court  of  Civil  Apppals  of  Texas.    May  27, 

1800.) 

IllBOmASCE— ACTIOV  ON  PoMOT— PleADISG — AU.E- 

SATioic  IS  TO  Ownership— VAI.OK  of  Prop- 
KKTT — Mbasdri  or  Damaoks. 
1.  A  complaint  in  an  action  on  a  policy 
which  alleges  that  plaintiff  was  the  owner'  of 
the  cooilfl  destroyed  at  tbe  date  of  the  issuance 
of  the  policy  and  prior  thereto,  but  which  fails 
to  allege  that  she  was  the  owner  thereof  at  the 
date  of  the  fire,  is  demurrable. 


2.  Where  a  policy  proTldes  that  the  loss 
shall  be  estimated  according  to  the  value  of  the 
property  at  the  time  of  the  fire,  evidence  as  to 
the  value  of  the  property,  fixed  by  the  agent  at 
the  time  of  the  issuance  of  the  policy,  and  as  to 
the  value  as  stated  in  the  policy,  was  inadmissi- 
ble, in  the  absence  of  evidence  that  such  values 
and  the  cash  value  at  the  date  ol  tbe  sale  were 
the  same. 

3.  Where  a  policy  provides  that  the  loss 
shall  be  estimated  according  to  the  cash  value 
of  the  property  at  tbe  time  of  the  fire,  the  meas- 
ure of  damages  is  tbe  amount  which  it  would 
cost  the  insured  in  cash  to  purchase  property  of 
like  kind  and  quality. 

4.  Tbe  knowledge  of  an  insurance  broker, 
who  acted  as  soliciting  agent  for  a  company 
in  obtaining  the  policy  in  suit,  that  there  was  an. 
incumbrance  on  tbe  property  at  the  date  the 
ixjiicy  was  issued,  binds  me  company. 

Appeal  from  district  court  Dallas  county; 
R.  E.  Burke,  Judge. 

Action  by  Mrs.  M.  J.  Everett  against  tbe 
German  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 


Oeland   &    Smith,    for   appellant. 
Wright,  for  appellee. 


G.    G. 


NEILX,,  J.  The  appellee  brought  this  suit 
against  appellant  on  three  fire  insurance  poli- 
cies, alleged  to  have  been  issued  to  her  by  the 
German  Insurance  Company.  One  of  the  pol- 
icies was  on  her  dwelling  house,  and  was  is- 
sued on  the  6th  day  of  January,  1894,  insur- 
ing her  In  the  sum  of  $900  against  loss  on  It 
for  the  period  of  one  year  from  date  of  its  Is- 
suance, The  other  two  were  upon  her  house- 
hold furniture  and  property  situated  In  tbe 
insured  dwelling.  One  of  them  was  Issued  on 
the  6th  day  of  March,  1894,  for  $800,  and  the 
other  on  the  15th  day  of  June,  1893,  for  $500, 
and  ran  for  12  months  from  their  respective 
dates.  In  her  petition  the  appellee  allegea: 
That  she  was  on  the  several  dates  of  the  pol- 
icies, and  had  been  for  some  time  prior  there- 
to, the  owner  of  the  property  covered  by  them. 
That  the  personal  property  was  about  the 
value  of  $2,200;  and  that  while  situated  in 
the  insured  building,  on  the  26th  day  of 
March,  1894,  a  part  of  It,  amounting  in  value 
to  $1,536.95,  was  destroyed  by  fire.  That  a 
part  of  the  property  was  saved,  but  was  dam- 
aged to  the  amount  of  $120.50,  which  was  the 
agreed  damage.  Itemized  lists  of  the  proper- 
ty destroyed,  with  the  value  of  each  Item  set 
opposite,  and  of  tbe  damaged  property,  show- 
ing the  damages  assessed,  were  attached  as 
exhibits  to  the  petition.  That  tbe  house  insur- 
ed was  destroyed  by  fire  when  the  personal 
property  in  it  vras,  and  that  it  was  of  the  val- 
ue of  $1,600.  That  the  loss  under  the  several 
policies  was  not  caused,  directly  or  indirect- 
ly, by  any  of  the  causes  excluded  by  them, 
nor  by  the  fault  of  the  appellee.  That  soon 
after  the  fire  appellee  gave  notice  and  fur- 
nished proofs  of  loss  as  required  in  the  several 
policies,  and  that  she  was  the  legal  owner  and 
holder  of  the  policies  of  Insurance.  That  the 
amount  of  said  policies  oad  long  since  been 
due  and  unpaid.  Judgment  was  prayed  for 
the  several  sums  mentioned  in  tbe  policies. 
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aggregating  $2,200.  The  three  policies  were 
attached  as  exhibits  to  and  made  a  part  of  the 
petition.  The  appellant  answered  by  a  gen- 
eral demurrer,  general  denial,  and  specially: 
(1)  That  each  policy  contains  the  following 
condition  or  stipulation:  "If  the  interest  in 
the  property  insured  \>e  a  leasehold,  rental, 
mortgagee's  or  undivided  partnership  Interest, 
or  a  building  standing  on  leased  ground,  or 
not  the  absolute,  sole,  and  unconditional  own- 
ership, or  If  the  property  above  described  Is 
incumbered  in  any  manner,  it  must  be  so  rep- 
resented to  this  company,  and  expressed  in 
this  policy,  In  writing;  otherwise  this  Insur- 
ance contract  shall  be  void  and  of  no  efTect." 
That  appellant  was  not  the  sole  absolute  and 
unconditional  owner  of  the  property  at  the 
time  the  policy  was  issued,  and  that  It  was  in- 
cumbered when  the  policy  was  Issued.  (2) 
That  each  policy  contains  this  stipulation: 
"This  policy  shall  not  be  binding  upon  this 
company  until  the  premium  Is  actually  paid, 
nor  unless  such  payment  is  made  before  fire 
occurs."  That  the  premium  and  consideration 
for  the  policies,  nor  either  of  them,  has  ever 
been  paid,  nor  any  part  thereof,  by  reason  of 
which  each  policy  is  rendered  void.  The  ap- 
pellant, by  her  supplemental  petition,  denied 
the  matter  set  up  In  the  answer,  and  averred 
that,  if  there  was  any  mortgage  or  Incum- 
brance upon  said  property,  appellant  and  Its 
agents  knew  all  about  it  at  the  time  and  be- 
fore the  execution  of  the  policy  of  insurance 
sued  on;  that  she  notified  appellant  of  the  ex- 
istence of  whatever  mortgage  there  was,  and 
the  policy  was  issued  with  full  knowledge 
of  all  incumbrances  of  every  character  and 
description  on  the  property.  The  general  de- 
murrer to  the  petition  was  overruled,  the 
cause  tried  before  a  jury,  and  a  verdict  re- 
turned for  $2,050,  with  Interest  from  the  2eth 
day  of  May,  1894,  upon  which  the  judgment 
appealed  from  was  entered. 

The  first  assignment  of  error  complains  of 
the  court's  overruling  the  general  demurrer 
to  appellee's  petition,  because  it  did  not  al- 
lege any  interest  or  ownership  in  the  proper- 
ty destroyed  by  fire  at  the  time  of  the  fire.  It 
will  be  observed  from  our  statement  of  the  al- 
legations that  there  is  an  omission  in  the  pe- 
tition of  such  allegation.  The  appellee  insists 
that  as,  in  testing  the  sufficiency  of  a  petition 
on  a  general  demurrer,  the  court  considers  ev- 
erything properly  alleged  which,  by  reason- 
able construction,  is  embraced  within  the  al- 
legations, the  court  did  not  err  in  its  ruling. 
Indulging  every  reasonable  Intendment  in  fa- 
vor of  the  petition,  we  are  unable,  upon  the 
most  favorable  construction  that  can  reasona- 
bly be  given,  to  find  anything  In  the  allega- 
tions which  would  warrant  us  in  concluding 
that  the  appellee  even  intended  to  allege  that 
she  owned  the  property,  or  had  an  Interest  In 
it,  when  destroyed  by  fire.  To  entitle  the  in- 
sured to  recover  on  an  insurance  policy,  he 
mtist  have  an  insurable  interest  in  the  prop- 
erty both  at  the  time  of  the  insurance  and 
at  the  time  of  loss.     The  loss  is  purely  a 


contract  of  indemnity,  and,  unless  an  interest 
exists  in  the  property  at  the  time  of  Its  de- 
struction or  damage,  the  assured  Is  not  in- 
jured. Howard  v.  Insurance  Co.,  3  Denlo, 
301;  Bevin  v.  Insurance  Ck>.,  23  Conn.,  244. 
When  wager  policies  were  not  regarded  ille- 
gal, the  rule  seems  to  have  been  different  in 
cases  where  the  loss  was  absolutely  and  final- 
ly total.  Buchanan  v.  Insurance  Co.,  6  Cow., 
329.  The  appellee's  Interest  in  the  property 
covered  by  the  policies  at  the  time  of  the  fire 
being  one  of  the  essential  facts  upon  which 
her  right  to  recover  dep^ids,  it  should  have 
been  alleged  In  the  petition,  and,  in  the  ab- 
sence of  the  specific  averment  of  such  fact, 
it  cannot  be  supplied  by  reasonable  Intend- 
ment Chrisman  v.  Insurance  Co.,  16  Or.  283, 
18  Pac.  469;  Quanier  v.  Insurance  Co.,  10 
W.  Va.,  507;  Freeman  v.  Insurance  Co.,  38 
Barb.  247;  Murdock  v.  Insurance  Co.,  2  N.  Y. 
210;  TiUou  V.  Insurance  Co.,  5  N.  Y.  405. 
From  this  it  follows  that  the  court  erred  In 
overruling  the  demurrer. 

The  second  assignment  of  error  is  direct- 
ed against  three  separate  and  distinct  rul- 
ings of  the  court  on  the  admission  of  tes- 
timony. As  to  one  ruling  no  bill  of  excep- 
tions appears  In  the  record;  as  to  the  other, 
separate  bills  of  exceptions  were  reserved, 
whidi  are  too  meager  in  their  statement  of 
the  testimony  ofFeivd  in  connection  with 
that  complained  of  to  enable  us  to  intelligi- 
bly pass  upon  the  rulings.  Besides,  no  spe- 
cific error  is  assigned  to  the  admission  of 
the  evidence.  Were  it  not  for  the  fact  that 
the  case  will  be  reversed  and  remanded  for 
another  trial  because  of  other  errors,  we 
would  not  further  notice  this  assignment 
But,  as  it  is,  we  deem  It  best  to  notice  the 
proposition  under  It,  which  is  that  "neither 
the  values  fixed  by  the  agent  at  the  time  of 
the  Issuance  of  the  policy  nor  the  amount 
stated  in  the  policy  can  be  introduced  as 
evidence  of  the  market  value  of  the  prop- 
erty at  the  time  of  its  destruction."  As  by 
the  policies  the  loss  is  left  open  to  be  de- 
termined by  the  value  of  the  property  ac- 
tually destroyed  or  Injured,  the  statement 
In  them  of  the  amount  of  insurance  is  no 
evidence  of  the  value  of  the  property,  ei- 
ther at  the  time  the  insurance  was  eCTected 
or  the  loss  occurred.  But  if  it  can  be  shown 
aliimde  the  policies  that  the  amount  of  in- 
surance was  the  value  of  the  property  when 
the  policies  issued,  and  if  it  should  then 
be  proven  that  such  values  have  remained 
unchanged  from  the  time  the  policies  were 
Issued  up  to  the  time  of  the  fire,  or,  if  clian- 
ged,  the  relation  of  values  at  the  time  of 
the  loss  to  the  values  at  the  time  the  insur- 
ance was  effected  should  be  shown,  then  we 
think  that  the  amount  of  insurance  could 
be  inti'oduced  in  evidence,  in  connection 
with  such  other  testimony,  as  a  circumstance 
to  show  the  value  of  the  property  at  the 
time  the  loss  was  sustained.  Appellant  In 
its  argument  under  this  assignment  seems 
to  proceed  under  the  assumption  that  the 
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policy  provides  tbat  the  toss  shall  be  ascer- 
tained from  the  market  value  of  the  proper- 
ty at  the  time  it  was  destroyed;  whereas 
the  stipnlation  in  the  policies  is  that  the 
loss  or  damage  shall  be  estimated  according 
to  the  cash  value  of  the  property  at  the 
time  of  the  fire.  Household  furniture  and 
goods  in  use  such  as  were  covered  by  these 
policies  axe  not  generally  on  the  market, 
and  consequently  may  have  no  market  value, 
unless  they  should  be  classed  as  second- 
hand goods.  Such  classification  would  be 
very  unjust  to  the  assured,  for  the  very 
fact  tbat  goods  are  so  clsssified  often  re- 
duces their  market  value  below  what  they 
are  actually  worth.  What  it  would  cost  the 
appellee  in  cash,  after  the  loss,  to  purchase 
property  of  like  kind  and  quality  ag  that 
destroyed  would  be  a  reasonable  and  equi- 
table test  of  the  damages  dnstained,  as  well 
as  the  cash  value  of  the  property  lost.  The 
contract  of  insurance  is  tor  Indemnity  against 
toes,  and  its  purpose  is  well  understood  by 
insurance  companies  when  It  can  be  Invoked 
in  their  favor;  and  they  siiould  not  be  al- 
lowed to  forget  it  where  Indemnity  is  Justly 
deomnded  of  them  under  their  contracts. 
The  insurance  on  the  building  was  solicited 
and  effected  by  one  Lee  Lacy,  who,  the  tes- 
timony tends  to  show,  was  informed  and 
knew  of  certain  incumbrances  on  the  prop- 
erty when  he  procured  its  insurance;  and 
the  court  charged  the  jury  "that  if,  from 
the  evldeace,  they  should  believe  that  Lee 
Lacy,  at  the  time  he  i««cured  the  Insturance 
to  be  written,  knew  of  such  incumbrances, 
to  return  a  verdict  for  the  full  amount  of 
the  policy."  This  charge  is  assigned  as  er- 
ror upon  the  gn^und  that  It  assumes  Lee 
Lacy  was  the  agent  of  the  company,  and  the 
evidence  shows  that  he  was  a  mere  Insur- 
ance broker,  and  his  knowledge  could  not 
and  did  not  bind  the  Insurance  company. 
Lacy  may  have  been  technically  merely  an 
insurance  broker,  yet  the  fact  that  he  so- 
licited the  Insurance  on  behalf  of  appellant 
company  requires  him  to  be  held  its  agent. 
Rev.  St.  1895,  art.  3093.  What  we  have  said 
in  regard  to  the  second  assignment  of  error 
renders  It  unnecessary  to  say  anything  fur- 
ther In  relation  to  the  sixth. 

The  undisputed  evidence  shows  that  the 
premium  on  the  $800  policy  was  never 
paid.  On  this  the  court  instructed  the  Jury 
as  follows:  "You  are  told  that  under  the 
evidence  before  you  the  fact  that  Mrs.  Ever- 
ett did  not  pay  the  premium  on  the  $800  poli- 
cy Issued  on  March  6,  1894,  would  not,  un- 
der the  law,  prevent  a  recovery  by  her  un- 
der the  same."  This  Is  assigned  as  error, 
for  the  reason  the  poUcy  provides  "that  it 
should  not  be  binding  on  the  company  un- 
til the  premium  was  actually  paid,  nor  un- 
less the  premium  was  paid  before  the  fire 
occurred."  It  will  be  seen  from  our  state- 
ment of  the  case  that  the  policy  does  con- 
tain this  provision.  The  uncontradicted  evi- 
dence shows  that  this  was  a  renewal  policy, 


and  that  the  agent  of  the  company  deliver- 
ed It  by  placing  it  under  the  door  of  appel- 
lee's dwelling  house;  that  she  gave  her  son 
the  money  to  pay  the  premium,  and  while 
on  his  way  to  the  office  of  appeilant's  agent 
to  make  the  payment  an  accident  befell  him, 
which  rendered  his  return  home  necessary, 
and  the  money  was  never  paid,  but  was  re- 
turned by  him  to  appellee  after  the  fire;  and 
that  appellee  was  ready  and  willing  to  pay 
the  premium  at  any  time  the  blU  should  be 
presented.  Under  these  facts  we  do  not 
think  the  court  erred  in  giving  the  charge 
quoted,  nor  In  refusing  to  charge  the  Jury,  at 
appellant's  request,  that,  as  the  proof  showed 
the  premium  had  not  been  paid,  they  should 
find  for  appellant.  It  is  well  settled  that 
a  delivery  of  the  policy  without  payment  of 
the  premium  waives  Its  prepayment  as  a 
requisite  of  the  contract's  taking  effect, 
though  such  a  condition  Is  contained  in  the 
policy.  May,  Ins.  §§  360a,  360b;  Wood,  Ins. 
i  862;  Insurance  Co.  v.  MIms,  1  White  &  W. 
Civ.  Cas.  Ct  App.  {  1323;  BaU  v.  Insurance 
Co.,  20  Fed.  232;  Insurance  Co.  v.  MlUer, 
12  Wall.  285;  Boehen  v.  Insurance  Co.,  35 
N.  Y.  132;  Trustees  of  First  BapUst  Church 
V.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  307;  In- 
surance Co.  V.  Booker,  9  Helsk,  606. 

It  Is  deemed  unnecessary  to  notice  the 
other  assignments.  For  the  reasons  of  the 
error  indicated,  the  Judgment  Is  reversed, 
and  the  caude  remanded. 


XIMENE8  T.  WILSON  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.    May  27, 
1896.) 

Rklkabs— Mistake — Ionoka:«cb  of  the  Law. 
A  sheriff  who,  though  complaining  that 
he  was  nnder  the  statute  entitled  to  a  certain 
amount  per  day  for  keeping  prisoners,  In  defer- 
ence to  the  opinion  of  the  attorney  general  and 
county  judge  to  the  contrary,  and  the  refusal  of 
the  county  to  pay  such  sum,  presents  bis  bill  to 
the  county  for  a  less  sum,  and  is  paid  the  same, 
cannot  afterwards  recover  of  the  county  the 
difference. 

Appeal  from  district  court,  Wilson  county; 
T.  H.  Spooner,  Judge. 

Action  by  M.  J.  Ximenes  against  the  coun- 
ty of  Wilson.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

PoUey  &  McCracken,  for  appellant  W.  H. 
Blanton  and  Lawbon  &  Camp,  for  appellee. 

NEII/L,  J.  This  suit  was  brought  by  the 
appellant  to  recover  from  Wilson  county  the 
sum  of  $615.60,  which  he  alleged  was  due 
him  for  feeding  prisoners  while  he  was 
sheriff  of  said  county.  After  averring  his 
election  to  the  office  of  sheriff  on  the  20th 
of  November,  1890,  his  re-election  on  the 
22d  of  November,  1892,  his  qualification 
after  said  election,  and  the  continuous  dis- 
charge of  the  duties  of  said  office  from  the 
date  of  his  election  until  the  qualification  of 
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his  successor,  on  the  22d  day  of  November, 
1894,  he  alleged  that  during  the  time  he  was 
In  office  he  fed  all  the  prisoners  confined  in 
the  county  Jail  of  Wilson  county,  as  required 
by  the  law  prescribing  his  duties  ;  that  be 
was  entitled  to  receive  from  appellee,  for 
feeding  the  prisoners,  45  cents  per  day  for 
each  and  every  prisoner  when  the  number 
did  not  exceed  four,  and,  when  the  prisoners 
exceeded  that  number,  he  was  entitled  to  re- 
ceive 45  cents  per  day  for  four  prisoners 
each,  and  30  cents  per  day  for  each  prisoner 
In  excess  of  four,  but  that  he  was  only  al- 
lowed by  and  only  received  from  the  coimty 
commissioners'  court  45  cents  for  each  pris- 
oner when  the  number  did  not  exceed  four, 
and,  when  the  number  exceeded  four,  only 
30  cents  for  each  prisoner  ;  that  the  com- 
pensation so  allowed  him  was  In  consonance 
with  the  construction  placed  upon  the  stat- 
ute fixing  the  compensation  by  the  attorney 
general  when  appellant's  predecessor  was  In 
office,  and  such,  under  the  construction,  as 
was  allowed  by  the  commissioners'  court  to 
his  predecessor,  for  whom  appellant  served 
as  a  deputy  ;  that  knowing  of  such  ruling  of 
the  attorney  general,  and  being  dissatisfied 
with  it,  appellant  went  to  the  commissioners, 
and  complained  of  the  allowance,  and,  being 
assured  that  no  greater  allowance  would  be 
made  under  said  construction,  he  then  went 
to  the  county  judge  of  Wilson  county  for  his 
advice  in  the  premises,  who  advised  him  In 
accordance  with  the  attorney  general's  opin- 
ion ;  and  that  then,  in  order  to  prevent  any 
controversy  or  trouble  concerning  his  com- 
pensation, he  made  out  his  accounts  therefor 
for  the  amounts  and  In  the  manner  as  shown 
upon  their  faces.  He  states  that  he  makes 
reference  to  said  accounts  as  a  part  of  his 
petition,  but  the  accounts  referred  to  do  not 
appear  in  the  record.  We  may  safely  as- 
sume, however,  from  the  allegations  in  the 
petition,  the  ruling  of  the  court,  and  state- 
ments In  briefs  of  either  party,  that  they 
were  made  out  in  accordance  with  the  rul- 
ing referred  to  of  the  attorney  general.  The 
appellant  alleged  further  that  he  continually 
complained  to  the  commissioners  that  he 
was  not  receiving  enough  to  pay  his  ex- 
penses In  furnishing  food  for  the  prisoners, 
and  continually  complained  of  and  protested 
against  any  allowance  less  than  that  to 
which  he  was  Justly  and  legally  entitled; 
that  acting  in  good  faith,  upon  the  ruling  of 
the  attorney  general,  the  advice  of  the  coun- 
ty Judge,  and  on  the  representations  and  ad- 
vice of  the  commissioners,  he  was  deceived 
and  misled  as  to  his  rights,  and  as  to  what 
the  law  really  Is  and  was  at  the  time;  his 
accounts  were  made  out  and  presented  in 
accordance  with  the  ruling  of  the  attorney 
general;  that,  during  the  four  years  appel- 
lant was  sheriff,  there  were  1,026  days  on 
which  he  bad  more  than  four  prisoners,  for 
which  he  only  received  30  cents  per  day  for 
each  prisoner,  whereas  he  was  entitled  to  re- 
ceive 45  cents  per  day  on  each,  making  15 


cents  per  day  on  each  prisoner,  aggregating 
$615.60  in  excess  of  what  he  was  allowed 
and  received,  as  shown  by  an  Itemized  ac- 
count attached  to  his  petition.  The  items  set 
out  In  the  exhibit  commence  with  February, 
1891,  and  run  down  to  and  Include  Novem- 
ber, 1894.  The  appellee  filed  certain  special 
exceptions  to  the  petition,  of  which  two 
were  sustained.  They  are  as  follows:  "The 
petition  alleges  plaintiff's  ignorance  of  law 
as  a  reason  why  he  never  demanded  but 
thirty  cents  a  day  for  feeding  each  prisoner 
when  the  number  of  prisoners  exceeded 
four."  "It  appears  from  the  account  sued 
on  that  each  and  every  Item  mentioned  from 
Febmaiy,  1891,  to  May,  1893,  is  barred  by 
the  statute  of  limitations  of  two  years." 
Upon  sustaining  these  exceptions,  the  court 
entered  Judgment  dismissing  the  suit,  and 
from  such  Judgment  this  appeal  is  prose- 
cuted. 

"For  the  safe  keeping,  support  and  main- 
tenance of  prisoners  confined  In  jail  or  under 
guard,  the  sheriff  shall  be  allowed  the  fol- 
lowing charges:  (1)  For  any  number  of  pris- 
oners not  exceeding  four  he  shall  be  paid 
for  each  prisoner,  for  each  day,  not  exceed- 
ing forty-five  cents.  (2)  For  any  number  of 
prisoners  exceeding  four,  for  each  prisoner 
for  each  day,  not  exceeding  thirty  cents." 
Code  Cr.  Proc.  1895,  art.  1097.  It  seems 
that  it  was  conceded  on  the  trial  that  the 
proper  construction  of  this  statute  is  as  con- 
tended by  appellant  in  his  petition,  and  no 
question  as  to  its  construction  is  presented 
to  us  on  this  appeal.  Therefore,  without 
construing  it,  but  assuming  for  the  purpose 
of  this  appeal  that  the  construction  conceded 
and  acted  upon  In  the  trial  court  Is  correct, 
we  will  consider  the  assignments  of  error, 
which  question  the  ruling  of  the  court  on  the 
exceptions  quoted. 

It  is  well  settled  that  ignorance  or  mistake 
of  law,  pure  and  simple,  not  induced  by 
fraud,  and  unmixed  with  fact,  will  not  re- 
lieve one  from  a  settlement  made  In  such 
Ignorance  or  under  such  mistake.  In  this 
case  the  facts  were  well  known  and  under- 
stood by  appellant  to  be  Just  as  he  alleged 
them  In  his  petition.  He  knew  the  number 
of  prisoners  In  his  official  custody  for  safe- 
keeping each  day  during  the  entire  tenure 
of  his  office.  He  was  equally  cognizant  of 
the  fact  that  be  made  out  his  account 
against  the  county  for  feeding  tliem,  and 
presented  it  to  the  commissioners'  court  for 
allowance  for  30  cents  for  each  prisoner  for 
each  day  they  were  confined  In  Jail;  and  he 
knew  the  accounts  as  made  out  were  passed 
upon  and  allowed  by  the  court  He  cannot 
escape  these  facts,  for  he  has  alleged  them, 
and  depends  upon  them  for  a  cause  of  action. 
His  Ignorance  of  the  law  was  not  Induced  by 
any  fraudulent  act  of  the  appellee  or  Its 
representatlvea  He  voluntarily  sought  the 
opiulon  of  the  county  Judge  upon  the  law, 
and  found  that  he  concurred  in  the  ruling  of 
the  attorney  general,  and,  with  an  inkling 
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all  the  time  that  the  opinion  of  these  offlciala 
-was  erroneous,  adopted  it  as  bis,  and  now 
says  it  was  through  Ignorance.  If  It  was,  it 
is  such  Ignorance  as  entitles  him  to  no  relief 
after  having  made  out  his  account,  and  re- 
ceived all  the  compensation  he  claimed  from 
the  coonty.  He  was  required  at  each  reg:n- 
lar  term  of  the  commissioners'  court  to  pre- 
sent his  account  to  such  court  for  the  safe- 
keeping, support,  and  maintenance  of  pris- 
oners, and  to  state  the  name  of  each  pris- 
oner, and  the  date  of  each  Item,  and  verify 
It  by  bis  affidavit  (Ck>de  Cr.  Proc.  1895,  art. 
llOi);  and  the  commissioners'  court  to  ex- 
amine the  account,  and  allow  the  same,  or 
so  much  thereof  as  might  be  reasonable  and 
in  accordance  with  law,  and  order  a  draft 
to  be  Issued  to  the  sheriff  for  the  amount  so 
allowed,  upon  the  treasurer  of  the  county, 
and  the  account  was  required  to  be  filed  and 
safely  kept  In  the  office  of  the  clerk  of  such 
court  Code  Cr.  Proc.  1895,  art  1104.  After 
such  an  account  has  been  made  out  uid 
acted  upon  In  accordance  with  these  provi- 
sions, and  paid,  it  should  not  again  be  opened 
up,  upon  the  ground  of  ignorance  or  miscon- 
ception of  the  law.  As  we  are  of  the  opinion 
that  the  first  exception  quoted  was  properly 
sustained.  It  is  unnecessary  to  inquire  into 
the  ruling  of  the  court  on  the  other.  The 
Judgment  Is  affirmed.- 


GALVKSTON,  H.  &  S.  A  RY.CO.  v 

HERRING. 

(Coort  of  Civil  Appeals  of  Texas.    May  27, 

1896.) 

CaJUUBBS  —  IkTBRSTATK    HhiPMENT  —  CONTBAOT  — 
LmiTATIONS— DaMaOES— EviDBNCB — 

Pleadimo  axd  Pkoof. 

1.  Act  March  4,  1891,  invalidating  cdh- 
tracts  which  limit  to  less  man  two  years  the 
period  in  which  suit  may  be  brought  on  them, 
applies  to  an  interstate  shipment  of  live  stock. 

2.  Where  negligence  in  connection  with  a 
•witch  has  been  specially  pleaded,  evidence  to 
■how  negligence  of  an  entirely  different  char- 
acter la  inadmissible. 

3.  It  is  error  to  submit  an  issue  not  raised 
by  the  pleadings  or  proof. 

4.  A  carrier  is  responsible  for  damages  to  a 
shipment  of  horses  resulting  from  a  negligent 
delay  on  a  switch,  though  the  inherent  propen- 
sities of  the  horses  may  have  contributed  to 
the  result 

5.  Where  a  carrier  had  negligently  loaded 
a  log  on  a  flat  car,  so  that  the  end  of  it  pro- 
truded over  the  end  of  the  car  in  such  manner 
as  to  come  in  contact  with  a  car  in  which 
horses  were  being  shipped,  the  carrier  x^as 
responsible  for  damages  resulting  to  the  horses, 
though  the  injury  did  not  occur  till  the  cars  bad 
passed  onto  a  connecting  line. 

Appeal  from  district  court  Medina  coun- 
ty; Eugene  Archer,  Judge. 

Action  by  R.  C.  Herring  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company  for  damages  to  a  shipment  of 
horses.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Clark, 
Sommerlln  &  Fuller,  for  appellant 
v.3(*8.w.no.l— 9 


FLY,  J.  Appellee  sued  appellant  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company,  to  recover  damages  In  the  sum  of 
$«J00  alleged  to  have  accrued  through  In- 
juries Inflicted  upon  30  head  of  horses,  mares, 
and  colts,  while  being  transported  from 
Hondo,  Tex.,  to  New  Orleans,  La.  The  case 
was  tried  with  a  Jury,  and  a  verdict  was  re- 
turned In  favor  of  appellee  for  ?4i>0. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  holding  that  the 
requirement  in  the  contract  that  suit  should 
be  Instituted  within  40  days  after  the  cause 
of  action  accrued  was  Invalid,  because  the 
law  declaring  any  such  agreement  unlawful 
does  not  apply  to  an  Interstate  shipment 
We  can  see  nc  reason  why  it  should  not  It 
is  not  an  attempt  by  the  state  to  regulate 
or  interfere  with  interstate  commerce  in  any 
manner  or  form,  but  It  simply  seeks  to  reg- 
ulate its  own  statutes  of  limitation.  The 
same  reasoning,  we  think,  applies  to  the  re- 
quirement in  regard  to  notice.  The  law  of 
1891  on  the  subject  of  notice  of  damages 
seems  to  have  been  entirely  Ignored  In  the 
case  of  Railway  Co.  v.  Davis,  88  Tex.  693, 
32  S.  W.  510,  and  the  question  is  treated  as 
though,  in  a  case  of  interstate  commerce, 
under  our  statutes,  the  question  of  notice 
of  damages  was  one  that  depended  for  its 
validity  upon  Its  reasonableness  alone.  We 
are  not  informed,  however,  In  tliat  case, 
when  the  contract  was  made,  and  we  will 
presume  that  It  was  prior  to  the  passage  of 
the  act  of  1801.  This  court  has  heretofore 
held  that  the  act  of  March  4,  1891,i  was 
not  In  conflict  with  the  commerce  article  of 
the  constitution,  and  does  not  attempt  to 
regulate  interstate  commerce.  Armstrong 
T.  Railway  Co.  (Tex  Civ.  App.)  29  S.  W. 
1117;  Railway  Co.  v.  Johnson  (Tex.  Civ. 
App.)  29  S.  W.  428.  We  have  had  no  rea- 
son presented  for  receding  from  that  posi- 
tion. The  following  authorities  support  the 
same  doctrine:  Railway  Co.  v.  Eddins,  7 
Tex.  Civ.  App.  116.  26  S.  W.  161;  Railway 
Co.  V.  Gann,  8  Tex.  Civ.  App.  620,  28  S.  W. 
348;  Nashville,  C.  &  St  L.  Ry.  Co.  v.  Ala- 
bama, 128  U.  S.  97,  9  Sup.  Ct  28;  Connell 
V.  Telegraph  Co.  (Mo.  Sup.)  18  S.  W.  883; 
BUtner  v.  Telegraph  Co,  (Okl.)  37  Pac.  1087; 
Solan  V.  Railway  Co.  flowa)  63  N,  W.  692; 
Hennlngton  v.  State  (Ga.)  17  S.  E.  1009;  Rail- 
way Co.  V.  Palmer  (Neb.)  56  N,  W.  957,  This 
court  has  not  rendered  any  opinion,  and  per- 
mitted It  to  stand,  that  is  In  conflict  with 
the  position  now  held  by  the  court  In  the 
case  of  Railway  Co.  v.  Williams,  25  S.  W. 
311,  a  contrary  doctrine  was  announced,  but 
it  was  withdrawn  on  rehearing.    Id.  1019. 

It  was  alleged,  generally,  that  appellant 
was  guilty  of  negligence  in  the  carriage  of 
the  animals,  and,  in  addition,  special  acts  of 
negligence  were  alleged,  In  switching  and 

1  Act  March  4,  1891,  provides,  inter  alia, 
that  no  contract  limiting  the  period  in  which  to 
sue  to  a  shorter  one  than  two  years  shall  be 
valid. 
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Jerking  the  car  on  wbicb  tbe  horses  were 
loaded  upon  the  Biding  at  Hondo,  In  failing 
to  allow  the  stock  to  be  fed  and  watered, 
and  in  carelessly  loading  a  log  upon  a  flat 
car,  the  end  of  which  protruded,  and  in- 
jured the  horses.  Under  the  general  alle- 
gation of  negligence,  proof  of  the  delay  on 
the  siding  at  Hondo  may  possibly  have  jttecn 
admissible;  but,  when  the  negligence  in  con- 
nection with  the  switch  was  specially  plead- 
ed, appellee  should  have  been  contlned  to 
proof  of  the  allegation.  The  object  of  plead- 
ing is  to  put  the  opposite  party  upon  notice 
of  what  be  will  be  called  upon  to  meet,  and 
it  must  necessarily  follow  that  only  that 
which  Is  alleged  can  be  proyed.  Railway 
Ck).  V.  Hennessey,  75  Tex.  157,  12  S.  W.  608. 
In  the  case  before  us,  tbe  appellant  was 
giyen  notice  by  tbe  pleading  that  it  would 
be  expected  to  answer  a  charge  of  negli- 
gence in  jerking  tbe  car  loaded  with  horses 
about  on  a  switch  for  a  long  time,  but  tbe 
proof  shows  a  case  of  negligence  in  allowing 
the  car  to  remain  perfectly  still  on  the  sid- 
ing for  a  long  time.  The  proof  should  not 
have  been  admitted.  Tbe  same  may  be  said 
of  the  testimony  in  regard  to  the  broken  slat 
in  the  car.  Appellee  should  have  been  con- 
fined to  the  acts  of  negligence  specially 
pleaded. 

It  was  error  to  give  the  following  charge, 
requested  by  appellee:  "You  are  instructed 
by  the  court  that  you  will  not  find  any  dam- 
ages in  favor  of  plalntitf,  resulting  from  a 
defective  car,  if  you  should  find  the  car  was 
defective  at  the  time  of  loading  the  stock; 
but  you  are  further  Instructed  that.  If  such 
car  was  in  good  condition  at  the  time  the 
stock  was  placed  therein,  and  that  the  slat 
or  slats  were  broken  by  reason  of  the  rest- 
ireness  of  said  stock,  and  that  such  restirc- 
ness  was  caused  by  reason  of  the  defend- 
ant's delay  in  the  commencement  of  the 
Journey,  and  tliat  such  delay  was  unreason- 
able, then  you  can  consider  injuries,  if  any, 
resulting  to  such  stock  from  tbe  condition  of 
such  car  as  an  element  of  damage."  There 
was  no  testimony  that  indicated  whether 
tbe  slat  was  broken  I>efore  the  horses  were 
loaded  or  afterwards,  and  the  charge  should 
have  been  confined  to  the  issues  made  by 
the  pleadings  and  proof.  In  this  connection 
we  will  say  that,  if  the  Injury  to  the'bcHvea 
while  on  tbe  switch  at  Hondo  resulted  from 
tbe  delay,  even  though  the  inherent  propen- 
sities of  the  horses  may  have  contributed  to 
tbe  result,  the  carrier  will  be  held  responsi- 
ble for  tbe  damages.  See  authorities  cited 
in  Whltt.  Smith.  Neg.  p.  353. 

It  was  alleged  in  tbe  petition  that  appel- 
lant bad  carelessly  and  negligently  loaded 
a  heavy  piece  of  timber  or  log  on  a  fiat  car, 
the  end  of  which  protruded  over  the  end 
of  the  car,  so  as  to  strike  the  car  in  which 
the  horses  were  loaded,  and  that  tbe  horses 
were  thereby  injured.  There  was  no  proof 
as  to  the  manner  in  which  tbe  log  was  load- 
ed on  tl)e  car.    This  was  essential  to  sustain 


the  allegation  of  injury  from  the  log.  If  the 
injuries  caused  by  the  log  arose  from  tbe 
negligent  and  careless  manner  in  which  it 
was  placed  on  the  car,  appellant  would  be 
liable,  no  matter  if  the  injury  did  not  occur 
antn  after  the  car  had  passed  onto  another 
line. 

We  need  not  discuss  the  remaining  assign- 
ments of  error.  The  Judgment  is  reversed, 
and  the  cause  remanded. 


Mccormick  v.  kampmann. 

(Coart  of  Civil  Appeals  of  Texas.    May  27, 

1896.) 

CoNTBACTS— Actions  ok— Evidence — Consideba- 

TIOS. 

1.  Where  defendant,  in  an  action  on  notes 
reciting  that  they  were  given .  in  payment  for 
certain  property,  claims  that  they  were,  instead, 
given  for  services  to  be  rendered  by  plaintiff, 
which  he  failed  to  render,  evidence  of  the 
amount  of  an  offer  by  a  third  person  to  plaintiff 
for  the  property,  made  prior  to  the  sale  to  de- 
fendant, is  admissible  to  show  the  value  of  th« 
property,  and  thus  rebut  defendant's  claim. 

2.  When  such  testimony  is  admitted,  it  is 
error  to  exclude  testimony  of  defendant  as  to 
tbe  value  of  the  property  sold. 

Appeal  from  district  court,  Bexar  county; 
8.  G.  Newton,  Judge. 

Action  by  H.  D.  Kampmann  against  J.  A. 
McCormick.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Webb  Sc  Flnley,  for  appellant  Keller  & 
Johnson,  for  appellee. 

JAM&S.  C.  J.  Carter  &  Mnllaly  executed 
to  appellant  a  bill  of  sale  dated  June  22. 
1893,  to  property  pertaining  to  an  under- 
tj^ker's  business  at  309  West  Commerce 
street.  In  San  Antonio,  together  with  a 
hearse,  funeral  car,  a  white  funeral  car,  and 
an  undertaking  wagon.  This  bill  of  sale  re- 
cited that  it  was  made  in  consideration  of 
$4,000  cash  paid,  and  $2,500  in  notes  of  $100 
each,  payable  monthly.  The  notes  recited 
that  they  were  given  in  part  payment  for 
the  hearse,  two  funeral  cars,  and  undertak- 
er's wagon.  The  suit  is  brought  on  eight  of 
these  notes.  The  defense  was  failure  of  con- 
sideration, in  that  the  notes  were  not  In 
fact" given  as  any  part  of  the  consideration 
for  the  above-mentioned  property,  but  (Car- 
ter &  Mnllaly  being  in  the  livery  business) 
for  taking  care  of,  housing,  and  storing  the 
heitrses  and  funeral  cars  and  furnishing  the 
teams  necessary  for  McCormick  to  conduct 
funerals,  in  connection  with  the  undertak- 
ing business,  for  a  period  of  25  months,  and 
that  such  service  failed  to  be  performed 
after  tbe  seventeenth  note  had  been  paid. 

We  think  there  Is  no  error  shown  by  the 
first  and  second  assignments.  The  witness 
Wingfield  was  in  the  undertaking  business, 
and  was  allowed  to  testify  that  he  bad  in 
May  or  June,  1893,  offered  Carta:  &  Mul- 
laly  for  their  business,  including  the  dead 
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wagon,  but  not  the  hearses,  the  sum  o<  $8,- 
100.  It  is  observed  that  MuUaly  teetiSed 
that  the  notes  were  given  for  the  cousidera- 
tioa  expressed  In  the  bill  of  sale  and  notes, 
and  that  the  plea  set  up  by  appellant  was 
an  Invention.  McGormick  testified  to  the 
truth  of  his  plea,  and  that  the  property  was 
sold  to  him  for  $4,000  cash,  and  'the  notes 
were  given  for  livery  services  to  be  perform- 
ed. The  issne  was  sharply  drawn  In  the  tes- 
timony of  the  witnesses,  appellant  having 
the  disadvantage  of  his  bill  of  sale  and  notes 
contradicting  him.  Evidence  of  the  value  of 
the  property  sold  him  would  be  a  circum- 
stance going  to  sustain  or  defeat  the  plea. 
Acc<H^lng  to  appellant's  theory,  he  gave 
H,000  for  all  the  property,  the  remainder, 
$2|500,  in  notes,  for  the  service  promised. 
Mullaly  testified  that  the  hearses  alone  were 
worth  $3,500.  The  testimony  referred  to  of 
Wingfield,  therefore,  tended  to  sustain  the 
theory  of  appellee.  It  was  admissible  under 
the  rule  laid  down  In  1  Suth.  Dam.  p.  800; 
the  circumstances  being  such  as  to  indicate 
that  the  offer  was  fairly  made  In  the  course 
of  trade. 

The  third  assignment  is  that  the  court  re- 
fused to  allow  McCormick  to  testify  that, 
immediately  after  purchasing,  be  made  an 
Inventory  of  the  merchandise  In  the  estab- 
lishment, and  that  the  same  did  not  exceed 
1800  In  value,  and  that  the  hearses,  funeral 
cars,  and  dead  wagon  were  not  worth  more 
than  $3,000.  This  testimony  was  material 
to  appellant  upon  the  issue  made.  Its  ten- 
dency was  to  confirm  his  statement  as  to 
the  purpose  and  consideration  of  the  notes 
sued  on;  and,  in  view  of  the  testimony  of 
Wlngfleld  and  others  touching  the  value  of 
the  property,  it  was  error  to  exclude  It  The 
Judgment  is  therefore  reversed,  and  the 
cause  remanded. 


FARMERS'  Sc  MERCHANTS'  NAT.  BANK 

V.  WACO  ELECTRIC  RAILWAY  & 

LIGHT  CO.  et  al. 

METROPOLITAN    TRUST    CO.    et    al.    v. 

FARMERS'  &  MERCHANTS'  NAT. 

BANK  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  3, 

1896.) 

E^nrrr — Plsadisg — Cross  Bii.i/ — Cobporatioss — 
BoiiDs  —  Consideration  —  Rioara  or  Pckcbas- 
BBs — Ills  PsNDBNa—RBCBiVEita—SALR— Orders 
or  CovBT  —  Priority  or  Claims  —  Opbratimo 
EXPBXSES  —  Attachment  aqainst  In-solvent 
Corporation  —  Efpbct  — Travkusb  of  Affida- 
vrr. 

1.  In  eonsc^dated  actions  against  a  cor- 
poration, in  which  its  property  was  attached,  a 
receiver  was  appointed,  and  a  trustee  sought 
to  foreclose  a  mortgSKt'  to  secure  200  bonds  of 
defendant  of  f2,000  each,  and  an  intervener  set 
np  an  indebtedness,  and  alleged  that  it  was  the 
holder  of  20  bonds,  a  banlc  by  cross  bill  set  up 
]axse  Jndgments  SKainst  defendant  H.  and  oth- 
ers, and  alleged  defendant's  insolvency,  especial- 
ly if  the  bonds  were  valid,  and  the  insolTpncy 
«f  H.  and  others;  that  it  was  the  bolder  of  11 


of  such  bonds  as  collateral  security;  that  part 
of  the  debt  due  the  intervener  was  paid,  and 
the  bonds  held  by  it  were  not  to  be  used  until 
other  security  held  by  it  was  exhausted;  that 
all  the  bonds  except  those  held  by  the  bank 
were  issued  without  consideration,  and  were 
void,  for  reasons  particularly  stated;  that  ail 
the  holders  except  the  bank  took  the  bonds 
with  notice  of  their  invalidity:  that  the  mort- 
gage only  authorized  the  trustee  to  sue  on 
request  of  a  majority  of  the  bondholders,  and  its 
suit  was  against  the  protest  of  such  majority; 
that  the  trustee  had  no  interest  in  the  bonds, 
and  the  bank  never  requested  the  trustee  to 
act  for  it  in  the  suit;  that  part  of  defendant's 
railroad,  which  was  in  the  liands  of  a  receiver, 
was  not  its  property,  but  was  H.'s;  and  that 
the  bank's  judgments  were  liens  on  it,  and  it 
should  be  subjected  to  their  payment.  The 
prayer  was  for  the  release  of  the  property 
from  the  control  of  the  receiver  and  for  the 
foreclosure  of  its  lien.  Held,  that  the  cross 
bill  was  not  demurrable. 

2.  One  claiming  a  lien  on  attached  proper- 
ty, superior  to  the  attachment  plaintiff,  cannot, 
in  a  cross  bill,  traverse  the  affidavit  for  attach- 
ment. 

3.  The  holder  of  part  of  the  bonds  of  an 
insolvent  corporation  Is  not  estopped  to  set  up 
the  invalidity  or  want  of  consideration  of  other 
of  the  bonds  not  in  the  hands  of  innocent  hold- 
ers. 

4.  The  promoters  of  a  railroad  corporation 
on  their  individuai  credit  borrowed  money  of 
banks,  which  was  used  in  constructing  the 
road,  and  paid  themselves  by  stock  issued  to 
them.  They  afterwards  caused  to  be  issued  by 
the  company  200  bonds  of  S2,000  each,  and 
turned  over  to  such  banks  $134,000  of  the  bonds 
in  payment  of  the  money  borrowed,  the  banks 
having  knowledge  of  the  facts.  Held,  that  the 
banks  acquired  such  bonds  without  considera- 
tion. 

6.  The  doctrine  of  lis  pendens  does  not  ap- 
ply to  a  purchaser  of  negotiable  bonds  for  value 
before  maturity. 

6.  Though  a  court  administering  property 
through  a  receiver  may  resort  to  the  statute  re- 
quiring the  sale  of  property  by  the  sheriff  un- 
der process  of  execution  or  order  of  sale,  such 
statute  is  not  exclusive,  and  the  court  may,  in 
its  discretion,  order  a  sale  by  the  receiver  or 
commissioners. 

7.  In  a  contest  among  creditors  of  an  in- 
solvent corporation,  whose  property  was  in  the 
hands  of  a  receiver,  some  of  whom  intervened 
in  an  action  to  foreclose  a  mortgage  given  to 
secure  its  bonds,  it  appeared  that  none  of  the 
claims  In  dispute,  except  the  claims  of  one  E. 
and  of  intervener  G.,  and  those  interveners 
who  sued  before  a  receiver  was  appointed,  be- 
longed to  the  classes  specified  in  Rev.  St.  189.5, 
art.  1472,  which  gives  a  preference  lien  on  all 
earnings  from  operation  of  the  property  by  the 
receiver  in  favor  of  classes  of  claims  therein 
mentioned;  but  the  claims  of  B.,  and  of  a  cer- 
tain electric  company,  and  all  the  interveners 
were  entitled  to  priority  of  payment  over  the 
mortgage  debts  under  article  1490.  Held,  that 
in  disposing  of  the  earnings  during  the  receiver- 
ship, which  had  not  been  applied  to  prior  claims 
mentioned  in  article  1472,  the  claims  of  E.,  G., 
and  those  who  sued  before  the  appointment  of 
the  receiver  should  be  first  paid,  and  the  remain- 
ing earnings,  if  any,  applied  to  claims  of  other 
interveners  and  the  electric  company,  in  pref- 
erence to  the  mortgage  debts. 

8.  An  attaching  creditor  of  an  insolvent 
corporation  for  which  a  receiver  is  appointed 
after  the  attachment,  acquires  no  preference 
right  or  lien  that  will  deprive  the  court  of  the 
power  to  equitably  apportion  the  earnings  of 
the  property  during  the  receivership  to  claims 
classed  as  operating  expenses. 

9.  Where  a  bank  advances  money  to  an  in- 
solvent corporation  for  which  a  receiver  is  ap- 
pointed, to  pay  its  operating  expenses,  its  claim 
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ranka  with  those  of  genenl  creditors  only,  and 
not  with  those  classed  as  operating  expenses, 
in  the  absence  of  a  transfer  to  it  of  the  claims 
wluch  arose  for  operating  expenses,  or  of  facts 
showing  that  either  by  contract  or  operation  of 
law  it  became  subrogated  to  the  rights  of  such 
preferred  creditors. 

10.  Where  a  railroad  company  is  in  the 
hands  of  a  receirer,  though  at  the  instance  of 
the  holders  of  a  mortgage,  the  conrt  has  no 
power  to  appropriate  the  corpus  of  the  property 
to  the  payment  of  claims  for  operating  expenses 
in  preference  to  the  prior  mortgage  debts,  in 
the  absence  of  a  statute,  at  the  time  the  mort- 
goge  WHS  executed,  giving  such  claims  a  prior 
lien  on  the  corpus  of  the  property. 

11,  An  attaching  creditor  of  an  insolvent  cor- 
poration acquires  no  right  superior  to  other 
creditors. 

.A^ppeal  from  district  court  McLennan 
county. 

Two  actions  consolidated,— one  by  Ehigene 
Early  against  the  Waco  Electric  Railway  & 
liight  Company,  W.  J.  Bobson,  and  A. 
Schuster  on  a  debt  and  for  the  appointment 
of  a  receiver,  in  which  an  attachment  and 
an  Injunction  were  issued,  and  W.  W.  Seeley 
was  appointed  receiver;  and  the  other  by 
the  Metropolitan  Trust  Company  against  the 
Waco  Electric  Railway  &  Tjight  Company 
to  foreclose  a  mortgage  given  to  secure  200 
bonds  of  $2,000  each,  issued  by  defendant, 
and  held  by  plaintlfT  as  trustee.  In  the 
con.solldated  case  the  General  Electric  Com- 
pany filed  an  answer  and  cross  bill,  setting 
up  an  indebtedness  due  it  by  defendant  In 
the  second  action,  and  alleging  that  it  was 
the  holder  of  25  of  such  bonds;  and  the 
Farmers'  &  Merchants'  National  Bank  filed 
an  answer  and  cross  bill  setting  up  five 
Judgments  against  the  Waco  Electric  Rail- 
way &  Light  Company,  W.  J.  Hobson,  C. 
W.  Hobson,  and  A.  Schuster,  aggregating 
f20.000,  and  alleging  that  it  held  11  of  such 
bonds  as  collateral  security  for  its  debts, 
etc.  From  a  Judgment  sr.staining  demurrers 
to  the  answer  and  cross  bill  of  the  Farmers' 
&  Merchants'  National  Bank,  It  appealed. 
Also  an  action  by  the  Metropolitan  Trust 
Company.  Eugene  Early,  and  the  General 
Ele^.-tric  Company  against  the  Waco  Elec- 
tric Railway  &  Light  Company  tp  foreclose 
a  trust  deed  given  by  defendant  to  secure 
its  bonds  to  the  plaintiff  trust  company, 
and  for  the  appointment  of  a  receiver,  in 
which  the  Farmers'  &  Merchants'  National 
Bank  and  others  Intervened,  claiming  pri- 
ority of  payment  out  of  the  fund  in  the 
hands  of  the  receiver.  From  a  Judgment  In 
favor  of  the  interveners,  plaintiffs  appealed. 
After  appeal  all  the  cases  were  consolidated 
by  order  of  court.  Reversed  on  both  ap- 
peals. 

Robertson  &  Davis,  for  Farmers'  &  Mer- 
chants' Nat.  Bank.  J.  R.  Downs  and  R.  L  Mon- 
roe, for  Interveners.  Clark  &  BoUnger,  for 
Metropolitan  Trust  Co.,  General  Electric  Co., 
and  Eugene  Early. 

FISHEK.  C.  J.  At  a  former  day  of  this 
term  the  above  causes  were  consolidated  by 


an  order  of  this  court  The  first  cause  Is 
here  on  appeal  from  a  Judgment  of  the  court 
below  sustaining  demurrers  to  the  answer 
and  cross  bill  of  the  Farmers'  &  Merchants' 
National  Bank.  It  appears  from  the  record 
that  on  February  28,  1894,  Eugene  Early,  Is 
the  district  court  of  McLennan  cotmty,  sued  the 
Waco  Electric  Railway  &  Light  Company, 
W.  J.  Hobson,  and  A.  Schuster  on  a  debt, 
and  caused  a  writ  of  attachment  to  be  sued 
out  and  levied  upon  the  property  of  the 
railway  and  light  company,  and  asked  the 
court  for  the  appointment  of  a  receiver  for 
the  property  of  the  Waco  Electric  Railway 
&  Light  Company,  and  on  that  day,  to  wit, 
the  26th  of  February,  1894,  the  court  ap- 
pointed W.  W.  Seeley  receiver,  who  Imme- 
diately took  charge  of  the  property  of  the 
railway  and  light  company.  The  next  day 
Early  asked  for  a  writ  of  injunction,  which 
was  granted  March  29.  1894.  The  Metro- 
politan Trust  Company  brought  its  suit  In 
the  district  court  of  McLennan  county 
against  the  Waco  Electric  Railway  &  Light 
Company  to  foreclose  a  mortgage  on  all  of 
the  property  of  the  railway  and  light  com- 
pany, which  was  given  to  secure  200  bonds 
Issued  by  the  railway  and  light  company  for 
$1,000  each,  held  by  the  Metropolitan  Trust 
Company  as  trustee.  May  7,  1894,  upon  mo- 
tion of  tiie  Metropolitan  Trust  Company,  tlie 
court  consolidated  Its  case  with  ttaat  of 
Early,  and  extended  the  injunction  and  re- 
ceivership of  the  property  also  for  the 
benefit  of  the  trust  company.  July  2,  IS'M. 
Seeley  filed  an  answer.  In  which  he  allognl 
that  the  bonds  sought  to  be  foreclosed  by 
the  trust  company  were  without  considera- 
tion, and  therefore  not  binding  obligations 
ui)on  the  railway  and  light  company;  .Tiid 
the  answer  also  set  up  the  fact  that  the 
Fanners'  &  Merchants'  National  Bank  holds 
11  of  said  200  bonds  secured  by  the  mort- 
gage, and  asks  that  the  bank  be  made  a 
party.  July  16,  1894,  the  General  Electric 
Company  filed  an  answer  and  cross  bill  In 
the  consolidated  cases,  in  which  it  sets  up 
an  Indebtedness  due  it  by  the  railway  and 
light  company,  and  that  it  Is  the  bolder  of 
2.->  of  the  200  $1,000  bonds  set  out  in  the 
pleadings  of  the  trust  company.  After  this 
the  appeUant  the  Farmers'  &  Merchants' 
National  Bank  filed  answers  and  cross  bill, 
wherein  It  sets  up  five  Judgm'ents  against 
the  railway  and  light  company,  W.  J.  Hob- 
son. C.  W.  Hobson,  and  A.  Schuster,  re- 
covered in  Jime.  aggregating  the  sum  of 
about  $20,000,  and  all  of  said  Judgments 
recorded,  so  as  to  fix  liens  upon  the  property 
of  said  defendant  if  under  the  law  suc!i 
liens  could  be  created  against  the  property  of 
the  defendant  corporation;  it  being  at  the 
time  confessedly  insolveut  It  allies  that 
at  least  $5,000  of  the  debt  evidenced  by  said 
Judgments  was  created  prior  to  1st  of  June, 
1802.  It  alleges  that  $4,500  of  its  judgments 
was  on  a  debt  created  by  said  railway  and 
light  company  on  December  23,  1891.    It  al- 
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ieges  that  it  holds  11  first  mortgage  bonds 
of  said  railway  and  Itgbt  company  as  col- 
lateral security  for  its  debt  It  sues  herein 
for  collection  of  its  judgments  and  enforce- 
ment of  collection  of  Its  bonds  without  the 
assistance  of  the  Metropolitan  Trust  Com- 
pany, and  says  that  it  tias  never  requested 
said  trust  company  to  act  for  it  in  this  suit, 
and  that  said  trust  company  has  no  interest 
in  the  $200,000  bonds  secured  In  the  mort- 
gage made  by  said  railway  and  light  com- 
pany. It  admits  that  the  Metropolitan  Trust 
Company  is  trustee  in  the  mortgage  executed 
by  the  Waco  Electric  Railway  &  Light  Com- 
pany on  the  Ist'of  September,  1881.  for  the 
purpose  of  securing  the  issue  of  200  bonds 
of  il.OOO  each,  of  same  date  of  said  trust 
deed,  and  that  said  trust  company  brought 
its  suit  In  this  canse  over  the  protest  of 
the  majority  of  the  holders  of  the  bonds  se- 
cnred  in  said  mortgage  (the  stipulations  in 
said  mortgage  only  authorizing  it  to  sue  on 
the  request  of  a  majority  of  the  holders  of 
bonds),  and  that  said  trust  company  is  but  a 
naked  trostee  and  Intruder  in  tills  cause. 
It  alleges  the  right  of  the  railway  and  light 
ivnipany  to  issue  bonds  to  the  extent  of 
$200,000,  and  its  right  to  secure  the  same 
by  mortgage,  and  that  the  same  were  issued, 
and  mortgage  executed,  and  makes  the  mort- 
gage part  of  its  answer  and  cross  bill;  but 
denies  the  authority  of  said  trust  company 
tu  institute  suit  on  said  bonds.  In  the  sec- 
ond dlTision  of  its  answer  and  cross  bill  it 
pleads  a  ftiilture  of  consideration  as  to  $134,000 
of  said  bonds.  In  dlTision  3  it  alleges  that 
$^,000  of  said  bonds  are  held  by  the  Gen- 
eral Electric  Company  as  collateral,  not  to  be 
used  by  express  contract  until  other  security 
was  exliausted.  It  also  alleges  that  a  large 
part  of  said  debt  claimed  by  the  General 
Electric  Company,  and  secured  by  said 
bonds,  bad  been  paid,  and  asked  for  an 
adjudication  of  this  question;  that  said 
General  Electric  Company  had  disposed  of 
said  bonds  to  Henry  C.  Scott,  of  St.  Louis, 
Mo.,  when  it  had  no  right  to  do  so,  said 
sale  being  since  1st  of  January,  1885,  and 
that  said  Scott  took  no  title  to  said  bonds. 
In  the  fourth  and  fifth  divisions  of  Its  an- 
swer and  cross  bill  it  alleges  that  the  $11,- 
OUO  bonds  held  by  it  are  the  only  legal  bonds 
of  the  entire  $200,000  issue  as  against  the 
bona  fide  creditors  of  said  railway  and  light 
company,  and  prays  for  a  foreclosure  of  said 
mortgage  to  pay  said  $11,000  bonds  held  by 
it.  In  division  6  of  Its  answer  and  cross 
bill  it  alleges  failure  of  consideration  in  all 
said  bonds  except  those  held  by  it,  and  that 
the  parties  now  claiming  to  hold  the  same 
took  them  with  notice  of  their  Invalidity; 
that  the  same  were  originally  placed  by  the 
officers  of  said  railway  and  light  company 
for  a  fictitious  Indebtedness,  all  of  which 
was  well  known  to  the  present  holders  of 
the  same.  In  division  7  of  its  answer  and 
cross  bill  it  alleges  that  plaintiff  Early  ac- 
^red   no  lien  by   his  attachment,   because 


It  was  collusive,  and  the  grounds  of  attach- 
ment were  untrue,  which  issue  the  court 
was  asked  to  try.  In  division  8  of  its  answer 
it  alleges  Insolvency  of  all  its  Judgment  debt- 
ors. In  division  0  of  its  answer  and  cross 
bill  It  alleges  that  4%  miles  of  the  track, 
right  of  way,  and  franchise  of  said  rail- 
way and  light  company,  as  claimed  by  it, 
was  not  in  fact  the  property  of  said  railway 
and  light  company,  but  was  the  property  of 
W.  J.  Hobson,  one  of  its  judgment  debtors, 
and  that  its  Judgment  attached  to  said  prop- 
erty, but  that  the  same  was  In  the  hands 
of  the  receiver,  along  with  the  other  prop- 
erty of  said  railway  and  light  company. 
It  asked  the  court,  having  all  the  parties  be- 
fore It,  to  adjudicate  the  title  to  this  prop- 
erty, so  it  could  be  sold,  if  belonging  to  the 
railway  and  light  company,  free  from  all 
clouds  on  its  title;  and,  if  belonging  to 
Hobson,  to  allow  it  to  have  it  sold  under 
its  execution.  The  effect  of  the  averments 
of  the  answer  and  cross  bill  of  appellant 
are  that  the  railway  and  light  company  is 
Insolvent  if  the  bonds  set  up  by  the  Metro- 
politan Trust  Company  and  the  General  Elec- 
tric Company  are  valid,  and  it  is  possible 
that  the  averments  may  be  so  construed  to 
allege  an  Insolvency  even  though  the  railway 
and  light  company  may  not  bo  liable  on 
the  bonds.  But,  however  this  may  be,  it  is 
apparent,  if  the  averments  are  true,  that 
the  enforcement  of  the  bonds  and  the  indebt- 
edness of  the  General  Electric  Company 
against  the  property  of  the  railway  and 
light  company  will  materially  affect  the 
claim  of  the  appellant,  for,  If  such  bonds 
and  the  debt  of  the  General  Electric  Company 
are  made  a  charge  upon  the  property  In 
the  hands  of  the  receiver,  the  proper^  Is 
not  of  sufUcient  value  to  pay  these  claims 
and  those  of  appellant  and  of  other  creditors 
who  may  have  a  superior  right  to  the  ap- 
pellant, and  therefore  the  demand  of  ap- 
pellant must  be  scaled  and  reduced  in  value 
in  proportion  to  the  existence  of  other  valid 
chaJ^ges  against  the  property.  Hence  it  fol- 
lows that  the  appellant,  with  a  lien  on  the 
property,  either  as  owner  of  the  bonds  or 
the  bolder  thereof  as  collateral  to  secure  its 
debt,  has  such  an  Interest  in  the  administra- 
tion of  the  property  in  the  hands  of  the  re- 
ceiver as  wonld  authorize  it  to  set  up  and 
urge  the  Invalidity  of  other  claims  that  are 
sought  to  be  made  a  charge  upon  the  prop- 
erty superior  or  equal  to  that  set  up  by  the 
appellant  The  appellant  contends  that  the 
claim  of  the  General  Electric  Company  has 
been  paid  in  part  and  that  the  bonds  It 
holds  are  a  security  for  the  Indebtedness 
due  it  by  the  railway  and  light  company, 
and  that  such  bonds  were  not  to  be  used 
until  other  security  held  by  the  General 
Electric  Company  was  first  exhausted;  and 
charges  that  the  successive  holders  of  the 
bonds  acquired  them  from  the  General  Eilec- 
tric  Company  with  notice  of  these  facts. 
The  answer  also  alleges  that  the  railway 
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and  light  company  was  constracted  by  tbe 
promoters  of  the  corporate  enterprise  lu  part 
by  private  funds  and  by  money  borrowed 
from  certain  banks  In  the  state  of  Missouri; 
that  the  money  was  borrowed  on  the  In- 
dividual credit  of  the  promoters  of  the  en- 
terprise, and  not  upon  the  credit  of  the  rail- 
way and  light  company;  that  these  promot- 
ers reimbursed  and  paid  themselves  by  stock 
Issued  by  the  corporation  In  a  sum  greater 
than  the  amount  due  by  them  to  the  Missouri 
banks,  which  the  promoters  received  and  ac- 
cepted In  aatisfactlon  of  the  Indebtedness 
due  them  for  the  money  put  Into  the  con- 
struction and  equipment  of  the  raUway  and 
light  plant.  The  averments  then  proceed 
to  the  effect  that  the  promoters  caused  to 
be  Issued  by  the  railway  and  light  company 
the  bonds  sought  to  be  foreclosed  by  the 
Metropolitan  Trust  Company;  and  that, 
while  these  bonds  were  legally  Issued,  the 
railway  and  light  company  never  legally 
floated  them,  or  parted  with  possession 
thereof  for  a  consideration  deemed  valuable 
in  law,  but,  upon  the  contrary,  $134,000  of 
them  were  turned  over  to  the  Missouri 
banks  by  the  promoters  of  tbe  corporation 
lu  order  to  pay  the  Individual  debt  due  those 
banks  by  the  promoters,  as  before  stated; 
aud  that,  as  such  debts  were  paid  to  the 
promoters  by  the  Issuance  and  acceptance 
of  stock  as  aforesaid,  they  were  satisfied 
Hnd  paid,  so  far  as  the  railway  and  light 
company  was  concerned;  and  that  the  Mis- 
souri banks  and  the  present  owners  of  tbe 
lK>nds  acquired  them  with  notice  of  these 
facts.  The  answer  also  avers  that  a  part 
of  tbe  railway,  which  was  In  the  hands  of 
the  court  through  its  receiver,  is  not  the 
property  of  the  raUway  and  light  company, 
hut  is  the  property  of  one  Hobson,  against 
whom  tho  appellant  has  valid  and  unsatis- 
fied Judgments  which  are  a  lien  upon  his 
propert.v,  including  the  part  of  the  railway 
owned  by  him,  and  asks  the  coart  to  release 
and  relieve  this  property  from  its  control 
and  custody  through  its  receiver,  to  the 
end  that  appellant's  Hens  may  be  foreclosed, 
and  his  Judgments  against  Hobson  collected. 

In  the  three  particulars  noticed,  we  think 
the  answer  and  cross  bill  set  up  matters 
which  should  have  been  passed  upon  by  tbe 
court  on  the  facts  alleged,  and  to  this  extent 
there  was  error  in  sustaining  the  demurrers. 

The  attack  upon  the  claim  and  lien  of 
Eugene  Early  Is  not  alleged  with  sufficient 
particularity  so  that  we  can  determine  upon 
the  facts  stated  that  it  is  not  a  valid  and 
legal  claim  against  the  railway  aud  light 
company.  Besides,  the  appellant  will  not  be 
permitted  to  traverse  the  affidavit  for  at- 
tachment. Therefore  there  was  no  error  in 
sustaining  the  demurrer  to  this  branch  of 
the  case. 

The  appellant,  because  It  was  a  holder  of 
a  part  of  the  bonds,  was  not  estopped  to  set 
up  the  invalidity  or  want  of  consideration  of 
other  of  the  bonds.    Its  interest  in  tbe  assets 


of  the  insolvent  corporation  as  a  creditor  of 
the  concern,  and  its  right  to  see  that  the 
property  is  appropriated  only  to  the  pay- 
ment of  claims  for  which  it  is  legally  liable 
(Hamilton-Brown  Shoe  Co.  v.  Mayo,  8  Tex. 
Civ.  App.  169,  27  S.  W.  781),  is  equal  to  the 
right  of  tbe  maker  of  the  paper  to  assert  facts 
to  show  that  it  is  not  liable  for  it.  It  could 
not  be  contended,  when  it  was  sought  to  hold 
the  maker  of  paper  liable,  that  he  would  be 
estopped  from  showing  a  want  or  failure  of 
consideration  because  he  had  executed  and 
delivered  the  paper,  unless  in  a  case  where 
the  paper  was  negotiable,  and  in  the  hands 
of  a  holder  for  value  without  notice.  And  in 
the  case  cited  this  rule  Is  made  to  apply  to 
a  subsequent  lienholder. 

In  response  to  the  proposition  of  appellee 
that  tbe  foreclosure  of  the  bonds  by  the 
trustee  was  for  the  benefit  of  all  the  holders 
of  bonds.  Including  appellant,  and  therefore 
there  was  no  reason  for  appellant  to  set  up 
Its  rights,  as  it  would  be  protected  if  it  was 
entitled  to  protection,  we  need  only  say  that 
the  attempt  of  the  trustee  to  foreclose  upon 
bonds,  and  subject  the  property  thereto,  which 
were  not  valid  debts  against  tbe  railway  and 
light  company  as  pleaded  in  the  answer, 
was  clearly  in  hostility  to  the  rights  of  ap- 
pellant, as  is  manifest  by  what  has  been 
previously  said  upon  this  question;  and  in 
such  a  case  the  remedy  by  foreclosure  is  not 
exclusive  in  the  trustee,  but  may  be  pursued 
by  the  holder  beneficially  Interested  in  the 
bonds. 

The  appellee  also  contends  that,  as  the 
money  procured  from  the  Missouri  banks 
went  into  the  construction  of  the  railway 
and  light  plant,  and  as  that  concern,  upon 
the  maturity  of  the  debt  due  the  banks  by 
the  promotors  for  that  sum,  Joined  In  a  re- 
newal thereof,  the  railway  and  light  com- 
pany became  bound  and  liable  for  what  was 
due  the  banks;  and,  as  the  bonds  were  trans- 
ferred to  settle  that  indebtedness,  conse- 
quently the  banks  acquired  them  fo^  a  con- 
sideration. Unless  there  is  some  express 
agreement  by  a  party  who  is  authorhsed  to  so 
make  a  binding  agreement  that  the  lender 
will  be  subrogated,  or  that  a  claim  he  has. 
If  any,  that  gives  him  a  superior  right  will 
be  transferred  to  the  lender,  the  general 
rule  Is  that  an  assignment  of  such  claim  will 
not  result,  nor  will  subrogation  be  created  tn 
the  lender  to  the  thing  acquired  with  the 
money  borrowed.  In  other  words,  if  A. 
should  borrow  from  B.  a  sum  of  money  which 
A.  uses  to  discharge  a  lien  held  by  another 
or  appropriates  it  to  the  payment  of  a  debt 
due  and  owing  by  such  other,  or  If  A.  should 
purchase  property  with  the  money  borrowed, 
in  neither  case  would  B.,  the  lender.  In  the 
absence  of  a  contract  or  agreement  between 
the  parties,  have  any  lien  or  interest  In  the 
debts  or  lien  dlschargred  or  in  the  property 
purchased.  Tbe  averments  of  the  answer  fall 
within  this  principle  and  illustration.  Tbe 
Missouri  banks,  because  of  the  fact  that  the 
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money  loaned  the  promoters  of  the  railway 
and  light  company  went  into  the  construc- 
tion of  those  plants,  would  not  baye,  in  law 
or  equity,  In  the  absence  of  a  binding  con- 
tract, any  claim  against  the  railway  and 
light  company  for  the  sum  loaned;  and  if  the 
railway  and  light  company  paid  the  debt 
due  by  it  to  the  promoters  in  stock,  wlilch 
they  accepted,  so  the  answer  avers,  in  pay- 
ment of  the  money  they  put  into  the  con- 
cern, it  satisfies  and  extinguishes  that  debt 
so  tea  aa  the  liability  of  the  railway  and 
light  company  is  concerned;  and  the  subse- 
quent promise  to  pay  that  debt,  made  by  the 
railway  and  light  company  through  the  pro- 
moters, who  sought  to  hold  the  company,  as 
the  averments  state,  without  the  consent  of 
the  directors,  will  not  create  against  the  com- 
pany a  legal  liability  when  the  debts  in  fact 
were  already  paid  Nor  does  there  exist  any 
radflcatlon  under  the  statements  contained 
in  the  answer  that  will  create  a  liability 
against  the  railway  and  light  company.  If 
these  averments  are  true,  it  shows  that  the 
Missouri  banks  obtained  the  bonds  sought  to 
be  foreclosed  in  consideration  of  a  debt  for 
which  the  makers  of  the  bonds— the  railway 
and  light  company— were  not  liable.  And  as 
the  answer  charges  that  all  of  these  facts 
were  known  to  the  present  holders  of  the 
bonds  and  those  under  whom  they  succes- 
sively hold,  it  legally  results  that  the  railway 
and  light  company  and  appellant  and  other 
creditors  so  situated  may  show  these  mat- 
ters to  defeat  a  foreclosure.  On  the  question 
as  to  the  notice  of  the  present  holder  of  the 
bonds,  who  seeks  foreclosure  through  the 
Metropolitan  Trust  Company,  and  who  ac- 
quired them  pending  the  present  litigation, 
and  when  the  property  was  in  the  hands  of 
the  receiver,  we  might  rest  the  decision  on 
the  allegations  of  the  answer  to  the  effect 
that  he  had  actual  notice  of  the  want  of  con- 
sideration when  he  acquired  hi's  interest.  If 
any,  In  the  bonds.  But,  as  the  question  will 
prolmbly  arise  in  another  trial,  we  express 
the  opinion  that  the  bonds  are  negotiable  in 
form,  and,  as  to  the  amounts  not  due,  the 
doctrine  of  lis  pendens  does  not  apply  to  a 
purchaser  of  the  bonds  for  value.  Gannon 
V.  Bank,  83  Tex.  274,  18  8.  W.  673;  Board  v. 
RaUway  Co.,  46  Tex.  328. 

With  these  views  we  conclude  that  the 
Judgment  In  cause  No.  1,445  should  be  re- 
versed and  remanded,  and  It  is  so  ordered. 
And  in  this  connection  we  express  the  opin- 
ion that  the  effect  of  this  ruling  is  to  set 
aside  the  sale  of  the  railway  and  light  prop- 
erty, and  that  It  should  be  again  sold,  if 
there  is  a  necessity  therefor,  after  the  rights 
of  the  bondholders  are  determined,  and  after 
it  is  ascertained  whether  or  not  the  railway 
and  light  company  are  liable  on  the  bonds 
set  up  by  the  appellees,  and  for  the  entire 
debt  of  the  (General  Electric  Company,  and 
after  it  Is  determined  whether  or  not  the 
railway  and  light  company  owns  that  part  of 
the  road  the  answer  alleges  is  the  property 


of  nobson.  There  was  no  error  in  the  court 
effecting  a  sale  of  the  property  through  com- 
missioners appointed  for  tliat  purpose.  The 
statutes  that  require  the  sale  of  property 
by  the  sheriff  under  process  of  execution 
or  order  of  sale  may  be  resorted  to  by  the 
court  administering  the  property  through  a 
receiver,  but  these  provisions  of  the  law  are 
not  exclusive  in  effecting  sales  in  cases  of 
this  character,  and  the  court  may,  in  tlic 
exercise  of  its  discretion,  order  a  sale  by 
the  receiver  or  commissioners.  The  case  of 
the  Metropolitan  Trust  Company  et  al.  v. 
Farmers'  &  Merchants'  National  Bank  et  al. 
is  an  appeal  by  the  trust  company,  Eugene 
Early,  and  the  General  Electric  Company 
from  Judgments  in  favor  of  the  appellees, 
interveners,  by  which  the  claims  of  the  in- 
terveners were  established  against  the  rail- 
way and  light  comiHiny,  and  were  given  pri- 
ority of  payment  out  of  the  funds  in  the 
bands  of  the  receiver  over  the  claims  of  the 
trust  company,  Eugene  Early,  and  the  Gen- 
eral Electric  Company.  All  of  the  claims  of 
the  interveners  except  that  of  the  appellee 
Gaines  arose  within  six  months  preceding 
the  apiwintment  of  the  receiver.  Gaines' 
claim  was  for  personal  injuries  received 
while  the  property  was  in  the  hands  of  the 
receiver.  The  mortgage  bonds  sought  to  be 
foreclosed,  and  all  of  the  claims  in  contro- 
versy, arose  after  Laws  1887  and  1889  were 
in  force,  providing  for  the  appointment  of 
a  receiver,  and  regulating  the  administration 
of  the  property  and  the  classification  of 
claims.  Therefore  the  bonds  and  the  several 
claims  in  controversy  are  subject  to  these 
prorlsions  of  the  law  The  Laws  of  1887 
and  1889  are  carried  into  the  present  Re- 
vised Statutes,  and  are  the  same  now  as 
existing  when  the  Judgments  below  were 
rendered;  hence  in  noticing  the  laws  upon 
the  subject  reference  will  be  made  to  the 
present  Revised  Statutes.  It  appears  that 
some  of  the  claims  In  controversy  of  the  in- 
terveners were  bued  on  before  the  appoint- 
ment of  a  receiver,  as  was  also  the  claim  of 
Eugene  Early.  The  court  below  classified 
the  claims  of  the  interveners,  and  allowed 
priority  of  payment  in  accord  with  article 
1472,  Rev.  St  1895,  but  the  orders  do  not.  In 
terms,  restrict  payment  out  of  the  earnings 
of  the  property  when  in  the  hands  of  the 
receiver,  or  out  of  the  earnings  of  any  that 
arose  before  the  property  went  into  the 
hands  of  the  receiver.  This  article  gives  a 
preference  lien  on  all  the  earnings  arising 
from  the  operation  of  the  property  by  the 
receiver  in  favor  of  the  classes  of  claims 
therein  mentioned.  None  of  the  claims  in 
controversy  fall  within  any  of  these  classes 
except  the  claim  of  Eugene  Early  and  that 
of  intervener  Gaines,  and  those  interveners 
who  sued  before  the  appointment  of  a  re- 
ceiver. But  when  we  turn  to  article  1490  we 
find  that  the  claims  of  all  of  the  interven- 
er, as  well  as  that  of  Eugene  Early  and  the 
General  Electric  Company,   are  entitled  to 
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priority  of  payment  over  the  mortgage  debta 
out  of  tbe  earnings  arising  from  tlie  opera- 
tion of  tbe  property  while  in  tbe  hands  of 
tbe  receiver.  Hence,  in  disposing  of  tbe 
earnings  of  tbe  property  that  arose  during 
the  recelTershlp  which  has  not  been  applied 
to  prior  claims  mentioned  In  article  1472, 
the  claims  of  intervener  Gaines,  and  those 
who  sued  before  the  appointment  of  a  re- 
ceivci-,  and  that  of  Eugene  Early,  should  tte 
first  paid,  and  remaining  earnings,  if  any, 
applied  to  tbe  claims  of  other  interveners 
and  the  General  Electric  Company  in  pref- 
erence to  the  mortgage  debts.  This  disposi- 
tion as  to  such  earnings  is  in  accordance 
with  articles  14T2,  1490,  of  the  statute.  It 
is  a  well-recognized  principle  of  law  that 
the  earnings  and  revenues  arising  from  tbe 
operation  of  property  of  tbe  character  in 
question  are  not  a  fund  to  be  reached  by  the 
mortgage  until  the  mortgagee  talces  posses- 
sion, or  takes  steps  to  foreclose  on  the  prop- 
erty. Hence  li  is  held  that  such  earnings 
as  arose  before  the  receiver  was  appointed, 
and  before  possession,  or  its  equivalent,  by 
tbe  mortgagee,  and  which  were  applied  to 
the  partial  extinguishment  of  tbe  mortgage 
debt  to  the  prejudice  of  the  operating  cred- 
itors, or  which  were  Invested  in  betterments 
or  in  the  imprcvement  of.  the  mortgage  se- 
curity, or  which  were  on  hand  when  the  re- 
ceiver was  appointed,  may,  in  the  discre- 
tion of  the  court,  in  administering  the  prop- 
erty through  its  receiver  in  the  exercise  of 
its  equity  Jurisdiction,  be  applied  to  claims 
that  arose  for  operating  expenses,  or  that 
were  necessary  or  proper  to  be  Incurred  in 
order  to  preserve  the  property  prior  to  the 
appointment  of  the  receiver,  so  that  it  may 
continue  in  operation  as  a  going  concern, 
in  preference  to  the  mortgage  debt  or  of  the 
claims  of  general  creditors  who  do  not  come 
within  the  classes  named.  And  those  claims 
of  the  interveners  which  may  be  classed 
as  operating  expenses  are  entitled  to  prior- 
ity of  payment  over  the  mortgage  debts, 
and  the  claims  of  other  creditors  out  of  the 
earnings  that  arose  prior  to  the  appoint- 
ment of  the  receiver,  which  were  on  hand 
at  the  time,  or  which  have  been  diverted  in 
tbe  manner  stated.  There  is  no  equity  ex- 
isting in  the  claims  of  the  other  Interveners 
which  would  entitle  them  to  priority  of  pay- 
ment over  the  mortgage  debts  and  of  the 
claims  of  appellees  as  to  income  ttiat  arose 
before  the  receiver  was  appointed;  and  «i8 
to  such  Income  as  remains  after  paying 
such  preferred  claims  the  claims  of  appel- 
lees and  the  Interveners  who  are  not  enti- 
tled to  the  preference  stand  upon  an  equal 
footing.  In  this  connection  we  will  say  that, 
in  our  opinion,  no  additional  right  to  that  of 
a  general  creditor  was  gained  by  appellee 
Early  by  reason  of  tbe  levy  of  bis  writ  of 
attachment.  As  tbe  defendant  corporation 
was  then  Insolvent,  he  could  acquire  no  pref- 
erence, right,  or  lien  that  would  deprive  the 
court  of  the  power  to  equitably  apportion 


such  income  to  tbe  claims  classed  as  operat- 
ing expenses.  And  we  also  take  this  occa- 
sion to  say  that  the  claim  of  tbe  Farmers' 
&  Merchants'  National  Bank  should  take 
rank  along  with  those  of  tbe  general  credit- 
ors. Tbe  bank,  it  is  true,  advanced  money 
to  the  defendant  corporation  in  order  for  It 
to  pay  its  operating  expenses,  but  the  facts 
pleaded  and  shown  by  tbe  master's  report 
upon  this  claim  do  not  show  a  state  of  facts 
which  would  create  an  assignment  or  trans- 
fer hi  favor  of  the  bank  superior  to  the  claims 
of  those  which  arose  for  operating  expenses, 
nor  is  it  made  to  appear  that  by  either  con- 
tract or  operation  of  the  law  tbe  bank  be- 
came subrogated  to  the  claims  or  rights  of 
any  such  preferred  creditors. 

In  this  case  tbe  question  also  arises  as  to 
tbe  power  of  tbe  court  to  appropriate  tbe 
corpus  of  the  property  of  the  defendant  cor- 
poration to  the  payment  of  claims  in  pref- 
erence to  the  prior  mortgage  debts.  We  are 
well  aware  of  tbe  line  of  cases  which  In 
some  instances  permit  this  to  be  done,  with 
tbe  principal  reason  upon  which  they  are 
based,  to  the  effect  that  a  court,  in  placing 
tbe  property  in  the  hands  of  a  receiver  at 
the  instance  of  the  mortgage  holders,  may, 
as  a  condition  to  tbe  exercise  of  its  author- 
ity, require  that  certain  claims  shall  be  paid 
prior  to  the  mortgage  debts;  and  that  as  to 
corporations  or  enterprises  which  afTect  the 
general  public,  and  in  which  the  interest  of 
tbe  public  is  involved  to  tbe  extent  of  a 
continuation  of  their  operation,  the  interest 
of  the  public  is  superior  to  that  of  tbe  in- 
dividual, and  tor  this  reason  the  property 
may  be  appropriated  to  the  payment  of 
claims  necessary  to  its  operation.  Sucb  a 
disposition,  we  think,  may  be  made  of  the 
income  that  arises  from  the  operation  of 
tbe  property.  And  after  a  court  has  as- 
sumed, through  ItH  receiver,  control  of  tbe 
property,  in  'certain  instances  it  would  be 
within  the  power  of  the  court  to  appropri- 
ate the  corpus  of  the  property  to  paying 
the  cost  and  expenses  that  resulted  from 
the  litigation  that  arose  during  the  time  of 
its  administration  by  the  court,  but  beyond 
this  we  believe  tbe  court  has  no  power  to  go, 
in  the  absence  of  some  provision  of  law  in 
existence  when  the  mortgages  were  ex- 
ecuted that  gave  the  claims  of  the  class  de- 
scribed a  prior  lien  upon  the  corpus  of  the 
property.  A  court  administering  the  rights 
of  litigants  In  accord  with  tbe  principles  of 
law  and  equity  has  no  Inherent  right,  simply 
by  virtue  of  Its  Judicial  authority,  to  dis- 
place valid  mortgage  liens  that  are  fixed 
upon  the  property,  and  which  is  subject  to 
the  liens,  and  require  that  such  liens  shall 
be  postponed  to  claims  which  were  not  in 
existence  at  the  time  the  mortgage  liens 
were  created,  or  are  not  based  upon  some 
contract  or  provision  of  tbe  law  which  gives 
them  a  prior  right  over  the  mortgage  liens. 
If  the  power  is  wanting  in  the  court  to  ap- 
propriate tbe  corpus  of  the  property  to  tbe 
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payment  of  the  claims  to  the  prejudice  of 
the  prior  mortgage  debts,  an  order  made  by 
the  court  in  appointing  a  receiver  that  such 
illegal  diversion  should  result  Is  no  more 
valid  and  binding  than  if  made  at  some  sub- 
sequent stage  of  the  case.  It  results  from 
this  that  our  conclusion  upon  this  branch  of 
the  case  is  that  the  trial  court  did  not  have 
the  authority  to  appropriate  any  of  the 
corpus  of  the  property  to  the  claims  of  the 
interveners  In  preference  to  the  mortgage 
liens. 

It  is  unnecessary  for  us  to  decide  whether 
article  3179a,  Sayles'  Civ.  St,  applies  to 
street  railways  and  property  of  the  char- 
acter In  question,  because  none  of  the  claims 
in  controversy  are  of  the  class  for  which  a  lien 
Is  given  as  provided  by  that  article. 

The  supreme  court  has  recently  decided 
that  no  preference  over  general  creditors 
can  be  acquired  by  levy  upon  the  property  of 
an  insolvent  corporation,  hence  the  claim  of 
Eugene  Early  tias  no  superior  right,  by  rea- 
son of  bis  attachment  levy,  over  the  claims 
of  other  creditors.  If  upon  another  trial  it 
should  be  determined  that  the  defendant 
corporation  was  not  insolvent  when  Early's 
attachment  was  levied,  then  the  attachment 
lien  would  be  valid  against  the  corpus  of 
the  property  subject  to  the  prior  liens  then 
existing. 

We  have  not  attempted  to  dispose  of  the 
claim  of  each  intervener  by  name,  but  these 
general  observations  are  sufficient  to  guide 
the  lower  court  In  another  trial.  Our  con- 
clusion is  that  both  cases  should  be  reversed 
and  remanded,  and  it  is  so  ordered. 


STEPHENSON  v.  SINCLAIR  et  aL 

(Court  of  Civil  Appeals  of  Texas.     June  S, 
1896.) 

CORSTABLE'S  BoitD— LIABILITY  Or  SCRITT. 

Where  a  prisoner  charged  with  a  mis- 
demeanor attempts  to  escape  from  the  cnstody 
of  a  roDStable,  and  the  officer,  in  order  to  pre- 
Teot  his  escape,  fires  on  the  prisoner,  and  kills 
«  horse  ridden  by  the  latter,  the  sureties  on  the 
officer's  bond  are  liable  for  the  value  of  the 
horsp.  though  the  officer  had  no  right  to  fire  on 
the  prisoner. 

Appeal  from  Red  River  county  court; 
GeoFKe  F.  Burdett,  Judge. 

Action  by  W.  T.  Stephenson  against  J.  T. 
Sinclair  and  others  on  the  official  bond  of 
defendant  Sinclair  as  constable.  From  a 
Judgment  in  favor  of  plaintiff  against  de- 
fendant Sinclair  only,  and  in  ftivor  of  the 
other  defendants,  plaintiff  appeals.  Revers- 
ed and  rendered. 

Lennox  &  Lennox,  for  appellant. 

FISHER,  0.  3.  This  sction  is  by  the  ap- 
pellant against  the  appellee  Sinclair  and 
others,  as  the  sureties  upon  his  bond  as 
constable  of  precinct  No.  4  of  Red  River 
county.   The    action    Is    one    of    damages 


against  the  defendant  for  the  value  of  a 
horse  shot  by  the  constable,  and  for  ex- 
penses incurred  in  seeking  to  effect  a  cure 
of  the  animal,  and  for  the  loss  of  his  serv- 
ices. The  court  found  the  actual  damages 
at  $153.60,  and  for  this  amount  rendered 
Judgment  against  the  constable,  but  refused 
to  give  any  Judgment  against  the  sureties. 
From  this  result  the  plaintiff  appeals.  At 
the  time  the  horse  was  Injured  he  was  being 
ridden  by  a  prisoner  charged  with  a  misde- 
meanor, and  who  was  lawfully  in  the  cus- 
tody of  the  constable,  by  virtue  of  a  war- 
rant. The  prisoner  attempted  to  escape,  and 
the  constable  fired  upon  him  and  wounded 
the  horse.  The  constable,  under  the  facts 
and  the  law  that  governs  In  such  cases,  had 
no  autlM>rity  to  fire  upon  the  prisoner,  seeli:- 
Ing  to  escape,  with  the  purpose  of  wounding 
him  or  Idlling  him,  in  order  to  prevent  the 
escape,  the  prisoner  then  being  held  in  cus- 
tody imder  accusation  of  a  misdemeanor. 
But  it  was  the  official  duty  of  the  constable, 
the  prisoner  being  lawfully  in  his  custody 
by  warrant,  to  exercise  proper  care  and  dili- 
gence to  retain  custody  of  the  prisoner  and 
to  prevent  his  escape;  and,  when  he  was 
engaged  in  efforts  to  prevent  his  escape,  he 
wa#  in  the  exercise  of  an  official  duty,  for 
the  abuse  of  which  his  sureties  would  be 
liable.  The  fiict  that  the  constable  resorted 
to  means  not  authorized  by  law  in  order  to 
prevent  the  escape  does  not  remove  his  ef- 
fort to  prevent  the  escape  out  of  the  realm 
of  official  duty.  The  duty  to  prevent  the  es- 
cape existed,  and  because  the  constable  may 
have  gone  too  far  in  the  effort  to  perform 
this  duty,  and  while  still  in  Its  exercise  the 
Injury  occurred  which  resulted  in  the  dam- 
ages, would  not  relieve  the  act  of  the  obli- 
gation covered  by  the  bond.  With  this  view 
of  the  case,  we  reverse  the  Judgment  of  the 
court  below,  and  here  render  Judgment 
against  all  of  the  appellees  for  the  sum 
found  by  the  trial  court  to  be  the  actual 
damages  sustained  by  the  plaintiff. 


BURR  et  al.  v.  DAVIS  et  aL 

(Court  of  Civil  Appeals  of  Texss.    June  10, 
1896.) 

PLBADmO— PSTITIOS— GkNERAI.  DeMURKBR. 

A  petition  alleged  that  plaintiffs  obtain- 
ed a  judgment  against  defendants'  father  May 
26,  1890;  that  June  30,  1893,  the  father  con- 
veyed to  one  of  his  sons  (defendants)  a  tract  of 
land,  receiving  as  consideration  $oOO  cash,  and 
two  notes  for  $1,000  each,  payable  after  one 
and  two  years,  and  secured  by  vendor's  lien; 
that  the  father  was  insolvent  when  plaintiffs' 
judgment  was  rendered  against  him,  and  so  re- 
mained until  he  died,  leaving  no  property  real 
or  personal;  that  before  his  death,  designing  to 
defeat  the  collection  of  plaintiffs'  judgment,  he 
gave  the  two  notes  to  his  two  sons  (defendants), 
who  took  them  without  paying  any  considera- 
tion, and  with  knowledge  of  the  fraudulent  pur- 
pose of  the  donor.  The  prayer  was  for  judg- 
ment against  each  of  the  defendants  for  the 
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amount  of  the  note  held  by  each,  and  for  costs. 
Held,  that  the  petition  was  bad  on  general  de- 
murrer. 

Error  from  district  court,  Camp  county; 
John  L.  Sheppard,  Judge. 

Action  by  Charles  P.  Burr  &  Co.  against 
0.  G.  and  N.  A.  Davis.  From  a  Judgment 
sustaining  a  general  demurrer  to  the  pe- 
tition, plaintiffs  bring  error.    Affirmed. 

The  court  below  sustained  a  general  de- 
murrer to  plaintUts'  petition,  and  the  case  la 
before  us  by  writ  of  error.  The  petition  la 
as  follows: 

"Chas  P.  Burr  &  Co.  ▼.  C.  G.  Davis  et  al. 
In  the  District  Court,  Camp  County,  Texas. 
December  Term,  1894.  To  the  Hon.  John  L. 
Sheppard,  Judge  of  said  Court:  Your  peti- 
tioners, Charles  P.  Burr  and  Henry  E.  Cor- 
byn,  hereinafter  styled  plaintiffs,  complain- 
ing of  C.  G.  Davis  and  N.  A.  Davis,  here- 
inafter called  defendants,  respectfully  show 
to  the  court:  That  plaintiffs  reside  in  the 
city  of  St.  Louis,  state  of  Missouri,  and  de- 
fcaidants  in  Camp  county,  Texas.  That  de- 
fendants are  the  children  and  heirs  at  law 
of  Li.  6.  Davis,  deceased,  against  whom  plain- 
tiffs on  May  26,  1890,  in  the  district  court  of 
Camp  county,  Texas,  recovered  a  Judgmtot 
in  words  and  figures  as  follows:  'Chas.  P. 
Burr  &  Co.  v.  L.  G.  Davis.  May  26,  1890. 
'i'his  day,  this  cause  being  called  for  trial, 
came  the  plaintiffs  and  defendants,  each  by 
their  attorneys,  and  announced  ready  for 
trial,  and,  waiving  a  jury,  submitted  the 
matters  of  fftct  as  well  as  of  law  to  the 
court,  who,  after  hearing  the  evidence,  and 
argument  of  counsel,  Is  of  opinion  that  the 
plaintiffs  ought  to  recover  their  debt;  and, 
it  l>eing  found  to  amount  to  ($2,470ai/ioo) 
two  thousand  four  hundred  and  seventy  and 
"i/ioo  dollars,  it  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  Chas. 
P.  Burr  &  Co.,  a  firm  composed  of  Chas.  P. 
Burr  and  Heniy  E.  Corbyn,  plaintiffs,  do 
have  and  recover  of  L.  G.  Davis,  defendant, 
the  sum  of  $2,470.81,  with  interest  thereupon 
from  date  hereof  at  the  rate  of  8  per  cent, 
per  annum,  and  all  costs  of  suit,  for  which 
execution  may  issue,*  which  Judgment,  plain- 
tiffs aver,  is  still  subsisting,  and  unsatis- 
fied either  In  whole  or  In  part.  Further 
complaining,  plaintiffs  say  that  on  the  30th 
day  of  June,  1893,  the  aforesaid  L.  G.  Davis 
executed  to  one  of  his  sons,  W.  H.  Davis,  a 
warranty  deed,  in  writing,  In  words  and  fignu«s 
as  follows: 

"  The  State  of  Te-xas,  County  of  Camp. 
Know  all  men  by  these  presents,  that,  I,  L.  G. 
Davis,  of  Camp  county,  Texas,  for  and  In  con- 
sideration of  the  sum  of  twenty-five  hundred 
dollars  to  me  in  hand  paid  by  W.  H.  Davis  as 
follows:  Five  hundred  dollars  cash  In  hand 
paid,  the  receipt  of  which  La  hereby  acknowl- 
edged, and  two  notes  for  one  thousand  dollani 
each,  due  respectively  December  Ist,  1894,  and 
December  Ist,  1895,  drawing  Interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date, 


and  ten  per  cent,  additional  for  attorney 
fees  in  case  of  legal  proceedings  to  enforce 
collection,  have  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  do 
grant,  bargain,  sell,  and  convey,  unto  the 
said  W.  H.  Davis,  of  the  county  of  Gamp 
and  state  of  Texas,  all  that  certain  tract  or 
parcel  of  land  lying  and  being  situated  in 
the  county  of  Camp,  and  state  aforesaid,  a  part 
of  the  EHbert  Matthews  beadrlgbt,  and  more 
particularly  described  as  follows:  Begin- 
ning at  a  stake  in  the  road  82  vrs.  S.,  70 
W.,  from  the  comer  of  a  survey  of  nine 
acres  deeded  to  T.  E.  Gasaway  by  J.  L.  Rus- 
sell, from  which  a  post  oak  bears  S.,  70  W., 
502  vrs.,  to  the  N.  W.  comer  of  the  L.  G. 
Davis  original  survey,  a  stake,  from  which 
pine  bears  north,  29  E.,  i»»/io  vrs.,  a  poet 
oak  brs.  N.,  70  B.,  18* /lo  vrs.,  both  marked 
thus,  'X';  thence  S.,  26  E.,  969  vrs.,  a  stake^ 
from  whicli  a  red  oak  brs.  S.,  10  W.,  13  vrs.. 
marked  'X';  thence  N.  70  E.,  1,800  vrs.,  to 
the  E.  B.  line  of  the  original  survey,  a  stake; 
thence  N.,  20  W.,  28  vrs.,  a  stake  In  the 
road,  from  which  a  post  oak  bears  N.,  62 V& 
W.,  lOa/io  vrs.,  marked  'X';  thence  N.,  70 
W.,  wltn  the  road  from  Pittsburg  and  Daln- 
gerfleld,  1,610  vrs.,  to  the  place  of  beginning, 
—containing  200  acres  of  land,  and  being 
my  homestead.  To  have  and  to  bold  the 
above-described  premises,  together,  with  all 
and  singular,  the  rights  and  appurtenances 
thereto  in  any  wise  belonging,  unto  the  said 
W.  H.  Davis,  his  heirs  and  assigns  forever. 
In  fee  simple.  And  I  do  hereby  bind  my- 
self, my  heirs,  executors,  and  administra- 
tors, to  warrant  and  forever  defend,  all  and 
singular,  the  said  premises  unto  the  said  W. 
H.  Davis,  his  heirs  and  assigns,  against 
every  person  whomsoever  lawfully  clalming^ 
or  to  claim  the  same,  or  any  part  thereof. 
But  It  is  expressly  agreed  and  stipulated 
that  the  vendor's  lien  is  retained  against 
the  above-described  property,  premises,  and 
improvements  until  the  above-described 
notes,  and  all  interest  thereon,  are  fully 
paid  according  to  their  face,  and  tenor,  ef- 
fect, and  reading,  when  this  deed  shall  be- 
come absolute.  But  It  is  expressly  agreed 
that  I  shall  use  and  occupy  said  place  and 
premises  during  my  natural  life.  Witness 
my  hand  this  the  30th  day  of  June,  A.  D. 
1893.    L.  G.  Davis. 

"  'The  State  of  Texas,  County  of  Camp. 
Before  me,  F.  A.  Lockhart,  county  Judge  In 
and  for  Camp  county,  Texas,  on  this  day 
personally  appeared  L.  G.  Davis,  known  to 
me  to  be  the  person  whose  name  Is  sub- 
scribed to  the  foregoing  Instrument,  and  ac- 
knowledged to  me  that  he  executed  the  same 
for  the  purposes  and  considerations  therein 
expressed.  Given  under  by  hand  and  seal 
of  office  this  the  aoth  day  of  June,  A.  D. 
1893.  [Seal.]  F.  A.  Lockhart,  County  Judge, 
Camp  County,  Texas. 

"  'Filed  for  record  July  1st,  1893,  at  0  o'clock 
a.  m.  C.  G.  Davis,  Clerk  County  Court,  Oamp' 
Ca 
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"•Recorded  July  Mth,  1893,  at  7  o'clock 
a.  m.  O.  G.  Davis,  Oleifc  CSonnty  Court, 
Camp  Oonntjr,  Texas,  by  Dick  Smith,  Depu- 
ty.' 

"Complaining  further,  plalntifFs  say  that 
at  the  date  of  the  rendition  of  the  aforesaid 
judgment  in  their  favor  against  the  afore- 
said L.  O.  Davis,  and  at  the  date  of  the 
execution  of  the  aforesaid  deed  to  W.  H. 
Davis,  the  said  L.  O.  Davis  was  wholly  In- 
solvent, and  so  continued  to  be  up  to  the 

day  of ,  189-.  when  he  departed 

this  life  leaving  no  property .  whatever,  el* 
ther  real  or  personal;  that  after  the  execu- 
tion of  said  deed  to  W.  H.  Davis,  and  short- 
ly before  his  deatli,  the  said  L.  O.  Davis, 
twlng  wholly  Insolvent,— a  tact  well  known 
to  defendants,— and  designing  to  defeat 
plaintiffs  in  the  collection  of  their  aforesaid 
judgment,  gave  and  delivered  to  each  one 
of  tbe  defendants  one  of  the  notes  herein- 
before described;  and  that  the  defendants, 
weU  knowing  the  aforesaid  purpose  of  the 
«id  Li.  G.  Davis,  and  without  paying  any 
a»slderatlon  therefor,  became  by  such  fraud- 
ulent transfer  tbe  holders  and  owners  of 
one  of  said  notes,  said  notes  being  each  of 
tlie  value  and  worth  of  one  thousand  dol- 
lars. Wherefore  plalntllfs  sue,  pray  for  cita- 
tion to  defendant  to  answer  this  petition 
for  Judgment  against  each  of  the  defendants, 
C.  6.  Davis  and  N.  A.  Davis,  for  one  thou- 
sand dollars,  and  Interest  thereon  accrued 
according  to  the  tenor  of  the  note  owned  by 
each,  for  coats  of  suit,  and  for  such  other 
and  farther  reUef,  botb  general  and  special, 
as  to  the  court  may  seem  proper.  W.  J. 
Singletaiy,  Heath  &  Smith,  Attorneys  for  Plffs. 

"PUed  the  28th  day  of  November,  1894. 
C.  G.  Davis,  Clerk  District  Court,  Camp  Coun- 
ty, Texas." 

After  the  demurrer  was  sustained,  plaln- 
tifFs declined  to  amend,  and  tbe  suit  was 
dismissed. 

W.  J.  Sin^etaiy  and  Heath  &  Smith,  for 
plaintiffs  in  error.  £!.  A.  King,  for  defend- 
ants in  error. 

GOLLARD,  J.  (after  stating  the  facts). 
The  ruling  of  the  lower  cotut,  sustaining  tbe 
demurrer  and  dismissing  the  case,  is  correct, 
and  the  Judgment  is  affirmed. 


ARMSTRONG  CO.  v.  ELBERT. 

(Court  of  Civil  Appeals  of  Texas.    June  10, 

1806.) 

OABNIsnMBNT  — EZTHST  OF    LiBN  —  FhADDDLBST 
COSVITANOI— QUK8TIOS    OF    FaOT. 

1.  Where  a  Karaishee  has  possession  of 
property  which  he  nas  obtained  from  the  debtor 
by  virtue  of  a  sale  which  is  a  fraud  upon  cred- 
itors, the  process  of  garnishment  runs  af^ainat 
such  property,  and  plaintiff  does  not  thereby  af- 
firm the  sale,  but  may  attaclc  it  as  fraudulent, 
and,  if  successful,  enforce  tlie  lien  created  on 
the  property  by  the  garnishment. 

2.  As  a  matter  of  law,  a  purchaser's  knowl- 


edge of  his  vendor's  failing  drcumstanccs  does 
not  necessarily  put  hira  upon  notice  of  an  in- 
tent to  defraud  creclitors. 

Error  from  Denton  county  court ;  S.  M. 
Bradley,  Judge. 

Garnishment  by  the  Armstrong  Company 
against  G.  W.  Elbert  From  a  Judgment  In 
favor  of  the  garnishee,  plaintiff  brings  error. 
Reversed. 

McCk>rmick  &  Spence,  for  plaintiff  in  error. 

FISHER,  C.  J.  Plaintiff  in  error  sued  one 
W.  W.  McCormick  on  a  debt  due  by  Mc- 
0>rmick,  and  at  tbe  same  time  applied  for 
garnishment  directed  to  tbe  defendant  In 
error  as  garnishee.  The  garnishee  answered, 
denying  any  indebtedness  to  McCormlclc,  and 
that  he  did  not  have  possession  of  any  prop- 
erty belonging  to  the  said  McCormick,  nor 
did  be  know  of  any  one  being  so  indebted^ 
or  having  property  belonging  to  McGormlclc 
It  appears  from  the  findings  of  tbe  court 
that,  before  the  writ  of  garnishment  was  is- 
sued, McCormick  sold  to  tbe  defendant  a 
stock  of  goods,  and  that,  at  the  time  of  sale, 
McCormick  was  practically  insolvent,  and 
that  tbe  defendant  paid  for  the  goods  a 
check  drawn  by  himself,  payable  to  McCor- 
mick, on  the  Exchange  National  Bank  of 
Denton,  for  $880,  which  check  was  held  by 
McCormick  until  tbe  day  after  the  writ  of 
garnishment  was  served,  and  was  then  pre- 
sented to  the  bank  and  paid.  It  also  appears 
that  the  defendant  Elbert  was  in  possession 
of  the  goods  when  the  writ  of  garnishment 
was  served  upon  him.  The  court  also  finds 
that,  at  time  of  the  purchase,  Elbert  Imew 
that  McCormick  was  indebted  to  other  cred- 
itors, and  from  this  fact  the  court  concludes 
the  sale  by  McCormick  to  defendant  In  error 
was  bi  law  fraudulent  as  to  the  creditors  of 
McOrmIck,  but  denied  the  plaintiff  relief, 
upon  the  ground  that,  as  he  pursued  the 
remedy  by  garnishment,  he  affirmed  the  sale, 
and  elected  thereby  to  waive  the  right  to  at- 
tack the  sale  as  fraudulent.  This  legal  con- 
clusion of  the  court  presents  the  question  for 
decision.  Tbe  contention  of  the  plaintiff  in 
error  is  that  tbe  sale  from  McCormick  to  the 
defendant  In  error  was  In  fraud  of  creditors, 
therefore  the  plaintiff  in  error  could  attaclt 
that  sale,  and  subject  the  property  to  its 
claim.  If  tbe  garnishment  process  was  sole- 
ly directed  against  the  proceeds  of  the  sale, 
the  effect  would  be  to  affirm  the  sale,  as  the 
garnishing  creditors  would  not  be  permitted 
to  reach  tbe  proceeds  of  the  sale,  and  in  this 
way  obtain  Its  benefits,  and  then  deny  its 
validity,  but  the  process  also  runs  against 
the  property  of  the  debtor  that  may  be  In  the 
hands  of  garnishee  at  tbe  time  of  tbe  service 
of  the  writ  and  answer,  and  such  process 
creates  a  lien  in  favor  of  the  creditors  upon 
such  property.  Focke  v.  Blum,  82  Tex.  436, 
17  S.  W.  770  ;  Harrell  v.  Cattle  Co.,  73  Tex. 
612,  11  S.  W.  863. 

If  the  garnishee  has  possession  of  property 
which  be  has  obtained  from  the  debtor  by 
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Ttrtne  of  a  sale  which  is  a  fraud  upon  cred- 
itors, the  sale,  between  the  parties  to  it,  is 
valid,  but  is  illegal  as  to  the  creditors,  and 
the  right  of  the  pretended  purchaser  in  the 
property  is  inferior  to  the  rights  of  the  cred- 
itors, and  his  title  trill  yield  to  the  claims  of 
the  creditors.  Consequently,  the  logic  of  this 
rule  must  t>e  that,  as  between  him  and  the 
creditors  with  a  lien,  the  law  will  treat  such 
property  in  his  hands  as  tjelonging  to  the 
debtor.  Therefore,  we  must  hold  tliat  the 
court  erred  in  not  holding  that  the  plaintiff 
could  attack  the  sale  as  fraudolent,  and,  if 
successful,  enforce  the  lien  created  on  the 
property  by  the  garnishment  process.  The 
court  below  found  that  the  sale  was  in  law 
tn  fraud  of  creditors,  and  reaches  this  con- 
clusion solely  upon  the  fact  that  the  debtor 
was  much  indebted  when  he  sold  to  defend- 
ant, and  that  the  defendant  Icnew  this  fact,  or 
had  knowledge  of  facts  sufficient  to  put  him 
npon  inquiry.  There  is  no  finding  of  fact 
as  to  the  intention  of  the  parties  xo  defraud 
creditors.  If  there  had  been,  we  could  have 
reversed,  and  rendered  in  favor  of  plaintiff 
in  error.  The  fact  that  the  defendant  may 
have  purchased  the  property  from  the  debtor 
when  in  failing  circumstances,  with  a  knowl- 
edge of  his  financial  embarrassment,  does 
not  necessarily  render  the  sale  fraudulent 
and  void  as  to  creditors.  Hadock  v.  Hill, 
75  Tex.  195. 12  S.  W.  974  ;  Cross  v.  McKinley, 
81  Tex.  333,  16  S.  W.  1023.  A  sale  by  an  in- 
solvent debtor  is  not  necessarily,  by  reason 
of  that  fact,  a  fraud  upon  creditors.  This 
would  depend  upon  his  intention  and  good 
faith  tn  the  transaction  ;  and,  if  his  purpose 
and  intent  were  to  defraud,  it  does  not  neces- 
sarily follow,  as  a  matter  of  law,  that  his 
failing  circumstances,  which  were  known  to 
the  purchaser,  but  who  did  not  know  of  his 
Intent  and  punwse  to  defraud,  would  put 
him  upon  notice  of  the  Ulegal  purpose. 
These  are  all  questions  of  fact  Judgment 
reversed,  and  cause  remanded. 


R.  F.  SCOTT  GROCER  CO.  et  al.  v.  KELLT. 

(Court  of  Civil  Appeals  of  Texas.    June  10, 
1896.) 

WKONoroL  Attagbiie:«t— Dahaobs. 

1.  Where,  in  an  action  for  wrongful  at- 
tachment, it  appears  that  plaintiff  had  con- 
veyed his  entire  mercantile  business  to  a  trus- 
tee for  the  lienefit  of  certain  creditors,  damages 
for  injuries  to  his  mercantile  credit  are  not  re- 
coverable. 

2.  Damages  may  be  recovered  by  a  lessee 
for  the  wrongful  attachment  and  sale  of  his 
leasehold  interest,  though  the  sale  was  invalid. 

8.  Where  plaintiff,  whose  property  was 
wrongfully  attached,  purchased  the  same  at 
sheriff's  sale,  the  fact  of  such  purchase  is  ad- 
missible In  evidence,  on  the  question  of  dam- 
ages. 

4.  In  an  action  for  malicious  attachment, 
the  fact  that  defendant  acted  on  the  advice  of 
counsel,  after  laying  before  him  all  the  facts,  is 
to  be  considered  in  determining  the  question  of 
malice. 


I     Appeal  from  district  coort.  Lamar  oonnty; 
E.  U.  McClellan,  Judge. 

Action  by  S.  W.  Kelly  against  the  R.  F. 
Scott  Grocer  Company  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed. 

H.  D.  McDonald,  for  appellants;  Hill  & 
Blrmingliam  and  Hale  &  Hale,  for  appellee. 

COLLARD,  J.  The  Judgment  of  the  lower 
court.  In  our  opinion,  should  be  reversed. 
The  suit  is  for  damages,  actual  and  exem- 
plary, brought  by  S.  W.  Kelly,  appellee, 
against  the  R.  F.  Scott  Grocer  Company,  and 
J.  R.  Shelton,  for  the  wrongful  and  malicious 
issuance  and  levy  of  attachment  by  defendant 
below,  on  certain  property  described  In  the 
petition.  The  trial  resulted  in  a  verdict  and 
Judgment  for  plaintiff  for  $1,254.36  actual 
and  $600  exemplary  damages,  from  which 
the  appeal  is  taken.  The  petition  shows  that 
plaintiff  had  executed  a  deed  of  trust  to  J. 
R.  Shelton,  trustee,  for  the  benefit  of  certain 
named  creditors,  including  the  R.  F.  Scott 
Grocer  Company,  whose  debt  was  deferred 
to  other  named  debts,  and  that  possession 
of  the  goods  and  merchandise  was  delivered 
to  Shelton  for  the  purpose  of  selling  the 
goods,  as  directed  in  the  trust  deed.  Plain- 
tiff's entire  stock  of  goods  in  his  mercantile 
business,  the  fixtures  in  the  store  where 
plaintiff  had  carried  on  his  business,  and  the 
lease  plaintiff  had  of  the  store,  were  ccmveyed 
to  the  trustee,  and  the  petition  shows  tbat 
the  trustee  had  taken  possession  of  all  the 
property,  including  the  storehouse.'  The  peti- 
tion claimed  special  damages  by  reason  of 
the  attachment  and  levy  for  loss  of  credit  as 
a  mercliant.  Defendants  specially  excepted 
to  this  item  of  damage.  The  court  overruled 
the  exception,  and  appellants  assign  the  rul- 
ing as  erroneous. 

1.  Having  mortgaged  and  delivered  posses- 
sion of  all  his  stock  of  merchandise  to  the 
trustee,  together  with  his  lease  on  his  store- 
house, it  must  be  held  that  plaintiff  had  vol- 
untarily gone  out  of  the  mercantile  business, 
and  could  not  recover  damages  for  injury 
to  his  credit  as  a  merchant.  That  he  may 
have  Intended  at  some  future  time  to  resume 
business  ought  not  to  change  the  rule.  Such 
expectant  resumption  of  business  and  injury 
to  credit  would  be  too  remote  as  a  basis  for 
damages  to  commercial  credit.  Hunt  v. 
Kellum,  59  Tex.  535.  Plaintiff,  it  is  true, 
alleged  tbat  he  had  other  property  not  mort- 
gaged amply  sufficient  to  pay  his  debts,  bat 
this  property  was  no  part  of  the  goods  and 
merchandise  of  the  business.  The  fact,  if  it 
had  existed,  that  he  was  insolvent,  would  of 
itself  be  enough  to  prevent  a  recovery  for 
injury  to  commercial  credit.  Roby  v.  Meyer, 
84  Tex.  387,  19  S.  W.  557.  But  insolvency  is 
not  a  necessary  prerequisite  as  a  bar  to  such 
recovery.  Other  facts  will  have  the  same 
effect,  though  the  debtor  be  solvent,  as  if  he 
is  not  in  commercial  business  at  all,  or  has 
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abandoned  it.  If  he  be  not  a  merchant,  he 
eannot  be  injured  in  bis  credit  as  a  merchant 
The  special  exception  to  such  damages  should 
have  been  sustained. 

2.  The  court  did  not  err,  as  insisted  by  ap- 
pellants, in  overruling  defendants'  special 
exception  to  that  part  of  the  petition  claim- 
ing damages  for  the  levy  upon  and  sale  of 
defendants'  lease  of  the  storehouse  and  fix- 
tures. The  argument  of  appellants  that  the 
leasehold  estate  cannot  be  sold  under  execu- 
tion or  by  the  lessee  without  the  consent  of 
the  landlord,  and  that,  therefore,  there  would 
be  no  right  to  damages  If  it  should  be  signed 
and  sold  under  attachment,  is  not  sound.  The 
wrong  would  consist  In  the  fact  of  the  seizure 
and  sale  without  legal  right  The  absence  of 
legal  authority  to  do  the  act  would  not  ex- 
cuse or  Justify  it  but  such  want  of  authority 
would  furnish  the  very  reason,  or  one  of  the 
very  reasons,  of  complaint  The  Injured 
lessee  would  be  entitled  to  damages  commen- 
surate with  the  injury,  the  value  of  the  use 
for  tbe  time  he  may  have  been  dispossessed 
of  his  household  estate. 

3.  Tbe  court  erred  in  sustaining  plaintiff's 
special  exception  to  that  part  of  the  defend- 
ants' answer  showing  that  plaintiff  bought 
the  goods  at  sheriff's  sale.  Tbe  goods  were 
sold  by  order  of  the  court,  under  the  attach- 
ment proceeding,  before  Judgment;  and  de- 
fendant alleged  that  plaintiff  himself  was  the 
purchaser  of  his  goods  at  the  sale  by  the 
sheriff,  or,  if  he  was  not  that  he  Imme- 
diately thereafter  again  became  tbe  owner 
thereof  at  tbe  price  for  which  the  sheriff 
sold  the  same,  whereby  he  wholly  mitigated 
and  wholly  saved  himself  from  damages  aris- 
ing from  the  levy  and  sale.  Tbe  amount 
plaintiff  paid  to  regain  possession  of  his 
property,  with  Interest  while  out  of  bis  pos- 
session. Is  the  measure  of  ordinary  damages 
in  sucb  cases.  Field  v.  Munster  (Tex.  Civ. 
App.)  32  S.  ^.  417.  A  different  rule  (that 
contended  for  by  appellee)  was  announced  In 
SchoolUer  v.  Hutchhis,  68  Tex.  324,  1  S.  W. 
2UG;  bat  that  case  was  overruled  by  this 
court  In  Field  v.  Munster,  Justice  Key  deliv- 
ering the  opinion,  which  was  sustaliled  by 
the  present  supreme  court  on  writ  of  error 
(Munster  y.  Fields,  33  S.  W.  852),  and  the 
correct  role,  upon  principle  and  precedent, 
established  as  above  declared.  The  alleged 
fact  that  plaintiff  purchased  the  goods  at  the 
sheriff's  sale,  or  had  it  done  for  his  benefit, 
or  regained  possession  soon  after  tbe  sale, 
paying  therefor  leas  than  value,  was  a  perti- 
nent issue,  measuring  the  amount  of  right- 
ful recovery  by  plaintiff,  and  It  was  error 
to  refuse  to  try  the  same.  Sprague  v.  Brown, 
40  Wis.  620. 

4.  Tbe  court  refused  a  charge  asked  by  4e- 
fendants,  as  follows:  "If  you  believe  from 
tbe  evidence  that,  before  suing  out  the  at- 
ta<-hment,  J.  R.  Shelton,  acting  for  defend- 
ant grocer  company,  in  good  faith  sought 
legal  advice  In  regard  to  the  propriety  of 
suing  out  tbe  attachment,  and  fully  laid  all 


tbe  fitcts  before  counsel,  and  was  advised  by 
cotmsel  that  it  bad  tbe  right  to  sue  out  the 
attachment,  and  that  the  same  was  sued  out 
In  pursuance  of  such  advice,  then  you  may 
take  sucb  fact  into  consideration,  In  connec- 
tion with  all  the  other  facts  and  evidence.  In 
determining  whether  or  not  the  same  was 
sued  out  maliciously."  There  were  facts  Id 
proof  to  which  the  charge  applied,  properly 
{(dmitted  by  the  court.  It  was  not  upon  the 
weight  of  evidence.  It  was  a  proper  charge 
to  direct  the  Jury  to  the  issue  upon  which  the 
testimony  was  admitted.  Griffin  v.  Chubb,  7 
Tex.  603. 

There  are  several  assignments  of  error 
which  we  need  not  discuss.  It  will  suffice  to 
say  that  we  have  examined  them,  and  find 
that  they  should  not  be  sustained.  Because 
of  the  encm  above  pointed  out,  the  Judg- 
ment of  the  lower  court  Is  reversed,  and  tbe 
cause  remanded.    Beversed  and  remanded. 


SCARBOROUGH  v.  BOWTER. 

(Conrt  of  Civil  Appeals  of  Texas.     Jane  10, 

188&) 

Action  on  Note  —  Sufficibkot  or  PsrrrioN  — 

EVIDEKOB. 

A  petition  on  a  note  which  states  tbe 
amonnt  of  a  credit  thereon,  though  without  giv- 
ing the  date,  is  sufficient,  in  the  absence  of  spr- 
cial  exception,  to  authorize  proof  of  the  date. 

Error  from  district  court,  Jones  county; 
O.  P.  Woodruff,  Judge. 

Action  by  W.  Bowyer  against  George  A. 
Scarborough.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Cockrell  &  Cockrell,  for  plaintiff  In  error. 
C.  C.  Ferrell,  for  defendant  in  error. 

FISHER,  C.  J.  Tbe  character  of  suit  and 
question  in  issue  Is  presented  by  tbe  foUow- 
ing  statement,  from  brief  of  plaintiff  in  er- 
ror: "Suit  In  district  court  of  Jones  county, 
on  two  promissory  notes,  executed  by  plain- 
tiff In  error.  Judgment  by  default  Septem- 
ber 8,  1894.  Brought  to  this  court  for  re- 
view on  the  following:  'The  court  erred  In 
rendering  Judgment  against  plaintiff  In  er- 
ror for  $527.52  and  Interest,  because  sucb 
Judgment  Is  excessive,  and  not  warranted  by 
the  pleadings.  In  this:  The  pleadings  de- 
clared on  two  notes  for  $176  and  $275,  re- 
spectively, each  bearing  12%  interest  per' 
annum  from  date,  and  bearing  date  March 
2nd,  1881,  and  on  one  of  which  there  Is  a 
credit  of  $125,  as  shown  by  the  pleadings. 
The  Judgment  was  entered  by  default  Sep- 
tember 8,  1884,  for  $527.52,  when,  under  tbe 
pleadings.  Judgment  could  not  have  exceed- 
ed $508.24;  and  the  Judgment  Is  excessive  In 
at  least  the  sum  of  $19.28,  it  being  presumed 
that  tbe  credit  is  at  tbe  date  of  the  note,  in 
tbe  absence  of  an  allegation  to  the  contrary, 
and  the  pleadings  being  construed  most 
Strongly  against  tbe  pleader.'  "  The  petition 
states  that  the  note  Is  credited  with  tbe 
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sum  of  $126,  but  does  not  state  when  the 
credit  was  placed  upon  the  note.  The  judg- 
ment shows  that  the  note  was  in  evidence, 
and  was  before  the  court,  when  the  Judg- 
ment was  rendered;  and  the  Judgment  states 
when  the  credit  was  placed  on  the  note,  and 
a  calculation  of  the  amount  due  upon  the 
note  as  It  is  described  In  the  Judgment,  to- 
gether with  the  statement  of  the  amount  of 
credit,  and,  when  placed  on  the  note,  shows 
that  the  Judgment  was  proper,  and  not  ezcess- 
ire.  The  petition  was  good  on  general  de- 
murrer, and  it  was  not  essential  that  the 
time  the  credit  was  placed  upon  the  note 
should  be  stated.  It  stated  the  fact  that  a 
credit  of  $125  was  Indorsed  on  the  note.  This 
was  sufficient,  in  the  absence  of  a  special  ex- 
ception, to  let  in  proof  when  the  indorsement 
was  made.  The  introduction  of  the  note 
shows  this  fact,  as  is  recited  in  the  Judg- 
ment We  find  no  error  in  the  Judgment,  and 
it  is  affirmed. 


liAINQ  et  aL  t.  CRAIG  et  aL 
(Court  of  Civil  Appeals  of  Texas.     June  10, 
1896.) 
Plsadino— Varianok— Partskrship   as   Burbtt. 
To  authorize  a  JQdgment  on  a  replevin 
l>ond  against  individaals,  when  the  bond  is  sign- 
ed by  a  partnership  name,  on  proof  that  they 
were  the  members  composing  the  firm,  such 
fact  must  have  been  pleaded. 

Error  from  district  court,  Wichita  county; 
Oeorge  B.  Miller,  Judge. 

Action  by  Sarah  F.  Craig  and  others  against 
Joseph  Laing  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

Dickson  &  Moroney,  for  plaintiffs  in  error. 
Carrigan  &  Hughes,  for  defendants  In  error. 

KEY,  J.  A  Judgment  was  rendered  in  the 
court  below  against  the  plalntifTs  in  error, 
Joseph  Laing,  P.  O.  Brown,  and  C.  Vanord- 
strand,  as  sureties  on  a  replevin  bond.  The 
bond  was  signed  thus:  "Brown  &  Laing,  by 
J.  Laing,  N.  J.  McLeod,  0.  Vanordstrand."  It 
showed  on  its  face  that  N.  J.  McLeod  was  a 
principal,  and  the  other  signers  sureties. 
There  is  no  pleading  in  the  record  showing 
ttiat  F.  O.  Brown  and  Joseph  Laing  composed 
a  firm  called  Brown  &  Laing,  and  that  by  such 
firm  signature  to  the  bond  they  became  indi- 
'viuually  liable  thereon;  and,  this  being  the 
case,  there  is  no  basis  In  the  record  for  the 
judgment  against  them,  and  for  this  reason, 
and  this  alone,  we  reverse  the  Judgment  and 
remand  the  cause.  It  may  be  that,  if  the 
names  F.  O.  Brown  and  Joseph  Laing  bad 
been  signed  to  the  bond,  that  fact,  without  any 
averments  in  reference  thereto,  would  have 
made  them  parties  to  the  suit,  and  entitled 
Mrs.  Craig  to  Judgment  against  them  on  the 
bond.  But  as  their  names  were  not  so  signed, 
nor  stated  in  the  bond,  the  court  could  not  as- 
sume, nor,  in  the  absence  of  pleading  alleging 
the  fact,  hear  evidence  to  show,  that  F.  O. 


Brown  and  Joseph  Laing  composed  a  firm 
called  Brown  &  Laing.  Hence,  If  we  assame 
(there  being  no  statement  of  facta)  that  the 
existence  of  such  a  partnership  was  shown  by 
proof,  such  assumption  will  not  sustain  the 
Judgment  It  being  necessary  to  plead  the  ex- 
istence of  the  partnership,  proof  of  It,  without 
such  a  plea,  would  not  suj^rart  the  Judgment. 
Reversed  and  remanded. 


CAMBRON  et  aL  V.  TERBBLL  et  aL 
(Court  of  Civil  Appeals  of  Texas.    June  10, 
1806.) 
Subcontractor's  Likn. 
A  subcontractor  actiuires  no  lien,  unless 
he  files  a  copy  of  his  contract,  or  an  itemized  ac- 
count of  his  claim,  as  provided  by  Sayles'  Civ. 
St  art.  3165,  and  sitvcs  a  notice  on  the  owner 
of  the  property  as  provided  by  article  3176. 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  William  Cameron  &  Co.  against 
L.  P.  Terrell  and  others.  Judgment  for  de- 
fendants, and  plalntitrs  appeaL    Affirmed. 

Bullock  &  Tankersley,  for  appellants. 
Seward  &  Martin,  for  appellees. 

FISHER,  C.  J.  This  suit  was  brought  by 
appellants  against  appellees,  L.  P.  Terrell, 
M.  T.  MarUn,  and  her  husband,  C.  W.  Mar- 
tin, by  petition  filed  in  district  court  Novem- 
ber 13,  1S91,  in  which  appellants  alleged  that 
they  had  sold  and  delivered  to  appellee  L.  F. 
Terrell  lumber  and  material  of  the  value  of 
$86.28,  for  the  purpose  of  erecting  a  build- 
ing upon  the  lot  of  appellee  M.  T.  Martin; 
that  the  lumber  and  material  were  nsed  by 
said  Terrell,  at  the  Instance  and  direction  of 
said  Martins,  in  the  erection  of  said  build- 
ing; that  appellee  Terrell  was  Indebted  to 
appellants  in  said  sum  of  $86.28;  and  that 
they  had  a  lien  on  the  said  lot  and  building 
of  appellee  M.  T.  Martin  for  said  sum.  Ai>- 
pellants  prayed  for  Judgment  against  appel- 
lee Terrell  for  said  ^.28,  and  against  all  of 
appellees  for  the  foreclosure  of  their  lien 
on  thd  lot  and  building.  Attached  to  said 
statement  is  the  sworn  account  of  the  de- 
mand due  appellants,  with  the  affidavit  re- 
quired by  statute  to  fix  their  lien,  and  cer- 
tificate of  the  county  clerk  of  its  recorda- 
tion in  the  records  of  mechanics'  liens  in 
Wise  county.  Appellees  C.  W.  and  M.  T. 
Martin  (defendants  below)  filed  their  spe- 
cial demurrer  and  answer.  The  demurrer 
being  overruled,  the  cause  was  tried  before 
the  court,  a  Jury  having  been  waived,  on 
the  20th  of  January,  1886,  and  resulted  in  a 
Judgment  for  defendants;  the  court  finding 
that  plaintiffs  had  no  lien  on  the  lot  and 
building,  that  defendant  Terrell  was  indebt- 
ed to  plaintifTs  in  the  sum  of  $86.28,  but  that 
the  court  had  no  Jurisdiction  of  said  amount. 
The  court  below  found  the  following  facts, 
which  are  copied  from  the  record:  "I  find 
that  in  March,  1894,  the  defendant  U  P. 
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Terrell  entered  Into  a  contract  with  the  de- 
fendant Mrs.  M.  T.  Martin,  then  Miss  M. 
T.  Jjttstg,  In  which  defendant  Terrell  agreed 
to  bnild  for  defendant  Lang  a  stone  business 
house  on  the  lots  described  In  the  petition 
for  the  sum  of  $2,295;  that  |2,238.25  of  the 
amount  has  been  paid  In  cash  to  the  said 
Terrell  by  the  said  Lang,  and  was  so  paid 
before  any  notice  of  any  kind  was  given  by 
the  plaintiff  of  the  fact  that  plaintiff  had 
furnished  the  lumber  and  material  with 
which  a  house  was  built,  and  before  plain- 
tiff filed  his  account  for  record  In  the  office 
of  county  derk  of  Wise  county  for  record. 
I  also  find,  at  the  time  snld  defendant  Mar- 
tin made  the  cash  payment  of  $2,238.25,  she 
was  the  legal  owner  and  holder  of  a  note 
given  by  defendant  L.  P.  Terrell  to  Ford, 
Weakly  &  Johnston  on  the  5th  of  Decem- 
ber, 1882,  and  that  the  same  became  due  on 
the  3d  day  of  March,  1893,  and  that  there 
was  at  "the  time  of  such  cash  payment  due 
on  said  note  the  sum  of  $56.75,  and  that  said 
note  was  then  a  legal  demand  against  said 
L.  P.  Terrell,  and  that  there  was  then  due 
upon  the  same  the  sum  of  $56.75,  and  that  at 
the  time  of  such  payment  the  said  note  was 
tendered  to  the  said  Terrell  as  part  payment 
on  said  building,  and  that  said  Terrell  re- 
fused to  accept  the  same.  Second.  I  find 
that  the  plaintiffs  are  lumber  dealers,  and 
furnished  the  defendant  Terrell  the  materi- 
al set  otit  la  the  account  set  out,  and  at- 
tached to  the  plaintiffs'  petition  as  a  part  of 
the  same,  and  that  the  materials  were  so 
furnished  at  the  dates  mentioned  in  said  ac- 
count, and  that  said  material  was  used  by 
the  said  Terrell  In  the  construction  of  said 
building  on  &ald  lot  for  said  defendant  M. 
T.  Martin,  and  that  there  Is  now  due  on 
said  account,  by  the  said  Terrell  to  the 
plaintiffs,  the  sum  of  $86.28.  Third.  I  find 
that  on  the  29th  day  of  September,  1894,  the 
account  sued  on,  and  attached  to  the  plain- 
tiffs' petition,  and  the  affidavit  attached 
thereto,  was  duly  filed  in  the  office  of  the 
county  clerk  of  Wise  county  for  record,  and 
was  duly  recorded  on  said  date.  Fourth.  I 
find  that  the  defendant  M.  T.  Martin  Is  still 
the  owner  and  holder  of  the  said  note  here- 
inbefore referred  to,  and  there  was  no  evi- 
dence showing,  or  tending  to  show,  when  the 
defendant  M.  T.  Martin  obtained  the  title 
and  possession  of  said  note;  that  said  note 
became  due  and  payable  on  the  3d  day  of 
March,  1893.  I  also  find  that  since  the  mak- 
ing of  said  building  contract  the  said  M.  T. 
Lang  has  been  married  to  defendant  C.  W. 
Martin." 

The  conrt.  In  the  second  section  of  Its  con- 
clusions of  law,  states  that  "as  the  plaintiff 
failed  to  establish  a  lien  on  the  real  estate, 
and  as  the  amount  In  controversy  is  under 
the  Jurisdiction  of  this  court,  cause  has  ^o 
be  disposed  of  for  want  of  jurisdiction  of 
this  court."  The  court  also  finds  other  con- 
clusions of  law,  upon  which  it  based  its 
Judgment.    We  do  not  say  that  the  reasons 


stated  by  the  court  In  Its  conclusions  of  law 
are  not  correct,  as  we  need  not  rest  our 
disposition  of  the  case  upon  those  reasons, 
but  prefer  to  put  the  affirmance  of  the  Judg- 
ment upon  the  proposition  that  the  facts  as 
stated  by  the  trial  court,  when  considered 
with  allegations  as  to  the  time  when  appel- 
lants' debt  matured,  tail  to  show  a  compli- 
ance with  the  statute  that  prescribes  the 
time  and  manner  of  fixing  a  lien  of  the  class 
sought  to  be  foreclosed.  Sayles'  Civ.  St 
arts.  3165,  3176.    Judgment  affirmed. 


SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 

T.  GREEN. 

(Conrt  of  Civil  Appeals  of  Texas.     June  10, 

1896.) 

Insukakos — Application  —  Soli  OwxERsnip  or 

FUOPBKTT. 

In  an  action  on  a  fire  policy  covering  a 

building  and  personal  property  itherein,  and  pro- 
viding that,  if  tiie  interest  of  the  insured  be 
other  than  sole  ownership,  the  policy  should  be 
void,  where  it  appears  that  insured  owned  ail 
of  the  building,  but  only  part  of  the  personalty, 
and  the  application  stated  tiiat  he  was  sole  own- 
er of  both,  it  was  error  to  render  judgment  for 
plaintiff  for  the  value  of  the  personal  property, 
since  the  iwlicy  is  divisible,  and,  as  to  such  prop- 
erty, is  void. 

Appeal  from  district  cotirt,  Hopkins  coun- 
ty; B.  W.  Terhune,  Judge. 

Action  by  J.  B.  Green  against  the  Spring- 
field Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Modified. 

Morgan  &  Thompson,  for  appellant  Tem- 
pleton  &  Crosby,  for  appellee. 

FISHER,  C.  J.  J.  B.  Green  brought  this 
suit  against  the  Springfield  Fire  &  Marine 
Insurance  Company,  declaring  upon  a  policy 
of  Insurance  Issued  to  him,  covering  $700, 
on  his  one-story  frame,  shingle-roofed  build- 
ing, and  $300  on  his  household  and  kitchen 
furniture,  books,  pictures,  etc.,  contained 
therein.  The  amended  petition,  upon  which 
trial  was  had,  was  filed  October  30,  A.  D. 
1894.  Plaintiff  alleged  that  a  fire  occurred, 
destroyhig  the  property  (an  Itemized  list  of 
which  was  attached  to  the  petition,  so  far  as 
the  personal  property  was  concerned);  that 
he  gave  notice  and  made  proofs  of  loss  as  re- 
quired by  the  terms  of  the  policy.  The  de- 
fenses relied  upon  were  that  the  i>er8onal 
property  was  grossly  overvalued  in  the 
sworn  proofs  of  loss;  that  plaintiff  was  not 
the  sole  and  unconditional  owner  of  the  in- 
sured property,  for  his  own  use  and  benefit, 
as  required  by  the  policy;  and  that  other  per- 
sons owned  interests  In  said  property,  whose 
names  are  set  out  in  the  answer.  Trial  was 
had  before  the  conrt  without  a  Jury,  result- 
ing in  a  Judgment  in  favor  of  the  plaintiff  for 
$700  on  the  house  and  $100  on  the  furniture 
and  fixtures,  to  which  Judgment  defendant 
excepted. 
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There  is  no  dispute  about  the  facts.  We 
adopt  those  found  by  the  court  The  find- 
ings of  the  court  and  the  conclusion  reached 
upon  the  question  of  fraud  or  false  swearing 
In  mailing  the  claim  or  proof  of  loss  are  ap- 
proved by  this  court  But  we  must  disagree 
with  the  court  upon  the  construction  given 
the  policy  as  relates  to  the  personal  property 
covered  by  It,  and  In  applying  the  provision 
of  the  policy  that  requires,  "If  the  interest  of 
the  Insured  in  the  property  be  other  than  the 
entire,  unconditional,  and  sole  ownership  of 
the  property,  the  policy  shall  be  void."  The 
facts  show  that  the  Insured  owned  the  build- 
ing, but  only  owned  a  part  of  the  personal 
property  covered  by  the  policy.  The  policy 
as  to  the  real  and  personal  property  is  divisible, 
and  it  may  fail  as  to  one  and  be  sustained  aft 
to  the  other,  but  that  that  relating  to  the 
personal  property  as  a  subject  of  insurance 
la  entire  so  far  as  that  subject  is  concerned, 
and  the  same  may  be  said  as  to  the  real  es- 
tate. Therefore  we  are  constrained  to  hold 
that  the  court  erred  in  finding  for  the  plain- 
tiff any  sum  for  the  personal  property,  bat 
was  correct  In  Its  Judgment  for  the  value  of 
the  building  destroyed.  The  Judgment  be- 
low will  be  reformed  and  affirmed  for  the 
value  of  the  building,  and  will  be  in  favor  of 
plaintiff  in  error  that  defendant  in  error  take 
nothing  as  to  any  recovery  for  the  personal 
property.  The  costs  of  this  appeal  will  be 
taxed  against  defendant  In  error. 


DALLAS  NAT.  BANK  v.  DAVIS  et  al. 

(Court  of  Civil  AK>eal8  of  Texas.     June  10, 

1896.) 

Bali— Wnay  Titlb  Passrs— Bill  of  Sali — Db- 

LIVERT   OF    PkOPKRTT. 

In  an  action  by  one  claiming  cattle  under 
a  bill  of  sale  properly  executed  and  recorded,  as 
required  by  Rev.  St  1879,  art.  4564,  against 
an  attaching  creditor  of  the  seller,  to  determine 
tiie  right  to  the  property,  wiiere  the  court  had 
charged  as  to  the  necessity  of  the  delivery  of 
the  cattle  to  the  buyer  before  the  levy  of  the 
writ  it  was  proper  to  refuse  a  cliarge  that  by 
the  word  "debTery"the  court  meant  actual  deliv- 
ery of  the  cattle,  and  that  if  anytiiing  remain- 
ed to  be  done  by  the  seller  with  reference  there- 
to, the  title  did  not  pass,  and  plaintiff  conid  not 
recover,  it  appearing  that  a  contract  between 
the  buyer  and  seller  which  modified  the  bill  of 
sale,  and  required  the  seller  to  perform  certain 
duties  before  delivery,  had  been  canceled  prior 
to  the  levy  of  the  attachment;  since,  in  such 
case,  the  bill  of  sale  passed  title  without  deliv- 
ery. 

Appeal  from  district  court  Clay  county; 
George  E.  Miller,  Judge. 

Action  by  J.  H.  Davis  &  Bros,  and  others 
against  the  Dallas  National  Banlc  to  deter- 
mine the  right  to  certain  property  attached 
by  the  bank  in  an  action  brought  by  it 
against  J.  L.  Hull.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

J.  A.  Templeton  and  L.  C.  Barrett,  for  ap- 
pellants. J.  T.  Chesnutt  Davis  &  Gamett 
and  Harris  &  Knight  for  appellees. 


Conclusions  of  Fact 

KEY,  J.  This  is  the  third  appeal  In  thi» 
case.  The  nature  of  the  case  Is  disclosed  by 
the  former  decisions.  73  Tex.  362,  14  S.  W. 
706,  and  26  S.  W.  222.  Before  the  last  trial, 
the  two  cases,  Dallas  National  Bank  v.  J.  H. 
Davis  &  Bros.,  and  First  National  Banlc  of 
Decatur  v.  J.  H.  Davis  &  Bros.,  were  con- 
solidated. There  is  a  mass  of  documentary 
evidence,  which  it  Is  unnecessary  to  set  oat 
or  state  in  our  findings  of  facts,  because 
written  instruments  speak  for  themselves. 
The  rights  of  the  appellees  depend  largely 
upon  the  two  instruments  considered  and  con- 
strued on  the  first  appeal,— the  bill  of  sale 
from  J.  L.  Hull  to  appellees,  and  the  gather- 
ing contract  between  the  same  parties,  exe- 
cuted the  same  day.  The  court  below,  fol- 
lowing the  ruling  on  the  last  appeal,  in- 
structed the  Jury,  among  other  things,  as  fol- 
lows: "(7)  If  you  fail  to  find  for  the  plain- 
tiffs under  the  second  and  third  sections 
of  the  fifth  subdivision  of  this  charge,  and  you 
find  and  believe  from  the  evidence  that  be- 
tween the  5th  June,  1885,  A.  D.,  and  the  22d 
June,  1885,  A.  D.,  when  plaintiffs'  attach- 
ment was  levied,  J.  L.  Hull  made  an  actoai 
delivery  of  the  cattle  in  controversy  to  J.  H. 
Davis  &  Bros.;  or  If  you  find  and  believe 
from  the  evidence  that  the  written  contract 
signed  by  J.  H.  Davis  for  J.  H.  Davis  & 
Bros.,  and  by  J.  L.  Hull,  and  dated  the  5th 
June,  1885,  A.  D.,  was  after  that  time,  and 
before  the  levy  of  plaintiffs'  attachment  by 
mutual  consent  and  agreement  of  J.  L.  Hull 
and  J.  H.  Davis  &  Bros.,  canceled  and  aban- 
doned, then  you  will  find  for  the  defend- 
ants." The  evidence  will  support  a  finding, 
and  we  therefore  find  that  between  the  5th 
and  22d  of  June,  1885,  the  contract  referred 
to  in  said  charge  was,  by  mutual  consent  of 
the  parties,  canceled  and  abandoned.  The 
evidence  also  supports  a  finding  that  prior 
to  June  22,  1885,  Davis  &  Bros,  had  obtained 
actual  possession  of  about  one-half  of  the 
cattle.  On  the  issues  of  fraud  submitted  in 
the  court's  charge,  especially  on  the  question 
of  knowledge  on  the  part  of  appellees  of 
Hull's  Intent  to  defraud,  the  finding  of  the 
Jury  In  appellees'  favor  is  sustained.  The 
great  preponderance  of  the  testimony  shows 
that  the  cattle  in  controversy  were  not  at  the 
time  (June,  1885)  worth  any  more  than  the 
debt  In  payment  for  which  appellees  claim 
they  bought  them. 

Oonclasions  of  Law. 

Appellants  have  over  50  assignments  of 
error,  in  which  objections  are  urged  to  the 
trial  court's  rulings  on  exceptions  to  appel- 
lees' pleadings,  to  its  rulings  on  the  admis- 
sibility of  evidence,  and  to  its  action  in  giv- 
ing and  refusing  instructions  While,  in  con- 
sultation, these  objections  have  been  con- 
sidered in  detail,  they  will  not  for  satisfac- 
tory reasons,  be  so  treated  in  these  conclu- 
sions of  law  ;  and  we  content  ourselves  with 
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tbe  mnnoimceinent  tbat,  In  onr  opinion,  the 
1&«  applicable  tbereto  is  announced  on  the 
former  appeals. 

There  was  no  positive  error  in  tbe  court's 
definition  of  the  term  "delivery";  and,  if  it 
was  wanting  In  fullness,  appellants  should 
have  asked  a  correct  charge  supplying  the 
omission.  They  requested  tbe  court  to 
charge  the  Jury  as  follows:  "By  tbe  term 
'delivery,'  as  used  in  the  second  paragraph 
of  tbe  general  charge,  is  meant  an  actual  de- 
livery of  the  cattle  in  controversy;  and  you 
are  instructed  tbat  tf  anything  remained  to 
be  done  by  J.  L.  Hull  witta  the  cattle  in 
mader  to  pass  them  to  J.  H.  Davis  &  Bros. 
at  tbe  time  plaintiffs'  writ  was  levied  on 
them,  then  such  delivery  was  not  complete, 
and  tbe  title  to  said  cattle  did  not  pass  to 
said  Davis  &  Bros."  This  charge  was  prop- 
erly refused,  because  It  contained  tbe  un- 
qualified declaration  that,  if  there  was  no  de- 
livery of  tbe  cattle  to  appellees  prior  to  the 
levy  of  appellants'  attachments,  then  appel- 
lees acquired  no  title;  whereas,  under  the 
ruling  on  tbe  last  appeal,  if  tbe  written  con- 
tract which  modified  tbe  bill  of  sale  was 
canceled  prior  to  tbe  levy  of  appellants'  at- 
tachments, tbe  bill  of  sale  which  was  exe- 
cuted and  recorded  In  substantial  compliance 
with  article  4564  of  the  Revised  Statutes  of 
1879  vested  title  in  appellees,  though  there 
may  have  been  no  delivery .  We  conclude 
that  no  reversible  error  has  been  pointed  out, 
and  therefore  tbe  Judgment  will  be  affirmed. 


WATKINS  et  aL  v.  MABKHAM  et  ox. 

(Court  of  Civil  Appeals  of  Texas.     June  10, 
1896.) 

HOMBSTBAD  —  MOKTOAOE  TO    BSOOBS    LoAN  — 
ESTOPPEU 

PlaintiCa,  In  the  application  for  a  loan, 
alleged  upon  oath  that  the  land  offered  as  se- 
cnrity  was  not  their  homestead  or  the  home- 
stead Of  any  other  person.  It  aweared,  how- 
ever, that  defendant's  agent  knew  that  plain- 
tiffs had  a  homestead  right  in  the  property. 
Held,  that  plaintiffs  were'  not  estopi^  from 
maintaining  an  action  to  set  aside  tne  deed  of 
tmst  given  to  secure  the  loan  made  in  accord- 
ance with  the  application  on  the  ground  that 
the  property  was  their  homestead. 

Appeal  from  district  court.  Hunt  county;  E. 
W.  Twbune,  Judge. 

Actlcm  to  set  aside  a  deed  of  trust,  brought 
by  W.  Markham  and  wife  against  J.  B.  Wat- 
Uns  and  others.  There  was  Judgment  for 
plaintiffs,  and  defendants  appeal.     AtUrmed. 

W.  U  Williams  and  B.  F.  Looney,  for  ap- 
pellants.   Matthews  &  Neyland,  for  appellees. 

FISHEB,  C  J.  This  suit  was  instituted  by 
W.  Markham  and  his  wife,  Klizabeth  Mark- 
ham,  against  the  appellants,  in  the  district 
court  of  Hunt  county,  Tex.,  on  November  16, 
1893,  for  the  purpose  of  having  annulled  and 
canceled  certam  instruments  claimed  oy 
plaintiffs  to  be  void,  and  a  cloud  on  their  title 
Vm{68.w.do.1 — 10 


to  the  47%  acres  of  land  in  controversy,  xbe 
plaintiffs'  allegations  are  volomlnooa,  bat  the 
case,  in  brief,  as  pleaded  by  them,  is  that  in 
June,  1888,  plaintiffs  made  application  to  tbe 
J.  B.  Watklns  Land  Mortgage  Company  for  a 
loan  of  {1500,  and  offered  as  security  the  47% 
acres  of  land  involved  herein;  that  the  loan 
was  made,  and  plaintiffs  executed  certain 
deeds  of  tmst  on  the  said  47%  acres  to  secure 
the  same.  Une  trust  deed,  in  which  J.  B. 
Watklns  was  trustee,  was  given  to  secure 
Charles  Swanell,  the  beneficiary  in  the  pay- 
ment of  the  principal  sum  and  a  portion  of 
the  interest.  In  the  other  trust  deed  M.  J. 
Dart  was  trustee,  and  it  was  given  to  secure 
the  payment  to  J.  B.  Watklns  of  a  certain  se- 
ries of  interest  notes,  being  a  part  of  the  in- 
terest on  the  principal  sum  loaned.  Plaintiffs 
alleged  that  on  default  in  the  payment  of  an 
Interest  note  the  land  was,  under  the  trust 
deed,  advertised  and  sold,  and  that  J.  B.  Wat- 
klns became  the  purchaser  at  said  sale,  and 
afterwards  conveyed  it  to  A.  J.  Jasper.  They 
further  allege  tbat  at  the  time  of  the  loan,  and 
ever  since  that  time,  the  land  was  a  part  of 
their  homestead,  and  that  the  Instruments 
were,  therefore,  void,  and  they  prayed  their 
cancellations.  Defendants  pleaded  the  gen- 
eral denial,  not  guUty,  and  set  up  by  way  of 
estoppel  that,  In  order  to  induce  the  loan,  tbe 
appellees  made  a  written  application  under 
oath.  In  which  they  stated  that  the  47%  acres 
of  land  were  not  their  homestead,  or  any  part 
thereof,  or  the  homestead  of  any  other  per- 
son, but  that  their  homestead,  upon  which 
they  then  resided,  and  to  which  their  title  was 
perfect,  consisted  of  a  house  and  lot  In  the 
town  of  Farmersvllle,  Collin  county,  Tex.; 
and,  further,  that  they  then  owned  In  Hunt 
county,  Tex.,  200  acres  of  land,  excluding  the 
47%  acres,  and  their  farmersvllle  homestead; 
tbat,  relying  upon  these  statements  so  made, 
the  J.  B.  Watklns  Land  Mortgage  Company 
made  the  loan  of  money  In  question,  and  ac- 
cepted the  said  47%  acres  as  security.  De- 
fendants alleged  further  that  the  said  47% 
acres  was  no  part  of  the  homestead  of  plain- 
tiffs, but  that  their  homestead  was  in  the 
town  of  Farmersvllle,  upon  which  they  resid- 
ed. Defendant  Jasper,  In  a  cross  bill,  also  set 
out  hlB  title,  and  prayed  that  plaintiffs'  dalm 
as  a  cloud  on  the  title  be  removed,  and  that 
be  have  his  writ  of  possession.  The  court 
tried  the  case  without  a  Jury,  and  gave  Judg- 
ment for  plaintiffs.  There  is  no  statement  of 
facts  In  the  record,  but  there  are  conclusions 
of  fact  found  by  tbe  trial  coiut,  which  we 
adopt  as  the  facts  in  the  case.  The  conclu- 
sion of  the  court  that  the  property  In  contro- 
versy was  the  homestead  of  appellees  when 
the  deeds  of  trust  were  executed  is  supported 
by  the  facts  found  on  this  bmnch  of  the  case. 
The  findings  of  fact  clearly  show  that  Nich- 
olson was  the  agent  of  appellants  when  the 
deeds  of  trust  were  executed  and  the  loan 
procured,  and  that  he  knew  of  the  existence  of 
tbe  appellees'  homestead  rights  in  the  prop- 
erty.   The  court  correctly  applied  tbe  law  to 


Digitized  by 


Google 


146 


86  SOUTHWESTERN  REPORTEB. 


(Ter 


this  state  of  facts,  and  properly  held  that  the 
appellees  were  not  estopped,  and  that  the 
deed  of  trust  could  not  be  enforced  upon  the 
homestead.  This  Is  all  we  deem  necessary  to 
say  in  disposing  of  the  case;  therefore  the 
judgment  is  affirmed. 


HARTFORD  FIRE  INS.  CO.  t.  MOORE.i 

((Jourt  of  CiTil  Appeals  of  Texas.    May  13, 

1896.) 

iNsuRANCB  —  Descbiption  OF  Propbktt  —  Aroii>> 

ANCE. 

1.  A  policy  of  fire  insurance  written  on 
property  described  as  the  "Hotel  Central,  a  two- 
story,  metal-roof  building,"  is  not  ayoided  by 
the  fact  that  a  part  of  it  was  only  one  story, 
where  it  appears  that  the  property  was  insnred 
as  a  whole,  and  that  it  was  the  building  in  the 
minds  of  the  parties,  and  the  one  intended  to 
be  coTered  by  the  contract  of  insurance. 

2.  Where  the  insurance  agent  was  acquaint- 
ed with  the  premises  insured,  and  could  hare 
made  an  accurate  description  from  his  knowl- 
edge of  them,  the  company  cannot,  after  re- 
ceiving the  premium  with  such  knowledge, 
avoid  its  obligation  by  showing  a  misdescription 
of  the  property. 

Appeal  from  district  court,  Bexar  county; 
S.  G.  Newton,  Judge. 

Action  by  L.  W.  Moore  against  the  Hart- 
ford Fire  Insurance  Company.  From  a  Judg- 
ment in  favor  of  plalntifT,  defendant  appeals. 
Affirmed. 

Leake,  Henry,  Reeres  &  Greer  and  Perry 
J.  Levels,  for  appellant  I.  B.  Henyan,  for 
appellee. 

NEILL,  J.  Tbia  la  a  salt  by  appellee 
against  appellant  on  the  Insurance  policy 
described  in  our  first  conclusion  of  fact 
There  was  a  jndgment  rendered  upon  the 
trial  in  favor  of  plaintiff  for  $2,158.50,  from 
which  the  defendant  has  appealed. 

Oonclnsions  of  Fact 

(1)  On  the  22d  of  January,  1884,  the  Hart- 
ford Fire  Insurance  Company,  by  its  policy 
of  that  date,  insured  the  appellee,  L.  W. 
Moore,  for  the  term  of  one  year  from  the 
22d  day  of  January,  189^  at  noon,  to  the 
22d  day  of  January,  1885,  at  noon,  against 
all  direct  loss  or  damage  by  fire,  except  un- 
der certain  provisions,  not  necessary  to  men- 
tion, to  an  amount  not  exceeding  $2,000,  to 
the  following  described  property  while  lo- 
cated and  as  described  in  the  policy  as  fol- 
lows, to  wit:  "$1,500.  On  the  two-story 
stone  and  iron-clad  metal-roofed  building  oc- 
cupied as  hotel,  as  situated  on  the  south  side 
of  Main  Plaza  N.  212,  known  as  'Hotel  Cen- 
tral,' San  Antonio,  Texas.  $500.00  on  hotel 
furniture,  beds,  beddings,  carpets,  mirrors, 
pictures,  and  crockery  ware,  cooking  utensils, 
range,  iron  safe,  office  and  other  furniture 
and  fixtures  Incidental  to  a  hotel,— all  while 
contained  In  the  above-described  building." 

*  Rehearing  denied. 


The  policy  contains  this  written  statement: 
"It  is  understood  that  within  building  stands 
on  leased  ground,"  and  the  stipnlation  that 
it  "shall  be  void  if  the  Insured  has  con- 
cealed or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumstance  con- 
cerning the  insurance  oe  the  subject  thereof; 
or  if  the  interest  of  the  Insured  in  the  prop- 
erty be  not  truly  stated  herein";  "or  if  the 
Interest  of  the  insnred  be  other  than  uncon- 
ditional and  sole  ownership."  It  also  con- 
tains the  following  provisions:  "In  all  mat- 
ters relating  to  this  insurance  no  person,  un- 
less duly  authorized  In  writing,  shall  be 
deemed  the  agent  of  this  company."  "And 
no  officer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon, 
or  added  hereto;  and  as  to  such  provision  or 
conditicm  no  officer,  agent,  or  representative 
shall  have  such  power,  or  be  deemed  or  held 
to  have  waived  such  provision  or  condition, 
unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto;  nor  shall  any  privi- 
lege or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the 
assured  unless  so  written  and  attached." 

(2)  The  building  insured  and  known  as 
"Hotel  Central"  was  of  two  stories,  situated 
and  fronting  on  Main  Plaza,  but  a  part  of 
the  building  in  the  rear  was  only  one  story. 
Without  this  one-story  part  the  building 
would  not  have  been  complete,  for  me  room 
was  partly  of  the  two  and  one  story  parts 
of  the  structure,  and  some  of  the  furniture 
insured  was  in  the  one-story  part  of  the 
building  when  the  policy  was  Issued.  The 
agent  of  the  appellant  who  solicited  and  ef- 
fected the  insurance  offlced  in  the  building, 
and  was  familiar  with  its  structure. 

(3)  After  the  policy  was  issued,  a  part 
of  one  of  the  walls  of  the  buUding  was 
claimed  by  Mr.  Garza.  The  appellee  knew 
nothing  of  this  claim  when  the  insurance  was 
effected,  and,  Mr.  Garza  having  Informed 
him  that  his  vendor  had  paid  him  a  dollar 
per  month  for  the  part  of  the  wall  so  claimed, 
and  asked  him  to  pay  a  like  rent  appellee 
went  to  appellant's  agents  who  wrote  the 
policy.  Informed  them  of  Garza's  claim,  asked 
them  U  the  proposed  lease,  which  had  been 
written,  bnt  not  signed  by  him,  would  affect 
his  insurance,  and,  being  told  by  them  it 
would  not  be  affected  by  such  lease,  and  to 
go  ahead  and  sign  it  if  he  liked,  he  asked 
them  to  note  on  the  policy  about  the  lease, 
and  was  told  that  It  was  useless.  He  then 
signed  the  lease.  The  evidence  does  not  show 
that  Garza  really  owned  the  part  of  the  wall 
claimed  by  him. 

(4)  At  the  date  of  the  policy  the  Interest 
of  the  appellee  in  the  property  insured  was 
truly  stated  therein,  he  being  the  uncon- 
ditional and  sole  owner  of  the  building  and 
hotel  furniture  thereby  insured.  This  inter- 
est continued  in  appellant  until  the  proi^rty 
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corered  by  the  policy  was  destroyed  by  fire 
on  the  14th  of  Febrnaiy,  1804. 

(5)  The  actual  cash  value  of  the  bnildlng 
insured  -which  belonged  to  appellee  at  the 
time  of  the  fire  was  $3,000;  and  the  actual 
cash  value  of  the  furniture  Insured  and 
owned  by  appellee  at  that  time  was  |1,000. 

Conclusions  of  Law. 

The  appellant  asked  the  court  to  Instruct 
the  Jury  "That  the  Insurance  policy  sued 
upon  insures  a  two-story  stone  and  metal- 
roof  building,  and  does  not  Insure  a  one- 
story  shed  or  addition";  and  assigns  its  re- 
tnsal  as  error.  The  charge  asked,  in  our 
opinion,  submits  no  Issue  in  the  case.  The 
evidence  did  not  tend  to  show  that  the  build- 
ing destroyed  and  claimed  to  have  been  in- 
sured was  "a  one-story  shed  or  addition." 
It  was  all  to  the  effect  that  It  was  the  Hotel 
Central,  "a  two-story,  metal-roof  building." 
True,  a  part  of  It,  as  shown  in  our  conclu- 
sions of  fact,  was  only  one  story;  but  it  was 
Insured,  as  Is  apparent  from  the  evidence,  as 
a  whole;  and,  if  the  description  is  not  strictly 
correct,  the  policy  should. not,  on  that  ac- 
connt,  be  avoided,  for  it  is  the  building  In 
the  minds  of  the  parties  when  the  contract  of 
Insurance  was  made,  and  Intended  to  be  cov- 
ered by  It.  Besides,  the  agent  of  appellant 
who  effected  the  insurance  was  acquainted 
with  the  premises,  could  have  made  an  ac- 
curate description  from  his  knowledge  of 
them,  and  the  company  cannot  now,  after 
recdvlng  the  premium  with  such  knowledge, 
avoid  their  obligation  by  showing  a  misde- 
scription of  the  property.  Wood,  Ins.  (2d  Ed.) 
{  153,  and  authorities  therein  cited. 

The  only  other  assignment  of  error  insisted 
on  Is,  the  court  erred  in  not  sustaining  appel- 
lant's motion  for  a  new  trial,  in  that  the 
oncontradlcted  evidence  showed  that  plain- 
tiff, at  the  time  of  the  fire  and  during  the 
life  of  the  policy,  was  not  the  sole  and  un- 
conditional owner  of  the  property  Insured. 
Our  fourth  conclusion  of  fact,  which  we  think 
is  fully  sustained  by  the  evidence,  disposes 
of  this  assignment  adversely  to  appellant, 
and  renders  discussion  of  it  unnecessary.  The 
Judgment  of  the  district  court  Is  affirmed. 


MAVERICK  V.  BOHEMIAN  OLTTB 
et  al.i 
(Court  of  Civil  Appeals  of  Texas.    May  20, 
1886.) 
CaATtn.  HoRTOAOB— Effect  of  Failorb  to  Filb 
Forthwith— SrssKQt'EST  Ckbditors. 
Under  Rev.  St.  1895,  art.  3328,  provid- 
ing that  a  chattel  mortgage  not  filed  for  rec- 
ord f<Mthwith  stiall  be  void  as  to  creditors  of  the 
mortgagor  and  subsequent  purchasers  and  lien- 
boldera  in  good  faith,  sudi  a  mortgage,  though 
not  filed  at  once  after  its  execution,  is  not  void 
as  to  those  who  became  creditors  after  its  filing. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

1  Behearing  denied. 


Action  by  TV.  H.  Maverick,  against  the 
Bohemian  Club  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.   Affirmed. 

Wm.  S.  Temple,  for  appellant.  B.  J.  De- 
Witt  and  C.  T.  McGlU,  for  appellees. 

FLY,  J.  Appellant  sued  the  Bohemian 
Club  for  $286,  alleged  to  be  due  for  the  rent  of 
certain  rooms  on  Soledad  street,  city  of  San 
Antonio.  It  was  sought  to  foreclose  a  land- 
lord's Uen  on  a  certain  Emerson  upright 
piano  and  a  piano  stool,  and  Thomas  Oog- 
gan  &  Bros,  were  made  parties  defendant 
as  setting  up  a  claim  to  the  piano  and  stooL 
Other  defendants  were  also  Joined  as  claim- 
ing the  property.  The  case  was  tried  by  the 
court  without  a  Jury,  and  resulted  in  a  Judg- 
ment declaring  the  lien  of  Thomas  Goggan 
&  Bros,  superior  to  all  others,  and  foreclos- 
ing the  same  in  their  favor  on  the  piano  and 
stooL  The  Bohemian  Club  purchased  a 
piano  and  stool  and  scarf  from  Thomas  Gog- 
gan &  Bros,  on  September  30, 1882,  for  which 
it  agreed  to  pay  $360,  and  to  secure  the 
same  gave  a  mortgage  on  the  property.  The 
mortgage  was  filed  with  the  county  clerk 
of  Bexar  county  on  November  21,  1892,  near- 
ly two  months  after  its  execution.  On  Feb- 
ruary 9,  1883,  over  two  months  after  the 
mortgage  bad  been  filed,  the  Bohemian  Club 
leased  of  appellant  certain  rooms  in  the  city 
of  San  Antonio,  agreeing  to  pay  $65  i>er 
month  for  the  same.  The  club  held  the 
rooms  until  the  end  of  November,  1893,  and 
at  that  time  owed  a  balance  for  rent  of 
$286.  It  is  claimed  by  appellant  that  the 
failure  to  file  the  mortgage  forthwith  with 
the  county  clerk  rendered  it  "absolutely  void 
as  to  all  lien  creditors  of  its  maker  without 
any  distinction  as  to  whether  such  creditors 
acquired  their  lien  on  the  mortgaged  prop- 
erty previously  or  subsequently  to  the  de- 
layed filing  of  the  chattel  mortgage."  Tills 
proposition  is  not  a  sound  one,  and  cannot 
be  maintained.  It  is  provided  in  article 
332S,  Rev.  St.  1895  (Suyles'  Civ.  St  art 
3t90b),  that:  "Every  chattel  mortgage,  deed 
of  trust  or  other  Instrument  of  writing  in- 
tended to  operate  as  a  mortgage  of,  or  lien 
upon  personal  property  which  shall  not  be 
accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued 
change  of  possession  of  the  property  mort- 
gaged or  pledged  by  such  Instrument  shall 
be  absolutely  void  as  against  the  creditors 
of  the  mortgagor  or  person  making  the  same 
and  as  against  subsequent  purchasers  and 
mortgagees  or  lien  holders  in  good  faith,  un- 
less such  instrument  or  a  true  copy  thereof 
shall  be  forthwith  deposited  with,  and  filed 
in,  the  office  of  the  county  clerk  of  the  coun- 
ty where  the  property  shall  then  be  situated, 
or  if  the  mortgagor  or  person  maldng  the 
same  be  a  resident  of  this  state,  then  the 
county  of  which  he  shall  at  the  time  be  a 
resident"  We  are  of  the  opinion  that  ap- 
pellant cannot  properly  be  placed  In  either 
class  of  persons  against  whom  the  statute 
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declares  that  the  mortgage  not  filed  forth- 
with shall  be  void.  We  have  seen  no  case 
that  holds  that  the  mere  omission  to  de- 
posit and  file  the  Instrument  forthwith  will 
render  it  void  as  to  those  who  become  cred- 
itors after  the  delayed  filing.  The  creditors 
referred  to  in  the  statute  are  those  who  had 
become  such  prior  to  the  filing  of  the  instru- 
ment Vlckers  v.  Camahan,  4  Tex.  Civ.  App. 
305.  23  S.  W.  338,  and  authorities  therein 
cited.    The  Judgment  is  affirmed. 


MALONE  T.  MATPIELD  et  al. 

(Court  ot  Civil  Appeals  of  Texas.    May  2, 

1886.) 

HbOBANICS'  LiBHS— BNPOROBiraMT— Bvidbhob. 

Where  the  build ing  contract  provides 
that,  on  failure  of  the  contractor  to  complete 
the  building,  the  owner  may  do  so,  and  deduct 
the  cost  from  the  contract  price  remaininf;  un- 
paid, and  that  the  certificate  of  the  architect 
as  to  the  cost  of  completing  the  building  shall 
be  conclusive  as  to  the  cost  thereof,  the  certifi- 
cate is  admissible  to  show  the  cost  of  complet- 
ing the  building,  as  against  persons  seeking  to 
enforce  mechanics'  Uens  for  material  furnished 
the  contractor;  the  latter  Iiaving  defanlted,  and 
the  owner  having  finished  the  building. 

Appeal  from  district  court,  Clay  county; 
George  E.  Miller,  Judge. 

Action  by  J.  S.  Mayfield  and  others  against 
M.  Malone  to  enforce  mechanics'  liens.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

Stlne,  Chesnutt  &  Hurt,  for  appellant  Tem- 
pleton  &  Fatton,  for  appellees. 

STEPHENS,  J.  By  this  suit  J.  S.  May- 
field  and  others  sought  to  foreclose  their  sev- 
eral Uens  for  material  famished  Squires  A 
Kilgore,  and  used  by  them  In  the  construc- 
tion of  a  couple  of  brick  houses  for  appellant 
on  adjacent  lots  In  the  town  of  Henrietta. 
The  contract  between  appellant  and  Squires 
&  Kilgore  was  written,  and  required  the  lat- 
ter to  furnish  ail  labor  and  material,  and 
complete  the  buildings  by  December  1,  1892, 
according  to  plans  and  specifications  therein 
referred  to,  for  which  the  former  obligated 
herself  to  pay  them  $6,660,  as  follows: 

When  first-story  joists  are  on |    600  00 

When  second-story  joists  are  on  and 

iron  worlt  set 1.600  00 

When   plastering   is   done,    and    all 

sash  hi 90000 

Wfien    complete,    and    accented    by 

the  architect  and  owner 2,350  00 

Squires  &  Kilgore  failed  to  complete  the 
buildings,  and  seem  to  have  abandoned  the 
undertaking  in  the  early  part  of  January, 
1803,  whereupon  appellant  employed  Ferier 
Bros.  &  Wlrz  to  finish  the  work,  which  they 
did,  under  the  following  contract:  "Henri- 
etta, Texas,  Jan.  14,  1893.  I  hereby  agree  to 
employ  Messrs.  Ferier  Bros.  &  Wirz  to  fur- 
nish all  necessary  labor  and  material  to  com- 
plete said  building,  and  to  complete  it  In  ac- 
cordance with  the  plans  and  specifications, 


and  to  pay  them  therefor  the  actual  costs  of 
said  work  and  material,  and  the  sum  of  three 
hundred  ($300)  dollars  for  their  own  time  and 
labor:  provided,  however,  that  all  claims  are 
audited  by  the  architects,  and  certified  to  by 
them  as  correct  payments  to  be  made  eyery 
two  weeks  upon  certificates  issued  by  the 
architects.  [Signed]  Margaret  Malone.  Fer- 
ier Bros.  &  Wirz."  The  original  contract 
with  Squires  &  Kilgore  contained  the  follow- 
ing article:  "(12)  Should  the  contractors  at 
any  time  refuse  or  neglect  to  supply  a  suf- 
ficiency of  properly  skilled  worlunen,  or  of 
material  of  proper  quality,  or  fail  in  any  re- 
spect to  prosecute  the  work  with  promptness 
and  diligence,  or  fail  In  the  performance  of 
any  of  the  agreements  on  their  part  herein 
contained,  such  refusal,  neglect,  or  failure  be- 
ing certified  by  the  architects,  the  owner 
shall  be  at  liberty,  after  three  days'  written 
notice  to  the  contractors,  to  provide  any  such 
labor  or  material,  and  to  deduct  the  cost 
thereof  from  any  money  then  due  or  there- 
after to  become  due  to  the  contractors  under 
this  contract;  and  if  the  architects  shall  cer- 
tify that  such  refusal,  neglect,  or  failure  Is 
sufilcient  ground  for  such  action,  the  owner 
shall  also  be  at  liberty  to  terminate  the  em- 
ployment of  the  contractors  for  said  work, 
and  to  enter  upon  said  premises  and  take 
possession  of  all  material  thereon,  and  to  em- 
ploy any  other  person  or  persons  to  finish  the 
work  and  to  provide  the  material  therefor; 
and,  in  case  of  such  discontinuance  of  the 
employment  of  the  contractors,  he  shall  not 
be  entitled  to  receive  any  further  payment 
under  this  contract  until  the  said  work  shall 
be  wholly  finished,  at  which  time,  if  the  un- 
paid balance  of  the  amount  to  be  paid  under 
this  contract  shall  exceed  the  expense  Incurred 
by  the  owner,  the  difference  shall  be  paid  to  tbe 
contractors,  but  if  such  expense  shall  exceed 
such  unpaid  balance  the  contractors  shall  pay 
the  difterence  to  the  owner.  The  expense  in- 
curred by  the  owner,  as  herein  provided,  either 
by  furnishing  material,  or  for  finishing  tbe 
work,  and  any  damage  incurred  through  such 
default,  shall  be  audited  and  certified  by  the 
architects,  whose  certificate  thereon  shall  be 
conclusive  upon  the  parties." 

Appellant  read  in  evidence  the  certificates 
of  the  architects  named  In  this  original  con- 
tract, showing  that  it  had  cost  her  $2,900  to 
have  the  buildings  completed  by  Ferier  Bros. 
&  Wirz;  but  they  were  excluded  on  motion 
of  appellees,  because  the  original  plans  and 
specifications,  which  were  in  possession  of 
the  architects,  had  notbeen  produced.     To 
this  ruling  the  thirteenth  error  is  assigned, 
under  which  the  following  proposition,  which 
we  approve,  is  submitted:   "The  certificates 
I  of  the  architects  of  the  amounts  due  Ferier 
I  Bros.  &  Wirz  for  completing  the  buildings 
I  were  admissible,  because,  by  the  original  con- 
tract between  Mrs.  Malone  and  Squires  & 
Kilgore,  the  certificates  of  the  architects  as 
!  to  the  cost  of  completing  the  building;s  in  the 
event  Squires  &  Kilgore  abandoned  the  work 
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were  to  be  conclusive."  By  the  very  terms 
of  tie  article  quoted  above  from  the  original 
contract  by  vhlch  the  rights  of  all  parties 
are  to  l>e  measured,  these  certificates  were 
not  only  made  competent,  but  conclusive,  ev- 
idence of  that  for  which  they  were  offered, 
Incladicg  the  conclusions  of  the  architects. 
No  attack  was  made  upon  them  for  fraud  or 
mistake.  Kllgore  v.  Society  (Tex.  Sup.)  35  S. 
W.  145.  The  mechanic's  lien  law  expressly 
provides  that  in  no  case  shall  the  owner  be 
compelled  to  pay  a  greater  sum  for  material 
fnrntsbed  than  the  price  stipulated  In  the 
origUial  contract  between  the  owner  and  the 
origijial  contractor.  Sayles'  Snpp.  art  3166. 
Appellant  bad  the  right,  under  the  original 
contr&ct  to  have  the  houses  built  as  therein 
provided,  and,  in  case  of  failure  or  refusal 
on  the  part  of  Squires  &  Kilgore  to  do  so,  to 
have  It  done  herself,  and  deduct  from  the 
original  contract  price  the  amount  required 
to  BO  complete  the  buildings,  though  it  left 
nothing  for  those  who  sought  to  fix  liens. 
Their  rights  werc:  subsequent  and  snbordi. 
nate  to  this  right  of  appellant  of  which  they 
were  bound  to  take  notice  In  furnishing  ma- 
terial to  the  contractors.  They  could  not 
vary  or  change  that  contract,  but  could  have 
declined  to  furnish  material  under  it  We 
think  the  evidence  was  not  only  competent 
when  ottered  by  appellant  with  or  without 
the  plans  and  specifications,  but  do  not  very 
well  see  how  appellees  could  have  clearly 
made  out  their  case  without  showing  what 
it  had  cost  appellant  to  complete  the  buildings 
according  to  the  plans  and  specifications;  it 
not  distinctly  appearing  from  the  evidence 
that  a  Bufflcient  amount  had  been  paid  on  the 
orders  of  Squires  &  Kilgore,  after  appellees 
bad  given  notices  of  their  liens,  to  cover  the 
total  amount  of  these  liens  as  adjudged  in 
this  case.  Some  of  the  charges  complained 
of  seem  also  to  be  at  variance  with  the  views 
here  expressed.  The  Judgment  must  there- 
fore be  reversed,  and  the  cause  remanded  for 
anew  trial. 


GAAB,  SCOTT  &  CO.  v.  hTARK  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee.    Dec. 
7,  1885.) 

8al»— Wakiustt  — NoTicB  OF  DEFROTg— NoncB 

TO  AOENT — NOTIC*  BT  MaII/— ACCEPTANCE — 

Cost  or  Rbpaiks — Volcntart  Patmbnts. 

1.  A  warranty  on  the  sale  of  a  threshing 
machine  provided  that  "if,  in  one  week  from 
the  time  of  starting,  it  shall  not  perform"  as 
wa^^ant(^d,  "the  purchaser  agrees  to  notify"  the 
vendor  and  its  agent  named.  Held,  that  the 
warranty  mast  be  construed  as  providing  that 
if,  after  a  week's  trial,  the  machme  did  not  do 
the  work  it  was  warranted  to  do,  notice  should 
be  given  within  a  reasonable  time,  and  not 
necessarily  within  the  week. 

2.  Notice  to  the  vendor's  goieral  agent 
within  two  weeks  is  notice  to  the  vendor,  with- 
in the  provision  of  the  warranty. 

3.  Froof  that  a  notice,  properly  addressed 
to  a  certain  person,  was  deposited  in  the  post 
office,  prepaid  by  saflScient  postage,  was  sufiS- 


cient  to  show  notice  to  that  person,  within  the 
meaning  of  an  agreement  requiring  notice  to  be 
given  to  that  person,  although  it  was  not  shown 
that  the  letter  was  received. 

4.  Notice  of  the  defects,  given  by  the  agent 
to  the  vendor  in  accordance  with  the  requests 
of  the  purchaser,  is  a  compliance  with  the  war- 
ranty, it  not  being  necessary  that  notice  should 
be  from  the  purchaser  direct 

5.  Under  a  warranty  providing  that  if,  in 
one  week,  the  machine  sold  does  not  woric  sat- 
isfactorily, the  purchaser  shall  notify  the  ven- 
dor and  his  aeent  and  that  if  they  do  not 
make  it  work,  the  machine  shall  be  returned  by 
the  purchaser  to  the  place  whence  received,  and 
that  more  than  one  wedc's  use  shall  be  consid- 
ered an  acceptance,  use  of  the  machine  after 
the  first  week,  complaint  having  been  made  of 
its  defects,  in  accordance  with  the  request  of 
the  agent  to  give  it  furtner  trial,  and  under  a 
promise  that  the  defects  shall  be  remedied,  is 
not  an  acceptance. 

6.  The  storage  of  the  machine  in  a  ^lace 
designated  by  the  agent  is  a  delivery,  within 
the  warranty. 

7.  The  purchaser  cannot  upon  continued 
use  of  the  maclilne.  recover  of  the  vendor  for 
the  loss  sustained  by  running  the  machine  or 
the  amonnt  paid  out  for  repairs. 

8.  The  purchaser  cannot  recover  back  mon- 
ey paid  on  the  price  after  discovery  of  defects 
in  the  machine,  such  payments  being  voluntary, 
imder  claim  of  right 

Appeal  from  chancery  court  Sumner  coun- 
ty;  J.  S.  Grlbble,  Chancellor. 

Bill  by  Gaar,  Scott  &  Co.  against  J.  H. 
Stark  and  others  to  recover  on  a  note  given 
by  defendants  as  a  part  of  the  purchase 
price  of  a  threshing  machine.  Defendants 
filed  a  cross  bill.     Dismissed. 

W.  W.  Pardue  and  -W.  S.  Callender,  for 
complainant     B.  D.  Bell,  for  defendants. 

BARTON,  J.  This  is  a  bUl  to  collect  a 
$150  note  given  in  part  consideration  for  a 
threshing  machine  sold  by  complainant  a 
corporation,  to  defendants.  Defense  is  fail- 
ure of  consideration,  in  that  the  machine 
was  defective  and  worthless,  and  the  answer 
is  filed  as  a  cross  bill  to  recover  back,  on 
breach  of  warranty,  $325  paid  on  it,  and 
(250  damages  for  loss  occasioned  by  re- 
pairs, loss  of  time,  etc.,  the  result  of  the  de- 
fective machine.  We  find  the  facts  as  fol- 
lows: 

On  the  5th  of  April,  1889,  the  defendants, 
on  one  of  the  written  forms  of  the  company, 
through  W.  H.  Brown,  the  local  agent  of  the 
complainants  at  Gallatin,  Tenn.,  made  a  con- 
ditional order  or  purchase  from  the  com- 
plainants of  the  machine  in  question.  The 
price  to  be  paid  was  $450,  evidenced  by 
notes,— one  due  October  1, 1889,  for  $150;  one 
October  1,  1890,  for  $150;  and  one  October 
1,  1891,  tot  $150,— all  of  which  bear  interest 
and  were  signed  by  defendants  and  T.  A. 
Stark  as  security.  The  first  note  was  paid 
in  full,  and  about  $17  was  paid  on  the  sec- 
ond. Nothing  has  been  paid  on  the  note 
sued  on.  This  order  expresses  the  terms  and 
warranty  on  which  the  machine  was  sold  as 
follows:  "Warranty:  The  machine  herewith 
ordered  Is  warranted,  with  proper  use  and 
noanagement  to  work  equal  to  or  better  than 
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any  flnt-cbus  machine  made  for  doing  the 
same  work.  If,  In  one  week  from  the  time 
of  starting,  It  shall  not  perform  as  the  above 
warranty  provides,  the  purchaser  agrees  to 
notify  Uaar,  Scott  &  Co.,  and  their  agent, 
above  named  [W.  H.  Brown],  and  allow 
them  to  remedy  the  defects.  If  there  are  any 
(if  it  be  of  such  a  nature  that  the  remedy 
cannot  be  suggested  by  letter),  the  purchaser 
agreeing  to  render  necessary  and  friendly 
assistance.  If  the  machine  cannot  be  made 
to  All  the  warranty  it  shall  be  returned  by 
the  purchaser  to  the  place  where  received. 
More  than  one  week's  use  of  said  machine 
shall  be  considered  an  acceptance  of  It,  and 
this  warranty  shall  not  be  binding  If  the  ma- 
chine shall  be  delivered  before  settlement 
shall  have  been  made  for  the  same  as  stip- 
ulated. Defects  or  failures  in  any  one  part 
shall  not  affect  or  condemn  any  other  part. 
The  ownership  or  title  to  all  the  machinery 
described  In  this  order  shall  remain  in  Oaar, 
Scott  &  Ck>.  antU  the  same  is  settled  for 
according  to  the  terms  above  named."  This 
machine  was  delivered  at  Gallatin,  Tenn., 
about  April,  1889,  through  Mr.  William  H. 
Brown,  agent  Until  this  time  the  purchaser 
had  never  seen  nor  examined  it.  At  this 
time  Mr.  J.  H.  Stark  noticed  defects  In  the 
machine,  such  as  that  the  grain  pan  or  shak- 
er was  rotten,  and  full  of  wormholes,  but  had 
been  puttied  up;  that  there  was  a  crack  in 
the  iron  brace  that  held  the  cylinder  In  place; 
that  some  of  the  tools  were  missing,  and  it 
looked  like  it  had  fallen  and  split  one  of  the 
main  sills.  These  defects  were  called  to  the 
attention  of  the  agent,  Mr.  Brown,  who  said 
the  company  would  make  good  these  or  any 
other  defects  there  were  about  it  It  was 
started  under  the  directions  of  an  expert  of 
the  company,  and  his  attention  was  called 
to  a  defect  In  the  main  brace,  and  he  said  it 
would  not  be  serious,  but  if  anytliing  was 
wrong  the  company  would  fix  It,  and  he 
agreed  to  notify  the  company  of  it  The  ex- 
pert did  not  remain  to  get  the  machine  to 
work  successfully.  The  evidence  shows  the 
machine,  for  some  reason,  probably  defect- 
ive material  and  workmanship,  was  defect- 
ive, and  practically  worthless  for  the  pur- 
poses for  which  It  was  sold,  from  the  begin- 
ning. It  was  tried  by  defendants  for  parts 
of  three  seasons,  but  they  were  never  able, 
though  they  had  It  in  the  hands  of  suitable 
and  experienced  men,  to  make  It  work  suc- 
cessfully, and  could  never  work  it  except  at 
a  loss.  It  had  proper  use  and  management 
and  it  did  not  work  better  nor  equal  to  any 
flrst-class  machine  made  for  doing  the  same 
work.  In  fact.  It  would  not  work  at  all,  ex- 
cept at  a  loss  to  those  owning  and  using  It 
It  was  not  fit  and  suitable  for  the  purpose 
for  which  it  was  sold,  but  was  broken,  rot- 
ted in  parts,  badly  adjusted,  and  defective. 
The  defendants  attempted  to  run  the  ma- 
chine a  part  of  three  seasons,  but  disastrous- 
ly each  time,  and  were  only  able  to  thresh 
a  few  croiw  each  season,  and  those  at  a  loss. 


and  not  well  done,  and  had  to  abandon  the 
effort  each  time,  and  finally  to  lay  aside  this 
machine,  and  get  another,  which  they  did. 
We  find  the  above  to  be  true.  The  evidence 
on  these  points  is  full  and  without  conflict 
l^ese  facts  are  proven  by  J.  H.  and  T.  A 
Stark,  W.  H.  Edwards,  J.  C.  Crutcher,  Mil- 
ton Klrkpatrick,  W.  T.  Dugger,  and  W.  D. 
Williams;  and  there  is  nothing  in  the  rec- 
ord to  conflict  with  this,  except  the  infer- 
ences to  be  drawn  from  the  length  of  time 
the  defendants  kept  the  machine,  and  their 
alleged  failure  to  make  complaint  to  be 
hereafter  noticed.  Although  the  agents  and 
some  of  the  officers  of  the  company  are  ex- 
amined, they  are  not  even  asked,  and  do  not 
say,  even,  that  the  machine  was  a  good  and 
suitable  machine  when  delivered,  or  that  it 
was  apparently  sound  and  of  good  material, 
or  that  it  was  at  all  up  to  the  warranty, 
or  suitable  for  the  punrases  for  which  it  was 
sold,  though  this  was  the  point  in  issue.  The 
names  of  the  parties  for  whom  the  defend- 
ants threshed  are  g:lven,  and  yet  not  one 
of  them  is  brought  forward  to  prove  the  ma- 
chine was  a  success.  Oldham,  <Mie  of  the 
complainant's  witnesses,  who  worked  for  Mr. 
Brown,  and  who  was  present  when  the  ma- 
chine was  started,  does  say  it  started  off 
very  well,  and  was  working  nicely;  but  the 
proof  Is  that  he  and  the  expert  sent  oat  to 
start  It  did  not  stay  20  minutes,  and  not  long 
enough  to  see  how  it  did  work,  and  even  this 
witness  says  there  was  a  piece  of  timber  In 
the  machine  that  proved  to  be  "doty,"  and 
had  wormholes  in  it  and  gave  way,  and  was 
afterwards  replaced,  and  that  Stark  made 
complaint  of  this  the  day  it  was  at  the  de- 
pot So  we  find  the  positive  proof  is  that 
the  machine  was  rotten,  defective,  unsuitable 
for  the  purposes  for  which  It  was  sold,  and 
not  at  all  up  to  the  guaranty. 

The  contention  of  the  complainant  Is,  how- 
ever, that  the  defendants  accepted  and  kept 
the  machine,  and  made  no  complaint;  that 
the  terms  on  which  complaint  was  to  be 
made,  and  the  terms  of  the  guaranty  were 
fully  expressed  in  the  written  contract;  and 
that  the  defendants  are  bound  thereby,  not 
having  pursued  the  methods  there  laid  down, 
nor  given  the  notice  there  required.  As  to 
this  we  find  the  facts  are  as  follows:  When 
the  machine  was  at  the  depot  before  deliv- 
ery, defendant  J.  H.  Stark  pointed  out  and 
objected  to  several  defects  to  the  local  agent. 
W.  H.  Brown,  who  promised  to  have  the 
same  fixed.  He  pointed  out  the  same  de- 
fects, and  others,  and  made  complaint  to  the 
expert  sent  out  to  start  the  machine,  and  he 
said  the  company  would  fix  It  and  promised 
to  notify  them  of  the  defects.  In  about  five 
days  after  the  machine  was  started,  the  de- 
fendants notified  Brown,  the  local  agent  of 
the  complainant  company,  of  the  defects  and 
failure  of  the  machine,  and  he  promised  to 
have  it  fixed,  and  to  write  to  the  general 
agent  at  Nashville,  and  to  the  company  at 
Bichmond,  Ind.    Oldham,  complainant's  wit- 
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ness,  says  he  tblnlu  Mr.  Brown,  for  whom 
he  waa  working,  wrote  to  Gaar,  Scott  &  Oa 
about  it,  or  to  Mr.  Henry,  their  agent  Mr. 
Brown,  at  this  time,  abont  five  days  after 
tlte  machine  commenced  running,  wrote  a 
letter  to  Gaar,  Scott  &  Co.,  ordering  a  piece 
that  was  broken,  and  noticing  the  company 
of  the  breaking  down  of  the  machine,  and 
thla  letter  was  placed  by  Mr.  T.  A.  Stark  in 
the  post  office,  postage  paid,  mailed  by  him, 
and  addressed  to  Gaar,  Scott  &  Co.  at  Blch- 
mond,  Ind.  Two  of  the  employes  of  the 
company,  the  secretary  and  correspondent. 
Bay  that  this  letter  was  not  on  file,  and  they 
could  find  no  letters  from  Brown  on  this  sub- 
ject; bat  they  are  both  men  over  70  years 
old.  Th^  develop,  in  their  deposition,  some 
weakness  of  memory  or  loose  business  meth- 
ods, as  they  hare  evidently  lost  trace  of 
some  letters  written  by  Stark  Bros,  and  re- 
ceived on  this  subject,  one  of  which  had 
been  produced,  and  one  never  was.  But  that 
this  letter  was  not  on  file  is  not  proof  that 
It  was  not  received,  and  is  not,  in  our  opin- 
ion, sofflclent  to  overcome  the  presumption 
that  it  was.  We  bdleve,  and  find,  thla  let- 
ter ins  sent  and  received.  We  further  find 
that,  on  the  13th  of  July,  within  two  weeks, 
and  probably  within  a  week  after  the  ma- 
chine was  started,  the  local  agent.  Brown, 
in  aocMdance  with  the  request  of  defoid- 
ants,  and  in  compliance  with  his  promise  to 
them,  wrote  to  Henry,  the  general  agent  of 
complainant  for  the  state,  with  headquarters 
at  Nashville,  as  follows:  "Stark's  thresher 
is  oat  of  fix.  He  says  that  one  whole  side 
of  it  la  rotten,  and  that  he  cannot  hold  it  to- 
gether. Come  at  once  yourself,  or  send  a 
competent  man  to  examine  it  Yours,  truly, 
W.  H.  Brown."  This  letter  was  duly  re- 
ceived by  Henry,  a  part  of  whose  business, 
he  says.  It  was  to  start  and  look  after  ma- 
chines, and  In  a  few  days  he  went  out  to 
see  about  it  and  got  In  about  a  half  a  mile 
of  where  the  machine  was,  and  turned 
around,  and  went  back  without  investiga- 
tion, because  some  one  told  Iiim  that  they 
had  the  bn^en  iwrts  repaired.  It  does  not 
appear  that  this  was  any  one  representing, 
or  authorized  to  represent,  the  defendants. 
After  this  the  defendants  made  repeated 
complaints  to  Brown,  the  local  agent,  who 
asked  them  to  keep  and  make  further  trials 
of  the  machine,  and  promised  that  the  com- 
pany would  fix  It  all  right  In  August  1880, 
several  telephone  messages  were  sent  by  de- 
fendants to  Heniy,  general  agent  of  com- 
plainants, at  Nashville,  notifying  him  of 
trouble  with  machine,  and  requesting  him  to 
come  and  fix  it  which  he  failed  to  do.  Com- 
plaint was  made  all  along,  while  defendants 
tried  to  use  the  machine,  to  Brown,  the  local 
agent,  and  he  said  he  wrote  to  the  company 
every  time  comidaint  was  made.  The  only 
reply  to  this  is:  "No  letters  of  Brown's 
were  found  In  the  company's  files."  On  the 
15tb  of  November,  1889,  Stark  Bros,  wrote 
to  Gaar,  Scott  &  Co.,  at  Richmond,  Ind.,  in 


which  they  notified  them  of  trouble  with  ma- 
chine, and  wrote  them  to  send  agents  to 
adjust  matters.  To  this  complainants  re- 
plied on  the  18th  of  November,  1889,  stating 
it  was  the  duty  of  the  defendants  to  notify 
them  at  once  of  any  breaks,  and  to  give 
them  opportunity  of  remedying  it  and  ask- 
ing for  further  description  of  broken  parts 
and  defects.  Defendants  wrote  another  let- 
ter on  the  26th  of  November,  1888,  which  is 
not  produced,  in  which  they  evidently  made 
complaint  To  this  complainant  replied  on 
the  2&th  of  November,  1889,  saying  they 
didn't  understand  how  the  break  could  have 
occurred,  but  say  their  warranty  says: 
"Whenever  anything  breaks  from  any  defect 
of  ours,  we  will  send  a  new  piece  to  take  its 
place,  etc,  and  agree  to  send  new  pieces  to 
cure  defects."  They  further  say:  "We 
think  it  would  be  much  better  for  you  to  pay 
your  note,  as  we  always  do  right  with  our 
customers  In  reference  to  such  things,  and 
fulfill  the  warranties,  and  there  Is  no  use  to 
put  you  to  extra  expense  and  lawyer  fees  on 
yon  for  this  collection,"  etc  The  proof  fur- 
ther shows  that  defendants  offered  to  return 
the  machine,  but  were  requested  by  Brown, 
local  agent  for  complainant,  to  place  it.  In- 
stead, under  a  shed  of  one  of  the  defendants, 
andT  this  was  done.  The  repeated  trials  of 
the  machine  were  made  by  the  defendants 
at  the  request  of  Brown,  local  agent  T.  A. 
Stark,  brother  of  the  defendants,  and  se- 
curity on  the  notes,  wrote  Gaar,  Scott  &  Co. 
the  two  letters  of  November  15th  and  26th 
complaining  of  the  machine.  These  letters 
he  signed,  "Stark  Bros.,  per  T.  A  Stark." 
After  this  he  wrote  letters  of  November  5, 
1890,  December  4,  1890,  January  20,  1891, 
March  6,  1891,  and  May  20.  1881,— aU  of 
which  he  signs  as  "T.  A  Stark,"  in  all  of 
which  he  asks  for  further  time,  and  gives 
excuses  for  not  paying  up,  but  makes  no 
complaint  of  the  machine.  In  two  of  these 
letters,  those  dated  March  6,  1881,  and  De- 
cember 4,  1890,  he  makes  remittances  of  |40 
and  $75,  respectively.  In  all  of  these  letters 
he  speaks  of  the  debt  as  his  own,  of  having 
to  pay  It  and  that  he  will  have  to  stay  it  if 
sued  on  the  notes.  In  the  letter  of  Novem- 
ber 5, 1890,  he  says:  "As  I  have  the  note  to 
pay,  I  will  ask  you  to  give  me  more  time, 
say  until  about  25th  Nov."  These  letters 
are  filed  as  Exhibits  A,  B,  C,  D,  E,  F,  and  O, 
to  T.  A  Stark's  deposition.  It  appears  that 
he  helped  to  run  the  machine  for  his  broth- 
ers. He  says  he  remitted  the  money  his 
brothers  left  with  him.  He  says  some  of 
these  letters  were  written  without  bis  broth- 
ers' knowledge.  He  further  says  that  these 
promises  were  made,  and  the  machine  re- 
tained, under  constant  promises  and  assur- 
ances from  Brown,  the  local  agent  that  the 
machine  would  be  made  all  right  and  the 
guaranty  complied  with.  It  further  appears 
that  he  at  one  time  made,  or  undertook  to 
make,  a  compromise  of  the  matter,  which 
was  agreed  to  by  the  company,  by  which 
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the  defendants  were  to  pay  or  secure  one- 
half  of  the  last  note,  the  other  half  to  be  re- 
leased. This  compromise  his  brothers  re- 
pudiated, saying  they  would  pay  nothing 
more,  having  already  paid  too  mnch  on  the 
machine.  None  of  the  promises,  except  those 
in  the  flrst  two  letters  above  named,  appear 
on  their  face  to  have  been  made  on  the  part 
or  In  behalf  of  the  defendants,  but  on  behalf 
of  and  in  his  own  name.  He  was  not  In 
partnership  with  his  brothers,  nor  part  own- 
er of  the  machine,  but  worked  for  them.  It 
further  appears  that,  while  they  bad  the 
machine,  the  defendants  paid  out  the  sum 
of  $75  In  repairs.  We  also  find  that  defend- 
ants were  damaged  and  lost  money  In  trying 
to  mn  the  machine,  on  account  of  its  de- 
fects,—to  what  amount  the  proof  does  not 
show. 

On  these  facts  the  question  arises,  did  de- 
fendants comply  with  terms  of  written  con- 
tract, and  give  the  required  notice,  etc? 
What  Is  the  meaning  and  what  are  the  terms 
of  the  contract?  The  complainants'  conten- 
tion Is  that  notice  must  be  given  by  defend- 
ants both  to  Gaar,  Scott  &  Go.  at  Richmond, 
Ind.,  and  Brown  at  Gallatin,  of  defects  com- 
plained of,  and  within  one  week  from  the 
time  the  machine  started.  We  do  not  think 
this  the  meaning  or  proper  construction  of  the 
contract  The  true  meaning,  as  we  under- 
stand it,  is  that  the  machine  is  to  be  given  a 
week's  trial,  a  week's  use.  If,  during  that 
time.  It  did  not  come  up  to  the  warianty, 
then  the  notice  of  defects  must  be  given,— 
not  within  the  week,  but  with  reasonable 
promptness  after  the  week's  trial,— and  com- 
plainants were  then  to  be  given  an  oppor- 
tunity to  remedy  the  defects.  How  long  is 
not  specified,  but  It  would  be  for  a  reasonable 
time.  If  the  machine  was  worked  and  used 
more  than  a  week,  then  this  was  to  be  taken 
as  an  acceptance  of  the  machine.  Under 
this,  we  take  it.  If  tlie  machine  worked  satis- 
factorily for  a  week,  it  was  the  test  agreed 
on  by  the  parties;  and  if  defendants  continued 
to  use  It,  making  no  complaint,  it  was  to  be 
taken  as  a  decision  by  tbem  that  It  was  all 
right.  Bat,  If,  during  this  week,  defendants 
discovered  defects,  it  would  be  their  duty  to 
make  complaint  with  reasonable  promptness, 
to  avoid  the  presumption  of  acceptance,  and 
probably  they  ought  not  to  make  farther  use  of 
machine  until  notice  given.  However,  we  are 
satisfied  that  notice  was  given  promptly, 
and  the  weight  of  evidence  is  within  a  week, 
to  the  local  agent.  Brown.  He  requested  con- 
tinued tests  of  the  machine,  and  wrote  to 
Gaar,  Scott  &  Co.,  and  to  the  state  agent, 
Henry,  of  the  troubles.  Whether  the  notice 
had  to  be  sent  to  Gaar,  Scott  &  Co.,  at  Rich- 
mond, Ind.,  the  headquarters  of  the  company, 
or  whether  the  notice  to  General  Agent  Hen- 
ry would  be  sufficient.  Is  unnecessary  to  de- 
termine, because  we  find  notice  was  sent  to 
tMth,  though  we  incline  to  the  opinion  that 
Gaar,  Scott  &  Co.,  being  a  corporation,  and 
only  capable  of  receiving  notice  through  its 


officers  and  agents,  and  the  guaranty  not  pre- 
scribing where  nor  to  what  agent  the  notice 
should  be  sent,  that  a  notice  to  the  general 
agent  in  Tennessee,  particularly  when  it  was 
a  part  of  his  business  to  look  aft6r  these  ma- 
chines in  this  shape,  would  Iiave  been  en- 
tirely sufficient.  But,  as  we  say,  notice  was 
sent  to  both,  given  to  Brown,  and  mailed  to 
Gaar,  Scott  &  Co.,  within  the  week,  and  sent 
to  Heniy  within  two  weeks,  and  within  the 
reasonably  prompt  time  which,  we  think,  the 
law  would  require.  The  contract  does  not 
require  the  notice  to  be  in  any  particular  way 
or  shape.  So  we  think  that  a  verbal  notice 
given  to  Brown,  and  these  letters  written  by 
him  for  and  at  the  request  of  the  defend- 
ants to  Oaar,  Scott  &  Co.  and  Henry,  notify- 
ing them  of  defects  and  trouble,  and  request- 
ing the  machine  be  fixed,  would  be  a  suffi- 
cient compliance  with  the  contract,  as  being 
notice  from  them;  the  pith  of  the  contract 
being  that  complainant  was  to  be  promptly 
notified  of  trouble,  and  given  opportunity  to 
remedy  matters.  Contracts  will  always  be 
construed  reasonably,  and  in  accordance  with 
what  the  evidence  shows  the  subject-matter 
to  be,  and  the  consequent  object  of  the  par- 
ties to  it.  Railroad  Co.  v.  Jur^,  lU  U.  & 
684,  4  Snp.  Ct  568. 

The  complainants'  counsel  cite  as  to  the 
case  of  Aultman  ft  Go.  v.  McClannahan  ft 
Bro.,  decided  by  the  supreme  court  of  this 
state  in  February,  1894,  as  decisive  of  this 
case,  and  as  authority  that  the  notice  must 
be  given  within  a  week.  There  was  no  writ- 
ten opinion  In  that  case,  but  we  have  care- 
fully examined  the  decree  of  the  court  and 
the  transcript  of  the  record,  and  find  that  the 
contract  in  that  case  was  essentially  dUTerent 
from  this.  The  character  of  notice,  how, 
when,  and  within  what  time  to  be  sent,  were 
there  expressly  and  In  precise  terms  provided 
for.  We  are  also  referred  with  confidence,  by 
complainants'  counsel,  to  the  case  of  Lewi* 
V.  Hubbard,  1  Lea,  430.  In  that  case  the  con- 
tract was  that  sellers  "guarantied  the  ma- 
chine to  do  superior  work,  to  be  made  of 
good  material,  durable,  and  with  proper  care. 
If  the  machine  does  not  bear  the  guaranty, 
after  reasonable  trial,  we  are  to  be  notified 
of  the  same  at  once;  and  If  we  fail  to  make 
the  machine  work  well,  or  do  not  furnish  an- 
other that  will  answer  the  guaranty,  it  may 
be  returned."  In  a  suit  on  the  note  given  for 
the  machine,  the  proof  was  the  sale  was 
made  13th  of  July,  1873.  The  note  was  due 
at  four  months  after  date.  The  machine  was 
used  by  defendant  for  the  season  of  1878 
without  notice  or  complaint.  During  the  win- 
ter of  1873-74  defendant  met  one  of  com- 
plainants' agents,  and  told  htm  the  machine 
had  not  worked  well,  but  proposed  to  keep  it, 
and  use  it  during  the  season  of  1874,  as  be 
supposed  its  failure  might  be  doe  to  the  fact 
that  the  horses  were  too  light.  That  it  was 
tried  during  the  season  of  1874,  and  proved  a 
worse  fkdlure  than  before,  but  It  did  not  ap- 
pear in  proof  that,  after  the  test  in  1874. 
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there  was  any  notice  to  plaintiffs,  or  offer  to 
return  the  machine.  The  circuit  Judge  told 
the  Jnry  that  a  fallnie  to  make  an  offer  to 
retmm  the  machine  deprived  the  defend- 
ants of  the  right  to  return  It,  and  amonnted 
to  an  election  to  keep  It  at  what  It  was  rea- 
sonably worth,  and  that,  in  that  view,  if  the 
proof  showed  the  machine  not  to  be  aa  repre- 
sented, the  defendants  were  entitled  to  an 
abatement  to  the  extent  of  the  difference  be- 
tween the  contract  price  and  real  value  of 
the  machine.  The  Jury  allowed  plaintiffs 
nothing.  The  supreme  court  said:  "The 
charge  would  be  correct  In  case  of  an  ordi- 
nary warranty,  without  the  special  terms  In 
favor  of  the  warmntor;  but,  under  the  stip- 
ulation referred  to,  the  defendants  bad  not 
the  right  to  abandon  the  machine  without  no- 
tice, and  without  giving  them  an  opportunity 
to  cure  the  defect  or  to  supply  another  ma- 
chine." This  was  dearly  right.  The  par- 
ties had  agreed  exactly  on  the  remedy,  and 
the  course  to  be  pursued  in  case  of  defect, 
and  one  of  the  parties  was  trying  to  deprive 
the  other  of  the  rights  so  fixed.  But  In  this 
case,  as  we  have  found,  there  were  repeated 
notices,  when  the  machine  was  attempted  to 
be  delivered  In  the  first  place,  and  agents'  at- 
tention called  to  the  tact  After  a  trial  of 
five  days,  there  were  notices  to  the  local 
agent  and  home  office  of  the  company,  and 
a  few  days  later  to  the  general  agent  for  the 
state;  then,  after  that.  In  November,  notices 
to  the  home  office,  and  request  to  remedy  de- 
fects, and  to  send  a  man  for  this;  and,  after 
the  trials  in  the  second  and  third  season,  an 
offer  to  return,  and  a  return  and  delivery  by 
placing  the  macliine  where  the  agent  directed 
it  to  be  done.  The  proof  Is  not  clear  that, 
after  November,  1S89,  there  was  any  direct 
notice  to  the  home  office  of  the  company;  but 
we  think  this  not  essential,  as  the  company 
bad  full  notice  once,  and  after  thla  it  was 
held  and  tried  by  defendants  under  assur- 
ances that  matters  would  be  arranged  and 
defects  cured,  but  they  never  were.  The 
complainants  had  every  opportunity  the  con- 
tract contemplated,  and  never  even  sent  a 
man  to  see  the  machine.  That  case,  however, 
is,  in  our  opinion,  applicable  to  one  phase  of 
this  case;  the  principle  decided  being  that 
parties  are  remitted  to  the  remedies  and 
measures  provided  for  in  the  contract.  The 
contract  in  this  case  contemplates  that.  If  the 
machine  did  not  work,  the  plaintiff,  on  no- 
tice, which  it  had,  had  the  right  to  remedy 
the  defects,  which  it  did  not  do,  and,  in  case 
It  failed  to  do  so,  defendants  were  to  return 
the  machine,  which  they  finally  did.  But,  un- 
-der  the  stipulations  of  this  contract,  defend- 
ants would  have  no  right  to  spend  money  on 
this  machine  and  charge  same  up  to  plaintiff, 
nor  to  run  It  at  a  loss  and  recover  such  as 
damages  against  plaintiff.  This,  as  we  take 
it,  was  exactly  one  of  the  contingencies  In- 
tended to  be  provided  against  If  the  ma- 
chine would  not  work.  The  remedy  was  to 
return  it,— not  to  run  the  plaintiff  In  debt  by 


the  unauthorized  use  of  it.  A  retention  of  the 
machine  awaiting  repairs,  or  for  further  trial, 
whether  by  mutual  agreement  or  at  special 
request  of  plaintiff's  agent,  could  not,  we 
think,  render  defendants  liable  for  the  en- 
tire price,  nor  make  plaintiff  responsible  for 
repairs  it  did  not  authorize,  nor  losses  and 
damages  it  did  not  contemplate. 

We  are  further  of  the  opinion  that,  as  the 
money  paid  by  defendants  to  plaintiff  on  the 
machine  was  all  paid  under  a  claim  of  right 
by  defendants,  after  discovery  and  full  knowl- 
edge of  defects,  and  after  plaintiff  had  failed 
to  remedy  defects,  though  requested  to,  such 
payments  must  be  held  to  be  voluntary,  and 
cannot  be  recovered  back.  While  we  are  of 
the  opinion,  and  hold,  that  the  assurances 
of  complainant's  agents  that  defects  would 
be  repaired  Is  a  sufficient  excuse  for  the  long 
time  the  machine  was  kept  by  the  defendants, 
and  that,  under  these  circumstances,  such  re- 
tention and  repeated  trials  will  not  enable 
the  complainant  to  hold  defendants  for  full 
price,  and  amounts  unpaid  on  the  machine  as 
being  an  acceptance  and  approval  of  the  ma- 
chine as  being  up  to  the  warranty,  yet  the 
complainant  was  insisting  on  these  payments 
as  a  matter  of  right,  and  the  defendants, 
with  full  knowledge,  yielded,  and  made  the 
payments.  The  plaintiff  never  at  any  time 
agreed  to  pay  back  such  sums  so  paid,  but  in- 
sisted on  them  as  of  right,  and  simply  agreed 
to  furnish  and  replace  defective  parts.  "A 
voluntary  payment  of  money  under  a  claim 
of  right  cannot  be  recovered  back."  18  Am. 
&  Eng.  Enc.  Law,  p.  214,  note  1,  and  nu- 
merous authorities  there  cited.  See  cases  dis- 
cussed in  Carew  v.  Rutherford,  8  Am.  Bep. 
291,  and  also  the  very  full  discussion  of  this 
subjebt  In  2  Smith's  Lead.  v^as.  p.  453,  note 
to  case  of  Harriot  v.  Hampton,  where  it  is 
shown  that  the  rule  announced  by  Justice 
Patterson  In  case  of  Duke  de  Cadaval  v.  Col- 
lins, 4  Adol.  &  B.  858,  In  these  words:  "When 
there  is  money  paid  with  full  knowledge  of 
facts,  though  there  be  no  debt,  it  cannot  be 
recovered  back,"— has  been  repeatedly  affirm- 
ed in  leading  cases.  The  rule  Is  universal, 
unless  fraud  or  duress  is  used  to  procure  the 
payment.  See,  also,  Hubbard  v.  Martin,  8 
Yerg.  499;  Cauvin  v.  Mayor,  etc.,  3  Baxt  454. 
It  therefore  results  that  the  cross  bill  was 
properly  dismissed,  as  defendants  were,  un- 
der- the  facta  developed  In  this  case,  entitled 
to  no  relief.  But  we  are  equally  clear  that, 
in  view  of  all  the  facts,  the  complainant  is 
likewise  entitled  to  no  relief,  and  that  the 
original  bill  should  be  dismissed.  The  proof 
shows  the  consideration  of  this  note  sued  on 
wholly  failed.  Whether  we  treat  it  as  a  con- 
ditional sale,  never  completed,  or  a  failure  of 
consideration,  after  sale  and  passage  of  title 
to  the  property,  or  whether  we  should  sustain 
the  cross  bill  on  the  warranty  to  this  extent, 
and  allow  the  offset,  the  results  would  be 
the  same.  We  hold  the  consideration  for 
which  this  note  was  given  failed,  and  direct 
a  decree  dismissing  both  bill  and  cross  bill. 
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Complainant  will  pay  all  the  costs  of  tbls 
cause,  except  the  costs  incident  to  filing  the 
cross  bill,  which  will  be  paid  by  defendants. 

BRADFORD,  Sp.  J.,  and  NEIL,  J.,  concur. 

Affirmed  orally  by  supreme  court,  December 
20,  1896. 


GIBSON  T.  WILLIS  et  ai. 

(Court  of  Chancery  Appeals  of  Tennessee. 

Dec  7, 1896.) 

AcTiox  BT  Administratbix— BsRsnciAL  Intbb- 

RST  IN  Proceeds— Rights  of  Administratriz. 

1.  One  who.  as  administratriz  of  her  fa- 
ther's estate,  obtained  a  decree  of  foreclosure 
upon  certain  unindorsed  Tender's  lien  notes  ex- 
ecuted to  the  intestate  by  his  son.  Is  not  pre- 
cluded, in  a  subsequent  suit  by  said  son  to  en- 
join the  enforcement  of  said  decree,  from  ciaim- 
ing  the  entire  beneficial  interest  in  said  notes 
by  gift  from  said  intestate. 

2.  It  is  not  necessarily  implied,  in  a  suit  by 
an  administratriz  on  certain  unindorsed  notes 
executed  to  her  intestate,  that  the  estate  has 
the  beneficial  interest  in  said  notes;  and  where 
there  was  no  allesation  that  the  estate  was  such 
owner,  nor  eyen  a  general  allegation  that  the 
notes  belonged  to  the  estate,  the  administratrix 
is  not  precluded  from  afterwards  claiming  the 
proceeds  of  said  notes  by  reason  of  a  gift  there- 
of from  her  intestate  to  herself,  particularly 
where  the  pleadings  in  the  action  on  said  notes 
were  not  sworn  to. 

3.  Where  certain  render's  lien  notes  ex- 
ecuted by  a  son  to  his  father  were  deliTered 
without  indorsement,  as  a  gift,  by  the  latter  to 
his  daughter,  and  said  daughter,  as  adminis- 
iratrix  of  her  father's  estate,  brought  suit  upon 
said  notes  after  her  brother  stated  that  he 
would  settle  with  her  if  she  would  qualify  as 
.administratrix,  said  son  cannot  afterwards 
claim,  in  the  proceeds,  the  distributiye  share  of 
liimself  and  the  other  heirs,  from  whom  he  pro- 
cured assignments,  particularly  where  he  paid 
nothing  for  such  assignments,  and  was  not  in 
any  way  prejudiced  by  the  suit  on  said  notes. 

Appeal  from  chancery  cotirt,  Sumner  coun- 
ty; George  B.  Seay,  Chancellor. 

Bill  by  A.  M.  Gibson  against  Martha  C.  Wil- 
lis and  others  to  enjoin  the  execution  of  a  de- 
cree of  foreclosure.  From  the  decree  ren- 
dered, complainant  appeals.    AfUrmed. 

J.  J.  Turner,  for  appellant.  Wilson  &  Par- 
due  and  Dismukes  &  Seay,  for  appellees. 

NEIL,  J.  The  bill  in  this  case  was  filed 
September  4,  1888,  by  A.  M.  Gibson  against 
Martha  C.  Willis,  Individually  and  as  admin- 
istratrix of  Elisba  Gibson,  deceased,  and  her 
husband,  Joseph  S.  WiUls,  and  James  and 
Walter  Gibson,  minors,  and  their  guardian, 
William  Rice.  The  biU  charged  EUsha  Gib- 
son died  In  1884,  and  that  defendant  Martha 
Willis  qualified  as  his  administratrix  in  May, 
l.S$5;  that  her  bond  was  insolvent;  that  she 
was  a  married  woman  at  the  time  she  admin- 
istered, and  that  for  this  reason,  and  because 
of  the  fact  that  she  had  no  separate  estate, 
her  administration  was  void;  that  complain- 
ant's father  on  March  3,  18S3,  sold  blm  a 
tract  of  land,  and  made  him  a  deed  to  it;  that 
the  consideration  was  $800,  and  that  he  paid 
a  portion  of  it;  that  defendant  Martha  C.  Wil- 


lis, administratrix  of  EUsha  Olbaon,  filed  a 
bill  against  blm  on  said  notes,  and  to  enforce 
the  vendor's  lien  thereon;  that  he  did  not  an- 
swer the  bill,  and  It  was  taken  for  confessed 
against  him  at  the  June  term,  1888,  and  that 
a  decree  was  rendered  agahost  him  June,  18S8. 
for  $941  and  costs  of  suit;  that  said  decree 
was  declared  a  lien  upon  said  tract  of  land, 
and  that  the  land  was  ordered  to  be  sold  for 
the  enforcement  of  said  lien  by  the  September 
rules  unless  the  money  should  be  sooner  paid, 
and  that  the  money  had  not  been  paid;  that 
defendant  Martha  Willis  had  never  made  any 
settlement  as  administratrix;  that  ElUsba  Gib- 
son originally  had  seven  children,  bat  left  no 
widow;  that  the  children  were  Plnckey  Gib- 
son, Mary  A.  Bradley,  Thomas  Gibson,  Henry 
G.  Gibson,  Joseph  H.  Gibson,  Martha  G.  Gib- 
son, and  complainant,  A.  M.  Gibson;  that 
Thomas  Gibson  died,  leaving,  as  his  children, 
William  Gibson  and  B.  B.  Gibson,  adults, 
and  John  Gibson  and  Walter  Gibson,  minors, 
who  have  for  their  guardian  defendant  Wil- 
liam Rice;  that  Henry  G.  Gibson  died,  leaving, 
as  his  children,  A.  B.  Pascbell,  Ella  T.  Gib- 
son, Lnla  Barnes,  A.  H.  Gibson,  Setb  Gibson, 
and  P.  T.  Gibson.  The  bill  further  charged 
that  the  estate  of  complainant's  father,  Ellsha 
Gibson,  consisted  alone  of  said  vendor's  notes, 
and  said  decree,  rendered  thereon  at  the  June 
term,  1888.  The  bill  further  charged  that  com- 
plainant had  procnred  a  release  and  settle- 
ment of  all  interests  In  said  estate,  except  the 
Interest  of  the  said  Martha  C.  Willis,  and  that 
she  by  law  would  be  mtltled  to  one-seventh, 
and  except  the  interest,  also,  of  the  minors 
John  and  Walter  Gibson,  and  tliat  they  were 
entitled  to  one-fourteenth  of  the  estate.  Com- 
plainant therefore  claimed  that  he  was  enti- 
tled to  all  of  the  fund  that  wonld  be  realinMl 
by  a  sale  of  the  land  under  said  decree,  and 
that  the  land  should  not  t>e  sold  until  the  jus- 
tice of  his  claim  could  be  settled.  The  bill 
then  charges  that  defendant  Martha  C.  Willis 
had  received  advancements  from  her  father 
to  the  amount  of  $2,250.  The  prayer  of  the 
bill  is  that  Martha  O.  Willis  be  removed  as 
administratrix,  or,  if  not,  that  she  be  requir- 
ed to  settle  her  accounts  in  the  chancery 
court:  that  advancements  be  settled;  that 
the  sale  be  enjoined  untu  an  account  can  be 
taken  aud  his  rights  be  ascertained;  and  for 
general  relief. 

September  24,  1889,  Martha  C.  WUUs  and 
her  husband,  Joseph  S.  Willis,  filed  their  an- 
swer and  cross  blU.  In  this  pleading  they  ad- 
mit the  qualification  of  defendant  Martha  C. 
as  administratrix  of  EUsha  Gibson,  deceased; 
deny  that  the  sureties  on  her  bond  are  Insol- 
vent; admit  that,  at  the  time  of  her  appoint- 
ment, she  was  a  married  woman,  and  was 
still  such  at  the  time  of  fllbig  her  aniswer  and 
cross  bill;  deny  the  right  of  complainant  to 
have  her  removed;  admit  that  "she  did  file  the 
bill  on  said  notes  in  this  conrt,  and  a  decree 
has  been  obtained  for  sale,  and  [the  land]  will 
be  sold  by  the  master  unless  prevented  by  this 
court";  admit  the  lien  was  declared  and  re- 
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covery  Iiad  for  $941  and  costs.  Answering 
furtlier,  she  says:  "She  has  never  made  any 
settlement  for  the  reason  she  has  never  had 
anything  to  settle.  The  estate  consists  of 
nothing  except  these  notes,  and  that  only  nom- 
inally, as  the  notes  belong  to  her,  as  will  be 
hereafter  explained."  Respondent  alleges 
that,  during  the  lifetime  of  her  father,  for 
some  14  years  and  9  months  before  he  died, 
almost  blind  and  otherwise  afflicted,  and  83 
when  he  died,  he  was  taken  care  of  and  wait- 
ed on  by  her,  at  her  own  house  and  at  her 
own  expense,  and  most  of  the  time  had  to  be 
fed  with  a  spoon,  and  f<Nr  some  time  he  could 
not  walk.  He  gave  her  these  notes  on  com- 
plainant to  take  care  of  him,  and  this  was 
right  at  the  time  they  were  given,  or  close  at 
tbe  time.  The  notes  were  then  delivered  to 
her,  and  she  held  them  until  her  father  died, 
and  has  held  them  as  her  own  property,  and 
they  now  belong  to  her.  At  tbe  time  the  biU 
was  filed,  she  Informed  her  attorney  of  this, 
but  be  did  not  remember  the  same,  and  per- 
haps the  bill  should  have  been  filed  for  her 
use  apd  benefit;  but,  be  this  as  it  may,  she  is 
advised  that  this  can  work  no  prejudice  to  her 
lights,  as  she  will  be  abundantly  able  to  show 
the  gift  complete  to  her  by  her  father.  Aa 
to  advancements,  she  admits  that  she  has 
been  advanced  to  some  extent,  but  insists  tliat 
complainant's  advances  exceed  hers.  She  de- 
nies that  the  shares  in  her  father's  estate  are 
correctly  set  forth  in  the  bill.  She  says  thefe 
were  only  six  children.  In  fact;  that  there 
were  seven,  but  one  died  only  eight  years  old. 
She  denies  that  complainant  is  entitled  to  any- 
thing under  the  transfer  of  shares  or  Interests 
in  the  estate  claimed  by  him  in  the  bill.  The 
answer  proceeds:  "If  her  appointment  is  de- 
clared void,  or  she  should  be  removed  for  any 
cause,  then  she  will  ask  to  file  this  answer 
with  her  husband  as  a  cross  bill,  to  the  end 
that  she  be  given  a  decree  for  this  money  re- 
ceived from  the  complainant  for  this  land. 
There  were  or  are  debts  for  his  burial,  etc., 
against  her  father.  She  will  ask  to  file  this  as 
a  cross  bill,  and  adopts  all  the  statements 
herein  made  as  part  of  the  cross  bill,  and  for 
a  decree  in  her  favor  for  the  notes  as  a  gift  to 
her  from  her  father,  and  a  decree  for  the  mon- 
ey to  be  paid  to  her.  Or,>  if  this  cannot  be 
done,  then  she  will  ask  that  an  account  be  had 
to  ascertain  her  services  in  waiting  on  her  fa- 
ther, and  she  be  given  a  decree  for  the  same, 
and  this  may  be  that  way  appropriated.  If 
necessary,  to  settle  all  matters  between  her 
and  complainant  and  the  other  heirs  of  the 
said  Gibson,  let  an  account  be  taken  of  the  ad- 
vancements made  to  each,  and  let  each  one  be 
charged  with  what  they  have  been  advanced, 
and  settle  their  rights  accordingly.  But  this 
i^  only  asked  in  event  she  is  not  decreed  these 
notes  as  a  gift,  or  that  she  is  not  given  the 
same  as  a  debt  for  waiting  on  her  father." 
Prayer  for  "all  other  relief,  general  and  spe- 
cial, to  which  she  may  be  entitled."  Process 
was  issued  upon  tbe  answer  as  a  cross  bill. 
A.  M.  Gibson  answered  the  cross  bill  June 


22,  1891.  He  pleads  the  "statutes  of  limita- 
tion of  two  years,  two  years  and  six  months, 
three  years,  three  years  and  six  months,  six 
years,  and  seven  years  in  bar  of  all  claims 
and  rights  presented  by  said  cross  bill."  He 
further  Insists  that  it  was  her  duty  to  make 
settlement  in  the  county  court,  and  retain  for 
anything  due  her  within  two  years  and  six 
months  from  May  25,  1885,  the  date  of  her 
qualification,  and  that,  not  having  done  so, 
she  is  now  entitled  to  no  relief  for  such  in- 
debtedness. Further  answering,  he  says:  "He 
denies  that  the  notes  in  question— viz.  four 
notes,  dated  April  1,  1882,  and  each  for  two 
hundred  dollars,  one  due  in  one  day,  and  tbe 
second  one  due  April  1st,  1883,  and  tbe  third 
one  April  Ist,  1884,  and  the  fourth  one  dated 
[due]  April  1st,  1885,  and  executed  by  i-e- 
spondent  to  Elisha  Gibson— were  ever  trans- 
ferred, or  assigned,  or  in  any  way  given  to 
said  Martha  G.  WUlis  or  husband,  or  to  any- 
one else,  and  he  Insists  that  they  were  the 
property  of  Elisha  Gibson  at  the  time  of  his 
death,  and  therefore  passed  to  his  adminis- 
trator, and  must  be  administered  on  as  part 
of  his  estate.  He  calls  for  full,  strict,  and  le- 
gal proof  of  said  pretended  gift,  and  the 
claims  of  the  same."  He  insists  that  she  was 
fully  paid  for  all  her  services,  and  that  the 
claim  of  the  gift  of  the  notes  is^  an  after- 
thought. The  answer  proceeds:  "As  a  matter 
of  estoppel  as  against  her,  he  says  tliat  said 
Elisha  Gibson,  when  he  died,  had  no  estate  at 
all,  real,  personal,  or  mixed,  except  said  four 
notes,  and  this  was  well  known  to  said 
Martha  a  Willis.  She  administered  on  his 
estate  May  25,  1885,  and  gave  bond,  and  did 
so  alone  to  administer  on  said  notes  for  said 
estate.  He  also  states  that  she  filed  a  bill  In 
the  Sumner  county  chancery  court  October 
28,  1885,  styled  'Martha  C.  WiUls,  Administra- 
trix of  Elisha  Gibson,  Deceased,  v.  A.  M.  Gib- 
son.' In  said  bill  she  set  up  her  administra- 
tion, and  sought  a  decree  on  said  notes 
against  him  as  administratrix  of  said  estate. 
She,  upon  the  day  of  June,  1888,  pro- 
cured a  decree  against  him  for  $941  and 
costs,  and  it  was  in  her  name  as  administra- 
trix of  said  deceased,  and  she  had  the  same 
[the  land]  advertised  for  sale  under  said  de- 
cree." He  files  as  an  exhibit  to  the  bill  what 
Is  claimed  to  be  the  record  in  said  cause. 

William  Rice,  guardian  of  John  and  Walter 
Gibson,  also  filed  bis  answer  to  the  cross  bill, 
making  the  same  defenses  as  made  by  A.  M. 
Gibson. 

The  chancellor  rendered  a  decree  in  favor 
of  Mrs.  Willis'  administrator,  she  having  died 
pending  the  litigation,  against  A.  M.  Gibson 
on  the  notes  for  $1,173.16,  and  directed  the 
land  to  be  sold  to  pay  the  same.  He  further 
decreed  as  follows:  "The  court  is  further  of 
opinion  that  the  Judgment  in  the  case  of 
Martha  C.  Willis,  administratrix  of  Elisha 
Gibson,  on  tbese  notes,  is  void,  because  the 
notes  were  the  property  of  Martha  O.  Willis, 
and  proved  no  part  of  the  estate  of  Elisha 
Gibson,  deceased."    From  this  decree  com- 
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plalnant  prayed  an  appeal,  as  follows:  "To 
the  above  decree  A.  M.  Gibson  excepts,  and 
prays  an  api)eal  to  the  snpreme  court  from 
said  decree,  and  in  refusing  him  relief  upon 
his  original  bill,  'which  Is  granted  upon  bis 
giving  bond  for  the  costs  of  the  cause,  which 
Is  here  done." 

The  facts  are  as  follows:  Ellsha  Gibson 
lived  with  bis  daughter,  the  aforesaid  Martha 
C.  Willis,  some  14  years  next  prior  to  Ills 
death,  and  was  looked  after  and  cared  for  by 
her  with  nnusnal  tenderness  and  assiduity. 
He  was  veiy  old  and  infirm,  and  nearly 
blind,  and  needed  most  constant  and  watch- 
ful care  during  all  the  years  he  lived  witb  his 
said  daughter,  and  she  gave  him  all  the  care 
and  attention  that  a  devoted  and  loving 
daughter  could  Destow  upon  an  aged  father. 
The  proof  shows  her  conduct  to  have  Iteen 
worthy  of  all  commendation.  In  recognition 
of  her  filial  conduct,  and  to  repay  her  for  ber 
care  and  attention,  Elisha  Gibson  gave  to  his 
said  daughter  the  four  notes  above  descrli>ed, 
by  delivering  the  same  to  her  for  that  pur- 
pose, but  he  did  not  Indorse  them.  A  short 
time  after  Ellsha  Gibson  died,  the  complain- 
ant went  to  see  his  sister,  Mrs.  Willis,  and 
wanted  to  make  some  settlement  with  her 
about  the  notes.  She  offered  to  deduct  $100, 
and  wished  him  to  pay  the  balance.  He  did 
not  agree  to  this,  but  told  her  if  she  would 
administer  he  would  settle  with  her.  She 
did  administer.  He  then  offered  ber  $2S0  to 
settle  the  notes.  She  refused  this.  In  the 
year  1885,  Martha  0.  Willis  filed  her  bill  in 
the  chancery  court  at  Gallatin  against  the 
said  A.  M.  Gibson  to  collect  said  four  notes. 
The  caption  of  the  bill  is  as  follows:  "The 
bill  of  complaint  of  Martha  G.  WlUls,  admin- 
istratrix of  Elisha  Gibson,  deceased,  a  citizen 
of  Sumner  county,  Tennessee,  v.  A.  M.  Gib- 
son, also  a  citizen  of  Sumner  county,  Tennes- 
see." The  bill  then  proceeded  to  set  out  the 
death  of  Elisha  Gibson  Intestate,  and  her 
qualification  as  administratrix;  that  Elisha 
Gibson  owned  certain  land,  which  he  sold 
April  1,  1882,  to  A.  M.  Gibson;  that,  at  the 
time  said  land  was  so  purchased  by  A.  M. 
Gibson,  he  executed  the  four  notes  before 
mentioned;  that  these  notes  were  due  and 
unpaid,  except  as  to  certain  credits  appear- 
ing upon  them,— and  exhibited  the  notes  with 
the  bill,  and  prayed  for  a  sale  of  the  land  to 
enforce  the  collection  of  the  notes.  Decem- 
ber 17,  1885,  the  cause  was  heard  on  bill  and 
order  pro  confesso,  and  decree  was  entered 
as  follows:  "It  appearing  ttiat  complainant 
is  the  administratrix  upon  the  estate  of 
Elisha  Gibson,  deceased,  appointed  by  the 
county  court  at  Gallatin,  and  that,  during  the 
lifetime  of  the  intestate,  Elisha  Gibson,  on 
the  1st  day  of  April,  1882,  [he]  sold  the  real 
estate  mentioned  and  described  in  the  plead- 
ings to  defendant  A.  M.  Gibson,  and  that  de- 
fendant gave  him  the  four  notes  exhibited 
with  the  bill  [describing  them,  also  setting 
out  credits],  upon  all  of  which  notes  there  Is 
now  due,  less  credits,  principal  and  interest. 


the  sum  of  $941.74,  which  is  a  vendor's  lien 
upon  the  land  sold,  and  mentioned  and  de- 
scribed in  the  pleadings,  it  is  decreed  that 
complainant,  administratrix  of  Elisha  Gib- 
son, will  recover  of  A.  M.  Gibson  said  sum 
of  $941.74,  and  the  costs  of  this  cause,  for 
which  fl.  fa.  may  issue."  Then  follows  on 
order  to  sell  the  land.  We  further  find  that. 
In  July,  1888,  the  said  A.  M.  Gibson  procured 
the  following  paper  from  the  persons  whose 
names  are  signed  thereto,  viz.:  "Whereas, 
our  father,  Ellsha  Gibson,  died  several  years 
since,  and  Martha  C.  Willis  has  administered 
on  his  estate;  and  whereas,  she  has  filed  a 
bill  in  the  Sumner  chancery  court  to  enforce 
the  vendor's  lien  upon  four  notes  given  by  A. 
M.  Gibson  to  bis  father,  Elisha  Gibson;  Now, 
In  consideration  of  advancements  made  to  us 
by  our  father,  and  what  said  A.  M.  Gibson 
did  for  our  father,  and  paid  him,  we,  as 
heirs  and  distributees,  hereby  release  and 
quitclaim  to  said  A.  M.  Gibson  all  our  right, 
title,  and  Interest  to  him  from  said  notes,  and 
antborize  htm  to  receipt  for  the  same  in  onr 
names.  July,  1888.  [Signed]  Addle  B.  Paa- 
chall.  Seth  P.  Gibson.  B.  B.  Gibson.  P. 
T.  Gibson.  A.  H.  Gibson.  P.  Gibson.  Lnla 
Barnes.  Mary  A.  Bradley."  This  repre- 
sents three  and  one-fourth  shares  of  the  es- 
tate of  Ellsha  Gibson,  viz.:  Pincky  Gibson  and 
Mary  A.  Bradley,  each  one  share;  B.  B.  Gib- 
son, one-fourth  of  one  share;  and  A.  B.  Pas- 
chall,  Ella  T.  Gibson,  Lula  Barnes,  A.  H. 
Gibson,  Seth  Gibson,  and  P.  T.  Gibson,  to- 
gether representing  one  share,  being  the  chil- 

I  dren  of  Henry  G.  Gibson,  a  deceased  son  of 
Ellsha  Gibson.  Advancements  were  made 
by  Elisha  Gibson  during  his  lifetime  to  the 
following  children,  viz.:  Pincky  Gibson, 
Thomas  Gibson,  Mary  Ann  Bradley,  A.  M. 
Gibson,  and  Martha  O.  Willis.  It  does  not 
appear  that  advancements  were  made  to  any 
of  the  other  children.  We  deem  it  unneces- 
sary to  go  into  the  particulars  of  these  ad- 

I  vancements.  Ellsha  Gibson  died  in  1884. 
He  left  no  estate,  unless  the  four  notes  be- 
fore mentioned  belonged  to  his  estate. 

As  to  the  principles  of  law  involved,  the 
case  turns  upon  the  effect  of  the  proceed- 
ings in  the  case  of  Martha  O.  Willis,  admin- 
istratrix, V.  A.  M.*  Gibson.  Is  the  decree  in 
that  case  a  bar,  by  way  of  res  adjudicata, 
to  the  rights  asserted  by  Mrs.  WlUls  in  tbls 
case?  In  the  case  of  Coulter  v.  Davis,  13 
Lea,  451,  455,  it  is  said:  "To  make  a  Judg- 
ment or  decree  a  bar  to  another  salt  be- 
tween the  same  parties,  it  must  appear  or 
be  shown  that  the  subject-matter  of  the  for- 
mer suit  was  the  same,  that  the  proceed- 
ings In  that  suit  were  for  the  same  object 
and  purpose  as  those  of  the  new  suit,  and 
that  the  same  issue  was  Joined."  Compare, 
also,  Jourolmon  v.  Massengitl,  86  Tenn.  81. 
5  S.  W.  719;  Battle  v.  Street.  85  Tenn.  282, 
2  S.  W.  384.  And  in  1  Herm.  Bstop.,  at  sec- 
tion 129,  It  is  said:  "The  principle  upon 
which  Judgments  are  beld  conclusive  upon 
the  parties   requires  that  the  rule  should 
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apply  oDly  to  that  which  was  directly  la 
Issue,  and  not  to  everything  which  was  In- 
cidentally brought  into  controversy  during 
the  trial."  At  section  130,  quoting  from 
the  celebrated  judgment  of  Chief  Justice  De 
Gray,  in  the  Duchess  of  Kingston  Case,  20 
How.  State  Tr.  578,  it  is  said  (page  142):  "Nei- 
ther the  Judgment  of  a  concurrent  or  exclu- 
sive Jurisdiction  is  evidence  of  any  matter 
which  comes  collaterally  In  question,  though 
within  their  Jurisdiction,  nor  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to 
be  inferred  by  argument  from  the  Judgment." 
In  the  same  authority,  at  page  284,  it  is  said: 
"The  Judgment  is  conclusive  on  the  parties 
and  their  privies  in  estate.  The  matter  In  lit- 
igation, having  passed  in  rem  Judicatum,  Is 
tinally  settled,  and  is  concluded  when  aris- 
ing on  a  subsequent  proceeding,  though  be- 
fore a  dlfTerent  tribunal.  But  where  points 
come  collaterally  or  incidentally  under  con- 
sideration, or  can  only  be  argumentatively 
inferred  from  the  decree,  the  rule  does  not 
apply."  To  same  effect,  see  21  Am.  &  Eng. 
Bnc.  Law,  pp.  192,  183.  Again,  it  is  said,  In 
the  last-uientloned  authority,  at  pages  HM, 
137:  "It  is  Just  as  important  that  the  par- 
ties in  both  suits  should  be  acting  in  the 
same  capacity  in  each,  as  that  the  parties 
should  be  the  same."  Now,  in  the  case,  be- 
fore referred  to,  of  Martha  O.  WllUs,  Admin- 
istratrix, T.  A.  M.  Gibson,  the  single  issue 
presented  was  the  liability  of  A.  M.  Gibson 
to  the  administratrix  of  Blisha  Glbeon  in 
that  capacity.  It  was  not  necessary  to  In- 
quire into  who  might  be  the  equitable  own- 
er of  the  fund  represented  by  the  notes.  It 
may  have  been  inferred  that  this  fund  be- 
longed to  the  estate  of  Blisha  Gibson,  but 
that  was  not  necessarily,  or  even  properly, 
a  matter  in  Issue.  The  notes  had  not  been 
indorsed.  The  legal  title,  therefore,  was  in 
the  estate  of  Blisha  Gibson;  that  Is,  in  bis 
personal  representattve  as  such.  This,  with 
possession  of  the  notes  -with  purpose  of  suit, 
was  sufficient  to  support  the  suit  There- 
fore, it  was  not  necessarily  a  determination 
of  the  ultimate  ownership  of  the  funds  rep- 
resented by  the  notes.  Again,  it  is  to  be 
observed  that,  in  that  suit,  A.  M.  Gibson 
appeared,  not  in  the  capacity  of  a  distribu- 
tee of  Ellsha  Gibson,  but  in  a  capacity  apart 
from  that;  in  short,  as  any  other  debtor 
uuallied  to  the  intestate  by  blood.  But,  as 
before  stated,  to  make  the  bar  etTectual,  the 
parties  must  act  In  the  same  capacity  In 
the  two  suits.  Hence  we  conclude  that  the 
decree  In  the  first  case,  said  case  of  Martha 
C.  Willis  V.  A.  M.  Gibson,  does  not  operate 
as  a  Judgment  bar  against  the  rights  claim- 
ed by  her  in  the  present  suit 

But  it  is  said  that  the  proceedings  in  that 
suit  amount  to  a  Judicial  admission,  and  we 
are  referred  to  a  section  of  1  Greenl.  Ev.  { 
27,  quoted  in  Watterson  v.  Lyons,  9  Lea,  at 
page  571.  It  is  there  said:  "In  addition  to 
estoppels  by  deed,  there  are  two  classes  of 
admissions  which  fall  under  this  head  of 


cffudusive  presumptions  of  law,  viz.:  Sol- 
emn admissions,  or  admissions  in  Judicio, 
which  have  been  sc^emniy  made  in  the 
course  of  Judicial  proceedings  either  express- 
ly, and  as  a  substitute  for  proof  of  the  fact, 
or  tacitly  by  pleading;  and  unsolemn  ad- 
missions, extra  Judicium,  which  have  been 
acted  upon,  or  have  been  made  to  influence 
the  conduct  of  others,  or  to  obtain  some  ad- 
vantage to  the  party,  and  which  cannot  aft- 
erwards be  denied  without  a  breach  of  good 
faith."  But  there  is  no  admission  made  io 
the  pleadings,  nor  any  statement  in  the  de- 
cree, necessarily  at  war  with  Mrs.  Willis' 
present  claims.  The  allegations  of  the  bill 
were,  simply,  as  we  have  already  set  forth 
in  our  finding  of  facts,  that  Ellsha  Gibson 
had,  in  his  lifetime,  sold  a  certain  tract  of 
land  to  A.  M.  Gibson,  and  tiiat  A.  M.  Gibson 
had  executed  four  notes  for  this  land,  as 
purchase  money,  and  that  these  notes  were 
due  and  unpaid,  and  that  the  complainant 
in  that  case  was  administratrix  of  the  de- 
ceased. Then  the  bill  prayed  for  Judgment 
on  the  notes,  and  for  a  decree  to  enforce 
the  vendor's  lien.  There  was  no  allegation 
that  the  estate  was  beneficial  owner  of  the 
notes,  nor  even  a  general  allegation  that 
the  notes  belonged  to  the  estate.  Unless  the 
mere  fact  that  she  sued  as  administratrix 
was  tantamount  to  an  allegation  that  the 
notes  were  the  property  of  the  estate,  both 
technically  and  beneficially,  then  there  could 
be  no  Judicial  admission  of  the  character 
referred  to  in  the  authority  last  cited.  But 
we  have  already  shown  that  no  such  state- 
ment or  claim  is  necessarily  implied  in  Mrs. 
Willis'  suing  as  administratrix,  inasmuch  as 
the  notes  had  not  been  Indorsed,  and  the 
legal  title,  therefore,  remained  in  the  es- 
tate, although  the  beneficial  Interest  was  in 
her  personally.  Moreover,  the  doctrines 
governing  the  subject  of  Judicial  admissions 
are  stated  more  at  large  in  cases  subse- 
quent to  the  9  Lea  case.  In  Allen  v.  West- 
brook,  16  Lea,  251,  it  is  said,  at  pages  265, 
236:  "It  is  insisted,  in  behalf  of  the  com- 
plainants, that  the  defendant  is  estopped  to 
assert  title  to  the  property  by  his  statement 
mider  oath,  in  the  replevin  suit  brought  by 
the  complainants  against  one  of  his  credit- 
ors for  some  of  the  personalty,  that  the  prop- 
erty sued  for  did  not  belong  to  him,  but  to 
the  complainant  Jane  under  the  deed  of  gift. 
And  it  may  be  considered  as  settled  by  the 
decision  of  this  court  that  a  person  cannot, 
upon  grounds  of  public  policy,  be  permitted 
to  set  up  title  to  property  after  a  solemn 
disclaimer  of  title  under  oath,  or  a  solemn 
admission  under  oath  of  title  in  another,  in 
a  pleading  or  deposition  in  a  previous  suit 
McEwen  v.  Jenks,  6  Lea,  289;  Cooley  v. 
Steele,  2  Head,  605;  StlUman  v.  Stlllman, 
7  Baxt  169;  Stephenson  v.  Walker,  8  Baxt 
289;  McCoy  y.  Pearce,  Thomp.  Tenn.  Cas.  143. 
It  is  equally  well  settled  that  such  state- 
ments will  not  estop  the  party  from  prov- 
ing the  truth,  if  he  can  show  that  they  were 
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made  Inconsiderately,  by  mistake,  or  with- 
out full  knowledge  of  the  facts.  Seay  v. 
Ferguson,  1  Tena.  Ch.  287;  ChUton  ▼. 
Scruggs,  5  Lea,  308;  Smith  y.  Fowler,  12 
Lea,  163;  Hamilton  y.  Zimmerman,  5  Sneed, 
89.  In  other  words,  the  oath,  to  be  binding 
as  an  estoppel,  must  be  willfully  false,  or 
must  have  the  efTect  of  misleading  the  other 
party  to  his  Injury.  Behr  y.  Insurance  Co., 
2  Flip.  602,  4  Fed.  357.  Our  cases  haye  gen- 
erally Involved  admissions  or  statements  by 
some  pleadings  or  depositions;  but,  as  state- 
ments In  pals  will  often  estop  the  party 
making  them,  an  oral  statement  under  oath, 
if  willfully  false,  or  acted  upon,  must  be 
equally  as  binding  as  If  reduced  to  writing." 
In  view  of  the  principles  thus  announced,  it 
cannot  be  held  that  Mrs.  Willis  was  estop- 
ped, by  the  form  of  her  suit  on  the  notes, 
to  set  up  in  the  present  suit  her  ownership 
of  the  fund  to  be  realized  by  the  collection 
of  said  Judgment.  At  most,  her  suit  In  that 
form  was  a  mere  Inadyertence,  and,  no 
doubt,  superinduced  by  her  brother's  state- 
ment to  her  that  he  would  settle  with  her 
if  she  would  qualify  as  administratrix.  Aft- 
er leading  her  Into  this  pitfall.  It  would  l>e 
monstrous,  now,  to  allow  him  to  take  ad- 
vantage of  his  own  unfair  conduct  In  thus 
misleading  her. 

In  what  has  Just  been  said  we  have  treat- 
ed the  subject  as  If  the  bill  had  been  sworn 
to,  while  In  fact  It  was  not,  and  as  If  it 
were  a  Judicial  admission  In  the  stringent 
form  Insisted  upon  by  defendant,— that  la, 
under  defendant's  construction  of  the  bill, — 
and  have  found  that  Mrs.  WlUls  could  be 
relieved  of  such  admission  as  an  Inadvert- 
ence, through  which  the  real  truth  of  the 
case  was  obscured,  to  her  prejudice.  Surely, 
then,  under  the  authorities  referred  to,  If  a 
Judicial  admission,  made  under  the  solem- 
nity of  an  oath,  can  be  thus  relieved  from,  it 
will  not  be  difficult  to  relieve  a  litigant  of 
the  force  of  an  unsworn  statement,  when 
it  does  not  appear  that  the  making  of  snch 
statement  has  resulted  to  the  prejudice  of 
the  party  now  seeking  to  take  advantage  of 
it.  At  most,  defendant's  contention  Is  a 
iHire  technicality,  devoid  of  any  substantial 
merit,  or  of  any  equitable  consideration 
whatever.  He  admits  that  he  owed  the 
notes,  and  that  they  were  a  Hen  upon  his 
land.  The  decree  rendered  in  said  case  of 
Martha  Willis,  Administratrix,  v.  A.  M.  Gib- 
son only  ascertained  these  facts,  and  direct- 
ed a  sale  of  the  land.  Viewing  him  simply 
In  the  capacity  of  a  debtor,  in  which  ca- 
pacity, alone,  he  appeared  In  that  suit,  it 
was  immaterial  to  him  to  whom  the  funds 
should  ultimately  go.  He  was  In  no  way 
prejudiced  or  Injured  by  what  was  done. 
His  indebtedness  was  ascertained  In  such  a 
way  as  to  be  binding,  not  only  upon  the 
ostensible  owner,  the  administratrix,  but 
also  upon  her  personally.  A  payment  un- 
der that  Judgment  would  have  protected 
him  completely.    That  was  all  he  bad  the 


right,  as  debtor,  to  ask.  Nor,  by  said  pro- 
ceedings, was  he  In  any  manner  Induced  to 
change  his  position  prejudicially.  True, 
pending  the  suit,  he  did  procure  the  agree- 
ment, heretofore  copied,  from  some  of  bis 
brothers  and  sisters,  or  their  children;  but 
it  cost  him  nothing.  Besides,  although  be 
procured  that  ag^reement  before  the  cause 
went  to  a  decree,  he  seems  to  have  carefully 
refrained  from  calling  his  sister's  attention 
to  it,  by  setting  it  up  as  a  defense  in  the 
cause,  although  the  order  pro  confesso  was 
not  taken  against  him  for  three  years.  He 
seems  to  have  reserved  that  instrument  for 
the  very  purpose  for  which  he  is  using  It  in 
the  present  litigation.  It  can  avail  him 
nothing.  To  sanction  his  pretensions  would 
be  a  perversion  of  Justice. 

In  the  present  litigation,  the  issue  is  pre- 
sented as  to  who  is  the  beneficial  owner  of 
the  fund  to  be  realized  by  the  collection  of 
the  decree  In  the  said  case  of  Martha  C.  Wil- 
lis, Administratrix,  v.  A.  M.  Gibson.  This 
issue  has  never  before  been  presented  or 
passed  upon.  A.  M.  Gibson  claims  that  the 
beneficial  interest  is  in  the  estate  of  Ellsba 
Gibson.  On  the  other  hand,  Mrs.  Willis 
claims  that  the  beneficial  interest  Is  in  her, 
and  that  the  estate  had  only  a  nominal  or 
technical  Interest  We  think  her  contention 
is  correct.  A  decree  will  therefore  be  en- 
tered here,  declaring  the  rights  of  the  par- 
ties as  above  indicated,  and  dissolving  the 
injunction  restraining  the  sale  of  said  land, 
and  declaring  the  right  of  Mrs.  Willis— or  of 
her  administrator,  she  being  now  dead— to 
proceed  to  the  enforcement  of  the  decree 
in  said  case  of  Martha  0.  Willis,  Adminis- 
tratrix, v.  A.  M.  Gibson.  Owing  to  the 
death  of  Mrs.  Willis,  some  supplementary 
proceedlngs  may  be  necessary  before  said 
decree  can  be  enforced,  but  as  to  what  these 
should  be  does  not  fall  within  the  scope  of 
the  present  litigation.  We  mention  the  mat- 
ter only  to  prevent  any  misconception  as  to 
the  effect  of  our  decision.  That  cause  Is 
not  before  us  so  that  we  can  make  any  or- 
der as  to  its  disposition,  further  than  to  dis- 
solve the  injunction  granted  against  the  sale 
in  that  cause,  and  to  settle  the  ultimate  own- 
ership of  the  funds  when  they  shall  be  real- 
ized, on  the  issue  as  to  such  ownership  pre- 
sented In  the  present  litigation.  As  to  the 
costs,  inasmuch  as  the  decree  of  the  chan- 
cellor appealed  from  was  erroneous  as  to  the 
relief  granted  therein,  and  though  that  de- 
cree Is  herein  reversed,  yet  the  substantial 
result  Is  still  against  the  complainant  here- 
in, we  are  of  opinion  that  the  costs  of  thi!; 
court  should  be  equally  divided  between 
complainant  and  defendant.  The  costs  of 
the  chancery  court  should  be  paid  by  the 
complainant.    Decree  accordingly. 

BRADFORD,  Sp.  J.,  and  BARTON.  J.,  con- 
cur. 

Affirmed  orally  by  supreme  court,  Deeember 
24,  1805. 
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H0RN8BT  et  al.  r.  DAVIS  et  aL 

(Conrt  of  Chancery  Appeals  of  Tennessee. 

Aa«r.  31.  1896.) 

ADTaKSBPossaasioN— Chabactsk  and  Coktinuitt 

oi  FosaassioN — Colob  o»  Titlr— Wills — 

CojfsTBucnox — Natubb  or  Estate. 

1.  Where  the  vendee  of  a  portion  of  a  tract 
of  land  takes  possession  before  receiving  his 
deed,  his  possession  does  not  constitute  posses- 
sion br  the  vendor  of  the  larger  tract. 

2.  It  appeared  that  defendant  claimed  un- 
der grants  to  L.  of  about  15.000  acres  of  moun- 
tain land,  having  spots  easily  cleared;  that  such 
srants  interlapped  a  prior  grant,  under  which 
<x>mplainanta  claimed;  that  in  1S67  Lk  leased 
land  lying  within  the  interlap,  consisting  of  31 
acres,  to  A.,  who  built  a  cabin,  and  cleared 
from  1  to  5  acres,  and  left  the  place  January  1, 
18ti9;  that  in  Aogast,  1870,  M.  moved  there  as 
I<.'8  tenant,  and  remained  8  years  or  more,  add- 
ing clearings,  and  left,  after  selling  the  lease 
to  one  who  sold  it  for  value  to  L. ;  that  in  about 
a  year  M.  returned,  and  took  possession  under 
!■.;  that  from  that  time  M.,  and  other  tenants 
claiming  under  defendant,  held  open  and  ad- 
verse possession  until  1890,  adding  improved 
land,  so  that  it  then  amounted  to  28  acres;  that 
when  M.  left,  3  years  afterwards,  there  were 
inclosures  of  6  or  6  acres  of  cleared  fields,  and 
2  or  more  habitable  houses;  that  while  M.  was 
away  C.  occupied  the  place  part  of  the  time  as 
tenant;  that  daring  such  time  one  8.  laid  claim 
to  the  land,  and  put  certain  persons  in  posses- 
sion of  the  M.  improvements  as  his  tenants; 
that  L.  immediately  brought  suit,  and  recover- 
ed possession;  that  the  lease  to  M..  and  leases 
which  were  made  by  Li.  to  several  other  per- 
sons, of  land  outside  the  interlap,  were  intend- 
ed to  give  the  tenants  the  right  to  extend  their 
improvements  ad  libitum,  and  to  the  boundaries 
()f  the  grants,  but  not  so  as  to  conflict  with  each 
other;  that  it  was  the  object  of  L.  to  extend  the 
effect  of  the  tenants'  possession  to  the  bound- 
aries of  the  grants,  so  as  to  perfect  his  title: 
that  li.,  foi  v>  years  prior  to  1890,  endeavored 
to  aasert  his  right  to  control  such  land,  and 
from  time  to  time  grazed  cattle  thereon,  and  al- 
lowed others  to  graze,  for  compensation.  Held, 
that  defendant's  continuous  adverse  possession 
of  the  land  witidn  such  interlap  began  with  the 
entry  of  M.,  in  August,  1870. 

8.  In  such  case,  defendant's  possession  was 
not  limited  to  the  actual  inclosures,  but  extend- 
ed to  the  boundaries  of  the  title  papers. 

4.  Testator  directed  his  executor  to  make 
sale  of  his  "mountain  lands,"  and  that  the  pro- 
ceeds be  equally  divided  between  his  heirs.  He 
stated  in  the  will  that  such  land  was  not  in- 
cluded in  his  estate  which  he  undertook  to  di- 
vide. In  another  clause  he  directed  that  it, 
and  certain  other  land  and  other  property  not 
included  in  bis  estimated  $25,000  worth  of  prop- 
erty which  he  had  devised,  should  "be  divided 
among  my  children  as  they  may  agree."  Held, 
that  the  mountain  lands  were  not  disposed  of 
by  the  will. 

6.  Where  testator  directs  his  executor  to 
dispose  of  certain  land  by  making  sale  thereof, 
the  proceeds  to  be  equally  divided  between  his 
heirs,  the  land  is  not  devised  to  the  executor. 

On  Rehearing. 

L  In  ejectment,  defendant  claimed  by  ad- 
verse possession  under  a  deed  of  an  undivided 
Interest,  from  his  father,  dated  in  1872,  which 
had  been  lost,  but  was  found  in  18T5,  and  then 
registered.  It  appeared  that  in  1873  defend- 
ant's father  made  him  another  deed  of  the  en- 
tire interest,  which  recited  the  execution  of  the 
former  deed,  and  provided  that,  if  it  was  found, 
it  should  be  void,  and  that  the  second  deed 
was  in  lieu  of  it  The  second  deed  also  recited 
that  the  first  deed  was  acknowledged,  which 
was  not  true.    The  deed  of  1873  waa  not  reg- 


istered until  1886,  but  both  deeds  were  of  rec- 
ord when  the  suit  was  commenced,  and  no  is- 
sue was  raised  on  them  in  the  pleadings.  The 
second  deed  was  in  evidence,  and  was  probated 
by  two  witnesses,  who  testified  that  tne  gran- 
tor acknowledged  it  in  their  presence  on  the 
day  of  its  date.  Held,  that  the  deed  of  1878 
was  sufficient  as  color  of  title  operating  from 
its  date. 

2.  A  grant  of  5,000  acres  of  wild  moun- 
tain land,  which  conflicted  with  a  prior  grant, 
described  it  by  metes  and  bounds,  courses,  dis- 
tance, old  lines,  trees,  and  objects;  and  the  de- 
scription ended  with  the  words,  "to  the  begin- 
ning," and  a  period.  These  were  followed  with 
the  words,  containing,  by  estimate,  5,000 
acres,  excluding  older  titles."  The  beginning 
corner  was  within  an  interlap;  and  the  bounds, 
as  surveyed,  covered  6,600  acres,  3,600  of  which 
were  within  the  interlap.  There  were  no  pos- 
sessions on  the  land  when  the  last  grant  was 
made,  and  its  location  or  existence  was  then 
unknown  to  the  grantee  and  the  officer  issuing 
the  grant  Held,  that  the  junior  grant  was 
color  of  title,  as  against  the  senior,  as  to  the 
land  within  the  interlap.  Bleidorn  v.  Mining 
Co.,  15  S.  W.  737,  80  Tenn.  211,  distinguished. 

Appeal  from  chancery  court,  Blount  county; 
Henry  R.  Gibson,  Chancellor. 

Action  of  ejectment  by  Angelina  Homsby 
and  others  against  E.  H.  Davis  and  others, 
which  was  dismissed  as  to  complainant 
Hornsby.  From  the  decree,  defendants  ap- 
peal.   Modified. 

Washburn,  Pickle  &  Tomer  and  Webb  & 
McClnng,  for  appellants.  C.  T.  Cates,  Sr.,  and 
O.  T.  Cates,  Jr.,  for  apiielleea 

BARTON,  J.  This  is  an  ejectment  suit, 
begun  April  9,  1891.  Comphiinants  claim  un- 
der grant  No.  22,172  Issued  November  29, 
1838,  by  the  state  of  Tennessee  to  John  Mc- 
Oampbell,  Joseph  Esterbrook,  and  William 
Murray.  Defendants  Davis,  Moores,  Metcalf, 
Stinnetts,  Wetzell,  Rmnsey,  Watts,  and  Line 
answer,  denying  complainants'  title;  claim- 
ing title  In  defendants  Watts  and  Line  to  so 
much  of  the  lands  sued  for  as  lie  within  the 
boundaries  of  the  grants  from  the  state  of 
Tennessee,— No.  24,585,  issued  January  21, 
1842,  to  Joab  Line  and  Jacob  Grubb;  No.  27,- 
618,  issued  July  18,  1850,  to  Joab  Line  and 
George  Wright;  and  No.  24,593,  Issued  Jan- 
uary 28,  1842,  to  Joab  Line;  disclaiming  title 
to  all  the  rest  of  the  lands  sued  for;  and  re- 
lying on  their  adverse  possession  and  the  stat- 
ute of  limitations  as  a  bar  to  complainant's  re- 
covery. As  to  complainant  Angelina  Homsby, 
the  suit  was  by  her  dismissed. 

Title  under  grant  No.  22,172,  under  which 
complainants  claim,  is  traced  as  follows: 
First.  Joseph  Esterbrook,  on  the  the  grantees, 
died  intestate  May  18,  18.'>o,  leaving  one  child, 
Joseph  Esterbrook,  Jr.,  who  died  July  15, 
1865,  leaving  his  mother,  Angelina  M.  Ester- 
brook, as  bis  belr.  She  married  William  J. 
Homsby  July  23, 1868,  and  is  still  covert.  She 
represented  a  one-third  Interest.  Second. 
William  Murray,  another  grantee,  by  will  dat- 
ed September  14,  1891,  and  probated  October 
8,  1891,  devised  his  one-third  interest  to  the 
heirs  of  John  McCampbell,  the  other  grantee. 
Third.    John  McCampbell,  the  other  grantee. 
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by  will  dated  November  14,  1853,  and  probat- 
ed December  6, 1853,  appointed  James  Ander- 
son his  executor,  and  in  reference  to  these 
lands  said:  "I  direct  my  executor  to  dispose 
of  my  mountain  lands,  lying  in  Blount  county, 
Tennessee,  as  follows:  To  make  sale  thereof, 
and  the  proceeds  thereof  to  be  equally  divid- 
ed between  my  legal  heirs  at  law."  Fourth. 
On  January  12,  1855,  James  Anderson,  as  ex- 
ecutor of  John  McCampbell,  deceased,  con- 
veyed to  J.  H.  Martin  one-sixth  undivided  In- 
terest In  these  lands.  J.  H.  Martin,  on  Feb- 
ruary 7,  1887,  died  testate,  leaving  six  chil- 
dren, complainants  herein,  as  his  heirs  at 
law.  A  copy  of  his  will  Is  found  on  page  03 
of  the  record,  and  is  hereinafter  referred  to. 
Fifth.  The  belrs  of  John  McCampbell,  who 
have  living  representatives,  were  seven  In 
number:  Flora  Anderson,  Bessie  Hair,  Jane 
McCampbell,  Sallie  Hale,  Bennett  McCamp- 
beU,  John  M.  McCampbeU,  Polly  Mitchell,  and 
Catherine  McCampbeU.  Only  three  of  tbese 
are  represented,  and  two  of  them  only  par- 
tially, by  complainants  in  this  suit,  to  wit: 
(1)  John  M.  McCampbell,  who  died  In  Au- 
gust, 1872,  intestate,  leaving  two  children, 
of  whom  complainant  Kate  Jenkins  la  one. 
She  was  married,  November  1,  1869,  before 
her  father's  death.  (2)  PoUy  Mitchell  died 
between  1874  and  1876.  Married  60  years 
ago.  Her  husband  still  survives  her.  She 
has  three  heirs:  (a)  Margaret  Alexander's 
children,  not  suing;  (b)  complainant  Prudence 
Chambers,  who  married  March  6,  1861,  be- 
fore her  mother's  death,  and  is  still  covert; 
(c)  Martha  McCampbell,  who  died  many  years 
ago,  leaving  one  child,  complainant  James  H. 
McCampbeU,  now  36  years  old.  (3)  Catherine 
Anderson,  who  died  AprU  1,  1864,  leaving 
three  children:  (a)  Complainant  Isaac  Ander- 
son; (b)  complainant  Mary  Cochran,  who 
married  January  10, 1856,  before  her  mother's 
death  and  is  stiU  covert;  and  (c)  Robert  Au- 
derson,  who  died  in  1889,  leaving  three  chil- 
dren, complainants  £kl.  O.  E.,  Robert  L.,  and 
Mary  G.  Anderson.  The  defendants  Watts 
and  Line  claim  under  the  grants  to  Line  and 
Orubb,  Line  and  Wright,  Joab  Line,  and  one 
to  Alexander  McKenzie,  No.  20,816,  issued  by 
the  state  of  Tennessee  on  May  27,  18S7,  for 
200  acres.  They  connect  themselves  with 
these  grants  by  regular  chain  of  conveyances. 
The  grant  under  which  complainants  claim 
conflicts  with  each  of  the  grants  under  which 
defendants  claim. 

This  cause  was  heard  by  the  chanceUor  on 
February  3,  1893.  He  found  in  favor  of  the 
defendants,  to  the  extent  of  the  McKenzie 
grant,  covering  169  acres  of  the  land  sued  for. 
He  also  found  that  defendants  had  held  such 
adverse  possession  of  part  of  the  land  in  dis- 
pute as  barred  the  rights  of  aU  the  com- 
plainants except  Mary  Cochran,  Prudence 
Chambers,  and  Kate  Jenkins.  As  to  them,  he 
held  that  their  disabUitles  of  coverture  pro- 
tected them.  But  he  confined  defendants'  pos- 
sessions to  the  limits  of  their  Inclosures,  de- 
creed for  complainants  as  to  the  rest  of  the 


lands  in  dispute  and  against  defendants  for 
all  the  costs  of  the  cause,  ordered  a  survey  of 
defendants'  inclosures  to  define  definitely  their 
boundaries,  and  refused  defendants  an  appeal 
from  that  decree.  On  June  20,  1893,  the  sur- 
veyor and  commissioner  reported  his  survey 
of  defendants'  possessions,  with  map  thereof 
and  of  lands  In  dispute,  and  thereupon  the 
ChanceUor  made  a  final  decree  In  accordance 
with  the  holdings  announced  in  decree  of  Feb- 
ruary 8,  1893,  and  defendants  appealed.  This 
report  of  the  special  commissioner  and  sur- 
veyor shows  that  169  acres  of  the  land  sued 
for  lies  within  the  McKenzie  grant,  and  that 
defendants'  Inclosures  on  the  Line  and  Grubb, 
the  Line  and  Wright,  and  the  Joab  Line 
grants,  and  outside  the  McKenzie  grant,  cov- 
ered 81  acres  of  the  land  sued  for. 

Appellants,  by  their  solicitor,  assign  the  fol- 
lowing errors,  aUeged  to  have  been  commit- 
ted by  the  chancellor  in  said  decrees:  "(1> 
The  court  erred  In  limiting  defendants'  pos- 
sessions to  their  actual  inclosures.  That  these 
possessions  were  held  under  color  of  title, 
and  should  have  been  hdd  to  operate  to  the 
boundaries  of  said  tiUe  papers;  and  complain- 
ants' blU  should  have  been  dismissed  aa  to 
aU,  except,  perhaps,  Mary  Cochran.  That  the 
lands  in  question  were  for  the  most  part  rough 
mountain  lands,  with  but  little  of  them  fit 
for  cultivation,  but  mainly  valuable  for  timber 
and  grazing.  These  Inclosures,  with  many 
others,  outside  of  the  laps  on  complainants* 
grant,  were  made  by  tenants  of  defendant 
Line  of  lands  fit  for  cultivation.  That  they 
buUt  houses  and  fences  wherever  they  pleased 
on  these  lands,  lived  on  and  cultivated  the 
best  part  of  the  land,  and  used  the  rest  for 
timber  and  pasturage;  and  that,  besides  the 
tenants'  use,  Line  himself  exercised  an  active 
control  over  the  uninclosed  lands  for  the  pas- 
turage of  cattle  and  the  exclusion  of  all  tres- 
passing cattle.  That  the  chief  object  and  pur- 
pose of  these  possessions  on  bis  part  were 
to  assert  and  maintain  his  title  to  these  lands. 
That  the  intention  determines  largely  the  ex- 
tent to  which  such  possessions  operate,  and 
that  ia  this  case  the  possessions  were  open, 
notorious,  adverse,  and  continuous,  and  there 
Is  no  good  reason  for  limiting  them  to  actual 
inclosures.  (2)  The  court  erred  In  holding 
that  complainants  Prudence  Chambers  and 
Kate  Jenkins  were  protected  by  their  dis- 
abUitles of  coverture  from  the  bar  of  the 
statute  of  limitations.  (3)  That  the  court 
erred  in  taxing  defendants  with  aU  the  costs 
of  the  cause.  That  they  were  successful  to 
the  extent  of  the  conflict  with  McKenzie 
grant,  169  acres,  and  of  their  actual  posses- 
sions, about  which  much  of  the  evidence  was 
taken  and  the  costs  incurred.  That  complain- 
ants shoTild  be  onerated  with  at  least  some 
substantial  part  of  the  costs  of  the  cause. 
(4)  That  the  court  erred  in  finding  that  J.  H. 
Martin  died  intestate  as  to  his  Interest  In 
lands  sued  for,  and  pronouncing  decree  In 
favor  of  Maiy  R.  Parrott  for  any  interest  in 
said  land.    That  by  his  wiU  said  J.  H.  Mar- 
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tin  disposed  of  his  wtiole  estate,  Including  his 
Interest  in  these  lands.  They  are  only  ex- 
cluded from  the  estimate  of  the  value  of  Ills 
estate.  Said  Mary  R.  Parrott  is  expressly 
excluded  from  any  share  or  interest  there- 
in. The  presumption  of  law  Is  against  in- 
testacy as  to  part  of  testator's  estate.  (5) 
That  the  court  erred  in  decreeing  to  com- 
plainants, other  than  Martin's  devisees,  any 
part  of  the  interest  of  John  McCampbell  in 
the  lands  sued  for.  He  did  not  give  these 
lands  to  his  heirs  and  they  never  de- 
scended to  them.  Under  his  will,  bis  in- 
terest therein  passed  to  his  executor,  and 
not  to  his  heirs.  He  gave  to  them  a  mere 
money  legacy,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  these  lands.  The  exec- 
utor is  not  a  party  to  this  cause,  ^nd  no 
fMLSoa  given  for  his  not  being  made  such. 
That  for  the  foregoing  alleged  errors  the  de- 
cree of  the  coi^rt  below  should  be  reversed 
and  modified." 

Under  the  issues  thus  presented,  in  addi- 
tion to  the  statement  above,  showing  the 
names  of  the  parties  and  of  the  deialgnment 
of  title  of  both  the  complainants  and  defend- 
ants, which  we  find  as  above  stated,  we  find 
the  facts  to  be  as  follows:  The  defendants 
claim  under  three  different  possessions,  on 
different  parts  of  the  land  in  litigation,  which 
ate  as  follows:  (1)  What  is  known  as  the 
"Stinnett  Possession,"  which  lies  wholly  with- 
in the  interlap  of  complainants'  grant  and 
that  of  the  Line  and  Wright  grant  (2)  The 
possession  known  and  designated  in  the  proof 
and  on  the  mapt>  as  the  "Buck  Jennings  or 
Watson  Possession,"  which  lies  wholly  with- 
in the  interlap  under  the  Joab  Line  grant. 
(3)  The  possession  known  as  the  "Abbott  or 
Moore  Possession,"  which  lies  within  the  Line 
and  Wright  and  Line  and  Ordbb  grants,  and 
within  complainants'  grant 

First  as  to  the  Stinnett  possession,  we 
find  that  this  possession  commenced  in  the 
year  1885  or  1886,  within  seven  years  before 
suit  brought,  and  tliat  there  was  no  actual 
substantial  possession  at  this  place  prior  to 
this  time,  such  as  would  create  a  bar  under 
the  statute  of  limitations. 

Second,  as  to  the  Buck  Tennings  or  Watson 
possession,  we  find  that  Buck  Jennings,  as  a 
tenant  claiming  through  and  under  Line,  went 
on  this  place  in  the  spring  of  1877,  erected  in- 
doeures,  and  took  substantial  possession', 
which  continued  np  till  October,  1881,  at  which 
time  Line  purchased  from  him  his  rights 
under  the  lease,  and  he  very  soon  thereafter 
sold  the  land  covered  by  the  possessions  to 
Geoige  W.  Watson.  We  find  that  the  sale  to 
Watson  included  and  embraced  all  the  sub- 
stantial Improvements,  inclosures,  and  pos- 
sessions which  had  been  held  by  Jennings, 
and  that  thereupon  Watson  went  into  posses- 
sion of  the  same,  holding  and  claiming  the 
same  for  himself,  under  the  purchase  made 
by  him  from  Line.  We  find  that  Line  ex- 
ecuted his  deed  for  this  land  to  Watson  on 
the  24th  day  of  January,  1885,  but  bad  made 
v.H6s.w.no.2 — 11 


the  sale  to  him  in  1881,  from  which  time  on 
Watson  has  held  possession  for  himself  of 
said  land  included  in  the  purchase  by  himself 
and  tenants  up  to  the  time  of  the  bringing  of 
this  suit 

Third,  as  to  the  Abbott  or  Moore  posses- 
sion, we  find  that  Abbott  took  a  written 
lease  from  the  Lines  for  this  place  in  July, 
18C7,  and  moved  there  in  November  follow- 
ing; that  at  this  time  he  built  a  cabin  and 
cleared  and  fenced  some  one  to  five  acres  of 
land;  that  he  left  the  place  on  the  1st  of 
January,  1S69;  that  the  place  then  remained 
without  a  tenant  until  August,  1870,  when 
Rachel  Moore,  a  widow  woman,  and  her 
boys,  Dave  and  Burt,  and  her  son-in-law, 
moved  there  as  the  tenants  of  the  Lines. 
They  remained  there  for  three  years  or  more, 
adding  additional  clearings;  then  left  the 
place  for  one  year;  then  returned  and  took 
possession  under  the  Lines;  and  that  they 
and  other  tenants  claiming  under  the  defend- 
ants have  held,  since  that  date,  continuous, 
peaceable,  open,  notorious,  and  adverse  pos- 
session for  the  Lines,  up  to  the  bringing  of 
the  suit  adding  to  the  clearings  and  im- 
proved land  from  time  to  time  until  the 
bringing  of  this  suit,  when  there  were  some 
28  acres  cleared  and  improved  at  this  point. 
We  find  that  the  clearings  and  improvements 
made  by  Abbott,  as  well  as  that  of  the 
Moores  and  other  tenants  holding  subse- 
quently, were  on  both  sides  of  the  line  be- 
tween the  Line  and  Grobb  and  Line  and 
Wright  grants,  and  within  the  lines  of  com- 
plainants' grant  We  find  that,  at  the  time 
the  Moores  moved  on  this  place,  in  August. 
1870,  the  cabin,  which  was  the  only  bouse 
upon  it,  was  only  a  wall,  standing  there,  and 
that  It  had  no  roof  upon  it;  that  the  roof 
had  either  been  blown  or  rotted  off;  that 
there  was  no  fence  around  the  improved 
land;  that  the  place  did  not  look  like  it  had 
been  recently  occupied,  or  that  it  had  been 
occupied  within  four  or  five  years,  and  It 
had  the  appearance  of  having  been  aban- 
doned. While  the  Moores  were  away  the  pos- 
sessions were  kept  up,  and  one  James  Games 
occupied  it  for  at  least  part  of  this  time  as 
a  tenant  of  the  Lines.  During  the  absence 
of  the  Moores  one  Sutton  laid  claim  to  the 
land,  and  placed  Henry  and  Ben  Stinnett  in 
IMSsesslon  of  the  Moore  improvements  as 
his  tenants.  Line  immediately  brought  suit, 
and  recovered  possession,  and  has  had  ten- 
ants In  possession  ever  since. 

Under  these  facts  we  further  find  and  con- 
clude that  the  possession  begun  under  Ab- 
bott in  1867,  whether  intentionally  or  not, 
was  not  kept  up,  and  that  the  defendants 
cannot  receive  any  benefit  from  that  posaos- 
sion;  but  we  find  that  the  possession  begun 
by  the  Moores,  as  tenants  for  Line,  in  Au- 
gust 1870,  has  been  kept  up  since  that  date, 
and  has  been  open,  notorious,  and  continu- 
ous, and  adverse  to  all  except  the  Lines,  and 
those  claiming  by,  through,  and  under  tUem, 
since  that  date,  to  wit,  August,  1870.     As  to 
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the  character  of  the  posseBsions,  we  find  the 
facts  to  be.  In  addition  to  what  Is  above  stat- 
ed, that  the  land  was,  in  the  main,  rough, 
wild  mountain  land,  such  as  lias  been  used 
mainly,  in  that  section  of  the  countiy,  for 
{(razing  purposes,  but  haying  spots  in  differ- 
ent places  easily  cleared  and  subject  to  culti- 
viulon.  We  hud  tliat  the  Lines  have,  since 
the  40's,  endeavored  to  assert  their  rights  to 
control  these  lands,  and  have  from  time  to 
time  grazed  their  own  cattle  thereupon,  al- 
lowed others  to  graze  for  a  compensation, 
and  have,  at  times,  endeavored  to  prevent 
the  grazing  of  catUe  by  others  in  these  lands 
without  their  permission;  but  these  efforts 
have  been  spasmodic,  and,  in  the  main,  un- 
successful. And  we  find  and  conclude  tliat 
these  acts  of  defendants  and  those  under 
whom  they  claim,  as  to  grazing,  have  not 
been  such  as  would  constitute  any  substan- 
tial, open,  and  notorious  possession,  and  that 
there  have  been  no  other  possessions  on  said 
land,  within  the  interlaps,  except  by  their 
tenants  as  above  mentioned.  We  find  that 
these  g^a-Bts  covered  a  large  area  of  land, 
some  15,000  acres,  and,  besides  the  posses- 
sions mentioned  as  the  Buck  Jennings  or 
\A'atson  and  Moore  possessions,  the  defend- 
ants and  those  under  whom  they  claimed 
liad  various  possessions  and  difterent  ten- 
ants within  the  lines  of  their  grants,  but  out- 
side of  the  conflicts  or  interlaps  above  men- 
tioned. The  leases  or  contracts  of  rent  made 
with  outside  tenants,  and  also  those  made 
with  Jenniug^s,  and  those  who  occupied  the 
Hoore-Abbott  possession,  were  what  was 
known  and  described  by  the  witnesses  as 
"running  leases."  These  tenants  were  given 
the  right  to  go  to  certain  places,  designated 
as  the  Buck  Jennings  and  the  Abbott  places, 
and  others,  and  to  enter  upon  the  possessions 
as  tenants  of  the  said  Line,  and  to  clear 
from  time  to  time  as  much  land  as  such  ten- 
ants desired,  and  cut  and  use  all  the  timl>er 
they  might  need  for  their  use  on  these  places, 
at  any  point  within  the  Line  grants.  While 
the  NCtensiona  of  their  clearing  and  inclo- 
sures  were  not  limited,  and  they  might,  in 
theory,  conflict  with  each  other,  it  was  seen 
and  understood,  as  a  matter  of  fact,  that 
they  would  not.  We  find  and  hold  that  it 
was  the  intention  of  the  lessors  not  to  limit 
their  tenants  in  the  area  of  their  improve- 
ments and  possessions,  but  to  give  them 
right  to  extend  ad  libitum,  and  to  the  bound- 
aries of  their  grants,  but  not  so  as  to  conflict 
with  each  other;  and  that  It  was  the  main 
purpose,  Intent,  and  object  of  the  lessors  to 
extend  the  effect  of  the  possessions  of  their 
tenants  to  the  boundaries  of  their  grants,  so 
as  to  protect  and  perfect  their  titles. 

It  results,  as  above  stated,  under  our  find- 
ings, that  the  possession  known  as  the  "Stin- 
nett Possession,"  lying  wholly  within  the 
Line  and  Wright  {grants,  cannot  avail  the 
defendants  anything  in  this  case,  other  than 
as  a  matter  of  evidence  as  to  the  character 
and  Intention  of  their  other  holdings. 


As  to  the  Watson  or  Buck  Jennings  pos- 
session, commencing,  as  we  find,  in  1877,  and 
terminating,  as  far  as  the  defendants  are 
concerned,  at  the  time  of  the  sale  to  Watson, 
which  we  find  to  have  been  immediately 
after  Line's  purchase  of  the  Jennings  lease, 
which  was  in  1881,  though  his  deed  was  not 
made  to  Watson  until  1885,  and  thus  being  a 
possession,  within  the  Interlap  of  complain- 
ants' and  Joab  Line's  grant,  of  less  than  sev- 
en years,  it  results  that  all  of  the  complaio- 
ants,  If  there  are  no  other  difficulties  in  their 
way,  will  be  entitled  to  recover  their  interest 
in  the  land  in  litigation  within  the  Joab  Line 
grant,  except  that  covered  by  the  McKenzie 
grant,  as  to  which  there  is  no  dispute.  As 
to  the  effect  of  this  sale  there  can  be  no 
doubt..  See  McClung  v.  Ross,  6  Wheat  124; 
Ellieott  V.  Pearl,  10  Pet  444;  Boss  v.  Cobb. 
9  Yerg.  470. 

This  brings  us  down  to  the  Abbott-Moore 
possession,  which  lies,  as  above  shown,  with- 
in the  lines  of  both  the  Line  and  Wright  and 
Line  and  Orubb  grants.  The  contention  of 
the  parties,  as  presented  by  the  assignment 
of  errors  in  the  record,  raises  two  serious 
questions  as  to  the  extent  and  effect  of  thi8 
possession:  (1)  As  to  when  the  continuous 
adverse  possession  on  the  part  of  the  defend- 
ants began,  and  (2)  as  to  the  character  and 
effect  of  the  possessions  at  this  place.  On 
the  part  of  defendants  it  Is  contended  that 
the  possession  began  with  the  entry  of  W. 
G.  Abbott  in  1867  or  1868,  and  has  been  con- 
tinuous since.  On  the  part  of  the  complain- 
ants it  is  contended  that  the  continuous  ad- 
verse i)os8es8ion  under  Line  and  his  tenants 
did  not  begin  until  the  11th  of  February, 
1876,  since  which  time,  they  admit  the  pos- 
session has  been  continuous.  As  above  ap- 
pears, we  have  found  that  the  possession  tak- 
en for  the  defendants  by  Abbott  was  not 
kept  up,  but  was  abandoned;  but  we  find 
that  a  possession  was  begun  in  1870  by  the 
Moore  tenants,  claiming  under  Line,  and  our 
findings  and  conclusions  are  thiat  this  pos- 
session has  been  continuous  from  that  date 
to  the  bringing  of  the  suit  in  this  case.  It 
Is  contended.  In  a  very  able  and  ingenious 
argument  by  complainants'  counsel,  that 
there  are  three  breaks  in  defendants'  posses- 
sion: (1)  The  abandonment  of  the  Abbott 
imssession,  as  to  which  we  concur;  (2)  the 
period  of  one  year,  or  perhaps  longer,  from 
the  time  the  Moores  abandoned  the  place,  in 
1873,  to  the  date  at  which  the  tenants  of  one 
Sutton,  claiming  adversely  to  Line,  put  the 
Stinnetts  in  possession  as  his  tenants;  (3) 
the  period  of  one  year  in  which  the  place  was 
occupied  by  Mutton's  tenants,  which,  it  is 
claimed,  was  in  the  year  1875. 

Tills  being  a  point  of  vital  importance  to 
at  least  some  of  the  complainants,  we  have 
made  a  very  thorough  and  careful  study  and 
analysis  of  the  evidence  on  this  subject 
which  has  left  no  doubt  in  our  minds  as  to 
the  continuity  of  the  defendants'  possession. 
There  is   no  question   made  but   what   the 
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Moore  possession  began  in  1870,  and  that 
they  remained  on  the  place  as  tenants  of 
Line  about  three  years,  which  would  take 
them  to  1873  or  1874.  All  the  witnesses, 
some  six  or  seren,  agree  in  stating  that  the 
Moores  were  absent  from  the  place  about 
one  year.  The  evidence  also  shows  that  the 
entry  of  the  Stinnetts  under  the  claim  of  one 
iSutton  was  during  the  time  of  this  absence. 
G.  W.  Tiimer  says:  That,  at  the  time  the 
Moores  went  away,  or  shortly  before,  with 
the  consent  of  Ldne,  and  after  a  consulta- 
tion with  him,  he  bought  the  Moore  lease. 
That  he  thinks  this  was  about  the  year  1873, 
but  cannot  be  sure  of  the  exact  time.  He 
says  he  sold  this  right  of  possession  and 
lease  to  Line  the  same  fall  after  he  bought 
it,  and  that,  between  the  time  the  Moores 
moved  away  and  ihe  time  he  sold  to  Line, 
wtilch  was  in  the  fall,  no  one  occupied  the 
premises.  That,  after  he  sold  to  Line,  which, 
according  to  his  testimony,  it  will  be  seen, 
was  in  the  faU  of  1873,  Ben  and  Henry  Stin- 
nett took  possession,  claiming  under  one  Russ 
Sutton,  and  that  the  Stinnetts  made  a  crop 
on  the  land.  That,  as  he  recollects,  there  was 
one  crop  lost  on  the  land.  That  he  paid  a 
muley  cow  for  the  improvements.  That  the 
Moores  were  absent  about  a  year;  that  is, 
some  of  them.  Ho  never  lived  on  the  land. 
That  the  Moores  came  back  the  same  year, 
ur  the  year  after,  they  went  away.  Does  not 
think  they  were  absent  quite  a  year.  W.  Q. 
King  says  the  Moores  were  off  of  the  land 
about  one  year,  or  part  of  a  year,  and  that, 
with  this  exception,  they  had  been  on  the 
land,  using  and  claiming  it  under  Line,  ever 
since  they  went  on  It,  in  1870.  Rachel  Moore 
says  they  were  absent  about  a  year.  James 
Cames  says  the  Stinnetts  raised  a  crop  on 
the  Moore  place  in  1874;  that  he  tended  the 
land  In  1875;  that  the  Stinnetts  paid  rent  to 
Line;  that  be  had  all  the  land  in  his  pos- 
session and  control  In  1875,  stayed  there  two 
years,  and  left  in  the  faU  of  1876.  A.  M. 
Line  says:  The  Moores  were  absent  about 
a  year,  some  of  the  time.  That  James  Cames 
lived  on  the  lanj  the  year  they  were  away. 
That  the  Moores  came  back  the  same  year  or 
the  year  after  they  went  away.  Does  not 
tblnk  they  were  absent  quite  a  year.  That 
he  had  a  written  contract  with  Games,  or 
lease,  for  the  year  1876,  which  appears  in 
the  record,  and  is  dated  February  11,  1876, 
and  is  for  the  year  1876.  He  says  he  paid 
'liuner  a  cow  for  his  lease.  That,  after  the 
tfoores  left,  one  Russ  Sutton  laid  claim  to 
the  land,  and  put  Henry  and  Ben  Stinnett  in 
possession.  Tliat  he  sued  them  as  quick  as 
he  conveniently  could.  Says  he  sued  the 
Stinnetts  and  Sutton  before  a  justice  of  the 
peace  for  the  possession  of  the  land.  Sutton 
would  not  defend  the  lawsuit.  That  it  wem 
by  default  to  him.  That  he  compromised  it 
with  the  Stinnetts,  and  they  rented  from  him, 
and  paid  him  the  rents.  He  says  that  he 
meant,  by  the  compromise,  that  the  Stinnetts 
rented  from  him,  and  gave  up  their  claim 


under  Sutton,— paid  him  rent  for  all  th«  dme 
they  were  there,  including  the  time  they  had 
claimed  under  Sutton.  Games  also  says.  In 
his  proof,  that  the  Moores  returned  to  the 
land  in  1875  or  1876,  holding  under  him,  and 
that,  during  the  time  be  cultivated  the  laud, 
he  gave  them  leave  to  go  into  an  empty  house 
tliat  was  there;  that  he  rented  and  cultivat- 
ed it  for  the  y^ars  1875  and  1876.  The  lease 
from  Line  to  Carnes  was  evidently  for  the 
last  year  that  he  stayed  there. 

We  feel  bound  to  conclude,  from  this  evi- 
dence, that  Cames  and  the  Moores  were  in 
possession  in  1875  and  1876;  that  the  Stin- 
netts were  in  possession  and  raised  a  crop 
on  the  land  in  1874,  part  of  which  time  thoy 
were  holding  and  claiming  under  Line,  and 
paid  him  rent  for  the  entire  time;  and  the 
Moores  left  the  land,  as  all  witnesses  state,  in 
the  year  1873.  So  It  will  appear  that,  during 
all  this  time,  there  were  considerable  Inclo- 
sures  there,  two  or  more  habitable  houses, 
and  every  public,  open,  and  notorious  evi- 
dence of  the  claim  of  ownership;  there  being 
nothing  in  the  evidence  to  indicate  or  show 
an  abandonment  of  the  possession.  It  ap- 
pears, as  above  shown,  that  the  improvements 
and  rights  under  the  lease  were  considered 
as  of  some  value,  as  Turner  bought  them  and 
held  them  awhile,  although  he  did  not  go 
upon  the  land  to  live  himself,  and  that  after- 
wards he  sold  them  for  value  to  Line.  It  is 
clear  that  there  was  no  intention  on  the  part 
of  Line  to  abandon  .this  possession  or  his 
rights  under  it,  and  this  is  evidenced  by  the 
fact  that  he  immediately  brought  suit  against 
the  Stinnetts  as  soon  as  they  entered  and 
claimed  adversely  to  him.  Under  the  rules 
of  law  as  now  established,  it  is  held  that  the 
mere  nonuser  of  the  premises  is  no  evidence 
tending  to  show  an  abandonment  There 
should  be  either  some  evidence  of  an  Inten- 
tion to  abandon,  or,  at  least,  that  absence  of 
all  evidence  indicating  a  substantial  and  live 
claim  of  ownership.  It  has  been  held  that, 
where  a  fence  was  accidentally  burned,  ren- 
dering the  lands  unfit  for  use  for  several 
years,  this  was  no  evidence  tending  to  show 
an  abandonment  of  the  adverse  possession, 
and  that  the  statute  did  not  cease  to  run  dur- 
ing such  nonuser.  Ford  ▼.  Wilson,  35  Miss. 
490;  Wood,  lilm.  Act  {  269.  It  Is  there  stat- 
ed that  the  question  as  to  whether  there  has 
been  such  an  abandonment  of  the  possession 
as  to  break  the  continuity  thereof  depends  up- 
on whether  the  premises  were  vacant  for 
such  a  length  of  time  and  under  such  cir- 
cumstaices  that  the  constructive  possession 
of  the  owner  can  be  said  to  have  reasserted 
itsdf.  "Where  the  premises  are  at  times  va- 
cant, but  no  Intention  to  abandon  the  posses- 
sion texists,  the  possession  will  not  be  Inter- 
raptfd."  1  Am.  &  Eng.  Enc.  Law,  p.  274, 
note,  and  numerous  authorities  there  cited. 
Here  there  was  certainly  no  intention  to  aban- 
don the  possession,  in  fact,  and  there  were 
ocular,  visible,  and  substantial  evidences  of 
the  possession,  such  as  would  naturally  give 
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notice  to  all  adverse  claimants  and  the  -world 
of  a  claim  of  right  and  possession.  After  the 
Abbott  possession  terminated,  and  at  the  be- 
ginning of  the  Moore  possession,  there  was 
every  evidence  that  the  place  had  been  aban- 
doned, but  at  this  time  there  was  not.  "A 
possession  may  exist  without  actual  residence 
on  the  land,  and  be  denoted  by  Inclosed  fields, 
or,  in  fact,  by.  any  open,  visiblb,  and  contin- 
uous acts  or  evidence  of  a  claim  of  ownership 
or  possession,  or  the  exercise  of  dominion,  that 
will  show  or  indicate  that  tbey  are  done  in 
the  character  of  owners,  and  not  of  an  oc- 
casional trespasser."  Hopliins  v.  Calloway, 
3  Sneed,  10;  Hammett  v.  Blount's  Lessee, 
1  Swan,  380;  Copeiand  v.  Murphey,  2  Cold. 
71;  Pullen  v.  Hopkins,  1  Lea,  745;  Creech  v. 
Jones,  5  Sneed,  633;  West  v.  Lanier,  9  Humph. 
762;  Waddle  v.  Stuart,  4  Sneed,  534;  Norvell 
V.  Gray's  Lessee,  1  Swan,  96.  So  we  hold, 
in  this  case,  the  facts  showing  cleared  fields 
and  inclosures  of  five  or  six  acres,  with  two 
or  more  habitable  houses  thereon,  even 
though  without  an  occupant  for  about  one 
year  or  less,  this  was  an  open  and  notorious 
evidence  of  the  claim  of  possession,  and  that 
there  was  no  sufficient  indication  of  an  aban- 
donment as  would  break  the  continuity  of  the 
possession.. 

But  it  is  contended  by  the  complainants' 
counsel  that,  at  least,  the  defendants'  posses- 
sion was  broken  by  the  adverse  entry  of  the 
Stinnetts  under  one  Sutton,  who  claimed,  un- 
der a  title  of  his  own,  adversely  to  the  Lines. 
This  contention  we  do  not  think  can  be  main- 
tained, either  on  principle  or  authority.  It 
would  certainly  be  contrary  to  public  policy 
to  allow  entries  of  this  kind  to  Interfere  with 
the  possessory  rights  or  claims  of  parties  pre- 
viously in  possession,  and.  If  allowed,  would 
be  productive  of  breaches  of  the  peace,  in- 
viting to  personal  contention  and  bloodshed. 
Instead  of  a  resort  to  the  courts.  This  point  we 
think  clearly  settled  by  authority,  both  In  our 
state  and  elsewhere.  See  Wood,  Llm.  Act. 
i  269.  An  entry  made,  even  by  the  legal  own- 
er, with  a  high  hand  and  forcibly,  does  not 
defeat  the  continuity  of  the  possession  of 
[be  adverse  occupant,  if  he  subsequently  re- 
gained possession  by  an  action  of  forcible  en- 
try and  detainer.  Wood,  Llm.  Act  |  270,  and 
authorities  there  cited.  A  forcible  entry  upon 
the  actual  adverse  possession  of  another,  fol- 
lowed by  an  unlawful  detainer,  does  not  in- 
terrupt the  adverse  possession,  if  an  action 
of  forcible  entry  and  detainer  is  commenced 
within  a  reasonable  time,  and  prosecuted  to  a 
siiccessful  termination.  1  Am.  &  Eng.  Enc. 
Law,  p.  274,  and  numerous  authorities  there 
cited.  See,  also,  Id.  p.  273,  and  notes  and 
authorities.  Such,  also.  Is  the  logical  effect 
of  the  holding  of  our  supreme  court  In  the 
cases  of  Waddle  ▼.  Stuart,  4  Sneed,  542,  and 
Creech  v.  Jones.  5  Sneed,  634.  The  point  is 
conclusively  settled  in  the  case  of  Norvell  v. 
Gray's  Lessee,  1  Swan,  101  et  seq.,  where 
It  is  held:  "The  operation  of  the  statute  of 
limitation  which  has  commenced  running  In 


favor  of  a  party  who  Is  In  the  actual  adverse 
possession  of  land  is  not  ousted  by  the  entry 
upon  the  land  even  of  the  person  having  a  legal 
right  thereto,  unless  the  entry  be  peaceable  In 
a  legal  sense  and  of  such  a  character  as  to  vest 
him  who  enters  with  a  seisin  at  the  land." 
Judge  McKlnney,  in  delivering  the  opinion, 
says:  "A  peaceable  entry  does  not  mean  one 
merely  nnaccompanied  with  actual  violence  or 
breach  of  the  peace.  In  law,  every  entry  up- 
on the  soil  of  another,  in  the  absence  of  law- 
ful authority,  without  the  owner's  license  is 
a  trespass.  The  entry  being  Illegal,  wblcb 
was  estaiblisbed  by  their  being  dispossessed 
at  law,  was  a  nullity,  and  could  have  no  ef- 
fect upon  the  operation  of  the  statute  of  lim- 
itations." There  entry  was  by  the  legal  own- 
er. In  this  case,  at  law,  the  entry  was  not 
even  under  the  legal  owner,  but  by  mere  tres- 
passers, who  afterwards  abandoned  their 
claim  and  held  under  the  i^ines. 

The  second  question  arises  on  the  conten- 
tion between  the  parties  as  to  the  character 
of  these  possessions  and  the  results  that  shall 
follow  from  them;  It  being  contended  by  the 
defendants,  in  their  assignment  of  errors,  that 
the  chancellor  erred  in  confining  the  defend- 
ants' possession  to  their  actual  Inclosures. 
They  say,  as  above  shown,  that  these  posses- 
sions were  held  under  color  of  title,  and 
should  have  been  held  to  operate  to  the  bound- 
aries of  the  title  papers,  and  that  complain- 
ants' bill  should  have  been  dismissed  as  to  all 
parties  except  Mary  Cochran.  The  contention 
of  the  complainants  is  that  the  holding  of  the 
chancellor  was  correct,  because  they  say  that 
the  leases  made  by  Line  were  not  made  for 
either  of  the  5,000-acre  grants  as  a  whole, 
but  only  for  the  lands  actually  cleared  at  the 
time  of  the  lease,  and  for  such  additional 
lands  as  the  tenants  might  clear;  and  that 
the  possessions  were  so  limited,  and  intended 
to  be  limited,  at  the  Moore-Abbott  place,  is 
shown  by  the  following  facts:  (1)  That  Line 
leased  different  portions  of  the  three  tracts 
to  other  parties  than  those  to  whom  he  leased 
the  Abbott  place,— as  the  lease  to  the  Stin- 
netts at  the  Hickory  flats,  the  Buck  Jen- 
nings lease,  the  Andy  Moore  lease  on  Mark's 
creek,  the  lease  to  Thomas  Wilkinson,  the 
lease  of  the  John  Walker  place,  the  Derby 
house,  and  the  Busker  Improvements  on 
Meigs  Mountain,  all  mitslde  of  the  complain- 
ants' grant,  but  within  the  lines  of  the  de- 
fendants,—and  that  he  could  not  have  leased 
all  the  lands  to  any  one  tenant  without  his 
rights  conflicting  with  the  others.  (2)  Be- 
cause the  lease  to  Carnes  by  express  words 
is  confined  to  the  land  on  Little  river  known 
as  the  "  'Gilbert  Ablwtt  I.,ea8e,'  on  both  sides 
of  the  river."  To  give  the  complainants  the 
full  l)enefit  of  all  the  facts  that  appear  In 
the  record,  we  do  find  that  there  were  a 
number  of  these  leases  in  operation,  at  the 
same  time,  to  different  t«>ants,  on  different 
parts  of  the  tract,  as  stated;  that,  notwith- 
standing the  leases.  Line  did  endeavor  at 
times  to  assert  by  himself,  and  at  other  times 
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ttarongli  his  tenants,  a  right  to  control  the 
^aidng  on  the  tracts,  and  that  the  lease  to 
Cames  was  in  these  words:  "That  the  said 
Line  leases  or  rents  to  the  said  Cames  the 
land  on  Little  river  known  as  the  'Gilbert 
Abbott  Lease,'  on  both  sides  of  the  riyer; 
that  the  land  not  heretofore  cultivated  said 
Cames  is  to  have  rent  free."  But  we  far- 
ther find  the  facts  to  be  that  Gilbert  Abbott 
was  given,  under  his  lease,  a  right  to  clear 
land  anywhere  on  the  estate;  that  the  terms 
of  the  contract  made  with  Mrs.  Moore  and 
her  children  substantially  were  that  they 
were  to  go  to  the  Abbott  place,  and  clear 
lands  at  any  place  they  wished  within  the 
boimdaries  of  the  Line  grants,  and  to  get  and 
use  timber  for  the  place  anywhere  within 
these  lines,  and  to  hold  possession  for  Line, 
and  those  claiming  under  him,  to  the  extent 
of  his  boundaries;  that  similar  rights  were 
given  to  other  tenants,  but  that  It  was  not 
expected  that  their  clearings  would  conflict; 
and  that  it  was  the  intention  and  purpose  of 
Une  that  these  possessions  should  evidence 
his  claim  to  the  extent  of  his  boundaries.  It 
is  shown,  by  all  the  witnesses  and  all  the 
proof  in  the  case,  that  these  leases  were 
known  as  "running  Teases,"  by  which  it  was 
meant  that  tenants  were  not  to  be  restricted 
in  their  rights  or  occupancy  by  particular 
metes  and  bounds,  but  could  locate  and  use 
any  unoccupied  lauds  within  the  boundaries 
of  the  Ivlne  grants.  Our  legal  conclusions  j 
from  these  facts  are  that  the  chancellor  erred  { 
In  bis  holding  in  restricting  the  defendants  to 
the  actual  inclosures  on  the  Moore  place,  and 
we  conclude  and  hold  that  the  defendants  are 
entitled  to  rely  upon  the  benefits  of  this  ad- 
verse holding  to  the  extent  of  the  boundaries 
of  their  grants. 

We  have  carefully  studied  the  authorities 
referred  to  by  the  complainants'  counsel,— 
the  cases  of  Ross  v.  Cobb,  9  Xerg.  469,  470; 
Massenglll  v.  Boyles,  11  Humph.  112;  Bl- 
licott  V.  Pearl,  10  Pet.  444,— and  also  the  au- 
thorities cited  from  other  states  so  far  as  we 
have  been  able  to  have  access  to  them;  bnt 
we  do  not  think  these  cases  conflict  with  our 
conclusions  and  holdings  in  this  case.  In 
these  cases  the  possession  of  the  tenants  was 
expressly  limited  by  boundaries  prescribed  in 
the  deeds;  and  In  the  10  Pet  case,  referred 
to,  it  is  stated  by  Judge  Story,  In  delivering 
his  opinion,  "that  if  a  landlord  settles  a  ten- 
ant without  bounds  upon  a  tract  of  land,  he 
Is  in  possession  to  the  limits  of  the  claim." 
This  is  also  the  result  of  the  holding  of  the 
supreme  court  of  the  United  States  in  the 
case  of  McClnng  v.  Ross,  5  Wheat.  124.  This 
principle  is  also,  in  effect,  stated  In  the  11 
Hcmph.  and  9  Xerg.  cases.  In  support  of 
this  holding  we  also  refer  to  cases  found  In 
2  Cold.  28  (Cass  V.  Richardson);  Id.  71  (Cope- 
land  V.  Murphy);  1  Lea,  741,  746  (Pollen  v. 
Hopkins);  and  1  Swan,  386  (Hammett  v. 
Blount's  Lessee).  But  the  case  of  Waddle 
V.  Stuart,  4  Sneed,  535,  would  seem  to  be 
conclusive  of  this  point.     In  this  case  it  is 


held  that  the  tenant  is  merely  the  instrument 
of  the  landlord  in  gaining  and  holding  pos- 
session, and  the  question  of  the  effect  of  the 
possession  is  one  as  to  the  Intention  of  the 
landlord;  that,  although  the  tenant  may  be 
ignorant  of  the  landlord's  intentions,  this  fact 
will  not  affect  nor  Umit  the  extent  of  the  land- 
lord's claim.  We  think,  in  this  case  at  bar,  it 
was  the  intention  and  purpose,  clearly,  of  the 
landlord,  as  well  as  the  tenants,  that  the 
extent  and  the  effect  of  the  holding  should 
be  to  the  boundaries  of  the  grants.  It  would 
seem  clear  that  the  rights  given  by  these 
leases  would  effectually  protect  these  tenants 
from  any  action  by  the  landlord  against  them 
for  any  clearing  or  cutting  of  timber  on  any 
land  not  actually  occupied  by  the  other  ten- 
ants anywhere  within  the  lines  of  his  grants, 
and  hence  their  possessory  rights  were  to  the 
extent  of  his  boimdaries;  and  we  do  not  see 
how  his  reserved  rights  of  grazing  could  in- 
terfere any  more  with  these  possessions  than 
a  reserved  mining  or  hunting  or  flsbing  right 
would.  These  reasons  would  seem  to  force 
the  conclusion  that  the  effect  of  these  pos- 
sessions inures  to  the  benefit  of  the  defend- 
ants to  the  extent  of  their  boundaries. 

The  third  assignment  of  error  is  as  to  the 
decision  of  the  chancellor  on  the  costs,  which 
will  be  hereafter  disposed  of. 

We  think  that  the  fourth  assignment  of  er- 
rors of  the  defendants  is  not  well  taken. 
Joseph  H.  Martin  states,  in  his  will,  found  on 
page  98  of  record,  and  adopted  as  a  part  of 
our  findings  of  facts,  that  the  Blount  county 
land  is  not  Included  in  Ms  estate  which  he  un- 
dertakes to  divide.  In  one  clause  he  does 
state  that  it  is  In  the  hands  of  Gen.  Hood 
for  sale,  and.  If  sold,  be  directs  distribution 
of  proceeds,  but  gives  no  direction  as  to  wiiat 
shall  be  done  if  not  sold.  In  another  clause 
he  directs  that  that  part  of  his  property,  in- 
cluding some  Florida  lands,  and  other  prop- 
erty and  things  not  included  in  his  estimated 
$25,000  of  property  which  he  had  devised, 
"shall  be  divided  among  his  children  as  they 
may  agree";  thus,  as  we  understand,  leaving 
it  imdispcsed  of, 

We  do  not  think  that  the  defendants'  fifth 
assignment  of  error  is  well  taken.  As  we 
think,  the  land  was  not  devised  to  the  exec- 
utor, but  he  was  simply  clothed  with  the 
power  to  sell,  that  the  legal  title  passed  to 
the  heir,  and  that  this  suit  was  properly 
brought  by  the  heirs  of  John  McCampbeil. 
See  Pritch.  Wills,  f  662;  Peck  v.  Henderson's 
Lessee,  7  Yerg.  18;  Porter  v.  Greer,  1  Cold. 
564;  Rogers  v.  Marker,  12  Heisk.  645;  Brown 
V.  Mcdond,  S  Head,  280.  These  cases  are 
clear  and  conclusive,  and  do  not,  as  we  think, 
conflict  with  the  cases  of  Barton  v.  Cannon, 
7  Baxt.  398,  and  Browder  v.  Jackson,  3  Lea, 
151,  relied  on  by  defendant's  counsel.  It  Is 
clear  the  3  Lea  case  does  not,  and.  If  there 
be  a  seeming  confilct  In  the  7  Baxt  case,  the 
12  Heifft.  case,  above  cited,  is  a  later  case, 
and  would  overrule  the  Baxt  case.  In  the 
Helsk.  case  the  precise  and  exact  question 
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raised  In  this  ease  was  the  point  under  deci- 
sion, and  the  distinction  is  there  made  dear, 
and  sustained  by  authority,  between  a  devise 
to  executors  to  sell,  which  passes  an  Interest, 
and  a  devise  that  executors  shall  sell,  which 
gives  a  mere  power  or  authority,  leaving  the 
title  to  descend  to  the  heir. 

The  result  is  the  decree  of  the  chancellor 
will  be  modified,  so  that  the  complainants 
may  have  a  decree  for  the  land  covered  by 
their  grant  within  the  interlap  of  that  grant 
and  the  Joab  Line  grant,  except  that  covered 
by  the  Watson  possession  and  the  McKenzle 
grant.  Complainant  Mary  CSochran  will  be 
entitled  to  a  decree  for  her  Interest  in  all  the 
land  sued  for,  except  the  McKenzle  grant. 
As  to  all  the  other  complainants,  the  bill  will 
be  dismissed,  so  far  as  It  seeks  to  recover 
any  of  the  land  within  the  Lhie  and  Wright 
and  Line  and  Grubb  grants.  The  decree  be- 
ing for  the  defendants  as  to  the  interlaps  In 
these  grants,  the  complainants  will  pay  four- 
fifths  of  the  costs  of  the  cause,  and  the  de- 
fendants one-fifth. 

NEIL  and  WILSON.  JJ..  concnr. 

On  Rehearing. 

This  cause  is  before  us  on  a  petition  to  re- 
hear on  two  points.  The  last  question  raised, 
but  the  first  we  will  discuss,  is  one  considered 
in  our  previous  opinion,  as  to  the  proper  con- 
struction of  the  lease  from  Line  to  Games 
and  the  effect  of  the  possessions  at  the  Moore- 
Abbott  place.  We  carefully  considered  this 
before  reaching  our  first  decision,  but  have 
again  loolced  carefully  into  the  matter,  and 
see  no  reason  to  change  our  former  opinion. 
It  Is  true  the  language  of  this  lease  is  that 
"Line  leases  or  rents  to  Games  the  land  on 
Little  river  known  as  the  'Gilbert  Abbott 
Lease,'  on  both  sides  of  the  river."  The 
right  is  recognized  in  the  lease  to  clear  and 
put  In  cultivation  other  land,  which  Games 
was  to  have  rent  free.  There  were  no  limits 
set  to  his  extension  or  possession.  It  Is 
clear,  beyond  doubt,  that  the  landlord's  inten- 
tion was  to  not  limit,  but  that  the  effect  of 
this  holding  should  be  to  the  limits  of  his 
title  papers.  The  Gilbert-Abbott  lease,  ac- 
cording to  the  proof,  had  itself  heen  without 
limitation.  All  the  facts  considered,  our  con- 
victions are  dear  on  this  point,  and  we  are 
content  with  our  former  holding. 

The  other  point  raised  by  the  petition  Is  a 
now  one,  not  raised  In  the  assignment  of 
error,  written  argument,  or  oral  discussion, 
and  is  one  to  our  minds  of  much  interest  and 
ditficulty,  and.  If  desired,  we  should  have 
been  glad  to  have  oral  argument  thereon,  and 
have  considered  carefully  the  briefs  filed. 
The  contention  is  that  defendants*  grant  No. 
2T.G1S  was  not  a  color  of  title,  as  against 
grant  22,172,  which  Is  older  and  superior,  and 
grant  No.  2T,G18  expressly  excludes  older 
titles.  The  case  of  Bieldom  v.  Mlnhig  Go., 
5  Pick.  210,  211,  15  S.  W.  737,  is  cited  and 
relied  on.    The  defendants,  as  answer,  rely 


principally  on  a  mere  conveyance  from  Line 
to  his  son,  A.  M.  Line,  dated  May  3,  1873, 
which  describes  the  land  l^  metes  and 
bounds,  and  luus  no  exception  or  exduding 
clause.  To  this  complainants  reply  that  de- 
fendant was  really  holding  under  a  deed  made 
by  his  father,  June  27,  1872,  which  is  shown 
by  the  last-named  deed,  being  acknowledged 
after  it  was  found,  in  1875,  and  thereafter 
regristered,  and  because  the  1873  deed  was  not 
registered  tiU  August  24,  1886.    The  deed  of 

1872  simply  caUs  for  lands.  Joab  Line's  in- 
terest in  lands  is  covered  by  grant  27,618. 
The  deed  of  1873  redtes  the  previous  execu- 
tion of  deed  of  1872,  and  provides,  if  found, 
that  deed  of  1873  is  to  be  in  Uen,  and  it 
(meaning,  as  we  nnderstapd,  the  deed  of 
1872)  is  to  be  null  and  void.  If  found.  This 
deed  of  1873  also  recites  that  the  deed  of  1873 
had  been  acknowledged,  which,  it  appears 
from  the  subsequent  acknowledgment  and 
registration,  was  untrue.  These  circum- 
stances excite  some  suspldon.  It  is  true;  bnt 
the  deeds  were  of  record  when  this  suit  was 
commenced.  No  issue  was  raised  on  them  in 
the  pleadings,  and,  while  this  may  not  have 
been  necessary,  it  would  not  have  been  im- 
proper; bat,  in  any  event,  the  deed  of  1873 
was  in  evidence,  and  could  have  been  at- 
tacked by  the  proof,  but  was  not.  The  deed 
was  probated  by  two  witnesses,  who  testified 
the  grantor  acknowledged  the  same  in  their 
presence  the  day  and  date  it  bears  date;  and, 
in  the  absence  of  more  definite  proof  of  frand, 
we  feel  bound  to  receive  and  treat  the  deed 
of  1873  as  genuine  and  bona  fide.  The  recital 
of  the  deed  of  1873,  that  the  deed  of  1872  had 
been  acknowledged  before  the  county  court 
clerk,  was  a  very  natural  mistake,  in  case  of 
its  loss.  In  fact,  the  acknowledgment  may 
Itave  been  made,  but  not  certified  to.  We  do 
not  see  that  the  subsequent  registration  of 
the  deed  of  1872  alters  the  situation,  as  Its 
registration  would  be  proper  as  a  matter  of 
preserving  the  history  of  the  transaction.  Be- 
sides,  it  should  be  noted  that  the  deed  of 

1873  covers  the  entire  interest  in  the  Line  and 
Wright  tract,  while  the  deed  of  1872  only  con- 
veyed an  undivided  interest.  We  can  see  no 
reason,  founded  on  fact,  law,  or  equity,  whj- 
defendants  may  not  have  and  may  not  dalni 
under  both  deeds  for  all  they  are  worth. 
And  we  hold  that  the  deed  of  May  3,  1873. 
was  a  color  of  title  to  all  lands  within  Its 
boundaries,  operating  from  that  date. 

This  deed,  however,  does  not  protect  the  de- 
fendants from  the  claim  of  complainant 
Kate  Jenkins,  who  was  married  in  1869,  ami 
whose  father,  from  whom  she  inherited,  die<l 
in  1872,  and  who  was  therefore  under  cover- 
ture May  3,  1873;  and  this  compels  as  to 
consider  the  effect  of  the  exception  or  exclu- 
sion clause  In  grant  27,618.  The  only  ca.<(' 
to  which  we  are  cited  by  the  complainants  is 
the  Bleidorn  Case,  89  Tenn.  211,  15  S.  W. 
737.  That  case  refers  to  two  cases.  Bow- 
man v.  Bowman",  3  Head,  47,  and  Fowler  v. 
Nixon,  7  Heisk.  710.     The  case  In  3  Head 
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-was  not  a  case  of  color  of  title  or  possession. 
Tbe  plaintiff  claimed  under  a  grant  Issued 
In  1853  for  1,400  acres,  but  within  the  bound* 
srles  glTen  there  were  upwards  of  6,000 
acres,  and  the  grant  contained  this  clause: 
"Plotting  out  the  lands  previously  surveyed, 
represented  to  me  by  Cornelius  Bowman  to 
be  4,000  acres."  The  defendant  was  la  posses- 
sion of  a  small  tract  within  the  boundaries, 
and  did  not  show  his  title,  but  contended 
that  complainant,  as  there  was  an  exclusion 
clause,  must  show  afiirmatively  tlie  exact 
land  he  had,  and  affirmatively  that  he  (de- 
fendant) was  in  possession  outside  of  the  ex- 
cluded 4,000  acres.  The  supreme  court  held 
to  the  contrary,  and  said,  among  other 
things:  "Neither  is  there,  in  the  certificate 
of  surrey  or  In  the  grant,  anything  to  iden- 
tify the  lands  assumed  to  have  been  held  by 
(prior)  patoits  <x  surveys."  Judge  McKinney, 
delivering  the  opinion,  further  said:  "Upon 
the  state  of  the  record,  it  cannot  be  assumed 
that,  in  point  of  fact,  any  portion  of  the  land 
included  In  the  boundaries  of  the  1,400-acre 
patent  had  been  previously  appropriated,  ex- 
cept the  two  small  tracts  of  50  and  150  acres, 
above  mentioned.  *  *  *  It  the  state  al- 
lows the  grant  to  stand,  there  can  be  no 
question  bat  that,  in  a  court  of  law,  it  must 
be  regarded  as  Investing  the  grantee  with  the 
legal  title  to  all  the  land  Included  by  its 
boundaries  not  shown  to  be  held  by  a  supe- 
rior title.  The  plaintiff  having  shown  a 
prima  fade  legal  title,  and  that  defendant 
was  in  possession  of  a  part  of  the  land  cov- 
ered by  such  title,  was  entitled  to  recover, 
in  the  absence  of  proof  of  a  better  title  in 
the  defendant  or  outstanding  in  another."  It 
seems  to  us  the  logical  effect  of  this  deci- 
sion—the grant  being  held,  notwithstanding 
its  general  exclusion  clause,  a  prima  facie  ti- 
tle—is that  such  a  grant  is  color  of  title  over 
all  lands  within  its  general  boundaries,  un- 
less the  excepted  land  was  definitely  de- 
scribed or  clearly  Indicated.  The  7  Heisk. 
case  of  Fowler  v.  Nixon,  on  this  point,  was 
also  not  a  case  of  adverse  possession  or  color 
of  title.  The  grant  in  that  case  contained 
the  general  description,  ending  with  these 
words:  "Thence  down  said  river,  as  It  me- 
anders, to  the  lieginnlng,  including  and  ex- 
cluding 1,000  acres  of  land  held  by  prior 
claim."  The  defendants  insisted  the  grrant 
was  void  on  its  face  for  not  questioning  the 
prior  claim  of  1,000  acres  therein  included 
and  excluded,  not  being  described  by  metes 
and  bounds.  To  this  the  supreme  court  said, 
"No,"  and  dted  Bowman  v.  Bowman  as  rec- 
ognizing the  validity  of  said  grant,  and  as 
deciding  "that  it  invested  the  grantee  -with 
a  legal  title  to  all  land  not  shown  to  be  held 
by  a  superior  title";  in  other  words,  as,  pri- 
ma facie,  covering  the  entire  boundaries. 
And  the  court  further  says  a  grant  may  in- 
clude lands  previously  granted.  It  is  true 
the  court  says  the  grant  cannot  be  oi>eratirc 
only  as  to  lands  included  in  its  boundaries 
not  previously  granted,  but  it  is  obvious  this 


means  possession  aside,  and  refers  to  the 
passing  of  the  actual  title  at  the  time  of  the 
conveyance. 

We  are  aware  that  the  language  of  the 
Bleidom  Case  is  seemingly  broad  enough  to 
cover  the  contention  of  the  complainants  in 
this  case,  and  we  taiie  it  to  be  our  duty,  as 
well  as  our  pleasure,  to  conform  strictly  to 
the  latest  rulings  and  decisions  of  our  pres- 
ent supreme  court,  and  have  no  idea  of  at- 
tempting to  oven-ule  that  case;  but  we  think, 
when  carefully  analyzed,  and  construed  in 
the  light  of  the  cases  referred  to  in  that  opin- 
ion,  of  the  actual  case  there  decided,  which 
alone  speaks  for  the  whole  court,  and  of  the 
entire  history  and  policy  of  our  statute  of 
limitations,  it  will  be  seen,  that  that  case 
does  not  go  to  the  extent  supposed.  And, 
in  any  event,  we  do  not  feel  Justified  in  ex- 
tending our  rulings  beyond  the  limits  there 
actually  laid  down,  as  we  would  have  to  do 
to  yield  to  complainants'  Insistence  In  this 
case.  In  that  case  there  was  a  contest,  In 
which  three  grants  figured,  as  to  the  point  in 
question,  as  follows  (we  number  by  their  en- 
tries): No.  1,925,  special  entry  and  oldest  ti- 
tle; 1,949,  June  30,  1838;  1,727,  general  en- 
try grant,  dated  December  28,  1838.  The 
possession  on  which  the  contest  was  made 
was  within  the  interlock  of  the  three  grants, 
and  this  possession  was  held  not  to  be  opera- 
tive for  the  benefit  of  1,727,  being  on  a  grant 
older  than  the  other  two;  and  the  court 
does  refer  to  the  exclusion  clause  In  grant 
1,947,  under  which  complainant  claims,  and 
says  that  1,925,  being  the  oldest  title,  came 
under  the  exclusion,  and  as  to  this  part  1,- 
949  was  not  even  a  color  of  title,  and  there- 
fore there  was  no  Interlock  at  this  point,  and 
no  adverse  possession  for  1,727.  Now,  It  is 
clear  that,  even  if  complainant  in  1,949  had 
been  with  color  of  title  for  this  land,  never 
having  been  in  possession,  he  could  not  have 
ejected  any  one  from  this  ground,  and  could, 
1,925  being  the  older  title,  have  brought  or 
maintained  no  suit  for  any  lands  within  its 
bounds;  and  this,  we  think,  was  the  actual 
case  decided;  and  this  view  Is  strengthened 
by  a  study  of  the  other  cases  referred  to  In 
that  opinion  as  authority.  Kelly  v.  Hare,  1 
Humph.  163;  Smith  v.  Lea,  1  Cold.  549,  and 
Peck  V.  Houston,  5  Lea,  227,  were  cases  in- 
volving occupant  entries,  and  where  ques- 
tions were  discussed  as  to  whether  posses- 
sion bad  extended  beyond  the  bounds  of 
these  prior  entries. 

We  have  found  no  case  where  the  posses- 
sion and  the  facts  were,  like  the  one  at  bar, 
directly  adverse  to  the  grantor's  color  of  title. 
In  the  Bleidom  Case,  it  will  be  noted,  too, 
the  controlling  Idea  seems  to  be,  and  it  is  un- 
doubtedly correct,  too,  to  ascertain  the  exact 
land  intended  to  be  conveyed  and  covered  by 
the  grant,— the  true  purpose  of  all  conveyances. 
This  is  apparent  from  Judge  Lurton's  state- 
ment that  entry  1,940  described  the  granted 
land  as  2,500  acres,  and  that  the  concluding 
words  of  the  description  were  "including  in 
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the  above  calls  of  prior  and  legal  claims  3,088 
acres  of  land,"  and  that  a  calculation  showed 
5,590  acres  -within  the  boundaries,  of  which 
only  2,500  were  intended  to  be  granted,  and 
3.088  from  5,590  leaves  2,502,— only  2  acres 
more  than  the  grant  calls  for.  Now,  in  the 
case  at  bar,  the  grant  calls  for  5,000  acres,  and 
gives  a  description  by  metes  and  bounds, 
courses  and  distances,  old  lines,  trees,  and  ob- 
jects, and  the  description  ends  with  the  clause 
"to  the  beginning,"  followed  by  a  period. 
Then  occurs  the  sentence,  "Containing  by  es- 
timate 5,000  acres,  excluding  older  titles." 
Here  the  conveying  words  and  description 
ends,  and  an  estimate  is  given,  making  a  dif- 
ference from  case  cited.  The  bounds,  as  sur- 
veyed out,  a  calculation  will  show,  cover 
about  6,600  acres,  and  complainants  Interlap 
about  3,600;  leaving  within  defendants'  grant 
only  a  little  over  half  the  acreage  called  for, 
and  thus  showing  at  least  complainants'  claim 
was  not  actually  in  the  minds  of  the  officers 
and  grantee  when  the  grant  was  issued. 
There  were  no  possessions  on  it,  and  its  lo- 
cation or  existence  was  then  evidently  un- 
known to  the  grantee  and  the  officer  issuing 
the  grant,  when  the  grant  was  Issued,  and  It 
was  not  the  real  intention  to  except  it  An- 
other strong  circumstance  is:  The  beginning 
comer  of  defendants'  grant  Is  within  the  in- 
terlap claimed  by  complainants,  and  here  is 
a  strong  and  frequent  circumstance  showing 
there  waa  no  intention  to  except  the  land  cov- 
ered by  complainants'  grant  The  actual  In- 
tention of  the  parties  was  certainly  to  cover 
this  ground,  and  is  not  the  language  broad 
enough?  The  force  of  this  view  becomes  more 
apparent  when  the  history  and  the  policy  of 
the  statute  of  limitations  is  considered,  es- 
pecially that  of  the  first  section  of  the  act  of 
1S19,  which  was  new  and  peculiar  to  this 
country.  Its  very  enactment  assumes  and 
presumes  the  existence  of  older  titles,  cover- 
ing the  same  lands,  and  some  of  the  conflicts 
at  the  time  being  between  different  grants 
issued  by  the  same  officers  and  authorities. 
The  country  was  new,  unsettled,  and  tmsuivey- 
cd.  Entries  and  grants  were  so  made  tliat 
their  boundaries  were  practically  unascertaln- 
able,  except  at  great  trouble  and  expense. 
Lands  were  becoming  unsalable  and  "titles 
perplexed,"  and,  to  protect  the  actual  posses- 
sions, as  against  the  foreigners  and  outsiders, 
the  act  of  1849  was  passed.  Seven  years  un- 
der a  mere  "color  of  title"  perfected  title,  and 
all  prior  rights  and  equities,  without  regard 
to  strength  and  Justice,  were  extinguished. 
Everything  went  to  the  limits  of  the  bound- 
aries of  the  color  of  title.  So  a  man  producing 
a  deed  and  proving  his  possession  had  his 
title,  and  land  which  he  could  sell.  Do  not 
these  reasons  and  policy  still  exist  in  our  wild 
mountain  lands,  and  should  we  Introduce  or 
extend  a  policy  that  would  limit  the  bene- 
fldal  and  curative  eftects  of  the  statute  of  lim- 
itations? Should  we  increase  the  imcertainties 
which  hang  around  land  titles?  If,  as  Judge 
McKinney  says,  in  Bowman  v.  Bowman,  3 


Head,  47,  a  gram  with  a  strong  excluding 
clause  coupled  with  the  very  description  of 
the  land  conveyed,  and  a  part  of  it  using  the 
words  "plotting  out  4,000"  acres,  shows  a  pri- 
ma facie  legal  title  to  all  the  lands  within  the 
bounds  of  the  grant.  Is  it  not,  perforce,  • 
color  of  title  to  all  such  lands?  How  could  it 
be  prima  facie  and  not  a  color?  And  If,  on 
a  straight  contest  for  the  land,  no  question  of 
adverse  possession,  arising  in  the  absence  of 
a  superior  title  shown,  it  would  be  construed 
to  cover  so  as  to  hold  all  lands  within  the 
bounds,  even  In  an  action  of  ejectment,  can 
it  be  denied  to  be  a  color  of  title  for  such 
lands?  It  purports  to  convey  title  to  what  It 
does  cover,  and  prima  facie  covers.  It  seems 
to  us  this  is  Just  what  a  color  of  title  Is.  So, 
without  meaning  to  be  understood  as  question- 
ing the  correctness  of  the  decision  of  the 
Bleidom  Case,  we  feel  that  we  are  not  Justi- 
fied in  extending  the  operation  of  the  rule 
there  seemingly  indicated,  as  we  would  have, 
as  we  think,  to  do  by  assenting  to  the  com- 
plainants' contention  in  the  petition  to  rehear. 
These  questions  are  staid  matters  of  law 
not  invoking  any  equitable  principles,  and 
having  their  chief  importance  in  the  main- 
taining of  settled  rules  of  property;  and  while 
the  opinions  of  the  court  are  not  final,  nor  au- 
thority, we  deem  It  our  duty  to  add  our  mite 
by  the  most  exact  conformity  to  those  settled 
rules  as  nearly  as  we  can  ascertain  them. 
And,  in  view  of  all  these  considerations,  we 
think  the  grounds  for  the  petition  are  not  well 
taken,  and  the  same  wUl  be  disallowed  and 
dismissed. 

NEIL  and  WILSON,  JJ.,  concur.  . 


SCHMIDT  V.  LOUISVILLE,  C.  &  L.  RY. 
CO. 

(Court  of  Appeals  of  Kentucky.   June  17, 1896.) 
Petition  for  modification.    Granted. 
For  former  opinion,  see  35  S.  W.  135. 

Court's  Response  to  Petition  for  Modification. 

PER  CURIAM.  The  petition  for  modifica- 
tion has  been  carefully  considered,  and  white 
It  is  true  that  the  appellee,  the  Louisville, 
Cincinnati  &  Lexington  Railway  Company, 
has  no  interest  In  the  matters  in  regard  to 
which  a  modification  of  the  opinion  is  sought 
by  It,  it  is  pertiaps  also  true  that  the  opinion 
went  too  far  in  stating  that  the  questions 
were  decided  which  were  not  strictly  before 
the  court  upon  the  appeal.  It  has  been  the 
custom  of  courts,  since  opinions  were  written, 
to  state  the  existence  of  a  remedy  which  was 
not  sought,  as  a  reason  for  denying  the  rem- 
edy which  was  sought.  In  thousands  of  cases 
it  has  been  stated  that  the  relief  sought  in 
equity  was  denied  because  an  adequate  rem- 
edy at  law  existed.  This,  however,  is  onl- 
versally  considered,  and  properly  so,  to  be 
stated  arguendo;  and  the  (pinion  in  this  caa» 
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should  bare  been  confined  in  that  respect  to 
stating,  as  argument,  that  the  LonlSTille  & 
Nasbyllle  Railroad  Company  was  bound  by 
the  Judgment  if  the  matters  stated  in  the  ten- 
dered amended  petition  were  true,  and  with- 
out indicating  the  exact  course  of  procedure 
to  be  adopted.  To  the  extent  herein  indi- 
cated, the  opinion  is  modified. 


MIZE  T.  GODSBJY. 
<Coart  of  Appeals  of  Kentnclcy.    June  13, 1886.) 

PtiB^DIKO  AND   PbOOF— BTIDBNOB. 

It  is  error  to  admit  evidence  of  a.  claim 
which  is  not  declared  on,  and  to  instruct  the 
jury  to  find  for  plaintiS  thereon. 

Appeal  from  circuit  court,  Wolfe  county. 

"Xot  to  be  officially  reported." 

Action  by  D.  S.  Godsey  against  W.  O.  MIze. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Tbos.  U.  EUnes,  for  appellant  Jas.  An- 
drew Scott,  for  appellee. 

QVVVY,  J.  This  appeal  Is  prosecuted  from 
a  Judgment  of  the  WoUe  circuit  court,  ren- 
dered in  the  action  of  appellee  against  the  ap- 
pellant. The  plaintifC  in  the  court  below  de- 
clared on  an  allied  indebtedness  doe  him 
on  account  of  land  sold  to  J.  F.  Day,  and 
which  defendant,  appellant  here,  assumed  to 
pay;  and  also  some  other  accounts,  and  for 
usury  alleged  to  have  been  paid  appellant  by 
appeUee.  The  appellant  denied  the  indebted- 
ness, and  also  pleaded  payment.  A  trial  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
appellee,  and,  appellant's  motion  for  new  trial 
having  been  overruled,  he  appealed  to  the 
superior  court,  which  court  reversed  the  Judg- 
ment, but  certified  an  appeal  to  this  court. 
The  appellee  was  allowed  to  prove  that  appel- 
lant promised  to  pay  to  him  a  check  for  $500, 
given  to  appellee  by  appellant  on  the  new 
Karmeis'  Bank  of  Mt.  Sterling,  which  appel- 
lee had  not  collected,  after  holding  the  same 
for  nearly  20  days,  and  the  bank  having  fail- 
ed In  the  meantime;  and  of  this  appellant 
complains.  The  suit  was  not  brought  to  re- 
cover on  that  promise,  nor  for  the  nonpay- 
ment of  the  check;  hence  it  was  clearly  error 
to  admit  such  proof.  The  court  also  erred  in 
giving  the  peremptory  Instruction  to  the  Jury 
to  find  for  the  plaintiff  the  $83.60  usury,  and 
the  same  may  be  said  of  the  instruction  given 
to  find  for  the  plaintiff  the  amount  of  the 
'Check.  The  pleadings  In  the  case  are  not 
very  clear  as  to  the  Issues  Intended  to  be  sub 
mltted  for  trial,  and  upon  the  return  of  the 
case  the  circuit  court  should  allow  the  parties, 
if  they  so  desire,  to  amend  their  pleadings. 
For  the  reasons  indicated,  the  Judgment  of 
the  circuit  court  Is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  ver- 
dict and  Judgment,  and  award  the  appellant 
a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


AMERICAN   ACCIDENT  00.   OF  LOUIS- 
VILLE V.  CARSON. 
(Court  of  Appeals  of  Kentucky.    June  13, 1896.) 

Accident  Ikscbancb — Kztebnal,  Vjolbnt,  and 
AcciDBNTAi.  Means— Exceptions  of  Pouct — 
Enoagino  IK  HoRE  Hazakdous  Occupation  — 
Complaint— Necbssabt  AlLleoatioks. 

1.  A  person  who  is  unexpectedly  shot  by 
another,  without  cause  or  provocation,  is  in- 
jured by  "external,  violent,  and  accidental 
means,"  within  a  policy  insuring  against  such 
injuries. 

2.  Where  a  policy  insures  against  death  or 
injury  by  external,  violent,  and  accidental 
means,  a  provision  that  it  shall  not  cover  in- 
tentional ''injuries"  inflicted  by  the  insured 
or  any  other  person  refers  only  to  nonfatal  in- 
juries. 

3.  Under  a  policy  providing  that,  if  the 
insured  is  injnred  or  killed  in  any  occupation 
classed  by  uie  company  as  more  hazudous 
than  that  recited  in  the  application,  the  bene- 
ficiary shall  be  entitied  only  to  a  reduced  sum, 
a  beneficiary  who  sues  for  the  entire  amount  of 
the  policy  must  allege  and  prove  that  the  in- 
sured was  not  killed  in  a  more  basardous  occu- 
pation. 

Appeal  from  circuit  court,  Jefferson  county. 

"To  be  officially  reported." 

Action  by  A.  Carson  against  the  American 
Accident  Company  of  Lotilsville  on  a  policy 
of  insurance.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

O'Neal,  Phelps,  Pryor  &  SiUlgman  and  Bul- 
litt &  Shields,  for  appellant  B.  C.  War- 
ren, M.  C.  Saufley,  W.  G.  Welch,  and  D.  W. 
Sanders,  for  appeUee. 

HAZELRIGG,  J.  In  April,  1801,  the  ap- 
pellant company,  In  consideration  of  certain 
agreements,  statements,  and  warranties  made 
in  the  application  of  one  Stephen  M.  Carson, 
and  the  sum  of  $7,  issued  to  him,  under  di- 
vialon  A,  wherein  Carbon's  occupation  was 
described  as  that  of  a  druggist,  a  policy  of 
insurance  known  as  an  "accident  policy," 
by  which,  for  the  term  of  three  months,  the 
applicant  was  insured  against  bodily  in- 
juries, effected  through  "external,  violent, 
and  accidental  means" — First,  which  wholly 
disabled  him;  second,  such  Injuries  as  par- 
tially disabled  blm;  third,  such  as  resulted 
in  the  loss  of  an  eye;  fourth,  loss  of  a  hand 
or  foot;  and,  lastly,  loss  of  both  hands  or 
feet,  etc..  In  which  event  the  full  princip.Tl 
sum  of  $5,000  was  to  be  paid  to  the  insured, 
if  he  survived,  or,  if  he  died,  then  to  his 
father,  A.  Carson,  the  appeUee  here.  In 
the  body  of  the  policy  It  was  provided  that, 
if  the  Insured  was  Injured  or  killed  In  any 
occupation  or  exposure  classed  by  the  com- 
pany as  more  hazardous  than  that  recited  In 
the  application,  the  Insured  or  his  beneficiary 
should  be  entitled  only  to  such  sums  as  are 
named  In  the  division  so  classed  as  more 
hazardous.  And  on  the  back  of  the  policy, 
among  many  other  conditions  under  which 
the  policy  was  issued,  we  find  the  following: 
"This  insurance  does  not  cover  disappear- 
ances; nor  suicide,  while  sane  or  insane; 
nor  injuries,  whether  fatal  or  otherwise,  of 
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which  there  Is  no  visible  mark  upon  the 
body;  nor  accidental  injuries  or  death  re- 
sulting from  or  caused,  directly  or  indirect- 
ly, wholly  or  in  part,  by  hernia,  fits, 
•  *  •;  nor  extend  to  or  cover  Intentional 
injuries  inflicted  by  the  Insured  or  any  other 
person,  or  injury  or  death  happening  while 
the  insured  Is  insane,  or  under  the  influence 
of  intoxicating  drinks  or  narcotics,"  etc.  It 
appears  that  the  Insured  met  his  death  In 
May,  1891,  and  under  circumstances  to  be 
presently  considered.  The  company  deny- 
ing any  liability,  the  beneficiary,  A.  Carson, 
brought  this  action  in  the  Jefferson  circuit 
court  for  the  principal  sum  indicated  in  the 
policy;  and  upon  peremptory  instructions, 
at  the  conclusion  of  the  testimony,  a  verdict 
was  rendered  In  his  favor.  From  the  Judg- 
ment thereon  the  company  appeals. 

After  certain  preliminary  statements,  the 
petition  avers  that  "on  the  8th  day  of  Hay, 
1S91,  and  before  the  said  term  of  insurance 
had  expired,  the  said  Stephen  M.  Carson 
was  shot  through  the  body  by  a  ball  from 
a  gun  or  pistol,  and  thereby  instantly  and 
intentionally  killed,  by  one  Jesse  Burton,  hi 
the  vicinity  of  Branford,  in  the  county  of 
said  Carson's  residence.  In  the  state  of  Flor- 
ida"; that  "the  said  shooting  and  killing  by 
the  said  Jesse  Burton  was  not  done  in  a 
iuutiul  affray,  was  not  provoked  by  any 
misconduct  on  the  part  of  the  said  Carson, 
and  was  not  foreseen  by  him  in  time  to  have 
been  avoided,  but  was  wanton,  causeless, 
unprovoked,  and  unexpected  by  him."  It  is 
evident,  and  It  is  so  argued,  that  the  plead- 
er's object  In  setting  out  the  fact  that  the 
Insured  came  to  his  death  by  a  shot  fired 
through  his  body  Intentionally  by  another 
(thus  anticipating  the  probable  defense)  was 
to  provoke  a  demurrer,  and  thus  present 
fairly  to  the  court  for  construction  the 
meaning  of  the  words,  "nor  extend  to  or 
cover  Intentional  Injuries  inflicted  by  the  in- 
sured or  any  other  person,"  found  on  the 
back  of  the  policy,  and  therefore  not  neces- 
sary to  be  adverted  to  in  declaring  on  the 
contract.  The  expected  demurrer  was  filed 
and  overruled,  and  thus  are  presented  for  our 
consideration  two  questions:  First,  were 
the  "means"  producing  the  death  of  the  In- 
sured "external,  violent,  and  accidental"? 
and,  seooud,  was  the  death  of  the  insured 
"an  intentional  injury  inflicted  by  another," 
within  the  meaning  of  the  policy?  On  the 
first  point  littie  need  be  said.  While  our 
preconceived  notions  of  the  term  "accident" 
would  hardly  lend  us  to  speak  of  the  inten- 
tional killing  of  a  person  as  an  accidental 
killing,  yet  no  doubt  can  now  remain,  in 
view  of  the  precedents  established  by  all 
the  courts,  that  the  word  "intentional"  re- 
fers alone  to  the  person  Inflicting  the  injury, 
and  If,  as  to  the  person  injured,  the  injury 
was  unforeseen,  unexpected,  not  brought 
about  through  his  agency  designedly,  or  was 
without  bis  foresight,  or  was  a  casualty 
or  mishap  not  intended  to  befall  him,  then 


the  occurrence  was  accidental,  and  the  la- 
jury  one  inflicted  by  accidental  means, 
within  the  meaning  of  such  policies.  Thus, 
when  one  was  waylaid  and  assassinated  for 
the  purpose  of  robbery,  his  death  was  held 
to  have  been  caused  through  "external,  vio- 
lent, and  accidental  means."  Hutchcraft'» 
Ex'r  v.  Insurance  Co.,  87  Ky.  300,  8  S.  W. 
570.  So  death  by  hanging,  at  the  hands  of 
a  mob,  was  held  to  be  an  accident,  within 
the  meaning  of  a  policy  against  injuries 
through  "external,  violent,  and  accidental 
means."  Casualty  Co.  v.  Johnson  (Miss.) 
30  Lawy.  Rep.  Ann.  206,  17  South.  2.  So 
the  death  of  a  person  who  Is  shot  by  one 
whom  he  is  trying  to  eject  by  force  from  aa 
boted  office  la  a  death  by  accident,  and  "not 
a  risk  voluntarily  assumed,  when  he  makes 
the  attempt  without  knowing  that  the  other 
pwson  is  armed."  Lovelace  v.  Association, 
126  Mo.  104,  28  S.  W.  877.  See,  also,  numer- 
ous authorities  to  the  same  effect  in  notes 
to  case  last  cited,  in  30  Lawy.  Rep.  Ann. 
207,  17  South.  2. 

In  the  Hutchcraft  Case,  however,  and  In 
others  cited,  a  recovery  was  denied  because, 
while  the  killings  were  accidental,  within 
the  meaning  of  the  words  "external,  violent, 
and  accidental,"  as  used  on  the  face  of  the 
policy,  yet  certain  conditions  or  provisos 
protected  the  company  against  loss  where 
"the  death  or  injury  may  have  iseen  caused 
by  Intentional  Injuries  Inflicted  by  the  in- 
sured or  any  other  person."  And  a  consid- 
eration of  this  feature  brings  us  to  the  sec- 
ond question  presented  by  the  demurrer.  In 
the  cases  to  which  our  attention  has  been 
called.  Involving  accident  policies  In  many 
different  companies,  It  is  noticeable  in  all 
that  the  form  of  the  usual  protecting  pro- 
viso against  loss  from  "intentional  injuries" 
Is  somewhat  different  from  the  correspond- 
ing clause  in  the  policy  before  us.  The 
clause  in  the  Hutchcraft  Case  against  the 
Travelers'  Insurance  Company  well  fllns- 
ti'atcs  thl!!.  It  is  as  follows:  "And  no  claim 
shall  be  made  under  this  ticket  when  the 
death  or  injury  may  have  been  caused 
•  *  •  by  intentional  injuries  inflicted  by 
the  insured  or  any  other  person."  This  is 
not  merely  protection  against  Injuries  so 
Inflicted,  but  against  death  as  well.  In  ex- 
press terms,  that  policy  excepts  death  from 
intentional  injuries  inflicted  by  any  other 
person,  and  does  not  content  Itself  with  pro- 
viding merely  that  no  claim  shall  be  made 
when  the  injuries  may  have  been  inten- 
tionally inflicted.  The  language  is  "death 
or  injury,"  and  the  policy  protects  against 
either  death  or  injury  when  caused  by  in- 
tentional injuries  Inflicted  by  the  Insured  or 
any  other  person.  In  the  present  case,  as 
we  have  seen,  the  policy  is  not  to  extend  to 
or  cover  intentional  Injuries  inflicted  by  the 
Insured  or  any  other  person.  Here  we  find 
a  difference  between  the  policy  under  con- 
sideration and  all  others  we  have  examined. 
The  words  "death  or  injury"  are  used  in  all 
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of  tbem,  and  Indeed  In  this  policy  'we  find 
those  words  separated  for  the  first  time  in 
the  clause  under  discussion.  We  find  it  pro- 
Tided  in  the  preceding  clause  that  "this  pol- 
icy does  not  cover  accidental  injuries  or 
death  resulting  from  hernia,"  etc.;  and  Im- 
mediately succeeding  the  clause  in  dispute 
the  language  is,  "or  injury  or  death  hap- 
pening while  the  insured  is  insane,"  etc.  We 
notice,  too,  that  the  policy  is  not  to  cover 
injuries,  whether  fatal  or  otherwise,  of 
which  there  are  no  visible  marks  upon  the 
body.  And  it  appears  well  settled  that  this 
exception,  without  the  words  "fatal  or  other- 
wise," has  reference  only  to  cases  of  bodily 
injury  which  do  not  result  fatally;  that  is, 
the  word  "Injury"  is  used  in  its  usual  sense, 
as  implying  a  hurt  not  resulting  in  death. 
McGlinchey  v.  Casualty  Co.,  80  Me.  231,  14 
Ati.  13.  The  words  "injury  or  death,"  and 
"injured  or  killed,"  are  used  in  the  policy 
some  eight  times  or  more,  and  seemingly  in 
sharp  contrast,  and  the  significant  omission 
of  the  word  "death"  in  this  particular  clause 
requires  ns  to  hold  that  the  exception  re- 
ferred only  to  nonfatal  Injuries  intentionally 
inflicted  by  the  insured  or  any  other  person. 
We  conclude,  therefore,  that  the  petition 
stated  a  good  cause  of  action,  so  far  as  the 
points  discussed  are  concerned. 

It  is  insisted,  however,  that  as  the  plaintiff 
sued  for  the  full  principal  sum  of  $5,000, 
he  ought  to  have  negatived  the  conditions 
stated  in  the  face  of  the  policy,  under  which, 
if  they  existed,  that  sum  must  have  been 
reduced,  and  the  policy  scaled.  The  in- 
sured agreed  that,  if  he  was  Idlled  in  any  oc- 
cupation or  exposure  classed  by  the  com- 
pany as  more  hazardous  than  that  of  drug- 
gist, his  beneficiary  was  to  get  only  the  re- 
duced sum;  and  it  seems  evident,  that  his 
beneficiary  must  allege,  if  he  can  truthfully 
do  so,  that  the  insured  was  not  so  killed, 
else  the  court  could  not  render  Judgment 
for  the  sum  to  which  the  policy,  under  its 
terms,  entitled  him.  The  policy  was  made 
part  of  the  petition,  and  forms  the  basis  of 
the  action.  The  claimant  must  bring  him- 
self within  its  terms  and  conditions  as  stat- 
ed on  its  very  face.  It  cannot  be  said  that 
this  should  come  from  his  adversary. 
Whether  the  insured  was  engaged  at  the 
time  of  his  death  in  a  more  hazardous  oc- 
cupation 6r  exposure  than  that  of  a  drug- 
gist was  peculiarly  within  the  knowledge  of 
the  Insured  and  his  beneficiary,  who  must 
be  held  to  a  general  linowledge  of  the  divi- 
sions and  classifications  of  risks,  and  to  have 
acted  intelligently  in  accepting  Insurance  in 
division  A.  Of  course,  If  the  true  issue  Is 
in  fact  made,  it  does  not  matter  from  whom 
the  exceptional  matter  comes;  and  it  Is  true 
that  the  company  pleaded  that  the  Insured 
was  killed  while  acting  as  deputy  sheriff, 
and  attempted  to  plead  that  he  was  insured 
as  a  druggist  or  dealer,  and  not  otherwise. 
But  Just  what  Its  pleas  would  have  been, 
had  the  plaintiff  been  required  to  set  up  Its 


cause  of  action  according  to  the  terms  of 
the  contract,  we  do  not  know;  and,  con- 
vinced of  this  error  occurring  at  the  incep- 
tion of  the  proceedings,  no  other  questions 
need  be  considered.  Judgment  reversed  for 
further  proceedings  consistent  with  this 
opinion. 


EAST  TENNESSEE  TELEPHONE  CO.  v. 

SIMMS'  ADM'B. 
(Court  of  Appeals  of  Kentucky.    June  6,  1896.) 

DiATB  BV   WroNOPOL    ACT — PETITION— EviDESOB 
— NkOLIOBSOK— SUPFICIBNCT. 

1.  Const,  i  241,  provides  that,  when  the 
death  of  a  person  results  from  a  wrongful  act, 
damages  may  be  recovered  from  the  corpora- 
tions and  persons  so  causing  the  same;  that 
until  otherwise  provided  by  law  the  action 
stiall  be  prosecuted  by  the  personal  representa- 
tive of  deceased;  that  the  general  assembly 
may  provide  how  recovery  shall  go,  and  to 
whom  belong,  and  until  such  provision  is  made 
the  same  shall  form  a  part  of  the  personal  es- 
tate of  deceased.  Held,  that  in  an  action  by 
an  administrator  for  the  death  of  his  intestate, 
caused  by  defendant's  negligence,  before  the 
legislature  provided  how  the  recovery  should 
go,  or  to  wnom  it  should  belong,  it  was  not 
necessary  for  the  petition  to  allege  that  de- 
ceased left  a  wife  and  child. 

2.  A  petition  which  showed  that  the  action 
was  nnder  Const.  §  241,  for  the  death  of  plain- 
tiff's intestate,  caased  by  the  "yrillful,  gross, 
and  reckless  negUgence"  of  defendant,  was 
sufficient. 

3.  In  an  action  by  an  administrator  for 
the  death  of  his  intestate,  caused  by  defend- 
ant's negligence,  as  authorized  by  Const,  i  241, 
compensatory  damages  are  recoverable. 

4.  In   an   action   against  a  telephone  com- 

f)any  for  the  death  of  plaintiff's  intestate,  si- 
eged to  have  been  caused  by  defendant's  neg- 
ligence in  allowing  a  "dead  wire"  to  exist  for 
two  years  in  close  proximity  to  an  electric  light 
wire,  defendant  claimed  uiat  the  death  was 
caused  by  other  wires,  over  wliich  it  had  no 
control,  and  also  that  deceased  died  of  heart 
disease.  Held,  that  it  was  error  to  admit  in 
evidence  a  letter  by  defendant's  secretary,  aft- 
er such  death,  to  the  effect  that  the  dead  wire 
caused  it;  it  being  opinion  evidence,  based  on 
hearsay. 

Appeal  from  circuit  coart,  Harrison  county. 

"To  be  officially  reported." 

Action  by  Richard  Slmms'  administrator 
against  the  East  Tennessee  Telephone  Com- 
pany and  an  electric  light  company  for  the 
death  of  plalntlCC's  Intestate,  caused  by  de- 
fendants' negligence.  I'rom  a  Judgment  in 
favor  of  plaintiff  against  the  East  Tennes- 
see Telephone  Company  only,  it  appeals. 
Beversed. 

J.  Q.  Ward,  for  appellant  Ward  &  Laf- 
ferty,  for  appellee. 

HAZELItlOQ,  J.  Tha  appeUee,  as  adminis- 
trator of  Richard  Slmms,  recovered  Judg- 
ment against  the  appellant  for  $7,000  in 
damages  for  the  death  of  bis  intestate, 
which  was  caused,  it  is  alleged,  by  the  will- 
ful and  gross  negligence  of  the  appellant 
and  the  electric  light  company.  Briefly  stat- 
ed, the  facts  are  that  In  1887  the  appel- 
lant, then  operating  a  telephone  system  at 
Gynthlana,  put  up  a  <7lre  from  its  central 
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ofBce  In  that  city  to  tbe  residence  of  W.  T. 
Handy,  about  one  mile  out.  On  December 
13,  1892,  this  -wire  was  stUI  In  use  hj  Bandy, 
or  In  condition  for  use,  under  his  lease  or 
contract  with  the  company,  though,  it  ai>- 
pears  that  he  was  away,  with  his  family, 
in  Florida,  and  his  term  of  rental  was  out, 
or  about  out  Simms,  as  a  tenant,  occupied 
two  rooms  in  the  rear  of  the  Handy  resi- 
dence, and,  for  purposes  of  protection,  over- 
looked the  premises.  At  about  10  o'clock  on 
the  night  of  the  13th,  tbe  family  of  SImms 
heard  a  noise  in  front  of  tbe  residence,  and, 
In  company  with  his  son  and  two  nephews, 
he  went  around  to  the  fi-ont  porch  with  a  lan- 
tern. They  discovered  the  storm  doors  sway- 
ing back  and  forth,  and,  fastening  them, 
they  came  down  from  the  porch  onto  a  pave- 
ment, when  sparks  were  seen  on  some  trellis 
wires  about  the  porch.  Simms  stepped  otC 
the  pavement,  saying,  "What  Is  that?"  at 
tbe  same  time  reaching  out  towards  the 
wires.  His  nephew  exclaimed,  "Don't  touch 
it!"  But  at  that  Instant  Simms  fell  dead, 
and  It  is  supposed  that  he  had  touched  the 
wires  with  his  outstretched  hand,  although 
there  were  no  bums  found  on  his  hands  or 
body.  These  wires  had  become  charged  with 
electricity  from  contact  with  the  telephone 
wire  leading  from  the  box  in  the  ball  onto 
the  porch,  and  thence  to  the  ground.  And 
the  telephone  wire  had,  hi  turn,  become  over- 
charged from  contact  with  the  electric  light 
wire  within  the  city.  Just  how  this  came 
about,  forms  the  chief  ground  of  dispute  in 
this  record.  It  appears  that  some  two  years 
prior  to  the  night  in  question  the  telephone 
company  had  discontinued  a  wire  thereto- 
fore rented  to  Victor  &  Whaley,  and  this 
wire  had  been  taken  down,  save  a  few  hun- 
dred feet  which  had  been  left  on  the  poles. 
One  end  of  this  "dead  wire"  was  connected 
with  the  Handy  wire,  and  the  other  was 
fastened  to  a  bracket  on  a  pole  of  the  West- 
ern Union  Telegraph  Company,  also  in  use 
by  the  light  company.  This  bracket  became 
loose,  and  turned  down,  and  the  dead  wire 
was  left  to  sway  and  vibrate,  sometimes 
touching  the  light  wire.  On  tbe  evening  in 
question  there  was  a  heavy  wind,  and  some 
rain,  and  at  about  5  o'clock  tbe  bracket  was 
so  shifted  that  the  two  wires  were  brought 
in  contact,  the  one  perhaps  resting  on  the 
other.  The  current  of  the  electric  plant  had 
been  turned  on  at  about  4%  o'clock  that  even- 
ing, and  a  disturbance  was  noticed  at  the 
central  office  of  the  telephone  company  be- 
tween 5  and  6  o'clock,  when  the  wire  in  the 
keyboard  was  burned.  An  investigation 
made  at  once  seems  to  have  located  the  cause 
of  the  disturbance  on  the  Handy  wire,  but 
there  the  matter  rested  for  the  night  The 
effort  of  the  plaintlffi  was  directed  to  show- 
ing negligence  on  the  part  of  the  telephone 
company  in  allowing  its  dead  wire  to  hang 
for  so  long  in  close  proximity  to  the  light 
wire,  and  in  so  pnttlng  up  the  wire  at  the 
residence  of  Handy  as  that  it  could  come  in 


contact  with  the  trellis  wires  then  about  tbe 
porch.  Without  setting  out  the  details  of 
the  proof,  it  is  sufficient  to  say  that  it  con- 
duced to  show  negligence  In  the  particulars 
mentioned;  and  the  court  therefore  properly 
overruled  the  appellant's  motion  for  per- 
emptory instructions  upon  tbe  conclusion  of 
the  plaintUTs  proof.  Such  a  motion,  bow- 
ever,  was  sustained  for  the  light  company. 
The  appellant  attempted  to  show  that  it  had 
kept  up  the  usual  inspection  of  its  line,  and 
had  no  reason  to  apprehend  danger  from  the 
dead  wire  remaining  on  the  poles;  that  the 
troUis  wires  were  so  placed  by  Handy,  or 
others  over  whom  it  bad  no  control,  as  that 
connection  with  its  wire  was  made  without 
its  knowledge  or  consent;  and,  moreover, 
that  the  deceased  was  the  subject  of  heart 
disease,  and  likely  to  die  suddenly,  under 
undue  excitement,  and  that  he  had  protwbly 
died  from  natural  causes,  and  not  from  an 
electric  shock.  The  jury  found  against  these 
contentions,  and  we  proceed  to  notice  the 
errors  of  law  complained  of. 

And  first  it  is  insisted  that  tbe  petition 
was  fatally  defective,  in  that  it  failed  to  al- 
lege that  the  intestate  left  a  wife  or  child. 
We  are  of  opinion  that  this  was  not  neces- 
sary. Const  {  2-il,  provides  that  "whenever 
the  death  of  a  person  shall  result  from  an 
Injury  Inflicted  by  negligence  or  wrongful 
act,  then,  in  every  such  case,  damages  may 
be  recovered  for  such  death,  from  the  cor- 
porations and  persons  so  causing  the  same. 
Until  otherwise  provided  by  law,  the  action 
to  recover  such  damages  shall  in  all  cases 
be  prosecuted  by  the  personal  representative 
of  the  deceased  person.  The  general  assem- 
bly may  provide  how  the  recovery  shall  go 
and  to  whom  belong;  and  untli  such  provi- 
sion is  made  the  same  shall  form  part  of  the 
personal  estate  of  tbe  deceased  person." 
This  section  was  in  force  when  Slmnis  lost 
his  life,  though  the  legislature  had  not  then 
provided  how  the  recovery  should  go,  or  to 
whom  it  should  belong.  It  was  wholly  im- 
material, therefore,  whether  there  was,  or 
hot,  a  widow  or  child.  It  is  true  that  under 
the  old  statute  (Gen.  St.  c.  57,  {  3),  providing 
for  a  recovery  where  death  was  caused  by 
"willful  neglect,"  it  had  been  held  more 
than  once  that  no  recovery  could  be  had  un- 
less the  deceased  left  a  widow  or  child;  but 
it  seems  probable,  as  held  In  Wright  v. 
Woods'  Adm'r,  96  Ky.  56,  27  S.  W.  979,  that 
the  constitutional  provision  bad  In  view  the 
correction  of  this  supposed  defect  In  the 
law,  and  gave  a  right  of  recovery  to  the  per- 
sonal representative  in  any  event,  leaving  to 
the  legislature  the  mere  distribution  of  the 
recovery.  And  It  Is  true  that  In  Wright  v. 
Woods,  where  the  recovery  had  been  effect- 
ed in  a  suit  under  the  old  statute  on  "willful 
neglect,"  this  court  held  that  the  distribu- 
tion should  be  made  under  that  statute,  and 
to  this  extent  tbe  old  statute  was  said  to  be 
still  to  force,  or  was  until  in  July,  1893,  when 
the  present  statute  on  the  subject  was  adopt- 
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ed.  The  provision  of  tbe  constitution  (sec- 
tion 241)  authorizes  a  recovery  for  death  re- 
sulting from  negligence,  Including  all  sup- 
posed degrees  of  it,  and  was  Intended  to 
abrogate  the  further  use  of  the  words  "wlll- 
fnl  neglect"  In  our  law.  The  present  stat- 
ute follows  the  constitution,  and  nowhere 
uses  those  words,  but  does  provide  that  tf 
the  "negligence"  is  gross,  or  the  "wrongful 
act"  by  which  death  is  cansed  is  willful, 
punitive  damages  are  recoverable.  The 
•words,  "wrongful  act,"  of  the  constitution, 
and  "willful  act,"  of  the  statute,  do  not  pri- 
marily refer  to  an  act  of  negligence,  which 
is  the  opposite  of  those  terms.  The  word 
"groflB,"  when  used  to  qualify  the  word  "neg- 
ligence," is  a  relative  one,  and  is  supposed 
to  emphasize  merely  the  want  of  due  care 
and  negligence,  as  "gross"  or  "ordinary,"  ac- 
cording to  the  circumstances,  relations,  and 
conditions  under  which  due  care  is  omitted 
to  be  exercised.  In  this  case  there  appears 
to  have  been  no  intention  of  conforming  the 
petition  to  the  old  statute.  It  is  not  a  suit 
for  "wiUfnl  n^ect,"  but  recovery  is  sought 
for  the  death  of  the  plaiutifl's  intestate, 
cansed  by  the  "willful,  gross,  and  reckless 
ne^igence"  of  the  company,  the  word  "will- 
ful" being  used,  manifestly,  as  the  synonym 
<rf  "gross."  The  demurrer  to  the  petition  was 
therefore  properly  overruled.  It  follows 
from  what  we  have  already  said  that  com- 
pensatory damages  were  recoverable  in  the 
action,  and  hence  there  was  no  error,  as  is 
insisted  by  counsel  for  appellant,  in  the  In- 
Etruction  authorizing  such  recovery.  The 
case  relied  on,  of  Railroad  Co.  v.  Privitt's 
Adm'r,  92  Ky.  223,  17  S.  W.  484,  was  one  un- 
der the  old  statute,  and  It  was  held  that, 
nnless  "willful  neglect"  was  shown,  so  re- 
covery could  be  had.  We  perceive  no  error 
to  appellant's  prejudice  In  any  of  the  Instmc- 
tlons  given. 

The  court,  however,  committed  a  serious 
error,  to  the  prejudice  of  the  company,  in 
X>ermitting  the  alleged  letter  of  Mrs.  Lake 
to  Handy  to  be  read  as  evidence.  She  was 
the  secretary  of  the  company,  it  la  true,  bnt 
she  was  not  its  agent  in  making  damaging 
admissions  after  the  transaction  occurred  in 
which  Slmms  lost  his  life.  Railroad  Co.  v. 
Ellis'  Adm'x  (Ky.)  30  8.  W.  979.  The  letter 
was  to  the  effect  that  the  dead  wire  caused 
Slmms'  death,  and  completely  silenced  the 
company's  contention  that  Bandy's  trellis 
wires  were  placed  in  contact  with  the  tele- 
phone wire  without  its  knowledge,  and  thus 
caused  his  death,  or  contributed  to  it,  or  that 
his  death  was  due  to  natural  causes.  More- 
over, If  otherwise  competent.  It  must  have 
been  mere  opinion,  based  on  hearsay,  as  the 
writer  had  no  personal  knowledge  of  the 
facts,  though  the  statement,  coming  from 
one  connected  with  the  company,  had  the 
force  of  an  absolute  admission,  and  one  fatal 
to  the  company's  defenses.  For  the  reason 
Indicated,  the  judgment  Is  reversed,  for  pro- 
ceediniciis  consistent  with  this  opinion. 


LOUISVILLE  &  N.  R.  CO.  v.  JACKSON. 
(Court  of  Appeals  of  Kentucky.  June  10, 1896.) 
Cabriihs— Railroad— Carktixs  Passehqeb   bb- 

TOKD    DbSTINATION — DaMAOBS. 

For  the  negligence  of  a  conductor  in  fail- 
ing to  stop  at  a  station,  whereby  plaintiff,  a  paa- 
aenger,  was  carried  beyond  her  destination,  a 
railroad  company  is  liable  for  compensatory 
damages  only;  and  an  inatrnction  authorizing 
the  jury  to  award  panitive  damages  if  defend- 
ant's agents  were  "rude  and  insulting  in  words, 
tone,  or  manner,"  where  there  was  no  evidence 
to  authorize  a  finding  of  such  conduct,  was 
prejudicial  error. 

Appeal  from  circuit  court,  Bullett  county. 

"Not  to  be  officially  reported." 

Action  by  Viola  Jackson  against  the  Louis- 
ville &  Nashville  R&Uroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Falrlelgh  &  Strauss,  for  appellant  J.  F. 
Combs  and  J.  W.  Croan,  for  appellee. 

PATNTER,  J.  Appellee  purchased  a  ticket 
at  Shepherdsvllle,  which  entitled  her  to  ride 
from  that  point  to  the  "Gap-in-Knob,"  on  a 
regular  passenger  train  of  appellant  She 
boarded  the  train,  and,  before  reaching  the 
Gap-in-Knob,  the  conductor  on  the  train  took 
up  her  ticket  While  he  was  looking  after  a 
drunken  passenger,  the  train  passed  the  sta- 
tion without  stopping,  thus  carrying  appellee 
beyond  her  destination.  The  conductor  re- 
fused to  carry  her  back  to  the  station,  be- 
cause it  would  have  been  in  violation  of  the 
mles  of  the  railroad  company.  Huber  was 
the  next  station  on  the  road.  The  conductor 
testified  that  he  proposed  to  carry  appellee 
to  South  Louisville,  and  put  her  on  a  train 
which  would  within  less  than  an  hour  carry 
her  to  the  Gap-in-Knob.  The  brakeman  tes- 
tifies to  the  same  effect.  The  appellee  denies 
that  such  ofCdr  was  made,  and  says  that  the 
conductor  refused  to  cany  her  back  to  the 
station,  but  told  her  she  would  liave  to  get 
off  at  Huber;  that  he  took  her  by  the  arm, 
and  went  to  the  steps  with  her,  and,  when 
the  train  stopped,  stood  on  the  steps,  and  as- 
sisted her  to  alight  from  the  train;  that  she 
was  carried  two  or  three  hundred  yards  be- 
yond the  station;  put  off  on  some  rocks  that 
were  broken  up;  that  the  conductor  said, 
after  helping  her  off  the  train,  if  he  had 
any  conveyance,  he  would  have  her  conveyed 
back.  What  occurred  after  she  got  off  the 
train  is  not  material  for  the  purpose  of  the 
present  inquiry,  as  to  the  correctness  of  the 
Instructions  which  the  court  gave  the  Jury. 
It  was  admitted  in  the  pleadings  and  on  the 
trial  that  appellee  was  carried  beyond  the 
station  where  she  was  entitled  to  leave  the 
train.  The  company  was  liable  to  the  ap- 
pellee for  the  act  of  the  conductor  in  carry- 
ing her  beyond  her  station,  for  such  damages 
which  proximately  resulted  from  such  act. 

The  facts  did  not  warrant  the  court  In  giv- 
ing an  instruction  authorizing  the  Jury  to 
award  punitive  damages.  There  is  no  tes- 
timony conducing  to  prove  that  the  conduct- 
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or,  In  aaslstlog  tbe  appellee  from  the  train, 
was  insulting,  either  In  words,  tone,  or  man- 
ner. That  he  was  snch  cannot  be  fairly  de- 
duced from  the  testimony  of  appellee.  It  is 
perfectly  manifest  that  he  tocdc  her  by  the 
arm  to  assist,  not  to  force,  her  ott  the  train. 
According  to  her  testimony,  the  conductor 
stood  on  the  steps  to  assist  her  oft  the  train, 
but  expressed  regret  that  he  did  not  have 
a  conveyance  to  carry  her  back.  The  regret 
the  conductor  expressed  that  he  did  not  have 
a  conveyance  shows  that  neither  his  words, 
tone,  nor  manner  were  insulting.  The  court 
told  the  jury  that  they  were  authorized  to 
award  punitive  damages  If  appellant's 
agents,  etc.,  in  putting  appellee  oft  the  train, 
were  "rude  and  Insulting  in  words,  tone,  or 
manner."  There  was  no  evidence  upon  which 
to  base  such  an  instruction.  Had  it  been 
proper  to  submit  the  question  of  punitive 
damages  to  the  Jury,  the  instructions  given 
were  erroneous.  The  court  told  the  Jury,  in 
instruction  No.  2,  that  they  were  the  Judges 
of  the  degrees  of  negligence,  etc.,  and  that, 
if  the  defendant  was  guilty  of  "ordinary" 
negligence,  the  damages  were  compensatory. 
In  No.  8,  the  court  told  the  Jury  that  If  the 
defendant  was  guilty  of  "willful"  neglect, 
etc.,  or  if  the  defendant's  agents,  etc.,  were 
"rude  and  insulting  in  words,  tone,  or  man- 
ner," they  were  authorized  to  award  puni- 
tive damages.  Tbe  word  "willful"  has  no 
proper  place  in  instructions  in  a  case  like 
this.  If  It  had,  then  there  was  no  Instruc- 
tion defining  these  degrees  of  negligence;  on 
the  contrary,  the  Jury  were  told  that  they 
were  the  judges  of  the  degrees  of  negligence. 
There  being  no  instruction  defining  degrees 
of  negligence,  the  Jury  were  made  the  Judges 
of  the  law  in  this  respect,  as  well  as  of  fact. 
The  instructions  were  substantially  correct 
except  in  the  particulars  mentioned.  Tbe 
verdict  was  for  $800,  and  the  Jury  could  not 
have  awarded  this  sum  as  purely  compensa- 
tory for  the  injuiy  complained  of.  The  judg- 
ment is  reversed,  with  directions  to  grant 
appellant  a  new  trial,  and  that  further  pro- 
ceedings conform  to  this  opinion. 


LOUISVILLE  &  N.  K.  00.  v.  GAINES. 
(Court  of  Appeals  of  Kentucky.  June  9,  1806.) 

CARKIERS — EjECTINO    FaSSBNOIB  —  MiSTAKI     IK 

Ticket. 

One  who  asks  the  ticket  a^ent  for  a 
first-class  ticket,  and  missing  tbe  train,  though 
proceeding  immediately  after  getting  the  tick- 
et to  the  depot,  takes  the  next  train  the  follow- 
ing morning,  and  is  put  off  it,  the  ticket  proving 
to  be  a  first-class  limited  ticket,  oat  of  date  the 
day  previous,  may  maintain  an  action  of  tort 
for  forcible  ejection. 

Appeal  from  circuit  court,  Carroll  county. 

"Not  to  be  officially  reported." 

Action  by  George  F.  Gaines  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


Wlnslow  &  Wlnslow,  for  appellant     Gaont 
&  Downs  and  J.  A.  Donaldson,  for  appellee. 

PRYOR,  C.  J.  The  appellee  purchased  of 
the  ticket  agent  of  the  appellant  a  first-class 
ticket  to  Crab  Orchard,  from  the  city  of  Cin- 
cinnati. Tbe  office  was  at  Fourth  and  Vine 
streets.  He  paid  for  his  ticket,  and  proceed- 
ed at  once  to  the  depot,  when  he  discovered 
the  train  was  then  moving  off  and  out  of  his 
reach.  He  returned  to  the  hotel,  and  left  on 
the  next  train,  the  following  morning.  After 
starting  on  his  Journey,  tbe  conductor  on  the 
train  of  appellant  applied  for  his  ticket,  and, 
upon  examining  it,  found  it  was  a  flrst-clasa 
limited  ticket,  and  out  of  date  the  day  previ- 
ous. He  refused  to  receive  the  ticket,  and 
under  Instructions  from  those  In  authority, 
having  consulted  them  by  telegram,  took  the 
appellee  by  the  iappel  of  his  coat,  and,  against 
bis  will,  led  him  off  the  train.  Some  loud 
talking  between  them  preceded  his  removal, 
the  appellee  refusing  to  leave  the  train,  but 
claiming  tbe  right  to  be  carried  to  his  place  of 
destination.  When  the  ticket  agent  made  out 
his  ticket,  he  placed  it  in  an  envelope,  and 
banded  it  to  the  appellee,  the  latter  making 
no  examination  of  it.  The  appellee  was  taken 
from  Covington  to  Milldale,  and  there  trans- 
ferred to  another  train  of  appellant,  and  from 
this  last  trabi  was  ejected.  The  appellant's 
agent  contradicts  the  statement  made  by  the 
appellee,  and  says  he  sold  him  the  ticket  as 
a  limited  ticket,  for  $4.39,  while  the  regular 
first-class  ticket  was  $6,  and  this  would  seem 
to  sustain  the  agent  in  his  version  of  the  mat- 
ter. We  think,  however,  that  there  was  evi- 
dently a  mistake  made  by  the  ticket  agent,  as 
It  does  not  appear  that  the  appellee  knew 
they  were  selling  such  tickets,  and  he  swears 
he  applied  for  a  first-class  passenger  ticket  to 
Crab  Orchard,  and  there  is  no  doubt  but  what 
be  supposed  he  had  paid  for  such  a  ticket  So 
positive  was  he  of  his  right  to  go  upon  tbe 
ticket  that  he  requested  the  conductor  to  In- 
form himself  by  telegram,  and  the  answer  he 
received  was  to  "put  him  off  the  train."  He 
was  made  to  leave  the  train  about  30  miles 
from  his  home,  and,  it  seems  to  us,  with- 
out much  reason  on  tbe  part  of  the  company; 
but  in  so  far  as  the  conductor  was  concerned. 
It  'was  his  duty  to  obey  the  order  of  bis  su- 
periors, and  he  is  in  no  wise  to  blame.  He, 
of  course,  looked  to  the  ticket  presented  to 
him,  and  by  that  he  was  to  be  ccntrolled  In 
his  action;  and,  but  for  the  mistake  made  by 
the  ticket  agent,  the  company  could  not  be 
held  responsible.  It  is  claimed,  however, 
there  was  no  mistake  made;  and  there  was 
none  If  the  ticket  agent  is  right  in  bis  recol- 
lection of  wliat  'transpired  when  he  sold  it 
But  the  jury  heard  the  testimony,  and  seem 
to  have  been  satisfied  that  the  history  of  tbe 
purchase  of  the  ticket  was  as  stated  by  the 
appellee.  It  is  argued  that  no  recovery  can 
be  bad  except  on  the  breach  of  the  contract 
to  carry,  and  not  then  if  tbe  ticket  presented 
does  not  evidence  the  obligation  to  transport 
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the  passenger.  This  would  evidently  be  ttae 
-correct  rule  If  the  mistake  liad  not  been  wltb 
the  company,  as  It  can  scarcely  be  held  that  a 
ticket  worthless  for  travel  when  sold  by  the 
«gent  of  the  company  can  Justify  the  ejection 
-of  the  passenger  from  a  train  when  the  fault 
is  that  of  the  company,  and  not  that  of  the 
passenger.  It  is  claimed  that  this  Is  an  ac- 
tion ex  contractu,  and  not  ex  delicto.  We  can- 
not take  this  view  of  the  petition.  While 
many  unnecessary  facts  are  stated  in  the  pe- 
tition, they  are  mere  matters  of  Inducement; 
and  what  transpired  when  the  ticket  was  pur- 
<>hased,  and  his  going  to  the  depot,  and  enter- 
ing the  train,  were  facts  stated  showing  the 
rights  of  the  plaintiff  as  a  passenger,  or,  In 
other  words,  his  right  to  be  on  the  train. 
When  the  appellee  was  taken  off  the  train 
against  his  will  by  the  conductor  laying  hands 
upon  him  for  that  purx>ose,  it  was  an  assault 
and  battery;  and,  while  no  wounding  or  bruis- 
ing of  the  person  appears,  the  doctrine  of 
niolliter  manus  imposuit  does  not  apply,  be- 
cause the  conductor  had  no  right  to  remove 
him  from  the  train.  The  entire  case  rests 
on  the  testimony  of  ttae  appellee,  and  that  of 
the  ticket  agent;  and,  the  verdict  not  being 
palpably  against  the  weight  of  the  evidence, 
the  verdict  for  $200  will  not  be  disturbed. 
The  right  to  bring  such  an  action  is  evident. 
If  the  fault  of  the  agent  of  the  company,  the 
remedy  by  an  action  for  tort,  where  the  pas- 
senger is  forcibly  ejected,  ought  not  to  be 
questioned.  Hufford  v.  Railroad  Co.,  64  Mich. 
«31,  31  N.  W.  544;  Railroad  Co.  v.  Fixe,  11 
Am.  &  Eng.  Ry.  Cas.  100;  Railway  Co.  v. 
Hennigh,  39  Ind.  509;  Head  v.  Railway  Co. 
(Ua.)  7  8.  E.  217.  There  was  no  question  made 
as  to  the  Jurisdiction  for  want  of  service,  but, 
on  the  contrary,  the  party  appeared,  and  made 
defense.     Judgment   afBrmed. 


GRAZIANA  et  al.  v.  GRAZIANA. 
(Court  of  Appeals  of  Kentucky.  June  10, 1896.) 
Dbbd — EsTATS  CoxvETED— Rbfokhatio:?. 
Where  testator  conveyed  to  his  daugh- 
ter, by  way  of  advancement  a  life  estate,  with 
remainder  to  her  children,  the  deed  will  not  be 
reformed,  on  the  ground  of  her  ignorance  of  its 
contents,  so  as  to  talce  sway  the  remainder 
from  the  ciiildren,  and  give  the  grantee  the 
fee. 

Appeal  from  drcnlt  court,  Campbell  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Ketnrah  L.  Grazlana  and  others 
against  Addie  Grazlana.  There  was  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Wright  &  Anderson,  for  appellants. 

PRTOR,  0.  J.  We  have  no  doubt,  from 
an  examination  of  the  record  before  us,  that 
It  was  the  intention  of  the  father  of  the 
female  appellant  to  give  her  a  life  estate 
only  In  the  property  conveyed  to  her  by  way 
of  advancement,  and,  while  the  other  chil- 


dren may  have  the  fee  in  what  was  given 
to  them,  the  children  of  the  appellant  get  the 
remainder  interest  She  has  children,  who 
are  defendants  to  her  petition;  and  there 
seems  to  be  no  reason  why  the  remainder 
should  be  taken  from  the  children,  and  giv- 
en to  the  mother,  when,  to  do  so,  the  con- 
veyances under  which  she  holds  will  have 
to  l>e  reformed,  on  the  idea  of  her  Ignorance 
as  to  their  contents.   Judgment  affirmed. 


McDOEL  V.  OHIO  VAL.  IMPROVEMENT 

&   CONTRACT   CO.'S   ASSIGNEE. 
(Court  of  Appeals  of  Kentucky.    June  10, 1896.) 

Pkincipal  and  Aoent— Double  Aobnot — ^Voida- 
ble Aqrkemest— Katifioatioh. 

1.  Defendant  autliorized  R.,  as  his  agent, 
to  parchase  for  him  100  shares  of  stock  in  a 
corporation  of  wliich  R.  was  president;  R.  rep- 
rest'uting  that  the  company  had  no  stock  un- 
sold, but  that  he  could  induce  other  stockhold- 
era  to  surrender  some  of  their  stock  ai  a  premi- 
um. At  that  time  the  company  held  some 
shares  of  stock  which  had  been  surrendered 
without  premium,  and  these,  with  others  aft- 
erwards obtained,  were  transferred  to  defend- 
ant at  a  premium  on  the  whole  amount,  the 
company  receiving  over  half  of  the  premiums 
so  paid.  Held,  that  tlie  agreement  to  purctiase 
was  voidable  at  the  election  of  defendant,  on 
the  ground  of  the  double  agency  of  R. 

2.  The  payment  by  defendant  of  part  of 
the  purchase  price  before  discoTering  the 
double  agency  of  R.  was  not  a  ratification  of 
his  acts,  rendering  defendant  iialjle  for  the 
whole  amount 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 

"Not  to  be  officially  reported." 

Action  by  the  assignee  of  the  Ohio  Valley 
Improvement  &  Contract  Company  against 
W.  H.  McDoel.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Pirtle  &  Trabue,  Helm  &  Bnice,  and  G.  W. 
Kretzinger,  for  appellant  Rozel  Weissingcr 
and  John  B.  Baskin,  for  appellee. 

HAZELRIGG,  J.  The  trust  company,  as 
assignee  of  the  Ohio  Valley  Improvement  & 
Contract  Company,  sought  in  this  action  to 
recover  of  the  appellant  a  balance  of  $2,500, 
due  from  him  on  account  of  his  alleged  pur- 
chase of  100  shares  of  the  stock  of  the  con- 
tract company.  The  averment  of  the  peti- 
tion is  that  the  defendant,  McDoel,  induced 
the  contract  company  to  procure  the  transfer 
to  him  of  subscriptions  made  by  other  parties 
to  its  capital  stock,  to  the  amount  of  100 
shares,  and,  in  consideration  thereof,  agreed 
to  accept  and  purchase  same,  and  pay  there- 
for the  sum  of  $11,000,  etc.  In  the  amended 
petition,  it  Is  alleged  that  McDoel  agreed  and 
promised  to  accept  and  purchase  from  the 
contract  company  100  shares  of  its  capital 
stock,  and  pay  therefor  the  sum  named.  The 
chief  defense  of  the  appellant  is  that  he  made 
no  contract  whatever  with  the  contract  com- 
pany, and  authorized  none  to  be  made  with 
that  company,  but  that  Richards,  the  presi- 
dent of  the  contract  company,  though  volun- 
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teerlng  to  act  as  his  agent  to  procure  stock 
for  him  from  certain  subscribers,  because 
the  company,  he  alleged,  had  none  to  sell, 
actually  sold  him  stock  owned  or  controlled 
by  the  company,  and  in  fact  made  a  profit  for 
the  company,  and  was  therefore  practically 
the  agent  of  both  buyer  and  seller,  though 
not  disclosing  his  double  agency.  His  coun- 
sel contend  that,  while  there  was  no  fraud 
or  Intentional  wrong  in  this  on  the  t>art  of 
the  agent,  yet,  upon  discovering  the  fact, 
McDoel  had  his  election  to  repudiate  or  rati- 
fy the  contract,  and  that  he  elected  to  re- 
pudiate it  upon  a  discovery  of  the  facts. 

It  appears  from  the  proof  that  the  contract 
company  was  organized  to  contract  the  Rich- 
mond, NichoIasvUle,  Irvine  &  Beattyville 
Itailroad,  and  about  October,  1889,  had  con- 
cluded a  contract  with  the  Louisville,  New 
Albany  &  Chicago  Railroad  Company  (known 
as  the  "Monon  Road")  by  which  the  former 
undertook  to  guaranty  the  bonds  of  the  lat- 
ter,—an  arrangement  supposed  to  be  of  great 
advantage  to  the  contract  companj-,  and  to  add 
greatly  to  the  value  of  its  stock.  Richards, 
on  behalf  of  his  company,  was  anxious  to 
have  appellant  and  others  who  were  of- 
ficers in  the  Monon  take  some  of  this  stock, 
and  suggested  such  taking  to  McDoel.  He 
represented  to  McDoel  that  all  the  capital 
stock  of  his  company  had  been  subscribed 
for,  but  that  he  thought  he  could  buy  the 
stock  for  him  from  some  of  the  original  sub- 
scribers, though  he  would  have  to  pay  a 
premium  for  it  To  this  McDoel  assented. 
Richards  was  thus  the  agent  of  McDoel,  and, 
as  such,  proceeded  to  have  certain  subscrib- 
ers agree  to  surrender  to  him,  as  trustee,  a 
certain  number  of  their  shares,  to  be  placed 
at  cost  or  par  and  10  per  centum  premium. 
It  appears,  however,  that  he  already  had  in 
his  hands  or  under  his  control  a  large  block 
of  stock  originally  subscribed  for  by  the 
LouiavUle  Southern  Railway  Company,  and 
which  had  not  been,  paid  for  by  that  com- 
pany, and  the  bulk  of  which  had  been  re- 
placed by  Richards,  but  a  part  of  which  Mc- 
Doel got  The  stock  surrendered  by  the  sub- 
scribers, including  that  surrendered  before 
as  well  as  after  the  Richards-McDoel  con- 
tract, was  reissued  by  the  contract  company 
directly  to  McDoel  and  his  associates;  and 
McDoel,  at  Richards'  instance,  was  entered 
on  the  books  of  the  company  as  a  subscriber 
for  100  shares  of  stock,  at  the  price  of  $11,- 
000.  Tlie  premium  of  ?1,000  paid  by  McDoel 
was  divided  about  equally  between  the  con- 
tract company  and  some  of  the  subscribers 
who  surrendered  their  stock,  and  to  the  ex- 
tent of  this  premium,  at  least,  Richards  made 
for  his  company  a  profit  of  $550,  out  of  his 
transaction  with  his  principal,  McDoel. 
While  McDoel  knew  that  Richards  was  presi- 
dent of  the  contract  company,  it  was  not  dis- 
closed or  Intimated  in  the  negotiation  be- 
tween them  that  Richards  was  selling  any 
of  the  comi>any'8  stock,  or  that  that  company 
would  get  any  profit  out  of  the  deal.    And 


If  we  concede  that  at  that  time  the  company. 
In  fact,  had  no  stock  to  sell,  as  Richards  rep- 
resented to  McDoel  It  had  not,  yet,  in  carry- 
ing out  the  transaction,  it  did  get  it,  and 
through  Richards,  and  without  the  knowl- 
edge or  authority  of  McDoel,  sold  it  to  Mc- 
Doel at  a  premimn.  It  Is  upon  this  contract 
with  the  company  made  by  Richards  for  Mc- 
Doel that  this  suit  Is  brought.  It  is  alto- 
gether manifest  that  no  Intimation  was  given 
McDoel  that  he  was  having  any  transaction 
with  the  contract  company,  and  certainly 
none  out  of  which  that  company  was  lo 
make  a  profit;  and  it  may  be  fairly  Inferred 
that,  had  he  been  so  informed,  the  solicita- 
tion of  the  president  of  that  company  to  be 
permitted  to  act  as  his  agent  would  have 
received  less  consideration.  Richards  testi- 
fies that  "the  premium  on  the  stock  went 
partly  to  pay  the  parties  who  had  already 
subscribed  for  it,  and  agreed  to  retransfcr  it, 
and  partly  to  the  Ohio  Valley  Contract  Com- 
pany, for  stock  that  It  did  not  pay  any  premi- 
um on  for  getting  the  subscription  canceled." 
So  the  agent  of  McDoel  made  for  himself,  as 
stockholder  of  the  company,  and  for  his  com- 
pany, a  clear  profit  out  of  his  principal,  as 
it  is  conceded  no  premium  was  paid  for  part 
of  the  surrendered  stock.  It  Is  wholly  im- 
material that  Richards  believed  the  stock  a 
good  investment  His  good  faith  is  unques- 
tioned, as  he  proved  it  by  investing  largely 
in  the  enterprise  and  in  the  stocks  of  the 
company.  The  contract  is  clearly  voidable, 
at  the  option  of  the  principal. 

Much  is  said  of  the  ratification  of  the  con- 
tract by  McDoeL  It  appears  that  he  for- 
warded the  sum  of  $6,500  at  one  time,  and 
$1,000  on  two  other  calls  by  the  company. 
But,  evidently,  the  contract  he  was  thus 
ratifying  was  the  one  he  supposed  his  agent 
had  made,  in  pursuance  of  the  authority  con- 
ferred on  him,  and  not  one  out  of  which  a 
profit  had  been  made  for  the  agent  and  his 
<  oiiipany.  The  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


RAINS  V.  L.EB  et  al. 
(Court  of  Appeals  of  Kentucky.    June  10, 1896.) 

NOTB— COSSIDBRATION — CoMPKOlIISS — ABATEMENT 

ASD  Revival. 

1.  Compromise  of  plaintiffs'  claim  against 
defendant,  asserted  in  an  action  by  them 
against  him  and  another,  and  the  dismissal  of 
the  action  as  to  defendant,  constituted  a  sufiB- 
cient  consideration  for  the  note  executed  by 
defendant  to  plaintiffs  for  what  was  supposed 
to  be  amount  for  which  defendant  was  liable. 

2.  One  of  the  plaintiffs  having  died,  tbe 
court  Bbould,  before  entering  judgment  •"''"'p 
abated  the  action  as  to  him,  on  suggestion  of 
his  death,  and  revived  it  in  the  name  of  his 
administratrix,  on  her  petition  to  be  made  .i 
party,  accompanied  by  letters  of  administration. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Action  by  A.  Lee  and  others  against  J.  M. 

Rains.     Judgment  for  plaintifCs.     Defendant 

appeals.     Reversed. 
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H.   P.   Cooper,   for  appellant.    John   Mc- 
Gliord,  for  appellees. 

LANDKS,  J.  The  compromise  of  the  claim 
of  the  appeUeee  against  the  appellant,  as- 
serted In  the  action  brought  by  them  against 
A.  K.  Russell  and  the  appellant,  in  the  Ma- 
rlon circuit  court,  to  recover  railroad  taxes 
alleged  to  have  been  collected  by  them,  and 
for  which  they  had  not  accounted,  and  the 
dismissal  of  the  action  as  to  the  appellant, 
constituted  a  sufficient  consideration  for  the 
note  sued  on,  which  was  executed  by  the  ap- 
pellant to  the  appcUees,  secured  by  mort- 
gage on  Ills  property,  for  what  was  supposed 
to  be  the  amonnt  for  which  the  appellant  was 
Uable.  McDanlel  v.  Evans,  00  Ky.  508,  14 
S  W.  541.  There  was  no  plea  of  fraud  or 
mistalce  whereby  the  appelant  was  induced 
or  led  to  execute  the  note,  and  there  is  no 
bint  in  the  evidence  of  any  such  defense, 
and  the  judgment  of  the  court  below  on  the 
merits  is  without  error.  But  before  render- 
ing Judgment  the  court  ought,  by  proper  or- 
ders, to  have  abated  the  action  as  to  plaln- 
tifr  Thomas  Durham,  on  the  suggestion  of 
his  death,  and  to  have  revived  it  in  the 
name  of  his  personal  representative.  We 
think  that  upon  the  suggestion  of  his  death, 
and  the  consequent  abatement  of  the  action 
as  to  Durham,  it  would  have  been  proper 
for  the  court  to  liave  revived  the  action, 
without  delay,  in  the  name  of  his  adminis- 
tratrix, upon  her  petition  to  be  made  a  party 
plaintiff,  accompanied  by  letters  of  adminis- 
tration. The  evidence  shows  that  the  appel 
lant's  claim  for  $207.35  for  making  tax  sales 
at  the  Instance  and  for  the  benefit  of  the 
appellees,  who  were  sureties  on  the  bond  of 
Russell  as  collector  of  the  taxes,  and  for  $100 
for  services  in  overhauling  the  settlements 
made  by  Russell  for  taxes  collected,  are  just, 
and  they  both  ought  to  have  been  allowed 
as  credits  to  the  appellant,  by  way  of  set-off 
against  the  note  sued  on.  For  the  reasons 
indicated  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  that  fur- 
ther proceedings  be  had,  consistent  with  this 
opinion. 


EATOLIFF    V.    LOtTISVILLE    COURIER- 
JOURNAL  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    June  10, 1886.) 
LtBEi,— Evidence. 

1.  In  an  action  for  libel,  the  statement  of 
the  article,  that  plaintiff  had  "been  in  more 
rows  than  any  other  one  man  in  this  county," 
being  averred  by  the  answer  to  be  true,  evi- 
dence of  many  mstanceH  of  quarrels  and  dis- 
turbances in  which  plaintiff  had  been  concerned 
is  admissible  in  support  thereof. 

2.  Recovery  cannot  be  bad,  in  an  action 
for  libel,  the  article  being  Rubstantially  true  as 
published. 

Appeal  from  circuit  court,  Marion  county. 
"To  be  officially  reported." 
Action  by  Lewis  J.   Ratcliff  against  the 
Louisville  Courier-Journal  Company  and  oth- 
v.3C8.w.no.2— 12 


ers.    Judgm^it  for  defendants.    Plaintiff  ap- 
peals.   Affirmed. 

Thompson  &  McChord  and  L.  S.  Pence,  for 
appellant    F.  Hagan,  for  appellees. 

LANDES,  J.  This  was  an  action  to  recov- 
er damages  for  an  alleged  false,  malicious, 
and  libelous  publication  concerning  the  ap- 
pellant It  was  a  dispatch  sent  by  a  special 
correspondent  to,  and  published  in,  the  Times 
newspaper,  describing  the  alleged  tragic  kill- 
ing and  decapitation  of  the  appellant  by  one 
Mahoney  at  his  distillery  in  Marion  county, 
as  the  result  of  a  quarrel  which  it  was  stated 
the  appellant  "picked  with  Mahoney,"  who 
was  described  as  "a  quiet  and  peaceable 
man,"  while  of  the  appellant,  whose  home 
was  said  to  be  in  Marion  county,  it  was  stat- 
ed, "He  has  been  in  more  rows  than  any 
other  one  man  in  this  county."  The  dis- 
patch was  embellished  in  the  columns  of  the 
Times  with  stBrtling  and  sensational  head- 
lines, Uke  the  following:  "Brained  His  Ad- 
versary," "And  Then  Deliberately  Chopped 
Off  His  Head."  These  were  designed  and 
had  the  effect  to  attract  the  attention  of  the 
readers  of  the  'Hmes  to  the  libelous  dispatch, 
and  thus  cause  it  to  be  widely  circulated  In 
Marlon  county,  "among  Ills  friends  and  ac- 
quaintances, and  the  public  in  general,"  re- 
sulting in  great  damage  to  "the  good  name 
of  plaintiff,"  who,  it  was  alleged,  by  reason 
of  "said  false  publication,"  had  already  been 
exposed  "to  hatred,  contempt,  and  ridicule." 

In  proof  of  the  extensive  circulation  of  the 
libel,  and  In  aggravation  of  the  damages, 
during  the  progress  of  the  trial  the  court, 
over  the  objections  of  counsel  for  the  appel- 
lees, permitted  the  appellant  to  exhibit  in 
evidence  before  the  jury  a  copy  of  the  Police 
Gazette,  published  in  New  York,  containing 
the  substance  of  the  obnoxious  publication, 
illustrated  with  a  picture  representing  Ma- 
honey In  the  bloody  act  of  decapitating  the 
appellant  with  the  hatchet  with  which  he 
had  dealt  him  the  fatal  blow.  The  answer  of 
the  appellee  company  contained  a  denial  of 
the  malice  charged  in  the  petition,  and  of 
injury  to  the  character  of  the  appellant  by 
reason  of  the  publication  of  the  alleged  libel, 
and  an  averment,  in  substance,  of  the  truth 
of  the  statement  that  the  appellee  picked  a 
quarrel  with  Mahoney  at  his  distillery,  who 
struck  him  a  fearful  Mow  with  a  hatchet, 
and  that  appellant's  home  was  in  Marion 
county,  "and  he  had  been  in  more  rows  than 
any  other  one  man  in  this  county."  The 
issue  being  joined,  the  case  was  submitted 
to  a  jury,  and  after  the  evidence  was  heard, 
and  the  instructions  given,  the  jury  return- 
ed a  verdict  for  the  appellees,  upon  which  a 
judgment  was  rendered  dismissing  the  peti- 
tion, and  for  appellees'  costs  against  the  ap- 
pellant, from  which  judgment  this  appeal  is 
prosecuted. 

During  the  progress  of  the  trial,  many  wit- 
nesses were  introduced  in  behalf  of  the  ap- 
pellees, and  testified  concerning  the  general 
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character  of  the  appellant  This  was  proper, 
for  In  such  cases  the  character  of  the  plain- 
tiff is  deemed  in  issue,  as  It  is  the  founda- 
tion for  his  claim  for  damages.  2  Suth. 
Dam.  (2d  Ed.)  !  152.  But  the  appellees  were 
permitted,  over  the  objections  of  the  appel- 
lant, to  bring  out  in  testimony  before  the  Jury 
many  instances  of  quarrels  and  disturbances 
in  which  the  appellant  had  been  concerned 
or  engaiered,  in  Marion  county,  and  this  is 
earnestly  urged  as  error  by  counsel  for  the 
appellant.  We  hold,  however,  that  this  tes- 
timony was  properly  admitted,  as  it  was  per- 
tinent to  the  Issue  made  by  the  averment  in 
the  answer  of  the  truth  of  that  part  of  the 
obnoxious  publication  which  represented  the 
appellant  as  having  been  in  more  rows  than 
any  other  one  man  In  the  county,  which  may 
be  said  to  be  the  only  part  of  It  that  was 
libelous  per  se.  Just  how  far  the  testimony 
as  to  specific  acts  of  disorder  on  the  part  of 
the  appellant  went  towards  establishing  the 
truth  of  the  libelous  charge,  was  for  the  Jury 
to  decide.  Such  testimony  would  not,  have 
been  admissible  to  Impeach  the  general  char- 
acter of  the  appellant,  and  It  was  not  oftered 
or  admitted  for  that  puri)08e.  But  that  the 
appellees  bad  the  right  to  prove  the  truth  of 
the  alleged  libelous  charge  in  this  way, 
there  can  be  no  doubt. 

Exception  was  also  taken,  In  behalf  of  the 
appellant,  to  the  testimony  of  some  of  the 
witnesses  who  were  introduced  to  Impeach 
his  general  character,  on  the  ground  that 
they  did  not  qualify  themselves  as  witnesses 
as  to  his  general  character,  by  showing  that 
they  were  acquainted  with  it  A  few  of  the 
witnesses  did  not  show  clearly  that  they 
were  acquainted  with  appellant's  general 
reputation,  in  strict  compliance  with  the 
rule  on  that  subject;  but  on  examining 
their  testimony,  we  do  not  think,  in  the  light 
of  all  of  the  testimony,  that  it  was  preju- 
dicial to  the  substantial  rights  of  the  appel- 
lant on  the  merits. 

The  Instructions  given  by  the  court  con- 
tained a  fair  presentation  of  the  law  of  the 
case.  After  properly  defining  malice,  in  its 
legal  sense,  to  be  a  wrongful  act  done  to  an- 
other without  Just  cause  or  excuse,  the  Jury 
were  told.  In  substance,  that  the  appellant 
was  entitled  to  a  verdict  at  their  hands  If  the 
evidence  showed  that  the  publication  was 
untrue,  and  that  in  that  event  the  amount  of 
recovery  was  to  be  fixed  by  them,  not  ex- 
ceeding the  amount  claimed,  from  a  con- 
sideration of  all  the  facts  and  circumstances 
proved  In  the  case.  This  was  done  at  the  re- 
quest of  the  appellant,  and,  although  except- 
ed to  by  the  appellees.  It  was  not  objection- 
able, when  taken  in  connection  with  other  in- 
structions that  were  given.  Two  other  in- 
structions were  requested  by  the  appellant 
and  refused  by  the  court.  In  one  of  them 
the  court  was  requeste<l  to  submit  a  state  of 
case  In  which  the  Jury  might  give  punitive 
damages,  and  It  was  properly  refused  be- 
cause there  was  no  evidence  that  would  have 


authorized  such  an  instruction.  The  othei 
was  properly  rejected  because  it  waa  sub- 
stantially covered  by  the  instruction  above 
recited,  submitting  the  state  of  facts  upon 
which  the  appellant  was  entitled  to  recover, 
from  the  standpoint  of  the  appellant 

In  behalf  of  the  appellees,  coimsel  request- 
ed the  court  to  instruct  the  Jury,  in  sub- 
stance, (1)  that  If  the  dispatch  containing  the 
alleged  libelous  statements  was  published 
without  actual  malice,  but  in  good  faith,  and 
In  the  belief  that  It  was  true;  and  (2)  that 
If  the  publication  was  proved  to  be  true  In 
fact,  or  substantially  true  as  published,— 
they  should,  In  either  event  find  for  the  ap- 
pellees. These  requests  were  granted,  and 
exception  was  taken  In  behalf  of  the  ap- 
pellant. The  second  request  was  properly 
granted.  Vance  v.  Courier-Journal  Co.,  9.T 
Ky.  41,  28  S.  W.  591.  But  the  first  Is  sub- 
ject to  the  objection  that  it  based  the  im- 
munity of  the  appellees  upon  the  absence  o' 
actual  malice,  when  a  state  of  facts  had 
been  submitted,  upon  which  the  Jury  werr 
told  that  the  appellees  might  be  held  liable, 
from  which,  if  they  were  proved,  malice  wa> 
to  be  Implied.  But,  looking  at  the  whole 
case,  we  are  satisfied  that  the  substantial 
rights  of  the  appellant,  on  the  merits,  wer« 
not  prejudiced  by  this  objectionable  Instruc- 
tion. And  upon  the  facts  and  circumstancp>^ 
in  evidence,  and  the  law  as  given,  the  jury 
having  found,  in  effect  that  the  libelous 
part  of  the  publication  was  substantlally 
true,  and  there  being  sufhcient  evidence  to 
support  that  finding,  and  no  error  having 
been  committed  that  was  prejudicial  to  tho 
substantial  rights  of  the  appellant,  the  judg- 
ment Is  aflSnned. 


AMERICAN  HARROW  CO.  r.  MARTIN. 
(Court  of  Aroeals  of  Kentucky.  Jane  11, 1886.) 
Salb — Falsb  Rbpbesbntations—  Rsscissiosf . 
R^reaentations  which  prove  untrue,  by 
the  seller  of  a  combination  harrow,  seeder,  and 
cultivator,  as  to  the  efficiency  of  the  implement 
due  to  the  fact  that  the  wheat  sown  thereby 
would  not  properly  germinate,  is  not  ground 
for  rescission,  where  it  appears  that  the  buyer 
himself  tested  the  implement  six  weeks  before 
completing  the  purchase,  as  by  ordinary  care 
he  should  have  discovered  sach  fact  prior  to  the 
purchase. 

Appeal  from  circuit  court  Livingston 
county. 

"Not  to  be  officially  reported." 

Action  by  the  American  Harrow  Company 
against  J.  L.  Martin.  There  was  a  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed. 

J.  K.  Hendklck  and  Wm.  Marble,  tor  ap- 
pellant N.  H.  Bigham  and  J.  C  Hodge,  for 
appellee. 

LEWIS,  J.  The  American  Harrow  Company 
brought  this  action  on  a  promissory  note  for 
$600,  executed  by  J.  L.  Martin,  November  5, 
1892,  and  due  December  1,  1S93,  the  consid- 
eration being  12  fanning  Implements,  each 
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Ijelng  called  and  known  as  a  "seeder,  harrow, 
And  cultivator  combined."  The  ground  of  de- 
fense Is  alleged  fraudulent  representations 
made  by  plaintiff  to  defendant  as  to  the 
quality,  efficiency,  and  utility  of  the  Imple- 
ments. And  the  question  on  this  appeal  Is 
whether  the  lower  court  properly  overruled 
the  demurrer  to  the  answer,  which,  because 
plaintiff  declined  to  plead  further,  was  fol- 
lowed by  judgment  dismissing  the  actf&n. 
In  determining  whether  the  buyer  of  per- 
sonal property  is  entitled  to  rescission  upon 
the  ground  of  fraudulent  representation  as 
to  quality  and  capability  of  the  article  sold, 
the  distinction  must  be  Icept  In  view  between 
the  statement  of  a  material  and  essential 
fact  In  regard  to  it  and  mere  commendation 
of  its  value  and  utility.  And  It  Is  a  funda- 
mental condition  of  the  buyer's  right  to 
rescind  upon  such  ground  that  he  was  ac- 
tually deceived,  and  induced  to  purchase  by 
the  alleged  false  representation  of  material 
fact  or  facts.  Also  the  rule  caveat  emptor 
generally  applies  when  the  article  offered  for 
sale  is  open  to  Inspection  of  the  buyer.  But 
that  rule  does  not  apply  when  the  seller  has 
full  knowledge  of  the  quality,  character,  and 
-capability  of  the  article  or  implement,  and 
the  buyer,  by  reason  of  lack  of  experience 
«r  capacity,  has  not  such  knowledge,  and 
must  necessarily  and  does  rely  upon  repre- 
-sentations  of  the  seller.  Many  representa- 
tions as  to  the  character  and  capability  of 
the  farming  Implements  in  question  are  al- 
leged In  the  answer  of  defendant  to  have 
been  made  to  him  by  plaintiff.  But  most  of 
them  were  evidently  mere  commendations  of 
the  machine,  and  not  representations  of  ma- 
terial facts.  But  the  alleged  representations 
that  it  could  be  used  successfully  and  profit- 
ably aa  a  plow,  harrow,  rake,  and  seed  sower; 
that  it  would  harrow  through  stalks  or  mud 
as  well  as  clean  ground;  and  that  it  worked 
well  in  roots  which  did  not  interfere  with  its 
operation, — were  material,  and  in  regard  to 
which  plaintiff,  being  the  manufacturer, 
must  be  considered  to  have  had  full  knowl- 
edge, while  defendant  was  comparatively 
uninformed.  But  it  is  admitted  In  his  an- 
«wer  that  defendant,  before  concluding  the 
purchase  and  executing  the  note  sued  on, 
did  actually  test  one  of  the  Implements  by 
flowing  with  it  about  40  acres  of  wheat;  and 
that  was  done  more  than  a  month  before 
conclusion  of  the  purchase  of  the  12  imple- 
ments, all  but  one  of  which  he  evidently  pur- 
chased for  resale.  It  is  true,  he  states  it 
was  not  known  to  him  at  date  of  the  note 
— ^the  fact  afterwards  found  out— that  the 
wheat  so  sown  did  not  fully  germinate.  But 
It  seems  to  us  a  person  of  ordinary  ex- 
perience and  diligence  might,  by  examina- 
tion, have  discovered  at  date  of  the  note 
whether  wheat  sown  six  weeks  prevloady 
liad  germinated.  As,  therefore,  defendant 
had,  before  completing  the  purchase,  ample 
opportunity  to,  and  did,  test  the  character 
and  quality  of  the  Implements,  and  it  la  not 


alleged  they  are  wholly  valueless,  the  rule 
caveat  emptor  should  be  applied;  and  conse- 
qnently  the  lower  court  erred  in  overruling 
plaintiff's  demurrer  to  the  answer  and  coun- 
terclaim. The  judgment  is  reversed  for  fur- 
ther proceedings  consistent  with  this  opin- 
ion. 


NORTHCUTT  et  al.  v.  JUBTT  et  al. 
(Court  of  Appeals  of  Hentucky.  June  11, 1886.) 
Juror — Rklationsbip  to  PiiKTicg. 
The  fact  that  a  juror  was  a  relative  of 
both  appellants  and  appellees  in  the  eighth  de- 
gree, where  he  was  not  aware  of  it  when 
sworn,  and  it  does  not  appear  to  have  prevented 
a  fair  trial,  is  not  ground  for  reversal. 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 

"Not  to  be  officially  reported." 

Proceeding  by  Samuel  Juett  and  othefs 
in  the  Harrison  county  court  for  the  pro- 
bate of  the  will  of  Adam  Juett,  8r.,  de- 
ceased. From  a  judgment  of  the  circuit 
court  on  appeal  admitting  the  will  to  pro- 
bate, 6.  V.  Northcutt  and  others  appeal. 
Affirmed. 

J.  T.  Simon  and  W.  8.  Cason,  for  appel- 
lants.    Blanton  &  Berry,  for  appellees. 

GUFFT,  J.  A  paper  purporting  to  be  the 
last  will  of  Adam  Juett,  Sr.,  was  presented 
to  the  Harrison  county  court  for  probate, 
and  the  same  was  denied.  From  the  Judg- 
ment of  the  county  court  refusing  to  admit 
the  will  to  probate  an  appeal  was  taken  to 
the  circuit  court  by  Samuel  Juett,  Hester  A. 
Chipman,  and  others.  A  trial  in  the  circuit 
court  resulted  In  a  verdict  and  judgment 
finding  the  paper  In  question  to  be  the  true 
last  will  and  testament  of  decedent  The 
appellants'  motion  for  a  new  trial  being 
overruled,  they  have  apx>ealed.  A  number 
of  grounds  for  new  trial  were  filed,  but  the 
only  one  insisted  on  in  the  brief  filed  is  that 
Oeorge  P.  Martin,  one  of  the  Jury,  was  a 
relative  of  appellees,  being  a  relative  in  the 
eighth  degree.  It  also  appears  that  he  is 
also  of  kin  to  the  appellants  in  the  same  de- 
gree. It  seems  to  us  that  the  relationship 
was  too  distant  to  prejudice  appellants,  or 
to  entitle  them  to  a  new  trial.  It  seems 
that  the  Juror  was  not  aware  of  the  rela- 
tionship at  the  time  he  was  examined  and 
accepted.  It  does  not  appear  that  the  rela- 
tionship of  the  Juror  prevented  the  appel- 
lants from  having  a  fair  and  Impartial  triaL 
It  seems  to  us  that  the  Instructions  given  by 
the  court  correctly  presented  the  law  of  the 
case,  hence  no  error  was  committed  to  the 
prejudice  of  appellants  in  refusing  the  in- 
structions asked  for  by  them,  nor  do  we 
perceive  any  error  In  the  admission  or  re- 
jection of  evidence.  It  may  be  conceded 
that  the  testimony  is  conflicting,  but  it  was 
the  province  of  the  Jury  to  weigh  and  de- 
termine the  weight  to  be  given  to  the  evi- 
dence, and  we  cannot  say  that  the  verdict 
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is  against  the  eyldence,  or  not  supported  by 
sufficient  evidence.  We  see  no  reason  to 
support  the  motion  made  in  the  circuit  court 
to  dismiss  the  appeal  talcen  to  that  court 
from  the  judgment  of  the  county  court  The 
Judgment  below  is  affirmed. 


BOABD  OP  COUNCILMBN  OP  CITY  OP 

PBANKFOHT  v.  MUBBAY. 

(Court  of  Appeals  of  Kestucky.    June  10, 1896.) 

Street  Iuproteuiint— Osdixavce. 

1.  Under  St  M  3449,  3450,  providing  that 
the  common  oonncil  may  pass  ordinances  to  re- 
quire the  improTement  of  streets  at  the  cost 
of  the  abutting  owner,  and  that  on  the  passage 
of  the  ordinance,  it  shall  be  the  duty  of  the 
mayor  to  enter  into  contract  with  any  person 
offering  to  do  the  worlc,  on  the  best  terms, 
etc.,  an  ordinance  is  not  mvalid  because  giving 
the  abutting  owner  opportunity  to  do  the  worlc 
before  it  is  let  by  contract 

2.  An  ordinance  for  construction  of  side- 
wallis,  designating  the  location  of  the  streets 
to  be  improved,  and  providing  tliat  the  sidewalks 
shall  be  of  "brick,  and  curbed  with  stone,  and 
provided  with  stone  gutter  ways;  the  side- 
walks to  be  eight  feet  wide,  •  •  •  and  to 
be  at  the  grade  *  •  •  heretofore  fixed  by 
the  city  engineer,  •  •  •  as  shown  •  •  • 
by  stakes  already  set  in  front  of  said  respective 
lots,  or  parts  of  lots," — sufficiently  complies 
with  St  J  3449,  providing  that  the  ordinance 
shall  "fully  declare  and  prescribe  the  kind  and 
extent  of  improvements  to  I>e  made." 

Appeal  from  circuit  court,  Franlclln  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  board  of  counellmen  of  city 
of  Frankfort  against  Jamca  A.  Murray. 
Judgment  for  defendant  Plaintiffs  appeal. 
.Beversed. 

Hugh  Bodman  and  W.  H.  Julian,  for  ap- 
pellants.    Geo.  C.  Drane,  for  appellee. 

HAZELBIGO,  J.  The  common  council  of 
the  city  of  Pranltfort  a  city  of  the  third 
class,  adopted  an  ordinance  requiring  the 
appellee  and  other  owners  of  certain  de- 
scribed property,  witliin  30  days,  to  construct 
sidewall^s,  curbing,  and  gutter  ways,  of  a 
particular  description,  in  front  of  their  re- 
spective lots.  The  appellee  failing,  for  the 
time  indicated,  to  comply  with  the  ordinance, 
after  notice  of  its  passage,  the  mayor,  after 
advertisement  as  provided  by  law,  contract- 
ed for  the  construction  of  the  worlt  with  the 
appellant  Noonan,  which  contract  was  rati- 
fied by  the  counciL  The  work  was  there- 
upon completed  under  the  supervision  of  the 
mayor  and  engineer,  aud  the  cost  appor- 
tioned among  the  property  owners,  as  re- 
quired by  the  charter  of  the  city.  The  board 
approved  the  estimates  and  apportionment, 
but  the  appellee,  insisting  that  the  ordinance 
is  invalid,  refuses  to  pay  this  assessment 
against  him,  of  $138.60.  The  ordinance  is 
alleged  to  be  invalid  because  not  in  accord- 
ance with  the  provisions  of  the  city  charter. 
Section  3449  of  the  Kentucky  Statutes  pro- 
vides that  "the  common  council  shall  have 
power  to  pass  ordinances  to  require  the  im- 


provement of  streets  and  alleys,  subject  to 
the  mode  and  manner  herein  designated, 
either  by  grading  and  paving,  or  by  grading, 
paving  and  macadamizing,  at  the  cost  of  the 
owner  or  owners  of  the  ground  fronting 
such  improvement,  and  the  cost  of  such  im- 
provement to  be  apportioned  according  to 
the  number  of  feet  front  each  may  own," 
etc  Section  3450  provides  that  "upon  the 
passage  of  any  ordinance  requiring  the  im- 
provement of  streets  and  alleys,  or  parts 
thereof,  it  shall  be  the  duty  of  the  mayor  to 
enter  into  contract  with  any  person  or  per- 
sons offering  or  agreeing  to  do  the  work  re- 
quired to  be  done  by  such  ordinance,  upon 
the  best  and  most  advantageous  terms," 
etc.  The  contention  of  appellee  is  that  the 
ordinance  is  violative  of  the  law,  in  that  it 
requires  the  lot  owners  to  construct  the  im- 
provement in  front  of  their  respective  lots, 
when  the  section  quoted  does  not  authorize 
the  council  to  so  require,  but,  on  the  contrary, 
provides  that  upon  the  passage  of  the  or- 
dinance, the  ma,*'or  shall  enter  into  a  con- 
tract with  any  person,  etc.  The  trial  court 
seems  to  have  been  of  that  opinion.  At  any 
rate,  it  sustained  a  demurrer  to  the  petition 
seeking  to  enforce  the  lien  provided  by  the 
statute,  upon  the  ground,  as  argued  by  ap- 
pellee's counsel,  that  the  ordinance  was  in- 
valid, because  it  did  not  conform  to  the  sec- 
tions quoted.  We  cannot  reach  this  con- 
clusion. It  may  be  that  the  council  may 
require  the  improvement  to  be  done  at  the 
cost  of  the  owner,  under  the  mayor's  con- 
tract with  some  other  person,  without  af- 
fording the  owner  an  opportunity  of  doing 
it  himself;  and  we  are  Inclined  to  think  tliat 
the  law  admits  such  a  construction.  But  It 
does  not  follow,  because  such  an  opportunity 
Is  afforded  by  the  ordinance,  that  the  owner 
cnn  complain.  Very  serious  complaint  is 
often  urged  in  cases  of  this  kind  because 
such  an  opportunity  is  not  given,  and  with 
a  better  show  of  reason  than  when  the  own- 
er is  given  a  chance  to  do  the  work  himself. 
Besides,  the  work  here  has  in  fact  been 
done,  and  done  under  the  mayor's  contract 
with  Noonan,  after  approval  by  the  council, 
as  required  by  the  charter. 

It  is  also  argued  by  counsel  that  the  or- 
dinance does  not  "fully  declare  and  prescribe 
the  kind  and  extent  of  improvement  to  be 
made."  Section  3449.  An  Inspection  of 
the  ordinance,  however,  shows  a  substantial 
compliance  with  tills  provision.  In  Hydes  v. 
Joyes,  4  BusIl  464  (a  case  relied  on  by  coun- 
sel), the  ordinance  provided  that  certain  side- 
walks "or  such  portions  of  said  8idewa!k»>, 
as  the  city  engineer  may  direct,  be  graded 
and  paved  at  the  costs  of  the  owners  of 
property  botmdlng  thereon;  said  work  to  be 
done  subject  to  the  supervision  and  control 
of  the  city  engineer,"  etc.  And  this  court  held 
It  invalid,  because  it  was  an  attempted  delega- 
tion of  legislative  power.  The  en^eer  might 
have  determined,  the  court  reasoned,  to  pave 
one  portion  with  brick,  one  with  stone,  and  an- 
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other  with  plank,  wlthont  transcending  his  an- 
thority,  though  auch  an  ordinance  would  hard- 
ly hare  received  any  support  in  the  legialatlye 
body  of  the  dty.  Here  the  location  of  the 
streets  to  be  improved,  and  the  lots  and  parts 
of  lota  of  the  owners,  were  sufficiently  designat- 
ed in  the  ordinance,  and  the  sidewalks  were  to 
be  of  "brick,  and  curbed  with  stone,  and  pro- 
vided with  stone  gutter  ways;  the  sidewalks 
to  be  eight  feet  wide  from  the  line  of  the  re- 
spective lots  to  the  inside  line  of  the  cnrbhig, 
and  to  be  at  the  grade  or  elevation  heretofore 
fixed  by  the  city  engineer,  and  adopted  by  this 
board,  and  as  shown  and  established  by  stakes 
already  set  in  front  of  said  respective  lots  or 
parts  of  lots."  Wa  do  not  think  the  ordinance 
is  invalid  because  the  kind  of  stone,  and  its 
thickness  and  width,  are  not  prescribed.  8ome 
of  the  details  of  this  kind  of  work  may  prop- 
erly be  left  to  the  city  engineer,  without  a 
violation  of  the  law  forbidding  the  delegation 
of  legislative  power. 

In  our  opinion,  therefore,  the  petition  of  the 
appellants  states  a  good  cause  of  action,  under 
the  provisions  of  the  statute,  and  the  demurrer 
ought  to  have  been  overruled.  Judgment  re- 
versed, for  proceedings  consistent  with  this 
opinion. 


LOUISVILLB  &  N.  R.  CO.  v.  OFFUTT. 
(Court  of  Appeals  of  Kentucky.   June  12,  1896.) 
Hastbk  and  Servant— Contraot  or  Hrutyo    Iit- 

TBBPKBTATION — VaLIOITT— StAIOTE 

OF  Fkaudb. 

1.  Plaintiff  alleged  that  defendant  agreed 
to  give  him  regular  work  as  freight  conductor, 
and  "that  said  regular  work  would  continue 
so  lone  as  this  plaiutifF  did  faithful  and  honest 
work,  at  a  specified  compensation  per  month. 
Held,  that  the  contract  was  indefinite  as  to  term 
of  service,  and  terminable  at  any  time  by  ei- 
ther party. 

2.  Where  a  contract  of  hiring  does  not  bind 
the  employ^  to  serve  tlie  employer  either  a 
delinite  or  indefinite  time,  the  employer  may 
terminate  the  contract  at  any  time,  though  he 
agreed  to  give  the  employ6  work  as  long  as  he 
did  honest  and  faittifui  work. 

3.  An  agreement  by  an  employer  to  give 
the  employe  regular  work  as  long  as  he  does 
faithful  and  honest  service  is  legal. 

4.  A  parol  agreement  by  an  employer  to 
give  the  employ6  regular  work  as  long  as  he 
does  faithful  and  honest  service  is  not  within 
the  statute  of  frauds. 

Appe<il  from  circuit  court,  Warren  county. 

"To  be  officially  reported." 

Action  by  James  T.  OfTutt  against  the  Loa- 
Isvllle  &  Nashville  Railroad  Company  for 
breach  of  a  contract  of  hiring.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

J.  A.  Mitchell,  H.  W.  Bruce,  and  Wm.  Lind- 
say, for  appellant  E.  W.  HInes,  Sims  & 
Covington,  and  H.  B.  Hines,  for  appellee. 

LANDBS,  J.  The  appellee,  having  been 
employed  for  a  number  of  years  as  brake- 
man  and  freight  conductor  by  the  appellant 
on  its  road  from  Bowling  Green,  Ky.,  to 
:Nashvllle,    Tens.,    was    discharged    in    the 


month  at  April  or  May,  1800,  for  violating 
some  of  the  roles  of  the  company.  Early  la 
the  month  of  July  following,  there  was  a 
pending  strike  among  the  trainmen  of  the 
company  at  Wilder's  Station,  near  Cincin- 
nati, Olilo,  when  It  became  necessary  for  the 
company  to  procure  m&a.  to  take  the  place  of 
the  strikers,  in  order  that  it  might  be  en- 
abled to  handle  Its  freight  traffic  promptly. 
For  this  purpose,  one  W.  J.  Stewart,  who 
was  at  the  time  a  "detective"  or  "special 
agent"  in  the  employment  of  the  company, 
was  sent  by  Mr.  Metcalfe,  the  general  man- 
ager, to  Bowling  Green,  and,  under  special 
authority  conferred  upon  him  by  the  general 
manager,  proposed  to  hire  the  appellee  to  go 
to  Wilder's,  and  work  for  the  company  in 
moving  its  trains,  which  had  been  stopped 
by  reason  of  the  strike,  offering  him  $5  per 
day  and  his  expenses  for  the  time  he  might 
be  thus  employed.  The  appellee  accepted 
this  special  employment,  went  to  Wilder's  on 
transportation  furnished  him  by  the  compa- 
ny, worked  for  the  company  for  two  or  three 
days,  returned  to  Boiling  Green  after  the 
trouble  with  the  strikers  was  settled,  and 
was  paid  for  the  whole  time  he  was  absent, 
including  the  days  of  his  actual  service,  mak- 
ing eight  days  in  all,  the  sum  of  $40.  The 
appellee  claims  that,  at  the  time  be  accepted 
the  employment  for  the  special  service  re- 
ferred to.  he  asked  Stewart  that  he  might 
be  restored  to  the  position  in  the  service  of 
the  company  from  which  be  had  been  dis- 
charged as  above  stated,  and  that  Stewart 
then  and  there  promised  and  contracted  with 
uim,  in  substance,  that  he  should  be  restored 
to  the  position,  and  that  he  should  keep  it  so 
long  as  he  did  faithful  and  honest  work  for 
the  company.  He  claims  that  the  same  con- 
tract was  made  with  him  also  by  G.  E.  Ev- 
ans, who  was  the  superintendent  of  trans- 
portation in  the  service  of  the  company,  and 
whom  he  met  at  Wilder's,  and  subsequently, 
after  the  special  employment  was  terminat- 
ed, by  Mr.  Eellohn,  who  was  the  assistant 
general  manager  of  the  company.  But  each 
of  these  men  deuied  in  his  testimony  that  he 
made  any  such  bargain  or  contract  with 
him;  and  it  appears  from  the  testimony  of 
both  Stewart  and  Evans  that  they  had  no 
authority  to  make  any  such  contract  for  the 
company;  that  such  authority  did  not  ai>- 
pertaln  to  the  positions  which  they  held; 
but  that  the  employment  of  men  for  such 
regular  service  of  the  comi)any  was  within 
the  purview  of  the  authority  and  duties  of 
the  division  superintendents  and  their  supe- 
rior officers.  But  it  appears  tfova  the  evi- 
dence that  the  appellee  was  kept  on  the  pay 
roll  as  freight  conductor,  with  directions  to 
wait  until  a  place  could  be  found  for  him, 
and  that,  l>esides  the  $40  paid  to  him  for  said 
special  service,  he  received  $46  as  the  bal- 
ance of  his  pay  for  the  month  of  July,  and 
$80  for  the  month  of  August,  and  that  on 
the  26th  day  of  September,  1S90.  he  received 
formal   notice   from   the   company   that   he 
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would  be  allowed  no  more  time,  wblch  was 
'  equivalent  to  a  discharge  from  the  service  oC 
the  company. 

This  suit  was  brought  by  the  appellee  on 
the  nth  day  of  October,  1890,  to  recover  pay 
for  the  Ume,  to  the  26th  day  of  September, 
for  which  he  had  received  no  pay,  and  the 
sum  of  $10,000  damages  for  breach  of  the 
alleged  contract  for  regular  or  permanent 
employment.  There  Is  no  controversy  be- 
tween the  parties  as  to  the  special  employ- 
ment  of  the  appellee  by  Stewart  for  service 
at  Wllder's.  or  as  to  the  pay  he  was  to  re- 
ceiye,  and  did  receive,  therefor.  But  the  al- 
leged contract  for  regular  employment  is 
stated  in  the  petition  to  have  been  made  at 
the  time  the  contract  for  the  special  service 
was  made,  and  is  set  forth  in  these  words, 
viz.:  "•  ♦  •  And  at  said  time  the  said  de- 
fendant further  agreed  and  promised  and 
contracted  with  this  plalntift  that  when  said 
strike  was  ended,  and  the  r^ular  trainmen 
returned  to  their  work  at  said  points.  It 
would  give  to  said  plaintiff  regular  work  as 
freight  conductor  on  its  road  from  Bowling 
Green,  Kentucky,  to  Nashville,  Tennessee, 
and  would  restore  him  to  his  old  crew  with 
which  he  bad  worked  prior  to  his  going  to 
the  state  of  Ohio,  and  that  said  regular  work 
would  continue  so  long  as  this  plaintiff  did 
faithful  and  honest  woric  for  the  defendant" 
In  an  amended  petition,  the  same  statement 
of  the  alleged  contract  was  substantially 
made,  with  this  addition,  viz.:  "•  •  •  And 
that,  as  his  compensation  for  such  work,  they 
would  pay  him  at  the  rate  of  $95.00  per 
luonth,  which  said  sum  of  $95.00  they  agreed 
and  promised  to  pay  him  monthly."  The  al- 
legations of  the  petition  and  amendments 
nere  denied  by  the  answer,  and  the  issue 
thus  made  was  tried  before  a  Jury  in  the 
court  l)elow  in  June,.  1891;  and,  upon  a  ver- 
dict in  favor  of  the  appellee  for  $575,  a  judg- 
ment was  rmdered,  which  was  reversed  on 
appeal  to  the  superior  court,  and  the  case 
sent  back  for  a  new  trial.  The  second  trial 
resulted  in  a  verdict  and  Judgment  against 
the  appellant  for  $1,500,  and,  the  court  hav- 
ing refused  to  grant  a  new  trial,  that  Judg- 
ment, on  appeal,  is  now  before  us  for  revi- 
sion. 

At  the  conclusion  of  the  testimony,  the 
court,  on  its  own  motion,  grave  to  the  jury 
eight  instructions,  which  embodied  the 
views  held  by  the  court  as  to  the  law  of 
the  case,  all  of  which  were  excepted  to  by 
counsel  for  the  appellant.  Counsel  for  the 
appellant  also  made  three  requests  for  in- 
structions, which  were  refused  by  the  court, 
and  the  action  of  the  court  In  refusing  the 
requests  was  duly  excepted  to.  Error  In 
thus  giving  and  refusing  instiructious,  and 
that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  and  was  contrary  to  law, 
were,  with  others,  alleged  as  grounds  for  a 
new  trial 

Counsel  for  the  appellee,  in  their  brief,  re- 
ly mainly  upon  the  opinion  of  the  superior 


court  delivered  in  deciding  the  case  on  the 
former  appeal,  which,  it  is  claimed,  ir- 
revocably settled  the  law  of  the  case;  and, 
in  attempting  to  apply  the  law  as  it  was- 
held  by  the  superior  court  to  the  case  as  It 
is  presented  in  the  record  before  us,  it  is- 
contended  that  the  judgment  must  there- 
fore be  affirmed.  Ordinarily,  it  may  be 
conceded,  the  ruling  of  this  court  in  such 
cases  has  been,  and  shovild  be,  according 
to  this  contention  of  counsel  (Adams  Exp. 
Co.  T.  Hoeing,  88  Ky.  Rep.  373,  11  &  W. 
205);  but  we  cannot  allow  that  it  would  be 
proper  for  us  to  follow  the  opinion  of  that 
learned  court  in  any  such  case,  unless  the 
law  as  therein  held  applies  to  the  facts  la 
the  record  before  us  on  a  second  appeal. 
On  the  former  appeal,  the  superior  court 
held  that  the  contract  alleged  in  the  peti- 
tion was  not  illegal  or  against  public  pol- 
icy; that  it  was  not  within  the  statute  of 
frauds;  and  that  a  discharged  employ^ 
for  a  fixed  term,  who  sues  and  whose  case 
is  tried  before  the  expiration  of  his  term 
of  employment,  can  recover  damages  from 
his  employer  for  discharging  him  only  up 
to  the  date  of  the  trial.  These  are,  un- 
doubtedly, correct  principles  of  law,  and 
the  first  and  second,  as  stated,  unques- 
tionably apply  to  this  case  as  it  appears  in 
the  record  before  us.  We  can  conceive  of 
no  reason  for  holding  that  a  contract  of  em- 
ployment or  of  service,  either  for  a  fixed 
term  or  for  an  indefinite  time,  would  not 
be  legal,  or  would  be  against  public  policy. 
In  actual  experience,  such  contracts  are 
constantly  made;  and,  on  both  principle- 
and  authority,  such  contracts  must  be  held 
not  to  be  within  the  statute  of  frauds,  and 
therefore  may  be  made  by  paroL  The  third 
principle  or  rule  is  likewise  well  settled. 
But  whether  it  applies  to  this  case  must  be 
determined  from  this  record.  It  is  clear  to 
us,  after  a  careful  examination  of  the  evi- 
dence in  the  record,  that  the  appellee  failed 
to  establish  that  a  contract  of  any  kind 
was  made  between  the  appellant  and  him, 
except  for  the  temporary  and  special  serv- 
ice that  has  been  stated,  and  for  which  he 
received,  as  he  admits,  the  sum  of  $40.  Be- 
yond this,  he  failed  either  to  allege  or  prove 
that  he  bound  himself  to  serve  the  appel- 
lant either  for  a  definite  or  an  indefinite 
time,  even  conceding  that  the  appellant 
promised  to  employ  him  as  alleged  in  the 
petition.  Upon  his  own  showing,  the  ap- 
pellant had  no  right  to  make  him  answer 
in  damages  if  he  failed  or  refused  to  enter 
its  service. 

It  will  thus  be  seen  that  the  essential 
element  of  mutuality  of  obligation  was 
omitted  from  the  alleged  conti-act  of  hiring 
for  the  breach  of  which  his  suit  was 
biought  In  addition  to  this,  the  evidence 
clearly  shows  that  the  two  officers  or  em- 
ployes of  the  appellant,  Stewart  and  Evans, 
the  "special  agent"  or  "detective,"  and  the 
superintendent    of    transportation    in    the 
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service  of  the  appellant,  who,  he  alleged, 
promised  him  his  old  place  in  the  service 
of  the  company,  had  no  authority  to  bind 
the  appellant  by  any  such  contract  of  bir^ 
ing;  and  It  Is  scarcely  conceivable  that  the 
appeUee,  who  had  been  in  the  service  of  the 
company,  as  he  testified,  for  12  or  13  years, 
did  not  know  that  such  employes'  of  the 
appellant  had  no  authority  to  employ  its 
conductors  for  regular  or  permanent  serv- 
ice, or  that  he  was  not  aware  that  it  was 
the  custom  of  the  appellant,  which  was 
shown  by  uncontradicted  testimony,  to  em- 
ploy conductors,  brakemen,  etc.,  without 
reference  to  any  length  of  time  of  service, 
and  subject  to  dismissal  at  any  time,  and 
with  the  right  on  the  part  of  such  employes 
to  leave  the  service  at  any  time.  Never- 
theless, it  further  appears  clearly  from  the 
testimony  that  the  appellant,  without  being 
bound  by  contract  so  to  do,  placed  the  name 
of  the  appellee  on  its  pay  roll,  with  direc- 
tions to  him  to  wait  until  employment  could 
be  found  for  him,  and  that  it  expected  and 
intended  to  furnish  him  employment,  doubt- 
less of  the  character  of  his  former  employ- 
ment, from  which  he  had  been  discharged. 
Having  done  this,  and  having  paid  the  ap- 
pellee for  a  i>ortlon  of  the  time  of  his  wait- 
ing for  work,  as  If  he  were  in  actual  em- 
ployment, as  he  was  directed  or  requested 
to  do,  the  appellee  had  the  right  to  expect 
payment  for  the  whole  time  of  his  waiting 
up  to  the  date  on  which  be  was  notified  of 
his  discharge.  But  if  it  be  conceded  that 
there  was  a  contract  for  regular  employ- 
ment, as  alleged  in  the  petition  and  amend- 
ed petition,  still  the  contract,  as  alleged 
and  proved,  being  that  "said  regular  work 
would  continue  so  long  as  this  plaintiff  did 
faithful  and  honest  work  for  the  defend- 
ant," was  a  contract  indefinite  as  to  time 
or  term  of  employment  or  service,  and  was 
therefore  subject  to  be  terminated  at  any 
time,  at  the  discretion  of  either  party  to  It. 
Railroad  Co.  v.  Harvey  (Ky.)  34  S.  W.  1069. 
The  Inevitable  conclusion  Is  that  the  prin- 
ciple or  rule  of  law  laid  down  in  the  opin- 
ion of  the  superior  court,  as  to  the  recovery 
of  damages  by  an  employ^  for  a  fixed  term, 
who  has  been  discharged  without  cause  by 
his  employer,  has  no  application  to  the 
facts  of  this  case  as  they  are  presented  in 
the  record.  The  well-settled  rule  with  ref- 
erence to  the  character  of  hiring  that  Is  set 
up  in  the  petition  and  amended  petition  Is 
that  when  the  term  of  service  is  left  dis- 
cretionary with  either  party,  or  when  it  is 
not  definite  as  to  time,  or  when  it  was  for 
a  definite  time,  provided  both  parties  are 
satisfied,  in  either  event  either  party  has 
the  right  to  terminate  it  at  any  time,  and 
no  cause  therefor  need  be  alleged  or  proved. 
Wood,  Mast  &  Serv.  (2d  Ed.)  §§  133,  136; 
14  Am.  &  Eng.  Enc.  Law,  pp.  776,  790; 
Railroad  Co.  v.  Harvey,  supra.  In  addi- 
tion to  the  authorities  here  referred  to,  the 
rule  as  stated  is  sustained  by  the  cases  re- 


ferred to  and  quoted  in  the  brief  of  counsel 
for  the  appellant;  the  case  of  Railway  Co. 
V.  Scott  (Tex.  Sup.)  10  S.  W.  99,  being  an 
especially  Instructive  case. 

In  the  view  that  we  have  taken  of  the 
case,  it  is  unnecessary  to  discuss  the  in- 
structions given  to  the  jury  by  the  court. 
Being  founded  upon  a  theory  of  the  law  as 
applicable  to  the  case  radically  different 
from  our  views,  it  follows  that  they  were 
erroneous.  Upon  the  case  as  it  is  presented 
in  the  record,  the  appellant  had  the  right 
to  terminate  the  relation  between  it  and 
the  appellee  at  wUl  and  without  cause,  and 
is  not  liable  for  damages  for  so  doing.  But 
the  appellee  had  and  has  the  right  to  rea- 
sonable pay  for  the  time  he  waited  for  em- 
ployment or  work  from  the  appellant,  up 
to  the  date  on  which  he  received  notice  of 
discharge;  and  the  third  lostruction  request- 
ed by  counsel  for  the  appellant  on  this 
point  ought  to  have  been  given.  This  will 
entitle  the  appellee  to  reasonable  pay  for  his 
time  to  the  26th  day  of  September,  1890. 
deducting  what  he  has  received  therefor 
from  the  appellant  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  set  aside  the  verdict,  and  award 
the  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


LOUISVILLE  &  N.   R.   CO.   v.   HART- 
WELL  et  aL 
(Court  of  Appeals  of  Kratucky.   June  12, 1896.) 

CABBIEKS — RlOHT     or     COKSIONOB— FSBSnilPTIONa 

— Mbasure  of  Damaoes  for  Wbohofoi, 
Dblivbrt — Vbkdict. 

1.  The  shipper  of  goods,  after  d^very  to 
the  carrier  and  receipt  of  bill  of  lading,  amy 
make  the  delivery  to  the  consignee  condition- 
al on  the  tatter's  payment  of  a  draft,  provided 
the  bill  of  lading  has  not  been  forwarded  to 
the  consignee,  or  some  one  for  his  ase. 

2.  Where  the  consignor,  after  delivery  of 
the  goods  to  the  carrier  for  transportation,  di- 
rects that  they  shall  not  be  delivered  to  the 
consignee,  the  presumption  no  longer  obtains 
that  the  consignee  is  the  owner  of  the  goods. 

3.  The  measure  of  damages  for  wrongful 
delivery  of  the  goods  by  the  carrier  to  the  con- 
signee without  requiring  payment  of  a  draft, 
according  to  the  directions  of  the  consignor, 
cannot  exceed  the  value  of  the  goods. 

4.  Under  Civ.  Code,  i  329,  providing  that, 
if  by  a  verdict  either  party  is  entitled  to  re- 
cover money,  the  jury  must  assess  the  amount 
of  the  recovery,  the  court,  in  an  action  against 
a  carrier  for  wrongful  delivery  of  the  goods 
to  the  consignee  without  requiring  payment  of 
a  draft  in  accordance  with  the  directions  of 
its  consignor,  cannot  render  judgment  on  a  ver- 
dict which  fails  to  assess  the  amount  of  recov- 
ery. 

Appeal  from  circuit  court,  Hardin  coimty. 

"To  be  officially  reported." 

Action  by  F.  W.  Hartwell  and  others 
against  the  Louisville  &  Nashville  RaUroad 
Company.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.     Reversed. 

W.  H.  Marriott  for  appellant  R.  L.  Stith 
and  S.  H.  Bush,  for  appellees. 
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PATNTER,  J.  On  the  0th  of  September, 
1892,  Hartwell  delivered  to  the  appellant  tor 
shipment  to  A.  Pennlngrton  &  Co.,  of  St. 
Loots,  Mo.,  170  barrels  of  apples,  for  which 
he  recelyed  from  it  a  bill  of  lading.  On  the 
day  following,  Hartwell  made  a  draft  In  favor 
of  the  First  National  Bank  of  Ellzabethtown, 
Ky.,  on  the  ccmsignees,  A.  Pexmlngton  &  Co., 
for  $300,  and  at  the  same  time  delivered  to 
it  the  bill  of  lading.  He  then  notified  the  ap- 
pellant not  to  deliver  the  apples  to  the  con- 
signee unless  he  presented  the  bill  of  lading 
and  paid  the  draft  which  he  had  drawn  in 
favor  of  the  bank.  In  violation  of  Hartwell's 
order,  the  appellant  delivered  to  A.  Penning- 
ton &  Co.  the  apples,  without  requiring  them 
to  present  the  bill  of  lading  and  pay  the 
draft  The  bank  gave  Hartwell  credit  for  the 
draft,  but,  Pennington  &  Co.  falling  to  pay  it, 
this  action  was  brought  to  recover  the  amount 
of  it  of  the  appellant  The  answer  denied 
that  Hartwell  was  the  owner  of  the  apples, 
and  alleged  that  they  were  owned  by  Penn- 
ington &  Go.  The  shipper  of  goods  may,  even 
after  the  delivery  to  the  carrier,  and  after  the 
bill  of  lading  has  been  signed  and  delivered, 
alter  their  destination,  and  direct  their  deliv- 
ery to  another  consignee,  unless  the  bill  of 
lading  has  been  forwarded  to  the  consignee, 
or  some  one  for  his  use.  However,  this 
would  not  be  the  case  if  a  state  of  facts  exist- 
ed which  made  the  delivery  of  the  goods  to 
the  carrier  a  delivery  to  the  consignee  and  the 
owner  of  them  only  (Hutch.  Carr.  [2d  Ed.]  i 
134);  while  the  consignee  in  the  blU  of  lading 
is  presumptively  the  owner  of  the  goods,  and 
must  be  treated  by  the  carrier  as  the  owner, 
unless  he  has  notice  to  the  contrary.  When 
goods  are  shipped  deliverable  to  the  order  of 
the  consignor  for  and  on  account  of  the  con- 
signee, the  carrier  cannot  deliver  them  to  such 
consignee  except  upon  the  production  of  the 
bill  of  lading,  properly  indorsed  by  the  con- 
signor. When  the  goods  are  thus  shipped 
and  deliverable,  the  carrier  must  take  notice 
that  the  consignor  intended  to  retain  control 
of  the  disposition  of  the  goods.  Id.  S  130. 
So,  when  the  shipper  gives  notice,  after  they 
have  been  received  by  the  carrier  for  trans- 
portation, and  before  they  are  delivered  to 
the  consignee,  that  he  is  not  to  deliver  them 
to  the  consignee,  he  must  take  notice  that  the 
consignor  Intends  to  retain  control  of  their 
ultimate  disposition.  After  such  notice  the 
presumption  no  longer  obtains  that  the  con- 
signee is  the  owner  of  the  goods.  Bills  of  lad- 
ing are  consignable.  When  properly  indorsed, 
and  delivered  with  the  intention  of  passing 
the  title  to  them.  It  is  a  constructive  delivery 
of  the  goods.  Id.  $  129.  In  the  same  way 
they  could  be  pledged  to  pay  a  debt,  and  thus 
give  the  assignee  control  of  the  goods.  There 
was  no  proof  as  to  the  value  of  the  apple?  Tt 
was  essential  that  such  proof  should  have 
been  made  before  there  could  be  a  verdict  and 
Judgment  for  the  plaintiffs.  Civ.  Code,  {  126, 
subsec.  4.  Unless  they  had  a  value,  the  ap- 
pellant could  not  have  been  damaged,  except 


nominally,  on  account  of  the  delivery  of  the 
apples  to  Pennington  &  Co.  It  cannot  be  said, 
because  the  draft  was  for  $300,  ther^ore  the 
apples  were  of  equal  value,  and  that  tbere 
is  an  implied  obligation  on  the  part  of  the 
railroad  company  to  pay  that  amount  The 
company  can  only  be  made  to  pay  the  bank 
such  damages  as  It  sustained,  not  exceeding 
In  amount  the  value  of  the  apples,  but  in  no 
event  more  than  the  $300.  Section  329,  Civ. 
Code,  provides  that,  'If  by  a  general  verdict 
cither  party  be  entitled  to  recover  money  of 
the  adverse  party,  the  Jury,  in  their  verdict 
must  assess  the  amount  of  recovery."  In  this 
case  the  verdict  miist  be  general,  and.  If  any- 
thing, the  plaintiffs  were  entitled  to  recover 
money  of  the  defendant  The  court  failed  to 
tell  the  Jury  that  U"  they  found  for  the  plain- 
tiffs, they  should  assess  the  amount  of  recov- 
ery, and  the  Jury  did  not  fix  it  The  verdict 
is  as  follows:  "We,  of  the  Jury,  find  for  the 
plalntifCs."  Although  there  had  been  proof 
as  to  damages,  the  court  was  not  authorized 
to  render  a  Jud?rment  on  the  verdict,  because 
the  Jury  had  failed  to  assess  the  amount  of 
recovery.  The  testimony  of  Givens  and  Tal- 
bot in  rebuttal  should  have  been  given  in 
chief.  The  Judgment  Is  reversed  for  further 
proceedings  in  conformity  with  this  (pinion. 


OOX  V.  DAUGHBRTI. 
(Supreme  Court  of  Arkansas.    June  6,  1896.) 

IiANDIX}RD    AND    TbNAVT — UnaCTHORIZED  AGRBB- 
MENT — ADVBRSE   PoS8BBSIO<r — BOONDARIBS. 

1.  A  landowner  cannot  be  bound  by  an 
agreement  concerning  boundaries  signed  by  her 
tenant  at  will  without  authority,  and  Bnch  an 
instniment  is  inadmissible  to  affect  her  inter- 
est in  the  lands. 

2.  If  the  holding  be  adverse,  liaitations  run 
during  the  entire  time  of  a  landowner's  pos- 
session, whether  the  occupation  be  his  own  or 
that  of  his  tenant. 

3.  By  agreement  landowners  may  eBtal>- 
lish  a  final  and  decisive  boundary,  without 
reference  to  the  line  of  the  government  survey. 

Appeal  from  circuit  court,  Jackson  county; 
James  W.  Butler,  Judge. 

Ejectment  by  Carrie  T.  Daugherty  against 
Junius  B.  Cox.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Gustave  Jones  and  Marshall  &  Coffman,  for 
appeUant  M.  M  Stuck^  and  J.  W.  Phillips, 
for  appellee. 

BUNN,  0.  J.  This  is  a  suit  in  ejectment  by 
Carrie  T.  Daugherty,  the  alleged  owner, 
against  Junius  It  Cox,  tenant  in  possession  of 
a  strip  of  land  extending  north  and  south,  103 
feet  wide  at  north  and  100  feet  wide  at  south 
end.  Judgment  for  plaintiff,  and  defendant 
appeals  to  tltls  court 

The  facts  are  as  follows,  to  wit:  In  Octo- 
ber, 1881,  Ed  McDonald  was  owner,  by  In- 
heritance from  his  father,  of  the  N.  W.  frac- 
tional %  of  section  1,  township  11  N.,  range  3 
W.,  in  Jackson  county,  Ark.;  and  William 
Davis  of  the  N.  W.  %  of  the  N.  E.  %  of  said 
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section  1;  and  Jerry  Martin  was  the  owner  of 
the  S.  W.  %  of  the  N.  B.  %  of  said  section  1. 
There  la  evidence  that  In  March,  1881,  R.  B. 
McDonald,  Davis,  and  Martin  had  their  said 
lands  surveyed,  in  order  to  establish  a  divi- 
sion line  between  McDonald's  land  on  the 
west  and  those  of  Davis  and  Martin  on  the 
east  side.  In  pursuance  of  this  agreement,  a 
lane  for  a  public  highway  was  left  between 
the  tracts,  and  the  center  of  the  lane  was  es- 
tablished as  the  boundary  line  between  Mc- 
Donald on  the  west  and  Davis  and  Martin  on 
the  east;  and  all  their  fences,  houses,  and 
other  improvements  were  changed  to  suit  this 
adjustment  of  the  line  between  them.  By 
agreement  of  the  parties,  Felix  Simmons,  the 
•county  surveyor,  surveyed  the  lands,  and  es- 
tablished this  line  of  division  between  them, 
and  gave  them  a  certiflcate  of  his  survey, 
which  Is  as  follows  to  wit:  "This  survey  be- 
^ns  at  the  southwest  comer  of  section  1, 
township  11  north,  range  3  west,  where  I 
found  one  of  the  old  bearing  trees,  agreeing 
with  the  notes  in  distance  and  bearing,  from 
wliich  I  ran  north  Va.  com.  6  degrees  east, 
42  chains  and  42  Unks,  to  quarter  section  cor- 
ner, and  find  the  old  bearing  trees  standing, 
agreeing  with  the  notes;  thence  east  Va, 
com.  9  degrees  45  minutes  east,  38  chains  and 
67  links;  set  post  for  quarter  section  comer, 
from  which  a  white  oak,  14  Inches  in  diame- 
ter, tiears  west  29  links  distant,  and  a  black 
gum,  14  Inches  in  diameter,  bears  S.  48  &  ^ 
B.,  50  llnlcs  distant;  thence  east  35  chains  to 
quarter  section  comer  on  east  side,  where  the 
old  bearing  trees  arc  standing;  then  begin 
at  northeast  comer  of  section  1,  township  11 
north,  range  3  west,  which  stands  near  the 
residence  of  J.  R.  Cox,  and  which  Is  the  es- 
tablished comer,  I  run  west  "Va.  com.  6  de- 
grees east,  36-50  links,  and  set  post  for  quar- 
ter section  comer  on  the  north'  line  of  section 
1,  from  which  a  sweet  gum,  20  Inches  In 
<iiameter,  bears  N.,  50  deg.  W.,  181  links  dis- 
tant, and  a  white  oak,  50  Inches  In  diameter, 
bears  N.,  32  &  %  B.,  135  &  %  links  distant 
Wlilch  survey  I  certify  to  be  correct,  and  con- 
forming to  the  original  lines  and  comers. 
March  4th,  1881.  [Signed]  Felix  Simmons, 
County  Surveyor."  In  October,  1881,  Davis 
sold  his  part  of  the  land  to  Mrs.  C.  M.  Cox, 
the  mother  of  defendant  and  appellant,  Juni- 
us R.  Cox,  and  put  her  In  possession.  At 
this  time  the  land  had  not  been  actually  open- 
-ed  In  accordance  with  the  survey,  but  seems 
to  have  been  soon  afterwards.  It  appears 
that  before  this  line  was  established  one 
Bliza  Alexander  purchased  of  Martin  one 
acre  on  the  west  side  of  his  tract  and  In  mak- 
ing this  survey  this  acre  was  found  to  be  a 
IMrt  of  McDonald's  land  on  the  west  side  of 
the  line,  and  she  subsequently  paid  him  for 
it,  and  received  his  deed  on  the  24th  day  of 
January,  1882.  In  1890,  McDonald  sold  his 
fractional  quarter  section  to  Mrs.  Carrie  T. 
Daugherty,  since  Mrs.  McDougal,  the  plaln- 
tlflT;  and  on  the  Sd  of  December,  1890,  the 
following  agreement  was  executed  In  writing 


by  and  between  McDonald,  J.  R.  Cox,  and 
Martin,  to  wit:  "State  of  Arkansas,  County 
of  Jackson.  This  agreement,  entered  Into 
this  3rd  day  of  December,  A.  D.  1890,  by  the 
parties  of  R.  B.  McDonald,  J.  B.  Cox,  and 
Jerry  Martin,  that  we  will  let  the  lane  to  be 
the  dividing  line  between  our  lands  lying  in 
township  11,  section  1,  range  S  west,  until  we 
get  the  state  surveyor  to  run  the  lines.  The 
said  surveyor  to  commence  at  the  southeast 
comer  of  the  northeast  quarter  of  section  1, 
township  11,  range  3  west,  run  west,  and  give 
Martin  and  Cox  the  number  of  chains  and 
links  Cox's  deed  calls  for;  thence  west  on  the 
said  line  to  the  south  comer  of  the  north- 
west quarter  of  section  1,  township  11,  range 
3  west,  count  back  giving  R.  B.  McDonald 
the  number  of  chains  and  links  his  deed  calls 
for,  leaving  the  overplus  in  the  center;  then 
beginning  at  the  northeast  comer  of  the 
northeast  quarter  of  section  1,  township  11, 
range  3  west,  running  west  on  the  variation 
of  the  field  notes,  giving  J.  B.  Cox  the  num- 
ber of  chains  and  links  his  deed  calls  for; 
then  west  on  the  same  variation  to  the  north- 
west comer  of  the  northwest  quarter  of  sec- 
tion 1,  township  11,  range  3  west;  then  com- 
ing back  from  said  comer,  giving  McDonald 
the  number  of  chains  and  links  his  deed  calls 
for,  leaving  the  overplus  in  the  center,  R.  E. 
McDonald  receiving  one-half  of  the  overplus, 
J.  R.  Cos  and  Jeny  Martin  the  other  half; 
then  the  comer  located  by  said  surveyor  shall 
be  final.  [Signed]  R.  B.  McDonald.  J.  B. 
Oox.  Jerry  Martin."  "When  we  have  the 
lines  run,  I  wlU  see  that  Ed  McDonald's  part 
is  paid.    [Signed]    J.  B.  Cox." 

The  testimony  fails  to  show  any  authority 
in  J.  R.  Cox  to  sign  this  agreement;  his  moth- 
er, C.  M.  Cox,  still  being  the  owner,  and  he 
only  her  tenant  at  will.  The  testimony  shows 
that  Mrs.  0.  M.  Cox  had  been  in  continuous, 
uninterrupted  possession  of  her  tract  since 
she  purchased  It  from  Davis,  In  1881.  Wheth- 
er she  had  held  adversely  to  McDonald  and 
his  vendee  during  this  time  Is  one  of  the  prin- 
cipal matters  in  controversy,  as  upon  the  set- 
tlement of  this  question  depends  the  success 
or  failure  of  the  plea  of  the  statute  of  limita- 
tion made  by  defendant  J.  B.  Cox.  The  ob- 
ject and  effect  of  the  agreement  made  In  1890 
between  McDonald,  J.  R.  Cox,  and  Martin 
was  to  destroy  the  theory  of  defendant  that 
the  adjustment  of  1881  was  to  be  permanent 
and  final,  and  that  the  possession  of  the  par- 
ties given  and  taken  in  accordance  therewith 
was  adverse  the  one  to  the  other.  J.  B.  Cox 
having  no  authority  from  his  mother  to  bind 
her  by  this  agreement,  which  so  vitally  affect- 
ed her  Interest  In  her  lands,  the  written  agree- 
ment of  1890,  signed  by  him,  was  not  admis- 
sible in  evidence. 

In  the  second  instruction  given  by  the  court 
on  its  own  motion  over  the  objection  of  the 
defendant,  the  court,  in  effect,  confined  the 
period  of  the  running  of  the  statute  of  limita- 
tions to  the  time  J.  R.  Cox  held  possession  of 
the  land,  whereas  he  should  have  had  the 
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benefit  of  the  wtude  time  of  his  own  and  his 
mother's  possession.  Moreover,  in  this  same  In- 
struction, the  court,  disregarding  the  claim  of 
the  defendant  that  the  rights  of  the  parties 
were  fixed  by  the  adjustment  of  March,  1881, 
made  the  line  between  the  northwest  and  the 
northeast  quarters  of  said  section  as  estab- 
lished by  the  government  surveys  the  trut 
division  line  between  the  parties,  as  the  same 
was  ascertained  by  one  James  A.  Martin,  a 
surveyor  who  last  surveyed  the  lands.  This 
was  an  error.  If  the  first  adjustment  was  in 
fact  Intended  to  be  final  and  decisive,  it  mat- 
ters not  where  the  line  of  the  govemmeni 
survey  may  be.  The  whole  question  then 
turns  upou  whether  or  not  the  adjustment  of 
ISSl  was  intended  by  the  parties  to  be  final, 
and  not  what  was  the  true  line  between  their 
lands  according  to  the  government  surveys 
origrinally  made.  In  case  there  was  no  adverse 
holding  for  the  statutory  period.  Other  er- 
rors may  be  cured  on  a  new  trial  by  the  par- 
ties If  It  is  so  desired.  For  the  errors  named, 
the  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  rehearing. 


ARKANSAS  &  L.  RY.  CO.  v.  HARRIS. 
(Supreme  Court  of  Arlcansas.     May  30,  1896.) 
CiiBuiEBs— Posting  Fkbioht  Sobbdulbs— Pbnai. 

TT  — KkPARATION — rloTICE. 

1.  Act  March  24,  1887,  H  7,  12  (Sand.  & 
H.  Dig.  S§  6807,  6312),  require  that  all  railroad 
corporations  in  the  state  of  Arkansas  shall 
keep  posted  np,  at  every  depot  freight  office, 
printed  schedules  of  freight  rates;  and  that, 
for  a  Tiolation  of  the  act,  they  shall  forfeit  and 
pay  for  every  such  offense  a  certain  sum,  to 
be  recovered  by  a  civil  action  "by  the  party  ag- 
grieved"; but  that  a  notice  in  writing  of  the 
violation,  and  a  demand  for  reparation,  must 
be  served  by  claimant  15  days  before  the  com- 
mencement of  the  action.  Held,  that  the  repa- 
ration contemplated  by  the  act  was  compensa- 
tion for  injuries  or  wrongs  suffered  from  the 
failure  to  post  the  rates,  and  that  lience  only  a 
person  so  injuriously  affected  was  entitled  to 
the  penalty. 

2.  A  notice  which  does  not  state  how  claim- 
ant was  aggrieved  by  a  failure  to  post,  the  ex- 
tent of  his  grievances,  and  the  damage  occa- 
sioned thereby,  is  fatally  defective. 

Appeal  from  circuit  court,  Sevier  county; 
William  P.  FewzeU,  Judge. 

Action  by  Milton  Han'ls  against  the  Arkan- 
sas &  Louisiana  Railway  Company  for  a 
violation  of  the  act  requiring  the  posting  of 
printed  freight  schedules.  From  a  Judgment 
in  favor  of  plalntlfT,  defendant  appeals.  Re- 
versed. 

During  the  year  1893,  Milton  Harris  re- 
sided at  Nashville,  in  this  state,  and  dealt 
in  country  produce.  He  purchased  apples, 
bides,  chickens,  and  eggs,  and  shipped  them 
over  the  road  of  the  Arkansas  &  Louisiana 
Railway  Company.  In  this  time,  the  railway 
company  did  not  keep  posted  at  Its  depot 
freight  office  at  Nashville,  In  a  conspicuous 
place,  plainly  and  legibly  printed  scljedules 
of  its  rates  of  freight  and  charges;  and  the 
consequence  was,   whenever  Harris  wished 


to  find  out  what  the  charges  for  shipping 
any  of  his  property  over  the  railroad  was, 
he  asked  the  agent  of  the  company  for  the 
information,  and  received  it  Finally,  grow- 
ing weary  of  this  manner  of  doing  business, 
he,  on  the  12th  of  December,  1893,  gave  to 
the  agent  of  the  company  the  following  no- 
tice: 

"State  of  Arkansas,  County  of  Howard, 
Town  of  Nashville.  To  W.  B.  McDonald, 
Agent  of  the  Arkansas  and  Louisiana  Bail- 
way  Company,  Nashville,  Arks.:  You  are 
hereby  notified  that  the  Arlcansas  and  Louis- 
iana Railway  Company  has  failed  to  comply 
with  section  seven  (7)  of  tne  statute  aiH 
proved  March  24th,  1887,  requiring  a  sched- 
ule of  the  rate  of  freight  charges  to  be  post- 
ed up  in  the  depot  freight  office.  I  am  the 
party  aggrieved  by  this  violation  of  the  law, 
and  I  demand  that  said  company  make  prop- 
er reparation  to  me  for  each  and  every  day 
the  law  has  been  violated  during  the  year 
last  past.  Given  under  my  hand,  this  12th 
day  of  December,  1893.  Milton  Harris,  by 
W.  S.  Curran,  His  Attorney." 

And  failing  to  receive  the  desired  repara- 
tion within  15  days,  and  being  out  of  busi- 
ness, he  brought  this  action  against  the  rail- 
way company,  to  recover  the  statutory  pen- 
alty of  $50  to  ?1,000  for  each  and  every  day 
in  the  year  1893  the  company  had  failed  to 
keep  the  schedule  of  rates  of  freight  and 
charges  posted  at  the  NashvlUe  depot  freight 
office,  and  recovered  Judgment  for  $12,000. 
and  the  defendant  appealed. 

Dodge  &  Johnson,  for  appellant.  W.  S. 
Curran,  for  appellee. 

BATTLE,  J.  (after  stating  the  facts). 
While  the  evidence  adduced  in  the  trial  of 
the  action  was  sufficient  to  show  that  no 
schedule  was  posted  at  any  time  during  the 
year  1893  at  the  depot  freight  office  at  Nash- 
ville, and  that  the  notice  in  writing  which 
we  have  set  out  In  this  opinion  was  given. 
and  the  other  facts  which  we  have  stated. 
there  was  no  evidence  that  Harris  received 
any  actual  injury.  He  testified,  and  could 
not  tell  when  he  first  examined  to  see 
whether  or  not  the  schedule  had  been  post- 
ed, nor  how  often  he  had  looked.  He  testi- 
Qed  that  he  usually  went  to  the  agent  of  the 
company,  and  inquired  as  to  rates  of  freight, 
which  were  always  given  to  him  upon  re- 
quest Upon  such  evidence,  was  he  entitled 
to  recover  a  penalty? 

This  action  is  based  on  sections  7  and  12 
of  the  act  entitled  "An  act  to  prevent  unjust 
discrimination  and  exorbitant  charges  by 
railroads,"  etc.,  approved  March  24,  1S87. 
which  are  sections  0307  and  6312,  Sand.  & 
H.  Dig.,  and  are  as  follows: 

"Sec.  7.  That  all  railroad  corporations  In 
this  state  shall,  and  are  hereby  required  to 
keep  posted  up  at  every  depot,  freight  office, 
under  the  control  of,  or  used  by,  any  such 
railroad  corporation,  in  a  conspicuous  place 
therein,   plainly  and   legibly  printed  sched- 
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nles,  which  shall  state,  flnit,  the  different 
kinds  and  classes  of  property  to  be  carried; 
second,  the  different  places  between  which 
property  shall  be  carried;  third,  the  rates 
of  freight  and  charges  for  carriages  be- 
tween such  places  and  for  all  services  con- 
nected with  transportation  of  such  prop- 
erty from  its  receipt  until  its  delivery  or 
forwarding,  and  each  day  the  failure  to 
post  up  such  schedule  shall  constitute  a  sep- 
arate offense. 

"Such  schedule  shall  be  posted  at  least 
five  days  before  the  same  shall  go  into  ef- 
fect, and  the  same  shall  remain  in  fuU  force 
until  another  schedule  as  aforesaid  be  post- 
ed. And  every  person  and  corporation  en- 
gaged as  aforesaid  shall  receive,  load,  un- 
load, transport,  store,  and  deliver  to  the 
consignees  thereof  any  and  all  property 
offered  for  shipment  at  and  for  charges  not 
greater  than  those  specified  in  such  schedule 
as  may  at  the  time  be  in  force,  and  shall 
on  demand,  issue  to  shippers  duplicate 
freight  receipts,  which  shall  state  the  class 
of  freight  shipped,  the  weight  and  charges," 
etc. 

"Sec.  12.  Xliat  any  railroad  corporation 
that  shall  violate  the  •  •  •  seventh 
•  *  •  sections  of  this  act  •  •  •  shall 
forfeit  and  pay  for  every  such  offense  any 
sum  not  less  than  fifty  dollars  nor  exceeding 
one  thousand  dollars  and  costs  of  suit,  to  be 
recovered  by  a  clvU  action  by  the  party 
aggrieved.  In  any  court  having  jurisdiction 
thereof,  •  •  •  but  all  such  actions  slmll 
be  brought  within  one  year  after  the  cause 
of  action  accrues,  or  within  one  year  after 
the  party  complaining  comes  to  the  knowl- 
edge of  his  or  her  rights,  and  no  such  action 
shall  be  maintained  imless  it  is  alleged  and 
shown  that  before  bringing  his  action,  the 
party  complaining  brought  the  matter  to  the 
attention  of  the  railroad  company  by  a  no- 
tice or  statement  of  facts  in  writing,  ac- 
companied by  the  papers  showing  such  vio- 
lation, if  any  he  has,  and  a  demand  for  rep- 
aration delivered  to  some  agent  of  the  rail- 
road company,  and  that  said  railroad  com- 
pany, for  fifteen  days  after  the  reception  of 
said  notice,  neglected  or  refused  to  refund 
any  overcharge  or  make  other  proper  rep- 
aration." 

The  schedule  mentioned  is  required  to  be 
posted  for  the  benefit  of  those  desiring  and 
seeldng  to  ship  their  property  over  raU- 
roads.  So  much  of  section  7  of  the  act  as 
prohibits  the  charging  of  more  than  the 
rates  fixed  by  the  schedule,  and  the  infor- 
mation afforded  by  the  posting,  clearly  indi- 
cates that  this  is  its  sole  object  No  other 
person  can  be  benefited  thereby,  or  injured 
by  the  failure  to 'post 

But  who  is  entitled  to  the  penalty,  allowed 
by  section  12  of  the  act  for  a  failure  to 
post  the  schedule?  The  statute  says  the 
party  thereby  aggrieved,  and  that  he  is  not 
unless  the  railroad  company  neglects  or  re- 
fuses  to   make   "proper  reparation"   within 


16  days  after  demand  and  notice  has  beei> 
made  and  given  in  the  manner  prescribed 
by  law.  The ,  proper  interpretation  of  the 
word  "reparation,"  as  used  In  this  connec- 
tion, in  section  12,  will  enable  us  to  decide 
this  question,  for  no  one  to  whom  reparation 
is  not  due  can  be  entitled  to  the  penalty. 
What  is  meant  by  it? 

No  reparation  can  be  made  for  a  faUure- 
to  post  schedule  In  the  past  by  a  present 
posting.  The  posting  is  for  the  purpose  of 
affording  information  to  those  desiring  and 
seeldng  to  sliip  prc^erty  after  the  posting. 
It  can  be  otao  service  to  any  one  as  to  ship- 
ments made.  As  to  him  no  reparation  can  be 
made,  except  by  compensation  for  the  In- 
juries he  has  suffered  from  the  failure  to  post 
Compensation,  then,  for  injuries  or  wrongs- 
suffered  by  reason  of  the  failures  to  comply 
with  the  act  to  which  penalties  are  annexed, 
is  what  is  meant  by  reparation.  Section  T 
furnishes  an  illustration,  and  that  is  over- 
charges paid  by  the  shipper,  through  igno- 
rance of  the  regular  rates  of  freight  caused 
by  the  failure  to  post  the  schedule.  The  re- 
funding of  the  amount  paid  in  excess  of 
the  regular  rates  and  interest  would  be  a 
proper  reparation  in  that  case.  The  shipper 
who  has  loi^ed  for  the  posted  schedule,  and 
failed  to  find  it,  may  be  injured  by  time 
lost  and  trouble  incurred  in  the  search,  and 
may  be  entitled  to  compensation  therefor, 
and  to  nominal  damages  if  no  actual  in- 
jury has  been  suffered.  Other  examples, 
which  are  unnecessary  to  mention,  might 
be  given,  but  those  given  are  sufllcient 

The  obvious  intention  of  the  act  is  to  give 
to  the  railroad  comt>any  an  opportunity  to 
make  reparation  for  all  injuries  caused  by 
its  failure  to  comply  with  it  For  that  pur- 
pose, the  party  aggrieved  is  required  to  give 
notice  to  the  company  of  the  violation,  of 
the  injury  received  therefrom,  and  demand 
indemnity  therefor;  and  the  company  is 
given  15  days  in  which  "to  refund  any  over- 
charge or  make  other  proper  reparation." 
The  notice  should  specify  wherein  the  com- 
pany had  violated  the  act  and  the  damages 
to  the  party  aggrieved  occasioned  thereby; 
otherwise,  it  would  fall  to  accomplish  the 
object  for  which  it  is  required,  for  the  rail- 
road company  cannot  make  reparation  until 
It  is  apprised  of  the  injury  and  the  extent  of 
the  damages.  Hence  notice  containing  in- 
formation sufiacleut  to  accomplish  this  pur- 
pose should  be  given.  The  intention  of  the 
act  in  this  respect  is  to  be  just,  and  to  afford 
to  railroad  companies  ample  opportunities 
of  making  adequate  compensation  for  speci- 
fied injuries  before  penalties  can  be  Imposed 
on  them. 

It  follows,  then,  that  the  person  desiring 
and  seeking  in  good  faith  to  ship,  or  who 
has  shipped,  his  property  over  the  railroad, 
and  who  has  been  injuriously  affected  by 
the  neglect  to  post  the  schedule,  and  has 
made  demand  and  given  notice  according, 
to  the  act   bas  failed  to  receive  adequate 
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-compensation  for  the  Injuries,  and  has  suf- 
fered from  such  neglect,  is  the  party  ag- 
grieved and  entitled  to  the  penalty  for  the 
failure.  No  other  person— that  is  to  say,  no 
one  who  has  not  been  injuriously  affected— 
can  perform  the  conditions  essential  to  a  re- 
-covery  of  the  penalty,  and  hence  Is  not  en- 
tlUed  to  It. 

The  evidence  falls  to  show  that  appellee 
is  entitled  to  any  relief,  by  way  of  a  penalty, 
on  account  of  the  failure  of  appellant  to 
post  a  schedule  of  rates  at  Nashville.  He 
did  not  state  In  the  notice  given  how  he  was 
aggrieved  by  the  failure  to  post,  the  extent 
•of  his  grievances,  and  the  damages  occa- 
sioned thereby.  His  notice  is  fataUy  de- 
fective. He  has  not  complied  with  the  act, 
and  is  not  entitled  to  a  penalty. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  a  final  judgment  is  ren- 
•dered  by  this  court  in  favor  of  appellant 


BRYANT  V.   STATE. 
(Supreme  Court  of  Arlcausas.    June  6,  1896.) 

JSTOXICATIKO    LiQUOKS— iLI.BOAL     ISALBS— INDICT- 

me:it  JlNd  Proof— Vabiance. 
Where  an  indictment  charges  the  sale 
and  gift  of  liquors,  and  lieeping  them  for  sale 
and  gift,  in  a  particular  place,  proof  of  sale 
and  gift,  and  l^eeping  for  sale  and  gift,  in  any 
other  place,  is  a  fatal  variance. 

Appeal  from  circuit  court,  Oreen  county; 
Felix  G.  Taylor,  Judge. 

John  Bryant  was  convicted  of  making  ille- 
gal sales  of  liquors,  and  appeals.     Reversed. 

John  Bryant,  pro  se.  E.  B.  Klnsworthy, 
Atty.  Gen.,  for  the  State. 

BATTLE,  J.  The  evidence  adduced  in  the 
trial  of  the  appellant  in  the  circuit  coun 
failed  to  show  that  he  sold  and  gave  away, 
and  caused  to  be  sold  and  given  away,  and 
liept  for  sale  and  to  be  given  away,  and  al- 
lowed to  be  kept  for  sale  and  to  be  given 
away,  in  the  Baird  Saloon  building,  in  the 
town  of  Paragould,  in  the  county  of  Green 
and  state  of  Arluinsas,  ardent,  vinous,  malt, 
fermented,  and  Intoxicating  liquors,  and 
thereby  failed  to  prove  that  he  was  guilty  of 
the  offense  charged  against  him.  Having  al- 
leged that  the  liquors  were  sold  and  given 
away,  and  were  kept  for  sale  and  to  be  giv- 
en away,  in  the  Baird  Saloon  building,  it  de- 
volved upon  the  state  to  prove  it,  in  ordw 
to  convict  Proof  of  sale  and  gift  and  keep- 
ing for  sale  and  gift,  in  any  other  place, 
would  not  be  sufficient  Shover  v.  State,  10 
Ark.  259;   State  v.  Anderson,  30  Aric  131. 

Reversed  and  remanded. 


HANSON  V.  STACKER. 
(Court  of  Chancery  Appeals  of  Tennessee. 
Jan.  8,  1896.) 
Attokset'9  Fbb— Lib.v. 
In    proceedings   by   a   guardian   for   re- 
moval of  funds  of  bis  ward  to  a  foreign  state. 


a  lien  on  the  funds  for  his  attorney's  fees  in- 
curred in  the  proceeding  cannot  be  declared  in 
favor  of  the  attorney. 

Appeal  from  chancery  court  Montgomery 
county;    C.  W.  Tyler,  ChanceUor. 

Action  by  W.  A.  Quarles  against  W.  M. 
WiUiams,  guardian  of  Katie  T.  Manson,  and 
others,  to  enforce  a  judgment  for  attorney's 
fees.  On  plaintiff's  death  the  action  was  re- 
vived in  the  name  of  Clay  Stacker,  bis  ad- 
ministrator. From  a  judgment  for  plaintiff, 
the  defendant  guardian  appeals.    Reversed. 

H.  N.  Leach,  for  appellant  Y.  L.  Pitt  for 
appellee. 

NEIL,  J.  In  the  above-styled  cause  in 
the  chancery  court  of  Montgomery  county, 
W.  A.  Quarles  filed  his  petition  April  17, 
1893,  to  collect  a  Judgment  claimed  to  have 
been  rendered  in  his  favor  for  $250  in  the 
county  court  of  Montgomery  county  for  his 
services  as  an  attorney  in  the  removal  of 
the  estate  of  Katie  T.  Manson,  ward  of  W. 
M.  Williams,  to  the  state  of  Kentucky.  This 
fund  consisted  of  notes  against  the  Franklin 
Bank  and  W.  S.  Poindexter  and  others.  The 
estate  of  W.  S.  Poindexter  was  being  wound 
up  in  the  chancery  court  in  the  above-styled 
cause,  and  Williams,  guardian,  had  filed  the 
notes  in  said  cause  for  satisfaction  out  of 
said  estate.  The  petition  of  Quarles  was 
filed  in  the  cause  for  the  purpose  of  obtain- 
ing satisfaction  of  his  alleged  judgment  from 
what  might  be  collected  by  Williams  on  what 
might  be  Jue  the  ward  out  of  the  Poindexter 
estate  on  said  notes.  Publication  was  mad<! 
on  said  petition,  by  order  of  the  court  Au- 
gust 16,  1804.  October  3,  1894,  Williams, 
guardian,  filed  his  motion  to  dismiss  the  pe- 
tition. Meantime,  Gen.  Quarles  had  died, 
December  26,  1893.  The  claim  is  now  pros- 
ecuted by  his  administrator. 

The  motion  to  dismiss  contained  three 
grounds:  "(1)  Because  the  petition  upon  its 
face  shows  that  it  has  not  been  sworn  to  as 
required  by  law;  (2)  because  defendant  is 
not  properly  before  the  court;  (3)  because 
said  petition  sedss  to  recover  money  by  a 
method  unwarranted  and  unknown  to  the 
law."  The  petition  was  in  fact  sworn  to  in 
proper  form.  But  In  the  view  we  take  of 
this  case,  we  need  not  further  notice  the 
motion.  The  chancellor  overruled  the  motion 
to  dismiss,  and  thereupon  the  guardian,  M. 
W.  Williams,  answered  the  petition.  This 
answer  denies  the  existence  of  any  such  in- 
debtedness as  that  claimed  in  the  petition. 
In  this  state  of  the  case  the  chancellor  re- 
ferred the  matter  of  the  petition  to  the  mas- 
ter, directing  as  follows:  "He  will  report 
whether  W.  A.  Quarles  Is  entitled  to  any  sum 
from  Katie  Manson  for  services,  and  what 
amount,  and  whether  same  is  a  lien  upon 
the  fund  in  court  cr  Its  control,  and  the 
amount  thereof.  And  he  will  look  to  the  rec- 
ord in  the  cause  in  the  county  court,  and  to 
any  proof  that  may  be  taken,"  etc.  In  his 
report  the  master  undertakes  to  state  the 
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contents  of  the  county  court  record,  and 
both  sides  agree  that  he  states  it  correctly. 
He  then  states  the  contents  of  that  record: 
"As  shown  by  a  record  of  the  county  court, 
in  a  case  styled  'M.  W.  Williams,  Guardian 
for  Katie  T.  Hanson,  t.  Mrs.  Nannie  T.  John- 
son, Eitrr.  for  Polls  G.  Johnson,  Deed.,'  it 
appears  that  W.  A.  Quarles  represented  M. 
W.  Williams,  guardian  for  Katie  T.  Manson 
In  the  commonwealth  of  Kentucky,  in  a  pro- 
ceeding begun  and  held  in  the  county  court 
of  Montgomery  county,  in  which  it  was 
sought  to  have  said  county  court  order  and 
sanction  the  removal  of  a  fund  In  the  state 
of  Tennessee  belonging  to  said  Katie  T.  Man- 
son,  her  guardian  in  said  state  having  died. 
The  county  court  granted  the  prayer  of  said 
M.  W.  WUUams,  guardian  of  Katie  T.  Man- 
son,  the  petitioner  in  said  proceeding,  and  tJie 
fund  was  ordered  removed.  In  saia  proceea- 
in'g  in  said  court  an  order  of  reference  was 
made  to  the  clerk  to  take  proof  and  ascertain 
what  would  be  a  reasonable  fee  for  said  W. 
A.  Quarles  for  services  rendered  the  said 
ward  of  M.  W.  Williams,  and  in  obedience  to 
said  order  the  clerk  took  the  depositions  of 
several  prominent  lawyers  of  the  ClarksyUle 
bar,  and  from  this  proof  he  reported  a  fee 
of  $250  as  a  reasonable  one,  and  said  report 
was  confirmed  bj  the  court,  judgment  was 
giyoa  for  the  amount  of  said  fee  on  the  10th 
day  of  October,  1889,  and  the  same  declared 
a  lien  on  said  fund  belonging  to  Katie  T. 
Manson.  Of  this  reference,  so  far  as  the 
record  shows,  the  guardian  of  said  ward  had 
no  notice  to  come  in  and  defend,  and  said  re- 
port was  not  excepted  to.  The  fund  in  ques- 
tion was  loaned  to  the  Franklin  Bank,  with 
W.  S.  Polndexter,  P.  C.  Hambough,  and  John 
H.  Pettns  as  sureties  on  the  note."  The  mas- 
ter's report  then  proceeds:  "Before  said  note 
fell  due,  and  said  Williams,  guardian,  could 
collect  the  same,  the  Franklin  Bank,  and  all 
the  sureties  on  said  note  (except  W.  S.  Poin- 
dexter,  who  had  in  the  meantime  died),  fail- 
ed, and  became  insolvent  The  said  M.  W. 
Williams,  guardian  of  E^atle  T.  Manson, 
brought  suit  on  said  note  against  said  bank 
and  its  securities  on  same  in  the  chancery 
court  at  Clarksville,  Tennessee,  in  the  cause 
styled  'Katie  T.  Manson,  by  her  Guardian, 
against  Clay  Stadser,  Administrator  of  W.  S. 
Foindexter,  and  Others,'  seeldng  to  recover 
said  amount  due  from  said  bank  and  its  se- 
curities, and  did  recover  of  the  estate  of  said 
W.  8.  Poindexter  a  large  part  of  said  fund; 
and  in  this  cause  W.  A.  Quarles  filed  his  pe- 
tition asking  that  the  lien  given  him  in  the 
county  court  on  the  fund  involved  in  this 
cause  be  enforced.  The  facts  being  as  above 
stated  in  regard  to  the  petition  of  W.  A. 
Quarles,  and  the  record  showing  a  judgment 
in  the  county  court  in  favor  of  said  Quarles 
for  the  amount  of  said  fee  deolarlng  the 
same  a  lien  on  the  fund,  and  that  fund  l>eing 
the  fimd  in  this  cause,  or  rather  a  part  of 
same,  I  do  not  think  I,  as  clerk  and  master 
of  this  court,  could,  in  a  report,  set  aside  a 


judgment  rendered  by  the  county  court  of 
Montgomery  county,  whether  the  guardian 
of  Katie  T.  Manson,  the  said  M.  W.  Williams, 
had  notice  or  did  not  liave  notice  of  the 
proving  of  said  fee.  So  I  report  that  W.  A. 
Quarles  has  a  judgment  rendered  by  the 
county  court  of  Montgomery  county,  Teimes- 
see,  for  the  sum  of  $250,  of  date  10th  day  of 
October,  1895  (1889),  and  the  same  was  by 
said  court  declared  a  lien  on  said  fund." 
The  guardian  excepted  to  the  report  "(1)  be- 
cause it  was  not  a  matter  of  reference  at  all 
to  the  master,  the  question  involved  being 
purely  one  of  law,  and  not  of  fact;  (2)  be- 
cause the  master  failed  to  set  aside  the  judg- 
ment in  the  county  court,  and  declare  the 
same  a  nullity,  whereas  the  master's  report 
shows,  and  the  records  of  the  foregoing  pro- 
ceedings in  the  county  court  in  the  case  of 
Williams,  guardian  of  Katie  Manson,  v. 
N.  L.  Johnson  et  als.  shows  that  said  guard- 
ian had  no  notice  of  the  proceedings  and 
reference  of  Quarles  against  him,  wherein 
said  judgment  of  $250  was  obtained;  (3)  be- 
cause the  master  failed  to  report  that 
Quarles  was  not  entitled  to  anything  for  Ids 
services  rendered  in  said  case  in  the  county 
court,  whereas  the  proof  shows  he  was  not" 
The  court  disallowed  the  exceptions,  and  con- 
firmed the  report,  and  decreed  as  follows: 
"Wherefore  the  court  doth  charge  the  judg- 
ment mentioned  in  said  report  as  rendered 
on  the  10th  day  of  October,  1888,  in  behalf  of 
W.  A.  Quarles,  fcr  the  sum  of  two  hundred 
and  fifty  dollars,  together  with  Interest  from 
said  date,  of  the  fund  in  this  cause,  due 
from  the  estate  of  W.  S.  Poindexter,  deceas- 
ed, to  M.  W.  Williams,  as  gruardian  of  Ka.ti<: 
T.  Manson;  and  said  sum  will  be  paid  to 
the  executor  of  said  Quarles  out  of  said  fund 
before  any  part  of  the  amount  due  from  said 
estate  of  Poindexter  is  paid  over  in  this 
cause  to  the  said  guardian,  and,  if  sufficient 
is  not  on  liand,  said  guardian  will  make  it 
good."  No  other  proof  was  brought  forwaru 
in  support  of  Gen.  Quarles'  claim  except  the 
county  court  record,  or,  rather,  the  state- 
ment of  its  substance  as  contained  in  the 
master's  report.  We  do  not  think  this  was 
sufficient;  and  while  we  yield  our  fullest 
sanction  to  the  rule  that  we  are  bound  by 
the  concurrence  of  the  master  and  the  chan- 
cellor upon  any  fact  reported  by  the  master, 
where  there  is  any  proof  to  snstaln  it,  yet 
we  feel  constrained  to  hold  that  the  decree 
of  the  chancellor  was  erroneous.  Taking  ev- 
ery fact  to  be  trae  as  stated  by  the  master, 
yet  there  is  nothing  to  sustain  the  chancel- 
lor's decree.  From  what  is  stated  in  the 
master's  r^ort,  it  is  clear  that  the  action 
of  the  county  court,  both  in  declaring  the 
lien  and  In  rendering  the  judgment  for  the 
$250,  was  void  upon  its  face.  No  lien  could 
be  declared,  because  there  was  no  recovery. 
It  was  not  the  character  of  case  in  which  a 
lien  can  be  declared  for  attorney's  fees, 
being  not  a  suit  to  recover  money  or  property 
in  any  sense,  but  a  proceeding  to  remove  a. 
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fnnd  from  the  state  of  Tennessee  to  tbe  state 
•of  Kentucky.  The  very  act  of  the  court  In 
Avhlch  the  counsel's  effort  culminates  Is  to 
remove  and  place  beyond  the  court's  jurts- 
<Uction  the  fund  which  Is  sought  to  be  made 
the  subject  of  the  lien.  To  enter  an  order 
transferring  the  fund  from  the  state  of  Ten' 
nessee  to  the  state  of  Kentucky,  and  at  the 
same  time  todeclare  a  lien  against  It  for  coun- 
sel fees,  is  a  contradiction  in  terms.  It  does 
not  appear  that  any  attempt  was  made  to 
Impound  the  fund,  or  in  any  way  to  retain 
it  within  the  jurisdiction  of  the  court  On 
the  contrary,  it  was  clearly  Inferable  that 
the  fund,  consisting  as  It  did  of  notes,  was 
turned  over  into  the  hands  of  the  Kentucky 
suardian,  Williams,  as  the  next  we  hear  of 
the  notes  they  are  in  his  hands,  and  are  by 
hini  placed  in  suit  against  Poindexter's  es- 
tate. Then  it  Is  that  the  petitioner,  Gen. 
'Quarles,  brings  forward  his  claim  to  a  lien 
ou  the  notes,  and  seeks  to  enforce  it  by  peti- 
tion in  tbe  Poindexter  case;  that  is,  the  Hen 
was  declared  on  the  fund  ordered  to  be  re- 
moved to  the  foreign  Jurisdiction,  and  the 
actual  removal  made,  notwithstanding  the 
lien,  and  when  the  foreign  guardian  returns 
to  Tennessee  with  the  notes,  and  puts  them 
m  suit  against  the  debtor,  the  attorney  at- 
tempts to  enforce  the  alleged  Hen  In  said  last- 
mentioned  suit.  Meantime  the  attorney,  not- 
withstanding the  removal  of  the  fund,  had 
proceeded  to  take  an  order  of  reference  as  to 
the  amount  of  his  fee,  and  had  brought  wit- 
nesses before  the  clerk  of  the  county  court 
upon  this  subject,  and  the  clerk  thereupon 
reported  that  he  was  entitled  to  |250,  and 
the  county  court  rendered  Judgment  against 
the  guardian  for  the  said  sum  of  |250;  and 
all  this  without  any  notice  to  the  guardian. 
The  proceedings  In  the  county  court,  as  to 
■counsel  fees,  as  we  have  already  stated,  and 
for  the  reasons  already  given,  were  simply 
void.  The  Judgment  was  void,  of  course,  for 
the  want  of  notice. 

The  principle  underlying  the  declaration  of 
a  Hen  for  counsel  fees  Is  that  there  has  been 
a  recovery  of  money  or  property  in  behalf 
of  a  plaintiff  litigant  by  the  efforts  of  his 
counsel.  Garner  v.  Gamer,  1  Lea,  29-31; 
Keith  V.  FItzhugh,  15  Lea,  4ffl,  60;  Pierce  v. 
Lawrence,  16  Lea,  572,  575-577,  1  S.  W.  204; 
Blackburn  v.  Clarke,  85  Tenn.  507,  511,  512, 
3  S.  W.  605;  Grant  v.  Mountain  Co.,  93 
Tenn.  691,  700,  701,  28  S.  W.  90;  Perkins  v. 
Perkins,  9  Helsk.  95;  Brown  v.  BIgley,  3 
Tenn.  Ch.  621-627.  It  Is  apparent  from  all 
these  authorities  that  there  must  be  a  re- 
«overy  as  a  condition  precedent  to  the  decla- 
ration of  the  lien.  An  order  to  remove  a 
fund  from  one  Jurisdiction  to  another  can- 
not be  Justly  called  a  recovery.  We  do  not 
wish,  however,  to  be  understood  as  holding 
that,  in  order  for  a  court  to  declare  a  Hen  In 
behalf  of  the  attorney  of  a  plaintiff  liti- 
gant, there  must  be  a  technical  judgment  for 
eo  many  dollars,  or  for  such  and  such  prop- 
erty;   or  as  Ignoring  that  class  of  cases  in 


which  It  Is  the  everyday  practice  of  courts  of 
chancery  to  pay  counsel  fees  out  of  trust 
funds  in  course  of  administration  in  the 
court.  These  latter  stand  on  a  somewhat 
different  principle  from  the  ordinary  case 
of  an  attorney's  Hen,  and  In  cases  in  which 
the  ordinary  attorney's  Hen  may  arise  there 
are  also  recoveries  that  are  not  technical 
Judgments  for  so  many  dollars,  or  for  spe- 
cific property,  as  where  proi>erty  is  secured 
or  protected  by  the  active  Interposition  of  a 
plaintiff  litigant  through  his  counsel.  What 
we  do  hold  is,  simply,  that  a  proceeding  to 
remove  a  fund  from  this  state  to  a  foreign 
state  cannot  be  considered  in  any  sense  a 
recovery  Justifying  the  declaration  of  a  Hen 
in  favor  of  the  attorney  of  the  plaintiff  lit- 
igant The  very  nature  of  the  proceeding 
Is  such  as  to  negative  the  idea.  Upon  the 
procedure  as  to  the  declaration  and  enforce- 
ment of  the  lien,  the  following  is  laid  down 
In  Perkins  v.  Perkins,  9  Helsk.  97,  98: 
"Where  the  client  is  sui  Juris,  we  think  the 
court  should,  in  the  cause  in  which  the  serv- 
ices were  rendered,  do  no  more  than  declare 
the  lien,  and.  If  the  amount  be  not  settled 
between  them  by  contract  leave  the  attorney 
to  enforce  his  claim  by  an  appropriate  pro- 
ceeding against  his  client,  unless  the  amount 
be  settled  by  contract,  in  which  case  the 
court  may  enforce  the  Hen  by  decree.  In 
the  case  referred  to  [Hunt  v.  McClanahan, 
1  Helsk.  503]  a  reference  to  the  clerk  to  as- 
certain the  amount  was  sanctioned,  a,nd  It 
may  have  been  followed  In  other  cases.  In 
these  cases,  however,  where  the  practice  has 
been  allowed,  the  question  was  not  consid- 
ered, and  we  think  the  better  rule  as  we 
have  stated.  Where  the  parties  are  under 
disability,  the  reference  may  be  allowed; 
but  In  cases  where  the  reference  is  allow- 
ed, the  attorney  and  cUent  assume  an  an- 
tagonistic position.  The  attorney  cannot,  In 
this  matter,  represent  his  client,  and  the 
client  should  have  actual  notice.  He  has 
notice  of  all  other  proceedings  in  the  cause 
by  reason  of  the  fact  that  he  is  present  by 
his  attorney  or  solicitor,  but  in  this  pro- 
ceeding his  solicitor  does  not  represent  him." 
In  a  subsequent  case  (Bowling  v.  Scales,  1 
Tenn.  Ch.  618)  Judge  Cooper  uses  the  fol- 
lowing language  upon  the  same  subject: 
"Where  adults  are  concerned,  even  if  they 
are  acting  in  a  fiduciary  capacity,— as  trus- 
tee, for  example,  or  administrator,  executor, 
or  guardian,— there  Is  a  person  competent 
to  contract,  with  whom  the  amount  of  com- 
pensation can  be  settled  In  advance,  or 
agreed  upon  after  the  services  have  been 
rendered.  If  the  lawyer  and  client  cannot 
agree,  tbe  courts  are  open  for  tbe  adjust- 
ment of  their  respective  rights.  The  remedy 
Is  ordinarily  by  action  at  law,  but,  if  the 
lawyer  has  acquired  a  Hen  on  tbe  property 
of  his  client,  he  is  entitled  to  come  Into 
this  court  to  enforce  that  lien.  Hunt  v. 
McClanahan,  1  Helsk.  503.  And  this  he  may 
do  by  a  petition  in  the  cause  In  which  the 
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lien  has  been  acquired,  or  by  an  original 
blU,  the  client  being,  of  course,  entitled  to 
Ills  day  In  court  for  the  purpose  of  asserting 
bis  rights,  and  to  this  end  to  the  service  of 
process  as  in  other  cases,  or  eqaivalent  no- 
tice. The  proceeding  by  petition  is,  In  sub- 
-stance,  a  suit  in  Invitnm  to  ascertain  -the 
amount  of  the  compensation  justly  due  for 
the  services  rendered,  and  to  enforce  the 
lien  secured  for  the  payment  of  such  com- 
pensation. In  the  case  of  Infants  and  mar- 
ried 'women,  where  the  former  has  no  gen- 
«ral  guardian  whose  duty  It  Is  to  protect 
the  Interests  of  his  ward,  and  where  the 
latter  has  no  trustee  of  the  specific  proper- 
ty sought  to  be  reached,  It  has  been  the 
practice  in  the  courts  of  this  state,  upon 
motion  in  behalf  of  the  solicitor  having  a 
■  lien,  to  make  a  reference  to  the  master  to 
ascertain  and  report  what  would  be  reason- 
able compensation  for  the  services  claimed. 
The  Idea  upon  which  this  practice  has  grown 
up  was.  doubtless,  that  it  was  the  duty  of 
the  court  to  watch  over  the  interests  of  the 
persons  under  disability,  and  that  this  duty 
would  be  rigidly  performed.  It  is  obvious 
that  the  practice  is  not  consistent  -with  the 
theory  that  such  proceedings  between  attor- 
ney and  client  should  be  in  the  nature  of  a 
-suit,  for  in  that  view  the  person  under  dis- 
ability ought  to  be  represented  by  a  guard- 
ian ad  litem.  It  is  obvious,  too,  that  the  po- 
sition of  the  judge,  under  the  practice  in 
'Question,  is  anomalous,  being  partly  judicial, 
and  partly,  if  he  properly  perform  his  im- 
plied duty  of  protecting  the  person  under 
disability,  that  of  an  advocate.  The  su- 
preme court  have  in  a  recent  case,  not  yet 
i-eported  (Perkins  v.  Perkins,  Dec.  Term, 
1871  [9  Helsk.  95]),  corrected  this  erroneous 
practice,  and  have  held  that  the  proceed- 
ing must  be  by  reference  or  petition  to 
which  the  person  under  disability  Is  made 
a  defendant,  duly  served  with  process  or 
notice,  and  defended  by  a  guardian  ad  litem. 
This  mode  of  proceeding  is  correct  in  the- 
ory, and  eminently  wise  and  proper  In  prac- 
tice. It  changes  what  has  heretofore  been 
an  ex.  parte  proceeding  into  what  it  should 
be,  a  proceeding  inter  partes,  each  party  be- 
ing antagonistic,  and  each  properly  represent- 
ed." In  the  case  of  Sted  v.  Chester,  1  Leg. 
Rep.  (Tenn.)  211,  the  supreme  court  reaf- 
'flrmed  the  doctrine  of  Perkins  v.  Perkins,  9 
Helsk.  95.  In  Steel  v.  Chester  the  only  ques- 
tion was  whether  a  court  In  which  a  suit 
has  been  determined  can,  upon  petition  of 
the  attorneys,  declare  a  lien  on  land,  and 
proceed  In  that  case  to  enforce  the  Hen  by 
ordering  a  sale  of  the  land  In  satisfaction  of 
the  fee,  after  ascertaining  the  amount  by 
reference  to  the  master,  and  report  by  him. 
The  court,  in  deciding  this  question,  refer 
to  the  case  of  Perkins  ▼.  Perkins,  and  say: 
'"The  court  held  in  that  case  that  the  d'oty 
of  the  courts  was  to  declare  the  Hen  when 
the  amount  of  the  fee  was  not  fixed  by  coU'i 
tract,  and  the  parties  under  no  disability. 


and  leave  the  attorney  to  enforce  the  Hen 
by  appropriate  proceedings  in  a  court  hav- 
ing jurisdiction  of  the  question.  We  think 
this  the  sound  rule,  and  feel  bound  to  ad- 
here to  it.  Questions  may  arise  between  the 
attorney  and  client  In  which  there  ought  to 
be  issues  made,  and  where  the  client  should 
have  the  means  to  make  his  defense  fuUy. 
His  attorney.  In  such  proceedings  as  this, 
ceases  to  represent  him,  his  interest  being 
antagonistic  on  this  question."  From  these 
authorities  it  Is  manifest  that,  even  if  we 
should  concede  the  lien  to  have  been  prop- 
erly declared  in  the  county  court,  all  the 
subsequent  proceedings  whereby  the  amount 
was  ascertained  and  the  judgment  entered 
without  notice  were  void;  and,  there  being 
no  other  proof  of  the  amount  of  the  fee 
than  appears  from  said  county  court  record, 
the  petitioner  is  here  practically  without 
proof  as  to  the  amount  of  his  fee.  So,  in 
any  view,  the  petition  must  be  dismissed; 
but.  Inasmuch  as  we  can  see  that  service 
was  performed,  and  It  was  with  the  knowl- 
edge and  acquiescence  of  the  guardian^  al- 
though he  claims  It  was  not  by  his  direct 
employment,  we  think  that  the  dismissal 
should  be  without  prejudice,  and  It  is  so  or- 
dered. The  administrator  of  petitioner  will 
pay  the  costs  of  this  court  and  of  the  chan- 
cery court  accrued  In  and  about  this  matter. 

WILSON  and  BAltTON,  JJ.,  concur. 

Affirmed  orally  by  supreme   court  March  6. 
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ODUM  et  aL  v.  J.  I.  CASE  THRESHING- 
MACH.  CO. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Dec.  23,  1895.) 

Contract  op  Aobxci — Claim  for  Commissiox — 
Rbtckn  of  Goods  —  Partial  Patmbnt  — Pro 
Rata  Commission— Resale  of  Goods  Rbtdbkbd 
— Notice  of  Claim  for  Commissions. 

1.  Under  a  contract  of  agency  for  the  sale 
of  machinery,  where  the  agent  brought  to  the 
notice  of  an  intending  purchaser  the  machinery 
manufactured  by  his  principal,  and  introduced 
the  purcliaser  to  the  general  agent  of  the  man- 
ufacturer,—sending  bim  to  such  general  agent 
to  see  samples,  as  instructed, — the  agent  was 
entitled  to  a  commission  on  the  sale. 

2.  A  contract  of  agency  provided  that  no 
commission  should  be  paid  when,  for  any  cause, 
the  machine  was  returned  by  the  purchaser. 
It  also  provided  that  no  commission  should  be 
allowed  when  the  jjroperty  so  returned  was  re- 
sold, that  commissions  should  be  paid  only  on 
net  profits  of  sales,  and  that  no  commission 
shouM  be  allowed  on  deferred  payments,  ex- 
cept as  they  were  paid.  Piaintift,  as  agent,  sold 
an  engine,  on  which  the  purchaser  paid  one- 
third  of  the  price.  The  purchaser  afterwards 
refused  to  pay  more,  and  returned  the  machine 
as  not  being  as  represented.  Held,  that  the 
plaintiff  was  entitled  to  a  commission  on  the 
amount  paid  by  the  purchaser. 

8.  Where  a  contract  of  agency  provides 
that  the  principal  should  issue  nonnegotiabie 
certificates  of  commissions  due  on  deferred  in- 
stallments, the  principal  cannot  avoid  payment 
of  a  commission  on  a  sale  by  his  agent  by  the 
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plea  that  no  sach  certificate  was  ever  issned 
on  the  sale. 

4.  Under  a  contract  of  agency  providing 
that  all  orders  for  machinery  should  be  taken 
on  order  blanks  fnrnished  by  the  principal 
and  indorsed  by  the  agent,  the  principal  cannot 
avoid  payment  of  a  commission  for  the  sale  of 
an  engine  on  the  ground  that  plaintiff  did  not 
take  the  order  as  required  by  the  contract, 
where  it.  appeared  that  the  agent  sent  the 
purchaser  to  the  general  agent,  as  he  was  in- 
structed, to  see  samples,  and  the  order  was  tak- 
en by  such  general  agent. 

5.  In  a  contract  of  agency,  the  principal 
reserved  the  right  to  sell  second-hand  ma- 
chinery in  any  territory,  and  that  he  should  not 
be  liable  for  commissions  on  such  sales.  It 
was  also  provided  that  no  commissions  should 
be  paid  on  second-hand  goods,  except  when 
sold  by  an  agent  other  than  the  one  who  sold 
them  in  the  first  instance.  Held,  that  upon  the 
sale  by  plaintiff  of  a  second-hand  engine  which 
had  not  oeen  sold  by  plaintiff  before,  and  which 
was  represented  bjr  the  general  agent  to  be  a 
new  engine,  plaintiff  was  entitled  to  a  commis- 
sion. 

6.  The  general  agent  being  cognizant  of 
the  part  played  by  plaintiff  in  making  the  sale, 
plaintiff  did  not  lose  his  right  to  a  commission 
by  failure  to  notify  the  principal  that  he 
claimed  it,  even  though  the  commission  was 
claimed  by  and  paid  to  another  agent 

7.  In  order  to  secure  an  opportunity  to  at- 
tach property  of  the  defendant,  the  plaintiff 
wrote  him,  in  the  name  of  another,  against 
whom  defendant  held  a  note,  asking  him  to 
send  the  note  for  collection.  Held.,  that  such 
fact  could  be  taken  advantage  of  only  by 
plea  in  abatement,  and  would  not  be  considered 
when  raised  for  the  first  time  on  appeal. 

Appeal  from  chancery  court,  Wilson  coun- 
ty;  J.  S.  Grlbble,  Chancellor. 

Action  by  Odum  &  Ward  against  the  J.  I. 
Case  Threshlng-Machine  Company.  There 
was  a  Judgment  for  defendant,  and  com- 
plainants appeal.    Reversed. 

McClaln  &  McKenzie,  for  appellants.  H. 
F.  Stratton,  for  appellee. 

BARTON,  J.  This  is  a  suit  for  commis- 
sions alleged  to  hare  been  earned  by  the 
complainants  as  agents  for  the  defendant  on 
the  sale  of  a  traction  engine.  The  facts  are 
that  on  the  13th  of  April,  1892,  the  defend- 
ant, by  a  contract  in  writing  signed  in  the. 
name  of  the  company  by  its  secretary  and 
by  W.  H.  Newby,  its  general  agent,  ap- 
pointed Odum  &  Ward  agents  for  the  sale 
of  its  machinery,  castings,  and  repairs  for 
the  season  of  1892,— ending  October  31,  1802; 
as  expressed  in  the  contract,  "in  and  for  the 
following  territory,  to  wit.  Grant  and  vicin- 
ity," Grant  being  a  small  place  In  Wilson 
county.  The  terms  and  conditions  of  this 
contract  necessary  to  recite,  as  applicable  to 
this  litigation,  .will  be  hereinafter  noted.  On 
the  13th  of  June,  1892,  a  traction  engine  was 
sold  by  the  defendant  to  E.  Rollins  &  Son, 
who  lived  near  Grant,  in  the  territory  as- 
signed Odum  &  Ward,  for  the  price  of  $750, 
which  was  evidenced  by  three  notes,— one 
for  $250,  due  October  1,  1892;  one  for  $250, 
due  October  1,  1893;  and  one  for  $250,  due 
October  1,  1894.    The  first  of  these  notes  was 

paid  on  the  day  of ,  1892.     The 

other  two  notes  were  not  paid.     The  sale 


was  made  under  the  following  circumstances: 
Odum  &  Ward,  ascertaining  that  Rollins  & 
Son  desired  to  buy  some  machinery  and.  aa 
engine,  brought  the  matter  of  defendant's 
goods  to  their  attention,  and  also  brought  to 
the  attention  of  Mr.  Newby,  the  agent  of  the 
company  then  at  Nashville,  the  fact  that 
these  gentlemen  desired  to  buy  an  engine. 
The  company  bad  an  engine  at  Nashville 
which  they  desired  to  sell.  Mr.  Newby,  at  the 
Instance  of  Odum  &  Ward,  visited  Grant, 
and  met  up  with  Rollins  &  Son,  and  invited 
them  to  come  to  Nashviile  with  Mr.  Odum  to 
trade  for  the  engine,  the  company  having 
furnished  Odum  &  Ward  with  no  engines  as 
samples.  Shortly  thereafter  Messrs.  Rollins 
&  Son  went  to  Nashville,  but  Mr.  Odum, 
being  sick,  did  not  accompany  thein;  but 
they  went  under  bis  directions.  On  the  train, 
they  met  up  with  Mr.  W.  P.  Dale,  who  was 
a  local  agent  of  the  company  at  Nashville, 
with  whom  they  had  some  conversaLiou  in 
regard  to  the  matter;  the  testimony  of  the 
Rollinses  (father  and  son)  being  that  Dale 
told  them  he  had  the  engine  Mr.  Newby  pro- 
posed to  sell,  at  his  place,  and  that  he  was 
charging  the  company  storage  on  It,  but  that 
he  had  nothing  to  do  with  the  engine  or  its 
sale.  The  parties  came  to  Nashville,  vLsited 
the  store  of  Mr.  Dale,  where  the  engine 
was  stored,  saw  the  engine,  and  made  a 
trade  for  it,  as  above  stated,  for  $750,  and 
at  this  place  signed  up  the  order,  on  the 
usual  blank  of  the  company,  for  the  engine. 
The  testimony  of  Messrs.  Dale  and  Newby 
is  to  the  effect  that  Mr.  Dale  assisted  in 
the  sale  of  the  engine.  The  testimony  of 
Messrs.  Rollins  &  Son  is  that  Mr.  Dale  had 
nothing  to  do  with  the  sale  of  it  We  are 
satisfied,  from  the  positive  statements  of  the 
Messrs.  Rollins  (father  and  son)  as  to  what 
Mr.  Dale  said,  which  is  undeuled  by  Mr. 
Dale,  that  they  at  least  understood  that  he 
was  not  participating  hi  the  sale,  and  had  no 
interest  in  it  This,  however,  may  have  been 
a  device  on  the  part  of  Mr.  Dale  in  order  to 
make  his  influence  in  the  sale  more  effective, 
and  doubtless  was.  The  order  was  signed 
by  Mr.  Dale  as  agent,  though  both  the  R<d- 
llnses  (father  and  son)  say  -tbey  did  not  so 
understand  it  at  the  time,  but  understood 
merely  that  he  was  witnessing  their  signa- 
tures. The  Rollinses  returned  home.  The 
notes  and  mortgage  in  regard  to  the  engine 
were  forwarded  to  Messrs.  Odum  &  Ward, 
who  procured  tlie  execution  of  them  by  Rol- 
lins &  Son.  The  engine  was  delivered  at 
Grant  to  Messrs.  Rollius  &  Son;  was  used 
by  them  a  while.  One  note  was  paid,  as 
above  stated.  They  afterwards  claimed  that 
they  had  been  defrauded  in  the  sale,  by  mis- 
representations as  to  the  engine;  that  it 
was  sold  to  them  as  a  new  engine,  whereas, 
as  a  matter  of  fact,  it  was  a  second-hand 
engine.  And  in  consequence  of  the  differ- 
ences between  them  and  the  company,  by  a 
compromise  completed  after  this  suit  was 
brought,  and  while  it  was  pending,  the  las^c 
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two  notes  given  were  snirendered  to  Messrs. 
Rollins  &  Son,  and  tbe  engine  returned  to  de- 
fendant. We  And  as  a  fact  tliat  tbe  engine 
was  sold  and  delivered  in  tbe  territory  as- 
signed to  the  complainants,  Messrs.  Odum  & 
Ward,  though  the  agreement  to  take  the  en- 
gine, as  consummated  bj  the  order  of  tbe 
purcliase,  was  made  at  Nashville,  and  the 
final  dosing  up  of  the  matter  was  done  by 
tbe  delivery  of  tbe  engine  at  Orant,  and  the 
execution  of  tbe  papers  (mortgages  and 
notes),  through  the  Instrumentality  of 
Messrs.  Odum  &  Ward,  and  the  contract  was 
then,  and  not  till  then,  completed. 

There  are  various  defenses  set  up,  based 
apon  tbe  provisions  contained  in  tbe  agency 
contract,  which  provisions,  so  far  as  applica- 
ble to  this  contest,  are  as  follows:  E'irst,  it 
Is  recited:  "The  contract  witnesseth,  that  for 
and  in  consideration  of  tbe  agreements  here- 
inafter set  forth,  to  be  kept  and  performed  by 
said  party  of  the  second  part,  tbe  said  first 
party  dotb  hereby  appoint  tbe  said  Odum  & 
Ward  agmt  •  •  •  for  the  sale  of  its  ma- 
cliinery,  castings,  and  repairs,  for  tbe  season 
of  1882,  unless  sooner  determined,  in  and  for 
the  following  territory,  to  wit,  Orant  and 
vicinity,  In  the  state  of  Tennessee,  and  neither 
to  solicit,  receive,  accept,  or  fill  any  orders 
from  any  other  place,  places,  or  territory. 
Tbe  party  of  tbe  first  part  shall  not  be  held 
liable  for  any  commissions  ou  sales  made  by 
intruders  on  said  territory,  and  no  commis- 
sion shall  be  earned  or  paid  upon  sales  to  par- 
ties living  outside  the  above-described  terri- 
tory, nor  upon  sales  to  dealers.  Jobbers,  or 
parties,  within  or  without  said  tenitory,  who 
buy  for  sale  to  others  without  the  same.  No 
commission  shall  be  paid  upon  resale  of  goods 
taken  back,  or  upon  second-hand  goods  of  any 
kind  (except  when  sold  by  an  agent  other  than 
the  agent  who  sold  tbe  same  in  the  first  in- 
stance, or  upon  any  goods  sold  to  purchasers 
who  seek  to  purchase  at  tbe  shop.  And  tbe 
said  first  party  hereby  agrees  to  furnish  the 
said  machinery,  castings,  and  repairs  to  the 
said  party  of  tbe  second  part,  as  tbe  same 
are  ordered,  to  be  sold  by  said  second  party 
on  commission:  provided,  however,  that  If, 
from  any  cause  whatsoever,  tbe  said  party  of 
tbe  first  part  shall  t>e  unable  to  furnish  said 
machinery,  castings,  and  repairs  as  and  when 
orderad,  then  and  in  such  case  said  party  of 
tbe  first  part  shall  not  be  held  liable  for  any 
damages,  expenses,  or  commissions  whatso- 
ever. And  the  said  J.  I.  Case  Threshlng-Ma- 
cbine  Company  further  agree  ttiat  they  will 
allow  the  said  party  of  the  second  part  the 
following  commissions,  to  wit:  For  each  sweep 
horse  power,  separator,  trucks,  stacker,  or  au- 
tomatic swinging  stacker,  sold,  delivered,  and 
duly  settled  for,  a  commission  of  20%;  for 
each  portable  or  traction  engine  or  water  tank 
sold,  so  delivered  and  settled  for,  20%;  and 
tbey  also  agree  to  allow  for  all  castings  and 
repairs  sold,  provided  same  are  fully  paid  for 
in  cash,  oa  settlement,  a  commission  of  20% ; 
said  commissions  to  be  In  full  of  all  charges 
V.S68.W.  00.2—13 


connected  with  the  sale  and  security  of  the 
same.  This  contract  does  not  cover  skid  or 
stationary  engines,  nor  sawmills,  nnless  so 
specified  in  writing.  But  it  is  understood  tliat 
no  commission  is  earned  or  payable  where, 
from  any  cause,  a  machine  shall  be  returned 
by  the  purchaser,  and  tliat  any  machinery  or 
other  property  taken  on  execution,  foreclo- 
sure, or  in  settlement  of  any  note  or  notes  for 
machinery  sold,  shall  be  resold  by  the  party 
of  the  second  part  without  commission  or 
compensation,  if  tbe  party  of  the  second  part 
shall  have  received  or  been  credited  with 
commission  on  tbe  original  sale.  Commis- 
sions shall  only  be  calculated  on  tbe  net  pro- 
ceeds, and  not  on  any  discounts  made  for  cash 
or  other  cause.  All  commissions  shall  be  pro- 
rated, and  no  commission  on  time  sales  shall 
be  due  or  payable  upon  deferred  installments, 
except  as  such  installments  are  fully  met.  A. 
nonnegotlable  commission  certificate,  or  equiv- 
alent instrument,  shall  be  issued  by  the  said 
party  of  the  first  part,  representing  the  com- 
mission to  accrue  upon  each  sucb  installment, 
payable  upon  settlement  of  the  note  or  in- 
stallment represented  by  sucb  certificate. 
And  the  party  of  the  second  part  shall  not 
take  or  have  any  security  or  indemnity  for 
the  payment  of  any  commission,  except  such 
as  attaches  to  tbe  notes  taken  for  tbe  same 
sale;  and  the  party  of  tbe  first  part  shall  be 
deemed  to  own  and  possess  all  securities  tak- 
en for  any  sale,  or  part  of  sale,  whether  taken 
in  their  names,  or  in  the  name  of  tbe  party  of 
tbe  second  part,  whether  taken  before,  at  tbe 
time  of,  or  after  sale  is  made.  Commission 
certificates  are  not  issuable  until  all  sales  are 
fully  accounted  for.  •  •  •  Eighth.  To  take 
an  order  in  every  case  on  our  order  blank, 
properly  filled,  and  signed  by  tbe  purchaser, 
whicb  in  every  case  shall  be  sent  to  tbe  com- 
pany. Note  slmll  be  made  payable  at  tbe 
bank  or  express  office  most  convenient  to  tlic 
makers  of  tbe  notes;  and  no  deviation  from 
this  shall  be  made,  except  by  written  cmsent 
of  the  J.  I.  Case  Threshlng-Machine  Company. 
•  •  •  Eleventh.  The  party  of  tbe  first  part 
reserves  the  right  to  sell  second-hand  ma- 
chinery of  all  kinds  in  any  territory  whatso- 
ever, and  such  sales  shall  not,  in  any  case,  be 
subject  to  commissions."  This  contract  con- 
tains these  provisions,  and  a  number  of  others 
not  necessary  to  mention;  there  being  in  the 
body  of  the  contract  some  20-odd  printed 
clauses  and  provisions,  accompanied  by  about 
an  equal  number  of  Instructions  annexed  to 
the  contract.  Tbe  following  objections  and 
defenses  are  urged  as  a  bar  to  the  complain- 
ants' recovery: 

First.  It  is  urged  that  complainants  did  not 
make  a  sale  of  tbe  engine  upon  which  tbey 
claim  commission;  and  in  support  of  tliis  it  is 
said  that  tbe  complainants  cannot  recover 
commissions  on  a  part  performance  by  them, 
and,  to  say  the  most,  they  only  assisted  in  tlio 
sale,  and  did  not  make  tbe  sale,  for  It  was 
completed  at  Nashville  by  tbe  general  agent, 
Mr.  Newby,  and  tbe  local  agent,  Mr.  Dale.  Wo 
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bave  found,  as  a  matter  of  fact,  that  this  ma- 
cbineT7  was  brought  to  the  attention  of  the 
purchasers  by  Messrs.  Odum  &  Ward;  the 
purchasers  were  brought  to  the  attention  of 
the  company  by  the  same  parties.  We  find 
that  they  did  all  they  were  allowed  or  re- 
quired to  do;  they  acted  under  the  instruc- 
tions of  the  general  agent;  sent  the  parties  to 
Nashville,  where  the  general  agent  assisted  in 
bringing  about  the  trade,— probably  also  as- 
sisted in  this  by  Mr.  Dale,  though  without  the 
knowledge  of  the  purchasers  that  he  was  act- 
ing as  agent  in  the  matter.  There  being  no 
other  difficulty  In  the  way,  we  thinli  this 
would  entitle  the  complainants  to  recover,  hav- 
ing done  all  that  was  required  of  them,  in 
having  brought  the  parties  together. 

Second.  It  is  said  that  the  engine  sold  was 
returned  to  the  company,  and  that  the  con- 
tract expressly  provides  tliat  no  commission 
Hball  be  earned  or  payable  where,  from  any 
cause,  the  machine  shall  be  returned  by  the 
purchaser.  Ck>nstruing  the  entire  contract  to- 
gether, we  are  of  opinion  that  the  complain- 
ants would  be  entitled  to  commissions  on 
any  amount  paid  by  the  purchaser,  as  the 
contract  contains  the  provision  that  where 
property  has  been  taken  back  it  shall  be  re- 
sold by  the  party  of  the  second  part  without 
commission  or  compensation;  that  commis- 
sions shall  only  be  calculated  on  the  net  pro- 
ceeds; that  all  commissions  shall  be  prorated, 
and  no  commissions  on  time  sales  shall  be 
due  or  payable  on  deferred  installments,  ex- 
cept as  such  installments  are  fully  met;  that 
a  nonnegotlable  commission  certificate  shall 
be  issued  by  the  company  to  the  agent,  repre- 
senting the  commissions  accruing  upon  such 
installments,  payable  upon  the  settlement  of 
the  note  or  installment  represented  by  such 
certificate.  Now,  it  is  true,  as  will  be  here- 
inafter shown,  that  these  certificates  were  not 
issued  to  the  complainants,  but  were  issued 
to  Mr.  Dale,  the  agent  at  Nashville,  and  a 
special  commission  agreed  on  was  paid  to 
him,  he  having  agreed  at  the  time  to  a  reduc- 
tion of  the  commission.  So  we  think  it  was 
dearly  apparent  that  the  agents  should  re- 
ceive commissions  on  all  moneys  received  for 
the  sale  "of  machinery  by  the  company. 

Fourth.  It  is  said  that  no  nonnegotlable 
commission  certificates,  as  provided  for  in  the 
contract,  were  Issued  by  the  defendant  com- 
pany. This  is  true,  but  the  defendant  cer- 
tainly cannot  take  advantage  of  its  own 
wrong,  if  we  shall  find,  as  a  matter  of  fact, 
that  complainants  were  entitled  to  have  them 
issued. 

In  the  fifth  place,  it  Is  alleged  that  the 
complainants  failed  to  take  an  order  for  the 
machine,  as  they  arc  required  to  do  by  the 
contract,  and  that  the  contract  provides  that 
they  were  to  take  the  order,  in  every  case,  on 
the  order  blanks  of  the  company,  properly 
filled  and  signed,  which,  in  every  case,  should 
be  sent  to  the  company.  It  is  true  that 
Messrs.  Odiuu  &  Ward  did  not  fill  out  such 


an  order  blank,  but  the  general  agent  to 
whom  they  sent  the  purchasers  did,  and  we 
see  no  reason  why  this  should  affect  the 
rights  of  the  complainanta 

Sixth.  It  is  said  that  the  engine  sold  was  a 
second-hand  engine,  and  the  contract  express- 
ly provides,  in  tl  '  eleventh  clause,  that  tlie 
defendant  company  reserves  the  right  to  sell 
second-hand  machinery  of  all  kinds  in  any 
territory  whatever,  and  that  such  sales  shall 
not,  In  any  event,  be  subject  to  commissions. 
The  contract  does  contain  this  exact  clause, 
and  there  Is  but  little  doubt  that  this  eng^ine 
was  a  second-hand  engine;  but  It  is 'evident 
from  the  proof  that  it  was  not  sold  as  such, 
but  the  representation  was  made  by  the 
agent  to  both  the  purchasers  and  Odum  & 
Ward  that  It  was  not  a  second-hand  engine, 
though  it  had  been  used  for  some  time  as  a 
sample  engine,  and  it  was  not  sold  as  a 
second-hand  engine.  But  we  think  It  is  clear, 
from  the  contract,  that  while  the  company 
has  reserved  the  right  Itself,  or  by  some  agent 
appointed  by  It,  to  sell  second-hand  machin- 
ery in  the  territory  assigned  to  complainant 
without  being  liable  for  a  commission  to  the 
complainant,  yet  it  was  not  intended  by  the 
contract  to  provide  that,  even  in  case  ot  the 
sale  of  second-hand  machinery,  where  the 
complainants  were  called  on  to  raider  serv- 
ice, or  where  their  services  were  rendered 
and  accepted  by  the  company,  they  should 
not  be  paid  commissions  for  such  services. 
The  spirit  of  the  contract,  as  we  understand 
it,  is  that  the  company  would  not  intentional- 
ly invade  the  territory  assigned  to  the  com- 
plainants for  the  sale  of  any  machinery  ex- 
cept second-hand  machinery,  and  this  it  re- 
served the  right  to  do  through  other  agents. 
That  there  was  to  be  no  intentional  invasion 
of  the  territory  is  taken  from  the  obllgatiou 
Imposed  in  the  regular  printed  contract  of  the 
company  on  Odum  &  Ward,  in  which  It  is 
said,  "They  are  neither  to  solicit,  receive,  Ac- 
cept, or  fill  any  orders  from  any  other  place, 
places,  or  territory."  As  a  matter  of  precau- 
tion, however,  it  is  added  that  "the  company 
shall  not  be  held  liable  for  commissions  on 
sales  made  by  intruders  on  said  territory." 
But  that  it  was  contemplated  that  commis- 
sions should  be  paid,  even  upon  second-hand 
machinery,  when  sold  by  the  agency  of  the 
complainants,  is  shown  in  the  following  pro- 
vision: "No  commission  shall  be  paid  upon 
resale  of  goods  taken  back,  or  upon  second- 
hand goods  of  any  kind,  except  when  sold  by 
an  agent  other  than  the  agent  who  sold  the 
same  in  the  first  Instance."  Now,  It  Is  not 
pretended  that  Messrs.  Odum  &  Ward  ever 
sold  this  engine  before.  The  contract  is.  there- 
fore, to  pay  them  20  per  cent,  commissions  on 
all  sales  made  by  them,  except  resales  on 
second-hand  machinery  which  they  had  pre- 
viously sold.  Obviously  the  point  Intended  to 
be  gruarded  against  is  paying  double  commia- 
sions  on  the  sale  of  the  same  property. 

Seventh.  It  is  said  that  the  complainants 
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In  no  way  notified  the  company  that  they  had 
made  the  sale,  or  would  claim  commissions 
therefor,  until  long  after  the  first  note  tiad 
been  paid,  and  the  defendant  company  had 
credited  the  sale  to  its  Nashville  agent  There 
was  no  necessity  for  the  complainants  to  send 
in  any  notice  to  the  company,  when  the  sale 
Itself  was  superintended  by  their  general 
agent,  and  he  knew  the  rights  of  the  com- 
plainants in  the  matter.  This  Is  also  the 
ground  of  the  ninth  objection  raised  In  the 
defendants'  argument,  and  it  is  alleged,  there- 
fore, that  they  had  forfeited  all  their  rights 
to  a  commission  by  their  neglect  to  notify  the 
company  and  claim  their  commission,  and  the 
company  was  thus  allowed  to  pay  another 
agent  The  complainants  had  no  means  of 
knowing  that  the  defendant  would  violate  its 
contract,  and  pay  what  was  due  them  to  an- 
other agent  Their  general  agent  knew  the 
facts,  and  it  was  his  duty  to  report  them  to 
the  home  office,  and  protect  the  rights  of  the 
complainants.  This  note,  as  we  have  seen, 
was  paid  on  or  about  the  3d  day  of  February, 
18U3;  and  claim  was  made  on  the  9th  Feb- 
roaiy,  1893,  which  was  within  a  reasonable 
time  thereaAer. 

The  eighth  objection  set  up  is  that  the  com- 
plainants resorted  to  strategy  to  get  the  de- 
fendant company  to  send  its  note  into  their 
own  territory,  in  order  to  get  Jurisdiction  and 
attach  the  same;  that  complainant  Odum 
wrote  a  letter,  In  the  name  of  Rollins  &  Son, 
asking  that  their  second  note  be  sent  to  the 
bank  in  Lebanon,  when  they  would  do  some- 
thing for  them,  and  when  this  was  done  the 
complainants  attached,  and  it  was  a  conspir- 
acy thus  to  get  Jurisdiction  of  the  matter. 
While  It  seems  that  this  may  be  true,  it  wduld 
appear  that  the  agents  of  the  defendant 
knew,  or  might  have  known,  this  Ijefore  their 
answer  was  filed.  In  any  event  this  is  a 
plea  which  can  only  be  set  up  by  plea  in 
abatement  The  defendant  having  answered, 
and  contested  the  merits  of  the  case,  it  is 
now  too  late  to  make  any  such  defense. 

So,  upon  the  whole  case,  our  conclusions 
are  that  the  complainants  rendered  the  serv- 
ices through  and  by  reason  of  which  the  en- 
gine In  question  was  sold;  that  it  was  sold 
and  delivered  in  the  territory  assigned  to  the 
complainants;  that  it  was  a  sale  on  which, 
under  the  contract,  they  were  entitled  to  com- 
missions; that  $250  of  the  purchase  money 
was  paid;  that  under  the  contract  the  com- 
plaiitants  are  entitled  to  the  commission  of  20 
per  cent  on  this  sum,  with  Interest  from  Feb- 
ruary 3,  1893.  The  chancellor  held  otherwise, 
and  dismissed  complainants'  bill,  and  the  de- 
cree of  the  chancellor  will  be  reversed,  and  a 
decree  entered  here  in  favor  of  the  complain- 
ants for  the  amount  above  mentioned,  and 
for  all  the  costs  of  the  cause. 

NEIL  and  WILSON,  JJ.,  concur. 

Affirmed  orally  by  the  supreme  court,  March 
13, 1886» 


WALTON  et  nx.  v.  BLACKMAN  et  at 

.  (Coort  of  Chancery  Appeals  of  Tennessee. 

Jan.  IB.  1806.) 

Eqoitt— Casoellatios  of  Dkbd— Fraud— Cos- 
VBTANCB  Madb  roil  Fkaudulknt  Fdupose, 

L  To  anthorize  a  court  to  set  aside  a  form- 
al deed,  duly  executed,  on  the  ground  that  it 
was  procured  by  fraud  or  undue  influence,  re- 
quires proof  of  strong,  dear,  positive,  and 
convincmg  character. 

2.  A  conveyance  of  property,  fully  execut- 
ed, and  which  was  not  in  itself  either  illegal  or 
frandnlent  though  made  for  the  purpose  of  as- 
sisting in  the  perpetration  of  a  fraud  by  the 
grantee,  will  not  be  set  aside  by  a  court  of 
equity  at  the  suit  of  the  grantor,  and  for  his 
benefit 

Error  to  chancery  court  Robertson  county; 
George  E.  Seay,  Chancellor. 

Bill  by  J.  M.  Walton  and  wife,  A.  A.  Wal- 
ton, against  A.  L.  Blackman  and  E.  J.  Wick- 
ware.  Decree  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

W.  O.  Brien,  H.  C.  True,  A.  E.  Gamer,  and 
Perkins  Baxter,  for  plaintiffs  in  error.  Ham- 
ilton Paib  and  Baxter  Smith,  for  defendants 
In  error. 

BARTON,  J.  This  case  Is  before  us  on  writ 
of  error.  This  was  a  bill  filed  to  rescind,  set 
aside,  cancel,  and  annul  a  deed  made  by  the 
complainants  to  A.  L.  Blackman  on  the  8tli 
of  July,  1890.  Said  deed,  with  its  recitals, 
etc.,  in  full,  is  as  follows: 

"This  Indenture,  made  between  Addle  A. 
Walton,  of  Robertson  county,  state  of  Ten- 
nessee, and  Albert  L.  Blackman,  at  present 
residing  at  the  Maxwell  House,  Nashville. 
Tennessee,  witnesseth:  That  heretofore,  to 
wit,  on  the  20tb  day  of  October,  1883,  the 
said  Addle  A.  Walton  entered  into  a  con- 
tract with  J.  M.  Eatherly  and  Milton  Pitt 
for  the  purchase  of  the  said  Eatherly  and 
Pitt's  one  undivided  one-half  Interest  in  a 
certain  parcel  or  tract  of  land  known  as 
'Stonewall  College,'  lying  and  being  situated 
in  the  15th  civil  district  of  Robertson  county, 
state  of  Tennessee,  and  bounded  as  follows: 
Beginning  at  a  stake  in  the  center  of  the 
Gallatin  and  Hopkinsville  road,  at  a  point 
due  south  from  an  apple  tree  in  the  line  be- 
tween Milton  Pitt  and  the  said  college  prop- 
erty, and  runs  in  an  easterly  direction,  with 
the  center  of  said  road,  to  the  southeast  cor- 
ner of  the  said  college  property,  J.  M.  Eather- 
ly's  comer  to  his  lot  lying  north  of  said  road; 
thence  north,  with  Eatherly's  line,  to  a  stone, 
to  M.  Pitt's  line;  thence  west,  with  his  line, 
to  a  stone,  Pitt's  southwest  comer;  thence 
north,  with  Pitt's  line,  to  a  stone;  thence 
west  with  Pitt's  line,  to  a  stone;  thence 
south,  to  the  t>eglnnlng, — containing  eleven 
and  one-half  acres  of  land,  together  with  all 
the  college  buildings,  structiu:e8,  and  im- 
provements," of  every  character,  constructed 
thereon.  The  said  J.  M.  Eatherly  and  said 
Milton  Pitt  being  in  their  own  right  owners 
of  one  undivided  one-half  of  all  the  above- 
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recited  property,  then  known  as  'Stonewall 
College,'  and  now  called  'Neophegen  Crflege,' 
the  price  agreed  to  be  paid  by  the  said  A.  A. 
Walton  to  the  said  J.  M.  Batherly  and  said 
Milton  Pitt  for  said  one  undivided  one-half 
interest  in  and  of  said  property  was  sixteen 
hundred  dollars,  to  be  paid  in  several  pay- 
ments, therein  set  forth:  $500  (five  hundred 
dollars)  in  cash  by  draft  upon  A.  L.  Blaclc- 
man,  then  of  the  city  of  New  York;  $108 
in  the  note  of  G.  H.  and  W.  L.  Butney;  and 
a  sum  of  about  $200  in  cash,— making  the 
balance  of  first  payment  of  $800  as  one-half 
of  the  whole  of  said  purchase  money;  and 
the  remaining  amount  still  to  be  paid  was 
divided  Into  (4)  four  notes,  of  two  hundred 
dollars  each,  the  said  notes  being  the  notes 
of  A.  A.  WaltMi,  made  payable  to  the  said 
Uatherly  and  said  Pitt  And,  at  the  time 
of  the  payment  of  the  above-named  sum  of 
five  hundred  dollars  by  the  said  A.  L.  Black- 
man  for  the  above-named  purchase  of  said 
property,  the  said  A.  A.  Walton  promised 
and  agreed  that  tbe  said  A.  L.  Blaclunan 
should  have  a  vested  Interest  In  the  prop- 
erty so  purchased  to  the  extent  of  all  the 
money  that  said  Blackman  should  pay,  as  a 
part  of  the  purchase  money  for  said  property. 
And  whereas,  one  James  P.  Jemlgan  and 
L.  A.  Payne  were  the  owners  In  their  own 
right  of  the  other  one  undivided  one-half  in- 
terest In  the  above-named  college  property, 
and  the  said  Jemigan  and  Payne,  as  owners 
of  such  said  one  undivided  one-half  interest 

in  said  college  property,  did,  on  the day 

of ,  1886,  file  a  bill  In  the  court  of  chan- 
cery holden  at  the  county  site  in  the  town  of 
Springfield,  Tennessee,  petitioning  and  pray- 
ing for  a  decree  ordering  the  sale  of  all  of  said 
college  property,  for  a  partition  of  interests 
therein,  which  prayer  of  said  petitioners  was 
granted  by  the  chancellor,  and  decree  order- 
ing the  sale  of  said  property  was  made;  and 
said  A.  A.  Walton,  contesting  said  action, 
appealed  said  cause  to  the  supreme  court, 
which  court  affirmed  the  said  decree,  and  re- 
manded the  case  to  the  chancery  court  at 
Springfield,  to  enforce  the  said  decree  of  sale. 
And  whereas,  on  the  5th  day  of  May,  1888, 
the  said  A.  L.  Blackman,  at  the  request  of 
A.  A.  Walton,  caused  to  be  transferred  by 
cablegram  the  further  sum  of  ($300)  three 
hundred  dollars  to  be  used  by  her  In  pay- 
ment of  the  said  property,  and  later  <hi.  In 
the  year  1888,  caused  to  be  forwarded  the 
further  sum  of  three  hundred  dollars, 
amounting  in  all,  up  to  this  time,  to  eleven 
hundred  dollars.  And  whereas,  the  clerk 
and  master  of  the  chancery  court  at  Spring- 
field, in  pursuance  of  the  above-mentioned 
decree  of  the  court,  did  advertise  the  said 
property  for  public  sale  to  be  had  on  Au- 
gust 22nd,  1888,  and  at  Cross  Plains,  Ten- 
nessee, on  the  premises;  and  the*  said  A.  Lu 
Blackman,  being  Informed  of  such  Intended 
sale,  did,  on  August  tbe  21st,  1888,  cause  to 
be  transferred  by  cablegram  $1,015  to  Charles 
A.    Blackman,   at   Nashville,    state   of   Ten- 


nessee, and  did  further  cable  Instructions  to 
said  Charles  A.  Bladcman  to  proceed  to  Cross 
Plains,  and  at  such  sale  to  purchase  said 
property;  and  said  Charles  A.  Blackman, 
acting  upon  these  instructions,  and  at  the  re- 
quest of  said  A.  L.  Blackman,  then  in  Lon- 
don, England,  proceeded  to  Cross  Plains  for 
the  above-named  purposes,  and  on  the  day  of 
sale,  and  before  the  hour  of  sale,  entered  in- 
to an  arrangement  for  the  purchase  of  the 
one  undivided  one-half  interest  of  the  said 
Jemlgan  and  Payne,  and  also  for  completing 
the  past-due  payments  to  said  J.  M.  Eather- 
ly  and  said  Pitt  for  the  money  remaining 
still  due  for  the  purchase  of  the  said  Eather- 
ly'B  and  said  Pitt's  interest  as  per  the  agree- 
ment with  A.  A.  Walton  on  October  20th, 
1883.  The  amount  agreed  to  be  paid  by  the 
said  C.  A.  Blackman  to  the  said  Jemigan, 
Payne,  Eatherly,  and  Pitt  for  their  respec- 
tive Interests,  as  defined  by  said  decree,  was 
fixed  as  $2,800;  and  therefore  an  agreed 
basis  of  sale  of  said  property  and  Interests 
therein  was  thus  arranged,  by  and  between 
the  said  C.  A.  Blackman,  Jemigan,  Payne, 
Eatherly,  and  Pitt;  the  said  G.  A.  Blackman 
paying  the  sum  of  $934  as  a  first  payment 
under  the  compromise  agreement.  Further, 
the  said  Blackman  paid  the  premium  for  an 
insurance  policy  of  $2,500,  Issued  by  the 
E>quitable  Fire  Insurance  Company  of  Nash- 
ville, Tennessee,  which  policy.  In  case  of  loss 
by  fire,  was  made  payable  to  A.  A.  Walton, 
for  the  benefit  of  said  Eatherly,  Pitt,  Jeml- 
gan, and  Payne,  as  'their  Interest  might 
appear.'  And  all  of  said  sums  of  money, 
with  expenses  incurred  incident  thereto,  was 
paid  by  G.  A.  Blackman  out  of  the  said  sum 
of  money,  $1,015,  furnished  by  A.  L.  Black- 
man  for  that  purpose.  And  the  said  A.  A. 
Walton  executed  her  two  notes  for  $933  each, 
with  C.  A.  Blackman  as  security,  said  notes 
being  made  pa.vable  to  H.  C.  Crank,  clerk  and 
master;  and  the  title  to  said  property  was 
taken  In  the  name  of  A.  A.  Walton,  and  at 
that  time,  namely,  the  22nd  day  of  August, 
1888,  she,  the  paid  A.  A.  Walton,  expressly 
promised  and  agreed  to  sign  tbe  said  title 
to  said  property  to  A.  L.  Blackman  or  his 
nominee,  whenever  so  required  to  do  by  said 
A.  L.  Blackman.  And  whereas,  on  the  night 
of  the  third  of  May,  1890,  the  said  college 
buildings  were  totally  destroyed  by  fire,  and 
the  said  Equitable  Fire  Insurance  Company 
has  agreed  to  settle  its  loss  under  its  policy 
for  the  sum  of  $2,400,  to  be  paid  to  H.  G. 
Crank,  clerk  and  master;  and  out  of  this  sum 
the  said  clerk  and  master  will  pay  the  two 
remaining  notes  of  the  said  A.  A.  Walton  and 
C.  A.  Blackman,  aggregating,  with  Interest, 
$2,081,  and  will,  by  this  means,  pay  in  full 
the  balance  of  the  amounts  due  to  J.  M, 
Eatherly,  Milton  Pitt,  James  P.  Jernigan, 
and  L.  A.  Payne.  The  balance  remaining  of 
said  $2,400,  being  in  amount  $319,  will  be 
paid  to  said  A.  A.  Walton.  These  several 
amounts  paid  and  provided  by  the  means  of 
A.  1^  BUickman  amoimt  to  the  total  sum  of 
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$4,516:  Now,  therefore,  In  view  of  the  afoie- 
mendoned  premises,  and  in  compliance  with 
the  express  promise  and  agreement  made  on 
the  said  22nd  day  of  Augnst,  1883,  by  the 
said  A.  A.  Walton  to  said  Charles  A.  Black- 
man,  acting  in  behalf  of  said  A.  L.  Black- 
man,  1,  the  said  A.  A.  Walton,  acknowledge 
and  agree  that  I  hold  the  legal  title  to  the 
said  property  in  trust  for  the  said  A.  L. 
Blackman,  for  his  ose  and  benefit;  and  I 
hereby,  and  at  his  (said  A.  L.  Blackman's) 
request,  and  for  and  in  consideration  of  the 
aforementioned  premises,  the  said  A.  L. 
Bladcman  having  paid  and  provided  all  the 
purchase  money  paid  upon  said  property, 
and  as  I  have  heretofore  and  at  all  times 
held  myself  ready  and  wlUtng  to  make  the 
proper  transfer  of  said  title  to  said  prcqperty 
to  said  A.  L.  Blackman  or  his  nominee,  I 
hereby  assign,  transfer,  and  convey  all  my 
right,  title,  and  interest  in  and  to  said  above 
named  and  described  property  to  said  A.  I>. 
Blackman,  his  heirs  and  assigns,  forever,  to 
have  and  to  hold,  use,  and  enjoy  the  same 
In  as  perfect  and  full  a  manner  as  now  held 
by  me.  In  testimony  whereof,  I  hereimto 
affix  my  signature,  this,  the  8th,  day  of  July, 
1880.    J.  M.  Walton.    A.  A.  Walton. 

"Witnesses:    ." 

"State  of  Tennessee — Robertson  County. 
Personally  appeared  before  me,  J.  M.  Ford, 
a  notary  public  in  and  for  .said  county  and 
state,  the  wlthin-named  J.  M.  Walton,  the 
bargainor,  with  whom  I  am  personally  ac- 
quainted, and  who  acknowledged  the  within  j 
instrument  for  the  purposes  therein  contain-  i 
ed.  And  A.  A.  Walton,  wife  of  the  said  3. 
M.  Walton,  having  personally  appeared  be- 
fore me,  privately  and  apart  from  her  hus- 
band, the  said  J.  M.  Walton,  acknowledged 
the  execution  of  said  deed  and  agreement 
to  have  been  done  by  her  freely,  voluntarily, 
and  understandingly,  without  compulsion  o\ 
constraint,  and  for  the  purposes  therein  ex- 
pi'essed.  Witness  my  hand  and  offlcial  seal, 
at  Cross  Plains,  Tennessee,  this  8th  day  of 
July,  1890.    J.  M.  Ford,  Notary  PubUc." 

"State  of  Tennessee — Robertson  County. 
Register's  Office,  Octolwr  13th,  ISiK).  I,  R. 
G.  Anderson,  register  of  Robertson  county, 
do  certify  that  the  within  Instrument  and 
certificates  thereto  attached  were  received 
the  13th  day  of  October,  1890,  at  2  o'clock 
p.  m.,  and  doly  noted  In  Note  Book  No.  3, 
on  page  248,  and  are  duly  recorded  in  my 
office,  in  Book  No.  32,  on  page  151.  Olven 
under  my  hand,  at  office  in  Springfield.  R. 
C.  Anderson,  Register  for  Robertson  County." 

The  bill  alleges  that  the  complainant  is  a 
sister  of  the  defendant  Blackman,  and  that 
he  (the  said  Blackman)  had  for  years  ex- 
pressed the  desire  and  intention  of  giving 
her  a  magnificent  home;  that  she  and  her 
husband  are,  by  occupation,  teachers,  and 
that  having  learned  of  a  school  situated  on 
valuable' lands  at  Cross  Plains,  in  Robertson 
county,  Tenn.,  that  would  serve  them  as  a 
home  and  give  them  employment,  she  com- 


municated these  facts  to  her  brother,  who 
agreed  to  assist  her  in  the  purchase  and  pay- 
ment of  the  property,  which  he  did;  that  he 
was  a  man  without  family,  traveling  from 
this  cotmtiy  to  Europe,  and  that  he  sent  her 
from  there  a  cablegram  for  (1,000,  with  in- 
structions to  his  brother  Charles  A.  Black- 
man  to  take  and  apply  the  same  towards  the 
purchase  of  said  property;  that  he  had  also 
sent  her,  prior  to  this,  (500  from  New  York 
City,  and  $300  at  another  time;  that  this 
was  all  the  purchase  money  which  he  (the 
said  Blackman)  had  contributed,  and  which 
he  had  repeatedly  declared  to  be  a  gift  to 
her,  and  that,  besides  this,  the  complainants 
had  made  an  outlay  on  their  part  of  some 
$1,600  or  $2,000  on  the  property,  and  had 
devoted  years  to  the  building  up  of  a  school, 
at  a  loss  to  themselves  of  at  least  $10,000; 
that  the  building  upon  the  land  had  cost  some 
$12,000  or  $15,000,  and  the  reason  they  were 
able  to  get  it  so  cheaply  was  on  account  of 
the  repiftatlon  of  the  complainants,  J.  M. 
Walton  and  his  wife,  as  teachers.  They  al- 
lege that,  subsequent  to  their  purchase,  there 
was  a  great  deal  of  litigation  in  the  chancery 
court  at  Springfield  about  the  property,  and 
that  finally,  under  a  decree  of  the  chancery 
court  at  Springfield,  the  clerk  and  master,  on 
the  22d  day  of  August,  1888,  sold  said  prop- 
erty to  the  said  Mrs.  A.  A.  Walton,  and  made 
her  a  deed  to  the  same.  They  further  charge: 
That  on  the  8th  day  of  July,  1888,  the  de- 
fendant Wickware,  as  the  agent  of  Black- 
man,  came  to  them  in  Robertson  county,  and 
told  complainant  A.  A.  Walton  that  her 
brother,  the  said  Blackman,  had  sent  by  him 
a  paper  writing,  which  she  must  sign,  and 
ask  no  questions.  That  this  she  declined  to 
do,  but  her  husband  told  her  that  it  was  her 
brother,  and  that  she  shonld  not  hesitate  to 
sign  It;  and  that  the  defendant  Wickware 
said  that  it  was^a  mere  form,  and  that  "we 
[referring  to  himself  and  Mr.  Blackman]  will 
not  probably  use  it  at  all,  and  it  shall  not 
be  registered  without  your  knowledge  and 
consent";  and  that  her  husband  read  a  por- 
tion of  it,  enough  to  see  that  it  related  to 
this  college  property,  and  again  expressed 
his  unlimited  confidence  in  her  brother,  and 
that  it  would  be  ingratitude  in  her  to  doubt 
his  honor;  and  that  she  (the  complainant  A. 
A.  Walton)  never  read  the  deed;  and  that  it 
was  never  read  over  to  her;  its  objects  and 
purposes  she  did  not  understand,  did  not  in- 
quire into,  and  simply  obeyed  her  brother's 
injunction  to  "ask  no  questions,"  as  his  agent 
and  lawyer  had  stated  that  he  requested. 
That,  subsequent  to  this,  she  and  her  hus- 
band went  to  St.  Louis,  for  the  purpose  of 
getting  employment  there,  and  during  their 
absence  the  deed  was  registered.  They  say 
that  they  are  advised  that  the  acknowledge- 
ment to  the  deed  Is  fatally  defective.  Inas- 
much as  it  fails  to  acknowledge  the  due  exe- 
cution of  the  same,  or  tliat  the  execution  was 
done  by  her  freely,  voluntarily,  etc.;'  but 
that,  however  this  may  be,  her  brother  made 
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her  an  absolute  gift  of  the  money  contrib- 
uted to  the  purchase,  and  acquiesced  in  it 
as  a  gift  for  years,  and  induced  her  and  her 
husband  to  lose  years  of  labor,  time,  and 
large  sums  of  money  in  building  up  and  im- 
proving this  schooi,  and,  at  the  end  of  the 
time,  abused  their  confidence,  by  pretending 
a  still  further  desire  to  benefit  them,  and,  by 
this  fraudulent  means,  sought  to  deprive 
them  of  all  the  proper^  they  had,  without 
any  consideration,  and  so  induced  them  to 
part  with  the  legal  title  to  the  same.  It  Is 
further  stated  In  the  bill  that  the  defendant 
A.  L.  Blackman  had  an  insurance  on  the 
building  on  said  property  for  |3,000;  and 
that  on  the  night  of  the  3d  of  May,  1890,  this 
building  was  entirely  consumed  by  fire;  and 
that  they  nndenrtand  that  said  Blackman  Is 
endeavoring  to  collect  the  same,  to  which 
they  have  no  objection.  The  prayer  of  the 
hill  is  for  an  injunction  to  enjoin  the  defend- 
ants from  disposing  of  the  property,  and  that 
the  deed  be  decreed  to  be  delivered  up  and 
canceled,  and  declared  fraudulent  and  void, 
and  removed  as  a  cloud  upon  the  title  of 
said  A.  A.  Walton,  and  for  general  relief. 

WIckware,  in  the  caption  of  the  bill,  la 
sued  as  agent  of  the  said  Blackman.  No  an- 
swer was  filed  on  behalf  of  WIckware,  and 
no  decree  or  judgment  and  no  pro  confesso 
was  taken  against  him.  A.  L.  Blackman 
filed  his  answer  on  the  22d  of  October,  1890. 
He  substantially  denies  all  the  allegations 
of  the  bill;  alleges  that  he  furnished  all  the 
money  which  went  to  buy  the  property,  and 
that  he  bought  it  as  an  investment  himself, 
and  under  an  understanding  with  the  com- 
plainants that  he  (the  said  Blackman)  should 
have  a  vested  interest  in  the  property  to  the 
extent  of  all  the  money  he  had  paid  as  part 
of  the  purcliase  money,  and  that,  while  the 
title  was  taken  In  the  name  of  A.  A.  Walton, 
It  was  taken  under  an  express  agn^eement 
and  understanding  that,  whenever  he  re- 
quested them  to  do  so,  they  would  convey 
the  property  to  him;  denies  any  fraud  or 
misrepresentation  in  procuring  the  deed  made 
to  him;  and  says  the  deed  was  simply  pre- 
sented without  any  representations,  and  un- 
der express  instructions  from  him  to  make 
no  representations,  agreements,  or  promises, 
and  that,  in  accordance  with  a  previous 
agreement  and  understanding,  the  complain- 
ants executed  and  delivered  the  deed  to  his 
atront  He  denies  that  the  complainants  had 
m.ide  any  substantial  or  material  payments 
upon  or  for  said  property;  avers  that  they  liad 
Iiad  the  useof  it  forsome  timewithoutcharge; 
denies  that  they  had  any  equity  or  Interest 
In  It  at  the  time  of  the  conveyance  to  him; 
and  substantially  denies  aU  the  equities  set 
out  in  the  complainants'  bill;  admits  the  de- 
struction of  the  property  by  fire;  and  claims 
that  it  is  now  worth  very  little. 

The  undisputed  facts  are:  That  a  one-half 
Interest  was  purchased  in  the  said  property. 
In  the  first  instance,  nliout  1S8;{,  in  the  name 
Of  the  complainant  Mrs.  Addle  Walton,  for 


the  consideration  of  $1,600,  of  which  there 
was  paid  about  $300  In  cash,  and  notes  of 
other  parties  raised  by  herself  and  husband, 
and  $500  was  pald^  by  a  draft  drawn  on  her 
brother,  the  defendant  A.  L.  Blackman,  who 
waa  then  In  New  York,  and  who  accepted 
:  and  paid  the  draft    Her  notes  were  given 
•  for  the  balance  of  the  purchase  money  to 
'  the  vendors  of  this  one-half  interest    From 
'  1883,  down  to  the  destruction  of  the  property 
i  by  fire,  the  property  which  had  been  con- 
structed for  a  college  or  school  building  was 
:  occupied  and  used  for  that  purjwse,  and  for 
i  a  home  by  the  complainants,  they  paying 
rent  to  the  other  part  owners  of  the  property. 
I  The  defendant   A.    L.   Blackman   furnished 
part  of  the  money  to  pay  this  rent    Subse- 
I  quent  to  this  purchase  above  mentioned  of 
the  one-half  interest  proceedings  were  be- 
!  gun  In  the  chancery  court  at  Springfield  for 
I  the  purpose  of  selling  the  property  for  par- 
!  tition,  by  the  other  owners,  and  to  collect 
I  the  unpaid  balance  of  the  purchase  money 
'  due  to  the  parties  who  had  sold  their  In- 
i  terest  to  Mrs.  Walton.    These  proceedings,  It 
I  seems,    were   taken    to    the   supreme   court; 
and   the  final   result   of   this   litigation   was 
that  the  cause  was  remanded  to  the  chan- 
cery court,  and  there  was  a  decree  for  the 
sale  of  the   entire  property  for  the  purpose 
of  partition,  and  tor  the  purpose  of  collecting 
the  balance  of  the  purchase  money  due  for 
the  sale  of  the  one-half  interest.   The  prop- 
erty was  advertised  to  be  sold  by  the  clerk 
and  master;   but  on  the  day  of  sale,  by  an 
agreement  made  between  all  the  parties  in 
interest,  Mrs.-  Walton  became  the  purchaser, 
or,  at  least,  the  purchase  was  made  in  her 
name,  and  so  reported  to  the  clerk  and  mas- 
ter, of  the  entire  property,  for  the  sum  of 
$2,800,  of  which  the  sum  of  $934  was  paid 
in  cash,  and  the  balance  secured  to  be  paid 
by  notes  signed  by  the  complainant  Mrs.  A. 
A.    Walton,    with    another   brother,    Charles 
Blackman,  as  security.    The  property  was  in- 
sured In  the  sum  of  $2,500,  in  the  name  of 
Mrs.  Walton,  and  for  the  use  of  the  other 
parties  In  Interest,  those  entitled  to  proceeds 
of  deferred  payments;  and  after  the  destruc- 
tion  of  the  property  by   fire,   on  the  3d  of 
May,    1890,    the    insurance   company   settled 
the   matter  for  $2,400,   which  was  applied, 
first,  to  the  extinguishment  of  the  balance 
of  the  purchase  money  on  the  property,  some 
dollars,  and  the  balance  of  the  insur- 
ance money  was  paid  to  Mrs.  Walton,  or  ap- 
plied to  the  debts  of  herself  and  husband. 
After  this  purchase,  and  before  the  destruc- 
tion of  the  property  by  fire,  defendant  A.  L. 
Blackman   had  also   taken  out   in   his   own 
name  a  policy  for  $3,000,  and  there  was  a 
suit  brought  to  recover  this  Insurance  mon- 
I  ey  on  the  last-named  policy.    Of  the  money 
paid  on  the  property,  the  defendant  A.  L. 
Blackman  furnished,  for  the  first  payment, 
$500,  which  was  i>ald  by  a  draft  paid  and 
accepted    by   him.    He   subsequently   cabled 
to   his   sister,    from    T/jndon,    $300,    for    the 
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same  purpose,  but  which  was  not  so  used; 
and,  at  the  time  of  the  last  sale  and  pur- 
chase of  the  property,  be  cabled  to  bis  broth- 
er Charles  Blackman  $1,015,  to  be  used,  and 
which  was  used,  to  the  amount  of  $934,  as 
cash  payment  on  the  property,  and  the  bal- 
ance was  expended  in  taking  out  the  Insur- 
ance, which  was  taken  in  the  name  of  Mrs. 
Walton  on  the  property.  The  complainants 
furnished  none  of  the  money  paid  for  the 
purchase  of  the  property,  except  $300  in  the 
first  payment  made  on  the  one-half  interest 
bought.  The  balance  of  the  purchase  mon- 
ey was  all  paid  out  of  moneys  furnished  by 
the  defendant  A.  L.  Blackman,  and  out  of 
the  money  derived  from  the  insurance  poli- 
cies taken  out  In  the  name  of  Mrs.  Walton. 
The  complainants  remained  on,  used,  and 
occupied  the  property  as  a  school  and  col- 
lege from  the  time  the  one-half  interest  was 
first  bought.  In  1883,  tlU  the  destruction  of 
the  property  by  fire,  In  May,  1890,  paying 
rent  for  the  one-half  Interest  to  the  other 
owners,  part  of  which  was  paid  with  the 
money  furnished  by  the  defendant  A.  L. 
Blackman,  up  until  the  entire  property  was 
sold,  la  18SS.  The  foregoing  facts  are  en- 
tirely undisputed. 

As  to  the  allegations  In  the  complainants' 
bill  that  th^  bad  expended  considerable 
sums  (from  $1,600  to  $2,000)  on  the  property 
and  in  its  purchase,  we  find  no  proof  in  the 
record  to  sustain  these  charges,  except  J.  M. 
Walton  says  they  spent  about  $600  or  $700 
in  repairs.  As  to  the  allegations  that  th^ 
were  enabled  to  buy  the  property  in  the  first 
instance  for  much  leas  than  it  was  worth- 
that  It  was  worth  $10,000  or  $15,000— on  ac- 
count of  their  reputation  and  experience  as 
teachers,  that  they  had  remained  there  and 
built  up  the  reputation  of  the  school  at  the 
loss  of  some  $10,000  to  them,  there  is  no 
proof.  They  had  the  use  of  the  property  dur- 
ing all  these  years  without  charge,  and  it  is 
clear  that  they  recelyed  their  liring  from  it, 
and  that  it  was  of  great  benefit  to  them.  So 
far  aa  we  can  see  from  the  record,  they  were 
always  poor  and  without  means;  probably 
worth  less  than  $1,000.  As  to  why,  under 
what  circumstances,  for  what  purpose,  un- 
der what  agreement  and  understanding,  the 
means  or  money  adyanced  by  the  defendant 
A  L.  Blackman  was  furnished.  Is  a  matter 
in  dispute,  and  by  no  means,  to  our  minds, 
free  from  doubt  A  considerable  part  of  the 
negotiations  in  regard  to  the  purchase  waa 
carried  on  by  correspondence  between  com- 
plainants and  the  defendant  Blackman,  but 
It  Is  evident  that  all  of  this  correspondence 
(all  of  their  letters)  is  not  in  evidence;  and 
it  is  also  evident  that  conversations  bad  been 
had  between  the  parties  in  regard  thereto,  in 
view  of  which  some  of  the  correspondence 
and  letters  were  written,  and  much  of  the 
matter,  as  we  thinlc,  ts  left  for  deduction  and 
Inference  from  that  which  doea  appear.  The 
situation  and  character  of  the  parties  throw 
some  light    on    the  transactloiiu     The  com- 


plainants, Walton  and  wife,  were  school 
teachers,  and  poor.  The  defendant  Black- 
man,  so  far  as  we  are  enabled  to  see  from 
the  record,  was  a  man  traveling  about  from 
place  to  place,  who  undertook,  or  endeavored 
to  undertake,  vast  schemes,  and  who  seems 
to  have  been,  or  thought  he  waa,  an  inveut- 
ive  genius,  and  a  man  of  very  sanguine  tem- 
perament, of  wild  hopes  and  great  expecta- 
tions, but,  so  far  as  the  record  shows,  never 
at  any  time  possessed  of  any  great  amount 
of  ready  money  or  very  substantial  capital. 
It  would  appear  from  his  correspondence, 
and  the  details  of  the  conversations  that  are 
given  between  him  and  his  sister,  that  he 
generally  had  in  view,  howev^  magnificent 
prospects,  and  expected  at  some  time  in  the 
future  to  realize  immense  sums  from  his 
ventures.  Up  untU  the  occurrence  of  this 
fire,  and  the  taking  of  this  deed  from  bis  sis- 
ter, he  certainly  appears  to  have  been  a  very 
kind,  Indnlg^ent,  and  devoted  brother,  always 
willing  and  desirous  to  help  bis  sisters,  and 
especially  his  sister  Mrs.  Walton,  in  every 
way  he  could.  It  is  in  evidence  that,  when 
she  was  in  need  and  sick,  he  had  her  taken, 
with  another  sister  for  her  nurse  and  to  look 
after  her,  to  New  York  City,  to  receive  treat- 
ment by  the  best  physicians  and  surgeons, 
and  took  care  of  her,  and  paid  all  of  her  ex- 
penses. It  further  appears  that  he  sent 
her,  as  a  gift,  at  one  time,  $25,000  in  stock 
in  his  contracting  company,  which  he 
thought,  on  account  of  a  prospective  contract 
with  the  Italian  government,  and  another 
contract  that  he  expected  his  company 
would  make  with  the  German  government, 
for  the  construction  of  the  canal  from  Kiel 
to  Hamburg,  would  be  worth,  in  a  short 
time,  $50,000.  That  be  expected  and  hoped 
to  be  immensely  wealthy^  and  had  the  kintl- 
est  and  most  benevolent  disposition  towards 
his  sister,  and  desired  to  aid  and  help  her  in 
all  ways,  there  could  be  no  doubt.  It  is  also 
equally  clear  to  our  minds  that  most  of  this 
was  purely  exi>ectation,  and  that  he  never 
had  any  very  large  sum  of  ready  money 
which  he  could  command  or  use;  at  least 
not  at  the  time  he  made  these  advancements 
on  this  property. 

Now,  as  to  the  contested  question  as  to  un- 
der wliat  circumstances  and  under  what  un- 
derstanding the  money  furnished  by  the  de- 
fendant was  furnished:  As  above  noticed,  it 
is  stated  in  the  bill  that  it  was  purely  as  a 
gift  to  the  complainant  Mrs.  Walton,  by  her 
brother,  the  defendant  Blackman,  and  that 
he  bad  no  interest  whatever  in  the  prop- 
erty. In  opposition  to  this,  the  answer  states 
that  the  money  was  furnished  under  an  un- 
derstanding and  agreement  that  the  d^end- 
ant  was  to  have  an  Interest  in  the  property 
In  proportion  to  the  money  he  invested  there- 
in. Aside  from  the  letters  to  be  hereafter  no- 
ticed, the  only  proof  on  this  subject  ts  as  fol- 
lows: Mrs.  Walton,  the  complainant,  states, 
in  her  deposition,  that  she  received  the  mon- 
ey as  a  gift  from  her  brother,  and  there  was 
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never  one  word  said  or  written  by  blm  to 
her  In  regard  to  paying  it  back,  or  inyestlng 
it  in  any  manner  for  him.  This  is  her  state- 
ment at  page  58  of  the  transcript  In  a  sub- 
sequent part  of  her  depoeltion,  at  page  67  of 
the  transcript,  in  relation  to  the  payment  of 
the  first  $500,  in  reply  to  whether  or  not 
she  agreed  with  A.  L.  Blackman  that  he 
should  have  a  rested  interest  in  the  prop- 
erty In  proportion  to  the  money  he  had  fur- 
nished to  pay  for  the  same,  she  says,  "We 
had  no  agreement  about  it"  Complainant  J. 
M.  Walton,  in  his  deposition,  states  that  none 
of  the  money  sent  to  his  wife  by  A.  Ik  Black- 
man  waa  to  be  an  incumbrance  on  the  col- 
lege property,  and  that  no  such  thing  was 
intended  at  the  time,  and  that  it  was  purely 
a  gift  on  his  part  None  of  these  parties 
undertake  to  detail  the  exact  statements  of 
what  occurred  when  the  matter  was  first 
brought  to  defendant  Blackman's  attention, 
nor  how  it  was  brought  to  bis  attention.  As 
opposed  to  this  testimony  on  their  part,  we 
have  the  recitations  of  the  deed,  the  state- 
ments in  and  the  inferences  to  be  drawn 
from  the  letters  hereinafter  mentioned,  and 
tlie  defendant  Blackman's  own  testimony. 
His  statement  of  the  original  agreement  Is  as 
follows:  He  says  that  in  about  the  year  1883 
he  received  a  letter  from  his  sister,  he  then 
being  In  New  York,  in  which  she  stated  she 
had  made  a  trade  with  J.  M.  Eatherly  and 
Xlllton  Pitt  for  the  purchase  of  their  one- 
half  Interest  in  the  college  property;  that 
she  stated  the  terms  of  the  purchase  to  him, 
and  informed  him  she  had  drawn  a  draft  on 
him  for  $500  as  part  of  the  first  payment  of 
the  college  property,  which  draft  he  accepted 
and  paid;  that  this  letter  from  Mrs.  Walton 
Informed  him  that  he  should  have  an  Inter- 
est in  the  proi)erty  so  purchased  to  the  ex- 
tent of  all  the  money  he  should  pay  as  a  i>art 
of  the  purchase  money  therefor;  that  this 
letter  he  had  lost  or  mislaid.  According  to 
him,  this  was  the  beginning  of  the  transac- 
tion, and  it  was  on  these  statements  and 
agreements  that  the  subsequent  proceedings 
were  had. 

Referring  to  die  correspondence  on  file, 
and  taking  them  up  in  the  order  of  their 
dates,  we  find,  first,  a  letter  from  A.  L.  Black- 
man  to  complainant  Walton,  dated  January 
17,  1883,  in  which  Blackman  requests  Walton 
to  subscribe  for  $100,000  of  the  stock  of  the 
New  York  &  Boston  Short-Line  Railway, 
which  Blackman  was  endeavoring  to  place 
"on  its  feet"  &nd  which  letter  also  requests 
Walton  to  inclose  a  draft  for  $10,000,  and 
states  that  the  subscription  will  be  paid  by 
work  in  his  contract,  and  that  he  will  not 
call  on  Walton  for  the  money.  Inasmuch  as 
it  appears  that  Walton  was  as  "poor  as  a 
church  mouse,"  this  letter  would  seem  to 
illustrate  the  character  of  Blackman's  finan- 
cial dealings  and  prospects.  The  next  letter 
in  this  correspondence  was  from  Blackman 
to  his  sister  Mrs.  Walton,  dated  April  Id, 
18SG,  in  which  be  sends  her  $25,000  of  shares 


of  the  capital  stock  of  the  National  Dredging 
&  Contract  Company,  which  he  thinks  will 
soon  pay  $200  per  share,  owing  to  the  great 
profits  he  expects  to  make  out  of  the  pros- 
pective contracts  hereinbefore  referred  to. 
He  states  that  these  shares  are  to  be  hers, 
to  do  with  as  she  pleases,  and  advises  her  not 
to  part  with  them.  On  March  2,  1888.  Black- 
man  writes  to  Prof.  Walton  that  he  Is  glad 
he  has  rented  the  college  for  the  ensuing 
year,  and  that  he  will  send  a  check  for  $140  to 
pay  the  rent;  says  that  he  would  have  sent  it 
sooner,  but  that  he  had  had  heavy  losses,  and 
did  not  have  the  money;  also  speaks  of  the 
money  he  expects  to  get,  and  the  large  prof- 
its he  expects  to  make  out  of  prospective  con- 
tracts. On  April  19th  the  defendant  wrote 
to  his  sister  Mrs.  Walton  from  New  York,  in- 
closing his  notes  for  $2,500,  payable  In  12  and 
24  months,  which,  he  says,  "I  have  drawn 
for  the  purpose  of  enabling  you  to  buy  the 
balance  of  the  interest  in  the  college  proper- 
ty and  grounds.  I  will  myself  pay  the  notes 
when  they  fall  due  I  would  send  you  the 
cash  to  pay  for  the  property  now,  but  I  am 
compelled  to  raise  a  very  large  amount  of 
money  for  the  execution  of  my  contracts,  and 
this  will  require  more  money  than  I  have, 
and  I  am  compelled  to  raise  the  money."  "It 
will  be  no  trouble  for  me  to  pay  the  notes  for 
you  when  due,  as  I  will  have  my  contract 
with  the  Italian  government  completed  by 
that  time,  and  plenty  of  funds  on  hand.  If 
you  can  make  a  tra(^e  for  the  purchase  of  the 
property  on  satisfactory  terms,  by  giving 
your  note  and  me  as  indorser,  or  my  notes 
and  your  name  on  the  back  as  Indorser,  I  will 
take  care  of  the  payments  for  you;  but  do  not 
fix  the  earliest  payment  under  six  months,  or, 
better,  say  eighteen  months,  from  date."  He 
further  says:  "If  the  amonnt  of  $2,500  I  sent 
you  Is  not  enough  to  p^iy  for  the  property, 
draw  a  draft  upon  me,  payable  six  months 
after  date  at  sight  and  I  will  accept  and  pay 
It"  He  further  says:  "If  the  notes  so  drawn 
do  not  meet  the  conditions  of  the  time  and 
terms  of  payment,  you  can  also  draw  upon 
me  for  such  amount,  the  times  of  payment  to 
be  made  at  or  about  the  times  named,  and  I 
win  accept  and  pay  the  same  in  lieu  of  the 
notes;  but  let  the  drafts  be  so  drawn  that 
they  state  in  the  body  of  the  drafts  what 
they  are  drawn  for."  On  the  4th  of  May, 
1888,  Mrs.  Walton  cabled  to  her  brother  that 
she  needed  $300.  On  May  5,  1888,  he  sent 
her,  by  cable,  $300.  This,  he  states  in  his  dep- 
osition, he  supposed  she  wanted  for  the  pur- 
pose of  making  payments  on  this  property. 
On  the  same  day.  May  5,  1888,  he  wrote  her, 
from  London,  a  letter  in  which  he  acknowl- 
edges the  receipt  of  her  cablegram,  and  an- 
nounces that  he  had  sent  the  $300  by  cable- 
gram, and  states:  "I  do  not  know  what  pur- 
pose you  require  this  :imount  for,  and,  if  I 
could,  would  have  sent  you  more,  but  I  can't 
spare  more  than  I  send."  Says:  "I  may  be 
able  to  pay  for  'he  place— I  mean  the  college 
—In  a  few  wedcs;  but  I  am  relying  upon  seU- 
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Ing  Bome  shares  I  have,  which  I  think  I  can 
do."  On  July  13,  1888,  complainant  Mrs. 
Walton  writes  to  the  defendant,  at  London, 
In  which  she  acknowledges  the  receipt  of  the 
two  letters  from  him,  and  states  that  he 
writes  a  little  saucy  about  "raking  around" 
to  find  the  money  to  buy  the  college  property, 
and  does  not  think  he  will  have  "to  rake 
around"  much  from  the  way  he  writes  about 
his  $55,000,000;  speaks  of  her  husband's  high 
regard  for  the  defendant,  and  of  the  Joy  his 
letters  gave  them.  She  says:  "I  inclose  a 
notice  of  the  sale  of  the  college,  which  came 
out  last  night  Of  course,  dear  Bud,  it 
would  be  the  happiest  day  of  my  life  for 
yon  to  buy  the  college,  but  I  do  not  want 
you  to  embarrass  yourself  or  your  business 
Interests  to  do  so.  If  you  buy  It,  let's  re- 
charter  It,  and  call  it,  'Walton  &  Blackman's 
College;  3.  M.  Walton  and  A.  M.  Blackman, 
Presidents;' "  speaks  of  telephone  and  daily 
mall,  and  of  a  dummy  line  they  are  prepar- 
ing to  run  from  Springfield  to  Cross  Plains; 
.and  closes  by  hoping  that  his  Nicaragua  canal 
may  come  aroimd  all  right,  and  by  hoping 
that  he  can  "rake  around"  and  get  the  money 
to  buy  the  college  in  August;  and  adds  a 
postscript  to  the  effect  that  "Prof.  Walton 
«nd  I  think  it  best  for  you  to  have  the  deed 
to  the  college."  The  next  letter  is  dated  Au- 
gust 1,  1888,  from  Prof.  J.  M.  Walton  to 
A.  !>.  Blackman.  It  expresses  pleasure  that 
Blackman  la  advised  of  the  state  of  affairs 
there,  and  that  his  heart  is  with  them.  He 
says,  "We  have  a  grand  chance  for  a  great 
victory,"  evidently  meaning  in  the  purchase 
of  the  college.  Refers  to  the  people  with 
'/rhom  they  are  having  trouble,  and  the  pros- 
pects of  others  bidding  on  the  college,  and 
wanting  It.  He  says  further:  "As  to  who  is 
best  to  bid  is  debatable.  It  will  be  best  for 
Addle,  as  some  would  be  ashamed  to  bid 
-against  her;  afraid  of  public  sentiment," 
•etc.  Further  says:  "If  we  can  save  the  col- 
lege, and  thereby  keep  up  a  good  front,  I  can 
get  the  state  superintendent's  olfice  next 
jrear,  if  desired,  which  would  aid  greatly  In 
getting  the  school  up  to  a  high  point  of  suc- 
eess."  He  states  that  the  very  site  on  which 
the  building  stands  Is  worth  thousands  of 
-dollars,  and  adds:  "If  the  buildings  and 
grounds  were  mine,  I  would  not  even  think 
■of  taking  $10,000.  They  cost  |14,000.  We 
wrote  you  in  our  letters  of  the  11th  and  14th 
-of  July  that  we  thought  it  best  for  you  to 
liave  the  title  to  the  property  in  your  own 
name.  Be  prompt  and  act  quickly.  Be  cau- 
tious In  giving  anybody  a  chance  to  know 
what  you  are  doing.  Cover  your  tracks 
well."  On  August  15,  1888,  J.  M.  Walton 
writes  to  Blackman,  at  London,  reciting  his 
letter  of  August  2d,  stating  the  advertisement 
•of  the  property,  the  change  in  the  day  of  sale, 
knd  says:  "We  are  pretty  hopeful  that  you 
will  give  relief,  though  It  is  too  good  to  l)e- 
Ileve;  we  liave  been  down  so  long.  Addle 
wrote  to  Charlie  to  be  in  readiness  to  re- 
ceive message  from  London  9th  to  12th  of 


August  It  win  be  a  day  long  to  be  remem- 
bered by  us  if  we  win,  and  a  day  full  of  glo- 
ry. I  want  to  see  the  curs  sneak.  If  you 
can't  send  enough  money  to  buy  it  cash,  send 
an  you  can,  and  it  will  be  promptly  returned 
In  case  we  fall  to  purchase.  If  the  property 
sells  for  $3,000,  then  $2,450  cash  will  give  you 
a  deed,  l>ecause  the  other  is  already  paid.  If 
it  »eUs  for  $3,500,  then  $2,&50  wiU  give  you 
a  deed.  If  It  seUs  for  $4,000,  then  $2,050  wUl 
give  a  deed  to  you."  He  then  explains  about 
the  previous  payments  and  interest  He 
writes  about  getting  an  injunction  to  pre- 
vent the  sale  of  the  property  if  they  do  not 
hear  from  Blackman  in  time,  and  says  he  is 
wide  awake,  and  is  watching  ail  points,  and 
advises  Blackman  to  keep  his  tracks  well 
covered.  On  August  11,  1888,  the  defendant 
Blackman,  in  London,  telegraphed  his  brother 
Charles  A  Blackman,  at  Nashville,  Tenn.,  as 
follows:  "Public  sale  Neophegen  College, 
Tuesday  morning  next.  Can  you  go  out 
Monday?  Buy  college  for  me.  Can  provide 
part,  maybe  all,  cash.  Cable  you  Monday. 
Answer."  On  August  13,  1888,  Ohtarles 
Blackman,  at  Nashville,  wired  his  brother,  in 
liondon,  as  follows:  "Absent  two  days.  Can 
attend  business.  Money,  to-morrow,  will 
do."  On  August  21,  1888,  defendant  A.  L. 
Blackman,  in  London,  wired  $1,015  to  his 
brother  Charles  A.  Blackman,  at  Nashville, 
Tenn.  This  was  for  the  purpose  of  buying 
this  property.  On  August  23,  1888,  Charles  A. 
Blackman  wrote  his  brother,  acknowledging 
the  receipt  of  the  $1,015  on  Tuesday,  and  re- 
ports the  disposition  of  it  and  says:  "I 
bought  the  college  for  $2,800,—%  cash,  bal- 
ance one  and  two  years;  sister  Addie's  note, 
with  my  security.  Lien  retained  on  the  prop- 
erty. I  paid  $934,  and  have  bad  the  building 
insured  for  $2,500  for  three  years,— cash, 
$62.50.  I  made  the  purchase  in  sister  Ad- 
die's name,  which  I  think  Isest.  I  got  the 
advice  of  a  good  lawyer,  who  said  no  one 
could  possibly  touch  It  or  any  portion,  for 
anything  that  might  possibly  come  up  against 
her  from  any  past  liabilities.  I  had  a  dis- 
tinct and  positive  understanding  -with  sister 
Addle  and  Prof.  Walton,  should  my  course 
not  meet  with  your  approval,  that  they 
should  make  any  change  that  you  might  de- 
sire towards  making  the  deed."  He  adds  a 
postscript  to  this  effect:  "I  left  all  at  Cross 
Plains  in  high  states  of  enjoyable  excitement. 
From  all  I  could  hear,  the  very  large  major- 
ity were  highly  pleased  and  gratified  that 
we  got  the  college."  ■  On  the  same  day,  Au- 
gust 23,  1888,  Mrs.  Walton  writes  her  brother 
A.  L.  Blackman,  saying:  "The  Dearest  and 
Best  of  Brothers:  Ere  this  Brother  CharUe 
has  cabled  you  of  your  purchase,— the  pret- 
tiest and  the  most  handsome  bome  in  all 
Robertson  county.  It  Is  something  to  be 
proud  of,  and  that  you  can  always  feel  a 
pride  in.  To  say  that  we  are  happy  over  it 
is  expressing  our  feelings  very  feebly.  In- 
deed. The  grass  looks  green,  the  sky  blue; 
everything  is  more  lovely,    if  dear  ma  could 
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look  down  and  have  seen  and  know  what  you 
have  done,  and  what  a  handsome  home  we 
have,  I  think  she  could  but  feel  happy."  She 
further  adds:  "Brother  Charlie  made  the 
best  trade,  and  drew  up  the  notes,  etc.,  the 
way  he  thought  best."  And,  farther:  "Now 
we  can  go  to  work  with  a  heart,  knowing  It 
is  permanent.  There  is  but  one  thing  to  mar 
our  Joy;  it  is  being  fearful  that  it  may  have 
been  at  a  great  sacrifice  that  you  sent  the 
money,  and  a  great  strain  on  you  to  get  it 
I  felt  confident  that  you  would  move  every- 
thing to  get  It  that  was  in  your  power,  and  I 
feel  that  you  will  never  regret  it;  and,  when 
you  get  tired  of  the  worry  and  cares  of  your 
busy  life,  you  can  fall  back  on  a  good,  nice, 
comfortable  home.  We  will  go  to  work  and 
improve  it  with  every  little  spare  money  that 
we  haye,  and  you  can  send  all  of  your  little 
things  tliat  you  want  to  take  care  of,  and 
deposit  them  in  your  room  and  know  that 
they  are  taken  care  of.  Let's  make  it  a 
great  place.  We  can  do  it  in  time, 
and  not  be  pushed  about  it  either."  There 
was  also  a  letter  from  Prof.  J.  M.  Walton  to 
the  defendant  A.  L.  Blackman,  dated  July 
11,  1888,  which  we  had  omitted  to  notice. 
This  acknowledges  the  receipt  of  Blackman's 
letter  of  Jime  25th,  and  states:  "You  wished 
to  know  my  views  of  purcliasing  the  prop- 
erty,—college,— and  as  to  the  title."  etc.;  and 
he  expresses  the  opinion  that  this  would  be 
good.  He  further  says:  "Have  you  any  sug- 
gestions as  to  the  placing  of  the  title?  There 
Is  not  much  difference,  but  It  would  probably 
be  best  for  yon  to  take  an  absolute  deed  your- 
self, and  give  us  a  title  I)ond  when  the  money 
is  paid  to  you.  If  we  buy  at  public  sale,  it 
will  be  bid  off  in  your  name,  if  you  will  send 
blanks  signed.  I  do  not  know  the  form.  They 
are  to  be  used  after  the  sale  in  case  we  can 
give  any  sort  of  security.  I  don't  know  how 
great  the  cash  payment  will  be  on  the  sale; 
neither  do  I  know  whom  to  apply  to  for  se- 
curity. I  think  it  exceedingly  doubtful,  but 
nearly  everything  is  possible.  If  we  bad  this 
cursed  question  of  ownership  settled,  we 
would  soon  be  In  a  prosperous  way,  and  ev- 
erybody would  be  on  our  side,  and  money 
matters  would  become  easy.  1  believe  the 
property  can  he  bought  cheaper  at  public  sale. 
*  •  *  Stand  prepared  to  do  your  best.  The 
property  costs  $14,000,  and  Is  very  cheap  at 
even  $5,000."  He  goes  on  to  speak  of  matters 
w^hich  be  thinks  enhance  the  value  of  the 
property,  and  "Is  afraid  something  will  oc- 
cur to  enliance  the  value  of  the  property  in 
a  few  days."  On  the  12th,  he  adds  a  few 
more  lines  to  this  letter,  and  acknowledges 
the  receipt  of  another  letter  from  Blackman, 
speaks  of  the  notice  of  the  sale,  and  says: 
"If  you  can  carry  us  over  this,  we  are  safe, 
and  we  can  make  our  fortune  and  more  rep- 
utation than  we  need.  But  It  is  a  serious 
hour.  Give  us  all  the  quick  Information  you 
can."  This  Is  all  the  correspondence  in  re- 
lation to  the  purchase  of  the  property  found 
in  the  record. 


On  May  4,  1800,  the  defendant  wrote  to^ 
Prof.  Walton,  in  which  he  acknowledges  the 
receipt  of  the  telegram  informing  him  of  the 
burning  of  the  college,  and  says:  "This  I 
regret  to  hear  very  mucli,  and  I  fully  sympa- 
thize with  you  In  the  loss  of  home  and  the 
break  up  of  your  school.  I  regret  it  for  yours 
and  sister's  sake  more  than  I  can  say."  On 
May  15,  1880,  defendant  Blackman  wrote  to 
Mrs.  Walton,  acknowledging  the  receipt  of  the 
letters  from  her  and  her  husband,  and  also  a 
letter  from  her  husband  relating  to  the  pay- 
ment of  the  $1,015  due  on  the  Ne<q;>hegen  pur- 
chase, and  reciting  the  statements  in  the  let- 
ter as  to  the  amounts  that  were  due  on  the- 
purcliase-money  notes,  and  of  the  levy  on  the 
property,  and  states  that  he  supposed  it  had 
been  sold;  speaks  of  the  burning  of  the  col- 
lege being  probably  by  incendiaries,  etc.  He 
sends  some  clothes  for  the  boys,  and  adds:  "I 
have  no  advice  to  give  at  this  distance  tliat 
would  be  worth  anything.  I  offered  to  sell 
the  property  at  a  great  advance  of  the  price- 
before  the  college  was  burned,  but  Prof. 
Walton  wrote  me  such  a  letter  as  to  appear 
that  he  thought  I  was  trying  to  do  him  a  great 
wrong,  and  persecuting  him,  to  suggest  such 
a  thing;  and  now  the  ground  Is  not  worth 
one  thousand  dollars,  and  I,  personally,  would 
not  give  fifty  dollars  for  it"  He  then  gives 
his  sister  his  address.  On  July  6,  1890,  com- 
plainant Mrs.  Walton  wrote  the  defendant  A. 
L.  Blackman,  acknowledging  tlie  receipt  of 
his  letter  in  regard  to  insurance,  and  says: 
"Why  do  you  think  we  will  have  trouble  about 
the  insurance?  On  what  ground  do  they 
build,  and  whicli  company  will  give  us  trou- 
ble? I  will  sign  no  more  papers,"  etc.  To 
this,  her  husband,  J.  M.  Walton,  added  a 
postscript,  to  this  effect:  "The  Royal  paid 
their  insurance  on  personal  property  In  the 
college,— $1,200;  but  it  was  all  taken  for  the 
piano,  and  by  garnishment,  but  a  few  dollars. 
The  assessor  of  the  Royal  met  as  at  Spring- 
field, and  asked  if  you  bad  any  legal  right  tO' 
the  Neophegen  property.  You  certainly  had 
the  clearest  equitable  right,  and  the  legal 
right  was  put  In  your  sister's  name  without 
your  knowledge  or  consent,  by  your  agent,  C. 
A.  Blackman,  who  said  to  me  at  the  time,  'If 
this  should  not  be  satisfactory  to  A.  L.  Black- 
man,  you  pledge  me  it  shall  be  changed  and 
put  in  his  name.' " 

This  is  all  the  evidence  in  the  case,  so  far 
as  we  can  see.  t'  "t  throws  any  light  upon  the 
purchase  of  thi'  property.  To  resume,  we 
have,  for  the  defendant,  his  positive  and  de- 
tailed statement  of  the  agreement  that  he 
should  have  an  Interest  in  the  property  In  pro- 
portion to  amounts  advanced  by  him.  He 
tells  how  It  was  made  In  a  letter,  and  when,— 
at  date  of  first  purchase,  about  1883.  We 
have  the  statements  of  the  husband  and  wife 
in  general  terms  that  there  was  no  such  agree- 
ment. A  general  denial  of  such  agreement 
might,  for  some  purposes,  be  effectual,  and 
all  that  would  be  necessary,  but  there  was  no 
effort  made  to  unite  the  force  and  effect  of 
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the  testimony  of  the  two  complainants,  by 
showing  ttiat  both  knew  of  this  particular 
letter  and  its  contents,  and  It  was  not  as  stat- 
ed; so  that,  on  this  point,  this  single  fact, 
that  there  would  be  two  witnesses  as  against 
one,  the  greatest  eflFect  we  can  give  to  the 
general  denial  of  the  husband  Is  that  he  knew 
of  no  such  agreement.  And,  as  to  the  spe- 
cific letter,  the  testimony  of  the  witnesses 
would  seem  to  be  near  an  equipoise,  with  the 
benefit  to  the  defendant  of  a  specific  state- 
ment of  terms,  time,  and  place,  against  a  gen- 
eral denial  on  the  itart  of  the  wife.  The  com- 
plainants' theory  is  corroborated  by  the  tak- 
ing of  the  title  In  the  complainant  A.  A.  Wal- 
ton's name,  and  some  expressions  in  the  let- 
ters, and  by  defendant's  allowing  the  matter 
to  remain  in  this  shape  for  two  years.  The 
defendant's  contention  is  corroborated  by  the 
natural  equities  of  the  situation;  by  the  for- 
mal deed  of  the  complainants,  freely  and  nn- 
derstandlngly  executed  and  delivered  by 
them,  with  its  recitals  in  conformity  to  de- 
fendant's contention,  and  by  the  express  ad- 
mission of  the  complainant  J.  M.  Walton,  in 
his  letter  to  defendant,  that  he  had  the  dear- 
est equitable  right  to  the  property.  In  the 
letters  which  passed  between  the  parties 
there  are  to  be  found  expressions  fkvoring 
either  view.  Our  own  conclusions  are  that 
the  most  reasonable  theory  is  this:  It  was 
the  view,  desire,  and  Intention  of  defendant 
Blackman  to  aid  and  assist  his  sister,  and,  to 
do  this,  to  procure  this  property  either  by  him- 
self or  in  connection  with  her,  and  that,  in  so 
dohig,  his'  principal  motive  was  to  secure  a 
permanent  home  and  school  for  her.  But  at 
the  same  time,  while' lending  and  extending 
his  aid,  he  reserved  his  property  rights  and 
interests  to  the  extent  of  the  money  advanced 
by  him,  as  he  contends,  and  thought,  also, 
that  he  was  making  a  good  trade.  Admitting 
his  reserved  interests  and  property  rights, 
and  at  the  same  time  his  intention  to  have  a 
home  for  liis  sister,  or  a  Joint  home  for  him- 
self and  her  and  her  family  in  this  property 
owned  by  him,  or  by  him  and  her  jointly,  In 
proportion  to  the  money  advanced  by  each, 
every  letter,  and  every  expression  in  any  of 
them,  and  every  act  and  transaction  of  the 
parties  up  to  the  filing  of  the  bill  in  this  case, 
seem  to  us  to  become  harmonious,  and  on  no 
other  theory  can  they  all 'be  reconciled.  In 
their  letters,  as  above  seen,  complainants  speak 
of  "oor  home,"  and  defendant  speaks  of  "your 
borne."  Complainants  also  speak  of  the 
property  as  defendant's  home,  his  room,  his 
purchase,  "something  he  can  always  be  proud 
of  and  fall  Imck  on  as  a  comfortable  home." 
He  is  appealed  to,  to  "let  us  make  it,"  etc.  De- 
fendant wired:  "Buy  college  for  me."  Com- 
plainants advised  taking  deed  In  his  own 
name,  title  to  be  made  to  them  when  he  was 
paid  the  money,  etc.  Then,  when  be  was 
urged  to  send  the  money,  it  was  promised,  if 
it  was  not  placed  in  this  property,  it  would  be 
Immediately  returned  to  him.  'This  does  not 
look  like  a  gift,  pure  and  simple.     Without 


further  Elaboration,  we  find  that  defendant's 
contention  as  to  the  original  agreement  under 
which  the  money  was  advanced  by  him  is  sup- 
ported by  the  weight  or  iH«ponderance  of  the 
evidence. 

As  to  what  occurred  and  what  was  said 
and  dcHie  when  the  deed  was  signed,  ac- 
knowledged, and  delivered  by  the  complain- 
ants to  Wlckware,  as  agent  of  the  defend- 
ant, we  find  the  following:  Tlie  defendant 
says  that  he  drew  up  the  deed,  and  sent  It 
to  Wlckware,  with  instructions  to  take  It  to 
the  complainants,  with  the  message  that  he 
had  sent  it  to  them  to  be  signed,  and  di- 
rected the  agent  to  make  no  representa- 
tions or  promises  in  regard  to  the  matter. 
Wickware's  deposition  was  not  taken  by  ei- 
ther side,  and  we  are  not  informed  why  it 
was  not  A  letter  appears  In  the  record  from 
him,  in  which  he  simply  states  that  when 
he  went  to  Cross  Plains,  at  the  request  of  the 
defendant,  he  made  no  agreements  or  prom- 
ises to  Walton  and  his  wife  whatever,  and 
says:  "This  is  all  I  said  to  them:  'Mrs.  Wal- 
ton, Prof.  Blackman  requested  me  to  bring 
this  instrument  to  you  and  professor,  to  read 
it  and  sign  it,  and  go  before  a  notary  public 
and  sign  it;  and,  if  you  are  going  to  do  it, 
do  so,  and  don't  ask  me  any  questi(»is.' " 
Mrs.  Walton,  in  her  deposition,  says,  at  one 
place:  "I  consented  to  sign  this  deed  after 
Wickware's  assuring  Prof.  Walton  and  my- 
self that  he  would  net  register  this  deed  with- 
out oor  consent,  and  he  said  that  he  really 
did  not  think  he  would  have  to  use  It  at  all, 
and  that  it  would  assist  A.  L.  Blackman  In 
forcing  the  Royal  Oompamy  to  pay  him  his 
Insurance."  But  she  says  in  another  place, 
"I  signed  the  deed  because  my  husband  per- 
suaded me  to;"  and,  hi  another,  "I  gave  the 
deed  because  my  husband  Induced  me  to  do 
sa"  Again,  she  says,  speakhig  of  Wlck- 
ware, in  answer  to  the  question  whether  he 
said  anything  to  her  about  signing  it: 
"When  he  brought  this  paper  out,  he  hand- 
ed it  to  Prof.  Walton,  and  Prof.  Walton  call- 
ed me,  and  we  three,  Prof.  Walton,  Wlck- 
ware, and  myself,  walked  out  in  the  yard. 
Prof.  Walton  sat  down  on  a  log,  and  read 
a  portion  of  this  paper  to  me  aloud  before 
Wlckware.  He  got  as  far  as  the  second 
$300,  when  I  -aid,  'I  don't  understand  this 
$300.'  Prof.  Walton  nudged  me,  and  said  it 
was  all  right  I  ttumed  around,  and  walked 
off.  When  Wickware  brought  this  paper,  he 
said:  'Prof.  Blackman  has  sent  me  out  with 
this  paper,  for  you  two  to  sign  It,  and  ask 
no  questions.'  Prof.  Walton  came  to  me  aft- 
er a  while,  and  told  me  what  the  paper 
meant;    that  it   was  a  deed  to  the  college 

I  property  for  us  to  sign  for  A.  L.  Blackman. 

i  I  told  him  at  first  I  would  not  do  it  After 
repeated  urging  of  Prof.  Walton,  I  consented 
to  sign  this  deed,  and  after  Wlckware  as- 
suring Prof.  Walton  and  myself  that  he 
would  not  register  the  deed,"  etc.  Prof.  Wal- 
ton, in  his  account  of  the  matter,  states  that 

I  Wickware  brought  the  deed,  and  handed  it 
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to  him.  with  this  statement:  'That  Prof. 
Blackman  wanted  him  and  bis  wife  to  sign 
It,  and  for  them  to  take  it,  and  read  it,  and, 
if  they  were  going  to  sign  It,  to  do  so,  but 
to  Rsk.  him  no  questions  about  it;"  thus  fully 
corroborating  Wlckware's  letter.  And  we 
take  it,  from  Mrs.  Walton's  own  statement, 
that  she  got  whatever  Information  she  had 
about  Wlckware's  statements  about  regis- 
tering the  deed  from  her  husband,  because 
it  seems  that  she  walked  away  before  the 
deed  was  fully  read  over. 

So,  we  find  and  hold  that  there  were  no 
promises  or  representations  made  by  Wlck- 
ware,  as  agent  of  the  defendant,  other  than 
that  he  brought  the  deed  with  the  request  that 
they  sign  It,  and  ask  him  no  questions.  We 
are  further  satisfied,  and  find  as  a  fact,  that 
at  the  time  of  the  purchase  of  the  entire 
prox>erty,  when  It  was  to  be  sold  under  the 
proceedings  of  the  chancery  court,  and  when 
It  was  sold  under  negotiations  conducted  by 
Charles  A.  Blackman,  as  agent  of  the  de- 
fendant, If  the  taking  of  the  tttle  In  the 
name  of  the  complainant  Mrs.  Walton  was 
not  satisfactory  to  A.  L.  Blackman,  It  was 
agreed  that  he  would  change  it,  and  make  a 
deed  to  him,  or  any  one  they  might  desig- 
nate, whenever  he  requested  It  It  is  fur- 
ther proved  by  Mrs.  Johnson,  the  sister  of 
the  parties,  that  Mrs.  Walton  told  her  that 
she  signed  this  deed  In  pursuance  of  this 
promise  and  agreement 

We  feel  bound  to  conclude  that  there  is  no 
sufficient  proof  that  any  false  or  fraudulent 
misrepresentations  were  made  by  or  on  be- 
half of  the  defendant  by  which  the  com- 
plainants were  fraudulently  deceived.  They 
had  promised  to  make  it,  and  there  were 
strong  legal,  equitable,  and  moral  reasons 
why  they  should  make  it  The  defendant 
may  have  mainly  desired  It  for  the  supposed 
help  it  would  give  him  in  his  Insurance  mat- 
ter, and  the  complainants  may  have  been 
largely  controlled  by  this  idea,  that  it  was  for 
that  purpose,  and  so  induced  to  make  It;  but 
there  Is  an  entire  absence  of  aU  sufliclent 
proof  of  any  fraudulent  representations  made 
by  or  for  him.  We  are  satisfied  that  both 
complainants  fuUy  tmderstood  what  they 
were  doing,  properly  executed,  acknowledg- 
ed, and  delivered  this  deed,  and  were  under 
no  undue  influence.  To  authorize  a  court  to 
set  aside,  cancel,  or  rescind  a  formal  deed 
or  contract  of  parties,  requires  proof  of 
strong,  clear,  positive,  and  convincing  char- 
acter.   Baker  v.  Shy,  9  Heisk.  88. 

There  is  another  ground  on  which  we  think 
the  decision  of  this  case  may  well  be  rested. 
The  theory  of  the  complainants'  case  is  that 
the  defendant  had  absolutely  no  Interest, 
legal  or  equitable,  in  this  property,  and  they 
deny  in  the  most  positive  terms  that  he  had, 
and  assert  that  the  property  was  wholly  that 
of  the  complainant  Mrs.  Walton,  and  the  only 
excuse  for  the  making  and  delivery  of  the 
deed  Is  that  it  was  for  the  purpose  of  ena- 
bling the  defendant  Blackman  to  fraudulently 


procure  the  payment  of  the  insurance  money, 
on  a  policy  which  he  had  taken  out  In  bis 
own  name,  although  he  had  no  interest  in 
the  property.  If  the  contention  of  the  com- 
plainants is  correct,  that  be  had  no  Interest 
in  the  property,  legal  or  equitable,  then  the 
transaction  with  the  insurance  company 
would  be  a  fraud,  to  effectuate  which  this 
deed  was  Intended;  and  the  question  is: 
Can  the  complainants,  under  such  a  state  of 
facts,  recover  property  conveyed  by  them 
with  such  Intent,  and  for  such  purpose? 

It  is  insisted  on  behalf  of  the  complain- 
ants that  while,  as  a  usual  rule,  the  courts 
will  not  aid  parties  who  have  been  engaged 
In  a  fraudulent  transaction,  but  will  leave 
them  where  It  finds  them,  yet  that  it  Is  a 
settled  exception  to  the  rule  that,  when 
one  of  the  parties  to  the  transaction  repents 
of  bis  wrong  before  the  fraudulent  purpose 
for  which  the  undertaking  in  the  contract 
was  entered  into  has  been  accomplished,  a 
court  of  equity  will  afford  the  repenting 
party  relief;  and  we  are  cited  to  a  number 
of  cases  by  the  complainants'  counsel  in 
support  of  this  contention,  which  they  Insist 
are  applicable  to  this  case.  We  have  made 
a  careful  study  of  the  cases  to  which  we 
are  referred,  as  well  as  numerous  other 
cases  in  this  country  and  England  relating 
to  this  subject,  and,  aa  a  result  of  our  in- 
vestigations, we  think  that  the  following 
will  be  found  to  be  the  principles  applicable 
to  each  class  of  cases:  (1)  Moneys  paid  or 
property  conveyed  and  delivered  may  be  re- 
covered back  when  done  in  contravention 
of  law  or  public  policy,  as  long  as  the  con- 
tract remains  executory,  and  something  re- 
mains to  be  done  to  carry  out  the  illegal 
scheme,  and  the  recovery  will  prevent  it, 
even  though  the  recovery  be  for  the  benefit 
of  a  particeps  crlmlnis.  Spring  Co.  v. 
Knowlton,  103  U.  S.  53,  69;  Taylor  v.  Bow- 
ers, 1  Q.  B.  Dlv.  291;  Lowry  v.  Bourdieu,  2 
Doug.  468;  Tappenden  v.  Randall,  2  Bos. 
&  P.  467;  Hastelow  v.  Jackson,  8  Bam.  & 
C.  221;  fione  v.  Eckless,  5  HurL  &  N.  92.".; 
Lacaussade  v.  White,  7  Term  R.  635;  Cot- 
ton v.  Thurland,  5  Term  B.  405;  Munt  v. 
Stokes,  4  Term  R.  501;  Smith  v.  Blckmore, 
4  Taunt  474;  Morgan  v.  Groff,  4  Barb.  .'')24; 
Insurance  Co.  v.  Kip,  8  Cow.  20;  Merrltt  v. 
Millard,  '43  N.  if.  208;  White  v.  Bank,  22 
Pick.  181;  Inhabitants  of  Lowell  v.  Boston 
&  L.  R.  Corp.,  23  Pick.  24;  Porter  v.  Jones, 
6  Cold.  314;  Yerger  v.  Rains,  4  Humph. 
2r>9.  (2)  A  recovery  can  be  had  where  the 
illegality  consists  In  the  contract  Itself, 
such  as  usury  contracts  and  gaming  con- 
tracts, etc.  Such  contracts  are  usually 
those  prohibited  by  positive  statutes,  and  a 
recovery  is  frequently  provided  for  either 
by  the  letter  or  the  spirit  of  the  statute  it- 
self; and,  even  where  it  Is  not,  these  are 
usually  cases  where  the  interests  of  the  par- 
ties themselves  are  the  only  material  inter- 
ests affected  by  the  transaction,  and  to  al- 
low the  transaction  to  stand   would  be  to 
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sanction  the  rery  contract  prohibited,  and 
carry  out  the  very  thing  the  law  Intended 
to  prevent  Where  relief  will  be  carrying 
out  the  policy,  intention,  and  spirit  of  the 
law,  it  will  be  granted,  even  though  the 
contract  be  complete,  but  not  otherwise. 
See  Thomas  v.  City  of  Richmond,  12  Wall. 
ai9;  Smith  v.  Bromley,  2  Doug.  COC;  Spring 
Co.  T.  Knowlton,  103  U.  S.  00;  Porter  v. 
Jones,  6  Cold.  314;  Rucker  v.  Wynne,  2 
Head,  618;  Williams  y.  Talliaferro,  1  Cold. 
38.  Relief  will  not  be  given  in  such  cases 
unless  it  will  promote  public  policy.  Hel- 
ton v.  MUlikin,  2  Cold.  413,  414.  The  prin- 
ciples are  clearly  stated  In  Porter  v.  Jones, 
C  Cold.  320  et  seq.,  where  Judge  Andrews 
says:  "But  will  a  court  of  equity,  the  par- 
ties to  the  note  being  particeps  criminis 
and  in  pari  delicto  In  tbv  illegal  transaction, 
afford  its  active  Interposition  to  set  aside 
and  cancel  the  illegal  contract?  That  he 
who  asks  equity  must  do  equity,  and  that 
those  only  shall  receive  the  active  aid  of 
courts  of  justice  who  approach  with  clean 
hands,  are  maxims  sound  both  in  law  and 
morals;  and  if  Judges  were  permitted  to 
base  their  decisions  upon  the  inevitable 
disgust  produced  by  the  conduct  of  a  party 
who  stretches  forth  miry  hands  towards 
the  court,  and,  proclaiming  his  own  crim- 
inality, bases  upon  It  a  claim  for  the  active 
interposition  of  the  court  In  his  behalf, 
without  regard  to  the  dictates  of  natural 
Justice,  the  course  to  be  pursued  would  be 
clear.  But  while  the  rules  of  law  which 
courts  are  bound  to  enforce  in  civil  cases 
have  reference,  primarily,  to  the  protection 
and  enforcement  of  private  rights,  they  are 
also  subservient  to  the  governing  principle 
that  the  safety  and  best  interests  of  the 
community  are  paramount  to  any  private 
interest.  Therefore  It  is  that  there  are 
many  cases  in  which,  were  the  rights  or  in- 
terests of  the  parties  only  concerned,  courts 
would  absolutely  refuse  them  aid;  yet,  as 
the  public  good  demands  a  decision  upon 
their  claims,  the  courts,  will  entertain  the 
cause  and  make  the  decision.  The  decree 
Is  made  upon  the  facts  and  the  law  of  the 
private  right;  but  the  community  is  a  quasi 
party  to  the  cause,  and,  for  the  protection 
of  the  community,  courts  may  overlook  the 
individual  turpitude  which  has  forfeited  the 
private  right,  and  make  such  decision,  con- 
sistent with  the  public  interests,  as  they 
would  have  made  had  the  party  been  inno- 
cent From  these  principles,  it  follows,  and 
thus  it  has  been  held,  that  the  active  inter- 
position of  equity  to  set  aside  and  cancel 
an  Illegal  contract  is  matter  of  sound  dis- 
cretion in  the  court,  and  not  of  absolute 
right  in  the  party.  The  inquiry  is:  Has 
the  complainant  made  such  a  case  °as 
would,  were  he  innocent  entitle  him  to  re- 
lief? And,  if  so.  does  the  best  Interest  of  so- 
'•lety  require  that  relief  shall  be  afforded, 
notwithstanding  the  guilt  of  the  party?  If 
not  then  the  court  will  refuse  its  aid,  and 


will  leave  the  parties  in  whatever  difficul- 
ties their  conduct  may  have  involved  them. 
I  do  not  deem  it  necessary  to  go  Into  an 
extended  analysis  of  authorities  outside  of 
our  own  state  in  regard  to  the  general  rule, 
which  has  been  so  often  discussed  by  the 
courts  of  this  country  and  England.  The 
rule  is  limited  so  far  as  this:  That  courts 
win  not  generally,  perhaps  never,  unless 
under  statutory  provisions,  or  where  one  of 
the  guilty  parties  has  been  also  the  victim 
of  outrageous  fraud  or  oppression,  interfere 
to  set  aside  a  sale  or  delivery  of  property  or 
money  which  has  been  made  and  complete- 
ly executed  in  the  course  of  the  illegal 
transaction.  If  one  has  freely  parted  with 
the  title  to  or  possession  of  property  upon 
an  illegal  or  immoral  consideration,  courts 
ordinarily  consider  the  parties  in  equal 
guilt;  and  a  guilty  party  being  in  pari 
delicto  shall  never  Invoke  the  aid  of  the 
courts  to  have  it  restored  to  him.  Much  as 
the  community  is  Interested  to  discounte- 
nance immoral  and  illegal  contracts,  its  in- 
terests will  not  be  subserved  by  setting 
aside  executed  contracts,  and  unsettling  le- 
gal titles.  1  Smith,  Lead.  Cas.  Eq.  pt  1,  p. 
G38;  Yerger  v.  Rains,  4  Humph.  259.  But 
where  the  illegal  contract  is  still  executory, 
and  the  public  interests  will  be  promoted 
by  setting  it  aside,  then,  in  the  exercise  of 
their  sound  discretion,  courts  of  equity  will 
grant  relief.  Judge  Story  states  the  rule 
thus:  'In  general  (for  It  is  not  universally 
true),  where  parties  are  engaged  in  Illegal 
agreements  or  other  transactions,  whether 
they  are  mala  prohlblta  or  mala  In  se, 
courts  of  equity,  following  the  rule  of  law 
as  to  participants  In  a  common  crime,  will 
not,  at  present,  interpose  to  grant  any  re- 
lief; acting  upon  the  known  maxim,  "In 
pari  delicto  potior  est  conditio  defendentis 
et  possidentis."  But  in  cases  where  the 
agreements  or  other  transactions  are  re- 
pudiated on  account  of  their  being  against 
the  public  policy,  the  circumstance  that 
the  relief  is  asked  by  a  party  who  is  parti- 
ceps criminis  is  not,  in  equity,  material. 
The  reason  is,  the  public  Interest  requires 
that  relief  should  be  given,  and  it  is  given 
to  the  public  through  the  party.'  1  Story. 
Eq.  Jur.   i  298." 

Applying  these  principles  to  the  case  at 
bar,  we  are  of  opinion  that  it  does  not  come 
within  any  of  the  exceptions  above  named. 
In  the  first  place,  the  contract  was  wholly 
executed;  there  was  nothing  left  to  be  done 
by  either  side.  In  the  second  place,  the  con- 
tract Itself  being  simply  a  conveyance  ■  of 
the  land  in  the  usual  mode,  and  whether 
it  be  a  deed  of  gift  or  for  a  valuable  con- 
sideration, and  in  pursuance  of  a  previous 
agreement,  as  recited  in  the  deed,  being  im- 
material, there  is  nothing  m  it  that  is  il- 
legal, contrary  to  any  statute  or  public  policy, 
such  as  arises  in  the  case  of  gaming  and 
usurious  contracts.  And  applying  the  other 
tests  given  in  the  cases  referred  to.  as  to 
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whether  to  grant  relief  -wHl  be  carrying  out 
the  policy.  Intention,  and  spirit  of  the  law, 
we  cannot  see  that  this  would  by  any  means 
result.  To  allow  contracts  for  usuiy  or 
gaining  to  stand,  and  such  like  contracts, 
would  be,  as  above  stated,  to  remove  the  only 
material  penalty  provided  for  the  enforce- 
ment of  the  law,  and  thereby  prevent  the 
punishment,  and  encourage  such  violations 
of  the  law,  Instead  of  preventing  such  trans- 
actions. But  In  this  case  it  seems  to  us 
that  parties  would  be  most  effectually  de- 
terred from  such  Illegal  transactions,  and 
from  schemes  entered  into  for  the  purpose  of 
perpetrating  frauds  upon  others,  if  the  party 
who  thus  devotes  his  own  property  to  the 
purpose  of  perpetrating  a  fraud  upon  another 
Is  made  to  understand  and  know  that  he 
can  only  do  so  at  the  risk  of  great  loss  and 
damage  to  himself,  and  that  be  will  not  be 
allowed  under  any  circumstances  to  come 
into  the  courts  of  the  state  to  be  relieved 
from  the  results  of  such  a  fraudulent  trans- 
action on  his  part  If  such  a  policy  be  clear- 
ly established,  parties  will  certainty  be  slow 
to  place  their  own  interests  in  Jeopardy  thus 
to  help  another;  and,  on  the  other  hand,  If 
the  principle  be  established  that  they  can 
be  relieved  in  such  cases,  the  most  powerful 
motive  for  preventing  such  transactions  will 
be  removed.  And,  again,  in  this  case  it  does 
not  appear  to  us  from  the  record  that  a  case 
is  presented  where  the  parties  have  repented 
of  their  evil  intent  in  time,  and  for  the  pur- 
pose of  preventing  the  fraud;  nor  do  we 
see  that  granting  them  relief  would  In  any 
manner  serve  to  prevent  the  perpetration  of 
the  fraud,  as  would  be  the  result  In  case  of 
restoring  property  fraudulently  conveyed  to 
parties,  so  that  It  might  be  reached  by  bona 
Qde  creditors.  It  can  make  no  difterence  in 
tills  case  to  the  Insurance  company  whether 
this  transaction  be  now  annulled  or  ratified. 
The  question  can  only  be,  as  to  it,  "What 
was  the  real,  legal,  bona  fide  status  of  the 
parties  at  the  time  of  the  insurance  and  de- 
struction of  the  property?"  and  not,  "What 
rights  or  interests  had  become  aCTected  since 
by  the  execution  of  this  deed  ?"  And,  as  said, 
it  does  not  appear  from  the  record  before  us 
whether  the  supposed  fraud  attempted  to  be 
perpetrated  upon  the  insurance  company 
has  been  accomplished  or  defeated;  nor  does 
it  in  any  manner  appear  from  the  record,  so 
far  as  we  can  see,  what  effect,  if  any,  the 
complainants'  course  in  the  filing  of  this  bill 
has  had  upon  the  suit  or  transaction  with  the 
insurance  company.  It  is  true,  we  are  tar- 
nished  with  a  written  opinion  of  the  Honor- 
able Howell  E.  Jackson,  said  to  have  been 
delivered  In  a  suit  in  the  federal  court  for 
this  Insurance;  but  it  is  no  part  of  the  rec- 
ord, and  is  only  handed  to  us  as  a  part  of 
the  brief  or  argument  of  the  complainants' 
counsel.  It  is  stated  in  the  brief,  too,  that 
the  case  was  decided  upon  the  same  evi- 
dence that  appeal's  in  the  record  in  this  case; 
but  how  that  may  be,  this  record  does  not 


show,  nor,  even  If  it  had  been,  do  we  see  that 
it  would  have  materially  affected  the  issue 
In  that  case.  It  would  seem  clear  that  the 
insurance  company  obtained  their  notice  of 
the  defense  to  be  made,  and  of  the  alleged 
want  of  interest  of  the  defendant  Blackman 
in  the  property,  by  the  inadvertent  admission 
of  the  complainant  J.  M.  Walton  that  Black- 
man  bad  no  interest  in  the  property,— an 
admission  which  he  sought  in  every  way  to 
controvert  and  to  avoid  the  effect  of, — in  the 
first  place,  by  a  letter  to  Blackman  modify- 
ing his  admission,  and  stating  that,  while  the 
legal  title  was  in  his  sister,  it  had  been  plac- 
ed there  without  the  knowledge  or  consent 
of  Blackman,  and  that  be  certainly  had  the 
clearest  equitable  right;  and  by  afterwards 
executing  this  deed,  as  he  says,  for  the  same 
purpose.  Now,  It  is  very  apparent  that  after 
the  insurance  company  bad  thus  been  put 
upon  notice,  and  enabled  to  make  its  defense, 
the  filing  of  this  bill  and  canceling  this  deed 
could  in  no  effectual  way  very  greatly  facili- 
tate the  defense  of  the  insurance  company. 

We  think  the  case  presented  simply  Is,  ac- 
cording to  the  complainants'"own  tlieory,  that 
the  complainants  united  in  an  effort  witli 
the  defendant  to  defeat  the  insurance  com- 
pany, and  after  foreseeing  a  failure  of  this 
effort,  or  after  finding  that  their  own  in- 
terests would  be  Jeopardized,  come  into  a 

■  court  of  chancery,  asking  to  be  relieved  from 
I  the  effects  of  their  own  turpitude.    To  deny 

■  such  relief  would  certainly  be  the  most  ef- 
,  fectnal  means  of  preventing  the  occnrrenee 
,  of  like  actions,  and  we  doubt  if  any  case  will 

be  found  presenting  like  conditions  where 
!  relief  has  been  granted.  But  we  think  our 
I  conclusions  of  fact  hereinbefore  announced. 
I  as  well  as  these  reasons,  present  an  effectu- 
I  al  bar  to  the  granting  of  any  relief  to  the 
'  complainants  in  this  case,  and  the  decree  of 

the  chancellor  will  be  affirmed,  with  costs. 

I      NEIL,  J.,  concurs. 

Affirmed  orally  by  supreme  court,  March  3, 

ismi. 


STATE  ex  rel.  KIBTLBY  t.  SCHELL.  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  2. 

Jane  16.  1886.) 
CoosTiBS— Path BNT  op  Warbasts — Past  Indkbt- 

EDNESS. 

1.  A  county  warrant,  duly  issued  for  the 
legitimate  expenses  of  the  county,  and  which, 
together  with  prior  warrants  issued  for  tln> 
same  purpose  during  the  same  year,  does  oot 
exceed  in  amount  the  revenue  provided  for 
that  year,  is  valid,  though  a  sutiicicnt  amouut 
may  not  be  collected  from  such  levy  to  pay  all 
warrants  so  issued. 

2.  A  valid  warrant,  unpaid  l>ecau8e  a  snffi- 
cieat  amount  to  pay  was  not  collected  ander 
the  tax  levy,  may  be  paid  from  the  excess  of 

I  revenue  remaining  in  any  future  year,  after 

'  payment  of  the  current  expenses  of  such  year, 

by  the  issuance  of  n  new  warrant  therefor,  as 

provided  by  act  of  March  31,  1833,  or,  if  therp 

j  lie  no  excess,  as  provided  in  Rev.  St.  1SS9,  I 

7054,  by  an  order  of  the  circuit  court  directing 
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the  county  coart  to  make  a  special  levy  for 
that  purpose. 

3.  In  view  of  legislation  making  special 
proTision  for  the  payment  of  valid  past  in- 
debtedness of  a  county,  and  of  Const,  art.  10, 
i  12,  prohibiting  counties  from  becoming  in- 
debted, Rev.  St.  i  3166,  providing  that  all 
warrants  that  have  been  legally  drawn  shall, 
when  presented  for  payment,  be  registered  by 
the  treasurer,  and  paid  in  the  order  of  pre- 
sentation, must  bi  construed  as  applying  only 
to  warrants  for  current  county  expenditures, 
and  a  treasurer  is  not  authorized  to  use  the 
revenue  provided  for  the  expenses  of  any  year 
for  any  other  purpose  until  the  warrants  drawn 
for  the  expenaea  of  such  year  have  been  fully 
paid.  Reynolds  v.  Norman.  21  S.  W.  845,  114 
Mo.  500,  distinguished. 

Appeal  from  circuit  court,  Andrew  county; 
William  S.  Herndon,  Judge. 

Action  on  the  relation  of  Nicholas  Kirtley 
against  Jacob  Schell,  county  treasurer,  and 
others.  Judgment  for  defendants,  and 
plaintiff  appeals.   Affirmed. 

D.  Rea  and  P.  Mercer,  for  appellant.  Hus- 
ton &  Parrish  and  Simmons,  Keller  &  Castle, 
(or  respondents. 

BURGESS,  J.  This  is  an  action  against 
the  defendant  Schell  as  principal  and  his  co- 
defendants  as  sureties  on  his  bond  as  treas- 
urer of  Andrew  county  (or  the  penalty  pre- 
scribed by  section  3203,  Rev.  St  1889,  for 
falling  and  refusing  to  pay,  when  presented 
to  him  by  plaintitT  for  payment,  certain  coun- 
ty warrants  issued  by  the  county  court  of 
that  county,  of  which  plaintifC  is  the  holder. 
From  a  Judgment  for  defendants,  plaintiff 
appealed. 

There  are  seven  counts  in  the  petition,  bas- 
ed on  as  many  different  warrants.  The  first 
count  is  on  a  county  warrant  issued  Decem- 
ber 31,  1880,  for  $200;  second  count  on  a 
warrant  issued  December  2, 1889,  for  $133.20; 
third  count  on  a  warrant  issued  November 
0,  1889,  for  $100;  fourth  count  on  a  warrant 
issued  December  2,  1889,  for  $25;  fifth  count 
on  a  warrant  issued  January  7,  1890,  for 
$158.80.  The  warrants  amount  in  the  aggre- 
gate to  $861.50,  without  interest.  The  case 
was  tried  by  the  court  on  the  following 
agreed  statement  of  facts:  "That  the  sever- 
al warrants  described  in  the  petition  were 
issued  against  the  funds  described  in  said 
petition  and  named  in  said  warrants,  re- 
spectively, for  expenses  incurred  by  said 
company  during  the  several  years  in  which 
issued.  That  the  amount  of  the  warrants 
drawn  in  each  of  said  years  prior  to  the  time 
these  warrants  were  severally  issued,  added 
to  the  warrants  Issued  in  previous  years,  and 
which  were,  at  the  time  these  warrants  were 
severally  issued,  outstanding  and  unpaid,  was 
in  excess  of  all  the  revenues  provided  for 
said  county  from  all  sources  for  the  years 
in  which  said  warrants  in  suit  were  issued; 
but  that  the  warrants  issued  by  the  county 
court  of  said  county  for  the  several  fiscal 
years  in  which  these  warrants  were  Issued 
were,  if  taken  alone  and  separate  from  the 
unpaid  warrants  of  previous  years,  not  In 


excess  of  the  revenue  for  the  several  years 
when  Issued.  That  the  relator,  Nicholas 
Ktrtley,  was  county  treasurer  of  said  Andrew 
county  from  the  0th  day  of  July,  1889,  to  the 
1st  day  of  January,  1891.  That  during  that 
time  he  paid  county  warrants  in  the  order 
of  their  presentation,  without  regard  to  date 
of  Issue,  and  that  during  that  time  he  paid 
off  warrants  drawn  upon  the  several  funds 
against  which  the  warrants  in  suit  are  drawn 
more  than  a  sum  sufficient  to  pay  the  several 
warrants  here  In  suit,  and  which  warrants 
so  paid  by  him  were,  when  issued,  witliin  the 
revenue  of  the  county  for  the  respective  year 
when  issued;  but  when  the  outstanding  and 
unpaid  warrants  of  previous  years  were  added 
to  the  warrants  issued  and  unpaid  during  said 
several  fiscal  years  there  had  been,  at  the 
time  the  warrants  so  paid  by  him  were  issu- 
ed, more  than  enough  to  exhaust  all  the 
revenue  provided  for  said  fiscal  year  from 
all  sources.  That  the  warrants  in  suit  were 
Issued  at  the  time  they  respectively  bear 
date,  and  were  severally  presented  for  pay- 
ment at  the  times  stated  in  the  petition,  and 
that  payment  was  refused  for  want  of  funds, 
and  said  warrants  were  then  and  there  regis- 
tered by  the  treasurer,  as  stated  in  plaintiff's 
petition,  and  that  the  relator  is  the  legal 
owner  and  holder  thereof.  That  on  the  18tb 
day  of  January,  1891,  the  said  warrants  were 
presented  to  the  treasurer,  Jacob  Schell,  of 
Andrew  county,  at  his  office,  and  payment 
demanded,  which  was  refused.  That  for 
each  year  during  which  the  defendant  Jacob 
Schell  has  been  treasurer  of  Andrew  county 
the  county  court  has  in  all  things,  according 
to  law,  by  an  order  of  said  court,  entered  of 
record,  apportioned  all  the  revenue  of  said 
county  for  the  ensuing  fiscal  year;  and  that 
the  treasurer  aforesaid,  Jacob  Schell,  has, 
in  accordance  with  and  in  obedience  to  such 
order  of  apportionment,  set  apart  all  funds 
coming  into  bis  hands  belonging  to  the  coun- 
ty revenue  to  the  several  funds,  and  has 
adopted  and  adhered  to  the  rule  of  paying 
out  of  such  several  funds  so  apportioned  the 
warrants  drawn  on  said  several  funds  by  the 
county  court  during  such  fiscal  year,  and  that 
he  has  so  applied  all  money  coming  into  his 
hands  for  each  year  until  the  warrants  issued 
against  said  several  funds  for  such  year  were 
all  paid.  That  after  such  payment  there 
was  a  surplus  of  about  $4,000  at  the  end  of 
the  fiscal  year  in  the  spring  of  1893,  which 
was  applied  to  the  old  warrants  issued  in 
previous  years  In  the  order  of  their  registered 
presentation,  on  new  warrants  Issued  there- 
for under  the  act  of  1893.  That  at  the  end 
of  the  fiscal  year  terminating  in  the  spring 
of  1894  there  was  a  surplus,  after  paying  all 
warrants  Issued  during  the  prior  fiscal  year, 
of  about  $5,000,  which  was  applied  as  was  the 
surplus  In  1893.  That  when  the  warrants 
in  suit  were  presented  to  the  defendant 
Jacob  Schell,  as  stated  above,  there  was 
mon^  enough  in  the  several  funds  to  pay 
the  warrants,  derived  from  the  revenues  of 
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the  county  for  tbe  fiscal  year  ending  In  1894, 
bat  that  the  treasurer  had  no  funds  of  any 
kind  In  his  hands,  and  never  did  have,  de- 
rived from  the  revenues  of  the  county  for 
any  of  the  years  In  which  any  of  the  war- 
rants were  Issued.  That  at  the  time  these 
warrants  were  presented  to  defendant  Jacob 
Schell  for  payment  there  was  money  enougli 
In  the  several  funds  to  have  paid  these  war- 
rants, and  all  unpaid  warrants  presented  for 
payment  prior  to  the  time  these  warrants 
were  first  presented  for  payment,  if  they  had 
been  paid  In  the  order  of  their  presentation 
without  regard  to  warrants  drawn  for  the 
fiscal  year  In  which  such  warrant's  were  so 
presented  to  defendant  Schell  in  January, 
1894."  The  court,  over  the  objection  and 
exception  of  plaintiff,  declared  the  law  to  Y)e 
that:  "Under  the  pleadings  and  agreed 
statement  of  facts,  the  plaintiff  Is  not  en- 
titled to  recover,  and  the  finding  should  be 
for  the  defendants." 

Plaintiff's  contention  is  that,  although  the 
warrants  descrilied  in  the  petition  represent 
past  indebtedness,  they  must  be  paid  in  the 
order  of  their  presentation,  out  of  a  levy 
made,  and  which  could  only  be  made,  for 
current  coimty  expenses,  and  which  had  been 
appropriated  and  set  apart  as  a  fund  to  pay 
warrants  issued  In  payment  of  expenses  of 
the  current  year.  Upon  the  other  hand,  de- 
fendants contend:  That  under  article  6,  Rev. 
SL  1889,  no  levy  can  be  made  for  other  than 
current  county  expenses  except  by  order  of 
the  circuit  court,  and  that,  when  such  levy 
is  made,  it  creates  a  separate,  distinct  fund, 
sacred  to  that  purpose  only,— It  becomes  a 
distinct  fund  in  the  hands  of  the  treasurer, 
applicable  to  that  purpose  alone.  That  taxes 
levied  for  current  county  expenses,  appro- 
priated and  set  apart  to  the  several  funds 
for  current  expenses  as  provided  in  article 
5,  are  sacred  to  that  purpose,  and  cannot  be 
diverted  by  county  court  or  treasurer  to  any 
other  purpose  until  that  purpose  is  fulfilled, 
and  that  the  defendant  treasurer  did  right  in 
so  applying  such  revenues.  That  the  treas- 
urer only  pays  out  of  funds  provided,  and, 
If  no  fund  applicable  to  the  payment  of  these 
warrants  has  been  provided,  then  he  is  not 
at  fault,  even  though  the  warrants  be  legal, 
and  binding  on  the  county.  By  section  12, 
art  10,  of  the  constitution  of  Missouri  It 
is  provided  that:  "No  county  •  •  •  shall 
be  allowed  to  become  Indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  exceed- 
ing in  any  year  the  Income  and  revenue  pro- 
vided for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  thereof  voting  at  an 
election  to  be  held  for  tliat  puriJOse;  nor  in 
cases  requiring  such  assent  shall  any  indebt- 
edness be  allowed  to  be  incurred  to  an 
amount  including  existing  indebtedness.  In 
the  aggregate  five  per  centum  on  the  value 
of  the  taxable  property  therein,"  etc.  In 
passing  upon  this  section  in  Book  v.  ESarl,  87 
Mo.  240.  it  is  said:  "The  evident  purpose  of 
the  framers  of  the  constitution  and  the  peo- 


ple who  adopted  It  was  to  abolish,  In  the  ad- 
ministration of  county  and  municipal  gov- 
ernment, the  credit  system,  and  establish  the 
cash  system,  by  limiting  the  amount  of  tax 
which  might  be  imposed  by  a  county  for 
county  purposes,  and  limiting  the  expendi- 
tures hi  any  given  year  to  the  amount  of 
revenue  which  such  tax  would  bring  into 
the  treasury  for  that  year.  Section  12,  su- 
pra, is  clear  and  explicit  on  this  point.  Un- 
der this  section  the  county  court  might  an- 
ticipate the  revenue  collected  and  to  be  col- 
lected for  any  given  year,  and  contract  debts' 
for  ordinary  current  expenses,  which  would 
be  binding  on  the  county  to  the  extent  of  tbe 
revenue  provided  for  that  year,  but  not  in 
excess  of  it."  In  view  of  the  agreement 
that  the  vfarrants  Involved  In  this  contro- 
versy were  issued  against  the  proper  funds 
for  expenses  incurred  by  said  county  during 
the  various  years  In  which  they  were  issued, 
and  that,  when  considered  alone  and  sepa- 
rate from  unpaid  warrants  of  former  years, 
they  were  not  in  excess  of  tbe  revenues  for 
the  several  years  when  Issued,  and  especial- 
ly In  the  al»ence  of  evidence  as  to  how  the 
county  became  in  default  in  the  payment  of 
its  warrants,— whether  by  drawing  more 
warrants  In  some  preceding  year  or  years 
than  its  revenues,  or  by  tbe  loss  or  failure 
to  collect  some  part  of  its  revenues,- we  are 
not  Inclined  to  hold  these  warrants  void,  as 
having  been  issued  In  excess  of  the  revenues 
of  the  year  in  which  they  were  respectively 
issued.  It  is  indisputable,  however,  from  the 
facts  disclosed  by  tbe  record,  that  the  war- 
rants are  for  past  indebtedness,  and  not  in- 
debtedness for  the  current  year  in  which 
they  were  presented  for  payment.  A  fund 
to  pay  such  indebtedness  can  only  be  raised 
by  compliance  with  section  7654,  Rev.  St., 
and  in  obedience  to  an  order  of  the  circuit 
court  of  the  county  as  provided  thereby,  di- 
recting the  county  court  of  the  coimty  to 
make  a  levy  for  that  special  purpose;  or,  in 
case  of  an  excess  of  funds  in  the  treasury 
over  and  above  a  sufilcient  amount  to  pay 
the  current  expenses  of  the  county  for  any 
given  year,  then  such  excess  may  be  ap- 
plied to  the  payment  of  valid  warrants  out- 
standing, in  the  order  in  which  they  may  be 
presented  for  payment,  as  provided  by  sec- 
tion 3166,  Rev.  St.  As  sustaining  this  view, 
the  general  assembly,  in  1883,  passed  an  act 
entitled  "An  act  to  authorize  county  courts 
to  provide  for  the  payment  of  and  to  pay  out- 
standing county  warrants  in  certain  cases," 
approved  March  31,  181)3.  This  act  is  in  all 
of  its  important  features  like  section  3160, 
only  in  that  it  provides  that  in  ail  cases 
where  warrants  have  been  drawn  for  the 
purposes  named  In  said  act,  and  shall  not 
have  been  paid  out  of  tbe  taxes  assessed  and 
collected  for  the  year  in  which  they  were 
drawn.  It  shall  be  lawful  for  the  county  court 
of  the  various  counties  in  this  state  having 
{  such  outstanding  warrants  to  take  up  such 
!  warrant  or  warrants  during  any  sul)sequent 
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fiscal  year,  and  issue  a  new  warrant  or  war- 
rants to  the  bolders  thereof  for  said  old  war- 
rant or  warrants,  which  shall  be  registered 
by  the  county  treasurer,  and  paid  in  like 
manner  as  the  current  warrants  for  said  fis- 
cal year,  provided  said  warrant  or  wan-ants 
shall  be  paid  only  out  of  the  surplus  revenue 
of  such  county.  When  such  warrants  can  be 
paid  out  of  the  surplus  revenues  of  the  comi- 
ty, as  provided  by  said  act,  there  can  be  no 
occasion  for  resorting  to  the  mode  pointed 
out  for  their  payment  by  section  7G54,  su- 
pra; but,  in  case  there  is  not,  then  that  may 
be  done. 

But  plaintiff  insists  that  Schell  could  not  le- 
gally refuse  to  pay  the  warrants  in  question 
when  there  was  sufficient  money  In  the  differ- 
ent funds  on  whlcli  they  were  drawn  to  pay 
them  and  all  otheroutstauding  unpaid  warrants 
drawn  on  said  fimds,  of  prior  presentation,  or 
if  he  was  authorized  by  law  to  postpone  the 
payment  of  said  warrants  out  of  the  revenues 
of  any  subsequent  year  till  aU  the  warrants 
issued  in  such  year  were  fully  paid.  Section 
316G,  supra,  provides  that  the  county  treasurer 
"shall  procure  and  keep  a  well  bound  book,  in 
which  he  shall  make  an  entry  of  all  warrants 
presented  to  him  for  payment,  which  shall 
have  been  legally  drawn  for  money  by  the 
county  coiu-t  of  the  county  of  which  he  Is  the 
treasurer,  stating  correctly  the  date,  amount, 
number,  in  whose  favor  drawn,  by  whom  pre- 
sented, and  the  date  the  same  was  presented; 
and  ail  warrants  so  presented  shall  be  paid 
out  of  the  funds  mentioned  in  such  warrants, 
and  in  the  order  in  which  they  shall  be  pre- 
sented for  payment:  provided,  however,  that 
no  warrant  Issued  on  account  of  any  debt  in- 
curred by  any  county  other  than  those  Issued 
on  account  of  the  ordinary  and  usual  expenses 
of  the  coimty,  shall  be  paid  until  all  warrants 
issued  for  money  due  from  the  county  on  ac- 
count of  services  that  are  usual  and  for  all 
expenses  necessary  to  maintain  the  county  or- 
ganization for  one  year,  stinll  have  been  fully 
paid  and  liquidated."  Section  3107,  Bev.  St, 
provides  that:  "No  county  treasurer  shall  re- 
fuse the  payment  of  any  warrant  legally  drawn 
upon  him  and  presented  for  payment,  for  the 
reason  that  warrants  of  prior  presentation  have 
not  been  paid,  when  there  sliaU  be  money  in 
the  treasury  belonging  to  the  fund  drawn  upon, 
sufficient  to  pay  such  prior  warrants  and  any 
such  warrant  so  presented."  If  we  are  to  be 
governed  by  the  letter  of  the  law  as  indicated 
by  sections  31C6  and.31)>7,  supra,  there  Is  no 
escape  from  plaintiff's  contention;  but  even  un- 
der such  circumstances  we  may,  in  arriving  at 
the  true  intent  and  meaning  of  the  lawmakers, 
consider  all  statutory  laws  with  respect  to  the 
same  matter  together,  as  well  also  as  the  condi- 
tion of  affairs  which  led  to  their  enactment.  If 
plaintiff's  contention  be  the  law,  then  all  the 
revenue  of  any  coimty  for  its  current  expenses 
for  any  given  year  may  at  any  time  be  ab- 
sorl}ed,  as  soon  as  paid  into  the  treasury,  by 
outstanding  warrants,  and  thus  deprive  the 
county  of  the  means  provided  for  conducting 
v.368.w.no.2— 14 


Its  ordinary  affairs,  which  is  not  only  unrea- 
sonable to  suppose  was  the  intention  of  the 
lawmakers,  but  seems  to  be  in  contrast  with 
the  true  Intent  and  spirit  of  the  law.  It  was 
well  said  by  Sherwood,  J.,  in  Ex  parte  Mar- 
maduke,  91  Mo.,  loc.  cit.  254,  4  S.  W.  91:  "The 
letter  of  a  statute  may  be  enlarged  or  re- 
strained, accordhig  to  the  true  intent  of  the 
framers  of  the  law.  Whitney  v.  Whitney,  14 
Mass.  02;  State  v.  Emerson,  39  Mo.  80;  State 
V.  King,  44  Mo.  283;  Riddick  v.  Walsh,  15  Mo. 
519.  In  such  cases  the  reason  of  the  law  pre- 
vails over  its  letter."  Sections  3160  and  3107 
were  on  oiu-  statute  as  early  as  1805,  and  It 
is  matter  of  common  knowledge,  from  that 
time  on  up  to  the  adoption  of  our  present  con- 
stitution in  1875,  that  many  counties  incurred 
indebtedness  largely  in  excess  of  their  revenues, 
and  Imposed  upon  the  citizens  onerous  bur- 
dens In  the  way  of  taxation;  and  to  stay  their 
hands  in  that  direction,  and  the  depletion  of 
their  treasuries,  was  part  of  the  purpose  of 
the  framers  of  the  constitution  in  Incorporating 
therein  section  12,  art.  10,  supra,  by  which 
counties  are  prohibited  from  becoming  Indebted 
in  any  manner  or  for  any  pui'pose  for  an 
amoimt  exceeding  in  any  year  the  income  and 
revenue  provided  for  sucli  year,  without  the 
assent  of  two-thirds  of  tliose  voting  at  an  elec- 
tion held  for  that  purpose. 

It  is  a  familiar  rule  of  construction  of  differ- 
ent statutes  bearing  upon  the  same  subject- 
matter  that  they  shall  be  so  construed  as  to  give 
effect  to  all  of  them,  and  this,  we  think;  can  be 
done  by  construing  section  SlOfl  to  mean  for 
current  county  expenditures.  Such  seems  to 
be  the  construction  placed  upon  this  section 
by  the  legislature  from  the  fact  that  In  1879  it 
passed  what  is  generally  known  as  the  "Cot- 
tey  Law"  (section  7654,  art  5,  c.  138,  Rev.  St.), 
by  which  means  are  provided  for  the  assess- 
ment, levy,  and  collection  of  taxes  for  the  pay- 
ment of  past  Indebtedness  of  counties.  The 
revenue  thus  collected  l>ecomes  a  special  fund 
for  that  purpose,  and  caonot  be  diverted,  under 
severe  penalty,  for  any  other  purpose.  In  no 
other  way  can  past  indebtedness  of  a  county  for 
current  expenses  be  paid  except  from  the  sur- 
plus. If  there  be  any,  of  the  amount  paid  into 
the  cotmty  treasury  for  coimty  expenditures. 
Section  7653,  Rev.  St,  provides  that:  'The 
following  named  taxes  shall  hereafter  be  as- 
sessed, levied  and  collected  In  the  several  coun- 
ties in  this  state,  and  only  in  the  manner  and 
not  to  exceed  the  rates  prescribed  by  the  con- 
stitution and  laws  of  this  state,  viz.:  The  state 
tax  and  the  tax  necessary  to  pay  the  funded 
or  bonded  debt  of  tlie  state,  the  tax  for  cur- 
rent county  expenditures  and  for  schools." 
The  words  "current  county  expenditures,"  do 
not  mean  current  expenditures  for  former  years. 
They  are  not  retrospective.  Hence  no  pro- 
vision is  made  for  the  payment  of  outstanding 
wan-ants  except  as  hereinbefore  indicated;  that 
is,  under  section  7054,  supra,  or  out  of  the  sur- 
plus revenues,  as  provided  by  the  act  of  1893. 

It  is,  however,  insisted  by  plaintiff  that  no 
order  can  be  made  by  the  circuit  court  on  the 
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county  court  for  the  assessment,  levy,  and  col- 
lection of  taxes  to  pay  outstanding  county  war- 
rants drawn  for  past  county  indebtedness. 
This,  we  think,  is  a  misconception  of  the  stat- 
ute; but,  even  if  we  be  in  error  in  regard  to 
that  matter,  it  Is  certainly  true  tlrnt  suit  can 
be  brought  by  the  holder  of  such  warrants 
against  the  county.  Judgment  obtained,  and  an 
assessment,  levy,  and  collection  of  taxes  to 
satisfy  the  judgment  rendered,  In  the  manner 
pointpd  out  by  said  section  7654.  AVllson  v. 
Knox  Co.  (Mo.  Sup.)  34  S.  W.  47T.  In  the 
case  of  Reynolds  v.  Norman,  114  Mo.  .t09,  21 
S.  W.  845,  which  is  relied  upon  by  plaintiff  as 
sustaining  his  contention.  It  does  not  appear 
that  there  were  any  warrants  issued  for  the 
year  1S91  outstanding  and  remaining  unpaid 
at  the  time  the  warrant  for  the  previous  year 
18S9  was  tendered  in  payment  of  taxes  for 
1891,  or  that  the  revenues  for  1891  were  not 
more  than  sufficient  to  pay  the  current  ex- 
penses of  the  county  for  the  year  last  named; 
hence  what  has  been  said  in  this  case  Is  not  nec- 
essarily in  conflict  with  the  rule  announced  in 
that  But  In  so  far  as  what  is  said  In  that 
case  la  not  In  accord  with  our  views  as  here- 
tofore stressed  in  this,  we  must  decline  to  fol- 
low It.      The  Judgment  Is  affirmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


BENDER  T.  ZIMMERMAN. 
(Supreme  CloQrt  of  Missouri,   DivisloQ  No.  2. 

June  16,  1896.) 

Pleadiho — Amendment  to   Petition  —  E^cbp- 

TIONS — Plka  iv  Bak— Costs. 

1.  Where,  upon  the  reversal  of  a  former 
judgment  in  an  action,  plaintiff  is  allowed  to 
niuend  his  petition,  exception  must  be  taken 
lit  the  time,  or  it  will  be  considered  waived, 
and  defendant  cannot,  after  anawerinK  the 
amended  petition,  object  to  the  admission  of 
testimony  thereunder  on  the  ground  that  it  sets 
up  a  new  cause  of  action. 

2.  Defects  on  the  face  of  the  petition, 
which  are  grounds  of  demurrer,  cannot  be 
raised  by  answer. 

3.  Where  a  part  of  the  substantial  issnes 
in  equity  are  found  for  piaintiS  and  a  part  for 
defendant,  it  is  within  the  discretion  of  the 
court  to  tax  the  costs  between  the  parties. 

Appeal  from  circuit  court,  Buchanan 
county;   A.  M.  Woodson,  Judge. 

Action  by  John  C.  Bender  against  B.  0. 
Zimmerman.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals,  and  from 
an  order  taxing  a  portion  of  the  costs 
against  plaintiff    he  appeals.    Affirmed. 

For  former  report,  see  26  S.  W.  9T3. 

This  case  was  before  this  court  on  a  for- 
mer occasion.  122  Mo.  194,  26  S.  W.  »73. 
The  Judgment  was  then  reversed,  and  the 
c(<use  remanded  for  further  trial.  On  the 
trial  in  which  the  Judgment  was  rendered 
from  which  the  former  appeal  was  taken 
objections  were  made  by  defendant  and 
sustained  by  the  court  to  the  testimony  of- 
fered by  plaintiff  as  to  rents  received   by 


defendant  on  part  of  the  property  in  ques- 
tion, on  the  ground  of  variance;  the  peti- 
tion charging  that  defendant  preTented 
plaintiff  from  receiving  reuta,  while  the 
proffered  evidence  tended  to  show  that  de- 
fendant had  received  the  rents.  After  the 
case  was  remanded,  plaintiff  filed  an 
amended  petition,  differing  from  the  first' 
only  in  that  It  charges  defendant  with  the 
receipt  of  the  rents.  To  the  petition  as 
amended  defendant  filed  answer,  to  which 
plaintiff  made  a  reply.  The  parties  then 
proceeded  to  trial,  which  resulted  In  a 
Judgment  for  plaintiff  in  the  sum  of  $260.- 
39,  that  each  party  pay  the  costs  of  his  own 
witnesses  in  the  case,  and  that  all  other 
costs  of  the  officers  of  the  court  and  referee, 
not  theretofore  finally  adjudged  against  ei- 
ther party,  be  equally  divided  between  the 
parties,  and  that  each  of  them  pay  one- 
half  thereof.    Both  parties  appealed. 

H.  S.  Kelley  and  S.  P.  Huston,  for  plain- 
tiff.   Benj.  Phillip,  for  defendant 

BURGESS,  J.  (after  stating  the  facts). 
The  first  question  to  be  considered  is  with 
respect  to  the  action  of  the  court  in  per- 
mitting plaintiff  to  amend  his  petition, 
charging  defendant  with  rents  received. 
Defendant  insists  that  by  the  amendment  a 
new  and  different  cause  of  action  was  hi- 
Jected  into  the  petition,  and  for  this  reason 
the  Judgment  should  be  reversed.  So  far  as 
disclosed  by  the  record,  no  objection  was 
made  to  the  amendment  at  the  time,  nor 
was  any  motion  made  to  strike  it  out  be- 
cause of  a  departure  from  the  cause  of 
action  stated  In  the  original  petition,  or  fur 
any  other  cause.  The  first  time  that  any 
objection  seems  to  have  been  taken  to  it 
was  upon  the  trial,  when  plaintiff  offered 
evidence  tending  to  show  that  rents  had 
been  received  by  defendant,  and  the 
amount,  when  he  objected  to  the  evidence 
on  the  ground  that  the  allegation  was  the 
statement  of  a  new  cause  of  action;  and 
barred  by  the  statute  of  limitations.  The 
amendment  of  pleadings  rests  largely  In  the 
discretion  of  the  court,  and  is  always  a 
matter  of  exception,  which.  If  not  token  at 
the  proper  time,  as  In  this  case,  will  be 
considered  aa  waived.  A  party  defendant 
cannot  answer  an  amended  petition,  and, 
when  evidence  is  offered  to  maintain  its  al- 
legations, object  for  the  first  time  on  the 
ground  that  the  amendment  is  a  departure 
from  the  original.  Nor  can  defects  which 
appear  upon  the  face  of  the  petition,  and 
which  are  grounds  of  demurrer,  be  raised 
by  answer.  The  objection  to  the  evidence 
on  the  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations  was  not 
well  taken,  nnder  the  facts  disclosed  by 
the  record,  the  action  being  an  equitable 
one,  for  the  adjustment  of  various  business 
transactions  between  the  same  parties,  in 
which  the  taxes  against  and  the  rents  re- 
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celved  from  the  game  property  were  in- 
Tolred.  The  case  seems  to  bare  been  tried  In 
accordance  wltb  tlie  nilliig  at  this  court  on 
the  former  appeal. 

Plaintiff  Inalsts  that  the  court  erred  in 
adjud^ring  any  part  of  the  costs  against 
him,  and  cites  in  support  of  this  contention 
Hawkins  y.  Xowland,  53  Mo.  328,  in  which 
it  was  held  that  where  the  plaintiff  is  the 
prevailing  party  in  a  suit  in  equity  he  is 
entitled  to  recover  his  costs;  but  the  rul- 
ing in  that  case  was  very  much  modified, 
if  not  overruled,  in  Turner  v.  Johnson,  95 
Mo.  431,  7  S.  W.  5TO,  in  which  it  is  held 
that,  as  a  general  rule,  where  the  plaintiff 
is  the  prevailing  party  in  a  suit  in  equity, 
he  should  recover  his  costs,  but,  where  sut>- 
stantial  Issues  are  found  for  one  party  and 
like  issues  found  for  another,  the  taxation 
of  costs  rests  within  the  discretion  of  the 
court,  and  its  ruling  will  not  be  disturbed 
unless  there  has  been  an  abuse  of  that  dis- 
cretion. In  the  case  at  bar  there  were  sub- 
stantial Issues  ruled  In  favor  of  the  respec- 
tive parties,  and  the  taxation  of  costs  was  a 
matter  of  discretion  in  the  court  Finding  no 
reversible  error  in  the  record,  the  judgment  Is 
m  all  things  affirmed. 

GAMTT,  P.  J.,  and  SHGKWOOD,  J.,  con- 
cur. 


STATE  ex  reL  WHEAT  v.  ST.  LOUIS  &  8. 

F.  RY.  CO. 
(Supreme  Court  of  Missonri,  Diviaion  No.  2. 

June  16,  1886.) 
Railhoads — Taxatiox  —  Cbktipicatb  or  Assebs- 

MBST  AND  RatB — BXTRNSIOM  OF  TAX. 

1.  Rev.  St  1889,  {  7730,  declares  that  it 
shall  be  the  duty  of  the  anthorities  of  each 
city  wherein  any  railroad  property  is  located  "on 
or  before  the  10th  day  of  May  of  each  year" 
to  certify  to  the  county  court  a  statement  of  the 
assessmenta  and  the  rate  of  taxation.  Section 
7731  requires  the  county  court,  on  receipt  of 
the  certificate,  to  levy  a  tax  on  the  rauroad 
property  in  such  city  for  the  ensuing  year  at 
the  rate  certified,  and  provides  that,  in  case  the 
county  court  omits  to  levy  the  tax  for  any  year, 
then,  at  the  time  of  making  the  regular  levy 
on  railroad  property.  It  shall,  in  addition  there- 
to, levy  the  taxes  omitted.  Held  that,  unless 
the  certificate  is  made  at  the  time  and  within 
the  year  required,  the  county  court  cannot  levy 
the  tax. 

2.  A  sheet  of  paper  folded  up  is  not  a  tiook, 
within  Rev.  St  1889,  |  7733,  requiring  the 
clerk  of  the  county  court  within  10  days  after 
such  court  levies  the  taxes  on  railroad  prop- 
erty, to  extend  the  same  on  a  separate  tax 
book,  to  be  known  as  the  "Railroad  Tax  Book." 

Appeal  from  circuit  court,  Lawrence  county; 
M.  G.  McGregor,  Judge. 

Action  by  the  state,  on  the  relation  of  A.  R. 
Wheat  against  the  St  Louis  &  San  Francisco 
Railway  Ck)mpany.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

This  is  an  action  by  the  collector  of  the  rev- 
enue of  Lawrence  county.  Mo.,  to  recover  mu- 
nicipal taxes  alleged  to  be  due  by  defendant 


to  Pierce  City,  In  that  county,  for  the  years 
1884,  1885,  1886,  1887,  1888,  and  1889.  The 
petition  contains  six  counts,  and,  leaving  off 
the  formal  parts,  is  as  follows:  "The  state  of 
Missouri,  suing  at  the  relation  and  to  the  use 
of  the  collector  of  the  revenue  within  and  for 
Lawrence  county,  alleges:  That  A.  R.  Wheat 
Is  the  legally  elected,  qualified,  and  acting  col- 
lector of  the  revenue  within  and  for  the  coun- 
ty of  Lawrence,  and  state  of  Missouri,  afore- 
said. That  the  defendant  Is  now,  and  was  at 
all  the  times  hereinafter  mentioned,  a  corpora- 
tion organized  and  existing  according  to  law. 
That  on  or  about  the  1st  day  of  January,  1881, 
defendant  was  the  owner  of  the  following 
railroad  property,  to  wit:  Seventy-four  one 
hundredths  miles  of  roadbed  of  the  St  Louis 
and  San  Francisco  Railway  main  line,  with 
the  superstructure,  including  the  right  of  way, 
tracks,  and  appurtenances,  double  and  side 
tracks,  depots,  water  tanks,  and  turntables  of 
said  railway,  In  the  city  of  Pierce  City,  In  said 
Lawrence  county,  and  all  the  buildings  there- 
on; the  proportional  and  pro  lata  share  of 
the  rolling  stock  of  said  St  Louis  and  San 
Francisco  Railway  Company  used  to  operate 
said  seventy-four  one-bundredths  miles  of 
roadbed.  Including  engines,  and  cars  of  every 
kind  and  description,  including  all  palace  and 
sleeping  cars,  passenger  and  freight  cars,  and 
other  movable  property,  owned,  used,  or  leas- 
ed, on  said  line,— which  was  then  and  there 
subject  to  taxation,  for  state,  county,  city,  and 
incorporated  town  and  village  purposes.  That 
the  city  of  Fierce  City  Is  a  municipal  corpora- 
tion formed  under  the  general  laws  of  th^ 
state  of  Missouri  incorporating  clUes  of  the 
fourth  class,  and  as  such  possessed  all  the 
powers  therein  given.  That  the  board  of  al- 
dermen of  the  city  of  Pierce  City,  under  and 
by  virtue  of  the  authority  in  them  vested  un- 
der tbe  provision  of  section  4052  of  the  Re- 
vised Statutes  of  1870  of  Missouri,  as  amend- 
ed on  July  9,  1884,  duly  passed  an  ordinance 
entitled  'An  ordinance  for  the  levying  of  a 
tax  on  the  real  and  personal  property  within 
the  corporate  limits  of  the  city  of  Pierce 
City,'  which  provides  for  the  levying  of  a  tax 
of  five  mills  on  tbe  dollar  on  all  property  witb- 
In  the  dty  of  Pierce  City  for  the  year  1884. 
That  the  board  of  aldermen  of  said  city  of 
Pierce  City  caused  to  be  certified  to  the  coun- 
ty court  of  Lawrence  county  a  copy  of  said 
ordinance  as  aforesaid,  and  also  the  rate  of 
taxation  for  municipal  purposes  on  all  prop- 
erty within  tbe  corporate  limits  of  the  said 
dty  of  Pierce  City  for  the  year  1884.  That 
tbe  county  court  as  aforesaid  failed  and  omit- 
ted to  levy  the  tax  for  the  municipal  purimses 
of  tbe  city  of  Pierce  City  on  the  railroad  and 
property  of  said  St  Louis  and  San  Francisco 
Railway  Company  within  the  corporate  limits 
of  said  city  of  Pierce  City  for  the  year  1884. 
That  the  county  court  of  Lo-wrence  county,  at 
its  August  term,  1891,  legally  levied  and  as- 
sessed against  such  property  within  the  cor- 
porate limits  of  the  city  of  Pierce  City  as 
aforesaid,  for  the  year  1884,  omitted  as  afore- 
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said,  taxes  for  municipal  purposes  the  city  of 
Pierce  City  as  aforesaid,  at  the  rate  of  five 
mills  on  the  dollar  of  the  assessed  valuation  of 
such  property,  the  rate  levied  and  assessed  ou 
all  property  then  for  the  year  18S4,  aggregat- 
ing the  sum  of  $8,065  for  the  municipal  cor- 
poration of  the  city  of  Pierce  Oty.  That  the 
taxes  so  assessed  as  aforesaid  were  due  and  un- 
I>ald  as  requhred  by  law.  That  plaintiff  Is  en- 
titled to  recover  of  defendant  a  penalty  of  one 
per  cent  per  month  on  the  amount  so  due  and 
unpaid  from  the  1st  day  of  January,  1892,  un- 
til the  same  shall  be  paid.  Plaintiff  further 
states  that  the  taxes  so  assessed  and  levied 
are,  by  virtue  of  the  laws  and  state  of  Mis- 
souri, a  prior  lien  on  said  roadbed  and  real 
estate  and  other  property.  Wherefore  plaintiff 
prays  judgment  for  the  said  sum  of  forty- 
three  and  thirty-three  one  bundreths  dollara, 
and  the  penalty  thereon  uutU  the  same  shall  be 
paid,  and  for  a  reasonable  attorney's  fee  and 
costs  of  suit;  that  the  same  be  declared  a  lien 
In  favor  of  the  state  of  Missouri,  and  that 
said  real  estate,  roadbed,  rolling  stocli;  and 
other  property,  or  so  much  thereof  as  may  be 
necessary,  be  sold  to  satisfy  said  Judgment 
and  costs,  and  that  a  special  fieri  facias  be  is- 
sued against  said  property."  The  answer  was 
a  general  denial.  There  was  Judgment  for 
plaintiff  tct  the  amount  sued  for.  Defendant 
brings  the  case  to  this  court  by  appeoL 

K.  D.  Kenna,  L.  F.  Parker,  and  H.  S.  Ab- 
bott, for  appellant.  R.  H.  Davis  and  J.  N. 
Davles,  for  respondent. 

BURGESS,  J.  (after  stating  the  facts). 
\\'heu  the  cause  came  on  for  trial,  defendant 
objected  to  the  introduction  of  any  evidence, 
for  the  reason  that  the  petition  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  objection  was  overruled,  and  de- 
fondant  saved  its  exceptions.  At  the  close 
of  the  evidence  on  part  of  plaintiff,  defend- 
ant asked  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  re- 
fused, and  exceptions  saved.  No  evidence 
was  offered  by  defendant.  The  grounds  re- 
lied upon  for  a  reversal  of  the  judgment  are: 
First,  that  the  county  had  no  authority  to 
levy  the  tax  sued  for;  second,  the  tax  levied 
was  never  extended  on  a  railroad  tax  book, 
as  required  by  law. 

First,  as  to  the  authority  of  the  county 
court  to  levy  the  tax.  Rev.  St  1889,  §  7730, 
reads  as  follows:  "It  shall  be  the  duty  of 
each  city  op  town  council,  board  of  alder- 
men or  board  of  trustees,  as  the  case  may  be, 
of  every  city  or  incorporated  town  or  vil- 
lage wherein  any  railroad  property  Is  locat- 
ed, on  or  before  the  10th  day  of  May  of  each 
year,  to  certify  to  the  county  courts  of  their 
respective  counties  a  statement  of  the  aa- 
ses.sments  made  In  pursuance  of  section  7728. 
and  also  the  rate  per  cent,  levied  by  such 
city  or  Incorporated  town  or  village  on  all 
property  therein  for  municipal  purposes  for 
that  year."     By  the  following  section  (7731) 


the  county  court  Is  required,  upon  receipt 
from  the  auditor  of  the  certificate  of  the  ac- 
tion of  said  board  of  assessm^it  and  equali- 
zation, the  returns  of  the  county  assessor, 
and  the  certificate  of  the  cities,  towns,  and 
villages  made  under  the  preceding  section,  at 
the  regular  term  of  said  court,  if  in  session 
at  the  time;  If  not,  at  an  adjourned  term,  or 
at  a  special  term  of  said  court  called  for 
that  purpose,— to  ascertain  and  levy  the  tax- 
es for  state,  county,  municipal,  township, 
city,  incorporated  town  and  village,  and  to 
levy  a  tax  on  the  railroad  property  In  such 
city  for  the  ensuing  year  at  the  rate  thus 
certified.  At  the  August  term,  1891,  the 
county  court,  without  any  certificate  from 
the  authorities  of  Pierce  City  of  the  state- 
ment of  an  assessment  made  and  the  rate  per 
cent  levied  by  said  city  on  all  property  there- 
in for  the  municipal  purposes  for  the  respec- 
tive years  aforesaid,  as  required  by  section 
7730,  supra,  made  an  order  containing  the 
following  recital:  "Now,  at  this  day  coming 
on  to  be  heard  the  matter  of  levying  taxes 
on  the  St  Louis  and  San  Francisco  Railroad 
Company  for  municipal  purposes  for  the  city 
of  Pierce  City,  and  it  appearing  to  the  satis- 
faction of  the  court  by  the  proper  certificate 
by  the  proper  city  offlcere  of  the  city  of 
Pierce  City,  and  by  ordinances  of  the  city  of 
Pierce  City  duly  passed  and  certified,  that 
taxes  were  levied  and  assessed  upon  the 
property  within  the  city  of  Pierce  City  as 
follows:  For  the  year  of  1884  the  sum  of 
five  mills,  for  the  year  1885  the  sum  of  five 
mills,  for  the  year  1886  the  sum  of  five  mills, 
for  the  year  1887  the  sum  of  five  mills,  for 
the  year  1888  the  sum  of  five  mills,  tot  the 
year  1889  tlie  sum  of  five  mills  upoo  each 
and  every  dollar  of  the  valuation  of  all  prop- 
erty within  said  city  of  Pierce  City  subject 
to  taxation  within  said  city  for  each  and  ev- 
eryone of  said  yeara  aforesaid;  •  •  •  and 
further  appearing  to  the  satisfaction  of  the 
court  that  tlie  proper  authorities  of  said  city 
of  Pierce  City  had  failed  to  certify  and  re- 
turn the  rate  of  taxation  so  fixed  for  each 
and  every  one  of  the  years  aforesaid,  and 
that  from  these  causes  there  had  been  no  tax- 
es levied  or  collected  from  said  St  Louis  an-l 
San  Francisco  Railroad  Company  for  the 
said  yeara  of  1884,  1885,  1886,  1887,  1SS8.  and 
1889,  although  the  assessment  and  valuation 
as  set  forth  above  had  been  duly  certified  by 
the  state  auditor  to  the  county  cleric  of  Law- 
rence county,  Missouri,  for  each  and  every 
one  of  the  years  alwve  mentioned,— it  is 
therefore  ordered  and  adjudged  by  the  court 
as  follows:  That  there  be,  and  is  hereby,  as- 
sessed and  levied  against  the  St  Louis  and 
San  I<'rancisco  Railroad  Company  and  its 
property,  for  and  on  account  of  the  city  of 
Pierce  City,,  as  follows:  For  the  year  1SS4, 
five  mills  on  each  dollar  of  the  sum  of  ^,- 
665,   amounting  to  $43.33;    for  the  year  of 

1885,  five  mills  on  each  dollar  of  the  sum  of 
$9,182,  amounting  to  $45.91;   for    the    y^r 

1886,  five    mills    on    said    sum    of   $9,162. 
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amounting  to  $45.31;  for  the  year  1887,  five 
mills  on  each  dollar  of  said  sum  of  $9,628, 
amounting  to  $48.14;  for  the  year  1888,  five 
mills  on  each  dollar  of  said  sum  of  $9,731, 
amounting  to  $48.65;  for  the  year  1889,  five 
mills  on  each  dollar  of  said  sum  of  $9,795, 
amounting  to  $48.98;  and  amounting  to  a  to- 
tal tax  of  $280.82.  And  it  is  further  ordered 
that  the  sum  be  extended  by  the  clerk  here- 
of on  a  railroad  tax  book,  and  that  the  said  | 
book  be  delivered  to  the  county  collector  for 
collection  as  other  railroad  taxes."  Plaintiff's 
action  is  bottomed  solely  upon  said  order. 
While  this  order  recites,  "It  appearing  to  the 
satisfaction  of  the  court  by  the  proper  cer- 
tificate by  the  proper  city  officers  of  the  city 
of  Pierce  City,  and  by  ordinances  of  said  city, 
duly  passed  and  certified,  that  taxes  were  lev- 
ied and  assessed  upon  the  property  within 
the  city  duly  passed  and  certified,  that  taxes 
were  levied  and  assessed  upon  the  property 
of  defendant  within  said  city,"  etc.,  it  also 
recites,  "And  it  further  appearing  to  the  sat- 
isfaction of  the  court  that  the  proper  author- 
ities of  said  city  of  Pierce  City  had  failed  to 
certify  and  return  the  rate  of  taxation  so 
fixed  for  each  and  every  one  of  the  years 
aforesaid,  and  from  these  causes  there  had 
been  no  taxes  levied  or  collected  from  said 
St  Louis  and  San  Francisco  Railroad  Com- 
pany for  the  years,"  etc.,  from  which  it  clear- 
ly appears  that  the  officers  of  said  city  whose 
duty  it  was  to  so  do  failed  and  neglected  to 
certify  to  said  court,  on  or  before  the  10th 
day  of  May  for  each  year,  as  required  by 
section  7730,  supra,  a  statement  of  the  as- 
sessments and  rate  per  cent,  levied  by  said 
city  on  the  property  of  defendant  for  munici- 
pal purposes  for  that  year.  In  the  absence 
of  such  certificate  the  county  court  was  with- 
out authority  to  make  the  levy,  for  it  is  made 
one  of  the  prerequisites  of  its  power  to  do  so 
by  section  7731,  supra.  The  power  to  tax  is 
one  of  the  prerogative  rights  of  the  state, 
and  when  the  legislature  grants  that  power 
to  another  tribunal  on  specific  terms  and 
conditions  it  can  only  be  exercised  in  strict 
compliance  therewith.  Granting  that  the  or- 
der is  prima  facie  evidence  of  the  recitals 
therein  contained,  it  shows  too  much,— that 
is,  that  the  city  authorities  failed  to  certifjr, 
on  or  before  the  10th  day  of  May  for  each 
year,  a  statement  of  the  assessment  and  rate 
per  cent,  levied  by  said  city  on  the  property 
of  defendant,— and  the  order  is  therefore 
void,  unless  such  neglect  or  omission  by  the 
city  authorities  is  cured  by  section  7731,  su- 
pra. By  this  section  it  is  provided  that:  "In 
case  the  connty  court  has  failed  or  omitted, 
or  may  hereafter  fail  or  omit,  from  any  cause 
whatever,  to  levy  the  taxes  or  any  p<H*tion 
of  the  taxes  for  any  year  or  years,  then  said 
court,  at  the  time  of  making  the  regular  levy 
upon  railroad  property  as  herein  provided, 
shall,  in  addition  thereto,  ascertain  and  levy 
the  taxes  •  •  •  which  may  have  been  or 
may  be  hereafter  omitted."  It  is  argued  by 
defendant  that  this  statute  presupposes  an 


omission  of  duty  on  the  part  of  the  county 
court,  and  that  there  is  no  provision  in  it, 
or  any  other  statute,  which  authorizes  said 
court,  or  any  other  body,  to  take  any  action 
to  correct  an  omission  on  the  part  of  thie  city 
authorities.  It  is  quite  clear  that  the  fail- 
ure by  the  county  court  to  make  an  annual 
levy  for  city  taxes  was  because  of  the  neg- 
lect of  the  city  authorities  to  certify  to  said 
court,  on  or  before  the  10th  day  of  May  in 
each  year,  the  assessment  and  rate  per  cent 
levied  by  it  for  municipal  purposes,  and  not 
because  of  any  failure  on  its  part  to  dis- 
cbarge the  duties  Imposed  by  law  upon  that 
body.  It  must,  therefore,  follow  that,  un- 
less the  city  had  the  power  to  make  such 
certificates  after  the  time  in  which  it  is  pro- 
vided by  statute  they  shall  be  made,  they 
were  invalid,  and  the  county  court  without 
authority  to  make  the  levy,  for  the  different 
years  set  forth  in  the  order.  If  the  assess- 
ments and  levy  could  be  certified  by  the  city 
one  year  after  made,  they  could,  for  like 
reason,  be  certified  at  any  time  within  which 
an  action  for  the  taxes  might  be  brought 
which,  in  the  absence  of  statutory  enactment 
authorizing  it,  we  are  not  inclined  to  hold 
can  be  done.  Our  "attention  lias  not  been 
called  to  any  statute  authorizing  this  course, 
in  the  absence  of  which  the  statute  requiring 
the  certificate  to  be  made  must  be  regarded 
as  mandatoi-y,  and  if  it  is  not  made  within 
the  time  prescribed  it  will  be  of  no  force  or 
effect  On  or  before  the  10th  day  of  May  of 
each  year  does  not  mean  any  subsequent 
year,  or  any  year  thereafter,  but  means  the 
year  in  which  such  certificate  is  required  to 
be  made.  Our  conclusion  is  that  the  certifi- 
cates, having  been  made  out  of  time,  confer- 
red on  the  county  court  no  authority  to  make 
said  order. 

We  had  occasion  to  pass  upon  section  7734, 
Rev.  St.,  in  State  v.  Davis,  33  S.  W.  22,  and  it 
was  held  that  a  compliance  with  said  section, 
which  makes  it  the  duty  of  the  coimty  clerk,  as 
soon  as  the  back-tax  book  is  completed,  to  make 
out  and  certify  to  the  secretary  or  chief  manag- 
ing officer  in  this  state  of  the  proper  railroad 
company  a  statement  of  taxes  levied  on  the 
property  of  such  railroad  company  in  his  coun- 
ty, including  its  total  valuation,  as  shown  by 
the  returns  of  local  assessors,  including,  etc., 
was  not  to  be  a  condition  precedent  to  the  col- 
lection of  taxes  by  the  proper  collector,  or  the 
institution  of  suit  therefor  by  the  proper  au- 
thority, and  is  only  directory,  being  for  the 
convenience  and  Information  of  officers  of 
railroad  companies.  The  right  to  collect  the 
taxes  as  provided  by  law  in  no  way  depends 
upon  its  provisions,  and  a  noncompliance 
with  them  is  no  legal  excuse  or  justification 
for  the  nonpayment  of  taxes  by  railroad  com- 
panies. We  have  no  reason  to  depart  from 
that  ruling,  and  are  satisfied  that  it  Is  the 
proper  construction  to  be  placed  upon  that 
section.  By.  section  7733,  Kev.  St,  the  clerk 
of  the  connty  court  is  required,  within  10 
days  after  the  county  court  sliall  have  levied 
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tbe  taxes  on  railroad  property,  to  extend  the 
Baiue  on  a  separate  tax  book,  to  be  knowi^ 
as  the  "Railroad  Tax  Book,"  in  which  he 
shall  place  a  description  of  each  tract  of 
land,  town  lot,  or  other  real  estate,  etc. 

While  it  is  not  expressly  decided,  it  is 
plainly  intimated,  in  State  r.  St.  Louis  &  S. 
F.  Ry.  Co..  IIT  Mo.  1,  22  S.  W.  910,  that  the 
extension  of  these  taxes  on  a  book  to  be 
known  as  the  "Railroad  Back-Tax  Book,"  is 
a  prerequisite  to  their  collection.  The  evi- 
dence showed  that  what  is  called  in  this 
case  the  "Railroad  Tax  Book"  was  a  large 
slieet  of  paper,  ruled  for  the  purpose  of  mak- 
ing statements  to  railroads,  etc.,  of  their 
taxes  for  each  year,  upon  which  the  taxes 
were  extended.  It  was  folded  up  so  that  it 
made  a  fold  about  nine  inches  long  and  four 
inches  wide,  and  was  indorsed  "Railroad  Tax 
Book.  Back  taxes  of  Pierce  City  for  1884, 
1885,  1886,  1887,  1888,  and  1889." 

2.  It  was  in  this  condition  when  received 
by  the  collector,  who  "pigeonholed"  it,  and 
never  saw  it  but  once  afterwards.  It  is  very 
evident  tliat  the  sheet  of  paper  called  a 
"Back-Tax  Book,"  is  not  the  kind  of  book 
contemplated  by  statute,  nor  as  generally 
understood  by  the  use  of  that  word.  The 
t:ixes  were  not  extemled  on  a  separate  boolt, 
known  as  the  "Railroad  Tax  Book,"  which 
should  liave  been  done.  The  Judgment  is  re- 
versed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


GARDNER  v.  ST.  LOUIS  &  S.  F.  RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  16,  1896.) 

IXJURT  TO  liOOOMOTIVB  FiREMAJl— DeFBOTIVE  AP- 
PARATUS—WITNESS— ImPEACHISO  Etidbncb 

— Waiviso  Error- Harmless  Error. 

1.  Evidence  that  a  witness  has  been  con- 
victed of  a  misdemeanor  is  not  admissible  to 
impeach  him. 

2.  Error  in  admitting  evidence  of  plain- 
tiffs conviction  of  a  misdemeanor  to  impeach 
him  is  not  waived  by  plaintiff's  introducing  like 
evidence  with  reference  to  a  witness  of  defend- 
ant. 

3.  Judgment  will  not  be  reversed  for  error 
in  admitting  evidence  of  a  misdemeanor  to  im- 
peach plaintiff,  where  the  questions  of  defend- 
ant's negligence  were  properly  submitted,  and 
it  appears  that  such  admisBion  did  not  materi- 
ally affect  the  merits  of  the  action,  and  that 
judgment  was  manifestly  for  the  right  party. 

4.  In  an  aetion  against  a  railroad  by  a 
fireman  Injured  in  its  employ,  by  the  separation 
of  the  engine  and  tender,  the  kingbolt  which 
fastened  the  couplings  between  them  having 
broken,  and  the  safety  chains  having  parted, 
there  is  no  error  in  refusing  to  submit  to  the 
jury  the  question  of  the  sufficiency  of  the  safe- 
ty chains,  it  appearing  that  they  were  not  for 
the  purpose  of  holding  the  engine  and  tender 
together. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  Henry  Brumback,  Special  Judge. 

Action  by  Robert  A.  Gardner  against  the 
St  Louis  &  San  Francisco  Railway  Com- 


pany.   Judgment    for   defendant.     PlaintlflT 
appeals.    Affirmed. 

John  W.  Leake,  Cloud  &  Davles,  Jos. 
French,  and  W.  B.  Skinner,  for  appellant. 
L.  F.  Parker,  for  respondent 

BURGESS,  J.  Action  Instituted  in  the  cir- 
cuit court  of  Barry  county,  for  damages  for 
pergonal  bijuriea  sustained  by  plahitlff,  while 
in  the  employ  of  defendant  in  the  capacity 
of  fireman,  on  one  of  its  locomotives  on  its 
railroad.  The  venue  was  changed  to  the  cir- 
cuit court  of  Lawrence  county,  where  a  trial 
was  had,  resulting  in  a  verdict  and  Judg-- 
ment  for  defendant,  and  plaintifiT  appealed. 

At  the  time  of  the  accident,  plaintllt  was 
standing  upon  the  apron  which  covered  tbe 
opening  between  the  engine  and  tender,  a.t- 
tendlng  to  his  duties.    They  separated,  and 
he  fell  beneath  the  tender,  which  passed  par- 
tially over  him,  bruising  and  injuring   him 
on   and   about    the   head,    body,   shoulders, 
spine,  and  loins,  permanently  disabling  him, 
and  rendering  him  unable  to  work.    With  re- 
spect to  the  negligence  of  defendant  the  pe- 
tition alleges  "that  said  injuries  were  caused 
by  the  carelessness  and  negligence  of  defend- 
ant company,  its  agents  and  servants,  in  fail- 
ing and  neglecting  to  keep  its  roadbed  proi>- 
erly  ballasted,  tied,  lined,  and  leveled,  and 
by  allowing  and  permitting  the  ends  of  thf 
rails  on  said  railway  where  the  same  cou- 
nected  to  get  out  of  level,  by  reason  of  which, 
at  the  point  of  connection,  one  rail  would 
stand  several  inches  higher  than  the  other, 
thereby  jolting  and  Jerking  the  engines  and 
trains  moving  on  said  road  when  they  would 
strike  said  Joint  so  elevated  above  the  level 
of  the  connecting  rail,  and  tearing  the  coup- 
ling, which  united  said  cars,  apart;   and  al- 
so by  the  negligence  and  carelessness  of  the 
defendant  company,  Its  agents  and  servants, 
in  using  Insuffcient  safety  chains  and   eye- 
bolts  to  connect  said  chains  to  engine  an<l 
tender,  and  Insufficient  drawbar  and  king- 
bolt  to   connect    said    engine,    upon    which 
plaintiff  was  firing,  with  the  tender  thereof, 
which  drawbolt  had  upon  the  kingbolt  pass- 
ing through  the  same  too  much  play  by  sev- 
eral inches,  thereby  weakening  said  kingbolt 
and  coupling,  and  making  it  more  liable  to 
break."    The  answer  was  a  general  denial. 
The  separation  of  the  tender  from  the  en- 
gine was  caused  by  the  breaking  in  two  of 
the  kingbolt  which  fastened  the  coupling  be- 
tween them.    The  evidence   was  conflicting 
as  to  whether  this  bolt  was  cracked  before 
the  accident,  and,  by  reason  thereof,  defect- 
ive, or  whether  It  was  in  perfect  condition. 
The  evidence  was  also  conflicting  as  to  the 
condition  of  the  track  at  the  place  of  the  ac- 
cident, plaintiff's  witnesses  testifying  that  it 
was  in  very  bad  condition,  while  defendant's 
witnesses  testified  to  the  contrary.    The  safety 
chains  also  parted,  and  there  was  some  evi- 
dence tending  to  show  that  they  were  insuf- 
ficient 

Plaintiff  asked  the  court  to  instruct  the 
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Jniy  aa  follows:    "It  waa  the  duty  of  the 
defendant  to  furnish  and  supply  to  its  em- 
ployes, or  those   engaged  in    running  and 
operating  Its  train  of  cars,  machinery  and 
appliances,  such  as  locomotiye  engines  and 
tenders,  and  the  various  appliances  thereto 
belonging,  that  were  reasonably  safe,  secure, 
and  sufficient  for  the  transaction  of  its  busi- 
ness, and  that  it  was  the  duty  of  defendant 
to  keep  its  track  in  a  reasonably  safe  con- 
dition for  the  passage  of  its  trains,  at  the 
point  where  the  accident  in  evidence  occur- 
red;   and,  in  the  absence  of  notice  to  the 
contrary,  the  employes  of  defendant  had  the 
right  to  assiuue  that  the  locomotive  engines 
and  tenders  and  appliances  furnished  to  them 
with  which  to  work  were  so  safe,  secure,  and 
sufflclent,  and  that  said  track  was  in  a  rea- 
sonably safe  condition.    If  you  find,   tliere- 
fore,  that  defendant  neglected   its   duty   as 
above  defined;    and  that,  on  the  day  speci- 
fied in  the  petition,  pUiintifC,  Robert  A.  Gard- 
ner, was  in  the  employ  of  defendant  as  a 
fireman,  and  was  at  said  time  engaged  In 
the  prudent  and  careful  discharge  of  his  du- 
ties under  such  employment;   and  that  there 
was  a  defective  or  insutliclent  or  cracked 
coupling  pin  or  kingbolt  In  the  engine  through 
the  drawbar  connecting  the  engine  and  ten- 
der on  which  be  was  working,  or  that  the 
drawbar  or  safety  chains  or   coupling  appa- 
ratus of  said  engine  and  tender  were  defect- 
ive or  insufficient,  and  not  reasonably  safe, 
or  if  the  track,  at  the  point  where  the  acci- 
dent occurred,  was  not  in  a  reasonably  safe 
condition,  or  If  the  track  was  so  rough,  or 
the  Joints  so  uneven,  or  the  ties  broken  or 
rotten,  or  the  track  was  swinging,  so  as  to 
render  the  same  not  reasonably  safe;    and 
that  the  defendant  knew,  or  by  the  exercise 
of  ordinal^  care  and  diligence   might  liave 
known,  of  such  defects,  and  by  reason  or  in 
consequence  of  such  defective  or  Insuttlcient 
kingbolt  or  coupling  pin,  or  Insufficient  draw- 
bar, safety  chains,  or  coupling  apparatus,  or 
by  reason  or  In  consequence  of  such  defect- 
ive, rough,  or  uneven  track,  said  engine  and 
tender    separated,    and    plaintiff,    while    en- 
gaged in  the  prudent  and  careful  discharge 
of  his  duty,  was  thrown  or  fell  from  said 
engine  and  tender,  and  was  run  over  and  in- 
jured by  said  tender,— then  the   verdict  of 
the  jury  must  be  for  the  plaintiff."    This  In- 
struction was  refused,  and.  Instead  thereof, 
the  court  gave   the   following   instructions: 
"It  was  the  duty  of  defendant  to  furnish 
and  supply  to  its  employes,  or  those  engaged 
in  running  and  operating  Its  trains  of  cars, 
machinery  and  appliances,  such  as  locomo- 
tive engines  and  tenders,  and  the  various  ap- 
pliances thereto  belonging,  that  were  reason- 
ably safe,  secure,  and  sufficient  for  the  trans- 
action of  its  business   (so  far  as  the  same 
could  be  secured  by  the  exercise  of  reason- 
able care  and  diligence),  and  that  it  was  the 
duty  of  defendant  to  keep  its  track  in  a  rea- 
sonably safe  condition  for  the  passage  of  its 
engines  and  trains  at  the  point  where  the 


accident  in  evidence  occurred;  and,  in  the 
absence  of  evidence  to  the  contrary,  the  em- 
ployes of  defendant  had  a  right  to  presume 
that  the  locomotive  engines  and  tenders  and 
appliances  furnished  to  them  with  which  to 
work  were  reasonably  safe,  secure,  and  suf- 
flclent, and  that  said  track  was  in  a  reason- 
ably safe  condition.  The  court  instructs  you 
that  If  you  believe  from  the  evidence  that 
the  plaintiff  was  in  the  employ  of  the  de- 
fendant as  fireman  on  one  of  Its  trains;  and 
that  such  train  broke  apai-t  by  the  breaking 
of  the  kingbolt,  and  defendant  was  thrown 
from  such  train,  and  run  over  by  the  tender, 
and  injured  thereby;  and  that  there  was  a 
crack  or  fracture  In  such  kingbolt;  and  that 
the  same  was  rendered  unsafe  and  insuffi- 
cient thereby;  and  that  such  unsafe  and  in- 
sufficient condition  of  the  kingbolt  could  have 
been  discovered  by  the  defendant  by  the  ex- 
ercise of  reasonable  care  and  diligence;  and 
that  such  breaking  apart  of  the  train  was 
caused  by  such  insufficiency  of  the  kingbolt; 
or  if  you  believe  from  the  evidence  that  the 
track  of  the  defendant,  at  the  point  where 
the  accident  occurred,  was  In  an  unsafe  con- 
dition at  that  time,  and  that  such  breaking 
of  the  klnglx>lt  was  caused  by  such  unsafe 
condition  of  the  track, — then  your  verdict 
should  be  for  the  plaintiff." 

On  the  trial,  Asa  Baxler  testified  as  a  wit- 
ness on  behalf  of  plaintiff;  and,  for  the  pur- 
pose of  discrediting  him,  defendant  was  per- 
mitted, over  the  objection  of  plaintiff,  to  in- 
troduce In  evidence  the  docket  of  the  mayor 
of  the  city  of  Garfield,  Ark.,  showing  that 
said  witness  had  been  fined  in  August,  1890, 
for  disturbing  the  peace,  and  again  in  1893, 
for  some  other  misdemeanor.  It  is  insisted 
that  this  evidence  was  incompetent  for  the 
purpose  of  impeachment,  tiie  offense  not  be- 
ing infamous,  and  that  the  court  committed 
error  in  admitting  it.  It  has  been  uniformly 
held  by  this  court  that  such  evidence  is  not 
permissible  for  the  purpose  of  impeachment. 
The  conviction  of  a  penal  offense  not  In- 
famous is  not  inconsistent  with  that  of  good 
character  for  truth  and  veracity,  while  con- 
viction of  an  Infamous  crime  tends  to  show 
a  bad  general  moral  character.  In  State  v. 
Smith,  125  Mo.  2,  28  S.  W.  181,  it  was  said: 
"At  common  law,  a  witness  was  Incapacitat- 
ed by  conviction  of  an  infamous  crime.  His 
competency  was  not  affected  by  conviction 
of  a  mere  misdemeanor.  With  us  the  con- 
viction of  a  felony  affects  his  credibility,  but 
does  not  render  him  Incompetent  as  a  wit- 
ness, but  conviction  of  a  mere  assault  and 
battery  is  not  admissible  to  impeach  a  wit- 
ness. It  does  not  affect  his  general  moral 
character."  The  same  question  was  again 
before  this  court  in  State  v.  Donnelly,  32  S. 
W.  1124,  and  it  was  then  held  that  such  evi- 
dence was  not  permissible  for  the  purpose  of 
impeaching  a  witness.  See,  also.  State  v. 
Taylor,  98  Mo.  240,  11  S.  W.  670;  State  v. 
Warren,  57  Mo.  App.  502. 
But  defendant  contends  that,  even  If  the 
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court  erred  In  admitting  the  mayor's  docket 
showing  the  conviction  of  Baxler  of  a  mis- 
demeanor, the  error  was  waived  by  the  In- 
troduction by  plaintiff  of  evidence  of  VSke 
character  with  reference  to  a  witness  of  de- 
fendant. Whatever  the  ruling  may  have  been 
elsewhere  with  regard  to  this  matter,  we 
must  say  that  we  are  not  Impressed  with  the 
logic  of  such  a  doctrine.  We  are  unwilling 
to  say  that  one  error  may  be  offset  against, 
waived  or  Justified  by,  another,  although  they 
both  be  of  the  same  character.  It  seems  il- 
logical to  say  that  one  error  Is  waived  by  the 
commission  of  another,  where  timely  objec- 
tion is  made,  and  exception  duly  saved.  That 
an  error  of  such  a  character  may  be  waived 
by  failure  to  make  timely  objection,  and  to 
save  the  exception  If  the  objection  be  over- 
ruled, there  is  no  question,  but  It  is  not  waiv- 
ed by  the  commission  of  another  error  of 
like  or  any  other  kind.  "The  rule  of  general 
average  does  not  obtain  in  such  matters." 
Redman  v.  Peirsol,  39  Mo,  App.  173. 

Plaintiff  contends  that  there  was  evidence 
tending  to  show  that  the  insufladency  of  the 
safety  chains, contributed  to  the  accident;  and 
that  the  purpose  of  said  chains,  In  part,  was 
to  hold  the  engine  and  tender  together  In 
case  the  drawbar  or  klugtMlt  should  break; 
and  that  the  question  of  the  sufficiency  of 
said  safety  chains  should  have  been  submit- 
ted to  the  Jury,  and  the  instruction  asked  by 
plaintiff  covering  that  point  should  have  been 
given,  and  that  given  by  the  court  of  its  own 
motion,  eliminating  that  question  from  the 
consideration  of  the  jury,  refused.  There 
was  no  material  difference  between  the  In- 
struction asked  by  plaintiff  and  refused  by 
the  court,  and  that  given  by  the  court  of 
its  own  motion,  with  respect  to  the  defend- 
ant's duty  to  its  employes  in  furnishing 
machinery  and  appliances  for  their  use  in  and 
about  their  work,  and  the  condition  In  which 
its  track  was  required  to  be  kept  over  which 
they  were  necessarily  compelled  to  travel. 
The  Jury  were  told  by  both  instructions  that 
It  was  defendant's  duty  to  keep  Its  track  In 
reasonably  safe  repair,  and  to  furnish  its 
employ^  with  reasonably  safe  machinery 
and  appliances.  Tlie  only  real  diffei'ence 
was  that,  by  the  refused  instruction,  the 
question  as  to  the  Insufficiency  of  the  safety 
chains  was  submitted  to  the  jury,  while,  by 
the  instruction  given,  that  question  was  ig- 
nored. It  may  be  conceded  that  instruc- 
tions should  be  predicated  upon  all  the  testi- 
mony bearing  upon  the  issues  Involved  In 
the  case  on  trial  upon  which  there  could  be 
a  recovery;  but  if  there  be  an  issue,  among 
others,  and  the  evidence  with  respect  thereto 
be  inconsistent  with  the  physical  facts  in  the 
case,  as  in  the  case  at  bar,  where  the  break- 
ing of  the  safety  chains  could  have  had  no 
possible  connection  with  the  Injury  to  plain- 
tiff, no  error  is  committed  by  ellmlnatlni; 
such  an  issue  from  the  case,  or  in  ignoring 
It  in  the  instructions.  The  evidence  clearly 
showed  that  the  safety  chains  were  not  for 


the  purpose  of  holding  the  engine  and  tender 
together,  but,  in  case  there  be  a  defect  in  the 
drawbar,  the  chain,  when  properly  bandied 
by  the  engineer,  may  be  used  to  haul  the 
tender,  or.  If  the  tank  is  derailed,  they  hold 
the  tender  in  line,  and  prevent  the  trucks 
from  running  crosswise  or  off  to  one  side; 
that  they  are  used  as  a  precaution  to  prevent 
the  tender  from  leaving  the  rails  and  shoot- 
ing off  to  one  side.  There  was  no  error,  we 
think,  in  omitting  that  issue  from  the  in- 
struction. The  questions  as  to  the  condition 
of  the  track  and  the  kingbolt  were  submitted 
to  the  Jury. 

While  It  was  the  duty  of  defendant  to  keep 
and  maintain  its  roadway,  cars,  and  tenders 
In  a  reasonably  safe  condition,  and  to  furnish 
its  employes  reasonably  safe  machinery  and 
appliances  with  which  to  work,  It  was  not 
an  Insurer  of  plaintiff's  safety.  Nor  was  It 
required  to  furnish  cars,  tenders,  or  appli- 
ances which  were  absolutely  safe,  or  of  the 
most  approved  kind;  it  discharged  its  duty 
to  its  servants  when  it  employed  such  as 
were  reasonably  safe.  These  questions  were 
submitted  to  the  Jury,  under  instructions 
which  seem  to  be  fair  to  both  parties,  and 
free  from  objection.  Under  these  circum- 
stances, should  the  Judgment  be  reversed, 
and  the  cause  remanded  for  further  trial, 
because  of  the  error  of  the  court  in  ad- 
mitting in  evidence  the  mayor's  docket, 
showing  that  plaintHTs  witness  Asa  Baxler 
had  been  convicted  and  fined  for  violating 
the  city  ordinances  of'  Garfield  city,  Arlj.? 
The  Judgment  was  manifestly  for  the  right 
party,  and,  where  such  is  the  case,  the  Judg- 
ment will  not  be  reversed  because  some 
Incompetent  testimony  was  admitted.  Se- 
bree  v.  Patterson,  92  Mo.  451,  5  S.  W.  31; 
Deal  V.  Cooper,  94  Mo.  62.  0  S.  W.  707. 
Moreover,  we  do  not  think  that  the  ad- 
mission of  this  evidence  materially  affected 
the  merits  of  the  action,  and,  under  such 
circumstances  (Rev.  St  1889,  f  2303),  pro- 
hibits us  from  reversing  the  Judgment.  This 
seems  to  have  been  one  of  those  unfortunate 
accidents  where  no  one  was  to  blame,  without 
culpable  negligence  on  the  part  of  the  master, 
and  for  which  the  law  furnishes  no  relief. 
Finding  no  reversible  error  In  the  record,  the 
Judgment  is  affirmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


CLEVELAND  &  A.  MINERAL  LAND  CO. 
V.  ROSS  ct  al. 

(SuiH«me   Court  of  Missouri,   Division  No.  2. 
June  16,  1806.) 

MiKiiiG  Lasds  —  Rights  ok  Occupant  —  Forfei- 

TCBB— C!ONFl.ICTISO  TkSTIMOXT— QCBS- 
TIOM   FOB  JCBT. 

1.  Where  ail  of  the  testimony  produced  by 
plaintiff  is  parol,  it  is  error  to  direct  a  verdict. 

2.  Where  the  right  of  the  owner  of  mining 
lands  to  recover  the  same  of  persons  in  pos- 
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stsnon.  nnder  KeT.  St.  1889.  S!  7034,  7035, 
drp^Dds  on  whether  they  bad  torfeited  their 
rishu  by  failing  (or  ten  days  in  one  month  to 
work  the  mine  or  to  pay  royalty  on  demand, 
and  the  testimony  is  conflicting  as  to  whether. 
Instead  of  demand  for  immediate  payment, 
thov  was  not  an  aKreement  for  payment  when 
the  amount  of  certain  other  royalty  was  de- 
termined, and  as  to  whether  the  cleaning  of 
"ditts"  did  not  constitute  working  the  mine, 
it  ii  error  to  direct  a  rerdict. 

Appeal  from  circuit  court,  LAwrence  coun- 
ty; W.  H.  Robinson,  Judge. 

Action  by  the  Cleveland  &  Aurora  Mineral 
Lund  Company  against  J  B.  Ross  and 
others.  Judgment  on  a  verdict  directed  for 
plaintifl.    Defendants  appeal.    Reversed. 

Vim.  B.  Skinner,  H.  H.  Bless,  and  Cloud 
&  Davies.  for  appellants.  Can*  McNatt  and 
Heni7   Brumback,   for   respondent. 

BURGKSS,  J.  Ejectment  for  possession 
of  a  mining  lot,  numbered  28,  of  the  "Bo- 
nanza Tract,"  being  200  feet  east  and  west, 
by  223  feet  on  the  west  end  north  and  south, 
MDd  210  feet  on  the  east  end,  In  Lawrence 
conntT.  Ouster  is  laid  March  25,  1803.  The 
answer,  after  a  ceneral  denial,  avers  that 
In  September,  18&1,  with  the  knowledge,  per- 
mission, and  consent  of  the  then  owners, 
defendants  entered  the  premises  to  dig  for 
lead  and  other  ore,  and  In  good  faith  dug 
and  ox>ened  shafts,  extended  and  operated 
drifts,  therefrom,  and  have  ever  since  been 
in  possession  for  the  purpose  of  mining,  un- 
der and  In  accordance  with  the  provisions 
of  section  7036,  Rev.  St.  188»,  and  have 
erected  buildings  and  machinery  on  the  sur- 
face, and  have  made  no  other  claim  thaii 
sacb  as  was  necessary  to  carry  on  such 
mining  operations.  FlaintlfF,  In  Its  reply  to 
defendants'  answer,  alleges  that,  after  de- 
fendants entered  and  commenced  work, 
they  failed  and  neglected  to  work,  or  cause 
To  be  worked,  their  shaft,  mine,  drift,  or 
d<-poslt  of  mineral  for  10  days,  not  Including 
Sundays,  in  the  calendar  month  of  March, 
ISOS.  vte.:  from  March  Ist  to  March  18th, 
witboat  such  failure  and  neglect  having 
been  caused  by  unavoidable  circumstances, 
or  by  the  act  of  plaintlfT,  and  without  plain- 
tiff having  consented  thereto,  and  thereby 
^fendants  have  forfeited  ail  right  to  work 
or  bold  the  premises;  and,  second,  that  de- 
fendants have  failed  and  refused,  when  de- 
manded by  plaintiff,  to  pay  royalty  to  the 
plaintiff  on  the  ores  and  mineral  by  them 
mined  from  the  premises,  and  thereby  they 
hare  forfeited  their  right  The  trial  was 
before  a  Jury,  and  after  the  evidence  was 
all  in.  under  peremptory  Instruction  by  the 
court  directing  them  so  to  do,  they  returned 
a  verdict  for  plaintiff,  upon  Ivhtch  judgment 
was  rendered,  and  defendants  appealed. 

It  was  stipulated  between  the  parties  at 
the  trial  that  they  claim  title  through  the 
same  common  source,  to  wit,  John  S.  Wil- 
son. Carr  McNatt,  the  Brlnkenboff  Mining 
<!ompan7,   Warren    Vertrees,    R.    R.    Lyon, 


and  J.  R.  Simmons,  and  that  in  September, 
1891,  A.  Y.  Ross,  J.  B.  Ross,  and  E.  H.  Wil- 
liams -went  into  the  ground,  at  which  time 
said  McNatt  wae  acting  as  the  agent,  and 
representing  said  Lyon  and  Simmons  with 
respect  thereto.  Plaintiffs  showed  legal 
title  to  the  land  described  In  the  petition. 
The  evidence  on  the  part  of  defendants 
tended  to  show  that  prior  to  September, 
1891,  Wilson,  McNatt,  the  Brinkenhoff  Min- 
ing Company,  Vertrees,  Lyon,  and  Simmons 
had  staked  a  tract  of  land  of  9  acres  off 
Into  mining  lots  200  feet  square,  for  mining 
purposes,  and  that  the  lot  In  question  Is 
one  of  those  lots.  They  had  no  written  or 
printed  rules,  but  permitted  miners  to  enter 
upon  the  lots,  and  prospect  for  mineral, 
under  the  statutes  of  the  state,  reserving 
to  themselves  a  royalty  of  20  per  cent,  on  the 
mineral  mined.  In  the  fall  of  1890,  at  which 
time  said  Vertrees  was  one  of  the  owner*, 
and  superintendent  of  the  land,  and  before 
McNatt  took  charge  of  It,  one  Connett  went 
on  the  land,  with  the  permission  of  Ver- 
trees, and.  In  connection  with  one  Adnms, 
commenced  to  sink  a  shaft.  In  March,  l.SOl, 
they  sold  a  one-third  interest  of  their  claim 
to  E.  H.  Williams,  and  the  three  continued 
to  work  the  shaft  until  September,  1891. 
In  the  early  part  of  September,  1891,  Ver- 
trees ceased  to  be  superintendent;  and,  after 
that,  McNatt  was  superintendent,  and  gave 
permission  for  persons  to  mine  on  the  lots. 
In  the  same  month,  B.  H.  Williams,  A.  Y. 
Ross,  and  J.  B.  Ross  purchased  the  mlnlug 
property,  and  succeeded  to  the  rights,  of 
Connett,  Adams,  and  E.  H.  Williams.  E. 
H.  Williams  and  J.  B.  Ross  went  to  sec 
McNatt,  who  was  then  agent  for  the  land, 
to  arrange  about  It,  and  made  an  arrange- 
ment with  him  to  mine  the  lot,  by  which 
he  agreed  to  reduce  the  royalty  to  15  per 
cent,  and  In  pursuance  of  this  arrangement 
they  went  on  mining.  After  the  arrange- 
ment with  McNatt,  defendants  claim  to  have 
acquired  from  one  Drake  the  lot  immediate- 
ly east  of  and  adjoining  the  lot  In  question, 
and  the  right  to  mine  the  same  through 
the  drifts  and  shaft  upon  the  lot  In  question, 
by  and  wltli  the  consent  of  McNatt,  the 
agent  and  representative  of  plaintiffs.  There 
was  no  proof,  however,  that  McNatt  ever 
consented  to  this  arrangement,  or  that  pin  in- 
tlffs  ever  did,  except  as  hereinafter  stated. 
Defendants  had  erected  a  number  of  sliods. 
buildings,  and  machinery,  such  as  are  usti- 
ually  used  In  the  kind  of  mining  in  which 
they  were  engaged  on  lot  28,  and  were  op- 
erating the  same  at  the  time  plaintiff  was 
incorporated,  and  became  the  owner  of  both 
of  said  lots;  and  when  H.  J.  Baldwin,  one 
of  said  corporators,  and  its  representative 
and  agent  was  thereafter  looking  over  said 
premises,  and  getting  the  names  and  claims 
of  the  miners  operating  the  lands  acquired 
by  plaintiff,  J.  B.  Ross  showed  him  the 
boundaries  of  the  claim  of  defendants;  and 
they  thereafter  paid  to  him  the   royalty,  and 
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continued  to  do  so,  and  mine  the  ground, 
until  about  the  1st  of  February,  1893,  when 
Baldwin  suggested  that  they  give  up  their 
lease,  and  pay  him  20  per  cent  royalty,  in- 
stead of  15,  which  they  bad  been  paying 
under  their  contract  with  McNatt,  stating 
at  the  time  if  they  did  not  then  surrender 
the  old  lease,  and  enter  into  a  new  contract 
with  plaintiff,  and  pay  ^  per  cent  royalty, 
when  their  lease  was  out  be  would  not  let 
them  have  it  for  another  term.  They  de- 
clined to  accede  to  this  proposition,  and  on 
February  5,  1803,  plaintiff  served  on  defend- 
ants the  following  notice:  "Aurora,  Mo., 
Feby.  5th,  1893.  To  A.  J.  Ross,  J.  B.  Ross, 
S.  H.  Horine,  and  Pat  H.  Oliver— Gentle- 
men: You  are  hereby  notified  that  we  are 
Informed  that  where  you  are  now  mining  is 
on  the  east  lot,  where  you  have  no  right  to 
mine  on.  You  are  requested  to  stop  mining, 
and,  if  you  do  not,  you  will  be  held  for  dam- 
ages. You  are  further  notified  tliat  your 
right  to  mine  on  the  west  lot  will  terminate 
the  25th  of  March,  1893,  at  which  time  you 
will  be  required  to  cease  mining  on  that  lot, 
and  remove  your  buildings,  machinery,  etc., 
therefrom.  Cleveland  &  Aurora  Mineral 
Land  Co.,  by  C.  F.  Johnson,  Supt"  On  Feb- 
ruary 25,  1893,  defendants  stopped  digging 
ore,  running  their  engine,  holster,  crusher, 
discharged  their  superintendent  and  hands, 
except  that  between  that  date  and  March 
4th  they  had  two  of  their  hands  (Stone  and 
Boll)  to  wash  up  the  rocit  on  top  of  the 
ground  which  had  been  previously  crashed. 
This  part  of  the  mining  ceased  on  either 
the  last  day  of  February  or  first  day  of 
March.  When  this  washing  of  crushed  rock 
ceased,  nothing  further  was  done  between 
that  date  and  March  18th,  except  that  nnn 
of  the  defendants  and  Pat  Oliver  were 
hauling  to  another  plant,  and  there  cleaning 
up  the  "chats."  On  Marcn  18th,  Wooliver 
and  Barker  went  Into  the  drifts,  but  through 
the  Monarch  shaft,  on  other  ground  than 
the  shaft  on  the  lot  in  question,  and  did 
drilling  and  shoveling  for  two  or  three 
weeks,  and  during  this  time  the  pump,  noisi- 
er, and  other  departments  of  mining  were 
none  of  them  operated. 

Defendants'  first  contention  is-  that  the 
court  committed  error  in  taking  the  case  from 
the  Jury,  and  in  directing  them  to  find  a  ver- 
dict for  plaintiff.  In  Wolff  v.  Campbell,  110 
Mo.  114,  19  S.  W.  622.  the  trial  court  direct- 
ed a  verdict  for  plaintiff,  and  refused  all  the 
Instructions  asked  by  the  defendant;  and. 
In  passing  upon  the  action  of  the  court  in 
this  regard,  it  is  said.  "There  are  cases 
where  such  an  Instruction  may  properly  be 
pven;  as  where  the  plaintiff's  case,  under 
the  pleadings,  turns  wholly  on  the  construc- 
tion of  a  contract  the  construction  of  which 
is  simply  a  question  of  law,  or  where  the 
answer  admits  the  plaintiff's  cause  of  ac- 
tion, and  sets  up  new  matter  as  a  defense, 
and  the  evidence  fails  to  make  out  a  prima 
facie  defense.    Ordinarily,  where  the  plain- 


tiff produces  pand  evidence  to  support  hl» 
action,  the  issue  of  facts  should  be  sub- 
mitted to  the  jury.  The  evidence  may  be  all 
one  way;  yet  it  is  for  the  jury  to  say  whether 
they  believe  the  witnesses  or  not  The  court 
has  no  right  to  tell  the  jury  they  must  be- 
lieve the  witnesses.  It  was  so  held  and 
ruled  at  an  early  day  by  this  court  Bryan 
V.  Wear,  4  Mo.  106,  approved  In  Yaolx  v. 
Campbell,  8  Mo.  224,  and  in  Gregory  y. 
Chambers,  78  Mo.  294."  In  the  case  in  band 
no  question  is  involved  as  to  any  writing, 
nor  is  there  anything  in  the  pleadings  which 
takes  the  case  out  of  the  general  rule  an- 
nounced In  that  case;  and,  under  that  ruling, 
the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  triaL 

But  there  are  additional  reasons  why  the 
judgment  must  be  reversed.  The  issues  pre- 
sented are:  First  Did  the  defendants  for- 
feit their  right  to  mine  and  to  hold  posses- 
sion of  the  lot  named  in  the  petition  by  first 
failing  or  neglecting  to  work,  or  cause  to  be 
worked,  their  shaft  mine,  prospect,  or  de- 
posit of  mineral  for  10  days,  not  including 
Sundays,  in  the  calendar  month  of  March, 
1893,  and,  if  they  did  so  fail,  was  such  fail- 
ure or  neglect  caused  by  the  act  of  the  own- 
er? Second.  Did  they  forfeit  their  right  by 
falling  to  pay  royalty  on  their  ores  when  de- 
manded by  plaintiff? 

Section  7034,  Rev.  St  1889,  is  as  follows: 
"When  any  person  owning  real  estate  in  this 
state,  or  any  person  having  a  leasehold  in- 
terest in  such  real  estate  for  mining  pur- 
poses by  lease  from  the  owner  thereof,  duly 
acknowledged  and  recorded  in  the  county 
wherein  the  land  lies,  shall  permit  any  per- 
son or  persons,  other  than  their  servants, 
agents  or  empIoy68,  to  enter  and  dig  or 
mine  thereon  for  lead,  ore  or  other  minerals, 
with  the  consent  of  such  owner  or  ownera  or 
lessee,  he  or  they  shall  keep  a  printed  state- 
ment of  the  terms,  conditions  and  require- 
ments upon  which  such  lauds  may  be  mined 
or  prospected,  and  the  time  during  which 
the  right  to  mine  or  prospect  thereunder  shall 
continue,  posted  or  hung  up  in  a  conspicuous 
place,  in  plain,  legible  characters,  in  the 
principal  office  or  place  of  business  of  such 
person  or  company  in  the  county  In  which 
said  lands  are  situated,  or  in  a  county  con- 
tiguous thereto,  and  shall  deliver  to  any 
person  mining  or  prospecting,  or  about  to 
mine  or  prospect  on  said  lands,  and  request- 
ing it,  a  printed  copy  of  such  statement;  all 
persons  digging  or  mining  on  said  lands,  aft- 
er the  posting  up  of  such  statement,  shall 
be  deemed  to  have  agreed  to  and  accepted 
the  terms  thereof,  and  shall,  together  with 
such  owner  or  lessee,  be  bound  thereby,  and 
upon  failure  oi*  refusal  to  comply  with  the 
terms,  conditions  and  requirements  of  such 
statement,  he  or  they  shall  forfeit  all  right 
thereunder,  and  the  owner  or  lessee,  as  afore- 
said, of  such  lands,  may  re-enter  thereon  and 
take  possession  of  the  same,  nor  shall  the  re- 
ceipt of  any  ore  or  mineral  by  any  such  own- 
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er  or  lessee,  after  any  sncb  forfeiture  has 
been  incurred,  be  deemed  or  talien  as  a 
waiver  of  snch  forfeiture."  Section  7035, 
Id.,  provides  that  any  "person  or  persons 
mining  as  aforesaid  who  sliall  fail  or  neglect 
to  woifc  or  cause  to  be  worlted  such  shaft, 
mine,  quarry,  prospect  or  deposit  of  mineral 
for  ten  days,  not  including  Sundays,  In  any 
one  calendar  month,  after  commencing  said 
wotlc,  shall  forfeit  all  rights  to  work  mine 
or  hold  the  same  as  against  such  owner  or 
lessee,  unless  sucl^  failure  or  neglect  was 
caused  by  nnavoidable  circumstances,  or  by 
the  act  of  such  owner  or  lessee  or  his  agent, 
or  unless  such  owner  or  lessee  consent  there- 
to^ Or  if  any  person  so  mining,  shall  fall  to 
pay  the  owner  or  lessee  of  the  lands,  the 
royalty  for  mining  thereon,  at  least  once 
every  month,  if  demanded  by  such  owner  or 
lessee,  by  delivering  the  same  to  him  at  or 
near  the  mouth  or  opening  of  such  mine, 
shaft  or  quarry,  or  at  the  ustial  place  of 
business  of  such  owner  or  lessee,  or  at  any 
other  place  that  may  t>e  agreed  upon  by  such 
miner  and  owner  or  lessee,  or  tlie  value  of 
sucli  royalty  in  cash,  such  lessee  shall  for- 
feit all  right  to  mine  the  land,  and  the  owner 
or  lessee  may  enter  and  take  possession  of 
the  land." 

Plaintift  Insists  that  there  were  eleven 
days  in  March,  1883,  between  the  4th  and 
18th  days  of  that  month,  not  including  Sun- 
days, during  which  the  defendants  failed 
and  neglected  to  work  said  mine,  and  that, 
by  reason  of  such  failure,  they  forfeited 
their  rights,  which  at  once  entitled  it  to 
possession,  unless  the  mere  hauling  away 
and  cleaning  up  "chat"  during  that  time 
was  worliing  the  shaft,  mine,  quarry,  pros- 
pect, or  deposit  of  mineral,  within  the  mean- 
ing of  section  7033.  supra,  which  provides 
for  a  forfeiture  of  the  rights  to  mine  for 
failure  to  cause  to  be  worked  the  shaft, 
mine,  quarry,  prospect,  or  deposit  of  mineral 
for  ten  days,  not  including  Sundays,  in  any 
one  calendar  month  after  commencing  work. 
With  respect  to  the  "chats,"  Louis  Hubbell, 
a  witness  for  defendants,  testified  as  follows: 
"Chats  are  not  cleaned  up.  Chats  are  min- 
eral and  rocks  ail  mixed  up.  It  has  to  be 
crushed  and  cleaned  before  it  is  sold  as 
mineral.  After  It  is  crushed  and  run 
through  the  Jigs,  the  product  is  sold  as  min- 
eral. When  'chats'  are  spoken  of,  it  is  the 
mineral  and  rode  combined.  It  is  not  the 
same  as  tailings.  It  is  the  portion  not  sep- 
arated, and  thrown  aside  for  future  milling 
or  handling."  According  to  this  evidence, 
It  seenui  to  us  that  cleaning  chat  is  a  part 
of  tiie  process  of  mining  and  preparing  the 
mineral  in  which  defendants  were  engaged 
In  mining  for  market  It  does  not  seem  to 
be  marketable  without,  and,  in  order  to 
cleanse  it,  it  must  be  crushed  and  run 
through  a  Jig,  in  order  to  separate  the  min- 
eral from  the  rock,  dirt,  and  other  foreign 
substances.    After    liavlng    gone    through 


these  processes,  it  is  sold,  and  ui>on  the 
proceeds  arising  from  such  sale  plaintiff  is 
entitled  to  its  royalty.  We  are  not  Inclined 
to  give  to  the  words  of  the  statute  that  rigid 
construction  for  which  plaintiff  insists;  but 
in  any  event,  under  the  state  of  the  evi- 
dence, defendants  were  entitled  to  have  the 
case  go  to  the  Jury,  and  to  have  them  say 
whether  or  not  hauling  and  cleaning  chats 
come  within  the  meaning  of  the  words  of  the 
statute  quoted. 

Another  contention  on  the  part  of  plain- 
tiff is  tliat  as  the  evidence  showed  that  C. 
W.  W^estcott  bought  of  defendants  in  the 
latter  part  of  February,  1883,  2,120  pounds  of 
lead  taken  from  this  lot,  and  paid  for  it, 
the  royalty  on  which  was  something  over 
six  dollars,  and  that  defendant  J.  B.  Ross 
failed  to  pay  it  to  plaintiff,  on  demand  of 
Its  superintendent,  made  between  the  1st 
and  10th  of  March,  1893,  they  forfeited  their 
rights  as  miners,  which  also  entitled  plain- 
tiff to  possession.  With  regard  to  the  fail- 
ure to  pay  the  royalty  by  defendant,  J.  B. 
Boss,  one  of  the  defendants,  testified  as  fol- 
lows: "I  was  up  at  the  Bonanza  ground  one 
day,  and  Mr.  Johnson  [plaintiff's  superin- 
tendent] came  along.  We  talked  about  the 
Independent.  He  says,  'I  see  yon  are  not 
running  over  there.'  We  talked  about  the 
matter,  and  1  went  on  and  explained  why 
we  were  not  actively  and  fully  engaged. 
He  either  spoke  to  me,  or  I  to  him,— I  don't. 
know  which  brought  it  up,  but  I  rather  be- 
lieve Mr.  Johnson  did,— with  regard  to  the 
lot  He  said  he  believed  there  had  been  a 
little  lead  turned  in  on  which  there  had 
been  no  royalty  paid.  I  s.ild,  'Yes;'  there 
has  been  a  little  lead  turned  in,  but  from 
some  cause  I  had  failed  to  send  a  check  for 
the  royalty  then;  and  I  said,  'I  am  ready  to 
give  you  a  check  for  it  any  minute,  for  the 
money  Is  in  the  bank.'  It  was  some  six  dol- 
lars and  something.  But  I  said,  'I  am  hav- 
ing some  chats  cleaned  up  from  the  Inde- 
pendent, and.  If  you  let  the  matter  run  till 
we  get  the  chats  cleaned  up,  I  will  pay  it 
all.'  He  said,  'I  didn't  know  you  had  any.' 
He  said,  'I  thought  you  cleaned  your  own 
chats.'  And  then  be  said,  'All  right;  any 
time  you  find  out  how  much  there  is  after 
you  get  your  chats  cleaned  up,  you  send  me 
a  check  for  the  money.'  1  mailed  him  a 
check  for  the  royalty  on  some  chats  and 
this  lead  and  some  other  stuff;  mailed  it  to 
Mr.  Jotmson;  and  he  returned  it  to  me,  and 
I  deposited  it  in  the  Miners'  &  Mechanics' 
Bank  to  their  credit"  According  to  this  ev- 
idence, plaintiff  waived  any  forfeiture  by 
reason  of  defendants'  failure  to  pay  the  roy- 
alty due  up  to  the  time  the  conversation  Is 
said  to  have  occurred  between  the  defend- 
ant Ross  and  Johnson,  plalntlfF*s  superin- 
tendent, In  respect  to  which  Ross  testified 
that  Johnson  said,  "Any  time  you  find  out 
how  much  there  Is  after  you  get  your  cliats* 
cleaned  up,  you  send  me  a  check  for  the 
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money."  It  Is  true,  Johnson's  evidence 
seems  to  be  in  conflict  with  that  of  Ross'; 
but  the  weight  of  the  evidence  was  for  the 
Jury,  and  not  for  the  court.  They  may  have 
preferred  to  believe  Ross  to  Johnson,  and  In 
that  event  could  but  have  found  for  de- 
fendants upon  that  issue. 

Under  the  facts  disclosed  by  the  record, 
plaintiff  was  not  entitled  to  recover  posses- 
sion of  the  premises  sued  for  upon  any  oth- 
er ground  than  that  of  forfeiture  of  their 
rights  by  defendants,  for  one  of  the  causes 
alleged  by  plaintiff  In  Its  replication,  which, 
under  the  evidence,  Bhould  have  been  sub- 
mitted to  the  Jury.  The  judgment  is  re- 
versed, and  the  cause  remanded. 


GANTT,  P.  J, 
cur. 


and  SHERWOOD,  J.,  con- 


HTJGGART  v.    MISSOURI    PAC.   RY.    CO. 

(Supreme  Court  of  MiRsouri,   Division  No.  2. 

June  16,  1896.) 

Railroad  Compaxies— Acoidext  at  Caosaixo — 
Demukkbk  to  Evidexcb. 
In  an  action  for  the  death  of  plaintifTs 
intestate,  it  appeared  that  decedent  was  driv- 
ing along  a  country  road;  that,  when  he  came 
to  a  point  within  30  or  40  feet  of  a  railroad 
crossing,  where  he  was  free  from  all  danger 
of  collision  with  trains  on  the  road,  he  could 
have  Bcea  up  tlie  traclc  to  the  west  a  distance 
of  GOO  to  1,000  feet;  that  a  train  was  then 
approaching  in  full  sight  from  that  direction; 
and  that  he  did  not  look  at  the  train,  or  else 
deliberately  attempted  to  cross  in  front  of  it. 
Held,  that  a  demurrer  to  the  evidence  should 
have  been  sustained. 

Appeal  from  circuit  court,  Jackson  county; 
Jos.  H.  Slover,  Judge. 

Accident  by  Lizzie  P.  Huggart  against  the 
Missouri  PacWc  Railway  Company  for  the 
death  of  piaintiff's  husband.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

On  the  30th  day  of  October,  1893,  plain- 
tiff's husband.  Porter  S.  Huggart,  was  struck 
and  killed  by  an  engine  on  defendant's  rail- 
way, at  a  public  crossing  about  five  miles 
south  of  the  city  of  Independence.  From  In- 
dependence to  the  place  of  the  accident,  the 
public  county  road  and  the  railroad  run  in 
the  same  general  direction,  at  times  ap- 
proaching within  a  half  mile  of  each  other, 
but  cross  each  other  at  right  angles  at  the 
crossing  on  which  plaintiff's  husband  was 
killed.  The  countj  road  leads  over  a  high 
rocky  hill  just  before  crossing  the  railroad, 
but  Immodiately  on  the  crossing  they  are 
both  at  about  the  same  grade.  On  the  west 
side  of  the  crossing,  the  railroad  passes 
through  a  cut,  so  that  a  person  approaching 
the  crossing  on  the  county  road  could  not  see 
a  train  on  the  railroad  to  the  west  until  he 
should  get  to  a  point  about  35  or  40  feet 
from  the  railroad  track.  From  this  point  (33 
or  40  feet  from  the  track)  a  traveler  could  see 


up  the  railroad  ttf  the  west  a  distance  of  from 
600  to  1,000  feet,  as  variously  established  by 
the  different  witnesses,  and  the  nearer  he 
approached  the  track  the  further  he  could 
see.  About  20  feet  from  the  track  on  the 
side  of  the  county  road  there  was  a  large 
sign,  upon  a  post,  containing  the  words, 
"Railroad  Crossing.  Look  Out  for  the  Cars!" 
The  county  road  contained  a  cut  through  the 
right  of  way,  so  that  the  view  of  a  traveler 
was  cut  off  on  the  west  until  he  reached  a 
point  from  30  to  35  or  40  feet  from  the  railroad 
track.  On  the  30th  day  of  October,  1893, 
Porter  Huggart  borrowed  a  team,  and  start- 
ed from  Independence  to  get  a  load  of  wood. 
He  was  not  seen  until  he  emerged  from  the 
cut  in  the  county  road  at  a  point  30  to  40 
feet  from  the  track,  moving  on  south  to  the 
crossing.  No  person  witnessed  the  accident 
except  the  engineer,  the  flreman,  and  one 
brakeman.  According  to  their  evidence,  Mr. 
Huggart  did  not  stop  after  coming  into  view, 
or  look  for  a  train,  until  his  horses  were  on 
the  crossing.  He  then  looked  In  the  direc- 
tion of  the  train,  and  began  whipping  his 
horses  with  his  lines.  His  team  and  the 
front  wheels  of  the  wagon  passed  over  the 
track  safely,  and  a  freight  train  on  defend- 
ant's railroad,  moving  from  the  west,  struck 
the  hind  wheels,  and  threw  him  from  the 
wagon,  and  killed  him.  There  Is,  as  usual, 
much  conflict  In  the  evidence  as  to  whether 
the  whistle  was  sounded  or  the  bell  rung,  as 
required  by  the  statute.  Two  witnesses  on 
the  part  of  the  plaintiff  testified  that  they 
were  in  a  bam  about  175  yards  from  the 
place  of  the  accident,  doctoring  a  sick  horse, 
and  that  they  did  not  hear  any  bell  rung  or 
whistle  blown  for  crossing.  Indeed,  the  bur- 
den of  the  testimony  tended,  we  think,  quite 
strongly  to  prove  the  bell  was  not  rung  at 
a  distance  of  80  rods  from  the  crossing, 
and  was  not  kept  ringing  until  the  train 
crossed  the  road.  As  to  the  whistle,  it  ap- 
pears to  have  been  sounded  at  or  near  the 
whistling  post,  but  not  at  intervals,  as  re- 
quired by  the  statute,  until  within  600  feet 
of  the  crossing,  when  the  alarm  whistles 
were  sounded,  according  to  plaintiff's  evi- 
dence. The  engineer  testified  that  he  revers- 
ed his  engine,  and  applied  the  brakes,  and 
did  all  he  could  to  prevent  Injury  to  plaintiff's 
husband,  after  discovering  him.  The  verdict 
was  for  plaintiff  for  $5,000,  and  defendant 
appeals. 

Elijah  Roblnscn  and  L.  B.  Ewing,  for  ap- 
pellant. Flournoy  &  Flournoy  and  Cunning- 
ham &  Dryden,  for  respondent. 

GANTT,  P.  J.  (after  stating  the  facts). 
The  substantial  point  in  this  record  Is  the 
propriety  of  refusing  the  demurrer  to  the 
evidence.  Conceding  that  tlie  defendant  fail- 
ed to  have  Its  bell  rung  and  Its  whistle  sound- 
ed, as  required  by  the  statute,  did  not  the 
plaintiff's  evidence  and  the  whole  evidence 
in  the  case  demonstrate  that  plaintiff's  hus- 
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band's  own  negligence  was  tbe  Immediate 
contribntlng  cause  ot  his  death?  As  he  ap- 
proached the  crossing,  he  was  warned  by  tbe 
sign  that  he  was  about  to  cross  a  railroad, 
and  was  warned  to  look  out  for  the  cars.  It 
Is  an  uncontradicted  and  conceded  fact  that, 
when  he  reached  a  point  from  30  to  40  feet 
from  the  tradc,-^a  point  where  he  was  free 
from  all  danger  of  collision  with  trains  upon 
the  road,— he  could  hare  seen  up  tbe  track 
to  the  west  a  distance  of  600,  and  possibly 
1,000,  feet.  As  a  physical  fact,  that  train 
was  then  In  sight  One  of  two  conclusions 
is  inevitable,— he  either  did  not  look,  and 
heedlessly  rode  upon  tbe  track,  and  was  kill- 
ed, or  he  looked,  and  saw  the  approaching 
train,  and  attempted  to  cross  ahead  of  it. 
In  either  case  be  was  guilty  of  such  contrib- 
utory negligence  as  bars  a  recovery  by  his 
widow.  Porter  Huggart  Is  dead.  We  have 
no  explanation  of  his  conduct  in  attempting 
to  cross  the  track  in  the  face  of  a  rapidly 
approaching  train;  but,  in  view  of  the 
physical  impossibility  of  his  failing  to  see 
tbe  train  had  he  looked  to  the  west,  as  It 
was  his  clear  duty  to  have  done,  while  yet 
out  of  danger,  the  law  denominates  his  con- 
duct in  going  upon  the  track,  and  attempt- 
ing to  cross,  as  "contributory  negligence." 
There  can  be  no  presumption  of  ordinary 
care  in  the  face  of  such  facts  to  the  con- 
trary, and  without  explanation.  Haydeu  v. 
Railway  C!o.,  124  Mo.  56C,  28  S.  W.  74;  Kel- 
say  V.  Hallway  Co.,  129  Mo.  362,  30  S.  W. 
339;  Lane  v.  Railway  Ca,  33  S.  W.  645.  The 
learned  counsel  for  plaintiff,  while  conceding 
the  force  of  these  cases  as  precedents,  yet 
attempts  to  draw  a  distinction  between  those 
cases  and  the  one  at  bar,  because  be  thinks 
plalntlfTs  husband  was  not  in  a  place  of 
safety  when  30  to  35  feet  from  the  track, 
when  he  first  saw  the  train;  that  he  could 
not  stop  his  team;  that  he  was  a  stranger, 
and  driving  a  borrowed  team.  Neither  of 
these  circumstances,  nor  all  of  them  com- 
bined, change  tbe  complexion  of  the  deceas- 
ed's conduct.  There  is  not  a  particle  of  evi- 
dence that  the  team  was  immanageable,  or 
that  the  deceased  was  ignorant  of  their  chat^ 
acteristlcs.  The  fact  that  he  had  never 
crossed  at  this  point  prior  to  this  occasion, 
instead  of  lessening  his  care,  should  have 
incited  him  to  greater  vigilance.  That  a  man 
of  mature  years,  in  possession  of  his  mental 
and  physical  faculties,  driving  a  team  to  an 
ordinary  farm  wagon  up  grade,  at  an  or- 
dinary gait,  and  seeing  a  train  approaching 
while  yet  30  or  40  feet  from  a  railroad  cross- 
ing, could  not  safely  stop  without  going  up- 
on the  track,  is  contrary  to  reason  and  com- 
mon experience.  In  our  opinion,  the  facta 
bring  the  case  clearly  within  tbe  rule  an- 
nounced in  Hayden  v.  Railway  Co.,  supra; 
and  tbe  court  should  have  sustained  the  de- 
murrer to  the  evidence.  The  Judgment  is  re- 
versed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


MACK  V.  WTJRMSER. 
(Supreme  Court  of  Missouri,   Division   No.  2. 

June  16,  1898.) 
Appeal— Review —  Contracts  —  Interpketatioh. 

1.  On  appeal  by  defendant  atone,  plain- 
tiS  cannot  attack  a  finding  by  tbe  court  against 
him  on  a  claim  asserted  by  mm,  and  denied  by 
defendant. 

2.  Plaintiff,  who  was  the  manager  of  de- 
fendant's business,  agreed  to  "contribute"  $5,- 
000  to  the  business  in  consideration  of  one- 
eighth  of  the  profits,  which  were  guarantied 
by  defendant  to  amonnt  to  |4,000  annually. 
Held,  that  the  agreement  did  not  constitute  a 
loan,  so  as  to  entitle  (ilaintiff  to  recover  the 
same  on  severance  of  his  connections  with  the 
business. 

Appeal  from  circuit  court,  Jackson  county; 
John  W.  Henry,  Judge. 

Action  by  Julius  S.  Mack  against  Albert 
C.  Wurmser.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
in  part 

B.  H.  Field  and  Leon  Block,  for  appellant 
Henry  Wollman,  Jas.  S.  Botsford,  and  Al- 
exander New,  for  respondent 

GANTT,  P.  J.  The  original  petiOon  in 
this  case  was  a  suit  to  dissolve  a  partner- 
ship between  plaintiff  and  defendant  in  an 
extensive  furniture  stock  and  business  in 
Kansas  City,  Mo.,  and  prayed  for  an  ac- 
counting and  the  appointment  of  a  receiver. 
The  partnership  was  denied  by  the  defend- 
ant in  his  answer.  Tbe  claim  that  there  was 
a  partnership  and  tbe  right  of  recovery  in 
this  action  grows  out  of  the  following  in- 
strument: "Kansas  City,  Mo.,  Jan.  10th, 
1888.  It  is  hereby  agreed  between  the  un- 
dersigned that,  in  consideration  of  Julius  S. 
Mack  contributing  ^,000  to  the  firm  of  A. 
0.  Wurmsei  &  Co.,  he  is  to  receive  one- 
eighth  of  the  annual  profits  of  said  firm, 
and  said  firm  furthermore  guaranty  that 
his  share  shall  amount  to  the  sum  of  $4,000 
annually.  A.  C.  Wurmser  &  Co.  Julius  S. 
Mack."  It  was  averred  in  the  petition  that 
at  the  end  of  each  j'ear,  defendant  notified 
plaintiff  as  to  the  amoimt  of  plaintiff's  one- 
eighth  of  the  profits,  and  plaintiff  drew  the 
same,  as  follows:  For  the  year  1888,  ^051; 
for  the  year  1889,  $4,000;  for  the  year  1800, 
$4,000;  for  the  year  1891,  $2,500.  On  Jan- 
uary 1,  1892,  plaintiff  voluntarily  quit  the 
service  of  defendant  Plaintiff  construed 
the  contract  as  constituting  him  a  partner, 
whereas  defendant  construed  it  simply  as  a 
contract  for  a  share  of  the  profits.  The  cir- 
cuit court  found  there  was  no  partnership, 
and  gave  Judgment  accordingly.  From  that 
judgment,  plaintiff  did  not  appeal.  Upon  the 
development  of  the  facts,  however,  the  plain- 
tiff, upon  an  intimation  from  tbe  circuit 
court,  added  a  new  count  to  his  petition,  la 
substance  as  follows:  "That  on  January  1, 
1888,  Mack  loaned  Wurmser,  who  was  car- 
rying on  a  furniture  business  in  Kansas 
City,  the  sum  of  $5,000,  and  it  was  agreed 
between  Mack  and  Wurmser  that  os  annual 
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compensation  for  the  use  of  the  same,  and 
for  the  services  of  Mack  In  and  about  the 
business  of  Wurmser  &  Co.,  Mack  should 
annually  receive  from  Wurmser  one-eighth 
of  the  profits  of  said  business,  and  which 
Wurmser  agreed  should  In  no  year  be  less 
than  $4,000,  and  guarantied  that  in  each 
year  the  same  should  be,  at  least,  $4,000; 
that  Mack  performed  the  agreement  on  his 
part,  and  performed  such  services  as  were  re- 
quired during  1888,  1880,  1890,  and  1891;  that 
on  January  1,  1892,  Mack  quit  the  service  of 
Wurmser;  that  Mack  had  received  the 
amounts  hereinbefore  set  forth,  but  there 
were  a  large  amount  of  profits  not  account- 
ed for,  and,  although  often  demanded  by 
Mack,  Wurmser  refuses  to  account  therefor; 
that  Mack  has  demanded  return  of  the  $5,- 
000  80  loaned  to  Wurmser,  but  Wurmser 
refuses  to  repay  It;  and  concluding  with  a 
prayer  requiring  Wurmser  to  account,  and 
for  judgment  for  the  $5,000,  with  Interest 
from  January  1,  1892.  In  his  reply,  Wurm- 
ser denied  the  loan  altogether:  averred  the 
$5,000  was  part  of  the  consideration  for  pur- 
chase of  part  of  the  profits.  The  reply  also 
set  up  that  Wurmser,  in  order  to  enable 
Mack  to  get  the  $5,000  to  purchase  said  In- 
terest In  the  profits.  Indorsed  Mack's  note 
for  that  sum  to  Mack's  Intended  father-in- 
law;  that  Mack  had  only  paid  $2,000  on  said 
note,  and  Wurmser  was  still  liable  thereon 
for  $3,000.  Upon  the  evidence,  the  court 
rendered  the  following  judgment  and  find- 
ing: The  court  found  that  Mack  and  Wurm- 
ser were  not  partners,  as  charged  in  the 
first  count  of  the  petition,  but  that  Mack 
advanced  said  $5,000  to  Wurmser  by  way  of 
a  loan  for  use  In  the  said  business,  and  that 
as  compensation  for  the  use  of  said  $5,000, 
so  advanced  and  loaned  to  Wurmser  by 
Mack,  and  by  way  of  compensation  to  Mack 
for  his  services  as  head  salesman  and  gen- 
eral manager  in  charge  of  the  sales  depart- 
ment, Wurmser  was  to  pay  annually  to 
Mack  one-eighth  of  the  annual  profits  of  said 
business.  And  the  court  found  that  Wurm- 
ser was  indebted  to  Mack  for  said  $5,000, 
and  that  Wurmser  was  also  Indebted  to 
Mack  In  the  sum  of  $1,650,  on  account  of 
profits  not  accounted  for  or  paid  over  by 
Wurmser  to  Mack.  That  portion  of  the 
judgment  which  was  for  Mack  reads  as  fol- 
lows: "The  court  finds  the  issues  for  the 
plaintiff  on  the  second  count  of  the  petition, 
and  the  court  finds  the  iqsue  for  the  defend- 
ant on  the  first  count  of  the  petition;  that 
defendant  has  failed  to  account  to  plaintiff 
for  plaintiff's  one-eighth  of  the  profits  of 
A.  C.  Wurmser  &  CJo.  for  each  of  the  years 
of  1888  and  1889,  which  was  the  duty  of  de- 
fendant to  do,  and  defendant  is  Indebted 
to  plaintiff  for  such  profits  not  accounted  for 
or  paid  to  plaintiff;  and  that  plaintiff  is 
entitled  to  a  decree  against  defendant  there- 
for. The  court  further  finds  that  one-eighth 
of  the  profits  of  the  firm  of  A.  C.  Wurmser 
&  Co.,  mentioned  in  the  pleadings,  was  paid 


by  defendant  to  plaintiff  as  compensation  for 
plaintiff's  services  as  an  employ^  of  said 
firm,  and  for  the  use  by  the  defendant  of 
the  five  thousand  dollars  ($5,000)  mentioned 
In  the  petition  and  In  the  contract  dated 
January  10,  1888,  set  out  therein,  which  snm 
of  five  thousand  dollars  ($5,000)  the  court. 
finds  was  advanced  by  plaintiff  to  defendant 
by  way  of  a  loan,  t6  be  repaid  to  plaintiff 
by  defendant;  and  that  defendant  is  in- 
debted to  plaintiff  In  said  last  amount  there- 
of; and  that  plaintiff  Is  entitled  to  a  fur- 
ther decree  against  defendant  therefor.  Th4 
court  further  finds  that  plaintiff  ought  to 
recover  from  defendant  the  sum  of  sir  thou- 
sand six  hundred  and  fifty  dollars  ($6,650). 
the  amount  owing  by  the  defendant  to  plain- 
tiff for  said  loan  and  profits  not  accounted 
for  or  paid  over  by  defendant  to  plaintiff.  It 
is  further  considered,  adjudged,  and  decreed 
by  the  court  that  plaintiff  recover  from  de- 
fendant the  sum  of  $6,650,  with  Interest 
from  this  date  at  6  per  cent  per  annum,  to- 
gether with  the  costs  of  this  suit,  and  that 
execution  Issue  therefor."  Wurmser  ap- 
pealed from  this  judgment  on  second  count. 

1.  The  learned  counsel  for  respondent 
Mack,  has  devoted  much  simce  In  bis  brief 
and  argument  to  show  that  Mack  was  a 
partner  In  the  firm  of  Wurmser  &  Co.,  but 
the  circuit  court  found  against  this  claim  of 
Mack,  and  rendered  Judgment  accordingly. 
From  that  finding  and  judgment,  plaintiff 
has  not  appealed,  and  his  failure  to  do  so 
precludes  all  inquiry  by  this  court  Into  the 
correctness  of  that  action.  Ingraham  v. 
Dyer,  125  Mo.  491,  28  S.  W.  840. 

2.  Can  the  decree  for  plaintiff  on  the  sec- 
ond count  be  sustained  upon  the  conceded 
facts  of  the  case?  Is  there  any  evidence 
that  plaintiff  loaned  defendant  the  $5,000? 
Excluding  from  consideration  the  evidence 
of  plaintiff  that  it  was  a  partnership,  be- 
cause that  fact  was  found  against  him  by 
the  circuit  court,  and  he  did  not  appeal,  is 
the  language  of  the  agreement  fairly  sus- 
ceptible of  the  construction  given  it  by  the 
learned  circuit  court?  If  we  give  the  word 
"contribute"  the  meaning  of  subscribing  to 
the  capital  of  the  partnership,  it  Is  inconsist- 
ent with  the  Idea  of  a  "loan."  By  contrib- 
uting in  that  way,  the  partnership  or  cor- 
poration becomes  the  absolute  owner  of  the 
money  so  "contributed";    and  the  party  so 

I  paying  It  In  becomes  the  owner  of  an  Inter- 

I  est  In  the  business  or  shares  In  the  corpora- 

!  tlon.     In  other  words,  he  buys  an  interest 

in  the  business,  but  in  no  sense  can  It  be 

I  called  a  "loan."     Of  course,   respondent  is 

]  correct  in  saying  that  It  would  be  a  most 

unnatural    construction    to    say    this   $5,000 

,  was  a  "gift,"  In  the  ordinary  sense  of  that 

I  word.    The  writing  Is  indefinite  only  as  to 

time.     Had    Wurmser   agreed   to   guaranty 

I  the  $4,000  annually  for  a  definite  number 

of  years,  the  claim  now  so  eloquently  urged 

In  regard  to   the  possible    hardship    tbat 

might  have  resulted  to  Mack  had  he  died 
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in  one  year  or  been  discharged  at  the  end  of 
the  first  year  would  have  been  unavailable. 
But  we  do  not  think  that  such  considera- 
tions can  alter  the  meaning  of  the  language 
used,  and  the  case  now  presents  no  hard- 
ship, as  It  Is  plain  that  Mack  did  reap  the 
benefit  of  an  agreement  exceedingly  favora- 
ble to  him  for  four  years,  and  finally  quit 
the  service  of  his  own  accord.  Both  par- 
ties gave  the  contract  a  practical  construc- 
tion. Wurmser  made  good  his  guaranty  for 
three  years,  and  there  was  a  mutual  agree- 
ment to  the  reduction  of  $2,500  the  fourth 
year.  Considering  Mack's  services  were  on- 
ly worth  51,500  a  year,  and  that  the  money 
was  worth  10  per  cent.,  he  does  not  appear 
to  liave  lost  anything.  Had  it  been  a  loan, 
the  retmlt  would  have  been: 

Loan    $  5.000 

Interest,  10  per  cent.,  four  years 2.000 

Salary,  four  years 6,000 

$13,000 

As  a  matter  of  fact,  he  received  for  the 
four  years: 

For  1888 $  4,651 

For  1889 4.000 

For  1890 4,000 

For  1891 2,500 

$1.5.151 
13,000 

A  gain  of $  2,151 

So  that  it  seems  idle  to  speculate  what 
Injustice  might  have  flowed  from  Mack's 
neglect  to  specify  the  number  of  years  the 
guaranty  should  continue.  It  did  continue 
four  years,  and  none  of  the  possible  hard- 
ships happened,  and  he  himself  put  an  end 
to  the  agreement.  The  omission  to  state 
bow  long  the  guaranty  should  last  did  not 
affect  the  contract  Plaintiff  took  that  risk. 
It  Is  not  the  duty  nor  Is  It  In  the  power  of 
the  courts  to  make  contracts  for  parties,  or 
supply  their  oversights  or  omissions.  No 
sound  principle  of  law  requires  us  to  reach 
back  now,  and  ascribe  an  unnatural  meaning 
to  an  ordinary  word,  because  a  loosely- 
drawn  agreement  was  made  by  plaintiff. 
We  are  bound  to  ascrit)e  to  words  their  or- 
dinary signification,  and  we  do  not  think 
■"contribute,"  in  this  contract,  meant  "loan." 
It  is  inconsistent  with  the  other  terms  of 
the  instrument,  and  the  parties  practically 
■construed  it  otherwrse,  and  we  think  prop- 
■erly.  It  follows  that  the  circuit  court  erred 
in  BO  construing  the  contract,  and  for  this 
-error  the  Judgment  must  be  reversed. 

3.  The  only  remaining  point  is  whether 
the  balance  of  the  judgment  is  erroneous. 
This  being  a  suit  in  equity,  it  was  entirely 
competent  for  the  circuit  court  to  pass  upon 
the  various  items  of  the  referee's  finding  and 
account,  and  aUow  or  reject  it  as  good  con- 
-science  and  equity  required.  We  have  gone 
through  the  various  items,  and  we  think 
the  court  correctly  refused  to  charge  Mack 
-with  Inoneys  disbursed  by  Wurmser  to  his 


father.     This  was  no  Just  part  of  the  ex- 
pense account.     We  think  the  business  on 
which  Mack  was  to  have  one-eighth  was  the 
business  of  Wurmser  and  Louis  when  Ijouis 
retired.     Mack  received  no  salary  after  Jan- 
nary  1,  1888,  and  the  business  began  as  it 
existed  that  day.     Without  burdening  this 
opinion  with  a  discussion  of  each  Item,  we 
find  no  error  In  the  adjustment  of  the  court, 
which  resulted  In  a  finding  for  Mack,  on  the 
profits  of  the  business  not  accounted  for,  of 
$1,650.     We  also  agree  with  the  circuit  court 
tliat  Mack  should  not  be  allowed  to  recover 
this  until  he  adjusts  the  liability  of  Wurm- 
I  ser  to  Mack's  father-in-law  on  the  note  on 
!  which  Wurmser  indorsed  for  Mack.     It  fol- 
I  lows    that  so   much   of   the   judgment    as 
1  awarded  Mack  the  $5,000  paid  into  the  firm, 
I  and  interest  thereon,  is  reversed,  and  that 
\  the  balance  of  the  judgment,  for  $1,650,  with 
I  interest,  is  affirmed. 

SHBRWOOD  and  BURGESS,  JJ.,  concur. 


STATE  V.  HILL. 
(Supreme   Court  of  Missouri.   Division  No.  2. 

June  16,  1886.) 

Ckihisal  Law— KviDEN'cs— Conduct  of  AcocsBn 

— Dbfilehent  or  Girl— Statutk. 

1.  The  demeanor  of  a  person,  not  under  re- 
straint, when  accused  of  a  crime,  as  well 
as  whnt  he  says,  or  his  silence,  may  be  shown 
as  inculpatory  facts,  their  weight  as  evidence 
l>eing  for  the  jury. 

2.  An  orphan  girl  under  18  years  of  age, 
who,  by  arrangement  between  herself  and  de- 
fendant's wife,  in  which  he  concurred,  became 
a  member  of  his  family,  working  for  her  sup- 
port, was  "confided"  to  his  "care  and  protec- 
tion," within  the  meaning  of  Rev.  St.  1888,  | 
3487,  and  he  is  subject  to  prosecution  thereun- 
der for  her  defilement.  Sherwood,  J.,  dissent- 
ing. 

Appeal  from  circuit  court,  Morgan  county; 
Dorsey  W.  Shackleford,  Judge. 

Robert  J.  UlU  was  convicted  of  a  crime, 
and  appeals.     Aflirmed. 

The  defendant  appeals  to  this  court  because 
of  his  conviction  and  sentence  under  provi- 
sions of  secUou  3487,  Rev.  St.  1889:  "If  any 
guardian  of  any  female  under  the  age  of 
eighteen  years,  or  any  other  person  to  whose 
care  or  protection  any  such  female  shall  have 
been  confided,  shall  defile  her,  by  carnally 
knowing  her,  while  she  remains  in  his  care, 
custody  or  employment,  he  sliall,  in  cases  not 
otherwise  provided  for,  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceeding 
five  years,  or  by  imprisonment  in  the  county 
jail  not  exceeding  one  year  and  a  fine  not 
less  than  one  hundred  dollars."  The  evidence 
tends  to  show  that  Emma  Pierce,  who  was 
the  sister  of  the  brother-in-law  of  defendant's 
wife,  went  to  defendant's  house  on  a  visit,  and 
after  remaining  there  for  a  week  ishe  had  a 
conversation  with  Mrs.  Hill,  the  wife  of  de- 
fendant, when  the  latter  told  her  that  she 
Uked  her  better  than  the  girl  that  she  had; 


Digitized  by 


Google 


224 


36  SOUTHWESTERN  REPOETKR 


(Ma 


that  is,  a  girl  Mrs.  Hill  I^ept  to  work  for  ber, 
for  her  board  and  clotlies.  Emma  Pierce,  the 
prosecutrix,  did  not  speak  to  defendant  about 
remaiuing  at  defendant's  bouse,  but  only  to 
his  wife,  and  his  wife  said,  "If  it  was  aU 
right  with  bim  [her  husband],  it  was  all  right 
with  her."  So  It  seems  that  defendant, 
though  not  spoken  to  by  prosecutrix,  was  in 
some  way  apprised  of  this  arrangement, 
though  there  is  no  direct  testimony  on  the 
subject.  At  any  rate,  prosecutrix's  little 
brother,  Bluf ord  Pierce,  was  sent  for,  and  also 
prosecutrix's  organ,  and  they  were  then  domi- 
ciled at  defendant's  bouse;  and  be  told  a 
party  that  they  were  members  of  bis  family, 
and  bad  a  right  to  attend  school  in  the  dis- 
trict He  also  attempted  to  buy  a  carriage, 
and  told  another  party  that  his  puri^ose  in  do- 
ing so  was  that  his  family,  including  these 
children,  could  attend  church  together.  In 
various  ways,  defendant  exercised  control 
over  the  girl  and  her  brother,  and  they  obey- 
ed him.  Re  chose  her  associates,  and  pro- 
scribed those  of  them  whom  he  did  not  like. 
Within  a  few  weeks  after  her  arrival  at  her 
new  home,  prosecutrix  testified,  defendant 
had  sexual  intercourse  with  her  out  at  bis 
bam,  and  frequently  thereafter  at  his  house, 
in  the  same  room  where  bis  wife  was  sleep- 
ing In  another  bed,  some  six  feet  distant,  the 
result  of  which  was  ber  pregnancy,  and  the 
birth  of  an  infant  of  which  defendant  seemed 
quite  fond  and  proud  (carrying  It  in  bis  arms 
and  exhibiting  it  to  visitors  within  an  hour 
or  two  after  its  birth),  and  assisted  very  as- 
siduously in  taking  care  of  it  and  its  mother, 
and  seemed  to  feel,  and  so  expressed  himself, 
as  quite  gratified  at  the  thought  that  in  conse- 
quence of  the  child's  birth  all  ground  for  the 
belief  that  he  "wouldn't  breed"  bad  been  en- 
tirely removed.  Before  the  birth  of  the  child, 
—about  a  month,— defendant  (so  prosecutrix 
testified)  bought  material  for  the  child's  gloth- 
ing,  and  concealed  It  down  at  the  bam,  and 
prosecutrix  made  It  up.  Defendant  denied 
that  he  had  any  intercourse  with  prosecutrix, 
or  knew  of  ber  pregnancy,  but  does  not  deny 
that  be  bought  materials  for  its  clothing,  nor 
tliat  he  concealed  it  at  the  barn.  Nor  does 
he  deny  that  he  went  with  prosecutrix  to 
Kansas  City,  paid  ber  way  there,  and  while 
there  bought  clothes  for  herself  and  child, 
and  gave  ber  some  money.  Nor  does  be  deny 
that  they  (prosecutrix,  child,  and  defendant) 
stopped  at  bis  brother's  at  that  place.  He 
does  deny,  however,  what  prosecutrix  testi- 
fies to,  that  while  in  Kansas  City  he  proposed 
to  her  that.  If  she  would  swear  the  child  was 
not  his,  he  would  leave  his  wife  and  go  otC 
and  marry  her.  Defendant  made  statements 
to  parties  who  were  witnesses  for  the  state 
which  seem  strongly  to  imply  bis  paternity 
of  the  child.  To  one  witness  he  said,  speak- 
ing on  this  point:  "There  isn't  any  one 
knows  anything  about  it  but  her  [referring  to 
prosecutrix]  and  me."  Of  another  witness  for 
the  state  (Lee  Pierce)  he  asked  the  question 
^as  that  witness  testified)  whether  he  ha4 


ever  seen  the  child,  and  whether  it  looked 
like  him;  and,  this  witness  i-epl}'iug  that  "it 
favored  him,"  thereupon  defendant  asked 
witness  who  be  thought  the  father  of  the 
child  was,  and  witness  told  bim,  "I  tbink  it 
Is  yours."  To  this  response  defendant  made 
no  reply,  but  "kinder  laughed."  These  state- 
ments Just  referred  to  were  not  denied  by  de- 
fendant when  on  the  witness  stand.  It  also 
appears  In  evidence  that  defendant  dictated 
two  statements  for  prosecutrix  to  sign,  and 
siie  wrote  them,  in  which  she  stated  that  de- 
fendant was  not  the  father  of  ber  child;  and 
she  acknowledged  to  several  witnesses  that 
It  was  ber  owu  (the  statement),  and  that  she 
was  not  Influenced  by  any  one  in  making  it. 
The  above  Is  the  substance  of  the  evidence. 
The  court,  of  its  own  motion,  gave  the 
following  instruction:  "Gentlemen  of  the 
Jury:  You  are  insti-ucted  that  if  you  shall 
find  from  the  evidence  that  in  the  county  of 
Moniteau  and  state  of  Missouri,  at  any  time 
within  three  years  before  the  9th  day  ot 
March,  1894,  the  defendant  was  a  person  to 
whose  care  and  protection  Emma  Pierce  was 
confided,  and  that  she  was  a  female  under 
the  age  of  eighteen  years,  and  that  In  sJiid 
county  and  state,  within  said  three  years  be- 
fore the  9th  day  of  March,  1804,  and  while 
she  was  still  in  bis  care,  custody,  and  em- 
ployment, and  while  she  was  still  under  the 
age  of  eighteen  years,  the  defendant  did  defile 
the  said  Emma  Pierce,  by  having  sexual  in- 
tercourse with  ber,  then  you  should  find  the 
defendant  guilty.  If  you  find  that  the  said 
Emma  Pierce  Uved  with  the  defendant  and 
bis  wife  as  one  of  the  defendant's  family, 
performing  domestic  labor  for  her  support, 
and  that  the  defendant  exercised  care  or  cus- 
tody over  ber  as  a  member  of  his  family, 
then  she  was  in  bis  care,  within  the  meaning 
of  the  indictment  It  is  not  necessary  that 
slie  should  have  been  confided  to  him  by  any 
particular  person,  or  by  any  legal  proceeding. 
In  order  to  constitute  her  within  his  care.  It 
is  sufficient  for  the  purposes  of  this  prosecu- 
tion. If  be  exercised  care  or  custody  over  her. 
Before  you  can  find  the  defendant  guilty,  ev- 
ery material  allegation  of  the  indictment  must 
be  proved  beyond  a  reasonable  doubt — that 
i.s  to  say,  that  Emma  Pierce  was  a  female  un- 
der the  age  of  eigbteen  years;  that  she  was 
in  the  care,  custody,  or  employment  of  the 
defendant;  that  while  she  remained  In  his 
care,  custody,  or  employment  and  while  she 
was  still  under  the  age  of  eigbteen  years,  in 
the  county  of  Moniteau  and  state  of  Missouri, 
be  defiled  ber  by  having  sexual  intercourse 
with  her;  and  that  such  sexual  intercourse 
was  within  three  years  next  before  the  9tli 
day  of  March,  1894.  The  law  presumes  the 
defendant  innocent  until  his  guilt  is  proved, 
and  this  presumption  follows  bim  throughout 
the  trial,  and  before  he  can  be  convicted  you 
must  find  bim  guilty  beyond  a  reasonable 
doubt;  but  such  doubt,  to  warrant  an  acquit- 
tal, must  be  a  substantial  doubt  arising  from 
a   consideration  of  all  the  evidence  hi  the 
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ease,  and  not  a  mere  possibility  of  his  Inno- 
cence. Ton  are  the  sole  Jndges  of  the  weight 
of  the  evidence  and  of  the  credibility  of  the 
witnesses;  and,  In  this  connection,  you  ar» 
Instracted  that  the  defendant  Is  a  competent 
witness  In  his  own  behalf,  but,  in  determin- 
ing what  w^ght  should  be  given  his  testi- 
mony, yon  should  consider  that  he  Is  the 
party  on  trial,  and  his  interest  in  the  result 
of  the  case.  The  Jury  are  instructed  that 
they  are  the  sole  Judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses, 
and.  In  determining  the  credit  ttiat  should  be 
criven  to  the  testimony  of  any  witness,  they 
may  ctmslder  the  conduct  and  demeanor  of 
snch  witness  upon  the  stand,  the  probability 
or  Improbability  of  hia  or  her  statements,  and 
the  reasonableness  or  nnreasonableness  of 
the  matters  testified  to  by  him  or  her,  and 
will  give  to  such  testimony  such  welf^t  aa 
the  jnry  may  believe,  from  all  the  facts  and 
cbrcumstances  in  evidence,  the  same  is  enti- 
tled to  receive.  The  court  instructs  the  Jury 
that,  in  considering  the  weight  of  the  evi- 
dence given  by  defendant's  wife,  they  may 
take  into  consideration  the  fact  that  she  is 
defendant's  wtfe;  and  you  may  consider  her 
Interest  in  the  case,  and  the  marital  relation, 
In  passing  on  the  credibility  of  her  testimony. 
The  court  Instructs  the  Jury  that,  if  they  be- 
lieve any  witness  has  willfully  sworn  falsely 
as  to  any  material  fact,  they  may  disregard 
the  whole  or  any  part  of  such  witness'  testi- 
mony. The  readiness  or  frequency  with 
which  Emma  Pierce  may  have  consented  to 
have  sexual  intercourse  with  the  defendant 
would  constitute  no  defense  to  this  indict- 
ment If  you  should  find  the  defendant 
goUty,  you  will  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term  not 
exceeding  five  years,  or  less  than  two  years, 
or  by  Imprisonment  In  the  county  Jail  not 
more  than  one  year,  and  by  a  fine  of  not  les^ 
than  one  hundred  dollars.  The  Jury  are  in- 
structed that  the  indictment  In  this  case 
against  the  defendant  is  a  mere  formal  charge 
against  him,  and  raises  no  presumption  of  his 
gnat,  and  the  Jury  should  not  permit  them- 
selves to  be  influenced  in  any  manner  against 
defendant  by  reason  of  the  finding  of  said  In- 
dictment." Exceptions  were  saved  by  de- 
fendant to  the  foregoing  instruction.  Defend- 
ant, on  his  part,  asked,  and  the  court  refused 
to  give,  the  following  Instruction:  "The  Jury 
are  instructed  that,  before  they  can  find  the 
defendant  guilty,  they  must  believe  from  the 
evidence  that  the  witness  Ehnma  Pierce  was 
actually  and  affirmatively  confided  to  the 
care  and  protection  of  defendant;  and  al- 
though the  Jury  may  believe  from  the  evi- 
dence that  the  defendant  had  sexual  inter- 
course with  her,  and  that  she  was  under 
eighteen  years  of  age,  yet  If  she  was  simply 
eoqtloyed  by  his  wtfe  to  do  domestic  work 
about  defendant's  house  and  place,  and  was 
thete  under  such  an  arrangement,  working 
for  her  board  and  clothes,  this  was  not  such 
a  confiding  of  her  to  defendant's  care  or  pro- 
T^68.w.na2— 15 


tectlon  as  would  authorize  his  conviction  of 
the  offense  charged  in  the  indictment,  and 
they  must  find  him  not  guilty.  The  Jury  are 
Instructed  that  unless  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  as  de- 
fined in  these  inatructions,  that  Emma  Pierce 
was  under  the  age  of  eighteen  years,  and 
that  she  was  confided  to  the  care  or  protec- 
tion of  defendant,  and  that  defendant  did  de- 
file her  by  having  sexual  Intercourse  with 
her  while  she  remained  in  his  care,  custody, 
or  employment,  they  must  find  him  not  guilty. 
The  Jury  are  instructed  that  it  devolves  upon 
the  state  to  prove  defendant's  guilt  to  the 
satisfaction  of  the  Jury,  beyond  a  reasonable 
doubt,  before  be  can  be  convicted,  and  unless 
this  has  been  done  the  Jury  must  find  him  not 
gollty.  A  'reasonable  doubt,'  as  used  in  this 
instruction,  means  a  substantial  doubt  of  de- 
fendant's guUt,  and  not  a  mere  possibility  of 
his  innocence."  To  which  refusal  defendant 
excepted.  The  Jury  brought  in  a  verdict  of 
guilty,  with  imprisonment  for  two  years,  etc. 

L^  F.  Wood  and  W.  M.  Williams,  for  appel- 
lant. R.  P.  Walker,  Atty.  Gen.,  Morton  Joiir- 
dan,  Asst  Atty.  Gen.,  and  Jos.  W.  Hunter,  for 
the  State. 

SHEUWOOD,  J.  (after  stating  the  facts). 
1.  Taking  aU  of  the  testimony  of  Lee  Pierce 
together,  I  am  unable  to  discover  any  serious 
objection  to  it;  certainly,  not  any  reversible 
error  in  its  admission.  Defendant  was  not 
imder  arrest,  or  laboring  under  restraint  He 
introduced  the  conversation  himself,  and 
seemed  eager  to  have  hla  fondest  wishes  con- 
firmed,—that  he  was  indeed  father  of  the 
child.  Laboring  imder  no  restraint  he  was 
at  perfect  lll>erty  to  have  denied  that  he  was 
the  child's  fkither.  Instead,  however,  of  deny- 
ing the  charge  that  he  evidently  had  sought 
should  be  made,  he  Interposed  no  denial,  but 
only  "Idnder  laughed."  The  manner^  the  de- 
meanor, of  a  party  when  accused  of  crime,  as 
well  as  his  silence  in  such  circimistances, 
when.  If  not  guilty,  truth  bom  of  indignant 
innocence  would  naturally  impel  him  to  speak, 
are  always  fit  subjects  to  be  brought  before 
the  Jury  as  inculpatory  circtmistances,  of 
whose  probative  force'  the  triors  of  the  fact 
must  Judge.  Bice,  Cr.  Ev.  S  818;  1  Bish.  New 
Or.  I>roc.  i  1^4;  Whart  Cr.  Bv.  (9th  Ed.)  i 
679;  1  Greenl.  Bv.  (14th  Ed.)  K  197,  213; 
Burr.  Circ.  Ev.  (3d  Ed.)  482,  483;  Pierce  v. 
Goldsberry,  35  Ind.  317;  Puett  v.  Beard,  80 
Tnd.  104. 

2.  The  evidence  abundantly  establishes,  and 
in  9.  variety  of  ways,  as  heretofore  seen,  the 
fact  that  defendant  was  the  father  of  the 
child.  It  Is  true,  he  denies  that  its  paternity 
should  be  cast  upon  him,  but  of  this  to  the 
Jury  belonged  the  exclusive  determination. 
Now,  if  the  paternity  of  the  child  be  estab- 
lished as  that  of  defendant,  his  guilt  becomes 
obvious,  and  a  simple  corollary  of  such  pater- 
nity, provided  the  prosecutrix  were  confided 
to  his  care  as  contemplated  by  the  statute. 
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In  order  for  tbe  Jury  correctly  to  determine 
this  fiict,  the  manner  In  which  It  was  In- 
structed becomes  all-Important.  So  that  the 
question  whether  defendant  was  rightly  con- 
victed, d^ends  on  the  correctness  of  the  action 
of  that  court  in  giving  and  refusing  an  Instruc- 
tion. The  correctness  of  the  action  of  the  trial 
coiut  In  this  regard  is,  however,  settled  by  the 
rulings  of  this  court  In  tbe  cases  of  State  t. 
Sibley  (Mo.  Sup.)  33  S.  W.  167;  Stat?  v.  Kava- 
naugh.  Id.  33.  Therefore,  judgment  affirmed, 
In  which  affirmance,  so  far  as  concerns  the  last 
paragraph  of  the  opinion,  I  do  not  concur. 

GANTT,  P.  J.,  and  BURGESS,  J.,  concur. 


MOECKEIi  T.  HEIM  et  aL 
(Supreme  Court  of  Missouri.     June  15,  1886.) 

WrrNKSS— HCSBAND   AND  WlFE— FBAOD— RULINOS 
ON   EVIDE.NOE— RaVINO  BXCKPTIOSS. 

1.  Where  a  hnsband,  in  furtherance  of  the 
fraud  of  others,  prevails  upon  his  wife  to  sign 
a  note  and  incnmber  her  property,  equity  will. 
In  the  absence  of  other  evidence,  in  order  to  ex- 
pose the  fraud  in  all  its  details,  permit  both 
husband  and  wife  to  testify  as  to  the  conversa- 
tions had  between  them  in  regard  to  the  trans- 
action. Henry  v.  Sneed,  12  S.  W.  663,  99  Mo. 
407,  followed. 

2.  Where  the  conrt  withheld  its  mling 
on  the  admissibility  of  certain  testimony,  and 
then,  for  tbe  first  time,  in  the  decree  excluded 
it,  the  only  remedy  of  the  party  complaining 
was  to  move  for  a  new  trial,  since  he  conld 
not  have  excepted  to  the  ruling  before  it  was 
announced. 

Barclay,  J.,  dissenting. 

In  banc.  Appeal  from  circuit  court.  Jack- 
sen  county;    E.  L.  Scarritt,  Judge. 

Action  by  Emilie  Moeckel  against  Joseph 
J  Helm  and  others  to  cancel  a  note,  and 
for  other  relief.  Ther  was  a  Judgment  for 
defendants,  and  plaintiff  appealed  to  the 
Kansas  City  court  of  appeals,  which  trans- 
ferred the  case  to  the -supreme  court  Re- 
versed. 

W.  C.  Stewart  and  Kagy  &  Bremermann, 
for  appellant.  Warner,  Dean  &  McLeod, 
for  respondents. 

SHERWOOD,  J.  This  cause  has  been 
transferred  to  this  court  by  the  Kansas  city 
court  of  appeals.  We  adhere  to  the  ruling 
announced  in  Henry  t.  Sneed,  99  Mo.  407, 
12  S.  W.  663,  that  where  a  hnsband  la  made 
the  conduit  and  mouthpiece  of  the  fraud  of 
others,  and,  In  furtherance  of  that  fraud, 
prevails  upon  his  wife  to  sign  a  note  and 
incumber  her  property,  there  a  court  of 
equity,  In  the  absence  of  other  evidence,  In 
order  to  unearth  that  fraud,  and  to  expose 
it  In  all  of  its  details,  will,  ex  necessitate 
rei,  and  upon  a  familiar  common-law  prin- 
ciple respecting  evidence  of  fraud,  permit 
both  husband  and  wife  to  testify  as  to  the 
conversations  bad  between  them  in  regard 
to  the  transaction.  In  this  case  the  Judge 
of    the   lower    court   heard   tbe   testimony 


aforesaid,  saying  be  would  pass  upon  lt« 
admissibility  at  tbe  conclusion  of  the  case. 
But  he  did  not  do  so.  On  the  contrary,  he 
made  no  ruling  on  the  admissibility  of  the 
evidence  until  he  set  forth  bis  findings  of 
fact  in  tbe  decree  be  rendered  In  favor  of 
defendants,  when  he,  for  tbe  first  time,  ex- 
cluded all  evidence  of  conversations  be- 
tween plaintiff  and  her  husband.  Plaintiff, 
in  her  motion  for  new  trial,  called  attention 
to  this  point,  and,  tbe  motion  being  over- 
ruled, she  saved  her  exception;  and  this 
was  all  she  could  do,  for  it  must  be  vexa- 
tlously  obvious  that,  until  the  court  an- 
nounced its  ruling  on  the  evidence,  there 
was  nothing  to  except  to,  and  not  until  tbe 
decree  was  announced  was  plaintiff  in- 
formed as  to  what  ruling  was  made.  To 
require  plaintiff  to  except  In  advance  in  an- 
ticipation that  the  ruling  might  be  against 
her  would  seem  a  trifle  exacting  and  some- 
what unreasonable;  and  every  lawyer 
knows  that  no  one  can  except  to  a  Judg- 
ment or  decree,  and  that  the  only  coarse  to 
pursue  when  a  Judgment  or  decree  is  ren- 
dered is  for  the  party  against  whom  It  is 
rendered  to  file  a  motion  for  new  trial. 
This  is  what  plaintiff  did,  and  this  was  all 
she  could  do.  "Who  does  the  best  bis  cir- 
cumstances allows,  does  wdl;  *  •  •  angcia 
could  do  no  more."  In  the  quite  recent  case 
of  Utasay  V.  Gledingbagen  (Mo.  Sup.)  33  S. 
W.  444,  on  a  like  pobat  of  practice,  Burgess. 
J.,  speaking*  for  tbe  court,  holds  similar 
views.  Inasmuch  as  we  hold  that  the  evi- 
dence was  admissible,  and  that  plaintiff  ex- 
cepted as  soon  as  opportunity  offered,  we 
reverse  the  decree,  and  remand  tbe  cause. 
All  concnr,  except  BARCLAY,  J.,  who  dis- 
sents. 


STATE  ex  pel.  HOSPES  et  aL  v.  BRANCH 

et  al. 
(Supreme  Conrt  of  Missoori.    June  16,  1886.1 

OUAUDIAH — SSTTLBMRNT   WITB    SELF     A8    TrdSTEI: 

— Sureties  (in  Odakuian's  Bund  — Release — 
Liability  —  ElsToppKL  op  Cestoi  Que  Trust— 
Res  Judicata. 

1.  The  sureties  on  a  gnardian's  bond  are 
not  relieved  from  liability  for  a  conversion  of 
the  trust  funds  by  him  while  guardian  by  the 
facts  that,  on  hia  final  accounting  as  guardian, 
he  became  trustee  of  the  balance  of  the  funds 
shown  by  the  final  account  to  be  in  his  liands, 
and  gave  a  receipt  as  trustee  to  himself,  as 
gruardian,  for  the  funds,  though  he  was  at  the 
time  solvent,  and  possessed  of  snflScient  prop- 
erty subject  to  execution  to  satisfy  the  balanci' 
due,  unless  at  the  time  he  gave  eucb  receipt 
the  money  was  actually  in  hand,  or  thereafter 
withdrawn  from  his  business,  and  taken  in 
charge  in  his  capacity  as  trustee.  28  8.  W. 
739,  followed. 

2.  Where  one,  on  final  accounting  as  guard- 
ian, was  appointed  trustee  of  the  funds  remain- 
ing in  his  hands,  and,  as  trustee,  receipted  for 
them,  a  subsequent  judgment  for  bis  removal 
as  trustee,  and  reqmring  him  to  pay  over  tbe 
funds  to  his  successor,  based  on  a  finding  that 
he  had  received  thp  funds  as  trustee,  and,  as 
trustee,  converted  them,  is  not.  as  to  himself, 
conclusive  of  his  receipt  of  the  fnnds  from  him- 
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■elf  aa  guardian,  in  an  action  on  his  bond  as  ] 
guardian   tor   conversion   of  the   fnnds   while 
fuardian. 

3.  Where  the  probate  records  show  that  a 
piardian,  after  final  acconnting,  of  which  his 
ward  had  notice,  was,  on  petition  of  the  ward 
(which  declared  that  he  had  the  funds  on  hand 
ready  for  transfer),  appointed  trustee  of  the 
balance  of  the  funds  shown  on  hand  by  his 
final  account;  that  he  was  ordered  to  transfer 
the  funds  to  himself  as  trustee;  and  that  he 
filed  a  receipt  from  himself  as  trustee  for 
them;  and  it  appears  that  his  trusteeship  con- 
tinued for  two  years,  during  which  the  cestui 
que  trust  receipted  for  moneys  receired  from 
him  aa  trustee, — the  cestui  que  trust  is  estopped, 
aa  against  the  sureties  on  his  guardian's  bond, 
from  claiming  that  he  never  in  fact  transferred 
the  funds  to  himself  as  trustee,  but  converted 
them  while  guardian,  if  he  at  the  time  of  trans- 
fer was  possessed  of  property  out  of  which  the 
balance  found  due  on  his  final  accounting  as 
snanUan  could  have  been  collected. 

In  banc.  Appeal  from  St.  Lonls  circuit 
court;  Daniel  Dillon,  Judge. 

Action  by  Richard  Hospes,  aa  trustee  of 
Alice  Grookes,  and  Alice  Crookes,  against  Jo- 
seph W.  Brunch,  former  guardian  of  Alice 
Crookes,  and  his  securities  upon  his  curator's 
bond,  for  breach  of  the  bond.  From  a  Judg- 
ment for  plalntiffB,  defendants  appeal  Re- 
rersed. 

Alice  Crookes,  while  yet  a  minor,  receired 
a  legacy  under  her  father's  will.  Defendant 
Joseph  W.  Branch  was  duly  appointed  her 
guardian,  gave  bond  as  sncb,  and  received  the 
legacy,  in  April,  1875.  The  said  Alice  at- 
tained ber  majority  February  25,  1882. 
Branch  made  final  settlement  of  his  curator- 
sblp  in  the  probate  court  on  July  19,  1884,  in 
which  there  was  found  to  be  due  his  ward  the 
sum  of  $19,832.15,  wlUcb  was  ordered  paid  to 
the  trustee  of  the  said  ward  when  appointed. 
In  January,  1885,  the  said  Alice  Crookes  filed 
her  petition  In  the  drcnit  court,  reciting  the 
foregoing  facts,  and  stating  that  Branch  then 
held  in  his  hands,  ready  to  be  paid  over,  the 
said  sum,  and  praying  an  order  appointing  the 
said  Branch  her  trustee  to  receive  and  hold 
said  sum  for  ber  use.  The  court  found  the 
facts  as  stated,  and  ordered  that  "Joseph  W. 
Branch  be,  and  be  is  hereby,  appointed  trus- 
tee, with  aU  the  powers  and  authority  in  and 
by  said  will  vested  in  her,  the  said  Alice 
Crookes;  and  the  said  Joseph  Branch  here. 
In  open  court,  accepts  said  trust,  and  flies  bis 
bcmd  in  the  sum  of  $40,000,  with  Charles  P. 
Chouteau  and  R.  M.  Parks  as  securities,  and 
conditioned  for  the  faithful  discharge  of  the 
trust,  which  bond  the  court  now  approves." 
On  June  Itf,  1885,  Branch  presented  to  the  pro- 
bate court  a  copy  of  the  order,  and  submitted 
his  receipt,  as  follows:  "St.  Louis,  Mo.,  June 
1st,  1885.  Received  this  day  of  Joseph  W. 
Branch,  curator  of  the  estate  of  Alice  Crookes, 
the  sum  of  nineteen  thousand  eight  bimdred 
and  thirty-two  and  ^'/loo  dollars,  in  full  pay- 
ment of  the  balance  foimd  due  from  him  at 
the  final  settlement  of  her  estate  in  the  pro- 
bate court  of  St  Louis  city,  July  18th,  1881. 
Evidence  of  my  appointment  aa  trustee  by 
the  circuit  court  of  St  Louis  city  is  herewith 


submitted.  Joseph  W.  Branch,  Trustee." 
Thereupon  the  court  made  this  order:  "Now 
comes  Alice  Crookes,  late  a  minor,  by  Joseph 
W.  Branch,  her  trustee,  and  acknowledges  in 
open  court  full  and  entire  payment  and  satis- 
faction of  the  balance  ordered  to  be  paid  and 
delivered  to  her  upon  the  final  settlement  of 
said  Joseph  W.  Bitinch,  curator  of  her  estate 
heretofore  made  herein.  It  is  thereupon  or- 
dered by  the  court  that  said  Joseph  W. 
Branch  be,  and  he  is  hereby,  finally  discharged 
as  such  curator.  Receipt  filed."  This  suit  is 
against  Branch  and  bis  securities  upon  bis 
curator's  bond,  and  charges  a  conversion  of 
the  funds  prior  to  his  appointment  as  trustee. 
This  is  the  third  appeal.  The  opinion  ctf  tlie 
court  in  the  two  former  appeals  will  be  found 
reported,  respectively,  in  112  Mo.  661,  20  S. 
W.  693,  and  126  Mo.  448,  28  S.  W.  739,  to 
which  reference  is  made  for  a  more  specific 
statement  of  the  facts. 

The  original  answer  stated  all  the  foregoing 
facts,  and  it  was  claimed  that  thereunder  the 
Judgments  and  orders  of  the  probate  court 
were  conclusive  on  Miss  Crookes  that  the 
funds  had  l>een  transferred  from  Branch  as 
guardian  to  Branch  in  his  capacity  of  trustee. 
After  the  second  appeal,  defendant  filed  an 
amended  answer,  in  which  he  stated  all  the 
foregoing  facts  and  the  following  additional 
new  matter:  On  the  7th  of  March,  1888,  the 
said  plaintiff  Alice  Crookes  commenced  her 
suit  in  tlie  circuit  court  of  the  city  of  St  Louis 
against  Branch,  in  which  she  charged  that,  as 
trustee,  he  had  received  the  trust  fimds,  and 
bad  afterwards  misapplied  and  converte<1 
them  to  his  own  use,  and  neglected  and  re- 
fused to  apply  them  in  her  support  and  main- 
tenance, as  required  by  the  terms  of  the  will. 
She  prayed  that  Branch  l3e  removed  from  the 
trusteeship;  that  a  successor  be  appointed; 
that  an  account  t>e  taken;  and  that  he  be  re- 
quired to  pay  over  to  his  successor  the  amount 
found  to  be  due.  To  said  suit.  Branch  en- 
tered his  appearance,  and,  upon  a  hearing,  the 
court  foimd  that  Branch,  "as  such  trustee,  re- 
ceived into  his  possession  the  sum  of  $19,- 
832.15  of  the  estate  belonging  to  the  plaintiff, 
and  that  said  defendant  haa  •  •  •  misap- 
plied said  trust  funds,  and  appropriated  the 
same  to  his  own  use."  On  a  hearing  of  that 
case,  the '  court  found  a  balance  due  Alice 
Crookes  from  Branch,  as  trustee,  of  920,689.69, 
and  ordered  that  the  same  be  paid  over  to  his 
successor.  Richard  Uospes  was  thereupon 
appointed  trustee,  and  gave  bond  as  sucn. 
Afterwards,  In  August,  1888,  the  said  Hospes, 
as  trustee,  commenced  a  suit  against  Branch 
and  his  securities  on  his  bond  as  trustee, 
charging  a  misappropriation  of  the  funds 
while  acting  in  that  capacity,  which  suit  is 
still  pending.  This  suit  was  commenced  hi 
March,  1889.  An  agreement  was  afterwards 
entered  Into  between  the  plaintiffs  herein  and 
the  sureties  of  the  bond  of  Branch  as  trustee, 
to  the  effect  that  plaintiffs  wotild  prosecute 
this  suit  to  final  Judgment,  and,  if  unsuccessful 
in  it,  the  said  securities  agreed  to  pay  the 
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amount  found  due  as  trustee.  Under  this 
agreement,  a  sum  was  paid  to  plaintiffs,  wblcb 
was  to  be  credited  as  a  payment,  If  tbey 
sbonld  afterwards  be  adjudged  liable;  If  not, 
tben  it  should  be  refunded. 

Upon  the  trial,  the  foregoing  facts  were 
shown  by  the  records  of  the  court,  and  other 
evidence.  Plaintiffs  offered  evidence  in  re- 
buttal, tending  to  prove  that  the  Information 
upon  which  the  former  proceedings  were 
prosecuted  was  obtained  from  Branch  him- 
self, by  which  tbey  were'  misled  and  de- 
ceived into  making  the  declarations  and  adr 
missions  therein  contained.  It  was  further 
shown  on  the  trial  that,  prior  to  his  settle- 
ment as  curator.  Branch  had  used  the  funds 
of  his  ward  in  his  private  business,  and  that 
tbey  were  being  so  used  at  the  time  the  set- 
tlement was  made,  and,  as  a  matter  of  fact, 
the  money  was  not  in  his  hands,  and  never 
was  transferred,  but  was  continued  in  his 
private  business  as  before.  The  evidence 
also  tended  to  prove  that  at  the  time  Branch, 
as  trustee,  filed  In  the  probate  court  the  re- 
ceipt from  himself  as  curator,  he  was  pos- 
sessed of  suflScient  property,  subject  to  eze* 
cntlon,  out  of  which  the  balance  due  his  ward 
could  have  been  collected  by  process  of  law. 

At  the  request  of  the  plaintiffs,  the  court 
gave  the  Jury  this  instruction:  "The  court 
instructs  the  Jury  that  the  burden  rests  upon 
defendant  to  show  that  Branch,  as  curator 
of  Alice,  paid  over  to  himself,  as  her  trustee, 
the  sum  ascertained  upon  his  final  settlement 
to  be  due  from  him  as  curatw.  And  the 
court  farther  instructs  the  Juiy  that,  In  order 
to  show  such  payment,  it  must  appear  from 
the  evidence,  to  the  satisfaction  of  the  Jury, 
that  Branch,  as  curator,  at  the  time  of  his 
qualification  as  trustee,  bad  said  sum  of 
money  actually  in  hand.  It  is  not  sufficient 
to  show  that  Branch  at  such  time  bad  prop- 
erty of  his  own  upon  the  credit  of  which  he 
could  have  raised  the  money  had  he  so  de- 
sired. The  Jury  are  instructed  that  If 
Branch,  as  curator,  and  prior  to  his  qualifica- 
tion as  trustee,  had  appropriated  to  his  own 
use  the  funds  received  by  him  as  curator  to 
said  Alice,  and  at  the  time  of  his  appoint- 
ment as  trustee  did  not  have  In  hand  the 
money  belonging  to  said  Alice  Crookes,  then 
even  though  at  the  date  of  his  qualification 
as  trustee  said  Branch  may  have  had  prop- 
erty of  his  own  subject  to  execution,  of  suf- 
ficient value  to  have  enabled  the  claim  in 
behalf  of  said  Alice  against  him  to  have  been 
collected  by  due  process  of  law,  yet  such  fact 
is  immaterial,  and  does  not  relieve  his  bond 
as  curator  from  liability  in  this  actlcn." 
Defendants,  the  sureties  on  the  curator's 
bond,  asked,  and  the  coort  refused  to  give, 
these  instructions:  "(1)  If  the  jury  believe 
from  the  evidence  that  the  defendant  Joseph 
W.  Branch  was  appointed  trustee  of  Alice 
Crookes,  as  recited  in  the  answer  of  the  de- 
fendant Tlttman,  and  that,  after  such  ap- 
pointment, he  executed  the  receipt  dated  the 
1st  day  of  June,  1885,  and  read  In  evidence 


by  defendants,  he  thereby  elected  to  hold 
from  that  time  forward  the  fund  recited  in 
said  receipt  as  trustee,  and  not  as  curator 
of  Alice  Crookes;  and,  if  at  that  time  he 
actually  had  her  estate  in  his  hands,  then 
such  election  transferred  the  fund  from  him- 
self as  curator  to  himself  as  trustee,  and  the 
Jury  will  find  the  issues  herein  for  the  de- 
fendant Eugene  G.  Tlttman,  administrator  of 
the  estate  of  Basil  W.  Alexander."  "(4)  If 
the  jury  believe  from  the  evidence  that  Jo- 
seph W.  Branch  was  appointed  trustee  of 
Alice  Crookes,  as  recited  in  the  answer  of 
defendant  Tlttman,  it  became  and  was  his 
duty  upon  such  appointment  to  collect,  in 
his  capacity  as  trustee,  from  himself  as  cura- 
tor, the  balance  which,  upon  final  settlement 
of  the  curatorship  of  said  Alice  Crookes,  he 
was  ordered  by  the  probate  court  to  pay  to 
said  Alice  Crookes'  trustee;  and  If  the  Jury 
believe  from  the  evidence  that,  at  the  time 
said  Branch  was  so  appointed  trustee,  he 
was  possessed  of  property  sufficient,  subject 
to  execution,  out  of  which  such  balance  could 
have  been  collected  by  process  of  law  If 
some  person  other  than  himself  had  been 
appointed  such  trustee,  tben  the  sureties  on 
the  trustee's  bond  read  in  evidence  are  lia- 
ble for  said  balance,  and  the  sureties  on  his 
curator's  bond  are  exonerated,  and  the  Jury 
will  find  f<»:  the  defendant  Tlttman."  In- 
structions were  also  asked  by  said  defend- 
ants, and  refused  by  the  court,  to  the  effect 
that  plaintiff  Alice  Crookes  was,  by  her  pro- 
ceedings In  the  cases  prosecuted  by  her,  her 
declarations  and  admissions  therein,  and  the 
findings  and  Judgments  of  the  court,  estopped 
to  deny  that  Branch  held  the  funds  as  trus- 
tee, and  that  said  defendants  were  released 
as  sureties  on  his  bond  as  curator.  The  judg- 
ment was  for  plaintiffs,  and  defendants  ap- 
pealed. 

R.  S.  MacDonald  and  Edw.  C  Kebr,  for 
appellants.  B.  Schnurmacher,  Jos.  S.  Laurie, 
and  Valle  Reybum,  for  respondents. 

MACFARLANB,  J.  (after  stating  the  facts). 
1.  In  the  latter  of  the  two  previous  appeals 
in  this  case,  which  was  heard  by  court  in 
banc,  it  was  distinctly  held  that  the  use  by 
Branch,  as  curator,  of  the  funds  of  his  ward 
in  his  own  private  business,  was  a  misap- 
plication, which  created  a  breach  of  his 
bond  for  which  his  sureties  were  liable,  un- 
less the  money  was  actually  in  hand  when 
he  was  appointed  trustee,  or  the  amount  was 
thereafter  withdrawn  from  his  business,  and 
taken  In  charge  In  his  capacity  of  trustee. 
The  fact  that  he  was  at  the  time  solvent, 
and  that  he  was  possessed  of  property  sub- 
ject to  execution  out  of  which  the  balance 
due  his  ward  could  have  been  collected  by 
process  of  law,  did  not  relieve  his  sureties 
on  his  bond  as  ciurator.  We  feel  ourselves 
bound  on  this  appeal  by  this  ruling.  This 
judgment  must  therefore  be  taken  as  set- 
tling the  law  on  this  branch  of  this  case,  and 
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Jnstlfled  the  drcnlt  coart  in  giving  to  plain- 
tUTB  the  Instruction  complained  of,  and  in  re- 
fusing the  first  Instroctlon  asked  by  defend- 
ants. 

In  Tlttman  t.  Green,  106  Mo.  22,  18  S.  W. 
885  (which  Is  Identical  with  this  one  In  Its 
facts),  the  suit  was  against  Branch  and  his 
securitieB  as  trustee;  and  dlylslon  2  of  this 
court  held  that  If  Branch  bad  assets  In  his 
hands  as  curator,  or  was  possessed  of  prop- 
erty, out  of  which  the  funds  could  have  been 
collected  by  process  of  law,  elected,  by  some 
unequivocal  act,  to  hold  the  funds  as  trustee, 
be  would  thereby  shift  the  lubillty  from  his 
bondsmen  as  curator  upon  his  bondsmen  as 
trustee.  It  is  evident  that  this  ruling  is  in- 
consistent with  the  Judgment  of  the  court  In 
banc  <m  the  second  appeal  In  this  case.  In 
holding  that  a  mere  election  on  the  part  of 
Branch  would  relieve  the  securities  on  his 
bond  as  curator  from  liability  for  a  misap- 
propriation of  the  funds  committed  while 
acting  in  tbe  capacity  of  curator.  When 
Branch  was  appointed  trustee,  he  assumed 
the  duty  of  withdrawing  the  trust  funds  from 
his  private  business,  and  of  holding  and  ad- 
ministering it  as  trustee,  and  for  the  per- 
formance of  this  duty  his  securities  bound 
themselves  as  well  and  as  fully  as  for  its 
proper  management  after  it  came  into  his 
hands.  But  it  does  not  follow  that  a  neglect 
on  the  part  of  Branch  to  take  into  his  hands, 
as  trustee,  the  trust  funds,  would  relieve  the 
securities  from  a  liability  that  existed  when 
the  settlement  as  curator  was  made.  If  a 
third  person  had  been  appointed  trustee,  it 
would  have  been  his  duty  to  have  collected 
the  amount  due  from  the  curator  or  his  se- 
curities. While  a  neglect  to  do  so  would 
create  a  liability  on  the  part  of  the  securi- 
ties on  his  bond  as  trustee  for  the  losses 
thereby  incurred,  it  would  not  alone  relieve 
his  securities  as  guardian  from  their  liabili- 
ty for  the  original  default  These  principles 
are  necessarily  drawn  from  the  former  de- 
cisions in  this  case.  The  second  instruction 
asked  by  defendants,  and  refused  by  the 
court,  was  therefore  erroneous  in  declaring, 
under  the  facts  stated,  that  the  sureties  on 
the  curator's  bond  were  exonerated  from  lia- 
bility. We  find  no  error,  therefore,  in  the 
proceedings  upon  any  of  the  questions  here- 
tofore considered. 

2.  It  Is  now  insisted  that  the  proceedings 
prosecuted  by  plaintiffs  In  the  circuit  court, 
and  the  finding  and  judgment  thereon,  estop 
them  to  deny  that  Branch  took  the  trust  funds 
into  his  hands  as  trustee.  This  question  was 
not  involved  in  the  former  appeals.  In  the 
proceedings  instituted  by  Miss  Crookes  to 
have  Branch  api)ointed  her  trustee,  and  in 
the  subsequent  proceedings  to  have  him  re- 
moved, she  states  unequivocally  that  be  has 
the  funds  in  hand,  and  the  court  so  finds, 
and  enters  Judgment  accordingly.  It  is  first 
Insisted  that  the  fact  thus  became  res  adju- 
dicata,  and  is  conclusive  upon  plaintiffs.  The 
law  at  this  day  is  well  settled  fbat  the  coo- 


eluslveneas  of  a  Judgment,  as  between  the 
parties  to  it,  is  not  confined  to  the  entire 
matter  litigated,  but  indndes  the  finding  of 
any  facts  which  were  in  Issue  and  were  nec- 
essarily decided.  Cromwell  v.  County  of 
Sac,  d4  U.  S.  351;  Freem.  Judgm.  |  240.  In  a 
suit  for  an  installment  of  interest  on  a  prom- 
issory note,  the  defendant  pleaded  an  alter- 
ation of  the  note  which  avoided  It.  This  is- 
sue was  found  against  lilm.  In  a  subsequent 
suit  on  tbe  note  itself,  the  question  as  to  the 
alteration  was  held  to  be  res  adjudicata. 
Edgell  V.  Sigeraon,  26  Mo.  583.  In  Young  v. 
Byrd,  124  Mo.  680,  28  S.  W.  83,  it  was  held 
that,  where  the  effect  of  a  Judgment  is  to 
decide  a  particular  issue  of  fact,  that  issue 
must  be  held  res  adjudicata  as  to  the  parties 
then  before  the  court;  and  it  is  Inmiaterial 
in  what  form  the  issue  was  raised  if  it  was 
decided  between  the  adversary  parties,  on  its 
merits.  Nor  is  it  regarded  as  being  essen- 
tial to  the  conclusiveness  of  a  former  re- 
covery that  tbe  parties  are  identically  the 
same  as  those  to  a  suit  in  which  an  attempt 
is  made  to  litigate  the  same  issue.  Only 
parties  to  the  former  Judgment  and  those  in 
privity  with  them  are  concluded,  but  they 
may  be  bound  thereby  in  a  subsequent  pro- 
ceeding to  which  they  are  parties,  and  which 
involves  the  identical  issue,  though  the  ad- 
versary parties  are  not  the  same.  Toung  v. 
Byrd,  supra;  Nave  v.  Adams,  lOT  Mo.  420, 
17  S.  W.  958.  But  the  former  proceeding 
was  against  Branch  as  trustee,  and  he  is 
now  sued  in  his  capacity  of  curator.  The 
party  concluded  by  a  former  Judgment  must 
not  only  have  been  a  party  to  both  actions, 
bat  he  must  have  been  before  the  court  in 
the  same  capacity  in  each.  "It  ia  not  only 
necessary  that  the  party  sought  to  be  bound 
by  the  former  Judgment  should  have  been 
a  party  to  both  actions,  but  be  most  have  ap- 
peared In  both  in  the  same  capacity  or  char- 
acter. This  rule  is  one  of  the  fundamentals 
of  the  Jurisprudence  on  the  subject"  Black, 
Judg.  i  536;  Blgelow,  Estop.  130;  Freem. 
Judgm.  {  166;  Herm.  Estop.  $  94;  Collins  v. 
Hydom,  136  N.  X.  320,  32  N.  E.  60.  A  find- 
ing and  Judgment  therefore,  that  Branch 
held  the  funds  as  trustee,  will  no  more  con- 
clusively protect  him  as  curator  from  a  charge 
of  misapplying  the  trust  funds  while  acting 
in  the  latter  capacity  than  a  finding  in  his 
favor  in  the  former  suit  would  be  conclusive 
against  him  in  this  one.  If  the  Judgment 
was  not  conclusive  upon  Branch,  it  did  not 
conclude  plaintiffs,  though  th^  interests  be 
identical.  Estoppels  must  be  mutual.  Miss 
Crookes  cannot  be  bound  unless  Branch  would 
have  been  bound  had  the  Judgment  gone  the 
other  way.  Henry  v.  Woods,  77  Mo.  281; 
Collins  V.  Hydom,  supra;  Freem.  Judgm.  | 
158.  Plaintiffs  are  not  therefore,  concluded 
by  the  former  Judgments. 

8.  But  it  ia  Insisted  that  plaintiff  Alice,  by 
her  conduct  and  declarations,  is  now,  in  equi- 
ty, estopped,  as  against  the  sureties  on  the 
guardian's   Imnd,   to   deny   that   Branch    re- 
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celved  the  funds  as  trustee.  It  stands  es- 
tablished by  the  records  and  Judgments  of 
the  circuit  court  In  the  former  proceedings 
that  the  said  plaintiff,  in  the  most  solemn 
manner,  declared  that  Branch  had  taken  the 
funds  into  his  hands  as  trustee.  The  records 
of  the  probate  court  show  that  she  was  duly 
notified  tliat  Branch,  as  curator,  would  make 
Ids  final  settlement  The  records  of  said 
court  also  show  tliat  the  funds  were  trans- 
ferred to  Branch,  as  trustee.  Branch  was 
appointed  trustee  upon  the  petition  of  said 
plaintiff,  in  which  it  was  solemnly  stated 
that  he  held  the  funds  in  his  hands  ready 
to  be  transferred.  The  order  was  made  ap- 
pointing Branch  trustee,  and  be  was  order- 
ed to  transfer  the  funds  to  himself  as  trus- 
tee. A  receipt  was  duly  filed  in  the  probate 
court  showing  that  the  transfer  bad  been 
made,  and  Branch,  as  curator,  was,  so  far 
as  the  probate  court  could  act,  discliarged  as 
curator.  Every  act  was  done  by  plaintiff! 
that  it  was  possible  for  her  to  do  In  ratifi- 
cation of  the  acts  of  her  curator,  and  in  af- 
firmance of  the  records  of  the  probate  court. 
The  matter  was  allowed  to  stand  In  that 
condition  for  about  two  years,  said  plaintiff 
continuing  to  reaftan  the  truth  of  the  rec- 
ords by  receipting  for  money  from  Branch  in 
liis  capacity  of  trustee.  Under  all  principles 
of  equity  and  good  conscience,  plaintiff 
Rhould  not  be  allowed  to  deny  the  truth  of 
what  the  record  shows.  If,  by  doing  so,  oth- 
ers will  suffer  loss  or  Injmy.  The  sureties 
on  Branch's  bond  as  guardian  obligated 
themselves  to  answer  for  any  default  of  their 
prlndpaL  They  had  the  right  to  protect  or 
secure  themselves  against  liability  in  case 
the  misconduct  of  their  principal  became 
manifest  Upon  the  settlement  of  the  cura- 
tor in  the  probate  court  they  became  prima 
fade  responsible  for  the  amount  found  due, 
if  it  was  not  properly  accounted  for,  and 
paid  over  according  to  the  orders  of  the 
court  They  had  the  right  to  see  that  the 
orders  of  the  court  were  obeyed,  and.  If  not, 
to  take  steps  to  relieve  themselves  of  their 
obligations,  or  to  secure  themselves  against 
loss.  The  orders  of  the  proimte  court  were 
only  evidence  of  their  discharge.  How  could 
they  determine  the  absolute  truth  except  by  in- 
quiry of  the  trustee  and  the  cestui  qui  trust? 
An  examination  of  the  records  will  show  that 
both  these,  imequivocally  and  in  the  most 
solemn  manner,  affirm  their  truth.  The  se- 
curities had  a  right  to  rely  in  absolute  con- 
fidence («  the  record  and  the  Judicial  dec- 
larations of  plaintiff  a^Oirming  its  truth. 
GreenL  Bv.  S  527a;  Cosgrove  v.  Railway 
Co.,  54  Mo.  499.  It  wiU  not  do  to  say  that 
Miss  Crookes  was  misled  and  deceived  by 
Branch  as  to  the  facta,  and  that  the  declara- 
tions were  made  In  ignorance  -  of  the  true 
facts.  She  was  of  age,  and  was  represented 
by  counsel.  If  she  were  Ignorant  of  the 
facts,  it  was  on  account  of  her  own  inex- 
cusable negligence,  which  she  cannot  allege. 
Herm.  Estop.  882,  and  cases  deed.    If,  there- 


fore, Branch,  when  he  made  his  statement 
as  curator,  was  possessed  of  property  out  of 
which,  by  pr(^>er  diligence,  he  could  have 
transferred  the  trust  funds  to  himself  as 
trustee,  then  plaintiffs,  by  their  conduct  ad- 
missions, and  declarations,  are  estopped  to 
deny  that  he  did  his  duty.  The  Judgment  is 
reversed,  and  the  cause  remanded. 

BRACE,  a  J.,  absent     BARCLAY.  J.,  did 

not  sit    The  other  judges  concur. 


EVANS.  Public  Adm'r,  v.  FULTON. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

June  16,  1896.) 
Covenant— Sitsis— Burden  of  Proof— Hbascki 
OP  Damaors. 
1.  In  an  action  for  breach  of  a  covenant 
for  seisin,  it  is  sufficient  for  plaintiff  to  nega- 
tive the  words  of  the  covenant  and  the  burden 
of  proof  rests  on  a  defendant  who  alleges  seisin; 
but,  to  be  entitled  to  substantial  damages,  plain- 
tiff most  stiow  ttiat  defendant  was  not  seised 
of  an  indefeasible  estate. 

•  2.  Where,  by  reason  of  the  adverse  posses- 
sion of  another  ttian  the  grantor  at  the  time  of 
a  conveyance,  the  purchaser  is  actually  depriv- 
ed of  his  purchase,  he  is  entitled  to  recover  the 
consideration  paid;  and,  in  case  of  its  pay- 
ment in  property  upon  which  no  value  was  fix- 
ed, the  measure  of  damages  for  breach  of  the 
covenant  is  tlie  market  value  of  such  property, 
with  interest 

Appeal  from  drcuit  court,  Platte  county;  W. 
L.  Hemdon,  Judge. 

Action  by  J.  B.  Evans,  public  administrator, 
against  William  L^  Fulton.  Judgment  for 
plaintiff  for  nominal  damages,  and  he  appeals. 
Reversed. 

This  is  an  action  by  pUintiff,  public  admin- 
istrator of  Platte  Ounty,  Mo.,  ia  cliaige  of  the 
estate  of  Ciaroline  Milotte,  deceased,  on  the 
covenants  for  seisin  and  for  title  contained  in 
a  deed  dated  March  31,  1S86,  and  executed  by 
the  defendant  to  her,  ptirportlng  to  convey  to 
said  Caroline  the  south  half  of  lot  4  in  block 
18  in  the  dty  of  Wyandotte,  Kan.  The  peti- 
tion is  in  two  counts.  The  first  count  is  for 
breach  of  the  covenant  for  sei^  and  the  sec- 
ond count  for  breach  of  the  covenant  for  title. 
The  petition  alleges  that  defendant  was  not 
seised  of  the  premises  in  question  at  the  time  of 
the  execution  of  the  deed,  to  wit  March  31, 
1886.  This  allegation  is  denied  in  the  answer, 
which  then  avers  that  on  that  date  "be  [defend- 
ant] was  the  owner  and  seised  in  fee,  and  in 
the  possession,  of  the  lot  described  in  plaintiiTs 
petition."  The  cause  was  tried  by  the  court,  a 
JiUT  being  waived,  and  resulted  in  a  finding  and 
Judgment  for  plaintiff  on  the  first  count 
assessing  bis  damages  at  one  dollar,  and  for 
defendant  on  the  second  count  Plaintiff  ap- 
pealed. 

L.  T.  Oilier,  for  appellant  A.  D.  Bumes 
and  J.  W.  Ck>hem,  for  respondent 

BUKGESS,  J.  (after  stating  the  facts).  It 
appears  from  the  evidence  that  at  the  time 
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of  tbe  execotloa  of  said  deed,  and  prior  fhereto, 
the  lot  In  question  was  In  the  actual  poneaaian 
and  occupancy  of  one  Matt  J.  Fldton,  who 
claimed  to  own  the  same,  and  who  refnsed  to 
gUReader  the  possession  of  It  to  said  Caroline 
Mllotte;  tha.t  said  Caroline  brought  suit  In 
fbe  district  court  at  Wyandotte,  Kan.,  against 
said  Mary  J.  £^[ilton,  tar  the  possession  of  said 
lot,  and  that  said  GaroUne  died  pending  said 
BDlt;  that  thereafter,  on  the  19th  day  of  April, 
1888,  Alphonse  Mllotte,  the  husband,  and  tlte 
children  and  only  heirs  at  law  of  said  Caroline 
brought  suit  In  said  district  court  against  said 
Mary  J.  Fulton  for  the  passesslon  of  said  lot, 
and  on  final  hearing  of  said  suit  It  was  adjudged 
and  decreed  by  said  court  that  said  Mary  J. 
Fidton  was  the  owner  of  said  lot,  and  entitled 
to  Its  possession.  John  W.  Gibson,  a  witness 
tot  plalntlfT  In  this  case,  testified  that  he  was 
preseat  at  the  trial  of  that  case,  and  that  Mrs. 
Fulton  put  up  the  dalm  that  it  was  her  money 
that  bought  the  property, — money  that  came 
to  her  from  her  father  before  she  was  married 
to  the  defendant  In  this  case;  that  defendant 
Fulton  was  not  present  at  that  trial,  but  he 
heard  his  deposition  read  there,  but  could  not 
say  what  his  testimony  was.  Defendant 
proYed  by  one  Garrard  Chesnut  that  he  pur- 
chased the  property  In  question  from  dtfend- 
ant  Fulton  In  1888,  and  that  be  paid  him  $700 
or  $750  for  It,  but  that  £*aIton  never  made  him 
a  deed;  that  Mrs.  Mllotte  swapped  him  for  the 
property  a  piece  of  land  In  Jackson  county, 
incumbered  for  $l,6IiO,  and  gave  him  a  note  for 
$300,  secured  by  this  property,  and  that  he 
signed  a  contract  for  the  sale  of  the  property 
in  question  to  her;  that  the  note  was  due  two 
years  from  date  with  8  per  cent.;  that  he  had 
been  handling  the  lot  for  Fulton,— kind  of 
agent,— and  offered  It  to  her.  Her  land  was 
then  worth  about  $20  per  acre.  There  were 
in  the  tract  120  acres,  upon  which  there  were 
incumbrances  amoontlng  to  between  $1,600  and 
$1,700.  On  cross-examination  the  witness  tes- 
tifled  as  follows:  "At  present,  reside  In  Platte 
oouBty.  I  purchased  this  property,  I  think,  in 
March,  1886,— about  the  last  of  March,— from 
Mr.  Fulton,  one  night  I  went  up  from  Kaa- 
sas  City  on'  the  train;  bought  it;  paid  him  in  a 
note  that  night,  and  he  was  to  give  me  the 
deed,  and  he  brought  the  deed  down  the  next 
morning.  I  had  a  note  for  $900,  I  considered 
cash,  on  some  parties  in  Platte  county,— Smith 
and  Ryan.  He  took  the  note,  and  gave  me  the 
difference,— ^75  or  $100.  This  note  was  not 
due  for  10  months  after  I  swapped  it  to  him, 
not  hearing  any  interest  until  matnrity.  There 
was  no  writing  or  contract  at  that  time.  I 
testified  on  the  trial  of  the  case  in  the  Wyan- 
dotte district  court.  For  three  or  four  months 
before  I  purchased  this  property,— house  and 
lot,— I  had  acted  as  Fulton's  agent,  and  rented 
that  property  from  August,  18S4,  until  I  pur- 
chased it,  and  I  had  been  attending  to  the  im- 
provements and  the  renting  of  it  On  the 
trial  at  Wyandotte  I  set  up  no  title  or  claim 
to  that  property,  but  assisted  to  bring  the  suit, 
advancing  the  costs,  $16.     Mr.  Fulton  did  not 


authorize  or  request  me  to  do  it  Think  I 
had  not  seen  him  since  the  trade.  The  $300 
note  given  me  has  not  been  paid,  nor  the  note 
for  $100  given  to  Da  mall  &  Co.  I  disposed 
of  my  note  to  Mrs.  Wilson,  in  Kansas  City." 
Defendant  read  in  evidence  the  mortgage  se- 
curing the  payment  of  said  notes.  Other  evi- 
dence was  then  introduced  by  plaintiff  tending 
to  show  that  the  Jadcson  coimty  land  was 
worth  $50  per  acre  on  March  30,  18S6,  at  the 
time  of  the  execution  of  the  deed  (which  was 
read  in  evidence)  from  Caroline  Mllotte  con- 
veying said  land  to  Chesnut. 

Plaintiff  prayed  five  declarations  of  law, 
which  are  as  foUows:  "(1)  The  defendant 
having  failed  to  ahow  that  he  was  tjie  own- 
er, seised  In  fee  and  in  possession,  of  the 
south  half  of  lot  4,  block  18,  in  the  city  of 
Wyandotte,  Wyandotte  county,  and  state 
of  Kansas,  at  the  date  of  the  execution 
and  delivery  of  his  warranty  deed  to  Caro- 
line Mllotte,  dated  March  30,  1886,  and  if 
one  Mary  J.  Fulton  was  at  that  date,  and 
ever  since  has  been,  in  possession  of  said 
premises  iinder  claim  of  title,  then  there 
was  a  breach  of  the  covenant  of  seisin  con- 
tained in  the  deed  aforesaid,  and  the  finding 
must  be  for  the  plaintiff.  (2)  If  the  court  shall 
find  from  the  evidence  that  one  Mai7  J.  Ful- 
ton was  on  the  30th  day  of  March,  1886,  and 
ever  since  has  been,  in  the  possession  of  the 
property  described  in  the  deed  from  defend- 
ant Fulton  to  Caroline  Mllotte,  dated  March 
30,  1886,  and  read  In  evidence,  and  claiming 
title  thereto,  and  If  the  court  shall  further 
find  from  the  evidence  that  the  said  Caroline 
Mllotte  in  her  lifetime  Instituted  her  suit 
In  the  said  county  of  Wyandotte,  Kansas; 
that  said  suit  was  pending  and  undeter- 
mined at  the  time  of  her  death,  and  that 
after  her  death  her  heirs  at  law  Instituted 
th^r  suit  In  the  district  court  in  and  for 
the  county  of  Wyandotte,  and  state  of  Kan- 
sas, to  recover  the  said  premises;  and  that 
on  the  final  hearing  thereof  the  said  dis- 
trict court  adjudged  and  decreed  that  the 
said  Mary  J.  Fulton  was  the  owner  and  en- 
titled to  the  possession  of  the  same,— then 
the  law  is  that  said  Judgment  of  the  district 
court  aforesaid  is  binding  and  conclusive 
upon  defendant  Fulton,  and  the  finding 
must  be  for  the  plaintiff.  (3)  Defendant 
herein  having  shown  no  titie  to  the  said 
premises  in  the  city  of  Wyandotte,  Kansas, 
nor  any  right  to  the  possession  of  the  same, 
no  notice  in  writing  or  otherwise  to  said 
defendant,  of  the  commencement  of  said 
suit  to  recover  possession,  was  necessary 
to  make  the  Judgment  rendered  therein 
binding  upon  defendant  Fulton.  (4)  If  the 
court  finds  from  the  evidence  that  defend- 
ant was  not  the  owner  in  fee  and  entiUed 
to  the  possession  of  the  premises  in  ques- 
tion, and  that  on°  suit  brought  by  the  heirs 
of  Caroline  Mllotte  in  the  district  cotirt  of 
Wyandotte  county,  Kansas,  against  Mary 
J.  Fulton,  to  recover  said  premises.  Judgment 
was  rendered   that  she,   the   said   Mary  J. 
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Fulton,  was  the  owner  of  said  pFemises,  and 
barring  said  heirs  from  asserting  any  claim, 
right,  or  title  thereto,  then  there  was  an  evic- 
tion, as  'to  said  heirs,  und'ir  the  covena'nt 
for  title,  as  contained  in  the  said  deed  of 
defendant  Fulton  to  Caroline  Milotte,  and 
the  finding  should  be  for  plaintiff  on  the 
second  count  of  the  petition.  (5)  The  meas- 
ure of  damages  in  this  case  Is  the  amount 
of  the  consideration  paid  by  Caroline 
Milotte  for  the  said  Wyandotte  property, 
and  if  the  court  should  find  from  the  evi- 
dence that  such  consideration  was  not  paid 
in  money  by  the  said  Caroline  Milotte,  but 
by  the  conveyance  of  her  farm  in  Jadcson 
county,  Missouri,  then  the  reasonable  mar- 
ket value  of  said  farm  at  the  date  of  the 
deed  conveying  the  same,  less  the  incum- 
brances thereon,  with  6  per  cent.  Interest  on 
the  balance,  will  constitute  the  measure 
of  damages  in  this  case."  All  of  said  dec- 
larations of  law  were  refused,  a.nd  excep- 
tions duly  saved. 

A  preliminary  question  Is  raised  by  de- 
fendant as  to  the  right  of  counsel  who  rep- 
resents the  plaintiff  to  prosecute  this  appeal 
in  the  name  of,  and  as  attorney  for,  plain- 
tiff. There  was  filed  in  the  trial  court,  pend- 
ing the  application  for  appeal,  a  paper  called 
a  "motion,"  signed,  "J.  B.  Evans,  Public 
Admr.,  by  W.  H.  Roney,  His  Attorney,"  dis- 
claiming any  Intention  on  his  part  of  taking 
an  appeal,  and  denying  any  authority  by 
counsel  to  so  do,  which  was  overruled,  and  an 
appeal  granted;  but  the  motion  is  not  copied 
in  the  bill  of  exceptions,  nor  Is  the  action 
of  the  court  with  respect  thereto  set  out  in 
the  bill,  and  being  a  matter  of  exception,  if 
a  subject  of  ri-Uew  under  any  circum- 
stances, is  not  part  of  the  record  proper,  and 
is  not  before  this  court  for  consideration. 
The  motion  has  not  been  renewed  in  this 
court 

During  the  trial  defendant  was  permitted 
to  amend  his  answer,  over  the  objection  of 
plaintiff,  BO  as  to  make  it  conform  to  the 
proof.  This  was  a  matter  of  discretion  on 
the  part  of  the  court,  and,  as  it  does  not 
appear  that  in  so  doing  it  committed  an 
abuse  of  its  discretion,  the  Judgment  should 
not  be  reversed  on  that  ground.  Moreover, 
the  amendment  was  not  material. 

The  breach  assigned  is  of  the  express 
covenant  for  seisin  contained  in  the  deed, 
and  the  vital  question  involved  is  with  re- 
spect to  the  measure  of  damages.  Under 
the  pleadings  and  evidence,  the  court  cor- 
rectly found  for  plaintiff  on  the  first  count 
in  the  petition;  but  it  is  insisted  that  error 
was  committed  in  its  refusal  to  declare  the 
law  as  prayed  by  plaintiff,  and  in  assessing 
his  damages  at  a  mere  nominal  sum,  when 
there  was  a  substantial  breach  of  the  cove- 
nant. Defendant  alleged  seisin  in  btmarif 
at  the  time  of  the  execution  of  the  deed  by 
him  to  Caroline  Milotte,  and  the  burden  of 
proof  was  on  him,  in  the  first  place,  to  show 
that  he  was  in  fact  so  seised;  and  tn  the 


absence  of  such  proof  there  was,  In  law,  a 
technical  breach  of  the  covenant.  The  evi- 
dence clearly  showed  that  the  lot  was  at 
that  time  In  the  actnal  occupancy  of  another 
person,  viz.  Mary  J.  Fulton,  who  was  hold- 
ing and  claiming  the  same  adversely  to  de- 
fendant The  covenant  for  seisin  is  broken 
as  soon  as  made,  and  in  an  action  on  that 
covenant  the  breach  la  well  assigned  by 
negativing  the  words  of  the  covenant;  and 
when  the  answer  avers  seisin  in  the  cove- 
nantor, pursuing  the  words  of  the  covenant, 
and  nothing  more  appears,  the  plaintiff  is 
entitled  to  recover  nominal  damages  on- 
ly, and  to  entitle  the  plalntlfl  to  substan- 
tial damages,  or  the  purchase  money,  with 
interest  he  must  show  that  the  defendant 
was  not  seised  of  an  indefeasible  estate. 
Bhvher  v.  Watkins,  13  Mo.  522.  It  does 
not  appear  from  the  facts  in  that  case  that 
the  land  was  occupied  adversely  to  the 
grantor  at  the  time  of  the  execution  of  the 
deed,  and  in  that  very  important  particular 
it  differs  from  the  case  at  bar.  Here  the 
evidence  showed  that  the  lot  conveyed  by 
defendant  was  at  the  time  in  the  adverse 
possession  of  one  Mrs.  Fulton,  and  that 
defendant  was  not  seised  of  said  lot  It  Is 
a  matter  of  some  doubt,  in  such  case, 
whether  plaintiff  is  entitled  to  recover  the 
full  amount  of  the  purchase  money,  or  only 
nominal  damages.  The  rule,  however,  seems 
to  be  that  If,  by  reason  of  such  adverse 
possession,  the  purchaser  Is  actually  de- 
prived of  the  whole  subject  of  his  bargain, 
as  we  think  Mrs.  Milotte  was  in  this  case, 
plaintiff,  as  her  legal  representative,  in  the 
absence  of  express  agreement  as  to  the 
value  of  the  land.  Is  entitled  to  recover  its 
value  at  the  time  of  the  exchange,  with 
Interest  Thomas  v.  Perry,  1  Pet  C.  C. 
52,  Fed.  Caa.  No.  13,908;  Wheeler  v.  Hatch, 
12  Me.  88;  Fitehugh  v.  Croghan,  2  J.  3. 
Marsh.  430.  It  was  not,  therefore,  necessary 
to  plaintiers  recovery  of  substantial  dam- 
ages that  he  show  that  Mrs.  Fulton's  pos- 
session of  the  lot  was  under  a  paramount 
title  to  that  of  Mrs.  Milotte.  The  weight 
of  authority  is  that  the  evidence  should  cor- 
respond to  the  general  rule  In  pleading, 
which  requires  that  the  party  who  alleges  shall 
prove  the  affirmative  of  any  proposition; 
and  where.  In  an  action  of  this  character, 
the  defendant  alleges  seisin  in  himself,  be  is 
bound.  In  the  first  Instance,  to  maintain 
the  afOrmative  of  his  covenant  Swafford  v. 
Whipple,  3  O.  Greene,  264;  Ayer  v.  Austin. 
6  Pick.  225;  Marston  v.  Hobbs,  2  Mass.  437; 
Abbott  V.  Allen,  14  Johns.  253.  From  what 
has  been  said.  It  logically  follows  that  plain- 
tiff is  entitled  to  recover  as  damages  the 
value  of  the  land,  less  incumbrances,  deed- 
ed by  Mrs.  Milotte  in  consideration  for  the 
lot  described  in  the  deed  by  defendant  to 
her,  with  6  per  cent  interest  thereon  from 
the  date  of  said  deed.  And  It  makes  no 
difference  that  the  land  was  deeded  by  her 
to  Oibson.   It  was  for  defendant's  benefit 
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that  the  deed  was  thus  made.  In  2  Sutb. 
Dam.  {  006,  It  Is  said:  "If  the  amount  of 
the  consideration  is  not  expressly  agreed 
upon,  and  has  been  paid  In  property.  It 
would  follow  that  the  value  of  that  prop- 
erty should  be  adopted  as  the  basis  of  dam- 
ages, on  a  breach  of  the  coyenant  of  war- 
ranty, If  the  consideration  paid  Is  adopted 
as  the  criterion,  as  we  hare  seen  is  the 
case.  In  assesslnK  damages  for  breach  of 
the  covenant  of  seisin  and  power  to  con- 
vey, but  in  some  cases  the  value  of  the 
land  to  which  the  covenant  refers  is  adopt- 
ed as  the  standard."  The  same  rule  Is 
announced  in  Byrnes  v.  Rich,  5  Gray,  518; 
Hodges  V.  Thayer,  110  Mass.  286;  Rawle, 
Cov.  (3d  Ed.)  69. 

These  considerations  render  it  unnecessary 
to  pass  upon  the  effect  of  the  judgment 
rendered  in  the  district  court  of  Wyandotte 
■county,  Kan.,  wherein  the  heirs  of  Mrs. 
MUotte  were  plaintUTs  and  Mary  J.  Pulton 
was  defendant,  for  possecision  of  the  lot. 
For  error  In  refusing  the  first  and  fifth  dec- 
larations of  law  as  prayed  by  plaintitT,  and 
In  refusing  to  render  Judgment  in  accord- 
ance therewith,  the  judgment  is  reversed, 
and  the  cause  remanded. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
ctir. 


HAHN  v.  DAWSON  et  al. 
<8apreme  Court  of  Missouri.    June  15,  1896.) 

RlPABIAR  RlORTS  —  ACCKSTION  —  ACTIOS  TO    Rs- 
COVXR— IxaTBVCTIOMS. 

1.  In  ejectment  to  recover  land  claimed  by 
plaintiff  as  an  accretion  to  land  owned  by  her 
and  bounded  by  tlie  Missouri  river,  it  was  not 
error  to  refuse  to  charge  that,  if  the  land  was 
oriKinally  formed  In  the  Missouri  river  as  an 
island,  with  the  channel  between  it  and  the 
mainland  belonging:  to  plaintiff,  and  by  accre- 
tions to  said  bar  or  island  it  finally  extended  to 
plaintiff's  land  on  the  bank,  or  if,  by  the  re- 
<«saion  of  the  river  from  the  intervening  chan- 
nel after  the  formation  of  the  bar  or  island, 
the  bar  and  the  mainland  became  connected, 
plaintifE  became  the  owner  thereof  as  an  ac- 
cretion, since  such  charge  ignored  the  idea  that 
accretions  must  be  the  imperceptible  or  gradual 
accretions  to  plaintiff's  land,  or  a  gradual  re- 
ceding of  the  river  therefrom. 

2.  An  instmction  that  plaintiff  was  the 
«wner  of  all  lands  made  and  formed  between 
faer  shore  line  and  the  main  channel,  whether 
such  lands  consisted  of  gradual  accretions,  or 
islands  formed  in  the  river,  provided  they  be- 
came attached  to  plaintiff's  shore  line,  was 
erroneous. 

3.  It  was  not  error  to  charge  that  before 
the  jury  could  find  for  plaintiff  they  mnst  find 
that  she  was,  when  the  suit  was  begun,  the 
owner  of  the  land  bounded  by  the  river;  that 
the  land  sued  for,  or  some  part  of  it,  was  ac- 
cretion thereto,  formed  onto  and  against  the 
laqds  owned  by  plaintiff  by  the  deposit  of  sand 
and  mud  from  the  washings  of  the  Missouri  riv- 
er. 

4.  If  all  the  land  occupied  and  in  defend- 
ant's possession  was  an  island,  and  formed  in 
the  Missouri  river,  and  said  river,  or  channel 
thereof,  ran  permanently  between  said  island 
and  plaintiff's  land  as  it  was  originally  survey- 


ed by  the  government,  and  afterwards  said 
channel  was  filled  up  by  overflow  and  deposit 
of  sand  and  mud  therein,  so  that  the  mainland 
and  said  island  became  united,  the  island  would 
not  be  an  accretion  to  plaintiff's  land. 

In  banc.  Appeal  from  circuit  court,  Holt 
county;   O.  A.  Anthony,  Judge. 

Ejectment  by  Catharine  Hahn  against 
George  Dawson  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  for  certain  lands  formed 
in  the  original  lines  of  the  Missouri  river 
opposite  to  lot  2  of  the  N.  W.  ^  of  section 
20,  township  59,  range  38,  In  Holt  county, 
Mo.,  and  alleged  by  plaintiff  to  be  accretions 
to  her  land.  The  answer  is  an  admission  of 
possession,  but  otherwise  a  general  denial. 
The  evidence  on  the  part  of  plaintiff  tended 
to  prove  that  the  land  sued  for  was  an  ac- 
cretion to  her  land,  and  on  the  part  of  de- 
fendants that  it  was  an  island  or  bar  formed 
in  the  Missouri  river,  running  between  it 
and  the  mainland  for  many  years,  until  the 
river  finally  abandoned  this  south  channel 
altogether,  and  by  Its  recession  plaintiff's 
land  on  the  south  bank  became  connected 
with  this  bar  or  island,  which  defendants 
were  occupying  as  squatters.  Without  in- 
cumbering this  opinion  with  a  detailed  state- 
ment of  this  evidence,  it  Is  sufficient  to  say 
there  was  evldoice  tending  to  prove  either 
theory.  For  the  plaintiff  the  court  gave  these 
three  InstructlonB:  "No.  1.  If  the  jury  be- 
lieve, from  the  evidence,  that  the  plaintiff 
was  the  owner  of  the  said  lot  two  of  the  north- 
west quarter  of  section  twenty.  In  township 
fifty-nine,  of  range  thirty-eight,  and  that  she 
held  the  same  under  the  said  deed,  offered 
In  evidence,  from  said  Rhinehart  Kleber  and 
wife  to  her,  and  that  the  said  Rhinehart  Kle- 
ber and  the  said  Catharine  Hahn,  and  those 
under  whom  they  claim,  had  occupied  and 
claimed  the  same  openly,  continuously,  noto- 
riously for  a  i)eriod  of  ten  years  or  more,  be- 
fore the  defendants  entered  into  possession 
of  said  land  under  color  of  title  or  claim  of 
right,  then  said  plaintiff  is  the  owner  of 
same;  and  the  court  further  instructs  the 
Jury  that  said  deed  offered  in  evidence  would 
be  and  is  sufiScIent  to  convey  the  title  of 
Kleber  and  wife  to  said  land,  and  all  accre- 
tions and  additions  thereto  made  and  form- 
ed, to  the  center  of  the  main  channel  of  the 
said  Missouri  river;  and  it  makes  no  differ- 
ence whether  said  accretions  or  additions 
were  formed  in  sand  bars,  provided  the  same 
are  between  said  shore  line  of  said  land  de- 
scribed, as  surveyed,  and  the  center  line  of 
the  Missouri  river.  No.  2.  The  court  In- 
structs the  jury  that  defendants  admit  that 
they  are  in  possession  of  said  lands  sued  for; 
that  the  said  deed  offered  In  evidence  by 
plaintiff  from  Rhinehart  Kleber  and  wife  to 
said  plaintiff,  Catharine  Hahn,  dated  the  Slst 
day  of  July,  A.  D.  1886,  for  the  land  de- 
scribed therein,  is  sufficient  to  pass  the  title 
to  lot  two  of  the  northwest  quarter  of  sec- 
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tlon  twenty,  In  township  flfty-nine,  of  range 
thlrty-elglit,  In  Holt  county,  Missouri,  togeth- 
er with  all  hinds  accreted  or  made  thereto,  to 
said  Catharine  Hahn;  and  if  the  Jury  find 
from  the  evidence  that  the  said  land  sued  for 
In  plaintiff's  petition  was  formed  by  the  re- 
ceding of  the  said  Missouri  river,  or  by  de- 
posit of  debris  and  sand  against  the  shore 
line  of  said  land  described  in  said  deed,  then 
the  Jury  should  find  for  the  plaintiff  for  the 
recovery  of  said  land  as  described  in  plain- 
tiff's petition,  and  should  find  for  plaintiff 
such  sum  as  damages  as  they  b^eve,  from 
the  evidence,  plaintiff  has  sustained,  not  ex- 
ceeding three  hundred  dollars;  and  they 
should  further  find  the  monthly  value  of  the 
rents  and  profits  thereof,  not  exceeding  ten 
dollars.  No.  8.  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
the  lot  two,  section  twenty,  township  flfty- 
aine,  of  range  thirty-eight,  described  In  plain- 
tiff's petition,  as  surveyed  by  the  United 
States  government,  was  bounded  on  the 
south  by  the  Missouri  river,  and  they  fur- 
ther find  and  believe  that  at  the  time  of  the 
commencemoit  of  this  suit  the  plaintiff  own- 
ed and  was  entitled  to  the  possession  of  lot 
two,  and  that  the  lands  occupied  by  the  de- 
fendants are  the  products  of  accretion  to 
said  lot  two,  they  will  find  for  the  plaintiff. 
The  word  'accretion.'  as  used  in  these  in- 
structions, means  the  process  of  adding  to 
land  by  the  washings  of  the  Missouri  river, 
and  the  restilts  of  such  process  are  termed 
'alluvion,'  or  'made  lands.' "  And  for  the 
d^endant  the  court  gave  the  following  in- 
structions: "No.  1.  The  court  instructs  the 
jury  that  this  is  a  suit  in  ejectment,  and  that 
in  such  cases  the  plaintiff  must  recover,  if 
at  all,  upon  the  strength  of  her  own  title,  and 
not  by  the  weakness  of  the  title  of  the  de- 
fendants. Therefore,  unless  they  believe 
from  the  evidence  that  the  plaintiff  has 
shown  her  right  to  the  possession  of  the 
lands  in  controversy  by  a  preponderance  of 
the  testimony,  they  will  find  for  the  defend- 
ants. No.  2.  Before  the  jury  can  find  for 
the  plaintiff  in  this  action,  they  must  find 
from  a  preponderance  of  the  evidence  that 
the  plaintiff  was,  at  the  time  of  the  com- 
mencement of  this  suit,  the  owner  of  lot  two 
of  the  northwest  quarter  of  section  twenty 
(20),  township  fifty-nine  (59),  range  thirty- 
eight  (38),  in  Holt  county,  Missouri,  as  de- 
scribed in  plaintifF's  petition;  and  they  must 
further  find  that  the  land  sued  for,  or  some 
part  thereof,  was  alluvion,  or  accretion  there- 
to,—that  Is,  land  made  and  formed  onto  and 
against  the  said  lands  owned  by  the  plain- 
tiff by  the  deposit  of  sand  and  soli  from  the 
washings  of  the  Missouri  river;  and,  unless 
the  jury  so  find,  they  must  find  for  the  de- 
fendants. No.  3.  If  the  jury  believe  from 
the  evidence  that  all  the  land  occupied  and 
in  the  possession  of  the  defendants  was  an 
island,  formed  In  the  Missouri  river,  and  that 
the  said  river,  or  channel  thereof,  ran  per- 
manently between  said  island  and  the  said 


plalntUTs  land  as  it  was  originally  surveyed 
by  the  government,  thereby  separating  said 
Island  from  plalntUTs  land,  and  that  after- 
wards said  channel  of  said  Missouri  river 
was  filled  up  by  overflow  and  deposit  of  sand 
and  raud  therein,  so  that  the  mainland  and 
said  Island  became  united,  such  island  would 
not  be  an  accretion  to  plaintiff's  land,  and 
they  must  find  for  the  defendants."  Of  Its 
own  motion  the  court  also  gave  the  follow- 
ing: "To  constitute  an  Island,  within  the 
meaning  of  this  Instmctlon,  the  same  must 
be  of  a  permanent  character,  situate  in  the 
Missouri  river;  not  merely  surrounded  b; 
water  when  the  river  was  high,  but  perma- 
nently surrounded  by  a  channel  of  the  river; 
and  not  a  sand  bar,  subject  to  overflow  by 
the  rise  of  the  Missouri  river,  and  connected 
with  the  mainland  when  the  river  was  low." 
To  the  giving  of  which  instructions  of  de- 
fendants, as  well  as  the  one  by  the  court  mod- 
ifying and  exphiinlng  No.  8  of  defendants, 
the  plaintiff  then  and  there  excepted.  The 
court  refused  the  following  instructions 
prayed  by  plaintiff:  "No.  4.  The  court  In- 
structs the  Jury  that  If  you  believe  from  the 
evidence  that  the  land  in  controversy  was 
formed  in  the  Missouri  river  on  the  north 
side  of  the  main  channel  in  front  of  plain- 
tiff's deeded  land  mentioned  in  the  evidence 
by  a  sand  bar  forming  in  the  river  there  by 
additions  thereto  by  sand,  dirt,  and  sediment 
on  either  side  thereto,  and  by  the  space  be- 
tween said  bar  or  land  then  formed  and 
plaintiff's  deeded  land  filling  up,  or  by  the 
water  of  the  river  receding  therefimn,  until 
said  land  then  formed  and  plaintiff's  deeded 
land  became  one  continuous  body  of  land, 
your  finding  must  be  for  the  plaintiff,  pro- 
vided you  believe  and  find  from  the  evidence 
that  the  plaintiff  was  then  owner  of  the  deed- 
ed land  at  the  commencement  of  this  suit,  to 
wit,  lot  two,  section  twenty,  township  flfty- 
nlne,  of  range  thirty-eight,  in  this  county. 
No.  5.  Although  the  jury  may  find  that  the 
land  In  controversy  was  a  sand  bar  or  for- 
mation of  land  In  the  Missouri  river,  and 
that  a  slough  or  channel  existed.  In  which  a 
considerable  portion  of  the  Missouri  river 
ran,  between  the  said  land  and  the  shore  of 
said  original  Missouri  river,  and  that  said 
sand  bar  or  said  formations  afterwards,  by 
the  washing  of  said  Missouri  river,  filled  up 
said  channel,  and  attached  thereby  the  said 
sand  bar  or  formed  land  to  said  shore  land 
of  said  plaintiff  or  her  grantors,  yet  the  Jniy 
will  find  that  the  said  land  so  formed  and 
attached  to  said  mainland  was  the  property 
of  said  plaintiff,  unless  they  find  that  said 
land  so  formed  and  attached  lay  beyond  the 
center  of  the  main  channel  of  the  Missouri 
river  as  it  originally  ran."  The  jury  found 
for  defendants. 

T.  C.  Dungan,  for  appellant    H.  T.  Aikire 
and  S.  F.  O'Fallon,  for  respondents. 

QANTT,  J.  (after  stating  the  facts).    1.  As 
the  rights  of  the  parties  depend  upon  the 
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facts  found  by  the  Jury,  our  Inquiry  must  be 
directed  first  to  tbe  InstructlonB  given  for 
their  guide.  Beginning  first  with  the  in- 
structions asked  by  plaintiff  and  refused,  It 
will  be  noted  that  refused  Instructions  4  and 
5  announce  the  proposition  ttiat,  if  the  land 
In  controversy  was  originally  formed  In  the 
Missouri  river  as  an  Island  or  sand  bar  with 
a  channel  between  It  and  the  mainland  be- 
longing to  plaintiff,  and  that  by  accretions 
to  said  bar  or  island  on  the  south  side  It 
finally  extended  to  plaintiff's  land  on  the 
south  bank,  or  If  by  the  recession  of  the 
river  from  this  Intervening  channel  after  the 
formation  of  the  bar  or  Island  the  bar  and 
the  mainland  became  connected,  then  plain- 
tiff became  the  owner  thereof  as  an  accre- 
tion. This  Instruction  was  clearly  erroneous, 
In  that  It  ignores  the  fundamental  Idea  upon 
which  the  title  to  accretions  is  based,  name- 
ly, that  they  must  be  the  Imperceptible  or 
gradual  accretions  to  the  plaintiff's  lands,  or 
the  gradual  receding  of  the  river  therefrom. 
If  the  accretions  were  to  the  Island  on  the 
south  side  and  to  the  mainland  on  its  north 
side,  and  by  a  changeof  the  river  they  were 
thus  brought  together,  such  a  union  of  the 
two  tracts  did  not  make  the  Island  an  accre- 
tion to  the  mainland.  Rees  v.  McDaniel, 
115  Mo.  145,  21  S.  W.  913;  Perkins  v.  Adams 
(Mo.  Sup.)  33  8.  W.  778;  CJOoley  v.  Golden, 
117  Mo.  33,  23  S.  W.  100. 

2.  The  plaintiff's  first  Instruction  veas  also 
erroneous  in  this:  that  it  announces  the  doc- 
trine that  plaintiff  was  the  owner  of  all 
lands  made  and  formed  between  her  shore 
line  and  the  center  of  the  main  channel, 
whether  such  lauds  consisted  of  gradual  ac- 
cretions or  Islands  formed  in  the  river,  pro- 
vided they  became  attached  to  plaintiff's 
shore  line.  This  Is  an  assertion  of  the  right 
of  a  riparian  owner  to  all  lands,  whether  bars 
or  islands,  from  his  shore  line  to  the  center 
line  of  the  main  channel  of  the  river.  What- 
ever may  be  the  law  In  other  Jurisdictions, 
this  is  not  the  law  of  Missouri.  In  Missouri 
the  riparian  owner  only  owns  to  the  water's 
edge.  He  has  oo  claim  whatever  to  soil 
onder  the  river,  and  consequently  has  no 
title  to  Islands  which  spring  up  in  our  navi- 
gable rivers,  whether  ou  one  side  or  the 
other  of  the  center  line.  This  theory,  carried 
to  its  logical  conclusion,  would  forever  pre- 
clude the  idea  of  the  state's  ownership  in 
islands  formed  in  our  navigable  streams,  as 
the  several  riparian  owners  would  own  all 
the  lands  from  either  shore  to  the  center  line 
of  the  river.  Moreover,  It  conflicts  with  the 
law  of  accretions,  which  is  not  restrained  by 
the  original  center  line  of  the  river.  Rees  v. 
McDaniel,  115  Mo.  146,  21  S.  W.  913;  Oooley 
T.  Golden,  117  Mo.  33,  23  S.  W.  100;  Naylor 
V.  Cox,  114  Mo.  232,  21  S.  W.  589.  This  In- 
struction was  erroneous,  and  by  far  too  fa- 
vorable to  plaintiff;  and,  while  it  was  in  con- 
flict with  the  third  instruction  given  for  de- 
fendants, plaintiff  cannot  complain  of  an  er- 
ror committed  in  her  favor  and  of  her  own 


making.  Reardon  v.  Railway  Co.,  114  Mo. 
384,  21  S.  W.  731;  Baker  v.  Railroad  Co.  (Mo. 
Sup.)  26  S.  W.  ao  (dissenting  (H;>lnion,  Sher- 
wood, J.).  Defendants'  instructions  above 
set  forth  correctly  declared  the  law,  and,  as 
there  was  ample  evidence  from  which  the 
Jury  could  find  the  facts  upon  which  they 
were  predicated,  the  verdict  of  the  Jury  will 
not  be  disturbed,  and  the  Judgment  of  the 
circuit  court  Is  affirmed. 

BRACE,  C.  J.,  and  BARCLAY,  SHER- 
WOOD, MACPARLANB,  BURGESS,  and 
ROBINSON,  JJ.,  concur. 


SLY  et  ux.  V.  UNION  DEPOT  RY.  00. 
(Supreme  Covat  of  Missouri,   Division  No.  2. 

June  16,  1896.) 

Carkibrs  —  Neoligbncr  op  Mikok— Ikstructions 

—New  TriaI/— Peiucrt. 

1.  In  an  action  for  the  death  of  plain- 
tiff's son  at  about  the  age  of  14  years,  it  ap- 
peared that  while  attempting,  as  a  passenger, 
to  board  one  of  defendant's  cars  while  in  mo- 
tion, lie  was  swung  in  front  of  one  coupled  to 
it,  and  suBtained  fatal  injuries.  At  defendant's 
request  instructions  were  given  which  required 
only,  to  free  deceased  from  negligence,  that  he 
must  have  exercised  that  care  and  caution 
which  might  have  been  reasonably  expected 
from  one  of  his  age,  experience,  and  mtelli- 
gence.    Held,  that  they  were  properly  given. 

2.  The  granting  of  a  new  trial  on  the 
ground  of  miatalie  or  perjury  of  a  witness  (au- 
thorized by  Rev.  St.  1889,  t  2240)  rests  venr 
largely  in  the  discretion  of  the  trial  court;  and, 
unless  it  be  made  to  appear  that  such  discretion 
has  I>een  abused,  the  appellate  court  will  not 
Interfere. 

3.  Affidavits  that  witnesses  have  given  tes- 
timony in  other  cases  of  a  similar  character  con- 
trary to  that  given  on  the  trial  in  question  tend 
only  to  impeach  their  credit  or  character,  and 
not  to  sustain  a  charge  of  perjury. 

Appeal  from  St  Louis  circuit  court;  D.  D. 
Fisher,  Judge. 

Action  by  George  Henry  Sly  and  Eliza- 
beth N.  Sly  against  the  Union  Depot  Rail- 
way Ck>mpany  for  the  death  of  their  minor 
son.  From  a  Judgment  In  favor  of  defend- 
ant, plaintiffs  appeal.    Affirmed. 

C.  P.  &  J.  D.  Johnson  and  Geo.  S.  Grover, 
for  appellants.  Judson  &  Taussig,  for  re- 
spondent 

BURGiSSS,  J.  Plaintiffs,  who  were  on  the 
11th  day  of  July,  1893,  husband  and  wife, 
and  the  parents  of  Percy  G.  Sly,  then  about 
14  years  of  age,  sue  for  damages  on  account 
of  the  death  of  their  son,  caused  by  the 
alleged  negligence  of  the  servants  and  em- 
ployte  of  defendant  then  in  charge  of  its 
cars.  The  accident  occurred  In  the  city  of 
St.  Louis,  where  the  case  was  tried.  From 
a  verdict  and  Judgment  In  favor  of  defend- 
ant, plaintiffs  appealed. 

The  defendant  company  operates  an  elec- 
tric line  of  cars  from  the  center  of  the  city 
to  Tower  Grove  Park,  and  on  the  evening 
of  the  accident  deceased  boarded  car  Na 
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ISl,  down  In  the  city,  to  go  to  his  home, 
near  said  park.  While  on  the  way,  this  car, 
for  some  cause,  not  material,  became  dis- 
abled, and  bad  to  be  pushed  on  by  the  next 
car  (No.  153)  to  the  power  house,  where  It 
was  switched  off,  and  the  passengers  trans- 
ferred to  the  one  last  named.  By  the  dis- 
ablement of  said  car  the  one  next  succeed- 
ing it.  No.  153,  and  others  still  bade  of  it, 
were  delayed  to  such  an  extent  as  to  cause 
a  blockade,  so  that  when  No.  153  arrived  at 
Gravois  and  .Arsenal  street  station  and 
switch,  where  a  part  of  defendant's  cars 
usually  stop  to  swlteh  and  return  to  the 
city,  it  was  ordered  to  discharge  its  re- 
maining through  passengers  and  return 
down  town.  The  i>a8senger8  for  Tower 
Grove  were  instructed  to  take  another 
through  car.  Deceased  was  one  of  the  pas- 
sengers for  Tower  Grove  Park,  and  when 
through  car  No.  157  came  along  he  under- 
took to  Jump  on  ahead  of  others  who  were 
endeavoring  to  take  the  car  before  it  had 
reached  Its  regular  stopping  place.  This 
car  liad  an  open  car,  called  a  "trailer,"  at- 
tached to  it  in  the  rear.  Deceased  had  a 
basket  on  his  right  arm,  and  endeavored  to 
jump  on  the  front  car  as  It  passed  along, 
by  catching  hold  of  the  rear  dashboard  with 
his  left  hand,  whereby  he  immediately 
swung  between  the  front  and  rear  car,  and 
the  rear  car  passed  over  him,  and  injured 
him,  from  the  effects  of  which  he  died  with- 
in a  few  hours  thereafter.  Witnesses  on  be- 
half of  plaintiffs  testified  that  Just  as  de- 
ceased took  hold  of  the  dashboard  the  car 
gave  a  sudden  movement  or  Jerk  forward. 
There  was  evidence  on  the.  part  of  defendant 
to  the  contrary.  The  witnesses  also  differ- 
ed as  to  the  speed  of  the  train,  which  varied 
from  three  to  seven  miles  per  hour.  At  the 
time  of  the  accident  the  conductor  was  on 
the  front  platform  of  the  trailer.  When  he 
saw  deceased  approaching  the  train,  he 
called  to  him  to  keep  back,  and  motioned 
to  him  to  do  so,  but  he  paid  no  attention  to 
either.  As  soon  as  the  conductor  saw  the 
danger  the  boy  was  In,  he  gave  the  danger 
signal,  and  the  train  was  at  once  brought 
to  a  standstill,  but  it  was  too  late.  At  the 
time  of  and  prior  to  the  accident  the  boy 
was  in  the  employ  of  the  Samuel  C.  Davis 
Dry  Goods  Company,  and  passed  to  and 
from  his  home  to  his  work  daily  on  the  elec- 
tric street  cars  over  the  same  line  of  road. 

The  court,  in  behalf  of  plaintiff.  Instructed 
the  Jury  as  follows:  "The  Jurors  are  in- 
structed that  if  they  believe  and  find  from 
the  evidence  that  plaintiffs  are  husband 
and  wife;  that  the  deceased,  Percy  G.  Sly, 
was,  at  the  time  of  his  death,  the  minor 
son  of  plaintiffs;  that  on  or  atiout  the  lltb 
day  of  July,  1893,  at  the  city  of  St  Louis, 
he  was  on  one  of  the  cars  of  defendant  as 
a  passenger  for  hire,  for  the  purpose  of  be- 
ing carried  to  a  point  on  said  defendant's 
road  on  Arsenal  street  beyond  its  intersec- 
tion with  Gravois  avenue;   that  when  said 


car  upon  which  he  was  such  passenger 
reached  said  Arsenal  street  at  its  intersec- 
tion with  Gravois  avenue  the  defendant's 
employes  in  charge  of  said  car  directed  the 
said  Percy  G.  Sly  and  other  passengers  to 
leave  the  same,  and  take  passage  on  the 
next  car  following  the  said  car,  for  the  pur- 
pose of  being  carried  to  his  said  destination; 
that  In  pursuance  of  said  direction  the  said 
Percy  G.  Sly  left  said  car  at  or  near  the  in- 
tersection of  said  Arsenal  street  with  said 
Gravois  avenue,  for  the  purpose  of  taking 
another  car  for  his  said  destination;  that 
while  waiting  at  said  point  on  Arsenal 
street  two  cars  .of  the  defendant  passed 
without  stopping,  and  that  the  agent  of  de- 
fendant, in  charge  of  the  second  car  which 
so  passed,  directed  the  said  Percy  G.  Sly 
and  the  other  passengers  then  and  there 
standing  with  him  on  said  street,  to  take 
the  next  car  following;  that  the  next  car 
following,  when  it  got  near  or  opposite  to 
where  the  said  Percy  G.  Sly  stood  upon 
said  Arsenal  street,  bad  its  speed  slackened 
to  a  slow  rate,  as  if  it  was  going  to  be 
stopped,  for  the  purpose  of  permitting  the 
said  Percy  G.  Sly  and  the  other  said  pas- 
sengers to  get  upon  the  same;  that  the  said 
Percy  G.  Sly  thereupon  got  upon  the  run- 
ning board  of  said  car;  that  the  motorman 
in  charge  of  add  running  said  car  knew,  or 
by  the  exercise  of  reasonable  care  might 
have  known,  that  the  said  Percy  G.  Sly 
had  got  upon  the  said  car,  and  was  then 
and  there  standing  upon  the  running  lx>ard 
thereof,  but,  notwithstanding,  suddenly  start- 
ed the  car  forward  with  sufficient  force  to 
throw  the  said  Percy  O.  Sly  off  his  bal- 
ance; that  by  reason  of  such  sudden  start- 
ing of  the  car  the  said  Percy  G.  Sly  was 
thrown  from  his  balance  off  of  said  car, 
and  under  the  wheels  thereof,  and  thereby 
received  injuries  causing  his  death;  that 
the  said  Percy  G.  Sly  was  then  and  there  in 
the  exercise  of  the  same  care  as  is  cus- 
tomarily exercised  by  persons  of  ordinary 
pmdence  under  like  circumstances,— that 
then  the  Jurors,  if  they  so  find  the  facts  to 
be,  should  find  a  verdict  for  plaintiff;  and 
if  they  so  find  they  will  assess  their  dam- 
ages at  the  sum  of  five  thousand  dollars." 

Over  the  objection  and  exception  of  plain- 
tiffs the  following  instructions  were  given 
for  defendant:  "(1)  The  court  hereby  In- 
structs you  that  the  ground  of  plaintiffs'  suit 
against  the  defendant  Is  an  alleged  negli- 
gence on  defendant's  part,  and  that  such  neg- 
ligence cannot  be  presumed,  but  must  be  es- 
tablished by  plaintiffs  to  your  satisfaction  by 
proof.  Therefore,  although  you  find  that 
Percy  G.  Sly  was  injured  while  endeavoring 
to  get  on  one  of  defendant's  railway  trains, 
yet  that  fact  alone  does  not  entitle  plaintiffs 
to  recover  in  the  present  suit,  but,  before 
plaintiffs  can  recover  any  damages  in  this 
suit,  they  are  bound  to  prove  to  your  satis- 
faction that  the  injury  complained  of  was 
occasioned  by  the  negligence  of  defendant's 
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employes;  and,  unless  plaintiffs  have  oo 
proven,  your  verdict  should  be  for  the  de- 
fendant (2)  If  you  believe  from  the  evi- 
dence that  the  deceased,  Percy  G.  Sly,  did 
not  exercise  the  care  and  caution  which 
might  reasonably  be  expected  from  a  person 
of  the  age,  experience,  and  intelligence  that 
the  evidence  shows  him  to  have  been  at  the 
time  of  the  accident  complained  of,  but  that 
he  himself,  by  his  own  negligent  conduct, 
caused  or  contributed  to  cause  the  iujuriea 
which  resulted  in  his  death,  and  that  de- 
fendant's servants  in  charge  of  the  car  by 
which  he  was  Injured  could  not,  by  the  exer- 
cise of  a  high  degree  of  care,  have  avoided  the 
accident  after  they  became  aware,  or  by 
reasonable  care  would  have  become  aware, 
of  the  danger  to  which  the  deceased  exiwsed 
himself,  then  you  should  find  a  verdict  for 
the  defendant.  (3)  In  determining  whether 
Percy  G.  Sly  was  guilty  of  negligence  di- 
rectly contributing  to  the  accident  which 
resulted  in  his  death,  you  may  take  Into  con- 
sideration not  only  his  age,  but  also  his  previ- 
ous experience  in  getting  on  and  off  street 
cars,  as  the  same  appear  from  the  evidence, 
and  the  confidence  reposed  in  him  by  his 
parents  as  to  his  ability  to  take  care  of  him- 
self; and  you  are  instructed  that  it  was  the 
duty  of  the  deceased  to  exercise  the  care 
and  caution  which  might  be  expected  from 
a  person  of  his  age,  discretion,  and  experi- 
ence, as  the  same  is  shown  by  the  evidence. 
(4)  If  you  find  from  the  evidence  that  the 
deceased's  conduct  in  boarding  a  moving 
train  was  the  sole  canse  of  the  accident,  and 
that  defendant's  servants  In  charge  of  the 
cars  by  which  he  was  injured  were  free 
from  negligence  in  the  premises,  both  before 
and  after  danger  became  apparent,  then  your 
verdict  should  be  for  the  defendant,  without 
reference  to  deceased's  age  or  capacity.  (5) 
If  yon  believe  from  the  evidence  that  the 
direct  cause  of  Percy  G.  Sly's  death  was  not 
negligence  on  the  part  of  defendant's  em- 
ployes, but  negligence  of  his  own  in  trying 
to  board  an  electric  raUway  train  while  the 
same  was  In  motion,  then  you  should  find  a 
verdict  for  the  defendant.  (6)  If  yon  be- 
lieve from  all  the  evidence  in  this  case  that 
the  Injuries  which  caused  the  death  of  Percy 
G.  Sly  were  the  result  of  a  mere  accident  or 
mlsadventore,  and  that  the  same  were  not 
caused  by  the  negligence  of  either  the  de- 
ceased or  the  defendant,  then  you  should  re- 
turn a  verdict  for  the  defendant" 

After  the  rendition  of  the  verdict  in  favor 
of  defendant  plaintiffs  filed  their  motion  for 
a  new  trial,  alleging,  among  other  grounds, 
that  "perjury  or  mistake  was  committed  by 
witnesses  for  defendant"  In  support  of  this 
ground  for  a  new  trial  plaintiff  introduced  a 
large  number  of  affidavits,  which  relate  en- 
tirely to  the  alleged  attempted  illegal  procure- 
ment of  the  testimony  of  one  James  O'Con- 
nell  by  Thomas  C.  Barron,  claim  agent  for 
defendant  O'Gonnell  did  not  testify  at  the 
trial.     A  number  of  afiidavlts  were  also  filed 


by  plaintiffs  tending  to  show  that  John  Low, 
who  testified  in  behalf  of  defendant  was  a 
professional  witness  for  defendant  in  person- 
al injury  cases,  and  that  he  was  not  on  the 
cars  at  the  time  of  the  accident  and  that  he 
could  not  have  seen  It  Counter  affidavits 
were  filed  by  defendant  tending  to  disprove 
the  charge  made  in  the  motion. 

The  first  point  made  by  plaintiffs  Is  that 
the  court  gave  Improper  and  erroneous  in- 
struotiona  on  the  part  of  defendant  This 
contention  Is  based  on  the  assumption  that 
according  to  defendant's  InstructionB,  the 
attempt  of  deceased  to  board  the  car  while 
in  motion  was  negligence  per  se.  We  do  not 
think  any  such  deduction  can  be  drawn  from 
a  fair  and  impartial  reading  of  the  instruc- 
tions. Whether  or  not  deceased  was  guilty  of 
contributory  negligence  in  trying  to  board  the 
car  while  In  motion  depended  to  some  ex- 
tent upon  his  experience,  intelligence,  and 
the  rate  of  speed  at  which  it  was  then  mov- 
ing. That  he  was  not  wholly  absolved  from 
the  exercise  of  care  in  boarding  the  car 
while  it  was  moving  at  a  rate  of  speed  of 
from  three  to  seven  miles  per  hour  la,  we 
fhink,  too  clear  to  admit  of  dispute.  In 
HIdenhour  v.  Railway  Co.,  102  Mo.  270,  13 
&  W.  889.  and  14  S.  W.  760,  it  was  held  that 
the  court  could  not,  as  a  matter  of  law,  de- 
clare a  child  nine  years  of  age  to  be  in- 
capable of  negligence,  and  that  the  standard 
of  care  required  of  a  child  is  such  reasonable 
care  and  diligence  as  characterize  one  of  its 
experience  and  Intelligence.  This  is  the  role 
universally  announced  by  text  writers  and 
courts.  And  when  defendant's  instructions 
are  considered  together,  they  simply  required 
of  deceased  the  exercise  of  that  care  and  cau- 
tion which  might  be  reasonably  expected 
from  one  of  his  age,  experience,  and  intelli- 
gence, and  nothing  more.  The  Jury  found 
that  he  did  not  exercise  such  care  and  cau- 
tion, and  that  by  his  own  negligrence  in  try- 
ing to  board  the  train  while  it  was  moving 
at  the  rate  of  speed  that  it  was  moving  at 
that  time  he  was  guilty  of  negligence  which 
contributed  directly  to  his  injury.  He  was 
familiar  with  the  movement  of  the  cars,— rode 
on  them  every  business  day  in  going  to  his 
work  and  returning  therefrom  to  his  home. 
The  instructions  were  warranted  by  the  evi- 
dence, and  presented  the  case  with  seeming 
absolute  fairness  to  the  Jury.  What  has  been 
said  in  no  way  conflicts  with  Schepers  T, 
Railway  Co.,  126  Mo.  665,  29  S.  W.  712,  but 
is  in  perfect  harmony  with  that  case. 

We  come  now  to  that  ground  for  a  new 
trial  in  which  it  is  alleged  in  the  motion 
therefor  that  "perjury  or  mistake  was  com- 
mitted by  witnesses  for  the  defendant" 
SecUon  2240,  Rev.  St  1888,  provides  that: 
"In  every  case  where  •  •  •  the  court  is 
satisfied  that  perjury  or  mistake  has  been 
committed  by  a  witness,  and  is  also  satisfied 
that  an  improper  verdict  or  finding  was  oc> 
casloned  by  any  such  matters,  and  that  the 
party  has  a  lust  cause  of  action  or  defense. 
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it  shall  on  motion  of  the  proper  party  grant 
a  new  trial,"  etc.  Before  a  motion  to  set 
aside  the  verdict  of  a  Jury  and  grant  a  new 
trial  on  the  ground  that  perjury  has  been 
comfnitted,  the  court  In  which  the  motion  is 
niade  must  be  satisfied  of  the  truthfulness  of 
the  charge,  and  tliat  an  Improper  verdict  was 
occasioned  thereby.  But,  If  the  court  Is  not 
satisfied  of  both  of  these  things,  then  It 
logically  follows  that  the  motion  should  be 
denied.  The  granting  of  a  new  trial  on  such 
ground  rests  \eey  largely  in  the  discretion  of 
the  trial  court,  and,  unless  it  be  made  to 
appear  that  such  discretion  has  been  abused, 
this  court  will  not  interfere.  It  is  inconceiv- 
able how  any  one  can  read  the  conflicting 
allidaTlta  filed  in  this  case,  and,  without 
more,  liecome  satisfied  therefrom  that  per- 
jury was  committed  by  any  witness  for  the 
defendant.  The  atfidavit  of  James  O'Con- 
nell  goes  further,  perhaps,  towards  sustain- 
ing the  charge  (and  that  is  only  indirectly), 
than  any  other;  and  he  is  shown,  not  only 
by  the  affidavits  of  others,  but  by  bis  own, 
to  be  unworthy  of  t)elief  from  any  standpoint 
The  affidavits  tend  equally  as  strong,  if  not 
stronger,  to  sustain  the  witnesses  for  defend- 
ant than  they  do  to  show  that  any  of  them 
committed  perjury.  Tbat  the  court  was  not 
satisfied  that  perjury  had  been  committed 
Is  very  evident  from  its  denial  of  the  motion. 
It  has  been  held  that  a  verdict  obtained  by 
perjury  will  not  be  set  aside  unless  the  wit- 
ness has  been  convicted  of  perjury,  or  has 
died  since  the  trial,  and  his  conviction  thus 
rendered  impossible.  Dyche  v.  Fatten,  3 
Jones,  Eq.  332;  HiU.  New  Trial  (2d  Ed.)  508. 
There  Is  no  pretense  that  any  witness  who 
testified  for  defendant  has  been  convicted  of 
perjury,  or  died  since  the  trial  of  this  cause. 
Whatever  witnesses  in  this  case  may  have 
testified  to  in  others,  although  of  a  similar 
character,  has  no  tendency  to  sustain  the 
charge  of  perjury  In  this.  At  most,  sucb  affi- 
davits only  tend  to  impeach  the  credit  or 
character  of  the  witness  against  whom  made, 
and  a  new  trial  Is  rarely  ever  granted  upon 
that  ground.  Mayor  of  Liberty  v.  Bums,  114 
Mo.  426,  10  S.  W.  1107,  and  21  S.  W.  728, 
and  authorities  cited.  Finding  no  error  In 
the  record,  the  Judgment  Is  affirmed. 

GANTT,  P.  J.,  and  SHBBWOOD,  J.,  con- 
cur. 


STATE  ex  reL  WALKER,  Attorney  General, 
V.  DOBSON,  Judge. 

(Sopreme  Oonrt  of  Migaonri,   Division  No.  2. 
June  16,  1896.) 

Habsak  Corpus— Pititiok— SnptioiBKOT— Ccbti- 
OKAKi— When  Lies. 

1.  Rev.  St  1888,  I  6346,  requires  a  petition 
for  a  writ  of  hal>ea8  corpus  to  state  the  facts 
coucerning  the  impriaonment  and  true  cause 
thereof.  Id.  §  5347,  reqnireB  a  copy  of  the 
warrant  to  accomi>any  toe  petition,  or  an  ex- 
cuse for  its  absence  to  be  given.     Id.  {  6379, 


provides  that  no  court  shall  have  power  In 
habeas  corpus  proceedings  to  review  the  le- 
jTBlity  of  a  judgment  of  any  court  legally  con- 
stituted. Held,  that  a  writ  of  hal>ea8  corpus 
cannot  issue  where  the  petition  fails  to  state 
the  facta  concerning  the  imprisonment,  or  to 
excuse  the  absence  of  a  copy  of  the  warrant, 
and  also  shows  that  the  petitioners  are  held 
by  virtue  of  judgment  of  conviction  of  murder 
rendered  by  a  conrt  legally  constitnted,  and 
having  jurisdiction  of  the  offense,  and  all  un- 
der sentence  of  death. 

2.  Under  Const,  art  6,  }  3,  giving  the  su- 
preme court  superintending  control  of  all  in- 
ferior courts  with  power  to  issue  writs  of  cer- 
tiorari in  maintaining  such  control,  certiorari 
will  issue,  on  application  of  the  attorney  gen- 
eral, to  review  an  order  of  a  lower  court  direct- 
ing the  issuance  of  a  writ  of  habeas  corpus  to 
prisoners  held  under  sentence  of  death,  where 
the  petition  for  the  writ  of  habeas  corpus  shows 
that  the  lower  court  was  without  jurisdiction. 

Certiorari,  on  the  relation  of  the  attorney 
general,  against  Charles  L.  Dobson,  circuit 
Judge,  to  review  an  order  directing  the  issu- 
ance of  a  writ  of  habeas  corpus.  Writ 
quashed. 

R.  P.  Walker,  Atty.  Gen.,  In  pro.  per. 
Roberts  &  Roberts,  for  respondent 

SHERWOOD,  J.  One  of  the  Judges  of  this 
division,  at  the  instance  of  the  attorney  gen- 
eral, issued  a  writ  of  certiorari  directed  to 
respondent,  commanding  tbat  he  certify  to 
this  division  of  this  court  a  certain  petition 
for  a  writ  of  habeas  corpus,  filed  before  him 
by  Foster  Pollard  and  Frank  Harris,  to- 
gether with  all  such  other  papers  which  were 
on  file  In  said  proceeding,  or  of  record  there- 
in. Complying  with  our  said  writ.  In  obedi- 
ence thereto,  the  respondent  certified  to  this 
conrt  the  petition  aforesaid,  and  all  accom- 
panying papers,  etc.,  on  inspection  whereof 
we  entered  a  judgment  and  order  quashing 
said  habeas  corpus  proceedings,  and  now. 
as  la  proper,  we  proceed  to  give  the  reaaona 
which  dictated  our  said  action. 

The  petition  presented  to  the  circuit  court 
praying  for  the  writ  of  habeas  corpus,  after 
stating  that  petitioners  are  unlawfully  de- 
prived of  their  liberty  by  Keshlear,  marshal 
of  the  criminal  court  of  Kansas  Olty,  Mo., 
proceeds  to  state,  in  substance  and  effect, 
the  following  matters,  to  wit:  That  peti- 
tioners are  unlawfully  deprived  of  their  lib- 
erty, etc.;  that  said  lny>risonment  Is  illegal, 
because  petitioners  were  held  by  Walls,  jus- 
tice of  the  peace,  to  answer  to  the  grand 
Jury  for  the  crime  of  manslatighter,  and  re- 
quired to  give  ball  In  the  sum  of  11.600,  to 
answer  to  that  charge,  when,  without  any 
dismissal  of  the  charge  of  manslaughter,  pe- 
titioners were  indicted  for  the  crime  of  mur- 
der in  the  first  degree;  that  the  grand  Jury 
which  found  the  indictment  was  not  select- 
ed and  summoned  according  to  law;  that 
the  Indictment  was  insufficient  In  law,  be- 
cause It  does  not  charge  that  petitioners 
were  guilty  of  murder  In  any  degree,  the 
indictment  consisting  of  allegations  neces- 
sary to  prove  the  crime  of  murder  In  the 
first  degree;  that  the  names  of  all  the  wit- 
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nesses  before  the  grand  Jury  were  not  In- 
dorsed upon  the  indictment;  that  petitioners 
were  not  able  at  the  time  of  the  trial  to  pro- 
core  the  eTldence  they  desired;  that  they 
were  convicted  on  peijnred  testimony,  and 
have  recently  discovered  the  means  of  prov- 
ing tills;  that  petitioners  are  not  guilty  of 
the  crime  cliarged  against  them,  and  can 
prove  it;  that  they  are  under  sentence  of 
death  to  be  executed  May  15,  180C;  that  the 
court  liad  no  jurisdiction  of  the  persons  of 
petitioners,  nor  of  -  the  offense  charged 
against  them,  etc.  The  following  is  the  re- 
turn to  the  writ  of  certiorari:  "In  obedience 
to  the  within  writ,  I  herewith  tetum,  and 
cause  to  be  transmitted  to  the  cleric  of  the 
supreme  court,  the  original  petition,  and  all 
the  papers  in  and  pertaining  to  the  matter 
of  the  liabeas  corpus  referred  to  in  said  writ; 
also,  a  certified  copy  of  the  order  of  the  Jack- 
son county  circuit  court,  entered  of  record  in 
said  cause,  as  fully  as  the  record  and  files 
remain  before  me.  I  further  return  and  cer- 
tify that  the  writ  of  halieaB  corpus  referred 
to  was  issued  by  me  about  seven  o'clock  of 
the  morning  of  May  14th,  after  a  ccmference 
with  my  associates  on  the  circuit  t)ench  of 
the  16th  Judicial  circuit,  and  with  their  con- 
sent and  approval,  both  as  to  the  time  fixed 
for  the  return  of  said  writ,  aa  weU  as  the 
issuance  of  the  same.  My  associates  refer- 
red to  are  Judge  Edward  L.  Scairitt,  presid- 
ing in  division  Na  1,  Judge  Jas.  EL  Slover, 
presiding  in  division  2,  and  Judge  John 
W.  Henry,  presiding  in  division  3  of  said  cir- 
cuit court  at  Kansas  City,  and  each  and  all 
of  said  Judges  were  invited  and  expected  to 
sit  at  the  hearing  upon  the  return  of  said 
writ.  I  further  return  and  certify  that  it 
was  distinctly  understood  l>etween  myself 
and  the  attorney  for  the  petitioners  that,  if 
they  were  not  remanded  into  custody,  they 
would  under  no  circumstances  be  discharged 
until  the  supreme  court  of  Missouri  should 
pass  upon  the  questions  the  circuit  court  might 
find  to  t>e  involved.  Given  under  my  hand, 
ttiis  May  leth,  1896.  Charles  L.  Dobeon, 
Judge  16th  Judicial  Circuit" 

The  first  question  for  determination  is  the 
sufficiency  of  the  petition  for  the  issuance 
of  the  writ  prayed  for  by  petitioners,  and 
granted  by  the  circuit  Judge.  It  is  to  be  re- 
marked of  the  petition  that  it  signally  fails 
to  conform  to  any  Imown  rule  of  pleading 
applicable  to  cases  of  this  sort.  Portions  of 
it  consist  of  mere  legal  conclusions;  the  resi- 
due of  inconsequential  statements,  which  do 
not  in  any  manner  tend  to  affect  or  Impair 
the  Jurisdiction  of  the  triad  court.  As  is  ot>- 
served  by  an  author  of  acknowledged  merit: 
"The  application  for  a  writ  of  liabeas  corpus 
should  put  before  the  court  or  Judge  facts 
enough  to  permit  an  intelligent  Judgment  to 
be  formed  of  the  case.  The  rules  of  good 
pleading  should  be  followed.  Oonciusions  of 
law  should  be  avoided.  The  petition  should 
show  in  what  the  illegality  consists,  and 
this  should  be  done  by  stating    the  facts 


showing  it,  as  contradistinguished  from  a 
mere  statement  of  a  conclusion  from  the 
facts.  Upon  his  petition  for  a  tiat)eas  corpus, 
the  relator  must  state  in  his  petition  the 
cause  of  his  detention,  or  for  what  offense 
he  was  arrested,  if  any,  and  set  out  a  copy 
of  the  warrant  of  commitment,  or  make  af- 
fidavit that  the  Jailer  refused  to  give  him  a 
copy."  Church,  Hab.  Corp.  (2d  Ed.)  i  91,  and 
cases  cited.  Section  5346  of  the  habeas  cor- 
pus act  makes  similar  requirements,  because 
it  declares  that  the  petKion  for  the  writ 
"must  state  •  •  •  all  the  facts  concern- 
ing the  imprisonment  or  restraint,  and  the 
true  cause  thereof;  •  •  *  and,  if  the  im- 
prisonment be  alleged  to  be  illegal,  the  pe- 
tition must  allege  in  what  the  iUegallty  con- 
sists." Here  the  petition  states  the  fact  of 
the  imprisonment,  but  not  the  cause  thereof. 
And  section  5347  requires  that  a  copy  of  the 
warrant  accompany  the  petition,  or  an  ex- 
cuse be  given  for  its  absence;  and  there  is 
no  such  averment  nor  excuse.  Elsewhere  it 
has  been  ruled,  under  a  section  identical 
with  the  one  Just  quoted,  that  by  tliat  por- 
tion of  it  which  recites  that  "if  the  imprison- 
ment is  Illegal,"  etc.,  the  statute  contemplates 
that  the  facts  showing  wherein  the  alleged 
Illegality  consists  should  be  stated.  Ex 
parte  Deny,  10  Nev.  212.  In  the  case  before 
us,  the  petition  does  not  state,  nor  pretend 
to  state,  "all  the  facts  concerning  the  im- 
prisonment and  the  true  cause  thereof." 
There  is  not  even  an  allusion  to  those  facts, 
or  to  the  cause  of  detention,  contained  in  the 
I>e1ition.  And,  where  the  statute  requires  a 
certain  allegation  in  an  application  of  this 
kind,  the  absence  of  such  allegation  Is  a  fatal 
defect  People  v.  Cowles,  59  How,  Prac.  287. 
And  with  regard  to  the  alleged  insufilciency 
of  the  indictment,  the  original  accompanies 
the  papers  herein,  and  presumably  was  filed 
with  the  petition  for  hatieas  corpus.  It 
shows  an  instrument  valid  in  every  respect 
on  its  face.  This  amply  refutes  the  allega- 
tions made  as  to  its  invalidity.  But,  for 
reasons  to  be  now  stated,  we  need  not  pause 
to  inquire  whether  the  indictment  was  valid 
or  not  Whether  the  grand  Jury  which  pre- 
sented it  was  properly  summoned  or  not, 
whether  the  names  of  ail  the  witnesses  were 
indorsed  on  the  indictment  wtiether  defend- 
ants therein  were  able  to  procure  the  evi- 
dence they  desired,  whether  they  were  con- 
victed on  perjured  testimony,  nor  whether 
they  were  guilty  of  the  crime  charged  against 
them,  nor  whether  they  can  prove  this.  All 
these  things  are,  however,  urged  to  show, 
and  as  a  means  of  showing,  that  the  court 
(what  court  is  not  stated)  had  no  Jurisdic- 
tion of  the  subject-matter  or  of  the  persons 
of  the  petitioners,  or  the  offense  charged 
against  them,  which  latter  matters  are  sim- 
ply the  statement  of  legal  conclusions.  It  Is, 
however,  stated  that  the  petitioners  are  un- 
der sentence  of  death.  From  this  it  must  be 
presumed  tliat  judgment  had  been  rendered 
against  them  by  the  criminal  court  of  Jack- 


Digitized  by  CjOOQ IC 


240 


36  SOUTHWESTERN  REPOKTER. 


(Moi. 


son  county,  Mo.,  Inasmucta  as  tbey  are  said 
to  be  In  tbe  custody  of  the  marshal  of  that 
court  And  as  pleadings  are  to  be  taken 
most  strongly  against  the  pleader,  as  courts 
of  this  state  take  judicial  notice  of  the  exist- 
ence and  jurisdiction  of  all  courts  In  tills 
state,  and  as  sentence  of  death  is  the  cus- 
tomary accompaniment  and  result  of  a  judg- 
ment of  a  court  possessed  of  criminal  juris- 
diction, the  petition  for  Iiabeas  corpus,  in  ef- 
fect, alleges  that  petitioners  liave  liad  ren- 
dered against  them  for  the  crime  of  murder 
in  the  first  degree  a  judgment  and  sentence 
of  death  by  the  criminal  court  of  Jacl^son 
county  (a  court  of  competent  jurisdiction); 
and  this  is  the  basis  on  which  they  ask  to  be 
discharged  on  habeas  corpus,  because  they 
claim  tliat  that  court  liad  no  jurisdiction  of 
the  subject-matter,  etc.,  for  the  reasons  stat- 
ed in  the  petition  as  already  set  forth.  Sec- 
tion 5379,  hoiweTer,  of  the  habeas  corpus  act, 
declares:  "But  no  court,  under  the  provi- 
sions of  this  chapter,  shall  •  •  •  have 
power  to  inquire  into  the  legality  or  justice 
of  any  •  •  •  judgment  *  *  • '  of  any 
court  legally  constituted."  That  the  criminal 
court  of  Jaclcson  county  is  a  court  of  gen- 
eral jurisdiction  as  to  all  criminal  prosecu- 
tions, and  therefore  "legally  constituted,"  Is 
a  matter  of  judicial  notice.  Now,  all  the  au- 
thorities hold  that  a  petition  asking  the  re- 
lief petitioners  seek  must  on  Its  face  show 
"probable  cause";  and,  when  it  appears 
from  the  party's  own  showing  that  there  la 
no  ground  prima  facie  for  hia  discharge,  the 
court  will  not  issue  the  writ.  In  short,  the 
writ  of  habeas  corpus  Is  a  writ  of  right,  but 
not  a  writ  of  course.  That  cause  must  be 
shown  Is  apparent  as  well  from  the  authori- 
ties as  from  the  language  of  section  5346,  re- 
quiring that  the  petition  "muat  state  all  the 
facts  concerning  the  imprisonment  or  re- 
straint, and  the  true  cause  thereof";  appar- 
ent, also,  from  the  language  of  section  6348, 
requiring  that  the  writ  be  granted  without 
delay,  "unless  It  appear  from  the  petition  it- 
self or  the  documents  annexed  that  the  par- 
ty can  neither  be  discharged  nor  admitted 
to  ball,  nor  In  any  other  manner  relieved 
under  the  provisions  of  this  chapter."  The 
Issuance  of  the  writ  is  not  a  mere  perfunc- 
tory operation.  It  is  not  to  be  "had  for  the 
asking."  It  Is  Intended  aa  a  relief  alone 
against  unlawful  imprisonment;  and  no  im- 
prisonment is  unlawful  when  the  process  Is 
a  justification  of  the  ofiicer.  Ck>m.  v.  Lecky, 
1  Watts,  67.  Judicial  discretion  Is  as  neces- 
sary in  the  issuance  of  the  writ  as  In  the  is- 
suance of  any  other  writ  whatsoever.  It  can 
only  properly  Issue  to  one  entitled  to  it  ei- 
ther under  the  common  law  or  under  the 
statute.  Were  this  otherwise,  the  writ  would 
descend  from  Its  high  plane,  and  its  issu- 
ance become  a  mere  ministerial  act,  which 
could  be  performed  by  the  clerk  of  a  court 
as  well  as  by  the  judge.  Prior  to  the  year 
1820,  an  erroneous  opinion  waa  prevalent 
that  the  court  was  bound  to  issue  the  writ 


as  a  matter  of  course,  and  at  all  events^ 
without  using  its  discretion  in  determining 
the  sufficiency  of  the  grounds  on  which  the 
writ  was  prayed.  Since  then,  however,  all 
the  later  rulings,  both  in  England  and  Ameri- 
ca, establish  that  a  statement  of  facts  show- 
ing probable  cause  must  precede  the  obtain- 
ing of  the  writ,  whether  it  be  granted  at 
common  law  or  under  the  statute.  Some- 
times, the  court,  to  avoid  the  vain  and  nu- 
gatory issuance  of  the  writ,  will  grant  a  rule- 
nisi  at  the  outset,  to  show  cause  why  the 
writ  should  not  Issue,  and  will  not  go  through 
the  barren  formality  of  Issuing  the  writ, 
when  the  ihevitable  result  would  be  the  re- 
manding of  the  prisoner.  These  views,  it 
scarcely  needs  saying,  are  supported  by 
abundant  authority.  Sims'  Case,  7  Gush. 
285;  Watkins'  Case,  3  Pet  201;  Church, 
Hab.  Corp.  (2d  Ed.)  |  82,  and  other  case» 
there  cited. 

In  the  case  at  bar,  not  only  Is  there  an  en- 
tire failure  to  show  probable  cause  why  the 
writ  should  issue,  but  on  the  contrary  there- 
of. It  Is  to  be  Inferentlally,  but  substantially, 
gathered  from  the  petition,  that  the  petition- 
ers are  held  by  virtue  of  a  judgment  ren- 
dered against  them,  sentence  of  death  pro- 
nounced against  them,  and  a  warrant  for 
their  execution  issued,  and  in  the  hands  of 
the  marshal.  With  some  of  these  facts  ac- 
tually, the  residue  virtually,  apparent  on  the 
face  of  the  petition,  a  prima  facie  case  was 
made  out  against  petitioners,  and  probable 
cause  that  they  were  lawfully  restrained  of 
their  liberty;  and  that  too,  by  the  judgment 
of  a  "court  legally  constituted,"  since  the  cir- 
cuit judge  who  granted  the  writ  was  bound 
to  take  judicial  notice  that  the  court  render- 
ing the  judgment  was  legally  constituted,  or- 
ganized, and  established,  and  had  general  ju- 
risdiction over  all  criminal  cases,  and  wa» 
therefore  bound  to  presume  the  correctneB» 
of  Its  action  In  the  given  case.  Section  5370, 
already  quoted,  is  only  declaratory  of  the  fa- 
miliar principle  that  a  judgmoit  of  a  court 
of  competent  jurisdiction  cannot  be  defeated 
or  overthrown  by  a  collateral  attack;  and 
the  same  rule  prevails  regarding  a  judgment 
assailed  by  the  issuance  of  a  writ  of  habeas- 
corpus  rendered  In  a  criminal  cause,  by  a 
court  of  general  criminal  jurisdiction,  as  in 
the  case  of  an  attach  collaterally  made  upon 
a  judgment  rendered  In  similar  circumstan- 
ces in  a  civil  action.  Now,  nothing  is  better 
established  than  that  the  writ  of  habeas  cor- 
pus possesses  none  of  the  attributes  or  ■per- 
forms  any  of  the  functions  of  a  writ  of  er- 
ror or  an  appeal  or  certiorari.  Brown,  Jur. 
{  104;  Church,  Hab.  Corp.  i  196.  By  it  n& 
mere  error  occurring  at  or  prior  to  the  trial 
can  be  reviewed,  retried,  or  relltigated. 
Mere  errors  or  irregularities  which  occur  an- 
tecedent to  or  during  the  progress  of  the  trial 
cannot  abate  the  force  and  efTect  of  the  judg- 
ment of  a  court  of  competent  jurisdiction,, 
nor  be  Investigated  by  habeas  corpus.  Thus,, 
after  conviction  and  Judgment,  the  courts. 
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on  habeas  corpus,  wUI  aot  inquire  into  tbe 
legality  of  tJbe  grand  jury,  liow  it  was  8um- 
Diuned,  etc;  nor  can  the  sufficiency  of  tbe 
evidence  on  which  the  prisoner  was  convict- 
ed l>e  investigated,  nor  the  facts  thereof  re- 
tried, or  tile  evidence  reviewed;  nor  will  the 
prisoner  be  permitted  to  disprove  tlie  charge 
on  which  he  was  found  guilty;  nor  can  a  de- 
fective indictment,  one  which  would  be  held 
iMid  on  demurrer,  be  Investigated,  nor  made 
the  subject  of  further  inquiry  or  review. 
The  writ  of  habeas  corpus  is  not  framed  to 
retry  Issues  of  fact,  or  review  the  proceed- 
ings of  a  legal  trial,  however  irregular  or  er- 
roneous. Church,  Hab.  Corp.  (2d  Ed.)  U 
367a,  348,  350,  362,  297,  196,  246,  87,  236,  363, 
73,  and  cases  cited;  Brown,  Jur.  {  104.  If 
a  criminal  char^ge  is  colorable,  or  "sufficient 
to  set  tbe  Judicial  mind  in  motion,"  or  to 
call  upon  it  to  act,  or  makes  some  approach 
towards  charging  a  criminal  offense,  or  inti- 
mates the  facts  necessary  to  constitute  the 
offense  and  a  purpose  to  declare  thereon,  or 
tends  to  show  a  criminal  offense,  no  mntter 
how  informal  or  defective,  or  has  a  legal 
tendency  to  prove  each  requirement  of  the 
statute,  it  will  shield  the  proceedings  from  col- 
lateral attack.  Van  Fleet,  Coll.  Attack,  $ 
304.  In  a  word,  no  errors  or  irregularities 
not  going  to  the  question  of  Jurisdiction  are 
reviewable  on  habeas  corpus.  Id.  And,  as 
to  Jurisdiction,  every  court  in  this  state  is 
bound  to  take  Judicial  notice  of  the  fact  that 
the  criminal  court  of  Jackson  county  has  a 
general  Jurisdiction  to  deal  with  criminal 
causes;  so  that,  when  a  Judgment  of  that 
court  is  brought  in  question  respecting  any 
given  case  of  that  dass,  it  will  be  presumed 
that  It  bad  Jurisdiction  of  tbe  person  tried, 
as  well  as  Jurisdiction  of  the  subject-matter, 
to  wit,  over  that  class  of  cases;  the  latter, 
a  Jurisdiction  conferred  by  law,  and  tbere- 
fok-«  a  matter  of  Judicial  notice.  Judge  Cool- 
ey  says:  "It  is  not  to  be  assumed  that  a 
court  of  general  Jurisdiction  has  in  any  case 
proceeded  to  adjudge  upon  any  matters  over 
which  it  has  no  authority;  and  its  Jurisdlc 
ti(m  is  to  be  presumed,  whether  there  are  re- 
citalr  in  its  records  to  show  it  or  not." 
Const.  Lim.  (6th  Ed.)  500.  Speaking  of  the 
difCerenoe  between  courts  of  general  and 
those  of  limited  Jurisdiction,  and  of  the  con- 
clusive presumptions  attendant  on  the  acts 
and  A^Jndicatlons  of  the  former,  Mr.  Justice 
Baldwin  89  79:  "A  court  which  is  competent 
by  its  coDstirution  to  decides  on  its  own  Ju- 
risdiction, and  to  exercise  it  to  a  final  Judg- 
ment, without  setting  forth  their  proceedings, 
tb«  facts  and  evidence  on  which  it  is  ren- 
dered, whose  record  is  absolute  verity,  not 
to  be  impugned  by  averment  or  proof  to  the 
contn,.ry,  is  of  the  first  description.  There 
can  be  no  Judicial  Inspection  behind  the  Judg- 
ment save  by  appellate  power."  Grignon  v. 
Astor,  2  How.  319.  In  Ex  parte  Watkins,  3 
Pet  ld3.  Chief  Justice  Marshall,  when  speak- 
ing of  the  conclusive  effect  of  Judgments  of 
courts  of  general  Jurisdiction,  said:  "An  im- 
v.368.w.no.2— 16 


prisonment  under  a  Judgment  cannot  be  im- 
lawful,  unless  that  Judgment  be  an  absolute 
nuUity;  and  it  is  not  a  nullity  if  the  court 
has  general  Jurisdiction  of  the  subject,  al- 
though it  should  be  erroneous.  The  circuit 
oourt  for  the  District  of  Columbia  is  a  court 
of  record,  having  general  Jurisdiction  over 
criminal  cases.  An  offense  cognizable  in  any 
court  is  cognizable  in  that  court.  If  the  of- 
fense be  punishable  by  law,  that  court  la 
competent  to  indict  the  punishment  The 
Judgment  of  such  a  tribunal  has  ail  tbe  ob- 
ligation which  tbe  Judgment  of  any  tribunal 
can  have.  To  determine  whether  tbe  offense 
charged  In  the  indictment  be  legally  punish- 
able or  not  is  among  the  most  unquestion- 
able of  its  powers  and  duties.  Tbe  decision 
of  this  question  is  the  exercise  of  Jurisdic- 
tion, whether  the  Judgment  be  for  or  against 
the  prisoner.  The  Judgment  is  equally  bind- 
ing in  tbe  one  case  and  in  tbe  other,  and 
must  remain  in  full  force,  unless  reversed 
regularly  by  a  superior  court  capable  of  re- 
versing it  *  •  •  The  question  whether 
any  offense  was  or  was  not  committed— that 
is,  whether  the  indictment  did  or  did  not 
show  that  an  offense  had  been  committed— 
was  n  question  which  that  court  was  compe- 
tent to  decide.  If  its  Judgment  was  errone- 
nous,  •  •  •  still  it  is  a  Judgment,  and,  un- 
til reversed,  cannot  be  disregarded."  3  Pet. 
193.  On  this  subject  of  attaining  a  Judg- 
ment collaterally  on  habeas  corpus,  It  has 
been  ruled  in  Georgia  that,  after  a  Judgment 
of  conviction  for  felony  has  been  affirmed  by 
the  supreme  court  on  writ  of  error  brought 
by  the  convict,  the  legality  of  his  conviction 
cannot  be  drawn  in  question  by  a  writ  of 
habeas  corpus  sued  out  by  him,  or  by  anoth- 
er person  in  his  behalf,  save  for  want  of  Ju- 
risdiction appearing  on  the  face  of  tbe  record 
as  brought  from  the  court  below  to  the  su- 
preme court  Such  affirmance  implies  that 
be  was  tried  by  a  court  of  competent  Juris- 
diction legally  constituted,  and  nothing  to  the 
contrary  can  be  shown  otherwise  than  by  in- 
spection of  the  record.  Daniels  v.  Towers, 
79  Ga.  785,  7  S.  E.  120. 

It  will  be  noted  that  the  petition  for  the 
writ  herein  makes  no  pretense  that  the  crim- 
inal court  did  not  have  Jurisdiction  in  murder 
cases  or  over  the  persons  of  defendants,  but 
claims  that  it  did  not  have  such  Jurisdiction 
because  of  defects  in  tbe  indictment,  defective 
summoning  of  tbe  grand  Jury,  perjured  testi- 
mony, etc.,  all  of  which,  as  already  seen,  do 
not  abate,  in  any  respect,  the  Jurisdiction  of 
tbe  court  over  tbe  subject-matter,  to  wit,  its 
right  and  authority  to  try  criminal  cases,  nor 
its  Jurisdiction  over  tbe  persons  of  petition- 
ers. But  it  Is  unnecessary  to  extend  this  dis- 
cussion further,  nor  to  multiply  authorities 
which  declare  a  very  familiar  principle.  This 
record,  then,  presents  tbe  case  of  a  petition 
which  fails  to  comply  with  statutory  provi- 
sions and  requirements  the  most  obvious, 
which  fails  to  state  probable  cause,  which 
does  not  make  out  a  prima  facie  case,  which 
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indubitably  and  by  Inevitable  Inference  shows 
that  a  Judgment  has  been  rendered  against 
the  petitioners  In  a  court  legally  constituted, 
and  where  the  Indictment  plainly  charges 
murder  In  the  first  degree,  where  the  petition 
expressly  states  that  they  are  under  sentence 
of  death;  and  yet  on  this  petition  thus  drawn, 
and  in  disregard  of  an  express  statutory  dec- 
laration that  "no  court  shall  have  power  to 
Inquire  Into  the  legality  or  justice  of  any 
judgment  of  any  court  legally  constituted," 
and  in  disregard  of  familiar  principles  enun- 
ciated by  all  the  authorities,  the  writ  of  ha- 
beas corpus  has  been  granted,  and  tbe  petl- 
Uoners  brought  before  the  court  which  caused 
it  to  issue.  What  was  the  object  and  pur- 
pose of  its  Issuance?  Was  it  to  go  through 
with  tbe  idle  ceremony  of  bringing  the  peti- 
tioners l>tifore  the  respondent  and  then  re- 
manding them,  or  was  It  in  order  to  have  wit- 
nesses summoned,  reopen  and  try  anew  the 
issues  of  fact  and  of  law  already  adjudged 
and  determined  by  the  solemn  adjudication  of 
a  court  of  competent  jurisdiction,— a  Judg- 
tAeat  afterwards  affirmed  by  this  court?  Or 
did  the  writ  Issue  merely  to  have  witnesses 
summoned,  take  their  testimony,  and  thus 
show  that  the  wrong  result  had  been  reached 
on  the  trial  bad  and  the  adjudication  made, 
and  then  remand  the  prisoners?  It  matters 
not  what  the  purpose  was  or  the  object  In 
view.  In  any  event,  the  issuance  of  the  writ 
was  In  disregard  of  tbe  plainest  statutot; 
provisions  and  prohibitions,  and  was  the  es- 
tablishment of  a  precedent  most 'dangerous  in 
its  tendencies  and  innovations,  and  one  not  to 
be  contemplated  without  the  gravest  appre- 
hensions. .Tnst  look  at  it!  If  such  a  proceed- 
ing as  this  is  to  be  tolerated,  after  a  man  has 
been  duly  tried  and  convicted  of  murder,  and 
Judgment  rendered,  and  that  Judgment  afflrm- 
ed  In  this  court  and  tbe  day  of  his  execution 
i>et  any  probate  or  county  judge  in  the  state 
may,  if  the  trial  has  happened  In  his  county. 
Interpose  with  a  habeas  corpus,  retry  the  case 
on  the  merits.  Impeach  the  judgment  of  the 
trial  court,  and  discharge  the  prisoner.  If,  In  bis 
opinion,  this  be  the  correct  thing  to  do.  The 
fact  thnt  In  this  instance  the  writ  has  been 
Issued  by  the  judge  of  a  circuit  court,  a 
court  of  general  Jurisdiction,  does  not  alter 
the  complexion  of  the  case  in  the  least  be- 
cause, after  all,  the  sole  question  to  be  an- 
swered is:  Does  the  power  exist  anywhere 
in  this  state  thus  collaterally  to  Impeach  the 
Judgments  of  courts  of  competent  jurisdiction, 
and  thus  to  thwart  the  judgments  and  man- 
dates of  this  court?  We  are  not  of  opinion 
that  any  such  power  or  Jurisdiction  exists  or 
has  any  foundation  either  in  statutory  law  or 
in  legitimate  precedents.  Besides,  granting 
tlie  existence  of  a  general  Jurisdiction  in  re- 
spondent to  issue  writs  of  habeas  corpus,  still 
that  jurisdiction  never  attached  in  this  partic- 
ular case.— was  not  put  in  motion  by  reason  of 
tbe  fact  that  such  allegations  as  the  statute  re- 
quires to  be  made  in  the  petition  as  the  basis 
for  the  Issuance  of  the  writ  in  sections  5346 


and  5317  were  not  made;  the  rule  being  that 
when  "the  law  conferring  the  power  on  the 
court  to  act  In  the  matter  requires  the  alle- 
gation of  a  i>artlcular  fact  to  exist  as  a  con- 
dition to  its  exercising  its  power,  such  fact 
must  be  averred,  for  this  refers  to  and  cir- 
cumscribes the  power  of  the  court  to  act  ex- 
cept upon  the  existence  of  such  fact."  Brown, 
Jur.  §  1.  And  such  general  jurisdiction  was 
never  set  in  motion,  because,  further,  it  is 
apparent  on  the  face  of  the  petition  that  the 
parties  could  neither  be  discharged  nor  ad- 
mitted to  ball,  nor  In  any  manner  relieved. 
Section  5348.  But  It  may  perhaps  be  said 
that  section  5402  of  the  habeas  corpus  act 
provides  a  i)enalty  of  not  exceeding  $1,000,  in 
favor  of  any  party  aggrieved,  where  a  court 
or  magistrate  refuses  tbe  writ  This  Is  a 
grievous  misapprehension  of  that  section,  be- 
cause, by  the  very  terms  of  that  section,  the 
penalty  can  be  exacted  only  when  the  writ 
"may  lawfully  Issue,"  and  when  It  may  law- 
fully issue  is  determined  by  prior  sections  of 
the  same  chapter.  Moreover,  It  Is  proper  to 
say  Just  here  that  the  penalty  provision  has 
its  original  in  the  statute  of  31  Car.  IL  Pos- 
sibly, parliament  had  the  power  to  provide 
and  enforce  a  penalty  In  the  circumstances 
mentioned;  but  under  the  express  provisions 
of  article  3  of  our  state  constitution,  which 
divides  the  powers  of  government  into  three 
distinct  departments,- the  legislative,  execu- 
tive, and  Judicial,— and  forbids  either  of  those 
departments  to  exercise  any  power  properly 
belonging  to  either  of  the  others,  "except  in 
the  instances  in  this  constitution  expressly  di- 
rected or  permitted,"  the  legislature  of  this 
state  has,  in  our  opinion,  no  power  to  provide 
a  penalty  for  a  Judge  or  court  simply  because 
a  writ  of  habeas  corpus  is  denied,  which  de- 
nial Is  based  upon  an  honest  endeavor  to  dis- 
charge what  Is  believed  to  be  the  demands  of 
recognized  and  imperative  Judicial  duty.  If 
the  legislature  may  go  further  than  this,  then 
It  can  destroy  the  independence  of  the  Judi- 
ciary, and  punish  a  judge  because  he,  after 
due  deliberation,  denies  any  other  writ  or 
honestly  enters  or  renders  any  merely  errone- 
ous order  or  judgment  On  this  point  it  Is 
very  forcibly  said  by  Mr.  Justice  Brewer: 
"Nothing  is  more  Important  in  any  country 
than  an  Independent  judiciary;  and  nowhere 
is  it  more  important  so  absolutely  essential, 
as  under  a  popular  government  No  man  can 
be  a  good  judge  who  does  not  feel  perfectly 
free  to  follow"  the  dictates  of  his  own  judg- 
ment, wheresoever  it  may  lead  him;  and,  in 
a  country  where  popular  clamor  Is  apt  to 
sway  the  multitude,  nothing  is  more  Impor- 
tant than  that  the  Judges  should  be  kept  as 
independent  as  possible;  and  it  is  the  univer- 
sal experience,  and  the  single  voice  of  the 
law  books,  tliat  the  one  thing  essential  to 
their  independence  Is  that  they  should  not  be 
exposed  to  private  action  for  damages  for 
anything  they  may  do  as  Judges."  Cooke  v. 
Bangs.  31  Fed.  640.  See,  also,  1  Ttagg.  Torts, 
pp.  120,  121;  Bradley  v.  Fisher,  13  Wall.  333. 
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Hayinj;  said  thus  much  regarding  the  pro- 
ceeding had  before  the  learned  respondent  In 
respect  to  the  issuance  of  the  writ  of  habeas 
corpus,  we  come  now  to  consider  the  issuance 
of  oar  writ  of  certiorari  herein  to  bring  the 
proceedings  aforesaid  before  us.  This  writ 
was  Issuable  at  common  law  before  the  pro- 
ceedings instituted  had  culminated  In  a  trial, 
order,  or  Judgment,  and  was  based  on  the  ab- 
sence or  the  excess  or  usurpation  of  Jurisdic- 
tion on  the  part  ot  the  tribunal  from  which 
the  proceedings  were  removed.  2  Spell.  Extr. 
Rel.  it  1926,  1928,  1921.  1930;  1  Tldd,  Prac. 
(4th  Am.  Ed.)  398;  Goodrlght  v.  Dring,  2 
DowL  &  R.  407;  Cross  t.  Smith,  2  Ld.  Raym. 
836;  Com.  Dig.  (4th  Ed.)  tit  "Certlorart"; 
Harris,  Cert  {  8.  And,  though  the  Issuance 
of  the  writ  at  the  instance  of  an  Indlyldnal 
will  not  go  except  in  the  exercise  of  a  sound 
Judicial  dlscreticm  (Inhabitants  of  Cushing  y. 
Gay,  23  Me.  9;  4  Enc.  PI.  &  Prac.  33,  34,  and 
cases  cited),  yet  where  the  writ  Is  applied  for, 
as  hae,  by  the  attorney  general.  It  goes  as  a 
matter  of  coarse  and  of  right  (4  Enc.  PI.  & 
Prac.  37).  And  It  seema  that  where  an  in- 
dlTldual  applies  for  the  writ  he  must  show 
special  cause  tberefor,  but  that  where  the 
writ  Is  granted  on  the  application  of  the 
state,  the  reasons  for  the  allowance  need  not 
appear;  they  will  be  presumed  to  exist  State 
V.  New  Jersey  Jockey  Club  (N.  J.  Sup.)  19 
Atl.  976.  Here,  however,  the  petition  filed  on 
behalf  of  the  state  sets  forth  the  usual 
grounds.  The  object  and  purpose  of  the  writ 
at  common  law,  as  shown  by  the  authorities, 
was  to  keep  inferior  Judicatories  within  the 
bounds  of  their  Jurisdiction.  4  Enc.  Pi.  & 
Prac.  91,  and  cases  cited.  Under  the  consti- 
tution of  this  state,  this  court  has  a  general 
superintending  control  over  all  inferior  courts; 
and,  as  a  means  of  maintaining  that  superin- 
tending control,  it  has  power  to  issue  writs  of 
habeas  corpus,  quo  warranto,  certiorari,  and 
other  original  remedial  writs,  and  to  hear  and 
determine  the  same.  Article  6,  {  3.  The 
power  of  this  court  is  as  comprehensive  in 
this  respect  over  inferiw  courts  in  this  state 
as  was  the  court  of  king's  bench  in  England 
In  a  similar  way;  and  on  many  occasions  has 
this  superintending  control  been  exercised  by 
this  court  from  the  earliest  days  of  its  history 
down  to  the  present  time,  in  keeping  circuit 
and  other  courts  within  the  compass  of  their 
legitimate  Jurisdiction,  and  in  preventing 
them  from  transcending  the  confines  of  their 
lawful  authority.  And,  as  Is  aptly  said  in 
People  V.  Judges,  24  Wend.  253:  "The  writ 
here  is  in  the  nature  of  a  special  quo  war- 
ranto, to  ascertain  by  what  authority  a  par- 
ticular Judicial  act  is  done."  Such  an  occa- 
sion is  the  present  one.  Our  inquiries,  how- 
ever, are  limited,  under  the  common-law  prac- 
tice which  prevails  in  this  state,  to  such  er- 
rors as  are  of  recordand  jurisdictional  in  their 
character.  State  v.  Smith.  101  Mo.  174,  14 
S.  W.  108,  and  cases  cited.  The  existence  of 
such  Jurisdictional  errors  has  been  pointed 
out,  and,  because  of  them,  we  were  moved  to 


quash  the  proceedings  In  habeas  corpus,  as 
heretofore  stated.  Proceedings  quashed.  AU 
concur. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS 

V.  RODGERS. 

(Supreme  Coort  o)  Texas.    June  16,  1806.) 

flhsonal  ixjuries — comparative  nioliobxos— 
Instructions— Error. 

1.  Where  the  facta  stated  in  the  charge 
would  unquestionably  constitute  contributory 
negligence  on  the  part  of  plaintiff,  it  is  error 
to  charge  that  if  the  inry  farther  believe  that 
he  was  injured  by  (defendant's)  gross  negli- 
gence, if  any,  as  hereinbefore  explained;  that 
such  negligence,  if  any,  was  the  immediate, 
proximate  cause  of  said  injury, — ^tien  you  will 
find  for  plaintiff,"  since  the  cluurge  involves  the 
repudiated  doctrine  of  comparative  negligence. 

2.  Error  in  the  general  charge  is  not  cured 
by  giving  a  requested  charge  which  contradicts 
it  but  the  erroneous  charge  should  be  with-, 
drawn. 

Error  to  court  of  civil  appeals  of  Fourth  su- 
preme Judicial  district 

Action  by  Sam  H.  Rodgers,  by  next  friend, 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  a  Judgment 
of  the  court  of  dvU  appeals  (35  &  W.  412) 
affirming  a  Judgment  in  favor  of  plaintiff, 
defendant  brings  error.    Reversed. 

Stanley,  Spoonts  &  Thompson,  for  plain- 
tiff in  error.  Smith  &  Wear,  for  defendant 
in  error. 

BROWN,  J.  Sam  H.  Rodgers,  by  bis  next 
friend,  sued  the  railway  company  to  recov- 
er damages  for  personal  injuries  inflicted 
upon  him  by  the  alleged  negligence  of  its 
servants  In  operating  one  of  its  hand  or 
push  cars.  Upon  a  trial  before  a  jury  he 
recovered  the  sum  of  $5,0<X},  from  which  the 
railway  company  appealed,  and  which  judg- 
ment was  affirmed  by  the  court  of  civil  ap- 
peals. The  conclusions  of  fact  as  found 
by  the  court  of  civil  appeals,  are  as  follows: 
"The  appellee,  at  the  time  of  the  accident 
a  boy  between  twelve  and  thirteen  years 
old,  of  immature  judgment  and  discretion, 
was  negligently  permitted  by  appellant's 
servants,  while  operating  on  its  road  one 
of  its  hand  cars,  to  board  said  liand  car 
while  in  motion,  which  was  dangerous  to 
a  child  of  appellee's  Immature  discretion, 
which  danger  was  known  to  appellant's  serv- 
ants in  charge  of  and  operating  the  car; 
and  afterwards,  through  the  careless  and 
negligent  acts  of  appellant's  servants  in  op- 
erating the  car,  the  appellee  was,  without 
any  contributory  negligence  on  bis  part, 
thrown  upon  the  track,  and  run  over  by  the 
car,  whereby  he  sustained  serious  and  per- 
manent injuries,  to  bis  damage  in  the  sum 
of  $5,000."  The  trial  court  charged  the  Ju- 
ry as  follows:  "If  you  believe  that  said 
plaintiff  was  ordered  to  keep  off  of  said  car, 
but  that  he  failed  to  heed  said  order,  and 
did  enter  said  car,  and  was  thereby  injured 
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as  alleged  In  the  petition,  and  tbat  be  had 
sufficient  intelligence  to  comprebend  the 
dangers  incident  to  his  boarding  tbe  car; 
or  shall  further  believe  that  he  was  Injured 
by  the  gross  negligence.  It  any,  as  herein- 
before explained;  that  such  negligence,  if 
any,  was  the  Immediate  proximate  cause  of 
said  Injury,— then  you  wyi  find  for  the  plaln- 
tur."  The  plalntlfT  In  error  assigned  error 
upon  this  charge  In  the  court  of  civil  ap- 
peals, which  was  overruled,  and  the  action 
of  the  court  In  giving  the  charge  and  of  the 
court  of  civil  appeals  in  refusing  to  sustain 
the  assignment  of  error  is  presented  In  the 
petition  of  the  plaintiff  in  error  as  a  ground 
for  a  reversal  of  the  Judgments  of  said 
courts.  The  trial  court,  In  Its  charge,  de- 
fined gross  negligence  as  follows:  "Gross 
negligence,  as  the  words  are  used  In  this 
charge,  means  the  omission  of  that  care 
which  even  Inattentive  and  thoughtless  men 
never  fall  to  take  of  their  own  property." 
Tbe  effect  of  tbe  charge  of  the  court  first 
copied  above  is  to  tell  the  Jury  that,  if  the 
plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  his  injury,  yet, 
if  the  employes  of  the  defendant  were  guilty 
of  gross  negligence,  which  caused  the  in- 
Jut7,  the  plaiutlff  would  be  entitled  to 
recover  Judgment  for  such  injury.  The 
facts  stated  in  the  charge  would  unques- 
tionably constitute  contributory  negligence 
on  the  part  of  plaintiff,  and,  unless  the  doc- 
trine of  comparative  negligence  obtains, 
this  charge  must  be  held  Incorrect.  Otir 
courts  have  expressly  repudiated  the  doc- 
trine of  comparative  negligence  whereby  a 
party  who  Is  guilty  of  negligence  himself  is 
permitted  to  recover  of  another  party  be- 
cause tbe  defendant  Is  guilty  of  a  greater 
degree  of  negligence.  McDonald  v.  Railway 
Co.,  80  Tex.  1,  22  S.  W.  939.  In  the  case 
last  cited  this  identical  question  was  be- 
fore the  court,  and  it  was  then  said:  "The 
question,  then,  is  whether  the  ordinary  neg- 
ligence of  the  plaintiff  will  defeat  a  recov- 
ery if  the  negligence  of  the  defendant  con- 
tributing to  the  Injury  is  gross.  In  Rail- 
way Co.  V.  Garcia,  75  Tex.  591,  13  S.  W. 
223,  It  Is  said:  'The  effect  of  contributory 
negligence  on  plaintiff's  right  to  recover  has 
been  recognized  in  all  cases  passed  upon  by 
this  court  in  which  it  was  Involved,  and  the 
rule  fixing  liability  or  denying  It  on  the 
bnsis  of  comparative  negligence  has  been 
condemned;  but  it  seems  to  us  tbat  the 
doctrine  here  Invoked  on  behalf  of  the  plain- 
tiff is  the  rule  of  comparative  negligence  in 
its  simplest  form.'  That  rule  is  defined  by 
Sherman  &  Redfleld  as  follows:  'The  true 
rule  of  comparative  negligence  must  be  that, 
if  the  defendant  has  been  guilty  of  gross 
negligence,  and  the  plaintiff  guilty  only  of 
such  ordinary  negligence  as,  when  compared 
Ti  tth  the  negligence  of  the  defendant,  might 
be  called  slight,  though  not  slight  when  con- 
sidered by  itself  alone,  the  plaintiff  may  re- 
cover.'   •    •    •    The  doctrine   that  any  de- 


gree of  negligence  which  may  be  gross  on 
the  part  of  the  defendant  will  enable  a  plain- 
tiff to  recover,  notwithstanding  his  own  neg- 
ligence. Is  unsound  In  principle."  The  doc- 
trine here  laid  down  Is  clearly  and  fully 
applicable  to  the  charge  under  considera- 
tion. It  is  the  statement  of  comparative 
negligence  in  Its  simplest  form,  and  is,  there- 
fore, contrary  to  the  rules  of  law  establish- 
ed by  the  decisions  of  this  court. 

It  Is  urged  on  the  part  of  tbe  defendant  In 
error  that  if  the  foregoing  charge  be  con- 
sidered erroneous.  It  was  corrected  by  the 
giving  of  the  following  charge,  asked  by  the 
defendant:  "You  are  Instructed  that,  even 
though  you  should,  under  other  Instructions 
given  herein,  find  that  the  defendant  was 
negligent,  still.  If  yon  believe  from  the  evi- 
dence that  tbe  plaintiff  was  also  negligent, 
and  that  his  negligence  contributed  so  prox- 
imately and  directly  to  the  production  of  his 
injuries  that  but  for  It  he  would  not  have 
been  hurt,  you  will  find  for  tbe  defendant, 
unless  you  believe  from  the  evidence  that 
plaintiff  was  at  the  time  a  youth  of  imma- 
ture Judgment  and  discretion,  and  that  on 
account  of  such  Immaturity  of  Judgment 
and  discretion  he  was  unable  to  understand 
the  nature  and  extent  of  tbe  peril  to  which 
he  was  exjMsed;  In  which  event,  in  order  to 
prevent  a  recovery  by  him  on  the  ground  of 
his  contributory  negligence,  you  must  be- 
lieve from  the  evidence  that  he  failed  to  ex- 
ercise that  degree  of  care  that  persons  of 
his  age  and  maturity  of  Judgment  and  dis- 
cretion would  ordinarily  use  under  such  cir- 
cumstances." The  special  charge  given  does 
not  embrace  the  same  proposition  as  tbat 
given  by  the  court  hereinbefore  quoted,  and 
It  could  not  have  been  understood  by  the 
Jury  as  Intended  to  correct  that  charge. 
This  Is  made  more  evident  by  other  portions 
of  the  charge  of  the  court,  but.  If  it  were 
true  that  the  special  charge  asked  by  the 
defendant  and  given  by  the  court  asserted 
a  proposition  diametrically  opposed  to  that 
stated  In  the  charge  complained  of,  this 
wotild  not  have  cured  the  error.  The  giv- 
ing of  a  contradictory  charge  does  not  cor- 
rect the  error  which  the  court  may  have 
committed  In  the  general  charge  given.  The 
proper  way  to  effect  such  correction  would 
be  to  withdraw  the  erroneous  charge,  and 
substitute  that  which  was  correct.  When 
the  two  charges  given  are  In  direct  conflict, 
the  jury  Is  certainly  left  without  proper  di- 
rection upon  the  issue.  How  could  a  Jury 
determine  as  to  which  of  the  charges  should 
govern  them  in  finding  their  verdict?  Rail- 
way Co.  V.  Robinson,  73  Tex.  277,  11  S.  W. 
327;  Railway  Co.  v.  Welch,  86  Tex.  203,  24 
S.  W.  390.  For  the  error  committed  by  the 
court  in  the  charge  given  by  It  as  quoted 
above,  this  case  must  be  reversed. 

Other  errors  are  assigned  In  the  applica- 
tion for  writ  of  error  based  upon  the  ruling 
of  the  district  court  in  sustaining  excep 
tions,  excluding  evidence,  and  refusing  spe- 
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cUd  charges,  asked  by  the  defendant,  which 
raised  these  questions:  (1)  That  It  devolved 
upon  the  plaintiff  in  this  case  to  prove  that 
the  employes  of  the  defendant  had  authority 
to  Invite  or  to  permit  him  to  ride  upon  the 
push  car;  (2)  that,  if  the  rules  prescribed 
by  the  railway  company  forbade  Its  em- 
ployes to  permit  persons  to  ride  upon  such 
cars,  then  the  plaintiff  could  not  recover,  al- 
though he  was  ignorant  of  such  rules,  un- 
less the  permission  was  given  by  some  of- 
ficer or  employe  who  had  the  right  to  direct 
the  use  of  the  car  for  that  purpose.  We  do 
not  deem  it  necessary  in  this  case  to  dis- 
cuss particularly  the  assignments  of  error 
upon  which  these  propositions  are  based, 
but.  In  view  of  another  trial,  we  think  it 
proper  that  we  should  express  our  views  of 
the  law  which  ought  to  govern  the  court  in 
reference  to  this  case  as  developed  by  the 
facts.  Whether  or  not  the  plaintiff  was  of 
immature  years,  and  so  wanting  In  intelli- 
gence that  he  could  not  appreciate  the  dan- 
ger of  getting  upon  the  car,  is  a  question  of 
fact  to  be  found  by  the  jury  under  the  evi- 
dence that  may  be  adduced  on  another  trial. 
Cook  V.  Navigation  Ck).,  76  Tex.  353,  13  S. 
W.  475;  Evansich  v.  Railway  Co.,  57  Tex. 
128.  Upon  this  issue  of  fact  the  defendant 
lias  the  right  to  have  the  law  given  to  the 
Jnry  as  applicable  to  both  phases  of  the 
case.  If  the  Jury  should  find  that  the  plain- 
tiff, by  reason  of  his  age  and  want  of  intelli- 
gence, was  not  capable  of  appreciating  the 
danger  of  getting  ni>on  the  car,  and  that  the 
employes  of  the  railway  company  Invited  or 
permitted  him  to  get  ui)on  It,  and  if  It  should 
appear  that  to  ride  uiwn  such  a  car  was 
dangerous  for  a  chUd  of  his  age,  and,  fur- 
ther, that  the  act  of  getting  upon  the  same 
under  the  circumstances  was  such  as  might 
have  been  done  by  a  child  of  his  age  and  in- 
telligence, the  defendant  would  be  lidble  to 
him  for  the  Injuries  inflicted,  although  its 
employes  may  have  been  forbidden  to  per- 
mit any  one  to  ride  upon  said  car.  Disobedi- 
ence of  orders  by  Its  servants  in  snch  case 
would  not  be  available  to  the  defendant  as 
a  defense  to  the  action.  Cook  v.  Navigation 
Co.,  cited  above.  If,  however,  the  jury 
should  find  that  the  plaintiff  had  such  a 
degree  of  Intelligence  that  he  could  and 
should  have  appreciated  the  danger  of  his 
act,  then  the  burden  would  be  ui>on  him  to 
prove  that  the  person  or  persons  who  in- 
vited or  permitted  him  to  ride  upon  the  car 
had  authority  so  to  do;  and  the  rules  of 
tbe  company  forbidding  employes  to  per- 
mit persons  to  ride  upon  such  cars  would  be 
admissible  upon  this  issue,  whether  the 
plaintiff  knew  of  their  existence  or  not.  If 
the  proof  should  show  that  the  employes 
had  such  authority,  this  would  only  affect 
tbe  degree  of  care  due  to  plaintiff  under  the 
circumstances,  but  would  not  relieve  him 
of  the  consequence?  of  his  own  negligence, 
if  any,  in  boarding  the  car.  If  the  employes 
had  no  snch  authority,  then  the  defendant 


cannot  be  held  liable  for  the  injuries  re- 
ceived by  the  plaintiff,  although  such  em- 
ployes may  have  been  guilty  of  negligence. 
Railway  Co.  v.  Cock,  68  Tex.  713,  5  S.  W. 
035;  Railway  Co.  v.  Dawkins,  77  Tex.  228, 
13  S.  W.  082.  For  the  error  of  the  district 
ccurt  In  giving  the  charge  complained  of 
and  before  quoted,  and  the  error  of  the  court 
of  civil  appeals  In  not  sustaining  the  as- 
signment of  errors  predicated  thereon,  the 
judgments  of  the  district  court  and  court  of 
civil  appeals  are  reversed,  and  this  cause 
Is  remanded. 


BARRETT  v.  FEATHERSTONE  et  al. 
(Supreme  Court  of  Texas.     May  25,  18G6.) 

EVIDBNCB  —  ADMIESIONB   IS  PlBA DINGS  — FraDDC- 
LENT  KBPRE8BXTATION8. 

1.  A  pleading  which  the  law  reqnires  to 
be,  and  which  is,  verified  by  the  party  filing 
It,  and  which  has  been  superseded  bj  amend- 
ment, is  admissible  in  evidence  against  him. 
35  S.  W.  11,  affirmed. 

2.  Where  tbe  evidence  makes  an  issne  of 
false  xepresentations,  it  is  not  error  to  charge 
that  "by  false  or  frandulent  misrepresenta- 
tions," as  used  in  the  main  charge,  is  meant 
the  false  or  fraudulent  misrepresentation  of  a 
material  ascertainable  fact,  and  not  mere^  a 
statement  of  opinion,  judgment,  probability,  or 
expectancy."     35  S.  W.  11,  aflirmed. 

Certificate  of  dissent  from  court  of  civil  ap- 
peals of  Second  supreme  judicial  district 

Action  by  W.  H.  Featherstone  and  others 
against  L.  C.  Barrett  There  was  a  Judgment 
of  the  court  of  civil  appeals  affirming  a  Judg- 
ment for  plaintiffs  (35  S.  W.  11),  and  the  case 
was  transferred  to  the  supreme  court  on  cer- 
tificate of  dissent     Affirmed. 

Stlne,  Chesnutt  &  Hurt  and  Hogsett  &  Or- 
rlck,  for  appellant  Templeton  &  Patton,  for 
appellees. 

GAINES,  C.  J.  W.  H.  Featherstone  and 
others  recovered  a  judgment  in  the  district 
court  against  L.  C.  Barrett  upon  a  promissory 
note,  and  obtained  a  decree  directing  a  sale  of 
a  tract  of  land  which  had  been  mortgaged  by 
defendant  to  secure  the  payment  of  the  debt. 
The  defendant  appealed  to  the  court  of  civil 
appeals  of  the  Second  district  where  the 
Judgment  was  affirmed  (35  S.  W.  11).  One 
of  the  justices  of  that  court  having  dissented, 
the  points  of  dissent  have  b«^n  certified  to 
this  court  for  our  determination.  With  the 
aid  of  the  opinion  of  the  court  and  of  the  dis- 
senting opinion,  which  ably  present  the  two 
sides  of  the  controversy,  we  have  carefully 
considered  the  case,  and  Iiave  arrived  at  the 
result  that  we  concur  in  the  conclusions  of  the 
majority  of  the  court  upon  the  questions  pre- 
sented by  the  certificate  ot  dissent,  and  are  of 
opinion  that  the  judgment  snould  stand  af- 
firmed. The  opinion  of  the  court  is  exhaust- 
ive and  satisfactory,  and  renders  any  addi- 
tional remarks  from  us  unnecessary.  Our 
conclusions  will  be  certified  to  the  court  of 
civil  appeals  of  the  Second  district 
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WALKER  et  aL  T.  LORING. 

(Supreme  Court  of  Texas.    June  11,  1896.) 

Fraudulent  Cosvutanobs— What  CJosstitotbs— 

bOLVGNCT  OP  GKANTOR. 

1.  Under  Rev.  St.  1895,  art.  2545,  provid- 
ing that  all  voluntary  conveyances  not  based 
on  a  valuable  consideration  shall  be  void  as  to 
existing  creditors  of  the  grantor,  unless  it  ap- 
pears that  such  grantor  was  possessed  of  prop- 
erty within  the  state,  subject  to  exemption, 
sufficient  to  pay  hia  existing  debts,  a  volun- 
tary conveyance  is  void,  though  the  grantor 
has  sufficient  property  to  pay  his  debta,  where 
such  property  is  concealed  in  the  name  of  third 
persons. 

2.  In  determining  whether  a  grantor  at 
the  time  of  a  voluntary  conveyance  had  suffi- 
cient property  subject  to  execution  to  pay  his 
debts,  the  equity  of  redemption  in  property 
"heavily  incumbered"  may  be  considered  at  the 
value  it  would  probably  bring  if  subject  to 
forced  sale. 

3.  It  is  not  necessary  that  the  property  of 
the  grantor  be  "so  circumstanced  that  neither 
delay,  difficulty,  nor  expense  need  be  incurred 
before  it  can  be  made  available  to  creditors," 
to  enable  it  to  be  considered  in  determining  the 
grantor's  solvency. 

34  S.  W.  405.  reversed. 

Error  to  court  of  dvll  appeals  of  Fotirth 
supreme  judicial  district 

Action  by  Walker  &  Lybrook  against  J.  W. 
Collier  and  another.  There  was  a  Judgment 
of  the  court  of  civil  appeals  (34  S.  W.  405)  af- 
firming a  judgment  for  defendant  Anna  C. 
Lioring,  and  plainUffs  and  P.  J.  Willla  &  Bro., 
interveners,  bring  error.     Reversed. 

Rudolph  Runge  and  R.  C.  Walker,  for  plain- 
tiffs in  error.  A.  W.  Monrsund  and  Geo.  C. 
Altgelt,  for  defendant  in  error. 

GAINES,  C.  J.  Walker  &  Lybrook  brought 
this  salt  against  J.  W.  Collier,  as  adminis- 
trator of  the  estate  of  James  E.  Ranck,  de- 
ceased, to  establish  a  claim  against  the  estate, 
and  also  to  fix  a  judgment  lieu  upon  certain 
lands,  once  the  property  of  the  Intestate, 
claimed  by  the  defendant  In  error,  Anna  C. 
Lorlng.  Th^  also  alleged  that  after  their 
debt  accmed  Ranck  conveyed  the  lands  in  con- 
troversy to  the  defendant  hi  error  In  fraud  of 
bis  creditors.  P.  J.  Willis  &  Bro.  intervened 
in  the  suit,  aUeglng  that  they  held  an  established 
claim  against  the  estate,  that  the  conveyances 
to  the  defendant  in  error  were  fraudulent,  but 
denied  that  the  plaintiffs  had  secured  a  lien 
upon  the  lands  in  controver-sy.  There  was 
another  intervener,  but,  since  the  judgment  of 
the  trial  court  in  regard  to  her  claim  has  not 
been  appealed  from,  it  need  not  be  noticed. 
The  case  having  been  submitted  to  a  Jury,  a 
verdict  was  rendered  establishing  the  claim  of 
the  plaintiffs  as  an  ordinaiy  debt  against  tbe 
estate,  and  finding  that  the  conveyances  to 
Anna  C.  Lorlng  were  valid.  A  judgment  was 
rendered  in  accordance  with  the  verdict.  The 
plaintiffs  and  interveners  P.  J.  Willis  &  Bro. 
appealed  to  the  court  of  civil  appeals,  where 
the  judgment  was  affirmed.  To  reverse  tbe 
Judgment  of  the  trial  court  and  that  of  the  court 


of  civil  appeals  the  appellants  have  sought 
and  obtained  a  writ  of  error  from  this  court. 

Tbe  conveyances  which  were  sought  to  be 
set  aside  were  made  on  tbe day  of  Au- 
gust, 1887,  and  the  defendant  in  error,  la  her 
testimony,  admitted  that  they  were  voluntary; 
that  is,  ^t  she  paid  no  consideration  therefor. 
On  the  19th  day  of  November,  18S5,  the  plaln- 
tlfls  recovered  a  judgment  against  Ranck  for 
$1,349.13  in  the  district  court  of  Calhoun  coun- 
ty. Soon  thereafter  execution  issued  vpaa 
this  Judgment  to  that  cotmty,  but  was  returned 
"No  property  found."  It  appears,  however, 
that  Ranck  lived  in  Mason  cotmty,  and  that 
most  of  his  property  was  within  the  latter 
county.  No  part  of  this  judgment  was  ever 
paid.  At  tbe  time  of  tbe  conveyances  in  ques- 
tion, Ranck  also  owed  interveners  P.  J.  Willis 
&  Bro.  about  the  sum  of  $12,000.  Neither 
was  this  debt  paid.  It  had  been  established 
as  a  dalm  against  his  estate,  and  then  amount- 
ed to  about  $20,000.  At  the  time  of  the  trial 
the  administrator,  from  the  proceeds  of  the 
sale  of  certain  property  which  had  been  mort- 
gaged by  Ranck  to  secure  the  debt,  had  reduced 
the  dahn  to  $8,000  or  $9,000.  The  estate  then 
owned  assets  not  exceeding  In  value  $4,000. 
There  was  testimony  tending  to  show  that  at 
the  time  of  the  conveyances  to  the  defendant  In 
error,  Ranck  had  assets  amounting  in  value  to 
$75,000  or  more.  Some  of  these  were  very  • 
largely  Incumbered.  On  tbe  other  hand,  there 
was  testimony  tending  to  prove  tbat  none  of 
the  property  owned  by  him  was  held  in  his 
own  name.  This  Is  strongly  corroborated  by 
tbe  fact  that  the  plaintiffs  bad  a  Judgment 
against  him,  no  part  of  which  had  been  satis- 
fled  at  tbe  Ume  of  his  death,  in  1892.  Such  be- 
ing the  state  of  the  evidence,  tbe  court  cfatuged 
the  Jury  as  follows:  "You  are  Instructed  that 
any  gift  or  conveyance  of  property  made  by  a 
debtor  would  be  void  as  to  prior  creditors  un- 
less It  appears  that  such  debtor  was  at  tbe  time 
possessed  of  property  within  this  state,  sub- 
ject to  execution,  sufficient  to  pay  his  existing 
debts.  Tbe  main  question  for  you  to  deter- 
mine is,  was  James  E.  Ranck  solvent  or  in- 
solvent on  August  13,  1867?  That  is,  was 
Ranck,  at  said  time,  possessed  of  property  In 
this  state  (other  than  the  four  tracts  of  land 
mentioned),  subject  to  execution,  sufficient  to 
pay  his  then  existing  debts?  If  he  owned  other 
property  at  said  time  within  this  state,  sub- 
ject to  execution,  sufficient  to  pay  his  tbeo  ex- 
isting debts,  then  he  liad  the  right  to  have  said 
lands  conveyed  to  defendant  Anna  C.  Lorlng; 
and  if,  from  a  preponderance  of  the  evidence, 
you  find  said  Randi  on  August  13,  1887,  was 
possessed  of  property  in  this  state  subject  to 
execution  sufficient  to  pay  his  debts,  then  yon 
should  find  for  defendant  Anna  C.  Lorlng.  But 
If  you  find  that  on  said  August  13,  1887,  said 
Ranck  was  not  possessed  of  property  within 
this  state  subject  to  execution,  sufficient  to 
pay  his  then  existing  debts,  you  should  find 
lor  plaintiffs  and  interveners."  The  plaintiffs 
and  interveners,  on  the  other  hand,  requested 
tbe  court  to  give  tbe  following  special  instruc- 
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tlon,  which  was  refused:  "The  plaintiffs  al- 
lege in  their  petidon  that  since  1870  James  K. 
Itanck,  up  to  the  time  of  his  death,  held  no 
property  within  this  state,  subject  to  execu- 
tion, out  of  which  to  make  their  debt;  but  that, 
If  he  had  any  property  during  said  time,  he 
kept  It  concealed,  and  caused  the  legal  title  to 
be  made  and  held  by  other  persons,  for  the 
purpose  of  defrauding  plaintiffs,  and  to  evade 
the  payment  of  their  Just  claim ;  and  you  are 
Instructed  that  a  gift  Is  void  when  the  donor 
has  not  sufficient  property,  subject  to  execution, 
in  his  own  name,  unconcealed,  to  pay  his  exist- 
ing debts."  Errors  hare  been  assigned  in  the 
court  of  dvll  appeals  and  in  this  court  both 
upon  the  giylng  of  so  much  of  the  charge  quoted 
as  states  the  question  to  be  determined  and 
iq>on  the  refusal  to  give  the  special  instruction 
requested. 

We  are  of  the  opinion,  that  the  court  erred 
in  both  particulars.  Our  statute  upon  this 
subject  reads  as  follows:  "Every  gift,  con- 
veyance, assignment,  transfer  or  charge  made 
by  a  debtor,  which  is  not  upon  considera- 
tion deemed  valuable  in  law,  shall  be  void  as 
to  prior  creditors  unless  it  appears  that  such 
debtor  was  then  possessed  of  property  within 
this  state  subject  to  execution  sufficient  to  pay 
his  existing  debts;  but  such  gift,  conveyance, 
assignment,  transfer  or  ctiarge  shall  not  on  that 
account  merely  be  void  as  to  a  prior  creditor, 
because  voluntary  it  shall  not  for  that  cause  be 
decreed  to  be  void  as  to  subsequent  creditors  or 
purchasers."  Rev.  St  1895,  art.  2545.  The 
court's  ruling  can  only  be  sustained  by  strict 
adherence  to  the  letter  of  the  statute.  In  ovi 
state,  property  which  had  been  fraudulently 
conveyed  may  be  sold  under  execution  with- 
out first  bring^ing  a  suit  to  set  aside  the  con- 
veyance. So  an  equitable  title  Is  subject  to 
be  levied  upon  and  sold  by  the  sheriff.  It  fol- 
lows that  if  the  statute  is  to  receive  a  literal 
interpretation  a  debtor  who  reserves  property 
not  exempt  from  forced  sale  of  sufficient  value 
to  p&y  his  debts,  although  the  apparent  title 
may  be  in  the  name  of  another,  may  convey 
the  remainder  for  a  consideration  not  deemed 
valuable  in  law  and  pass  the  title  thereto.  A 
moment's  reilection  is  sufficient  to  suggest  the 
consequences  to  which  such  a  construction 
would  lead.  The  purpose  of  the  statute  is  the 
protection  of  cs^ditors  against  voluntary  con- 
veyances by  their  debtors.  It  is  based  upon 
the  maxim  that  a  man  must  be  just  before  he 
is  generous.  It  denounces  a  voluntary  convey- 
ance as  fraudulent  and  void  against  existing 
creditors  with  one  exception,  and  that  Is  that 
be  still  retains  sufficient  property  from  which 
the  creditors  may  make  their  debts  by  due 
process  of  law.  It  does  not  mean  that  the 
conveyance  is  valid  if  the  property,  at  a  fair 
market  value,  is  sufficient  to  cover  the  debts. 
Nor  does  it  mean  that  it  is  enough  merely  that 
the  property,  If  discovered,  is  subject  to  levy 
and  sale.  But  It  means  that  he  must  retain 
property  of  which  he  has  the  open  and  visible 
ownership  of  such  value  that  when  subjected  to 
forced  sale  it  will  yield  a  sufficient  sum  to  pay 


aU  the  existing  debts  as  well  as  the  taxable 
costs  of  their  collection.  What  protection  is 
the  statute  to  a  creditor  If  the  debtor  may  con- 
ceal a  part  of  his  property  and  give  away  the 
remainder?  What  advantage  accrues  to  him 
from  his  debtor's  ownership  of  property,  if 
he  Is  unable  to  discover  it?  We  ttilnk,  tliere- 
fore,  that  the  words  "subject  to  execution" 
mean  not  only  that  the  property  should  be  such 
as  may  be  legally  levied  upon  and  sold  by  the 
sheriff,  but  that  It  should  also  be  such  as  is 
actually  capable  of  being  levied  upon.  It  fol- 
lows from  what  w^  have  said  that,  in  our 
opinion,  the  test  of  solvency  or  Insolvency  of 
the  grantor  was  not  that  by  whidi  the  defend- 
ant in  error's  title  was  to  be  determined;  and 
that,  in  so  far  as  Ranck  owned  property  at 
the  time  of  the  conveyances  in  controversy,  his 
title  to  which  was  concealed  from  the  creditors. 
It  caimot  be  taken  into  the  account  in  determin- 
ing whether  be  retained  a  sufficiency  of  assets 
to  meet  the  Just  demands  of  bis  creditors.  The 
decisions  of  other  courts  accord  with  these 
views.  In  Blake  v.  Sawin,  10  Allen,  340,  the 
court  holds  that  a  debtor  who  has  concealed  his 
property  in  order  to  defraud  his  creditors  is  to 
be  regarded  as  insolvent,  although  he  may  liave 
sufficient  assets  to  pay  his  debts.  See,  also, 
Eddy  V.  Baldwin,  32  Mo.  369;  Church  v. 
Chapin,  35  Vt.  223;  Worthington  v.  Bullitt,  6 
Md.  172;  Leverhig  v.  Norvell,  9  Baxt  176. 
The  cliarge,  the  refusal  of  which  Is  complained 
of  In  the  second  assignment  in  the  court  of  civil 
appeals,  should  not  have  been  given.  It  was 
not  proper  to  instruct  the  jury  that  the  debtor's 
property,  which  was  to  be  estimated  in  de- 
termining his  solvency,  "must  not  be  heavily 
Incmnbered."  Property  may  be  heavily  in- 
cumbered, and  yet  the  equity  of  redemption 
may  be  valuable  even  at  a  forced  sale.  It  would 
have  been  proper  to  tell  the  jury  that  the  prop- 
erty subject  to.  mortgage  was  only  to  be  esti- 
mated at  what  the  equity  of  redemption  would 
probably  yield  when  subjected  to  forced  sale 

Special  charge  No.  2  was  also  properly  re- 
fused. It  y/ob  not  proper  to  tell  the  jury  that 
such  property  must  be  "so  circumstanced  that 
neither  delay  nor  difficidty  nor  expense  need 
be  incurred  before  it  can  be  made  available  to 
creditors."  Delay  and  expense  are  necessary 
Incidents  of  every  effort  to  enforce  the  collec- 
tion of  a  debt  by  process  of  law. 

The  other  assignments  presented  In  this  court 
are  upon  matters  of  fact,  and  will  not  be  dis- 
cussed. The  Judgment  is  reversed,  and  the 
cause  remanded. 


CHOATB  V.  SAN  ANTONIO  &  A.  P.  RY. 

CO. 
(Supreme  Court  of  Texas.     June  11,  1896.) 

CaKRIEKS— INJCKIES   to    PaSSENOEKS— EVIDBSOK — 

Sl'pficiexcy. 
Plaintiff,  a  passenger  upon  defendant's 
train,  was  injured  while  passing  from  one  coach 
to  another  as  the  train  was,  as  he  believed, 
alKtat  to  stop  for  a  station  other  than  that  of 
his  destination,  by  being  thrown  from  the  plat- 
form of  the  coach  by  a  sudden  jerking  motion. 
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There  was  no  evidence  that  the  jerk  wa«  not 
such  as  is  usual  in  gtoppin;;  and  starting:  trains 
under  ordinary  circumstances.  Held,  that  the 
evidence  was,  as  a  matter  of  law,  insu&;ient 
to  warrant  a  recovery.    35  S.  W.  ISO,  affirmed. 

Error  to  court  of  dvU  appeals.  Fourth  su- 
preme judicial  district. 

Action  by  F.  B.  Choate  against  the  San 
Antcmlo  &  Aransas  Pass  Railway  Company. 
There  was  a  Judgment  of  the  court  of  civil 
appeals  (35  S.  W.  180)  reversing  a  Judgment 
for  plaintiff,  and  plaintiff  brings  error.  Af- 
firmed. 

Mayfield,  Ball  &  Bumey,  for  plaintiff  in  er- 
ror.   Proctors,  for  defendant  in  error. 

BKOWN,  J.  The  conclusions  of  fact,  as 
found  by  the  court  of  cItU  appeals,  are  as  fol- 
lows: "Plaintiff  testified  upon  this  trial,  as 
to  how  the  accident  happened,  as  follows:  *I 
got  on  the  San  Antonio  &  Aransas  Pass  Rail- 
road on  March  15th  at  Runge,  to  go  to  San 
Antonio.  I  paid  my  passage.  1  first  got  on 
the  ladles'  car,  then  I  changed  to  the  smoker. 
I  was  crippled  at  the  time.  I  went  back  into 
the  smoker,  and  left  my  crutch  In  the  ladies' 
car.  It  is  called  the  "ladies'  ear."  It  was  the 
tirst-class  car.  It  was  at  Elmendorf  that  I 
got  hurt.  I  was  sitting  with  Jim  GiUeland 
and  Davis  Wade.  I  think  that  Davis  Wade 
and  I  were  sitting  on  the  same  seat,  and  Jim 
Gilleland  was  in  front  I  told  them,  when  the 
train  stopped  long  enough  I  was  going  to  get 
my  crutch.  It  didn't  hardly  stop  when  I  un- 
dertook to  go  back  and  was  thrown  off.  Tho 
train  Just  run  up  and  stopped  with  a  Jerk,  and 
\  started  with  a  jerk.  I  was  on  the  platform, 
trying  to  go  through  to  the  other  car.  Just 
about  when  the  train  stopped  I  started  from 
where  I  was  seated  In  the  smoker  to  go  back 
to  the  ladies'  car.  The  train  started  with  a 
Jerk,  and  threw  me  off.  I  was  caught  under 
the  car  wheels,  and  It  cut  off  my  toes  on  one 
foot.  I  don't  know  what  did  occur  after  that, 
positively.  It  all  seemed  like  a  dream.  I 
cannot  say  anything  positively  about  It.  I  do 
not  remember  being  at  a  hotel,  store,  or  any- 
thing. I  really  do  not  know  what  I  did.  I 
know  what  they  told  me  afterwards.  My 
first  recollection  was,  I  was  in  San  Antonio, 
at  the  hotel,  and  Dr.  Graves  was  working  on 
me,  on  my  left  foot,  and  asked  me  If  I  didn't 
want  a  toddy,  and  1  told  him,  "Yes."  Some 
one  objected,  but  he  said  to  let  me  have  it 
That  was  the  first  I  remembered  after  I  got 
hurt  Runge  Is  in  Karnes  county.  There  is 
where  1  got  on  the  taili-oad.  The  railroad 
runs  to  San  Antonio  from  there.  From  Runge 
to  San  Antonio  it  passes  through  the  counties 
of  Wilson,  Bexar,  and  Karnes.  I  paid  $2.15 
fare  going  from  Runge  to  San  Antonio.  It  is 
72  miles.  I  paid  my  fuU  fare  and  Mr.  Gille- 
land's  full  fare.  When  I  was  thrown  from 
the  car,  I  was  on  the  platform.  The  Jerk  Is 
what  threw  me  off  the  platform.  The  train 
had  not  stopped.  They  were  Just  ready  to 
stop,  and  they  did  not  hardly  stop,  and  started 
with  a  jerk  again.     It  was  a  sudden  Jerk.     1 


lost  my  balance  at  that  Jerk,  and  leil  off  the 
platform.  I  tried  to  catch  myself  when  that 
sudden  Jerk  came,  of  course,  hxit  could  not.  T 
don't  know  what  prevented  me  from  catching 
on.  I  was  crippled  at  the  time,  and  was  go- 
ing back  for  my  crutch.  The  reason  I  went 
back  was,  I  told  these  boys  whenever  the 
train  stopped  I  was  going  back  for  my  crutch, 
and  did  not  want  to  go  until  It  did  stop.  At 
the  time  of  this  jerk  I  was  thrown  off  the 
platform.  The  train  should  have  stopped,  and 
I  thotight  It  had  stopped;  and  Just  about  the 
time  I  got  to  the  door  it  started  with  a  Jerk, 
and  threw  me  off.'  A  dei>osltlon  of  the  plain- 
tiff that  had  been  taken  in  the  cause  was  read 
by  defendant.  In  this  plaintiff  stated  that 
when  the  train  arrived  at  Elmendorf  he  was 
In  the  smoking  car,  and  went  out  on  the  plat- 
form with  the  intention  of  getting  off,  but  did 
not  do  80,  as  the  train  stopped  with  a  jerk, 
throwing  him  against  the  hand  rail,  and,  stop- 
ping only  an  instant,  started  again  with  equal 
suddenness,  throwing  him  off,  and  that  the 
draught  created  by  the  moving  train  threw 
him  under  It  In  this  deposition  plaintiff  tes- 
tified to  matters  that  occurred  while  at  El- 
mendorf, and  before  be  went  to  San  Antonio, 
which  deposition  is  Irreconcilable  vrlth  his  not 
knowing  what  took  place  at  Elmendorf.  De- 
fendant read  the  depositions  of  several  wit- 
nesses who  reside  in  Bexar  county,  and  who 
were  unimpeached,  who  testified  that  at  El- 
mendorf, after  the  accident,  and  before  he 
went  to  San  Antonio  for  treatment,  plaintiff 
stated  to  them,  respectively,  that  he  had 
stepped  off  the  train  when  it  stopped  at  the 
depot,  and  that  when  he  went  to  step  back  he 
missed  his  step,  or  slipped,  and  the  wheel 
caught  his  foot.  One  of  his  own  witnesses 
testified  to  a  similar  statement  made  by  plain- 
tiff to  him  at  the  same  time.  These  witnesses 
are  not  contradicted  In  any  way.  It  was 
shown,  and  not  contradicted,  that  the  wheel 
of  the  car  was  two  feet  inside  of  the  outer 
edge  of  the  lower  step  on  the  platform,  and 
that  the  platform  had  Iron  railings  thirty 
Inches  high,  and  the  space  between  the  cars, 
when  moving,  did  not  exceed  seven  Inches, 
and  the  height  of  the  step  was  two  feet 
There  was  no  evidonce  that  plaintiff  was 
bruised  or  hurt  in  any  way,  except  the  injury 
to  his  foot  The  testimony  was  conflicting  as 
to  plahitlff  being  drunk  on  that  occasion." 
The  court  of  civil  appeals  announced  its  con- 
clusions of  law  upon  the  facts  stated  in  this 
language:  "We  are  of  opinion  from  what  has 
been  said,  and  especially  when  the  undisput- 
ed admissions  of  plaintiff  as  to  the  manner  of 
the  accident,  and  plaintiff's  inconsistent  state- 
ments as  a  witness,  are  considered,  that  tt 
Jury  is  not  warranted  In  finding  plaintiff's  In- 
jury came  about  as  alleged.  The  testimony, 
In  our  judgtaent,  is  clearly  opposed  to  such  a 
finding.  We  are  therefore  unable  to  sanction 
the  verdict  In  the  event  of  another  trial  the 
court  should,  upon  the  same  testimony,  direct 
a  verdict  for  the  defendant  Reversed  and 
remanded." 
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F.  B.  Cboate  has  applied  to  this  court  for 
a  writ  of  error  upon  the  grround  that  tbe 
decision  of  the  court  of  civil  appeals  prac- 
tically settles  his  case,  and  under  the  di- 
rection jrlven  by  that  court  to  the  district 
court  that  upon  another  trial,  with  the  same 
fTidence  before  It,  the  district  judge  will 
instruct  a  verdict  for  the  defendant,  the 
Jurisdiction  of  this  court  attaches,  because 
such  instruction  practically  settles  tbe  case 
upon  the  facts  as  shown  in  the  record.  If 
we  find  that  the  court  of  civil  appeals  is  cor- 
rect in  this-  conclusion,  it  will  then  be  our 
duty  to  «[iter  Judgment  against  the  plain- 
tiff, F.  B.  Choate. 

Tbe  only  question  presented  by  this  writ 
of  error  is,  did  the  court  of  civil  appeals 
commit  an  error  in  directing  tbe  district 
coart  as  follows:  "In  the  event  of  another 
trial,  tbe  court  should,  upon  the  same  testi- 
money,  direct  a  verdict  for  the  defendant"? 
Neither  tbe  conflict  in  the  evidence  nor  the 
contradictions  in  tbe  plaintUTs  statement 
would  Justify  such  a  direction  on  the  part 
of  tbe  court  of  dvll  apipeals,  nor  would  it 
authorize  tbe  trial  court,  without  such  di- 
rection, to  so  direct  the  Jury.  If,  however, 
tbe  evidence  Introduced,  as  shown  by  tbe 
record,  when  considered  In  the  most  favor- 
able light  to  the  plaintiff,  would  not  be 
sufficient  to  authorize  the  Jury  to  find  a  ver- 
dict for  tbe  plaintiff,  then  the  direction  of 
the  court  of  civil  appeals  must  be  sustained. 
Grinnan  v.  Dean,  62  Tex.  220;  Williams  v. 
Davidson,  43  Tex.  39;  Supreme  Council  v. 
Anderson,  61  Tex.  296.  While,  under  some 
circumstances,  the  happening  of  an  acci- 
dent to  a  passenger  from  an  unexplained 
cause  would  be  sufficient  to  authorize  the 
Jury  to  infer  that  the  defendant  was  guilty 
of  negligence,  this  Is  not  a  case  in  which 
that  rule  applies.  Railway  Co.  v.  Overall, 
82  Tex.  247,  18  S.  W.  142.  In  tbe  case  cited 
tbe  plaintiff  was  a  passenger  upon  defend- 
ant's train,  standing  upon  the  platform  with 
bis  hand  resting  upon  tbe  Jamb  of  the  door. 
The  door  was  in  some  unexplained  way 
shut,  and  caught  his  hand,  Injuring  It.  Tbe 
door  was  securely  fastened,  but  capable  of 
being  suddenly  closed,  and  was  likely  to  be 
closed  by  either  passengers  or  employes  of 
tbe  company.  It  was  claimed  on  tbe  part 
of  tbe  plaintift  that  a  brakeman  closed  tbe 
dcor  upon  his  band,  which,  however,  tbe 
brakeman  denied.  It  was  held  in  that  case 
that  tbe  proof  of  tbe  fact  of  injury  in  the 
manner  stated  was  not  sufficient  to  estab- 
lish tbe  negligence  of  tbe  defendant  Tbe 
plaintiff  in  this  case  was  a  passenger  upon 
the  defendant's  train,  and  bad  tbe  legal 
right,  if  necessary  for  bis  convenience,  or 
for  any  purpose,  to  pass  from  one  car  to 
tbe  other  while  the  train  was  in  motion; 
but  in  doing  so  he  assumed  tbe  risk  of  all 
accidents  not  arising  from  any  negligence 
of  the  defendant.  Stewart  v.  Railroad  Co., 
146  Mas*.  605,  16  N.  E.  466.  In  tbe  case 
last  cited  ^-be  plaintiff  was  a  passenger  upon 


tbe  defendant's  train,  and,  by  direction  of 
tbe  conductor,  was  passing  from  one  coach 
to  another,  when  be  met  a  woman  coming 
towards  him.  He  turned  to  let  ber  pass, 
when  the  train  gave  a  lurch,  and  threw  bim 
off  his  balance,  whereby  be  was  tbrown 
from  tbe  platform  and  hurt  Tbe  court 
aald:  "In  going  from  one  car  to  another 
upon  a  rapidly  moving  train,  merely  for  his 
own  convenience,  plaintiff  took  upon  him- 
self tbe  risk  of  all  accidents  not  arising 
from  any  negligence  of  the  defendant 
While  crossing  over  one  of  the  platforms 
between  the  cars,  plaintiff  came  in  collision 
with  another  passenger  crossing  the  plat- 
form in  an  opposite  direction,  and  be  was 
thrown  from  the  platform.  There  is  noth- 
ing to  show  that  tbe  lurch  was  extraordi- 
nary, or  anything  more  than  a  usual  and 
Inevitable  Incident  of  a  swiftly-moving 
train.  The  evidence  fails  to  show  any  neg- 
ligence of  the  defendant  which  caused  the 
accident,  and  the  superior  court  therefore 
rightly  directed  a  verdict  for  the  defend- 
ant." The  most  favorable  view  of  the  facts 
in  this  case  for  the  plaintiff  is  that,  being 
upon  the  train  as  a  passenger,  and  believing 
that  the  train  was  about  to  stop  at  a  sta- 
tion, he  undertook  to  pass  from  the  coach 
in  which  ha  was  seated  to  another,  for  the 
purpose  of  procuring  his  crutch.  He  reach- 
ed the  door  of  the  coach  that  be  was  leav- 
ing just  as  tbe  train  stopped,  and  then  It 
started  with  a  Jerk  as  be  got  upon  the 
platform,  by  which  he  was  thrown  off  his 
balance  and  fell  to  the  ground,  thereby  in 
some  manner  getting  his  foot  crushed  under 
the  wheels  of  the  car.  Another  witness 
who  was  seated  in  the  same  coach  with  him 
stated  that  he  at  the  same  time  started  to 
alight  from  tbe  coach  at  the  opposite  end, 
when  there  was  such  a  Jerk  given  in  start- 
ing the  train  as  came  near  throwing  him 
from  the  steps.  The  place  at  which  the 
plaintiff  was  injured  was  not  the  point  of 
destination  for  him  as  a  passenger,  and  tbe 
railroad  company  bad  no  reason  to  antici- 
pate that  he  would  attempt  to  get  off  the 
train  there.  Nor  did  it  have  any  notice  that 
he  would  attempt  at  that  place,  or  at  any 
time,  to  pass  from  one  coach  to  another.  It 
was  under  no  obligation  to  him  to  stop  at 
that  station  for  any  given  time.  As  said  in 
the  case  of  Stewart  v.  Railroad  Co.,  supra, 
there  is  no  evidence  to  show  that  tbe  "jerk," 
as  it  is  called  by  tbe  witnesses,  was  any- 
thing unusual  in  stopping  and  starting  a 
train  under  ordinary  circumstances;  and 
the  evidence  wholly  falls  to  show  that  the 
defendant  was  guilty  of  any  negligence,  ei- 
ther in  stopping  or  starting  its  train,  on  the 
occasion  of  plalntlfTs  Injury.  The  plain- 
tiff's right  of  recovery  depended  upon  the 
fact  that  the  motion  of  the  train  which 
caused  tbe  injury  was  not  such  as  Is  ordi- 
narily Incident  to  the  movement  of  the  train 
on  stopping  and  starting.  We  therefore 
conclude  that  tbe  evidence,  viewed  In  its 
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most  favorable  light  In  favor  of  the  plain- 
tiff, would  not  Justify  a  jury  In  finding  that 
the  defendant  was,  upon  the  occasion,  guilty 
of  any  negligence,  and  that,  therefore,  the 
court  of  civil  appeals  rightly  held  that 
under  the  same  evidence  the  trial  court 
ought  to  Instruct  the  jury  for  the  defendant 
It  Is  therefore  ordered  that  the  plaintiff 
take  nothing  by  his  suit,  and  that  the  de- 
fendant go  hence  without  day,  and  recover 
of  the  plaintiff  and  his  sureties  upon  his 
writ  of  error  bond  all  costs  in  this  behalf 
expended,  and  that  this  Judgment  be  certi- 
fied to  the  district  court  of  Karnes  county 
for  observance. 


LEIAOHMAN  v.  CAPPS  et  al. 
(Supreme  Court  of  Texas.    June  15,  1896.) 

EXRCOTION— ISJUJJCTIOS  TO    STAT    ProOBBDISQS— 
JUBISDICTIOX— LeVT  ON  HOMBSTEAR 

Pbohbkty. 

1.  Sayles'  Civ.  St  art  2880,  providing  that 
writs  of  bijunction  to  stay  proceedings  on  exe- 
cution shall  be  returnable  to  and  triable  in  the 
court  where  the  judgment  was  rendered,  does 
not  apply  where  the  injunction  is  aslced  on 
the  ground  that  the  property  levied  on  was  the 
homestead  of  the  execution  debtor.  35  S.  W. 
397,  reversed. 

2.  The  jurisdiction  of  a  court  other  than 
the  one  in  which  a  judgment  was  rendered  to 
grant  an  injunction  to  stay  proceedings  on  ex- 
ecution, on  the  ground  that  the  property  levied 
on  was  the  homestead  of  the  debtor,  is  not 
nvoided  by  the  allegation,  as  a  second  cause  of 
action,  that  the  execution  was  void  for  irregu- 
larities on  its  face,  though  the  court  has  no 
jurisdiction  to  grant  an  injunction  on  such  sec- 
ond ground,  under  Sayles'  Civ.  St.  art  2880. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district 

Application  by  George  S.  Leachman  for 
writ  of  injunction  to  restrain  the  sale  of 
property  belonging  to  the  applicant,  under  an 
execution  on  the  Judgment  in  favor  of  Capps 
&  Cantey.  An  order  granting  perpetual  In- 
junction having  been  reversed  by  the  court 
of  civil  appeals,  plaintiff  brings  error.  Re- 
versed. 

For  former  report,  see  35  S.  W.  397. 

John  Bookhout,  for  plaintiff  in  error.  Har- 
ris &  Knight  for  defendants  In  error. 

GAINES,  C.  J.  This  suit  was  filed  by 
plaintiff  in  error  in  the  district  court  of  Dal- 
las county  against  the  defendants  in  error 
and  the  sheriff  of  that  county,  to  enjoin  the 
sale  of  certain  property  of  the  plaintiff  un- 
der an  execution  Issued  out  of  the  district 
court  of  Tarrant  county  upon  a  Judgment 
rendered  In  that  court  in  favor  of  the  de- 
fendants in  error  against  the  plaintiflf  in  er- 
ror. It  was  claimed  In  the  petition  that  the 
execution  was  void,  because  the  party  whose 
property  the  officer  was  commanded  to  seize 
and  sell  was  not  named  in  the  writ,  and  it 
was  also  alleged  that  the  real  estate  levied 
upon  was  the  homestead  of  the  plaintiff  In 
error,  and  that  he  was  the  head  of  a  family, 
and  that,  therefore,  it  was  not  subject  to 


forced  sale.  Two  exceptions  were  filed  to 
the  petition.  The  first  was  as  to  so  much 
thereof  as  sought  to  restrain  the  sale  of  the 
real  estate,  for  the  reason,  as  alleged,  that 
It  was  the  homestead  of  the  plaintiff.  It  was 
claimed  in  the  exception  that,  as  to  that 
matter,  the  plaintiff  had  "an  ample  remedy 
at  law."  The  second  was  npon  the  ground 
that  the  attack  upon  the  executl(n  was  col- 
lateral, and  that  it  could  only  be  made  in 
the  court  from  which  the  writ  issued.  The 
court,  as  appears  from  Its  Judgment  over- 
ruled the  first  exception,  but  did  not  pass 
upon  the  second,  and  upon  the  trial  entered 
a  decree  enjoining  the  plaintiffs  in  execution 
and  the  sheriff  from  selling  the  property 
claimed  as  a  homestead.  It  is  shown,  bow- 
ever,  by  the  statement  of  facts,  that  during 
the  progress  of  the  trial,  and  after  the  exe- 
cution was  offered  in  evidence,  the  court  held 
it  absolutely  void,  and  refused  to  proceed 
further  with  the  case,  although  the  plaintiff 
insisted  npon  his  right  to  show  that  the  real 
estate  levied  upon  was  his  homestead.  Nei- 
ther the  execution  nor  the  sale  of  any  other 
property  was  enjoined.  The  defendants  .'ip- 
pealed  to  the  court  of  civil  appeals,  where, 
of  its  own  motion,  that  court  held  that  the 
district  court  of  Dallas  county  was  without 
jurisdiction  to  try  the  cause,  and  therefore 
reversed  the  Judgment  and  dismissed  the 
suit. 

We  are  of  the  opinion  that  the  court  of 
civil  appeals  erred  in  its  ruling.  If  it  be  con- 
ceded that,  by  reason  of  the  statute  which 
declares  that  "writs  of  injunction  granted  to 
stay  proceedings  In  a  suit  or  execution  on  a 
Judgment,  shall  be  returnable  to  and  tried  in 
the  court  where  such  suit  is  pending,  or  such 
Judgment  was  rendered,"  the  district  court 
of  Dallas  county  was  deprived  of  Jurisdic- 
tion to  hear  and  determine  the  subject-mat- 
ter of  the  controversy  In  so  far  as  the  plain- 
tiff sought  to  enjoin  the  execution  of  the 
writ  we  still  think  that  it  would  have  been 
error  to  dismiss  the  suit  In  so  far  as  die 
plaintiff  sought  to  restrain  the  sale  of  the 
property  claimed  by  him  to  be  the  home- 
stead of  himself  and  family,  we  think  the 
district  court  of  Dallas  county  had  Jurisdic- 
tion. Van  Ratcliff  v.  Call,  72  Tex.  491,  10 
S.  W.  578;  Seligson  v.  GolUns,  64  Tex.  314; 
Winnie  v.  Grayson,  3  Tex.  429.  Tiierefore. 
the  court  had  Jurisdiction  to  try  the  issue 
of  homestead,  or  not,  and  hence  was  not 
without  power  to  proceed  to  Judgment  in  the 
case.  If  without  power  to  restrain  the  exe- 
cution, because  issued  from  another  court, 
then  an  exception  to  so  much  of  the  peti- 
tion as  sought  that  relief  should  have  been 
sustained,  or  the  court  should  of  its  own  mo- 
tion have  declined  to  try  the  issue  as  to  the 
validity  of  the  writ  and  should  have  dis- 
missed 80  much  of  the  cause.  But,  when  a 
petition  states  two  causes  of  action,  the  court 
is  not  deprived  of  Jurisdiction  over  one,  be- 
cause it  may  have  no  jurisdiction  over  the 
other.   We  conclude,  therefore,  that  the  court 
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of  cItO  appeals  should  bave  detennined  tbe 
appeal  upon  Its  merits;  and  tbat,  when  they 
decided  that  tbe  trial  court  was  without 
jurisdiction  to  tiy  the  issue  upon  which  the 
statement  of  facts  shows  it  was  detennined, 
the  proper  course,  under  their  view  of  tbe 
law,  was  to  reverse  the  Jud^^ent,  and  re- 
maud  the  cause.  We  do  not  wisli,  however, 
to  be  understood  as  holding  that  the  district 
court  was  without  Jurisdiction  over  tbe  sub- 
ject-matter of  the  validity  of  the  execution, 
and  that  the  defendants,  by  going  to  trial 
witbout  insisting  upon  a  ruling  upon  their 
exception  to  the  jurisdiction  of  the  court,  did 
not  waive  their  right  to  have  the  suit  brought 
in  Tarrant  county.  We  do  not  find  It  neces- 
sary to  pass  upon  tbat  question  upon  this 
writ  of  error.  The  judgment  of  the  court  of 
civil  appeals  is  reversed,  and,  since  the  mer- 
its of  the  appeal  have  not  been  passed  upon, 
the  cause  win  be  remanded  to  that  court  for 
tbe  determination  of  the  questions  there  pre- 
sented. 


HOUSE  et  aL  V.  ROBERTSON. 

(Supreme  Court  of  Texas.    June  16.  1896.) 

ExicoTios— Irkeoclakities  im  Sals — ^Ihadequaot 

or  Fates — Pdhcbaskb's  Hiqht  to  Reihbokss- 

MENT— Rests  and  Pbofits. 

1.  Where  the  purchaser  at  execution  sale 
purchased  for  $25  lands  admitted  to  be  worth  at 
least  1800,  there  is  such  a  gross  inadequacy  of 
price  as  to  warrant  setting  aside  the  sale  for 
irregularity,  when  it  appears  that  the  execu- 
tion was  prematurely  issued,  and  the  descrip- 
tion of  the  property  levied  on  was  insuflScient. 
34  S.  W.  640,  reversed. 

2.  Upon  setting  aside  a  sale  nnder  ezecn- 
tion,  the  purchaser,  if  he  demands  reimburse- 
ment, should  account  for  the  rents  and  profits 
of  the  land  while  the  same  was  in  his  posses- 
sion and  control. 

Error  to  court  of  civil  appeals.  Fourth  su- 
preme Judicial  district. 

Action  of  trespass  to  try  title,  brought  by 
T.  W.  House  and  others  against  J.  M.  Robert- 
son. A  judgment  for  defendant  having  been 
affirmed  by  the  court  of  civil  appeals,  plaln- 
tUTs  bring  error.    Reversed. 

For  former  report,  see  34  S.  W.  640. 

Z.  T.  Fulmore  and  8.  B.  Oaruth,  for  plain- 
tiffs in  error.  James  A.  Gillette  and  James  M. 
Robertson,  for  defendant  in  error. 

BROWN,  J.  Tl»e  plaintifts  hi  error  brought 
an  action  in  tbe  district  court  of  Bosque 
county  against  J.  M.  Robertson  and  others 
to  recover  a  tract  of  land  situated  In  that 
county,  being  one-third  of  a  league,  but  In 
which  there  is  an  excess,  making  the  real 
amount  embraced  in  tbe  survey  1,000  acres. 
The  petition  first  sets  out  the  cause  of  ac- 
tion as  in  an  ordinary  action  of  trespass  to 
try  title,  and  then  proceeds  to  set  up  tbe  title 
of  plaintiffs  to  tbe  land,  and  the  claim  of 
title  under  which  the  defendants  bold,  asliing 
that  the  sale  nnder  execution  as  hereafter 
stated  be  set  aside.    A  severance  between  J. 


M.  Robertson  and  the  other  defendants  was 
granted,  and  Robertson  disclaimed  title  to 
1,000  acres  of  the  land.  The  facts  found  by 
the  court  of  civil  appeals  are  as  follows:  It 
was  admitted  that  appellants  liad  a  perfect 
title  to  the  land  in  controversy  up  to  the  time 
of  the  execution  sale  on  October  7,  1884,  and 
that  whatsoever  title  Robertson  had  was  by 
virtue  of  tbe  sherUTs  sale  of  the  land  that 
took  place  on  the  above  date.  On  the  22d 
day  of  May,  1884,  the  supreme  court  of  Texas 
rendered  a  judgment  dismissing  a  writ  of 
error  In  a  case,— House  v.  Whltworth,— and 
against  the  plaintiffs  in  error  for  all  costs  of 
the  suit;  and  on  tbe  19tb  day  of  June,  before 
the  adJoumm«it  of  tbat  term  of  tbe  court,  the 
clerk  of  the  supreme  court  Issued  an  execu- 
tion, accompanied  with  a  bill  of  costs,  ad- 
dressed to  the  sheriff  of  Bosque  county,  who 
executed  It  by  levying  upon  a  tract  of  land  in 
tbe  said  county,  the  levy  being  Indorsed  upon 
the  execution  as  follows:  "Came  to  hand  on 
the  23rd  day  of  June,  1884,  and  executed  on 
the  20th  day  of  August,  1884,  by  seizing  and 
levying  upon  a  certain  tract  of  land  in  Bos- 
que county,  Texas,  one-third  of  a  le&gae,  be- 
ginning at  the  N.  B.  comer  of  a  survey  in 
name  of  Urley  Huhter  from  which  a  Spanish 
oak  bears  south  20  degrees  west  19  varas 
marked  J.  another  bears  67  west  15  varas  mark- 
ed Y.  thoice  north  60  east  2834  vrs  to  cor- 
ner of  an  elm  bears  north  37  W.  P  vrs  mark- 
ed T.  a  walnut  bears  S.  70  E.  20  vrs  marked 
N.  thence  south  30  E.  2M0  vrs  to  comer 
from  which  a  live  oak  bears  bars  S.  75  east 
24  TIB  marked  T.  anotho:  bears  south  77  vrs 
marked  K.,  thence  south  00  west  2834  vrs 
to  comer  from  which  a  Spanish  oak  bears 
S.  30  degrees  east  19  vrs  marked  H.  Anoth- 
er bears  south  34  E.  21  vrs  marked  L.,  thence 
N.  30  W.  130  vrs  branches  320  vrs  a  creek 
2940  vrs  to  the  place  of  beginning."  Upon 
the  execution  was  indorsed  a  return  that  the 
land  was  advertised  for  sale  as  required  by 
law,  and  that  on  the  7th  day  of  October,  1884, 
—being  the  first  Tuesday  of  that  month,— the 
land  was  sold  at  public  sale  at  the  courthouse 
door  in  Meridian  to  J.  M.  Robertson  for  the 
sum  of  $25,  which  he  paid.  The  sheriff  exe- 
cuted to  Robertson  a  deed  in  which  the  land 
was  described  as  beginning  at  the  northeast 
comer  of  a  survey  in  the  name  of  Wiley 
Hunter,  otherwise  describing  the  land  as  in 
the  levy.  In  addition  to  the  findings  made 
by  the  court  of  civil  ai^eals,  we  find  In  the 
record  the  undisputed  evidence  of  the  de- 
fendant Robertson  to  be  that  the  land,  at  the 
time  of  the  sale,  was  worth  to  bim  about  50 
cents  an  acre,  and  that  the  survey  actually 
contained  something  over  1,600  acres;  that 
in  1884  or  1885  he  leased  the  land  to  one  Klngs- 
bery,  who  built  some  sheep  sheds  and  pens 
on  it,  which  remained  there  until  about  three 
or  four  years  before  the  trial,  which  was  in 
1805,  when  one  Goodwin,  the  tenant  of  J. 
M.  Robertson,  toc^  possession  of  the  land  for 
Robertson,  and  held  it  until  the  trial.  There 
was  no  offer  in  the  pleadings,  nor  shown  in 
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the  testimony,  on  the  part  of  the  plaintiffs  in 
the  court  below,  to  refund  to  the  defendant 
the  money  that  he  had  paid  In  purchasing  the 
laud,  and  there  is  no  proof  showing  what 
was  the  value  of  the  use  and  occupation  of 
the  land  during  the  time  tliat  Robertson  Imd 
possession  of  it  There  was  a  trial  before  a 
Jury  in  the  district  court,  wliich  resulted  in 
a  verdict  for  the  defendants,  and  Judgment 
entered  accordingly,  wtiich  Judgment  was  af- 
firmed by  the  court  of  civil  appeals. 

The  plaintiffs  in  error  claim  that  the  sale  un- 
der which  defendant  Robertson  seeks  to  hold  the 
land  is  void  because  (1)  the  execution  under 
which  the  sale  was  made,  having  been  Issued 
before  the  adjournment  of  the  court  for  the 
tenn  at  whl<di  the  Judgment  was  rendered, 
is  absolutely  void;  (2)  because  the  levy  of  the 
execution  upon  the  land,  as  indorsed  upon  it, 
was  void  for  uncertainty  In  the  description 
of  the  land,  and  for  other  reasons.  They  also 
claim  that,  if  the  sale  is  not  void.  It  Is  void- 
able in  this  proceeding,  and  ttiat  the  deed 
should  be  set  aside  because  of  the  irregu- 
larities which  occurred  in  issuing  and  levying 
the  execution,  and  the  inadequacy  of  the 
price  at  which  the  land  was  sold  to  the  defend- 
ant 

The  court  of  civil  appeals  rightly  held  that 
the  execution,  although  prematurely  issued, 
was  not  void,  but  that  the  issuance  before 
the  adjournment  of  the  court  at  that  term 
was  an  Irregularity,  and  also  that  the  levy,  as 
indorsed  upon  the  execution,  although  de- 
fective, was  not  void,  and  that  for  these  rea- 
sons the  sale  made  by  virtue  of  the  execution 
and  levy  was  not  void  as  claimed  by  the 
plaintiffs.  It  is  unnecessary  for  us  to  dis- 
cuss these  questions,  since  they  are  properly 
disposed  of  by  the  court  of  civil  appeals  in 
an  able  opinion,  well  supported  by  authori- 
ties. 

Tlie  plaintiffs  In  the  court  below  asked  tliat 
special  instructions  be  given  to  the  Jury, 
which  would  have  submitted  to  them  the 
issue  as  to  whether  the  irregularities  of  the 
Issuance  and  levy  of  the  execution,  taken  in 
connection  with  the  inadequacy  of  price, 
would  Justify  the  setting  aside  of  the  aher- 
lIF's  sale,  and  the  deed  under  which  Robert- 
son claimed,  which  instructions  were  refused 
by  the  court,  and  the  issue  was  not  present- 
ed in  any  form  in  the  general  charge  of  the 
court.  This  ruling  is  sustained  by  the  court 
of  civil  appeals.  It  is  true  that  inadequacy 
of  price  alone  is  not,  as  a  rule,  a  sufficient 
reason  for  avoiding  the  sheriff's  sale  made 
under  a  valid  Judgment  and  execution;  but, 
when  the  price  paid  for  the  land  at  such  sale 
is  enormously  inadequate  and  disproportion- 
ed  to  the  value  of  the  land  sold,  slight  ir- 
regularities win  be  sufficient  to  Justify  set- 
ting the  sale  aside  by  a  direct  proceeding  for 
that  purpose.  Allen  v.  Stephanes,  18  Tex. 
872;  Taul  v.  Wright,  45  Tex.  395.  In  the 
former  case  the  price  i>ald  by  the  purchaser 
at  the  sheriffs  sale  was  one-twentieth  part 
of  the  value  of  the  property  sold,  and  the 


court  said,  "When  the  disproportion  Is  so 
enormous  as  in  this  case,  but  slight  addi- 
tional circumstances  will  Justify  the  Infer- 
ence that  the  sale  was  fraudul^t"  In  Taul 
V.  Wright  the  price  paid  by  the  purchaser 
was  more  inadequate  than  in  the  former  case, 
and  in  that  case  the  court  used  this  language: 
"And  If  the  Judgment  Is  valid,  though  it 
may  be  impossible  to  determine  the  precise 
limit  at  which  mere  inadequacy  of  price 
alone  will  authorize  the  setting  aside  a  Judi- 
cial sale,  still  it  cannot  be  denied  that  there 
may  be  cases  in  which  the  price  paid  is  so 
utterly  insignificant,  and  shockingly  dispro- 
portionate to  the  value  of  the  property,  that 
a  court  of  equity  cannot  regard  it  as,  in 
conscience,  any  consideration  whatever,  and 
the  mere  fact  of  attempting  to  hold  the  prop- 
erty so  purchased  will  be  held  conclusive  evi- 
dence of  fraud.  Certainly,  when  there  is  an 
enormous  inadequacy  of  price  at  a  sheriff's 
sale.  If  there  are  but  slight  irregularities  or 
other  circumstances  attending  it  calculated 
to  prevent  the  property  from  bringing  some- 
thing like  its  reasonable  value,  it  is  regarded 
as  unconscientious  In  the  purchaser  to  hold 
the  property  so  purchased,  and  his  deed  will 
be  canceled."  In  the  case  now  before  the 
court  the  price  paid  by  Robertson  for  the 
land— 1,600  acres— was  $25.  The  land  was 
by  Robertson  valued  at  $800;  certainly  not 
overvalued.  Thus  it  will  be  seen  that  the 
price  paid  was  the  one  thirty-second  part  of 
the  value  of  the  land,  as  estimated  by  the 
purchaser  himself.  It  needs  no  argument  to 
show  that  such  a  consideration  for  this  prop- 
erty was  enormously  inadequate,  and  while 
not  sufficient  of  itself,  perhaps,  to  authorize 
the  court  to  set  the  sale  aside,  when  taken  In 
connection  with  the  irregularities  committed 
by  the  officers  in  issuing  and  executing  the 
process  it  must  be  held  sufficiently  inade- 
quate to  call  upon  a  court  of  equity  to  inter- 
fere and  piytect  the  rights  of  the  plaintiffs 
therein.  In  this  case  the  execution  was 
Issued  before  the  expiration  of  the  term  of 
the  court  at  which  the  Judgment  was  ren- 
dered, and,  so  far  as  we  Imow,  without  any 
reason  therefor.  The  levy  Indorsed  upon 
the  execution  so  defectively  described  the 
land  as  to  make  it  difficult  for  a  purchaser 
to  ascertain  its  locality,  and  it  did  not  state 
that  the  land  was  levied  upon  as  the  prop- 
erty of  one  or  all  of  the  defendants  in  execu- 
tion, nor  did  it  appear  from  the  levy  whose 
title  or  right  to  the  land  was  to  be  sold  under 
that  process.  A  person  desiring  to  purchase 
the  land  thus  levied  upon  could  not  ascer- 
tain from  the  levy  what  title  he  would  ac- 
quire by  his  purchase,  and  we  think  that 
this  was  a  gross  Irregularity  in  making  the 
levy,  and  such  as  would  affect  the  price  for 
which  the  land  would  sell. 

Defendant  In  error  Insists  that  the  plain- 
tiff's claim  is  a  stale  demand,  that  the  un- 
disputed evidence  shows  this  fact,  and  also 
that  the  plaintiff  failed  to  refund  or  offer  to 
refund  to  the  defendant  the  money  paid  by 
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him  for  the  land  purchased  at  the  sheriff's 
sale,  which  went  to  discharge  the  judtrment 
against  the  plaintiffs.  Stale  demand  does 
not  apply  to  this  case,  and  It  la  unnecessary 
for  us  to  discuss  the  qnestlon.  It  Is  true  that 
ordinarily  a  plaintiff  who  seeks  to  set  aside 
a  sale  which  Is  yoldable,  when  the  purchase 
price  iiald  at  such  sole  has  gone  to  discharge 
a  debt  Justly  due  by  him,  must  refund,  or 
offer  to  refund,  the  purchase  money  paid  by 
the  purchaser  at  such  sale.  Whether  or  not 
the  plaintiff  must  make  this  offer  in  order 
to  entitle  him  to  the  relief  depends  upon  the 
circumstances  of  the  particular  case.  It  Is 
not  an  unrarying  rule,  but  courts  of  equity 
will  protect  the  defendant,  under  ordliury 
circumstances,  in  the  possession  of  the  prop- 
erty, until  he  is  reimbursed  for  the  amount 
of  money  that  he  has  expended  In  discharge 
of  a  debt  due  by  the  plaintiff;  but  this  may 
be  done  either  by  requiring  the  party  seeking 
the  relief  to  pay  the  money  in  order  to  main- 
tain the  action,  or  the  court  may,  in  its  de- 
cree, suspend  the  writ  of  possession  until 
the  money  is  paid.  Bailey  v.  White,  13  Tex. 
114.  In  this  case  it  appears  from  the  evi- 
dence that  the  defendant  Robertson  had  pos- 
session of  600  acres  of  the  land  for  at  least 
five  or  six  years.  There  is  no  proof  as  to  the 
value  of  the  rents,  but  the  price  paid  was 
but  $25.  The  possession  was  taken  the  next 
year  after  the  purchase,  and  the  plaintiffs 
had  a  right  to  bare  the  money  which  they 
owed  to  the  defendant  on  account  of  the  pur- 
chase of  the  land  offset  by  the  rents  of  the 
land  itself,  and  the  value  of  the  use  thereof. 
Bums  ▼.  Ledbetter,  54  Tex.  387.  In  the  last 
case  cited  the  court  said:  "It  appears  from 
the  record  that  Ledbetter  has  held  the  pos- 
session of  the  property,  and  enjoyed  the  fruits 
and  revenues  thereof,  for  several  years. 
Bums  and  wife  are  certainly  entitled  to  re- 
cover from  him  the  rental  value  of  the  prop- 
erty during  that  time.  We  think  that  the 
case  is  somewhat  analogous  to  that  of  a 
mortgagee  In  possession,  who,  by  the  rules 
of  equity,  is  required  to  account  for  the  bene- 
fits derived  from  the  use  of  the  property, 
which  must  be  placed  by  him  to  the  satis- 
faction of  the  mortgage."  Under  the  facts 
of  this  case,  we  think  that  the  defendant 
should  himself,  if  he  desired  to  be  reimburs- 
ed for  the  small  amount  that  be  had  paid  for 
the  land,  have  accounted  for  the  rents  and 
profits  during  the  time  that  he  had  posses- 
sion, if  he  thought  that  they  were  of  less 
value  than  the  $2o  that  he  paid  for  the  1,600 
acres  of  land. 

It  was  admitted  in  this  case  that  the  plain- 
tiffs had  the  title  to  the  land  in  controversy, 
and  were  therefore  entitled  to  recover,  unless 
the  testimony  was  such  as  to  show  that  the 
defendant  acquired  a  title  under  the  sale 
made  by  the  sheriff  by  virtue  of  the  execution 
before  referred  to.  The  evidence  upon  which 
defendant  relies  as  a  defense  is  without  any 
conflict  in  any  material  point,  and  in  fact, 
■o  far  as  affects  his  title,  wholly  without  any 


conflict.  But  one  conclusion  can  be  drawn 
from  the  evidence,  and  there  remains  noth- 
ing to  submit  to  a  Jury.  There  Is  no  ques- 
tion of  fact  in  the  case.  The  consideration 
Is  so  disproportioned  to  the  value  of  the  land 
that,  as  a  matter  of  law,  it  must  be  held  by 
the  court  as  being  "enormously"  inadequate, 
as  expressed  in  the  decisions;  and  the  ir- 
regularities in  issuing  and  executing  the  pro- 
cess, especially  In  the  entry  of  the  levy  upon 
the  execution,  are  so  gross  that,  as  matter  of 
law,  it  must  be  held  that  they  would  affect 
the  price  for  which  the  land  would  sell.  It 
Is  not  a  qnestlon  as  to  whether  it  did  really 
affect  the  price  in  this  instance  or  not,  but 
the  small  sum  for  which  1,600  acres  of  land 
sold  appeals  strongly  to  a  court  of  equity  as 
evidence  of  the  fact  that  the  sale  was  made 
under  such  circumstances  as  would  deter 
persons  desiring  to  purchase  from  bidding  at 
that  sale.  There  is  no  room  for  difference 
of  opinion  as  to  the  effect  in  this  instance. 
The  evidence  discloses  a  sulliclent  cause 
for  the  small  price  bid  for  the  land,  and  this 
cause  must  be  held  to  have  produced  the  re- 
sult of  sacrificing  the  property.  The  district 
court,  upon  the  evidence  before  it,  should 
have  directed  the  Jury  to  find  a  verdict  for  the 
plaintiffs;  and  the  court  of  civil  appeals 
ought  to  have  reversed  the  Judgment  of  the 
district  court,  and  have  rendered  a  judgment 
for  the  plaintiffs.  It  therefore  becomes  the 
duty  of  this  court  to  enter  the  Judgment 
which  the  court  of  civil  appeals  should  have 
rendered.  It  Is  ordered  that  the  Judgments 
of  the  district  court  and  the  court  of  civil 
appeals  be  reversed,  and  that  the  sale  made 
by  the  sheriff  under  the  execution  before 
stated,  and  the  deed  of  the  sheriff  made  to 
the  defendant  Robertson,  be,  and  the  same 
are  hereby,  set  aside,  canceled,  and  held  for 
naught,  and  that  the  plaintiffs  in  this  case 
have  and  recover  of  the  defendant  Robertson 
the  lands  claimed  by  him  and  described  in 
his  answer,  and  for  all  costs  in  this  behalf 
expended. 


WHITAKBE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  10, 

1896.) 

PEIU0BT— MaTBKIALITT  Or  STATIMBMT— CORBOBO- 
HATIOS— ISSTKUCTIOK. 

1.  On  the  trial  of  Q.,  who  was  indicted 
with  M.  for  theft,  a  witness  testified  that  he 
saw  M.,  and  not  6.,  in  possession  of  the  prop- 
erty stolen.  Afterwards,  on  the  trial  of  M., 
said  witness  testified  that  he  saw  O.,  and  not 
M.,  In  possession  of  the  stolen  goods,  and  de- 
nied that  he  testified  to  the  contrary  on  the 
former  trial.  Held,  on  a  trial  for  perjury  in 
testifying  that  be  did  not  make  such  statement 
on  the  first  trial,  that  it  was  immaterial  which 
of  the  statements  as  to  the  possession  of  the 
stolen  property    was  false. 

2.  Code  Or.  Vroc  1885,  art  788,  provides 
that  in  trials  tor  perjurv  no  person  shall  be 
convicted  except  upon  the  testimony  of  two 
credible  witnesses,  or  of  one  credible  witness 
corroborated  strongly,  as  to  the  falsity  of  de- 
fendant's statement  under  oath,    held,  that  it 
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was  error  to  charee  that  the  case  of  the  state 
must  be  supported  by  one  witness  and  drcum- 
Btances  equal  to  another  witness,  or  by  two 
witnesses. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

Richard  Wbi taker  was  convicted  of  per- 
jury, and  appeals.    Reversed. 

Stillwell  H.  Russell,  for  appellant  Mann 
Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
perjury,  and  given  five  years  in  the  peniten- 
tiary, and  appeals.  Counsel  for  appellant  is 
mistaken  as  to  the  nature  and  basis  of  this 
prosecution.  Perjury  is  not  assigned  up<m 
one  ot  two  conflicting  statements  made  by 
the  appellant.  When  this  is  the  case,  the 
pleader  should  select  a  statement,  assign  it 
for  perjury,  and  prove  that  it  was  false. 
Such  proof  cannot  be  made  alone  by  a  state- 
ment in  conflict  with  that  assigned  for  per- 
jury. This  doctrine  is  well  settled.  See  2 
Blsh.  Or.  Law,  art  1044.  It  appears  from  the 
record:  That  two  persons  were  Indicted,  to 
wit,  John  Gilbert  and  Lewis  McDufT,  for  the 
theft  of  certain  property  alleged  to  belong 
to  Sam  Goldsmith.  That  the  McDuff  case 
was  tried  first,  and  appellant  was  a  witness 
in  said  case,  and  testified  that,  on  the  night 
that  the  theft  was  committed,  John  Gilbert 
had  come  to  him,  and  asked  liim  to  go  with 
him,— that  he  had  something  "on  ice,  down 
the  street";  that  he  (appellant)  refused  to  go 
with  him;  that  after  awhile  John  Gilbert 
came  back,  and  took  him  and  showed  him 
where  he  had  a  lot  of  clothing  (pants,  coats, 
and  vests)  hid  under  Hamilton  Hall;  and 
that  said  Lewis  McDuff  had  said  nothing, 
except  that  he  had  bad  luck  and  had  been 
run.  This  clothing  shown  to  the  appellant 
by  John  Gilbert  was  the  fruits  of  the  crime 
for  the  theft  of  which  Gilbert  and  McDuff 
were  indicted.  Now,  when  .John  Gilbert  was 
upon  trial  for  the  same  theft,  appellant  was 
again  a  witness,  and  upon  the  trial  he  swore 
that  It  was  Lewis  McDufT  who  came  to  him 
on  the  night  that  the  theft  was  committed, 
and  had  said  to  him  that  he  had  something 
on  ice  down  the  street;  that  he  (Wbltaker) 
refused  to  go  with  him;  that  after  awhile 
Lewis  McDuft  came  back,  and  took  him  and 
showed  him  where  be  had  a  lot  of  clothing 
(pants,  coats,  and  vests)  hid  under  Hamil- 
ton Hall.  When  appellant  testified  that  it 
was  McDuff  who  liad  done  these  things  (Gil- 
bert being  on  trial),  counsel  for  the  state 
called  his  attention  to  his  testimony  In  the 
McDufT  case,  and  asked  him  if  he  had  not 
stated  in  that  trial  that  it  was  John  Gilbert 
who  had  done  these  things.  He  denied  mak- 
ing that  statement  in  the  McDuff  trial, 
swearing  tliat  he  bad  made  the  same  state- 
ment in  the  McDuff  trial  that  be  was  then 
making  In  the  Gilbert  trial.  Now,  perjury 
was  assigned  upon  the  statement  that  he  had 
made  the  same  statement  In  the  McDuff 
trial,  in  regard  to  this  matter,  that  he  then 


made  In  the  Gilbert  trial.  The  indictment  in 
this  case  sets  up  particularly  what  the  state- 
ments were,  assigning  perjury  upon  the  state- 
ment that  he  had  never  said  that  it  was  Gil- 
bert who  had  taken  him  and  shown  him  the 
clothes,  etc.  The  indictment  charges  the . 
tmth  to  be  that  he  made  such  a  statement 
Now,  upon  this  state  of  case  the  prosecution 
for  perjury  is  based.  It  is  altogether  imma- 
terial as  to  which  statement  was  true.  When 
appellant  swore  in  the  Gilbert  case  that  he 
was  not  the  man  who  had  shown  him  the 
clothes,  etc.,  this  was  beneficial  to  Gilbert, 
and,  if  true,  it  tended  to  acquit  Gilbert,  and 
fasten  the  gollt  upon  McDuff;  and  whether 
appellant  was  a  witness  for  the  state,  or  for 
the  defendant  Gilbert,  is  ImmaterlaL  If  for 
the  state,  his  testimony  waa  injurious  to  the 
state,  and  the  prosecuting  attorney  had  a 
right  to  Impeach  him  by  showing  that  he 
had  made  contradictory  statements  In  regard 
to  very  material  facts  in  the  Gilbert  case. 
And  when  he  denied  making  the  statement 
charged  in  the  trial  of  McDuff,  when  in  fact 
he  had  made  It,  It  being  material  to  his  credi- 
bility, it  could  be  assigned  for  perjury,  and. 
upon  proi>er  proof,  conviction  legally  sus- 
tained. 

The  court  submitted  to  the  jury  the  follow- 
ing charge:  "In  a  case  of  perjury,  the  case 
of  the  state,  in  order  to  be  sustained,  must  be 
supported  by  one  witness  and  circumstances 
equal  to  another  witness,  or  two  witnesses." 
Counsel  for  appellant,  in  motion  for  a  new 
trial,  complained  of  this  charge,  contending 
that  it  Is  not  the  law.  The  court  overruled 
the  motion.  The  statute  upon  this  subject 
provides:  "In  trials  for  perjury,  no  person 
shall  be  convicted,  except  upon  the  testimony 
of  two  credible  witnesses,  or  of  one  credible 
witness,  corroborated  strongly  by  other  evi- 
dence as  to  the  falsity  of  the  defendant's 
statement  under  oath;  or  upon  his  own  con- 
fession in  open  court."  Now,  the  court  In- 
structs the  jury,  in  effect  that  if  the  prosecu- 
tion is  sustained  by  the  testimony  of  one 
witness,  whether  credible  or  not,  and  cir- 
cumstances equal  to  another  witness,  or  two 
witnesses,  whether  this  last  witness  be  cred- 
ible or  not,  the  jury  would  be  authorized  to 
convict.  Again,  this  charge  permits  a  con- 
viction if  the  case  of  perjury  is  sustained  by 
the  testimony  of  such  witnesses.  The  stat- 
ute expressly  provides  that  the  falsity  of  the 
statement  assigned  for  perjury  must  be  es- 
tablished by  two  credible  witnesses,  or  one 
credible  witness  corroborated  strongly  by 
other  evidence.  The  statement  assigned  for 
perjury  In  this  case  is  that  the  appellant  had 
denied  that  he  bad  sworn  in  the  McDuff 
case  that  it  was  Gilbert  who  had  shown  him 
I  the  clothing,  etc.,  whereas  in  truth  he  had 
sworn  that  it  was  McDuff,  Instead  of  Gil- 
bert Now,  the  state  was  bound  to  prove  by 
two  credible  witnesses,  or  one  credible  wit- 
ness strongly  corrolwratcd  by  other  evidence, 
that  he  had  sworn  that  it  was  Gilbert,  and 
not  McDuff,  who  had  taken  him  and  shown 
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him  the  clothing,  etc.  The  charge  submitted 
to  the  Jury  was  wrong,  and  not  the  law  upon 
this  subject  In  Washington  v.  State,  22 
Tex.  App.  26,  3  S.  W.  228,  It  was  held  funda- 
mental error  not  to  give  the  statutory  pro- 
visions pertaining  to  the  character  of  proof 
necessary  to  establish  the  falsity  of  the  state- 
ment assigned  for  perjury.  The  judgment  is 
reversed,  and  the  cause  remanded. 


MYERS  V.  STATE. 

(Court  of  Criminal  AiH>eal8  of  Texas.    June  10, 

1896.) 

CKiMt:iAL  Law— Obstkuctino  Public  Road— Sor- 
riCIKNCY  OP  Etidencb. 
In  a  prosecution  for  willfully  obstruct- 
ing a  public  road,  there  was  evidence  that  the 
road  passed  through  defendant's  lands,  that  it 
had  never  been  formally  opened  by  the  com- 
missioners' court,  and  that  it  had  merely  been 
used  by  travelers,  but  had  been  practically 
abandoned  before  defendant  built  his  fence 
across  it  Defendant  testified  that  be  believed 
titat  he  had  a  right  to  fence  the  land,  and  that 
the  fence  was  built  without  intent  to  violate 
the  law.  Held  insufficient  to  support  a  con- 
viction. 

Appeal  from  Bell  county  court;  John  M. 
Forman,  Judge. 

C.  W.  Myers  was  convicted  of  willfully  ob- 
structing a  public  road,  and  appeals.  Re- 
versed. 

Geo.  W.  Tyler  and  Harris  &  Saunders,  for 
appellant.    Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  willfully  obstmcting  a  public  road.  There 
are  several  questions  suggested  for  our  eou- 
sideratlon  in  the  record,  but,  under  the  view 
we  take  of  the  testimony,  we  deem  It  unneces- 
sary to  consider  but  one  of  those  questions,  to 
wit  the  alleired  Insufllciency  of  the  evidence 
to  support  the  conviction.  It  would  seem, 
from  the  record,  that  there  has  been  a  road 
running  from  Waco  through  Belton  and 
Georgetown  to  Austin.  This  road  has  been 
known  by  the  names  of  the  "Waco  and  Austin 
Road,"  the  "Belton  and  Georgetown  Road," 
and  the  "Belton  and  Austin  Road."  This 
road  was  traveled  at  some  time  prior  to  the 
time  that  the  town  of  Belton  had  an  exist- 
ence. So  far  as  the  record  discloses,  this 
road  was  never  laid  out  by  metes  and  botmds 
by  order  of  the  commissioners'  court  of  Bell 
county.  Tlie  record  shows  that  what  was 
known  as  the  "Belton  and  Austin  Road"  in 
1858  was  declared  to  be  a  public  road,  and 
overseers  appointed.  At  the  time  Indicated 
the  country  was  open,  and  people  traveled 
along  this  road  as  their  own  Inclination  or 
caprice  dictated.  The  road  alleged  to  have 
been  obstructed  is  on  the  Connell  survey. 
Subsequent  to  1858,  as  the  country  began  to 
be  settled  and  inclosed,  by  order  of  the  com- 
missioners' court  of  Bell  county  the  road  on 
tJie  surveys  north  of  the  Connell  survey  was 
changed,  and  the  lands  inclosed,  pushing  the 
road  to  the  eastward.    As  these  roads  were 


changed  on  the  north,  the  point  of  entrance  on 
the  Connell  survey  would  be  changed  by  pub- 
lic travel  to  meet  the  changes  made  by  order 
of  the  commissioners'  court  <m  the  surveys 
north  of  said  Connell  survey.  So  far  as  the 
record  discloses,  no  changes  were  made  or 
any  action  had  with  reference  to  the  road 
across  the  Connell  survey,  but  It  would  seem, 
from  the  changes  made  by  the  commissioners' 
court  on  the  surveys  north  of  said  road,  that 
the  point  of  entrance  on  the  ConneU  survey 
was  changed  from  (tOO  to  700  yards  eastward. 
The  record  shows  that  no  action  was  ever 
taken  in  regard  to  the  Connell  survey  by  the 
commissioners'  court  with  reference  to  these 
changes,  but  shows  the  contrary.  The  par- 
ties Uviug  in  the  vicinity  and  along  this  road 
Indicate  that  there  was  never  but  one  road 
laid  out  across  said  survey,  which  occurred  in 
1846  or  1847,  by  military  authority,  which 
road  was  traveled  for  some  years,  and  was 
closed  up,  north  of  the  Connell  survey,  by  the 
changes  made  by  the  commissioners'  court  as 
to  the  location  of  the  road  above  its  point  of 
entrance  In  said  Connell  survey.  As  these 
changes  would  occur  north,  and  In  some  in- 
stances, perhaps,  south,  of  the  Connell  sur- 
vey, the  overseers  appointed  by  the  commis- 
sioners' court  to  work  said  road  would. work 
along  the  line  extending  from  the  point  of  en- 
trance on  the  north  of  the  Connell  survey  to 
some  point  of  exit  on  the  south,  and  this  road 
across  said  survey,  as  traveled,  would  corre- 
spond with  the  changes  made  on  the  north  of 
said  survey  by  the  commissioners'  court. 
These  roads— for  there  were  seven  of  them 
across  the  Connell  survey,  at  different  times- 
would  be  changed  from  west  to  east  on  said 
survey,  by  inclosing  portions  of  said  survey  by 
parties  who  owned  or  controlled  it.  The  ap- 
jK'llant,  who  owned  and  controlled  a  large  por- 
tion of  said  survey,  had  owned  his  interestfor 
18  years,  during  which  time  several  of  these 
changes  had  been  made,  and  one  of  which  he 
himself  made  in  1892;  the  change  under  In- 
vestigation having  been  made  in  18U3.  The 
owner  himself  testified  that  he  believed,  under 
all  of  these  circumstances,  that  be  had  a  right 
to  change  that  road,  that  the  commissioners' 
court  had  never  laid  out  any  road,  had  never 
paid  blm  for  It,  and  that  he  believed  that  a 
man  who  owned  land  In  this  country  had  a 
right  to  control  and  fence  it,  and  that  he  had 
no  intention  of  violating  any  law  of  his  coun- 
try in  inclosing  his  own  land;  that  he  had 
apidied  to  the  commissioners'  court  for  a 
change  of  the  road  to  the  point  to  which  he 
did  change  It,  and  they  refused  It  because  he. 
In  the  petition,  called  it  the  "Georgetown  and 
Belton  Road,"  instead  of  the  "Belton  and 
Austin  Road."  Under  this  state  of  case,  we 
are  of  opinion  that  the  testimony  fails  to  show 
a  willful  obstruction  of  a  public  road,  if.  In 
fact,  it  shows  that  a  public  road  really  had  an 
existence  at  the  point  of  obstruction.  Before 
a  party  can  be  convicted  in  this  state  for  ob- 
structing a  public  road,  two  things  are  abso- 
lutely necessary:    First,  there  must  be  a  put)- 
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lie  road  obstructed;  and,  second,  a  willful  ob- 
struction thereof.  In  point,  see  Liaroe  v. 
State,  30  Tex.  App.  374,  17  S.  W,  934;  Rail- 
road Co.  V.  Parker,  41  N.  J.  Eq.  489,  5  AU. 
(Ul;  Owens  v.  Crossett,  105  111.  354;  9  Am.  & 
Eng.  Enc.  I^aw,  p.  3CS. 

TUc  judgment  is  reversed,  and  the  cause  re- 
manded. 

HURT,  P.  J.,  concurs. 

HE.NDERSON,  J.  While  I  agree  with  the 
majority  of  the  court  as  to  the  disposition  of 
the  case.  I  believe  the  facts  required  a  submis- 
sion of  the  case  to  the  jury.  The  question  in 
the  case  was  as  to  whether  or  not  there  was 
a  dedication  of  a  road  through  the  lands  of 
the  appellant,  in  connection  with  prescription. 
The  court's  charge  upon  this  subject,  in  my 
opinion,  was  not  full  enough,  and  the  charges 
asked  by  appellant  should  have  been  given. 


SIMS  T.  STATE, 
(Court  of  CrimiDal  Appeals  of  Texas.    June  S, 

1896.) 
CttiuiSAL  Law— Chasoe  op  Vbnub— Neoessitt 
FOR  Slmmonixo  Special  Vbniue  —  Akuaio:<- 
MENT—HoMicinK—EvinKXCB— Testimony  at  Ix- 
QDBST — Dying  Dkolabations— Tkial— Rbadiso 
THE  Indictment  to  Jukt— Homicide  in  De- 
fense OP  PbOPEBTY— 1N8TBUCTIOX8. 

1.  Under  Code  Cr.  Proc.  1885,  art.  613 
et  scq.,  regulating  the  method  of  changing  the 
venue  in  criminal  cases,  and  article  616  et  seq., 
relating  to  arraignment  in  capital  cases,  it  is 
not  necessary  to  summon  a  special  venire  be- 
fore a  change  of  venue  can  be  granted. 

2.  It  was  proper  to  overrule  defendant's 
objection  to  a  change  of  venue  on  the  ground 
that  he  was  not  given  time  to  present  any  mo- 
tion, demurrer,  or  exception  to  the  indictment, 
where  it  does  not  appear  that  he  desired  to 
present  any  such  motion  or  exceptions,  or  that 
such  desire  was  made  known  to  the  court. 

3.  In  a  murder  case,  where  there  was  evi- 
dence that  a  witness  for  the  state  had  made 
statements  out  of  court  contrary  to  his  testi- 
mony, it  was  proper  to  admit,  in  rebuttal,  ex- 
tracts from  bis  testimony  at  the  inquest  which 
corresponded  with  his  testimony  on  the  trial. 

4.  In  a  murder  case,  where  It  appeared 
that  deceased  was  shot  at  about  9  o'clock  in 
the  morning,  and  lived  until  about  2  o'clock  the 
next  morning;  that  he  had  suffered  great  pain, 
and  at  no  time  expressed  a  hope  of  recovery; 
that  his  physician  informed  him  that  there  was 
no  such  hope, — evidence  of  dying  declarations 
was  admissible. 

5.  On  trial  for  murder,  where  there  wa« 
an  issue  as  to  whether  deceased  was  doing 
any  act  or  making  any  demonstration  against 
defendant,  and  as  to  whether  deceased  could 
tuve  anticipated  that  defendant  would  shoot 
him,  dying  declarations  that  "Sims  ought  not 
to  have  shot  me,"  and  that  "I  didn't  think  that 
Sims  was  going  to  shoot,"  were  admissible. 

6.  Where  the  prisoner  has  been  arraigned, 
and  has  pleaded  to  the  indictment,  before  the 
venue  is  changed,  a  second  arraignment  and 
plea  in  the  second  county  are  not  necessary. 

7.  On  trial  for  murder,  it  appeared  that 
the  indictment  was  read  to  the  jury,  and  that 
the  venue  was  subsequently  changed,  and  that 
on  the  trial  in  the  second  county  the  indict- 
ment was  not  read  to  the  jury  until  after  the 
close  of  defendant's  direct  evidence;  but  it  ap- 
peared that  the  trial  iu  the  second  county  pru> 


ceeded  on  the  issue  already  made  on  a  pica  of 
not  guilty,  entered  before  the  change  of  venue. 
Bela,  that  the  failure  to  again  introduce  the 
witnesses,  and  have  them  reiterate  their  testi- 
mony after  the  reading  of  the  indictment,  was 
not  ground  for  reversal. 

8.  On  trial  for  murder,  it  appeared  that  de- 
ceased was  shot  by  defendant  while  he  was 
attempting  to  remove  a  fence  onto  land  which 
he  claimed,  but  which  was  in  defendant's  pos- 
session; and  the  court  charged  that,  if  defend- 
ant was  "rightfully  in  possession"  of  the  land, 
he  had  a  right  to  use  ali  lawful  means  to  pro- 
tect his  possession,  and  could  not  be  convicted 
if,  before  shooting,  he  had  used  every  other 
means  in  his  power  to  prevent  deceased  from 
interfering  with  the  fence,  and  if  the  killing 
took  place  while  deceased  was  in  the  act  of 
unlawfully  disturbing  the  fence.  BeM,  that 
the  charge  was  erroneous,  in  view  of  Pen.  Code 
1896,  art.  680,  subd.  2,  relating  to  Justifiable 
homicide  in  defense  of  property,  and  providing 
that  "the  possession  must  be  legal,  though  the 
right  of  the  propMty  may  not  be  in  the  pos- 
sessor." 

9.  On  trial  for  murder,  where  it  appeared 
that  deceased  claimed  land  occupied  by  defend- 
ant, and  had  threatened  to  remove  a  fence  to 
what  he  considered  the  proper  boundary;  that, 
on  the  day  of  the  homicide,  he  sent  a  crew  of 
men  to  remove  the  fence,  and  came  out  armed 
with  a  shotgun,  to  assist  them,  and  stated  that 
he  intended  to  move  the  fence  at  all  hazards; 
and  that  defendant,  after  using  all  other  meanis 
to  prevent  the  removal  of  the  fence,  shot  de- 
ceased while  he  was  in  the  act  of  attempting 
to  tear  it  down, — the  homicide  was  justifiable. 

Appeal  from  district  court,  Victoria  coun- 
ty;   S.  P.  Grimes,  Judge. 

J.  R.  Sims  was  convicted  of  murder  in  the 
second  degree,  and  appeals.    Reversed. 

Kearby  &  Muse,  Harris  &  Knight,  and  A- 
B.  &  W.  M.  PetlcoUia,  for  appellant  A.  B. 
Davidson,  Dlst.  Atty.,  and  Mann  Trice, 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree,  and 
his  punishment  assessed  at  five  years  in  the 
penitentiary,  and  he  prosecutes  this  appeal. 

1.  Appellant's  first  bill  of  exceptions  re- 
lates to  the  action  of  the  court  in  changing 
the  venue.  It  appears  that  the  Indictment 
in  this  case  was  presented  in  Calhoun  coun- 
ty, and  that  a  motion  was  made  for  a 
change  of  venue  by  the  district  attorney. 
Appellant  claims  that  the  court  erred  la 
changing  the  venue  when  it  did,  because  at 
the  time  no  special  venire  had  been  sum- 
moned in  the  case,  and  said  case  could  not 
be  legally  called  up,  the  criminal  dodcet 
not  being  on  call  at  that  time.  He  alleges 
that  the  indictment  in  this  case  was  pre- 
sented on  the  13th  of  November,  1894;  and 
that,  on  the  14th  day  of  November,  appli- 
cation for  writ  of  habeas  corpus  was  made, 
and  the  hearing  of  the  same  was  continued 
until  the  16th  of  November,  at  9  o'clock; 
and  that  on  the  17th  of  Novemlter,  at  night, 
after  the  action  of  the  court  on  the  habeas 
corpus  proceedings,  the  court  granted  the 
motion  of  the  state,  and  changed  the  venue, 
and  appellant  alleges  that  he  did  not  have- 
reasonable  time  within  which  to  examine 
the  indictment  and  the  other  proceedings  in 
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the  case,  bo  as  to  prepare  and  itare  acted  on 
sucta  exceptions  or  demurrers  to  the  Indict- 
ment as  he  might  desire  to  present  in  the 
case.  The  grounds  of  the  motion  for  a 
change  of  renne,  and  on  which  the  yenne 
was  changed,  as  stated,  are  because  in  the 
county  of  Calhoun,  where  the  offense  of 
which  the  defendant  is  charged  was  com- 
mitted, on  account  of  existing  combinations 
and  influences  in  favor  of  the  accused,  a 
trial  alike  fair  and  impartial  to  the  state 
and  to  the  accused  could  not  be  safely  and 
speedily  tiad  in  said  county,  and  because  the 
facta  and  the  erldence  in  connection  with 
the  killing  were  widely  known  and  had  been 
thoroughly  discussed  among  the  citizens 
and  Jurors  of  Calhoun  county,  and  it  would 
be  impossible  to  procure  a  Jury  in  said  Cal- 
houn county,  with  any  reasonable  effort,  to 
try  said  case;  that  the  relations  of  the  de- 
ceased and  of  the  defendant  were  so  numer- 
ous that,  on  account  of  such  relationship,  it 
would  be  improbable  that  a  Jury  could  be 
procured  to  try  the  said  case.  As  a  reason 
for  the  change  of  yenue,  it  Is  further  stated 
that  in  the  county  of  Calhoun,  where  the 
offense  was  committed,  only  one  week's 
term  of  court  was  authorized  by  law.  The 
contention  of  the  appellant  is  not  that  the 
gi'ounds  do  not  exist  for  the  change  of 
venue,  but  because  of  the  Irregularity  or  in- 
formality of  the  proceedings;  and  he  in- 
sists that,  before  a  change  of  venue  could 
be  made  in  the  case,  it  was  necessary  to 
summon  a  ^^ecial  venire.  Article  613  et 
seq..  Code  Cr.  Proc.  1885,  regulate  the 
method  of  changing  the  venue  in  criminal 
cases.  It  is  contended  that  article  617  re- 
quires that,  before  a  change  of  venue  can 
be  heard  and  determined,  all  motions  to  set 
aside  the  indictment,  and  all  special  pleas 
and  exceptions  which  are  to  be  determined 
by  the  Judge,  and  which  have  been  filed, 
shall  be  disposed  of  by  the  court,  and,  if 
overruled,  a  {Aea  of  "Not  guilty"  entered. 
It  is  contended  that  this  article,  properly 
construed,  means  that  the  Jury  should  be 
present  and  ready  to  try  the  case  before 
the  plea  of  not  guilty  could  be  entered.  In 
a  capital  case,  as  this  was,  the  statute  pro- 
vides for  the  arraignment  of  the  defendant 
In  a  case  of  this  character,  and  that  the  ar- 
raignment takes  place  for  the  purpose  of 
reading  to  the  defendant  the  indictment 
against  him,  and  bearing  his  plea  thereto, 
and  that  no  arraignment  shall  take  place 
until  the  expiration  of  at  least  two  entire 
days  after  the  day  on  which  a  copy  of  the 
indictment  was  served  on  the  defendant, 
unless  the  right  to  such  copy  or  to  such  de- 
lay be  waived,  or  unless  the  defendant  is 
on  bail.  See  Code  Cr.  Proc.  1895,  art  544  et 
seq.  These  articles  do  not  seem  to  require 
that,  before  a  defendant  can  be  arraigned 
in  a  capital  case,  it  is  necessary  to  have 
the  Jury  present.  It  does  require  that  he 
shall  not  be  arraigned  until  the  expiration 
of  at  least  two  entire  days  after  the  day  on 
T.86e.w.no.2 — 17 


which  he  lias  been  served  with  a  copy  of  the 
indictment,  but  in  this  case  no  claim  of  this 
cliaracter  is  presented.  We  take  it  that  he 
was  properly  served  with  a  copy  of  the 
indictment  two  entire  days  before  his  ar- 
raignment The  fact  that  a  party  cliarged 
with  a  capital  felony  cannot  be  arraigrned 
until  the  expiration  of  two  entire  days  after 
the  service  of  a  copy  of  the  indictment  on 
him  would  appear  to  be,  among  other  things, 
for  the  purpose  of  giving  him  an  opi)or- 
tunity  to  present  all  necessary  exceptions 
and  demurrers  to  said  Indictment;  and  it 
tias  been  held  by  this  court  that  he  cannot 
be  deprived  of  said  two  days.  See  Lock- 
wood  V.  State,  32  Tex.  Cr.  137,  22  S.  W. 
413;  Keed  v.  State,  31  Tex.  Cr.  35,  19  S.  W. 
678.  It  is  not  shown  by  the  bUl  of  excep- 
tions that  any  motions,  demurrers,  or  ex- 
ceptions were  presented  to  the  indictment, 
nor  was  it  made  known  to  the  court  that  it 
was  desired  to  present  any;  and,  in  our 
opinion,  the  court  did  not  err  in  overruling 
appellant's  objections  to  the  ctiange  of  ven- 
ue under  the  circumstances  of  this  case. 
Where  a  change  of  venue  is  contemplated, 
it  would  appear  to  be  an  idle  ceremony  to 
wait  until  the  special  venire  has  been  drawn 
and  summoned;  and,  besides,  this  would 
be  a  procedure  that  would  entail  a  useless 
expense  and  trouble.  The  statute  author- 
izes a  change  of  venue  to  be  beard  and  de- 
termined before  either  party  has  announced 
ready  for  trial,  but  requires  all  motions,  ex- 
ceptions, special  pleau,  etc.,  to  be  deter- 
mined by  the  Judge,--that  is,  such  as  have 
been  filed,— and  then  requires  the  plea  of 
not  guilty  to  be  entered,  which  apprehends 
that  the  arraignment  takes  place;  and,  as 
this  arraignment  may  take  place  before  the 
parties  have  announced  ready  for  trial.  It 
follows  that  the  attendance  of  a  Jury  is  not 
required  under  such  circumstances. 

2.  Appellant  complains  that  the  court  er- 
red in  allowing  the  state  to  read,  as  a  part 
of  Its  rebutting  evidence,  excerpts  from  the 
testimony  of  Peter  Barnes,  taken  by  depo- 
sition upon  the  inquest  trial,  and  upon  the 
examining  trial  In  this  case.  In  our  opinion, 
this  testimony  was  admissible.  As  we  un- 
derstand it,  it  was  shown  by  defendant  that 
Peter  Barnes  had  made  statements  with 
reference  to  how  the  killing  occurred,  in  con- 
flict with  the  testimony  delivered  by  him 
on  the  stand  at  the  trial;  and  it  was  com- 
petent to  show  that  he  had  made  the  same 
statements  or  statements  similar  in  substance 
to  those  made  by  him  at  the  trial  shortly  after 
the  occurrence.  In  our  opinion,  it  makes  no 
difference  whether  these  statements  were  made 
under  oath  in  the  previous  examinations  of 
the  witness,  or  to  persons  on  the  outside. 
The  rule  in  this  respect  is  the  same. 

3.  Appellant  urges  that  the  court  erred  in 
admitting,  over  his  objections,  the  dying 
declarations  of  Louis  Foster.  The  grounds 
of  his  objections  are  that  it  does  not  appear 
that  the  deceased  was  at  the  time  conscious 
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of  approachlD^  death,  and  that  hia  declara- 
tions were  made  in  response  to  questions 
calculated  to  elicit  bis  answers,  and  that 
'the  statements  of  the  deceased  were  not  of 
any  fact,  but  merely  opinions  or  conclu- 
sions. Unquestionably,  It  must  appear,  be- 
fore declarations  of  a  deceased  person  are 
admissible  in  evidence,  that  he  was  con- 
scious of  approaching  death.  According  to 
Mr.  Starkie,  "the  principle  which  this  ex- 
ception stands  upon  Is  clear  and  obvious. 
It  Is  presumed  that  a  person  who  knows  that 
his  dissolution  Is  fast  approaching,  that  he 
stands  on  the  verge  of  eternity,  and  that  he 
is  to  be  called  to  an  Immediate  account  for  all 
that  he  has  done  amiss,  before  a  Judge  from 
whom  no  secrets  are  hid,  will  feel  as  strong 
a  motive  to  declare  the  truth,  and  to  abstain 
from  deception,  as  any  person  who  acts  un- 
der the  obligation  of  an  oath."  1  Starkie, 
Kv.  32.  And  Shakespeare  seems  to  have  en- 
tertained the  same  view  when  he  puts  the 
8<-ntiment  into  the  mouth  of  the  wounded 
Meiun,  who,  finding  himself  disbelieved 
while  announcing  the  intended  treachery  of 
King  Louis,  exclaims: 

"Have  I  not  hideous  death  within  my  view. 
Retaining  but  a  quantity  of  life; 
Which  bleeds  away,  even  as  a  form  of  wax 
RpsolTeth  from  his  figure  'gainst  the  fire? 
What  in  the  world  should  make  me  now  de- 
ceive. 
Since  I  must  lose  the  use  of  all  deceit? 
Why  should  I  then  be  false;   since  it  is  true. 
That  I  must  die  here,  and  live  hence  by  truth?" 
—King  John,  Act  V.,  Sc.  4. 

And  all  of  the  authorities  teach  that  it 
must  be  shown  in  some  way  that,  at  the 
time  declarations  were  made,  the  declarant 
no  longer  entertained  any  hope  of  life.  This 
condition  of  the  mind  must  always  satisfac- 
torily appear  from  the  evidence  In  the  case. 
In  the  case  before  us,  the  deceased  was 
shot  at  8  or  9  o'clock  In  the  morning,  and 
lived  until  1  or  2  that  evening,  and  was  suf- 
fering greatly  during  that  time,  and  at  no 
time  did  he  express  any  hope  of  recovery. 
Shortly  before  the  declarations  were  made, 
the  physician  Informed  him  that  there  was 
no  chance  for  him  to  recover.  His  daugh- 
ter, who  was  present,  threw  her  arms 
around  her  father,  and  began  crying.  He 
remarked  to  her,  "All  is  well."  We  gather 
from  his  condition,  what  was  said  to  him 
by  the  physician,  and  his  response  to  his 
child,  the  fact  that,  from  the  time  be  was 
shot  until  his  death,  there  was  no  evidence 
or  indication  on  his  part  of  any  hope  of  life, 
establishing  that  he  was  conscious  of  ap- 
proaching death,  and  entertained  no  hope  of 
recovery. 

So  far  as  any  questions  which  may  have 
been  asked  to  elicit  statements  or  declara- 
tions of  the  declarant,  we  think  there  Is 
nothing  in  the  contention  of  the  appellant 
The  statements  elicited  from  blm  were  that 
"Sims  ought  not  to  have  shot  me,"  and  "I 
didn't  think  that  Sims  was  going  to  shoot." 
If  this  witness  (the  declarant)  had  been  on 


the  stand,  we  believe  he  would  have  been 
permitted  to  make  these  statements  in  evi- 
dence. While  they  do  not  appear  in  one 
sense  to  be  a  statement  of  any  fact,  but 
rather  In  the  nature  of  a  shorthand  render- 
ing of  the  facts.  It  was  an  issue  in  the  case 
as  to  whether  the  deceased  was  doing  any 
act  or  making  any  demonstration  towards 
the  defendant,  or  that  deceased  could  have 
anticipated  that  the  defendant  would  have 
shot  him;  and,  in  our  opinion,  the  statement 
of  the  witness  as  a  dying  declaration  was  ad- 
missible In  testimony. 

Another  objection  insisted  on  by  the  appel- 
lant in  this  connection  Is  that  the  Jury  were 
not  permitted  to  hear  the  testimony  as  to 
the  predicate  laid.  While  the  predicate  Is 
always  primarily  a  question  for  the  court, 
still  It  is  the  better  practice  to  have  the 
Jury  hear  all  of  the  testimony  In  this  con- 
nection. Even  In  cases  where  no  issue  is 
made  as  to  the  admissibility  of  the  dying 
declarations,  the  Jury  should  be  placed  In 
possession  of  the  surroundings  or  "settings" 
of  the  declaration,  so  they  may  be  fully  ad- 
vised of  the  circumstances  under  which  it 
was  made. 

4.  It  appears  that  on  the  trial  of  this  case, 
by  some  oversight,  as  we  take  it,  after  the 
impanelment  of  the  Jury,  the  Indictment  was 
not  read  to  them,  and  no  formal  plea  was 
made  to  the  Indictment  by  the  defendant. 
Subsequently,  after  the  state  had  elicited  its 
testimony  in  chief,  and  the  defendant  had 
Introduced  his  testimony,  and  rested,  and 
before  the  state  began  to  pat  on  its  rebut- 
ting testimony,  the  omission  was  discovered, 
and  the  indictment  then  read  to  the  Jury; 
and,  the  defendant  declining  to  plead,  a 
plea  of  not  guilty  was  entered  for  faim. 
The  witnesses  who  had  previously  been  pla- 
ced upon  the  stand  were  not  reintroduced, 
nor  was  there  any  formal  waiver  of  such 
relntroduction  on  the  part  of  the  appellant, 
and  appellant  assigns  this  action  of  the 
court  as  error.  The  record  in  this  case  fur- 
ther discloses  the  fact,  which  has  already 
been  stated,  that  the  venue  in  this  case  was 
changed  from  Calhoun  to  Victoria  county, 
and  that,  l>efore  the  change  of  venue  was 
had,  the  defendant  was  arraigned,  and  on 
Ills  arraignment  he  refused  to  plead  to  said 
indictment,  which  was  read  to  him,  and  n 
plea  of  "Not  guQty"  was  ordered  to  be  en- 
tered by  the  court,  which  was  accordingly 
done;  and  such  arraignment  and  plea  con- 
stitute a  part  of  the  record  of  this  case,  and 
will  be  considered  by  us  in  connection  with 
this  question.  As  stated  before,  our  statute 
provides  for  and  requires  an  arraignment  of 
a  defendant  in  every  capital  felony,  which 
arraignment  requires  the  indictment  to  be 
read  to  the  prisoner,  and  that  he  enter  his 
formal  plea  thereto.  This  constitutes  the 
issue  joined  between  the  state  and  the  de- 
fendant and  Is  made  a  matter  of  record, 
and,  before  a  change  of  venue,  it  Is  im- 
peratively  required   that   this  arraignment 
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take  place,  and,  as  we  bare  sees,  It  was 
done  in  this  case.  Mr.  Bishop  says:  "K 
the  prisoner  has  been  arraigned,  and  has 
pleaded  to  the  indictment  before  the  venue 
in  changed,  there  is  no  need  of  a  second  ar- 
raignment and  plea  In  the  second  county." 
See  1  Blsh.  Cr.  Proc  8  74,  citing  authori- 
ties, as  follows:  Vance  v.  Com.,  2  Va.  Cas. 
162;  Price  v.  State,  8  GUI,  295;  Davis  v. 
State,  39  Md.  355.  We  have  examined  said  au- 
thorities, and  they  each  support  the  text  We 
also  refer  to  Bohannon  v.  State,  14  Tex.  App. 
271,  in  which  the  question  is  incidentally 
involved.  Mr.  Bishop  further  says:  "\'et, 
if  in  the  second  county  he  is  arraigned  and 
pleads  again,  this  cannot  be  assigned  for  er- 
ror. It  has  been  said  to  be  a  safe  and  Ju- 
dicious practice  to  require  the  plea  of  not 
guilty  to  be  given  in  before  the  change  is 
awarded."  And  it  has  been  held  by  our 
court  that  it  is  no  error  to  rearralgn  a  de- 
fendant See  Shaw  v.  State,  32  Tex.  Cr. 
169,  22  S.  W.  588. 

It  la  contended,  however,  that  because  ar- 
ticle 697,  Code  Cr.  Proc.  1895,  which  states 
the  method  of  the  trial  before  a  Jury,  re- 
quires the  indictment  or  Information  to  be 
read  to  the  Jury  by  the  district  or  county  at- 
torney, and  to  the  reading  of  said  indict- 
ment the  defendant  shall  plead,  it  is  in 
every  case  mandatory  and  imperative.  We 
construe  this  statute  as  applicable  to  crimi- 
nal trials  In  general,  and,  of  course,  in  every 
criminal  trial  it  is  absolutely  necessary  that 
the  plea  shall  be  entered  in  the  case;  that 
Is,  that  the  issue  be  Joined  between  the 
state  and  the  defendant.  But,  in  a  case 
where  this  plea  has  been  entered  and  the  Is- 
sue Joined,  can  we  consider  that  the  last- 
roentioned  article  is  mandatory  to  the  ex- 
tent that,  where  this  has  already  been  done 
in  a  given  case.  It  must  be  done  over  again? 
Construing  the  statutes  regulating  the  ar- 
raignment in  capital  cases  (see  article  544 
et  seq.,  including  article  522,  Code  Cr.  Proa 
1896)  and  article  697  in  pari  materia,  it  oc- 
curs to  us  that  said  statute  la  only  mandatory 
to  the  extent  that  in  every  criminal  case  the 
plea  of  not  guilty,  where  that  is  relied  up- 
on, must  be  made.  Where  no  arraignment 
has  previously  taken  place  in  a  capital  case, 
and  in  an  ordinary  case  where  the  party  is 
brought  to  trial,  the  indictment  is  then  read, 
and  the  plea  of  defendant  made  and  enter- 
ed; but  in  a  capital  case,  where  the  arraign- 
ment haa  already  transpired,  and  the  plea 
has  been  made,  it  would  seem  to  be  suffi- 
cient merely  to  state  these  matters  to  the 
Jury,  as  involving  the  issue  Joined  in  the 
ease.  Of  course,  it  would  be  the  better 
practice  in  all  cases  where  the  party  has 
been  previously  arraigned  that  the  Indict- 
ment be  read  to  the  Jury;  and,  while  no  ar- 
raignment takes  place,  yet  that  it  be  stated 
to  the  Jury  that  the  defendant  had  previ- 
ously been  arraigned,  and  entered  his  plea 
of  not  guilty.  However,  in  this  case  the 
issue  was  already  Joined  between  the  par- 


ties, was  a  matter  of  record,  and  was  a  part 
ot  the  case;  and,  in  the  presentation  of  the 
case,  the  evidence  was  all  addressed  to  this 
issue,  and  the  Jury  did  not  misunderstand 
it:  and,  entertaining  this  view,  we  hold  that, 
under  the  circumstances  of  this  case,  it  was 
not  necessary  to  again  introduce  the  wit- 
nesses after  the  reading  of  the  indictment, 
and  have  them  reiterate  their  testimony. 
The  arraignment  having  already  taken 
place,  and  the  defendant's  plea  of  "Not 
guilty"  having  been  entered  thereto,  this 
was  a  part  of  the  record  of  the  case,  and  a 
matter  of  which  the  court  was  bound  to 
take  notice,  and,  when  the  trial  began  be- 
fore the  Jury,  the  Issue  was  already  Joined 
between  the  state  and  the  defendant. 

5.  The  facts  of  this  case  show  that  the 
homicide  occurred  in  regard  to  a  dispute 
as  to  some  200  or  300  acres  of  land.  Said 
land  was  situated  in  Calhoun  county,  Tex., 
and  was  in  the  pasture  of  one  H.  C.  Clark, 
who  resided  at  Dallas,  Tex.  The  defend- 
ant, J.  R.  Sims,  was  bis  manager  on  bis 
ranch  in  Calhoun  county.  It  appears  that 
the  pasture  of  said  Clark  and  of  the  deceas- 
ed, Foeter,  Joined,  being  separated  by  a  line, 
of  fencing  between  the  two;  snid  fence  line 
having  been  placed  there  by  Clark,  or  those 
from  whom  he  purchased,  some  years  before 
the  homicide.  The  deceased  claimed  that  the 
fence  was  not  on  the  correct  line,  and  that 
there  were  some  200  or  300  acres  of  land 
belonging  to  bim  in  Clark's  pasture.  This 
question  as  to  boundaries  seems  to  have 
arisen  in  the  spring  of  the  year  1894,  and 
the  homicide  occurred  on  the  2d  of  October 
of  that  year.  The  deceased  claimed  the  land, 
and  inatsted  on  moving  the  fence  on  the  true 
line,  as  claimed  by  him.  This  Clark  defin- 
ed to  agree  to,  but  It  seems,  however,  that 
at  one  time  he  was  willing  to  surrender  the 
SOO  acres  on  that  side  of  the  pasture,  provid- 
ed the  deceased  would  give  him  50  acres  ad- 
joining his  pasture  at  another  place,  so  that 
he  could  straighten  his  line  of  fencing.  The 
deceased  refused  to  agree  to  this,  llie  de- 
ceased, on  several  occasions,  urged  the  re- 
moval of  the  fence,  and  said,  a  month  or 
two  before  the  homicide,  that  he  was  going 
to  move  it  at  all  hazards.  He  was  told  that, 
if  it  was  his  land,  he  ought  to  sue  for  it, 
but  he  Insisted  that  it  was  his,  and  he  would 
move  the  fence  and  take  his  land  anyhow. 
Clark,  shortly  before  the  homicide,  wrote  the 
defendant,  his  manager,  a  letter,  dated  from 
Dallas,  In  which  he  told  htm  substantially 
not  to  permit  Foster  to  move  the  fence  or  get 
possession  of  the  land,  and  directed  him  "to 
hold  the  same  In  a  mild  but  as  Arm  a  man- 
ner as  possible."  A  few  days  before  the 
homicide,  the  deceased  sent  some  hands  over 
into  the  pasture  of  Clark,  to  dig  post  holes. 
They  dug  a  number,  preparatory  to  moving 
the  fence  up  on  that  line.  The  defendant 
saw  them,  and  forbade  their  digging  any 
more  holes,  and  required  them  to  get  out  of  the 
pasture.    On  the  morning  of  the  2d  of  Octo- 
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ber,  1804,  about  8  or  9  o'clock,  deceased,  with 
some  three  or  fovir  bands,  came  to  the  line 
of  fence  In  question,  for  the  purpose  of  tak- 
ing It  down,  and  moving  it  on  the  line  in 
Clark's  pasture,  as  claimed  by  him.  The 
hands  preceded  the  deceased  there  in  a  wag- 
on. He  came  on  a  little  while  afterwards, 
riding  horseback,  accompanied  by  one  Peter 
Barnes,  and  was  carrying  his  double- 
barrel,'  breach-loading  shotgun.  About  the 
time  he  arrived,  the  defendant  also  came 
up  to  the  line  of  fence,  and  they  spoke  to 
each  other.  As  to  the  facts  Immediately 
attending  the  homicide,  the  state's  wit- 
nesses, some  three  or  four  in  number,  give 
substantially  the  same  account,  while  the 
defendant  alone.  In  his  testimony,  gives 
a  different  account  of  the  matter.  We  quote 
from  the  testimony  of  Peter  Barnes,  ttnd  the 
account  givoi  by  the  other  state's  witnesses 
substantially  agrees  with  his  statement:  "Di- 
rectly after  the  deceased  rode  up,  he  said  to 
the  hands:  'Why  ain't  you  all  at  work? 
They  replied:  'We  are  waiting  for  you  and 
Peter  Barnes.'  Deceased  said:  'All  right, 
tlien;  we  will  go  to  work.  Get  down,  Pete, 
.and  pull  down  the  fenx^'  Peter  replied:  'I 
can't  cross  that  fence.  The  question  is  to  be 
decided  between  you  and  Mr.  Sims.'  Foster 
said:  'Yon  are  hired  to  me,  and  in  my  pos- 
session, and  I  give  you  permission  to  tear 
down  the  fence.'  Barnes  replied  that  he 
didn't  want  to  get  into  any  trouble,  and  he 
said  to  Sims:  'Tou  hear  what  Foster  says 
about  my  tearing  down  the  fence.'  Sims 
said:  'Don't  you  touch  that  fence.'  Barnes 
replied  that  he  would  not  touch  It  At  that 
Foster  said  to  Sims:  'I  want  no  trouble.  I 
didn't  come  out  here  for  any.  You  have  had 
possession  of  my  land  long  enough,  and  I 
want  to  move  the  fence,  and  build  It  on  my 
line.*  Sims  said:  "Foster,  you  can't  cross 
that  fence.  If  I  don't  do  what  I  am  instruct- 
ed to  do,  some  one  else  will  get  my  place, 
and  I  am  a  poor  man,  and  have  to  make  a 
living,  and  can't  let  you  move  this  fence.' 
Foster  said:  'Will  you  get  .Into  trouble  for 
another  man?  If  you  want  to  keep  me  from 
building  my  fence,  you  can  go  to  the  courts, 
and  stop  me,  and  I  can't  build  my  fence; 
otherwise.  I  will  buUd.'  Sims  said:  'Go 
ahead,  and  build  it  I  don't  care  nothing 
about  It  As  soon  as  you  build  It,  I  will  cut 
It  down.'  Foster  then  walked  up  to  a  fence 
post,  and  Sims  looked  at  him  right  hard,  and 
said:  'Mr.  Foster,  if  you  was  not  so  old  a 
man,  I  would  show  you  what  I  would  do.' 
Foster  said,  'Oh,  pshaw!  Mr.  Sims,  you 
wouldn't  flght  a  fly.'  Sims,  who  was  close 
by  the  fence  on  his  horse,  turned  around, 
and  put  his  hand  on  the  post  that  Foster 
was  at  and  on  Foster's  hand.  Foster  was 
pulling  the  first  staple.  When  he  was  pull- 
ing the  second  staple,  and  was  In  a  stooping 
posture,  the  wind  blew  his  hat  over  his  face, 
and.  Just  about  this  time,  Sims  drew  his  pis- 
tol, threw  himself  back,  and  shot  him,  and 
Foster  fell.    That  he  (witness)  immediately 


looked,  and  Sims  was  off  of  his  horse,  but 
how  he  got  ofT  he  didn't  know.  Hief  horse 
ran  for  some  distance,  and  Sims  pursued  blm, 
failed  to  catch  him,  then  started  back  to- 
wards them,  stopped  before  he  got  to  them, 
then  turned,  and  that  Is  the  last  he  saw  of 
him  that  day.  That  he  turned  his  attention 
to  Foster,  who  said,  while  he  was  lying 
there  on  the  grround,  'I  didn't  think  Sims 
would  shoot  me.'  He  then  states  that  they 
got  the  deceased  Into  the  wagon,  and  carried 
him  on  home."  The  defendant's  account  of 
the  homicide  is  as  follows:  "That  he  had 
told  the  hands  a  few  days  before,  when  he 
found  them  digging  the  post  holes,  to  get 
out  of  the  pasture;  that  he  wouldn't  allow 
them  in  the  pasture  to  move  the  fence.  That 
he  was  down  near  the  fence  line  early  on 
the  morning  of  the  second  of  October,  about 
eight  o'clock.  That  be  saw  a  wagon  drive 
up  with  some  hands  in  It,  In  Foster's  pas- 
ture, and  they  drove  to  within  fifty  yards  of 
the  fence,  and  stopped.  He  asked  them  what 
they  were  going  to  do,  and  they  said  they 
had  come  to  work  on  the  fence.  Tbat  Peter 
Barnes  had  gone  to  Mr.  Foster's  house  to 
get  him,  and  start  to  work.  In  a  short  time, 
Foster  and  Peter  Barnes  rode  up.  Foster 
had  a  shotgun,  and  said,  'Good  morning, 
boys  [talking  to  the  darkies].'  Defendant 
said,  "aood  morning,  Mr.  Foster;*  and  then 
he  said,  'Good  morning,  Sims.'  Defendant 
asked  him  what  he  was  going  to  do.  He 
said  he  was  going  to  move  the  fence  on  the 
line.  Defendant  told  him  he  was  instructed 
by  Mr.  Clark  not  to  let  any  one  move  the 
fence.  He  said  It  was  not  Mr.  Clark's  fence, 
and  tbat  he  would  do  what  he  pleased  with 
It  He  then  turned  to  Peter,  and  told  him 
to  pull  the  fence  down.  The  defendant  told 
Peter  not  to  do  it  Peter  told  Foster  that  he 
would  not  do  it  Foster  then  took  the  pinch- 
ers, and  started  to  the  fence,  and  defendant 
told  him  again  not  to  pull  the  fence  down. 
The  deceased  said  it  didn't  matter;  It  was 
his  fence,  and  he  would  do  what  he  |)leased 
with  it  He  had  his  gun  in  hla  hand,— a 
double-barrel  shotgun.  He  walked  up  to  the 
fence  with  his  gun  In  his  hands,  and  with 
the  pinchers  he  caught  hold  of  the  wire,  and 
pulled  a  staple  out  of  the  post.  When  he 
pulled  the  first  staple,  the  defendant  turned 
his  horse  around,  and  started  to  catch  Fos- 
ter's hand,  to  stop  him  from  pulling  the 
staple.  Foster  lifted  the  gun  up,  and  cock- 
ed It  In  the  defendant's  face.  Defendant 
then  pulled  his  pistol,  and  shot  him.  De- 
ceased at  the  time  had  the  breach  of  the  gun 
between  his  legs.  Defendant  also  safd  to  tlie 
deceased,  during  the  colloquy  before  the 
shooting,  that  he  didn't  want  any  trouble, 
and  that  he  had  a  family  to  look  after,  and 
that  he  had  to  do  what  he  was  instructed  to 
do.  Deceased  replied  with  a  sneer,  'And, 
If  Clai'k  would  tell  you  to  steal  one  of  my 
steers,  yon  would  do  that*  In  that  connec- 
tion he  stated  that  there  was  trouble  betweei* 
him  and  the  deceased  about  a  steer  that  h^ 
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had  branded  f<»-  Clark  some  time  before  that, 
and  that  the  steer  'waa  the  deceased's;  that 
he  branded  It  by  mlBtaJce;  and  that  he  told 
the  deceased  about  it  himself;  and  that  the 
deceased  had  afterwards  complained  to  Clark 
about  It.  Defendant  also  stated  that  the 
deceased  told  blm  to  ^et  out  an  Injunction, 
and  stop  him  from  moving  the  fence;  and  he 
told  tiie  deceased  to  bring  suit,  and,  if  he 
gained  the  land,  the  law  would  put  him  in 
possession.  Witness  also  explained  that, 
when  the  deceased  drew  the  gun  on  him,  he 
(defendant)  Immediately  Jumped  off  of  his 
horse,  and  shot  the  deceased  from  tbe 
ground,  and  his  horse  ran  oft  some  distance, 
and  after  the  shooting  he  tried  to  catch  him, 
but  failed;  that  be  started  back  to  wh^re  the 
shooting  occnrred,  but  changed  his  mind, 
and  went  to  Port  lAyaca,  and  surrendered. 
He  also  stated  it  was  bis  impression  at  the 
time  he  shot  that  the  deceased  also  fired, 
and  he  so  stated  to  one  Williams  before  he 
got  to  Port  Lavaca." 

From  this  relation  of  the  Cacts  in  tbe  case, 
two  theories  of  self-defense  are  presented,  to 
wit:  (1)  Self-defense  against  an  unlawful 
attack  then  being  made  on  the  defendant  by 
the  deceased,  which  caused  him  to  reasona- 
bly believe  that  his  life  was  in  danger,  or  his 
person  in  danger  of  serious  bodily  injuiy;  and 
(2)  an  unlawful  and  violent  attack  on  the 
property  of  the  defendant,  under  article  677, 
Code  Cr.  Proc.  1895.  The  court  gave  both 
of  these  theories  in  charge  to  the  jury;  but 
the  appellant  contends  that  the  court's 
charge  upon  the  second  theory  was  not  the 
law  of  the  case,  but  was  an  erroneous  charge, 
and  was  calculated  to  impair  the  rights  of 
appellant  That  part  of  the  charge  of  the 
court  in  this  regard  which  is  especially  com- 
plained of  is  as  follows,  to  wit:  "Snb<I.  6. 
If  the  defendant,  Sims,  represented  H.  O. 
Clark,  and  was  riglitfuUy  in  possession  of  the 
land  inside  of  the  fence  Inclosing  H.  G. 
Clark's  pasture,  and  of  the  fence  inclosing  it, 
he  tiad  a  right  to  use  all  lawful  means  to  pro- 
tect such  possession  and  repel  a  trespass  upon 
it  by  the  deceased.  Every  effort  in  his  power 
other  than  killing  tbe  trespasser  must  have 
been  resorted  to  by  the  detendant  before  he 
would  be  Justified  in  killing  the  trespasser; 
but  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant,  Sims,  did  resort  to 
every  effort  in  his  power  except  lulling  him 
before  he  shot  (if  he  did  shoot),  and  the  kill- 
ing took  place  while  the  deceased  was  in  the 
very  act  of  making  an  unlawful  and  violent 
attack  upon  the  property  of  the  defendant, 
you  should  acquit  him."  The  pi-incipal  ground 
of  objection  urged  to  the  charge  is  that  It 
makes  the  possession  of  the  defendant  de- 
pend on  his  "rightful  possession."  It  will 
be  noted  that  the  statute  (Fen.  Code  1896, 
art.  C80,  subd.  2)  with  reference  to  the  pos- 
session of  property,  and  self-defense  predicat- 
ed thereon,  uses  the  expression,  "The  posses- 
sion must  be  legal,  though  the  right  of  tbe  prop- 
erty may  not  be  in  the  possessor."    The  ex- 


pressions "rightful  possesston"  and  "legal 
possession"  do  not  mean  the  same  thing  In 
this  connection,  and  are  not  interchangeable. 
A  possession  may  be  strictly  legal,  but  not  a 
rightful  possession,  that  is,  a  person  may 
have  such  possession  as  tbe  law  would  pro- 
tect him  In;  such  would  be  legal  poasession, 
yet  it  might  not  be  a  possession  that  was 
rightful,  that  is,  founded  in  right;  and  a  suit 
at  law  might  demonstrate  that  he  was  a 
wrongful  possessor,  tbough  at  the  same  time 
a  legal  possessor.  And  under  the  peculiar  cir- 
cumstances of  this  case,  when  there  was 
some  question  about  the  nltertor  right  to  tbe 
property,  as  to  who  was  In  fact  the  owner,  and 
had  the  right  to  the  possession  thereof  as  the 
ultimate  owner,  we  cannot  say  that  the  charge 
as  given  was  not  calculated  to  prejudice  the 
rights  of  the  appellant,  in  that  it  made  his 
Itossession  depend  upon  the  rightfulness  there- 
of. Attention  was  called  to  this  error  of  the 
court  at  tbe  time,  and  a  charge  on  this  sub- 
ject was  presented,  and  the  court  refused  to 
give  the  same. 

In  this  connection,  we  would  call  atten- 
tion to  another  matter.  Tbe  court  correctly 
charged  the  jury  that  they  "must  believe 
from  the  evidence  in  the  case  that  tbe  defend- 
ant, Sims,  resorted  to  every  effort  in  his  pow- 
er, except  IcUling  the  deceased,"  before  be 
could  rely  on  this  right  of  self-defense,  where 
property  was  Involved.  As  far  as  it  went, 
this  announced  a  correct  legal  proposition; 
but,  Inasmucb  as  there  was  some  testimony 
in  the  case  suggesting  that  the  defendant 
could  have  resorted  to  an  injunction  to  pre- 
vent the  deceased  from  moving  the  fence,  the 
court  should  have  eliminated  this  matter,  and 
have  told  the  jury  that  the  defendant  need 
not  have  resorted  to  such  measures.  Fur- 
thermore, we  believe  that  the  charge  of  the 
court  in  regard  to  the  defendant's  right  of 
self-defense  in  protecting  his  property  should 
have  been  framed  more  explicitly  with  ref- 
erence to  the  particular  facts  in  this  case. 
There  was  In  this  case  no  question  as  to  the 
possession  of  said  land  and  fence.  It  was  In 
the  defendant,  but  held  for  his  employer. 
Clark,  and  there  was  no  question,  either,  that 
the  deceased  had  determined  to  remove  said 
fence.  Under  such  circumstances,  we  think 
tbe  correct  principle  is  enunciated  in  Payne's 
Case,  8  Cal.  341,  reported  In  Horr.  &,  T. 
Cas.  p.  863.  The  learned  Judge  said  In  that 
case:  "Under  tbe  circumstances  of  this  case, 
the  jury  had  to  Inquire  whether  Stone  and 
Vaughn  manifestly  intended  or  endeavored 
by  violence  to  commit  a  felony,  and,  if  so, 
whether  tbe  act  of  Payne  was  in  necessary 
defense'  of  himself  or  property.  Stone  and 
Vaughn  knew  that  that  property  belonged  to 
Payne,  and  the  evidence  goes  clearly  to  show 
that  they  went  with  the  determination  to 
remove  It  to  the  premises  of  Stone,  peaceably 
if  they  could,  and  forcibly  If  they  must  The 
removal  was  determined  upon,  and  their  sub- 
sequoit  conduct  depended  upon  contingencies. 
If  tbe  owner  oC  the  property  resisted,  they 
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were  prepared  to  use  force  to  accompUsh  the 
trespass.  It  was  not  the  intention  or  en- 
deavor of  Stone  and  Vaughn  to  commit  a 
felony  In  respect  of  the  property,  for  they 
did  not  intend  to  steal  It;  nor  was  it  their  in- 
tention to  commit  a  robbery,  for  the  felonious 
Intent  as  to  the  property  was  wanting;  but 
the  felony  they  Intended  to  commit  was  the 
lilUing  of  Payne,  If  necessary  to  accomplish 
the  removal  of  the  posts.  Payne  being  the 
owner  of  the  property,  and  in  possession  of 
the  same,  had  a  right  to  use  such  force  as 
was  necessary  to  prevent  a  forcible  tres- 
pass; and  If,  in  doing  so,  he  was  compelled 
to  kill  Vaughn,  he  was  Justifiable.  If  Vaughn 
had  not  been  armed,  and  had  simply  attempt- 
ed the  trespass  without  force  of  arms,  and 
neither  Intended  nor  endeavored  to  commit  a 
felony  himself,  then  Payne  would  not  have 
been  Justified  in  killing  taim.  But  when  the 
trespasser  goes  with  the  intent  and  with 
the  means  to  commit  a  felony,  if  necessary 
to  accomplish  the  end  intended,  the  owner  of 
tlie  property  may  repel  force  by  force."  See 
Woodrlng  v.  State,  33  Tex.  Or.  26,  24  S.  W. 
2113;  I>iily  v.  State,  20  Tex.  App.  1.  In  this 
case,  from  an  that  has  gone  before.  It  ap- 
pears that  the  deceased  had  threatened  to  re- 
move the  fence  at  all  hazards,  had  refused  to 
appeal  to  the  law,  and  had  persisted  In  his 
purpose  to  take  the  matter  in  his  own  hands 
and  make  the  removal;  that  he  had  hlr< 
ed  hands  previously,  and  sent  them  into 
Clark's  pasture  to  dig  holes  on  the  line 
where  he  proposed  to  move  said  fence,  and 
that  they  had  been  driven  out  by  the  defend- 
ant, and  on  the  morning  In  question,  when 
be  came  with  the  hands,  armed  with  a  shot- 
gun, manifesting  in  unmistakable  terms  bis 
determination  to  remove  said  fence.  This  he 
imd  no  right  to  do,  and  the  defendant  could 
resist  his  attempt  In  that  direction,  and  to 
that  end  repel  force  by  force.  He  was  not 
lK)und  to  retreat,  and  was  only  bound  to  take 
such  other  means  as  he  could  at  that  time  re- 
sort to  in  order  to  prevent  the  removal  of  the 
fence.  But  be  had  a  right  to  prevent  this  re- 
moval; and  If  he  did  resort  to  such  other 
means  as  were  then  within  his  power,  in  or- 
der to  prevent  the  deceased  from  removing 
said  fence,  and  the  deceased  persisted  in  the 
endeavor,  and  was  in  the  very  act  of  mak- 
Ui»;  an  unlawful  and  violent  attack  upon 
said  fence,  in  oraer  to  remove  it,  and  the  de- 
fendant killed  him  while  making  such  unlaw- 
ful and  violent  attack,  he  could  not  be  con- 
vk-tcd.  In  this  case  a  charge  on  this  sub- 
ject more  dearly  and  fully  presenting  the 
rights  of  the  defendant  under  the  facts  of 
tills  case  should  have  been  given  to  the  Jury. 
Of  course,  if  the  Jury  believed  the  testimony 
of  the  defendant  as  to  the  assaidt  being  made 
on  him  by  the  deceased  at  the  time  he  shot 
him,  the  question  of  self-defense  as  to  the 
protection  of  his  person  against  an  assault 
threatening  death  or  serious  bodily  Injury 
was  Involved,  and  the  charge  in  this  regard 
sufficiently  presents  this  phase  of  the  case; 


but  the  charge  in  this  regard  would  have 
been  better  if  the  rights  of  the  defendant 
with  reference  to  the  fence  itself  had  been 
presented,  and  the  Jury  ought  to  have  been 
told  that,  if  they  believed  from  the  evidence 
that  the  defendant  was  in  possessi(m  of  said 
fence,  then  he  had  a  right  to  protect  such 
possession,  and  to  prevent  its  removal,  and 
if  he  did  no  more  than  was  reasonably  neces- 
sary in  that  connection,  and  the  deceased 
then  made  an  assault  upon  him  with  a  guu, 
which  caused  him  to  reasonably  believe  that 
his  life  was  In  danger  or  bis  person  in  dan- 
ger of  serious  bodily  injury  from  such  as- 
sault, then,  under  such  circumstances,  he 
would  have  bad  the  right  to  slay  the  deceas- 
ed, and  we  would  suggest  that  on  another 
trial  of  this  case  this  matter  be  presented 
in  some  such  manner  as  suggested. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 

HURT,  P.  J.,  and  DAVIDSON,  J.  In  ref- 
erence to  the  necessity  of  reading  the  in- 
dictment to  the  Jury,  and  stating  the  plea  of 
the  defendant  thereto  to  the  jury,  we  deem 
it  unnecessary  to  express  an  opinion  as  to 
whether  this  procedure  was  correct  or  incor- 
rect, or.  In  other  words,  whether  the  failure 
to  read  the  indictment  to  the  Jury,  and  have 
the  plea  of  the  aplpellant  stated  to  the  Jury, 
is  reversible  error  or  not,  because  this  ques- 
tion will  not  arise  upon  another  trial.  We 
concur  in  the  opinion  of  Judge  HENDER- 
SON in  all  other  respects.  We  do  not  wish 
to  be  understood  as  dissenting,  but  merely 
express  no  opinion  upon  the  question. 


Bx  parte  DALLMUS. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  3, 
1886.) 

On  rehearing.     Denied. 

For  prior  report,  see  35  S.  W.  648. 

Beaty  &  Culver,  for  applicant  Mann  Trice, 
for  the  SUte. 

HENDERSON,  J.  This  was  an  appeal 
from  the  Judgment  of  the  lower  court  In  a 
habeas  corpus  proceeding,  and  Is  now  be- 
fore us  on  motion  for  rehearing.  The  case 
was  dismissed  because  the  record  was  not 
made  up  and  certified  as  the  law  requires. 
The  action  of  the  court  was  Imsed  on  the  de- 
cision in  Ex  parte  Malone  (decided  at  the 
Tyler  term)  33  S.  W.  360.  Counsel  for  appli- 
cant makes  a  very  strong  argument  to  this 
court,  insisting  that  the  decision  in  said  case 
is  not  applicable  to  this  case.  We  differ 
with  counsel  as  to  this.  While  the  writer 
dissented  from  the  majority  of  the  court  in 
the  Malone  Case,  yet  that  case  has  become 
the  law  of  this  court,  and  in  accordance  with 
the  rule  there  laid  down  the  rehearing  in 
this  case  is  refused. 

HURT,  P.  J.,  absent 
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HABRIS  T.  STATU. 

(Cotirt  of  Criminal  AppetUs  of  Texas.    June  3, 

1886.) 

AeORAYXTID    ASSACLT —  SSLr-DBFEKSK — IKSTBDO- 
TIOX8. 

Defendant  waa  called  ont  of  a  honse  by 
the  ]>ro8ecutor  on  a  dark  night,  to  state  to  N. 
what  he  had  heard  the  prosecutor  say  concern- 
ing a  scandal  relating  to  N.  After  defendant 
stated  what  he  remembered,  he  said  he  did  not 
remember  another  vtatement  which  the  prose- 
cntor  claimed  he  had  made,  and  the  latter  then 
called  defendant  a  liar.  Defendant  said  he  was 
another,  and  the  prosecutor  rushed  on  de- 
fendant, knocked  him  down,  and  inflicted  se- 
rere  wounds  on  his  forehead.  None  of  the  eye- 
witnesses could  see  whether  either  of  the  par- 
ties had  anything  in  hia  hand.  Defendant  se- 
verely stabbed  the  prosecutor  with  a  knife 
just  before  or  after  he  was  knocked  down. 
Held  that,  whether  the  prosecntor  was  armed 
with  a  deadly  weapon  or  not,  defendant  had  a 
right  to  act  on  the  danger  as  it  appeared  to 
him,  and  it  was  error  to  refuse  to  charge  on 
apparent  danger,  and  in  the  charge  predicate 
defendant's  right  of  self-defense  on  actual  dan- 
ger.    , 

Appeal  from  Hamilton  coonty  court;  J.  C. 
Main,  Judge. 

Obe  Harris  was  convicted  of  an  aggravated 
assault,  and  appeals.    Reversed. 

Mann  Trice,  for  the  State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $25,  and  prosecutes 
this  appeal.  Briefly,  the  facts  show  that 
there  was  some  difference  pending  between 
Will  Baxter,  the  assaulted  party,  and  B. 
Nanny  and  his  son,  Jim  Nanny,  in  regard 
to  a  scandal  charged  to  have  been  circulated 
by  Will  Baxter  in  regard  to  Jim  Nanny. 
On  the  night  when  the  dliliculty  occurred  it 
appears  that  the  Baxter  boys  (four  or  five 
brothers)  and  the  Harris  boys  (three  or  four 
brothers)  and  the  two  Nannys  were  attend- 
ing a  dance  in  the  neighborhood.  The 
Nannys  met  Will  Baxter,  and  wanted  an  ex- 
planation in  regard  to  the  alleged  slanderous 
words  which  appeared  to  be  with  reference 
to  the  parentage  of  some  illegitimate  child 
in  the  neighborhood.  During  the  altercation 
Will  Baxter  proposed  to  prove  what  he  had 
said  about  the  matter  by  the  defendant,  Obe 
Harris.  (This  altercation  occurred  outside 
in  the  yard,  and  at  that  time  Obe  Harris  was 
in  the  house,  engaged  in  the  dance.)  Will 
Baxter  stepped  to  the  house,  and  called  him 
out.  He  came  out,  and  it  then  appears  that 
Will  Baxter  asked  appellant  to  tell  B.  Nanny 
what  be  had  heard  him  (witness)  say  about 
that  scandal.  Defendant  replied,  "Well,  I 
heard  you  say  that  any  man  that  said  you 
were  the  father  of  that  child  was  o  damned 
liar."  Baxter  said,  "Well,  go  on,  and  tell 
the  balance  of  it."  Defendant  said  he  did  not 
remember  anything  else,  but  told  Baxter 
that  be  might  refresh  bis  memory  by  stating 
what  it  was.  Baxter  asked  him,  tf  he  did 
not  remember  that  he  had  told  him  that  he 
(Baxter)  did  not  believe  that  Jim  Nanuy  was 


guilty  of  being  the  father  of  the  child.  De- 
fendant said,  "No,"  he  didn't  remember  any- 
thing about  that;  and  said  that  he  had  never 
heard  of  that  until  about  a  week  before. 
Baxter  then  said  it  was  strange  some  people 
could  not  recollect  anything.  Defendant 
asked  him  if  he  thought  he  had  "stumped" 
up  something  and  told  it  Baxter  said,  "No," 
but  asked  defendant  if  he  meant  to  say  that 
he  had  never  heard  of  that  until  about  a 
week  ago.  Defendant  said  he  did.  Baxter 
then  called  him  a  damned  liar.  Appellant 
called  him  another.  Baxter  made  for  him. 
This  is  substantially  the  testimony  of  all  of 
the  witnesses  up  to  the  very  time  of  the 
rencounter.  At  this  juncture  all  agree  that 
appellant  stepped  back  a  step  or  two,  and 
that  Will  Baxter  made  for  him,— some  say 
rushed  at  him,  and  struck  him.  The  first 
blow  was  about  the  bead  or  face.  They  agree 
that  this  blow  either  knocked  the  defendant 
completely  or  partially  down  against  a  wire 
fence.  The  witness  Will  Baxter,  as  to  the 
time  when  he  was  cut  by  the  defendant,  ap- 
pears to  put  It  after  this  rencounter.  His 
language  in  this  regard  is  as  follows:  "He 
fell  into  the  wire  fence,  and  got  out,  and 
went  around  to  my  left  He  struck  me  with 
something  sharp,  and  cut  me  on  my  side." 
On  this  same  point,  on  cross-examination,  he 
says:  "I  picked  up  something  Immediately 
after  be  got  up.  I  don't  know  whether  it 
was  a  rock  or  not  I  told  the  boys  that  the 
damned  scoundrel  had  cut  me;  to  kiil  him." 
There  were  eight  or  nine  other  witnesses  who 
testified  to  the  facts  attending  the  difficulty, 
and  the  testimony  of  each  of  the  witnesses 
indicates  that  the  cutting  occurred  in  the 
rencounter,  when  the  prosecutor,  Baxter, 
rushed  at  the  defendant,  and  before  he  knock- 
ed the  defendant  down,  and  did  not  occur 
afterwards.  Some  of  the  witnesses  for  the 
defense  speak  of  the  lick  of  the  prosecutor  in 
which  he  knocked  the  defendant  down  as 
having  been  made  by  something  other  than 
the  hand  or  fist  from  the  sound  of  the  same. 
All  of  them  concur  In  stating  that  it  was  a 
dark  night,  and  that  they  did  not  see  any- 
thing in  the  prosecutor's  hand,  nor  did  they 
see  anything  in  the  hand  of  the  defendant. 
It  Is  also  shown  that  as  soon  as  defendant 
got  up  he  said  to  Baxter,  "If  you  come  on 
me  again,  I  will  hurt  you  bad."  Appellant, 
after  the  difficulty,  was  found  to  be  severely 
wounded  about  the  forehead,  and  witnesses 
testify  that  the  wounds  indicated  that  they 
were  not  Inflicted  with  the  hands  or  fists, 
and  that  It  could  not  have  been  done  with 
the  wire  fence.  The  prosecutor.  Will  Baxter, 
was  found  to  have  been  severely  cut  between 
the  sixth  and  seventh  ribs,  the  knife  having 
penetrated  three  inches  from  the  heart;  and 
he  was  confined  to  his  bed  for  several  weeks. 
This  is  a  substantial  summary  of  the  ma- 
terial facts  in  the  case. 

If  it  be  true,  as  the  evidence  of  the  prose- 
cutor. Will  Baxter,  appears  to  Indicate,  that 
the  defendant  stabbed  him  after  the  prose- 
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ciitor  had  knocked  him  down,  then,  at  the 
most,  appellant  was  only  guilty  of  an  aggra- 
vated assault.  If,  however,  the  stabbing 
occurred  In  the  rencounter  between  the  par- 
ties, appellant  may  have  been  guilty  of  an 
aggravated  assault  or  he  may  have  acted 
In  self-defense.  In  this  connection  com- 
plaint Is  made  of  the  charge  of  the  court  and 
of  the  failure  of  the  court  to  instruct  the 
jury  as  requested  by  the  appellant  This 
being  a  misdemeanor  case,  the  court  was  not 
bound  to  Instruct  the  Jury  until  requested  in 
writing,  and  the  case  could  only  be  revised, 
as  to  the  charges  of  the  court  given,  if  said 
charges  misdirected  the  Jury  upon  some  ma- 
terial point,  containing  some  erroneous  legal 
proposition  that  might  prejudice  the  appel- 
lant If,  however,  appellant  requested  a 
charge  upon  a  material  Issue  In  the  case,  and 
the  same  was  not  given,  and  he  reserved  his 
exception  thereto,  it  will  be  the  duty  of  this 
court  to  reverse  the  case.  It  occurs  to  us 
that,  inasmuch  as  all  the  witnesses  concur 
In  stating  that  the  prosecutor,  Will  Baxter, 
was  the  aggressor,  and  himself  committed 
the  first  assault  the  appellant  could  be  held 
liable  only  upon  one  theory;  that  Is,  that  he 
used  more  force  than  was  reasonably  neces- 
sary in  his  self-defense,  either  against  an  at- 
tack Indicating  actual  danger  or  an  attack 
indicating  apparent  danger.  If  Baxter  at- 
tacked defendant  only  with  bis  hands  and 
fists,  and  there  was  no  actual  danger  and  no 
apparent  danger  to  his  life  or  of  serious  bodily 
injury,  then  he  would  not  have  had  the  right 
in  Bolf-defense  to  have  used  a  deadly  weapon 
upon  Baxter.  But  if,  on  the  other  band,  Bax- 
ter was  attacking  the  defendant  with  some 
deadly  weapon,  or  was  apparently  so  attack- 
ing him,  which  caused  him  to  reasonably 
believe  that  his  life  was  in  danger,  or  his 
person  In  danger  of  serious  bodily  injury, 
then  he  would  have  the  right  In  self-defense 
to  use  a  deadly  weapon  for  his  protection. 
Now,  what  were  the  peculiar  circumstances 
attending  this  assault  by  Baxter  on  the  de- 
fendant? It  will  be  borne  in  mind  that  it 
was  a  dark  night;  that  none  of  the  witnesses 
could  see  what  either  of  the  parties  had; 
that  the  appellant  had  been  Invited  from  the 
house  out  into  the  yard  by  Baxter,  and  that 
he  requested  him  to  make  a  statement  aa 
to  the  alleged  scandal  he  (Baxter)  was  char- 
ged with  having  uttered  as  against  Jim 
Nanny;  that  the  defendant  stated  what  he 
remembered  Baxter  had  said  about  it.  Bax- 
ter insisted  that  that  was  not  all  that  he 
remembered,  and  should  state  what  else  he 
said  about  the  matter.  Defendant  did  not 
remember  it  Baxter  told  him  that  he  bad 
a  bad  memoiy,  and  defendant  wanted  to 
Imow  if  he  accused  bim  of  "stumping"  up 
something  against  him?  Defendant  said  he 
had  never  heard  what  Baxter  said  until  about 
a  week  before  that.  Baxter  thereupon  called 
him  a  damned  liar.  Defendant  called  him 
another,  and  Baxter  immediately  rushed  up- 
on him.    Judging  of  the  attack  from  the  ap- 


pellant's standpoint  what  were  the  appear- 
ances to  him?  According  to  his  own  testi- 
mony, defendant  says  that  when  Baxter 
called  bim  a  damned  liar  he  then  opened  his 
knife.  As  Baxter  rushed  upon  him,  he  step- 
ped back  a  step  or  two,  and,  to  use  his  own 
language:  "It  was  very  dark,  and  I  was 
excited  and  scared,  and  could  not  tell  what 
nc  was  going  to  strike  me  with;  but  I  only 
wanted  to  defend  myself,  and  I  thought  a 
man  had  the  right  to  do  that  I  don't  know 
what  he  struck  me  with,  but  it  made  a  ter- 
rible noise,  and  knocked  me  down,  and  cut 
throe  places  on  my  face,  and  made  a  large 
blue  and  black  place  <hi  my  face  that  was 
there  for  several  days."  Could  he  have 
reasonably  apprehended  that  the  defendant 
was  only  attacking  him  with  his  hands  and 
fists,  or  was  it  his  duty,  under  the  circum- 
stances of  the  assault  to  await  bis  attack 
in  the  darkness.  In  order  to  ascertain  with 
what  he  was  being  assaulted,  or  did  he  have 
the  right  to  draw  his  knife  in  order  \f>  pro- 
tect himself  against  any  assault  made  by 
his  assailant?  Was  it  not  a  duty  he  owed 
himself,  under  the  circumstances,  to  be  pre- 
pared against  a  deadly  assault  or  was  it  his 
duty  to  wait  and  see  if  the  assault  being  made 
was  of  a  deadly  character,  before  he  was 
authorized  to  begin  to  act  in  order  to  repel 
it?  In  our  opinion,  whether  the  prosecutor, 
Baxter,  was  armed  with  a  deadly  weapon  or 
not  defendant  had  a  right  to  act  on  the  dan- 
ger as  it  appeared  to  him  at  the  time,  and  be 
prepared  to  shield  himself  against  any  as- 
sault which  might  be  made.  And  in  this  con- 
nection it  was  the  duty  of  the  court  when 
asked  by  appellant  to  give  him  the  benefit 
of  a  charge  on  apparent  danger,  and  not  con- 
fine this  case,  as  was  done  In  the  charge,  to 
limit  his  self-defense  predicated  alone  on 
actual  danger.  For  the  refusal  of  the  court 
to  give  the  charge  asked  by  appellant  on 
apparent  danger,  this  case  must  be  reversed 
and  remanded,  and  It  Is  accordingly  so  or- 
dered. 

HURT,  P.  J.,  absent 


GRANT  et  al.  v.  STATBl 

(Court  of  Criminal  Appeals  of  Texas.    June  S, 
1896.) 

THBFT — 0NKKOWS  OWSEBSHIP — ^ISDIOntBlCT   AHD 
PROOr. 

Where  the  allegation  is  that  the  animal 
alleRed  to  have  been  stolen  is  the  property  of 
some  person  to  the  ftrand  jurors  nnlcnown,  the 
proof  must  show  that  fact;  and  if  the  evi- 
dence suggests  that  bjr  the  use  of  reasonable 
dUigence,  the  ownership  might  have  been  as- 
certained, the  allegation  in  the  indictment  will 
not  be  supported. 

Appeal  from  district  cotirt,  Navarro  conn- 
ty;    Rufus  Hardy,  Judge. 

Bob  Grant  and  Chance  Williams  were  con- 
victed at  theft  and  appeal    Reversed. 
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H.  £.  Tniylor,  for  appellants.  Mann  Trice, 
(or  the  State. 

HENDEBSON,  J.  Appellants  were  con- 
victed of  tbe  theft  of  a  bog,  and  given  two 
jreara  eacb  In  tbe  penitentiary,  and  from  tbe 
Jndsment  and  sentence  of  tbe  lower  court 
tbey  prosecute  tbls  appeal. 

1.  Tbe  Indictment  charges  that  the  alleged 
stolen  bog  was  tbe  property  of  some  person 
to  tbe  grand  Jnrors  unknown.  Tbe  proof  on 
tbe  trial  does  not  show  the  owner  to  be  un- 
known. In  fact.  It  does  not  show  that  any 
hog  of  a  known  or  anknown  owner  was 
missed  in  that  neigblwrbood.  We  have  held 
that  where  tbe  allegation  of  an  indictment 
was  that  tbe  ownership  was  unknown,  and 
the  proof  on  the  trial  showed  tbe  existence  of 
au  animal  in  tbe  community  that  bad  no 
known  owner,  and  there  was  no  proof  sug- 
gesting ownersbip  on  tbe  trial,  or  that  the 
'Ownership  might  have  been  known  by  the 
use  of  reasonable  diligence,  it  would  not  be 
necessary  to  go  further,  and  make  proof  tluit 
'diligent  inquiry  was  bad  by  tbe  grand  jury 
In  order  to  ascertain  the  ownership.  See 
McCarty  v.  State  (decided  at  Austin  term, 
1886)  35  S.  W.  904.  In  this  case,  howeTer, 
no  proof  was  had  of  any  diligence  used  in 
the  grand-Jury  room  to  ascertain  the  owner- 
sbip of  tbe  alleged  stolen  hog;  and  tbe  rec- 
ord here  discloses  that,  while  the  want  of 
ownership  might  have  been  established  with 
some  degree  of  certainty  on  tbe  anal  trial, 
no  etFort  was  made  to  establish  this  material 
all^atlon  of  the  indictment  The  evidence 
showed,  at  least,  by  the  confessions  of  one 
of  tbe  defendants,  that  tbe  bog  in  question 
was  marked  with  a  silt  in  the  left  ear,  but 
no  proof  was  offered  to  show  that  said  mark 
was  not  given  in  tbe  neighborhood,  or  that  it 
was  a  UctlUous  mark,  and,  for  aught  that 
appears,  the  bog  may  have  been  in  the  mark 
«f  some  person  in  the  community,  and  owner- 
ship might  have  been  thus  established.  Tbe 
allegation  of  ownership  or  nonownershlp  in 
the  indictment  Is  a  material  one,  and,  where 
tbe  allegation  is  that  the  animal  alleged  to 
have  been  stolen  Is  tbe  property  of  some 
person  to  the  grand  jurors  unlmown,  the 
proof  must  show  this  fact,  and  if  tbe  evi- 
dence suggests,  on  the  final  trial,  that  by  tbe 
use  of  reasonable  diligence  the  ownership 
might  have  been  ascertained,  the  allegation 
In  tbe  indictment  will  not  be  supported. 

2.  Appellants  also  contend  that  a  charge  on 
circumstantial  evidence  should  have  been 
given.  We  think,  under  the  peculiar  circum- 
stances of  this  case,  that  such  a  charge  was 
necessary. 

3.  Appellants  also  insist  that  tbe  evidence 
'does  not  support  the  verdict.  Tbe  convic- 
tion mainly,  if  not  entirely,  depends  on  tbe 
testimony  of  the  two  accomplices,  Delia  Mc- 
OriflT  and  her  husband,  G.  W.  McGrUf.  There 
Is  some  slight  testimony,  coming  from  the 
witness  Coates,  that  perhaps  tends  to  con- 
nect Bob  Gnnt  with  the  killing  of  same  hog. 


as  the  witness  Coates  testified  to  seeing  the 
entraUs,  hair,  and  feet  of  a  fresbly-klHed 
bog  on  the  same  occasion  as  testified  about 
by  the  two  witnesses  McGriff.  And  we 
would  further  state,  as  connecting  the  otlier 
defendant  with  the  alleged  theft,  that  accord- 
ing to  tbe  testimony  of  McConnico,  who  pre- 
sided at  the  examining  trial,  he  confessed 
that  he  and  Bob  Grant  killed  a  bog  marked 
with  a  silt  in  the  left  ear.  These  facts  may 
be  considered  as  tending  to  connect  the  ap- 
pellants with  the  slaughter  of  a  hog  at  the 
time  alleged  In  the  indictment,  and  If  the 
proof  showed  that  said  hog  was  stolen,  and 
was  tbe  property  of  an  unknown  owner,  it 
might  be  sufficient  to  sustain  their  convic- 
tion. For  tbe  errors  above  pointed  out  tbe 
Judgment  is  reversed,  and  tbe  case  remanded. 

HURT,  P.  J.,  absent 


THOMPSON  V.   STATU. 
(Court  of  Criminal  Appeals  of  Texas.    June  3. 
1896.) 
Assault  with  Iktbnt  to  Mckdsb— What 
constitotes. 
As  defendant  was  being  taken  back  to 
his  cell  in  jail,  another  prisoner,  who  occupied 
the  cell  with   him,  assaulted  the   jailer   with 
a  razor.     During  the  struggle  with  his  assail- 
ant, the  jailer's  pistol  was  dropped.    Defendant 
grabbed  the  pistol,  and  presented  it  at  the  jail- 
er, who  was  compelled  by  defendant  and  tbe 
other  prisoner  to  go  into  the  cell  and  be  locked 
in.    Held,  that  defendant  was  guilty  of  assault 
with  intent  to  murder. 

Appeal  from  district  court,  Navarro  county; 
Rufus  Hardy,  Judge. 

Lee  Thompson  was  convicted  of  assault  with 
Intent  to  murder,  and  appeals.     Attlrmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  an  assault  with  Intent  to  murder,  and  given 
two  years  In  the  penitentiary,  and  from  the 
Judgment  of  tbe  lower  court  he  prosecutes  this 
appeaL 

There  Is  no  bill  of  exceptions  in  the  record. 
It  appears,  from  tbe  evidence  in  the  case,  that 
appellant  was  a  prisoner  confined  in  tbe  jaO  of' 
Navarro  county,  and  the  sheriff  had  taken  him 
out  for  a  bath,  and  in  the  meantime  left  one 
Ras  Hardy  In  the  cell,  who  occupied  tbe  same 
cell  with  the  appellant.  McAfee,  the  jailer, 
went  in  with  the  appellant,  and  opened  the 
ceil  to  let  him  in,  when  Ras  Hardy  rushed  out 
of  the  cell,  and  made  an  assault  on  him  with  a 
razor,  and  cut  him  four  or  five  times  about  the 
uecU.  Said  JIcAt'co  struggled  with  him,  and 
his  pistol  fell  out  of  his  scabbard,  and  appel- 
lant grabbed  it  and  presented  the  pistol  at 
said  McAfee,  and  they  compelled  him  to  go  into 
the  cell.  The  parties  acted  together  in  the 
assault  Tbey  made  no  attempt  to  injure  the 
jailer  after  he  went  into  tbe  cell,  but  locked 
him  In.  There  could  be  no  question  that  the 
appellant   and    his    co-defendant    Ebrdy,    in 
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making  the  assault  on  the  Jailer,  Intended  to 
make  their  escape.  They  did  not  Intend  to 
kill  him  If  they  could  make  their  escape  without 
taking  his  life,  but  they  did  Intend  to  IcUl  him 
If  they  bad  to  do  so  in  order  to  make  their 
escape.  They  had  no  lawful  right  to  resist  the 
jailer,  or  to  use  force  upon  him  in  order  to 
make  their  escape;  and  if,  at  any  time  during 
the  struggle,  they  entertained  the  intent  to  kiU 
him  in  order  to  effect  tliat  escape,  and  they 
used  means  calculated  to  accomplish  that  pur- 
pose, then  appellant  is  guUty  of  an  assault  with 
intent  to  murder.  Undoubtedly,  when  Ras  Har- 
dy, the  co-defendant  of  tne  appellant,  was  cut- 
ting and  slashing  the  jailer  about  the  neck  with 
the  razor,  he  had  the  intent  and  purpose  to  take 
his  life,  in  order  to  overpower  him  and  effect 
his  escape.  Appellant  was  a  party  to  this  as- 
sault, and  participated  in  this  purpose,  and 
was  as  much  guilty  of  an  jssauit  with  intent  to 
murder  as  the  said  Ras  Hardy.  Moreover, 
there  can  be  no  question  of  the  intent  to  kiU 
the  said  McAfee,  when  be  drew  the  pistol  on 
lilm  and  commanded  him  to  go  into  the  cell,  if 
the  said  McAfee  bad  refused  to  do  so.  The 
defendant  had  no  right  to  make  this  demand 
of  the  said  McAfee,  and,  if  he  had  refused  to 
(■>>iiip]y,  and  had  shot  him  and  killed  him,  he 
would  have  been  guilty  of  murder;  and,  as  he 
Intended  to  kill,  or  make  him  comply  with  the 
unlawful  demand,  he  was  guilty  of  an  assault 
with  intent  to  murder.  The  court's  charge  pre- 
sented this  issue  in  the  case.  There  is  no  error 
in  tbe  rccoi-d,  and  the  judgment  is  alOrmed. 

HURT,  P.  J.,  absent 


CUMMINGS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  3, 

1896.) 

False  Pketexises — Indictment. 
An  indictment  alleeed  that  defendant  did 
falsely,  etc.,  represent  to  C.  that  he  was  the 
ownor  of,  and  had  the  right  to  sell  to  C.  for 
$75,  a.  diamond  stud,  and  by  reason,  etc.,  snid 
C.  was  induced  to  part  with  the  possession 
and  ownership  of  said  money;  defendant  know- 
ing such  pretenses  and  representations  to  be 
false,  in  that  he  did  not  own  the  stud,  and  had 
no  right  to  sell  it  to  C.  Held,  that  the  indict- 
ment did  not  charge  a  sale  and  delivery  of  the 
stud,  and  was  bad. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

W.  E.  Cnmmlngs  was  convicted  of  swind- 
ling, and  appeals.    Reversed. 

Ed  Haltom,  for  appellant  Mann  Trice,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  swindling,  and  given  four  years  in  the 
penitentiary,  and  prosecutes  this  appeal.  A 
number  of  errors  are  assigned,  but  we  will 
only  notice  one,  as  that  disposes  of  tbe  case. 
The  indictment  is  as  follows:  Tbe  said  W. 
E.  Oummings,  "by  meana  of  false  pretenses 
and  devices  and  fraudulent  representations 


then  and  there  knowingly  and  fraudulently 
made  by  him  to  Adolph  Cohen,  and  which 
false  pretenses  and  devices  and  fraudulent 
representations  were  then  and  there  relied 
upon  by  the  said  Adolph  Cohen,  did  Induce 
the  said  Adolph  Cohen  to  deliver  to  him,  the 
said  W.  E.  Cummings,  seventy-five  dollars, 
in  lawful  money  of  the  United  States  of 
America,  and  tbe  said  W.  E.  Cummings  did 
then  and  there,  and  by  the  means  aforesaid, 
acquire  from  the  said  Adolph  Cohen  seventy- 
five  dollars,  in  lawful  money  of  the  United 
States  of  America,  of  the  value  of  seventy- 
five  dollars,  tbe  same  being  the  personal  and 
movable  property  of  the  said  Adolph  Cohen, 
with  the  intent  to  appropriate  the  same  to 
tbe  use  of  bim,  the  said  W.  B.  Cummings,  in 
this,  to  wit  tbe  said  W.  E.  Cummings  did 
then  and  there  falsely  pretend  and  fraudu- 
lently represent  to  tbe  said  Adolph  Cohen 
tliat  he,  tbe  said  W.  E.  Cummings,  was  on 
the  said  11th  day  of  January,  iSiKi,  the  own- 
er of  a  diamond  stud,  and  that  he,  the  said 
W.  E.  Cummings,  had  the  right  to  sell  said 
diamond  stud  to  the  said  Adolph  Cohen  for 
the  said  sum  of  seventy-five  dollars,  and  by 
reason  of  the  false  and  fraudulent  represen- 
tations aforesaid  the  said  Adolph  Cohen  was 
induced  to  part  with  the  possession  and  own- 
ership of  said  money;  and  the  said  W.  E. 
Cummings  then  and  there  knew  that  said 
pretenses,  devices,  and  representations  so 
made  by  him  to  the  said  Adolph  Cohen  were 
false  in  this,  to  wit  that  in  fact  and  la 
truth  he,  the  said  W.  E.  Cummings,  was  not 
on  said  11th  day  of  January,  1896.  or  at  any 
time  previoius  or  subsequent  thereto,  tbe 
owner  of  said  diamond  stud,  and  that  he,  the 
said  W.  E.  Cummings,  had  no  right  or  au- 
thority to  sell  said  diamond  stud  to  tbe  aald 
Adolph  Cohen  for  the  sum  of  seventy-five 
dollars,  or  any  other  sam  of  money,  and  the 
said  W.  E.  Cummings  then  and  there  knew 
that  said  pretenses  and  representations  so 
made  by  him  to  the  said  Adolph  Cohen  were 
false,— against  the  peace  and  dignity  of  the 
state."  No  motion  was  made  to  quash  the 
indictment  but  an  objection  was  made  to 
evidence  offered  by  the  state,  on  tbe  ground 
that  there  was  no  allegation  in  the  indict- 
ment that  the  defendant  sold  to  said  Cohen, 
or  any  one  else,  the  diamond  stud.  The 
court  overruled  the  objection,  and  defendant 
reserved  his  bill  of  exceptions.  Tbe  admis- 
sion of  this  evidence  involves  the  question 
as  to  tbe  validity  of  tbe  indictment  and  so 
we  will  consider  whether  or  not  the  indict- 
ment charges  any  offense.  Swindling  is  de- 
fined to  be  the  "acquisition  of  any  personal 
or  movable  property,  money  or  instrument  of 
writing,  conveying  or  securing  a  valuable 
right,  by  means  of  some  false  or  deceitful 
pretense,  device  or  fraudulent  representation, 
with  Intent  to  appropriate  the  same  to  the 
use  of  the  party  so  acquiring,  or  of  destroy- 
ing or  impairing  the  rights  of  the  party  just- 
ly entitled  to  the  same."  See  Pen.  Code, 
1895,  art   &13.     The  swindle  attempted  to 
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be  charged  In  this  case  would  come  under 
sabdlvlsion  1  of  the  succeeding  article,  to 
wit,  "the  exchange  of  property  upon  the 
false  pretense  that  the  party  is  the  owner  or 
has  the  right  to  dispose  of  the  property 
given  in  exchange."  In  other  words,  the  pre- 
tense upon  which  the  swindle  is  attempted 
to  be  predicated  is  that  W.  E.  Cummlngs 
falsely  represented  that  he  had  the  right  to 
sell  sold  diamond  stud  to  the  said  Adolph 
(.'ohen  for  the  sum  of  $75,  and  that  he  actual- 
ly sold  and  delivered  said  diamond  stud  in 
consideration  of  said  $75,  but  in  our  opinion 
the  sale  and  delivery  are  not  alleged.  It  is 
stated  In  the  Indictment  that  Cimimlngs  rep- 
resented that  he  had  the  right  to  sell  said 
diamond  stud,  and  that  he  was  the  owner  of 
it,  and  that  said  representations  were  false, 
and  that  by  means  thereof  he  induced  the 
said  Cohen  to  part  with  the  possession  and 
ownership  of  the  said  money;  but  we  have 
searched  in  vain  for  an  allegation  that 
Cummings,  as  a  part  of  the  transaction,  sold 
and  delivered  to  said  Cohen  said  diamond 
stud.  Unless  this  actual  sale  and  delivery  are 
alleged,  we  fail  to  see  how  the  transaction 
was  completed  in  such  shape  as  to  afford 
the  basis  of  an  indictment  for  swindling.  If 
\.  represents  to  B.  that  he  is  the  owner  of 
a  certain  horse,  and  has  the  right  to  dispose 
of  the  same,  and  that  he  will  sell  said  horse 
for  $100,  and  B.  gives  him  $100  merely  on  the 
faith  of  his  representations  that  he  is  the 
owner  and  has  the  right  to  dispose  ot  said 
horse,  he  would  simply  part  with  his  money 
on  the  faith  of  the  bare  representations,  and 
not  on  any  alleged  sale  of  the  horse  as  the 
consideration  for  his  parting  with  the  money; 
and  in  such  case  there  would  be  no  sale  or 
exchange,  and  no  basis  in  law  for  the  as- 
sumed swindle.  Because  the  indictment 
fails  to  allege  the  sale  and  delivery  by  de- 
fendant to  Cohen  of  said  diamond  stud  in 
consideration  of  said  $75,  the  court  should 
have  sostalned  the  objection  of  the  defend- 
ant No  sale  having  been  alleged,  none 
conld  be  proved.  The  indictment  being  de- 
fective In  said  respect,  the  Judgment  is  re- 
versed, and  the  cause  dismissed. 

HURT,  P.  J.,  absent 


SHIRLEY  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  10, 

1896.) 

HOMICIDB— ImSANITT  as  A  OlSFSNSE— EXPERT  EVI- 
DENCE— Admissions  of  Defendant— Contiv- 

UAXCB— ScFFICIEXOr  OF  AFFIDAVIT. 

1.  On  trial  for  homicide,  when  the  case  was 
called,  affidavit  was  made  snggesting  the  in- 
sanity of  the  defendant  The  state  took  the 
burden  of  proving  sanity,  and  introduced  its 
evidence,  after  which  the  counsel  for  defendant 
introduced  evidence  to  show  insanity.  Held, 
that  it  was  not  error  for  the  court  to  rule  that 
the  counsel  for  defendant  should  open  and 
close  the  argument  in  the  case. 

2.  On    trial   tor    homicide,   where,    in   re- 


sponse to  a  hypothetical  (question,  physicians 
testified  that,  in  their  opinion,  defendant  was 
not  insane,  but  was  feigning  insanity,  an  ob- 
jection, based  on  the  ground  that  the  hypo- 
thetical question  did  not  contain  the  full  testi- 
mony in  defendant's  favor,  will  not  be  consider- 
ed, the  defendant's  remedy  having  been  to  pro- 
pose such  question  as  would  contain  the  facts 
alleged  to  have  been  omitted. 

3.  The  admission  of  testimony  to  the  ef- 
fect that  the  sheriff  had  warned  defendant  that 
any  statement  he  might  malce  would  be  used 
against  him,  but  could  not  be  nsed  in  his  favor, 
whereupon  defendant  said  that,  if  such  was 
the  case,  he  would  not  make  a  statement,  was 
not  error,  as  being  prejudicial  to  the  defendant; 
the  remark,  if  a  confession,  being  admissible 
against  him,  and  if  not  in  the  nature  of  con- 
fession, bein^  clearly  immaterial,  and  there- 
fore  not   prejudicial. 

4.  On  triiil  lor  homicide,  when  the  case 
was  called,  defendant  applied  for  a  continu- 
ance ou  account  ot  the  absence  of  witnesses, 
including  several  physicians.  The  affidavit  stat- 
ed that  defendant  expected  to  prove  by  the  phy- 
sicians that  his  mental  condition  was  greatly 
impaired,  that  in  a  few  years  he  would  be 
unable  to  transact  business,  and  that  when 
the  disease  from  which  he  was  suffering,  struck 
the  brain,  he  would  be  deranged;  that  by  an- 
other witness  the  defendant  expected  to  show 
certain  acts  and  words  leading  to  insanity, 
and  which  occurred  before  the  killing.  Held, 
that  the  affidavit  was  insufficient  in  that  it 
stated  conclusions,  and  not  the  specific  facts 
which  the  witnesses  were  expected  to  prove. 

Appeal  from  district  court,  Coleman  coun- 
ty;  J.  O.  Woodward,  Judge. 

W.  H.  Shirley  was  convicted  of  murder  In 
the  first  degi-ee,  and  appeals.     Affirmed. 

W.  E.  Smith,  for  appellant  Mann  Trice, 
and  Sima  &  Snodgrass,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  the  death 
penalty  being  assessed  against  him,  and  he 
prosecutes  this  appeal. 

1.  When  the  case  was  called  for  trial,  ap- 
pellant filed  his  first  application  (or  a  con- 
tinuance on  account  of  the  absence  of  Mrs. 
John  Cupps,  Dr.  Hartman,  Dr.  Wood,  and 
Dr.  March.  By  Drs.  Hartman  and  Wood  he 
expected  to  prove  that  they  "each  attended 
W.  H.  Shirley  [the  defendant],  and  that  the 
defendant  was  then  diseased  in  his  head,  and 
that  the  mental  condition  of  the  defendant 
was  greatly  impaired.  By  the  witness  Dr. 
March,  that  he  was  the  family  physician  of 
defendant  and  that  he  had  specially  exam- 
ined the  defendant,  and  that  he  believed  the 
defendant  was  bordering  on  insanity,  and 
that  in  a  few  years  he  would  not  be  able  to 
attend  to  business,  and  that  when  the  dis- 
ease with  which  he  was  suffering  struck  his 
brain,  he  would  be  deranged.  By  Mrs.  John 
Cupps,  the  defendant's  acts,  words,  and  deeds, 
which  words,  acts,  and  deeds  are  and  were 
leading  to  Insanity,  and  which  occurred  be- 
fore the  killing."  The  facts  expected  to  be 
proved  are  too  generally  stated.  They  are 
simply  conclusions,  and  the  matters  and 
things  upon  which  the  physicians  are  sup- 
posed to  base  their  conclusions  as  to  their  be- 
lief that  the  defendant  was  bordering  on  in- 
sanity are  not  stated.     Nor  are  the  "acta. 
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words,  and  deeds"'  expected  to  be  shown  by 
Mrs.  Gupps  stated,  nor  how  long  they  oc- 
curred before  the  killing.  Even  if  the  doc- 
tors had  stated  the  facts  upon  which  they 
based  their  belief,  It  would  be  instifflclent,  be- 
cause the  appllcatiou  for  continuance  states, 
while  it  indicates  the  defendant  was  border- 
ing on  insanity,  that  It  was  a  few  years  In 
the  future  before  he  would  be  unable  to  at- 
tend to  business,  and  before  the  disease  with 
which  he  was  stifferlng  would  strike  his 
brain.  That  would  be  too  late  for  this  case, 
because  the  homicide  had  already  been  com- 
mitted. 

2.  When  the  case  was  called  for  trial,  affi- 
davit was  made,  under  the  statute,  suggest- 
ing that  the  defendant  was  then  insane,  and 
should  not  be  tried.  A  Jury  was  impaneled, 
the  state  took  the  burden  of  establishing  san- 
ity, and  Introduced  its  evidence,  and  counsel 
for  the  defendant  then  Introduced  evidence 
for  the  t>urpose  of  establishing  Insanity. 
When  the  evidence  had  closed,  the  court  rul- 
ed that  counsel  for  appellant  should  open 
and  close  the  argument  in  the  case.  In  this 
there  was  no  possible  injury  to  the  appellant, 
for,  whether  the  burden  of  proof  was  upon 
the  appellant  to  make  good  the  suggestion  of 
Insanity,  or  whether  the  state  showed  san- 
ity, certainly  appellant  could  not  complain, 
when  he  was  awarded  the  right  to  open  and 
conclude  the  argument. 

8.  Bills  of  exception  Nob.  3,  5,  and  6  all  pre- 
sent the  same  matter.  Upon  the  trial,  coun- 
sel for  the  state  submitted  to  the  two  phy- 
sicians, O.  B.  Beaumont  and  C.  M.  Alexan- 
der, a  hypothetical  case.  The  physicians 
gave  as  their  opinion  that  the  appellant  was 
not  only  sane,  but  that  he  was  feigning  In- 
sanity. (Counsel  for  appellant  objected  to 
this  opinion,  because  the  hypothetical  case 
was  not  full,  and  did  not  introduce  the  testi- 
mony Introduced  by  the  appellant  tending  to 
show  Insanity.  This  objection  was  not  well 
taken.  If  not  satisfied  with  the  hypothetical 
case  submitted  to  the  doctors  by  counsel  for 
state,  it  was  the  duty  of  the  counsel  for 
appellant  to  submit  a  case  made  up  of  all 
the  testimony.  Again,  the  opinion  of  the 
doctors  was  not  based  upon  the  testimony 
that  they  had  heard  alone;  but  they  bad 
made  examinations  of  the  appellant,  had  ob- 
served his  conduct,  and  the  opinion  was  bas- 
ed upon  the  evidence  delivered  by  the  wit- 
nesses and  their  personal  observation  of  the 
conduct  of  the  appellant 

4.  It  appears  that  the  defendant  was  warn- 
ed by  Sheriff  Bell,  after  his  arrest  on  this 
charge.  The  sheritr  stated  to  him  "that  it 
was  his  duty  as  an  officer  to  teU  him  that 
any  statement  he  might  make  to  htm  might 
be  used  agrainst  him,  but  could  not  be  used 
in  bis  favor.  After  this  tbe  defendant  re- 
plied that,  if  that  was  the  case,  he  would 
not  make  any  statement"  Appellant  objocts 
to  this  on  the  ground  that  the  answer  of  ap- 
pellant was  calculated  to  mislead  the  Jury 
and  prejudice  him.     If  this  was  a  confession, 


the  defendant  having  been  duly  warned,  cer- 
tainly Jt  could  be  used  against  him,  and  the 
contention  of  the  appellant  would  signify 
that  it  was  of  that  character.  The  view  we 
place  upon  it,  however,  is,  not  that.  If  de- 
fendant made  a  statement,  it  would  be  prej- 
udicial to  him,  but  that,  when  he  learned 
from  the  sheriff  that  what  he  said  could  not 
be  used  in  his  favor,  he  then  declined  to 
make  any  statement  at  all.  This,  it  occurs 
to  us,  is  the  obvious  construction  of  the  re- 
ply of  the  appellant  It  occurs  to  us  that 
the  testimony  was  not  calculated  to  prejudice 
the  appellant,  and  that  the  exceptiod  Is  rath- 
er frivolous  than  otherwise. 

We  have  thoroughly  examined  the  record, 
and  in  our  opinion  the  evidence  In  this  case 
amply  Justified  the  Jury  in  finding  the  de- 
fendant guilty  of  murder  In  the  first  degree. 
The  Judgment  of  the  lower  court  is  affirmed. 


RIOJAS    V.    STATE. 

(Court  of  Cruuinal  Appeals  of  Texas.    June  10. 

1896.) 

Homicide— EvinENCB — Cokboboratbd  Testiiont 

—  New  Trul— Cumulative  Etidexgb  — 

Appeal— Bill  or  Bxceptions. 

1.  On  trial  for  homicide  it  was  error  tn 
admit,  as  original  evidence,  testimooy  tending 
to  show  that  the  state's  witness  had  toid  tbv 
same  story  the  morning  after  the  homicide  as 
he  told  on  the  trial,  such  testimony  being  ad- 
missible only  in  rebuttal  of  an  attempt  to 
show  that  the  witness  had  fabricated  his  tes- 
timony, or  had  been  induced  so  to  testify  from 
some  improper  motive. 

2.  On  trial  for  homicide,  where  the  only 
eyewitness  was  a  boy  about  10  years  old,  who 
testified  that  the  deceased  had  been  choked  tu 
death  by  defendant,  the  defense,  claiming  that 
the  deceased  died  in  a  fit,  attempted  to  sustain 
that  theory  by  circumstantial  evidence.  It  was 
shown  that  on  a  former  occasion  deceased  had 
been  seized  with  a  fit.  After  conviction,  de- 
fendant made  application  for  new  trial  on  tlie 
ground  of  newly-discovered  evidence,  and  pro- 
duced affidavits  of  certain  witnesses  to  the  ef- 
fect that  deceased  had  been  afflicted  with  fits, 
and  that  it  was  hereditary  in  bis  family.  Beld. 
that  such  evidence  was  not  merely  cumniatiTe. 
and  a  new  trial  should  have  been  granted. 

3.  W^here  the  bill  of  exceptions  was  signed 
and  approved  by  the  judge  and  filed  after  the 
expiration  of  the  term,  the  defect  was  not 
cured  by  a  certificate  from  the  judge  stating 
that  the  exceptions  had  been  duly  taken  at  the 
proper  time  on  the  trial,  and  the  bill  handed  to 
him  for  signature,  but  had  been  misplaced. 

Appeal  from  district  court,  Atascosa  county; 
M.  P.  Lowe,  Judge. 

Jose  Mfl.  Riojas  was  convicted  of  murder  in 
the  second  degree,  and  appeals.     Reversed. 

J.  W.  Preston,  J.  T.  Bivena,  and  J.  M.  Ecl:- 
ford,  for  appellant    Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  glyen 
10  years  in  the  penitentiary,  and  prosecutes 
this  appeal. 

1.  Appellant  presents  to  this  court  a  ^^  of 
exceptions  to  the  admission  of  certain  evi- 
dence, signed  and  approved  by  the  Judge  and 
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filed  after  the  expiration  of  the  term.  Ac- 
companying the  bill  Is  the  following  explana- 
tion by  the  Judge:  "This  bill  of  exceptkr.d 
was  banded  me  within  the  time  prescribed  by 
law,  and  diiring  the  term  of  court  at  which 
the  case  was  tried,  but  was  in  some  manner 
misplaced,  and  it  is  a  fact  that  the  exception 
to  tbe  admission  of  the  testimony  was  re- 
served by  the  defendant,  through  his  counsel, 
at  the  time  of  the  admission  of  the  same;  and 
tbe  clerk  of  the  district  court  of  Atascosa 
county  is  here  now  ordered  to  file  the  same  as 
part  of  the  record  in  this  case,  and  transcribe 
same,  making  a  certified  copy  of  same,  and  all 
indorsements  hereon,  and  forward  same  to 
Austin  as  a  part  of  the  transcript  in  said 
cause."  This  bill  cannot  be  .  considered. 
While  it  seemingly  was  neglect  on  tbe  part 
of  the  judge  not  to  approve  and  file  the  bill  of 
exceptions,  It  was  the  duty  of  cotmsel  to  fol- 
low up  his  bill,  and  see  that  it  was  approved 
by  the  Judge  during  the  term,  and  filed  with 
tbe  clerk.  This  Is  statutory.  See  George  v. 
State,  25  T«c.  App.  229,  8  S.  W.  25;  Exon  v. 
State,  83  Tex.  Cr.  R.  461,  28  8.  W.  1088. 
However,  if  we  could  consider  this  bill  of  ex- 
ceptions, we  are  of  opinion  tliat  the  objection 
to  the  admission  of  the  testimony  of  Mrs. 
Reed  that  the  state's  witness  Miguel  Rios  told 
her  how  tbe  homicide  occurred  on  the  next 
morning  thereafter,  should  have  been  sus- 
tained. This  evidence  to  support  the  state's 
witness  by  proving  that  he  had  made  the  same 
statement  the  next  morning  after  it  occmred 
was  Introduced  ns  original  testimony.  In  no 
case  can  this  be  done,  except  In  cases  of  rape 
and  assault  with  intent  to  rape.  If,  however, 
the  defendant  attempted  to  show,  upon  cross- 
examination  or  otherwise,  that  Ills  testimony 
on  the  trial  was  recently  fabricated,  or  that 
be  was  Induced  to  so  testify  from  some  motive 
or  improper  influence,  then  he  could  be  sup- 
ported by  proof  that  be  made  tbe  same  state- 
ment before  the  Influences  were  brought  to 
bear,  or  soon  after  the  transaction,  and  such 
testimony  would  go  to  solve  the  issue  as  to 
whether  bis  testimony  was  recently  fabri- 
cated, or  whether  It  was  the  result  of  these 
Improper  Influences  and  motives.  See  Robb 
V.  Hackley,  23  Wend.  66;  People  v.  Doyell,  48 
Cal.  85;  Hotchklas  v.  Insurance  Co.,  5  Hun, 
90.  Such  supporting  testimony  is  never  ad- 
missible as  evidence  in  chief,  nor  when  tbe 
witness  is  attacked  by  proof  of  bad  reputa- 
tion for  truth  and  veracity  can  he  be  support- 
ed in  this  way.  To  be  more  explicit:  The 
defense  introduced  evidence  for  the  purpose 
of  showing  that  the  witness  for  the  appellant, 
or  vice  versa,  has  a  bad  reputation  for  truth 
and  veracity.  The  party  introducing  the  wit- 
ness cannot  support  him  by  proof  that  he  told 
the  same  tale  soon  after  the  transaction,  or  at 
any  other  time,  as  that  sworn  to  <m  tbe  trial. 
See  Hussell  v.  Coffin,  8  Pick.  143;  Rogers  v. 
Moore,  10  Conn.  13;  Webb  v.  State,  29  Ohio 
St.  351.  Tbe  rule  is:  "When  the  witness  is 
charged  with  giving  his  testimony  under  the 
influence  of  some  motive  prompting  him  to 


make  a  false  or  colored  statement,  it  may  be 
shown  that  be  made  similar  declarations  at  a 
time  when  the  imputed  motive  did  not  exist 
So,  in  contradiction  of  evidence  tending  to 
show  that  the  account  of  tbe  transaction  giv* 
en  by  tlie  witness  Is  a  fabrication  of  late  date, 
it  may  be  shown  that  the  same  account  was 
given  by  him  before  its  ultimate  effect  and 
operation,  arising  from  a  cliange  of  circum- 
stances, could  have  been  foreseen."  Mr.  Ros- 
coe  and  Mr.  Wharton  and  other  text  authors 
lay  down  the  rule  that,  where  tbe  adverse 
party  undertakes  to  show  that  the  witness 
has  made  conflicting  statements  about  tbe 
same  matter,  the  party  introducing  the  wit- 
ness cannot  support  him  by  proving  that  soon 
after  the  transaction  be  made  a  similar  state- 
ment as  that  sworn  to  on  the  trial.  There  Is 
a  line  of  authorities  holding  that  you  may 
support  the  witness  upon  such  an  attack.  We 
have  followed  this  line  of  authorities. 

2.  Appellant  was  convicted  of  the  murder  of 
cme  Roberto  San  Miguel,  alleged  to  have  t>een 
committed  in  the  year  1890.  The  indictment 
was  presented  on  the  Ist  day  of  April,  189G. 
Tbe  only  eyewitness  in  tbe  case  was  one  Mi- 
guel Rios.  At  the  time  of  the  commission  of 
tbe  homicide  said  witness  was  a  small  boy. 
from  10  to  13  years  of  age.  He  testified  that 
deceased  was  choked  to  death  by  means  of  a 
sash  around  his  neck,  and  that  tbe  defendant 
and  one  Augustin  Hernandez  committed  the 
homicide.  His  evidence  as  to  the  particulars 
of  the  homicide  Is  exceedingly  meager,  and 
the  circumstances  supporting  his  testimony 
as  to  the  cause  of  the  death,  taken  on  the  in- 
quest trial,  was  also  meager.  The  theory  of 
the  defense  was  that  he  came  to  his  death  on 
accoimt  of  a  fit.  This  was  attempted  to  be 
shown  by  circumstantial  testimony,  and  the 
defendant  showed  that  on  a  former  occasion 
the  deceased  was  seized  with  a  fit  In  view 
of  the  character  of  testimony  offered  by  tbe 
state  as  to  the  cause  of  the  death,  and  the 
theory  presented  by  the  defendant  that  he 
died  in  a  fit,  any  testimony  that  the  defend- 
ant could  offer  on  tliat  point  became  exceed- 
ingly important  and  material.  After  bis  con- 
viction the  defendant  made  an  application  for 
a  new  trial  on  the  ground  of  newly-discovered 
evidence,  and  produced  the  affidavits  of  cer- 
tain witnesses  to  the  effect  that  the  deceased 
bad  formerly  been  afflicted  with  fits,  and  that 
It  was  hereditary  in  his  family;  and  also  af- 
fidavits were  presented  that  this  testimony  by 
the  use  of  reasonable  diligence  was  not  dis- 
'  covered  before  the  trial.  It  may  l>e  that  the 
I  learned  Judge  overruled  the  application  for  a 
i  new  trial  because  such  testimony  was  cumula- 
'  tlve.  If  It  be  true  that  the  testimony  was 
cumulative,  the  court  acted  correctly  In  refus- 
ing to  grant  a  new  trial  upon  this  ground. 
The  question,  therefore,  for  our  decision  is, 
wbat  is  cumulative  testimony?  Some  courts 
have  held  that  if  the  testimony  goes  to  sup- 
port the  same  theory  or  advances  the  same 
grounds  of  action  for  a  recovery,  that  It  is 
cumulative.     It  has  been  repeatedly  decided 
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by  the  supreme  court  of  New  Yoilc  tbat  a  new 
trial  wlU  not  be  granted  merely  for  the  dis- 
coTery  of  cumuiative  facts  and  circumstances 
relating  to  the  aarne  matter  which  was  proven 
on  the  former  trial.  However,  Bubsequent 
decisions  to  the  leading  case  of  Guyot  ▼. 
Butts,  4  Wend.  579,  have  defined  cumulative 
evidence  very  clearly  and  satisfactorily.  The 
opinion  of  Chief  Justice  Church  in  Waller  v. 
Graves,  20  Conn.  305,  contains  the  best  defini- 
tion we  have  found  of  the  meaning  of  cumu- 
lative evidence.  It  was  an  action  for  libel 
brought  by  A.  against  B.  The  ground  of  de- 
fpnse  was  that  the  libelous  writing,  after  it 
was  signed  by  B.,  and  before  publication,  was 
altered  by  the  insertion  therein  of  mat«:ial 
words,  without  the  knowledge  or  approbation 
of  B.,  the  defendant  To  support  this  de- 
fense, 3.  introduced  C,  who  drew  up  the 
writing.  C.  testified  that  the  writing  as  pu1>- 
lished  was  not  like  the  paper  written  by  him 
and  signed  by  B._,  in  that  it  did  not  contain 
the  words  in  question.  Now,  It  was  after- 
wards discovered  that  D.,  without  the  knowl- 
edge or  consent  of  either  B.  or  C,  inserted 
these  words.  On  application  for  a  new  trial 
on  the  part  of  B.  it  was  held  that  the  testi- 
mony of  D.,  showing  this  fact,  was  not  ob- 
jectionable as  cumulative  evidence,  notwith- 
standing that  one  of  the  witnesses  (C.)  swore 
on  the  trial  that  the  obnoxious  words  were 
not  in  the  paper  signed  by  B.,  and  the  tesd- 
niony  of  other  witnesses  tended  strongly  to 
show  that  they  were.  Chief  Justice  Church, 
iu  delivering  the  opinion,  says:  "There  are 
often  various  distinct  and  independent  facts 
going  to  establish  the  same  ground  on  the 
same  issue.  Evidence  Is  cumulative  which 
merely  multiplies  witnesses  to  any  one  or 
more  of  those  facts  before  investigated,  or 
only  adds  other  circumstances  of  the  same 
general  diaracter.  But  that  evidence  which 
brings  to  light  some  new  and  independent 
truth  of  a  different  character,  although  it  tend 
to  prove  the  same  proposition  or  ground  of 
claim  before  insisted  on,  is  not  cumulative, 
within  the  true  meaning  of  the  rule  on  this 
subject.  Suppose  a  question  on  trial  to  tte 
whether  the  note  of  a  deceased  person  has 
been  paid,  and  witnesses  have  been  intro- 
duced testifying  to  various  facts  conducing 
to  prove  such  payment,  and  after  a  verdict 
for  the  plaintiff  the  executor  should  discover 
a  receipt  or  discharge  in  full,  or  had  discov- 
ered that  he  could  prove  the  deliberate  con- 
fession of  tbe  plaintiff  of  the  payment  of  the 
note.  There  could  l)e  no  question,  in  such  a 
case,  but  a  new  trial  should  be  granted,  al- 
though the  new  facts  go  to  prove  the  former 
ground  of  defense."  In  an  action  on  a  bill  of 
exchange  purporting  to  b<>  drawn  by  the  de- 
fendant proof  was  introduced  by  the  defend- 
ant tending  to  establish  the  fact  that  the  de- 
fendant had  never  signed  or  authorized  the 
signing  of  the  said  bill,  that  he  was  not 
present  when  it  was  signed,  that  it  was  sign- 
ed by  some  other  person  without  the  knowl- 
edge or  consent  of  the  defendant     After  a 


verdict  for  the  plaintiff,  the  defendant  mov- 
ed for  a  new  trial  upon  the  affidavit  of  a  wit- 
ness who  stated  that  he  was  present  at  the 
time  the  bill  of  exchange  was  drawn,  and 
that  the  defendant  was  not  present;  that 
the  defendant's  name  was  signed  by  a  third 
party,  who  was  now  dead,  without  tlie 
knowledge  or  consent  of  the  defendant 
Held,  that  this  newly-discovered  evidence 
could  not  be  regarded  as  cumolattve;  that 
as  none  of  the  witnesses  who  testified  on  the 
trial  were  present  when  the  bill  of  exchange 
was  drawn,  their  evidence  was  not  of  the 
same  kind  with  that  sought  to  be  introduced. 
The  motion  was  therefore  granted.  Varde- 
man  v.  Bynie,  7  How.  (Miss.)  365.  See  3 
Grab.  &  W,  New  Trials,  pp.  1018-1055.  Ap- 
plying these  rules  to  this  case,  defendant 
had  Introduced  evidence  that  the  deceased 
bad  one  fit  at  a  certain  time  and  place.  This 
was  for  the  purpose  of  showing  the  proba- 
bility that  he  died  from  a  convulsion  or  fit 
and  was  not  murdered;  and  iu  support  of 
this  theory,  after  the  verdict  of  the  Jury,  he 
brings  forward  the  affidavits  of  a  number  of 
witnesses  for  the  purpose  of  showing  that  tho 
deceased  was  in  the  habit  of  having  fits,  and 
that  fits  were  hereditary  in  his  family.  Now. 
this  testimony  was  not  cumulative,  although 
it  tended  and  was  sought  to  serve  the  samo 
purpose  of  tbe  evidence  Introduced,  to  wit 
that  he  had  had  one  fit  Proof  that  be  laid 
one  fit  would  tend  very  slightly  to  show  that 
probably  he  died  from  fits,  but  when  proof 
was  made  that  he  waa  in  the  habit  of  having' 
fits,  and  that  it  was  hereditary  in  his  fam- 
ily. It  would  strengthen  the  isesumption 
very  cogently.  The  Judgment  la  reverse<I. 
and  the  case  remanded. 


EDMONSON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  10. 

188S.) 
Ckiminal  Law— Coxtinuancb— Absbscb  of  Wit- 

NKss— Matekialitt  op  Testimoxt. 

In  a  prosecution  for  rape,  where  the  de- 
fense Is  that  the  intercourse  was  had  with  the 
consent  of  prosecutrix,  a  continuance  should 
have  been  granted  to  obtain  the  testimony  of  a 
witness  who  was  absent  at  the  trial,  that  a 
deceased  sister  of  prosecutrix  had  stated  in 
her  presence  that  it  was  the  fault  of  prosecu- 
trix, which  was  not  denied  by  prosecutrix,  who 
was  present 

Aiipeal  from  district  court  San  Saba  county; 
W.  M.  AUison,  Judge. 

George  W.  Edmonson  waa  convicted  of  a 
crime,  and  a.ppeaia.     Reversed. 

3.  J.  Cox  and  Burleson  &  Medt,  for  appellant 
Mann  Ttlce,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  rape,  and  given  14  years  and  2  months  in 
the  penitentiary,  and  prosecutes  this  appeal. 
The  only  question  in  this  case  that  requires  to 
be  considered  is  the  action  of  the  court  in  over- 
ruling the  appellant's  motion  for  a  continaanco. 
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which  was  a  second  application.  The  applica- 
tion was  based  on  the  absence  of  three  wit- 
nesses, to  wit,  Mrs.  Uave  iiall,  a  resident  of 
San  Saba  county;  Mrs.  Jolm  Hardman,  a  resi- 
dent of  Xieon  county;  and  Mrs.  Crad  Gober,  who 
resides  In  McCuUoch  county.  We  will  only 
treat  the  aK>Ucation  as  baaed  on  the  absence 
of  the  two  nonresident  witnesses  as  the  testi- 
mony of  Mrs.  Hardman  appeai-s  simply  to  be 
cumulaUve.  Both  Mrs.  Hall  and  Mrs.  Gober 
were  under  process  of  attachment,  and  bad 
given  bonds  for  their  attendance  on  the  court 
The  court  met  on  the  20tb  day  of  April,  and 
this  case  was  tried  on  the  29th  of  April,  189(5. 
Some  questions  may  be  raised  as  to  the  dili- 
gence used,  as  on  the  20th  of  April  neither  of 
said  witnesses  was  present,  and  no  forfeitm'e 
was  taken  on  their  bonds,  and  no  new  process 
asked  for  them.  As  to  Mrs.  Gober,  howeyer, 
appellant  makes  an  affidavit  that  she  was  not 
able  to  attend  court,  and  that  she  had  forward- 
ed a  physician's  certificate  to  that  effect.  Ap- 
pellant "expected  to  proye  by  Mrs.  Gober  that 
she  was  present,  on  Tuesday  after  the  alleged 
offense  (which  is  alleged  to  have  been  com- 
mitted on  Sunday  night),  at  tbe  bouse  of  the 
mother  of  the  proseontriz,  where  the  prosecu- 
trix lived,  and  that  Minnie  Gore  said  In  the  pres- 
ence and  hearing  of  Alice  tliat  it  was  Alice's 
fanlt  that  it  occurred,  and  that  Alice  made  no 
reply,  nor  did  she  dissent,  to  this,  and  that  said 
Minnie,  in  the  presence  of  the  said  Alice,  in 
rdatlng  the  circumstances  of  the  said  offense, 
told  her  (the  said  witness)  that  she  (Minnie) 
had  tried  to  get  Alice  to  come  home  with  her 
from  church  that  night,  but  that  she  would 
not  do  80,  and  went  with  the  defendant,  who 
was  alone,  and  tliat  after  she  (Minnie)  and  her 
sister  had  got  home,  and  found  that  the  said 
Alice  was  not  there,  her  mother  sent  her  (Min- 
nie) and  her  sister  back  after  Alice,  and  that 
she  met  Alice  in  the  mouth  of  the  lane,  about 
500  yards  from  the  house;  that  when  they  first 
saw  Alice  she  was  some  20  or  30  steps  from 
the  wagon  of  the  defendant  in  which  the  de- 
fendant was  sitting,  and  that  the  said  Alice  liad 
in  her  hand  a  bundle  that  looked  like  a  small 
bundle  of  white  cloth;  that  when  they  went 
near  Alice  she  ran  back,  and  threw  said  bundle 
In  the  wagon;  at  the  same  time  she  said  some- 
thing to  the  defendant  which  the  said  Minnie 
did  not  imderstand,  and  then  turned  and  came 
back  to  her,  and  that  they  (meaning  Minnie, 
Alice,  and  Bell)  then  went  home;  and  that  she 
upbraided  Alice  about  her  conduct  with  tbe 
defendant"  It  was  shown  that  both  Miimle 
and  Bell  had  died  after  tbe  date  of  the  alleged 
offense,  and  had  never  testified  in  the  case. 

The  issue  in  the  case  was  whether  the  act 
of  carnal  Intercourse  was  committed  with  or 
without  the  consent  of  the  prosecutrix.  On 
this  point  the  prosecutrix  herself  testified  that 
she  did  not  consent,  but  that  the  appellant 
forced  her  to  have  carnal  intercourse  with  him. 
Appellant  testified  that  he  had  intercourse  with 
her,  Init  tlmt  it  was  with  her  consent  Upon 
this  question  there  were  in  proof  circumstances 
sui^ortlng  each  theory.     Among  other  circtun- 


Btances  in  proof,  it  was  stiown  that  after  the 
act  of  copulation,  which  occurred  in  the  wagon, 
at  night,  on  the  way  from  church,  and  al>out 
a  mile  from  the  home  of  the  prosecutrix,  it 
was  found  that  the  underclothes  of  the  prose- 
cutrix were  bloody.  She  states  that  when 
they  reached  a  water  tank  the  defendant  made 
her  get  out,  and  forced  her  to  pull  off  her  clothes 
and  wash  them,  and  that  it  took  her  a  half  hour 
to  wash  them,  and  that  tbe  defendant  then  took 
the  clothes  from  her  and  carried  them  home 
with  him.  Defendant  testified  that  she 
washed  the  clothes  of  her  own  accord,  after 
she  found  they  were  bloody.  After  this  they 
proceeded  towards  tbe  home  of  the  prosecutrix, 
and  when  they  got  near  tbe  mouth  of  the  lane, 
which  was  some  three  to  five  hundred  yards 
from  the  house,  they  met  Alice  and  Bell,  who 
had  preceded  them  In  another  wagon  from 
churclL  He  testified  that  the  girls  were  calling 
Alice,  and  she  got  out  of  the  wagon  and  started 
to  meet  them,  and  then  came  back  to  the  wagon 
and  threw  her  wet  underclothhig  in  the  wagon, 
lender  the  peculiar  attitude  of  this  case,  as  to 
the  question  of  consent  vel  non,  it  was  Im- 
portant that  appellant  have  the  benefit  of  every 
circumstance,  however  slight,  that  might  serve 
to  shed  any  lignt  upon  this  matter.  The  fact. 
If  Mrs.  Gober  would  testify  thereto  as  Is  al- 
leged, that  Minnie  stated  in  the  presence  of 
Alice  that  it  was  her  fault  and  that  she  did 
not  deny  it,  it  seems  to  us,  was  material.  And, 
moreover.  If  appellant  forced  the  prosecutrix 
to  submit  to  carnal  intercourse  with  him,  equal- 
ly, according  to  her  testimony,  he  forcetl 
her  to  wash  the  blood  off  her  clothing  hi  the 
tank.  It  might  appear  tbat  after  this  was 
done  it  was  reasonable  that  he  would  force 
her  to  give  them  to  him,  and  that  be  carried 
them  to  bis  home.  This  was  her  testimony. 
Defendant  testified,  however,  that  just  before 
the  prosecutrix  met  her  sisters  she  came  back 
and  gave  bim  her  wet  clothing.  Mrs.  Gober, 
the  absent  witness,  according  to  the  application 
for  continuance,  would  state  that  Minnie,  the 
Bister  of  the  prosecutrix,  stated  to  the  witness. 
In  the  presence  of  the  prosecutrix,  that  when 
they  met  the  prosecutrix  she  got  out  of  the 
wagon  and  started  to  them,  and  before  she  got 
to  them  she  turned  back  to  the  wagon,  and 
handed  her  wet  underclothing  to  the  appellant, 
and  said  something  to  him  which  she  did  not 
bear.  This  is  alleged  to  have  been  stated  in 
the  presence  of  the  prosecutrix  by  said  Minnie 
to  Mrs.  Gober,  and  tbe  prosecutrix  did  not  deny 
tills  version  of  the  affair,  but  tacitly  admitted 
It  The  prosecutrix  was  certainly  not  under 
coercion  of  defendant  when  she  met  her  sisters 
at  the  mouth  of  the  lane,— at  least,  there  is  no 
evidence  of  it,— and  her  return  to  the  wagon 
with  the  wet  clothing  was  evidently  a  volimtary 
act,  and  suggested  that  she  was  endeavoring  to 
conceal  the  evidence  of  her  act  of  intercourse. 
When  the  clothing  was  originally  washed 
it  may  have  been  intended  by  her  that  she 
could  get  to  tbe  house  unobserved,  and  that 
her  clothing  would  not  be  discovered  in  that 
condition;   but  when  she  met  her  sisters  her 
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purpose  in  this  regard  was  frustrated,  and  It 
tlien  occurred  to  her  that  It  was  beat  to  oth- 
erwise dispose  ot  the  wet  clothes,  so  she  i«- 
tumed  and  threw  them  in  the  wagon.  At 
least,  tills  evidence  could  have  been  used  by 
the  defense  as  a  circumstance  to  indicate  tliat 
she  was  a  party  with  the  defendant  in  con- 
cealing the  evidence  of  the  alleged  offense, 
and  so  would  have  been  pertinent  and  mate- 
rial to  show  her  consent  In  the  act  of  copula- 
tion. But,  whether  worth  much  or  little,  it 
was  evidence  which,  in  our  opinion,  the  ap- 
pellant was  entitled  to  have  before  the  Jury. 
By  the  ruling  of  the  court,  however,  he  was 
deprived  of  this  testimony.  In  our  opinion,  a 
new  trial  should  have  been  granted  the  ap- 
pellant on  account  of  this  absent  witness; 
and  for  the  error  of  the  court  in  overruling 
appellant's  motion  for  a  new  trial  on  this 
grotmd  the  Judgment  is  reversed,  and  the 
case  remanded. 


TOUNG  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  10, 
1896.) 
Lakosny— What  Cosstitutks. 
A  person  talcing  an  article,  without  the 
consent  of  the  owner,  but  with  the  intent  of 
allowing  him  the  value  of  the  article  on  settle- 
ment ot  their  accounts,  is  not  guilty  of  larceny. 

Appeal  from  Hamilton  county  court;  J.  C. 
Main,  Judge. 

J.  J.  Young  was  convicted  of  a  crime,  and 
appeals.     Reversed. 

.Vlann  Trice,  for  the  Stat6. 

DAVIDSON,  J.  Appellant  was  convicted 
of  the  theft  of  a  plow,  and  his  punishment  as- 
sessed at  a  tine  of  $100,  and  by  confinement 
in  the  county  Jail  for  20  days;  and  he  prose- 
cutes this  appeal. 

1.  Several  spechil  instructions  were  astced 
by  the  appellant,  presenting  his  theory  of  the 
case,  which  were  refused  by  the  court,  and 
exceptions  duly  reserved  by  the  appellant 
These  charges,  in  substance,  presented  for  the 
consideration  of  the  Jury  the  question  as  to 
whether  appellant,  at  the  time  he  converted 
said  plow  stock  to  his  own  use,  did  so  with 
the  fiaudulent  intent  to  deprive  the  owners 
of  its  value.  The  facts  bearing  upon  this 
point  are  substantially  as  follows:  It  is  a 
conceded  fact  that  appellant  took  the  plow 
stock,  without  the  knowledge  or  consent  of 
the  alleged  owners;  that  be  took  It  home  with 
him,  and  never  returned  it;  and  that  he  used 
and  kept  it  The  testimony  is  also  uncon- 
tradicted that  the  appellant  had  been  hauling 
goods  for  the  owners  of  the  plow  stock  from 
the  nearest  railroad  station,  and  that  this 
character  of  business  Iiad  been  carried  on  be- 
tween them  for  a  long  while,  and  that  at  the 
time  the  plow  stock  was  taken  the  alleged 
owners  were  indebted  to  the  appellant  in  the 
sum  of  $21.  Appellant  testified  that  at  the 
time  he  took  the  plow  stock,  it  being  at  night. 


and  the  owners  absent,  and  he  having  urgent 
necessity  for  the  plow  stock  the  following^ 
morning,  he  took  the  same  with  the  intention 
of  allowing  It  as  a  credit  on  the  $21  whicb 
was  due  him  by  the  alleged  owners.  He 
further  testified  that,  on  account  of  this  haul- 
ing and  dealing  with  the  alleged  owners  of 
the  plow  stock,  it  did  not  occur  to  him  that 
there  would  I>e  any  trouble  about  It  and  that 
he  would  be  guilty  of  stealing  the  plow  stodc, 
and  that  he  had  no  intention  whatever  of 
committing  a  theft,  or  fraudulently  appropri- 
ating the  same,  and  that  bis  hitention  was  to 
pay  for  it  And  when  he  bad  the  settlement 
with  the  alleged  owners,  he  offered  to  pay 
them  for  the  plow  stock,  and  placed  the  value 
of  the  allured  plow  stock  at  $2  as  a  credit 
on  the  $21  due  him  by  said  owners.  In  this 
connection  the  alleged  owners  testified  that 
on  two  occasions  between  the  time  of  the 
taJUng  of  the  plow  stock  and  the  arrest  of  the 
defendant,  appellant  was  in  their  place  of 
business,  and  did  not  mention  the  circum- 
stance of  the  taking  of  said  plow  stock,  and 
that  on  one  of  these  occaaionB  they  refused  to 
sell  him  on  credit  a  sulky  cultivator.  What- 
ever the  Jury  may  have  thought  of  this  testi- 
mony, as  to  whether  he  did  or  did  not  have 
the  fraudulent  Intent  at  the  time  of  taking  the 
plow  stock,  was  not  a  question  for  the  court 
to  decide.  It  was  a  question  of  fact  and 
should  have  been  submitted  to  the  Jury  under 
appropriate  instructions.  If  he  took  the  prop- 
erty, as  he  claimed,  with  no  fraudulent  in- 
tent, under  the  circumstances  detailed  by  him, 
and  with  the  Intent  to  pay  the  owners  for 
the  same,  in  the  settlement  between  the  al- 
leged owners  and  himself  of  the  amount  due 
him,  and  the  Jury  believed  this,  he  would  be 
entitled  to  an  acquittal.  The  special  instruc- 
tions asked  by  the  appellant  submitting  the 
question  of  intent  under  the  facts  detailed 
for  the  d^enae,  should  have  been  given  by 
the  court 

2.  Appellant  proposed  to  prove  by  the  wit- 
ness Stevens  that  on  the  evening  preceding 
the  taking  of  the  plow  stock  at  night,  he  was 
at  work  on  the  appellant's  farm,  havng  rait- 
ed his  land  on  the  sliares,  and  was  in  need 
of  a  plow  stock,  and  the  defendant  told  the 
witness  on  that  day,  and  t)efore  he  left  home 
for  town,  that  he  would  go  to  town,  and  get 
some  plow  handles,  and  fit  them  on  the  old 
plow  stock  for  the  witness,  and.  If  he  could 
not  get  the  handles,  that  he  would  get  a  new 
plow  stock.  The  court  excluded  this  testi- 
mony on  the  ground  that  it  was  fabricated. 
What  one  says  when  he  goes  on  a  Journey 
—his  purpose  and  object — Is  generally  held  ad- 
missible. This  testimony,  we  believe,  should 
have  been  admitted.  But  we  do  not  hold 
that  It  is  of  such  material  cliaracter  as.  stand- 
ing alone,  would  alTord  the  ground  for  a  re- 
versal of  the  Judgment  For  the  error  of 
the  court  however,  in  refusing  the  charges 
asked  on  the  testimony  offered  by  the  appel- 
lant tending  to  show  that  he  took  the  plow 
stock,  intending  to  pay  for  it  In  his  settle- 


Digitized  by 


Google 


Tex.) 


CL.ABK  0.  STATE. 


273 


ment  with  the  alleged  ownen,  -who  owed  him 
money,  the  Judgment  of  the  lower  coort  is  re- 
Tersed,  and  the  cause  remanded. 


COTHRAN  V.  STATE. 
(Goart  of  Criminal  Appeals  of  Texas.  Jmie  10, 
1886.) 
Dbauno  im  Fdtcbbs— Ihdicthiht. 
Under  Rey.  Pen.  Code  1895,  art  877, 
proTidiDK  that  if  a  person  shall  conduct  a  busi- 
ness commonlT  known  as  "dealing  in  futures," 
in  any  agricultural  product  or  stocks,  or  shall 
conduct  any  business  commonly  known  as  a 
"produce  or  stock  exchange,"  where  future 
contracts  are  bought  and  sold  with  no  inten- 
tion of  an  actual  bona  fide  delivery  of  the  ar- 
ticle or  thing  so  bought  or  sold,  he  shall  be 
Siilty  of  a  misdemeanor,  an  indictment  alleg- 
g  that  defendant  unlawfully  carried  on  a 
business  commonly  known  as  "dealing  in  fu- 
tures," in  agricultural  products,  to  wit,  cotton, 
with  no  intention  of  an  actual,  bona  fide  de- 
livery of  the  articles  bought  and  sold,  is  in- 
sufficient, in  failing  to  allege  that  the  dealing 
in  futures  was  with  reference  to  future  con- 
tracts in  regard  to  the  cotton  about  which  the 
contract  was  made. 

Appeal  from  Travis  county  court;  D.  A. 
McFall,  Judge. 

C.  n.  Cothran  appeals  from'  a  conviction. 
lic\  ersed. 

Hogg  &  Robertson,  for  appellant  Maun 
Trice,   for  the   State. 


DAVIDSON,  J.  Appellant  was  convict- 
ed for  dealing  In  futures.  Omitting  the  for- 
mal parts,  the  information  charges  that  ap- 
pellant "was  the  agent  and  representative  of 
the  Arm  of  Fairchild  &  Hobson,  whose  other 
names  are  to  affiant  unknown,  and,  as  such 
agent  and  representative  of  said  firm  of  Falr- 
chUd  &  Hobson,  said  G.  H.  Cothran  did  then 
and  there  unlawfully  conduct,  carry  on,  and 
transact  a  business  commonly  known  as  'deal- 
ing in  futures,'  in  agricultural  products,  to  wit, 
cotton,  with  no  Intention  of  an  actual,  bona 
fide  delivery  of  the  article  and  thing  bought 
and  sold,  against  the  peace  and  dignity  of  the 
state."  Several  exceptions  were  urged  to  the 
sufficiency  of  this  Information.  This  prosecu- 
tion was  brought  under  article  377  of  Rev. 
Fen.  Code  1895,  which  reads  as  follows:  "If 
any  person  shall,  directly  or  through  an 
agent  or  agents,  manage  or  superintend  for 
himself,  or  shall  as  agent  or  representative 
of  any  other  person,  firm  or  corporation, 
conduct,  cany  on,  or  transact  any  bushiess 
which  is  commonly  known  as  dealing  in 
futures,  in  cotton,  grain,  lard,  in  all  kinds 
of  meat  or  agricultural  products,  or  corpora- 
tion stocks,  or  shall  keep  any  house  or  man- 
age, conduct,  carry  on,  or  transact  any  buai- 
ness  commonly  known  as  a  produce  or  stock 
exchan^.  or  bucket  shop,  where  future  con- 
tracts are  bought  and  sold,  with  no  Inten- 
tion of  an  actual  bona  fide  delivery  of  the 
article  or  thing  so  bought  or  sold,— such  per- 
son, whether  acting  for  himself  or  for  an- 
other as  aforesaid,  shall  be  deemed  guilty 
v.868.W.no.2— 18 


of  a  misdemeanor,"  etc.  In  order  to  consti- 
tute this  oftense  the  party  must  not  only 
conduct,  carry  on,  and  transact  a  business 
commonly  known  as  "dealing  in  futures,"  but 
that  business  must  be  based  upon  the  fact 
that  future  contracts  are  to  be  bought  and 
sold  with  no  intention  of  an  actual,  bona 
fide  delivery  of  the  article  or  thing  so  bought 
or  sold;  and  in  order  to  charge  an  offense 
under  this  statute  it  would  be  necessary  to 
allege,  not  only  that  the  business  common- 
ly known  as  "dealing  in  futures"  was  con- 
ducted, carried  on,  and  transacted,  but  It 
must  further  allege  that  it  was  a  business 
where  future  contracts  are  bought  and  sold 
with  no  intention  of  an  actual,  bona  flde  de- 
livery of  the  article  or  thing,  specifying  the 
article  or  thing  bought  or  sold.  It  would 
be  necessary,  as  we  understand  this  statute, 
to  allege  these  matters,  and  that  the  thing 
BO  bought  or  sold  should  be  specifically  set 
out  in  the  indictment.  It  Is  not  an  offense 
to  deal  in  futures,  unless  the  Intention  on 
the  part  of  the  dealer  was  not  to  deliver  the 
article  or  thing  bought  or  sold.  It  would 
be  no  offense  to  deliver  the  contract,  nor 
would  it  be  an  offense  to  make  the  contract, 
unless  there  was  no  Intention  to  deliver  the 
article  about  which  the  contract  was  made. 
The  information  in  this  case,  as  we  under- 
stand it,  falls  to  allege  that  the  dealing  in 
futures  was  with  reference  to  future  con- 
tracts In  regard  to  the  cotton  about  which 
the  contract  was  made.  It  Is  not  sufficient 
to  allege  that  the  party  was  deaing  in  fu- 
tures, for  this  does  not  meet  the  measure  of 
the  denunciation  set  out  In  the  statute.  The 
dealing  In  futures  must  be  where  future 
contracts  are  bought  or  sold  with  reference 
to  some  one  or  more  of  the  articles  or  things 
about  which  the  contract  Is  made,  and  the 
article  bought  or  sold,  and  of  course  these 
articles  or  things  must  come  within  the 
terms  of  the  enumeration  In  the  statute. 
Dealing  in  futures  In  agricultural  products 
is  not  sufficient  The  dealing  In  futures  in 
agricultural  products  must  be  in  those  cases 
where  future  contracts  are  bought  or  sold, 
and  where  there  is  no  Intention  of  an  actual, 
bona  flde  delivery  of  the  article  or  thing  so 
bought  or  sold.  For  the  reasons  Indicated 
the  Judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


CLARK  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    June  10, 

1896.) 

ThIVT  —  COMTISUAKCB    FOB    ABSBKT    WiTMBSS  — 
DiLIOBNCE — MaTBKIALITT  OF  EVmBNOB — 

Flight— Evidbnoe—Instbuction. 

1.  When  defendant's  case,  the  first  on  the 
docket,  was  called,  the  judge  recused  himself, 
and  subsequently  a  special  judge  was  appoint- 
ed, and  the  case  was  then  recalled,  it  being  the 
first  on  call.     Held,  no  error. 

2.  A  sntoccna  was  issued  for  a  witness 
March  3,  1896,  and  was  returned,  April  6, 
1896,  "Not  found  In  the  county."     On  the  lat- 
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ter  day  the  state  bad  process  issued  for  the 
witness,  and  defendant  did  not  duplicate  it. 
The  case  was  tried  April  13,  1890.  The  indict- 
ment was  returned  into  court  April  14,  1894, 
and  it  did  not  appear  when  defendant  was 
arrested  thereunder.  Held,  that  there  was  not 
a  proper  showing  of  diligence  for  a  continoance 
for  absence  of  the  witness. 

3.  On  a  trial  for  theft  of  hogs,  the  state 
having  proved  the  taking  thereof  before  they 
were  seen  in  a  wagon,  and  that  they  were  sub- 
sequently found  in  a  pen  on  the  ranch  of  de- 
fendant or  his  father,  and  it  being  shown  <rir- 
ctunstantially  that  they  must  have  been  car- 
ried there  in  a  wagon,  a  continuance  for  an  ab- 
sent witness,  who  would  testify  that  he  saw 
the  wagon  on  the  way  between  defendant's 
home  and  the  ranch,  and  that  then  it  had  no 
hogs  in  it,  was  properly  refused,  the  evidence 
not  being  sufficiently  material. 

4.  That  defendant,  after  his  preliminary 
examination,  escaped  from  one  who  was  carry- 
ing him  to  jail,  may  be  shown  by  parol  testi- 
mony; it  not  being  necessary  to  show  his  pre- 
vious examination  by  the  papers  in  the  case. 

5.  Evidence  of  flight  after  a  preliminary 
examination  having  been  admitted,  it  is  not 
necessary  to  charge  with  reference  to  the  pur- 
pose in  admitting  it. 

Appeal  from  district  court,  Bandera  coun- 
ty, Eugene  Archer.  Judge. 

D.  W.  Clark  appeals  from  a  conviction. 
AfiBrmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  hogs,  and  given  two  years 
in  the  penitentiary,  and  prosecutes  this  ap- 
peal. 

1.  Appellant  excepted  to  the  action  of  the 
court  in  taking  up  said  case,  as  he  alleges, 
out  of  Its  regular  order.  The  explanation  of 
the  court  to  the  bill  of  exceptions  shows  that 
the  case  was  the  first  on  the  docket,  and, 
when  it  was  called,  the  Judge  recused  bim- 
self,  and  that  subsequently  a  special  Judge 
was  appointed,  and  the  case  then  recalled; 
It  being  the  first  on  call.  In  this  there  was 
no  error. 

2.  Appellant  also  made  a  motion  for  a  con- 
tinuance on  account  of  the  absence  of  one 
John  Penley,  alleged  to  reside  In  Bandera 
county.  The  application  shows  that  a  sub- 
poena was  Issued  for  said  witness  on  the 
3d  day  of  March,  1896,  and  that  it  was  re- 
turned, on  the  6tb  day  of  April,  "Not  fonnd 
in  this  county."  Tbe  case  was  tried  on  the 
13tb  day  of  April.  The  appellant  excuses 
himself  from  further  diligence  by  showing 
that,  after  tbe  6tb  of  April,  the  state  bad 
process  Issued  for  said  witness,  and  that  be 
did  not  duplicate  the  process.  The  Indict- 
ment was  returned  into  court  on  the  14th 
day  of  April,  1894.  Tbere  Is  nothing  In  tbe 
record  to  show  when  tbe  defendant  was  first 
aiTested  under  tbe  Indictment.  If  be  was 
arrested  shortly  after  tbe  finding  of  tbe  In- 
dictment, tbere  was  certainly  no  diligence 
used  in  this  case.  The  application  should 
have  shown  when  tbe  defendant  was  first 
broiigbt  under  tbe  Jurisdiction  of  tbe  court, 
in  order  that  his  diligence  might  have  been 
made  to  appear.    Moreover,  It  docs  not  ap- 


pear to  us  that  tbe  testimony  was  of  that 
material  character  which  would  authorize  a 
continuance  of  tbe  case.  Tbe  state  proved 
the  taking  of  tbe  bogs  prior  to  tbe  time 
when  they  were  seen  In  tbe  wagon,  and  also 
that  tbe  bogs  were  subsequently  found  In  a 
pen  on  the  ranch  of  the  defendant  or  bis 
father.  It  is  shown  circumstantially  that 
the  bogs  must  have  been  carried  to  the  ranch 
in  the  wagon.  Tbe  object  of  the  defendant's 
absent  testimony  was  to  show  that  the  wit- 
ness saw  the  wagon  on  tbe  way  between 
where  tbe  defendant  lived  and  the  ranch  In 
question,  and  that  then  It  had  no  hogs  in 
it;  but  the  proof  of  this  fact  would  not 
negative  tbe  fact,  established  by  the  state, 
that  tbe  defendant  had  already  taken  the 
bogs  at  a  time  before  they  may  have  been 
hauled  In  the  wagon. 

3.  Tbe  charge  on  circumstantial  evidence 
In  this  case  was  sufficient.  See  Smith  v. 
State  (Tex.  Or.  App.)  34  S.  W.  960. 

4.  The  testimony  of  John  Burdett,  which 
was  excepted  to  by  tbe  appellant,  was  ad- 
missible to  show  the  flight  of  the  appellant, 
which.  In  a  criminal  case,  is  always  admis- 
sible; and  there  was  no  error  as  to  the  parol 
proof,  made  by  Burdett,  that  he  was  car- 
rying him  to  Jail,  after  his  preliminary  ex- 
amination before  the  Justice  of  the  peace 
for  the  theft  of  said  hogs,  and  that  he  es- 
caped from  bim.  It  was  admissible  to  prove 
the  charge  of  the  theft  of  the  bog^s  against 
the  defendant,  and  his  knowledge  thereof, 
and  his  flight,  without  proving  the  same  by 
the  papers  In  the  case;  nor  was  the  court 
called  on  to  charge  the  Jury  with  reference 
to  the  purpose  in  admitting  said  testimony. 
It  was  a  circumstance  of  a  criminative  char- 
acter against  tbe  defendant,  and  it  would 
have  been  error  for  the  court  to  have  singled 
out  this  fact  and  charged  upon  It 

6.  Appellant  excepted  to  the  charge  of  the 
court,  In  that  It  did  not  charge  upon  the 
theory  of  bis  defense  In  the  case.  The  evi- 
dence does  not  present  any  substantive  de- 
fense on  the  part  of  tbe  appellant,  and  an 
affirmative  charge  on  some  substantive  de- 
fense was  not  called  for.  The  evidence  In 
the  case  was  sufficient  to  warrant  the  ver- 
dict, and  the  Judgment  Is  affirmed. 


DILWOBTH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  10, 

1896.) 

COXSTITCTIONAL  LaW  —  STATCTBS  —  TAKIHO    PrI- 

VATK  Pbopkktv  Witboot  Compbhsation 
on  Due  Pkocbss. 

1.  Rev.  Pen.  Code  1895,  arts.  973,  974, 
making  it  a  misdemeanor  to  build  or  maintain  a 
fence  extending  more  than  three  miles  in  the 
same  general  direction  without  providing  a 
gateway  of  a  specified  kind,  and  which  provide 
no  compensation  to  the  owner,  violate  Bill  of 
Rights,  art.  1,  i  17.  prohibiting  the  taking  of 
private  property  for  public  use  without  com- 
pensation first  made  to  the  owner,  since  they 
Impliedly  give  the  public  the  right  to  pass 
through  the  gates  and  over  the  land,  and  re- 
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iiaii«  the  owner  to  maintain  the  gates  at  his 
own  expense. 

2.  Such  sections  are  also  in  violation  of 
Bill  of  Rights,  §  19,  proyiding  that  no  person 
•hall  be  deprived  of  his  property  without  due 
process  of  law. 

Appeal  from  "Wilson  county  court;  A.  R. 
Stevenson,  Judge. 

G.  N.  Dllworth  was  convicted  of  a  viola- 
tion of  the  statute  regulating  pasture  fences, 
and  appeals.    Reversed. 

Rudolpli  Kleberg  and  Geo.  Burgess,  for  ap- 
pellant.   Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Omitting  the  formal  parts 
of  the  information  in  this  case,  it  charges 
that  the  appellant  "did  then  and  there  un- 
lawfully build  and  maintain  more  than 
three  miles,  lineal  measure,  of  pasture 
fence,  running  in  the  same  general  direction, 
without  a  gateway  in  the  same,  against 
the  peace  and  dignity  of  the  state."  The 
statement  of  facts  is  an  agreement  to  the 
effect  that  the  allegations  in  the  informa- 
tion are  true.  Appellant  on  the  trial  was 
convicted,  and  fined  in  the  stun  of  $25,  and 
from  this  conviction  he  appeals. 

Appellant  contends  that  the  Judgment 
should  be  reversed,  and  the  prosecution  dis- 
missed, because  the  law  under  which  he 
was  prosecuted  and  convicted  is  violative 
of  sections  17,  19,  art  1,  of  the  state  con- 
stitution. This  article  is  familiarly  known 
as  the  "Bill  of  Rights."  His  two  general 
propositions  may  be  embodied  in  this  state- 
ment,—that  article  974  of  the  Revised  Penal 
Code  is  violative  of  said  sections  of  the  bill 
of  rights,  in  that  it  seeks  to  take  the  proi>- 
erty  of  the  citizen  without  compensation, 
and  without  due  process  of  law.  Section  17 
of  article  1  of  the  constitution  reads  as  fol- 
lows: "No  person's  property  shall  be  taken, 
damaged  or  destroyed  for  or  applied  to 
public  use,  without  adequate  compensation 
made,  unless  by  the  consent  of  such  per- 
son, and  when  taken,  except  for  the  use  of 
the  state,  such  compensation  shall  be  first 
made  or  secured  by  a  deposit  of  money. 
•  •  •"  Section  19  provides:  "No  citizen  of 
this  state  shall  be  deprived  of  life,  liberty, 
property,  privileges  or  immunities,  or  in  any 
manner  disfranchised,  except  by  the  due 
'Course  of  the  law  of  the  land."  Article  974, 
Rev.  Pen.  Code  1895,  is  as  follows:  "If  any 
person  or  persons  shall  build  or  maintain 
more  than  three  miles,  lineal  measure,  of 
fencing,  running  in  the  same  general  direc- 
tion, without  providing  such  gateway,  he 
shall  be  deemed  guilty  of  a  misdemeanor." 
The  preceding  article  describes  the  charac- 
ter of  gateway  to  be  constructed  in  the  line 
-of  fencing.  These  statutes  were  evidently 
intended  to  provide  passage  or  road  ways 
through  the  fences  and  across  the  Inclosed 
pasture  land  of  the  party  building  such 
fences,  and  it  was  also  evidently  intended 
that  the  owner  of  this  fencing  should  create 
or  give  easements  and  right  of  travel  across 


his  lands  through  these  gateways.  It  is  fur- 
ther evident  that  these  easements  are  to  be 
taken  from  the  owner,  not  only  without 
compensation,  but  against  his  consent;  and 
not  only  so,  but  he  was  required,  at  his  own 
expense,  to  build  these  necessary  gateways, 
in  addition  to  furnishing  free  of  charge  the 
right  of  passage  across  his  land,  and  upon 
his  failure  to  do  so  is  to  be  punished.  Prop- 
erty of  the  citizen.  In  this  state,  cannot  thus 
be  taken  and  appropriated,  even  though  it 
be  for  the  use  of  the  public.  There  is  no 
rule  of  law  in  this  state,  constitutional  or 
otherwise,  but  what  prohibits,  or  ought  to 
prohibit,  the  taking  of  private  property  of 
one  individual  for  the  private  use  of  another 
individual  or  set  of  individuals.  That  the 
lands  of  the  citisen  may  be  taken,  under  the 
right  of  eminent  domain  for  public  high- 
ways, is  well  established,  and  is  necessary 
for  public  convenience;  but,  even  when  ta- 
ken for  the  public,  it  la  a  requisite  that  the 
owner  be  recompensed  by  adequate  com- 
pensation, and  our  constitution  and  laws 
have  carefully  guarded  this  matter,  and 
pointed  out  the  manner  and  the  means  by 
which  the  property  of  the  citizen  may  be 
thus  set  apart  for  public  travel  or  public 
usage.  "The  right  of  eminent  domain  im-. 
plies  that  the  purpose  for  which  it  may  be 
exercised  must  not  be  a  mere  private  pur- 
pose; and  it  is  conceded  on  all  hands  that 
the  legislature  has  no  power  in  any  case  to 
take  the  property  of  one  individual,  and 
pass  it  over  to  another,  without  reference  to 
some  use  to  which  it  is  to  be  applied  for  the 
public  benefit  l^e  right  of  eminent  domain 
does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen, 
and  transfer  it  to  another  or  to  his  use, 
even  for  a  valuable  consideration,  where  the 
public  Interests  will  be  in  no  way  promoted 
by  such  transfer.  It  seems  not  to  be  allow- 
able, therefore,  to  authorize  private  roads 
to  be  laid  out  across  the  lands  of  unwilling 
parties  by  an  exercise  of  this  right.  The 
easement  in  such  a  case  would  be  the  prop- 
erty of  him  for  whom  it  was  established, 
and,  although  the  owner  would  not  be  de- 
prived of  the  fee  in  the  land,  the  beneficial 
use  and  exclusive  enjoyment  of  his  proper- 
ty would,  in  g^reater  or  less  degree,  be  in- 
terfered with.  Nor  would  It  be  material  to 
inquire  what  quantum  of  Interest  would 
pass  from  him.  It  would  be  sufficient  that 
some  interest,  the  appropriation  of  which 
detracted  from  his  right  and  authority,  and 
interfered  with  his  exclusive  possession  as 
owner,  had  been  taken  against  bis  will,  and 
if  taken  for  a  purely  private  purpose  it 
would  be  nnlawfuL  Nor  could  it  be  of  im- 
portance that  the  public  would  receive  in- 
cidental benefits  such  as  usually  spring  from 
the  improvement  of  lands,  or  the  establish- 
ment of  prosperous  private  enterprises. 
The  public  use  implies  a  possession,  occu- 
pation, and  enjoyment  of  the  land  by  the 
public  at  large,  or  by  public  agencies;   and 
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a  due  protection  to  the  rights  of  private 
property  -will  preclude  the  goTernment  from 
seizing  It  In  the  hands  of  the  owner,  and 
turning  it  over  to  another,  on  vague  grounds 
of  public  benefit  to  spring  from  the  more 
profitable  use  to  which  the  latter  may  de- 
vote it"  Cooley,  Const  Um.  (4th  Ed.)  S 
531.  .  While  the  right  of  eminent  domain 
may  be  reserved  in  the  state,  or  exercised 
under  proper  legislation,  and  roads,  high- 
ways, and  thoroughfares  may  be  provided  for 
the  convenience  of  the  people,  yet  property, 
when  thus  taken,  must  be  taken  for  the  lien- 
eflt  and  use  of  the  public,  and  not  for  pri- 
vate individuals.  This  is  necessary  for  the 
wants  of  travel  and  traffic.  If  the  legisla- 
ture, under  the  article  under  which  the  ap- 
pellant was  indicted  and  convicted,  intended 
to  take  the  property  of  the  citizen  for  the 
use  of  private  parties  living  near  and  adjoin- 
ing this  fence,  and  simply  for  their  benefit, 
then  the  law  would  have  no  standing  at  all. 
If  it  was  intended  thereby  to  take  it  for  pub- 
lic use,  it  would  be  necessary  to  lay  out  roads 
and  provide  gateways,  under  the  different 
articles  of  the  Civil  Statutes  making  provi- 
sions for  third-class  roads.  This  is  not  done, 
nor  intended  to  be  done,  by  the  article  under 
discussion.  Not  only  was  adequate  compen- 
'sation  not  made  or  provided  for  under  this 
article,  but  the  property  was  set  aside  at  the 
expense  of  the  owner;  and,  upon  his  failure 
to  provide  the  gateways  through  his  pasture, 
along  the  line  of  fencing,  he  is  to  be  punished 
for  not  so  providing  such  gateways,  and  is 
afforded  the  privilege  of  paying  out  of  his 
own  pocket  for  this  incumbrance.  It  would 
hardly  be  a  tenable  position,  in  view  of  the 
constitution  of  our  state,  to  assume  that  the 
private  property  of  the  citizen  can  be  taken 
in  this  manner;  for  if  so  he  is  not  only  made 
to  give  up  or  donate  to  the  public  his  indi- 
vidual property,  but  is  burdened  with  the 
extra  expense  of  providing  gateways  at  his 
own  expense,  and  punished  for  a  failure  to 
do  so.  This  is  so  plainly  violative  of  those 
guarantied  rights  reserved  by  the  citizenship 
of  this  state  to  themselves,  that  we  deem  It 
unnecessary  to  discuss  this  question  further. 
Where  roadways  and  gateways  are  neces- 
sary for  public  use,  ample  authority  has  been 
provided  by  legislative  enactment  for  secur- 
ing the  same.  These  statutes  are  full  and 
explicit  as  to  the  manner  and  means  of  con- 
demning the  property  of  the  private  individ- 
ual for  public  use.  For  a  discussion  of  the 
questions  pertaining  to  the  matter  at  issue, 
the  following  authorities  are  cited:  David- 
son V.  State,  16  Tex.  App.  336;  Thompson  v. 
State,  22  Tex.  App.  328,  3  S.  W.  232;  Bradley  v. 
State,. 22  Tex.  App.  330,  2  S.  W.  828;  Cum- 
mings  V.  Kendall  Co.  (Tex.  Civ.  App.)  26  S. 
W.  439;  Hopkins  v.  Cravey,  85  Tex.  180,  19 
S.  W.  1067;  Dulaney  v.  Nolan  Co.,  85  Tex. 
225,  20  S.  W.  70;  Mclntlre  v.  Lucker,  77  Tex. 
259, 13  S.  W.  1027;  City  of  Ft.  Worth  t.  How- 
ard, 3  Tex.  Civ.  App.  539,  22  S.  W.  1059; 
Wooldridge  v.  Eastland  Co.,  70  Tex.  680,  8 


S.  W.  503;  Railway  Co.  v.  Downie.  82  Tex. 
383,  17  S.  W.  020;  Bounds  v.  Kirven,  63  Tex. 
161;  Railway  Co.  v.  Fuller,  Id.  467;  Rosen- 
thal V.  Railway  Co.,  79  Tex,  327,  15  S.  W. 
268;  Aggs  v.  Shackelford  Co.,  85  Tex.  147, 
19  S.  W.  1085;  Rhine  v.  City  of  McKlnney, 
53  Tex.  354;  Cooley,  Const  Llm.  (4th  Ed.)  H 
528-533,  559.  And  many  other  authorities 
can  be  cited  in  supiiort  of  the  same  proposi- 
tion. 

In  view  of  what  has  been  said,  it  will  be  un- 
necessary to  discuss  the  second  proposition, 
that  the  property  has  not  been  taken  by  due 
process  of  the  law  of  the  land.  The  statute 
under  which  appellant  was  indicted  makes  no 
provision  for  condemning  the  property  of  the 
fence  owner  for  public  uses.  As  we  under- 
stand the  law  of  this  state,  articles  973  and 
974  of  the  Revised  Penal  Code  are  clearly  in 
violation  of  sections  17  and  19  of  the  bill  of 
rights,  and  therefore  void.  For  the  reasons 
indicated  the  judgment  is  reversed,  and  the 
prosecution  dismissed. 


SCOTT  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  10, 
i  1896.) 

I  BUROi.ART— Erroneous  Instkuctioxs — Fossessiox 

I  OF  PrOPBRTT  TaKBM— CONSIDBRJITIOX  0» 

I  EVIDINOE— LlMITINO  AROOMENT. 

1.  An  order  requiring  defendant's  counsel, 
'  after  having  occupied  45  minutes,  to  close  with- 
,  in  5  minutes,  will  not  be  held'prcjudicial,  whore 
I  the  bill  of  exceptions  fails  to  show  that  the 
I  time  allowed  was  not  sufficient  to  complete  the 

argument 

2.  .\n  instruction  authorizing  a  conviction 
of  burglary  on  the  fact  that  defendant,  short- 
ly after  the  burglary,  was  found  in  possession 
of  property  taken  in  the  burglary,  on  proof  of' 

'  the  falsity  of  the  explanation  given  by  him  of 
I  his  possession  when  he  was  discovered  with  it, 
,  is  on  the  weight  of  the  evidence,  and  there- 
'  fore  erroneous. 

3.  An  instruction,  in  a  criminal  case,  di- 
recting the  jury  to  disregard  certain  evidence 
in  passing  on  the  "guilt  or  innocence"  of  the 
defendant  is  objectionable,  since  it  is  their  du- 
ty to,  pass  only  on  the  question  of  guiit. 

4.  An  instruction  directing  the  ^ury,  in 
weighing  defendant's  evidence,  to  consider  oth- 
er charges  .against  him,  admitted  to  impeach 
him  as  a  witness,  is  erroneous. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

Wlnfleld  Scott  was  convicted  of  burglary, 
and  appeals.     Reversed. 

Walter  S.  Lemmon,  for  appellant  Hann- 
Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  given  two  years  in  the 
penitentiary,  and  prosecutes  this  appeal. 

1.  Appellant  excepted  to  the  action  of  the 
court  in  requiring  his  counsel  to  close  his 
argument  within  the  next  5  minutes,  after  he 
had  been  arguing  about  45  minutes.  The 
court  says  that  he  requested  counsel  to  close 
ills  argument  A  request  of  the  court,  In. 
such  matters.  Is  equivalent  to  a  command:-. 
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and  If  it  waa  merely  a  request  for  counsel  to 
compass  the  remainder  of  his  remarks  with- 
in the  space  of  5  minutes,  if  he  could  reason- 
ably do  so,  but  If  be  could  not  the  court 
would  enlarge  the  time,  the  court  should 
hare  made  the  bill  of  exceptions  so  state. 
We  have  heretofore  said  that  It  was  within 
the  province  of  the  Judge  trying  the  case  to 
limit  the  argument,  within  reasonable  bounds, 
and  that  this  court  would  not  revise  a  case 
where  a  limitation  bad  been  made,  unless 
there  should  appear  to  be  a  clear  abuse  of 
discretion,  calculated  to  injure  or  impair  the 
rights  of  the  appellant.  See  Huntly  v.  State 
(decided  at  Dallas  term,  1896)  34  S.  W.  923, 
and  authorities  there  cited.  This  limitation, 
however,  should  always  be  made  before  the 
beginning  of  the  argument,  and  not  after  it 
has  commenced.  The  bill  In  this  case  does 
not  show  that  the  five  minutes  allowed  by 
the  court  at  the  time  when  he  Interposed, 
was  not  a  sufficient  time  within  which  coun- 
sel for  appellant  could  compass  the  remain- 
der of  his  argument,  and,  in  the  absence  of 
such  showing,  we  cannot  presume  that  he 
was  not  able  to  get  through,  and  say  all  that 
was  necessary  to  be  said  by  him  In  the  case. 
2.  On  the  trial  of  the  case,  on  the  subject 
of  recent  possession  of  property  alleged  to 
have  been  taken  In  a  burglary,  in  connection 
with  an  explanation  therewith  by  appellant, 
the  court  gave  the  following  charge  to  the 
Jury:  "A  person  who  may  be  found  in  pos- 
session of  personal  property,  recently  stolen, 
who,  when  first  called  upon,  explains  said 
possession,  and  if  the  same  is  natural  and 
reasonable,  and  probably  true,  then  such  per- 
son cannot  be  convicted  of  burglary  of  such 
property,  unless  the  state  shows  by  legal  ev- 
idence that  such  explanation  is  false.  And 
In  this  case,  if  it  appears  from  the  evidence 
that  the  defendant  was  found  in  possession 
of  a  watch  that  belonged  to  the  witness 
Richard  Morgan,  recently  after  the  -  said 
watch  is  charged  to  have  been  stolen,  and 
that,  when  first  called  upon,  he  made  an  ex- 
planation of  his  said  possession,  and  it  was 
natural  and  reasonable,  and  probably  true, 
then  you  should  acquit,  unless  the  state  has 
shown  by  legal  evidence  that  such  explana- 
tion is  false;  but  this  the  state  may  do  by 
circumstances,  as  well  as  by  direct  or  posi- 
tive evidence."  This  charge  instructs  the  Ju- 
ry that  they  can  find  the  defendant  guilty  of 
burglary  on  the  fact  of  being  found  recently 
thereafter  In  possession  of  goods  shown  to 
have  been  taken  in  the  burglary;  that  is,  it 
tells  the  Jury,  if  the  defendant  is  found  in 
possession  of  property  taken  in  a  burglary, 
fecently  thereafter,  and  that  he  was  called 
on  to  make  an  explanation,  and  that  he  gave 
an  explanation,  but  the  state  showed  such 
explanation  to  be  false,  then  the  Jury  were 
authorized  to  convict  the  defendant  upon  the 
fact  of  the  possession  of  the  goods  alone. 
This  fact  of  possession  of  goods  recently  stol- 
en In  a  burglary  is  a  criminative  fact  against 
a  defendant,  but  it  is  not  the  province  of  the 


Judge  to  tell  the  Jury  so;  much  less,  to  in- 
struct them  to  convict  upon  this  fact  alone. 
Moreover,  It  can  rarely  occur  that  such  fact 
of  possession  stands  alone,  but  in  every  case 
there  are  other  facts  and  circumstances  de- 
veloped in  the  testimony  besides  the  fact  of 
possession.  As  a  matter  of  law,  the  Jury 
might  be  authorized  to  convict,  in  a  proper 
case,  upon  the  fact  of  possession  of  recently 
btolun  property,  standlug  alone;  but  a  charge 
telling  the  jury  that  they  could  do  so  would 
be  a  charge  upon  the  weight  of  the  testi- 
mony, and,  besides,  would  be  singling  out  a 
solitary  fact  In  a  case,  and  charging  .upon 
that.  This  matter  was  before  this  court  in 
Wheeler  v.  State,  34  Tex.  Cr.  B.  350,  30  S. 
W.  913,  and  we  there  laid  down  the  charac- 
ter of  charge  which  should  be  given  when 
the  facts  rendered  such  a  charge  necessary.- 
And  also  see  Pollard  v.  State,  33  Tex.  Cr.  R. 
197,  26  S.  W.  70.  This  identical  question 
has  come  before  us  from  the  criminal  district 
court  of  Dallas  county  heretofore,  and,  in  re- 
versing the  cases  upon  such  charges,  we 
have  suggested  a  proper  charge  on  the  sub- 
ject, but  this  seems  to  have  been  utterly  dis- 
regarded. If,  in  the  trial  of  cases,  more  care 
was  manifested,  and  attention  directed  to 
the  decided  cases,  many  reversals  would  bo 
avoided. 

3.  The  learned  Judge,  upon  another  branch 
of  the  case.  Instructed  the  Jury  as  follows: 
"In  considering  of  your  verdict,  you  will  not 
look  to  any  evidence  relating  to  any  other 
charge  against  defendant,  in  passing  upon 
the  guilt  or  Innocence  of  the  defendant;  but 
you  may  Io<dc  to  such  evidence  In  weighing 
the  evidence  of  defendant  as  a  witness,  and 
any  evidence  about  other  charges  against 
Steve  Jackson  was  admitted  alone  to  aid  you 
in  properly  weighing  his  evidence."  In  the 
first  portion  of  said  charge.  It  is  suggested  to 
the  jury  that  they  are  passing  upon  the  guilt 
or  innocence  of  the  defendant,  when  the  de- 
fendant's innocence  is  not  a  matter  for  the 
consideration  of  the  Jury  at  all,  except  that 
they  are  to  presume  his  Innocence.  They  sim- 
ply pass  upon  the  evidence  as  to  the  guilt  of 
the  defendant,  and,  if  they  find  this  beyond 
a  reasonable  doubt,  they  convict;  otherwise, 
they  acquit  However,  a  greater  vice  is  ap- 
parent In  the  latter  portion  of  said  charge. 
In  that  the  Jury  are  Instructed  to  look  to 
other  charges  against  the  defendant  In 
weighing  his  evidence  as  a  witness.  We  un- 
derstand that  the  evidence  of  such  other 
charges,  in  a  case  like  this,  is  admitted  as  ev- 
idence going  to  discredit  the  defendant  as  a 
witness,  and  not  to  be  used  as  a  factor  in 
weighing  the  evidence  of  the  defendant  If 
the  defendant,  as  a  witness,  is  discredited, 
the  Jury  disregard  his  testimony  altogether, 
and  they  do  not  weigh  it  in  the  case.  Under 
the  charge,  the  jury  may  not  have  consid- 
ered the  defendant  entirely  discredited,  but 
may  have  weighed  against  his  evidence  the 
fact  that  he  was  charged  with  other  offenses. 
A  proper  charge  upon  this  subject  is  simple 
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enough,  and  could  veiy   eesOj  hare  been 
given. 

Other  questions  raised  In  the  case  will  not 
likely  occur  again,  on  another  trial,  and  we 
will  not  discuss  them.  For  the  errors  point- 
ed out,  the  judgment  Is  reversed  and  the  case 
remanded. 


GOLDSTEIN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  10, 

1896.) 
Cbimihai.  Law— Dealinq  ik  Futurbs— Ihdict- 
m  bnt— scfficiksct. 
Pen.  Code  1895,  art.  377,  provides  that, 
if  any  person  shall  carry  on  any  business 
which  is  commonly  Icnown  aa  "dealing  in  fu- 
tures in  cotton,  grain,"  etc.,  or  shall  conduct 
an7  produce  or  stock  exchange  where  future 
contracts  are  bought  and  sold  with  no  inten- 
tion of  an  actiul  bona  fide  delivery  of  the  ar- 
ticle sold,  he  shall  be  guilty  of  a  misdemeanor. 
Held,  that  an  information  charging  that  defend- 
ant carried  on  a  "business  commonly  linown  as 
a  dealer  in  futures,  cotton,  grain,"  etc.,  was  in- 
sufficient for  failing  to  allege  that  the  futures 
were  bought  or  sold  with  no  intention  to  deliver, 
and  for  want  of  a  designation  of  the  particular 
thing  Iiought  or  sold,  and  for  omitting  the  word 
"in"  before  "cotton." 

Appeal  from  Wilson  county  court;  A.  B. 
Stevenson,  Judge. 

Ed.  Goldstein  was  convicted  for  dealing  In 
futures,  and  appeals.    Reversed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
for  dealing  In  futures.  The  charging  part 
of  the  information  alleges  that  the  appellant 
"did  then  and  there  unlawfully  conduct,  car- 
ry on,  and  transact  a  business  commonly 
known  as  a  dealer  In  futures,  cotton, 
grain,  meats,  and  stocks,  against  the  peace 
and  dignity  of  the  state."  This  prosecution 
was  brought  under  article  377  of  the  present 
Revised  Penal  Code  (1895),  which  reads  as 
follows:  "If  any  person  shall,  directly  or 
through  an  agent  or  agents,  manage  or  su- 
perintend for  himself,  or  shall  as  agent  or 
representative  of  any  other  person,  ttrm  or 
corporation,  conduct,  carry  on  or  transact  any 
business  which  is  commonly  known  as  deal- 
ing In  futures  In  cotton,  grain,  lard,  any 
kinds  of  meat  or  agricultural  products,  or 
corporation  stocks,  or  shall  keep  any  house, 
or  manage,  conduct,  carry  on  or  transact 
any  business  commonly  known  as  a  produce 
or  stock  exchange,  or  bucket-shop,  where  fu- 
ture contracts  are  bought  and  sold  with  no 
Intention  of  an  actual  bona  fide  delivery  of 
the  article  or  thing  so  bought  or  sold,  such 
person,  whether  acting  for  himself  or  for  an- 
other, as  aforesaid,  shall  be  deemed  guilty 
of  a  misdemeanor,"  etc. 

Motion  to  quash  the  Information  was  urged 
upon  several  grounds.  We  are  of  opinion 
that  the  motion  ought  to  have  been  sustained. 
In  order  to  constitute  this  offense,  the  iMrty 
must  not  only  conduct,  can-y  cm,  or  transact 
the  business  commonly  known  as  "dealing  In 


futnrea  hi  cotton,  grain,  lard,"  etc.,  but 
it  must  also  be  alleged  that  future  contracts 
were  bought  or  sold,  or  both,  aa  the  case 
may  be,  with  no  IntMition  of  an  actual  bona 
fide  delivery  of  the  article  or  thing  so  bought 
or  sold,  and  the  particular  article  or  thing 
dealt  in,  bought,  or  sold  should  be  specified 
in  the  Information.  In  other  words,  the  in- 
fcvmation  should  specifically  state  the  of- 
fense of  which  the  state  expects  to  prove  the 
accused  guilty,  so  that,  if  a  Judgment  is  ren- 
dered on  the  trial.  It  can  be  pleaded  hi  bar 
of  a  subsequent  prosecution  for  the  same  of- 
fense. As  we  understand  this  statute,  the 
dealing  must  be  In  futures  In  regard  to  some 
one  or  more  of  the  particular  articles  or 
things  mentioned  in  the  statute,  and  the  con- 
tracts must  be  operative  in  the  future,  where- 
in there  is  no  Intention  of  an  actual  bona 
fide  delivery  of  the  article  or  thing  so  bougbt 
or  sold.  It  Is  not  a  violation  of  the  Uw  to 
deal  in  futures,  where  the  thing  or  article 
sold  or  bought  is  to  be  delivered  under  the 
terms  of  the  contract  The  Information  does 
not  meet  the  requirements  of  the  lawi  It 
simply  charges  that  appellant  conducted,  car- 
ried on,  and  transacted  a  business  commonly 
known  "as  a  dealer  In  futures,  cotton,  grain, 
meats,  and  stocka"  This  he  could  do  legiti- 
mately, and  against-  which  there  Is  no  legal 
denunciation.  The  information  is  also  fatal- 
ly defective  in  not  charging  that  the  dealing 
In  futures  was  "in  cotton,  grain,  meats,  and 
stocks."  The  word  "in,"  preceding  the  ar- 
ticle with  reference  to  which  the  dealhig  hi 
futures  was  carried  on,  is  a  necessary  word. 
by  the  statutory  definition  of  this  offense. 
The  statutory  dealing  in  futures  must  be 
carried  on,  conducted,  or  transacted  "in  cot- 
ton, grain,  lard,  any  kinds  of  meat  or  agri- 
culttual  products,  or  corporation  stocks."  It 
Is  not  an  offense  to  simply  deal  in  futures, 
or  cotton,  etc.  The  dealing  must  be  in  fu- 
tures "In  cotton,"  etc.  Rev.  Pen.  Code  1895, 
art  377.  The  motion  to  quash  should  have 
been  sustained.  The  Judgment  is  reversed, 
and  the  prosecution  ordered  dismissed. 


TROTTER  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texaa    June  10, 

1896.) 

HoMici  DB  —  JuHORS  — CoMPBTBSOT  —  Rem  *bk9  or 

Prosecutor— Rbvibw—Witsbss — Crkuibil- 

ITV— TBREATS— EVIDBSCB— ISSTBUCTIONS, 

1.  One  who,  from  rumor  and  hearsay,  li.id 
formed  an  opinion  as  to  the  guilt  or  innorrnce 
of  accused,  but  who  stated  that  such  opinion 
would  not  influence  his  verdict,  was  tomi>e- 
tent  to  sit  as  a  juror. 

2.  It  was  proper  to  sustain  the  district  at- 
torney's challenge  to  a  juror  who  stated  that 
he  formed  an  opinion  as  to  defendant's  guilt 
or  Innocence  from  conversing  with  the  witness- 
es in  the  case. 

3.  While  it  was  not  proper  for  the  district 
attorney  to  remark,  "I  demand  the  strict  rule, 
because  I  believe  there  are  witnesses  hero  who 
would  not  regard  the  rule  unlesa  strictly  en- 
forced," it  was  not  prejudicial. 
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4.  On  a  trial  for  murder  deceased's  broth- 
er testified  that  immediately  after  the  killing, 
and  when  he  was  about  to  leave  the  place  where 
deceased  was  killed  to  get  some  one  to  stay 
with  the  body,  a  certain  person,  who  was  with 
defendant  at  the  time  of  the  homicide,  was 
there,  and  "was  watching"  witness.  Held,  that 
such  testimony  was  not  objectionable  on  the 
ground  that  it  was  the  opinion  of  the  witness, 
and,  if  not  admissible  as  part  of  the  res  gestte, 
it  was  of  such  a  character  that  its  withdrawal 
from  the  jury  cured  the  error  in  admitting  it. 

5.  The  state  is  not  obliged  to  place  on  the 
stand  one  who  was  an  eyewitness  of  the  homi- 
cide. 

6.  Remarks  of  counsel  will  not  be  reriewed 
where  no  request  was  made  for  an  instruction 
directing  the  jury  to  disregard  the  same. 

7.  On  a  trial  for  murder,  a  charge  that 
evidence  of  threats  made  by  deceased,  and  not 
communicated  to  defendant,  are  not  to  be  con- 
sidered in  justification  of  defendant's  acts  at 
the  time  of  the  killinz,  was  not  prejudicial 
where  the  court  immediately  added  that  they 
were  to  be  considered  as  a  circumstance  tend- 
ing to  explain  the  acts  of  deceased,  and  as 
tending  to  show  whether  the  latter  commenced 
the  difficulty. 

8.  It  was  not  error  to  charge,  in  effect, 
that,  notwithstanding  testimony  had  been  in- 
troduced tending  to  impeach  the  witnesses,  the 
credibility  of  said  witnesses  was  a  question  for 
the  jury. 

Appeal  from  district  court,  Bandera  county; 
Eugene  Archer,  Judge. 

Albert  L.  Trotter  was  convicted  of  mur- 
der in  the  second  degree,  and  appeals.  Af- 
firmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  AppeUant  was  convict- 
ed of  murder  in  the  second  degree,  and 
given  15  years  in  the  penitentiary,  and 
prosecutes  this  appeal. 

1.  AppeUant  excepted  to  the  action  of  the 
court  In  overruling  his  challenge  for  cause 
as  to  the  Juror  D.  C.  Cox.  As  to  said 
juror  the  bill  shows  as  follows:'  "The  couit 
propounded  to  the  Juror  the  statutory  ques- 
tions, to  wit:  'From  h^rsay  or  otherwise, 
is  there  established  in' our  mind  such  a 
conclusion  as  to  the  guilt  or  innocence  of  the 
defendant  as  would  influence  you  in  finding 
a  verdict?*  The  Juror  replied,  "1  have  formed 
an  opinion.'  The  court  then  asked  the  Juror 
If  it  was  such  an  opinion  as  would  Influ- 
ence his  action  In  finding  a  verdict'  The 
Juror  said,  'I  do  not  think  It  would.'  The 
court  then  told  the  Juror  he  would  have  to 
say  positively  whether  it  would  or  not  The 
Juror  then  said  it  would  not  Counsel  for 
the  defendant  then  asked  the  Juror  if  he 
still  bad  that  opinion.  He  replied  that  he 
still  had  It;  and  in  answer  to  further  ques- 
tions by  counsel  for  the  defendant  the  Juror 
said,  'I  cannot  go  Into  the  Jury  box  free 
from  that  opinion,  and  I  will  have  to  hear 
evidence  before  I  can  change  that  opinion.' 
The  court  then  asked  the  juror  if  his  opin- 
ion was  formed  from  hearing  the  witnesses 
talk  about  the  case  or  from  rumor  and  hear- 
say. The  Juror  ssid  it  was  from  rumor 
and  hearsay,  and  that,  notwithstanding  the 
opinion,  he  could  go  into  the  jury  box  and 


render  an  Impartial  verdict  according  to 
the  law  and  the  evidence.  Thereupon  the 
coiurt,  over  the  objection  of  the  defend;int 
held  the  Juror  competent,  and  the  defendant 
was  compelled  to  exhaust  a  peremptory  chal- 
lenge upon  said  Juror,  and  the  defendant 
afterwards  exhausted  all  of  his  peremp- 
tory challenges  before  the  Jury  was  formed." 
This  action  of  the  court  is  assigned  as 
error.  Under  the  former  decisions  of  this 
court  we  hold  that  the  Juror  was  competent 
See  Suit  V.  State,  30  Tex.  App.  322,  17  S. 
W.   458. 

2.  The  second  bill  of  exceptions  relates  to 
the  sustaining  of  a  challenge  to  a  Jutor, 
made  by  the  district  aftomey.  The  Juror, 
in  response  to  an  examination  by  the  court 
fully  qualified  as  a  Juror,  and  stated  that 
he  had  formed  no  opinion  as  to  the  guilt 
or  Innocence  of  the  defendant  that  would 
influence  him  in  finding  a  verdict.  The  dis- 
trict attorney  then  asked  said  Juror  if  he 
had  formed  any  opinion  as  to  the  guilt  or 
innocence  of  the  defendant,  to  which  the 
Juror  replied,  "I  have."  The  district  at- 
torney then  asked  the  Juror  If  he  had  formed 
that  opinion  from  talking  to  the  witnesses 
in  ibe  case.  The  Juror  replied  that  he  had. 
The  court  then  asked -the  Juror,  "Do  you 
say  that  you  formed  that  opislon  from  con- 
versing with  the  witnesses  in  the  case?'" 
The  juror  replied,  "1  do."  Thereupon  the 
court  sustained  the  challenge  of  the  8tat(> 
for  cause,  and  said  Jtiror  was  discharged, 
to  which  the  defendant  excepted.  The  stat- 
ute seems  to  make  a  difference  Detween  an 
opinion  formed  by  a  Juror  from  hearsay 
merely  and  where  the  Juror  has  formed  his 
opinion  from  having  heard  the  testimony, 
or  from  having  conversed  with  the  wit- 
nesses in  the  case.  This  distinction  has 
been  recognized  by  this  court.  See  Shan- 
non V.  State,  34  Tex.  Cr.  R.  5,  28  S.  VV.  MO. 
No  Injury  Is  shown  to  appellant  In  the  ac- 
tion of  the  court,  and  there  was  no  error  In 
sustaining  the  challenge  for  cause. 

3.  Counsel  for  appellant  excepted  to  the 
remarks  of  the  district  attorney  when  the 
witnesses  were  placed  under  the  rule.  Said 
remarks  were  as  follows:  "I  demand  the 
strict  rule,  because  I  believe  there  are  wit- 
nesses here  who  would  not  regard  the  rule 
imless  strictly  enforced."  This  remark  did 
not  single  out  the  defendant's  witnesses,  but 
was  applied  to  all  of  the  witnesses.  It  was 
not  a  proper  remark  to  suggest  that  all  or 
any  of  the  witnesses  would  not  comply  with 
the  rule  unless  It  was  strictly  enforced. 
When  the  district  attorney  had  asked  for 
the  rule,  and  requested  the  court  to  Instruct 
the  witnesses  in  regard  thereto,  he  had 
performed  his  duty;  and  when  the  district 
attorney  had  done  this  he  should  stop.  How- 
ever, we  cannot  see  how  the  remark  may 
have  affected  the  rights  of  the  appellant  in- 
juriously, and  the  bill  does  not  show  that  it 
had  this  etCect 

4.  On  the  trial  of  the  case  the  state  proved 
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by  the  witness  Robert  AIlsop  that  after  the 
difficulty  the  defendant  left  the  scene  of  the 
difficulty;  that  he  (Alliiop)  left  the  body  of 
his  brother  in  the  road  where  he  had  been 
killed,  and  started  ott  to  get  some  one  to 
come  and  stay  with  his  brother's  body;  that 
John  Crisweil,  who  was  with  the  defendant 
at  the  time  of  the  homicide,  and  who  had 
come  there  with  him,  had  ridden  oft  several 
hundred  yards,  and  that  the  said  Crisweil 
remained  tliere  on  his  horse,  as  long  as  wit- 
ness was  in  sight,  and  he  stated  that  Cris- 
weil was  "watching  him."  This  latter  ex- 
pression, on  objection  by  appellant,  was  ex- 
cluded. Appellant,  however,  contends  that 
it  was  improper  ffestimony,  and  was  calcu- 
lated to  affect  the  defendant  injuriously,  and 
Us  effect  could  not  be  thus  withdrawn  from 
the  Jury.  The  court,  in  his  explanation  of 
the  exclusion  of  said  testimony,  says  that 
this  was  a  mere  opinion  of  the  witness.  In 
our  opinion,  the  evidence  was  not  objection- 
able on  this  ground.  A  witness  can  testify 
as  to  whether  he  was  being  watched  or  not, 
and  his  evidence  is  not  an  opinion,  but  a 
fact.  However,  appellant  contends  that,  if 
it  was  admissible  at  all,  it  was  only  admis- 
sible on  the  ground  that  Crisweil  and  Trot- 
ter were  co-conspirators,  and,  the  conspir- 
acy having  esded  with  the  death  of  Joe  All- 
sop,  the  testim<my  was  not  admissible 
against  his  co-defendant,  Albert  Trotter.  If 
it  be  conceded  that  the  conspiracy  bad  end- 
ed, still  this  testimony  appears  to  us  to  be 
admissible  as  a  part  of  the  res  gestae.  It 
was  very  shortly  after  the  homicide  had 
been  committed  by  Trotter,  who  had  fled 
from  the  place,  but  Crisweil  had  not  left,  but 
remained  in  proximity  to  the  scene  of  the  homi- 
cide. Again,  this  testimony  was  withdrawn 
as  soon  as  the  court's  attention  was  called  to 
it,  and  the  Jury  instructed  to  disregard  it 
The  testimony  must  be  shown  in  such  case 
to  be  more  than  merely  Improper  evidence; 
it  must  be  prejudicial.  As  was  said  in  Mil- 
ler v.  State,  31  Tex.  Cr.  R.  60»,  21  S.  W.  925: 
''It  is  not  intended  to  hold  that  cases  may 
not  arise  in  which  the  withdrawal  of  testi- 
mony would  not  cure  the  error  committed  in 
admitting  the  same,  for  it  may  occur  that 
such  evidence  was  of  such  a  prejudicial  char- 
acter as  to  so  influence  the  Jury  against  the 
defendant  that  he  would  be  deprived  of  a 
fair  and  impartial  trial."  The  evidence  ad- 
mitted and  excluded  in  this  case  does  not 
appear  to  us  to  be  of  such  character. 

5.  The  contention  of  the  appellant  that  the 
state  should  have  put  Crisweil  on  the  stand 
l)ecau8e  be  was  an  eyewitness  to  the  trans- 
action Is  not  the  law.  See  Gibson  v.  State, 
23  Tex.  App.  414,  5  S.  W.  314;  Kldwell  v. 
State  (Tex.  Cr.  App.)  33  S.  W.  342;  Reyona 
V.  State,  33  Tex.  Cr.  R.  143,  25  S.  W.  786. 

I!.  Appellant  contends  that  error  was  com- 
mitted by  the  district  attorney  in  his  closing 
argument  by  traveling  out  of  the  record  and 
in  Indulging  in  certain  remarics.  It  is  suffi- 
cient to  observe  in  this  connection  that  the 


remai4u9  complained  of  do  not  seem  to  be 
hiurtful,  and  no  request  was  made  by  the 
appellant  to  have  the  court  instruct  the  Jury 
to  disregard  the  same,  which,  under  the  de- 
cisions of  this  court,  should  liave  been  done 
before  the  appellant  can  avail  himself  of  this 
matter. 

7.  Appellant  excepted  to  paragraph  No.  22 
of  the  court's  charge,  which  is  a  charge  pre- 
senting the  theory  of  the  defendant  having 
provoked  the  difficulty.  His  contention  is 
that  such  charge  is  not  applied  to  the  facts 
of  the  case.  We  have  examined  this  charge, 
and  in  our  opinion  it,  in  connection  with  the 
other  charges  on  self-defense,  presents  all 
of  the  law  bearing  on  the  subject,  aa  shown 
by  the  facts.  The  law  of  self-defense,  we 
think,  is  fully  presented  in  the  charge  in  ev- 
ery phase  that  the  evidence  required.  And 
in  that  portion  of  the  charge  predicated  on 
a  demonstration  by  Joe  AIlsop  with  a  gun 
the  charge  directly  applies  the  law  to  the 
evidence  In  the  case;  and  the  charge  also  in- 
structs the  Jury  that  the  defendant  could 
rely  on  a  demonstration  made  by  either  Joe 
AIlsop  or  his  brother,  Robert.  We  fail  to 
see  any  cause  of  complaint  as  to  the  court's 
charge  on  self-defense. 

8.  Appellant  also  complains  of  the  court's 
charge  on  threats.  Said  charge  is  as  follows: 
"Evidence  of  threats  (if  any)  made  by  the 
deceased  and  his  brother.  Bob  AIlsop,  or  ei- 
ther of  them,  and  not  communicated  to  the 
defendant,  are  not  to  be  considered  by  you 
in  justification  of  the  defendant's  acts  at  the 
time  of  the  killing,  but  are  to  be  considered 
as  a  circumstance  tending  to  explain  the 
acts  of  the  deceased  and  said  Bob  AIlsop  at 
the  time  of  the  killing,  and  aa  a  further  cir- 
cumstance tending  to  show  whether  or  not 
they  may  have  commenced  the  difficulty  at 
the  time  of  the  killing."  In  the  first  portion 
of  said  charge,  if  there  was  nothing  further 
said,  the  charge  Ti^uld  certainly  be  errone- 
ous, but  In  the  latter  i>ortion  thereof,  the 
very  object  and  purpose  of  the  admission  of 
uncommunicated  threats  is  stated;  and  this 
charge,  in  connection  with  the  charge  on  self- 
defense  given  in  the  case,  which  the  Jury 
were  authorized  to  look  to,  could  not  have 
misled  or  confused  them.  They  were  in- 
structed to  look  to  uncommunicated  threats 
In  order  to  ascertain  who  may  have  made 
the  first  hostile  act  or  demonstration,  and 
they  were  instructed.  If  the  deceased  or  his 
brother  made  the  first  hostile  act  or  demon- 
stration, that  the  defendant  was  Justified. 

9.  Appellant  insists  that  the  court  erred  in 
not  stating  to  the  Jury  the  purpose  for  which 
the  impeaching  testimony  was  introduced. 
There  was  no  affirmative  testimony  of  au 
impeaching  character  introduced  against  tho 
defendant  that  required  of  the  court  a  charge 
limitinpr  the  same  to  its  legitimate  purpose. 
The  effect  of  the  court's  charge  on  this  sub- 
ject was  simply  to  instruct  the  Jurj-  that, 
notwithstanding  testimony  hud  been  Intro- 
duced tending  to  impeach  the  witnesses  in 
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tbe  case,  the  credIbUlt7  ot  said  wltneeses 
was  a  qnestion  for  the  Jury.  In  this  there 
was  no  error.  The  evidence  In  this  case,  in 
onr  opinion,  amply  supports  the  verdict,  and 
the  Judgmeqt  is  affirmed. 


BRISCOE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jnne  10, 

1896.) 

Ckimixai.  Law  —  Btidbnce — Statbhbnt  bbfobb 

ExAMiMiNG  Maoihtkatb— Bill  Of  ExoBP- 

TIONS— QUALiriCATION    BY  JUDQE. 

1.  In  a  murder  case,  the  admission  of  a 
statement  made  by  defendant  before  the  ex- 
amining magistrate  will  not  be  considered  re- 
versible error,  on  a  bill  of  exceptions  recitipg 
that  the  statement  was  made  by  defendant 
while  he  was  under  arrest  and  in  jail,  and  aft- 
ftr  several  persons,  including  the  magistrate, 
had  urged  him  to  make  it,  where  it  appears, 
from  qaalifications  added  by  the  judge  to  the 
bill,  that  there  was  no  evidence  sustaining  such 
recitals,  and  that  defendant  bad  requested  to 
be  allowed  to  make  a  statement,  and  that  he 
had  made  it  after  having  been  warned  as  to  its 
effect. 

2.  One  convicted  of  murder  in  the  second 
degree  cannot  complain  that  the  conviction  was 
erroneous  on  the  ground  that  the  evidence 
showed  murder  in  tbe  first  degree. 

Appeal  from  district  court,  Harris  county; 
E.  D.  Cavln,  Judge. 

Abe  Briscoe  was  convicted  of  murder  In 
the  second   degree,  and  appeals.    Affirmed. 

Wm.  A.  (.'arter,  for  appellant  Mann 
Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  allotted 
a  term  of  25  years  In  the  penitentiary,  and 
appeals.  The  indictment  was  against  Macfc 
Jones,  Abe  Briscoe,  and  Martha  De  Costa. 
Appellant  was  placed  upon  trial,  and  the  | 
prosecution  dismissed  as  to  the  other  two 
defendants,  and  they  were  used  as  witness- 
es on  the  trial  of  the  case. 

1.  Appellant  reserved  a  bill  of  exceptions 
to  the  action  of  the  court  in  permitting  a 
written  statement,  made  and  sworn  to  by 
the  defendant,  to  be  read  In  evidence  be- 
fore the  Jury.  Said  statement  was  taken 
by  J.  T.  Mahoney,  Justice  of  the  peace.  The 
objection  urged,  as  stated  in  the  bill  of  ex- 
ceptions, was  "that  said  statement  was  made 
by  tbe  defendant  while  he  was  under  ar- 
rest and  in  Jail,  and  after  several  parties,  the 
said  Mabouey  being  one,  had  talked  to,  re- 
quested, and  urged  the  defendant  to  make 
such  statement,  and  that  the  language  used 
in  said  statement  was  not  the  language  of 
the  defendant,  but  the  language  of  said  Ma- 
honey." The  court  qualified  said  bill  in  the 
following  language,  to  wit:  "The  approval 
of  this  bill  is  not  to  be  taken  as  certifying 
that  the  reasons  why  the  defendant  objected 
to  the  admission  In  evidence  of  said  written 
statement  referred  to  in  this  bill  are  true, 
ot  for  any  foundation  in  evidence;  but,  on 
the  contrary,  in  my  Judgment  said  reasons 


were  wholly  unsupported  by  the  evidence, 
and  directly  contradicted  thereby,  as  will 
fully  appear  from  the  statement  of  facts 
herein,  and  the  approval  of  this  bill  shaU 
only  be  taken  to  certify  that  the  reasons 
stated  therein  were  the  reasons  stated  by 
the  defendant's  attorney  when  he  objected 
to  the  Introduction  of  this  evidence."  The 
bill  of  exceptions,  as  qualified  by  the  Judge, 
and  viewed  from  the  statement  of  facts,  to 
which  the  court  referred,  shows  that  the 
appellant  desired  to  make  a  statement,  and 
that  he  was  warned,  as  shown  by  the  writ- 
ten statement,  introduced  on  the  trial  and 
certified  by  the  Justice  of  the  peace  who 
reduced  the  same  to  writing.  He  was  there- 
fore not  only  warned,  but  desired  of  his  own 
motion  to  make  said  statement.  The  bill 
of  exceptions  as  prepared  by  counsel  was 
rather  too  Indefinite  to  authorize  its  consid- 
eration, but  as  qualified  by  tbe  Judge  it  !s 
sufficient  for  that  purpose.  Where  a  bill  of 
exceptions  is  qualified  by  the  trial  Judge, 
and  tliat  qualification  is  antagonistic  to  the 
statements  in  the  bill  prepared  by  counsel, 
and  the  bill  as  thus  qualified  Is  accepted  by 
the  party  presenting  it,  the  Judge's  stat.?- 
ment  of  the  matters  will  control.  If  counsel 
are  not  satisfied  with  tbe  bill  as  qualified 
by  the  court,  it  becomes  their  duty  to  pre- 
pare a  bill  under  the  terms  of  the  statute  in 
such  state  of  case.  We  note  with  approb.i- 
tton  the  action  of  the  trial  court  while  qual- 
ifying this  bill,  stating  that  he  did  not  cer- 
tify to  the  truthfulness  or  correctness  of  the 
grounds  of  exception.  Frequently  grounds 
of  exception  reserved  in  bills  are  based  uj)- 
OD  matters  of  fact,  and  the  facts  themselves 
are  not  stated  in  said  bill,  except  as  grounds 
of  exception.  In  all  such  cases,  if  such 
statements  correctly  represent  the  proceed- 
ings, the  bill  of  exceptions  should  state 
them  as  matters  of  fact,  and  not  as  ground:) 
of  exception.  The  court  very  properly  here 
states  that  be  does  not  certify  that  tbe  de- 
fendant was  not  warned  when  the  state- 
ment was  made  by  him,  as  testified  by  Ma- 
honey, but  that  he  only  verifies  the  bill  to 
tbe  extent  that  such  an  exception  was  ur- 
ged. There  is  no  error  manifested  by  this 
bill  of  exceptions. 

u,.  It  is  urged  that  tbe  court  erred  In  char- 
ging the  law  applicable  to  a  case  of  mur- 
der in  the  second  degree,  upon  the  grround 
that  tbe  facts  showed  murder  in  the  first 
degree.  If  appellant  was  one  of  the  guilty 
participants  In  the  homicide.  We  do  not 
so  understand  the  law.  While  the  testimony 
may  have  shown  a  cold-blooded  and  unpro- 
voked killing,  still  the  defendant  cannot  com- 
plain that  the  court  gave  him  the  benefit  of 
a  possible  doubt  as  to  the  origin,  cause,  and 
attendant  circumstances  of  the  homicide,  and 
submitted  the  issue  of  murder  in  the  second 
deeree. 

3.  It  is  contended  that  the  evidence  in  the 
case  Is  Insufficient  to  support  the  conviction. 
The   testimony  of  the   two  accomplices,    De 
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Costa  and  Jones,  Bbows,  beyond  any  ques- 
tion, that  the  defendant  Is  guilty.  De  Costa 
was  an  eyewitness  to  the  homicide,  and  by 
her  testimony  Jones  was  a  participant  The 
witness  Lasker  testified  to  facts  corroborating 
her  testimony,  tending  to  connect  Briscoe  and 
Jones  with  the  homicide.  There  are  some  cir- 
cumstances In  the  case,  though  slight,  tend- 
ing to  show  that  he  may  hare  been  an  ac- 
complice. If  he  was  not,  then  we  think  the 
corroboration  sufficient  from  this  source.  The 
relation  of  these  witnesses  to  the  crime  was 
properly  submitted  by  the  court  In  his  charge 
to  the  jury.  Independent  of  Lasker's  testi- 
mony, there  are  some  drcmnstances,  of  more 
or  less  cogency,  which  tend  to  connect  botn 
Jones  and  Briscoe  with  the  homicide,  and, 
we  think,  sufficient  under  the  law  to  support 
this  conviction.  There  is  quite  a  mass  of  tes- 
timony along  this  line,  and  we  do  not  propose 
to  sum  up  or  discuss  the  same.  We  think  the 
testimony,  however.  Is  sufficient  to  support 
the  verdict  of  the  jury,  and  the  judgment  is 
affirmed. 


MEXICAN  CENT.   RY.   CO.   t.   MITTBN.i 

(Court  of  Civil  Appeals  of  Texas.    May  13, 

189C.) 

Carriers— IsJDRiss  in  Foreiqs  State— Jorisdio- 

Tiox — Amcnded  Petition— New  Cause 

OF  Action — Dahaoes. 

1.  In  an  action  in  a  local  court  for  personal 
injuries  sustained  in  a  foreign  state,  and  re- 
sulting from  a  wrong  for  which  a  remedy  was 
given  at  common  law,  the  presumption  will 
prevail  that  the  common  law  is  in  force  in  the 
foreign  state,  and  the  remedy  will  be  applied. 

2.  Where  it  was  alleged  that  plaintiff  was 
injured  through  a  wreck  caused  by  defendant's 
nogligence  in  running  its  train,  and  that  the 
train  was  wrecked  by  the  giving  way  of  a 
bridge,  an  amended  petition  which  makes  no 
change  in  the  allegations  except  that  the  defect 
was  in  the  approach  to  the  bridge,  instead  of  the 
bridge  itself,  does  not  state  a  new  cause  of  ac- 
tion. 

3.  A  charge  which  makes  plaintifTs  right  to 
recover  for  future  suffering,  as  an  item  of  dam- 
ages, contingent  on  its  existence,  is  not  erro- 
neous. 

4.  Where  plaintiff  had  a  leg  broken  in  two 
places,  and  bad  some  ribs  broken,  and  the 
broken  leg  was  shortened  by  the  fractures,  caus- 
ing continuous  pain,  and  resulting  in  curvature 
of  the  spine,  a  verdict  for  $5,000  was  not  ex- 
cessive, the  injuries  being  permanent. 

Appeal  from  district  court.  El  Paso  county; 
C.  N.  Buckler,  Judge. 

Action  by  Harry  Mitten  against  the  Mex- 
ican Central  Railway  Company  for  personal 
injuries.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

Palvey  &  Davis,  for  appellant  Leigh 
Clark,  A.  G.  Wilcox,  and  T.  T.  Teel,  for  ap- 
pellee. 

PLY,  J.  On  the  »th  day  of  July,  1889,  a 
wreck  occurred  on  the  railway  of  appellant 
near  Chihuahua,  Mex.,  In  which  appellee  was 


1  Application  for  writ  of  error  pending. 


injured  and  he  instituted  suit  to  recover  |2.".,- 
000  damages.  It  was  alleged  in  the  petltioo 
upon  which  the  case  was  tried  that  appellee 
was  a  newsboy  on  the  train  of  appellant  on 
his  way  from  El  Paso,  Tex.,  to  the  city  ot 
Mexico;  that  he  was  a  passenger  thereon,  ar- 
rangements having  been  made  by  his  emplo.v- 
ers  with  appellant  by  which  he  was  tranii- 
ported  between  the  points  named  from  time 
to  time;  that,  on  the  date  above  named,  the 
train  on  which  appellee  was  a  passenger  was 
derailed  and  wrecked,  through  the  negligence 
of  appellant  and  appellee  seriously  and  per- 
manently Injured.  The  negligence  was  al- 
leged to  consist  in  failure  to  keep  the  road- 
bed in  proper  condition.  In  running  the  train 
at  a  rapid  and  reckless  rate  of  speed,  failure 
to  send  out  track  walker  after  a  heavy  rain 
that  just  previously  had  fallen,  and  the  reck- 
lessness of  the  employes  in  refusing  to  obey 
Instructions  to  run  slowly,  and  to  stop  and 
examine  all  bridges  before  attempting  to 
cross  the  same.  The  case  was  tried  by  a 
jury,  and  resulted  in  a  verdict  and  judgment 
for  $5,000  for  appellee. 

We  And  that  the  allegations  In  the  petition 
were  subBtantiaily  proved.  Appellee  was  a 
passenger  on  the  train  of  appellant  and  was 
seriously  and  permanently  injured,  througb 
the  negligence  of  appellant  In  failing  to  use 
reasonable  care  In  the  construction  and  re- 
pair of  its  roadbed,  and  in  not  using  ordinary 
care  In  running  its  train  and  In  Inspecting  its 
roadbed  after  a  heavy  rain.  The  following 
order  was  grlven  to  the  conductor  on  tlit; 
wrecked  train:  "Heavy  rains  during  niglit 
between  Sans  and  Chihuahua.  You  are  the 
first  train  over  this  track.  Run  very  slowly 
and  carefully,  and  stop  and  examine  all 
bridges  before  you  pass  or  cross."  No  ex- 
amination of  the  bridge  was  made  before  the 
accident  and  the  train  was  running  at  the 
rate  of  over  30  miles  an  hour  when  the  ac- 
cident occurred.  The  breach  in  the  approach 
to  the  bridge  was  open  and  apparent,  and 
would  have  been  discovered  by  the  exercise 
of  ordinary  care.  In  the  third  amended  peti- 
tion, it  was  alleged  that  appellee  was  a  resi- 
dent of  £1  Paso  county,  Tex.,  and  that  ap- 
pellant was  a  corporation  duly  Incorporated 
by  and  under  the  laws  of  the  state  of  Massa- 
chusetts, and  was  engaged  in  operating  a 
railroad  between  Bl  Paso,  Tex.,  and  the  city 
of  Mexico,  in  the  republic  of  Mexico,  and  had 
a  local  agent  and  representative  residing  in 
the  city  of  El  Paso.  It  w&s  also  alleged  thai 
the  injury  was  inflicted  on  appellee  by  appel- 
lant a  few  miles  north  of  Chihuahua,  in  the 
republic  of  Mexico, 

It  Is  urged,  through  the  first  and  second  as- 
signments of  error,  that  no  cause  of  action 
was  shown  by  the  petition  that  was  cogniza- 
ble by  the  courts  of  Texas,  because  the  injury 
was  Inflicted  In  a  foreign  country,  and  It 
does  not  appear  from  the  petition  that  the 
laws  of  Mexico  would  entitle  appellee  to  re- 
cover damages  of  appellant  by  reason  of  the 
injuries;   that  it  Is  not  shown  that  appelle* 
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ronid  not  have  subjected  appellant  to  the 
Jurisdiction  of  the  courts  of  Mexico,  and  no 
necessity  is  shown  in  the  petition  for  the 
courts  of  Texas  to  assume  Jurisdiction  of  the 
cause.  These  questions  were  not  raised  In 
the  lower  court,  but  for  the  first  time  in  this 
court  The  only  authority  cited  In  support 
of  the  propositions  is  the  case  of  nailroad 
Co.  T.  Jackson,  33  S.  W.  861,  recently  decided 
by  the  supreme  court  of  this  state.  From 
that  neatest  and  most  perfect  system  of 
laws  evolved  by  the  minds  of  our  English  an- 
cestors, fi-om  the  necessities,  exigencies,  and 
difficulties  surrounding  them  through  the 
centuries  of  their  history,  have  American 
states  drawn  largely  for  the  laws  and  system 
of  jurisprudence  by  which  our  rights  are  pre- 
served and  our  wrongs  redressed;  and  to  this 
reservoir  of  legal  lore  it  is  not  only  interest- 
ing, but  profitable  and  instructive,  for  us  to 
go,  when  questions  of  perplexity  and  doubt 
present  themselves  for  solution.  The  policy 
of  England  in  the  matter  of  opening  her 
courts  to  litigants  who  present  themselves 
with  their  grievances  at  their  doors  has  been 
of  the  most  liberal,  enlightened,  and  generous 
character.  Not  only  Is  It  the  boast  of  the 
English  people  that  their  courts  are  ever  open 
to  protect  the  rights  and  redress  the  wrongs 
of  those  aggrieved  by  acts  done  within  their 
own  confines,  but,  with  a  few  simple  condi- 
tions, the  privilege  is  extended  in  all  tran- 
sitory actions,  no  matter  where  the  cause  of 
action  may  have  arisen.  Under  the  wise  and 
lieneflcent  operation  of  that  system,  except  in 
certain  cases,  a  remedy  can  be  found  in  Eng- 
lish courts  for  torts  committed  In  places  out- 
side the  territorial  Jurisdiction  of  those 
courts.  The  rule  is  thus  stated  by  Sir  Fred- 
erick Pollock,  the  erudite  scholar  and  distin- 
guished writer:  "(1)  The  act  may  be  such 
that,  although  it  may  be  wrongful  by  the  lo- 
cal law,  it  would  not  be  a  wrong  it  done  in 
England.  In  this  case  no  action  lies  in  an 
English  court.  •  •  »  (2)  The  act,  though 
in  itself  it  would  be  a  trespass  by  the  law  of 
England,  may  be  Justified  or  excused  by  the 
local  law.  Here,  also,  there  is  no  remedy  in 
an  English  court.  •  »  •  But  nothing  less 
than  the  justification  by  the  local  law  will  do. 
(3)  The  act  may  be  wrongful  by  both  the  law 
of  England  and  the  law  of  the  place  where  It 
was  done.  In  such  a  case  an  action  lies  iu 
England,  without  regard  to  the  nationality 
of  the  parties,  provided  the  cause  of  action  Is 
not  of  a  purely  local  kind,  such  as  trespass  to 
land."  Webb's  Pol.  Torts,  pp.  2»7-2;».  In 
the  case  of  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  1, 
cited  by  Pollock,  the  principle  is  thus  stated: 
"As  a  general  rule,  in  order  to  found  a  suit  in 
England  for  a  wrong  alleged  to  have  been 
committed  abroad,  two  conditions  must  be 
fulfilled:  First.  The  wrong  must  be  of  such  a 
cliaracter  that  it  would  have  been  actionable 
if  committed  In  England.  *  *  *  Secondly. 
The  act  must  not  have  been  Justifiable  by  the 
law  of  the  place  where  it  was  done."  These 
rules  are  plain,  enlightened,  reasonable,  and 


Just,  and  have  been  the  guide  of  English 
courts  in  the  administration  of  Justice  in  the 
classes  of  cases  mentioned  for  many  yearb. 
A  review  of  American  authorities  shows  the 
adoption  of  the  same  rules  in  America. 
Judge  Cooley,  in  his  great  work  on  Torts, 
says:  "It  is  a  general  rule  that,  for  the  pur- 
pose of  redress,  it  is  immaterial  where  a 
wrong  was  committed;  in  other  words,  a 
wrong  being  personal,  redress  may  be  sought 
for  it,  wherever  the  wrongdoer  may  be 
found.  To  this  there  are  a  few  exceptions,  in 
which  actions  are  said  to  be  local,  and  must 
therefore  be  brought  not  only  within  the 
country,  but  also  within  the  very  county 
where  they  arose.  The  distinction  between 
transitory  and  local  actions  is  this:  If  the 
cause  of  action  is  one  that  might  have  arisen 
anywhere,  then  it  is  transitory:  but.  If  it 
could  only  have  arisen  in  one  place,  then  it  is 
local."  Cooley,  Torts  (2d  Ed.)  p.  551.  In  ssap- 
port  of  the  text,  the  English  case  of  Mostyn 
I  V.  Fabrigas,  1  Cowp.  161,  is  cited.  In  that 
case  the  governor  of  a  British  colony  was 
prosecuted  in  England,  and  a  heavy  Judg- 
I  ment  recovered  against  him  for  an  assault 
I  and  imprisonment  of  the  plalntift,  without 
;  authority  of  law  in  the  colony.  In  another 
cited  English  authority  it  was  held  to  be  un- 
important whether  the  foreign  tort  was  or 
was  not  committed  within  territory  subject 
to  the  British  crown,  the  only  proviso  belnff 
I  that,  to  support  an  action,  an  act  complained 
;  of  must  have  been  wrongful  or  punishable 
'  where  it  took  place,  and  that  whatever  would 
be  a  good  defense  to  the  action,  if  brought  in 
I  the  foreign  state  would  be  a  good  defense 
'  everywhere.  In  the  case  of  Leonard  v. 
!  Navigation  Co.,  84  N.  Y.  60,  it  was  said:  "The 
rule,  no  doubt,  is  that  all  common-law  ac- 
I  tions  for  an  injury  in  a  foreign  country  are 
!  transitory  in  their  character,  and  may  be 
brought  in  another  state  or  country  besides 
that  in  which  they  originated.  In  contem- 
plation of  law,  the  injury  arises  anywhere 
and  everywhere."  This  was  the  enlightened 
English  rule,  as  we  have  heretofore  seen;  and 
In  every  state  of  the  Union,  unless  It  be  Tex- 
as, the  same  rule  has  been  adopted.  Where 
the  action  is  given  by  statute,  and  is  not  one 
that  arose  at  common  law,  it  becomes  neces- 
sary for  the  plaintiff  to  establish  the  exist- 
ence of  a  law  In  the  foreign  state  that  gives 
the  right  of  action,  as  well  as  In  the  state 
where  the  case  Is  tried.  However,  where  the 
wrong  Is  one  for  which  a  remedy  was  given 
at  common  law,  the  presumption  will  prevail 
that  the  common  law  Is  In  force  In  the  for- 
eign state,  and  the  remedy  will  be  applied. 
"Actions  for  Injuries  to  the  person  com- 
mitted abroad  are  sustained  without  proof  as 
to  the  lex  loci,  upon  the  presumption  that  the 
right  to  compensation  for  such  injuries  Is 
recognized  by  the  laws  of  all  countries,"  Mc- 
Donald V.  Mallory,  77  N.  Y.  548. 

It  is  insisted,  however,  that  the  rules  gov- 
erning such  cases  In  England  and  America 
have  been  swept  aside  by  the  decision  of  the 


Digitized  by 


Google 


284 


86  SOUTHWESTBBN  REPOBTBH. 


CTex. 


Texas  conrt  In  the  case  of  Ballroad  Co.  ▼. 
Jackson  (Tex.  Sup.)  33  S.  W.  857;  and  the 
mere  statement  In  the  petition  that  the  tort 
was  committed  In  the  republic  o(  Mexico 
showed  that  the  district  conrt  of  El  Paso 
county  had  no  Jurisdiction.  In  the  Jackson 
Case  the  laws  ot  Mexico  touching  on  the 
case  were  alleged  and  proved,  and  a  large 
portion  of  the  opinion  of  the  supreme  court 
Is  devoted  to  the  task  of  showing  that  there 
existed  such  radical  dissimilarity  between 
the  laws  of  Mexico  and  Texas  that  the 
courts  of  the  latter  state  could  not  enforce 
them.  So  far  as  the  opinion  rests  on  the 
dissimilarity  of  the  laws,  it  does  not  nec- 
essarily become  a  matter  of  discussion  In 
this  case,  where  the  laws  of  Mexico  were 
not  proved.  Our  views  on  that  subject  are 
clearly  set  forth  in  the  opinion  delivered 
by  Chief  Justice  James  in  the  Jackson  Case, 
33  S.  W.  2.30.  Dissimilarity  of  the  laws, 
however,  was  not  the  sole  ground  upon 
which  the  aid  of  our  courts  was  denied  to 
Jackson,  but  other,  and,  to  us,  novel,  rea- 
sons were  given  why  the  right  should  be 
denied;  among  the  number  being  the  dif- 
ficulties that  would  beset  Texas  courts  In 
determining  the  meaning  of  Mexican  laws. 
On  this  point  It  Is  said:  "We  understand 
the  Mexican  courts  are  not  governed  by  prec- 
edent, and  we  have  no  access  to  reports 
of  adjudicated  cases  of  those  courts,  from 
which  we  could  ascertain  their  Interpreta- 
tion of  these  laws."  If  It  be  true  that  the 
Mexicans  have  no  precedents,  and  keep  no 
record  of  adjudicated  cases,  It  would  seem 
that  a  Mexican  court  would  be  In  no  better 
position  to  follow  In  the  track  of  the  deci- 
sions than  would  an  American  court;  and 
while  "It  la  well  settled  that.  If  one  state 
undertakes  to  enforce  a  law  of  another 
state,  the  Interpretation  of  that  law,  as  fixed 
by  the  courts  of  the  other  state.  Is  to  be  fol- 
lowed," still  It  does  not  follow  that  where 
the  other  state  has  not  Interpreted  its  laws, 
or  has  failed  to  record  its  interpretations, 
this  state  should  therefore  refuse  to  ex- 
tend a  remedy  for  a  wrong  Inflicted  on  a 
citizen  within  the  borders  of  such  foreign 
state.  In  many  of  the  cases  in  which  ju- 
risdiction has  been  assumed  or  held  to  at- 
tach in  the  courts  of  one  state  when  the 
wrong  was  perpetrated  In  another,  the  of- 
fending party  had  removed  from  the  latter 
state;  but  we  have  found  no  case  where 
the  fact  of  removal  was  made  the  ground 
for  assuming  jurisdiction.  Our  courts  ei- 
ther have  Jurisdiction  of  the  class  of  cases 
we  are  discussing,  or  they  have  not;  and 
the  Question  of  whether  a  man  has  volun- 
tarily resorted  to  our  courts,  or  been  forced 
Into  them,  or  whether  commerce  between 
Mexico  and  Texas  will  be  Injured  or  pro- 
tected by  compelling  the  payment  by  a  cor- 
poration of  damages  for  the  wrongs  it  has 
Inflicted,  or  the  condition  of  our  dockets,  can 
have  no  weight  or  force  In  determining  Ju- 
risdiction.    These   are   considerations   that 


might  possibly  address  themselves  to  the 
notice  of  legislatures,  but  not  to  the  de- 
termination of  courts.  Courts  are  not  at 
liberty  to  assume  or  decline  Jurisdiction  up- 
on speculative  grounds,  or  for  reasons  of 
public  policy.  Percival  v.  Hlckey,  18  John^. 
257.  We  are  not  willing  to  subscribe  to  the 
doctrine  that  a  citizen  of  Texas  who  has 
suffered  wrongs,  transitory  in  their  nature. 
in  a  foreign  country,  at  the  bands  of  ono 
who  has  his  legal  domicile  In  this  state,  be- 
fore he  can  obtain  redress  at  the  bands  of 
our  courts,  must  show  that  he  has  been  re- 
fused aid  in  the  foreign  courts,  and  mako 
it  appear  that  he  comes  to  the  courts  of  his 
own  country  unwillingly,  and  as  a  last  re- 
sort. Jurisdiction  of  a  cause  should  not  be 
made  to  depend  upon  any  such  state  of  cir- 
cumstances. If  the  construction  placed  up- 
on the  decision  in  the  Jackson  Case  be  the 
true  one,— and  some  of  its  expressions  would 
seem  to  Justify  the  construction,— it  is  a 
practical  denial  of  remedies  for  wrongs  that 
may  be  inflicted  by  one  of  our  citizens  upon 
another  in  Mexico,  by  relegating  him  to  a 
trial  in  the  courts  of  a  country  where  the 
laws  are  said  to  be  enforced  without  prece- 
dent or  authority,  and  which  laws  are  claim- 
ed to  be  so  uncertain  and  obscure  that  our 
courts  cannot  undertake  to  construe  them. 
We  are  not  willing  to  subscribe  to  such  doc- 
trine, and  will  not  extend  the  scope  of  tbe 
decision  referred  to  beyond  the  purview  of 
the  facts  of  that  case.  We  hold  that  the 
petition  showed  a  cause  of  action,  and  th.it 
the  district  court  of  El  Paso  county  had  Ju- 
risdiction of  the  case. 

There  is  no  merit  In  the  third  assignment 
of  error.  It  was  the  duty  of  the  district 
Judge,  under  the  circumstances,  to  permit 
a  reinstatement  of  the  cause  after  a  nonsuit 
had  been  taken  by  appellee.  The  nonsuit 
resulted  from  the  action  of  the  conrt  In  hold- 
ing that  there  was  such  a  variance  between 
the  allegations  and  proof  as  to  the  cause  of 
the  wreck  as  was  fatal  to  a  recover}-,  and 
that,  if  the  cause  went  to  the  Jury,  he  would 
instruct  a  verdict  for  the  defendant  A  re- 
fusal to  reinstate,  under  the  facts,  would 
have  been  good  cause  for  reversal  of  tlj<- 
Judgment.  Lockett  v.  Railway  Co.,  78  Tex. 
211,  14  S.  W.  564;  Cotton  v.  Lyter,  81  Tex. 
10,  16  S.  W.  553. 

In  the  third  amended  petition,  it  was  al- 
leged that  on  July  9.  1880,  appellee,  a  news- 
boy, was  lawfully  on  a  passenger  train  of 
appellant,  on  his  way  from  El  Paso,  Tes- 
te the  city  of  Mexico,  and  "that  on  the  !)tli 
day  of  July,  or  the  second  day  after  plain- 
tiff so  as  aforesaid  boarded  said  train,  and 
within  a  few  miles  north  of  the  city  of 
Chihuahua,  said  train  was  wrecked  by  the 
giving  way  of  a  bridge  over  an  arroyo;  and 
the  cars  composing  said  train  were  thrown 
with  great  force  and  violence  down  to  the 
bed  of  said  arroyo,  and  were  piled  one  upon 
another  in  a  wrecked  and  demolished  coudi- 
I  tlon,"  etc.     In  the  fotirth  amended  petldou. 
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which  was  filed  April  18,  1895,  and  upon 
-which  the  case  was  tried,  it  was  alleged, 
after  stating  that  the  injury  was  caused 
through  the  negligence  of  appellant,  "that 
said  wreck  was  occasioned  by  a  defective 
roadbed  within  a  few  feet  of  a  bridge  over 
said  arroyo."  The  two  petitions  are  almost 
identical  in  setting  np  the  cause  of  action, 
the  only  difference  pointed  out  by  appellant 
being  the  allegation  as  to  the  cause  of  the 
wreck.  Appellant  Interposed  the  plea  of 
limitation  to  the  cause  of  action  as  alleged 
in  the  fourth  amended  petition,  pointing  out 
the  difference  between  it  and  the  former 
statement  of  the  cause  of  action.  The  plea 
was  not  sustained,  and  error  on  this  ground 
Is  urged  in  this  court 

The  plea  of  limitation,  if  sustained  at  all, 
must  be  upheld  on  the  ground  that  the  last 
petition  set  up  a  new  and  different  cause  of 
action  from  the  one  formerly  pleaded.  The 
cause  of  action  In  all  the  pleadings  was  an 
Injury  inflicted  upon  appellee  through  a 
wreck,  caused  by  the  negligence  of  appel- 
lant In  the  last  pleadings,  as  In  those  go- 
ing before,  the  same  cause  of  action  was  al- 
leged. It  was  the  same  wreck,  at  the  same 
time  and  place,  inflicting  the  same  Injuries 
upon  appellee,  from  which  resulted  the  same 
damages.  To  all  Intents  and  purposes,  it 
was  the  Identical  cause  of  action.  There 
was  no  change,  except  as  to  the  statement 
that  the  defect  was  U>  the  approach  to  the 
bridge,  instead  of  the  bridge  Itself.  In  the 
case  of  Bigham  t.  Talbot,  63  Tex.  271,  cited 
by  appellant,  the  court  after  holding  that 
the  amendment  set  up  an  entirely  new  cause 
of  action,  said:  "If,  however,  there  had  been 
any  allegations  in  the  first  amended  peti- 
tion in  any  way  retaining,  even  as  part  of 
the  cause  of  action  therein  asserted,  that 
which  was  asserted  by  the  original  petition, 
and  afterwards  reasserted  by  second  amend- 
ed petition,  that  would  have  been  sufficient 
to  prevent  the  running  of  the  statute  after 
the  original  petition  was  filed."  In  all  the 
authorities  cited  by  appellant,  while  the  orig- 
inal subject-matter  was  retained  in  the 
amendment,  a  new  cause  of  action  was  set 
up,  such  as  an  amendment  setting  up  a  ver- 
bal promise  to  pay  a  debt,  which  was  sued 
on  as  evidenced  by  a  promlssoty  note,  or  an 
amendment  setting  up  a  debt  due  on  a  note, 
when  the  original  suit  was  on  the  allow- 
ance of  a  claim  by  an  administrator.  Those 
cases  do  not  apply  to  this  case.  In  this  suit 
the  demand  is  for  damages  growing  out  of 
the  same  transaction,  but  depending  upon 
different  evidence  for  its  establishment  and 
was  not  a  new  cause  of  action.  Cotter  v. 
Parks,  80  Tex.  539,  16  S.  W.  307;  Sweetzer 
V.  Claflln,  82  Tex.  513, 17  S.  W.  769.  In  the 
case  of  Foster  v.  Smith,  66  Tex.  680,  2  8.  W. 
745,  the  original  petition  set  up  as  cause  of 
action  a  Judgment  recovered  by  the  plaintiff 
against  the  defendants,  which  liad  not  been 
paid,  and  alleged  that  no  execution  had  ever 


Issued  on  it.  In  the  amendment  it  was  al- 
leged that  execution  had  been  Issued  within 
a  year  after  its  rendition,  but  that  nine 
years  bad  elapsed  since  the  last  one  had  is- 
sued. It  was  held  that  it  did  not  set  up  a 
new  cause  of  action.  In  the  celebrated  casfc 
of  Landa  v.  Obert,  78  Tex.  33,  14  S.  W.  297, 
where  new  facts  were  pleaded,  it  was  held 
that  the  cause  of  action  remained  the  same. 
The  following  cases  are  also  in  point:  Rail- 
way Co.  V.  Irvine,  64  Tex.  533;  Railroad  Co. 
V.  Pape,  73  Tex.  501,  11  S.  W.  526;  Railway 
Co.  V.  McGowan,  73  Tex.  355,  11  S.  W.  336; 
Compress  Co.  v.  MitcheU,  78  Tex.  64,  14  S, 
W.  275;  Association  v.  Smith,  83  Tex.  499, 
18  8.  W.  955.  The  case  we  are  considering 
comes  clearly  within  the  purview  of  Hill 
V.  Clay,  26  Tex.  650.  We  have  given  this 
subject  closer  attention  more  from  the  fact 
that  the  point  has  l>een  urged  with  much 
vigor  both  in  brief  and  oral  argument  than 
that  it  presented  any  difficulty  In  its  solu- 
tion. We  think  it  clear  that  the  plea  of 
limitations  could  not  be  maintained. 

The  court  gave  this  cliarge  to  the  inry. 
"If  you  find  for  the  plaintiff,  you  are  in- 
structed °  that  the  measure  of  his  damage  is 
a  sum  which  you  may  find  from  the  evi- 
dence would  fairly  and  reasonably  compen- 
sate him  for  the  injury  sustained,  if  any: 
and,  In  order  to  arrive  at  that  amount,  you 
would  be  authorized  to  take  into  consideni- 
tlon  the  character  of  his  injuries,  whethor 
permanent  or  otherwise,  his  sufferings,  both 
mental  and  physical,  if  any.  In  consequence 
of  such  injuries,  and  what  he  may  suffer 
hereafter  in  consequence  thereof,  and  for 
time  lost  while  disabled  from  such  injuries, 
if  any,  and  his  impaired  ability  to  earn  mon- 
ey in  the  business  plaintiff  was  accustomed 
to  follow  prior  to  and  subsequent  to  the  ac- 
cident; but  it  plaintiff  tias  been  able  to  earn 
as  much  money  since  his  injuries  as  l)efore 
in  said  business,  you  could  not  consider  that 
claim  in  arriving  at  the  amount  of  damages 
which  you  may  find  plaintiff  to  be  entitled, 
if  to  any  amount"  That  portion  of  the 
cliarge  allowing  the  Jury  to  consider  future 
mental  and  physical  suffering  in  arriving  at 
the  amount  of  damages  is  assigned  as  er- 
ror, because  it  should  have  limited  appel- 
lee's right  to  recover  for  such  future  suf- 
fering to  such  as  he  showed  that  he  would 
suffer.  The  charge  makes  the  consideration 
of  future  suffering  as  an  Item  of  damages 
contingent  on  its  existence,  and  that  is  ail 
that  is  required  or  that  appellant  demands. 
The  criticism  of  the  charge,  on  the  gn^jund  set 
out  in  the  assignment,  is  not  well  founded. 
Appellee  had  a  leg  broken  in  two  places, 
near  the  hip  and  near  the  knee,  and  also 
had  ribs  broken.  The  broken  leg  is  shorter 
than  the  other,  and  continually  pains  appel- 
lee, and  curvature  of  the  spine  has  resulted. 
The  Injuries  are  permanent  A  verdict  for 
$5,000  was  not  excessive.  The  Judgment 
wUl  be  affirmed. 
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JACKSON  T.  LEE  et  al. 
(Court  of  Civil  Appeals  of  Texas.     June  17, 

1896.) 
Partnership — Dissolution— Liabiutt  of   Part- 

NBKS  TBERBAFTBK. 

On  the  dissolution  of  a  partnership,  and 
sale  of  tlie  business  to  a  third  person,  not 
theretofore  interested  in  the  business,  the  part- 
ners are  not  required  to  give  reasonable  notice 
of  the  dissolution  to  Uie  persons  from  whom 
they  were  accustomed  to  purchase  goods,  to 
relieve  them  from  liability  for  purchases  made 
by  their  vendee  in  the  old  partnership  name, 
which  was  used  without  their  authority. 

Appeal  from  Fazinln  county  court;  James  Q. 
Cbenoweth,  Judge. 

Actioa  by  W.  H.  Lee  &  Co.  against  Burt 
JacliBon.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Taylor,  Galloway  &  McOrady,  for  appel- 
lant.   Agnew  &  Duncan,  for  appellees. 

COLLARD,  J.  This  suit  was  brought  by 
W.  H.  Lee  &  Co.,  merchants  of  St  Louis, 
against  Burt  Jackson,  for  balance  due  on  ac- 
count for  goods  and  merchandise  alleged  to 
have  been  sold  to  Burt  Jackson,  and  at  bis 
request  shipped  to  A.  Jackson,  of  Elwood, 
Tex.  The  account  is  sworn  to.  It  runs  from 
October,  1882,  to  December  9,  1893.  The 
llrst  and  second  Items  of  the  account  are: 
"Oct.  15,  1892,  Mdse.  per  invoice,  90  d, 
182.30:"  and  "Jan.  4th.  1893.  Mdse.  per  in- 
voice, 90  d,  1145.50."  The  next  item  Is  dated 
February  27,  1893,  and  is  followed  by  several 
Items  In  April,  May,  June,  August,  October, 
November,  and  December;  and  the  whole 
account  aggregates  $1,084.05.  It  is  credited 
by  1180.30,  January  19,  1893;  $47.50,  Febru- 
ary 11th;  and  $100,  April  27,  1893.  Other 
credits  were  made  down  to  November  23d, 
reducing  the  account  to  $256.90,  the  amount 
sued  for.  Defendant  filed  demurrer,  general 
denial,  and  special  sworn  plea  that  all  the 
Items  of  the  account,  from  and  Including 
February  27, 1893,  are  unjust,  for  that  neither 
defendant  nor  A.  Jackson  received  or  bought 
or  contracted  for  the  same,  and  authorized 
no  one  to  purchase  the  same,  or  any  part 
thereof;  that  the  first  two  items  of  the  ac- 
count were  Just  against  defendant  and  A. 
Jackson,  but,  as  shown  by  the  petition,  have 
been  paid,  as  shown  by  the  first  three  Items 
of  credit  October  26th  there  was  a  trial,  re- 
sulting in  verdict  and  Judgment  for  the 
plaintiffs,  for  balance  of  account  claimed  by 
plaintilTs,  fnnn  which  this  appeal  is  taken. 

A  son-in-law  of  defendant  did  a  grocery 
business,  selling  spirituous  liquors,  and  kept 
a  small  stock  of  family  groceries.  Upon  his 
death,  A.  Jackson,  son  of  defendant,  and  de- 
fendant, took  charge  of  the  business,  to  wind 
It  up.  Soon  afterwards,  B.  D.  Wilson*  trav- 
eling salesman  for  plaintiffs,  was  in  Elwood, 
to  sell  goods.  He  found  defendant  and  A, 
Jackson  in  the  store.  Wilson  testified  that 
defendant  told  him  (Wilson)  that  the  busi- 
ness was  his,  but  that  it  was  run  In  the 


name  of  his  son  A.  Jackson,  and  told  him  to 
let  A.  Jackson  have  what  goods  he  wanted, 
and  he  (defendant)  would  pay  for  them.  The 
salesman  then  took  an  order  for  the  first 
bill  of  goods,— the  first  item  In  the  account; 
and  Wilson  said  he  thought  that  at  the  same 
time  he  took  an  order  for  a  bill  of  goods  to 
be  delivered  In  the  future,— the  Item  In  the 
account  of  date  January  4,  1883,— amonnting 
to  $145.50.  He  sent  the  orders  to  plaintiffs 
to  be  filed,  and  the  goods  were  sent  to  A. 
Jackson.  Further  than  this,  defendant  and 
Wilson  made  no  other  agreement  about  buy- 
ing goods  In  the  future,  but  Wilson  told  the 
firm.  If  they  wanted  more  goods,  to  let  his 
house  hear  from  them.  Plaintiffs  shipped  to 
A.  Jackson  the  other  goods  Itemized  in  the 
account  on  orders  signed  "A.  Jackson,"  the 
flrrst  bill  of  date  February  27,  1893.  On 
February  20,  1883,  defendant  and  his  son  A. 
Jackson  sold  out  the  business  to  one  J.  T. 
Hopper,  and  he  ordered  all  the  goods  subse- 
quently bought  from  plalntilTs,  and  the  or- 
ders were  signed  "A.  Jackson."  Both  the 
Jacksons  testify  that,  after  their  dissolu- 
tion and  selling  out  of  the  business,  they  had 
no  further  connection  with  the  same,  and 
never  consented  that  the  name  of  A.  Jack- 
son should  be  used  In  connection  with  it, 
and.  If  the  name  of  either  of  them  was  used 
in  connection  therewith.  It  was  without 
their  knowledge  or  consent,  and  without  their 
authority;  that  Hopper  had  no  connection 
with  their  business,  had  never  clerked  for 
them;  and  that  Hopper  had  requested  of 
them  that  he  be  permitted  to  order  goods  In 
the  name  of  A.  Jackson,  but  that  they  had 
declined  to  allow  him  to  do  so,  and  told  him 
not  to  do  80.  A.  Jackson  also  testified  that 
he  had  signed  none  of  the  orders  for  goods 
after  the  dissolution  and  after  the  sale  to 
Hopper,  and  never  ordered  any  of  the  goods 
itemized  ia  the  account  but  the  first  two, 
which  was  before  the  sale  to  Hopper.  Sev- 
enteen letters  were  read  In  evidence  to  plain- 
tiffs, signed  "A.  Jackson;"  and  he  (A.  Jack- 
son) testified  that  he  signed  but  three  of 
them,  two  of  which  ordered  the  goods  in 
the  first  two  items,  and  the  other  remitting 
$100  to  balance  his  account  The  other  let- 
ters (14  in  number),  he  says,  were  neither 
written  nor  signed  by  him,  and  his  name 
signed  thereto  was  without  his  authority, 
knowledge,  or  consent  One  J.  H.  Richards 
says  he  wrote  8  of  the  14  letters,  at  the  dic- 
tation of  Hopper,  as  a  favor  to  him,  as  he 
said  he  was  nervous,  and  could  not  write; 
but  he  did  not  know  who  wrote  the  other  of 
the  entire  17  letters.  Hopper,  he  says,  never 
claimed  to  him  to  have  authority  from  A. 
Jackson  or  defendant  to  use  the  name  of  A. 
Jackson,  and  witness  knew  nothing  of  any 
such  authority.  A.  B.  Scarborough,  cashier 
of  the  First  National  Bank  of  Bonham,  Tex., 
C.  L.  Bradford,  cashier  of  the  Fannin  Coun- 
ty Bank,  and  D.  W.  Sweeney,  cashier  of  the 
Bonham  National  Bank  of  Bonham,  Tex., 
each  swore  that  they  had  a  great  deal  of  ex- 
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periencc  In  examining  handwriting,  and  had 
compared  different  writings,  and,  after  com- 
paiing  the  handwriting  of  the  17  letters, 
they  were  of  the  opinion  that  the  letters 
were  written  by  three  different  persons;  the 
flnt  5  (to  wit,  one  dated  Jannary  16,  1893; 
one,  February  5, 1883;  one,  February  22, 18U3; 
one,  March  29,  1883;  and  the  other  written, 
but  not  dated,  about  April  22,  1893)  were 
ail  written  by  the  same  person,  and  were  in 
the  same  handwriting;  that  8  of  the  letters 
{dated  May  16,  1893;  March  24,  1893;  June 
14,  1893;  June  21,  1898;  July  14,  1883;  Au- 
gust 28,  1893;  September  27,  1893;  and  Octo- 
ber 2,  1893)  were  all  written  by  the  same 
person;  and  that  the  other  4  (dated  July  20, 
1893;  September  29.  1893;  November  20, 
1883;  and  December  5, 1893)  were  all  written 
by  the  same  person,  and  were  all  in  the 
same  handwriting.  The  letters  all  were  sign- 
ed "A.  Jackson."  The  first  5  were  to  fol- 
lowing effect:  The  one  dated  January  16, 
1893,  inclosed  $182.30  for  whisky  received; 
the  one  dated  February  5,  1883,  inclosed  |2 
neglected  In  paying  for  first  bill,  and  f 45.50; 
the  third,  dated  February  22,  1883,  was  an 
order  for  a  barrel  of  whisky;  the  fourth, 
dated  March  29th,  was  on  order  for  one  bar- 
rel of  whisky;  and  the  fifth,  written  (without 
date)  about  April  22,  1893,  Inclosed  $100.  All 
the  other  letters  were  orders  for  goods  and 
inclosures  of  remittances  to  plainUffs  for  goods 
stiipped. 

The  foregoing  being  the  state  of  the  testi- 
mony, the  court  below,  among  other  things, 
instructed  the  Jury,  in  the  third  paragraph  of 
the  general  charge:  "If  you  believe  from  the 
evidence  that  the  partnership  between  the 
defendant  and  A.  Jackson  was  at  any  time 
dissolved,  and  the  business  was  continued 
by  another  party  in  the  name  of  A.  Jackson, 
orders  were  received  by  plaintiff  Lee,  and 
goods  shipped,  and  received  by  said  plaintiff, 
to  A.  Jackson,  then  I  charge  yon  that  the 
defendant,  Burt  Jackson,  having  given  the 
business  conducted  in  the  name  of  A.  Jack- 
son the  credit  of  his  name,  in  order  to  ter- 
minate his  liability  for  the  obllgationa  aris- 
ing out  of  the  legitimate  transactions  of  said 
business,  must  have  given  reasonable  notice 
of  the  dissolution  of  the  business  relation- 
ship which  had  formerly  existed  between 
himself  and  A.  Jackson."  nils  charge  Is 
subject  to  the  objection  made  to  It  by  appel- 
lant that  it  made  defendant,  Burt  JacksMi, 
liable  for  the  credit  extended  to  Hopper  in 
the  conduct  of  the  business  hi  the  name  of 
A.  Jackson,  after  stock  in  the  business  had 
been  sold  to  him,  and  the  partnership  dis- 
solved, whether  defendant  or  A.  Jackson  au- 
thorized Hopper  to  continue  the  business  In 
the  name  of  A.  Jackson  or  not  Hopper  was 
not  a  member  of  the  firm  carrying  on  the 
business  in  the  name  of  A.  Jackson,  and 
plaintiffs'  sales  to  him  would  be  upon  his 
credit,  and  not  upon  the  credit  of  the  A. 
Jackson  firm,  though  he  may  have  ordered 
goods  in  the  name  of  A.  Jackson,  unless  he 


did  so  by  authority  of  the  Jacksons,  or  with 
their  knowledge  or  consent  The  facts  mak- 
ing defendant  liable  should  have  been  sub- 
mitted to  the  Jury,— the  authority  of  Hopper 
to  use  the  name  of  A.  Jackson  in  his  bu8l> 
ness,  or  not  If  plaintiffs  let  H<^per  have 
goods  In  the  name  of  A.  Jackson  under  cir- 
cumstances that  would  not  render  defendant 
liable,  they  did  so  at  his  pern,  even  though 
the  name  of  A.  Jackson  was  used  In  order- 
ing the  goods.  To  render  defendant  liable, 
Hopper  must  have  had  authority  to  use  the 
old  firm  name.  The  old  firm  would  not  be 
liable  for  goods  ordered  in  the  firm  name  by 
a  forged  order,  or  one  made  without  authori- 
ty. The  question  of  such  authority  should 
have  been  left  to  the  Jury.  It  might  be  es- 
tablished by  circumstances,  but  the  testimo- 
ny was,  to  say  the  least  upon  this  point  con- 
flicting. Tlie  court's  charge  was  erroneous, 
and  it  was  not  corrected  by  other  parts  of 
the  charge  gi\en.  The  Judgment  of  the  low- 
er court  Is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


STEPHENS  V.  HOBBS  et  at 
(Court  of  Civil  Appeals  of  Texas.     June  17, 

1886.) 
Exemptions  —  Fobaob  fob  Homb  Consumption. 

Under  Rev.  St  1895,  art  2395,  snbd. 
15,  exempting  from  forced  sale  "all  provi- 
sions and  forage  on  hand  for  borne  consump- 
tion," cotton  seed  suitable  for  feeding  stock 
is  exempt,  if  the  supply  reserved  be  not  unrea- 
sonably excessive,  though  it  may  not  in  view 
of  other  forage  on  hand,  t>e  indispensable;  and 
therefore  an  instruction  that  the  forage  must 
be  "necessary"  for  home  cousumptiou,  to  ren- 
der it  exempt,  is  erroneous. 

Appeal  from  Fannin  county  court;  James 
Q.  Chenoweth,  Judge. 

Action  by  O.  T.  Stephens  against  T.  J. 
Hobbs  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

R.  B.  Young,  Robert  B.  Semple,  and  Rich- 
ard B.  Semple,  for  appellant 

KEY,  J.  Appellant  sued  appellee  T.  J. 
Hobbs  and  the  sureties  on  his  bond  as  con- 
stable for  damages  for  seizing  under  execu- 
tion, and  selling,  certain  cotton  seed  claimed 
by  appellant  to  be  exempt  from  forced  sale, 
under  the  provision  of  the  statute  exempt- 
ing to  families  "all  provisions  and  fcxage 
on  hand  for  home  consumption."  Rev.  St 
1895,  art  2395,  subd.  15.  The  court  below 
charged  the  Jury,  in  effect  that  In  order  for 
the  cotton  seed  to  be  exempt  they  must  find 
from  the  evidence  that  it  was  necessary 
for  home  consumption;  and  this  phase  of 
the  charge  is  complained  of  by  appellant 
and,  we  think.  Justly  so.  The  word  "neces- 
sary" signifies  "essential,"  "Indispensable," 
"requisite."  Webst.  Diet  Now,  it  is  not 
necessary  that  a  particular  kind  of  foragre  be 
indispensable  in  order  to  bring  it  within  the 
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purview  of  the  exemption  statute.  If  it  be 
suitable  for  feeding  stock,  and  the  supply  re- 
served for  home  consumption  be  not  unrea- 
sonably ezcesslye,  it  is  exempt,  although 
some  of  it  may  not,  in  view  of  other  forage 
on  band,  be  absolutely  Indispensable.  The 
testimony  tended  to  show  that  appellant  had 
a  considerable  quantity  of  com;  and  there- 
fore, under  the  charge  referred  to,  the  jury 
may  have  concluded  that  he  was  not  enti- 
tled to  any  exemption  on  cotton  seed.  As- 
sig^nments  of  error  presenting  other  ques- 
tions are  not  well  taken.  For  the  error  in- 
dicated, the  Judgment  is  reversed,  and  the 
cause  remanded. 


HALE  V.  HOLLON  et  aL' 
(Coort  of  Civil  Appeals  of  Texas.     June  17, 

1806.) 
Died — Recording — Notice— Covesast  of  Wab- 

RASTV— AFTBR-ACQUIBED  TiTXE. 

1.  Under  Rev.  St.  1895,  art.  4639,  author- 
iaing  die  record  of  "conveyances  or  other  instru- 
ments in  writing  coucerning  lands,"  the  rec- 
ord of  an  instrument  purporting  to  convey 
grantor's  expectant  interest  in  his  sister's  es- 
tate, with  warranty  of  title,  is  notice  to  cred- 
itors and  subsequent  purchasers  of  the  grantor. 

2.  Under  a  deed  conveying  an  expectant  in- 
terest in  an  estate,  with  covenants  of  war- 
ranty, grantor's  subsequently-acquired  title  to 
the  lands  inured  immediately  to  the  grantee, 
binding  the  grantor  and  his  privies,  whether 
purchasers  or  creditors,  with  notice. 

Action  by  V.  W.  Hale  against  W.  R.  Hol- 
lon  and  D.  P.  Hollon.  A  judgment  for  de- 
fendants having  been  affirmed,  plaintitr 
moves  for  rehearing.    Motion  denied. 

For  former  report,  see  35  S.  W.  843. 

CXJIiLARD,  J.  We  are  of  opinion  that  the 
motion  for  rehearing  should  be  overruled. 
On  the  question  of  constructive  notice  by 
registration  of  the  Hollon  deed,  which  pre- 
sents the  most  difficult  question  to  us  in  the 
case,  we  wish,  in  support  of  our  former  con- 
clusion, to  add  the  following:  The  statute 
(llev.  St  1895,  art  4639)  authorizes  the  rec- 
ord of  "all  deeds,  mortgages,  conveyances, 
deeds  of  trust,  bonds  for  title,  covenants,  de- 
feasants  or  other  Instruments  of  writing  con- 
cerning any  lands  or  tenements  or  goods  and 
chattels,  or  movable  property  of  any  descrip- 
tion." The  deed  In  question  was  an  "Instru- 
ment in  writing  concerning  lands,"  under  the 
statute,  as  authorized  its  registration,  and, 
when  recorded,  was  notice  to  creditors  of, 
and  subsequent  purchasers  from,  the  vendor. 
It  vested  in  the  vendee  a  present,  equitable 
right  to  such  tiUe  as  the  vendor  might  sub- 
sequently acquire  by  inheritance  from  his  sis- 
ter. The  conveyance  contained  covenants  of 
warranty  by  which  his  subsequenUy-acqulred 
title  inured  to  the  vendee.  The  covenant  of  ti- 
tie  was  binding  upon  the  grantor  as  to  the  title 
subsequenUy  cast  upon  him,  and  also  bound 
his  privies  in  estate  in  blood  and  In  law.  He 
and  his  privies  would  be  estopped  from  deny- 
ing his  right  and  power  to  sell  at  the  date  of 

1  Application  for  writ  of  error  pending. 


the  deed,  and  from  denying  the  Investiture 
of  tiUe  in  the  vendee  when  it  became  perfect 
In  the  vendor.  Dlgman  v.  McCoUum,  47  Mo. 
372;  Tefrt  v.  Mnnson,  67  N.  Y,  97;  Wark  v. 
WUlard,  13  N.  H.  389;  KimbaU  v.  Blaisdell, 
S  N.  H.  633;  Somes  v.  Skinner,  3  Pick.  52; 
Bank  v.  Mersereau,  3  Barb.  Gh.  528;  Pike 
T.  Galvin,  29  Me.  183;  Buckingham's  Lessee 
y.  Hanna,  2  Ohio  St  551.  The  instant  the 
titie  was  cast  upon  the  vendor,  Hollon,  it 
vested  In  the  vendee  by  virtue  of  the  war- 
ranty. The  conveyance  was  binding  upon 
the  vendor  and  his  privies,  subsequent  pur- 
chasers and  creditors  with  notice,  which 
would  be  effectual  by  the  registration  of  the 
deed.  Jarvls  v.  Alkene,  25  Vt.  635;  Somes  v. 
Skinner,  3  Pick.  51;  Doyle  t.  Petroleum  Co., 
44  Barb.  238;  Jackson  v.  Bull,  1  Johns.  Cas. 
81.  In  Doswell  v.  Buchanan's  Ex'rs,  3  Leigh, 
365,  which  holds  that  where  a  vendor  with 
equitable  estate  only  in  the  lands,  convey- 
ing the  same,  without  warranty,  in  trust  to 
secure  debts,  the  deed  being  recorded,  aft- 
erwards acquiring  the  legal  titie  and  selling 
to  another  by  warranty  deed,  the  last  pur- 
chsser  should  be  protected,  and  that  the  rec- 
ord of  the  deed  of  trust  was  not  notice  to  the 
last  purchaser  under  the  recording  acts.  Evi- 
dentiy  this  decision  must  rest  upon  the 
ground  that  there  was  no  warranty  in  the 
deed  of  trust  pasfting  the  legal  titie,  when  ac- 
quired, to  the  trustee.  A  covenant  of  war- 
ranty In  a  conveyance  by  one  who  has  an 
expectant  estate  in  lands  binds  the  vendor  nt 
the  time  of  the  covenant  and  he  cannot  hold 
the  land  by  an  after-acquired  titie,  the  ful- 
fillment of  the  expectancy  against  the  war- 
ranty, nor  can  his  privies  in  estate,  in  blood, 
or  in  law.  If,  then,  the  conveyance  is  bind- 
ing at  the  time  it  is  executed,  it  is  a  written 
contract  concerning  lands,  subject  to  regis- 
ti'ation  and  its  consequences.  Hetzel  v.  Bar- 
ber, 69  N.  Y.  1;  White  v.  Patten,  24  Pick. 
324.  We  do  not  think  that  the  duty  of  search 
for  Incumbrance  or  deed  commences  at  the 
time  of  inheritance  of  titie  in  the  vendor,  as 
was  held  In  Calder  v.  Chapman,  52  Pa.  St 
359,  when  the  prior  deed  was  with  warranty, 
and  binding  upon  the  vendor  and  his  privies. 
It  may  be  trouUesome  to  search  the  records, 
but  that  would  not  excuse  a  want  of  search 
when  the  statute  authorized  the  recording  of 
the  conveyance.  The  statute  authorizing  its 
registration,  the  consequences  of  registration 
must  follow,  in  fitvor  of  the  vendee  who  is 
vigilant  and  complies  with  the  law.  The  nio- 
ticu  for  a  rehearing  is  overruled. 


FARMERS'  NAT.  BANK  v.  JAMEIS  et  aL 

(Court  of  Civil  Appeals  of  Texas.     May  7, 

1896.) 

UORTOAOB— BOKA  FiDB  PORCBASBBS— NOTICB. 

1.  J.  conveyed  land  to  plaintiff  by  an  in- 
strument, in  form  an  absolute  deed,  but  in  fact 
a  mortgage,  to  secure  a  note  on  which  C.  was. 
surety,  and  the  banlt,  to  secure  C,  conveyed 
the  land  to  him  by  a  similar  instrument     C 
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Bnbaeqnently  mortgaged  the  land  to  defendant 
bank  to  secure  an  antecedent  debt,  defendant 
extendinK  the  time  for  payment,  and  having  no 
notice  that  the  prior  Inctriiments  were  mort- 
gages. Utld,  that  defendant  was  an  innocent 
lien  bolder  for  valne. 

2.  The  fact  that  defendant's  cashier  was 
Informed  that  C.  was  a  surety  on  J.'s  note  did 
not  affect  defendant  with  notice  of  the  char- 
acter of  the  prior  conyeyances. 

Appeal  from  district  court,  Wichita  coun- 
ty;   George  B.  Miller,  Judge. 

Action  by  the  Farmers'  National  Bank 
against  John  G.  James  and  another  on  a 
note,  and  to  foreclose  a  mortgage.  The 
Panhandle  National  Bank,  which  claimed  to 
be  an  Innocent  purchaser  of  the  land  under 
deeds  of  tmst,  was  made  a  party.  Plaintiff 
recovered  Judgment  on  the  note,  but  the 
rights  of  defendant  bank  under  the  trust 
deeds  were  held  superior  to  those  acquired 
by  plaintiff  under  its  mortgage,  and  plain- 
tiff appeals.     Affirmed. 

James  &  Sberrod,  for  appellant.  R.  E. 
Huff,  for  appellees. 

Conclusions  of  Fact 

TARLTON,  C.  J.  In  this  case  we  find  the 
following  conclusions  of  fact,  solving  all 
questions  of  conflict  In  the  evidence  In  sup- 
port of  the  Judgment  below: 

(1)  John  G.  James  was  Indebted  to  the 
appellant  In  the  principal  sum  of  $3,000. 
(2)  On  July  20,  1893,  he  executed  and  re- 
corded a  conveyance,  for  the  purported  con- 
sideration of  $1,  to  the  appellant,  covering 
tbe  property  In  controversy,  certain  real 
estate  situated  in  the  town  of  Wichita  Falls. 
This  conveyance  was  in  form  an  absolute 
deed;  In  reality,  to  secure  the  debt  of  James 
to  the  appellant.  (3)  James  was  the  presi- 
dent of  the  appellant  bank,  which,  on  ac- 
count of  the  pressure  then  existing,  had 
suspended  business.  To  enable  It  to  resume, 
it  was  deemed  expedient  by  tbe  directors  to 
change  the  form  of  Its  securities.  Accord- 
ingly, it  was  agreed  that  James  should 
execute  his  obligation  with  personal  securi- 
ty, and  to  this  end  he  made  his  note  for 
the  principal  sum  of  $3,000.  signed  by  him- 
self and  D.  J.  Calkins,  whose  name  consti- 
tuted the  personal  security  required  by  the 
bank.  (4)  In  order  to  secure  Calkins,  the 
bank  conveyed  to  him,  on  August  9,  1888, 
the  property  In  controversy,  by  an  Instru- 
ment filed  for  record  on  August  18,  1888,  in 
form  an  absolute  deed,  for  tbe  recited  con- 
sideration of  $1;  in  reality,  a  mortgage  for 
the  purpose  above  Indicated.  (5)  The  Wich- 
ita Roller  Mill  Company,  of  which  D.  J. 
Calkins  was  president  was  indebted  to  the 
appellee  the  Panhandle  National  Bank  In 
tbe  principal  sum  of  |5,000,  and  Calkins 
himself  was  thus  Indebted  in  the  principal 
sum  of  $2,000.  In  consideration  of  the  ex- 
tension of  time  in  the  payment  of  this  in- 
debtedness. Calkins,  on  October  17,  1883, 
executed  a  deed  In  trust  to  the  appellee  bank 
upon  the  property  In  controversy,  securing 
v.36».w.no.2 — 19 


the  $5,000  Indebtedness,  then  represented  )n 
a  note,  and  on  December  15,  1883.  executed 
a  second  deed  in  trust  securing  the  $2.U(H> 
indebtedness,  then  represented  In  a  note. 
These  Instruments  wei-e  resi^octlvely  tilpd 
for  record  December  15  and  10,  1883.  The 
mortgages  were  subsequently  foreclosed  by 
advertisement  and  sale,  as  prescriljed  In 
them,  and  the  appellee  bank  became  the 
purchaser.  When  the  appellee  took  its  mort- 
gages, it  had  no  kuowledge  that  the  Instru- 
ments executed  by  James  to  the  appellant 
bank,  and  by  the  latter  to  Calkins,  were 
other  than  absolute  deeds,  as  they  appeared 
to  be. 

Conclusions  of  Law. 

1.  TJpon  the  foregoing  facts,  the  equities 
of  the  Panhandle  Bank  were  superior  to 
those  of  the  appellant.  The  appellee  bank 
was  accordingly  held  to  be  a  bona  fide 
lien  holder  for  value.  Its  mortgages,  exe- 
cuted not  merely  for  the  purpose  of  secur- 
ing an  antecedent  indebtedness,  but  In  the 
further  consideration  of  an  extension  of 
time  in  the  payment  of  the  obligations,  were 
supported  by  a  valuable  consideration. 
Stifflnn  V.  Bank,  G9  Tex.  517,  6  S.  W.  823. 

2.  We  are  not  prepared  to  hold  that  the 
court  erred  in  failing  to  find  the  Panhandle 
Rank  to  be  affected  witii  notice  of  the  char- 
acter of  the  Instruments  e.xecuted  liy  James 
to  the  appellant,  and  by  the  latter  to  Cal- 
kins, by  reason  of  the  fact  that  tlie  cashier 
of  the  appellee  had  been  Informed  that  Cal- 
kins was  a  surety  on  James'  piiper. 

Tlie  Judgment  is  affirmed. 


MISSOURI.  K.  &  T.  RY.  CO.  v.  HANSON.* 

(Court  of  Civil  AppeHls  of  Texas.      May  0, 
1896.) 

Action-  fob  I.njukibs— Damaobs— Eviuknxr— Ap-- 
PBAL— Review— Weujht  and  Sukfi- 

CIEVCr   OF   EVIOENXE. 

1.  In  an  action  for  injuries,  plaintiflf  alleged 
that  he  had  suffered  and  still  suffered  groat 
physical  pain  and  mental  anguish,  and  would 
continue  to  do  so;    that  he  had  necessarily  ex- 

f>endcd,  and  would  hereafter  necessarily  c.ipomi, 
arge  sums  of  money  for  medical  treatment; 
that  his  injured  foot  bad  to  be  amputated;  that, 
prior  to  such  injury,  he  was  a  sound  man:  that 
his  health  was  rumed,  and  he  was  a  physical 
wreck.  Held,  that  it  was  not  error  to  permit 
plaintiff  to  testify  that  he  had  used  morphine 
and  been  kept  under  its  influence  to  alleviate 
the  pain  caused  by  his  injury;  that  he  used  mor- 
phine all  the  time;  that  he  could  not  live  with- 
out it;  that  he  never  took  opiates  before  the 
injury;  and  that  his  physician  gave  It  to  him. 
internally,  and  afterwards  hypodermicallv,  for 
30  or  31  days. 

2.  In  an  action  for  personal  injuries,  where 
the  evidence  of  defendant's  negligence  and  as 
to  contributory  negligence  is  contradictory,  the 
verdict  will  not  be  disturbed. 

Appeal  from  district  court  Cooke  county;  D.. 
E.  Barrett,  Judge. 

Action  by  A.  Hanson  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  for  per- 
sonal injuries  caused  by  defendant's  negli- 

1  Writ  of  error  donied  liy  .supreme  court. 
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gence.    From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  ap- 
pellant   Davis  &  Garnett,  for  appellee. 

HUNTER,  J.  This  action  was  brought  by 
A.  Hanson  against  the  appellant  to  recover 
damages  for  personal  Injuries  caused  January 
18,  1894,  by  reason  of  appellant's  negligence, 
the  charges  being  tbat  wbile  plaintiff,  Han- 
son, -was  riding  in  a  buggy  behind  a  horse 
owned  and  driven  by  one  C.  Paddock,  upon 
California  street  in  the  city  of  Gainesville, 
when  about  to  cross  the  tracks  of  appellant  on 
said  street  an  engine  of  appellant  alarmed  the 
horse  and  caused  him  to  run  away,  throwing 
plaintiff  from  the  buggy  and  breaking  bis  leg. 
The  negligence  alleged  was  the  omission  to 
ring  the  bell  or  blow  the  whistle  on  ap- 
proaching the  crossing,  and  failing  to  keep 
and  maintain  a  watchman  or  flagman  at  said 
crossing  to  warn  people  of  the  approach  of 
the  engines,  suffering  the  view  to  be  ob- 
structed by  cars  on  appellant's  tracks,  and 
running  the  engine  rapidly  out  from  behind 
same  into  the  street,  and  negligently  permit- 
ting the  escape  of  steam.  It  is  alleged  that 
the  plaintiff,  "in  consequence  of  said  injury, 
has  suffered  and  still  suffers  great  physical 
pain  and  mental  anguish,  and  will  continue  to 
do  so,  *  *  •  and  has  necessarily  expended, 
and  will  hereafter  necessarily  expend,  large 
sums  of  money  for  medicine,  nurses,  and  for 
surgical  care  and  medical  treatment,  and  that 
in  order  to  save  his  life,  his  injured  foot,  after 
months  of  suffering,  liad  to  be  amputated; 
that  by  reason  of  said  amputation  plaintiff 
has  been  rendered  a  cripple  and  disflgured  for 
life;  that  prior  to  such  injury,  he  was  a 
sound,  healthy,  robust  man,  without  injury  or 
disfigurement  of  any  kind;  that,  by  reason  of 
said  disfigurement  and  injuries,  from  the  date 
of  said  Injuries  to  this  time,  he  has  suffered, 
and  still  suffers,  intense  physical  and  mental 
pain;  that,  by  reason  of  the  loss  of  his  said 
foot  and  said  injury,  he  has  been,  and  for  the 
remainder  of  his  life  will  be,  incapacitated 
from  attending  to  business;  that  his  earning 
capacity  and  his  ability  to  labor  has  been 
greatly  lessened  and  depreciated;  that  bis 
health  is  ruined,  and  he  is  a  physical  wreck." 
Appellant's  answer  was  a  general  denial,  and 
a  plea  that  the  injury  was  due  to  the  horse 
being  unruly  and  dangerous,  and  to  plaintiff's 
contributory  negligence  in  permitting  him  to 
be  driven  into  the  position  where  he  received 
blA  fright 

On  the  trial  the  plaintiff  testified  that  be 
had  used  morphine,  and  had  been  kept  under 
its  influeuee  to  alleviate  the  pain  consequent 
upon  his  injury;  that  he  used  morphine  all 
the  time;  that  he  could  not  live  without  it; 
that  he  never  took  opiates  before  the  injury; 
tiiat  his  physician  gave  it  to  him  Internally, 
nnd  afterwards  hypodermically,  for  30  or  31 
days.  This  evidence  was  objected  to,  upon 
tlie  ground  tbat  It  was  Immaterial  and  ir- 


relevant and  not  warranted  by  any  Issue 
made  in  the  case  by  the  pleadings.  This  con- 
stitutes the  first  assignment  of  error,  which 
we  overrule,  because  we  think  the  evidence 
was  admissible  (1)  to  show  the  continued 
physical  suffering  demanding  the  use  of  mor- 
phine to  alleviate  It;  (2)  to  show  a  continued 
expense  for  medicine  which  be  had  never  bad 
to  use  before.  Besides,  appellant  does  not 
complain  of  the  verdict  being  excessive,  but 
concedes.  In  its  brief,  that  the  "doctor's  and 
nurses'  bills,  drugs  and  medicines,  time  lost, 
pain  endured,  permanent  disability  from  loss 
of  foot,  and  impairment  of  health,  were  suf- 
ficient In  amount  to  sustain  a  recovery  for 
the  siun  awarded,  if  for  any."  The  remaining 
assignments  of  error,  which  we  consider  Im- 
portant to  notice,  relate  to  charges  given  and 
refused  by  the  court,  and  in  none  of  which 
do  we  find  any  material  error.  The  charge 
of  the  court  was  correct  and  fair,  and  while 
we  think  it  an  unsafe  practice  for  the  court 
to  refer  the  Jury  to  the  pleadings  of  the  par- 
ties for  the  grounds  of  negligence  relied  up- 
on to  recover,  yet  in  this  case  the  petition 
was  so  well  and  carefully  drawn,  and  so 
clear  of  anything  tbat  was  not  material,  that 
we  can  find  no  clause  therein  uiK>n  wbich  the 
Jury  could  have  been  misled.  Those  charges, 
asked  by  appellant,  which  grouped  together 
certain  specified  facts  as  constituting  ecu 
tributory  negligence  which  would  bar  the 
plaintiff  from  recovering,  or  which  would  ex- 
cuse the  appellant  from  liability,  are  such 
as  have  been  held  by  our  supreme  conrt  to  be 
charges  upon  the  weight  of  evidence,  unless 
such  facts  are  by  the  statute  declared  to  be 
negligence,  or  sufficient  to  excuse  llabidty. 
CampbeU  v.  Trimble,  75  Tex.  271,  12  S.  W. 
863;  RaUway  Co.  v.  Hill,  71  Tex.  459,  D  S. 
W.  351;  Railway  Co.  v.  Murphy.  46  Tex.  33«. 
We  find  tliat  there  is  evidence  in  the  record 
sufficient  to  establish  negligence  on  the  i>art 
of  defendant  company,  and  also  sufficient  to 
establish  contributory  negligence  on  the  part 
of  the  plaintiff,  Hanson;  but  upon  both  Is- 
sues the  evidence  is  contradictory,  and  we 
cannot,  therefore.  Interfere  with  the  verdict 
of  the  Jury.  No  complaint  Is  made  of  the 
sufficiency  of  the  evidence  to  support  i  he  ver- 
dict. The  case  seems  to  have  lieen  well 
tried  and  ably  managed  on  both  sides,  and 
clearly  and  ably  briefed  here,  which  facts' 
we  refer  to  and  commend,  as  they  greatly 
reduce  our  labors.  Finding  no  material  error 
In  the  record,  we  are  of  opinion  that  the 
Judgment  ought  to  be  affirmed,  and  so  order. 


TEXAS  &  P.  RY.  CO.  v.  WATSON  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     May  23, 

1896.) 

RecbivBRS— DiSCBAROE — EFFECT    OF    JUDOMEST— 

Abatement  or  Actios— Liabilitt  of  Coupast 
—  Limitations  —  Void  Rbcbivbrship  —  Special 

VeKDICT — SUFFICIBMCT. 

1.  A  judgment  rendered  against  the  receiv- 
er Of  a  railroad,  after  he  has  been  discharged 
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and  the  property  restored,  does  not  bind  either 
the  company  or  the  property.  24  8.  W.  952, 
affirmed. 

2.  A  railroad  company  is  liable  for  injury 
to  stock  sustained  while  the  road  is  under  the 
sole  management  oi  a  receiver,  who  subse- 
quently returns  the  property  without  sale,  aft- 
er a  large  expenditure  of  current  reyenaes  in 
betterments. 

3.  Where,  after  a  judgment  has  been  ren- 
dered against  the  receiver  of  a  railroad,  subse- 
qnent  to  his  discharge  and  the  restoration  of 
the  property  to  the  company,  the  company  is 
substituted  as  defendant,  and  plaintiff  seeks  to 
charge  it  on  the  ground  of  a  fraudulent  and 
void  receivership^  the  action  is  not  a  continua- 
tion of  the  original  one  a^ralnst  the  receiver, 
but  is  in  so  far  a  new  suit  m  which  limitations 
will  be  a  bar  if  the  prescribed  period  has 
elapsed  between  the  accrual  of  the  cause  of  ac- 
tion and  the  substitution. 

4.  In  such  case  plaintiff  can  avoid  the  plea 
of  limitations  only  by  allegation  and  proof  of 
a  concealment  by  defendant  of  the  fraudulent 
character  of  the  receivership. 

5.  A  special  verdict  must  find  all  the  facts 
controverted  by  the  pleadings,  and  not  admit- 
ted by  the  parties,  necessary  to  support  the 
judgment,  and  the  court  cannot  look  to  the  evi- 
dence for  facts  OB  wliich  to  base  the  judgment. 

Appeal  from  B}astlan<l  county  court;  O. 
W.  Dakan,  Judge. 

Action  by  R.  Watson  and  another  against 
the  Texas  &  Pacific  Railway  Company  for 
injury  to  horses.  From  a  Judgment  for 
plaintiffs,  d^endant  appeals.    Reversed. 

Scott  &  Brelsford,  for  appellant  S.  B. 
Truly  and  B.  F.  Cotton,  for  appellees. 

STEPHENS,  J.  The  history  of  this  case 
may  be  found  In  the  opinion  of  Justice  Head 
on  the  former  appeal  (24  S.  W.  952),  and  need 
not  be  repeated.  Instead  of  conforming  to 
the  views  there  so  clearly  expressed,  appel- 
lees upon  the  next  trial  again  insisted  upon 
the  original  Judgment  against  the  receiver, 
rendered  after  his  discharge,  as  conclusive 
against  appellant,  and  erroneously  caused  it 
to  be  read  in  evidence  to  the  Jury.  They 
also  sought  to  avail  themselves  of  the  prin- 
ciples announced  in  the  opinion  of  Chief 
Justice  Stayton  in  the  case  of  Railway  Co. 
V.  Gay,  86  Tex.  671,  26  S.  W.  599,  charging 
that  the  receivership  was  void  ab  initio  for 
want  of  Jurisdiction  in  the  court  creating  It, 
etc.  To  the  claim  so  founded  and  for  the 
first  time  alleged,  the  statute  of  limitations 
was  interposed  as  a  defense,  but  the  court, 
though  requested  so  to  do,  refused  to  submit 
it  to  the  Jury.  In  the  Gay  Case  no  such  re- 
quest was  made.  Hence  the  omission  was 
there  held  not  to  be  reversible  error.  27  S. 
W.  742;  30  S.  W.  543.  We  are  of  opinion, 
however,  that  there  was  no  occasion  for  ap- 
pellees to  have  attacked  the  validity  of  the 
receivership,  as  the  proof  made  the  usual 
case  against  the  company  of  liability  for  the 
acts  of  the  receiver  resulting  from  a  return 
of  the  property  to  the  company  without  sale 
after  a  large  expenditure  by  the  receiver  of 
current  revenues  in  betterments,  etc.  86  Tex. 
008,  26  S.  W.  509,  and  cases  cited  on  that 
page.  Had  appellees  not  thus  needlessly  ex- 
tended their  declaration,  the  issue  of  limita- 


tion, OS  held  In  the  cases  Just  referred  to 
as  well  as  in  our  former  opinion,  would  have 
been  eliminated.  Appellant  could  not  itself 
have  been  heard  to  dispute  the  validity  of 
the  fraudulent  receivership,  so  long  as  ap- 
pellees did  not  attack  it  But  In  so  far  9s 
they  sought  to  recover  against  appellant  on 
the  ground  of  a  fraudulent  and  void  receiv- 
ership, the  action  was  not  a  continuation  of 
that  originally  brought  against  the  receiver. 
It  was  a  new  suit,  to  which  the  defense  of 
limitation  was  consequently  a  bar,  unless 
avoided  by  allegation  and  proof,  not  only  of 
a  collusive  and  void  receivership,  but  also 
of  a  concealment  by  appellant  of  its  true 
character  by  a  fraudulent  holding  out  of 
Brown  as  the  receiver  of  the  court,  instead 
of  Its  own  agent  It  is  very  doubtful  wheth- 
er such  matter  in  avoidance  of  the  plea  of 
limitation  was  sufficiently  alleged  or  proven 
to  call  for  any  qualification  of  the  charge 
requested  and  refused  on  that  subject  In 
the  Gay  Case  It  was  charged  that  the  receiv- 
ership was  a  collusive  one,  obtained  for  a 
fraudulent  purpose,  and  in  a  court  without 
Jurisdiction;  that  the  Texas  &  Pacific  Com- 
pany bad  fraudulently  held  out  Brown  as 
receiver  when  he  was  really  but  its  agent, 
thereby  misleading  the  deceased  and  the  par- 
ties suing,  BO  that  the  true  status  was  not 
discovered  till  Just  before  the  filing  of  tbe 
new  petition.  The  pleading  In  the  case  at 
bar  barely  suggested  such  matter  in  avoid- 
ance of  the  plea.  The  proof  was  even  more 
deficient,  the  transcript  of  the  proceedlngns  In 
the  federal  court  showing  the  circumstances 
under  which  the  receiver  was  coUusively  ap- 
pointed not  being  produced  in  evidence,  as 
was  done  In  the  Gay  Case.  Nor  did  appel- 
lees testify,  as  they  might  easily  have  done, 
that  they  had  been  deceived  and  misled  by 
the  pretended  receivership,  though  this  was 
perhaps  inferable  from  their  conduct 

But  if  there  was  no  error,  as  assigned,  in 
refusing  the  charge  submitting  the  defense 
of  limitation,  though  it  seems  to  us  there 
was,  the  Judgment  must  still  be  reversed  for 
fundamental  error,  in  that  it  is  not  supported 
by  the  special  verdict  upon  which  it  purx)oita 
to  stand.  Four  special  isspes  only  were  sub- 
mitted, which,  with  the  verdict  thereon,  are 
as  follows:  "First  issue:  'Were  the  plaintiffs' 
horses  injured  In  course  of  shipment  from 
Banger,  Tex.,  to  New  Boston,  Tex.,  on  or 
about  October  20,  1887,  under  a  contract  of 
shipment  as  alleged  In  their  petition?'  An- 
swer of  Jury  to  first  Issue:  'Yes.'  Second 
issue:  'Did  such  injuries  occur  while  John  C. 
Brown  had  the  management  and  control  of 
the  Texas  &  Pacific  Railway  Company  aa 
receiver  of  said  company?'  Answer  of  Jury 
to  second  issue:  Yes.'  Third  issue:  'Find 
the  difference  in  the  market  value  of  tbe 
horses  so  injured,  if  they  were  injured,  at 
New  Boston,  Tex.,  at  the  time  of  their  arrival 
there,  if  any,  without  such  injuries,  and  In 
the  condition  they  would  and  should  have 
been  delivered,  and  their  condition  Injured 
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as  they  were,  If  they  were  Injured,  at  that 
time  and  place.'  Answer  of  Jury  to  third  Is- 
sue: 'We,  the  Juiy,  find  horses  damaged  to 
the  extent  of  ?400  (four  hundred  dollars).' 
Fourth  issue:  'State  whethei  or  not  John  C. 
Brown  had  the  sole  management  and  control 
of  the  property  of  the  Texas  &  Pacific  Rail- 
way Company  at  the  time  of  the  Injuries  to 
plaintiffs'  horses,  if  any?'  Answer  of  Jury  to 
fourth  issue:  'Yes.' "  It  will  be  observed 
that  the  Issue  as  to  betterments  was  not  sub- 
mitted, and  without  a  finding  against  appel- 
lant on  that  issue  the  verdict  faUs  short  of 
finding  It  liable  for  the  acts  of  the  receiver  In 
question.  The  fact  was  put  In  Issue  by  the 
general  denial,  and,  though  indisputably 
proven.  It  was  not  admitted.  The  court  can- 
not look  to  the  evidence  for  facts  upon  which 
to  found  the  Judgment,  where  special  Issues 
are  submitted.  The  verdict  must  either  be  a 
general  one,  finding  for  one  party  against  the 
other,  or,  if  a  special  one.  It  must  find  all  the 
facts  controverted  by  the  pleadings  and  not 
admitted  by  the  parties  necessary  to  support 
the  Judgment.  This  Is  a  well-settled  rule  of 
practice  in  this  state.  Ledyard  v.  Brown, 
2T  Tex.  303;  Smith  v.  Warren,  60  Tex.  462; 
Maxwell  v.  Bank  (Tex.  Civ.  App.)  23  S.  W. 
342,  and  case  there  cited;  Moore  v.  Moore, 
67  Tex.  294,  3  8.  W.  284.  The  Judgment  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


SCHINTZ  V.  MORRIS,  District  Judge. 

(Court  of  Civil  Appeals  of  Texas.     May  11, 
1896.) 

Dissenting  opinion.  For  former  report 
and  opinion  on  rehearing,  see  35  S.  W. 
516,  823. 

R.  C.  Walker  and  Hogg  &  Robertson,  for 
petitioner.    F.  G.  Morris,  pro  se. 

KEY,  J.  Being  unable  to  agree  with  the 
other  members  of  the  court  as  to  the  dispo- 
sition to  be  made  of  this  case,  It  Is  proper 
that  I  should  state  the  reasons  for  my 
nonconcurrence.  Whether  or  not  this  court 
has  both  original  and  appellate,  or  only  orig- 
inal, Jurisdiction,  I  do  not  regard  as  ma- 
terial, because,  whatever  be  the  character 
of  its  Jurisdiction,  It  should  not  grant  a 
writ  of  mandamus  In  this  proceeding,  unless 
the  Judge  has  refused  to  proceed  to  trial 
and  Judgment,  and,  if  granted.  It  would  only 
require  him  to  so  proceed.  Nor  do  I  deem 
it  necessary  to  decide  whether  or  not  the 
district  Judge  erred  In  the  rulings  com- 
plained of.  Neither  la  it  material  If,  as  con- 
tended by  counsel  for  the  plaintiff,  the 
Judge,  In  granting  half  and  refusing  half 
of  the  defendants'  motion  for  a  new  trial  of 
the  entire  case,  pursued  a  novel  and  unu- 
sual course,  not  expected  by  either  side. 
3Iandanius  Is  not  available  to  restrain,  cor- 
rect, or  otherwise  control  Judicial  eccentri- 


cities, unless  they  result  In  Injuries  for 
which  that  writ  is  the  appropriate  remedy. 
My  dissent  is  based  upon  two  propositions 
of  law,  either  of  which.  If  correct,  Is  sufli- 
cient  reason  for  refusing  the  mandamus. 
These  propositions  are:  (1)  That  the  rul- 
ings complained  af  involve  such  Judicial  dis- 
cretion as  8ho,uld  not  be  controlled  by  man- 
damus; and  (2)  the  plaintiff  has  another 
adequate  legal  remedy  by  appeal. 

1.  On  the  first  proposition  the  rule  Is  thus 
summarized  by  an  approved  text  writer: 
"The  fundamental  principle  underlying  the 
entire  Jurisdiction  by  mandamus  over  the 
action  of  inferior  courts  Is  that,  in  all  mat- 
ters resting  within  the  discretion  of  the  in- 
ferior tribunal,  mandamoa  will  not  lie  to 
control  or  Interfere  with  the  exercise  of  such 
discretion.  And,  while  the  Jurisdiction  of 
superior  common-law  courts  over  courts  of 
inferior  powers  by  the  writ  of  mandamus 
is  well  established.  It  is  exercised  with  the 
utmost  caution,  lest  there  should  be  any 
improper  interference  with  the  exercise  of 
the  Judicial  powers  of  the  court  below,  and 
it  will  only  be  used  in  such  manner  as  to 
leave  the  inferior  tribunal  untrammeled  in 
the  exercise  of  the  discretionary  or  Judicial 
powers  with  which  it  is  properly  vested  by 
law.  And  the  rule  may  be  regarded  as  es- 
tablished by  an  overflowing  current  of  au- 
thority, both  English  and  American,  that  man- 
damns  win  not  He  to  control  the  exercise  of 
the  discretion  of  inferior  courts,  and  where 
such  courts  have  acted  Judicially,  upon  a 
matter  properly  presented  to  them,  their  de- 
cision cannot  be  altered  or  controlled  by 
mandamus  from  a  superior  tribunal.  And 
It  Is  Important  to  observe  that  the  rule  ap- 
plies with  equal  force,  regardless  of  the 
propriety  or  Impropriety  of  the  action  of 
the  inferior  court.  It  is  sufficient  that  the 
discretion  has  been  exercised;  and,  wheth- 
er rightly  or  wrongly  exercised,  it  cannot  be 
questioned  by  mandamus."  High,  Extr. 
Rem.  {  156.  This  authority  Is  referred  lo 
with  approval  by  Chief  Justice  Willie  in 
Ewing  V.  Cohen,  63  Tex.  482,  where  it  was 
held  that  mandamus  would  not  lie  to  com- 
pel a  county  court  to  reinstate  a  cause  ap- 
pealed from  a  city  court,  and  dismissed  on 
account  of  an  alleged  defective  appeal  bond 
and  the  failure  to  give  notice  of  appeal:  and 
the  supreme  court  held  that  Cohen  was  not 
entitled  to  a  mandamus,  although  be  had  no 
other  remedy.  Both  the  text  and  the  case 
Just  cited  are  referred  to  In  the  following 
language  by  Mr.  Justice  Brown  in  State 
v.  .Morris,  86  Tex.  229,  24  S,  W.  3»3:  "In 
Ewing  v.  Cohen,  68  Tex.  482,  Chief  Justice 
Willie,  delivering  the  opinion  of  the  court, 
quoting  from  High  on  Extraordinary  Legal 
Remedies,  said:  'Mandamus  will  not  lie  to 
control  the  exercise  of  the  discretion  of  in- 
ferior courts,  and  where  such  courts  have 
acted  Judicially,  upon  a  matter  properly  pre- 
sented to  them,  their  decisions  cannot  be  al- 
tered or  controlled  by  mandamus  from  a 
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superior  court.'  This  rule  is  amply  support- 
ed by  a  large  number  of  cases,  ot  which  we 
cite  the  following:  Little  v  Morris,  10  Tex. 
203;  Sansom  v.  Mercer,  68  Tex.  492,  5  S. 
W.  62;  Com.  v.  Boone  County  Court.  82 
Ky.  632;  State  v.  Megown,  89  Mo.  156,  1 
S.  W.  208;  State  v.  Smith,  105  Mo.  6,  16 
S.  W.  1052;  Judges  of  Common  Pleas  v. 
People,  18  Wend.  79;  Ex  parte  Hoyt,  18 
Pet.  270;  Ex  parte  Nelson,  1  Cow.  147; 
People  V.  Superior  Court  of  New  York  City, 
18  Wend.  575;  Ex  parte  Perry,  102  U.  S. 
183;  Potter  v.  Todd,  73  Mo.  101."  Justice 
Brown  wrote  the  opinion  in  Terrell  v. 
Greene,  88  Tex.  540,  31  S.  W.  632,  which  the 
other  members  of  this  court  regard  as  over- 
ruling or  qualifying  the  doctrine  announced 
In  Ewing  t.  Cohen,  supra;  but  in  the  Tei*- 
rell  Case  he  did  not  refer  to  nor  attempt  to 
overrule  or  qualify  the  Morris  Case.  I 
tliink  the  Terrell  Case  is  distinguishable  from 
this  caso.  The  action  of  the  district  court 
In  that  case  In  refusing  to  allow  Terrell, 
the  county  attorney,  to  represent  the  county 
in  a  suit  to  which  the  county  was  a  party, 
did  not  relate  to  the  merits  of  the  suit,  nor 
in  any  wise  affect  the  rights  of  any  party 
to  H,  but  was  a  ruling  on  a  preliminary  and 
Incidental  question,  raised  by  one  who  was 
in  no  sense  a  party  to  the  suit;  and,  as 
shown  by  the  opinion,  Terrell's  right  and 
duty  to  represent  the  county  was  clearly 
fixed  by  statute,  and  he  had  no  other  ade- 
quate remedy. 

In  this  case  the  plaintiff,  Schintz,  embra- 
ced in  one  suit  in  the  district  court  both  his 
causes  of  action;  the  respondent,  as  district 
Judge,  called  the  case  for  trial,  heard  the 
pleadings  read,  allowed  evidence  to  be  in- 
troduced, and  submitted  both  causes  of  ac- 
tion to  a  Jury,  who  returned  a  verdict  for 
the  plaintiff  on  one,  and  for  the  defendants 
on  the  other;  and.  according  to  the  plaintiff's 
contention,  the  Judge,  on  motion  of  the  de- 
fendants, set  aside  as  much  of  the  verdict 
as  was  against  them,  and  has  refused  to  set 
aside  the  remainder  thereof,  and  proposes, 
at  another  term  of  his  court,  to  allow  the 
parties  to  retry  the  Issues  of  fact  involved 
in  the  action  for  false  imprisonment,  as  to 
which  he  granted  the  rehearing,  but  will 
not  allow  them  to  retry  the  Issues  of  fact 
involved  in  the  action  for  malicious  prosecu- 
tion, the  branch  of  the  case  as  to  which  he 
refused  to  grant  a  rehearing,  but  proposes, 
after  obtainitg  another  verdict  upon  the  is- 
sue of  false  imprisonment,  to  render  a  Judg- 
ment thereon,  and  at  the  same  time  to  render 
a  final  Judgment,  based  upon  the  verdict  now 
in  the  record,  upon  the  issue  of  malicious 
prosecution.  Now,  in  my  opinion,  when  the 
case  culminates  as  above  stated,  the  Judge 
will  have  "proceeded  to  trial  and  Judgment," 
within  the  meaning  of  the  statute,  and  the 
plaintiff  will  be  in  a  position  to  have  what- 
ever errors  may  have  been  committed  cor- 
rected by  appeal,  and  therefore  Is  not  enti- 
tled to  a   writ  of   mandamus.     It  may   be 


that,  when  the  Judge  set  aside  tbe  verdict  on 
the  issue  of  false  imprisonment,  he  vacated 
and  annulled  the  entire  verdict;  but  such 
was  not  bis  Intention,  and,  in  the  further 
progress  of  the  case  in  his  court.  It  is  his 
prerogative  to  decide  the  status  and  declare 
the  legal  effect  of  said  verdict,  or  any  oth- 
er part  of  the  record.  And  if.  In  the  exer- 
cise of  his  discretion  as  a  Judge,  he  decides 
that  so  much  of  the  verdict  as  relates  to  the 
issue  of  malicious  prosecution  has  not  been 
annulled,  and  can  properly  be  made  the  basis 
of  a  Judgment  on  that  issue,  and  renders 
judgment  accordingly,  will  not  such  action 
on  his  part,  whether  proper  or  improper,  in 
connection  with  what  has  already  been  done 
in  the  case,  constitute  a  trial  and  a  Judg- 
ment? It  cannot  be  denied  that  both  causes 
of  action  have  been  once  tried  by  the  court 
and  a  Jury;  and,  although  the  result  of  the 
subsequent  ruling  of  the  Judge  on  the  de- 
fendants' motion  for  a  new  trial  may  have 
been  to  annul  the  entire  verdict,  stUl,  If  he 
holds  otherwise,  and  proposes  to  render  a 
judgment  on  said  verdict,  I  do  not  think  a 
mandamus  should  issue  to  control  his  dis- 
cretion, and  compel  him,  in  deciding  whether 
or  not  the  verdict  referred  to  has  settled  and 
concluded  the  rights  of  the  parties,  to  sub- 
stitute the  Judgment  of  this  court  for  that 
judgment  which  the  law  contemplates  shall 
fiow  from  his  own  mind  and  conscience,— his 
own  Judgment  Suppose  the  Judge  had 
granted  the  last  motion  made  by  the  plain- 
tiff, asking  him  to  vacate  the  order  refusing 
to  retry  the  issue  of  malicious  prosecution, 
and  the  defendants,  Hume  and  Tobln,  had 
pleaded  the  former  verdict  as  a  bar  to  the 
plaintiff's  right  to  recover  on  said  issue,  and 
It  was  made  to  appear  to  the  satisfaction  of 
this  court  that  the  judge  would  permit  the 
plaintiff  to  read  bis  pleading  and  introduce 
his  evidence,  and  would  then  Instruct  the 
Jury  that  the  former  verdict  was  a  bar  to  the 
action  for  malicious  prosecution,  and  direct 
them  to  return  a  verdict  for  the  defendants. 
Under  such  circumstances,  would  this  court 
grant  a  mandatory  writ  to  prevent  the  court 
below  from  pursuing  that  course?  I  pre- 
sume not,  because  to  do  so  would  be  to  con- 
trol the  Judge  in  the  manner  of  trial.  But 
what  substantial  difference  is  there  in  the 
case  at  bar  and  the  case  stated?  It  Is  true 
that.  In  the  supposed  case,  there  would,  in 
form,  be  a  retrial  on  the  facts;  but  such  re- 
trial would  be  In  form  only,  because  it,  like 
the  other  case,  would  be  controlled  by  the 
effect  given  by  the  Judge  to  the  former  ver- 
dict, and  the  result  in  each  would  necessari- 
ly be  tbe  same.  The  court  below  has  not 
refused  to  exercise  Jurisdiction  over  the  case. 
On  the  contrary,  it  has  exercised  jurisdiction, 
and  proposes  to  continue  to  do  so  until  a 
final  judgment  is  rendered  on  all  the  issues 
involved.  And  that  Is  the  object  which,  I 
think,  tbe  statute  authorizing  this  court  to 
Issue  mandamus  against  district  judges  was 
Intended  to  accomplish. 
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2.  But,  If  I  am  wrong  In  my  views  on  tbe 
first  proposition,  I  am  well  satisfied  that  tbe 
mandamus  should  not  be  granted  because 
the  relator  has  another  adequate  legal  rem- 
edy. That  mandamus  Is  a  last  resort,  and 
will  not  be  awarded  when  the  law  affords 
any  other  sufficient  mode  of  redress,  is  a 
well-settled  proposition.  It  has  been  repeat- 
edly so  ruled  in  this  state.  CuUem  v.  T^ti- 
mer,  4  Tex.  330;  State  v.  Morris,  86  Tex. 
227,  24  S.  W.  393;  Steele  v.  Goodrich,  87 
Tex.  401,  28  S.  W.  939.  By  combining  the 
two  causes  of  action  in  one  suit,  the  plain- 
tiff has  indicated  his  willingness  to  have 
tbem  both  disposed  of  by  one  final  Judg- 
ment, as  required  by  statute,  and  to  avail 
himself  of  his  right  to  appeal  from  such 
final  judgment  for  the  correction  of  errors 
prejudicial  to  him;  and,  such  being  the  case, 
I  see  no  sufficient  reason  for  holding  that,  be- 
cause no  Judgment  from  which  an  appeal 
can  be  prosecuted  has  yet  been  rendered, 
therefore  the  remedy  by  appeal  is  not  ade- 
quate. If  the  court  had  erroneously  sus- 
tained a  demurrer  to  that  part  of  the  peti- 
tion seelcing  a  recovery  for  malicious  prose- 
cution, the  plaintiff  could  not  have  appealed, 
and  had  the  ruling  on  the  demurrer  revised, 
until  after  the  other  issue  was  tried  and  a 
final  Judgment  rendered;  and  it  seems  to 
me  that  such  remedy  by  appeal  as  has  been 
provided  by  the  legislature,  as  an  adequate 
remedy  to  correct  such  an  error  as  this  illus- 
tration involves,  ought  to  be  held  an  ade- 
(juate  remedy  for  the  errors  of  which  the 
plaintiff  is  now  complaining.  A  judgment 
based  on  the  verdict  in  the  record,  although 
rendered  at  a  term  subsequent  to  the  rendi- 
tion of  the  verdict,  will  not,  in  my  opinion, 
be  absolutely  void,  but  only  voidable,  and 
whatever  errors  may  have  been  committed 
In  reaching  such  a  Judgment  may  be  correct- 
ed on  appeal  therefrom. 


BARTER  V.  CITY  OF  MARSHALL. 

{C!ourt  of  Civil  Appeals  of  Texas.     May  30, 
1896.) 

MuKiciPAL  (Corporations— Operation  op  Watbr- 
wouKS — Overflow  op  Standpipe— Damaobs. 

1.  In  an  action  for  damages  resulting  from 
the  overflow  of  defendant's  standpipe,  located 
on  plaintiff'^  land  under  contrHct,  the  court 
charged  that.  If  plaintiS  had  suffered  the  dam- 
ages alleged,  and  the  same  bad  resulted  from 
defendant's  negligence  in  operating  its  water- 
works, plaintiff  should  recover.  In  another 
portion  of  the  charge  the  jury  were  told  that 
under  the  contract  between  the  parties  defend- 
ant bad  bound  itself  to  pay  for  such  damages, 
and  was  liable,  regardless  of  the  question  of 
negligence.  Held,  that  the  charge  was  erro- 
neous,  because  inconsistent  and   misleading. 

2.  Where  a  city  has  placed  a  standpipe 
on  private  lands  by  a  contract  under  which  It 
paid  a  money  consideration  for  the  privilege, 
and  agreed  as  a  further  consideration  that  It 
would  pay  any  damage  which  might  accrue, 
it  is  liable  for  damages  resulting  from  an 
overflow   of   the   standpipe,   regardless   of   the 


qnestlon  of  negligence  In  the  operation  of  it* 
waterworks. 

3.  It  is  error  to  submit  an  issue  which  i» 
unsupported  by  any  evidence. 

Appeal  from  Harrison  county  court;  W.  J. 
Graham,  Judge. 

Action  by  John  Harter  against  the  city  of 
Marshall  for  damagres  to  fruit  trees  and  to 
land,  resulting  from  an  overflow  of  defend- 
ant's standpipe.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.     Reversed. 

T.  P.  Young,  for  appellant  Arthur  H. 
Cooper,  for  appellee. 

FINLEY,  J.     This  Is  a  suit  Instituted  by 
appellant,  Harter,  against  the  city  of  Mar- 
shall, for  the  recovery  of  $740  damages  for 
Injury  to  128  apple  trees,  part  of  which  were 
alleged  to  have  been  killed;  and  for  Injuiy  to 
one  acre  of  land,  alleged  to  have  been  ren- 
dered valueless.     It  is  alleged  that  the  city 
owned  and  operated  a  system  of  waterworks, 
and  that  the  standpipe  was  situated  upon  ap- 
pellant's land,  and  that  the  damages  accrued 
by  overflow  of  water  in  said  standpipe.    It 
was  alleged  and  shown  that  the  standpipe 
was  placed  upon  appellant's  land  under  a 
contract  with  the  city,  under  which  it  paid  a 
certain  sum  of  money  for  the  privilege,  and 
agreed   as   a   further   consideration    that  It 
would  pay  any  other  damage  which  might  ac- 
crue.    The  petition  set  out  this  contract,  and 
defendant's  liability  under  it  for  the  dam- 
ages alleged  to  have  resulted  from  said  over- 
flow.    It  further  alleged  that  the  city  negli- 
gently operated  its  waterworics,  and  that  thp 
overflow  was  caused  by  the  negligent  man- 
ner of  operating  tbe  same.     The  d^endant 
denied  the  execution  of  the  contract  alleged, 
above  alluded  to,  denied  the  charge  of  negli- 
gence, and  further  denied  that  the  plalntitTH 
property  liad  been  damaged  by  the  overflow. 
It    also   specially   pleaded  that  plaintiff  had 
been  negligent  himself  in  not  preventing  the 
damage,  where  it  was  easily  within  his  pow- 
er to  do  so.    Tbe  city  also  filed  a  cross  action 
for  damages  against  the  plaintiff,  upon  the 
ground  that  It  had  sought  to  repair  the  stand- 
pipe,  and  that  appellant  had  refused  to  allow 
tbe  city,  through  its  agents,  to  enter  upon  tbe 
premises  and  make  such  repairs,  and  that  the 
foundation  of  the  standpipe  had  suffered  and 
deteriorated  in  value  for  the  want  of  siu-li 
repairs,  and  prayed  for  a  recovery  of  such 
damages  over  against  plaintiff.    The  court  be- 
low first  Instructed  the  jury  that,  if  the  plain- 
tiff had  suffered  tbe  damages  alleged  by  liitn. 
and  if  the  same  had  resulted  from  the  neg- 
ligence of  the  city  in  operating  Its  water- 
worlcs,  the  plaintiff  would  be  entitled  to  re- 
cover.    In  another  portion  of  the  charge  of 
the  court  the  jury  were  told  that  If  the  plain- 
tiff had  been  damaged  by  overflew  of  said 
standpipe,  as  alleged  by  bim,  under  tbe  con- 
tract under  which  the  standpipe  was  placed 
upon  the  property  of  the  plaintiff  the  city  had 
bound  Itself  to  pay  for  such  damages,  and 
that  the  plaintiff  would  be  entitled  to  recover 
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sncb  damages,  regardless  of  the  question  of 
negligence.  These  two  charges  are  separate 
and  distinct  in  themselves,  and  appear  to 
place  the  right  of  plaintiff  to  recover  in  one 
part  of  the  charge  upon  the  ground  of  negli- 
gence, and  in  the  other  portion  of  the  charge 
the  Jury  were  Instructed  that  the  city  is 
bound,  by  the  terms  of  its  contract,  to  pay  for 
all  damages  which  have  been  inflicted.  The 
charges  are  apparently  conflicting,  and  may 
have  misled  the  jury  in  determining  the  real 
issue  in  the  case.  When  the  charge  of  the 
court  in  its  several  portions  is  Inconsistent 
or  conflicting  upon  material  Issues  in  the 
?ase,  trnless  it  clearly  appears  that  the  rights 
of  appellant  could  not  have  been  injured  by 
it,  the  cause  should  be  reversed  for  snch  er- 
ror. Railway  Co.  v.  Robinson,  73  Tex.  284, 
11  S.  W.  327.  In  this  case  the  court  correctly 
charged  the  Jury  that  the  contract  of  the  city 
under  which  the  standpipe  was  placed  upon 
appellant's  land  bound  it  to  pay  plaintiff  such 
damages  as  resulted  therefrom.  2  DevL 
Deeds,  {  ia55;  Fisli  v.  Floras,  43  Tex.  340; 
Railway  Co.  v.  Tltterington,  S4  Tex.  218,  19 
S.  W.  472.  The  court  further  erred  in  sub- 
mitting to  the  Jury  the  issue  raised  by  the 
counterclaim  for  damages  interposed  by  the 
city,  for  the  reason  that  there  was  no  evi- 
dence which  Justified  the  submission  of  that 
Issue  to  the  Jury.  The  evidence  in  the  case 
was  conflicting  upon  the  issue  as  to  whether 
plaintiff's  property  bad  been  damaged,  and 
tlie  extent  to  which  the  damage  went.  A.p- 
pellant  was  entitled  to  have  the  issue  of  his 
damages  submitted  fairly  to  the  Jury,  unem- 
Imrrassed  by  the  errors  above  set  out.  On 
account  of  the  errors  In  the  charge  the  Judg- 
ment of  the  court  below  Is  reversed,  and  the 
cause  remanded.    Reversed  and  remanded. 


ST.  LOUIS  S.  W.  RY.  CO.  v.  PENLAW. 

(Court  of  Civil  Appeals  of  Texas.     May  80, 
1896J 

Railroad  Compamibs — Accidbst  09  Sidb  Track 
— Dbfbotive  Brake— NEQLtOENCB. 

1.  In -an  action  for  personal  injurieB  it  ap- 
peared that  a  train  crew  let  in  a  car  at  the  up- 
per end  of  an  inclined  side  track;  that  below 
It  were  standing  two  cars  on  which  the  bralces 
were  set,  and  below  them  was  a  car  from 
which  plaintiff  was  unloading  corn;  that  when 
the  bralieman  attempted  to  stop  the  moving 
car  it  was  found  uat  the  brake  was  de- 
fective; that  it  struck  the  two  cars,  causing 
their  brakes  to  give  wa^,  and  the  cars  to  col- 
lide with  the  one  in  which  plaintiff  was  work- 
ing. Defendant  pleaded  tbe  general  denial 
Held,  that  defendant  was  entitled  to  a  charge 
that,  if  the  collision  resulted  from  the  defective 
brake,  defendant  was  not  liable,  "nnless  de- 
fendant's servants  knew,  or  in  the  exercise  of 
ordinary  care  and  diligence  could  have  known," 
of  such  defect. 

2.  Under  the  general  denial,  any  fact  that 
went  to  establish  a  want  of  negligence  on  the 
part  of  defendant  could  be  proved  without  hav- 
ing been  specially  pleaded. 

&  Defendant  was  bound  to  use  only  ordi- 


nary care,  and  was  entitled  to  an  instrnctioa 
detiuing  that  degree  to  be  such  as  an  ordinarily 
prudent  person  would  have  used  under  aimiinr 
circumstances. 

Appeal  from  district  court,  Upshur  coun- 
ty:   Felix  J.  McCord,  Judge. 

Action  by  J.  A.  Fenlaw  against  the  St 
Louis  Southwestern  Railway  Company  for 
personal  injuries.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Revers- 
ed. 

Sam  H.  West  and  Marsh,  Mcllwalne  & 
Fitzgerald,  for  appellant  Eberhart  & 
Briggs,  for  appellee. 

RALS'EX,  J.  Thia  suit  was  brought  by 
appellee  against  the  appellant  railway  com- 
pany to  recover  damages  for  personal  in- 
juries. The  substance  of  plaintiff's  petition 
is  that  while  he  was  engaged  in  unloading 
a  car  of  corn  transported  by  appellant  over 
its  line  of  railway  to  tbe  town  of  Beddy, 
and  there  placed  upon  the  side  track,  so 
that  appellee,  the  consignee,  might  unload 
the  same,  appellant's  agents  carelessly  and 
negligently  caused  other  cars  to  come  in  vio- 
lent collision  with  said  car  of  corn,  whereby 
appellee  was  thrown  against  the  floor  and 
wall  of  the  car,  and  received  serious  and 
permanent  injuries.  Appellant  pleaded  gen- 
eral denial  and  contributory  negligence  on 
the  part  of  appellee.  There  was  no  evi- 
dence to  sustain  the  plea  of  contributory 
negligence.  The  evidence  shows  that  while 
appellee  was  unloading  said  car  of  corn  on 
said  switch,  appellant's  agents  or  servants 
cut  loose  a  car  from  a  train,  and  dropped  it 
in  on  the  side  track.  It  being  down  grade 
on  said  switch  to  where  tbe  car  being  un- 
loaded was  standing,  said  car  so  cut  loose 
from  tbe  train  run  down  to  and  collided  witb 
two  other  cars  which  were  standing  between 
It  and  the  car  which  appellee  was  unloading, 
causing  tbe  brakes  on  said  two  cars  to  give 
way,  and  run  down  to  and  collide  with  the 
car  in  which  appellee  was  unloading  the 
com,  and  injured  blm.  There  was  testimony 
going  to  show  that  tbe  employes  of  the  de- 
fendant attempted  to  stop  the  car  by  setting 
the  brakes,  but  by  reason  of  the  defective 
brake  they  were  unable  to  do  so.  There  was 
also  testimony  tending  to  show  that  appel- 
lant's agents  were  not  aware  of  such  de- 
fective brake,  and  that  they  were  not  guilty 
of  negligence  In  failing  to  discover  said  de- 
fect 

The  second  assignment  of  error  complains 
of  the  action  of  the  court  in  refusing  to  give 
the  following  special  charge  asked  by  de- 
fendant: "Gentlemen  of  the  jury,  you  are 
charged  that  If  the  evidence  shows  that  the 
cause  of  the  collision  was  the  result  of  a  de- 
fective brake  on  the  car  that  first  came  in 
contact  with  tbe  two  cars  standing  on  the 
side  track,  It  will  be  your  duty  to  return  a 
verdict  for  the  defendant,  unless  the  evi- 
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dence  further  shows  that  the  defendant's 
servants  knew,  or  in  the  exercise  of  ordi- 
imrj  care  and  diligence  could  hare  known, 
of  such  defective  brake."  We  think,  under 
the  facts  of  this  case,  that  this  charge  should 
have  been  given,  because  It  Is  a  defense  re- 
lied upon  by  the  appellant  to  show  that  It 
was  not  negligent  Appellee  contends,  how- 
ever, that  it  was  not  error  in  the  court  to  re- 
fuse it,  because  appellant  did  not  specially 
plead  that  the  defective  brake  was  the  cause 
of  the  accident.  Appellee,  in  his  petition, 
charged  negligence.  It  was  incumbent  upon 
Uiin  to  prove  negligence,  and  under  the  gen- 
eral denial  any  fact  that  went  to  establish 
a  want  of  negligence  on  the  part  of  appel- 
lant could  be  proved  without  being  specially 
pleaded.  If  the  defective  brake  was  the 
cause  of  the  collision,  and  the  defect  was 
not  known  by  appellant's  servants,  and  they 
were  not  guilty  of  negligence  In  not  knowing 
it,  then  appellant  was  not  guilty  of  negli- 
gence, and  appellee  could  not  recover. 

Appellant  also  complains  of  the  refusal  of 
the  court  to  give  the  following  special  charge: 
"Gentlemen  of  the  Jury,  you  are,  at  the  In- 
stance of  the  defendant,  charged  that,  in  or- 
der to  entitle  plaintiff  to  recover,  you  must 
believe  from  the  evidence  that  defendant's 
servants  were  guilty  of  negligence,— that  is, 
a.  want  of  such  care  and  diligence  as  an  or- 
dinarily prudent  person  would  have  used  un- 
der similar  circumstances  in  avoiding  a  col- 
lision of  the  cars,— and  unless  the  evidence 
so  shows  it  will  be  your  duty  to  return  a 
verdict  for  the  defendant,  and  this,  though 
you  may  believe  from  the  evidence  that  the 
plaintiff  was  Injured  as  alleged  by  him." 
The  duty  that  was  owing  by  appellant  to  ap- 
pellee under  the  circumstances  was  ordinary 
care.  The  court.  In  its  main  charge,  did  not 
Instruct  the  jury  as  to  what  degree  of  care, 
under  the  circumstances,  it  was  the  duty  of 
appellant  to  use,  and  this  charge  should 
have  been  given.  If  appellant's  servants 
used  ordinary  care  to  prevent  the  injury, 
then  appellee  was  not  entitled  to  recover. 
Railway  Co.  v.  Pennell,  2  Tex.  Civ.  App.  127, 
21  S.  W.  273;  Bonner  v.  Bryant,  79  Tex.  540, 
15  S.  W.  491;  Eason  ▼.  Railway  Co.,  65  Tex. 
577. 

The  court  erred  in  instructing  the  Jury  to 
And  any  amount  in  favor  of  appellee  for 
physicians'  bills,  as  the  proof  failed  to  show 
that  any  were  incurred.  Appellee  alleged 
that  he  had  paid  $25  for  physicians'  bills, 
and  offers  to  remit  that  amount;  but  the 
verdict  is  a  general  one  for  $500,  and  there 
Is  nothing  to  show  whether  or  not  the  jury 
allowed  anything  on  account  of  physicians' 
bills,  and,  if  so,  how  much.  As  the  judg- 
ment has  to  be  reversed,  and  this  error  is 
not  liable  to  again  occur,  we  deem  it  un- 
necessary to  pass  upon  the  question  as  to 
(vbether  or  not  the  offer  to  remit  would  cure 
the  defect.  The  judgment  is  reversed,  and 
the  cause  remanded. 


CITY  OP  DBXISON  ▼.  WARREN.' 

(Courtof  Civil  Appeals  of  Texas.    Oct.  12,1885.) 

Cities — Defective  Stkkets — Liabimtt. 

Where  the  grade  of  a  street  east  of  a 
comer  lot  was  maintained  by  a  city  on  a  level 
with  the  lot,  and  that  of  the  street  south  of  it 
gradually  declined  from  its  intersection  with 
tlie  east  street  eo  as  to  leave  the  iot,  about  30 
feet  from  such  intersection,  several  feet  above 
grade,  the  city  was  not  liable  for  injuries  sus- 
tained by  one  from  passing  upon  the  lot  from 
the  east  street  on  a  dark  night,  and  falling 
over  the  embankment  into  the  south  street, 
though  it  had  erected  no  barrier  to  prevent  per- 
sons from  entering  on  the  lot  from  the  east 
street,  and  the  s'treet  lights  were  out;  the  evi- 
dence not  showing  that  the  absence  of  lights 
was  due  to  its  negligence. 

ApiK>a]  from  district  court,  Grayson  county; 
Don.  A.  Bliss,  Judge. 

Action  by  Anna  Warreu  against  the  city 
of  Denison  and  the  Denison  Light  &  Power 
Company  for  personal  injuries.  ITrom  a 
judgment  for  plaintiff  against  it  alone,  de- 
fendant city  appeals.     Reversed. 

Decker  &  Harris,  for  appellant 

RAINEY,  J.  This  suit  was  filed  by  Anna 
Warren,  appellee,  against  the  city  of  Deni- 
son, appeUant,  and  the  Denison  Light  & 
Power  Company,  a  private  corporation,  for 
damages  on  account  of  certain  injuries  al- 
leged by  her  to  have  been  caused  by  the  neg- 
ligence of  appellant  in  grading  its  streets, 
and  in  falling  to  keep  them  properly  lighted, 
and  by  failure  of  said  corporation  to  furnish 
the  lights  on  said  streets  it  had  contracted 
with  appellant  to  furnish.  Appellant  plead- 
ed over  against  said  private  corporation  on 
an  alleged  contract  to  furnish  lights  on  ap- 
pellant's sti-eets,  claiming  that  appellee's  In- 
jury, if  she  had  received  any,  was  caused  by 
the  failure  of  said  private  corporation  to 
comply  with  said  contract.  The  trial,  on  De- 
cember 23,  1893,  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  against  appel- 
lant for  $2,500  and  costs,  but  In  favor  of  said 
private  corporation,  against  both  appellee 
and  appellant,  and  from  this  judgment  appel- 
lant has  perfected  this  appeal. 

The  foregoing  statement  is  taken  -from  the 
brief  of  appeUant  Appellant  assigns  23  er- 
rors, but  the  decision  of  one  disposes  of  the 
case,  and  we  will  not  discuss  the  others. 
The  assignment  which  we  deem  necessary  to 
consider  Is,  in  substance,  that  under  the 
facts  shown,  the  city  of  Denison  was  not 
guilty  of  negligence,  and  therefore  appellee, 
Warren,  was  not  entitled  to  recover. 

The  city  of  Denison  is  a  municipality  duly 
Incorporated  under  the  general  incorporation 
act  of  the  state  of  Texas,  by  which  it  had 
"full  power  ond  authority  to  grade,  gravel, 
repair,  pave  and  otherwise  Improve  any  ave- 
nue, street  or  alley,  or  any  portion  thereof 

1  Application  for  writ  of  error  by  appellee  dis- 
niisscd  for  svunt  of  jurisUictiou.  See  3U  S.  W. 
401. 
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■within  the  limits  of  said  city."  Laws  1875, 
p.  148,  §  126.  In  pursuance  of  the  power 
anthoriaed  by  its  charter.  It  bad  graded 
Woodard  street  below  tbe  level  of  the  prl- 
Tate  lots  abutting  tbereon.  Woodard  street 
crossed  Armstrong  avenue.  The  two  run  at 
right  angles  with  each  other.  At  the  inter- 
flection  of  these  streets,  tbe  surface  of  the 
streets  and  ubuttiog  lots  was  level.  The 
grade  of  Woodard  street  east  from  Arm- 
strong avenue  gradually  became  lower  than 
abutting  lots  until  at  the  point  where  -Mrs. 
Warren,  appellee,  was  injured,  the  street 
and  sidewalk  were  about  two  or  three  feet 
lower  than  the  level  of  abutting  lots.  Mrs. 
Warren  was  a  physician.  The  substance  of 
her  testimony  as  to  bow  she  was  injured, 
taken  in  part  from  her  counsel's  brief.  Is  as 
follows:  "She  was  detained  on  professional 
business  until  after  dark  on  tbe  night  that 
flhe  was  injured;  that,  when  she  started 
home,  she  found  that  it  was  very  dark;  that, 
when  she  got  onto  Woodard  street  (which 
was  her  nearest  and  best  way  liome),  she 
crossed  from  the  soyth  to  the  north  side  of 
same.  Just  west  of  its  intersection  with  Arm- 
strong avenue;  that  Woodard  street  had  been 
excavated  eastward  from  said  Armstrong 
avenue  to  a  depth  of  about  two  feet  below 
the  adjoining  north-side  lots  on  said  street, 
but  that  there  was  no  excavation  In  said 
Armstrong  avenue,  and  that  there  was  a 
gradual  incline  eastward  on  the  north  side 
of  Woodard  street,  and  on  tbe  east  side  of 
Armstrong  avenue,  leading  up  onto  the  lots 
on  the  north  side  of  Woodard  street,  from 
which  she  fell;  that  the  incline  led  up  onto 
the  lot  on  tbe  northeast  Intersection  corner 
of  said  street  and  avenue;  that  there  was 
no  fence  on  tbe  north  side  of  said  Woodard 
street,  and  the  fence  on  the  east  side  of  said 
avenue  was  removed  for  aliout  20  feet  back 
from  said  northeast  intersection  comer,  along 
the  east  side  of  Armstrong  avenue.  'It  was 
so  dark  that  I  could  not  see  where  I  was  go- 
ing, and  I  walked  up  this  incline  from  said 
avenue,  going  east,  thinking  that  I  was  on 
the  sidewalk  on  said  Woodard  street,  and 
did  not  know  where  I  was  until  I  walked 
against  a  bush,  and  stepped  back,  fell  over 
the  embankment  caused  by  the  excavation  of 
Woodard  street  to  a  depth  of  about  two  feet, 
and  onto  the  sidewalk  of  said  street,  and 
was  injured.'"  She  further  testified:  "1 
lived  about  four  blocks  northeast  of  the  place 
where  I  was  hurt.  I  knew  that  some  work 
bad  been  done  at  tbe  point  where  I  fell,  and 
I  had  been  along  there  a  few  days  before  I 
was  hurt;  but  I  did  not  know  the  condition 
of  the  place,  for  I  had  never  paid  any  atten- 
tion to  it,  or  liad  my  attention  called  to  Its 
condition,  and  I  did  not  go  that  way  very 
often,  and  I  had  not  paid  any  attention  to  tbe 
place.  There  was  an  electric  light  at  the 
first  street  crossing  north  of  where  I  was 
hurt,  being  about  300  feet  away,  but  It  was 
not  burning.  If  It  bad  been  burning.  It 
would  have  thrown  a  light  on  Armstrong  ave- 
nue where  I  went  upon  the  lot,  and  I  could 


have  seen  where  1  was,  and  would  not  have 
gone  upon  the  lot,  but  would  have  kept  in 
Woodard  street,  and  then  I  would  not  liave 
been  hurt."  The  mayor  of  the  city  of  Deni- 
son  testified:  "The  grading  on  Armstrong 
avenue  on  the  east  side  thereof,  where  it  in- 
tersects the  north  side  of  Woodard  street, 
bad  been  graded  in  such  a  way  that  a  person 
walking  east  along  Woodard  street,  on  the 
north  side  thereof,  could  walk  up  onto  the 
lot  east  of  Armstrong  avenue,  and  on  the 
north  side  of  Woodard  street,  without  know- 
ing that  they  had  left  the  street  or  avenue, 
if  it  was  dark."  There  is  no  contention  that 
there  was  any  negligence  on  the  part  of  the 
city  in  grading  said  street,  further  than  mak- 
ing said  street  lower  than  the  abutting  lot  at 
the  point  where  appellee  was  hurt,  and  leav- 
ing It  on  a  level  at  the  Intersection  of  the 
two  streets.  The  street  was  In  good  repair, 
and  was  not  dangerous  to  travel.  Plalntiffl's 
Injury  was  occasioned  by  her  starting  from 
the  street,  and  walking  some  30  feet  over  a 
private  lot,  before  she  fell  and  was  injured. 

Cities  are  required  to  keep  their  streets  and 
alleys  in  good  repair,  and  are  required  to 
erect  barriers  "where,  in  traveling  near  the 
edge  of  the  way,  there  is  danger  of  being 
precipitated  down  an  embaukuieut,  or  into 
an  excavation,  or  Into  water."  Sparhawk  v. 
City  of  Salem,  1  Allen,  30.  In  treating  of 
this  question,  the  court,  in.  case  nf  Murphy 
T.  Inhabitants  of  Gloucester,  105  Mass.  470, 
say:  Cities  "are  iKiund  to  erect  suitable 
railings  or  barriers  where  a  dangerous  place 
exists  In  such  close  proximity  to  the  highway 
as  to  render  the  use  of  the  highway  for  pur- 
poses of  travel  unsafe.  But  they  are  not 
obliged  to  erect  barriers  to  prevent  or  warn 
travelers  from  straying  from  the  highway, 
where  there  Is  no  dangerous  place  within 
such  close  proximity."  In  the  case  Just 
quoted,  the  plalntifC,  on  a  dark  night,  passed 
out  of  the  limits  of  the  highway,  and  fell  Into 
a  dock  some  25  feet  away.  The  land  be- 
tween the  dock  and  street  was  level,  and 
there  was  no  railing  or  other  Ijarrier  to  warn 
him  of  danger.  The  court  held  there  could 
be  no  recovery.  We  think  that  case  states 
the  true  doctrine.  See,  also,  Goodln  v.  City 
of  Dee  Moines,  55  Iowa,  07,  7  N.  W.  411; 
Pufter  V.  Inhabitants  of  Orange,  122  Mass. 
3S9;  2  Dill.  Mun.  Corp.  1019;  City  of  De- 
troit V.  Beckman,  34  Mich.  125;  Carr  v. 
Northern  Liberties,  35  Pa.  St.  324.  We  are 
of  the  opinion  that  the  evidence  fails  to  show 
that  fhero  was  such  a  dangerous  place  con- 
tiguous to  the  street  as  to  warrant  a  finding 
that  there  was  negligence  in  the  construc- 
tion of  the  street,  or  in  failing  to  erect  bar- 
riers to  prevent  travelers  from  walking  up 
onto  the  private  lot;  nor  does  tbe  evidence 
show  negligence  on  the  part  of  tbe  city  in 
not  having  the  street  lighted  on  this  particu- 
lar night.  Therefore  plaintiff  is  not  entitled 
to  recover  from  the  city. 

In  view  of  the  conclusion  here  reached  as 
to  the  liability  of  the  city,  we  deem  It  un- 
necessary to  discuss  the  liability  of  the  Deni- 
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son  Light  &  Power  Company  to  the  city. 
The  judgment  la  reversed,  and  the  cause  re- 
manded. 


BURTON  T.  LAING. 

(Court  of  Civil  Apponls  of  Texas.     Jan.  18, 

1896.) 

Street  iMrRovEMBNTs—AoKKBMENT  BT  Abottino 
OWN'BK  TO  Pay  His  Share. 

An  abutting  owner  who  agrees  with  one 
having  a  contract  with  a  city  to  improve  a 
street  to  pn>  his  pro  rata  share  of  the  cost  of 
improving  the  street  is  personalljr  liable  for 
such  amount  if  the  improvement  is  completed 
in  accordance  with  the  contract. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Jud^c 

Action  by  Mnry  A.  Burton  against  Joseph 
Lalng  to  remove  a  cloud  occasioned  by  the 
sale  of  plaintiff's  land  under  a  special  as- 
sessment for  street  improvements.  Plaintiff 
recovered  judgment,  and  defendant  was  per- 
mitted to  file  a  trial  amendment  as  to  the  Is- 
sues presented  by  his  cross  bill,  such  amend- 
ment being  substantially  a  suit  to  recover 
the  amount  of  said  assessment  by  virtue  of  a 
contract  by  plaintiff  to  pay  her  pro  rata 
share  of  the  cost  of  the  improvement.  From 
a  judgment  In  favor  of  defendant  on  his 
amended  cross  bill,  plaintiff  appeals.  Af- 
firmed. 

H.  I.  PhlUips,  for  appellant  Watts,  Ald- 
redge  &  Eckford,  for  appellee. 

RAINR¥,  J.  This  was  a  suit  brought  by 
appellant  to  remove  a  cloud  from  title,  alleged 
to  exist  by  reason  of  a  sale  of  the  land  un- 
der a  special  tax  assessment  levied  by  the 
city  of  Dallas,  to  Improve  a  certain  street  on 
which  said  lot  of  land  fronted.  Various 
grounds  of  irregularity  were  set  out  In  the 
petition  as  to  the  illegality  of  the  manner  In 
which  such  assessment  was  made.  Appel- 
lee answered,  pleading  the  validity  of  said 
sale,  authority  of  the  city  of  Dallas  to  levy 
such  taxes  and  make  the  assessment,  and, 
further,  that,  when  the  street  was  Improved, 
appellant,  by  her  written  agreement,  agreed 
to  pay  for  her  proportional  part  of  such  Im- 
provement. Appellant  excepted  to  said  an- 
swer on  the  ground  that  the  statements  made 
therein  did  not  show  that  such  sale  was  le- 
gal. This  exception  was  sustained.  Per- 
mission was  given  appellee  to  amend,  which 
he  did,  abandoning  any  claim  to  the*  prop- 
erty under  the  sale,  and  set  up  a  contract 
made  by  appellant  for  the  payment  of  her 
proportional  part  of  said  taxes.  Various  ex- 
ceptions were  urged  against  this  answer, 
which  were  overruled  by  the  court.  As  the 
case  now  stands  in  this  court,  the  only  ques- 
tion Involved  Is  the  ruling  of  the  court  on 
the  exceptions  to  the  trial  amendment,  and 
whether  or  not  the  court  was  Justified  In 
rendering  personal  judgment  against  appel- 
lant for  the  cost  of  said  Improvement 


We  think  the  allegations  of  the  petition 
were  not  subject  to  the  vices  alleged  In  the 
demurrers,  and  there  was  no  error  com- 
mitted by  the  court  In  so  holding.  We  are 
further  of  the  opinion  that  the  evidence  ful- 
ly shows  that  the  appellant  made  the  con- 
tract as  alleged,  for  the  payment  of  her  pro- 
portional part  of  said  Improvements.  We  also 
think  that  the  evidence  fully  sustains  the 
finding  of  the  court  that  the  Improvements 
were  made  according  to  the  contract  and 
that  the  appellant  Is  liable  therefor.  Finding 
no  error  In  the  judgment  the  same  U  af- 
firmed.  Affirmed. 


CHRISTIAN  T.  HUGHES  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Feb.  22, 
1896.) 

CONSTRUOTIVB  NoTICB— RECITAL  IH  DbBD— ASSIOX- 

MBST  roK  Benefit  of  Crbditobs — Uiobts 

OF   ASSIOMBE. 

1.  Where  a  grantee  assumes  payment  of 
notes  executed  by  his  grantor  for  the  price  of 
the  land,  a  recital  in  the  Beed  under  which  the 
grantor  acquired  title,  that  such  notes  are  se- 
cured by  a  deed  of  trust,  is  notice  to  the  grantee 
of  the  existence  and  terms  of  the  trust  deed. 

2.  An  assignee  for  the  benefit  of  creditors 
can  assert  no  better  rights  than  his  assignor 
had  before  the  assignment 

Error  from  district  court,  Dallas  county; 
R.  E.  Burke,  Judge. 

Action  by  William  Christian  against  George 
V.  Hughes  and  others  to  redeem  from  a 
sale  under  a  deed  of  trust  and  for  other  re- 
lief. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

K.  R.  Craig  and  Wm.  Thompson,  for  plain- 
tiff in  error. 

FINLEY,  J.  This  suit  was  filed  August  1, 
1891,  and  was  to  set  aside  and  redeem  from 
a  sale  of  certain  lots  In  the  city  of  Dallas, 
made  by  J.  D.  Crutcher  as  trustee,  to  recov- 
er the  lands  so  sold,  as  well  as  to  vacate  a 
deed  of  trust  held  by  the  Security  Mortgage 
&  Trust  Company;  or,  In  default  of  that, 
for  a  recovery  subject  thereto,  and  to  set 
aside  a  conveyance  of  a  part  of  the  land, 
made  by  George  V.  Hughes,  claiming  under 
the  trustee's  sale  to  M.  W.  Russey,  as  well 
as  generally  an  adjustment  of  the  equities  of 
all  parties.  All  the  defendants  appeared  and 
answered.  The  case  was  tried  without  a 
Jury  April  18,  1893,  and  judgment  rendered 
for  defendants.  Plaintiffs  filed  petition  and 
bond  for  writ  of  error  as  well  as  assignments 
of  error,  April  2,  1804.  Service  was  accepted 
by  all  defendants  In  error  by  Indorsement  on 
petition  therefor. 

The  following  facts  were  established  upon 
the  trial:  (1)  Ophelia  Eaklns  was  the  agreed 
common  source  of^itle.  (2)  Ophelia  Eakins 
conveyed  the  land  to  Moses  C.  Gray,  recit- 
ing the  consideration  In  this  language:  "$!jOO. 
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of  which  the  sum  of  |100  Is  hi  cash  paid, 
and  four  notes  of  even  date,  for  $175  each, 
payable  respectively,  in  1,  2,  3,  and  4  years 
from  date,  with  interest  from  date  at  the  rate 
of  ten  per  cent  per  annum,  payable  semiannu- 
ally, the  same  secured  by  deed  of  trust  on  said 
land  hereinafter  mentioned;  these  notes  being 
a  yendor's  lien  on  the  land  herein  conveyed." 
This  deed  was  executed  January  4,  1888, 
and  filed  for  record  same  date,  and  was  duly 
recorded.  (3)  Moses  C.  Gray  executed  a  deed 
of  trust  upon  the  land  to  secure  the  unpaid 
purchase  money,  ccmstituting  J,  D.  Crutcher 
the  trustee.  This  deed  of  trust  was  executed 
January  4,  1888,  acknowledged  January  4, 
1801,  filed  for  record  April  6,  1891,  and  re- 
corded April  9,  1891.  It  recited  that  It  was 
executed  "to  secure  payment  of  four  notes 
of  even  date,  for  $175  each,  with  12  per  cent 
interest,  interest  payable  semiannually,  due  1, 
2,  3,  and  4  years,  respectively,  and  providing 
for  attorney's  fees  in  case  of  suit,  payable 
to  Ophelia  Ealcins";  and  conveying  the  land 
in  controversy:  authorizing  the  trustee,  in 
default  of  the  payment  of  any  one  of  the 
notes,  at  the  request  of  the  holder,  to  sell 
the  property  at  public  auction  for  cash  at 
the  door  of  the  courthouse  in  the  city  of  Dal- 
las, after  having  given  20  days'  notice  by 
posting  on  the  bulletin  board  in  the  court- 
bouse;  the  proceeds  of  such  sale  to  be  ap- 
plied—First, to  cost  and  exjjense  of  execut- 
ing the  trust,  including  a  fee  to  the  trustee; 
second,  to  the  payment,  ratably,  of  said  notes 
then  unpaid,  principal  and  accrued  interest 
adding:  "It  being  understood  that  when  de- 
fault sl)all  be  made  in  the  payment  of  any 
of  said  notes,  all  the  others  shall  at  once 
become  due  and  payable  at  the  option  of  the 
holder  thereof;"  third,  balance  of  the  money 
to  be  paid  to  the  grantor.  (4)  Moses  C. 
Gray  conveyed  the  land  to  U.  H.  Waggener, 
Octol)er  9,  1888,  and  the  deed  was  filed  for 
record  November  27,  1888,  and  duly  recorded. 
This  deed  recited  the  consideration  to  be  "$1- 
253.47,  paid  as  follows:  Five  hundred  dollars 
cash,  the  receipt  of  which  is  hereby  aclcnowl- 
edged,  and  the  assumption  by  the  said  R.  H. 
Waggener  of  4  certain  notes  executed  Janu- 
ary 4,  1888,  by  said  Moses  C.  Gray,  each  in 
the  sum  of  $175,  payable  to  Ophelia  Bakins, 
or  order,  1.  2,  3,  and  4  years  after  date,  with 
10  per  cent.  Interest  per  annum  from  date 
until  paid,  payable  seuiianuualiy;  said  notes 
and  interest  at  this  date  amounting  to 
$753.47."  (5)  R.  H.  Waggener,  individually 
and  as  a  member  of  a  firm  of  partners,  exe- 
cuted a  statutory  deed  of  assignment  for  the 
benefit  of  creditors,  naming  William  Chris- 
tian as  assignee.  This  deed  of  assignment 
was  executed  Octol)er  13,  1890,  was  duly  re- 
corded, and  plaintiff  qualified  as  assignee. 
The  deed  conveyed  all  the  property,  both 
real  and  personal,  of  R.  H.  Waggener,  except 
such  as  was  exempt  from  execution;  not  par- 
ticularly specifying  this  lot  of  land.  (6)  J. 
D.  Crutcher,  trustee,  conveyed  the  land  to 
Charles  S.  Swindells,  April  7,  1801,  and  the 


deed  was  recorded  two  days  thereafter.  Th« 
deed  recites  a  consideration  of  $100,  and  the 
further  recitals:  "Whereas,  on  January  4, 
1888,  Moses  C.  Gray  executed  and  delivered 
t»  me  J.  D.  Crutcher  a  deed  of  trust  of  said 
date,  whereby  to  secure  Mrs.  Ophelia  Ealcins 
In  payment  of  four  notes,  each  for  $175,  dat- 
ed January  4,  1888,  and  due,  respectively,  in 
one,  two,  three,  and  four  years  after  date 
thereof,  each  bearing  12  per  cent  interest  per 
annum.  Interest  payable  semiannually,  he 
conveyed  to  me,  the  said  trustee,  in  trust,  the 
following  described  land;  and  whereas,  de- 
fault lias  been  made  In  the  payment  of  the 
third  of  said  notes,  though  same  is  long  since 
due  and  payable,  and  Mrs.  Ophelia  Ealdns, 
the  holder  of  said  notes,  has  since  said  de- 
fault requested  me,  the  said  trustee,  to  sell 
said  property  Qand)  in  accordance  with  the 
provisions  in  said  trust,  and  for  the  purpose 
of  paying  said  note,"  etc.  Then  following 
with  recital  of  advertisement  and  sale  of  the 
land  to  grantee,  describing  the  land  in  con- 
troversy. (7)  Charles  S.  Swindells  conveyed 
the  land  to  George  V.  Hughes,  April  13, 1801. 
The  deed  was  filed  for  record  same  day,  and 
duly  recorded,  and  recited  a  consideration 
paid  of  five  dollars.  (8)  May  7, 1801,  George 
V.  Hughes  borrowed  from  the  Security  Mort- 
gage &  Trust  Company  the  sum  of  $500,  and 
to  secure  the  same  executed  a  deed  of  trust 
upon  the  northwest  half  of  the  lot  of  land 
to  J.  T.  Dargan,  trustee.  The  loan  was  made 
after  an  examination  of  the  record  title,  and 
without  any  notice  of  any  claim  adverse  to 
that  of  Hughes,  except  such  as  might  arise 
from  the  reconl  of  the  deed  of  Gray  to  Wag- 
gener. (9)  August  3,  1S92,  J.  T.  Dargan,  as 
trustee,  conveyed  the  said  northwest  lialf  of 
the  lot  to  the  Security  Mortgage  &  Trust 
Company  under  a  foreclosure  and  sale  made 
on  the  first  Tuesday  in  July,  1892,  under  the 
said  deed  of  tmst  from  Hughes  to  Dargan. 
(10)  May  4,  1891,  George  V.  Hughes  convey- 
ed the  southeast  half  of  the  lot  of  land  to  M. 
W.  Russey.  The  deed  recites  a  consideration 
of  $1,000,— $500  paid  and  $500  secured  by 
notes.  (11)  When  R.  H.  Waggener  bought 
the  land  he  had  no  actual  Icnowiedge  of  the 
fact  that  the  notes  executed  by  Moses  C. 
Gray  to  Ophelia  Eakins,  the  payment  df 
which  he  assumed,  were  secured  by  deed  of 
tmst  upon  the  land.  (12)  William  Christian, 
assignee,  had  no  actual  knowledge  that  there 
was  purchase  money  due  upon  the  land  un- 
til ITebruary  25,  1891,  when  he  learned  that 
fact  through  a  letter  from  W.  N.  Vernon,  a 
former  clerk  of  Waggener,  who  lived  in  Dal- 
las. Christian  lived  In  Houston,  Tex.  He 
then  wrote  to  Vernon,  to  have  the  notes  sent 
to  a  bank  in  Houston  for  collection,  and  he 
would  pay  them;  but  If  the  holders  of  the 
notes  would  not  do  this,  to  pay  them  off  him- 
self, and  draw  on  him  (Christian)  for  the 
money.  Christian  did  not  actually  know  of 
the  deed  of  trust  until  after  the  sale  there- 
under. In  the  early  part  of  1891,  the  third 
note  due  upon  the  land  was  presented  to  R. 
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U.  Waggener  for  payment,  through  the  Na- 
tional Exchange  Bank  of  Dallas.  He  inform- 
ed the  bank  of  the  assignment  -which  he  had 
made,  and  requested  that  the  note  be  pre- 
sented to  the  assignee,  Christian,  who  would 
pay  it.  In  the  early  part  of  1891  the  said 
note  was  presented,  through  the  City  Na- 
tional Bank  of  Dallas,  to  Cooper  &  Robhtson, 
AS  agents  of  R.  H.  Waggener,  for  payment 
The  collector  of  the  bank  was  informed  of 
the  assignment,  and  was  told  that  the  as- 
signee, William  Christian,  of  Houston,  would 
probably  pay  it  Cooper  &  Robinson  immedi- 
ately wrote  to  William  Christian  of  the  pres- 
entation of  the  note.  In  a  few  days  there- 
after W.  N.  Vernon  called  at  their  office,  and 
Inquired  as  to  the  note.  Robinson  went  with 
Vernon  to  the  bank,  inquired  about  the  note, 
and  learned  that  it  had  been  returned  to  the 
owner  in  Corslcana,  Tex.  Mr.  Vernon  asked 
the  bank  to  get  the  note  sent  back  to  Dallas, 
And  he  would  pay  it,  or  have  it  paid;  and 
the  officer  of  the  bank  promised  to  do  so. 
No  further  effort  was  made  to  pay  the  note, 
and  on  accoimt  of  default  In  Its  payment  the 
lot  was  thereafter  sold  under  the  deed  of 
trust  as  before  recited.  No  actual  knowl- 
edge of  the  sale  was  bad  by  the  assignee,  or 
his  agent,  Vernon,  until  after  Swindells  con- 
veyed the  land  to  Hughes,  when  Vernon  pro- 
posed to  Hughes  to  pay  him  the  amount  of 
the  past-due  note,  Interest  on  the  other  note, 
and  whatever  expense  bad  been  incurred,  if 
Hughes  would  give  up  his  title  under  the 
trustee's  sale. 

Conclusions  of  Law. 

1.  The  assignee,  Christian,  stands  In  the 
same  attitude  tliat  R.  II.  Waggener  would 
occupy  if  be  bad  not  made  an  assignment 
■of  his  property  for  the  benefit  of  creditors, 
and  were  tlie  plaintiff  in  this  suit  The  as- 
signee can  assert  no  higher  or  additional 
rights  than  Waggener  himself  could  enforce. 

2.  The  deed  from  Ophelia  Eakins  to  Moses 
C.  Gray  is  a  link  In  the  chain  of  title  under 
which  the  plaintiff  claims,  and  the  recitals 
in  that  deed  yisited  notice  upon  him  of  the 
existence  and  terms  of  the  deed  of  trust 
executed  by  Gray  to  Crutcber,  trustee,  to 
secure  the  payment  of  the  four  purchase- 
money  notes  executed  by  Gray  to  Ophelia 
Eakins,  the  payment  of  which  was  assumed 
by  Waggener.  Willis  v.  Gay,  48  Tex.  469, 
470;  Robertson  v.  Guerin,  50  Tex.  317;  Gas- 
ton T.  Dashiell,  55  Tex.  51G,  .517;  16  Am.  & 
Eng.  Enc.  Law,  p.  708;  Graff  v.  Castleman, 
16  Am.  Dec.  754,  and  note;  Baker  v.  Mather, 
25  Mich.  51. 

3.  Having  full  notice  of  the  terms  of  the 
deed  of  trust,  and  having  assumed  the  pay- 
ment of  the  notes  secured  thereby,  and  hav- 
ing defaulted  In  the  payment  of  the  notes, 
and  allowed  the  property  to  be  sold  under 
the  deed  of  trust,  and  to  pass  to  remote  pur- 
chasers, Waggener's  right  of  redemption  lias 
teen  concluded. 

The  facts,  as  developed,  do  not  in  our  opin- 


ion, authorize  a  cancellation  of  the  several 
conveyances  and  the  redeeming  of  the  prop- 
erty by  Waggener's  assignee,  plaintiff  in  er- 
ror.   Judgment  affirmed. 

Additional  Conclusions  of  Fact 

(1)  The  deed  to  Charles  Swindells  from 
the  trustee  recited  the  payment  of  purchase 
money,  and  there  was  no  testimony  as  to  the 
payment  of  the  purchase  money  by  him.  (2) 
The  deed  from  Swindells  to  Hughes  recited 
payment  of  purchase  money,  and  there  was 
no  testimony  as  to  such  payment  (3)  The 
deed  from  Hughes  to  Russey  recited  payment 
of  purohase  money,  and  there  was  no  testi- 
mony as  to  such  payment  (4)  B.  H.  Wagge- 
ner, when  be  purchased,  paid  $500  in  prop- 
erty, and  assumed  the  i>ayment  of  the  ven- 
dor's lien-  notes  due  on  the  land. 


TEXAS  &  P.  RY.  CO.  v.  PADGETT.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  22, 

1896.) 

JUDOMENT — MiSDESCKIPTIOK  OF  VtRDIOT— INSTRUC- 
TIONS— Trial — Verdict.  • 

1.  Where  the  judgment  is  sustained  by  the 
\erdict,  the  fact  that  a  mistake  is  made  in  the 
judgment  in  the  description  of  the  verdict  does 
not  invalidate  the  judgment. 

2.  It  is  not  error  to  refuse  an  iastructioo 
sufficiently  covered  by  the  charge  already  giv- 
en. 

3.  In  an  action  against  a  railroad  company 
for  damages  to  plaintiff's  land  due  to  the  negli- 
gence of  defendant  in  constructing  its  roadbed, 
thereby  causing  the  land  to  be  overflowed,  it 
is  not  error  to  refuse  to  require  the  jury  to 
specify  in  their  verdict  the  several  items  of 
damages  allowed,  so  as  to  prevent  the' possibil- 
ity Of  a  second  recovery  for  the  same  fnjurios. 

Appeal  from  district  court.  Van  Zandt 
county;    Felix  J.  McCord,  Judge. 

Action  by  W.  J.  Padgett  against  the  Texas 
&  Pacific  Railway  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  H.  Gosseti.  for  appellant  Kearby  & 
Greer,  for  appellee. 

Conclusions  of  Fact  and  Law. 

LI6HTPOOT,  C.  J.  The  statement  of  the 
case  by  appellant  is  substantially  correct, 
as  follows:  W.  J.  Padgett  sued  the  Texas 
&  Pacific  Railway  Company,  In  tbe  district 
court  of  Van  Zandt  county,  for  the  sum  of 
91,975,  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  negligent  construc- 
tion and  maintenance  of  tbe  roadbed,  and 
the  failure  to  provide  sufficient  outlets  and 
brldgeways  by  defendant  company  for  the 
free  passage  of  tbe  water  flowing  down  the 
valley  of  Saline  creeK,  opposite  plaintiff's 
farm,  of  220  acres,  and  thereby  causing  tbo 
overflow  of  a  large  portion  of  said  farm, 
causing  sickness  in  plaintiff's  family,  doing 
damage  to  growing  crops,  switch  cane,  tim- 
ber, etc.    The  contention  by  appellant  was 
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that  Its  roadbed  was  carefully  and  skillful- 
ly constmcted,  and  that  openings  and 
brldgeways  had  been  provided  sufficient  to 
allow  the  passage  of  the  natural  flow  of 
water  down  the  valley  of  Saline  creek,  and 
that  plalntlfTs  land  bad  not  only  been  sub- 
ject from  time  Immemorial  to  overflow  from 
the  natural  flow  of  water  in  Saline  creek, 
but  also  from  back  water  from  Sabine  river, 
for  which  defendant  was  In  no  wise  re- 
sponsible. On  trial  April  5,  1894,  the  plain- 
tiff recovered  Judgment  in  the  sum  of  $560, 
from  which  the  railway  company  has  ap- 
pealed. 

The  facts  proved,  and  the  verdict  and  Judg- 
ment thereon.  Justify  the  conclusion  that 
the  charges  made  In  plaintiff's  petition  were 
substantially  correct,  and  that  appellant  was 
guilty  of  negligence  in  the  construction  and 
maintenance  of  its  roadbed,  in  its  failure 
to  provide  sufficient  outlets  for  the  flow  and 
free  passage  of  the  water  flowing  down  the 
valley  of  the  Saline  creek,  opiwslte  plain- 
tiff's farm,  of  220  acres,  thereby  causing  the 
overflow  of  a  large  portion  of  said  farm,  as 
alleged  in  plaintiff's  petition,  whereby  plain- 
tiff was  damaged  to  the  full  amount  found 
by  the  verdict  and  Judgment  below. 

1.  Appellant's  flrst  assignment  is  that  the 
conrt  erred  in  refusing  to  grant  appellant  a 
new   trial,   because  the  Judgment  does  not 
correctly  describe  the  verdict.    This  assign- 
ment  Is    not  well    taken.    The    Judgment  I 
would  be  good  If  sustained  by  the  verdict,  ! 
whether  it  was  set  out  in  the  Judgment  at  I 
all.    The  verdict  of  the  Jury  was  for  $560,  | 
in  favor  of  plaintiff.    The  Judgment  of  the 
court  was  for  that  amount;    and  a  mistake  I 
In  the  description  of  the  verdict  would  not  : 
avoid  the  Judgment. 

2.  The  second  assignment  of  error  is  to 
the  effect  that  the  court  erred  In  its  charge 
to  the  Jury  in  authorizing  any  finding  of  in- 
terest as  a  part  of  the  damages.  -  This  as- 
signment is  not  well  taken. 

3.  The  third  assignment  Is  as  follows: 
"The  court  erred  In  refusing  defendant's  spe- 
cial charge  No.  2,  wherein  the  Jury  was  in- 
structed that  if  they  found  from  the  evi- 
dence that  the  backing  of  water  and  conse- 
quent damage  to  plaintiff's  farm  was  caused 
In  part  by  high  water  from  Saline  creek,  and 
In  part  from  Sabine  river,  that  for  so  much 
of  the  damage  resulting  from  back  water 
from  Sabine  river,  defendant  would  not  be 
responsible."  The  court.  In  its  charge  to 
the  Jury,  especially  restricted  them  to  the 
finding  of  such  damage  as  might  have  result- 
ed from  high  water  from  Saline  creek;  and 
the  Jury  were  expressly  charged  by  the 
court  that  they  could  find  no  damage  from 
any  overflow  or  high  water  from  Sabine 
river.  The  charge  of  the  court  sufficiently 
covered  the  requested  charge,  and  it  was 
properly  refused. 

4.  The  fourth,  seventh,  eighth,  and  ninth 
assignments  of  error  complain  at  the  ruling 
of  the  conrt  In  falling  to  grant  a  new  trial 


upon  the  various  grounds  alleged,— because 
the  verdict  was  excessive,  and  against  the- 
preponderance  of  the  evidence.  The  verdict 
and  Judgment  are  amply  supported  by  the- 
testimony,  and  we  cannot  say  that  the  Judg- 
ment is  excessive. 

6.  In  the  sixth  assignment  of  error,  ap- 
pellant complains  that  the  court  erred  In 
refusing  the  special  charge  requested  by  ap- 
pellant, instructing  the  Jury  that.  In  the 
event  they  should  llnd  for  the  plaintiff,  the- 
verdict  should  be  Itemized  so  as  to  show  the 
damage  to  the  land,— that  which  was  perma- 
nent, and  the  different  items  of  It.  and  that 
which  was  only  temporary.  While,  in  cases 
of  this  character,  where  successive  suits 
have  been  or  may  be  brought  against  a  rail- 
way company  for  damage  done  to  a  farm. 
It  would  not  be  Improper  for  the  trial  court 
to  submit  the  case  on  special  issues,  so  that 
the  different  Items  of  damage  may  be  known 
and  distinctly  passed  upon,  so  that,  in.  the 
event  of  a  subsequent  suit,  there  would  be 
no  danger  of  a  second  recovery  for  the  sam& 
damage,  yet  we  cannot  say  that  It  was_  error 
for  the  court  to  refnse  to  do  so  In  the  ab- 
sence of  a  law  requiring  it. 

We  find  no  error  In  the  Judgment,  and  it  Is 
affirmed. 


WESTERN  UNION  TEL.  CO.  v.  TEAGUE. » 

(Conrt  of  Civil  Appeols  of  Texas.     March  7, 
1896). 

Tei.egkapb  Companies  —  Delat  m  Deuvert  or 

MBSSAOE— SUFFICIENCT  OF  EVIDENCE. 

A  telegram  addressed  to  plaintiff,  call- 
ing him  home  on  account  of  sickness  o!  Tiua  fa- 
ther, reached  the  receiving  office  at  8:43  p.  m., 
and  was  given  to  the  messenger  boy  at  9  p.  m. 
The  telegram  was  addressed  In  care  of  a  med- 
ical college  situated  just  beyond  free-delivery 
limits  of  the  telegraiui  office,  these  limits  ex- 
tending a  mile  from  the  office.  Street  cars- 
ran  by  defendant's  office  to  within  half  a  block 
of  the  college.  Plaintiff  boarded  a  block  be- 
yond the  college,  but  was  at  the  college  till  9:30 
o'clock  that  evening.  The  telegram  was  de- 
livered to  a  satoon  keeper  near  the  college  be- 
tween 10  and  11  o'clock,  the  messenger  collect- 
ing 15  cents  delivery  charges.  Plaintiff  did  not 
receive  the  telegram  until  9  o'clock  the  next 
morning,  too  late  to  catch  the  train,  and,  as  a 
result,  did  not  reach  home  before  his  father 
died.  HeM  sufficient  to  sustain  a  judgment 
for  plaintiff. 

Appeal  from  district  court,  Franklin  coun- 
ty;  John  L.  Sbeppard,  Judge. 

Action  by  J.  W.  Teague  against  the  West- 
em  Union  Telegraph  Company.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

W.  W.  Wllklns,  for  appeUant  Hiram 
Olass,  for  appellee. 

Conclusions  of  Fact 

RAINEY,  J.  At  8  o'clock  p.  m.,  January  8, 
1891,  J,  S.  Teague,  brother  of  appellee,  J.  W. 
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Teague,  filed  with  appellant's  agent  at  Mt 
Vernon,  Tez.,  the  following  message,  ad- 
dressed to  appellee,  at  Mempbia  Hospital  Col- 
lege, Memphis,  Tenn.:  "Pa  Is  very  sick  with 
pneumonia.  Come  at  once;"  the  charges  for 
its  delivery  being  paid.  The  message  was  at- 
tempted to  be  forwarded  to  appellee  imme- 
diately, but  was  delayed  20  minutes  at  Vt. 
Worth,  Tez.,  a  relay  office,  on  account  of  the 
operator  at  Ft.  Worth  not  responding  to  the 
call  of  the  agent  at  Mt  Vernon.  It  was  then 
forwarded,  and  received  by  appellant's  agent 
at  Memphis  at  8:43  p.  m.  same  day.  The 
message  was  then  delivered  to  the  messenger 
boy  at  9  o'clock  p.  m.  The  messenger  went 
out  to  near  the  college,  and  delivered  the 
message  about  10  or  11  o'clock  to  a  saloon 
keeper,  who  received  It,  the  messenger  boy 
stating  at  the  time  that  he  was  afraid  to  go 
to  the  college.  The  blank  on  which  the  mes- 
sage was  written  contained  this  provision: 
"Messages  will  be  delivered  free  within  the 
delivery  limits  of  the  terminal  office.  For 
delivering  at  a  greater  distance,  a  special 
chaise  will  be  made  to  cover  the  cost  of  de- 
liver^." The  free-delivery  limits  were  one 
mile  each  way  from  appellant's  office,  and  the 
hospital  was  situated  a  few  feet  beyond  the 
free-delivery  limits.  When  the  messenger 
boy  delivered  the  message  to  the  saloon  keep- 
er, he  collected  15  cents  as  extra  charges. 
Appellee  boarded  a  block  and  a  half  from  the 
college,  and  was  at  the  college  that  night 
until  0:30  o'clock.  It  was  the  custom,  how- 
ever, for  the  college  to  be  closed  at  9  o'clock 
each  night.  Street  cars  ran  by  the  office  of 
appellant,  and  to  within  a  half  block  of  the 
college,  which  was  a  little  over  a  mile  from 
appellant's  office.  It  took  about  six  minutes 
to  go  on  the  street  car  from  appellant's  of- 
fice to  the  college,  and  the  cars  ran  until  mid- 
night each  night  The  time  It  would  have 
taken  to  have  walked  from  the  appellant's  of- 
fice to  the  college  was  about  15  or  20  minutes. 
The  message  was  not  delivered  to  appellee 
until  the  following  morning,  at  about  9 
o'clock.  The  trains  leave  Memphis  for  Tex- 
as at  7:50  a.  m.  and  at  5:45  p.  m.  each  day. 
Had  the  message  been  delivered  to  appellee 
on  the  night  It  was  received  at  Memphis,  he 
could  have  taken  the  train  the  next  morning 
for  Texas,  and  reached  his  father's  bedside 
before  be  died.  As  It  was,  he  left  the  next 
evening,  at  5:45  p.  m.  (the  first  train  out  of 
Memphis  for  Texas  after  receiving  the  mes- 
sage); and,  when  he  reached  home,  his  fa- 
ther was  dead.  Appellee  suffered  great  men- 
tal distress  in  being  deprived  of  the  privilege 
of  reaching  and  seeing  his  father  before  he 
died,  which  was  caused  by  the  negligence  of 
the  appellant  In  failing  to  deliver  the  tele- 
gram. 

Conclusions  of  Law. 

The  evidrnce  Is  sufficient  to  sustain  the 
Judgment  of  the  court  below.  There  are  no 
material  errors  assigned  requiring  a  reversal 
of  the  Judgment,  and  the  same  is  affirmed. 


HOWELL  et  nx.  V.  STEPHENSON  et  aLi 

(Court  of  Civil  Appeals  of  Texas.     March  7, 
1896.) 

Homestead— What  CoxsriTtrrES— SrPFiciBXCT  o» 

EVIUBXCB. 

Where  defendants  execated  a  deed  of 
trust  in  which  they  covenanted  that  the  prem- 
ises conveyed  were  not  a  part  of  their  home- 
stead, and  that  they  had  a  homestead  else- 
where, occupied  by  them  as  such,  a  finding 
that  the  property  so  conveyed  was  not  the 
homestead  wui  not  be  disturbed  where  it  ap- 
pears that  at  the  time  of  the  execution  of  the 
trust  deed  defendants  did  not  in  fact  regard 
the  property  as  a  homestead,  but  occupied  other 
lands  as  residence  and  bnsiness  homesteads. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  of  trespass  to  try  title  by  Mary  A. 
Stephenson  and  others  against  J.  M.  Howell 
and  his  wife.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.     Affirmed. 

R.  D.  Coughanour,  for  a]H>eUantB.  J.  C. 
Patton  and  F.  M.  Etherldge,  for  appellees. 

LIOHTFOOT,  O.  J.  The  statement  of  the 
case  by  appellants  Is  substantially  correct 
as  follows:  This  is  an  action  of  trespass  to 
try  title,  insUtnted  February  11,  1806,  by 
Mary  A.  Stephenson,  Joined  pro  forma  by 
her  husband,  C.  B.  Stephenson,  plaintiffs, 
appellees  herein,  against  J.  Bf.  Howell  and 
his  wife,  Julia  Howell,  and  W.  A.  Smith, 
defendants,— the  said  J.  M.  Howell  and 
Julia,  his  wife,  being  appellants  herein,— for 
the  title  and  possession  of  a  triangular  piece 
of  ground  lying  in  the  city  of  Dallas,  and 
designated  as  lot  No.  5,  In  J.  M.  Howell's 
addition  to  said  city.  On  June  29,  1887,  ap- 
pellants executed  a  deed  of  trust  on  said  lot, 
together  with  other  lots,  to  J.  M.  Hays,  trus- 
tee, for  the  purpose  of  securing  Samuel  Arm- 
strong in  the  payment  of  a  certain  promis- 
sory note  for  |1,000,  and  Mary  A.  Stevens 
in  the  payment  of  another  promissory  note 
of  $500,  both  made  by  the  said  J.  M.  Howell, 
bearing  even  date  with  said  deed  of  trust, 
and  to  become  due  at  one  year  from  the  date 
thereof,  with  Interest  thereon  at  the  rate  of 
12  per  cent  per  annum,  payable  semiannual- 
ly; and  on  May  20,  18SQ,  appellants  execut- 
ed, or  attempted  to  execute,  another  deed  of 
trust  on  said  lot  No.  5  to  the  said  J.  M.  Hays, 
trustee,  for  the  purpose  of  securing  the  said 
Mary  A.  Stevens  in  the  payment  of  another 
promissory  note  for  $1,500,  made  by  the  said 
J.  M.  Howell,  payable  to  the  order  of  the 
said  Mary  A.  Stevens,  bearing  even  date 
with  the  said  deed  of  trust  and  to  become 
due  at  one  year  from  the  date  thereof,  wlti 
Interest  thereon  at  the  rate  of  12  per  cent 
per  annum,  payable  semiannually.  Both  of 
said  deeds  of  trust  contained  the  following 
recitation,  to  wit:  "We,  the  said  grantors 
herein,  covenant  with  the  said  grantees  here- 
in that  the  above  premises  are  no  part  of 
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oar  homestead,  and  that  we  have  a  home- 
stead elsewhere  In  Dallas  county^  Texas, 
now  occupied  by  us  a«  such."  Subsequent 
to  the  execution  of  said  first  deed  of  trust, 
and  prior  to  March  7,  1894,  the  said  Samuel 
Armstrong  died,  leaving  the  said  Mary  A. 
Stevens  his  sole  heir;  and  subsequent  to  the 
execution  of  said  last  trust  deed,  and  prior 
to  said  March  7,  1894,  the  said  Mary  A. 
Stevens  intermarried  with  the  said  C.  B. 
Stephenson.  On  June  29,  1890,  appellants 
sold  and  conveyed  25x80  feet  of  said  lot  No. 
5  to  the  said  W.  A.  Smith,  defendant,  as 
aforesaid.  On  March  7,  1894,  appellants 
having  made  default  in  the  payment  of  said 
promissory  notes,  the  said  J.  M.  Hays,  trus- 
tee, fweclosed  said  deeds  of  trust  on  said  lot 
No.  5,  by  selling  and  conveying  the  same  to 
the  Bald  Mary  A.  Stephenson  for  the  sum  of 
$500.  Appellees'  petition  is  In  the  ordinary 
form  of  an  action  of  trespass  to  try  title,  to 
which  appellants  Interposed  the  plea  of  not 
guilty,  and  by  proof  endeavored  to  show  that 
the  lot  in  controversy  was,  on  the  dates  of 
the  execution  of  said  deeds  of  trust,  a  part 
and  parcel  of  their  homestead,  and  that  it 
was  the  place  where  the  said  J.  M.  Howell, 
the  head  of  a  family,  as  nurseryman,  florist, 
horticulturist,  and  gardener,  exercised  his 
said  calling  and  business.  The  case  was 
tried  April  13,  1895,  by  the  court  without  a 
jury,  and  resulted  in  a  judgment  in  favor 
of  appellees  against  appellants  and  their  co- 
defendant,  W.  A.  Smith,  for  the  title  and  pos- 
session of  said  lot  No.  5,  and  costs  of  suit; 
and  that  the  defendant  W.  A.  Smith  have 
Judgment  over  against  the  said  J.  M.  Howell 
on  his  warranty  of  title  for  $1,500,  with  in- 
terest thereon  from  date  of  Judgment  at  the 
rate  of  6  per  cent  per  annuip,  from  which 
Judgment  Howell  and  wife  have  appealed. 

The  testimony  Introduced  on  the  trial,  the 
Judgment  thereon,  and  the  trial  court's  con- 
clusions of  fact,  which  are  supported  by  the 
evidence,  Justify  our  conclusion,  that  the 
deeds  of  trust  above  mentioned,  executed  by 
J.  M.  Howell  and  wife,  and  the  foreclosure 
of  the  same  by  the  trustee,  and  the  sale  of 
said  property  thereunder  by  the  trustee,  fixed 
the  title  to  the  same  In  appellee  Mary  A. 
Stephenson,  and  that  the  property  was  not 
the  homestead  of  the  appellants,  either  at 
the  time  of  the  execution  of  said  deeds  of 
trust,  or  either  of  them,  nor  at  the  time  of 
the  sale  of  the  property  thereunder  by  the 
trustee;  that  appellees  were  entitled  to  Judg- 
ment for  the  recovery  of  said  property,  and  that 
the  Judgment  below  is  fully  sustained  by  the 
facts.  Also  it  appears  that  Howell  and  wife 
sold  the  property  to  defendant  Smith  after  the 
said  deeds  of  trust  were  made,  and  executed 
to  him  a  warranty  deed  therefor  for  the  con- 
sideration of  $1,500,  which  was  paid,  and 
that  the  title  to  the  property  attempted  to 
be  conveyed  by  Howell  and  wife  to  said 
Smith  failed  by  reason  of  the  foreclosure  of 
said  deeds  of  trust,  and  that  said  Smith  was 
entitled  to  recover  over  against  said  Howell 


and  wife  the  amount  of  $1,500  and  Interest, 
embraced  in  the  Judgment  below. 

Tlie  appellants  In  an  able  and  exhaustive 
brief  present  numerous  questicMiB  of  fact  by 
their  different  assignments  of  error,  claim- 
ing that  the  court  erred  In  finding  as  a  fact 
that  the  property  was  not  the  homestead  of 
appellants  at  the  time  of  the  execution  of  the 
deeds  of  trust.  The  court  below  bad  before 
It  the  parties  and  the  numerous  witnesses, 
heard  their  testimony,  saw  the  manner  of 
their  testifying;  and,  the  question  of  fact 
being  strongly  controverted,  and  there  being 
ample  testimony  to  support  the  ruling  of  the 
court,  we  feel  constrained.  In  deference 
thereto,  to  uphold  its  finding  upon  the  home- 
stead question.  It  seems  from  the  testimony 
that  the  appellants  themselves,  at  the  time 
of  the  execution  of  the  deeds  of  trust,  did  not 
regard  the  property  in  controversy  as  a  part 
of  their  homestead,  and  in  the  deeds  of  trust 
they  recite  this  fact:  "We,  the  said  grantors 
herein,  covenant  with  the  said  grantees  here- 
in that  the  above  premises  are  no  part  of  our 
homestead,  and  that  we  have  a  homestead 
elsewhere  in  Dallas  county,  Texas,  now  oc- 
cupied by  us  as  such."  While  such  a  recita- 
tion would  not  be  considered  as  conclusive 
upon  the  question  of  homestead  if  in  truth 
and  in  fact  it  was  clearly  apparmt  that  such 
recitation  was  placed  in  the  instrument 
merely  to  evade  the  homestead  law,  but 
where  it  la  clear  from  the  testimony  of  the 
parties  themselves  that  they  did  not  regard 
the  property  in  controversy  as  their  homestead, 
and  where  It  appeared  that  their  residence 
homestead  was  elsewhere,  and  that  they  had 
also  another  place  aX  which  they  did  their 
nursery  business,  it  would  seem  but  a  mock- 
ery of  Justice  if,  as  an  afterthought,  they 
should  be  allowed  to  come  In  and  claim  this 
property  as  their  homestead,  when  it  was 
never  claimed  before  the  execution  of  the 
deeds  of  trust,  when  they  seemed  never  to 
have  considered  it  as  a  part  of  their  home- 
stead, and  it  was  not  such  in  fact  This 
property  was  clearly  not  a  part  of  their  resi- 
dence homestead,  and  whether  it  was  or  was 
not  a  part  of  their  business  homestead  was 
a  question  of  fact,  about  which  the  parties 
themselves  certainly  ought  to  have  had  some 
knowledge.  The  homestead  law  is  one 
which  was  enacted,  and  has  been  wisely  up- 
held, and  should  always  be  carefully  guard- 
ed by  the  courts;  but,  on  the  other  hand, 
the  courts  should  be  as  scrupulously  careful 
to  see  that  the  object  of  the  law  should  not 
be  defeated  by  allowing  parties  who  have 
borrowed  money  (m  property  which  was  not 
in  fact  a  part  of  their  homestead  to  sub- 
sequently claim  it  as  such,  to  the  detriment 
of  others.  We  find  that  the  conclusion  of 
the  court  below  to  the  effect  that  the  land 
In  controversy  was  not  the  homestead  of  ap- 
pellants at  the  time  of  the  execution  of  the 
deeds  of  trust  is  fully  sustained  by  the  facts 
and  by  the  law.  We  find  no  error  in  the 
Judgment,  and  it  Is  affirmed. 
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CITY  OP  DALLAS  et  al.  t.  EMERSON  et  al. 

(Court  of  Ciril  Appeals  of  Texas.     May  30, 

189C.) 

■MusioiPAMTiES  —  Void  AgsEsaiiBiiT  for  Strbbt 
Paving. 

1.  Where  a  city  contracts  for  paying,  lim- 
iting its  liability  to  one-third  of  the  cost,  and 
providing  that  the  contractors  were  to  look  to 
the  abutting  owners  for  the  balance,  an  as- 
sessment by  the  city  for  such  balance  is  void. 

2.  The  levy  of  an  assessment  for  a  public 
improvement  should  be  made  at  the  time  of 
the  contract,  and  based  on  estimates  of  the 
cost  of  the  work  in  front  of  each  abutting  lot. 

3.  The  amount  assessed  against  each  abut- 
ting lot  should  be  fixed  by  the  amount  of  the 
cost  of  the  work  in  front  of  each  lot. 

Appeal  from  district  court,  Dallas  coanty; 
Edward  Gray,  Judge. 

Action  by  S.  P.  Emerson  and  others 
against  the  city  of  Dallas  and  J.  C.  Bogle, 
city  collector,  for  an  injunction.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

This  suit  was  instituted  February  1,  1892, 
in  the  district  court  of  Dallas  county,  Tex., 
by  S.  P.  Emerson  and  11  other  property 
owners  on  Haskell  avenue,  in  the  city  of 
Dallas,  asking  for  a  temporary  injunction  re- 
straining the  city  of  Dallas  and  J.  C.  Bogle, 
their  attorneys,  agents,  and  servants,  from 
selling  the  property  of  petitioners  abutting 
on  said  street,  to  satisfy  a  Hen  claimed  on 
said  property  by  said  city  for  the  payment 
of  two-thirds  of  the  cost  of  the  grading, 
macadamizing,  curbing,  and  guttering  of 
said  Haskell  avenue,  levied  by  an  ordinance 
of  the  city  of  East  Dallas,— said  petitioners 
praying  that,  on  final  hearing,  said  injunc- 
tion be  made  perpetual;  that  they  have 
Judgment  declaring  said  ordinance  void,  and 
that  there  is  no  lien  on  said  properties,  as 
sought  to  t)e  enjoined,  etc.;  that  they  have 
Judgment  for  costs,  for  all  general  and  spe- 
cial relief  to  which  they  may  be  entitled,  etc. 
Defendants,  by  their  first  amended  original 
petition,  filed  October  12,  1802,  pleaded  the 
general  demurrer,  special  exception,  general 
denial,  and  special  pleas  upon  which  de- 
fendants went  to  trial.  The  case  was  tried 
without  a  jury,  October  9,  1893,  and  resulted 
In  a  Judgment  for  the  plaintiffs,  perpetuat- 
ing the  temporary  injunction  theretofore 
granted  by  the  court,  and  that  the  city  of 
Dallas  and  J.  C.  Bogle,  their  attorneys, 
agents,  and  servants,  be  perpetually  en- 
Joined  and  restrained  from  selling  the  said 
properties  of  plaintiffs  fronting  and  abut- 
ting on  Haskell  avenue,  city  of  Dallas,  state 
of  Texas,  for  the  purpose  of  paying  the  said 
tax  referred  to  above,  and  levied  upon  for 
the  purpose  of  paying  for  the  grading,  mac- 
adamizing, and  In-proving  Haskell  avenue, 
from  Ross  avenue  to  Armstrong  avenue,  and 
that  the  plaintiffs  recover  of  and  from  the 
defendants  their  costs  expended  in  the  case. 
Plaintiffs'  petition,  In  effect,  alleged  that 
the  city  of   East   Dallas,  prior  to  its  an- 


nexation to  the  city  of  Dallas,  by  act  of 
legislature,  acted  under  and  by  virtue  of 
the  general  laws  of  the  state  of  Texas  with 
reference  to  the  corporation  powers,  etc.,  of 
cities,  to  wit,  Sayles'  Rev.  Civ.  St  tit  17, 
cc.  1-10,  inclusive,  and  its  powers  with  ref- 
erence to  paving,  grading,  and  otherwise 
improving  its  streets  were  limited  by  the 
provisions  of  said  statutes,  during  the  en- 
tire time  that  said  B^st  Dallas  was  a 
city,  and  especially  at  the  time  covering 
the  transactions  set  forth  In  said  petition; 
that  there  was  an  understanding  upon  the 
part  of  the  contractors,  Incorporated  in  an 
ordinance  passed  by  the  city  of  East  Dal- 
las, to  tbe  effect  that  said  contractors  should 
hold  the  city  of  Ejast  Dallas  bound  for  ono- 
third  the  cost  of  said  Improvement,  and 
should  look  to  the  property  holders  person- 
ally for  two-thirds  of  said  costs,  and  wheth- 
er or  not  they  should  receive  such  two- 
thirds  would  depend  upon  the  terms  of  pri- 
vate arrangements  made,  or  to  be  made,  with 
said  property  holders  by  said  contractors; 
that  arrangements  were  made  with  some  of 
the  property  holders,  but  in  no  case  were 
liens  created  upon  the  property  or  proper- 
ties of  such  owners;  that  the  ordinance 
passed  by  the  council  of  the  city  of  East 
Dallas  was  fatally  defective,  and  was  for 
the  purpose  of  assisting  the  contractors  in 
the  collection  of  private  debts  due,  or  sup- 
posed to  be  due,  them;  that,  by  reason  of 
Irregularities  In  the  passage  of  said  ordi- 
nance in  the  pretended  levy  and  assess- 
ment, tbe  same  was  void  and  of  no  effect 
and  failed  to  fix  a  lien  upon  the  property 
sought  to  be  sold  by  the  defendants,  etc. 

McLaurIn  &.  Wozencraft  and  T.  A.  W^ork, 
for  appellants.  Gano,  Gano  &  Gano,  for 
appellees. 

PINLEY,  J.  (after  stating  the  facts).  The 
case,  as  stated,  was  tried  by  the  court,  with- 
out the  Intervention  of  a  jury;  and  the  rec- 
ord contains  no  findings  of  fact  prepared  by 
the  trial  judge.  A  statement  of  facts  is 
contained  In  the  record;  and  under  a  well- 
established  rule.  If  there  is  any  view  of 
the  facts  which  will  support  the  judgment 
rendered.  It  should  be  affirmed. 

The  record  before  us  Justifies  these  conclu- 
sions: (1)  Tbe  city  of  East  Dallas,  a  munic- 
ipal corporation,  acting  under  the  general 
Incorporation  laws  of  the  state,  entered  into 
an  agreement  with  Grlgsby  Bros,  to  macad- 
amize Haskell  avenue,  a  street  of  said  city. 
It  was  expressly  understood  and  agreed  be- 
tween the  city  council  and  the  contractors 
that  the  contract  was  not  made  under  and 
pursuant  to  the  terms  of  the  statute  author- 
izing the  city  to  contract  for  such  Improve- 
ment of  its  streets.  It  was  agreed  that  the 
city  should  pay  one-third  of  the  cost  of  such 
Improvement,  as  fixed  by  the  terms  of  the 
contract,  and  the  cost  of  street  Intersections, 
and    that   the   contractors    should    arrange 
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wltli  and  look  solely  to  the  abutting  prop- 
erty owners  for  two-thirds  of  the  cost  of 
the  work.  The  city  refased  to  become  even 
primarily  liable  for  the  two-thirds  of  the 
coat  for  which  the  contractors  were  required 
to  look  to  the  abnUlng  owners.  (2)  Under 
this  arrangement,  the  contractors  arranged 
with  a  large  number  of  the  abutting  owners 
to  pay  their  proportionate  shares  of  the  cost. 
This  contract  was  in  writing,  and  did  not 
Include  any   of  the  plaintiffs  In  this  suit 

(3)  Grigsby  Bros,  did  the  work  of  macad- 
amizing the  street,  and  the  city  paid  Its  part 
of  the  cost,  and  the  abutting  owners  with 
whom  the  contractors  expressly  contracted 
also  paid  the  amount  agreed  upon  by  them. 

(4)  After  the  woik  bad  been  partially  per- 
formed, at  the  Instance  of  the  contractors, 
and  for  the  purpose  of  enabling  them  to  col- 
lect part  of  the  cost  of  the  work  from  abut- 
ting owners  who  had  not  agreed  to  pay  for 
the  work,  the  city  attempted  to  lery  a  tax 
npoD  the  abutting  owners  along  said  street, 
assessing  against  each  lot  a  sum  equal  to 
the  proportion  which  the  number  of  front 
feet  bore  to  two-thirds  of  the  entire  cost 
of  the  ImproTement.  The  cost  of  the  Im- 
provement was  shown  not  to  be  uniform  In 
front  of  the  lots,  but  varied  considerably 
along  the  different  portions  of  the  street 
The  levy  of  the  tax  declares  that  the  sums 
shall  be  paid  In  five  equal  annual  install- 
ments, to  be  collected  as  other  taxes,  but 
does  not  state  when  such  sums  shall  fall 
due.  (5)  The  city  of  East  Dallas  was  sub- 
sequently, by  an  act  of  the  legislature,  ab- 
sorbed by  and  made  a  part  of  the  city  of 
Dallas,  which  seeks  to  enforce  the  levy  made 
by  the  city  of  Elast  Dallas. 

It  is  not  deemed  necessary  to  go  further 
Into  the  details  of  the  facts  established  on 
the  trial,  as  those  above  stated  are  consid- 
ered of  controlling  effect. 

The  authority  of  the  city  to  Incumber  the 
property  of  Its  citizens  with  such  a  charge 
as  Is  sought  here  to  be  enforced  Is  statutory, 
and  the  law  conferring  the  authority  must 
be  followed  and  substantially  complied  with 
by  the  city.  City  of  Dallas  v.  Ellison  (Tex. 
ClT.  App.)  30  S.  W,  1131;  Kerr  v.  City  of 
Oorslcana  (decided  by  this  court  at  present 
term)  35  S.  W.  694;  2  Dill.  Mun.  Corp.  { 
709,  note  1. 

The  levy  in  this  case  Is  void  for  these 
reasons:  (1)  The  contract  under  which  the 
work  was  performed  contemplated  that  the 
cost  of  the  work  In  excess  of  the  amount  to 
be  paid  by  the  city  should  be  provided  for 
by  voluntary  contract  with  the  abutting 
owners.  (2)  The  levy  of  the  tax,  if  author- 
ised at  all,  should  have  been  made  at  the 
time  the  contract  was  entered  Into,  and 
based  won  proper  estimates  of  the  cost  of 
the  work  in  front  of  each  lot.  (3)  The' 
amount  assessed  and  levied  against  each  lot 
^ould  be  fixed  by  the  amount  of  the  cost 
of  the  work  In  front  of  each  lot,  and  cannot 
be  determined  by  the  proportion  the  front 
v.£6s.w.na2— 20 


feet  bear  to  the  cost  of  the  entire  woric 
(4)  The  ordinance  making  the  levy  should 
fix  the  time  when  the  assessed  installments 
faU  due.  Sayles'  Rev.  Civ.  St.  tit  17,  arts. 
474-476,  and  authorities  above  cited. 

We  think  It  unnecessary  to  discuss  the 
several  assignments  of  error.  They  present 
no  reversible  error,  and  the  Judgment  of 
the  court  below  will  be  affirmed.    Affirmed. 


BONNER  V.  HUCKABT. 

(Court  of  Civil  Appeals  of  Texas.     March  21, 

1896.) 
Appeal  —  Omissiox  of  PLSAniNos  from  Recokd. 
Asaignmenta  of  error  in  regard' to  plead- 
ings cannot  be  considered  on  appeal  where  the 
record  does  not  contain  all  the  pleadings. 

Appeal  from  district  court,  Navarro  coun- 
ty; IlufUB  Hardy,  Judge. 

Action  by  E.  P.  Huckaby  against  J.  J.  Bon- 
ner. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Frost  Neblett  &  Standing,  for  appellant 
W.  W.  Ballew,  G.  W.  Hardy,  and  Kirven  & 
Boyd,  for  appellee. 

LIGHTFOOT,  C.  J.  This  suit  was  brought 
by  appellee  for  the  partition  of  several  differ- 
ent tracts  of  land,  and  for  an  accounting  for 
rents  among  the  owners.  The  partition  was 
granted,  of  which  neither  side  complains; 
but  a  Judgment  was  rendered  in  favor  of  ap- 
pellee against  appellant  for  $1,325.46  upon 
rent  accoimt  from  which  this  appeal  was 
taken.  Neither  the  original  petition  nor  any 
amended  petition  Is  brought  up  lu'  the  rec- 
ord, and,  as  pleading,  we  find  only  the 
second  supplemental  petition  of  plaintiff,  and 
the  first  amended  answer  and  the  first  supple- 
mental answer  of  the  defendant  From  the 
facts  set  out  in  the  record,  and  the  verdict 
and  Judgment  thereon,  we  conclude  that  ap- 
pellant and  appellee  Jointly  owned  all  the 
tracts  of  land  originally  in  controversy  in 
this  suit,  being  equal  owners  of  all  the  tracts 
except  the  tract  known  as  the  "Hanson  Sur- 
vey," in  which  appellee,  Huckaby,  owned  on:- 
third,  and  appellant,  Bonner,  owned  two- 
thirds;  that  by  mutual  agreement  between 
the  parties  about  1887,  appellant  took  pos- 
session of  certain  tracts  of  said  land,  and 
appellee  of  certain  other  tracts,  with  the  un- 
derstanding that  each  would  account  to  the 
other  for  the  rents  of  the  same  after  paying 
all  expenses  of  the  same;  and  on  such  mu- 
tual accounting  at  the  time  of  the  trial,  in- 
cluding Interest  c<^lected,  rents,  etc.,  appel- 
lant was  Indebted  to  appellee  to  the  amount 
found  in  the  verdict  and  Judgment. 

The  assignments  of  error  presented  by  ap- 
pellant In  regard  to  the  pleading  of  plaintiff 
below  cannot  be  considered,  for  the  reason 
that  neither  the  original  nor  amended  peti- 
tion is  brought  up  with  the  record.  The 
charge  of  the  court  fairly  presented  the  1»- 
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aues  to  the  Jury,  and,  while  there  was  a 
conflict  In  the  testimony,  there  la  sufficient 
evidence  to  sustain  the  verdict  The  Judg- 
ment Is  affirmed. 


HUFFMAN  et  al.  t.  WESTERN  MORT- 
GAGE &  INVESTMENT  CO..  liimited. 
(Court  of  ClTil  Appeals  of  Texas.     March  28, 
1896.) 

J\>REIGN-    COKPORATIONS— CONDITIOKS    FbKOBDBXT 

TO  Maixtaikiko  Aotiok  —  Neokrsart  Allkoa- 
TioNs  — Vbmdor  and  Pobohasbr  —  Assumptioh 

-OF  MOHTGAOE    DbBT  —  RbLBASB  —  LlABIMTT  OV 

Vbndeb  aftbb  Rblbasb. 

1.  A  state  may  lawfully  proliibit  foreign 
corporations — other  than  those  engaged  in  in- 
terstate or  foreign  commerce,  or  which  are  em- 
ployed by  the  federal  goTernment— from  trans- 
acting business  in  the  state  without  first  ob- 
taining a  permit. 

2.  In  an  action  by  a  foreign  corporation, 
4he  petition  mnst  allege  that  the  statutory  pre- 
-requisites  to  the  right  to  sue  have  been  com- 
plied with. 

8.  A  mortgagee  has  no  right  of  action 
jtgainst  his  mortgagor's  vendee,  who  assumes 
<the  debt,  but  is  released  before  he  has  been 
:accepted  by  the  mortgagee,  or  before  suit  is 
brought. 

Appeal  from  district  conrt,  Dallas  county; 
a.  E.  Burke,  Judge. 

Action  by  the  Western  Mortgage  &  Invest- 
ment Company,  Limited,  against  C.  H.  Huff- 
man and  others,  on  a  note,  and  to  foreclose  a 
deed  of  trust  securing  the  same.  A  demurrer 
to  the  answer  was  sustained,  and  defendants 
appeal.    Reversed. 

Robertson  &  Flrmin,  for  appellants. 

RAINET,  J.  Tills  Is  a  suit  by  appellee  to 
recover  on  a  note  executed  by  C.  H.  Huff- 
man, and  to  foreclose  a  deed  of  trust  given 
by  said  Huffman  and  wife,  to  secure  the  pay- 
ment of  said  note,  on  the  property  described 
tn  plaintiff's  petition.  Recovery  Is  also  sought 
against  M.  L.  Robertson,  who,  it  is  al- 
leged, assumed  payment  of  said  debt  to  ap- 
pellee. The  petition  alleged  "that  plaintiff 
is  a  foreign  corporation,  chartered  under  the 
laws  of  England,  and  Is  now,  and  has  been 
during  the  past  five  years,  engaged  In  loan- 
ing money  In  the  state  of  Texas,  with  a  gen- 
eral office  In  Kansas  City,  Missouri,"  etc. 
The  appellants  excepted  to  st^ld  petition  on 
the  ground  that  appellee  was  a  foreign  coi^po- 
cation,  and  there  was  no  allegation  In  Its  pe- 
tition that  It  had  obtained  a  permit  to  do 
business  In  this  state,  as  required  by  the  stat- 
ute. They  also  answered  specially  to  this  ef- 
.fect.  The  demurrer  to  the  petition  was  over- 
'  ruled,  and  the  demurrer  interposed  by  plain- 
tiff to  said  special  answer  was  sustained  by 
the  court 

The  act  of  the  Twenty-First  legislature 
<1889)  provides  that  any  foreign  corporation 
-"desiring  to  do  business  in  this  state,  or 
flolidt  business  In  this  state,  or  establish  a 
general  or  special  office  in  this  state,  shall 
t>e,  and  the  same  are  hereby  required  to  file 


with  the  secretary  of  state  a  duly  certifled 
copy  of  Its  articles  of  incorporation,  and  there- 
upon the  secretary  of  state  shall  Issue  to  such 
corporation  a  permit  to  transact  business  in 
this  state."  It  is  further  provided  that,  four 
months  after  that  date,  "no  such  corporation 
can  maintain  any  snit  or  action,  either  legnl 
or  equitable,  In  any  courts  of  this  state  upou 
any  demand,  whether  arising  out  of  contract 
or  tort  unless  at  the  time  of  such  contract  so 
made  or  tort  committed  the  corporation  has 
filed  its  articles  of  incorporation  under  the 
provisions  of  this  act  In  the  office  of  the 
secretary  of  state  for  the  purpose  of  procur- 
ing Its  permit."  Acts  1889,  p.  88.  In  the  case 
of  Horn  Sliver  Mln.  Co.  v.  State.  143  U.  S. 
305,  12  Sup.  Ct.  403,  the  court  In  discussing 
the  rights  of  a  foreign  corporation  to  transact 
business  In  states  other  than  those  by  which 
they  were  created,  quotes  with  approval  the 
following  language  from  Paul  v.  Virginia,  8 
WaU.  163-181:  "The  recognition  of  Its  ex- 
istence even  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  states,— a 
comity  which  Is  never  extended  where  the  ex- 
istence of  the  corporation,  or  the  exercise  of 
Its  powers.  Is  prejudicial  to  their  Interest,  or 
repugBant  to  tbelr  policy.  Having  no  abso- 
lute right  or  recognition  in  other  states,  but 
depending  for  such  recognition  and  the  en- 
forcement of  Its  contracts  upon  their  assent 
It  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper 
to  Impose.  They  may  exclude  the  foreign 
corporation  entirely,  they  may  restrict  Its 
business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of 
Its  contracts  with  Its  citizens  as  In  their 
Judgment  will  best  promote  the  public  Inter- 
est. The  whole  matter  rests  In  their  dis- 
cretion." And  the  court  further  says:  "This 
doctrine  has  been  so  frequently  declared  by 
this  court  that  It  mnst  be  deemed  no  longer  a 
matter  of  discussion,  if  any  question  can 
ever  be  considered  at  rest  Only  two  excep- 
tions or  qualifications  have  been  attached  to 
It  In  all  the  numerous  adjudications  In  wblcb 
the  subject  has  been  considered  since  the 
Judgment  of  this  court  was  announced,  more 
than  half  a  century  ago.  In  Bank  v.  Earle,  13 
Pet.  519.  One  of  these  qualifications  Is  that 
the  state  cannot  exclude  from  Ita  limits  a 
corporation  engaged  In  Interstate  or  foreign 
commerce,  established  by  the  decision  In 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  1,  12.  The  other  limitation  on 
the  i)ower  of  the  state  Is  where  the  corpora- 
tion Is  In  the  employ  of  the  general  govern- 
ment,—an  obvious  exception,  first  stated,  we 
think,  by  the  late  Justice  Bradley,  In  Stock- 
ton V.  Railroad  Co..  32  Fed.  9,  14.  As  that 
learned  Justice  said:  'If  congress  should  em- 
ploy a  corporation  of  shipbuilders  to  construct 
a  man-of-war,  they  would  have  the  right  to 
purchase  the  necessary  timber  and  Iron  In 
any  state  of  the  Union.'     And  this  court 
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In  citing  this  paaaage,  added,  'wlthoat  the 
permission  and  against  the  prohibition  of  the 
state.'  Pembinla  Con.  Silver  Mining  &  Mill- 
taig  Co.  Y.  Pennsylvania,  125  U.  S.  181,  18«, 
8  Sup.  Ct  737."  It  is  evident  from  the  allega- 
tions that  appellee  was  a  foreign  corx>oration, 
and  "was  not  engaged  either  in  interstate  or 
foreign  commerce.  It  follows  that  it  was 
necessary  for  it  to  have  a  permit  to  do  busi- 
ness in  this  state  before  it  could  maintain 
any  snlt  or  action  in  any  of  the  courts  of 
this  state.  See  Bateman  ▼.  Western  Star 
Milling  Co.,  1  Tex.  Civ.  App.  90,  20  S.  W. 
931;  Reed  v.  Walker,  2  Tex.  Civ.  App.  93,  21 
S.  W.  687.  The  appellee  not  being  entitled 
to  bring  the  salt  without  having  been  grant- 
ed a  permit  from  the  state  to  do  business  in 
this  state,  the  qnestion  arises,  is  it  neces- 
sary for  tb<>  petition  to  show  that  such  per- 
mit has  bren  granted?  The  state  having  pre- 
scribed this  requirement,  it  is  a  condition  pre- 
cedent to  the  right  of  appellee  to  sue;  and 
we  think,  in  order  for  a  foreign  corporation  to 
maintain  an  action,  that  the  allegations  of 
the  petition  should  show  that  the  statutory 
reqnisite  has  been  complied  with.  Insurance 
Ca  V.  Wright,  65  Vt  530.  The  court  there- 
fore erred  in  overruling  appellants'  exceptions 
to  the  petition,  and  also  erred  in  sustaining 
the  exceptions  to  defendants'  special  answer 
stating  the  want  of  a  permit  by  appellee  to  do 
business  in  this  state. 

In  the  answer  of  Huffman  and  M.  L.  Rob- 
ertson, it  was  alleged  that,  in  the  convey- 
ance from  Huffman  to  Robertson  of  the  land 
In  question,  Robertson  had  assumed  the  pay- 
ment of  the  note  sued  on.  It  was  further 
alleged,  however,  that  said  Robertson  had 
reconveyed  the  land  to  Huffman  in  consid- 
eration of  being  released  from  his  obligation 
niwn  the  note  sued  on.  It  was  further  alleg- 
ed that  appellee  was  not  a  party  to  this 
transaction,  and  tliat  it  was  wholly  between 
the  said  defendants  Huffman  and  Robertson, 
and  that  it  was  prior  to  the  filing  of  this  suit, 
and  that  the  rights  of  appellee  were  not  af- 
fected or  impaired  in  any  way  by  reason  of 
said  release,  and  that  appellee  acquired  no 
right,  either  in  law  or  equity,  thereby.  This 
answer  was  stricken  out  on  the  exception  of 
appellee,  on  the  groimd  that  it  ctostitated  no 
defense  to  appellee's  cause  of  action.  While 
there  <s  some  diversity  of  opinion  on  this 
proposition,  we  think  the  great  weight  of 
authority  is  to  the  effect  that  where  one  as- 
somes  the  debt  of  the  original  promisor,  and 
there  is  a  release  by  the  promisor  before 
there  Is  an  acceptance  on  the  part  of  the 
creditor,  or  before  suit  is  brought,  then  In 
that  case  the  party  assuming  said  indebted- 
ness is  released,  and  the  creditor  has  no  right 
of  action  against  him.  Where,  however, 
there  has  been  an  acceptance  upon  the  part  of 
the  creditor,  then  a  release  by  the  original 
promisor  does  not  affect  the  creditor's  right 
to  recover  from  the  party  assuming  the  debt. 
Morrison  v.  Barry  (Tex.  Civ.  App.)  30  S.  W. 
876;   Ciowen  v.  Hospital,  27  N.  J.  Eq.  657; 


Keller  v.  Ashford,  133  V.  S.  621,  10  Sup.  Ct 
404;  Bassett  v.  Hughes,  43  Wis.  319.  There 
was  some  evidence  as  shown  in  the  state- 
ment of  facts,  introduced  upon  the  trial  up- 
on tills  point;  but,  in  view  of  the  fact  that 
the  exceptions  were  sustained,  this  court 
cannot  say  that  such  evidence  was  passed 
upon  by  the  court  below,  and  we  will  there- 
fore not  consider  it  The  answer  of  defend- 
ants presented  a  good  defense,  and  the  conrt 
should  have  beard  evidence  thereunder;  and 
it  was  therefore  error  in  the  court,  in  stis- 
talnlng  the  demurrer  to  the  defendants'  an- 
swer. The  judgment  is  reversed,  and  the 
cause  remanded. 


ADOUB  V.  COLLIN&' 

(Conrt  of  avU  AppeaU  of  Texas.     April  17, 

1896.) 

Amiohkent  won  Bbkbvxt  ov  CaaDiroai  —  Kobt- 

OAOE. 

An  instrument  conveying  property  in 
trust  for  the  payment  of  debts,  and  expressly 
providing  that  the  balance  of  the  proceeds  of 
the  property  remaining  after  payment  of  the 
debts  shall  be  returned  to  the  grantor,  is  a 
mortgage,  and  not  an  assignment  for  creditors. 

Appeal  from  district  court,  Dallas  county; 
R.  E.    Burke.   Judge 

Action  by  J.  B.  Adoue,  assignee,  against 
Cortez  Collins.  There  was  a  Judgment  (or 
defendant,  and  plaintiff  appeals.    Affirmed. 

Alexander,  Clark  &  Hall,  tor  appellant. 
'Davis  &  Astin,  for  appellee. 

BAINBT,  3.  There  are  several  issues 
urged  by  appellant's  counsel  why  the  judg- 
ment in  this  case  should  be  reversed,  but 
under  our  view  of  the  law  the  solution  of 
one  question  disposes  of  the  case,  and  ren- 
ders it  unnecessary  to  discuss  tlie  others. 
That  question  is,  does  the  instrument  ex- 
ecuted by  A.  A.  Wise,  conveying  his  prop- 
erty in  trust  to  Cortez  Collins,  constitute  a 
mortgage,  or  does  it  constitute  an  assign- 
ment? Said  instrument  contains  the  usual 
clauses  fonnd  In  instruments  conveying 
property  tat  trust  fot  the  payment  of  debts, 
and  after  specifying  .how  the  proceeds  of 
the  property  shall  be  applied  to  the  pay- 
ment of  creditors,  as  preferred,  the  follow- 
ing language  is  used,  to  wit:  "And  the  bal- 
ance of  such  proceeds,  if  any,  remaining  on 
hand  after  such  payment  as  aforesaid,  said 
trustee  shall  pay  to  me."  Heretofore  there 
has  been  much  confusion  in  the  decisions 
as  to  the  distinguishing  feature  between  a 
mortgage  and  an  assignment.  We  under- 
stand, from  late  decisions  of  our  supreme 
court,  that  the  true  test  is  the  express  res- 
ervation, or  not,  of  any  surplus  to  the  debt- 
or that  may  remain  after  the  payment  of 
tlie  debts.  Tittle  v.  Vanleer  (Sup.)  29  S.  W. 
1065;  Bnmham  v.  Logan,  Id.  1067;  Adams 
V.  Bateman  (Tex.  Civ.  App.)  29  S.  W.  1124. 
The  last-named  case  was  decided  by  the 
court  of  civil  appeals.   Second  district  of 

1  Writ  of  error  denied  by  supreme  court. 
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Texas.  In  refusing  an  application  for  a 
Trrlt  of  error  In  said  case  (30  S.  W.  855), 
Gaines,  C.  J.,  used  the  following  language: 
"A  conveyance  which  passes  the  legal  title 
of  property  to  a  trustee,  to  be  Immediately 
sold,  and  directs  that  the  proceeds  should 
be  applied  to  the  payment  of  a  debt,  Is  gen- 
erally held  by  othei  courts  to  be  an  assign- 
ment. An  Instrument  which  is  Intended 
merely  to  secure  a  debt  Is,  on  the  other  hand, 
nsually  held  to  be  a  mortgage.  Whether 
this  distinction  has  been  properly  recog- 
nized In  this  court  may  be  doubted.  Bat. 
however  that  may  be,  in  the  cases  which 
first  came  before  this  court,  involving  the 
question  of  the  distinctive  character  of  such 
instruments,  those  In  which  the  right  to  any 
surplus  that  might  remain  after  the  pay- 
ment of  the  debt  was  expressly  reserved  to 
the  debtors  have  been  treated  as  mort- 
gages, while  such  as  contained  no  such  ex- 
press condition  have  been  held  to  be  as- 
signments. The  dlstlnclon  so  recognized 
has  become  a  long-established  rule,  under 
which  many  transactions  have  been  entered 
Into  which  Involve  property  of  great  value. 
Such  being  the  case,  we  are  not  at  liberty 
to  overrule  the  former  decisions  of  the  court 
upon  the  question.  It  is  far  more  impor- 
tant that  a  line  of  decisions,  under  which 
valuable  rights  have  accrued,  should  be 
deemed  settled,  than  the  court  should  con- 
form to  what  may  be  thought  a  more  cor- 
rect technical  rule.  If,  however,  the  ex- 
press reservation  of  the  surplus,  if  any,  to 
the  debtors,  be  the  true  test  between  an  in- 
strument to  secure  a  debt  and  one  to  pay 
a  debt,  then  our  former  decisions  are  cor- 
rect We  have  deemed  It  proper  to  say  this 
much  in  passing  upon  this  question,  because 
we  desire  that  there  shall  be  no  misande> 
standing  as  to  the  rule  which  Is  to  apply  in 
similar  cases."  Applying  the  test  prescribed 
by  the  decisions  referred  to,  it  is  clear  that 
the  conveyance  under  consideration  Is  a 
mortgage,  and  not  an  assignment.  This 
view  is  not  in  conflict  with  the  case  of 
Blankenship  &  Blalce  Co.  v.  Foreman  (re- 
cently decided  by  this  court)  37  S.  W.  — , 
and  cited  by  appellant  In  support  of  bis 
position.  The  instrument  considered  by  the 
court  In  that  case  contained  no  "express  res- 
ervation of  the  surplus.  If  any,  to  the  debt- 
or." It  follows  from  the  foregoing  that  the 
appointment  of  appellant  as  assignee  was 
error,  and  he  Is  not  entitled  to  recover  in 
this  action.    The  Jadgment  is  affirmed. 


MERZBACHBR  et  aL  v.  STATB. 

(Court  of  Civil  Appeals  of  Texas.     April  18, 

1886.) 

Iktoxioatixo  Liquors— "Opbx  Houss"— Stato- 

TOHT   DBrmiTIOS— iMSTROCriOSS— BvinsitcE. 

1.  In  an  action  on  the  bond  of  a  liquor 
dealer  for  failure  to  keep  an  open  house,  under 
Rev.  St.  1895,  art.  3380,  defining  an  open  house 
as  one  in  which  no  screen  or  other  device  is 


used  to  obstruct  the  view,  it  was  error  to  sub- 
mit to  the  Jury  the  special  questions  whether 
there  was  a  partition  extending  across  the 
front  pert,  inside  of  defendant's  saloon,  and 
whether  "Buch  obstruction  obstructed  the  view 
through  the  open  door,"  the  question  assuming 
that  the    partition  was  an  obstruction. 

2.  The  term  "an  open  house"  having  a 
specific  statutory  meaning,  under  Rev.  St.  1895, 
art.  3380,  it  was  error  to  refuse  to  instruct  the 
Jury  as  to  wliat  constitutes  an  open  house  un- 
der the  definition  given  by  the  statute. 

3.  It  lieing  a  Question  of  fact,  and  not  ot 
opinion,  whether  the  screen  placed  inside  the 
door  ot  defendant's  saloon  obstructed  the  view 
Into  the  room  where  the  liquors  were  sold  and 
drunk,  it  was  not  error  to  admit  testimony  to 
the  effect  that  the  screen  did  obstruct  the  view. 

Appeal  from  district  court,  Harrison  conn- 
ty;   W.  J.  Graham,  Judge. 

Action  brought  by  the  state  against  F.  A. 
Merzbacher  and  others  to  recover  the  pen- 
alty on  a  Uqaor  dealer's  bond.  There  was 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Reversed. 

L.  F.  Wilson,  for  appellants.  John  B.  Car- 
ter and  M.  P.  McGee,  for  the  State. 

UGHTFOOT,  C.  J.  This  is  a  suit  on  a 
liquor  dealer's  bond,  to  recover  a  penalty  of 
9500  for  an  alleged  breach  of  that  condition 
of  the  bond  which  provides  that  the  liquor 
dealer  shall  keep  an  open  honse.  It  is  claim- 
ed by  the  state  that  appellee  failed  to  keep  an 
open  house,  as  contemplated  by  the  statute. 
In  this:  that  he  placed  Inside  of  the  house 
a  frame  partition  or  screen  which  obstructed 
the  view  of  such  premises  from  the  open 
door.  The  defendants  filed  a  general  deniaL 
After  the  introduction  of  testimony,  the  court 
submitted  the  case  to  the  Jury  upon  the  fol- 
lowing special  issues:  (1)  "Was  there  on  the 
30th  day  of  January,  A.  D.  1895,  and  prior 
thereto,  a  fntne  partition  used  and  extending 
across  the  front  part  and  inside  of  the  house 
in  which  the  defendant  F.  A.  Merzbacher  was 
engaged  in  the  business  of  selling  spirituous, 
vinous,  and  malt  liquors,  and  medicated  bit- 
ters capable  of  producing  intoxication.  In 
quantities  of  one  gallon  or  less,  to  be  drunk 
on  the  premises?"  (2)  "Did  said  obstruction 
obstruct  the  view  through  the  open  door  or 
place  of  entrance  Into  said  house?  If  yea, 
say  'Yes,'  and  then  state  how  much  of  the 
premises  of  said  house,  the  view  to  which 
was  obstructed  thereby.  If  you  find  that  no 
part  of  said  premises,  the  view  to  which  was 
obstructed  thereby,  then  state  that  the  view 
to  no  part  of  said  house  was  obstructed  there- 
by." Upon  the  verdict  of  the  Jury  in  an- 
swer to  the  above  questions.  Judgment  was 
rendered  for  the  state,  from  which  this  ap- 
peal was  taken. 

Appellants,  by  proper  assignments  of  er- 
ror, complain  at  the  above  charge,  and  also 
at  the  refusal  of  the  court  to  give  the  follow- 
ing apec'.al  Instructions  as  requested:  "An 
open  house  Is  one  In  which  no  screen  or  oth- 
er device  Is  used  or  placed  either  inside  or 
outside  of  said  house  for  the  parpose  of,  or 
that  will  obstruct  the  view  through  the  open 
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door  or  place  of  entrance  Into  such  house  or 
place  of  buaineM  where  Intoxicating  liquors 
are  sold  to  be  drank  on  the  premises.  Now, 
if  the  Jury  believe  from  the  evidence  that  the 
defendant  F.  A.  Merzbacher  did,  at  the  time 
and  place  menttoned  in  the  petition  in  this 
cause,  keep  an  <q;>en  house,  as  defined  in  this 
Instruction,  then  the  Juiy  will  find  fcH:  d^end- 
ants."  Appellants  also  requested  the  follow- 
ing instruction  to  the  Jut?,  which  was  re- 
fused: "Did  defendant  F.  A.  Merzbacher 
keep  an  open  bouse  at  the  time  and  place 
when  it  is  charged  in  plaintiff's  petition  that 
he  did  not  keep  an  open  house?  The  Jury 
are  charged  that  an  open  house,  inquired 
about  in  the  abov^  question.  Is  one  in  which 
no  screen  or  other  device  is  used  or  placed 
either  inside  or  outside  of  such  house  or  place 
of  business,  for  the  purpose  of,  or  that  will 
obstruct  the  view  through  the  open  door  or 
place  of  entrince  into  such  house  or  place 
where  intoxicating  liquors  are  sold  to  be 
drunk  on  the  premises."  In  the  discussion  of 
the  case,  appellants'  counsel  present  quite  an 
Interesting  argument  against  the  submission 
of  a  case  on  8i>ecial  issues.  It  is  needless  for 
us  to  enter  into  this  discussion,as  the  practice 
has  been  too  Jong  established  in  this  state  to 
be  now  seriously  called  in  question.  Rev.  St. 
1896,  arts.  1330,  1333;  Railway  Ck>.  v.  MiUer, 
79  Tex.  84,  15  S.  W.  264;  DougUs  v.  Baker, 
79  Tex.  507,  15  S.  W  801;  Newbolt  v.  Lan- 
caster, 83  Tex.  273,  18  S.  W.  740;  Railway 
Co.  V.  Snelllng,  58  Tex.  122.  In  submitting 
a  case  on  special  issues,  it  is  necessary  that 
all  the  issues  should  be  found  by  the  Jury, 
and  the  court  should  by  its  charge  explain 
the  law  upon  any  issue,  where  it  Is  necessary 
for  a  thorough  understanding  of  the  ques- 
tion by  the  Jury.  In  no  case  should  the  ques- 
tions be  propounded  in  such  a 'manner  as  to 
assume  that  any  iiartlcular  issuable  fact  has 
or  has  not  been  established  by  the  evidence. 
The  two  questions  above,  as  presented  by  the 
court,  are  not  so  worded  as  to  be  free  from 
objection.  There  is  no  question  made  by  ap- 
pellants, under  the  facts,  that  there  was  a 
partition  extending  across  the  room  in  which 
the  business  was  done,  in  which  there  were 
openings,  a  pare  of  such  partition  being  of 
glass,  but  the  serious  contest  made  was 
whether  or  not  this  partition  obstructed  the 
view  from  the  open  door,  or  place  of  entrance 
to  the  house.  The  second  question,  as  sub- 
mitted, seems  to  assume  that  It  was  an  ob- 
struction, and  the  question  is  there  asked, 
"Did  said  obstruction  obstruct  the  view 
through  the  open  door,"  etc?  Under  our  stat- 
ute, a  bond  is  required  of  a  liquor  dealer, 
and  one  of  the  conditions  of  the  bond  is  that 
he  will  keep  an  open  house.  It  is  provided 
by  law  that  "an  open  house  in  the  meaning  of 
this  title,  is  one  in  which  no  screen  or  other 
device  is  used  or  placed,  either  Inside  or  out- 
side of  such  house  or  place  of  business,  for 
the  purpose  of  or  that  will  obstruct  the  view 
through  the  open  door  or  place  of  entrance 
into  any  such  house  or  place  where  intoxicate 


ing  liquors  are  sold  in  quantities  less  than  a 
quart"  Rev.  St  1896,  art  3380;  Sayles'  Civ. 
St  art  8226a,  1 4.  The  charges  requested  by 
appellants,  though  not  strictly  accurate  in 
their  definition  of  an  "open  house"  under  the 
statute,  yet  they  were  sufficient  to  direct  the 
attention  of  the  court  to  the  question,  and 
the  Jury  should  have  been  properly  instruct- 
ed upon  the  subject  The  questions  submit- 
ted by  the  court  were  calculated  to  mislead 
the  Jury.  As  the  term  "an  open  house"  has 
a  specific  statutory  meaning,  the  Jury  should 
have  been  Instructed  what  that  meaning  was, 
as  requested  by  appellants.  In  the  case  of 
Heflln  v.  Bums,  70  Tex.  355,  8  S.  W.  48,  our 
supreme  court  said:  "There  is  no  well-de- 
fined practice  as  to  the  mode  of  framing  and 
submitting  special  Issues.  It  is  not  material 
whether  prepared  by  counsel  and  sanctioned 
by  the  court,  or  whether  formulated  by  the 
Judge  at  the  request  of  counsel,  or,  from  his 
own  motion,  determined  from  the  wants  of 
the  particular  case,  and  for  the  furtherance 
of  Justice.  Our  courts  uniformly  hold  that 
when  a  special  verdict  is  rendered,  no  other 
facts  can  be  looked  to  in  aid  of  the  Judg- 
ment" 

The  only  remaining  question  which  is  likely 
to  be  raised  on  another  trial  is  under  the 
eighth  assignment  of  error,  where  objection 
is  made  to  the  testimony  of  C.  O.  Friend. 
He  was  asked,  "Does  that  screen  make  any 
difference  with  the  view  through  the  open 
door  and  place  of  entrance  into  said  house, 
with  the  screen  th^«  and  it  away?"  To 
which  he  answered:  "With  the  screen  there, 
you  cannot  see  much  of  anything  in  the 
house.  It  being  away,  you  would  have  a 
clear  view  of  all  the  house."  The  question 
and  answer  were  objected  to  as  calling  for  an 
opinion  of  the  witness.  The  question  is  airtc- 
wardly  w(»ded,  but  when  fairly  construed, 
it  calls  for  the  tact  whether  the  screen  or 
partition  will  or  will  not  obstruct  the  view 
through  the  open  door,  or  place  of  entrance 
into  the  house;  and  the  answer  is,  clearly, 
that  it  does  obstruct  the  view.  We  find  no 
error  in  the  admission  of  the  evidence.  For 
the  errors  above  indicated  in  the  charge  of 
the  court  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial.  Reversed 
and  remanded. 


liEVX  et  al.  V.  LEE. 

(Court  of  Civil  Appeals  of  Texas.     April  26, 
1896.) 

Fbacd  —  Paoor  —  Admissibimtt  or  Bvidirob  — 
Rbplbvih— LiABiUTT  Or  Bond. 

1.  In  an  action  for  the  recovery  of  person- 
al property,  where  the  plaintiff's  claim  is  based 
on  the  alleged  fraud  and  misrepresentation  of 
the  defendant  in  obtaining  possession  thereof, 
testimony  to  show  that  defendants  had  been 
guilty  of  gross  fraud  in  transactions  with  oth- 
er persons  not  parties  to  the  suit  was  inadmis- 
sible. 

2.  Plaintiffs  seized  under  a  writ  of  seques- 
tration certain  property  h^  by  defendant  on- 
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der  a  deed  of  trust  cxecnted  by  a  debtor,  and 
defendant  replevied  the  property.  In  another 
action,  to  which  plaintifn  were  not  parties,  a 
recelTer  of  the  debtor's  property  was  appoint- 
ed, and  defendant  was  ordered  to  turn  the  prop- 
erty in  his  iiands  over  to  snch  receiTer.  Held, 
that  the  order  of  court  reoniring  defendant  to 
turn  the  property  orer  to  the  recdver  does  not 
relieve  defendant  or  his  nireties  from  liability 
npon  the  replevin  bond. 

Appeal  from  district  court,  Navarro  cotm- 
ty;   Rnfus  Hardy,  Judge. 

Action  by  William  H.  Lee,  doing  business 
as  William  H.  Lee  &  Co.,  against  L  P.  Levj 
and  others,  to  recover  certain  specific  proi)- 
erty  or  its  value.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Reversed. 

R.  S.  Neblett  and  McKie  &  Autry,  for  ap- 
pellants.    McCldlan  &  Prince,  for  appellee. 

FINLEY,  J.  This  suit  was  Instltated  by 
W.  H.  Lee  &  Co.  originally  against  I.  P. 
Levy  to  recover  certain  specific  property, 
merchandise,  or  its  value.  The  writ  of  se- 
questration was  prayed  for,  and  it  was  Is- 
sued, and  the  property  levied  upon,  while  in 
the  iwssession  of  I.  P.  Levy,  and  Levy  re- 
plevied the  property,  giving  as  his  sureties 
on  the  replevy  bond  S.  S.  Freedman  and  M. 
Cohen.  At  the  time  the  merchandise  was 
seized  under  the  writ  of  sequestration  it  was 
hdd  by  Levy  as  a  trustee,  under  a  trust  deed 
executed  by  H.  Cohen  &  Co.,  whereby  the 
property  was  conveyed  to  Levy  for  the  bene- 
fit of  certain  creditors  of  H.  Cohen  &  Co. 
After  the  proi)erty  was  replevied,  the  court 
in  which  this  suit  was  pending  appointed  a 
receiver  to  take  charge  of  all  the  property  of 
H.  Oohen  ft  Co.  covered  by  the  deed  of  trust 
to  Levy,  and  under  the  order  of  the  court 
Levy  was  forced  to  deliver  to  the  receiver 
the  property  here  in  question.  The  receiver 
was  appointed  in  a  suit  to  which  W.  H.  Lee 
&  Co.  were  not  parties.  The  basis  of  the 
claim  of  W.  H.  Lee  &  Ca  to  the  property,  as 
disdosed  by  the  pleadings.  Is  as  follows:  (1) 
That  they  sold  the  merchandise  to  H.  Cohen 
&  Co.  upon  the  express  agreement  that  tbey 
were  to  be  paid  for  in  cash  upon  delivery, 
and  that  tbey  had  not  been  paid  for,  and 
therefore  no  title  had  passed  out  of  them. 
(2)  That  the  goods  had  been  obtained  from 
them  through  false  and  fraudulent  repre- 
sentations of  H.  Cohen  &  Co.  as  to  their  sol- 
vency. (3)  That  at  the  time  H.  Cohen  &  Co. 
purchased  the  goods  they  did  not  intend  to 
pay  for  them,  but  made  the  purchase  with 
the  purpose  and  intent  to  defraud  plaintiffs. 
(4)  It  is  alleged  that  I.  P.  Levy  was  aware  of 
the  fraudulent  purposes  of  H.  Cohen  &  Co., 
and  participated  with  them  in  the  fraud. 
Levy,  by  proper  pleadings,  controrerted  these 
claims  of  the  plaintiffs,  and  defends  bis  right 
to  possession  under  the  deed  of  trust  He 
and  his  sureties  on  his  replevin  bond  further 
claim  that  they  are  not  liable  upon  the  re- 
plevin bond  for  the  reason  that  the  court 
had  forced  him  (Levy)  to  deliver  up  the 
property   to   a   receiver   apixilnted   by    the 


court,  and  he  was  thereby  deprived  of  his 
statutory  right  to  deliver  the  property  in  sat- 
isfaction of  the  bond,  etc.  Other  parties 
were  made  defendants  merely  for  the  pur- 
pose of  adjudicating  any  Interest  which  they 
might  assert  in  the  property.  The  case  was 
tried,  and  resulted  in  a  verdict  and  Judgment 
in  favor  of  W.  H.  Lee  &  Co.  against  Levy 
and  his  sureties  on  the  replevin  bond,  S.  S. 
Freedman  and  M.  Cohen,  and  from  this  Judg- 
ment th«sy  have  appealed. 

There  are  several  assignments  of  error 
raising  questions  of  practice  upon  the  plead- 
ings, which  we  deem  it  unnecessary  to  dis- 
cuss In  view  of  the  disposition  to  be  made 
of  the  case.  It  would  be  proper  for  us  to 
say,  however,  that  the  pleadings  do  not  fully 
meet  the  requirements  of  the  rules,  and  be- 
fore another  trial  the  parties  should  be  re- 
quired to  replead.  The  first  question  of  ma- 
terial Importance  arises  upon  the  admission 
of  testimony.  Upon  the  trial  of  the  case 
witnesses  were  permitted  to  testify,  over  ob- 
jection, as  to  all  the  details  of  the  purchase 
by  J.  D.  Stokes  of  an  Interest  in  the  business, 
whereby  he  became  a  partner  In  the  business 
of  H.  Cohen  &  Co.  The  details  of  this  pur- 
chase from  M.  Cohen,  as  testified  to,  as  well 
as  the  treatment  of  Stokes  by  his  partner, 
H.  Cohen,  which  was  also  detailed  by  testi- 
mony, tended  to  show  that  Stokes  had  been 
overreached  and  unfairly  treated  by  M.  Co- 
hen and  H.  Cohen  in  connection  with  the 
business.  Witnesses  were  also  permitted  to 
testify  in  detail  as  to  transactions  between 
the  partners  and  other  persons  wholly  dis- 
connected with  this  suit,  tending  to  show 
that  snch  third  persons  were  swindled  and 
defrauded;  among  them  the  mother  of  the 
partner  Stokes.  Witnesses  were  allowed  to 
testify  that  entries  in  the  books  of  H.  Cohen 
&  Co.  had  been  changed  In  favor  of  M.  Co- 
hen after  they  were  placed  in  the  hands  of 
the  trustee.  Levy,  and  before  they  wnre  turn- 
ed over  to  the  receiver,  Damon;  that  the  two 
partners  had  been  arrested  upon  complaint 
that  they  bad  embezzled  the  cotton  receipts 
of  their  farmer  customers,  and  other  matters 
in  relation  to  the  claim  of  these  fanners 
were  testified  to  by  witnesses.  There  was 
a  mass  of  testimony  of  the  general  character 
of  that  outlined  admitted  before  the  Jury  up- 
on the  issue  of  fraud.  The  dealings  of  any 
cliaracter  and  every  character  of  the  part- 
ners, and  each  of  them,  with  various  persona 
not  Interested  In  or  connected  with  the  mat- 
ter in  controversy,  were  laid  before  the  Jury. 
Did  this  evidence  tend  to  establish  either 
basis  of  plaintiff's  right  to  the  property  in 
controversy?  The  first  issue  was  that  the 
goods  were  sold  for  cash.  The  money  was 
not  paid,  and  therefore  the  title  did  not  pass. 
The  evidence  did  not  bear  upon  this  issue. 
The  second  issue  was  that  the  goods  were 
obtained  by  false  representations  of  solvency 
and  ability  to  pay  for  the  goods,  etc.  The 
evidence  was  not  pertlnoit  to  this  Issue. 
The  third  issue  was  that  H.  Cohen  &  Co.  pur- 
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chased  ttae  goods  without  any  intention  to 
pay  for  them,  but  -with  the  Intent  to  defraud 
plaintiffs,  and  that  I.  P.  Levy  and  others,  de- 
fendants, were  parties  to  the  fraud.  It  was 
doubtless  upon  this  issue  of  a  fraudulent 
purpose  in  ttae  purchase  of  the  goods  that 
this  testimony  was  admitted.  The  evidence 
undoubtedly  tended  to  show  that  H.  Cohen 
and  M.  Cohen  were  bad  men,  and  capable  of 
fraudulent  transactions;  but,  outside  of  ttais 
disclosure  of  their  bad  character,  we  cannot 
see  that  it  tended  to  show  that  the  purchase 
involYed  in  this  controversy  was  made  under 
the  fraudulent  circumstances  alleged.  It  did 
not  point  to  this  particular  transaction,  or 
throw  any  certain  light  upon  it  Under  an 
alleged  issue  of  fraud  in  one  transaction,  evi- 
dence of  fraud  in  another,  wholly  disconnect- 
ed from  that  alleged,  and  not  embraced  In 
an  alleged  plan  or  scheme  of  fraud,  is  no 
more  admissible  to  establish  the  alleged 
fraud  than  is  a  general  reputation  for  dis- 
honest dealing.  1  Whart  Et.  §§  29,  33.  The 
evidence  was  prejudicial  in  a  high  degree, 
and  the  court  erred  in  not  restricting  the  tes- 
timony to  such  as  had  a  legitimate  tendency 
to  establish  the  issues  made  by  the  plead- 
ings. Evidence  tending  to  show  that  the 
sale  was  a  cash  transaction;  that  false  rep- 
resentations, such  as  are  alleged,  were  made 
to  induce  the  sale  and  delivery  of  the  goods; 
that  the  piurchase  was  made  by  H.  Cohen  & 
Co.  with  intention  not  to  pay  for  the  goods, 
but  with  the  design  to  defraud  the  plaintiffs, 
and  that  Levy  knew  of  such  frauduloit  pur- 
pose, and  aided  in  the  fraud,— would  be  per- 
tinent to  the  Issues,  and  would  be  admissi- 
ble. But  evidence  of  other  matters  and 
transactions  having  no  connection  or  bear- 
ing with  these  Issues  should  not  have  been 
admitted.  It  would  be  impracticable  to  dis- 
cuss the  various  items  of  evidence  admitted 
which  is  of  this  objectionable  character,  and 
it  is  thought  that  what  has  been  said  will 
sufQciently  indicate  our  views  to  the  trial 
court  to  enable  It  to  avoid  such  errors  upon 
another  trial. 

It  is  urged  by  appellants  Levy  and  his 
sureties  on  ttae  replevin  bond  that  the  action 
of  the  court  in  requiring  him  (Levy)  to  turn 
over  the  property  to  the  receiver,  Damon, 
discharged  them  from  liability  upon  the  bond. 
In  support  of  this  proposition  we  are  cited 
to  cases  as  holding  that,  where  ttae  act  of 
Ood  or  the  sovereignty  destroys  the  exist- 
ence of  the  chattel,  liability  upon  the  re- 
plevin bond  ceases.  Porter  v.  Miller,  7  Tex. 
471,  Townsend  v.  Hill,  18  Tex.  427,  Pait  v. 
McCutcben,  43  Tex.  297,  and  other  cases  are 
referred  to  in  support  of  the  contention.  It 
is  not  necessary  to  discuss  the  force  of  these 
cases  in  determining  the  real  question  in- 
volved, as  will  presently  be  made  to  appear. 
It  is  further  urged  that  contracting  parties 
are  not  held  liable  for  ttae  result  of  events 


wtaicta  could  not  have  been  contemplated  or 
foreseen  by  the  parties  to  the  contract,  and 
over  which  they  had  no  control,  and,  if  sucb. 
events  occur,  rendering  compliance  lmjK>ssl- 
ble,  the  obligation  is  discharged;  citing 
Clark,  Cont.  (Hornbook  Series)  pp.  678,  681, 
682,  and  other  authorities.  In  the  present 
case  it  does  not  appear  that  the  property  has 
been  destroyed  by  the  act  of  God  or  the  gov- 
ernment; nor  does  It  appear  that  perform- 
ance of  the  obligation  contained  in  the  re- 
plevin bond  has  been  rendered  impossible  by 
an  event  which  could  not  have  been  contem- 
plated, and  over  which  ttae  obligors  had  no 
control.  Ttae  facts  of  this  case  do  not  come 
within  either  of  the  legal  propositions.  It  ap- 
pears from  the  record  that  the  district  court 
in  a  receivership  proceeding,  to  which  appel- 
lees were  not  parties,  peremptorily  ordered^ 
that  this  property  should  be  turned  over  to 
the  receiver,  and  that  Levy  complied  witlk 
the  order.  The  court  that  made  this  order 
was  the  same  court  in  which  ttais  case  was 
pending.  It  would  not  aid  ttae  solution  of 
ttae  questions  here  involved  to  discuss  the 
validity  or  propriety  of  that  order.  It  wa» 
within  the  power  and  privilege  of  appellants- 
to  bring  the  receiver  and  appellees  into  the 
same  proceeding,  and  have  their  respective 
rights  to  the  property  adjudicated  at  ttae 
same  time  and  in  the  same  case  in  which 
appellants'  liability  was  determined,  and 
they  could  have  avoided  the  double  liability 
of  the  appropriation  of  ttae  goods  by  ttae  re- 
ceiver and  ttae  recovery  of  ttaelr  value  by  ap- 
pellees. In  sucta  a  proceeding,  if  the  court 
determined  that  appeUees  were  entitled  tft 
recover  the  goods,  It  would  at  ttae  same  time 
order  the  receiver  to  restore  them,  or  the 
proceeds,  if  sold.  It  was  ttae  duty  of  appel- 
lants to  take  such  course,  and  not  the  duty- 
of  appellees  to  follow  the  goods  in  the  hands- 
of  the  receiver.  Appellants  had  given  a  re- 
plevin bond,  which  stood  in  the  place  of  the 
property,  so  far  as  appellees  were  concerned ; 
and  they  were  not  required  to  pursue  the 
property  further.  If  appellants  desired  to  be- 
protected  from  the  assertion  of  ttae  conflict- 
ing claims  of  appdlees  and  ttae  receiver  to- 
ttae  property,  ttaey  staould  have  made  them- 
parties  to  the  samfe  proceedings,  and  procur- 
ed the  holding  of  the  goods  or  their  proceeds- 
by  ttae  court  until  the  matter  should  be  deter- 
mined. It  Is  not  a  valid  defense  to  ttais  suit 
for  them  merely  to  show  that  the  goods  had 
been  taken  out  of  Levy's  possession  under- 
an  order  by  the  court  in  another  case.  The- 
recelver  was  not  a  necessary  party  to  this- 
suit,  as  urged  by  appellants,  but  he  was  a 
proper  party  for  their  protection.  The  only- 
necessary  parties  were  W.  H.  Lee  &  Co.  and' 
I.  P.  Levy. 

There  are  other  questions  presented,  which 
it  is  not  deemed  necessary  to  discuss.  Judg- 
ment reversed,  and  cause  remanded. 
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HOPSON  ▼.  OASWBLIi. 

(Court  of  OItU  Appeals  of  Texas.  April  25, 
1886.) 
Vises— Plix  IX  Abxtsmint— BaRDSv  or  Paoor. 
1.  Under  Sayles'  Ciy.  St  art  1198,  which 
prohibits  persons  being  sued  ont  of  the  counties 
in  which  they  hare  their  domicile,  except  where 
the  residence  of  defendant  is  unknown;  and 
article  1235,  proTiding  that  where  plaintitF,  his 
agent  or  attorney,  shall  make  affidavit  that  the 
residence  of  defendant  is  unknown,  citation 
shall  be  served  by  publication, — plaintiff  may 
sue  a  defendant  whose  residence  is  unknown, 
outside  of  the  county  of  the  latter's  residence, 
without  being  first  required  to  use  diligence  to 
discover  his  residence. 

2.  The  burden  is  on  defendant  to  sustain 
a  plea  in  abatement,  on  the  ground  of  privi- 
lege to  be  sued  in  the  county  of  his  residence, 
to  show  that  his  place  of  residence  was  known 
to  plaintiff  when  suit  was  filed. 

Appeal  from  district  conrt,  Ellis  county; 
3.  E.  Dillard,  Judge. 

Salt  by  A.  H.  Hopson,  Jr.,  against  D.  H. 
Caswell.  There  was  a  judgment  for  defend- 
ant on  bis  plea  in  abatement,  and  plaintiff 
appeals.    Reversed. 

F.  M.  Cunyus,  for  appellant  West  &  Cocb- 
ran,  for  appellee. 

FINLBY,  J.  This  suit  was  Instituted  by 
A.  H.  Hopson.  Jr.,  December  18,  18d4,  against 
D.  H.  Caswell,  to  recover  $10,000,  damages 
for  personal  Injuries  sustained  while  plaintiff 
was  engaged  as  a  laborer  and  employe  of  de- 
fendant in  the  erection  of  an  oil  mill  in  Gald- 
-well,  Burleson  county,  Tex.  The  injuries 
were  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  etc.  The  petition  al- 
leged the  residence  of  plaintiff  to  be  In  the 
county  where  suit  was  filed,  Ellis,  and  the 
residence  of  the  defendant  to  be  unknown, 
and  prayed  for  citation  by  publication,  which 
was  had.  The  defendant  Caswell,  In  due  or- 
der of  pleading,  filed  his  plea  in  abatement, 
alleging  that  he  had  resided  in  the  county  of 
Travis,  state  of  Texas,  and  resided  there  at 
the  time  suit  was  brought  and  for  a  long 
time  prior  thereto,  and  that  his  residence  was 
not  unknown  to  plaintiff  at  the  time  of  the 
Institution  of  the  suit,  and  claimed  the  priv- 
ilege of  being  sued  in  the  cbunty  of  his  resi- 
dence. The  issue  raised  by  the  plea  in  abate- 
ment was  tried  by  the  court  below,  the  plea 
sustained,  and  the  suit  of  plaintiff  dismissed. 
From  this  judgment  of  dismissal,  plaintiff 
has  appealed,  and  assigned  as  error  the  ac- 
tion of  the  court  in  sustaining  the  plea  and 
dismissing  the  suit  This  is  the  only  ques- 
tion presented  for  our  consideration  and  de- 
cision upon  this  appeal. 

Upon  the  trial  of  the  plea,  the  evidence  in- 
troduced by  the  defendant  established  that 
he  resided  in  Travis  county,  Tex.,  at  the  date 
of  the  institution  of  the  suit,  and  had  resided 
there  for  nearly  a  year  previous  to  the  bring- 
ing of  the  suit  It  was  shown  that  be  was 
engaged  in  the  business  of  erecting  oil  mills, 
and  went  from  place  to  place  as  his  business 


demanded.  His  evidence  did  not  show  that 
plaintiff  knew  of  the  place  of  his  residence, 
or  that  It  was  so  notorious  that  he  should 
have  known  It  The  plaintiff  produced  evi- 
dence showing  that  before  the  instltation  of 
the  suit  his  attorney  made  an  unsnocessful 
effort  to  ascertabu  certainly  the  place  of  de- 
fendant's residence.  The  information  which 
his  inquiries  elicited  tended  to  the  conclusion 
that  he  resided  in  the  city  of  Nashville,  state 
of  Tennessee.  Did  this  state  of  facts  justify 
the  action  of  the  trial  court  in  deciding 
against  its  jurisdiction,  and  dismissing  the 
suit?  Article  1198  of  our  Statutes  (Sayles' 
Civ.  St.)  prohibits  persons  from  being  sued 
out  of  the  county  in  which  they  have  their 
domicile.  There  are  a  number  of  exceptions 
to  this  general  rule  made  by  the  statute, 
among  them  this  one:  "Where  the  defendant 
or  all  of  several  defendants  reside  without 
the  state,  or  where  the  residence  of  the  de- 
fendants Is  unknown,  in  which  case  the  suit 
may  be  brought  in  the  county  in  which  the 
plahiMT  resides."  Article  1235  provides: 
"Where  any  party  to  the  suit  his  agent  or 
attorney,  shall  make  oath  at  the  time  of  In- 
stituting the  suit,  or  at  any  time  during  Its 
progress,  that  the  party  defendant  is  a  non- 
resident of  the  state,  or  that  his  residence  Is 
imknown  to  the  affiant  that  citation  shall  be 
Issued  and  served  by  publication,"  etc.  The 
fact  that  the  residence  of  the  defendant  is 
unknown  is  made  by  the  statute  a  juris- 
dictional fact;  and  when  this  fact  Is  made 
to  appear  by  the  oath  of  the  plaintiff,  bis 
agent  or  attorney,  citation  is  authorized  to  be 
Issued  and  published,  which  brings  the  de- 
fendant into  court  The  legislatare  bad  aa- 
thority  to  provide  that  its  dtixens  could  be 
sued  in  any  county  ot  the  state,  and  pre- 
scribed the  mode  of  notice  to  be  by  publica- 
tion. The  exceptions  to  the  general  rule  that 
persons  shall  be  sued  in  the  county  of  their 
residence,  therefore,  rest  upon  the  same  au- 
thority, and  are  of  the  same  force  and  effect 
as  the  general  rule  Itself.  If  the  fact  existed, 
as  alleged  and  sworn  to  at  the  time  of  the  in- 
stitution of  the  suit  that'  the  residence  of 
the  defendant  was  unknown  to  the  plaintiff, 
the  court  had  jurisdiction  of  the  suit,  and 
subsequent  developments  in  relation  to  the 
defendant's  residence  could  not  defeat  the 
jurisdiction.  Whiting  v.  Briscoe,  DalL  Dig. 
540;  Brown  v.  Boulden,  18  Tex.  431;  Walk- 
er V.  Walker,  22  Tex.  331;  Kuteman  v.  Page, 
3  Wilison,  Civ.  Cas.  Ct  App.  164,  165.  The 
cases  cited  are  authority  to  the  effect  that 
the  conditions  existing  at  the  time  of  the  in- 
stitution of  the  suit  must  determine  the  juris- 
diction. 

The  plea  in  abatement  does  not  raise  the  is- 
sue, in  this  case,  as  to  the  place  of  defend- 
ant's residence  at  the  date  of  the  bringing  of 
the  suit.  The  issue  presented  is,  was  the 
place  of  his  residence  unknown  to  plaintiff  at 
the  time  |he  suit  was  filed?  The  want  of 
knowledge  on  the  part  of  plaintiff  as  to  de 
fendant's  place  of  domicile  was  the  statutory 
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Jnrladlctknuil  fact  alleged  and  swrnn  to,  and 
it  is  the  tmth  of  tbla  alleged  fact  which  is 
brought  In  question  by  the  plea  In  abate- 
ment. It  is  not  enongh  that  the  alleged 
ground  of  Jurisdiction  is  denied  by  the  plea 
In  abatement;  the  plea  mnat  be  followed  np 
and  sostahied  by  proof,  or  It  will  be  unayail- 
ing.  The  burden  of  sustaining  the  plea  was 
npon  defendant.  The  evidence  must  have 
shown  that  the  Jurisdictional  ground  relied 
upon  did  not  exist.  This  might  have  been 
proved,  as  almost  any  other  fact,  by  either 
positive  or  circumstantial  evidence.  As  has 
already  been  stated,  it  was  clearly  shown 
that  defendant's  residence  was  in  Travis 
county,  but  it  was  not  shown  that  the  fact 
was  80  generally  known  as  to  authorize  the 
Inference  that  the  plalntitC  knew  it.  On 
the  contrary,  the  fact  of  his  residence  was 
shown  by  the  defendant  himself  and  those  in- 
timately associated  with  him;  and  that  evi- 
dence showed  that  he  had  resided  there  less 
than  a  year,  and  that  he  had  been  going 
from  place  to  place,  building  oil  mills.  We 
have  been  cited  to  no  case,  and  have  found 
none  in  our  investigation,  which  determines 
the  exact  question  here  presented.  The 
cases  to  which  we  have  been  cited,  with  one 
exception,  are  those  where  the  issue  was  the 
place  of  residence;  the  plaintiff  having  al- 
leged one  place  of  residence,  and  the  plea  in 
abatement  asserting  another  and  dltterent 
place.  The  caae  of  Knteman  v.  Page,  3  WIU- 
son,  CiT.  Cas.  Ct  App.  164,  165,  is  a  case 
where  the  ground,  of  jurisdiction  relied  upon 
was  the'  fact  that  the  residence  of  the  de- 
teadnnt  was  unknown.  In  that  case  the  de- 
fendant offered  no  evidence  to  sustain  his 
plea,  while  the  plaintiff  affirmatively  showed 
that  he  did  not  know  defendant's  residence, 
after  diligent  effort  to  ascertain  it.  In  that 
case  the  court  said  that  It  was  not  aware 
that  it  had  ever  been  decided  whether  the 
plea  In  abatement  proved  itself,  but  express- 
ed the  opinion  that  it  only  established  prim.t 
facie  the  facts  stated  in  the  plea.  We  are  of 
opinion  that  it  only  raised  the  issue,  and  that 
it  required  proof  to  sustain  it.  In  this  posi- 
tion, the  cases  of  Robertson  v.  Ephralm,  18 
Tex.  124,  and  Qraves  v.  Bank,  77  Tex.  S35, 
14  S.  W.  lOS,  sustain  this  contention.  See, 
also,  1  Enc.  PI.  &  Prac.  32,  where  it  is  said: 
"The  burden  of  sustaining  the  plea  rests  on 
the  defendant."  This  rule  would  seem  to  be 
specially  called  for  where,  as  in  this  case, 
the  Jvirisdlctional  fact  had  been  previously 
verified  by  plaintiff  in  accordance  with  stat- 
utory requirement  The  Knteman  Case  sus- 
tains the  Jurisdiction,  but  furnishes  no  spe- 
cial light  to  us  in  tills  case. 

Appellee's  counsel  urge  that  it  was  incum- 
bent upon  plaintiff  to  show  npon  the  trial,  by 
positive  testimony,  that,  at  the  time  of  tho 
institution  of  the  suit,  he  liad  used  due  dili- 
gence to  ascertain  defendant's  residence,  and 
bad  been  unable  to  do  so.  The  statute  is 
plain  in  its  terms,  and  it  does  not  make  this 
requirement.    Had  the  statute  provided  that 


when  the  residence  of  the  defendant  is  un- 
known, after  due  diligence  to  ascertain  it, 
suit  may  be  brought  in  the  county  of  plaln- 
tilTs  residence,  then  the  c<nitention  would 
be  sound.  For  a  court  to  make  this  require- 
ment would  be  to  add  to  the  terms  of  the  stat- 
ute something  more  than  was  made  necessary 
by  the  legislature  to  invest  the  court  with 
Jurisdiction.  Wc  think  it  wise  that  the  stat- 
ute was  enacted  as  it  is,  for,  if  the  diligence 
clause  had  been  added,  the  grounds  of  Juris- 
diction would  have  been  left  uncertain,  de- 
pending upon  the  verdict  of  a  Jury  in  each 
given  case,  as  to  whether  the  facts  proven 
showed  diligence.  As  the  statute  stands, 
when  the  plaintiff  in  fact  does  not  know  the 
county  of  the  defendant's  residence,  a  place 
la  pointed  out  to  him  by  law  where  he  may 
bring  his  suit,  and  cause  the  defendant  to  be 
cited  to  appear  and  answer,  by  swearing  that 
the  defendant's  residence  Is  unknown  to 
him.  If,  upon  trial,  it  should  be  shown,  the 
issue  being  properly  raised,  that  the  i]jain- 
tlff  had  acted  in  bad  faith,  and  that  he,  in 
fact,  was  not  Ignorant  of  the  defendant's 
place  of  residence,  the  Jurisdiction  should  not 
be  sustained.  While  it  is  the  settled  poUcy 
of  our  state  that  its  citizens,  as  a  rule,  shall 
be  sued  only  in  the  counties  in  which  they 
reside,  exceptions  to  that  rule  are  provided 
for;  and  those  exceptions  should  not  be  so 
treated  by  courts  as  to  render  them  danger- 
ous snares  to  the  litigant  who  in  good  foltb 
follows  the  statute,  and  flies  his  suit  In  a 
court  fairly  embraced  within  one  of  the  ex- 
ceptions. We  are  of  the  opinion  that  the 
court  below  erred  in  sustaining  the  plea  and 
dismissing  plaintifTs  suit,  and  that  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  a  trial  upon  its  merits.  Reversed 
and  remanded. 


BUILDING  &  LOAN  ASS'N  OF  DAKOTA 
V.  HAMM. 

(Cktort  of  Civil  Appeals  of  Texas.     Bfay  2. 
1896.) 

CoHTBAOT— Construction— RiLKASi  or   Btook— 
Fakol  Bvidknci. 

1.  In  an  action  against  a  building  and  loan 
association  to  recover  the  value  of  60  shares  of 
stock,  it  appeared  that,  after  the  stock  was  is- 
sued to  plaintiff,  he  negotiated  a  loan  from  de- 
fendant, giving  a  mortgage  on  land,  and  trans- 
ferring the  stock  as  security;  that,  a  short 
time  after  making  the  loan,  he  ceased  paying 
assessments  on  the  stock,  but  made  several 
payments  on  the  loan;  that  in  a  settlement 
subsequently  made,  after  several  months'  cor- 
respondence, plaintiff  si^ed  an  instrument  re- 
citing that  he  bad  received  from  the  associa- 
tion "abstract  of  title,  bond,'  trust  deed,  and 
release  of  same,  having  this  day  released  my 
stock  in  said  association,  and  settled  all  ac- 
counts vrith  the  same";  and  that  plaintiff  re- 
ceived the  papers  named  in  the  instrument, 
and  the  corporation  retained  the  certificate  of 
stock.  Beld,  that  the  instrument  was  a  re- 
lease of  plaintiff's  stock  to  defendant. 

2.  Where  the  meaning  of  a  written  instru- 
ment is  clear  and  unambiguous,  parol  evidence 
is  not  admissible  to  show  that  a  different  mean- 
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ing  than  that  shown  on  its  face  was  intended, 
in  the  absence  of  any  allegation  of  frand  or 
mistake. 

Appeal  from  Dallas  county  court;  T.  F. 
Nasb,  Judge. 

Action  by  Frank  Hamm  against  the  Build- 
ing &  Loan  ABSOciation  of  Dakota.  From  a 
Judgment  for  plaintitt,  defendant  appeals. 
ReTeraed. 

0.  W.  Starling,  for  appellanL  Parks  &  Car- 
den,  for  appellee. 

lilGHTFOOT,  O.  J.  This  suit  was  brought 
by  appellee,  Frank  Hamm,  against  appellant, 
tn  recover  the  value  of  60  shares  of  stock  in 
the  building  and  loon  association,  alleged  to 
be  worth  $564.  It  was  claimed  by  appellant 
that  the  stock  was  canceled  by  agreement 
between  the  parties  in  a  mutual  settlement, 
and  such  release,  as  shown  by  the  record,  is 
as  follows:  "Dallaa,  March  19th,  18&1.  Re- 
ceived of  the  Building  and  Loan  Association 
of  Dakota  abstract  of  title,  bond,  trust  deed, 
and  release  of  same,  having  this  day  released 
my  stock  in  said  association,  and  settled  all 
accounts  with  the  same.  [Signed]  Frank 
Hamm."  It  appears  from  the  undisputed 
testimony  that  the  stock  was  issued  to  appel- 
lee In  March,  1890;  that  he  paid  the  regular 
assessments  thereon  until  April  1,  1881, 
amounting  in  all  to  about  $564,  after  which 
time  he  ceased  to  pay;  that  in  June,  1890, 
appellee  borrowed  from  appellant  $3,000,  giv- 
ing a  mortgage  on  certain  real  estate,  and 
also  transferring  to  appellant,  as  collateral 
security,  the  60  shares  of  stock.  Certain  pay- 
ments were  mode  on  the  debt,  and  no  further 
assessments  were  paid  on  the  stock  after 
April  1,  1891.  Upon  a  settlement  between 
the  parties  Iilarch  19,  1894,  the  above  Instru- 
ment was  executed  by  appellee.  At  the  time 
of  the  settlement,  the  abstract  of  title,  the 
bond  and  trust  deed,  and  the  release  of 
same,  were  returned  to  appellee,  but  the  cer- 
tificate of  stock  was  retained  by  the  associa- 
tion. The  instrument  of  writing,  on  its  face, 
shows  that  appellee  released  his  stock  in  the 
association,  and  settled  all  accounts  with  the 
same.  There  Is  no  allegation  in  the  pleading 
of  appellant  that,  by  fraud  or  mistake,  the 
instrument  in  question  was  caused  to  evi- 
dence a  difterent  settlement  from  the  one 
really  made  between  the  parties;  and,  in  this 
state  of  the  pleading,  we  are  only  called  up- 
on to  construe  the  instrument  as  It  stands. 
Under  such  construction,  the  release  of  the 
stock.  Introduced  in  evidence,  if  it  speaks 
the  truth  of  the  settlement  between  the  par- 
ties, and  there  was  no  frand  or  mistake  in 
its  execution.  Is  a  bar  to  plaintiff's  action. 

In  the  replication  filed  by  plaintiflT  below  to 
the  pleading  of  the  defendant  setting  up  the 
release,  it  is  claimed  that  "the  same  was  ex- 
ecuted and  delivered  In  a  matter  utterly  for- 
eign to  and  different  from  the  matters  on 
which  plaintiff  bases  his  cause  of  action,  and 
in  no  way  affects  the  same";  and  it  is  fur- 
ther averred  that  the  same  was  executed 


witboat  conaideration.  The  facts  show  that 
tbla  was  the  only  stock  transaction  between 
the  parties;  that  they  had  been  correspond- 
ing for  several  months  in  regard  to  a  settle- 
ment between  them;  and  that  the  instrument 
was  executed  on  such  settlement  The  court 
should  have  granted  appellant's  motion  for  a 
new  triaL 

We  refrain  from  any  dlscnssion  of  the  dis- 
puted facts,  as  the  Judgment  must  be  re- 
versed, under  the  views  above  set  forth,  and 
we  will  only  notice  one  other  point,  which 
may  arise  on  another  trial. 

Under  the  second  assignment  of  error,  com- 
plaint Is  made  that  the  appellee,  as  a  wit- 
ness, was  allowed 'to  testify,  over  the  objec- 
tion of  appellant,  that  he  thought  the  words 
in  the  instrument  "having  this  day  released 
my  stock  In  said  association"  meant  that  the 
association  was  r^easing  his  stock  from  the 
loan.  Under  the  pleading  of  plalntifE,  this 
testimony  was  not  admissible.  The  instru- 
ment must  be  construed  according  to  Its 
terms,  and  In  the  light  of  surrounding  cir- 
cumstances. There  was  no  allegation  of  mis- 
take in  the  execution  of  the  instrument,  and. 
according  to  its  plain  meaning,  the  appellee 
released  his  stock  in  the  association,  and  set- 
tled all  accounts  with  the  same,  and  parol 
evidence  was  not  admissible  to  show  that  ap- 
pellee understood  the  contract  another  way. 
Where  the  Instrument  is  not  ambiguous,  and 
the  intent  of  the  parties  can  be  gathered  from 
the  document  itself,  the  court  will  look  to 
the  written  evidence,  and  parol  testimony  is 
not  admissible  to  show  how  one  of  the  par- 
ties construed  it  Soell  v.  Hadden,  85  Tex. 
187,  19  S.  W.  1087;  Lanes  v.  Squyres,  45  Tex. 
S83;  Belcher  v.  Mnlhall,  67  Tex.  17;  Adams 
T.  Hicks,  41  Tex.  240. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


WESTERN  UNION  TEL.  CO.  v.  WARREN. 

(Court  of  Civil  ApppfllH  of  Texas.     April  26, 

1896.) 

TSLBORAPB  COMPANIRS— NeoUOSHCB  IV  DSLIVBRT 

or  Mbssaob— Flcadiko— Damaobs— 
Hentai.  ANODisn. 

1.  In  an  action  against  a  telegraph  com- 
pany for  negligence  in  the  delivery  of  a  tele- 
gram, it  is  proper  to  refnse  to  strike  out  alle- 
gations of  the  complaint  that  defendant  was 
operating  its  office,  at  the  town  to  which  the 
message  was  sent,  in  a  negligent  manneT,  in 
that  its  operator,  a  woman,  mtmsted  the  deliv- 
ery of  messagea  to  a  child  12  years  old,  who 
was  to  find  the  residences  of  the  sendees. 

2.  The  sendee  of  a  telegram  announcing  the 
death  of  liis  father  may  recover  for  the  negli- 
gence of  the  telegraph  company  in  delivering 
the  message,  thereby  preventing  his  attending 
the  funeral,  for  any  increase  of  sorrow  or  grief 
at  his  father's  death  caused  thereby. 

3.  Where  the  sender  of  the  telegram  and 
the  agent  of  the  telegraph  company  contract 
for  the  delivery  of  the  message  to  the  sendee, 
with  the  understanding  that  he  might  live  out- 
side of  the  free-delivery  district,  and  that  if 
he  did  live  outside  of  such  district  the  sender, 
who  was  amply  solvent,  would  pay  all  addi- 
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tloDAl  chargea,  the  company  is  liable  for  neirli- 
sence  in  the  deliverjr  of  the  message,  though 
the  sendee  was  outside  of  such  district. 

Appeal  froin  district  court,  Johnson  county; 
J.  M.  HaU,  Judge. 

Action  by  J.  C.  Warren  against  the  Western 
Union  Telegraph  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

W.  E*.  Ramsey  and  Field,  Brown  &  Camp, 
for  appellant.     Davis  &  McKoy,  for  appellee. 

lilGHTFOOT,  C.  J.  This  suit  was  brought 
by  appellee,  J.  C.  Warren,  in  the  district  court 
of  Johnson  county,  to  recover  damages 
against  the  telegraph  company  for  failing  to 
deliver  promptly  the  following  message^ 
which  was  sent  by  J.  D.  McGee:  "Eagle 
Mills,  Ark.,  Jan.  20,  1895.  To  J.  C.  Warren, 
Cleburne,  Texas:  Your  father  died  this  a.  m. 
Will  take  corpse  to  Atlanta  to-morrow. 
[Signed]  J.  D.  McGee."  It  was  alleged  by 
plaintiff  below  that  bis  father  died  near 
Eagle  MlUs;  that  the  above  dispatch  was 
sent  to  him  with  the  fees  paid  in  advance; 
that  bis  father  was  buried  near  Atlanta,  Tex., 
on  the  28th  day  of  January,  1895,  and  that 
if  the  dispatch  had  been  promptly  delivered 
he  could  and  would  have  attended  the  fu- 
neral of  his  father,  and  that  by  the  negligence 
and  failure  to  deliver  the  message  be  was  de- 
prived of  paying  this  respect  to  the  memory 
of  his  father,  and  was  greatly  grieved  at  not  be- 
ing able  to  do  so,  whereby  he  was  damaged 
in  the  sum  of  |985.  The  case  was  tried  be- 
fore a  Jury,  and  verdict  and  Judgment  in  fa- 
vor of  appellee  in  the  sum  of  9250,  from 
which  this  appeal  was  taken. 

The  facts  proved,  and  the  verdict  and  Judg- 
ment thereon,  Justify  the  conclusions:  That 
J.  T.  S.  Warren,  the  father  of  appellee,  died 
at  Eagle  MUls  on  January  26,  1896,  about 
4  o'clock  a.  m.,  and  was  buried  at  Douglas- 
ville,  near  Atlanta.  Tex.,  on  the  28th  day  of 
January,  1895.  That  about  8  o'clock  a.  m. 
on  January  26,  1895,  the  above  message  was 
sent  to  appellee  by  J.  D.  McGee,  who  paid  the 
fees  for  the  transmission  of  the  message,  and 
made  an  arrangement  with  the  operator  at 
the  time  that  tf  there  were  other  charges  be 
(McGee)  would  pay  the  same.  That  at  the 
time  it  was  unknown  by  the  sender  of  the 
message,  or  the  operator  at  Eagle  Mills, 
whether  appellee  lived  in  the  town  of  Cle- 
burne, or  in  the  country;  but  McGee  stated 
to  the  operator  that  the  post-office  address  of 
appellee  was  Cleburne,  Tex.,  and  that  if  there 
were  other  charges  for  the  delivery  of  the 
message  he  would  pay  the  same.  The  mes- 
sage was  duly  transmitted  to  Cleburne,  and 
the  agent  of  appellant  at  that  place  was  neg- 
ligent in  attempting  to  find  appellee,  but  final- 
ly telegraphed  back  to  the  operator  at  filagle 
Mills  that  appellee  lived  six  miles  In  the 
country.  The  free-delivery  limits  at  Cle- 
burne were  fixed  at  one  mile  from  appellant's 
office.  Upon  receiving  the  message  from  the 
operator  at  Cleburne,  the  agent  of  appellant 


at  Eagle  Mills  wired  back  for  the  message  to 
be  delivered,  and  that  be  would  be  responsi- 
ble for  the  fees.  The  message  was  delivered 
to  appellee,  but  too  late  for  him  to  attend  the 
funeral  of  bis  father.  The  cost  of  delivery 
(three  dollars)  was  promptly  paid  by  McGee 
to  the  agent  at  Eagle  Mills  as  soon  as  it  was 
made  known  to  him  what  such  fees  were. 
McGee  was  responsible  for  the  amount,  and 
the  agent  at  Eagle  Mills  knew  him  to  be  re- 
sponsible, and  made  the  arrangement  with 
him  above  stated.  If  the  message  had  been 
promptly  transmitted  and  delivered  to  appel- 
lee, he  could  and  would  have  attended  the 
funeral  of  his  father;  and,  by  reason  of  the 
negligence  of  appellant's  agent  In  failing  to 
deliver  the  same,  appellee  was  deprived  of 
the  privilege  of  attending  his  father's  funeral, 
whereby  he  was  damaged  In  the  sum  award- 
ed by  the  verdict  and  Judgment. 

1.  Appellant's  first  assignment  of  error 
complains  of  the  ruling  of  the  court  In  refus- 
ing to  sustain  its  special  exception  to  that 
portion  of  plaintiff's  petition  in  which  it  is 
alleged  that  when  said  message  was  deliv- 
ered for  transmission  the  defendant  was  op- 
erating its  office  in  Cleburne,  Tex.,  in  a  negli- 
gent manner;  that  its  operator  who  was  in 
charge  of  said  office  at  Cleburne  was  a  lady 
of  limited  acquaintance,  and  did  not  and  does 
not  attempt  to  deliver  messages  to  persons, 
or  find  out  their  residence,  but  intrusts,  and 
did  intrust,  the  delivery  of  all  messages,  and 
the  ascertaining  of  the  residence  or  place  of 
business  of  persons  for  whom  messages  are 
received,  to  an  inexperienced  boy  of  tender 
years,  and  did  intrust  the  delivery  and  ascer- 
taining of  the  place  of  plaintifCs  residence  to 
said  boy  when  said  message  was  received  at 
the  defendant's  office  in  the  city  of  Cleburne, 
—all  of  which  was  negligence  on  the  part  of 
the  defendant.  While  this  pleading  may  be 
unnecessarily  prolix,  and  might  have  been 
made  shorter  and  clearer,  yet  the  court  did 
not  err  In  refusing  to  strike  it  out  The  par- 
ticular ground  of  negligence  upon  which  the 
plaintiff  based  his  cause  of  action  was  the 
failure  to  deliver  the  message  promptly,  and 
the  above  paragraph  of  the  petition  was  no 
doubt  merely  stated  by  way  of  Introduction, 
and  was  not  improper. 

2.  The  setwnd  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  sustain 
defendant's  exceptions  to  that  portion  of 
plaintiff's  petition  which  is  as  follows: 
"Plaintiff  further  avers  that  If  said  telegram 
bad  been  delivered  to  him  within  a  reason- 
able time,  and  in  compliance  with  the  agree- 
ment and  undertaking  upon  the  part  of  the 
defendant,  that  plaintiff  would  have  attended 
the  funeral  and  burial  of  his  said  father;  but 
he  avers  that  on  account  of  the  negligence 
and  failure  on  the  part  of  the  defendant,  its 
agents  or  servants,  in  not  delivering  or  caus- 
ing said  telegram  to  be  delivered  until  11:22 
o'clock  a.  m.  on  January  28, 1895,  he  was  pre- 
vented from  attending  and  being  present  at 
the  burial  of  his  said  father,  and  was  there' 
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by  greatly  grieved,  and  was  caused  great  dis- 
tress of  mind  and  mental  suffering,  and  that 
his  sorrow  and  grief  from  the  death  of  his 
father  was  thereby  gn%atly  increased,  and 
that  by  reason  thereof  he  suffered  great  men- 
tal agony,"  etc.  Appellant  contends  that  its 
exception  to  the  above  should  have  been  sus- 
tained, because  the  sorrow  and  grief  of  the 
plaintiff  from  the  death  of  his  father,  wheth- 
er Increased  or  diminished  by  its  acts,  are 
not  the  subject  of  damages.  This  assignment 
is  not  well  taken.  While  It  is  true  that  plain- 
tiff was  not  entitled  to  recover  for  the  death 
of  his  father,  or  for  the  grief  and  sorrow 
which  he  suffered  on  account  of  bis  father's 
death,  yet  he  was  entitled  to  recover  for  any 
Increase  of  mental  suffering  which  he  might 
have  sustained  by  reason  of  the  failure  of  the 
defendant  to  deliver  the  message,  and  this 
was  properly  alleged  by  the  plaintiff. 

3.  The  third  assignment  of  error  is,  in  sub- 
stance, that  the  court  "erred  in  modifying 
and  changing  the  first  special  charge  request- 
ed by  defendant,  in  that  said  special  charge 
instructed  the  Jury  that  the  sender  of  the 
message  and  the  local  agent  of  the  defendant 
at  Eagle  Mills,  Arkansas,  must  have  con- 
tracted with  the  mutual  understanding  that 
plaintiff  lived  outside  the  free-delivery  limits 
of  Cleburne,  Texas,  whereas  the  court  char- 
ged the  Jury  that  said  parties  must  have  con- 
tracted with  the  mutual  understanding  that 
the  plaintiff  might  live  outside  of  said  free- 
delivery  limits,  there  being  no  evidence  to 
support  the  charge  as  modified  by  the  court; 
and  said  special  instruction  Na  1  requested 
by  defendant's  counsel  being,  as  it  stood,  the 
law  of  the  case,  the  court  erred  In  not  giving 
the  special  instruction  No.  1  in  charge,  as 
requested  by  defendant"  Upon  a  careful  ex- 
amination of  the  record,  we  find  that  the  ap- 
pelant did  request  the  court,  in  its  special  in- 
struction No.  1,  to  charge  the  Jury  as  sug- 
gested in  the  above  assignment  We  also 
find  that  the  court,  in  its  main  charge  to  the 
Jury,  instructed  them  as  follows:  "In  this 
case  you  are  further  instructed  that  if  you 
find  from  the  evidence  that  the  free-delivery 
limits  for  the  delivery  of  telegrams  had  been 
established  in  Cleburne,  Texas,  and  that  such 
free-delivery  limits  were  recognized  and  act- 
ed upon  by  the  defendant  company,  at  and 
before  the  delivery  of  the  message  in  ques- 
tion for  transmission  from  Ejagle  Mills,  Ar- 
kansas, to  Cleburne,  Texas;  that  the  plain- 
tiff did  not  reside  in  said  free-delivery  limits, 
but  resided  without  same,— then  and  in  such 
event  the  defendant  was  under  no  obligation 
or  legal  duty  to  deliver  the  message  in  ques- 
tion to  him,  unless  it  had  been  paid  the  spe- 
cial delivery  charges  ft>r  such  services,  or  un- 
less, without  such  payment,  it  had  assumed 
and  agreed,  by  contract  with  the  sender  of 
such  message,  to  so  deliver  same  to  plaintiff, 
wherever  he  might  be.  And  in  this  connec- 
tion you  are  charged  that  the  parties  con- 
tracting (that  is  to  say,  the  sender  of  the  mes- 
sage In  question,  and  the  local  agent  at  Ea- 


gle Mills,  Arkansas)  must  have  contracted 
with  a  mutual  understanding  that  plaintiff 
might  live  outside  of  such  free-delivery  lim- 
its, and  that  special  delivery  of  such  tele- 
gram would  have  to  be  made,  and  a  general 
contract  or  agreement  by  the  parties  to  pay 
other  charges  than  the  ordinary  and  usual 
tolls  for  the  transmission  and  delivery  of  said 
message  would  not  bind  the  defendant  to 
deliver  said  message  to  plaintiff  outside  the 
free-delivery  limits,  unless  the  defendant  con- 
tracted with  the  understanding  that  plaintiff 
might  live  without  such  free-delivery  limits, 
and  contracted  to  deliver  said  telegram  with 
reference  to  such  Information."  The  above 
charge,  as  given  by  the  court,  was  clearly  ap- 
plicable to  the  facta  proved  in  the  case,  be- 
cause it  appears  from  the  testimony  tliat  the 
sender  of  the  message  and  the  appellant's 
agent  at  Eagle  Mills,  while  they  knew  that 
Cleburne,  Tex.,  was  the  post-office  address  of 
appellee,  yet  neither  of  them  knew  whether 
he  lived  in  town  or  in  the  country,  and  their 
contract  was  made  with  reference  to  that 
state  of  facts;  and  the  sender  of  the  mes- 
sage, who  was  amply  solvent  made  arran^- 
ments  with  the  operator  to  have  the  message 
delivered,  and  that  he  would  pay  whatever 
expense  might  be  necessary,  which  he  snb- 
sequently  did.  The  instruction  requested  bf 
appellant  should  not  have  been  given,  be- 
cause it  would  have  been  mideading  and  er- 
roneous, in  this:  that  it  provided  that  the 
"sender  of  the  message  In  question  and  the 
local  agent  of  the  defendant  at  Eagle  Mills, 
Arkansas,  must  have  contracted  with  the 
rjutual  knowledge  that  plaintiff  lived  outside 
of  such  free-delivery  limits,  and  that  special 
delivery  of  such  telegram  would  have  to  lie 
made."  The  facts  clearly  show  that  the  par- 
ties did  not  have  such  mutual  knowledge,  bat 
tliat  they  did  have  reason  to  believe  that  ap- 
pellee might  live  beyond  tbe  free-dellver; 
limits,  and  their  contract  was  made  with  ref- 
erence to  that  condition  of  afCalrs.  The 
above  assignment  is  not  well  taken,  because 
the  court  did  not  change  or  modify  the  re- 
quested charge  of  appellant  but  properly  re- 
fused to  give  it  The  court  in  its  main 
charge,  correctly  presented  the  question  to 
the  Jury.  Tbe  fourth  assignment  of  error  te 
upon  the  same  subject 

4.  Tbe  fifth  assignment  is  upon  the  same 
objection  set  out  in  the  third.  The  court  did 
not  modify  tbe  special  Instruction  requested 
by  the  defendant's  counsel,  but  refused  the 
charge  requested,  and  gave  a  proper  charge 
upon  the  subject. 

6.  The  sixth  assignment  of  error  complalm 
of  the  refusal  of  the  coivt  to  give  the  tenth 
special  instruction  requested  by  the  defeod- 
ant,  which  was  practically  an  instruction  to 
the  jury  to  return  a  verdict  for  the  defend- 
ant, which  would  have  been  Improper  and 
erroneous  under  the  facts  proved. 

6.  The  seventh,  eighth,  ninth,  tenth,  elev- 
enth, and  twelfth  assignments  of  error  at- 
tack the  ruling  of  the  court  in  refusing  to 
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srant  defendant's  motion  for  a  new  trial,  and 
under  these  assignments  appellant  thorough- 
ly discnsses  the  facts  of  the  case.  The  facta 
'were  amply  snfflclent  to  show  negligence  on 
the  part  of  the  defendant  in  the  transmis- 
sion and  delivery  of  the  message,  and  the 
damage  to  plaintiff  by  reason  of  such  negli- 
gence. We  find  no  error  in  the  Judgment, 
and  it  is  afiSrmed. 


KILGORE  y.  MOORE. 

(Court  of  CiTil  Appeals  of  Texas.     May  2, 

1896.) 

Inbtkuctions— Special  IssiiEit—SoBMiMios—JcBT 

— ClEKK— XTXAUTROKIZBD  pKESEXOS. 

1.  In  a  suit  on  Sff  notes  made  by  defend- 
ant to  plaintiff  at  different  times,  defendant 
claimed  greater  credits  than  plaintitt  had  al- 
lowed him  in  at  least  11  different  instances. 
The  court  iustructed  the  jury  to  find  for  de- 
fendant certain  undisputed  credits,  and  further 
submitted  to  them  th«  question  as  to  any  other 
credits  defendant  might  be  entitled  to.  The 
jnrr  found  that  defendant  was  entitled  to  sey- 
eral  other  credits,  none  of  the  11  being  includ- 
ed. Held,  that  toe  instructions  were  sufficient 
to  coyer  the  issues,  and  that  the  finding  of  the 
jnry  was  responaiye  thereto. 

2.  Where  special  issues  are  submitted  to 
the  jury,  all  of  the  issues  of  fact  made  by  the 
pleadings  must  be  submitted  and  determined, 
or  the  Terdict  will  be  set  aside. 

3.  Where  defendant  has  testified  that  he 
neyer  at  any  time  received  any  money  from 
plaintiff  for  which  he  did  not  make  his  note, 
the  testimony  raises  an  issue  as  to  whether  he 
did  make  notes  for  all  the  money,  and  it  should 
be  submitted. 

4.  It  is  error  to  permit  a  person  not  a 
member  of  the  jury  to  be  present  during  their 
deliberations,  though  he  took  no  part  in  them, 
and  was  there  tor  the  sole  purpose  of  type- 
writing the  verdict  as  rendered. 

Appeal  from  district  court,  Grayson  county; 
Don  A.  Bllas,  Judge. 

Action  by  L.  B.  Moore  against  S.  C.  Kil- 
sore  on  notea.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

G.  6.  Randell  and  Wolfe  &  Hare,  for  ap- 
pellant. A.  R  Person,  T.  W.  Stratton  and 
Arthur  G.  Moseley,  for  appellee. 

RAINBT,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  upon  36  different  promisHory 
notes  executed  by  appellant  at  various  times 
in  favor  of  appellee;  said  notes  stipulating  for 
12  per  cent.  Interest  and  attorney's  fees.  Ap- 
pellee also  sought  foreclosure  of  various  chat- 
tel mortgages  upon  personal  property,  and  to 
foreclose  certain  vendor's  liens  and  deeds  of 
trust  on  certain  real  estate  given  to  secure 
certain  of  said  notes.  Defendant  answered 
by  general  and  special  exceptions,  general  de- 
nial, and  special  answer  to  the  effect  that 
all  the  notes  described  in  plaintiff's  petition 
bad  been  paid  off  and  discharged,  and  that 
he  was  not  Indebted  to  plaintiff  on  account 
of  the  execution  and  delivery  of  any  of  said 
notes.  There  were  various  transactions  be- 
tween appellant  and  appellee,  covering  a  pe- 
riod of  several  years;  the  transactions  con- 
sisting partly  of  money  advanced  by  appellee 


to  appellant  for  or  on  his  account,  and  pay- 
meats  made  at  various  times  and  in  various 
amounts  by  appellee  to  appellant,  all  of  which 
were  duly  set  up  In  the  pleadings  either  of  ap- 
pellant or  appellee.  On  hearing,  Jndgment 
was  rendered  in  favor  of  appellee  for  the  sum 
of  $18,028.36.  The  court,  by  its  charge,  sub- 
mitted to  the  Jury  special  Issues,  upon  which 
the  court  rendered  Jndgment 

The  first  assignment  of  error  presented  by 
appellant  complains  of  the  action  of  the  court 
In  failing  to  submit  to  the  Jury  Issues  as  to 
whether  or  not  he  was  entitled  to  greater 
credits  in  as  many  as  11  different  instances 
where  he  claimed  to  have  paid  a  larger 
amount  than  appellee  had  allowed  him  credit 
for.  The  court,  in  its  charge,  instructed  the 
Jury  to  find  for  appellant  certain  credits, 
about  which  there  was  no  dispute;  and  fur- 
ther submitted  to  them  the  question,  in  effect, 
to  state  in  their  anawer  any  and  ail  the 
credits  other  than  those  mentioned  in  bis  In- 
structions to  which  appellant  might  be  en- 
titled. The  Jury,  in  answer  to  such  ques- 
tion, found  that  appellant  was  entitled  to  sev- 
eral other  credits,  none  of  the  11  being  in- 
cluded. We  think  the  instructions  of  the 
court  to  the  Jnry  were  fully  sufficient  to  cov- 
er the  issue  raised  by  appellant,  and  that  the 
finding  of  the  Jury  thereon  was  responsive 
thereto,  and  clearly  indicated  tliat  under  the 
instructions  of  the  court  the  defendant  was 
not  entitled  to  credit  on  the  notes  sued  on 
for  the  amounts  claimed. 

The  second  asaignment  of  error  is:  "The 
court  erred  in  not  causing  the  Jury  to  find 
as  to  the  amount  of  money  received  and  paid 
ont  by  plaintiff  upon  the  Ciommercial  College 
contract  because  the  evidence  showed  that 
said  contract  was  assigned  and  transferred 
to  plaintiff  by  defendant,  and  that  all  mon- 
eys were  to  be  received  from  said  contract 
by  plaintiff,  and  certain  amounts  thereof  paid 
out  for  labor  and  material  used  in  the  con- 
struction of  said  building;  and  defendant 
was  entitled  to  a  finding  of  the  Jury  as  to 
the  amounts  of  money  paid  out  by  plaintiff 
on  said  contract  when  the  same  was  paid, 
to  whom  paid,  the  amount  paid,  and  the  pui^ 
pose  for  which  such  payments  were  made; 
and,  the  plaintiff  having  failed  to  show  what 
disposition  had  been  made  of  all  moneys  re- 
ceived by  blm  upon  said  contract  defendant 
was  entitled  to  a  credit  for  the  entire  con- 
tract price,  to  wit  $14,968." 

The  seventh  question  submitted  by  the  court 
to  the  Jury  was  as  follows:  "Was  there  any 
agreement  between  Moore  and  Kilgore  with 
reference  to  the  contract  price  Kilgore  was 
to  get  for  erecting  the  Commercial  College 
building?  If  so,  what  was  the  agreement? 
How  much  of  said  contract  price  did  Moore 
actually  collect?  How  much  had  Moore  ad- 
vanced to  Kilgore  for  the  purpose  of  pur- 
chasing the  material  for  the  construction  of 
Mid  building,  and  for  paying  labor  employed 
by  Kilgore  on  said  contract?  How  much,  if 
any,    of   the   amount   actually    collected   by 
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Moore  on  said  contract  was  paid  out  for  la- 
bor or  material  employed  or  used  In  tbe  con- 
struction of  said  building?"  The  answer  of 
tbe  Jury  to  said  question  was  as  follows: 
"There  was  an  agreement  between  Moore  and 
Kllgore  with  reference  to  tbe  contract  price 
Kllgore  was  to  get  for  erecting  the  Commer- 
cial College  bnlldlng.  The  agreement  was 
that  Moore  was  to  furnish  money  to  carry 
on  the  work  on  said  college  contract,  and  pay 
for  labor  and  material.  The  remainder  of 
said  money  on  said  contract  was  to  be  ap- 
plied to  the  credit  of  Kilgore's  Indebtedness 
to  Moore.  Moore  collected  on  said  contract 
$7,136.64.  We  are  unable  to  state  the  amount 
80  advanced  by  Moore  to  Kllgore  for  the  pur- 
pose of  purchasing  material  for  the  construc- 
tion of  said  bnlldlng  and  for  paying  labor 
employed  by  Kllgore  on  said  contract.  We 
are  likewise  unable  to  state  tbe  amount  paid 
out  by  Moore  for  labor  and  material  em- 
ployed or  used  in  the  construction  of  said 
building."  It  wlU  be  noted  that  the  jury 
failed  to  find  bow  much  money  appellee  ad- 
vanced for  the  purpose  of  purchasing  mate- 
rial and  for  labor  in  constructing  said  bnlld- 
lng. Tbe  appellee  contends  that,  as  the  evi- 
dence shows  the  amount  he  received  on  said 
contract,  and  that  It  was  applied  to  appel- 
lant's Indebtedness,  the  finding  of  the  Jury 
was  snflflclent  to  form  a  basis  upon  which  the 
court  was  authorized  to  render  Judgment. 
We  cannot  concur  in  this  contention.  Un- 
der our  decisions,  when  special  Issues  are 
submitted  to  the  Jury,  It  Is  necessary  that 
all  of  the  Issues  of  fact  made  by  the  plead- 
ings must  be  submitted  and  determined,  or 
tbe  verdict  will  be  set  aside.  Paschal  v. 
Acklln,  27  Tex.  173;  Cole  v.  Crawford,  69 
Tex.  126,  saw.  646;  Newbolt  v.  Lancaster, 
83  Tex.  271,  18  &  W.  740.  We  are  of  opinion 
that  the  pleadings  and  evidence  raised  the 
issue  as  to  how  much  had  been  advanced  by 
appellee  on  this  contract,  and  the  Jury  should 
have  made  a  specific  finding  on  that  point. 
Tbe  Issue  as  to  the  application  of  the  amount 
collected  as  a  credit  should  have  been  sub- 
mitted to  the  Jury,  and  a  specific  finding 
made  thereon. 

The  court,  in  its  Instructions,  In  effect  as- 
sumed that  there  had  been  an  Indebtedness 
due  by  appellant  to  appellee  other  than  that 
evidenced  by  the  various  notes  executed  by  ap- 
pellant. In  other  words,  that  during  their 
dealings  appellee  had  at  various  times  ad- 
vanced money  to  appellant  for  which  no 
notes  were  at  the  time  executed,  and  an  ac- 
count of  same  was  kept  by  appellee,  and  to 
which  certain  credits  were  applied.  We  think 
the  evidence  fairly  raised  the  Issue  as  to 
whether  appellant  had  executed  notes  for  all 
the  moneys  received  by  him  or  on  his  account 
from  appellee.  Appellant,  in  substance,  tes- 
tified that  he  never  at  any  time  received  any 
money  for  which  he  did  not  execnte  his  note; 
and  his  wife's  testimony  is  to  the  same  ef- 
fect as  to  transactions  bad  with  her.  Such 
being  the  testimony,  we  think  such  an  as- 


sumption on  the  part  of  tbe  court  was  Im- 
proper, and,  Instead,  the  issue  sliould  have 
been  submitted  covering  that  point. 

We  think,  under  the  evidence,  a  larger 
credit  for  usurious  Interest  should  have  been 
allowed  appellant,  but,  as  appellee  offered  to 
remit,  such  will  not  constitute  ground  for  re- 
versal; but  we  call  the  attmtlon  of  tbe  trial 
court  to  same  in  order  that  on  the  next  trial 
proper  attention  may  be  paid  thereto. 

The  thirteenth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  requiring  and  per- 
mitting one  C.  S.  Arnold,  wiutont  the  knowl- 
edge or  consent  of  defendant  or  his  counsel, 
said  Arnold  not  being  a  member  of  the  Jury 
sworn  to  try  the  cause,  to  be  present  In  the 
Jury  room  for  the  space  of  about  one  hour 
and  thirty  minutes  wlille  the  Jury  before 
whom  this  cause  was  being  tried  was  delib- 
erating on  said  cause,  and  making  their  ver- 
dict therein;  all  of  which  Is  more  fully  shown 
by  the  affidavit  of  J.  A.  L.  Wolfe,  attached  to 
and  made  a  part  of  defendant's  motion  for 
new  trial;  and  as  also  shown  by  the  affida- 
vit of  said  Arnold,  filed  with  the  record  of 
this  cause."  The  evidence  above  referred  to 
shows  that  Arnold  was  not  one  of  the  Ju- 
rors; that  he  was  a  deputy  clerk  of  the 
court;  that  the  Jury  came  into  court,  and 
asked  for  an  amanuensis  to  take  down  their 
answers  to  questions  submitted,  and  said 
Arnold  was  directed  by  the  court  to  go  into 
the  Jury  room,  and  when  in  there  he  took  no 
part  in  the  deliberations  further  than  to  take 
down  on  the  typewriter  the  verdict  of  the 
Jury  as  rendered.  There  is  nothing  in  the 
record  to  show  that  there  was  any  Influence 
brought  to  bear  by  his  honor  upon  any  of  the 
Jurors  In  rendering  the  verdict  they  did  ren- 
der. While  this  is  true,  the  court  erred  In 
permitting  Arnold  to  be  with  the  Jury  In  the 
manner  Indicated.  The  law  does  not  con- 
template that  any  one  shall  be  with  the  Ju- 
rors while  they  are  deliberating  upon  their 
verdict,  and  such  ccmduct  is  contrary  to  the 
spirit  of  the  law  in  tbe  trial  of  causes  by 
Jury. 

This  is  a  case  involving  many  transactions, 
covering  a  period  of  several  years,  and  tbe 
evidence,  being  to  a  great  extent  conflicting, 
is  necessarily  voluminous,  which  made  it  ex- 
ceedingly difficult  to  properly  present  the  is- 
sues raised;  and  it  is  not  surprising  that  the 
learned  Judge  below  made  omissions  in  sub- 
mitting proper  issues.  Other  assignments  of 
error  are  presented,  but  it  is  unnecessary  to 
discuss  them,  as  enough  has  been  said  to 
show  that  all  Issues  properly  raised  should 
be  submitted  to  the  Jury.  Owing  to  the  mol- 
tltude  of  transactions  and  tbe  great  volume 
of  evidence,— conflicting  in  many  respects,— 
we  think  this  case  one  In  whicb  the  services 
of  an  auditor  would  be  eminently  beneflclal. 
However,  we  give  no  Instructions  as  to  this 
suggestion.  For  the  reasons  above  set  forth, 
the  Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded,  and  it  is  so  or- 
dered. 
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HOPEWELL  T.  PATTERSON  et  nx. 

(Coort  ot  CiTil  Appeals  of  Texas.     May  2, 

1896.) 

flSTATKS— LiFB    ESTXTE. 

Where  a  mother  agreed  to  let  her  son 
occupy  land  owned  by  her  during  her  lifetime 
If  he  wonld  enter  on  and  improve  it,  and  the 
■on  went  upon  and  occupied  it  dnring  his  life- 
time, cultivated  and  placed  valuable  improve- 
menta  on  it,  his  widow  and  children,  after  his 
death,  are  entitled  to  occupy  the  land,  either 
In  person  or  by  tenants,  till  the  death  of  the 
mother. 

Appeal  from  district  conrt.  Hunt  county; 
K.  W.  Terhune,  Judge. 

Action  by  Mrs.  S.  J.  Hopewell  against 
Charles  Patterson  and  Lillian  Patterson,  hts 
-wife,  for  possession  of  land.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Mod- 
ified. 

Evans  &  Hargrave,  for  appellant 

Conclusions  of  Fact. 

RAINBY,  J.  The  evidence  fully  sustains 
the  findings  of  the  court  below,  and  its  con- 
clusions of  fact  are  adopted  as  the  condu- 
■ions  of  this  court,  and  are  as  follows:  "(1) 
Ben  Johnson  and  his  wife,  S.  J.  Johnson, 
owned  100  acres  of  land  as  community  prop- 
erty, including  that  in  controversy,  at  the 
time  of  the  death  of  Johnson,  in  1864,  which 
was  their  homestead;  and  the  wife,  S.  J. 
Johnson,  now  S.  J.  Hopewell,  plaintiff  here- 
in, has  used  and  occupied  the  entire  tract, 
except  that  in  controversy,  ever  since.  (2) 
Johnson  and  wife  tiad  two  children  which 
survived  the  father,— one  a  daughter,  now 
Mrs.  Shields;  one  a  son,  Thomas  Johnson, 
who  martled  Lillian  Collier,  and  afterwards 
died.  (3)  Two  children  were  bom  to  Thom- 
as Johnson  and  Lillian  Collier.  One  of  these 
died  after  the  father  died.  The  other  Is 
living.  The  mother,  LilUan,  has  since  mar- 
ried Charles  Patterson.  (4)  About  the  year 
1874.  when  Thomas  Johnson  was  about  17 
years  of  age,  the  plaintiff,  bis  mother,  told 
him  if  be  would  go  on  the  land  in  contro- 
versy, and  improve  it,  he  could  have  it 
during  her  lifetime.  He  took  possession  ot 
the  land  under  this  agreement,  and  cleared 
and  fenced  it,  and  broke  it  up,  and  put  it 
In  cultivation;  the  value  of  such  improve- 
ments being  about  ^150.  He  continued  to 
cultivate  the  land  until  he  married  LiUian 
Collier,  In  1883;  and  he  then  built  dwelling 
and  other  bouses  on  it,  and  lived  with  his 
wife  in  the  house,  and  continued  to  culti- 
vate the  land  until  be  died,  in  1887.  After 
Thomas  Johnson  died,  bis  widow,  with  her 
children,  moved  off  the  place,  and  lived 
with  a  neighbor,  until  she  married  Patter- 
son. Plaintiff  demanded  possession  of  the 
place  as  soon  as  Mrs.  Johnson  moved  off, 
but  told  her  she  should  have  the  place  as 
long  as  she  would  live  on  it,  but  she  was 
not  willing  for  her  to  put  it  in  possession 
of  tenants.    Mrs.  Johnson  refused  to  give 


posaeasion,    and    has  been   cultivating  the 
place  with  tenants  ever  since." 

Conclusions  of  Law. 

The  evidence  in  this  case  is  sufficient  to 
sustain  the  legal  conclusions  of  the  court 
below;  and  appellee  was  entitled  to  posses- 
sion of  the  land  during  the  lifetime  of  ap- 
pellant There  was  error,  however,  in  the 
form  of  the  Judgment  as  entered.  By  the 
terms  of  the  Judgment  appellee  was,  in  ef- 
fect decreed  to  be  the  owner  of  the  title 
to  the  land,  when  it  should  have  been  thait 
she  have  possession  of  the  land  during  ap- 
pellant's lifetime.  The  Judgment  of  the 
conrt  below  is  here  reformed,  allowing  ap- 
pellee's possession  of  the  land,  as  above 
indicated,  until  the  death  of  appellant  but 
Is  to  in  no  way  affect  the  title  to  the  land. 
The  Judgment  as  entered,  does  not  conform 
to  the  legal  conclusions  of  the  trial  court; 
and  the  same  was  not  called  to  the  atten- 
tion of  the  court,  by  motion  for  new  trial 
or  otherwise.  The  Judgment  as  reformed, 
is  affirmed,  at  the  cost  of  appellant  Be- 
formed  and  affirmed. 


TEXAS  &  P.  BY.  CO.  v.  FULI^ER  et  ux.i 

(Court  of  Civil  Appeals  of  Texas.     March  21, 

1896.) 

Action  bt  Wirs  — Pabtibs— Ambndmint— Rail- 
B0AD3 — Personal  Injuries — Railroad  Cross- 

INOS — CONTRIBDTOBT  NbOLIOBNCS. 

1.  In  an  action  for  personal  injuries  re- 
ceived by  a  married  woman  who  bad  been  de- 
serted by  her  husband,  though  the  husband  is 
an  unnecessary  party  i>laintis,  yet  it  is  not  re- 
versible error  to  permit  the  suit  to  be  prose- 
cuted in  the  names  of  both  the  husband  and 
wife,  there  being  no  other  showing  that  defend- 
ant was  prejudiced  thereby. 

2.  An  action  for  personal  injuries  to  a  mar- 
ried woman  who  had  been  deserted  by  her  hus- 
band was  instituted  in  the  name  of  both  hus- 
band and  wife.  The  complaint  failed  to  allege 
the  fact  of  desertion,  so  as  to  authorize  her  to 
sue.  ffeM,  that  an  amendment  setting  up  the 
desertion  did  not  change  the  cause  of  action, 
and  was  therefore  properly  allowed  after  the 
statute  of  limitations  would  have  run  against 
the  action. 

3.  Plaintiff  was  struck  by  defendant's 
switch  engine  at  a  railway  street  crossing. 
The  engine,  as  it  approached,  was  in  plain  view 
for  lialf  a  mile,  but  was  running  at  an  excessive 
rate  of  speed,  and  without  giving  the  statutory 
signals.  Plaintiff  testified  that  before  crossing 
the  track  she  looked  for  approaching  trains, 
and  failed  to  see  any,  or  hear  any  noise  indi- 
cating their  approach.  Beld,  that  plaintiff,  as 
a  matter  of  law,  conld  not  be  said  to  have  been 
guilty  of  contriontory  negligence. 

Error  from  district  court  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  William  Fuller  and  wife  against 
the  Texas  &  Pacific  Railway  Company. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Alexander,  Clark  &  Hall,  for  appellant 
John  Bookliout  and  R.  H.  Capers,  for  ap- 
pellees. 

1  Writ  of  error  denied  by  supreme  court 
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FINL£!T,  J.  This  ia  an  action  tor  dam- 
ages on  account  of  personal  Injuries,  In- 
stituted February  2,  1800,  in  the  name  of 
WUliam  Fuller  and  his  wife,  Sarah  M.  Ful- 
ler, against  the  Texas  &  Pacific  Railway 
Ck)mpany.  The  trial  resulted  In  a  verdict 
and  Judgment  for  plaintiffs  In  the  sum  of 
^500,  from  which  defendant  has  prose- 
cuted Its  writ  of  error  to  this  court.  This 
Is  the  second  time  the  cause  has  been  pre- 
sented to  this  court  for  a  revision,  and  the 
case  wlU  be  found  reported  in  24  S.  W.  1080. 
On  the  trial  below  the  defendant  excepted  to 
the  petition  upon  the  ground  that  the  wife 
was  an  unnecessary  and  Improper  party. 
The  court  sustained  the  exception,  whereup- 
on a  trial  amendment  was  filed  by  Mrs. 
Fuller,  alleging,  in  substance,  "that  In  the 
month  of  December,  1888,  her  co-plaintiff 
and  husband,  William  Fuller,  left  their  home, 
in  the  city  of  Dallas,  Texas,  as  she  then  be- 
lieved, temporarily,  and  with  the  view  of 
returning;  that  the  Injury  occurred  to  her 
In  the  month  of  January,  1880;  and  that  at 
the  time  of  the  Institution  of  this  suit  she 
believed  that  her  husband  would  soon  re- 
turn to  their  home.  In  Dallas,  Texas.  But 
she  charges  that  he  never  has  returned  to 
their  said  home,  nor  in  any  way  contributed 
to  her  support,  and  since  that  time  she  has 
never  seen  him,  and  she  charges  that  since 
her  said  Injury,  on,  to  wit,  February  15, 1889, 
he  abandoned  and  deserted  her,  and  has 
never  returned  to  her.  And  your  petitioner 
further  shows  that  she  is,  and  has  been 
since  1889,  destitute  of  the  means  of  sup- 
port, and  has  no  sej^arate  estate  of  her  own, 
and  that  she  is  compelled  to  resort  to  the 
community  property  for  her  support  and 
maintenance,  and,  with  the  exception  of  the 
damages  to  which  she  is  entitled  by  reason 
of  the  injury  to  her  by  reason  of  the  neg- 
ligence of  the  defendant  company,  they  have 
no  community  property  or  estate.  Where- 
fore she  prays  that  she  be  permitted  to 
prosecute  this  suit  In  her  own  name,  and 
she  prays  for  Judgment  as  prayed  for  in  her 
first  amended  original  petition,  filed  herein 
on  the  11th  day  of  December,  1889,  and  she 
adopts  all  the  allegations  in  the  said  peti- 
tion. Should  the  court  hold  that  she  is 
not  permitted  to  prosecute  this  suit  in  her 
own  name,  then  she  asks  to  be  permitted 
to  prosecute  the  same  Jointly  with  her  said 
husband;  and  she  prays  for  Judgment  as 
In  their  amended  petition  filed  herein  on 
September  11,  1889."  The  defendant  below 
specially  excepted  to  said  trial  amendment: 
"(1)  Because  't  shows  this  suit  was  insti- 
tuted without  the  consent  of  William  Ful- 
ler. It  shows  that  the  snit  should  be  abat- 
ed. It  Is  uncertain  as  to  the  cause  of  ac- 
tion alleged,  and  Is  duplicltous,  seeking  to 
maintain  the  suit  either  as  the  cause  of  ac- 
tion of  William  Fuller  and  wife,  Sarah  M. 
Fuller,  or  of  the  said  Sarah  M.  Fuller.  It  is 
not  certain  as  to  who  la  the  plaiutifl.    (2) 


Because  there  Is.  a  misjoinder  of  parties 
plaintiff,  in  this:  suit  should  be  maintained 
In  the  name  of  William  Fuller,  or  should  be 
maintained  in  the  name  of  Mrs.  Sarah  M. 
Fuller,  with  proper  allegations  showing  her 
right  to  prosecute  the  suit  in  her  own  name." 
Defendant  below  further  pleaded  In  answer 
to  said  trial  amendment  "that  the  plaintiCF 
Mrs.  Sarah  M.  Fnller  ought  not  to  recover 
upon  ber  cause  of  action  alleged  in  her  trial 
amendment,  filed  herein  on  the  26th  day  of 
February,  1895,  for  the  reason  it  is  a  new 
and  different  cause  of  action  from  that  sued 
upon  in  the  original  petition  and  first  amend- 
ed original  petition  herein,  and  barred  by  the 
statute  of  limitations  of  one  year,  not  hav- 
ing been  sued  upon  for  more  than  a  year 
next  after  the  accrual  of  the  cause  of  ac- 
tion." The  court  overruled  said  special  ex- 
ceptions to  said  trial  amendment,  and  or- 
dered that  the  suit  proceed  in  the  name  of 
William  Fuller  and  his  wife,  Mrs.  Sarah  M. 
Fuller,  to  which  ruling  defendant  below  ex- 
cepted. 

The  first  assignment  of  error  Is  directed 
at  the  action  of  the  court  in  overruling  the 
defendant's  special  exception  to  the  trial 
amendment,  and  ordering  the  cause  to  pro- 
ceed in  the  name  of  William  Fuller  and  his 
wife,  Sarah  M.  Fuller.  It  Is  urged  that  the 
damages  sued  for.  If  recovered,  would  be 
community  property,  and  that  the  husband 
alone  was  a  proper  plaintiff,  or  In  case  be 
had  abandoned  his  wife,  and  left  her  unpro- 
vided for,  she  alone  was  the  proper  party 
plaintiff;  that  In  no  event  was  It  prop<>r 
for  the  suit  to  be  prosecuted  in  both  names. 
It  Is  further  urged  that  the  pleadings  showed 
that  the  suit  was  instituted  without  William 
Fuller's  knowledge  or  consent  It  is  well 
established  in  this  state  that  ordinarily  the 
husband  alone  is  the  proper  party  to  main- 
tain a  suit  for  community  property.  It  is 
equally  well  settled  that  the  wife  may  main- 
tain such  suit  in  her  own  name,  when  she 
has  been  wrongfully  abandoned  by  the  bus- 
band,  and  left  without  means  of  support. 
Craddock  v.  Goodwin,  54  Tex.  57S;  Ezeli 
V.  Dodson,  00  Tex.  331;  Cullers  v.  James.  6G 
Tex.  ^4,  1  S.  W.  314;  Gallagher  v.  Bowie, 
66  Tex.  266,  17  S.  W.  407.  Under  the  alle- 
gations contained  In  the  trial  amendment 
the  wife  had  the  right  to  maintain  the  suit 
In  her  own  ikame,  and  her  husband's  name 
was  unnecessary  for  the  prosecution  of  the 
suit  That  his  name  was  permitted  to  re- 
main as  a  party  plaintiff  certainly  worlied 
no  Injury  to  the  railroad  company.  In  Rail- 
way Co.  V.  Helm,  64  Tex.  148,  Justice  Sta.v- 
ton  said:  "It  Is  not  for  every  erroneous 
ruling  that  a  Judgment  should  be  reversed. 
but  this  should  be  done  only  In  those  cases 
In  which  the  opposite  party  has  probably 
been  Injured  thereby.  In  suits  of  the  cha^ 
acter  of  the  present,  we  are  of  the  opinion 
that  a  Judgment  in  favor  of  the  husband 
and  wife  does  not  ordinarily  operate  to  the 
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prejudice  of  tbe  defendant  against  whom  It 
ia  tendered.  Sncli  a  judgment  Is  as  com- 
plete a  bar  against  any  claim  which  might 
Bubseqnently  be  set  np  by  the  husband  or 
wife  as  would  be  a  judgment  rendered  in  a 
cause  in  which  the  husband  was  sole  plain- 
tiff. If  the  costs  be  increased  by  the  joinder 
of  the  wife  when  she  ought  not  to  be  joined, 
or  if  a  defendant  be  shown  in  any  other 
manner  to  have  been  prejudiced,  theti  the 
OTemtUng  of  an  exception  based  on  the  mis- 
joinder of  parties  would  be  sufficient  ground 
for  reversal;  but,  if  no  such  injuries  be 
shown,  then  the  action  of  the  court  below 
In  overruling  such  an  exception  is  not  suffi- 
cient ground  for  reyersal  in  cases  of  this 
character.  *  *  •"  This  assignment  does 
not  present  reversible  error. 

It  is  urged  by  the  second  assignment  of 
error  that  the  cause  of  action,  as  presented 
in  tbe  light  of  the  trial  amendment,  was  a 
new  cause  of  action,  and,  as  said  trial 
amendment  was  filed  more  than  one  year 
after  the  injuries  were  alleged  to  have  been 
Inflicted,  the  action  was  barred  by  the  stat- 
ute of  limitation.  The  only  additional  facts 
alleged  were  those  relating  to  the  right  of 
tbe  wife  to  maintain  the  suit,  the  abandon- 
ment of  the  husband,  etc.  The  case  had 
been  once  tried  on  the  original  pleadings,  the 
case  appealed  to  this  court,  and  her  right 
to  be  a  party  plaintiff  was  first  challenged 
npon  the  last  trial.  The  cause  of  action  was 
not  changed  by  the  amendment  The  facts 
originally  alleged  were  only  added  to  by 
allegations  showing  the  right  of  the  wife  to 
prosecute  the  suit  At  most  as  to  the  wife, 
the  original  petition  was  defective  In  fail- 
ing to  set  forth  tbe  grounds  upon  which 
her  right  to  sue  was  based,  and  the  trial 
amendment  cured  that  defect  There  was 
no  such  change  In  the  pleadings  as  dis- 
closed a  new  cause  of  action.  The  conten- 
tion Is  not  sound,  and  the  court  did  not  err 
In  refusing  to  submit  the  issue  of  limitation 
to  the  jury. 

There  is  bat  one  other  question  presented 
for  oor  decision,  and  that  is  an  issue  of  fact 
Does  the  evidence  establish  that  Mrs.  Fuller 
was  guilty  of  contributory  negligence?  The 
injury  occurred  at  a  place  where  the  railroad 
Is  operated  along  and  upon  Pacific  avenue,  a 
public  street  in  the  city  of  Dallas,  and  at  a 
point  where  a  street-car  line  crosses  said 
street  and  railroad.  It  was  shown,  beyond 
cavil,  that  the  servants  of  defendant  having 
in  charge  a  light  engine,  with  no  cars  at- 
tached, ran  the  engine  down  Pacific  avenue 
at  a  reckless  rate  of  speed,  without  giving 
ont  any  signals  of  warning,  crossing  railroad 
and  street-car  crossings  without  halt  or  no- 
tice, and  while  so  i-uuning  came  in  collision 
with  Mrs.  Fuller,  upon  the  track,  and  serious- 
ly Injured  her.  The  carelessness  of  the  op- 
eratives of  the  engine  Is  not  questioned.  It 
was  shown  that  Mrs.  Fuller  bad  started  to 
market,  and,  in  attempting  to  cross  the  street 
v.»68.W.oo.2— 21 


and  railroad  diagonally,  she  was  struck  by 
the  engine  and  injured.  She  was  not  warned 
of  the  approach  of  the  engine  by  any  signal, 
and  the  engine  did  not  make  such  noise  In 
running  as  to  attract  her  attention.  The 
track  was  shown  to  be  open  in  the  directloD 
from  which  the  engine  came  for  nearly  half  a 
mile,  and  an  engine  might  be  seen  for  about 
that  distance.  Mrs.  Fullw  testified  tliat  be- 
fore getting  on  the  track  she  looked  up  and 
down  it,  and  saw  no  engine,  and  beard  no 
noise  from  one;  that  she  had  a  nubia  thrown 
loosely  over  her  head,  but  that  it  was  light 
and  its  meshes  so  large  as  not  to  interfere 
with  her  hearing.  The  evidence  tended  to 
show  that  the  engine  was  being  run  at  a 
speed  of  80  miles  an  hour,  and  persons  seeing 
it  thougbt  It  was  a  wild  engine  and  running 
without  controL  Under  this  state  of  facts, 
can  we  say,  in  contravention  of  the  verdict  of 
the  jury,  that  Mrs.  Fuller  was  guilty  of  con- 
tributory negligence?  It  is  contended  by 
counsel  for  the  railway  company  that  the  tes- 
timony of  Mrs.  Fuller  touching  her  acts  of: 
caution  is  patently  untrue,  and  that  we 
should  so  treat  It  As  a  basis  for  this  conten- 
tion it  Is  urged,  first  that  she  swore  upon  the 
former  trial  that  she  did  not  look  or  listen^ 
before  going  upon  the  railroad  track.  It  is- 
true,  this  court  reversed  this  case  upon  the 
former  appeal  upon  the  ground  that  tbe  evi- 
dence showed  that  Mrs.  Fuller  was  guilty  of 
contributory  negligence.  The  record  then  be- 
fore us  showed  that  Mrs.  Fuller  herself  testi- 
fied that  she  went  upon  the  track  without  a 
thought  of  danger,  and  without  looking  or 
listening,  and  with  her  head  wrapped  in  a 
nubia  covering  her  ears.  Upon  the  last  trial 
Mrs.  Fuller  testified  that  her  former  testi- 
mony was  not  correctly  given  In  the  state- 
ment of  facts  used  upon  the  former  appeal, 
and  she  affirmatively  testified  that  she  did 
both  look  and  listen  before  going  upon  the 
railroad,  and  neither  saw  nor  heard  the  en- 
gine. She  further  explained  that  the  nubia 
was  thrown  loosely  over  her  head,  and  it  was 
light  and  its  meshes  so  large  as  not  to  ob-. 
struct  her  hearing.  Her  testimony  denying 
the  correctness  of  the  statement  of  ber  evi- 
dence as  contained  in  the  former  statement 
of  facts  was  sought  to  be  impeached  by  the 
testlmmiy  of  witnesses  that  she  did  testify 
on  the  former  trial  that  she  did  not  look  nor 
listen  before  entering  tbe  track.  This  Issue- 
of  credibility  of  the  witness  it  was  peculiarly 
the  province  of  the  jury  to  settle,  and  the  ver- 
dict settled  it  in  favor  of  Mrs.  Fuller.  Unles» 
there  is  some  inherent  reason  in  her  testi- 
mony Itself  for  setting  it  aside  as  untrue,  or 
unless  some  other  conclusively  e8tabllahed< 
fact  demonstrates  the  falsity  of  her  testi- 
mony, we  must,  in  deference  to  the  verdict- 
of  the  Jury,  accept  it  as  true.  It  is  insisted: 
that  It  was  conclusively  shown  that  the  track 
was  open,  and  practically  straight  for  about 
a  half  mile,  and  that  the  engine  could  be- 
seen  upon  the  track  for  this  distance,  and> 
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therefore  It  must  be  concluded  that  Mrs.  Ful- 
ler could  not  have  looked  without  seeing  the 
«nglne.  This  inference  or  conclusion  of  fact 
was  also  a  question  for  the  jnry,  and  It  must 
lie  regarded  as  settled  by  the  verdict,  unless 
tbe  conclusion  supporting  the  verdict  can  be 
aald  to  be  without  any  sufficient  basia  liet 
OS  analyze  the  facts,  and  see  if  this  is  true. 
Tbe  railroad  was  in  the  public  street,  and 
Mrs.  Fuller  had  a  perfect  right  to  go  upon  it, 
and  she  bad  the  right  to  expect  that  tbe  usu- 
al and  required  signals  of  warning  by  an  en- 
gine running  upon  the  street  and  approaching 
crocBlngs  would  be  given.  There  is  no  stat- 
ote  defining  what  acts  wiU  constitute  con- 
'tilbutory  negligence,  and  the  test  to  be  ap- 
;pUed  is,  would  an  ordinarily  prudent  person 
.met  as  did  the  injured  party,  under  similar 
-circnmstances?  No  bell  was  rung  or  whistle 
t>lown  to  give  notice  of  the  approach  of  the 
engine.  How  far  one  may  rely  upon  the 
aeiise  of  hearing  as  a  safeguard,  under  such 
^tawomstances,  is  a  question  for  the  deter- 
mination of  the  jury,  under  the  test  above 
:stated.  In  looking  out  for  danger,  the  vision 
is  usually  directed  only  to  that  extent  of  dis- 
tance from  which  danger  may  reasonably  be 
apixrehended.  Objects  lying  in  the  direction 
cf  ibe  view,  but  beyond  the  scope  to  which  it 
is  directed,  rarely  make  an  impression  upon 
the  mind.  May  Mrs.  P'uUer,  as  she  approach- 
ed the  railroad,  not  have  listened  and  looked, 
within  reasonable  range  of  danger,  without 
apprehending  tbe  approach  of  tbe  engine? 
^he  could  not  hear  It,  perhaps,  for  the  reason 
that  no  signals  of*  Its  approach  were  given, 
siad  It  was  only  a  light  engine,  and  made  lit- 
tle noise  by  running.  It  does  not  appear  that 
«be  looked  Just  as  she  was  about  to  step  upon 
the  track,  but  that  she  looked  as  she  was  ap- 
proaching the  track.  She  might  have  looked 
as  she  approached  the  track,  within  the  ordi- 
nary range  of  danger  from  cars  being  operat- 
ed at  a  reasonable  rate  of  speed,  and  in  a  cau- 
tious manner,  while  the  engine  was  not  in  tbe 
«cope  of  her  vision;  and  the  engine,  running 
a^  the  high  rate  of  speed  indicated  by  the  evi- 
dence, may  have  had  sufficient  time  after  she 
looked  to  reach  tbe  point  of  collision  while 
«he  was  on  the  track.  We  cannot  say  that 
such  was  not  the  fact.  Tbe  propositions 
nrged  were  proper  arguments  before  tbe  Jury, 
but  if  we  should  accept  them  we  would  as- 
some  the  province  of  the  Jury,  and  seriously 
invade  tbe  right  of  trial  by  jury.  Railway 
Co.  V.  Lee,  70  Tex.  496,  7  8.  W.  857;  Rail- 
way Co.  V.  Elliott  (Tex.  Civ.  App.)  26  S.  W. 
-455;  Brown  v.  Griffin,  71  Tex.  659,  9  8.  W. 
I»40.  We  therefore  conclude,  as  a  matter  of 
Cact,  that  the  evidence  warranted  the  condu- 
«lon  reached  by  the  jury,— that  the  defense  of 
contributory  negligence  was  not  established 
by  proof. 

There  are  no  other  issues  of  fact  raised  by 
the  assignments  of  error.  The  other  facts 
were  proven  as  alleged,  and  the  injuries  sus- 
tained authorized  the  da  mages  assessed.  Judg- 
ment affirmed. 


PIONEBB  SAVINGS  &  LOAN  C».  ▼. 
NALL.1 

(Conrt  of  Civil  Appeals  of  Texas.     March  28, 
1896.) 

FUADiHo  —  Faildbb  to  Vsbivt  —  ExoLDSioH  or 

KriniNCL 

Wh««  the  petition  alleged  that  the  con- 
tract sued  on  was  made  by  defendanf a  au- 
thorized  agent,  and  defendant  failed  to  deny 
BUdi  allegation  under  oath,  as  required  by 
Sayles'  Civ.  St  art.  1266,  subd.  8,  evideoce  of- 
fered by  defendant  relative  to  the  agent's  au- 
thority was  properly  excluded. 

Appeal  from  district  court,  Dallas  county; 
R.  E.  Burke,  Judge. 

Action  by  Robert  H.  Nail  against  the  Pio- 
neer Savings  8c  Loan  Company  to  recover 
for  breach  of  a  contract  to  sell  real  estate. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Morris  &  Crow,  tor  appellant  Tbompson 
&  Thompson  and  T.  T.  Vanderboeven,  tor  ap- 
pellee. 

RAINBT,  J.  The  Pioneer  Savings  &  Lioan 
Company,  appellant,  a  corporation  with  bead- 
quarters  at  Minneapolis,  Minn.,  was  on  Sep- 
tember 2,  1893,  the  owner  of  a  house  and  lot 
In  the  city  of  Oak  Cliff,  Tex.  On  that  date 
the  Metropolitan  Land  Bureau  was  a  real- 
estate  agency  doing  business  in  the  city  and 
county  of  Dallas,  of  which  L.  A.  Wilson  & 
Co.  were  pn^rietors,  agents,  and  managers, 
which.  In  fact,  was  composed  solely  ctf  L,.  A. 
Wilson.  On  that  date  this  land  bureau, 
through  Wilson,  who  was  agent  and  mana- 
ger, wrote  to  appellant,  stating  that  be  had  a 
customer  who  desired  to  purchase  the  E.  R. 
Kimball  and  H.  H.  Price  places  In  Oak  Cliff, 
describing  the  same,  and  asking  upon  what 
terms  the  same  could  be  sold;  to  which  ap- 
pellant replied  that  Ir  was  not  en  rapptort 
with  tbe  market  at  Dallas  for  the  Kimball 
and  Price  places,  and  hence  could  not  Judge 
of  the  price  that  might  be  obtained.  '*ln 
our  opinion,  tbe  Price  property  should  be 
$2,000,  and  the  Kimball  property  $1,750.  On 
these  valuations  we  will  pay  you  a  commis- 
sion of  5  per  cent.  If  you  will  effect  a  sale. 
We  win  expect  one-fourth  down,  and  the  bal- 
ance In  monthly  payments.  Interest  on  the  de- 
ferred payments  to  be  8  per  cent  If  these 
terms  are  satlsfactoty  to  your  client  advise 
us,  and  we  will  send  forward  the  papers.  If 
not  let  us  know  what  will  suit  him."  Dia- 
mond &  Co.  were  the  regular  agents  of  ap- 
pellant for  the  collection  of  rents  and  sale  of 
its  properties,  and  appellant  so  stated  to  Wil- 
son; and  it  further  wrote  to  Wilson  that  if 
he  had  any  purchasers  for  any  particular 
properties,  they  would  be  glad  to  receive 
propositions,  and  would  give  them  prompt 
consideration;  and  also  that  he  could  close 
the  trade  for  the  Kimball  and  Price  places  at 
the  price  theretofore  given.     On  September 

1  Writ  of  error  denied  by  supreme  conrt. 
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IS,  1883,  Wilson  wrote  to  appellant  that  he 
bad  sold  the  Kimball  property,  "but  the  par- 
ty  wanting  to  buy  wants  about  $1,000  im- 
proyements  put  on  it,  and  only  has  $1,000  in 
cash,  and  that  the  party  would  pay  as  much 
as  $2,750,  and  let  the  $1,000  go  in  on  these 
improTements  as  the  first  payment  You 
might  be  willing  to  take  notes  for  the  bal- 
ance of  $1,750,  being  the  amount  you  now 
hold  the  property  at"  "We  will  go  over  to- 
day with  a  contractor,  and  see  what  the 
work  can  be  done  for,  and  if  the  sale  can 
be  made  on  these  terms  we  will  send  you  a 
telegram."  On  September  16,  1883,  Wilaon 
wrote  appellant  as  follows:  "Not  knowing 
whether  yon  would  prefer  to  sell  the  Kimball 
property  on  the  terms  of  the  contract  in- 
«lo8ed,  we  made  another  contract  with  Dr. 
Robert  H.  Nail  in  accordance  with  the  terms 
mentioned  in  your  letter  of  the  6th  Inst,— 
^1.750,— one-fourth  cash,  and  the  balance  in 
monthly  payments;  but  he  would  prefer  to 
make  the  notes  read  'on  or  before,'  and  make 
two  notes."  On  September.  18,  1883,  appel- 
lant, replying  to  Wilson's  letter  of  date  Sep- 
tember 13,  1893,  stated:  "We  wired  you  to- 
day. Your  Oder  is  not  acceptable.  All  our 
propoBltioos  witlidrawn.  We  now  beg  to  con- 
firm telegram.  It  now  develops  that  the 
party  to  whom  you  refer  as  wishing  to  buy 
the  Kimball  place,  has  been  shown  the  prop- 
erty by  another  agent  of  ours  long  before  he 
«aw  you,  and  the  trade  was  about  complet- 
ed, when  you  Interfered,  and  endeavored  to 
make  a  commission  out  of  it  by  dealing  di- 
rect with  us.  You  knew  at  the  time  that 
there  was  another  agent  in  Dallas  who  was 
dealing  with  the  property  in  our  behalf. 
This  was  unprofessional  and  unbusinesslike, 
And  we  will  not  be  parties  to  any  such  trans- 
actions. We  withdraw  our  former  proi>osi- 
tions  to  you  making  a  price  on  the  Kimball 
and  Price  properties.  We  will  not  sell 
through  you  any  property,  at  any  price.  All 
our  transactions  regarding  any  real  estate  in 
Dallas  will  have  to  be  had  through  Diamond 
4:  Company."  The  telegram  referred  to  from 
defendant  to  Wilson  Is  as  follows:  "Your 
offer  not  acceptable.  All  our  propositions 
withdrawn."  In  a  letter  of  September  19, 
18^3,  from  Wilson  to  appellant,  was  inclosed 
the  following  contract:  "Dallas,  Texas,  Sep- 
tember 14,  1883.  Received  of  Dr.  Robert  H. 
Nail,  of  Fort  Worth,  Texas,  ($100.00)  one 
hnndred  dollars,  on  account  of  a  bargain  and 
«ale  of  the  following  described  Tfroperty,  lying 
And  being  situated  in  the  county  of  Dallas, 
«tate  of  Texas,  to  wit:  All  of  lots  Nob.  15 
And  16,  in  block  No.  154,  according  to  the 
map  or  plat  of  the  Second  addition  to  Oak 
Cliff,  Texas,  being  100  feet  front  on  9th  St, 
And  extending  back  of  even  width  194%  feet 
to  an  alley,  and  being  the  property  heretofore 
known  as  the  'E.  R.  Kimball  Place.'  This 
day  sold  to  the  said  Robt  H.  Nail  by  Metro- 
politan Land  Bureau,  L.  A.  Wilson  &  Co. 
Hgrs.,  as  agents  of  the  Pioneer  Savings  & 
J>oan  Co.,  for  the  sum  of  $1,800,  payable  $450 


ic  cash,  or  one-fourth  in  cash,  and  the  bal- 
ance of  said  consideration  to  be  paid  as  fol- 
lows: In  notes  or  monthly  payments  of 
$25.00  per  month,  with  interest  at  the  rate  of 
(8)  eight  per  cent  per  annum,  interest  paya- 
ble semiannually  as  it  accrues.  Said  notes 
ond  interest  made  payable  to  the  order  of  the 
Pioneer  Savings  &  Loan  Co.  Should  the  title 
to  said  property  prove  defective  after  sixty 
days  has  been  allowed  for  examination  of 
abstract,  said  deposit  or  part  payment  of 
$100.00  to  be  refunded  to  the  said  Nail,  ven- 
dee. Should  the  remaining  payment  be  not 
made  according  to  the  foregoing  agreement, 
when  general  warranty  deed  Is  presented, 
conveying  said  property,  then  the  above-men- 
tioned deposit  or  part  payment  to  be  for- 
feited, and  the  same  apply,  flrst,  toward  the 
payment  of  commission  due  to  the  said  Met- 
ropolitan Land  Bureau,  L.  A  Wilson  &  Co., 
Mgr.,  and  the  balance,  if  any,  to  go  to  the 
vendor  of  said  property.  [Signed]  Robt  H. 
Nail.  The  Pioneer  Savings  &  Loan  Co.,  Ven- 
dor, by  Metropolitan  Land  Bureau,  L.  A.  Wil- 
son ft  Co.,  Mgr.,  Agents.  W.  N.  Lorance, 
WItnesa"  The  appellant  declined  to  ratify 
this  contract  There  was  no  collusion  be- 
tween Wilson  and  Nail  to  swindle  or  defraud 
appellant  The  martcet  value  of  the  Kim- 
ball place  at  the  time  of  the  making  of  this 
contract  was  $2,800.  Nail,  In  his  petition, 
set  out  this  contract  in  beec  verba,  and  al- 
leged that  said  contract  was  executed  by  the 
authority  of  appellant,  and  that  said  land  bu- 
reau, L.  A.  Wilson  &  Co.,  managers,  were 
the  duly-authorized  agents  of  appellant  to 
make  said  contract  There  was  no  plea  un- 
der oath  denying  the  authority  of  Wilson  to 
execute  the  Instrument  as  alleged. 

Conclusions  of  Law. 

A  majority  of  the  assignments  of  error  re- 
late to  the  exclusion  of  evidence  and  the  re- 
fusal of  special  charges  asked  relative  to  the 
authority  of  L.  A.  Wilson  to  make  the  con- 
tract sued  upon.  The  petition  having  al- 
leged tliat  said  contract  had  been  executed 
by  the  authority  of  appellant  company,  and 
said  allegation  not  having  been  denied  under 
oath,  the  exclusion  of  such  evidence  and  the 
refusal  to  give  such  charges  did  not  consti- 
tute error.  Sayles'  Civ.  St  art  1265,  subd. 
8;»  Waterworks  v.  White,  61  Tex.  536;  Brad- 
Jcrd  V.  Taylor,  Id.  508;  Water  Co.  v.  Kelley 
(Tex.  Civ.  App.)  32  S.  W.  436;  RaUway  Co. 
V.  Tisdale,  74  Tex.  8,  11  a  W.  800;  Railway 
Co.  V.  Wilbanks,  7  Tex.  Civ.  App.  488,  27  S. 
W.  302. 

Ihe  other  assignments  of  error  are  not  well 

3  Sayles'  (Sv.  St  art  126^,  provides  that: 
"An  answer  setting  ap  any  of  the  following 
matters,  unless  the  truth  of  the  pleadings  ap- 
pear of  record,  shall  be  verified  by  affidavit: 
*  *  *  8.  A  denial  of  the  execution  by  himself, 
or  by  his  authority,  of  any  instrument  in  writ- 
ing upon  which  any  pleading  is  founded  in  whole 
or  in  part,  and  charged  to  have  been  executed 
by  him,  or  by  hia  authority,  and  not  alleged 
to  be  lost  or  destroyed,"  etc. 
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taken.  The  evidence  Is  sufflcient  to  sustain 
the  verdict  of  the  Jnry,  and  the  judgment  Is 
affirmed. 


SMITH  ▼.  WRIGHT  et  all 

(Court  of  Civil  Appeals  of  Texas.     April  4, 

1896.) 

HOMBSTBID  —  EZBCUTOKT  SkVB  AVO  RbPOKOHASB 

BT  Widow— What  Cosstitvtbs  a  Fahilt. 

1.  A  widow  having  a  right  of  homestead 
in  lands  left  by  her  husband,  who,  with  the 
heirs,  made  an  executory  sale  of  the  property, 
retaining  a  vendor's  lien,  and  taking  a  trust 
deed  securing  the  purchase  money,  with  the 
intention  of  acquiring  another  homestead  when 
the  purchase  money  was  paid,  but  who  on  its 
nonpayment,  not  having  acquired  a  new  home- 
stead, foreclosed  the  trust  deed,  and  repurchas- 
ed the  property,  with  the  intention  of  resuming 
its  occupancy  as  a  homestead,  which  she  did 
on  regaining  possession,  will  not  be  held  to 
have  Tost  her  homestead  right,  as  against  a 
creditor  obtaining  and  registering  a  Judgment 
after  her  repurchase  of  the  property. 

2.  A  widow  with  whom  resides  an  orphan 
grandson,  18  years  of  age,  and  whom  she  sup- 
ports, is  the  head  of  a  family,  and  entitled  to 
acquire  and  hold  a  homestead. 

Appeal  from  district  court,  Dallas  cotm- 
ty;    Edward  Gray,  Judge. 

Action  by  W.  J.  J.  Smith  against  Lucy  C. 
Wright  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Martin  W.  Littleton  and  Oeland  &  Smith, 
for  appellant 

LIGHTPOCKT,  O.  J.  The  statement  of  the 
case  in  appellant's  brief  is  adopted,  as  fol- 
lows: "Appellant  (plaintiff  in  the  trial  court) 
brought  this  smt  against  Lucy  C.  Wright, 
Jesse  Wright,  Otis  Britain,  and  Kate  Britain, 
his  wife,  In  the  district  court  of  Dallas  coun- 
ty, Texas,  in  trespass  to  try  title  to  a  tract  of 
land,  which  is  fully  described  in  the  plead- 
ings, and  prayed  for  judgment  for  the  land, 
and  that  he  be  placed  in  possession  of  the 
same,  and  for  his  damages  and  costs  of  suit. 
The  defendants  answered  by  general  demur- 
rer, general  denial,  and  a  plea  of  not  guilty. 
The  trial  was  had  before  the  court  April  15, 
1895,  and  a  judgment  was  rendered  for  the 
defendants,  from  which  plaintiff  appeals." 

The  conclusions  of  fact  filed  by  the  court: 
below  are  adopted,  as  follows:  "That  the 
land  In  controversy  was  conveyed  by  Wil- 
liam J.  Walton  to  James  W.  Wright,  by  deed 
bearing  date  January  12,  1802,  and  was 
I)aid  for  with  the  separate  property  of  said 
James  W.  Wright,  who  was  then  a  married 
man  and  the  head  of  a  family,  consisting  of 
his  wife,  defendant  L.  C.  Wright,  and  sev- 
eral children,  and  was  used  and  occupied 
by  said  James  W.  Wright  as  a  homestead 
until  bis  death.  (2)  That  said  James  W. 
Wright  died  in  1881,  leaving  a  written  will, 
whereby  be  bequeathed  all  his  estate  to  his 
two  children,  defendants  Jesse  Wright  and 
Kate  T.   Britain,   who   were   then   both   mi- 

*  Writ  of  error  denied  by  supreme  court. 


nors,  subject  to  the  communlcy  interest  and 
homestead  rights  of  his  wife,  defendant  L. 
O.  Wright;  that  said  will  of  said  James  W. 
Wright  was  duly  probated  in  the  probate 
court  of  Dallas  county,  Texas.  (3)  That  said 
children  and  minor  children  of  said  James 
W.  Wright,  defendants,  L.  0.  Wright,  widow, 
and  Jesse  Wright  and  Kate  T.  Britain,  con- 
tinned  to  use  and  occupy  the  said  premises 
together  as  a  homestead  until  January  29, 
1891,  prior  to  which  the  defendant  Jesse 
Wright  had  attained  bis  majority,  and  de- 
fendant Kate  T.  Britain  intermarried  witb 
her  co-defendant  Otis  D.  Britain.  (4)  That 
on  the  said  29th  day  of  January,  1891,  the 
said  widow  and  children  of  said  James  W. 
Wright,  defendants,  L.  O.  Wright,  Jesse 
Wright,  and  Kate  T.  Britain  (joined  by  her 
husband,  Otis  D.  Britain),  sold  said  premises 
to  one  M.  M.  Miller,  In  payment  for  whlcb 
said  Miller  paid  defendants  |500  cash,  which 
was  applied  to  the  i»ayment  of  a  joint  debt 
of  the  defendants,  and  executed  his  two 
promissory  notes,  one  in  the  sum  of  twelve 
thousand  dollars,  and  the  other  in  the  sum 
of  three  thousand  three  hundred  and  seven- 
ty-one dollars,  payable  to  the  order  of  de- 
fendants; and  the  defendants  executed  their 
deed  of  conveyance  of  that  date  to  said  M. 
M.  Miller,  and  retained  the  vendor's  lien  In 
the  said  deed  of  conveyance  and  in  the  said 
promissory  notes  to  secure  the  payment  of 
the  purchase  mcwey,  and  said  Miller  fur- 
ther secured  the  payment  of  the  purchase 
money  by  his  deed  of  trust  to  W.  8.  Ooff- 
man,  as  trustee.  (5)  That  after  the  execu- 
tion of  said  notes,  by  an  agreement  between 
said  Miller  and  defendants,  said  Miller  paid 
off  the  smaller  note,  by  conveying  to  the  de- 
fendants certain  real  estate,  which  real  es- 
tate was  divided  between  the  defendants; 
defendant  L.  C  Wright  getting  one-third, 
defendant  Jesso  Wright  getting  one-third, 
and  defendant  Kate  T.  Britain  one-third; 
part  of  said  real  estate  being  situated  Id 
Taylor  county,  and  the  balance  being  town 
lots  in  the  city  of  Dallas,  all  of  which  was 
heavily  Incumbered  to  its  value,  and  was 
lost  by  reason  of  said  incumbrance  thereon, 
(0)  That  said  M.  M.  MiUer  made  default  In 
the  payment  of  the  first  Installment  of  inter- 
est which  fell  due,  and  after  due  notice,  and 
at  the  request  of  the  defendants,  the  said 
W.  S.  Coffman,  trustee,  duly  sold  said  prem- 
ises In  accordance  with  the  terms  of  said  trust 
deed  on  the  first  Tuesday  In  October,  1891,  tmt 
at  said  sole  the  defendants  purchased  said 
premises,  and  said  Coffman,  trustee,  convey- 
ed said  premises  to  the  defendants,  and  cred- 
ited the  amount  of  the  bid  on  the  note  given 
by  said  M.  M.  Miller  to  defendants  for  said 
land.  (7)  Thtit,  at  the  time  sold  defendants 
sold  said  premises  to  said  Miller,  It  was  their 
intention,  as  soon  as  they  received  the  money 
from  said  Miller  for  said  land,  to  remove  to 
Taylor  county,  Texas,  and  reside  there,  but 
they  did  not  remove,  and  defendant  L.  C. 
Wright  did  not  acquire  any  other  home  or 
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lands  outside  the  Incumbered  lands  conreyed 
her  hy  said  Miller,  as  above  set  out;  tliat 
Bbe  lived  on  a  rented  place  In  Dallas  county 
from  the  date  of  the  sale  to  Miller  until 
about  the  lOtb  day  of  December,  1891.  (8) 
That  at  the  time  defendants  caused  said 
CotTman,  trustee,  to  advertise  said  premises 
for  sale.  It  was  the  purpose  and  Intention 
of  defendant  L.  C.  Wright  to  purchase  said 
lands,  and  return  to  and  use  and  occupy  the 
same  as  her  homestead;  that  It  was  her 
intention  to  use  and  occupy  the  same  as  her 
homestead  at  the  time  of  the  purchase  there- 
of by  defendants,  and  the  Intent  and  purpose 
to  make  the  said  premises  •  *  *  until 
she  got  possession  thereof;  that  immediate- 
ly after  the  purchase  thereof  by  defendants, 
and  a  month  before  plaintiff's  Judgment  was 
recorded,  L.  C5.  Wright,  for  the  declared  pur- 
pose of  residing  thereon  as  a  homestead,  de- 
manded possession  of  the  premises  from  the 
tenants  of  M.  M.  Miller,  who  refused  to 
give  possession;  that  the  defendants  caused 
a  suit  in  trespass  to  try  title  to  be  instituted 
in  the  Dallas  district  court,  against  said  M. 
M.  Miller  and  his  tenants,  for  the  recovery 
of  said  premises,  on  the  12th  day  of  No- 
vember, 1891;  that  said  tenants  of  said  M. 
M.  Miller  abandoned  said  premises  about  the 
10th  day  of  Decemi>er,  1891,  and  the  next 
day  thereafter  the  defendants  L.  C.  Wright 
and  Jesse  Wright  moved  onto  and  took  pos- 
session of  said  premises,  and  have  continued 
to  occupy  and  use  the  same  as  a  homestead 
until  the  present  time.  (9)  Ttiat  defendant 
Ik  C.  Wright  declared  her  intention  to  pur- 
chase the  said  premises,  and  move  upon  and 
use  and  occupy  the  same  as  her  home,  to 
her  children  and  friends,  from  the  time  the 
defendants  requested  said  Coffman,  trustee, 
to  sell  the  same,  until  she  actually  took  pos- 
session tliereof.  in  December,  1891.  (10) 
That  at  the  time  of  the  sale  of  the  premises 
by  defendants  to  said  Miller,  for  a  long  time 
prior  thereto,  and  from  thence  to  the  present 
time,  Milton  Pollard,  an  orphan  grandson  of 
defendant  L.  C.  Wright,  lived  with  her  as  a 
member  of  her  family,  and  has  been  support- 
ed by  her  ever  since;  that  said  Milton  Pol- 
lard's mother,  the  daughter  of  the  defendant 
Lucy  C.  Wright,  died  when  said  Milton  Pol- 
lard was  an  infant,  and  she  took  him  and 
cared  for  him  from  the  death  of  his  mother, 
in  the  year  1878,  for  four  or  five  years,  and 
nntil  his  father's  second  marriage,  when  his 
father  took  him  hcnne,  and  kept  him  until  he 
died,  during  the  year  1888,  when  defendant 
L.  C.  Wright  again  took  him,  and  has  sup- 
ported htm,  and  he  lias  continued  to  live  with 
her  to  the  present  dme,  and  she  has  great 
affection  for  him;  that  he  was  thirteen  years 
old  when  the  said  defendant  repurchased 
the  land  in  controversy.  (11)  That  W.  P. 
Pollard  died  seised  and  possessed  of  three 
tracts  of  land,  aggregating  300  acres;  that  up- 
on said  W.  P.  Pollard's  death  his  widow  took 
possession  of  the  farm,  and  has  used  the 
property  and  rents  ever  since;  that  the  wid- 


ow has  married  again,  and  said  Flemming 
now  occupies  the  farm;  that  no  part  of  the 
rents  or  of  the  property  have  been  turned 
over  to  or  have  been  used  by  the  said  Milton 
Pollard;  that  the  said  Milton  Pollard  has  a 
brother  about  25  years  old,  and  a  sister, 
Mrs.  Flemming,  who  was  married  to  Flem- 
mlng  at  the  time  of  his  father's  death.  (12) 
That  on  the  4th  day  of  November,  1881,  one 
W.  L.  Williams  recovered  a  Judgment  In  the 
county  court  of  Dallas  county  against  the 
defendant  L.  0.  Wright  for  the  sum  of  $611.- 
10  and  costs,  amounting  to  $7.25;  that  on 
the  28th  day  of  November,  1891,  said  W.  L. 
Williams  had  an  abstract  of  said  -Judgment 
duly  made,  and  on  same  day  had  an  abstract 
of  said  Judgment  duly  recorded  and  indexed 
in  the  record  of  Judgments  of  Dallas  county, 
Texas.  (13)  That  execution  was  duly  Issued 
out  of  the  county  court  of  Dallas  county  (« 
said  Judgment,  in  favor  of  said  W.  L.  Wil- 
liams, and  against  defendant  L.  C.  Wright, 
on  December  1,  1891,  which  execution  was 
duly  placed  in  the  hands  of  the  sheriff  of 
Dallas  county  on  the  date  of  its  Issuance, 
and  was  duly  returned  nulla  bona;  that  alias 
execution  was  duly  Issued  out  of  said  county 
court  of  Dallas  county  on  said  Judgment  In 
favor  of  said  Williams,  and  against  defend- 
ant L.  C.  Wright,  on  the  2d  day  of  Septem- 
ber, 1892,  and  was  duly  placed  In  the  hands 
of  the  sheriff  of  Dallas  county,  and  was 
duly  returned  by  him  nulla  bona;  that  plu- 
ries  execution  was  issued  out  of  the  county 
court  of  Dallas  county  on  said  Judgment  in 
favor  of  said  Williams,  and  against  defend- 
ant li.  G.  Wright,  on  the  31st  of  January, 
1895,  and  was  duly  placed  In  the  hands  of 
the  sheriff  of  Dallas  county,  and  was  by 
him  duly  levied  on  the  property  in  controver- 
sy on  the  date  of  its  issuance,  and  after  due 
notice  the  property  in  controversy,  as  the 
property  of  the  defendant  L.  C.  Wright,  was 
regularly  sold  by  the  sheriff  of  Dallas  coun- 
ty on  the  first  Tuesday  In  March,  1895,  to 
plaintiff  W.  J.  J.  Smith,  to  whom  the  Judg- 
ment had  been  duly  transferred  by  W.  L. 
Williams  prior  to  the  Issuance  of  the  pluries 
execution,  and  the  amount  of  the  bid  ($250.00^ 
was  duly  entered  as  a  credit  on  said  execu- 
tion, and  the  said  sheriff  of  Dallas  county 
conveyed  the  property  in  -cwitroversy  to 
plaintiff,  W.  J.  J.  Smith,  which  deed  was 
regular  on  its  face;  that  no  ottier  executions 
were  Issued  on  said  Judgment  except  those 
above  named, — that  is,  no  execution  was  is- 
sued on  said  Judgment  from  the  2d  day  of 
September,  1892,  until  the  25th  day  of  Janu- 
ary, 1895." 

The  land  in  controversy  was  the  homestead 
of  Mrs.  Wright  and  family  at  the  time  the 
Judgment  under  which  appellant  bought  was 
abstracted,  and  also  at  the  time  of  his  pur- 
chase at  execution  sale.  Appellant's  coun- 
sel, in  a  strong  and  able  presentation  of  the 
case,  Insist  that  the  h(»ne8tead  rights  of  Mrs. 
Wright  were  lost  by  abandoameDt  upcm  the 
sale  of  the  property,  and  that,  when  it  was 
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bonght  In  at  the  foreclosiire  sale  and  re- 
possessed by  hM,  she  bad  no  such  family  aa 
wonld  Jnatlfy  the  acquisition  of  a  home- 
stead, or  protect  It  from  forced  sale.  It  can- 
not be  qaestioned  that,  upon  the  death  of  her 
husband,  the  property  was  her  homestead, 
and,  aa  such,  was  exempt  from  forced  sale. 
There  is  no  statement  of  facts  In  the  record, 
and  It  appears  from  the  conclusions  of  fact 
filed  that,  at  the  time  Mrs.  Wright  and  her 
children  sold  the  property  to  MUler,  it  was 
their  Intention,  as  soon  as  they  received  the 
purchase  money  from  Miller,  to  move  to 
Taylor  county,  and  reside  there.  She  had 
no  other  homestead,  and  has  never  acquired 
any  other.  Upon  the  sale  of  the  property  to 
Miller,  under  an  executory  cmitiact,  the  su- 
perior title  remained  in  the  vendorB  until  the 
purchase  money  should  be  paid;  and,  as  it 
was  never  paid  by  Miller,  this  superior  title 
was  never  at  any  time  divested.  During 
the  occupancy  of  Miller  under  his  executory 
contract  of  purchase,  Mrs.  Wright  occupied 
a  rented  place  in  Dallas,  awaiting  the  pay- 
ment of  the  purchase  money,  intending,  as 
soon  as  such  payment  was  made,  to  move  to 
Taylor  county.  But,  payment  not  being 
made,  she  took  the  proper  steps  to  repossess 
her  homestead,  and  at  once  moved  back  to 
it.  The  case  cannot  be  very  different  in 
principle  from  one  in  which  the  widow 
sought  to  excliange  her  homestead  for  an- 
other; the  difference  being  that  here  she 
was  never  divested  of  the  superior  title  to 
her  homestead  property.  Schneider  v.  Bray, 
59  Tex.  672;  Watkins  v.  Davis,  61  Tex.  414; 
Childers  v.  Henderson,  76  Tex.  664,  13  S.  W. 
481;  Hunter  v.  Wooldert,  65  Tex.  436;  Cam- 
eron V.  Fay,  Id.  58;  Chase  v.  Swayne,  88 
Tex.  218,  30  S.  W.  1040.  But,  outside  of 
that  question,  it  Is  clear  that  Mrs.  Wright, 
even  If  she  should  be  considered  as  having 
abandoned  her  homestead  rights  in  the  prop- 
erty (which  we  are  not  prepared  to  hold 
under  the '  facts),  was  the  head  of  a  fam- 
ily, consisting  of  herself  and  her  orphan 
grandchild,  Milton  Pollard,  who  had  been  a 
member  of  her  family  for  many  years,  and 
she  repurcliased  the  homestead  property  at 
the  foreclosure  sale,  intending  to  make  it  her 
future  home,  and  Immediately  took  the  projh 
er  steps  to  thtct  end,  before  any  rights  were 
acquired  by  apitellant  The  property  was 
clearly  the  homestead  of  Mrs.  Wright,  and 
her  interest  was  not  subject  to  forced  sale. 
Clark  v.  Oolns  (Tex.  Civ.  App.)  28  8.  W. 
703;  Wolfe  v.  Buckley,  62  Tex.  641.  The 
judgment  is  affirmed. 


HUNTBB  V.  CLAYTON. 

(Court  of  Civil  Appeals  of  Texas.     June  17, 

1806.) 

BqotTT— Aonox  to  Comfbl  Coxvita^^oe. 

1.  Where   land   is    purchased     nnder    an 

agreement  to  convev  to  another  od   payment 

of  the  price,  a  tender  of  the  amoant  due  is 

necessary  to  a  decree  conveying  title. 


2.  In  an  action  to  quiet  title,  where  de* 
fendant  claims  that  he  has  improved  the  land 
and  paid  the  taxes,  he  is  not  entitled  to  a  de- 
cree for  the  amount  so  paid  withoat  evidence 
of  the  valne  of  the  improvements  and  the 
amount  of  taxes  paid. 

Appeal  from  district  court,  Jones  county; 
Ed.  J.  Hamner,  Judge. 

Action  by  Judson  Hunter  against  George 
Clayton.  Judgment  for  defendant,  and 
plaintiff  api)eals.     Affirmed. 

Appellant  sued  appellee,  and  alleged.  Id 
substance,  that  he  (appellant)  had  purchased 
a  tract  of  land  from  one  W.  H.  Smyth;  that 
by  agreement  between  him  and  appellee  the 
deed  had  been  made  to  appellee;  that  of  the 
consideration  for  which  Smyth  sold  the  land 
appellant  had  paid  $201  and  appellee  $344. 
Apitellant  alleged  a  willingness  to  refund  to 
appellee  the  |344,  but  made  no  tender  there- 
of. He  prayed  for  Judgment  canc^ng  the 
deed  from  Smyth  to  ai^>ellee,  vesting  title  in 
him,  etc.  Appellee  pleaded  the  general  is- 
sue, title  In  himself,  that  the  contract  plead- 
ed by  appellant  was  without  consideration, 
and  prayed  for  Judgment  for  the  land,  and 
that  his  title  be  quieted,  etc.,  which  prayer 
was  granted.  Tl)e  trial  court  filed  the  fol- 
lowing conclusions  of  fact,  which  are  sus- 
tained by  the  evidence,  and  are  therefore 
adopted  by  this  court,  viz.: 

"(1)  Both  plaintiff  and  defendant  claim  un- 
der and  through  Wm.  H.  Smyth. 

"(2)  Wm.  H.  Smyth,  by  his  deed  of  date 
September  16, 1889,  conveyed  the  land  in  con- 
troversy to  defendant,  George  Clayton,  for 
a  consideration  of  $360,  of  which  amount 
plaintiff  paid  $40  and  defendant  paid  $320. 
obtained  by  him  from  the  Texas  Loan  Agen- 
cy of  Corsicana,  Texas,  as  a  loan  on  the  land 
in  controversy,  for  which  defendant  executed 
his  note  on  September  25,  1880,  due  Septem- 
ber 25,  1894,  and  secured  by  deed  of  trust. 

"(3)  At  the  time  deed  was  made  to  de- 
fendant, Clayton,  there  was  a  verbal  under- 
standing between  plaintiff  and  defendant 
that  defendant  should  take  title  to  the  land, 
obtain  the  loan  from  the  Texas  Loan  Agency, 
tliat  plaintiff  should  pay  the  interest  and 
principal  of  said  loan  as  they  respectively 
came  due,  and  on  payment  in  full  thereof 
defendant  was  to  convey  the  land  to  plain- 
tiff. 

"(4)  On  April  10,  1800,  defendant,  George 
Clayton,  executed  and  delivered  to  plaintiff 
the  following  instrument  in  writing: 

"  'State  of  Texas,  County  of  Taylor.  Know 
all  men  by  these  presents,  that  I,  George  Clay- 
ton, of  the  state  and  county  aforesaid,  do  cer- 
tify that  I  bought  in  the  month  of  September, 
1889,  for  J.  Hunter,  of  the  county  of  Jones  and 
state  of  Texas,  a  certain  tract  or  parcel  of  land 
lying  and  being  hi  Jones  county,  Texas,  describ- 
ed as  follows:  A  quarter  section  (southwest 
quarter)  of  section  No.  17,  railroad  land,  situat- 
ed about  2  miles  north  of  the  Clear  Foric  of 
the  Brazos  river,  east  of  the  Abilene  and 
Anson  road.     The  title  was  made  to  me  lo 
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order  that  said  J.  Hunter  migbt  get  tbe  ben- 
efit of  a  loan  through  me  on  said  land,  aa 
he  had  no  homestead,  and  would  have  been 
deprived  of  the  benefit  of  said  loan  If  I  had 
not  liad  title  made  In  my  name.  The  loan 
was  made  to  me  by  tbe  Texas  Loan  Agency, 
of  Goraicana,  Texas,  for  the  sum  of  $320.00.  A 
mortgage  or  deed  of  trust  was  given  on  said 
one-fourth  section  to  secure  the  payment  of 
said  $320.00  at  the  expiration  of  5  years  from 
2Sth  of  Sept,  1889.  Now,  be  it  known  that 
I,  G.  C  agree  to  and  bind  myself  to  make 
deed  to  said  J.  Hunter  as  soon  as  he  sliall 
have  paid  off  the  Interest  and  last  payment 
due  to  the  Texas  Loan  Agency  on  said  loan. 

"  'Given  at  AbUene,  Texas,  this  April  10, 
1890.  George  Clayton. 

"  'Witnesses: 
"'J.  W.  Love. 
"•J.  W.  Hampton.' 

"(5)  No  consideration  was  paid  for  above 
agreement  by  plaintiff,  -and  none  was  ever 
received  by  defendant,  Clayton. 

"(6)  Plaintiff  has  had  exclusive  possession 
of  the  land  in  controversy  from  September, 
1888,  up  to  the  time  of  trial,  is  still  in  posses- 
sion, and  has  during  said  time  received  all 
rents,  revenues,  and  profits  of  said  land,  and 
defendant  has  received  none  of  the  rents,  rer- 
enues,  or  profits  of  said  land. 

"(7)  Plaintiff  has  paid  all  the  interest  on 
the  loan  except  $32,  which,  together  with  the 
principal  of  $320,  has  been  paid  by  defend- 
ant, George  Clayton. 

"(8)  Plaintiff  ttas  never  paid  or  tendered  to 
defendant  the  sums  paid  by  defendant,  nor 
is  the  plaintiff  now,  nor  has  he  ever  since 
the  land  was  bought  and  the  loan  made  been, 
able  to  pay  or  tender  to  defendant  said  sums, 
nor  did  be  make  any  tender  In  court  to  de- 
fendant 

"(0)  Tbe  following  affidavit  was  made  by 
plaintiff  after  the  deed  was  made  to  George 
Glayttm  by  W.  H.  Smyth: 

"  'Appraiser's  Report 

"  'State  of  Texas,  County  of  Jones.  We, 
U>e  undersigned,  do  solemnly  swear  that  we 
are  well  acquainted  with  the  value  of  real 
estate  in  Jones  Co.,  Texas,  and  with  tbe 
premises  described  In  the  above  application 
for  loan,  and  belonging  to  George  Clayton; 
that  we  are  not  interested  In  said  premises, 
or  the  resDlt  of  this  application  for  a  loan; 
that  we  have  carefully  appraised  said  prem- 
ises, and  in  our  judgment  they  have  a  fair 
cash  value  as  follows: 

Land,  exclusive  of  buildiagB  and  fen- 
ces. $5  per  acre $800  00 

Bnildings  and  fences 

Total  valae   '. $800  00 

"  'J.  Hunter. 
'•'0.  A.  Hunter. 
"'Sworn  to  and  subscribed  before  me  at 
Anson,  Texas,  this,  the  20th  day  of  Sept,  A. 
D.  1889. 

**  'Jno.  F.  Ferguson,  Clerk  C.  O., 
"  'By  R,  V.  Cobert,  Deputy.'  " 


A.  M.  Craig,  for  appellant  Klrby  &  Kit>- 
by,  for  appellee. 

KET,  J.  (after  stating  the  facts).  1.  A» 
appellant  had  not  paid  all  the  purchase  mon- 
ey for  the  land,  as  he  was  required  to  do  In 
order  to  obtain  the  title,  and  as  be  did  not 
tender  the  amount  thereof  paid  by  appel- 
lee, be  was  not  entitled  to  a  judgment  vest- 
ing title  In  blm. 

2.  Appellant  contends  that,  as  be  had  tak- 
en possession,  improved  the  land,  paid  the 
taxes  thereon,  and  paid  part  of  the  purchase 
money,  he  was  entitled  to  equitable  relief, 
and  appellee  should  not  have  recovered  the 
land.  The  proof  shows  that  appellant  made 
certain  improvements  on  the  land,  and  paid 
all  the  taxes  due  thereon,  but  it  does  not 
show  the  value  of  the  improvements,  nor  the 
amount  of  the  taxes  paid  It  was  shown 
that  he  bad  been  in  possession  of  tbe  land 
from  September,  1889,  to  the  time  of  trial; 
and  It  may  bo  that  the  use  of  it  was  wortb 
as  much  as  the  Improvements  made  and  the 
amonnts  paid  out  by  him.  Appellee  exhibit- 
ed a  legal  title  to  the  land,  and,  if  appellanC 
desired  the  court,  in  the  exercise  of  its  equi- 
table powers,  to  fix  a  charge  agalnnt  the- 
land  in  his  favor,  he  should  have  so  devel- 
oped the  case  as  to  have  enabled  the  court 
to  determine  what  would  have  been  a  fair 
and  reasonable  amount  to  allow  him.  This 
he  failed  to  do,  and  thereforo  he  cannot  be 
heard  to  complain.   Judgment  affirmed. 


WILSON  V.  HALL. 

(Court  of  Civil  Appeals  of  Texas.     April  ir,. 

1896.) 

Plsadiko— FrriTioN   bt   Admisistbatob— Aixb-- 

OPTION  OF  ClPAOITT  IN  WhICB    Hb    SuBS. 

A  petition  declaring  on  a  judgment  of 
another  state  in  favor  of  a  decedent  wliich  al- 
leges that  plaintiff  was  appointed  and  qualified 
as  temporary  administrator  of  the  estate  of 
•aid  decedent  and  was  afterwards  appointed: 
administrator,  but  contains  no  allegation  thai;, 
he  qualified  as  such,  or  that  he  brings  tbe  ac- 
tion in  Boch  capacity,  is  insufficient  to  support 
a  judgment  in  nis  favor  as  administrator. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  W.  L.  Hall  against  L.  A.  Wilson, 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Morris  &  Crow,  for  appellant 

FINLEY,  J.  This  is  a  suit  upon  the  judg- 
ment of  a  circuit  court  of  the  state  of  Mis- 
souri in  favor  of  Thomas  Allen  for  $2,488.41,. 
against  Louis  A.  Wilson.  W.  L.  Hall  wa» 
the  plaintiff  in  this  suit  in  the  court  below. 
His  petition  recites  "that  on  the  15th  day  of 
January,  1892,  he  was  appointed  and  duly 
qualified  as  temporary  administrator  of  tbe 
estate  of  Thomas  Alien,  deceased,  late  of  the 
city  of  St  Louis,  state  of  Missouri;  that 
since  said  date  he  has  been  appointed  by  tb* 
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county  court  of  said  Dallas  county,  Texas, 
permanent  administrator  of  said  estate." 
The  petition  In  no  other  way  refers  to  his 
-character  as  the  administrator  of  the  estate 
of  Thomas  Allen.  The  prayer  Is  "that  the 
.plalatlff  have  judgment,"  etc.  The  petition 
-does  not  state  that  said  Hall  prosecutes  the 
-suit  as  administrator,  and  contains  no  alle- 
gations showing  that  he  seeks  to  recover  for 
the  benefit  of  said  estate.  The  cause  was 
tried  in  the  court  below,  and  resulted  In  a 
judgment  In  favor  of  plaintiff,  from  which 
this  appeal  has  been  perfected. 

C!oncluslons. 

There  Is  no  statement  of  facts  contained  in 
the  record.  The  trial  Judge  filed  the  follow- 
ing conclusions  of  fact,  which  we  adopt:  "(1) 
I  find  that  March  13,  1879,  Thomas  Allen 
filed  suit  on  two  promissory  notes— one  for 
1591,  and  the  other  for  $885.08— against  L. 
A.  Wilson,  In  the  circuit  court  of  the  Tenth 
Judicial  drcolt,  in  and  for  Cape  Girardeau 
county,  in  the  state  of  Missouri,  and  that  on 
the  ITth  day  of  March,  1879,  L.  A.  Wilson 
was  duly  and  legally  cited  to  appear  and  an- 
swer therein;  and  it  remained  a  pending 
suit  until  January  2,  1882,  when  the  attor- 
neys of  said  Wilson  filed  an  amended  an- 
swer, pleading  payment  of  said  notes  and 
failure  of  consideration,  and  asking  for  Judg- 
ment In  reconyention  over  against  plaintiff 
for  $2,000.  I  find  from  the  recitals  in  the 
Judgment  that  January  6,  1882,  said  cause 
came  ou  for  trial  before  a  Jury  in  said  court, 
all  parties  appearing  by  attorneys.  Upon  the 
verdict  of  the  Jury,  plaintiff,  Thomas  Allen, 
recovered  against  L.  A.  Wilson,  defendant, 
Judgrment  for  $2,488.41  and  costs.  I  find  no 
execution  ever  Issued  on  this  Judgment  (2) 
I  find  that  January  5,  1882,  the  county  court 
of  Dallas  county,  Texas,  sitting  in  probate, 
apiwinted  W.  L.  Hall  temporary  adminis- 
trator of  the  estate  of  Thomas  Allen,  decease 
ed;  that  the  order  of  api>olntment  recites 
Thomas  Allen  died  April  8,  1882,  and  that 
be  had  credits  in  Texas,  and  the  Judgment 
sued  on,  which  is  unpaid,  and  that  there  is 
Immediate  necessity  for  suit  on  same,  to  pre- 
serve It,  and  winds  up  as  follows:  *It  is 
therefore  ordered  by  the  court  that  letters  of 
temporary  administration  upon  the  estate  of 
Thomas  Allen,  deceased,  be  granted  to  the 
said  W.  L.  Hall,  he  having  taken  the  statu- 
tory oath  and  given  bond  as  required  by  this 
court'  Said  appointment  was  duly  signed 
by  the  Judge  of  said  county  court  and  at- 
tested by  the  clerk,  and,  before  being  deliv- 
ered, was  recorded  In  the  minutes  of  Eiald 
court  The  next  term  of  the  county  court 
met  the  first  Monday  In  February,  1892,  and 
no  order  was  entered  then,  or  at  any  subse- 
quent term  of  said  court,  continuing  In  force 
W.  L.  Hall  as  temporary  administrator  of 
said  estate  of  Thomas  Allen,  deceased;  and 
no  orders  or  action  were  had  therein  until 
July  10,  1883,  when  W.  L.  Hall  filed  his  re- 
port as  temporary  administrator.  Informing 


the  court  of  the  pendency  of  this  suit,  and 
asking  to  be  appointed  permanent  admin- 
istrator of  said  estate,  and  said  county  court 
without  notice  of  said  application  posted  as 
required  by  law,  or  any  notice  whatever,  on 
November  25,  1883,  altered  an  order  ajH 
polntlng  W.  L.  Hall  administrator  of  said  es- 
tate, and  fixed  his  bond  at  $500,  and  he  qual- 
ified as  such  December  30,  1893.  (3)  I  find 
W.  !>.  Hall,  as  temporary  administrator  of 
the  estate  of  Thomas  Allen,  deceased,  filed 
this  suit  In  this  court  January  6, 1892,  against 
L.  A.  Wilson,  and  citation  was  issued  and 
served  on  defendant  January  12,  1892,  and 
be  at  once  filed  answer;  and  the  cause  re- 
mained on  the  docket,  without  further  orders 
or  action,  except  orders  continuing  It,  until 
March  6,  1894,  when  W.  L.  Hall,  as  perma- 
nent administrator  of  the  estate  of  Thomas 
Allen,  deceased,  filed  his  original  amended  pe- 
tition. (4)  h.  A.  Wilson,  defendant  alone 
testified  as  to  the  ntatters  of  defense  set  up 
in  his  amended  answer,  and  from  his  testi- 
mony I  find  the  following  facts:  That  March 
13,  1879,  when  the  suit  of  Thomas  Alien 
against  L.  A.  Wilson  was  filed,  the  latter  re- 
sided In  Cape  Girardeau  county,  Missouri, 
and  that  he  at  once  employed  attorneys  and 
filed  answer  in  said  suit,  setting  up  the  same 
defense  as  Is  contained  In  his  amended  an- 
swer herein;  that  he  and  his  attorneys  ap- 
peared at  two  or  three  terms  of  court,  ready 
for  trial,  when,  the  plaintiff  and  his  attor- 
neys not  appearing,  the  cause  was  continued; 
that  he  insisted  on  his  attorneys  having  the 
case  dismissed,  as  the  plaintiff  or  his  at- 
torneys did  not  appear,  but  said  Wilson's  at- 
torneys insisted  on  keeping  the  case  In  court, 
as  the  latter  was  sure  of  recovering  a  Judg- 
ment over  against  plaintiff,  and,  if  dismiss- 
ed, another  suit  might  be  Instltutied;  that  the 
last  time  the  case  was  thus  continued  was  in 
May,  1880,  and,  about  an  hour  after  the 
continuance  was  entered,  defendant,  Wilson, 
met  the  attorney  of  plaintiff.  Louis  Houck,  and 
he  agreed  with  defendant  that  the  suit  might 
be  dismissed,  and  directed  him  to  have  it 
dismissed,  and  said  Louis  Houck  then  and 
there  stated  to  said  Wilson  that  plaintiff  or  his 
attorneys  would  not  again  appear  in  the  case; 
that  Wilson  then  and  there  Informed  Louis 
Houck  he  was  soon  to  leave  the  state  of  Mis- 
souri, and  move  to  the  state  of  Texas  to  live, 
and  that  he  wanted  a  distinct  understanding 
about  the  matter  of  dismissal  before  he  left 
and  said  Louis  Houck  assured  said  Wilson  he 
need  give  himself  no  uneasiness,  as  the  case 
would  be  dismissed,  and  not  come  up  again; 
that  soon  thereafter  Wilson  saw  his  attoi^ 
neys,  and  directed  them  to  have  said  suit 
dismissed  and  to  do  nothing  more,  and  that 
any  further  action  In  the  case  by  them  was 
without  his  authority,  and  that  the  amended 
answer  of  Wilson  filed  In  said  suit  January 
2,  1882,  was  without  any  authority  from 
him;  that  Wilson  left  Missouri  and  moved 
to  Texas  in  August  1880,  and  has  continuous- 
ly lived  In  the  city  and  county  of  Dallas, 
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Texaa,  since  said  date;  that  dnring  1881  he 
was  back  in  Missonrl,  and  once  or  twice  saw 
his  attorneys  and  plaintiff  in  said  suit,  bat 
neither  made  any  mention  of  the  same,  and 
he  never  knew  of  the  Judgment  until  after  It 
was  rendered;  that  before  the  Judgment  was 
rendered,  a  week  or  two,  one  of  his  said  at- 
torneys wrote  him  at  Dallas,  Texas,  the  suit 
on  a  certain  date  was  to  come  up  for  trial, 
and  when  that  letter  reached  Dallas,  Xexaa, 
defendant  was  traveling  in  the  southern  part 
of  the  state,  and  the  letter  was  forwarded  to 
him,  but  did  not  reach  him,  and  was  re- 
turned to  Dallas,  where  defendant  received 
it,  and  another  one,  about  the  same  time, 
from  his  said  attorneys,  notifying  him  the 
Judgment  had  been  rendered  some  month  or 
more  before  the  court  adjourned;  that  his 
evidence  was  essential  to  his  defense  to  said 
suit;  that  be  never  knew  of  the  amended  an- 
swer filed  in  this  suit  January  2,  1882,  until 
the  institution  of  this  suit,  and  never  knew 
of  said  Judgment  until  the  spring  of  1882." 

From  the  record  as  presented  to  us,  we 
reach  the  following  conclusions  of  law: 

1.  The  allegations  in  plaintiff's  petition  are 
not  sufficient  to  show  that  he  sues  as  the 
administrator  of  the  estate  of  Thomas  Allen, 
deceased,  and  seeks  to  recover  Judgment  for 
the  benefit  of  said  estate.  The  allegations 
in  the  petition,  in  so  far  as  they  relate  to  his 
character  as  administrator,  are  merely  de- 
acriptio  personse,  and  cannot  be  regarded  as 
fomiahhig  a  sufficient  basis  for  a  recovery 
by  him  In  the  capacity  of  administrator  of 
the  estate  of  Thomas  Allen,  deceased.  Round- 
tree  V.  Strae,  81  Tex.  289,  16  S.  W.  1035; 
Rider  V.  Doval,  28  Tex.  623;  Cochrane  v. 
Day,  27  Tex.  885;  Thomas  v.  Jones,  10  Tex. 
52;  Seal  v.  Batte^  81  Tex.  371;  Guest  v. 
PhlUips,  34  Tex.  176. 

2.  The  conciuaions  of  fact  filed  by  the  trial 
judge  show  no  cause  of  action  In  favor  of  W. 
L.  Hall  individually,  and,  as  his  allegations 
are  not  sufficient  to  permit  him  to  recover  as 
administrator,  he  was  not  entitled  to  recover 
at  all,  upon  the  facts  proven. 

This  cause  was  submitted  originally  to  us 
jipon  the  briefs  of  appellant  only.  We  set 
aside  the  submission,  and  directed  the  at- 
tention of  counsel  on  both  aides  to  the  ques- 
tions involved  in  the  case,  and  requested 
counsel  to  rebrief  the  case  in  the  light  of 
these  questions,  and  resubmit  the  cause  to 
the  court  upon  such  additional  briefs  and  ar- 
gument. Counsel  for  appellant  complied  with 
the  request  of  the  court,  and  baa  rebriefed 
the  case,  presenting  in  writing  their  views  of 
the  questions  submitted  by  the  court.  Coun- 
sel for  appellee  wholly  Ignored  the  request 
of  the  court,  and  has  declined  to  in  any  way 
support  the  Judgment  of  the  court  below. 
When  the  cause  was  decided  by  this  court, 
counsel  for  appellee  then  came  in  and  made 
a  motion  for  rehearing,  and  requested  that 
we  should  file  our  conclusions,  and  these 
conclusions  are  filed  in  answer  to  such  re- 
quest.    In  view  0/  the  action  of  appellee's 


counsel  in  the  ctmduct  of  the  case  in  this 
court,  we  do  not  feel  disiWBed  to  enter  into 
a  discussion  of  the  various  questions  in  the 
case,  but  will  content  ourselves  with  filing 
only  such  brief  conclusions  as  we  deem  nec- 
essary to  a  coirect  disposition  of  the  case. 


WILLIAMS  V.  ST.  LOUIS  S.  W.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  11, 

1896.) 

CaRRIBRS  —  INJURIES  TO  FaSSSKOBBS  —  CONTKIBU- 
TORT  NeOLIQENCB. 

Plaintiff  was  injured  in  attempting  to 
alight  at  her  place  of  destination  from  defend- 
ant's train,  wnile  in  motion,  the  train  liaving 
only  stopped  at  the  station  a  short  while.  Her 
testimony  showed  that  at  the  time  she  attempt- 
ed to  alight  she  thought  the  train  was  moTine 
too  fast  to  permit  her  to  do  so  safely.  Held, 
that  a  verdict  was  properly  directed  for  de- 
fendant on  the  grround  of  contributory  negli- 
gence on  the  part  of  plaintiff. 

Appeal  from  district  court,  Grayson  coun- 
ty;  Don  A.  Bliss,  Judge. 

Action  by  Mary  Williams  against  the  St. 
Louis  Southwestern  Railway  Company.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

J.  W.  Plnley  and  A.  B.  Person,  for  appel- 
lant. Sam.  H.  West  and  Head,  DiUard  & 
Muse,  for  appellee. 

BAINEY,  J.  Suit  brought  by  appellant 
for  Injuries  received  by  her  In  alighting 
from  a  moving  train  on  appellee's  road,  which 
injuries  were  alleged  to  have  been  caused  by 
the  negligence  of  the  appellee  railway  com- 
pany. The  evidence  shows  that  Mary  Wil- 
liams, appellant,  bought  a  ticket  over  appel- 
lee's road  from  Sherman  to  Tom  Beau. 
When  the  train  reached  Tom  Bean,  it  only 
stopped  1%  or  2  minutes  for  passengers  to 
alight.  After  the  train  started,  appellant 
Jumped  off,  while  the  train  was  in  motion. 
From  her  testimony,  we  gather  that  when 
she  Jumped  from  the  platform  of  the  train 
she  was  guilty  of  contributory  negligence, 
because  she  thought  the  train  was  going  too 
fast  for  her  to  alight  in  safety.  The  court 
below,  under  the  facts,  charged  the  Jury  to 
return  a  verdict  for  the  appellee.  This  ac- 
tion of  the  court  is  the  only  error  assigned. 
We  think  the  instructions  were  proper,  be- 
cause the  evidence,  as  above  stated,  fully 
shows  that  appellant  was  guilty  of  contribu- 
tory negligence.     The  Judgment  is  affirmed. 


WILLIS  et  al.  v.  HOLLAND  et  aL 

(Court  of  Civil  Appeals  of  Texas.     May  2, 

1896.) 

UsvKZ — BcrriciEDCT  or   Evidenob — AssioNMEar 

FOH  BKNEriT  OF  CltEDITORS— MARSHAL-    . 

iKO  Sbcvritibs. 
1.  Where,  under  the  testimony  on  the  Is- 
sue Of  usury,  the  court  could  have  separated 
the  interest  from  the  principal  of  notes,  and  it 
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appeared  tliat  the  Intereat  eharirecl  wa«  ami>i> 
ous,  It  ahonld  have  been  itricken  ont 

2.  A  conyeyance  hy  an  insolrent  debtor 
of  all  hit  property  to  a  tmstee,  to  sell  it,  and 
apply  the  proceeds  to  the  payment  of  certain 
debts  described  in  the  instniment,  and  prorid- 
ing  for  the  return  of  the  snrplns,  if  any,  to  the 
grantor,  is  not  an  assignment  for  the  benefit 
of  creditors,  but  is  a  mortgage. 

3.  Where,  In  a  contest  between  creditors 
Jointly  secured  by  a  mortgage,  it  appears  that 
one  of  them  holds  notes  belonging  to  the  debt- 
or as  collateral  security,  he  shonld  be  required 
to  fully  account  for  such  collateral  before  be- 
ing allowed  to  participate  in  the  mortgage  fund. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hall,  Judge. 

Action  by  P.  J.  Willla  &  Bro.  and  another 
against  J.  B.  Holland,  A.  F.  Wayland,  and 
others.  From  a  Judgment  against  defend- 
ant Wayland  and  In  favor  of  the  other  de- 
fendants, plaintiffs  appeal.  Rerersed  and  re- 
manded. 

Onute  &  Ramsey,  for  appellants.  Davis 
&  McKoy,  for  appellees. 

LIOHTFOOT,  0.  J.  On  December  4, 1884, 
A.  F.  Wayland  was  Insolvent,  and  executed 
to  J.  B.  Holland,  as  trustee,  an  Instrument 
in  writing,  whereby  the  former  conveyed  to 
such  trustee  all  of  his  stock  of  goods,  wares, 
and  merchandise,  grain,  and  fixtures  in  his 
business  house  in  Cleburne,  Tex.,  together 
with  bis  book  accounts,  etc.,  for  the  follow- 
ing purposes:  For  such  tmstee  to  sell  such 
property  Immediately  for  cash,  at  private  or 
public  sale,  and  to  collect  the  debts  as  quick- 
ly as  possible,  and  to  pay  certain  debts  de- 
scribed, in  the  order  named;  and  closing  as 
follows:  "Fourth.  If  there  are  any  funds 
left  in  the  hand  of  said  J.  B.  Holland  after 
paying  oft  the  amounts  in  the  order  as  above 
set  forth,  then  he  shall  pay  pro  rata  such 
amount  to  all  of  my  other  creditors  who 
shall  present  their  claims  to  him  within  six- 
ty days  from  this  date.  And  If,  after  pay- 
ing all  of  the  claims  above  mentioned,  in  th« 
order  as  set  forth, , he  shall  have  any  funds 
out  of  said  proceeds  on  hand,  be  shall  turn 
the  same  over  to  me."  The  trust  was  ac- 
cepted by  J.  B.  Holland  on  the  day  of  its  ex- 
ecution, and  be  took  possession  of  the  prop- 
erty under  it,  and  filed  it  for  registration. 
This  suit  was  brought  by  appellants  P.  J. 
Willis  &  Bro.  and  the  Waples-Platter  Grocer 
Company,  who  are  unpreferred  creditors  of 
A.  F.  Wayland,  who  accepted  under  the  In- 
strument, and  who  claim  that  the  same  is  an 
assignment,  and  not  a  mortgage;  that  the 
preferred  debt  of  John  W.  Floore  is  fraudu- 
lent and  usurious,  and  that  be  holds  a  large 
number  of  notes  belonging  to  A.  F.  Wayland, 
more  than  sufficient  to  pay  all  that  is  due 
him.  The  preferred  creditors,  the  trustee, 
and  Wayland  were  all  made  parties  to  the 
suit.  J.  B.  Holland  (the  trustee)  was  ap- 
pointed as  receive'  by  the  court,  and  an  in- 
junction granted.  The  parties  answered,  and 
on  final  hearing  the  court  dissolved  the  in- 
junction and  discharged  the  receiver.    The 


appdianta  recovered  Judgment  agatiut  Way* 
land  for  the  amoonts  of  their  several  debta, 
but  the  other  defendants  were  discharged 
free  of  costs.  From  that  Judgment  this  ap- 
peal is  taken. 

1.  Tbe  first  assignment  of  error  attacks  the 
sixth  conclusion  of  fact  found  by  the  court 
below  and  the  conclusion  of  law  based  there- 
on, to  the  eSTect  that,  while  it  was  shown 
that  the  debt  of  John  W.  F1o<h«  contained 
usurious  interest,  yet  tbe  facts  were  not  sufil- 
ciently  spedflc  to  Justify  the  court  in  strik- 
ing It  out  The  notes  of  Floore  are  specific- 
ally set  out  and  described  in  tbe  deed  of 
trust,  and  aggregate  about  $3,083.10.  Floore 
testified  by  deposition  substantially  as  fol- 
lows: "A.  F.  Wayland  did  execute  to  me  a 
note  for  $560,  of  date  May  8,  1894,  and  due 
November  8,  1884.  The  same  was  given  for 
money,  and  not  In  renewal  of  a  former  note. 
Five  hundred  dollars.  I  decline  to  answer 
anything  about  the  rate  ot  Interest,  or  what 
Wayland  agreed  to  pay.  Wayland  did  ex- 
ecute to  me  a  note  for  $684,  dated  April  4, 
1894,  and  due  November  4,  1884.  It  was 
not  given  in  renewal  of  any  other  note,  but 
for  money.  I  decline  to  answer  as  to  the 
rate  of  Interest,  but  amount  of  interest  was 
$84.  A.  F.  Wayland  did  execute  to  me  a 
note  for  $359.10,  dated  Aprtl  23,  1884,  and 
due  November  23,  1884.  I  decline  to  answer 
in  regard  to  the  interest  rate  charged.  Tbe 
note  was  not  given  in  renewal  of  any  other, 
but  was  given  for  money.  The  amount  of 
interest  included  was  $44.10,  A.  F.  Way- 
land  did  execute  to  me  a  note  dated  Febru- 
ary 19,  1894,  due  October  19,  1894,  for  $460. 
Said  note  represents  an  original  transaction. 
I  let  him  have  $400  for  said  note.  I  decline 
to  answer  what  was  the  rate  of  Interest  A. 
F.  Wayland  did  execute  to  me  a  note  for 
$696,  dated  March  7,  1894,  due  November  7, 
1884,  and  said  note  represents  an  original 
transaction.  The  $96  was  added  as  interest 
I  decline  to  answer  further  concerning  Inter- 
est Wayland  did  execute  to  me  a  note  for 
$216,  dated  June  11,  1884,  due  October  11, 
1894,  and  said  note  represents  an  original 
transaction,  and  the  $16  was  interest.  I  de< 
cllne  to  answer  further  concerning  Interest 
A.  F.  Wayland  did  execute  to  me  a  note  for 
$500,  dated  June  5,  1884,  and  I  suppose,  <t 
was  executed  tbe  day  it  was  dated.  I  saw 
It  first  on  the  day  I  wrote  It,  on  the  6th  day 
of  June.  It  was  given  me  for  money.  I  let 
Wayland  have  $40  as  consideration  for  said 
note.  I  decline  to  answer  further  concern- 
ing Interest  I  was  In  Waukesha,  Wiscon- 
sin, on  August  30,  1894,  but  John  D.  Mitch- 
ell, who  was  representing  me,  did  take  a 
note  from  Wayland,  payable  to  me,  for  $208, 
dated  August  30,  1894,  due  October  30,  1894, 
and  same  represents  an  original  transaction. 
Eight  dollars  interest  was  included  or  add- 
ed  into  said  note.  I  decline  to  answer  fur- 
ther as  to  Interest  I  advanced  to  him  $3,- 
256  during  the  year  1884  in  cash  and  checks 
on  my  bank.     I  advanced  him  this  $3,255, 
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as  repreaoited  by  the  notes,  described  In 
preceding  inatrament."  Under  the  testi- 
mony, the  court  could  have  separated-  the  In- 
terest from  the  principal  of  the  Floore  notes, 
and,  it  appearliicr  that  the  Interest  charged 
was  usurious.  It  should  hare  been  stricken 
out. 

2.  Under  the  assignments  of  error  from  2 
to  7,  IncluslTe,  appellants  contend  that  the 
instrument  executed  by  Wayland  to  Holland, 
trustee,  is  an  assignment,  and  not  a  mort- 
gage. It  is  clear  from  an  Inspection  of  the 
whole  Instrument  that  it  was  the  intention 
of  the  parties  to  execute  a  mortgage  for  the 
security  of  debts,  the  surplus,  if  any,  to  be 
returned  to  the  grantor.  We  do  not  deem 
it  necessary  for  us  to  go  into  an  elab<»ate 
discussion  of  the  question,  as  the  ground  has 
been  so  thoroughly  covered  In  the  recent 
able  and  exhaostive  opinion  of  Judge  Den- 
man,  on  rehearing,  In  the  case  of  Tittle  v. 
Vanleer,  reported  In  34  8.  W.  715.  See,  also, 
original  report  of  the  case,  29  S.  W.  1065; 
Adams  T.  Bateman,  88  Tex.  130,  30  S.  W. 
8S6;  Manufacturing  Co.  t.  Woodson  (Mo. 
Sap.)  81  S.  W.  1037;  Jones,  Chat  Mortg. 
352a.  We  find  no  error  under  the  above  as- 
signments. 

3.  Under  the  eighth  and  ninth  assignments 
of  error  appellants  complain  that  the  court 
refused  to  limit  the  claim  of  J.  W.  Floore  to 
the  actual  amount  of  money  furnished  by 
him,  purged  of  usurious  interest,  and  cred- 
ited by  the  amounts  collected  by  talm  on  the 
Mdlaterals  turned  over  to  him  by  Wayland 
outside  of  the  chattel  mortgage.  It  appears 
from  the  testimony  as  set  out  in  the  record 
that  Wayland  bad  received  from  Floore 
about  13,255,  that  his  notes  represented  more 
than  this  amount,  and  that  most.  If  not  all, 
of  tbem  embrace  usurious  interest.  It  fur- 
ther appears  that  Floore's  claims  are  secured 
by  collaterals  held  by  him,  which  are  suffi- 
cient to  extinguish  a  large  portion,  if  not  all, 
of  sncb  Indebtedness;  and  with  his  claims 
oat  of  the  way  appellants  would  realize  a 
considerable  portion  of  their  claims  out  of 
the  assets  in  the  hands  of  the  trustee.  A  se- 
cured creditor  of  an  Insolvent  debtor  may 
plead  usury  against  the  claims  of  a  preferred 
creditor,  and  have  such  claims  purged.  Ma- 
loney  v.  Baheart,  81  Tex.  281,  16  S.  W.  1030; 
Shoe  Oo.  V.  Mayo  (Tex.  Civ.  App.)  27  8.  W. 
780.  A  creditor  ot  an  insolvent  debtor,  se- 
cured by  mortgage  with  another  creditor,  al- 
so has  the  right  to  a  marshaling  of  the  se- 
curities held  by  such  other  creditor  against 
the  common  debtor,  and  to  have  such  securi- 
ties applied  to  the  debt  of  such  other  cred- 
itor before  he  will  be  allowed  to  participate 
in  such  common  fund.  Brown  v.  Thompson, 
79  Tex.  68,  15  S.  W.  168;  Fridgen  v.  Warn, 
79  Tex.  588,  15  S.  W.  539;  Mortgage  Co.  v. 
Kempner,  84  Tex.  102,  19  S.  W.  358;  1 
Story,  Bq.  Jar.  |  633  et  seq.  The  court  be- 
low, in  its  second  conclusion  of  fact,  finds 
that  previous  to  the  execution  of  the  mort- 
gage Wayland  had  transferred  to  John  W. 


Floore  a  lot  of  notes  as  collateral  security, 
but  does  not  find  the  amount  or  value  of 
such  securities.  This  is  an  imi>ortant  in- 
quiry, and  one  which  appellants  are  entitled 
to  pursue,  as  it  Is  shown  that  John  W. 
Floore  is  the  principal  preferred  creditor, 
and  but  few  of  the  creditors  of  Wayland 
have  accepted  under  the  mortgage.  It  ap- 
pears from  the  testimony  of  Wayland  that 
he  got  from  John  W.  Floore  about  $3,200, 
and  indorsed  to  him  notes  amounting  to 
about  $4,000.  The  latter  should  be  require 
ed  to  fully  account  for  such  collaterals  before 
being  allowed  to  participate  in  the  mortgage 
fund.  For  the  errors  Indicated,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for 
a  new  triaL 


MATTHEWS  et  al.  v.  FIRST  NAT.  BANK 
OF  BONHAM. 

(Court  of  Civil  ieppealB  of  Texas.     May  9, 

1896.) 

APPBIIj— Rbvbksal — Ihmatbrial  Ebrok. 

A  judgment  will  not  be  reversed  because 
the  amount  thereof  is  29  cents  greater  than 
the  facts  warrant. 

Appeal  from  district  court,  Fannin  county; 
Don  A.  Bliss,  Judge. 

Action  by  the  First  National  Bank  of  Bon- 
ham  against  J.  Q.  Matthews  and  others  on  a 
note.  A  judgment  by  default  was  entered, 
and  defendants  appeal    Affirmed. 

J.  O.  Matthews,  for  appellants. 

FINLEY,  J.  This  is  a  suit  instituted  by 
the  National  Bank  of  Bonham  against  J.  G. 
Matthews  np<Hi  a  promissory  note  for  $1,000, 
which  Is  fully  set  out  In  the  petition.  Cita- 
tion was  had  upon  the  defendant,  and,  he 
failing  to  answer,  judgment  by  default  was 
taken  against  him  for  the  amount  of  the  note. 
Interest,  and  attorney's  fees,  and  costs  of 
suit.  From  this  judgment  the  defendant 
Matthews  prosecutes  this  writ  of  error. 
There  is  no  statement  of  fitcts  contained  Id 
the  record,  and  the  only  question  raised  on 
the  appeal  Is  as  to  the  amount  of  the  judg- 
ment rendered  below,  the  contention  being 
that  the  note  sued  upon  does  not  authorize  a 
judgment  In  the  sum  recovered. 

The  first  assignment  of  error  complains 
that  the  judgment  is  for  the  sum  of  $1,224.02, 
whereas  the  note  sued  on,  with  Interest  and 
attorney's  fees,  on  the  day  upon  which  the 
judgment  was  rendered,  amounted  to  $1,223.- 
73,— a  difference  of  29  cents.  If  this  assign- 
ment was  sustained  by  the  record,  it  would 
not  furnish  a  sufficient  ground  for  a  reversal 
of  the  Judgment.  No  such  trifling  matters 
will  be  regarded  by  appellate  courts  as  suffi- 
cient ground  for  the  revision  of  judgments 
rendered  below.  The  assignment,  however, 
is  not  sustained  by  the  record.  The  amount 
of  the  note,  with  interest  and  attorney's 
fees,  at  the  time  of  the  rendition  of  the  judg- 
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ment,  was  as  much  as  tbe  sum  for  which 
Judgment  was  rendered. 

The  second  assignment  of  error  urges  that 
tbe  judgment  should  have  been  only  for  (1,- 
213.13,  instead  of  the  amount  for  which  it 
was  rendered,— $1,224.02.  This  assignment 
is  based  upon  the  idea  that  tbe  10  per  c«it 
attorney's  fees  should  have  been  calculated 
upon  tbe  principal  only,  and  not  upon  the 
principal  and  Interest  -Tfae  note  expressly 
piorides  that  the  attorney's  fees  shall  be  up- 
on tbe  amount  of  principal  and  interest  due 
upon  tbe  note.  Tbe  assignment  is  therefore 
without  merit.  There  was  no  errdr  commit- 
ted by  the  trial  court  and  tbe  Judgment  is 
affirmed. 


WHITE  et  al.  v.  HUDSON  et  at. 
(Court  of  CItU  Appeals  of  Texas.     May  9, 
1896.) 
Fartnebship  —  NoTB  Mads  3T  Farthbb  aftbr 
Dissolution. 
A  creditor  of  a  firm  doing  business  un- 
der the  sole  name  of  one  of  tbe  partners,  the 
business  being  conducted  by  the  other,  can  en- 
force a  note  signed  in  the  firm  name  by  the 
managing  partner  after  dissolution  of  the  part- 
nership for  a  firm  debt,  where  it  was  in  accord- 
ance with  the  former  coarse  of  dealing,  and 
tbe  creditor  was  not  notified  of  tbe  change. 

Appeal  from  district  oonrt,  Grayson  coun- 
ty; Don  A.  Bliss,  Judge. 

Action  by  H.  L.  White  &  Co.  against  J.  S. 
Hudson  and  A.  O.  Moseley.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Re- 
versed. 

F.  O.  DlUard,  for  appellants. 

RAINEY,  J.  Tbis  Is  a  suit  by  appellants 
against  appellees  to  recover  on  a  note  for 
tbe  sum  of  f788.8i,  witb  interest  and  pro- 
test fees,  alleged  to  have  been  executed  by 
A.  O.  Moseley,  and  indorsed  by  J.  S.  Hud- 
son. Defendant  Moseley  pleaded  non  est 
factum;  and,  further,  that,  if  ever  indebted 
to  plaintiffs,  the  same  bad  been  paid  off  and 
satisfied,  which  be  claimed  to  bave  done 
by  tbe  transfer  to  plaintiffs  of  certain  notes 
executed  and  delivered  to  blm  (A.  G.  Mose- 
ley) by  J.  S.  Hudson  and  D.  P.  C!orreU.  The 
evidence  shows  that  H.  L.  White  &  Co. 
(appellants)  are  wholesale  merchants,  and 
that  A.  G.  Moseley  and  F.  P.  Moseley  were 
partners,  doing  business  tmder  tbe  firm  name 
of  A.  G.  Moseley;  that  the  appellants  sold 
to  said  A.  G.  Moseley,  as  a  firm,  certain 
goods,  for  which  said  Moseley  was  Indebt- 
ed to  appellants;  that  F.  P.  Moseley  bad 
charge,  control,  and  management  of  tbe  firm 
of  A.  G.  Moseley;  tbat  on  January  15,  1883, 
A.  G.  Moseley  made  a  conditional  sale  of 
bis  Interest  In  said  firm  to  J.  S.  Hudson 
And  D.  P.  Correll.  Subsequently,  about  Feb- 
ruary 1,  1885,  the  trade  between  A.  G.  Mose- 
ley and  Hudson  and  Correll  was  consum- 
mated; A.  G.  Moseley  turning  over  bis  In- 
terest in  tbe  firm  to  said  Hudson  and  Cor- 


rell. Subsequent  to  that  time,  on  Febmarjr 
24th  following,  F.  P.  Moseley  executed  tbe 
note  sued  upon.  The  correspondence  on  tbe 
part  of  the  firm  of  A.  G.  Moseley  was  con- 
ducted by  F.  P.  Moseley.  Immediately  after 
the  sale  by  A.  G.  Moseley  to  Hudson  and 
Correll,  A.  G.  Moseley  wrote  one  or  two  let- 
ters to  White  &  Co.  in  relation  thereto,  to 
which  White  &  Co.  replied.  To  letters  of 
Wbite  &  Co.,  F.  P.  Moseley  repUed,  and  the 
correspondence  relating  to  the  note  in  suit 
was  conducted  In  tbe  same  manner  as  tbe 
correspondence  before  tbe  dissolution  of  the 
partnership  between  tbe  two  Moseleys.  Tbe 
contention  of  A.  G.  Moseley  is  that,  at  tbe 
date  of  tbe  execution  of  this  note  by  F.  P. 
Moseley,  the  partnership  theretofore  existing 
between  him  (A.  G.  Moseley)  and  F.  P. 
Moseley  had  been  dissolved,  and  tbat  F.  P. 
Moseley  had  no  authority  to  execute  said 
note,  and  the  same  was  not  binding  upon 
him  (said  A.  G.  Moseley).  Upon  this  con- 
tention, tbe  controversy  arose  as  to  whetber 
or  not  plaintiffs  were  aware  of  tbe  dissolu- 
tion of  tbe  firm  of  A.  G.  Moseley  and  F.  P. 
Moseley  at  tbe  time  tbe  note  was  executed, 
and  as  to  the  liability  of  A.  O.  Moseley  for 
tbe  acts  of  F.  P.  Moseley  thereafter.  On 
this  proposition,  the  plaintiffs  asked  the  fol- 
lowing charge,  which  was  refused:  "If  you 
believe  that  the  partnership  between  A.  O. 
Moseley  and  F.  P.  Moseley  was  a  secret 
partnership,  and  the  business  was  carried 
on  under  the  name  of  A.  G.  Moseley,  or  If 
A.  G.  Moseley  allowed  and  authorized  F.  P. 
Moseley  to  conduct  this  business  under  his 
name,  or  to  transact  business  for  him  with 
the  plaintiffs,  and  to  sign  his  name  to  notes 
and  letters  during  said  transactions,  that 
then  A.  G.  Moseley  woold  be  bound  by  the 
acts  of  F.  P.  Moseley  In  signing  bis  name 
to  notes,  in  the  furtherance  of  that  business, 
or  in  settling  up  the  same,  even  if  said  part- 
nership was  dissolved,  unless  A.  G.  Moseley 
put  plaintiffs  on  notice  tbat  F.  P.  Moseley 
had  been  signing  his  name,  and  that  he  no 
longer  bad  authority  to  do  so." 

We  think  tbe  following  proposition  of  law 
is  applicable  to  the  facts  as  here  stated: 
"After  the  dissolution  of  a  partnership,  one 
of  the  partners  cannot  bind  the  firm  by  new 
contracts,  or  change  the  character  of  exist- 
ing obligations;  and  a  partner  with  general 
authority  to  settle  up  tbe  business  of  the 
firm  cannot  so  bind  It  But  where  a  third 
party  has  been  dealing  with  the  firm,  and, 
without  notice  of  the  dissolution,  contlnaes 
to  deal  with  one  of  tbe  partners  bi  the  firm 
name,  or  takes  a  note  in  settlement  of  an 
olsting  debt  of  the  firm  from  one  partner, 
all  the  partners  would  be  bound."  Green 
V.  Bank.  78  Tex.  3,  14  S.  W.  253,  and  au- 
thorities there  cited.  We  think  the  evidence 
fully  raised  the  issue  as  presented  by  the 
special  charge  requested,  and  the  same 
should  bave  been  given.  The  general  charge. 
In  a  negative  way,  presented  this  issue,  but, 
in  tbe  connection  as  presented,  was  mlslead- 
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lug,  aad  was  not  presented  tn  snch  a  man- 
ner as  to  clearly  present  the  question  af- 
flrmatlTely,  and  In  a  way  that  appellants 
were  entitled  to  have  It  presented.  We 
think  the  effect  of  the  general  charge,  when 
taken  as  a  whole,  was  calculated  to  lead 
the  jury  to  believe  that,  after  the  dissolu- 
tion of  the  firm  of  A.  Q.  and  F.  P.  Moseley, 

F.  P.  Moseley  could  not,  under  any  cir- 
cumstances, execute  a  note  binding  upon  A. 

G.  Moseley. 

There  are  numerous  other  errors  assigned, 
but  the  error  indicated  is  the  only  error  re- 
quiring a  reversal  of  the  Judgment,  and 
we  deem  it  unnecessary  to  discuss  the  oth- 
ers. For  the  reasons  Indicated  above,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 


BDWARDS  et  al.  v.  HUMPHREYS  et  aLi 

<Ooiirt  of  Oivil  Appeals  of  Texas.     Feb.  8, 

1^86.) 

Tbespass  to  Trt  Titls  —  Stalc  Dbmand  —  Xd- 

tbb8e  ^ossbbsiom— noticb  of  hobtils  claim. 

1.  Where  the  purchaser  of  a  land  certifi- 
cate at  an  adminlBtrator's  sale  locates  the  same 
npon  land,  he  acquires  the  legal  title  thereto, 
though  the  patrat  is  issued  to  the  original  own- 
er of  the  certificate  or  his  heirs;  and  therefore 
the  defense  of  stale  demand  cannot  lie  set  up 
to  defeat  the  purchaser's  claim  to  the  land. 

2.  Actual  direct  notice  of  a  hostile  claim 
to  land  by  a  widow,  as  against  the  heirs  of  her 
husband,  is  not  necessary  to  set  in  motion  the 
statute  of  limitations. 

Appeal  from  district  court,  Rockwall  coun- 
ty;  J.  £.  Dillard,  Judge. 

Trespass  to  try  title  by  John  S.  Humphreys 
and  others  against  A.  H.  Eidwards  and  others. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed. 

Wora  &  Charlton  and  R.  L.  Chandler,  for 
app^lants.     Lee  R.  Stroud,  for  appellees.- 

MGHTFOOT,  G.  J.  The  statement  of  the 
case  by  appellants  is  adopted,  as  follows: 
This  was  an  action  in  trespass  to  try  title, 
instituted  by  appellees,  John  S.  Humphreys 
et  aL,  against  A.  H.  Edwards  et  al.,  for 
820  acres  of  the  George  P.  ftumphreyg  sat- 
vey  of  land.  Defendants  specially  answer- 
ed, and  set  up,  by  metes  and  bounds,  the 
particular  tract  owned  by  each  defendant, 
and  respectively  pleaded,  as  to  each  defend- 
ant's particular  tract,  not  guilty,  and  the 
three,  five,  and  ten  years'  statutes  of  limita- 
tion, and  the  suggestion  of  improvements  in 
good  fiiitb.  At  a  former  term  of  the  court, 
the  case  was  disposed  of  as  to  120  acres  of 
the  land,  and  as  to  defendants  Bunyon  King 
and  B.  F.  Keahey.  The  case,  as  tried,  was 
for  200  acres  of  said  survey,  and  tried  only 
as  to  defendants  W.  I.  and  T.  D.  Lofland,  A. 
H.  Edwards,  and  Ed  Klntts.  May  16,  1884, 
judgment  was  rendered  in  favor  of  appellees, 
•gainst  defendants  W.  I.  Lofland  and  T.  D. 
Lofland,  for  an  undivided  Interest  of  6711/14 
acres  out  of  160  acres  of  land  claimed  by  said 


1  For  opini<Mi  of  the  supreme  court,  see  36  S.  W.  431. 


Loflands,  part  of  said  200-acre  survey,  and 
against  defendant  A  H.  Edwards  for  an  un- 
divided interest  of  8*/i«  acres  out  of  a  certain 
20-acre  tract  claimed  by  said  Edwards  in 
said  Humphreys  survey,  and  against  defend- 
ant Ed  Klutts  for  an  undivided  Interest  of 
3"/i«  acres  oat  of  the  said  20  acres  in  said 
survey  claimed  by  said  Klutts.  From  thiit 
Judgment,  defendants  have  appealed. 

The  first  point  which  we  deem  it  material 
to  consider  is  presented  by  appellants  under 
their  eighth  and  ninth  assignments  of  error, 
which  are  as  follows:  (8)  "The  court  erred 
in  that  part  of  its  charge  which  is  as'foUows: 
'Ton  are  charged  that  defendants'  claim  of 
an  outstanding  title  through  their  alleged 
purchase  of  the  Oeo.  P.  Humphreys  land  cer- 
tificate, at  an  administrator's  sale  in  Upshur 
county,  Texas,  is  a  stale  demand,  and  defend- 
ants cannot  recover  under  their  said  title;'  and 
in  refusing  to  give  defendants'  special  charge 
No.  1."  (9)  "The  court  erred  In  refusing  to 
give  defendants'  special  charge  No.  2."  The 
special  charge  No.  1,  as  requested  by  the  ap- 
pellants, was  as  follows:  "The  Jury  are  char- 
ged that  if  you  believe  from  the  facts  and 
circumstances  Introduced  In  evidence  In  this 
case  that  there  was  an  adminlstratibn  on  the 
estate  of  Oeo.  P.  Humphreys,  deceased,  in 
Upshur  county,  and  that  the  administrator 
applied  to  the  Upshur  county  probate  court, 
and  obtained  an  order  of  sale  to  sell  the  Geo. 
P.  Humphreys  land  certificate,  and  said  sale 
was  made  and  reported  to  and  approved  by 
said  court,  and  that  at  said  sale  David  Stin- 
son  became  the  purchaser  of  said  certificate, 
and  that  said  Stlnson  sold  and  conveyed  the 
certificate  to  Thomas  Heath;  and  if  the  Jury 
believe  that  Thomas  Heath  had  said  certifi- 
cate located  on  the  land  in  suit,  and  had  the 
survey  made,  and  caused  the  field  notes  to  be 
sent  to  the  general  land  ofiice,— then  the  jury 
are  charged  that  Thomas  Heath  had  such  a 
title  to  the  land  that  stale  demand  would  not 
apply,  and  are  further  instructed  that  such 
title  would  be  a  superior  outstanding  title  to 
any  title  acquired  by  the  heirs  of  Geo.  P. 
Humphreys,  deceased,  under  the  patent;  and, 
if  the  defendants  have  purchased  the  Heath 
title,  then  they  are  entitled  to  recover,  and 
the  jury  should  find  for  the  defendants, 
against  all  of  the  plaintiffs."  This  charge 
was  refused.  Charge  No.  2,  as  requested  by 
appellants,  was  as  follows:  "If  you  believe 
from  the  evidence  that,  after  the  death  of 
Geo.  P.  Humphreys,  his  estate  was  regularly 
administered  In  the  probate  court  of  Upshur 
county,  Texas;  and  that,  in  the  coarse  of 
said  administration,  an  order  of  sale  was  ap- 
plied for,  and  granted  the  administrator,  to 
sell  the  land  certificate,  by  virtue  of  which 
the  land  in  dispute  was  located;  and  that  a 
sale  thereof  was  regularly  made  by  said  ad- 
ministrator, under  said  order  of  sale;  and  that, 
at  said  sale,  David  Stlnson  became  and  was 
the  purchaser  of  said  land  certificate;  and 
that  he  paid  a  valuable  consideration  there- 
for;  and  that  said  sale  was  duly  confirmed 
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by  said  probate  court,  and  said  certificate 
was  thereupon  delivered  to  said  David  Stln- 
«on;  and  that  he  or  his  vendees  procured 
the  same  to  be  located  on  the  land  In  contro- 
versy, and  secnred  the  patent  to  said  laud  In 
the  name  of  the  heirs  of  Geo.  P.  Humphreys, 
—you  are  charged  that  the  right  of  said  Da- 
vid Stlnson,  and  those  holding  under  him,  to 
the  land  patented  by  virtue  of  said  certifi- 
cate, was  a  legal  right,  and  tliat  stale  demand 
would  not  run  against  same,  and  their  legal 
right  thereto  could  only  be  barred  by  a  peace- 
able and  advene  possession  of  the  land  on 
the  part  of  the  Humphrey  heirs,  or  some  one 
for  them,  for  such  a  length  of  time,  and  un- 
der such  circumstances,  as  would  be  require 
ed  by  the  statute  of  limitation  to  bar  a  legal 
title,  as  the  same  may  be  defined  in  the  gen- 
eral charge  of  the  court.  You  are  further 
charged  that  a  sale  of  the  certificate  by  the 
administrator  of  Geo.  P.  Humphreys'  estate, 
ftnd  the  orders  of  the  probate  court  directing 
and  confirming  such  sale,  may  be  established 
by  circumstantial  evidence,  if  you  believe  the 
records  of  said  prolmte  court  pertaining  to 
said  sale  bad  been  lost  or  destroyed."  The 
above  charges  were  refused,  and  the  court, 
in  lieu  thereof,  gave  the  charge  as  set  out.  In 
substance,  in  the  eighth  asslgument  of  error, 
above. 

There  was  some  testimony  In  the  record 
tending  to  show  that  the  land  certificate  was 
sold  at  administrator's  sale  in  TJpshur  coun- 
ty under  the  administration  of  the  George  P. 
Humphreys  estate,  in  June,  1851.  It  was 
for  the  Jury  to  determine  from  said  testi- 
mony, when  submitted  to  them  under  a  fair 
charge  of  the  court,  whether  tliere  was  a 
valid  sale  and  confirmation  of  sale,  so  as  to 
transfer  to  the  purchaser  a  valid  title  to  the 
land  certificate.  If  there  was,  and  then 
such  certificate  was  located  by  the  purchaser 
upon  the  land  in  controversy,  even  though 
the  patent  should  subsequently  be  issued  in 
the  name  of  George  P.  Humphreys,  the  orig- 
inal grantee,  or  his  heirs,  the  superior  title 
would  inure  to  the  benefit  of  the  purchasers 
of  such  certificate,  and  their  vendees.  We 
cannot  undertaice  now  to  pass  upon  the  suffi' 
clency  of  these  facts  to  establish  such  sale, 
location,  and  subsequent  ownership.  That 
question  is  one  for  the  Jury  to  pass  upon. 
But  the  above  charge  of  the  court  as  given 
was  Clearly  erroneous.  Special  charges  Nos. 
1  and  2,  requested  by  appellants'  counsel, 
while  they  announce  correct  principles  of 
law,  and  while  they  were  sufficient  to  call 
the  attention  of  the  court  to  the  propositlMis 
therein  contended  for,  should  be  more  care- 
fully guarded,  so  as  not  to  charge  upon  the 
weight  of  the  evidence.  Satterwhlte  v.  Ros- 
ser,  61  Tex.  172;  Adams  v.  House,  Id.  641; 
Capp  V.  Terry,  75  Tex.  403,  13  8.  W.  52; 
Goode  V.  Lowery,  70  Tex.  150,  8  S.  W.  73; 
Peterson  v.  Ward,  5  Tex.  Civ.  App.  208,  23 
S.  W.  637;  Duren  v.  Railway  Co.,  80  Tex. 
2S1,  24  S.  W.  258.  In  the  case  of  Adams  v. 
House,  above,  our  supreme  court,  in  consid- 


ering the  effect  of  a  valid  transfer  and  loca- 
tion of  the  land  certificate,  as  against  the 
rights  of  the  original  grantor  or  his  belra 
under  a  patent  subsequently  Issued,  said: 
"The  patents  which  Issued  to  Decordova  In 
February,  1857,  had  the  efTect.  by  reason  of 
the  fact  of  his  previously  conveying  the  land 
described  In  them  to  Conslderant,  to  invest 
Oonslderant,  eo  instant!  at  the  moment  of 
their  Issuance,  with  the  legal  title  to  the 
locus  In  quo."  In  the  case  of  Satterwhlte 
V.  Rosser,  above.  Judge  Stayton  said:  "In 
this  class  of  cases,  the  patent,  when  issued. 
If  in  the  name  of  the  original  grantee.  Inures 
to  the  benefit  of  the  assignee.  He  acquirer 
the  legal  title  by  eatoppeL"  "This,  we  be- 
lieve, is  the  true  doctrine,  unless  by  some 
means,  as  by  a  subsequent  sale  by  the  original 
grantee  of  the  certificate  to  a  stranger  who 
has  no  notice  of  the  first  sale,  or  some  like 
case,  some  right  or  equity  in  favor  of  some 
third  party  may  possibly  grow  up."  In  the 
case  of  Burai  v.  Bailway  Co.,  above.  Judge 
Gaines  said:  "Our  statutes  give  a  party 
claiming  land  uaiet  a  valid  certificate,  loca- 
tion, and  survey  the  right  to  maintain  an  ac- 
tion at  law  for  its  recovery,  by  proof  of  such 
tltie.  Rev.  St  arts.  4745,  4746.  This  is  n 
clear,  legal  right,  to  which  the  plea  of  stale 
demand  cannot  be  interx)osed."  In  this  rase 
It  is  clear  that  the  doctrine  of  stale  demand 
cannot  have  any  application  to  the  defend- 
ants' claim  under  the  George  P.  Humphreys 
certificate,  and  sale  and  location  thereunder. 
If  It  should  be  found  that  such  sale  was  prop- 
erty made  and  confirmed. 

2.  Appellants'  fourth  assignment  of  error 
is  as  follows:  "The  court  erred  in  that  part 
of  its  charge  which  is  as  follows:  'If  you  be- 
lieve from  the  evidence  that  the  land  hen> 
sued  for  was,  at  the  time  of  the  death  of  M. 
J.  Humphreys,  the  homestead  of  said 
Humphreys  and  his  wife,  Christina  Humph- 
reys, and  that  said  premises  continued  to 
be  her  homestead  after  the  death  of  ber  said 
husband,  and  until  she  conveyed  same  to 
Bunyon  King,  by  deed  of  January  31,  1882. 
then  defendants'  plea  of  ten  years'  limitation 
is  not  sustained,  and  you  will  find  for  the 
plaintltrs  one-half  of  the  land  in  controver- 
sy." There  was  sufficient  evidence  tending 
to  show  that  the  land  In  controversy  was 
the  homestead  of  Christina  Humphreys,  to 
allow  that  issue  to  go  to  the  Jury;  but  the 
section  of  the  charge  in  which  the  Jury  are 
told,  "Then  defendants'  plea  of  ten  years' 
limitation  Is  not  sustained,  and  you  will 
find  for  the  plaintiffs  one-half  of  the  land  Id 
controversy,"  was  clearly  erroneous,  for  two 
reasons:  (1)  Because  the  court  undertook  to 
determine  Itself  upon  the  qaestl<»i  of  limita- 
tion If  It  was  Christina  Humphreys'  home- 
stead, instead  of  allowing  that  issue  to  be 
determined  by  the  Jury;  and  (2)  the  Inatruc- 
tion  to  find  for  plaintiffs  one-half  of  the  land 
In  controversy  was.  In  efCect,  taking  away 
from  the  Jury  every  other  Issue  In  the  case 
except  that  arising  upon  the  10-yeare  stat- 
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ate,  and  was  virtually  an  Instruction  to  the 
Jury  that.  If  th?y  should  find  that  the  land 
was  the  homestead  of  Christina  Humphreys, 
they  must  necessarily  find  for  the  plaintiffs 
«ne-half  of  the  land  in  controyersy. 

S.  Under  appellants'  seventh  assignment 
«f  error,  they  complain  that  the  court  gave 
the  following  instruction,  requested  by  the 
plaintiffs  below,  to  wit:  "The  Jury  la  here 
charged  that  if  they  believe  from  the  evi- 
dence that,  after  the  death  of  M.  J.  Humph- 
reys, his  widow  assumed  the  sole  and  full 
possession  of  the  202  acres  of  land  In  con- 
troversy, and,  at  the  time  of  assuming  such 
control,  she  aclcnowledged  the  interest  of 
plaintiffs,  as  heirs  of  her  deceased  husband, 
then  no  limitation  would  begin  to  run  in  her 
favor  because  of  her  entire  control  until  she 
in  some  way  gave  notice  to  plaintiffs  that 
their  interest  in  the  land  was  denied  by  her; 
and  the  bmrden  of  proof  in  such  case  would 
be  upon  the  defendants  pleading  ten  years 
limitation  to  show— First,  that  such  widow, 
then  in  possession,  claimed  the  entire  title 
as  against  plaintiffs;  and,  second,  to  show 
that  a  knowledge  was  brought  liome  to  plain- 
tiffs that  she  claimed  the  entire  title  as 
against  them;  and,  in  the  absence  of  such, 
defendants  could  not  recover  on  their  plea  of 
ten  years'  limitation."  It  was  claimed  by 
the  appellees  that  M.  J.  Humphreys,  as  the 
heir  of  George  P.  Humphreys,  deceased,  ac- 
quired all  the  land;  that  at  his  death  he  left 
bis  widow,  who  was  entitled  to  the  use  of 
the  property  as  her  homestead;  and  that  ap- 
pellees, as  heirs,  were  entitled  to  a  portion  of 
it  lliey  claimed  that  the  possession  of  the 
land  by  the  widow  as  her  homestead  was  not 
adverse,  and  that  neither  she  nor  a  tenant 
holding  under  her  could  set  the  statute  of 
limitation  in  motion  against  them,  without 
some  open,  notorious,  hostile,  act  indicating 
an  exclusive  claim  as  against  them.  Thus 
far  the  idea  presented  in  the  cliarge  would 
l)e  proper,  but,  if  it  should  be  conceded  tiom 
the  wording  of  the  charge  that  it  was  neces- 
saiy  to  bring  borne  to  them  direct  notice  of 
her  adverse  claim,  it  would  be  erroneons. 
As  the  case  must  be  reversed  and  remanded 
upon  other  grounds,  we  would  suggest  that 
tltis  ciiarge  should  be  so  modified  as  to  pre- 
sent these  views  ];dainly,  without  leaving  it 
open  to  the  interpretation  that  actual,  direct 
notice  is  required.  Cryer  v.  Andrews,  11 
Tex.  181;  Alexander  v.  Kennedy,  19  Tex. 
496;  Oilkey  v.  Peeler,  22  Tex.  668,  27  Tex. 
355:  Church  t.  Waggoner,  78  Tex.  203,  14 
8.  W.  581. 

4.  Under  the  first  assignment  of  error,  ap- 
pellants claim  that  the  court,  in  its  charge, 
assumed  that  the  plaintiffs  were  all  of  the 
heirs  of  George  P.  Humphreys  and  M.  J. 
Humphreys,  both  deceased,  when  they  claim 
that,  in  fact,  Isaac  T.  Humphreys  was  a 
brother  of  George  P.  Humphreys,  and  that 
he  left  a  widow  at  his  death,  and  there  is  no 
proof  as  to  her  death,  or  who  are  her  heirs. 
If  any.     It  would  be  useless  for  us  to  consid- 


er this  question  now,  as  the  matters  therein 
suggested  may  be  overcome  on  another  trial. 
The  other  assignments  of  error  presented 
by  appellants  are  not  believed  to  be  such  as 
will  probably  arise  on  another  trial.  For 
the  errors  indicated,  the  Judgment  Is  revers- 
ed, and  the  cause  remanded. 


LOVING  et  ai.  v,  RAINEY  et  aL 
(Court  of  Civil  Appeals  of  Texas.  May  30, 
1896.) 
Will— CossTRDCTiox— CoxTixosifT  Dsvisa. 
By  item  6  of  a  will,  the  revenues  from 
a  certain  lot  were  t)eqaeatbed  to  an  insane 
daughter  of  the  testatrix  during  the  continu- 
ance of  her  infirmity,  and  it  was  further  pro- 
vided that,  "in  case  of  her  recovery,"  the  tiUe 
to  the  property  and  its  revenues  Bhould  imme- 
diately vest  in  Buch  daughter,  another  daugh- 
ter, and  a  granddanghter,  as  tenants  in  com- 
mon. There  were  other  provisions  indicating 
that  the  testatrix  regardM  the  lot  as  having 
been  disposed  of,  and  a  provision  that,  in  case 
of  the  death  of  the  insane  daughter  without 
having  recovered  her  reason,  the  property  giv- 
en her  should  not  pass  to  her  heirs,  but  vest 
in  the  other  daughter  and  granddaughter.  The 
insane  daughter  died,  without  having  recovered 
her  reason,  before  the  testatrix;  and,  by  a  codi- 
cil, the  devises  to  her,  other  than  the  lot  men- 
tioned in  item  6,  were  otherwise  disposed  of. 
Held,  that  the  lot  named  in  item  6  passed  to  the 
daughter  and  granddaughter,  and  not  under 
the  residuary  clause  of  the  will. 

Appeal  from  district  court,  Grayson  county; 
D.  A.  Bliss,  Judge. 

Action  by  J.  P.  Loving,  executor,  and  oth- 
ers, against  Annie  Rainey  and  others,  for  the 
construction  of  the  will  of  Martha  B.  Moore. 
From  the  Judgment,  plaintiffs  appeaL  Af- 
firmed. 

Woods  &  Holt,  for  app^ants.  Head,  Dil- 
lard  &  Muse,  for  appellees. 

FINLBY,  J.  This  is  a  suit  brought  In  the 
district  court  of  Grayson  county,  for  the  pur- 
pose of  construing  the  will  of  Mrs.  Martha 
B.  Moore,  and  especially  items  6  and  9  of 
said  wiU.  The  case  is  presented  as  an  agreed 
case,  and  the  question  for  the  court  to  de- 
cide Is  stated  thus:  "Did  the  trial  court  err 
in  holding  that  said  property  passed  to  the 
said  Annie  Rainey  and  Martha  Laura  Stead- 
man,  and  for  their  benefit,  under  the  terms 
of  said  will,  or  does  it  go  to  the  residuum  de- 
vised In  item  7  of  the  codicil,  dated  April 
10,  1884,  by  reason  of  the  fact  that  the  said 
tal  derangement  mentioned  In  item  6  and 
Juliet  Moore  never  recovered  from  the  men- 
Item  9?"  The  property,  concerning  the  dis- 
position of  which  it  was  necessary  to  con- 
strue the  will.  Is  a  business  house  and  lot 
situated  in  the  city  of  Sherman,  on  the  west 
side  of  South  Travis  street,  and  which,  for 
convenience,  will  be  referred  to  hereafter  as 
"lot  A."  The  court  below  construed  the  will 
to  pass  the  property  to  Annie  Rainey  and 
Martha  Laura  Steadman. 

The  entire  will,  together  with  the  codicils, 
la  as  follows: 
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"I,  Martha  B.  Moore,  of  said  county  and 
state,  b^ng  of  sound  mind  and  disposing 
memoi7,  do  make  and  declare  the  follo-vring 
to  be  my  last  will  and  testament,  hereby  re- 
voking all  former  wiUs  I  may  have  executed, 
and  in  particular  the  will  bearing  date  April 
11th,  1887:  Item  1.  By  the  will  of  my  hus- 
band, BenJ.  H.  Moore,  a  certain  portion  of 
the  property  which  we  held  and  owned  in 
common  has  beoi  partitioned  between  our 
children  and  myself,  and  this  will  is  Intended 
to  apply  to  my  own  property,  or  my  interest 
in  the  proi)erty  of  myself  and  my  deceased 
husband.  In  other  words,  this  will  Is  intend- 
ed to  Include  all  my  property,  real,  personal, 
and  mixed.  Charged  with  the  payment  of  all 
my  debts,  if  any,  and  decent  and  suitable 
burial  expenses,  I  make  the  following  dis^ 
sition  of  my  property,  to  wit:  Item  2.  To 
my  son  Edwin  Moore  I  glre  and  devise  lots 
48  and  58  In  the  M.  B.  Moore  addition  to  the 
city  of  Sherman,  Texas,  the  same  fronting 
100  feet  each  on  Orockett  street,  and  running 
east  200  feet  Should  I  sell  said  lots  or  ei- 
ther of  them,  my  son  shall  hare  a  valid  claim 
against  my  estate  for  whatever  sum  or  snma 
I  may  have  received  for  said  lot  or  lots;  no 
interest,  however,  to  be  allowed.  Item  3. 
I  give  and  bequeath  to  my  son  Albert  B. 
Moore  lots  49  and  59  in  said  M.  B.  Moore  ad- 
dition to  the  city  of  Sherman,  subject  to  the 
same  provIsioDs  made  In  Item  2  hereof  in  the 
event  I  determine  to  sell  said  lots,  or  either 
of  them;  said  provision  to  be  in  his  favor 
instead  of  Edwin  Moore's.  I  further  give 
and  devise  to  my  son  Albert  B.  Moore  all 
my  property  situated  on  the  east  side  of 
South  Travis  street,  Sherman,  Texas,  imme- 
diately north  of  the  Methodist  Church  in 
said  city.  If,  however,  at  my  death,  my  said 
son  should  owe  me  any  money,  he  shall  take 
the  property  devised  to  him  in  this  item  (No. 
S)  charged  with  the  payment  of  such  Indebt- 
edness. Item  4.  In  my  present  homestead 
on  the  west  side  of  South  Travis  street,  in 
the  city  of  Sherman,  I  have  300  feet  front- 
ing east  on  said  street,  running  back  200 
feet;  that  is  to  say,  three  lots,  of  100x200 
feet  each.  These  three  lots  I  devise  as  fol- 
lows: The  south  lot  I  give  to  my  daughter 
Annie  Balney.  The  lot  north  and  adjoining 
said  lot  I  give  to  my  daughter  Juliet  F. 
Moore.  The  next  and  last  lot,  being  the  one 
on  which  my  residence  stands,  I  give  to  my 
granddaughter  Martha  Laura  SteadmiUi.  If, 
however,  I  should  sell  any  or  all  of  these  lots, 
the  one  to  whom  said  lot  is  here  given  shall 
have  a  valid  claim  against  my  estate  for  the 
amount  I  may  receive  therefor;  no  Interest, 
however,  being  allowed.  Item  5.  My  daugh- 
ter Mary  V.  Keys  is  now  dead.  In  her  life- 
time she  received  all  the  property,  both  from 
myself  and  her  father,  which  I  Intended  she 
should  ever  have  and  receive  from  either  of 
said  sources.  I  therefore  make  no  devise  or 
bequest  In  favor  of  the  daughter  of  the  said 
Mary  V.  Keys,  deceased.  If  I  ever  do  any- 
thing for  my  said  granddaughter,  It  will  be 


by  gift,  and  not  by  devise.  Item  6.  My 
daughter  Juliet  F.  Moore  Is  now,  and  has  for 
some  time  been,  a  sufferer  from  mental  de- 
rangement, and  I  am  at  present  the  guardian 
of  her  estate.  So  long  as  her  said  disability 
shall  continue,  it  is  my  will  that  she  have 
the  revenues,  profits,  use,  and  full  enjoy- 
ment of  my  business  lot  fronting  on  the 
west  side  of  South  Travis  street,  in  the  city 
of  Sherman,  said  lot  being  X  feet,  and  hav- 
ing oo  It  a  one-story  brick  business  house. 
In  case  of  her  recovery  and  the  full  removal 
of  said  disability,  it  is  my  will  that  the  tiUe 
to  said  property,  as  well  as  the  revenues 
thereof,  shall  Immediately  vest  In  the  said 
Juliet  F.  Moore,  Annie  Rainey,  and  Martha 
Laura  Steadman,  as  tenants  in  common  In 
fee  simple.  Item  7.  I  give  and  bequeath  unto 
my  friend  R.  R.  Dnlln  the  sum  of  two  hun- 
dred dollars  ($200.00),  the  same  to  be  credited 
on  any  Indebtedness  the  said  R.  R.  Dulin 
may  owe  me  at  my  death.  Should  at  that 
time  be  be  owing  me  nothing,  then,  In  that 
event  said  bequest  shall  be  paid  In  cash  to 
my  executor.  Item  8.  The  remainder  of  my 
property,  real,  personal,  or  mixed,  I  give,  de- 
vise, and  bequeath  to  my  daughters  Annie 
Rainey  and  Juliet  F.  Moore,  and  to  my 
granddaughter  Martha  Laura  Steadman,  in 
equal  portions,  share  and  share  alike;  the 
same  being,  of  course,  charged  with  the  pay- 
ment of  all  my  debts,  including  claims 
against  my  estate  in  behalf  of  any  devises 
for  property  here  willed  them  that  I  may  elect 
to  sell  during  my  lifetime.  Item  9.  Notwith- 
standing the  fact  that  the  lang^uage  used  In 
this  will  is  comprehensive  and  broad  enough 
to  pass  unto  my  daughter  Juliet  F.  Moore  the 
fee-simple  title  to  such  of  the  property  as  I 
have  left  her,  such  Is  not  and  was  not  my  In- 
tention. All  property  left  her,  except  the 
property  described  in  item  8,  may  be  sold 
by  her  guardian  under  proper  orders  from 
the  probate  court,  just  the  same  as  if  she 
had  fee-simple  title,  and  any  deed  so  ex- 
ecuted will  convey  perfect  title;  but,  if  the 
said  Juliet  F.  Moore  should  die  while  still 
laboring  under  the  disability  already  referred 
to,  the  property  here  devised  and  bequeathed 
nnto  the  said  Juliet  F.  Moore  shall  not  pass 
to  her  heirs  at  law,  but  shall  vest  In  Annie 
Rainey  and  Martha  Laura  Steadman,  share 
and  share  alike.  So  soon  as  said  disability 
shall  cease,  and  her  reason  be  fully  restored, 
the  property  devised  and  bequeathed  to  said 
Juliet  (subject  to  limitations  contained  in 
item  6)  shall  be  hers  absolutely,  in  fee  sim- 
ple. Item  10.  I  appoint  my  friend  Jesse  P. 
Loving  executor  of  this,  my  will,  and  direct 
him  to  make  partition  and  distribution  of 
the  property  herein  mentioned,  at  as  light 
expense  as  practicable.  I  do  not  require  him 
to  give  bond,  and  do  not  wish  any  court  to 
have  anything  to  do  with  my  estate  further 
than  probating  this  will,  and  approving  the 
inventory  and  appraisement  of  my  property. 
My  executor  is  to  have  reasonable  compensa- 
tion for  his  services.    He  is  requested  to  spe- 
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daily  look  after  J'uliet's  tnteresta  nntll  a 
new  gnanUan  shall  baye  been  appointed  for 
her,  as  my  successor.  I  wish  my  executor, 
after  he  Is  ready  to  close  up  the  business,  to 
make  a  statement  of  all  the  property  that  has 
come  into  his  hands,  and  the  source,  all  debts 
collected,  all  sums  paid  out,  and  on  what  ac- 
count. I  wish  him  to  swear  to  said  state- 
ment, and  file  It  in  office  of  county  clerk  of 
Grayson  county,  so  that  it  may  be  Inspected 
by  any  party  interested." 

The  first  codicil  Is  as  follows:  "As  a  codl- 
cD  to  the  foregoing  will,  I  desire  to  make 
tbe  following  addltionni  proylslons,  to  wit: 
While  in  no  manner  desiring  to  limit  or  re- 
strict the  power  and  right  of  my  granddaugh- 
ter Mattie  Laura  Steadman  to  dispose  of  the 
property  derlsed  to  her,  prorlding  she  dis- 
poses of  it  during  her  lifetime,  I,  uererthe- 
less,  will  and  direct  that,  if  she  dies  with- 
out Icarlng  heirs  of  her  body,  all  property 
she  may  have  received  under  and  by  virtue 
of  my  will  shall  immediately  vest  In  my 
daughters  Annie  Ralney  and  Juliet  F.  Moore, 
and  in  my  son  A.  B.  Moore,  In  equal  por- 
tions, share  and  share  alike.  Should  my 
daughter  Juliet  F.  Moore  not  then  be  Ut- 
ing,  then  the  said  Annie  Ralney  and  A.  B. 
Moore  shall  take  tbe  whole  of  said  proper- 
ty; the  children  of  the  said  Annie  Ralney 
and  A.  B.  Moore  to  take  the  place  of  their 
respectlye  parents  In  case  of  their  death. 
Signed  and  executed  on  this  February  18th, 
1890." 

The  second  codicil  is  as  follows:  "As  a 
codicil  to  my  last  will  and  testament,  dated 
14th  day  of  November,  1889,  I  make  the  fol- 
lowing changes  and  additions  to  said  instru- 
ment: Item  1.  I,  Martha  B.  Moore,  direct 
my  executor  to  erect  a  good  and  stibstantlal 
family  monument  on  the  lot  in  the  graveyard 
In  Sherman,  Texas,  where  the  body  of  my 
late  husband  is  buried,  as  a  substitute  for 
the  old  stone  now  standing  on  said  lot,  pro- 
viding I  do  not  have  a  new  stone  placed 
there  before  my  death.  Item  2.  To  the  chil- 
dren of  my  son  A.  B.  Moore,  he  being  dead,  I 
give  and  devise  lots  Nos.  (49)  forty-nine  and 
(59)  fifty-nine  in  the  M.  B.  Moore  addition  to 
the  city  of  Sherman,  Texas;  and  I  give  and 
devise  to  the  said  children  all  of  my  property 
located  on  the  east  aide  of  South  Travis  street, 
in  the  dty  of  Sbeiman,  and  which  is  Imme- 
diately adjoining  the  Methodist  Church, 
and  which  is  located  south  of  Jones  street 
Should  I  sell  said  lots  Nos.  49  and  69,  ot 
either  of  them,  then  my  executor  is  hereby 
directed  to  pay  to  R.  R.  Dulln,  as  trustee, 
for  the  use  and  benefit  of  said  children,  a 
sum  of  money  equal  to  the  amount  I  may 
have  received  for  said  lots;  no  Interest,  how- 
erer,  to  be  paid  on  such  sum  of  money. 
Hon  8.  Tbe  two  lots  mentioued  in  item  4  of 
my  will,  dated  November  14th,  1889,  which 
Is  situated  south  of  the  lot  devised  In  said 
item  to  Martha  Laura  Steadman,  said  two 
lots  being  a  part  of  my  homestead  In  Sher- 
man, Texas,  and  fronting  on  South  Travis 
v,368.w.no.2— 22 


street,  are  to  be  sold  by  my  executor;  and 
one-half  of  the  proceeds  of  such  sale  is  to 
be  paid  to  R.  R.  Dulln,  as  trustee,  for  the 
children  of  A.  B.  Moore,  and  the  other  half 
to  be  paid  to  H.  N.  Tuck,  as  trustee,  for  the 
children  of  my  daughter,  Annie  Ralney. 
Item  4th.  The  notes  I  hold,  signed  by  my  son 
A.  B.  Moore,  I  hereby  direct  my  executor  to 
cancel,  and  not  to  enforce  against  his  estate. 
The  provision  in  Item  5  of  my  will,  dated  No- 
vember 14th,  1889,  regarding  said  indebted- 
ness, is  hereby  revoked.  Item  5th.  In  the 
event  I  shall  sell  either  or  both  of  the  lots 
devised  to  my  son  Bdwin  Moore  in  item  2 
of  my  said  will,  then  I  direct  my  executor 
to  pay  my  said  son  Edwin  Moore  an  amount 
of  money  equal  to  the  amoimt  I  received  for 
said  last-named  lot  or  lots;  no  interest,  how- 
erer,  to  be  paid  on  said  amoimt.  Item  6th. 
In  the  event  Martha  Laura  Steadman,  my 
granddaughter,  should  die,  leaving  no  heirs 
of  her  body,  then  I  give,  devise,  and  be- 
queath, and  devise  all  the  property  given,  de- 
vised, and  bequeathed  by  my  said  will  to 
her,  to  be  equally  divided  between  all  my 
children;  that  Is,  the  property  bequeathed 
and  devised  by  my  last  will  and  testament 
to  Martha  Laura  Steadman  is,  In  event  of 
her  death  without  heirs  of  her  body,  to  be 
divided  equally  between  my  children.  Those 
children  who  are  dead  or  who  may  die  are 
to  be  represented  In  such  division  by  their 
children,  and  the  children  of  my  dead  chil- 
dren are  to  have  such  part  as  their  parent? 
would  have  been  entitled  to  had  such  deceas- 
ed parent  not  have  died.  Seventh  item.  By 
way  of  changing  Item  eight  of  my  said  will. 
I  give,  devise,  and  bequeath  the  remainder 
of  my  property,  both  real,  personal,  and 
mixed,  not  otherwise  specially  disposed  of 
by  me  In  my  said  wUl  and  its  codicils,  to 
Martha  Laura  Steadman,  Maud  Sawyer,  the 
daughter  of  my  daughter  Mary  V.  Keys,  and 
to  the  children  of  A.  B.  Moore,  and  the  chil- 
dren of  my  daughter  Annie  Rainey.  The 
said  Maud  Sawyer  is  to  have  a  one-third 
part  of  the  said  remainder;  and,  after  her 
part  Is  deducted,  the  balance  of  said  remain- 
der is  to  be  equally  divided  between  the 
said  Martha  Laura  Steadman,  the  children 
of  A.  B.  Moore,  and  the  children  of  said  An- 
nie Ralney,  each  one  of  these  persons  Is  to 
have  an  equal  part.  Item  8th.  I  hereby  ap- 
point H.  N.  Tuck  trustee,  to  receive  and  con- 
trol the  property  bequeathed  and  devised  to 
the  children  of  the  said  Annie  Rainey  by 
me.  Item  9th.  I  hereby  appoint  R.  R.  Dulln, 
of  Sherman,  Texas,  trustee,  to  receive  and 
control  the  property  t)eqneathed  and  devised 
to  tbe  children  of  A.  B.  Moore  and  Martha 
Laura  Steadman  by  me.  Item  10th.  I  hereby  di- 
rect and  empower  the  said  trustees  to  keep 
possession  and  control  of  the  property  be- 
queathed and  devised  to  their  said  benefi- 
ciaries during  the  lives  of  such  beneficiaries. 
Said  trustees  are  not  authorized  to  dispose  of 
any  of  the  body  of  said  property,  but  are 
expressly  prohibited  from  so  doing,  except 
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for  tbe  purpose  of  reinveatlng,  vblch  last 
tbey  may  do  at  tbelr  discretion.  Said  trus- 
tees are  authorized,  empowered,  and  direct- 
ed to  expend  tlie  rents,  Interests,  and  profits 
arising  from  said  property  In  fumlsblng  ttie 
said  beneficiaries  with  necessaries  and  such 
other  things  as  may  be  suitable  for  their  re- 
spective beneficiaries,  according  to  their  sta- 
tion in  life.  Item  11th.  X  hereby  appoint  my 
friend  Jesse  P.  Loving  the  executor  of  my 
last  will  and  testament,  and  the  provisions 
contained  in  item  10  of  my  will  are  to  re- 
main In  force  and  effect  Item  12tb.  The 
following  words  are  inserted  before  this  iit 
strument  was  signed  by  me:  'during  the  lives 
of  such  beneficiaries,'  In  line  4,  Item  10,  page 
3.  The  following  were  erased  before  sign- 
ing: 'Annie  Rainey  by  me,'  in  line  3,  Item  9, 
page  3;  'persons,'  in  item  10,  page  3,  line  3. 
Item  13th.  The  provisions  in  item  8  of  my 
said  will  In  regard  to  the  property  mentioned 
In  that  Item,  and  In  Item  7  of  the  codicil,  be- 
ing chargeable  with  all  my  debts,  including 
claims  against  my  estate.  In  behalf  of  any 
legatees  or  devisees,  for  property  In  my  last 
will  and  testament  willed  to  them,  which  I 
may  elect  to  sell  during  my  life.  Is  to  remain 
In  full  force.  14th.  In  event  tbe  trustees 
herein  appointed  shall  die  before  said  chil- 
dren, then  I  desire  the  court  of  the  proper 
county  to  appoint  trustees  for  said  property. 
In  testimony  whereof,  I  have  hereunto  set 
my  hand,  this,  the  10th,  day  of  April,  1894." 

Appellees'  counsel,  in  their  brief,  in  sup- 
port of  the  Judgment  of  the  court  below,  pre- 
sent the  following  analysis  and  exposition 
of  tbe  will,  and  particularly  Items  6  and  9, 
in  dispute: 

"Item  6  Is  as  follows:  'My  daughter  Juliet 
F.  Moore  Is  now,  and  has  for  some  time  been, 
a  sufferer  from  mental  derangement,  and  I 
am  at  present  the  guardian  of  her  estate. 
So  long  as  her  said  disability  shall  continue, 
it  is  my  will  that  she  have  the  revenues, 
profits,  use,  and  full  enjoyment  of  my  busi- 
ness lot  fronting  on  the  west  side  of  South 
Travis  street.  In  the  city  of  Sherman,  said 
lot  being  •  •  •  feet,  and  having  on  it  a 
one-story  brick  business  house.  In  case  of 
her  recovery  and  the  full  removal  of  said 
disabiUties,  it  is  my  will  that  the  tiUe  to  said 
property,  as  well  as  the  revenue  thereof, 
shall  Immediately  vest  in  tbe  said  Juliet  F. 
Moore,  Annie  Rainey,  and  Martha  Laura 
Steadman,  as  tenants  in  common,  in  fee  sim- 
ple.' In  this  clause  tbe  word  "property'  is 
evidently  used  as  equivalent  to  the  word 
lot,'  and  means  the  lot  In  controversy,  which 
we  have  designated  as  'lot  A.'  Did  the 
clause  stand  alone,  there  might  be  a  consid- 
erable doubt  as  to  whether,  in  the  event  of 
the  death  of  Juliet  Moore  without  recovering 
her  sanity,  the  title  to  the  lot  would  pass  to 
Annie  Rainey  and  Mattle  Steadman;  but  we 
are  Inclined  to  the  opinion  that,  even  if  this 
item  of  tbe  will  stood  alone,  it  would  so  pass. 
The  only  reason  that  would  give  doubt  is 
that  the  provision  of  the  will  is  that.  In  case 


of  Juliet's  recovery  and  the  full  removal  of 
the  disability,  the  title  to  the  property  shall 
vest  in  her,  Annie  Rainey,  and  Martha  Lau- 
ra Steadman;  and  it  may  plausibly  be  urged 
that  the  recovery  from  mental  derangement 
of  Juliet  is  a  condition  precedent  to  the  vest- 
ing of  the  title  in  Annie  Rainey  and  Martha 
Laura  Steadman,  and  tliat,  such  condition 
never  having  come  to  pass,  no  title  vested. 
We  must  remember,  bowever,  that,  even 
though  there  is  an  apparent  condition  pre- 
cedent, yet,  if  it  can  be  gathered  frpm  the 
will  that  it  was  not  in  truth  Intended  that 
such  condition  must  happen  to  bring  about 
the  vesting  of  the  title,  the  title  will  vest 
notwithstanding  it  lias  been  made  clear  that 
the  condition  must  falL  Mr.  Redfleld  says: 
'Where  the  words  are  in  the  form  of  a  condi- 
tion precedent,  but  the  intentions  of  a  testa- 
tor, as  collected  from  every  part  of  a  will. 
clearly  indicated  a  different  purpose,  the  lat- 
ter wUl  prevail.'  2  Redf.  Wills,  p.  299,  {  36. 
Construing  this  clause  alone,  it  would  seem 
that  there  was  a  scheme  on  the  part  of  the 
testatrix  by  which  it  was  Intended  that  the 
revenues  and  profits  from  lot  A  should  go  to 
Juliet  Moore  so  long  as  she  remained  in  her 
unfortunate  condition,  but  that  the  ultimate 
purpose  of  the  testatrix  was  that  the  lot 
should  be  for  tbe  benefit  of  Juliet,  Annie, 
and  Martha,  that  the  fee-simple  title  should 
vest  In  the  three.  Tbe  real  meaning  of  the 
item  seems  to  be  this:  The  title  to  the 
property  shall  be  in  Juliet,  Annie,  and  Mar- 
tha; but  during  the  continuance  of  Juliet's 
disabilities  she  shall  receive  the  entire  reve- 
nue, but.  Just  as  soon  as  those  disabilities 
shall  cease,  not  only  shall  the  title  vest  in 
the  three,  but  the  revenues  as  well  shall  be 
divided  among  the  three.  This,  we  say. 
would  seem  to  be  a  Just  and  reasonable  con- 
struction of  this  item  did  it  stand  alone. 
When  it  Is  read  in  the  light  of  other  clauses 
of  the  will,  not  yet  considering  those  clauses 
as  themselves  being  sufficient  to  pass  title 
to  the  property  here  spoken  of,  it  is  clear  to 
our  minds  that  the  meaning  we  have  given 
is  the  true  one.  Before  construing  other 
subsequent  clauses  of  the  will,  we  come  to 
notice  item  8. 

"Item  8  is  as  follows:  TThe  remainder  of 
my  property,  real,  personal,  or  mixed,  I  give, 
devise,  and  bequeath  to  my  daughters  Annie 
Rainey  and  Juliet  F.  Moore,  and  to  my  grand- 
daughter Martha  Laura  Steadman,  in  equal 
I>ortions,  share  and  share  alike;  the  same  t)e- 
ing,  of  course,  charged  with '  the  payment  of 
all  my  debts,  including  claims  against  my 
estate,  in  behalf  of  any  devisees,  for  prop- 
erty here  willed  them  that  I  may  elect  to  sell 
during  my  lifetime.'  In  providing  for  the  dis- 
position of  thld  residuum,  what  property  Is 
to  be  included?  Tbe  expression  is,  the  re- 
mainder of  my  property.'  Disposition  in  a 
preceding  part  of  the  will  has  been  made  of  * 
considerable  amount  of  property.  In  item  6, 
lot  A  Is  referred  to,  and  the  interest  in  tbe 
revenue  from  that  passed  to  Juliet  Moore; 
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and,  even  according  to  the  contention  of  ap- 
pellants, the  fee-simple  title  to  the  lot  passes 
In  a  certain  event.  We  take  It,  then,  that, 
when  item  7  speaks  of  the  remainder  of  my 
property,'  It  means  property  other  than  that 
surely  devised  above,  and  other  than  lot  A. 
The  expression  Is  equivalent  to  this:  'All 
the  property  owned  by  me  other  than  that 
which  I  have  named  above  shall  pass  by  this 
clause.'  We  take  it  that  item  8  did  not.  In 
any  event,  intend  to  Include  lot  A,  and  did 
not  Include  it  Item  7  of  the  second  codicil 
Is  Inserted  In  place  of  Item  8  of  the  original 
will;  and.  If  our  construction  of  item  8  Is 
correct,  item  7  of  the  codicil  does  not  dis- 
pose of  lot  A;  and  we  have  this  lot  specially 
spoken  of,  and  provision  made  concerning  it 
In  a  certain  event,  and  yet  falling  back  into 
the  residuum,  not  because  there  is  anything 
affirmatively  appearing  in  the  will  to  show 
that  it  was  in  any  event  expected  by  the  tes- 
tatrix that  it  should  become  a  part  of  the 
residuum,  but  only  because  of  its  not  vesting 
by  reason  of  the  failure  of  a  condition  preced- 
ent. In  other  words,  the  lot  has  been  spe- 
cially spoken  of  by  the  testatrix.  A  condi- 
tion has  been  declared  upon  the  happening  of 
which  the  title  should  vest  absolutely,  and  a 
life  estate  in  the  rents  and  profits,  at  least, 
has  been  created;  but  yet  the  testatrix  has 
made  no  provision  for  the  disposition  of  the 
'remainder  over,'  If  we  might  so  call  it,  in  the 
event  of  the  nonhappenlng  of  a  condition  pre- 
cedent, but  the  ultimate  title  Is  left  to  seek 
its  destiny  through  the  general  provisions  of 
the  residnary  clause,  shown  not  to  have  con- 
templated the  lot  as  at  any  time  returning  to 
the  residuum  of  the  estate.  Such  construction 
is  given  to  a  will  only  as  a  last  resort.  Prior 
to  the  time  of  the  making  of  the  second  cod- 
icil, A.  B.  Moore  and  also  .Tnliet  F.  Moore  had 
died.  The  testatrix  replaces  item  8  of  the 
original  will  by  Item  7  of  the  second  codicil. 
It  will  be  noted  that  item  7  of  the  codicil 
8i>ecially  provides  that  it  is  for  the  purpose 
of  changtiig  item  8  of  the  original  will.  Item 
8,  as  we  have  seen,  did  not  embrace  lot  A; 
and  it  Is  a  fair  presumption  that  item  7, 
which  on  its  face  declares  that  it  was  to  take 
the  place  of  item  8,  did  not  Intend  to  em- 
brace It  Indeed,  he  who  contends  that  lot  A 
was  intended  to  be  embraced  in  item  7  should 
be  able  to  clearly  show  this.  Property  other 
than  lot  A,  which  was  specially  devised  to 
Juliet  Moore,  was  given  her  by  item  4  of  the 
original  will.  In  the  second  codicil,  a  spe- 
cific disposition  is  made  of  this  property,  but 
nothing  is  said  with  regard  to  lot  A.  It  is 
nowhere  spoken  of  or  referred  to.  Would  It 
not,  then,  be  fair  to  conclude  that  the  testa- 
trix had  in  mind  that  this  lot,  in  view  of 
Juliet's  death,  had  passed  to  Annie  Rainey 
and  Martha  Stead  man?  Such  seems  to  us 
to  be  the  reasonable  and  Just  construction. 

"Thus  far  we  have  construed  Item  6  ac- 
cording to  what  it  expresses  on  Its  face,  and 
read  in  the  light  of  the  remainder  of  the  will 
other  than  item  0  of  the  original  wlU.    When 


we  come  to  read  item  9,  It  seems  to  as  that 
whatever  doubt  might  otherwise  exist  Is  en- 
tirely removed,  and  tlmt  it  becomes  clear  that 
lot  A  passes  to  Martha  Laura  Steadman  and 
Annie  Rainey.  That  item  is  as  follows:  'Not- 
withstanding the  fact  that  the  language  used 
In  this  will  is  comprehensive  and  broad 
enough  to  pass  unto  my  daughter  Juliet  F. 
Moore  the  fee-simple  title  to  such  of  the  prop- 
erty as  I  have  left  her,  such  Is  not  and  was 
not  my  Intention.  All  property  left  her,  ex- 
cept the  property  described  in  Item  6,  may  be 
sold  by  her  guardian  under  proper  orders 
from  the  probate  court.  Just  the  same  as  if 
she  had  fee-simple  titles,  and  any  deed  so 
e.xecuted  wUl  convey  perfect  title;  but  if  the 
said  Juliet  F.  Moore  should  die  while  still 
laboring  under  the  disability  already  referred 
to,  the  property  here  devised  and  bequeathed 
unto  the  said  Juliet  F.  Moore  shall  not  pass 
to  her  heirs  at  law,  but  shall  vest  in  Annie 
Balney  and  Martha  Laura  Steadman,  share 
and  share  alike.  So  soon  as  said  disability 
shall  cease,  and  her  reason  be  fully  restored, 
the  property  devised  and  bequeathed  to  said 
Juliet  (subject  to  limitations  ctmtained  in  item 
6)  shaU  be  hers  absolutely,  in  fee  simple.' 
For  two  reasons,  this  item  of  the  will  must 
pass  title  to  the  property  to  Annie  Rainey 
and  Mattie  Steadman:  First,  because  the 
item  speaks  of  the  property  as  left  to  Juliet 
Moore,  and  Indicates  the  intention  of  the  tes- 
tatrix as  to  how  it  shall  pass;  and,  secondly, 
because  a  construction  of  the  Item  itself 
shows  that  It  is  In  itself  sufKcient  to  pass 
the  property,  as  contended  for  by  us.  The 
Encyclopedia  of  Law  uses  the  following  lan- 
guage: 'But  if  a  testator  unequivocally  refers 
to  a  disposition  as  made  in  a  will  itself, 
which,  in  fact,  be  has  not  made,  the  er- 
roneous recital  Is  taken  as  conclusive  evi- 
dence of  an  intent  to  give  by  the  will,  and  has 
the  effect  of  an  actual  gift,  provided  It  be 
clear  that  there  is  nothing  In  the  will  to 
which  It  can  refer.'  20  Am.  &  Bng.  Enc. 
Law,  p.  38!t,  and  authorities  cited  in  note  3. 
Item  9,  referring  to  Juliet  F.  Moore,  uses  this 
language:  'All  property  left  her,  except  the 
property  described  in  item  6,  may  be  sold  by 
her  guardian.'  What,  then,  is  shown?  That 
It  was  the  understanding  of  the  testatrix  that 
she  left  Juliet  Moore  certain  property  In  item 
6.  But  the  only  property  named  in  item  6 
was  lot  A  and  the  revenues  therefrom.  It 
surely  cannot  be  contended  that,  when  item 
0  refers  to  the  property  left  Juliet  In  item  6, 
It  refers  only  to  the  revenues  of  lot  A,  be- 
cause this  was  not  what  the  guardian  could 
not  sell,  but  it  was  her  interest  in  lot  A  it- 
self. We  cannot  escape  the  conclusion  that, 
in  using  this  expression  in  Item  9,  the  testa- 
trix meant  to  show  what  was  her  Intention 
In  Item  6,— meant  to  declare  what  she  had 
done  In  that  item.  Her  declaration  was  that, 
by  item  6,  she  had  left  Juliet  certain  property. 
That  property  was  some  interest  In  lot  A. 
Looking  to  item  6,  and  construing  it  in  regard 
to  this  expression,  we  find  that  this  lot  was 
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Intended  by  that  item  to  be  left  equally  to 
JTnllet,  Annie,  and  Martha  Laura,  but  that, 
BO  long  as  Juliet  should  live  and  be  Insane, 
Annie  and  Martha  Laura  were  to  receive 
nothing  from  the  revenues  of  the  property. 
Bnt,  fortunately,  we  are  not  left  to  arrive  at 
this  conclusion  from  reliance  upon  the  prin- 
ciple announced  in  the  authority  above  quot- 
ed, nor  to  place  the  estate  in  Mattle  and  An- 
nie by  implication.  A  full  reading  of  item  9 
places  the  estate  in  them,  not  by  implication, 
but,  as  we  think,  directly  In  clear  and  un- 
mistakable terms.  As  we  have  seen,  this  item 
refers  to  lot  A,  or,  at  least,  an  interest  in  it, 
as  left  her,  and  is  sufficient  to  vest  such  in- 
terest in  her.  The  item  then  goes  further 
than  item  6,  and  provides  for  two  contingen- 
cies: First,  for  the  death  of  Juliet  while 
laboring  tmder  the  lUsability  of  insanity; 
second,  for  her  restoration  to  reason.  The 
provision  is.  If  Juliet  should  die  while  stUI 
laboring  under  the  disabilities  referred  to, 
the  property  here  devised  and  l>equeathed  un- 
to her  shall  not  pass  to  her  heirs  at  law,  but 
shall  vest  in  Annie  Rainey  and  Martha  Laura 
Steadman,  share  and  share  alike.  This  provi- 
sion is  supplementary  to  item  6.  Item  6  c(»i- 
tcmplated  a  restoration  to  reason;  and  a  vest- 
ing in  the  three  of  the  title  of  lot  A,  item  9, 
as  here  shown,  contemplates  the  death  while 
laboring  under  insanity,  and  intends,  not  only 
that  Aunie  and  Martha  Laura  shall  receive 
the  two-thirds  of  the  lot  they  would  get  if 
Juliet  were  restored  to  reason,  but  shall  get 
Juliet's  interest  as  well.  The  scheme  was 
that  this  lot  should  be  tar  the  benefit  of  An- 
nie, Martha  Laura,  and  Juliet  If  Juliet  was 
restored  to  reason,  each  of  them  sliould  re- 
ceive a  one-third  Interest.  If  Juliet  died 
without  being  restored  to  reason,  then  her  in- 
terest should  not  pass  to  the  heirs  at  law,  but 
the  lot  should  go  to  Annie  and  Martha  Laura 
In  equal  Interests.  This  Is  made  yet  clearer 
by  reading  the  remaining  paragraph  of  this 
Item:  'So  soon  as  said  disability  shall  cease, 
and  her  reason  be  fuUy  restored,  the  prop- 
erty devised  and  bequeathed  to  said  Juliet 
(subject  to  limitatlonE  contained  In  Item  6) 
shall  be  hers  absolutely,  in  fee  simple.' 
What  were  the  limitations  contained  in  Item 
67  They  were  not  that  Juliet  should  receive 
the  revenues  during  her  insanity,  because 
this  clause  speaks  of  her  restoration  to  san- 
ity when  that  provision  will  no  longer  be  in 
effect.  The  limitation  was  this:  By  item  6 
it  was  provided  that,  upon  Juliet's  restoration 
to  sauity,  the  property  should  go  to  her,  An- 
nie Rainey,  and  ilartha  Laura  Steadman,  in 
equal  portions.  In  item  6  nothing  was  spo- 
ken of  except  lot  A.  By  item  4,  Juliet  was 
given  other  property.  Item  9,  in  this  last 
clause,  provides  that  nil  property  devised  and 
bequeathed  her,  including  that  in  item  6, 
shall  go  to  Juliet;  but  the  word  'property,' 
in  Item  C,  as  we  have  seen,  liad  been  used  as 
equivalent  to  'lot  A,'  and  the  limitation  of 
item  6,  which  is  referred  to  in  item  9,  is  this: 
That  the  lot  should  go  to  Juliet,  save  and 


exc^t  that  a  two-thirds  interest  in  it  sbonld 
go  in  equal  portions  to  Annie  Rainey  and 
Martha  Laura  Steadman.  The  clause  is 
equivalent  to  the  testatrix's  saying:  'I  have 
provided  in  item  6  that  lot  A  shall  go  to  Juliet 
imder  certain  limitations.  Those  limitations 
are  that  Annie  Rainey  and  Laura  Steadman 
shall  take  an  equal  Interest  in  it  with  her.' " 

This  construction  of  the  will  seems  to  ns  to 
be  clear  and  sound,  and  demonstrates  the  cor- 
rectness of  the  Judgment  of  the  court  below. 
We  adopt  it  as  expressive  of  onr  views,  and 
affirm  the  Judgment  of  the  lower  court.  Af- 
firmed. 


FAROO  et  at.  t.  RIDER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     May  9, 

1896J 

Bale — FKAunuLiNTRiiPKKSKirTATioxB— Rkscibsiox 
^Action  aqainst  fUKCBASBa  asd  Abbiqubb. 
A  petition  aliesed  the  sale  by  plaintiff  of 
goods  to  defendant  R.,  a  retail  merchant,  on 
60  days'  time;  that  at  the  time  of  the  sale  R. 
made  a  statement  showing  his  assets  to  lie 
more  than  six  times  his  iiabiiitiefl,  and  rep- 
resented to  plaintiff  that  it  was  a  true  state- 
ment of  his  aSairs,  but  that  at  that  time  R. 
was  insolvent,  to  bis  knowledge,  and  made  the 
statement  to  obtain  the  goods  on  credit;  that 
plaintiff,  relying  thereon,  stiipped  the  goods: 
that  no  part  of  the  purchase  price  was  ever 
paid;  that  30  days  after  the  sale,  and  10  days 
after  the  shipment,  R.  made  an  assignment  to 
defendant  S.,  and  turned  the  goods  over  to 
him;  that  immediately  thereafter  plaintiff, 
Unrning  that  the  stat^nent  was  fraudulent, 
and  that  at  the  time  it  was  made  R.  was  insol- 
vent, and  did  not  expect  to  pay  for  the  goiMis. 
and  had  no  reasonable  expectation  or  belief  of 
being  able  to  pay,  revolted  the  sale,  while  the 
goods  were  still  in  the  poBsession  of  S.,  and  in- 
formed him  of  the  circumstances,  and  that  the 
goods  belonged  to  plaintiff,  and  demanded  the 
same;  that  S.  refused  to  deliver  them,  and 
subsequently  sold  them,  and  has  in  his  pos- 
session the  money  obtained  therefor:  that  S. 
is  insolvent,  and  is  about  to  dispose  of  the 
money  with  intent  to  defraud  plamtiff.  Held, 
that  it  stated  a  cause  of  action  against  both  de- 
fendants, entitling  plaintiff  to  the  relief  asked: 
that  S.  be  enjoined  from  disposing  of  the  mon- 
ey; that  he  be  required  to  deposit  it  in  court; 
and  that  plaintiff  have  judgment  against  both 
defendants. 

Appeal  from  district  court,  Upshnr  coun- 
ty; FeUz  J.  McCord,  Judge. 

Action  by  C.  H.  Fargo  &  Co.  a^iust 
Thomas  Rider  and  E.  H.  Smith.  From  a 
Judgment  dissolving  a  temporary  tnjnnctlou. 
and  dismissing  the  action  as  to  defendant 
Smith,  plaintiffs  appeal.    Reversed. 

F.  S.  Eberhart,  for  appellants.  Bole  & 
Simpson,  for  appellees. 

RAINEY,  J.  Appellants  brought  this  suit 
against  appellees;  the  petition  alleging,  in 
substance,  that  on  November  28,  1S94,  .ind  on 
December  16,  1894,  plaintiffs,  at  the  special 
instance  and  request  of  the  defendant  Thomas 
Rider,  who  was  at  the  times  stated  a  retail 
merchant,  shipped  and  forwarded  to  him 
certain  goods,  wares,  and  merchandise,  fully 
describing  the  same  by  exhibit  to  said  peti- 
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tlon,  tbe  yalue  of  said  goods  amonntliig  in 
the  mcgregate  to  the  siun  of  $535.10;  that  aald 
Rider  promised  to  pay  for  said  goods  at  the 
expiration  of  W  days  from  tbe  respective 
dates  sold,  thereafter;  that  no  part  of  the 
purchase  price  for  said  goods  has  ever  b^en 
paid  to  plalotllTs:  that,  at  the  time  said 
goods  were  purchased.  Rider  made  to  plain- 
tiifs  a  statement  of  his  assets  and  liabilities, 
which  showed  that  the  assets  were  about  $8,- 
000.  and  his  llabUities  only  about  $1,200, 
and  which  be  represented  to  plaintiffs  to  be 
a  true  statement  of  his  affairs;  that  at  said 
time  said  Rider  was  inscdvent  In  fact,  which 
was  known  to  him  (said  Rider),  and  that  said 
statement  so  made  was  false  and  fraudulent, 
and  made  for  the  purpose  of  obtaining  said 
goods  on  a  credit;  that  said  plaintiffs  rely- 
ing upon  said  statement,  and  believing  said 
Rider  to  be  solvent,  and  not  knowing  of  his 
insolvency,  and  his  fraudulent  Intent  to 
cheat,  wrong,  and  defraud  plaintiffs  of  the 
goods  sued  for,  plaintiffs  shipped  said  goods 
to  said  Rider;  that  subsequent  to  that  time, 
to  wit  December  27,  18»4,  said  Rider  made 
an  assignment  to  £.  H.  Smith,  his  co-defend- 
ant herein,  and  delivered  and  turned  over  to 
Bald  Smith  the  goods,  wares,  and  merchan- 
dise sued  for,  and  said  Smith  Immediately 
took  possession  thereof;  that  on  December 
28,  1884,  plaintiffs  learned  that  said  state- 
ment theretofore  made  by  said  Rider  was 
fraudulent  at  the  time  it  was  made,  and  that 
said  Rider  was  then  insolvent  and  did  not  ex- 
pect to  pay  for  said  goods,  and  had  no  reason- 
able expectation  or  belief  of  being  able  to 
pay  for  same  when  he  Induced  plaintiffs  to 
sliip  same  to  him,  and  plaintiffs,  when  they 
learned  that  such  statement  was  false,  then 
and  there  revoked  said  sale  on  said  day, 
while  the  goods  were  still  in  the  hands  of  the 
defendant  Smith,  who  was  informed  that  said 
goods  belonged  to  plaintiffs,  and  of  the  cir- 
L-umstances  under  which  said  Rider,  his  co- 
defendant,  obtained  possession  of  the  same, 
and  plaintiffs  demanded  of  said  Smith  that 
he  turn  over  said  goods  to  them;  that  said 
Smith  refused  to  deliver  said  goods  to  plain- 
tiffs, and  subsequent  thereto  said  Smith 
sold  said  goods  for  money,  and  that  he  was 
at  that  time  holding  said  money,  and  Iiad 
the  same  in  his  possession;  that  said  Smith 
was  insolvent,  without  any  visible  means  out 
of  which  plaintiffs  could  make  their  money, 
or  any  Judgment  they  might  obtain  against 
him;  that  said  Smith  was  about  to  dispose 
of  said  money,  the  proceeds  of  the  sale  of 
said  goods,  with  Intent  to  defraud  plaintiffs 
of  said  goods  and  tbe  value  thereof,  and 
would  do  so  unless  restrained,  and  plaintiffs 
would  be  without  any  remedy  whatever. 
Plaintiffs  prayed  foe  citation;  that  the  de- 
fendant Smith  be  enjoined  from  disposing  of 
tbe  proceeds  of  said  property,  and  that  he  be 
required  to  deposit  the  same  with  the  clerk 
of  the  court,  or  that  he  hold  said  money,  as  to 
tbe  court  might  seem  best  and  proper;  that 
upon    final    trial    plaintiffs    have   Judgment 


against  both  of  said  defendants;  and  for 
geneial  and  equitable  relief,  etc.  A  tem- 
porary writ  of  Injunction  was  granted  as 
prayed  for,  enjoining  and  restraining  defend- 
ants, Rider  and  Smith,  from  disposing  of 
the  proceeds  of  said  property;  and  said  Smith 
was  ordered  to  turn  over  the  proceeds  of  said 
sale  to  the  clerk  of  said  district  court,  subject 
to  the  order  of  the  court,  or  so  much  thereof 
as  would  be  sufficient  to  pay  plaintiffs'  datm. 
The  defendants  filed  a  motion  to  dissolve  the 
injunction,  upon  the  following  grounds:  "(U 
Because  the  said  bill  in  equity  shows  no  equi- 
table or  legal  grounds  for  said  Injunction  or 
relief  sought.  (2)  Because  said  bill  does  not 
show  that  plaintiffs  have  any  lien  or  right  In 
or  to  the  money  In  the  hands  of  the  assignee 
E.  H.  Smith.  (3)  Because  the  bill  does  not 
show  that  plaintiffs  are  accepting  creditors, 
or  attaching  as  the  lien  creditors  under  any 
assignment  to  said  Smith,  and  therefore  have 
no  legal  or  equitable  right  to  ask  any  relief 
sought  In  this  case  against  him.  (4)  Because 
this  court  cannot  take  charge  of  the  funds  of 
said  assignee,  by  injunction  or  otherwise, 
except  at  the  Instance  and  suit  of  an  accept- 
ing creditor  under  said  assignment,  or  a  lien 
creditor  of  assignor.  (5)  Because  plaintiffs 
do  not  show  that  the  specific  money  asked  to 
be  taken  charge  of  by  the  court  is  the  spe- 
cific money  derived  from  the  sale  of  prop- 
erty charged  to  have  been  converted  by  de- 
fendants. (G)  Because  plaintiffs  seek  to  hold 
defendant  Smith  in  an  Individual  capacity, 
when  he,  as  charged,  did  the  things  complain- 
ed of  ill  a  fiduciary  capacity,  and  can  only  be 
held  as  such."  Defendants  also  answered  by 
filing  general  demurrer  and  special  exceptions 
as  follows:  "(1)  And,  specially  excepting  to 
plaintiffs'  said  petition,  say  that  part  of  same 
which  attempts  to  charge  the  statement  made 
by  defendant  Rider  as  a  basis  of  credit  is 
wholly  InsuSlclent  in  that  it  does  not  particu- 
larize said  statement,  but  is  general  and 
vague.  (2)  And,  further  specially  excepting, 
say  that  petition  Is  wholly  insufficient  in  that 
it  does  not  show  what  part  of  said  state 
ment  is  false,  and  what  part  was  relied  on 
by  plaintiffs.  (3)  And,  further  specially  ex- 
cepting, say  that  petition  is  wholly  insuffi- 
cient in  that  part  of  same  which  attempts  to 
charge  that  defendant  Smith  is  assignee,  in 
that  it  docs  not  cliarge  what  kind  of  assignee, 
or  what  kind  of  an  instrument  said  Smith  is 
assignee  under.  (4)  And,  further  specially 
excepting  to  said  petition,  say  the  same  is 
wholly  Insufficient  In  that  It  does  not  show 
any  lien  or  right  to  the  money  in  the  hands 
of  the  assignee.  (5)  And,  further  specially 
excepting  to  said  petition,  say  the  same  is 
wholly  Insufficient  in  law  in  that  part  of 
same  which  attempts  to  charge  fraud  upon 
defendant  Smith,  assignee.  (6)  And,  fur- 
ther specially  excepting  to  s,ild  petition,  say 
the  same  Is  wholly  Insufficient  In  that  it  does 
not  show  who  are  beneflciarles  under  said  as- 
signment, nor  does  It  make  said  beneficiaries 
parties  to  this  suit.    (7)  And,  further  special- 
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ly  excepting  to  said  petition,  say  the  Bame  is 
insufficient  in  that  It  does  not  charge  specU- 
ically  that  the  statement  was  fraudulently 
made  to  plaintiffs  with  Intent  to  defraud 
plaintiffs,  whereof  they  pray  Judgment  of  the 
court  (8)  And,  further  specially  excepting 
to  said  petition,  say  the  same  Improperly 
Joins  these  defendants,  whereof  they  pray 
Judgment  of  the  court."  Plaintiffs  then  filed 
a  supplemental  petition  setting  up  more  fully 
the  liability  of  said  Smith  for  the  conversion 
of  said  goods,  and  further  prayed  that.  In  the 
event  the  injunction  was  dissolved,  the  court 
appoint  a  receiver  to  tal^e  cliarge  of  said 
funds,  and  for  general  relief.  The  motion  to 
dissolve  the  injunction  and  the  exceptions 
of  defendants  were  all  sustained  as  to  de- 
fendant Smith,  and,  plaintiffs  failing  to 
amend.  Judgment  was  rendered  dismissing 
the  suit  as  to  said  Smith,  and  Judgment  was 
rendered  against  Rider  for  the  amount  of  the 
claim.  On  this  state  of  the  record,  appellants 
ask  a  reversal  of  the  Judgment  of  the  court 
below. 

We  are  of  the  opinion  that  the  petition  of 
plaintiffs  stated  a  good  cause  of  action 
against  both  Rider  and  Smith,  and  the  court 
erred  in  sustaining  the  demurrers  thereto. 
Rohrbougb  v.  Leopold.  68  Tex.  254,  4  8.  W. 
460;  Schram  v.  Stronse  (Tex.  Civ.  App.)  28 
8.  W.  263;  Morrison  ▼.  Adoue,  78  Tex.  256, 
13  S.  W.  166;  Harrison  v.  Hawley  (Tex.  Civ. 
App.)  26  8.  W.  765;  Johnson  v.  Stratton.  6 
Tex.  Civ.  App.  431,  K  S.  W.  683. 

The  court  also  erred  in  dissolving  the  in- 
junction. Smith  holding  the  funds  as  trus- 
tee, the  court  had  the  right  to  take  charge  of 
It,  and  administer  it  according  to  the  equities 
of  the  case.  If,  on  the  trial,  the  proof  should 
show  fhe  fbcts  to  be  as  alleged,  plaintiffs 
would  be  entitled  to  Judgment  against  both 
Rider  and  Smith,  and  to  have  the  funds  In 
the  hands  of  the  district  court  clerk  applied 
to  the  payment  of  such  Judgment.  The  pro- 
ceeds of  the  sale  of  said  goods  being  in  the 
possession  of  the  officers  of  court,  the  ap- 
pointment of  a  receiver  would  be  of  no  practi- 
cal benefit,  as  the  court  could  administer  the 
funds  without  the  aid  of  a  receiver.  The 
Judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded. 


PABST  BREWING  CO.  ▼.  EMERSON  et  al. 

(Cuurt  of  Civil  Appeals  of  Texas.     May  16, 
1886.) 

PriSCIPAL  ASD  AOBKT  —  ACTBOBITT  Of  AOBNT  — 
ISUTROOTIOJI  -PkOVISCS   Of    JUBT.  , 

1.  In  an  action  on  a  lease,  where  the  de- 
fendant, a  corporation,  alleged  that  the  lease 
n-as  made  by  an  agent  without  authori^,  an  in- 
struction that  if  defendant's  general  agent, 
superior  to  the  agent  who  made  the  lease,  rati- 
fied it,  it  would  be  a  ratification  by  the  com- 
pany, was  erroneous  in  view  of  the  testimony 
of  one  of  the  ofiicers  of  the  company  that  such 
Koneral  agent  had  no  anthority  to  ratify  a 
lease. 


2.  The  secretary  of  the  corporation  having 
testified  that  he  had  no  personal  knowledge  of 
the  transaction,  it  was  for  the  Jury  to  deter- 
mine what  weight  shonld  be  given  to  bis  testi- 
mony to  the  effect  that  no  authority  had  been 
given  to  the  agent  to  ratify  the  tease. 

Appeal  from  Dallas  county  court;  T.  P. 
Nash,  Judge. 

Action  by  S.  P.  Emerson  against  the  Pabst 
Brewlmj  CtHnpany  and  another.  There  was 
Judgment  for  plaintiff,  and  defendant  brewing 
company  appeala     Reversed. 

Watts,  Aldredge  &  Eckford,  for  appellant 
8.  P.  Morris,  for  appellees. 

RAINET,  J.  This  suit  was  Instituted  by 
8.  P.  Umerson,  appellee,  against  L.  F.  Boh- 
ny  and  the  Pabet  Brewing  Company,  to 
recover  upon  a  lease  contract  of  certain 
premises,  made  between  appellee  Emerson 
and  L.  F.  Bohny.  The  petition  charged  that 
said  contract  was  made  by  Bohny,  as  agent  of 
said  Pabst  Brewing  Company.  The  Brewing 
company  denied  the  authority  of  lu  F.  Bohny 
to  make  for  It  such  a  contract  and  denied 
liability  thereon  under  oath.  It  seems  from 
the  testimony  that  one  Joseph  Furst  was  an 
agent  of  the  Pabst  Brewing  Company,  and  had 
an  office  in  Dallas,  Tex.;  and  some  of  the 
witnesses  testified  that  he  was  the  general 
agent,  and  had  general  charge  of  the  com- 
pany's business  in  Texas.  Said  Furst  em- 
ployed said  Bohny  to  represent  said  brewing 
company,  but  under  the  written  contract 
made  between  them  said  Bohny  was  not  au- 
thorized to  lease  the  premises  for  said  com- 
pany. The  premises  were  occupied  a  short 
while  by  Bohny,  and  Furst,  as  agent  of  said 
brewing  company,  paid  two  months'  rent  on 
said  contract.  One  Hemming  testified,  by 
deposition,  that  he  lived  at  Milwaukee,  Wis., 
where  the  head  office  of  the  Pabst  Brewing 
Company  is  situated,  and  was  secretary  and 
general  manager  of  said  company  at  that 
time;  that  said  Bohny  bad  no  authority  to 
make  such  lease  contract  for  said  company; 
that  said  Joseph  Furst  was  a  traveler  for  the 
Pabst  Brewing  Company,  and  resided  In  Dal- 
las, Tex.,  at  that  time,  but  had  no  authority 
to  make  such  lease  contract  as  the  one  sued 
on,  or  any  lease  whatever;  that  said  Pabst 
Brewing  Company  Imew  nothing  of  said 
lease,  and  bad  not  ratified  the  same;  that  he 
did  not  have  personal  knowledge  of  all  the 
contracts  of  the  company,  but  he  had  charge 
of  the  lease  department  of  said  company, 
and  such  lease  as  the  one  sued  on,  if  nude 
by  an  agent  would  had  to  have  been  ap- 
proved by  him,  and  that  no  such  approval 
had  ever  been  made.  There  are  several  er- 
rors assigned,  but  only  one  we  think  tenable. 
The  appellant  complains  In  Its  seventh  as- 
signment of  error  of  that  portion  of  the 
court's  charge  as  follows:  "You  are  further 
told  that  the  Pabst  Brewing  Company,  being 
a  corporation,  can  do  business  only  through 
Its  agents;  and  if  you  find  and  believe  from 
the  evidence  that  said  company  had  an  agent 
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In  Dallas  emperior  to  Bohny,  -who  knew  the 
terms  of  the  lease,  and  ratified  It,  It  would  be 
the  ratification  of  the  company."  One  of 
the  objections  urged  to  this  charge  Is  that  it 
assumes  that  the  agent  of  the  company,  ^su- 
perior to  Bohny,  knew  of  the  lease,  and  rati- 
fied it,  and  that  by  such  ratification  the  com- 
pany would  be  liable.  The  court's  charge 
was  erroneous  in  this  particular.  It  does  as- 
sume that,  if  Furst  ratified  the  contract,  such 
ratification  would  be  the  ratification  of  the 
comiMiny  itself.  We  do  not  think  the  court 
was  warranted  In  this  assumption,  for  the 
reason  that  the  authority  of  Furst  to  bind  the 
company  by  such  ratification  was  disputed; 
Hemming  testifying  that  Furst  did  not  pos- 
sess such  authority.  This  was  sufficient  to 
raise  the  question  of  Furst's  authority  to 
bind  the  company,  and  was  an  issue  that 
should  have  been  submitted  to  the  Jury.  The 
flppeliees  insist  that  the  testimony  of  Hem- 
ming is  not  worthy  of  credit,  because  be 
shows  by  his  testimony  that  other  officers 
of  the  company  may  have  authorized  the 
ic-ase  and  bound  the  company,  and  that  he 
did  not  have  any  personal  knowledge  of  the 
transaction.  This  objection  to  his  testimony 
goes  to  its  weight  tind  credibility,  and  wheth- 
er or  not  his  testimony  was  to  be  believed 
was  a  question  for  the  Jury,  and  not  for  the 
court  For  the  error  as  indicated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


COOK  T.  ARNOLD. 
(Court  of  Civil  Appeals  of  Texas.     Hay  23, 

188e.) 

Appeal  —  As8ionmb:(T8  op  Erroh  — Jdoombnt  — 

Whin  SoppouritD  sr  Plsadinq — Contracts 

— TiMB  or  Pekpokmancb. 

1.  An  aaaignment  of  error  which  seeks  to 
revise  the  action  of  the  court  in  overruling  a 
general  demurrer  and  Biz  special  exceptions, 
on  different  grounds,  is  too  general. 

2.  In  an  action  by  A.  on  a  contract  by  de- 
fendant to  pay  plaintiff  $300  for  land  when 
half  of  it  was  sold  by  defendant  or  any  one 
-else,  until  which  time  plaintiff  was  to  retain 
possession,  it  appeared  that  a  third  person  sued 
plaintiff  and  defendant  for  the  land,  and  the 
parties  agreed  that  the  plaintiff  therein  should 
nave  half  of  it,  and  judgment  was  rendered 
accordingly.  A.'s  petition  alleged  that,  after 
such  judgment,  she  was  compelled  to  pax  $30 
a  year  rent  for  the  land  lost,  and  asked  that 
she  be  allowed  to  recover  6  per  cent,  interest 
-on  the  contract  price  from  the  date  of  such 
judgment  to  the  time  of  suit,  in  lieu  of  the 
rents  which  she  had  been  compelled  to  pay. 
Held,  that  a  judgment  in  favor  of  plaintifT  for 
the  rents  she  had  paid  was  not  supported  by 
the  pleading. 

3.  A  vendee  of  land  agreed  to  pay  the 
vendor  $300  when  the  west  half  of  it  "is  sold 
by  me  or  any  one  else."  Held,  that  the  vendee 
was  bound  to  sell  the  land  within  a  reasonable 
time,  and,  on  failure  to  do  so,  the  vendor  could 
maintain  an  action  for  the  money. 

Appeal  from  district  court,  Orayson  county; 
Don.  A.  Bliss,  Judge. 

Action  by  P.  J.  Arnold  against  J.  M.  Cook. 
From  8  Judgment  for  plaintilT,  defendant  ap- 
IteaU.     Reversed  and  remanded. 


Arthur  G.  Moscley,  for  appellant  Wolfe  & 
Hare,  for  appellee. 

LIOHTFOOT,  C.  J.  The  statement  of  the 
case  by  appellant  is  substantially  correct  and 
is  adopted,  as  follows:  The  plaintiff,  P.  J. 
Arnold,  filed  her  first  amended  original  peti- 
tion on  November  2, 1894,  in  the  district  court 
of  Grayson  county,  Tex.,  complaining  of  the 
defendant,  J.  H.  Co<A,  and  alleged:  That  on 
February  13,  1878,  she  was  in  peaceable  pos- 
session and  claiming  title  to  100  acres  of 
land,  described  in  the  petition,  which  was 
likewise  claimed  by  the  defendant.  Cook; 
and,  to  settle  the  dispute,  she  sold  the  land 
to  defendant,  who,  in  consideration  thereof, 
executed  his  note  to  her  for  $300,  as  follows: 
"Denlson,  Texas,  Feb.  13th,  1878.  I  hereby 
agree  and  promise  to  pay  Mrs.  P:  J.  Arnold 
or  bearer  the  sum  of  three  hundred  dollars 
when  the  west,  half  of  the  Thomas  Ward  sur- 
vey, in  Grayson  county,  Texas,  is  sold  by 
me  or  any  one  else;  and  she  is  to  give  pos- 
session of  same;  and  she  is  to  tiave  the  rent 
until  the  same  Is  sold,  for  interest  on  said 
note,  for  value  received.  J.  M.  Cook."  Tliat 
she  gave  him  a  special  warranty  deed,  war- 
ranting the  title  against  the  claims  of  her- 
self, her  heirs,  etc.  That  the  whole  of  the 
Thomas  Ward  survey  contained  320  acres, 
and  that  the  west  half  contained  160  acres. 
She  remained  in  possession  of  the  160  acres 
until  1882,  when  a  suit  was  instituted  against 
her  and  defendant  Cook,  to  recover  the  land. 
She  made  no  defense  to  the  suit  but  defend- 
ant Cook,  employed  counsel,  and  managed 
and  controlled  the  whole  case,  and  made  an 
agreement  by  which  the  west  half  of  the 
said  160  acres  was  surrendered  to  the  plaintiff 
In  said  suit,  and  Judgment  was  entered  ac- 
cordingly, whereby  she  had  been  deprived  of 
the  use  and  possession  of  80  acres  of  said 
land  from  1882  to  1884,  and  had  been  com- 
pelled to  pay  rent  thereon,  and  had  paid  each 
year  from  1882  to  ISM  the  sum  of  $30,  ag- 
gregating the  sum  of  $360.  That  thereby 
said  note  had  become  due  and  payable,  and 
that  in  equity,  defendant  should  be  required 
to  pay  a  reasonable  interest  on  said  note, 
which  would  be  6  per  cent  from  1882  until 
the  time  of  suit  That  she  had  made  fre- 
quent demands  upon  the  defendant  for  the 
payment  of  the  obligation,  and  for  him  to  dis- 
pose of  the  remainder  of  the  huids,  but  that 
he  had  refused  to  do  so.  That  16  years  had 
elapsed,  which  was  more  than  a  reasonable 
time  In  which  to  sell  the  land.  That  she  was 
ready  and  willing  to  surrender  possession  of 
the  land  to  defendant  upon  payment  of  the 
note,  or  that  she  was  ready  and  willing  to 
surrender  the  note  for  cancellation  upon  a 
decree  of  court  canceling  her  deed  to  Cook 
for  the  land;  and  praying  for  Judgment  for 
the  amount  of  the  note,  for  a  foreclosure  of 
her  vendor's  lien,  and,  falling  in  this,  that  she 
have  Judgment  canceling  the  deed,  and  vest- 
ing title  to  the  land  in  her,  for  costs  of  suit, 
and  general  relief.     Defendant  filed  his  sec- 
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ond  amended  original  answer  on  Febmaiy 
20, 1805,  'wherein  he  presented:  (1)  A  general 
demurrer  to  the  petition,  which  was  over- 
ruled, and  he  excepted.  (2)  He  specially  ex- 
cepted because  there  was  a  misjoinder  of 
causes  of  action, — one  on  a  note,  and  one  on 
damages  for  the  agreement  for  Judgment, 
which  was  overruled,  and  defendant  except- 
ed. (3)  He  specially  excepted  to  the  prayer 
for  interest  on  the  note,  because  it  was 
sought  to  vary  the  terms  of  the  instrument, 
which  was  overruled  by  the  court,  and  he 
excepted.  (4)  He  specially  excepted  to  the 
allegation  that  plaintiff  had  been  obliged  to 
pay  rent,  because  it  did  not  appear  why  she 
had  to  pay  rent,  or  to  whom.  (5)  He  special- 
ly excepted  to  the  allegation  with  reference 
to  the  maturity  of  the  note,  because  it  ap- 
peared from  the  petition  that  the  note  had 
not  matured,  nor  had  any  right  of  action  ac- 
crued thereon,  either  at  the  time  of  the  filing 
of  the  suit  or  amendment,  which  exception 
was  overruled,  and  he  excepted.  (6)  D^end- 
ant  answered  by  general  denial  and  other 
pleas  not  necessary  to  mention.  On  the  trial, 
the  plaintiff  introduced  the  following  evi- 
dence: (1)  The  note  set  out  in  the  petition; 
(2)  the  judgment  In  the  case  of  K.  Frenet  v. 
J.  M.  Ck>ok  et  al.,  for  one-half  of  the  land  de- 
scribed in  the  petition,  which  was  rendered 
upon  the  following  agreement:  "E.  Frenet 
V.  3.  M.  Cook  et  al.  In  the  above-entitled 
cause,  it  is  hereby  agreed  that  the  plaintiff  is 
entitled  to  recover  of  defendants  her  undi- 
vided interest  in  the  land  claimed  in  the  orig- 
inal petition,  and  that  such  interest  be  fully 
satisfied  by  the  following  hind,  to  wit:  Tak- 
en out  of  the  northwest  part  of  the  Thos. 
Ward  survey,  etc.,  containing  80  acres  of 
land,  more  or  less,  and  that  the  balance  of 
said  Thos.  Ward  survey  be  vested  in  the  de> 
fendauts.  It  is  also  agreed  that  J.  M.  Ciook 
pay  one-half  of  the  costs,  and  this  agreement 
be  entered  for  judgment  in  the  case.  Woods, 
Wilkins  &  Cunningham,  Attorneys  for  Plain- 
tiffs. Hare  &  Head,  Attorneys  for  Defend- 
ants." Then  followed  Judgment  in  tliat  case 
in  accordance  with  the  agreement.  U{>on 
trial  of  this  cause  before  a  jury,  there  were  a 
verdict  and  Judgment  for  plaintiff  for  $2SS, 
rent  of  the  land,  and  $300,  the  amount  of  the 
agreement. 

1.  The  first  assignment  of  error  seeks  to  r^ 
vise  the  action  of  the  court  in  overruling  the 
general  demurrer  and  six  special  exceptions, 
upon  different  grounds.  This  is  too  general, 
under  the  rules,  and,  under  the  repeated  de- 
cisions of  the  supreme  court,  cannot  be  con- 
sidered. 

2.  By  proper  assignment  of  error,  appellant 
attacks  that  part  of  the  judgment  which 
gives  to  appellee  $288  rents  upon  one-half  of 
the  160  acres  of  land  which  was  claimed  to 
have  been  lost  in  the  suit  of  E.  Frenet  v.  J. 
M.  Cook  et  al.  From  the  undisputed  testi- 
mony, it  appears  that  after  the  sale  by  ap- 
pellee to  appellant.  Cook,  of  the  130  acres  of 
laud,  suit  was  brought  by  B.  Frenet  against 


both  of  them,  to  recover  the  property.  In 
that  case,  appellee,  iixa.  Arnold,  was  duly 
served  with  process;  and  an  agreement  was 
entered  in  the  cause  for  a  decree,  signed  by 
the  attorneys  for  the  respective  parties  (Hare 
&  Head  representing  the  defendants),  where- 
by the  plaintiff,  Frenet,  on  March  17,  1882, 
recovered  of  the  defendants  one-half  of  the 
land.  It  further  appears  from  the  pleading 
of  appellee,  as  well  as  from  her  testimony, 
that,  ai^ter  the  above  decree  was  rendered, 
she  gave  up  to  Frenet  the  one-half  of  the  land 
recovered;  and  It  does  not  appear  that  the 
Judgment  has  ever  been  appealed  from  by 
her,  or  otherwise  called  in  question.  In  her 
pleading,  appellee  seeks  to  evade  the  force 
of  the  judgment,  by  alleging  that  she  relied 
on  Cook  to  make  a  defense,  and  did  not  know 
of  the  agreed  decree,  and  asks  that  she  be  al- 
lowed to  recover  6  per  cent,  interest  on  the$300 
note  from  1882  to  the  time  of  suit,  in  lieu  of 
the  rents  which  she  has  been  compelled  to  pay 
out  for  the  80  acres  of  land  recovered  by 
Frenet  Under  these  allegations,  the  Judg- 
ment is  rendered  in  her  favor  for  $288,  as 
rents  upon  the  half  of  the  land  lost  In  the 
suit  This  was  error.  The  testimony  of- 
fered, the  charge  of  the  ctfurt  to  the  Jury,  and 
the  judgment  rendered  for  rents,  were  not  in 
conformity  with  the  allegations  in  the  peti- 
tion. It  was  not  questlcmed  that  appellee 
was  allowed  the  use  of  the  half  of  the  land 
not  recovered  by  Frenet,  and  the  amended 
petition  of  plaintiff  prayed  for  interest  at  6 
per  cent  on  the  note,  acd  not  for  rents  on  the 
lands  lost  It  is  true  that  the  amended  peti- 
tion alleged  that  she  had  been  compelled  to 
pay  rents  on  the  80  acres  of  land  since  it  was 
recovered  by  Frenet,  at  the  rate  of  $30  per 
annum;  but  she  did  not  allege  that  this  was 
a  fair  rental  value,  nor  did  she  ask  to  recover 
it  back,  nor  did  she  ask  to  recover  any  rents 
wliatever,  but  the  above  allegations  seem  to 
have  been  made  with  the  view  of  stating 
some  ground  upon  which  to  recover  Interest 
on  the  note.  That  portion  of  the  Judgment 
for  $288  rents  is  not  supported  by  the  plead- 
ings. Middlebrook  v.  Zapp,  73  Tex.  31,  10  8. 
W.  732;  City  of  loi-edo  v.  Russell,  56  Tex. 
403. 

3.  It  is  insisted  by  appellant  that  in  no 
evebt  could  the  suit  of  appellee  be  maintain- 
ed upon  the  contract,  for  tlie  reason  that  the 
same  shows  upon  its  face  that  it  can  mature 
only  when  the  west  half  of  the  Thomas  Ward 
survey  Is  sold  by  appellant  Cook,  "or  any 
one  else";  and  that,  it  not  being  shown  that 
such  west  half  has  ever  been  sold,  the  con- 
tract is  not  mature  according  to  its  terms. 
This  position  is  not  well  taken.  In  plain- 
tiff's pleadings,  she  sets  up  the  contract  shows 
that  a  reasonable  time  (about  16  years)  has 
elapsed  within  which  the  land  could  have 
been  sold,  and  prays  that  she  have  Judgment 
for  her  money  or  for  a  cancellation  of  her 
deed.  The  property  having  been  deeded  by 
Mrs.  Arnold  to  Cook,  it  could  only  have  been 
sold  by  him.     It  was  shown  that  a  reason- 
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able  time  bad  been  aUowed  him  to  make  the 
solo,  and,  having  failed  to  do  It,  he  was  re- 
spoDSible.  Appellee  was  entitled  to  her  judg- 
ment, either  for  her  money  or  the  cancella- 
tion of  her  deed.  Under  a  proper  verdict,  the 
facts  shown  would  have  authorized  a  Judg- 
ment for  her  money  on  the  contract,  and  a 
foreclosure  of  the  vendor's  lien.  Under  a 
proper  construction  of  the  contract,  we  must 
conclude  that  there  was  a  sale  by  Mrs.  Ar- 
nold to  Cook,  under  a  special  warranty  deed; 
that  the  latter  executed  to  her  a  contract 
whereby  be  agreed  to  pay  her  $300.  The 
promise  to  pay  was  absolute.  The  time  of 
payment  was  fixed  as  follows:  "When  the 
land  is  sold  by  me  or  any  one  else."  The  ti- 
tle being  fixed  In  him,  he  was  the  only  one 
who  could  legally  moke  sale.  She  was  to 
have  the  rents  until  sale  was  made,  and  then 
she  was  to  give  potiaession.  It  would  be  an 
unreasonable  construction  to  hold  that  he 
could  wholly  defeat  the  contract  by  refusing 
to  make  sale  of  the  property.  On  the  other 
hand,  if  a  reasonable  time  has  elapsed  In 
which  to  make  such  sale,  under  circumstan- 
ces which  show  that  he  could  have  made  it, 
was  It  not  his  duty  to  have  done  so  under  the 
contract?  In  the  case  of  Nunez  v.  Dautel,  19 
Wall.  SOO,  a  contract  was  executed  by  the 
appellant  to  pay,  "as  soon  as  the  crop  can 
be  sold  or  the  money  raised  from  any  other 
source."  The  court  said:  "No  time  having 
been  specified  within  which  the  crop  should 
be  sold  01  the  money  raised  otherwise,  the 
law  annexed,  as  an  incident,  that  one  or  the 
other  should  be  done  within  a  reasonable  time, 
and  that  the  sum  admitted  to  be  due  should 
be  paid  accordingly.  ♦  •  •  It  could  not 
have  been  the  intention  of  the  parties  that  if 
the  cr<9S  were  destroyed,  or,  from  any  oth- 
er cause,  could  never  be  sold,  and  the  defend- 
ant could  not  procure  the  money  from  any 
other  source,  the  debt  should  never  be  itaid. 
Such  a  result  would  be  a  mockery  of  justice." 
In  this  case  it  was  clearly  not  contemplated 
by  the  parties  that  the  obligor,  though  oppor- 
tunities had  not  been  wanting,  should  fail  to 
sell  the  property,  and  thus  defeat  the  obliga- 
tion, or  postpone  its  performance  beyond  a 
reasonable  time.  Salinas  v.  Wright,  11  Tex. 
572;  Lange  v.  Canithers,  70  Tex.  722,  8  S. 
W.  C04;  Crooker  v.  Holmes,  65  Me.  195;  1 
Story,  Cont.  {  31. 

4.  Appellant  also  complains  that  the  ver- 
dict of  the  jury  for  the  money,  without  any 
finding  as  to  a  vendor's  lien,  was  not  sufll- 
cient  to  support  a  judgment  foreclosing  such 
Uen.  The  pleading  of  defendant  put  In  issue 
the  existence  of  the  vendor's  lien,  and  the  Is- 
sue should  have  been  found  by  the  jury. 
May  V.  Taylor,  22  Tex.  349;  Ileisch  v.  Adams, 
81  Tex.  93,  16  S.  W.  790;  Loan  Co.  v.  Wat- 
son (decided  by  this  court  at  its  present  term) 
35  S.  W.  827. 

For  the  errors  mentioned,  the  judgment  is 
reversed,  and  the  cause  remanded.  Kerersed 
and  remanded. 


BISSO  et  nz.  v.  CASPBR. 

(Court  of  Civil  Appeals  of  Texas.     May  23, 

1896.) 

Advbbsb  Possession-- Bxtskt. 

Where  one  purchases  land  inclosed  by 

a  fence^  and  claims  title  to  all  within  the  inclo- 

sore,  hiB  pouession  is  adverse  as  to  the  entire 

tract,  though  he  believes  he  is  only  claiming  to 

the  extent  of  his  deed,  which  in  fact  does  not 

embrace  all  the  land  ao  fenced. 

Appeal  from  district  court,  Navarro  coun- 
ty;  Rufus  Hardy,  Judge. 

Trespass  to  try  title  by  Bertha  Casper 
against  Peter  Blsso  and  wife.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Slmkins  &  Mays,  for  appellants. 

FINLBY,  J.  This  is  a  boundary  suit, 
brought  by  the  appellee.  Bertha  Casper, 
against  appellants,  in  the  district  court  of 
Navarro  county,  Tex.,  the  plaintiff  therein 
claiming  from  defendants  a  strip  of  land  2 
feet  wide  by  130  feet  long,  adjoining  on  the 
south  side  of  plaintifTs  lot  The  petition  of 
plaintiff  was  In  the  usual  form  of  trespass 
to  try  title.  The  defendants  pleaded  general 
denial,  not  guilty,  and  the  statute  of  limita- 
tions of  three,  five,  and  ten  years.  The  case 
was  tried  before  the  court  without  the  inter- 
vention of  a  jury,  and  resulted  In  a  judgment 
for  the  plaintiff  for  a  strip  of  land  1.3  feet 
wide  by  130  feet  long.  From  this  judgment 
the  defendants  have  appealed. 

The  judge  trying  the  case  filed  conclusions 
of  fact  and  law,  which  were  duly  excepted 
to  by  appellants.  The  evidence  upon  the 
trial  established  without  dispute  that  the 
land  recovered  was  inclosed  within  the  yard 
fence  of  appellants,  and  that  It  had  been 
continuously  so  inclosed  for  more  than  10 
years.  The  evidence  further  shows  conclu- 
sively that  the  defendants  bought  the  prop- 
erty in  that  condition  more  than  10  years  be- 
fore the  institution  of  this  suit,  and  that  they 
have  always  claimed  the  property  so  inclos- 
ed as  their  property,  believing  that  it  was 
covered  by  their  deed.  The  land  so  inclosed 
does  not  exceed  the  quantity  called  for  In 
their  deed,  and  they  were  of  the  opinion  that 
they  did  not  have  the  full  quantity  called 
for  in  the  deed  within  their  indosure.  While 
they  believed  that  they  were  claiming  only 
to  the  extent  of  the  calls  in  their  deed,  they 
did  claim  all  the  land  embraced  within  their 
indosure;  and  the  facts  established  without 
dispute  upon  the  trial  clearly  show  an  ad- 
verse holding  by  appellants  for  more  than  10 
years  next  preceding  the  Institution  of  this 
suit.  The  court  below  gave  Judgment  for 
appellee  upon  the  idea  that  appellants'  deed 
did  not  embrace  the  land  in  dispnte,  and 
that  they  only  claimed  to  the  extent  of  their 
deed.  This  view,  we  think,  was  clearly  er- 
roneous. The  question  was,  not  whether 
their  claim  to  the  land  actually  inclosed  was 
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based  upon  their  belief  that  the  deed  covered 
the  land;  but  the  question  was  whether  they 
claimed  the  land  so  Inclosed  as  their  own, 
adverse  to  appellee  and  all  other  persons. 
The  case  of  Hand  v.  Swann,  1  Tex.  Civ.  App. 
240,  21  S.  W.  282,  Involves  this  question,  and 
Justice  Williams,  In  the  opinion  in  that  case, 
expresses  the  views  of  this  court  The  judg- 
ment of  the  court  below  Is  reversed,  and 
Judgment  here  rendered  for  appellants.  Re- 
versed and  rendered. 


McKINNEY  v.  BALDWIN. 

(Court  of  Civil  Appeals  of  Texas.     May  23, 

1896.) 

Trespass  to  Tkt  Title— Evidbnob — BcHnEit  or 
Proof. 

1.  In  an  action  for  the  recovery  of  land, 
where  plaintiff  alleged  that  the  laud  bad  been 
left  vacant  between  two  older  surveys,  and 
that  he  claimed  it  under  patent,  the  burden  of 

{>roof  is  on  plaintiff  to  show  that  the  land  was 
n  fact  vacant  when  patented. 

2.  The  introduction  of  plaintifTs  patent 
does  not  shift  upon  defendant  the  burden  ot 
proving  that  the  land  was  not  vacant  when  the 
patent  issued. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Don  A.  Bliss,  Judge. 

Action  by  D.  B.  McKinney  against  J.  H. 
Baldwin.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Beaty  &  Culver,  for  appellant 

LIOHTFOOT.  C.  J.  This  suit  was  brought 
by  appellant,  D.  E.  McKinney,  In  the  dis- 
trict court  of  Grayson  county,  to  recover 
of  appellee  a  small  tract  of  about  seven 
acres  of  land,  in  the  shape  of  an  acute  tri- 
angle (44  varas  at  the  ISase,  and  about  1,- 
343  varas  In  length),  lying  between  the  fol- 
lowing older  surveys:  Ben  Nix,  on  the  east 
and  Hardy  Jones  and  James  McKinney,  on 
the  west.  The  land  claimed  by  appellant 
was  patented  August  21,  1895.  The  three 
older  surveys  were  patented  December  3, 
1845,  January  5,  1843,  and  March  5,  1847, 
respectively.  It  was  proved  that  appellee 
held  the  land  by  regular  chain  of  title  un- 
der the  Ben  Nix  survey,  and  that  the  Ben 
Nix  west  line  extended  west  of  and  Included 
the  land  embraced  In  appellant's  patent 
The  Issues  In  the  case  are  thus  clearly  stat- 
ed In  appellant's  brief:  "The  dispute  was 
as  to  whether  the  land  in  controversy  was 
vacant  at  the  date  appellant's  patent  Issued, 
or  was  Included  In  the  Ben  Nix  survey, 
which  was  patented  In  1845,  making  the  lo- 
cation of  the  Nix  west  boundary  the  real 
question.  Appellant  contended  that  a  va- 
cant strip  was  left  between  the  old  Nix 
and  McKinney  surveys.  Appellee  claimed 
that  said  surveys  joined  each  other,  and 
that  the  east  boundary  of  the  McKinney  and 
the  west  boundary  of  the  Nix  were  iden- 
tical"   The  above  was  the  Issue  as  admit- 


ted by  appellant,  and  It  is  correctly  stated, 
except  in  the  failure  to  menttoii  the  Jones 
survey,  which  is  also  on  the  west 

Appellant's  only  asslgrnment  of  error,  re- 
lied on  as  a  proposition,  is  as  follows:  "The 
court  erred  In  paragraph  one  of  his  charge 
to  the  jury,  in  Inatrjctlng  them  that  the 
burden  of  proof  was  upon  plaintiff  to  es- 
tablish that  the  land  in  controversy  was 
left  vacant,  between  the  Ben  Nix,  Hardy 
Jones,  and  James  McKinney  surveys,  be- 
fore he  could  recover,  and  In  refusing  to 
give  the  second  special  charge  requested 
by  plaintitr,  to  the  effect  that,  after  plain- 
tiff had  Introduced  his  patent  from  the  state 
of  Texas  for  the  land  in  controversy.  It  de- 
volved upon  the  defendant  to  show  the 
Invalidity  of  said  patent"  That  portion  of 
the  court's  charge  complained  of  Is  as  fol- 
lows: "The  plaintiff  In  this  case,  D.  E. 
McKinney,  claims  that  the  land  In  contro- 
versy was  a  strip  of  land  left  vacant  be- 
tween the  Ben  Nix  survey,  on  the  east,  and 
the  Hardy  Jones  and  James  McKinney  sur- 
veys, on  the  west,  as  said  surveys  were 
actually  located  on  the  ground  by  the  sur- 
veyors who  made  the  original  surveys.  The 
burden  of  proof  Is  upon  the  plaintiff  to  es- 
tablish this  by  a  preponderance  of  the  evi- 
dence (that  is,  by  a  greater  weight  and  cred- 
it of  the  testimony)  before  he  can  recover; 
otherwise  your  verdict  should  be  for  de- 
fendant" Appellant  requested  the  court  to 
give  the  following  special  charge:  "Gen- 
tlemen: The  plaintiff  has  introduced  In  evi- 
dence before  you  a  patent  from  the  state  of 
Texas  to  the  land  In  controversy,  and  It  then 
devolves  upon  the  defendant  to  show  the 
invalidity  of  said  patent"  This  charge  was 
refused. 

We  do  not  find  any  error  in  the  above 
charge  of  the  court  or  In  the  refusal  of  the 
requested  charge.  The  Issue,  as  stated  by 
the  court.  Is  almost  In  the  exact  language 
In  which  appellant's  counsel  present  it  in 
their  brief.  Upon  the  question  of  the  bur- 
den of  proof,  the  court  correctly  stated  the 
law  In  Its  charge.  Clark  v.  Hills,  67  Tex. 
148.  2  8.  W.  356;  Scott  v.  Pettigrew,  72  Tex. 
329,  12  S.  W.  ICl;  Wyatt  v.  Foster,  79  Tex. 
420,  15  S.  W.  679.  In  the  first  case  named 
above  (Clark  v.  Hills),  Judge  Willie,  where 
the  exact  point  was  involved,  said:  "The 
plaintiff  alleged  that  he  had  good  title  to 
the  land  in  controversy,  by  virtue  of  a  lo- 
cation upon  It  of  an  unlocated  balance  of 
the  Calder  bounty  warrants,  and  of  a  valid 
survey  by  the  proper  officer.  The  defend- 
ants, by  their  plea  of  not  guilty,  denied 
these  allegations,  and  put  the  plaintiff  upon 
proof  of  his  case  as  made  by  the  petition. 
The  onus  was  therefore  upon  the  plaintiff 
to  prove  all  these  allegations,  including  the 
fact  that  the  warrant  was  located  on  va- 
cant land,  and  under  the  evidence  developed 
at  the  trial  the  land  was  vacant  If  not  cov- 
ered by  the  De  Leon  grant    In  support  of 
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Us  case  npon  this  question,  he  showed  a 
regular  location  of  his  bounty  warrant  upon 
the  land,  and  a  regular  surrey  of  the  same 
by  the  proper  officer.    This  made  for  him  a 
prima  facie  case  that  the  land  was  vacant 
and  outside  of  the  Ponce  boundaries,  and 
with  this  proof  the  plaintiff  rested.    Had 
no  further  erldence  on  the  subject  been  In- 
troduced, the  plaintlfT  would  have  been  en- 
titled to  a  verdict,  for  the  presumption  was 
that  the  surveyor  had  not  located  and  sur- 
veyed for  the  plaintiff  land  within  an  old- 
«r  grant    But  the  defendants,  in  rebuttal 
of  plalntilF's  prima  facie  case,  put  in  evi- 
dence facts  tending  to  show  that  the  land 
was  not  vacant  at  the  date  of  location,  but 
was   covered  by  the   De  Leon  grant.    The 
plaintiff,   to   sustain    the   prima   facie   case 
made  by  him,  produced  evidence  tending  to 
-show  that  the  land  was  not  within  the  lim- 
its of  the  De  Leon  grant,  and  hence  was  sub- 
ject to  his  location.    Under  this  state  of 
case  the  court  charged  the  Jury  that  the  bur- 
den of  proof  was  upon  the  plaintiff,  and  that. 
If  they  believed  from  the  evidence  the  land 
In  controversy  was  not  within  the  limits  of 
the  De  Leon  grant,  they  would  And  for  the 
plaintiff,  but  If  thpy  found  it  to  be  within 
the  grant  they  would  find  for  the  defend- 
ants,  whether  they  found  the  exact  loca- 
tion of  the  boundaries  of  said  grant  or  not. 
The    Jury    returned   the    following    verdict: 
'Under  the  Instructions  in  the  charge  of  the 
•court  to  the  Jury,  that  the  burden  of  proof 
In  this  case  is  upon  the  plaintiff,  and  not 
being  able  to  agree  upon  the  location  upon 
the  ground  or  the  lines  of  the  Ponce  grant 
as  defined  in  the  orl^nal  Add  notes,  we  agree 
upon  a  verdict  for  the  defendants.'    The  ap- 
pellant complains  that  the  court,  having  In 
«ffect  charged  that  he  had  made  out  a  prima 
facie  case  by  proving  his  location  and  sur- 
vey, erred  In  charging  that  the  burden  was 
upon  him  to  show  that  the  land  was  with- 
out   De    Leon's    lines.    He    further    claims 
that  the  Jury,  being  misled  as  to  where  the 
burden  of  proof  lay,  found  for  the  defend- 
ants upon  a  state  of  facts  which  did  not  en- 
title  them  to  a  verdict    The  whole  ques- 
tion turns  upon  whether  or  not  the  burden 
-of  proving  the  land  vacant,  and  without  the 
Ponce  lines,  which   originally   rested    with 
the  plaintiff,  was  shifted  to  the  defendants 
when  plaintiff  had  made  out  a  prima  facie 
<»8e  upon  the  question.    •   •    •    Whilst  the 
party   having  the  affirmative  of  an  Issue 
holds  the  burden  of  proof,  as  a  general  rule, 
It  is  not  necessary  that  the  issue  should  al- 
ways be  presented  In  an  affirmative  form. 
1  Greenl.  Ev.  {  74.     If  this  were  requisite, 
a  mere  change  In  the  form  of  the  issue 
would  change  the  burden  of  proof,  without 
regard  to  the  substance  and  effect  of  the  is- 
sue.    Much  less  does  the  fact  that  a  defend- 
ant is  forced  to  maintain  the  affirmative  of 
some  fact,  in  disproving  the  plaintiff's  case, 
thltt  upon  him  the  burden  of  proof.    Hence 
the  onus  probandi  In  this  case  was  not  af- 


fected by  the  fact  that,  in  showing  the  land 
to  have  been  vacant  at  the  date  of  plaln- 
tUTs  location,  he  had  to  prove  that  it  was 
not  within  the  lines  of  the  Ponce  grant;  and 
the  defendant  met  the  issue  by  proof  that  It 
was  embraced  within  the  lines  of  that  grant 
That  a  party  does  not  shift  to  his  adversary  the 
burden  of  proof,  by  making  out  a  prima  facie 
case,  is  clear  from  what  we  have  said,  and  is  a 
well-settled  principle.  Blanchard  v.  Young,  11 
Gush.  345,  and  other  authorities  cited  in  said 
opinion.  His  case  must  be  disproved,  but 
when  proof  having  this  tendency  is  produced,  it 
then  becomes  a  qutstlon  whether,  npon  the 
whole  evidence,  the  prima  facie  case  has 
been  successfully  met  by  the  adverse  party. 
If  it  appears  that  the  preponderance  of  tes- 
timony Is  not  in  favor  of  the  party  having 
the  onus,  the  verdict  should  be  against  him. 
If  the  testimony  is  evenly  balanced,  he  has 
failed  to  establish  the  Issue,  but  has  left  It 
doubtful  whether  he  has  sustained  it  or  not 
and  that  doubt  must  Inure  to  the  benefit 
of  his  adversary.  Applying  these  principles 
to  the  case  before  us,  we  find  the  charge  of 
the  court  correct  upon  the  subject  of  the 
burden  of  proof,  and  In  directing  the  Jury  to 
find  for  the  defendants  If  the  land  in  con- 
troversy was  upon  the  De  Leon  grant, 
whether  they  could  locate  Its  boundaries  or 
not  •  •  •"  Under  the  facts  proved  In  this 
case,  it  is  clear  that  the  Ben  Nlz  is  one  of 
the  oldest  locations  made  In  that  neighbor- 
hood. Its  southeast  corner  Is  well  estab- 
lished. The  southwest  comer  is  gone.  But 
the  south  line  of  the  Ben  Nix,  extended  from 
Its  southeast  comer,  the  distance  called  for 
in  the  patent,  not  only  leaves  no  land  be- 
tween the  Nix  and  the  McKInney  surveys, 
but  would  lap  over  a  distance  of  16  or  17 
varas.  So  that  In  fact  there  was  no  vacant 
land  between  the  Ntz  west  line  and  the 
McKInney  and  Jones  east  lines  to  be  cov- 
ered by  appellant's  patent.  We  think  the 
Justice  of  the  case  has  been  clearly  reached. 
We  find  no  error  In  the  Judgment,  and  It  Is 
affirmed. 


LEEDS  V.   REED. 

(Court  of  Civil  Appeals  of  Texas.     May  23, 

1896.) 

Husband  and  Wim— Right  op  Abindoxsd  Wirs 
TO  Sub  Aloxb— Chattbi,  Hoktoaoe — Valid- 
ity OP  Vebbal  Lies— Triau 
1.  A  wife  who  has  been  abandoned  by  her 
husband,  and  left  without  means,  may  sue  for 
community  property   without  joining  her  hus- 
band as  a  party. 

2.  A  parol  agreement  between  tlie  mort- 
gagor and  mortKapee  of  chattels,  by  which  the 
mortgagor  is  permitted  to  exchange  property 
covered  by  the  mortgage  for  other  property, 
which  is  to  be  subject  to  the  mortgage  lien  in 
the  place  of  that  exchanged,  is  valid  as  between 
the  parties,  though  the  property  remains  in  the 
possession  of  the  mortgagor. 

3.  Where,  under  the  pleadings,  an  issue 
was  made  as  to  the  binding  force  of  a  settle- 
ment between  the  parties,  one  party  claiming 
to  have  been  deceived  as  to  the  facts  existing, 
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it  was  the  duty  of  the  court  to  Instmct  the  jiiry 
as  to  such  issue  when  requested,  though  the  in- 
structions aslced  may  have  been  erroneous. 

Appeal  from  Dallas  county  court;  T.  F. 
Nash,  Judge. 

Action  by  Annie  Reed  against  L.  O.  Leeds. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

M.  L.  Dye,  for  appellant.  E.  O.  Harrell 
and  M.  M.  Parks,  for  appellee. 

UGHTFOOT,  C.  J.  The  statement  of  the 
case  by  appellant  Is  adopted,  as  follows: 
This  was  an  action  by  Annie  Reed,  a  mar- 
ried woman,  who  sued,  without  joining  her 
husband,  for  community  property,  consisting 
of  household  furniture  two  sets  of  wag^>n 
harness,  $50  on  account  of  a  horse  trade,  and 
$33  in  money,  which  defendant,  L.  C.  Leeds, 
she  alleges,  failed  to  deposit  in  bank.  She 
alleged  that  defendant,  Leeds,  seized  and 
forcibly  dispossessed  her  of  said  furniture, 
and  converted  said  furniture  and  said  har- 
ness to  his  own  use,  while  said  furniture 
and  harness  were  exempt  from  seizure  for 
debts;  that  said  defendant,  by  falsely  rep- 
resenting to  her  that  be  had  a  mortgage  on 
a  certain  horse,  had  bought  him  for  $50  less 
than  the  real  value;  that  said  defendant  had 
failed  to  deposit  $35  in  bank  to  her  credit 
The  defendant  answered,  and  (1)  excepted 
to  plaintiff's  petition,  because  she  bad  not 
Joined  her  husband  in  this  suit  for  the  com- 
munity property,  nor  made  blm  a  party 
thereto.  This  exception  was  overruled,  and 
the  defendant  excepted.  Defendant  also  an- 
swered (2)  disclaiming  any  interest  in  said 
harness,  and  by  general  denial  of  plaintiff's 
cause  of  action.  (3)  That  defendant  bought 
the  horse  in  question  from  plaintiff  for  $63, 
giving  her  $35  in  money,  and  crediting  her 
husband  with  the  remainder;  that  after  he 
had  bought  the  horse,  and  before  he  had  de- 
posited the  $33  in  bank,  he  discovered  that 
one  Henry  Hatcher  had  a  mortgage  for  $30 
on  the  horse,  and  that  defendant  then  retain- 
ed the  $30  until  plaintiff  and  Hatcher  could 
settle  in  regard  to  the  mortgage.  (4)  That, 
in  regard  to  tha  furniture  sued  for,  defend- 
ant alleged  that  it  was  bis  own  property,  but 
had  been  embezzled  by  plaintlCTs  husband 
wliile  In  the  employment  of  defendant.  (5) 
Defendant,  Leeds,  further  alleged  that,  prior 
to  the  institution  of  this  suit,  plaintiff  and 
defendant  bad  a  settlement  of  all  matters  in- 
volved In  this  suit,  whereby,  among  other 
things,  plaintiff  was  to  return  to  defendant 
said  furniture,  and  sell  him  said  horse  for 
fU."),— $35  in  cash,  and  the  remainder  to  be 
credited  on  her  husband's  indebtedness  to 
defendant,  and,  by  the  terms  of  said  settle- 
ment, defendant  was  to  release  certain  liens 
held  by  him  on  certain  other  furniture  and 
another  horse  of  plaintiff  and  her  husband; 
that  plaintiff,  in  compliance  with  the  terms 
of  said  settlement,  did  deliver  to  defendant 
the  furniture  and  borse  In  controversy,  and 


accepted  the  $35  cash  payment  on  said  horse, 
and  accepted  the  release  on  said  borse  and 
furniture;  and  that  the  terms  of  said  settle- 
ment were  fully  complied  with  and  executed 
by  both  plaintiff  and  defendant  before  the 
Institution  of  this  suit.  The  result  of  the 
suit  was  a  verdict  for  plaintiff  for  $75.  from 
which  tbis  appeal  is  taken. 

1.  The  first  assignment  of  error  presented 
complains  of  the  ruling  of  the  court  In  over- 
ruling the  demurrer  of  defendant  to  plain- 
tiff's petition,  on  the  ground  that  it  shows 
that  plaintiff  is  a  married  woman,  and  is  not 
Joined  by  ber  husband  In  the  suit.  It  fully 
appears  that  plaintiff  had  been  abandoned 
by  ber  husband,  and  left  without  means. 
The  property  in  controversy  was  a  part  of 
the  community  estate,  and,  under  this  state 
of  facts,  the  wife  has  the  right  to  maintain 
the  suit  without  being  Joined  by  the  hus- 
band. 

2.  It  appears  from  the  undisputed  evidence 
that  the  husband  of  appellee,  Annie  Reed, 
was  employed  by  defendant,  and  absconded, 
leaving  bis  wife  nnprovided  for,  and  his 
business  with  bis  employer  ursettled;  that 
the  latter  visited  Mrs.  Heed,  with  the  view 
of  obtaining  some  kind  of  a  settlement  of 
her  husband's  business;  and  that  they  en- 
tered into  an  agreement,  which  appellee 
claimed  was  wrongfully  obtained  from  her, 
without  a  knowledge  of  the  facts,  and  she 
afterwards  brought  this  suit  against  ap- 
pellant. Among  other  things  attempted  to 
be  settled  between  the  parties  was  a  mort- 
gage debt  claimed  to  be  due  by  Mr.  Reed  to 
appellant  upon  a  certain  horse.  It  is  alleged 
by  appellee  In  this  case  that  appellant  claim- 
ed to  hold  a  mortgage  upon  a  certain  borse 
left  by  ber  husband  to  secure  a  debt  of  $.'>0. 
when.  In  fact,  no  such  mortgage  existed.  On 
the  other  band,  appellant  asserts  that  he 
held  a  written  mortgage  upon  a  horse  In  the 
possession  of  Reed  to  secure  his  debt  of  ^>i\ 
and  that,  by  mutual  agreement  between  him- 
self and  Reed,  the  latter  was  allowed  to  ex- 
change the  borse  for  another,  with  the  under- 
standing that  the  new  borse  should  take  the 
place  of  the  original  horse  described  In  the 
mortgage,  and  be  subject  to  the  lien  to  se- 
cure the  debt.  The  court  charged  the  Jury, 
In  substance,  that  this  agreement  would  not 
create  a  lien  on  the  horse  acquired  by  the 
exchange,  unless  the  mortgagee  all  the  time 
kept  possession  of  the  animal.  Tbis  charge 
is  complained  of  by  proper  assignment,  but 
neither  appellant  nor  appellee  has  cited  any 
authority  upon  it.  The  question  as  to  wheth- 
er such  an  agreement  would  constitute  a  lien 
on  the  new  borse,  as  against  creditors  or 
purchasers  from  the  mortgagor,  has  been 
ably  discussed  by  the  supreme  court  of  Ten- 
nessee in  a  recent  opinion  by  Judge  Wilkes, 
in  the  case  of  Rodes  v.  Haynes.  33  S.  W.  504: 
and,  after  reviewing  the  authorities  on  both 
sides,  the  court  reaches  the  conclusion  that, 
as  against  creditors  or  purchasers  from  the 
mortgagor,   such   a   substitution   would  not 
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create  a  valid  Uen;  but  the  court  aaya:  '^n- 
qaeetlonably,  such  a  anbatltution  would  be 
good  between  the  parties."  There  being  no 
question  In  this  case  concerning  purctaasers 
or  creditors,  and  the  only  controversy  being 
between  the  wife  of  Reed,  representing  the 
eommnnlty  estate,  and  the  mortgagee,  we 
see  no  reason  why  the  parties,  among  them- 
selves, coQld  not,  by  contract,  release  the 
horse  originally  mortgaged,  and  create  a  val- 
id Uen  upon  the  substituted  horse.  1  Cob- 
boy,  Gbat.  Mortg.  {  13;  Jones,  Chat  Mortg. 
i  2;  Loyd  v.  Currin,  3  Humph.  482;  Marx  v. 
Davis,  56  MlBB.  747;  Berghofl  v.  McDonald, 
87  Ind.  549;  Fowler  v.  HofTman,  81  Mich. 
215;  3  Am.  &  Eng.  Bnc.  Law,  179,  citing 
Sharpe  v.  Pearce,  74  N.  C.  000;  Bums  v. 
Campbell,  71  Ala.  271.  (We  have  not  access 
to  the  last  two  cases.)  The  court  erred  In 
Its  charge  In  holding  that  It  was  necessary 
that  the  mortgagee  must  have  been  in  con- 
tinuous possession  of  the  substituted  horse 
in  order  to  create  a  valid  lien  between  the 
parties. 

3.  Under  the  sixth  assignment  of  error,  ap- 
pellant complains  of  the  following  charge: 
"If  yon  find  th^t  the  new  furniture  was  or 
was  not  defendant's,  you  will  find  for  plain- 
tiff the  market  value  of  old  furniture  at  the 
time  and  in  the  condition  In  which  it  was 
delivered  to  defendant's  house,  when  plain- 
tiff's husband  made  the  exchange."  This 
charge  was  erroneous,  and  calculated  to  con- 
fuse the  Jury.  Under  plaintiff's  pleadings, 
she  set  up  what  she  claimed  to  be  a  conver- 
sion of  the  new  set  of  furniture  by  defend- 
ant. The  latter  answered,  claiming  that  1 
Reed,  while  acting  as  his  agent,  tooic  from 
defendant's  store  a  new  set  of  furniture,  and 
left  in  its  place  an  old  set;  and  that,  by  con- 
sent of  Mrs.  Reed,  defendant  had  taken 
away  from  her  house  the  new  set.  The  tes- 
timony tended  to  show  that  Reed  did  make 
an  exchange  of  furniture  with  defendant 
without  his  knowledge  or  consent,  but  the 
latter  had  repaired  and  sold  the  old  set  of 
furniture,  realizing  about  f20  for  it;  that, 
after  Reed  absconded,  defendant  had  taken 
away  the  new  set,  by  Mrs.  Reed's  consent, 
and  it  was  claimed  by  the  latter  that  he  did 
not  pay  her  the  value  of  the  old  set  of  furni- 
ture. She  was  entitled  to  this  under  the 
facts  contained  in  the  record,  but  it  may  be 
necessary  to  replead  in  order  to  recover  it, 
and,  as  the  facts  may  be  different  on  another 
trial,  we  will  express  no  further  opinion  up- 
on that  question.  The  above  charge  was  de- 
fective, in  this:  that  even  if  the  Jury  should 
find  that  the  new  furniture  was  not  defend- 
ant's, which,  under  the  pleadings,  would  au- 
thorize its  recovery  by  plaintiff,  still  they 
were  instructed  to  find  for  plaintiff  the  value 
of  the  old  set. 

4.  Appellant  complains  that  the  court  re- 
fused his  special  charges  in  regard  to  a  set- 
tlement between  the  parties.  While  such 
special  instructions  did  not  conform  in  every 
respect  to  the  law  governing  the  case,  yet 


they  were  sufficient  to  call  the  attention  of 
the  court  to  the  question,  and  the  Jury  should 
have  been  Instructed  upon  that  point.  If 
the  settlement  was  entered  Into  by  the  par- 
ties, and  all  the  facts  were  equally  known  to 
them,  and  it  was  fairly  and  justly  made,  it 
would  be  mutually  binding  upon  them;  but 
If  the  facts  were  not  known  to  Mrs.  Reed, 
and  she  was  induced  by  appellant  to  enter 
into  a  settlement  which  was  unfair  or  un- 
just, she  can  maintain  h&r  suit,  and  set  It 
aside,  and  recover  what  is  justly  due. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial.     Reversed  and  remanded. 


8BIP  V.  GRINNAN  et  al.i 
(Court  of  Civil  Appeals  of  Texas.     March  7, 

1886.) 
Dsso  or  TRDST—FosBCLOsQBt— Fraud  of  Trds- 

TBB— BviDENOB — iMADBQCAOT  0»    PhIOB. 

L  The  fact  that  a  purchaser  at  a  sale  un- 
der a  trust  deed  had  acted  as  intermediary  in 
making  the  loan  which  the  deed  was  given  to 
secure  did  not  render  his  purchaBe  f  randuient  as 
against  the  grantor;  be  being  the  agent  of  the 
borrower,  and  not  of  the  loan  company. 

2.  The  fact  that  land  sold  for  less  than  its 
worth,  at  foreclosure  sale  under  a  trust  deed, 
is  not  conclusive  evidence  of  frand  on  the  part 
of,  or  collusion  l>etween,  the  purchaser  and  the 
trustee,  requiring  the  sale  to  be  set  aside. 

3.  A  trustee's  sale  will  not  be  set  aside  for 
the  reason  that  the  trustee,  when  he  sold  the 
property,  knew  that  the  grantor  in  the  trust 
deed  was  not  represented  at  the  sale,  and  that 
if  the  sale  were  made  under  the  circumstances 
the  property  would  probably  be  sacrificed;  it 
appearing  that  the  grantor's  agent,  who  order- 
ed the  sale,  knew  the  date  on  which  It  was  to 
take  place. 

Error  from  district  court,  Kaufman  coun- 
ty; J.  E.  Dillard.  Judge. 

Action  by  A.  N.  Selp  against  J.  S.  Grinnan 
and  others  to  set  aside  a  sale  of  lands  under 
a  trust  deed.  There  was  a  judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Alexander,  CHark  &  Hall,  for  plaintiff  in 
error.    J.  O.  Terrell,  for  defendants  in  error. 

LIGHTFOOT,  O.  J.  This  suit  was  In- 
stituted November  9,  1893,  by  the  plaintiff 
In  error,  A.  N.  Selp,  to  set  aside,  vacate, 
and  annul  the  sale  of  two  tracts  of  land  in 
Blaufman  county:  said  sale  having  been 
made  by  one  of  the  defendants  in  error,  3. 
W.  Otsh,  as  trustee  In  a  certain  deed  of 
trust,  to  defendant  In  error  J.  S.  Grinnan, 
November  7,  1893.  The  material  facts  in 
rejrard  to  the  traDPactlon  are  set  out  in  the 
conclusions  of  fact  found  by  the  court  be- 
low, which  are  as  follows:  "(1)  I  find  that 
In  January,  ISSfi,  W.  A.  Mulkey  and  wife 
executed  to  Jas.  L.  Lombard  a  note  or  bond 
for  $2,000,  with  interest  coupons  of  $70  each 
thereto  attached,— one  of  said  coupons  ma- 
turing semiannually  on  the  Ist  day  of  Feb- 

1  Writ  of  error  denied  by  supreme  court. 
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mary  and  Augnst,— and  that  to  aecure  said 
note  they  executed  a  trust  deed  to  Jno.  W. 
Oish,  as  trustee,  covering  the  two  tracts 
of  land  In  controversy,  which  trust  deed  pro- 
vided that.  If  default  should  be  made  in  tho 
payment  of  any  of  said  coupons,  the  whole 
debt  should,  at  the  election  of  the  holder 
of  said  note,  mature.  (2)  That  soon  after- 
wards said  payee  transferred  said  note,  with 
attached  coupons,  for  valuable  considera- 
tion, and  without  recourse,  to  A.  N.  Seip, 
plaintiff  herein.  (3)  That  said  Mulkey  de- 
faulted in  the  payment  of  the  interest  cou- 
pon maturing  August  1,  1893,  and  that  after 
some  correspondence  the  plaintiff,  A.  N. 
Seip,  early  in  October,  1893,  sent  the  pa- 
pers in  the  case  to  his  agents,  the  J.  B.  Wat- 
kins  Land-Mortgage  Ck>mpany,  at  Dallas, 
Texas,  with  instructions  to  have  said  trust 
deed  foreclosed,  and  said  land  sold  there- 
under. (4)  That  on  October  11,  1893,  one 
W.  B.  Wilkins,  an  employ^  of  J.  B.  Wat- 
kins  Land-Mortgage  Company,  and  Intrust- 
ed by  It  with  authority  in  such  matters, 
carried  said  papers  to  the  trustee,  Jno.  W. 
Gish,  and  requested  him  to  sell  said  land 
under  said  deed  of  trust,  and  that  said  WU- 
klns  and  Gish  examined  the  calendar  in  the 
office  of  said  Gish,  and  found  there  was 
time  to  post  the  notices  as  required  by  said 
trust  deed,  and  to  make  the  sale  on  Tues- 
day, November  7,  1893,  and  so  agreed;  that 
said  Wilkins  did  not  request  the  said  Gish 
to  have  said  lands  bid  in  for  plaintlfF,  but 
told  blm  to  make  the  sale,  and  that  the  J. 
B.  Watkins  Land-Mortgage  Company  would 
attend  to  the  matter;  that  the  reason  for 
asking  said  Gish  to  make  the  sale  was  that 
under  said  trust  deed  no  one  else  could 
make  such  sale  until  said  Gish  had  failed 
or  refused  to  act  (5)  That,  In  pursuance  of 
said  agreement  with  WUklns,  said  Gish  post- 
ed notices  as  required  by  said  deed  of  trust, 
and  on  Tuesday,  November  7,  1803,  at  the 
courthouse  door  in  Kaufman,  Kaufman 
county,  Texas,  In  the  usual  way,  and  at  the 
usual  hour  for  public  sales,  and  at  a  time 
when  other  sales  were  being  made,  and  In 
the  presence  of  a  number  of  people,  vari- 
ously estimated  at  from  ten  to  thirty,  sold 
said  lands  to  the  defendant  J.  S.  Grlnnan, 
upon  his  bid  of  $500,  the  same  being  the 
only  bid  made  for  said  property.  (6)  That 
said  sale  was  fairly  and  lawfully  made,  and 
that  there  was  no  conspiracy  or  collusion 
between  said  Grlnnan  and  said  Glsb,  or  any 
other  person  or  persons,  regarding  same, 
and  that  said  land  was  fairly  and  honestly 
sold  by  said  Gish,  and  bought  by  said  Grln- 
nan, at  the  price  stated.  (7)  That  said  lands 
at  the  time  of  said  sale  were  of  the  market 
value  of  about  $3,500,  but  that  there  was 
an  adverse  claim  to  the  trust  deed  against 
80  acres  thereof,  of  the  value  of  $1,200,  by  a 
party  In  possession  of  said  80  acres  at  said 
time,  and  that  said  Grlnnan  had  been  In- 
formed of  said  adverse  claim.  (8)  That  not 
only  W.  B.  WUklns,  but  M.  J.  Dart,  general 


manager  of  the  3.  B.  Watkins  Land-Mort- 
gage Company  in  Texas,  knew  of  the  time 
set  for  sale,  and  that  it  was  through  their 
negligence  and  carelessness  that  no  one  was 
present  to  represent  the  plaintiff,  A.  N. 
Seip,  at  said  sale.  (9)  That  Immediately 
after  said  sale  said  Grlnnan  paid  to  the  trus- 
tee, Gish,  the  amount  of  his  bid,  and  that  on 
the  next  day  said  Gish,  as  trustee,  executed 
to  said  Grlnnan  his  deed  therefor.  (10> 
That  on  November  9,  1893,  said  Gish  ten- 
dered the  proceeds  of  said  sale  to  plaintUTs 
agents,  who  declined  to  accept  the  same, 
and  brought  this  suit" 

1.  In  his  first  and  second  assignments  of 
error,  plaintiff  In  error  contends  that  the 
court  erred  in  refusing  to  set  aside  the  trus- 
tee's sale  because  the  purchase  of  the  prop- 
erty by  the  defendant  In  error  Grlnnan  was 
fraudulent  in  this:  That  he  was  the  locat 
agent  in  Elaufman  county,  obtained  the  loan 
for  the  borrower,  Mulkey,  and  looked  after 
the  payment  of  Interest  as  It  became  due, 
for  which  services  he  was  paid,  and  that 
he  knew  when  he  purchased  the  property  se- 
curing the  loan  of  Mulkey  that  said  Mulkey 
was  Insolvent  and  that  the  only  opportunity 
the  owner  of  the  note  had  to  collect  the  debt 
was  to  make  It  out  of  the  property;  that  he 
purchased  the  property  for  $500,  when  he 
knew  that  It  was  worth  $4,000  and  that  the 
debt  of  the  plaintiff  was  $2,000.  And.  sec- 
ond, because  of  collusion  between  the  trus- 
tee, Gish,  and  the  defendant  Grlnnan,  where- 
by the  plaintiff's  security  was  sold  out  for 
a  grossly  inadequate  consideration.  Neither 
of  these  assignments  of  error  is  sustained 
by  the  facts.  It  does  not  appear  that  the 
defendant  Grlnnan  was  the  local  agent  of 
plaintiff  In  error,  or  of  the  original  party 
who  loaned  the  money,  but  that  be  in  fact 
acted  for  Mulkey  In  procuring  the  loan, 
which  would  not  prevent  him,  in  any  wayi 
from  purchasing  the  property,  if  he  desired 
to  do  BO,  when  It  was  sold.  The  facts  show 
no  collusion  whatever  between  Gish  and 
G-rinnan  for  the  purpose  of  defrauding  plain- 
tiff, and  there  is  not  the  slightest  evidence  of 
such  fraud  shown  In  the  testimony.  The 
simple  fact  that  the  property  sold  at  forced 
sale  for  less  than  its  real  value,  or  for  less 
than  plaintiff's  debt,  would  not  of  Itself  be 
sufficient  to  authorize  the  court  to  set  the 
sale  aside. 

2.  The  third  assignment  of  error  is  based 
upon  the  same  grounds  as  the  first  and  sec- 
ond, above  mentioned. 

3.  The  fourth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  rendering  judg- 
ment for  the  defendant  because  the  debt  had- 
not  been  declared  due  by  the  plaintiff,  or  his 
authorized  agents,  on  account  of  defiiult  In 
the  payment  of  Interest  without  which  the 
said  trustee  could  not  lawfully  make  said 
sale,  and  because  the  trustee  had  not  been 
requested  or  authorized  to  sell  said  property 
under  said  trust  deed  on  November  7,  1893; 
hence  the  same  was  not  valid,  and  should 
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hare  been  set  aside."  It  was  provided  in 
said  deed  of  trust  that  if  said  W.  A.  Mulkey 
and  wife  shoald  fall  or  neglect  to  pay,  or 
canse  to  be  paid,  the  principal  note,  or  the 
Interest  notes  attached  thereto,  or  any  part 
thereof,  when  the  same  became  due  and  pay> 
able,  then  the  whole  amount  secured  by  the 
said  deed  of  trust  should  become  due  and 
payable  at  once,  without  notice,  at  the  elec- 
tion of  the  holder  of  the  notes;  and  the  trus- 
tee, John  W.  Gish,  was  authorized,  at  the  re- 
quest of  the  holder  of  the  notes,  at  any  time 
after  such  default,  to  sell  the  property.  It 
was  further  provided  that,  in  case  of  sale  by 
such  trustee,  "all  prerequisites  about  the  sale 
shall  be  presumed  to  have  been  performed," 
and  that,  in  any  conveyance  given  thereun- 
der, all  statements  of  fact  or  other  recitals 
made  as  to  the  nonpayment  of  the  money  se- 
cured or  advanced,  or  the  breach  of  any  cove- 
nant in  said  deed  of  trust  contained,  or  as  to 
the  request  of  the  trustee  to  enforce  the  trust, 
etc.,  "shall  be  taken,  in  all  courts  of  law  and 
equity,  as  prima  facie  evidence  that  the  facts 
60  recited  are  true."  The  sale  was  regularly 
and  legally  made  by  the  trustee  under  the 
deed  of  trust,  and  the  deed  executed  by  him 
to  Grinnau,  the  purchaser  at  such  sale,  is  in 
conformity  with  the  terms  of  the  trust  deed, 
be  having  fully  paid  the  purchase  money. 
The  facta  further  show  that,  after  the  August 
coupon  for  Interest  became  due,  plalntiCt  in 
error  sent  said  notes,  with  the  deed  of  trust, 
to  the  J.  B.  Watkins  Land-Mortgage  Com- 
pany, with  instructions  to  have  the  deed  of 
trust  foreclosed,  and  that  said  mortgage  com- 
pany, through  its  legally  authorized  agent, 
placed  the  deed  of  trust  in  the  hands  of  the 
trustee,  with  instructions  to  foreclose  the 
same.  It  further  appears  that  the  mortgage 
company  knew  of  the  advertisement  of  the 
property  for  sale,  not  only  by  its  agent  who 
placed  the  trust  deed  In  the  hands  of  the  trus- 
tee for  foreclosure,  but  that  its  general  man- 
ager, M.  J.  Dart,  also  knew  of  such  advertise- 
ment under  said  deed  of  trust.  If  the  plain- 
tiff in  error  desired  to  bid  on  said  property, 
he  should  have  taken  the  proper  steps  to  have 
done  so  at  the  sale;  and,  having  allowed  the 
property  to  be  sold  under  the  trust  deed  with- 
out having  done  so,  he  cannot  be  heard  to  set 
the  sale  aside  merely  because  the  property 
failed  to  bring  enough  to  satisfy  his  debt 

4.  The  fifth  assignment  is  that  the  court 
erred  in  holding  that  the  property  which  sold 
for  $500  at  trustee's  sale  was  worth  at  the 
time  of  the  sale  $3,500,  and  that  there  was  an 
adverse  claim  against  80  acres  thereof,  val- 
ued at  $1,200.  There  was  testimony  tending 
to  show  that  prior  to  the  sale  one  Mr.  Bibb 
claimed  that  he  bad  conveyed  to  Mulkey  80 
acres  of  the  property  in  controversy,  and  that 
the  same  was  his  homestead.  The  values  of 
the  properties  were  variously  estimated,  and, 
from  the  whole  testimony,  we  cannot  say 
that  the  estimate  of  value  found  by  the  court 
was  not  correct.  The  defendant  Grlnnan  tes- 
tified that  he  was  notified  of  the  Bibb  claim 


on  the  day  of  sale,  a  short  time  before  the 
sale  was  made,  and  that,  under  the  circum- 
stances, $500  was  a  reasonable  price  for  the 
property,  with  the  Bibb  claim  unsettled. 

6.  Under  the  sixth  assignment  of  error, 
plaintiff  in  error  claims  that  the  court  erred 
in  holding  that  he  (Seip)  wrote  the  J.  B.  Wat- 
kins  Land-Mortgage  Company  in  October, 
1893,  Instructing  them  to  have  the  deed  of 
trust  foreclosed  and  said  land  sold  thereun- 
der, because  it  is  claimed  that  the  testimony 
does  not  show  that  he  ever  declared  the  debt 
due,  or  that  he  requested  the  properly  sold. 
The  original  letter  and  correspondence  be- 
tween plaintiff  In  error  and  the  J.  B.  Watkins 
Land-Mortgage  Company  when  said  trust 
deed  was  seat  to  said  company  was  not  in- 
troduced in  evidence  by  plaintiff  in  error,  and 
the  correspondence  was  in  the  hands  of  plain- 
tiff in  error  and  his  agents;  but  it  does  ap- 
pear from  subsequent  correspondence  be- 
tween the  parties  that  such  deed  of  trust  was 
sent  for  foreclosure,  and  that  it  was  the  full 
purpose  and  intention  both  of  plaintiff  in  er- 
ror and  his  agents  to  foreclose  the  deed  of 
trust  It  further  appears  that  the  trustee 
was  instructed  through  such  agents  to  fore- 
close, and  that  the  general  manager  of  the 
J.  B.  Watkins  Land-Mortgage  Company  knew 
that  the  said  property  was  being  advertised 
for  sale  by  tbe  trustee.  Under  such  circum- 
stances, the  court  was  Justified  in  concluding 
that  the  plaintiff  in  error  instructed  his 
agents  to  foreclose  on  the  property  under  said 
deed  of  trust. 

6.  Under  the  seventh  and  eighth  assign- 
ments of  error,  the  plaintiff  in  error  com- 
plains that  the  court  erred  in  refusing  to  set 
aside  the  sale,  because  the  evidence  shows 
that  the  trustee,  when  be  sold  the  property, 
knew  that  the  plalntifF,  for  whose  benefit  he 
claims  to  have  been  making  the  sale,  was  not 
represented  at  the  sale,  and  that  If  the  same 
was  then  made  the  property  would  be  sacri- 
ficed. This  question  might  properly  enter  in- 
to a  suit  between  the  plaintiff  in  error  and 
his  agent  but  cannot  have  any  place  in  a 
suit  of  this  character,  against  the  purchaser 
of  the  property,  where  the  object  is  to  set 
aside  the  sale.  We  find  no  error  in  the  Judg- 
ment, and  it  is  alhrmed. 

Additional  Conclusions  of  Fact 

(May  2,  1896.) 

At  the  request  of  appellant's  counsel,  the 
court  finds  the  following  additional  conclu- 
sions of  fact:  Appellee  J.  S.  Orinnan  was 
a  broker,  and  as  such  sent  In  the  application 
made  out  by  Mulkey  for  the  loan  in  the  Lom- 
bard Investment  Company,  in  controversy 
in  this  case,  upon  the  security  stated  in  the 
application  set  out  m  the  record.  Mr.  Mar- 
maduke,  an  agent  of  the  company,  was  pres- 
ent when  they  wrote  out  the  application. 
Orlnnaa  was  not  the  agent  of  the  company, 
but,  'Uke  other  real-estate  brokers  and  loan 
agents,  he  frequently  brought  in  applications 
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of  parties  for  loans,  some  of  which  were  ac- 
cepted, and  others  rejected.  In  this  way  he 
had  brought  In  a  great  many  applications  to 
the  Lombard  Investment  Company.  The 
lout  In  this  case  was  not  made  upon  any  rep- 
resentation or  report  of  Grlnnan,  but  after 
the  application  was  filed  it  was  costomaiy 
for  the  officers  of  the  company  to  talk  over 
with  him  the  advisability  of  making  a  loan, 
before  sending  on  the  Inspector  to  examine 
the  land.  Xhe  loans  were  made  upon  the  re- 
port of  the  Inspector.  When  the  matter  was 
closed  up  the  Lombard  Investment  Company 
paid  Grinnan  3  per  cent,  which  was  the  cus- 
tomaty  per  cent,  paid  all  brokers  when  loans 
were  made  on  applications  presented  by 
them.  Grinnan  was  doing  a  general  real-es- 
tate, loan,  and  Insurance  business  in  Kauf- 
man county,  and  sent  applications  for  loans 
to  other  companies,  as  well  as  to  the  Lom- 
bard Investment  Company.  The  latter  had 
made  25  or  30  loans  upon  applications  sent 
in  by  Grinnan.  When  the  interest  was  due 
upon  this  loan,  Gish,  the  agent  of  the  Lom- 
bard Investment  Company,  wrote  to  Grinnan, 
asldng  if  Mulkey  would  pay  the  Interest; 
and,  after  seeing  Mulkey,  Grinnan  wrote 
back  that  he  did  not  think  he  would  do  so. 
The  previous  Installments  of  interest  had 
been  sent  in  by  Grinnan,  who  assisted  Mul- 
key In  raising  the  money.  At  the  time  the 
application  for  the  loan  was  made,  there  was 
already  a  lien  upon  the  land  to  secure  a  loan 
in  the  Equitable  Mortgage  Company,  and  this 
application  was  made  to  take  up  that  loan. 
Grinnan  had  never  seen  the  land  at  that  time, 
and  did  not  know  it  He  was  the  notary  pub- 
lic who  took  the  acknowledgement  to  the  deed 
of  trust  given  by  Mulkey  after  the  loan  was 
accepted  by  the  company.  In  the  application 
for  the  loan  the  property  was  appraised,  un- 
der oath,  by  T.  H.  Bibb  and  T.  H.  Bibb,  Jr., 
at  $9,000,  exclusive  of  buildings,  and  the 
buildings  at  $500.  There  was  some  conflict 
In  the  evidence  as  to  the  value  of  the  prop- 
erty at  the  trial  below,  and  we  think  the  val- 
ue found  by  the  court  was  fairly  supported 
by  the  evidence.  The  price  paid  by  Grinnan 
at  the  sale  ($500)  was  an  inadequate  consid- 
eration, and  much  less  than  the  real  value  of 
the  property;  but  he  was  not  the  agent  of 
appellant,  Seip,  and  bad  a  perfect  right  to 
buy  at  the  sale,  and  was  guilty  of  no  fraud  or 
collusion  in  making  the  purchase,  so  that  we 
cannot  see  that  the  exact  value  of  the  prop- 
erty Is  a  matter  of  much  consequence.  If 
appellant  desired  to  bid  in  the  property  at  the 
sale.  In  order  to  protect  his  interests,  he 
should  have  been  there,  or  bad  a  representa- 
tive there  to  look  after  it.  The  sale  being  in 
all  respects  fair,  appellant  cannot  set  it  aside 
merely  on  the  ground  of  Inadequacy  of  price. 
We  find  the  above  additional  conclusions,  and 
cannot  go  further  into  details  In  the  testi- 
mony, but  appellant  can  take  up  all  the 
facts,  if  necessary,  in  aiding  the  supreme 
court  to  determine  the  merits  of  the  contro- 
versy. 


GRAY  et  al.  v.  DALLAS  TERMINAL  RAIL- 
WAY &  UNION  DEPOT  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  28, 
18960 

KOHICIPAL  COKFOBATIOM*  — ORDISASCE— UsB  OW 
BTKBST  BT    UaIUKuAD    COMPAiil  — COSSBNT    or 

Abcttino  Ownbrs  —  Compensation  —  Damages 
—  luPEAcaiNO  Okuinaxos  fob   Fuacu  —  Kvi- 

DEXCB. 

1.  Tlie  fact  that  an  ordinance  ^rantinK  a 
privilege  to  construct  and  operate  a  railway  is 
not  stttlicieutiy  apecilic  to  indicate  all  the  streeta 
over  which  the  Hue  is  to  run  does  not  render 
the  franchise  void  as  to  those  streets  clearly 
specified. 

2.  An  ordinance  which,  in  one  section, 
grants  to  a  railroad  company  the  right  of  way 
over  certain  streets,  and  in  another  section  au- 
thorizes it  to  construct  roandhonses  and  shop^ 
with  all  sidetracks  and  switching  faciUties,  and 
to  erect  necessary  sheds  and  depots,  does  not 
give  the  company  a  right  to  place  the  improve- 
ments mentioned  in  the  latter  section  in  the 
streets. 

3.  Where  a  dty  council,  in  accordance  with 
the  charter,  has  granted  to  a  railroad  company 
a  right  of  way  over  certain  streets,  the  fee  of 
which  is  in  the  public,  the  owners  of  a  ma- 
jority of  front  feet  having  consented  to  the 
grant,  the  appropriation  of  such  way  is  not  a 
'^taliLiug,"  witnin  Const,  art.  1,  |  17,  requiring 
compensation  to  be  first  made. 

4.  Where  the  owners  of  a  majority  of  front 
feet  are  willing  that  a  railroad  should  be  con- 
structod  along  the  street,  and  the  city  council 
has  given  its  consent,  as  provided  by  charter, 
equity  will  not  enjoin  the  building  of  such  road 
on  the  ground  that  it  will  damage  the  property 
of  abutting  owners,  but  will  leave  such  owners 
to  their  legal  remedy. 

5.  In  an  action  to  enjoin  the  construction 
of  a  railroad  in  the  streets  of  a  dty,  it  was  not 
error  to  exclude  testimony  that  the  ordinance 
granting  such  privilege  was  obtained  by  false 
and  fraudulent  representation  to  the  effect  that 
the  owners  of  a  majority  of  front  feet  were 
willing,  the  court  having  charged  that  the  or- 
dinance was  void  as  to  those  streets  along 
which  the  owners  of  a  majority  of  front  feet 
were  not  willing,  and  having  admitted  evidence 
to  show  the  willingness  or  unwillingness  of 
such  owners. 

6.  In  an  action  to  enjoin  the  construction 
of  a  railroad  in  the  streets  of  a  city  on  the 
ground  that  a  majority  of  the  owners  of  front 
feet  along  the  proposed  route  were  not  willing, 
the  written  consent  of  the  equitable  owners  of 
certain  adjoining  property  was  properly  admit- 
ted, the  holder  of  the  IckuI  title  having  declined 
to  express  himself  as  being  willing  or  unwill- 
ing. 

7.  The  mere  fact  that  several  railroad  com- 
panies have  been  granted  rights  of  way  over 
a  street  previously  dedicated  to  the  public,  does 
not  taiie  away  its  character  as  a  street,  so  as 
to  allow  other  companies  to  lay  trades  therein 
against  tlie  wishes  of  the  owners  of  a  majority 
of  front  feet. 

Appeal  from  district  court,  Dallas  county; 
B.  E.  Burke,  Judge. 

Action  by  Mitch  Gray,  administrator  of  S. 
H.  Cockrell,  deceased,  to  enjoin  the  Dallas 
Terminal  Railway  &  Union  Depot  Company 
from  constructing  and  operating  a  railway 
and  telegraph  line  over  certain  streets.  The 
Missouri,  Kansas  &  Texas  Railway  Company 
and  others  Intervened,  and  adopted  the  alle- 
gations of  the  petition,  and  from  a  Jndgnient 
for   defendant,   plaintlfl!   and    O.   Kannady, 
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who  Intervened  as  guardian  of  Clarence  and 
Louisa  Cockrell,  minors,  appeal.     Modified. 

Cobb  &  Avery,  for  appellants.  Siniklns  & 
Slmklns,  for  appellee. 

LIGHTFOOT,  C.  J.  The  following  state- 
ment of  appellants  is  adopted:  This  was  a 
snit  by  Mitch  Gray,  administrator  of  Mrs.  S. 
H.  Cockrell,  against  appellee,  to  enjoin  appel- 
lee from  constructing  and  operating  a  double- 
track  steam  railway  and  telegraph  line  along 
and  over  North  Market  street,  South  Lamar 
street.  Water  street,  Broadway  street,  and 
South  Austin  street,  in  the  city  of  Dallas. 
Tbe  plaintiff  alleged  that  under  its  charter 
the  city  of  Dallas  had  no  authority  to  grant 
permission  to  defendant  to  build  its  road  over 
these  streets,  unless  the  owners  of  a  ma- 
jority of  the  front  feet  of  property  on  each 
street  were  willing;  that  on  February  5, 
18S^.  tbe  city  council  of  the  city  of  Dallas 
passed  an  ordinance  granting  this  permission, 
and  that  said  owners  were  not  willing.  He 
set  out  the -owners  of  the  property  on  each 
street  who  were  not  willing,  specifying  tbe 
front  feet  owned  by  each;  and,  among  others, 
he  alleged  that  H.  C.  Coke  owned,  as  trustee, 
l,Oi&/li  front  feet  on  South  Austin  street, 
and  the  Missouri  Kansas  &  Texas  Railway 
Company  and  the  Texas  &  Pacific  Railway 
(Company  certain  front  feet  on  Broadway 
street.  He  also  alleged  that  this  ordinance 
was  passed  and  approved  by  reason  of  the 
fraudulent  representations  of  defendant  in 
presenting  to  the  city  council  that  the  owners 
of  a  majority  of  the  front  feet  were  willing. 
He  also  alleged  that  the  property  owned  by 
the  estate  on  these  streets  would  be  dam- 
aged 910,000  by  the  building  of  this  road. 
The  Missouri,  Kansas  &  Texas  Railway 
Company,  Texas  &  Pacific  Railway  Com- 
pany, F.  M.  Cockrell,  Alex.  Cockrell,  Ettle 
C«ckrell,  Mrs.  G.  Kannady,  guardian  of  Clar- 
ence and  Louisa  Cockrell,  and  E.  S.  Edwards 
were  allowed  to  intervene  and  adopt  the  al- 
legations of  plaintiff's  petition.  The  defend- 
ant denied  all  the  allegations  of  plaintiff  and 
interveners;  Justified  its  acts  under  said  ordi- 
nance of  February  5,  1895,  a  copy  of  which 
was  attached  to  its  answer;  claimed  that 
Bmadway  street  was  used  exclusively  by  rail- 
roads, and  was  a  railroad  highway,  and  that 
the  consent  of  tbe  owners  of  the  property  on 
it  was  not  necessary;  and  that  Mrs.  S.  H. 
Cockrell  had  given  her  consent  for  all  rail- 
roads to  run  over  Water  street.  The  case 
was  tried  before  a  Jury,  and  resulted  in  a 
verdict  and  Judgment  for  defendant.  Plain- 
tiff, as  the  administrator  of  Mrs.  S.  H.  Cock- 
rell, and  intervener  Mrs.  G.  Kannady,  as  the 
guardian  of  Clarence  and  Louisa  Cockrell, 
minors,  have  appealed. 

It  was  proved  on  the  trial  that  on  February 
5,  1885,  the  city  of  Dallas,  acting  under  its 
charter,  passed  an  ordinance,  which  was  ap- 
proved by  the  mayor  of  said  city  February 
v.36s.w.no,3— 28 


6,  1805,  granting  to  appellee  the  right  to  coa- 
stmct,  operate,  and  maintain  within  the  cor- 
porate limits  of  the  city  of  Dallas  a  double-track 
terminal  railroad  with  side  tracks  and  switch- 
es, together  with  all  depots  and  buildings  nec- 
essary for  the  convenient  liandling  of  passen- 
gers and  freight;  and  it  also  granted  in  said 
ordinance  the  right  of  way  to  said  appellee 
along  and  across  certain  named  streets,  ave- 
nues, and  public  ways  in  said  city,  including 
the  streets  set  out  In  the  plaintiff's  peti- 
tion. In  regard  to  North  Market  street  and 
South  Lamar  street,  there  is  no  evidence  tend- 
ing to  show  that  the  property  owners  along  the 
same  were  not  willing  to  agree  to  such  right  of 
way  and  the  construction  of  said  road  along 
such  streets.  In  regard  to  Water  street,  the 
court  charged  the  Jury  that  under  the  termb 
of  the  deed  of  dedication  In  evidence  oefore 
them,  made  by  Mrs.  S.  H.  Cockrell  July  27, 
1886,  this  street  is  expressly  dedicated,  not 
only  to  the  Gulf.  Colorado  &  Santa  F6  Rail- 
way Company,  but  to  such  other  railroads  as 
may  desire  to  run  their  lines  over  and  along 
said  street,  and  they  were  Instructed  to  find 
in  favor  of  the  defendant  company  as  tn  said 
Water  street.  Appellants  have  not  brought 
up  in  the  statement  of  facts  this  deed,  and, 
in  the  absence  of  It,  the  presumption  is  thai 
the  terms  of  the  deed  were  such  as  to  fully 
authorize  the  charge.  In  regard  to  Broadway 
street,  it  was  fully  provetf  that  there  w«re  a 
number  of  railroad  tracks  already  in  the 
street;  but  that  said  street  was  also  used  for 
wagons  and  drays,  and  that  the  same  is  a 
public  street  in  the  city  of  Dallas,  and  that 
the  owners  of  a  maJ6rity  of  front  feet,  ex- 
clusive of  street  intersections  on  said  Broad- 
way street,  were  not  willing  that  the  city 
council  should  grant  the  right  of  way  over 
said  street,  or  that  the  said  appellee  should 
construct  its  line  of  railway  over  said  street. 
In  regard  to  South  Austin  street,  the  testi- 
mony was  conflicting;  but  from  the  evidence, 
and  the  verdict  and  Judgment  thereunder,  we 
are  Justified  in  the  conclusion  that  at  the 
time  the  city  council  passed  said  ordinance 
giving  the  right  of  way  to  appellee  over  said 
street  the  owners  of  a  majority  of  front  feet 
along  said  street,  exclusive  of  street  inter- 
sections, were  willing  that  Mid  privilege 
should  be  granted,  and  that  said  road  should 
be  constructed  along  said  street. 

1.  The  appellants  have  filed  41  assignments 
of  error,  and  it  would  be  impracticable,  even 
if  we  had  the  time,  to  enter  into  a  discussion 
In  detail  of  each  one  of  these  assignments 
separately,  and  we  will  only  present  such  of 
them  as  we  consider  important  in  determining 
the  questions  involved.  As  to  North  Market, 
South  Lamar,  and  Water  streets,  we  think  it 
is  wholly  unnecessary  to  consider  any  of 
the  asslguments,  as  the  issues  involved  witli 
those  streets  seem  to  be  clearly  settled  upon 
the  facts.  The  first  point  raised  by  appel- 
lants in  their  second  and  thirtieth  assign- 
ments of  error  is  to  the  effect  that  the  ordi- 
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nance  of  February  6,  1895,  granting  the 
privilege  to  appellee  over  said  streets,  was 
not  sufficiently  specific  to  Indicate  the  streets 
over  which  said  line  of  railroad  should  run. 
As  to  the  streets  in  controversy,  there  can 
be  no  doubt  tliat  they  are  clearly  specified; 
and,  even  if  the  ordinance  should  not  be  so 
specific  in  regard  to  other  portions  of  its 
line,  still  this  would  not  render  the  priv- 
ilege void  as  to  the  streets  in  controversy  in 
this  case. 

2.  In  their  second  (a)  and  second  (b)  as- 
signments of  error  appellants  contend  that 
the  ordinance  of  February  5,  1895,  is  void, 
because  it  authorizes  the  appellee  to  con- 
struct In  the  streets  therein  named  a  double- 
track  railroad,  and  also  side  tracks,  switches, 
depots,  sheds,  yards,  roundhouses,  and  all 
needful  facilities,  connections,  and  appurte- 
nances, because  such  use  of  the  streets  is  a 
perversion  of  the  same  from  their  original 
use.  and  Inconsistent  with  their  use  by  the 
public,  and  destroys  them  as  a  public  thor- 
oughfare and  street.  The  privilege  granted 
to  the  defendant  by  the  city  council  will  not 
bear  the  interpretation  placed  upon  it  by 
these  assignments.  The  city  cooncil,  tmder 
the  third  section  of  the  ordinance,  merely 
grants  the  right  of  way  over  the  streets 
named,  and  section  4  of  the  ordinance  grants 
the  appellee  the  right  to  construct  at  con- 
venient points  on*lts  line  of  railway  yards, 
roundhouses,  and  shops,  with  ail  side  tracks 
and  switching  facilities  in  connection  with 
its  terminal  system,  and  to  erect  depots  and 
sheds  of  sufficient  capacity  and  strength, 
with  all  needful  appuHenances  to  meet  the 
necessities  of  the  business  of  said  company. 
This  does  not  give  to  the  company  the  right 
to  put  these  things  in  the  streets,  being  whol- 
ly separated  from  the  section  of  the  ordinance 
which  grants  the  right  of  way  over  the 
streets.  It  was  merely  Intended  by  section 
4  to  grant  the  privilege  of  erecting  the  im- 
provements mentioned  inside  of  the  city  lim- 
its. 

3.  Under  the  ninth  and  twenty-ninth  as- 
signments of  error  appellants  complain  at 
the  court's  refusal  to  hear  evidence  or  to 
charge  the  Jury  upon  the  amount  of  damage 
to  the  property  owners  along  such  streets  if 
said  terminal  railroad  should  be  constructed 
along  the  same  in  accordance  with  the  priv- 
ilege granted.  The  pleadings  of  the  parties 
below  did  not  properly  raise  the  issue  as  to 
the  amount  of  damages;  this  suit  for  In- 
junction being  based  upon  the  idea  that  the 
owners  of  a  majority  of  front  feet  tw  said 
streets,  exclusive  of  street  Intersections, 
were  not  willing  that  such  privilege  should 
be  granted,  or  that  such  line  of  railway  be 
constructed.  Section  116  of  the  charter  of 
the  city  of  Dallas  reads  as  follows:  "The 
city  council  shall  have  the  sole  authority  to 
grant  upon  such  terms  as  It  may  see  fit,  the 
right  to  any  person,  corporation  or  company 
tu  make  and  construct  street  railways  or  oth- 


er railroads,  in  any  street  or  highway  inside 
the  city  and  receive  compensation  therefor, 
and  to  regulate  and  control  the  use  thereof: 
provided  the  owners  of  the  majority  of  front 
feet,  exclusive  of  street  Intersections,  on 
each  street  composing  the  line  of  road  are 
willing."  This  is  not  a  suit  by  plaintiff  be- 
low to  recover  damages,  nor  is  it  a  suit  by 
the  appellee  to  condemn  the  right  of  way 
along  the  street.  If  the  owners  of  a  majori- 
ty of  front  feet,  exclusive  of  street  intersec- 
tions, along  said  streets,  were  willing,  then 
the  city  council  had  the  exclusive  right  to 
grant  the  privilege  to  the  railway  company 
to  construct  its  line  of  road  along  such 
streets;  but  it  is  contended  by  appellants 
that,  although  the  construction  of  the  line 
along  the  streets  does  not  take  any  part  of 
the  lot  owned  by  the  several  owners,  yet, 
inasmuch  as  it  takes  away  part  of  their  ease- 
ment in  such  streets,  that  this  is  such  a 
taking  of  property  under  the  constitution 
that  the  railway  company  will  be  comitelled 
to  pay  such  damages  before  It  can  be  taken. 
This  position  cannot  be  maintained  under 
the  authorities.  Our  constitution  (article  1. 
i  17)  provides:  "No  person's  property  shall 
be  taken,  damaged  or  destroyed  for  or  ap- 
plied to  public  use  without  adequate  com- 
pensation being  made,  unless  by  the  consent 
of  such  person;  and  when  taken,  except  for 
the  use  of  the  state,  such  compensation  shall 
be  first  made,  or  secured  by  a  deposit  of 
money."  Under  this  section  of  the  constitu- 
tion, does  the  appropriation  of  the  right  of 
way  over  the  streets  named,  with  the  con- 
sent of  the  city  council,  the  owners  of  a  ma- 
jority of  front  feet,  exclusive  of  street  inter- 
sections, being  willing,  constitute  a  taking  of 
property,  so  that  it  is  necessary  that  pay- 
ment shall  be  first  made  before  such  right  of 
way  can  be  used?  It  is  so  stated  in  the 
opinion  of  our  supreme  court  in  the  case  of 
Railway  Co.  v.  Fuller,  63  Tex.  409.  The 
right  of  way  had  been  granted  by  the  city  of 
Houston  over  St  Emanuel  street.  The  court 
said:  "The  word  "property,'  as  used  In  the 
section  of  the  constitution  referred  to,  is 
doubtless  used  in  its  legal  sense,  and  means 
not  only  the  thing  owned,  but  also  every 
right  which  accompanies  ownership,  and  is 
Its  incident.  Thus  considered,  under  the 
rules  established  by  the  great  weight  of  judi- 
cial decisions  and  opinions  of  elementary 
writers  eminent  for  their  learning,  the  facts 
of  this  case  amount  to  a  taking  of  private 
property  for  public  use.  ♦  ♦  ♦  If,  how- 
ever, there  has  been  no  taking  of  the  proper- 
ty of  the  appellee  within  the  meaning  of  the 
constitution,  there  can  be  no  doubt  that  it 
has  been  damaged,"  etc.  That  case  was  a 
suit  for  damages  by  the  appellee  after  the 
road  had  Iieen  constructed  and  operated  over 
the  street,  and  Involved  the  question  of  dam- 
ages only.  The  question  of  the  taking  of  pri- 
vate property  was  not  involved  in  the  case, 
and  we  do  not  think  the  court  intended  the 
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above  aigomentatlve  statement  as  an  au- 
thorltatlTe  settlement  of  the  question.  On 
tbe  contrary,  subsequent  opinions  of  the  su- 
preme court  seem  to  point  to  a  different 
conclusion.  In  tbe  case  of  Railway  Co.  y. 
Hall,  78  Tex.  172, 14  S.  W.  259,  Judge  Gaines, 
In  referring  to  the  Fuller  Case,  above,  says: 
•In  Gulf,  Colorado  &  Santa  F6  Ry.  v.  Fuller, 
68  Tex.  467,  damages  were  allowed  the  plain- 
tiff for  an  injury  to  his  property  resulting 
from  the  constmctlon  and  operation  of  the 
defendant's  railroad  along  a  street  In  front 
ot  bis  lots.  The  plaintiff  having  an  ease- 
ment In  the  street  peculiarly  essential  to  the 
fall  enjoyment  of  bis  property,  the  court  held 
tbat  tbe  appropriation  of  tbe  street  was  a 
taking  within  tbe  meaning  of  tbe  constitu- 
tion. But  tbe  court  also  say:  'If,  however, 
there  has  been  no  taking  of  the  property  of 
the  appellee  wltliin  the  meaning  of  the  con- 
stitution, there  can  be  no  doubt  that  it  baa 
been  damaged,  If  tbe  evidence  offered  to  sup- 
port tbe  averments  of  the  petition  be  true. 
The  word  "damaged"  is  evidently  used  In  the 
sense  in  which  the  word  "injured"  Is  ordi- 
narily imderstood.  By  damage  is  meant  ev- 
ery loss  or  diminution  of  what  is  a  man's 
own,  occasioned  by  the  fault  of  another, 
whether  this  results  dlrecUy  to  tbe  thing 
owned  or  be  but  an  Interference  with  the 
right  which  the  owner  has  to  tbe  legal  and 
proper  use  of  bis  own.  If  by  the  c<mstruc- 
Uon  of  a  railway  or  other  public  work  an 
iQjury  peculiar  to  a  given  property  be  in- 
flicted upon  it,  or  Its  owner  be  deprived  of 
its  legal  and  proper  use,  or  of  any  right 
therein  or  thereto,— that  is,  if  an  injury  not 
suffered  by  that  particular  property  or  right 
In  common  with  other  property  or  rights  in  the 
same  community  or  section  by  reason  of  the 
general  fact  that  tbe  public  woi^  exists  be 
inflicted,— then  said  property  may  be  said 
to  be  damaged.'  We  think  the  language 
quoted  from  the  opinion  in  the  Fuller  Case 
lays  down  tbe  true  rule."  The  court  in- 
dorses the  portion  quoted,  which  holds  that 
the  property  owner  may  be  entitled  to  dam- 
ages, but  does  not  seem  to  Indorse  the  por- 
tion which  holds  that  such  use  of  tbe  public 
street  is  a  taking  of  private  property  for 
public  use.  In  tbe  case  of  Rosenthal  v.  Rail- 
way Co.,  79  Tex.  327,  15  8.  W.  268,  which 
involved  tbe  construction  and  operation  of  a 
railway  In  front  of  appellant's  property  over 
■a  public  street  in  La  Grange,  the  consent  of 
tbe  municipal  authorities  tiaving  been  ob- 
tained, the  court  said:  "The  company  law- 
fully acquired  the  right  to  operate  the  road 
along  the  street,  subject,  however,  to  that 
provision  of  the  constitution  which  secures 
Indemnity  to  those  whose  property  is  dam- 
aged for  a  public  use."  This  case,  we  think, 
clearly  annoimces  tbe  correct  doctrine,  and 
Is  supported  by  tbe  weight  of  authority.  To 
place  tbe  power  in  the  city  council  to  give 
consent  (the  property  owners  being  willing) 
for  a  railway  company  to  construct  Its  line 


along  the  public  streets,  would  avail  noth- 
ing if  it  was  necessary  for  it  to  condemn  the 
right  of  way  and  pay  damages  to  every  abut- 
ting property  owner  before  the  franchise 
could  be  made  available.  But  tbe  rule  an- 
nounced in  the  Rosenthal  Case,  that,  when 
the  consent  of  tbe  city  council  is  properly 
granted,  tbe  company  bas  lawfully  acquired 
tbe  right  to  operate  its  road  along  the  street, 
subject  to  any  lawful  claims  for  damages  to 
the  property  owner,  is  in  harmony  with  the 
constitution  and  tbe  statutes  under  it. 
Const  art  1,  S  17;  Sayles'  Civ.  St  art  4173; 
Osborne  v.  Railway  Co.,  147  U.  8.  259,  13 
Sup.  Ct  299;  Railway  Co.  v.  Lougorlo  (Tex. 
Civ.  App.)  25  S.  W.  1022.  A  different  ques- 
tion might  be  presented  In  a  case  where  the 
titie  to  tbe  street  itself  was  in  the  abutting 
property  owner.  This  suit  does  not  Involve 
a  question  of  damages,  but  is  based  purely 
upon  the  equitable  remedy  by  injunction; 
appellants  denying  the  right  of  appellee  to 
construct  its  railway  along  tbe  streets  nam- 
ed. If  appellee  bas  obtained  the  consent  of 
the  city  council,  the  owners  of  tbe  majority 
of  front  feet,  exclusive  of  street  intersec- 
tions, being  willing,  it  has  acquired  tbe  le- 
gal right  to  construct  and  oiierate  Its  road, 
and  the  question  of  damages  to  an  abutting 
property  owner  is  one  which  can  be  settled 
hereafter.  The  court  will  not  enjoin  merely 
because  some  one  may  be  damaged.  It  Is 
well  said  by  Chief  Justice  Fuller,  in  the  Os- 
borne C!ase,  above:  "But  where  there  is  no 
direct  taking  of  tbe  estate  itself,  in  whole  or 
In  part  and  the  Injury  complained  of  is  tbe 
infliction  of  damages  In  respect  to  tbe  com- 
plete enjoyment  there<rf,  a  court  of  equity 
must  be  satisfied  that  the  threatened  dam- 
ages are  substantial,  and  the  remedy  at  law 
inadequate  in  effect  before  restraint  will  be 
laid  upon  the  progress  of  tbe  public  work. 
And  If  the  case  made  discloses  only  a  legal 
right  to  recover  damages,  rather  than  to 
command  compensation,  tbe  court  will  de- 
cline to  interfere."  Cooper  v.  Dallas,  83  Tex. 
242,  18  &  W.  565;  Chicago  v.  Taylor,  125  U. 
S.  164,  8  Sup.  Ct.  820. 

It  is  contended  in  the  very  able  brief  and 
argument  of  appellants  that  the  case  of  Rail- 
way Co.  V.  Jennings,  76  Tex.  373,  13  S.  W. 
270,  is  authority  upon  the  proposition  that  a 
court  of  equity  should  interfere  by  injunc- 
tion to  restrain  a  railway  company  from  ap- 
propriating a  right  of  way  under  such  cir- 
cumstances. A  careful  examination  of  that 
case  will  show  that  it  does  not  establish  tbe 
proposition.  In  that  case  appellee  had  grrant- 
ed  tbe  right  of  way  over  his  land  to  the  Tex- 
as &  Pacific  Railway  0>mpany,  reserving 
tbe  fee  In  himself.  That  company,  having 
constructed  its  road  on  the  right  of  way  des- 
ignated, undertook  to  transfer  a  part  of  its 
right  of  way  to  another  company,  which 
sought  to  fix  upon  the  land  this  additional 
servitude,  without  the  consent  of  the  owner. 
Jennings  not  only  owned  tbe  adjacent  prop- 
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erty,  but  owned  the  fee  in  the  roadbed  itself, 
and  waa  entitled  tn  an  injunction  to  prevent 
the  latter  company  from  talcing  his  property 
without  Just  compensation  being  first  made. 
The  question  there  Involved  was  a  very  dif- 
ferent one  from  this. 

4.  Under  their  tenth  assignment  of  error 
appellants  complain  at  the  ruling  of  the  court 
in  the  exclusion  of  evidence  offered  for  the 
purpose  of  sliowing  that  the  ordinanceof  Feb- 
ruary 5,  1S95,  was  obtained  from  the  city 
council  by  false  and  fraudulent  representa- 
tions made,  to  the  effect  that  the  owners  of 
a  majority  of  front  feet  along  said  streets 
were  willing.  This  question  becomes  Imma- 
terial, In  view  of  the  fact  that  the  court  ad- 
mitted testimony  tending  to  show  the  will- 
ingness or  unwillingness  of  the  property  own- 
ers along  the  streets  in  controversy;  and  in 
its  charge  to  the  jury  held  that,  unless  the 
owners  of  a  majority  of  front  feet,  exclusive  of 
street  intersections,  on  each  street,  were  will- 
ing, that  the  jury  should  find  for  the  plaintiffs. 
But  upon  the  direct  question  involved  in  this 
assignment  it  has  been  said  by  our  supreme 
court  in  the  case  of  Mayor,  etc.,  v.  Houston 
Belt  &  M.  P.  Ry.  Co.,  84  Tex.  589,  19  S.  W. 
786,  where  it  was  claimed  that  false  repre- 
sentations had  been  made  to  the  city  coun- 
cil to  procure  the  passage  of  an  ordinance 
declaring  the  right  of  way  over  the  streets 
of  said  city:  "We  do  not  think  luat  an  error 
was  committed  in  refusing  both  the  evidence 
and  the  charge.  It  must  be  conclusively  pre- 
sumed, as  the  matter  Is  now  presented  to  us, 
that  the  ordinance  expresses  the  purpose  of 
the  city  in  adopting  It.  Its  language,  and 
not  the  representations  made  to  plaintiff  or 
its  agents,  must  be  loolied  to  for  its  meaning 
and  application."  Mr.  Dillon  lays  down  the 
doctrine  that  an  ordinance  of  a  municipal 
corporation  may  sometimes  be  impeached  for 
fraud,  at  the  instance  of  persona  Injured 
thereby.  1  Dill.  Mun.  Corp.  §  311.  But  in 
this  case  the  court,  in  its  charge  to  the  Jury, 
and  in  the  admission  of  evidence,  held  to  the 
doctrine  that,  if  the  owners  of  a  majority  of 
front  feet,  exclusive  of  street  Intersections, 
were  not  willing,  then  the  ordinance  was 
void  as  to  such  streets  upon  which  such  own- 
ers were  unwilling;  and  the  evidence  exclud- 
ed as  to  what  statements  were  made  to  the 
city  council  in  that  regard  would  not  se- 
riously affect  the  issue. 

5.  Under  the  thirteenth  assignment  appel- 
lants complain  that  the  court  erred  in  admit- 
ting in  evidence  two  certain  papers,  dated 
March  23.  1896,  purporting  to  be  signed  by 
Mary  J.  Hatch,  Nettie  D.  Noble,  Mrs.  Ada  R. 
Stewart,  and  R.  H.  Stewart,  giving  their  con- 
sent to  the  construction  of  defendant's  road 
over  South  Austin  street.  The  Issue  upon 
South  Austin  street,  as  to  whether  the  own- 
ers of  a  majority  of  front  feet  were  willing, 
was  closely  contested.  The  parties  named 
were  the  equitable  owners  of  a  large  body  of 
the  laud  aloug  that  street     H.  C.  Coke  was 


their  trustee,  holding  the  legal  title  for  them, 
and  bad  declined  to  express  himself  as  to  be- 
ing willing  or  unwilling;  and,  the  above- 
named  parties  being  the  real  owners,  the 
papers  introduced  In  evidence  tended  to  show 
their  willingness  for  the  construction  of  the- 
road,  and  were  admissible. 

6.  In  regard  to  Broadway  street,  the  court 
submitted  to  the  Jury  two  special  Issues:  (1> 
As  to  whether  it  was  a  public  street;  and 
(2)  what  was  its  width,  bow  many  railway 
tracks  were  on  it,  and  whether  it  was  a  high- 
way for  railways.  The  appellants  requested 
the  following  special  instructions,  which  were 
refused:  "If  you  believe  from  the  evidence 
that  Broadway  street  is  a  street,  then  the 
fact  that  there  are  other  railway  tracks  on 
said  street  would  not  of  itself  authorize  the 
building  of  additional  railway  tracks  on  such 
street,  unless  the  owners  of  a  majority  of  the 
front  feet,  exclusive  of  street  intersections, 
on  said  street,  were  willing;  and  If  you  find 
that  Broadway  street  is  a  street,  and  If  the 
owners  of  a  majority  of  front  feet  thereon, 
exclusive  of  street  Intersections,  are  not  will- 
ing for  the  construction  of  defendant's  road 
thereon,  then  you  will  -find  for  the  plaintiffs 
and  interveners  as  to  that  street."  Appel- 
lants also  requested  these  Instructions:  "You 
are  Instructed  that  in  determining  wheth<-r 
Broadway  and  South  Austin  streets  are  so 
used  by  the  public  as  to  give  the  abutting 
property  owners  thereon  such  an  Interest 
therein  as  to  require  the  willingness  or  con- 
sent of  the  majority  of  them  as  a  condition 
precedent  to  the  city  council  giving  defend- 
ant authority  to  build  Its  railway  thereover, 
it  matters  not  whether  railroad  tracks  are  lo- 
cated thereon,  or  whether  the  street  Iras  been 
graded  or  paved,  if  it  has  been  taken  or  giv- 
en and  used  for  street  purposes  of  any  char- 
acter whatever  by  the  public,  the  consent  or 
willingness  of  a  majority  of  the  abutting 
property  owners  thereon  must  have  been  ob- 
tained before  the  city  council  could  pass  such 
ordinance;  and,  if  such  consent  or  willing- 
ness WHS  not  obtained,  you  will  find  for  the 
plaintiffs."  The  above  charges  were  sufllclent 
to  call  the  attention  of  the  court  to  the  issues 
contended  for.  and  the  court  should  have 
charged  the  Jury  that  If  Broadway  was  a 
street,  and  if  the  owners  of  a  majority  of 
front  feet  thereon  were  not  willing,  then  the 
city  council  had  no  authority  to  grant  the 
right  of  way  over  such  street.  The  se<rond 
of  the  above  charges  is  incorrect.  In  that  it 
requires  the  consent  or  willingness  of  a  "ma- 
jority of  the  abutting  property  owners," 
when  the  statute  only  requires  the  willing- 
ness of  the  owners  of  a  majority  of  front 
feet.  In  this  connection,  appellants  also  com- 
plain that  the  verdict  of  the  jury  is  contrary 
"  to  the  law  and  the  evidence  as  to  Broadway 
street,  in  that  the  evidence  showed  that 
Broadway  was  a  public  street  in  the  city  of 
Dallas,  open  and  used  by  the  public,  and  that 
said  street  was  not  dedicated  solely  for  rail- 
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Toecl  purposes,  and  was  not  merely  a  bigb- 
way  for  railways.  Appellee's  counsel  bave 
presented  to  us  an  able  and  learned  argu- 
ment attempting  to  sbow  tbe  difference  be- 
tween a  blgbway  and  a  street  under  the  Tex- 
4IS  statutes;  but  we  confess  that,  in  view  of 
tbe  eyldence  introduced,  we  cannot  agree 
with  tbem.  The  evidence  was  undisputed 
that  Broadway  was  one  of  the  original 
streets  of  Dallas,  and  was  dedicated  as  a 
street  by  John  Neely  Bryan  In  1855.  It  was 
shown  that  several  i-ailway  companies  have 
rights  of  way  over  this  street;  yet  tbe  tes- 
timony in  the  record  is  not  sufficient  to  sbow 
that  these  rights  of  way  have  taken  away 
tJie  original  dedication  of  the  property  as  a 
public  street,  or  that  it  is  not  used  as  such. 
There  was  much  testimony  upon  the  subject, 
but  appellee's  counsel,  In  their  presentation 
of  tbe  case,  bare  shown  us  no  testimony 
proving  that  Broadway  street  Is  not  a  street 
In  tbe  contemplation  of  our  law.  If  there 
was  any  testimony  introduced  tendiug  to 
show  that  the  street  as  originally  dedicated 
in  185.J  had  been  changed  so  as  to  make  It 
merely  a  "highway,"  as  claimed  by  appellee, 
It  has  not  been  pointed  out  to  us  by  apiiellee's 
brief.  Mr.  Anderson,  in  bis  definition  of  a 
street,  among  others,  gives  tbe  following: 
"In  common  parlance,  a  road  or  highway;" 
"prima  facie,  a  public  highway;"  "a  public 
way. — highway  or  townroad,  or  a  way  which 
has  become  public  by  dedication  or  prescrip- 
tion." And.  Law  Diet.  981.  All  streets  are 
highways,  yet  all  highways  are  not  streets. 
By  our  constitution  (article  10,  {  2)  all  rail- 
roads are  declared  to  be  public  highways,  and 
yet,  where  one  or  more  of  such  roads  are 
along  a  public  street,  tbe  fact  of  its  being 
a  highway  does  not  necessarily  take  away  Its 
character  as  a  public  street.  The  fact  that 
the  charter  of  the  city  of  Dallas  authorizes 
the  city  council  to  grant  the  right  of  way 
"over  any  street  or  highway  In  said  city" 
will  not  Justify  a  departure  from  tbe  well- 
settled  definition  of  those  terms,  so  as  to  con- 
vert a  well-established  street  Into  a  different 
character  of  highway,  upon  such  testimony 
as  is  contained  in  tbe  record  before  us.  As 
to  North  Market  street.  South  lamar  street. 
Water  street,  and  South  Austin  street,  we 
find  no  error  in  the  judgment,  and  it  is  af- 
firmed; as  to  that  portion  of  the  Judgment  af- 
fecting Broadway  street,  for  the  reasons 
alwve  indicated,  tbe  judgment  Is  reversed, 
•nd  the  cause  remanded. 


ST.  LOUIS,  K.  &  S.  R.  CO.  et  aL  v.  WEAR, 

Judge.' 

<Suprea<e  Conit  of  Missonri.    June  15,  1896.) 

Pbohibitiok,  Wkit  or— Rbcbivbrs— Jurisdictiox 

TO  Appoint— Ex  Parte  Pbock»di.ng8— Riobts 

or  Defendants  —  Liability  for  Conteuft  — 

Who  mat  Act. 

1.  Where  tbe  r.>cord  discloses  a  failure  of 
jurisdictiou,  or  an  unwarranted  exercise  of  jn- 

1  For  additional  opinion,  see  30  S.  W.  65a 


dldal  authority,  censing  an  immediate  and 
wrongful  invasion  of  property  rights,  a  writ  of 
prohibition  will  lie  to  prevent  the  execution  of 
an  order  of  the  lower  court,  or  to  set  aside  pro- 
ceedings  already  bad,  either  at  law  or  in  equity. 

2.  Under  Rev.  St.  1889,  !  2193,  conferring 
upon  judges  of  trial  courts  the  power  to  appoint 
receivers  in  vacation,  such  power  may  be  exer- 
cised out  of  the  coanty  in  which  the  case  is 
pending,  if  within  the  circuit. 

3.  Laws  1895,  p.  91,  amending  Rev.  St. 
1889,  J!  224G,  granting  an  nppeal  from  an  order 
refusing  to  revoke  or  modify  an  interlocutory 
order  apimiutiug  a  receiver,  and  providing  for 
the  summary  determination  of  such  appeals, 
must  be  construed  as  limiting  the  power  of  a 
court  to  apixjint  a  receiver  in  an  ex  parte  appli- 
cation, witiiout  notice,  for  a  longer  time  than 
is  reasonably  requisite  to  allow  defendant  to 
show  cause  against  the  continuance  of  the  re- 
ceivership;    and    the   procedure   in   such    case 

,  must  be  so  shaped  as  to  allow  a  speedy  re- 
view of  an  interlocutory  order  appointing  a  re- 
ceiver in  vacatioa  as  well  as  in  term  time. 
I  4.  On  an  ex  parte  application,  without  no- 

I  tice,  an  order  was  cranted  in  vacation  appoint- 
ing a  receiver  for  a  going  corporation,  and  pro- 
viding that  the  corporation  should  appear  at  the 
next  term  of  court,  three  months  distant,  and 
show  cause  why  the  receivership  should  not 
be  continued.  Held,  that  the  order  was  in  ex- 
cess of  the  limitation  of  the  power  of  appoint- 
ment without  notice,  the  final  hearing  not  hav- 
ing been  fixed  within  a  reasonable  time. 

5.  The  proceedings  being  ex  parte,  the 
fact  that  no  objection  was  made  to  the  juris- 
diction at  the  time  the  order  was  granted  is 
not  a  bar  to  an  application  for  a  writ  of  prohi- 
bition. 

6.  A  petition  for  tbe  appointment  of  a  re- 
ceiver for  a  corporation  showed  that  the  cor- 
porate property  had  been  transferred  to  an  al- 
leged new  company,  but  such  new  company  was 
not  made  a  party  to  the  petition.  A  receiver 
having  been  appointed,  the  olficers  having  con- 
trol of  the  property  refused  to  surrender  it, 
whereupon  the  court  granted  a  writ  directing 
the  sheriff  to  place  the  receiver  in  possession, 
and  to  arrest  for  contempt  the  persons  refusing 
to  surrender  possession.  Held  that,  the  new 
corporation  and  its  ofiicers  not  being  parties  to 
the  proceedings,  the  court  was  without  jurisdic- 
tion to  grant  the  writ. 

7.  A  refusal  to  obey  an  order  of  court 
granted  without  jurisdiction  does  not  render 
the  person  so  refusing  liable  for  contempt. 

8.  Under  Const.  1875,  art.  12,  g  17,  pro- 
viding that  the  manager  of  a  railroad  corpora- 
tion shall  not  in  any  way  control,  or  act  as  ofli- 
cer  of,  another  railroad  corporation  operating 
a  parallel  or  competing  line,  the  president  of  a 
railroad  company  cannot  art  as  receiver  for  a 
company  operating  a  (tarallel  or  competing  line. 
Sherwood,  J.,  dissenting. 

In  banc.  Application  by  the  St  Louis, 
Kennett  &  Southern  Railway  Company  and 
others  for  a  writ  of  prohibition  agalust  Judge 
Wear,  Judge  of  tbe  circuit  court.  Writ 
granted. 

The  proceeding  before  Judge  Wear  was  up- 
on a  petition  in  which  Mr.  Kerfoot  was  nam- 
ed as  plaintiff,  and  tbe  "St  Louis,  Kennett  & 
Southern  Railroad  Company,  a  corporation, 
and  Louis  Houck,  E  F.  Blomeyer,  L.  B. 
Houck,  TbeophlluB  Besel,  and  E.  S.  McCar- 
ty,  as  directors  in  said  railroad  company, 
and  the  Pemiscot  Railroad  Company,  a  cor- 
poration, and  Robert  G.  Ranney,  Leo  Doyle, 
Robert  T.  Olboney,  and  John  R.  Jeannin,  di- 
rectors in  said  railroad  cMnpany,  and  Louis 


Digitized  by  CjOOQ IC 


868 


96  SOUTHWDSTEBN  BBtPORTBB. 


(Mo. 


Houck,"  defendants.  The  substance  of  that 
petition  (according  to  tbe  statement  of  tbe 
counsel  for  defendants  In  the  supreme  court, 
which  statement  Is  regarded  as  sufficiently 
full  for  the  purposes  of  the  prohibition  case) 
Is  as  follows: 

"On  the  17th  of  March,  1890,  there  was  or- 
ganized under  the  laws  of  this  state  the  St 
Louis,  -  Kennett  &  Southern  Railroad  Com- 
pany, with  a  capital  of  $180,000,  divided  into 
1,800  shares  of  the  par  value  of  $100  each,  de- 
signed to  be  constructed  and  operated  from 
C!ampbell  to  Kennett,  Dnnklln  county,  Mis- 
souri,—a  distance  of  19  miles.  Of  this  stock, 
A.  J.  Kerf  oot  held,  and  still  holds,  108  shares, 
and  E.  S.  McCJarty,  Harry  H.  Ferguson, 
Melvln  Ii.  Gray,  and  George  Denison,  respec- 
tively, held  108  shares.    Prior  to  the  

day  of  July,  1891,  all  the  shares  of  tbe  other 
stockholders  in  said  company  were  purchased 
by  said  A.  J.  Kerfoot  and  E.  S.  McCarty.  On 
July  8,  1891,  said  Kerfoot  and  McCarty  en- 
tered into  a  contract  with  relator  Lonls 
Houck,  by  the  terms  of  which  said  Houck 
agreed  to  transfer  to  said  Kerfoot  and  Mc- 
C!arty  ten  interest-bearing  extension  bonds  of 
tbe  Cape  Girardeau  Southwestern  Railway 
Company,  each  for  $1,000,  which  were  repre- 
sented to  be  worth  »i/ioo  of  their  face  value, 
and  also  to  organize  a  construction  company 
for  the  purpose  of  making  a  connection  be- 
tween the  said  railroads  at  the  town  of  Camp- 
bell, said  connection  being  of  the  approxi- 
mated length  of  30  miles.  Of  the  stock  of 
said  construction  company,  said  Kerfoot  and 
McOarty  were  to  receive  49  per  cent,  and  on 
the  construction  of  said  connection,  said  Ker- 
foot and  McCarty  were  to  be  superintendent 
and  general  manager,  respectively,  at  salaries 
of  not  less  than  $175  per  month.  By  the 
terms  of  this  contract,  one-half  of  the  real  es- 
tate belonging  to  said  St.  Louis,  Kennett  Sc 
Southern  Railway  Company  at  Kennett  was 
to  be  transferred  to  said  Kerfoot  and  McCar- 
ty. In  consideration  of  tbe  foregoing,  said 
Kerfoot  and  McCarty  were  to  transfer  to  said 
Houck  300  shares  of  their  stock  in  said  rail- 
road company,  on  tbe  completion  of  the  con- 
tract aforesaid.  After  the  above  terms  of 
said  contract  had  been  agreed  on  and  set 
forth  therein,  additional  stipulations  were  in- 
serted by  said  Houck  in  said  contract,  with- 
out tbe  knowledge  and  consent  of  said  Ker- 
foot and  McCarty,  to  the  effect  that  in  no 
event  was  said  Houck  to  be  personally  re- 
sponsible for  tbe  fulfillment  of  said  contract, 
and  that,  if  said  contract  should  not  be  kept 
on  his  part,  such  failure  should  not  affect  in 
any  wise  the  said  contract,  and  that  1,360  ad- 
ditional full-paid  shares  of  stock  in  said  com- 
pany should  be  issued  to  said  Houck,  and 
that  the  240  shares  of  said  Kerfoot  and  Mc- 
Carty should  be  considered  toll  paid.  WhUe 
the  bonds  above  referred  to  were  by  said 
Houck  transferred  to  said  Kerfoot  and  Mc- 
(Jarty,  not  only  were  they  not  of  tbe  value 
represented  by  said  Houck,  bnt  of  no  value 


whatsoever;  and  while  said  construction  com- 
pany was  organized,  and  certain  certificates 
of  its  stock  transferred  to  said  Kerfoot  and 
McC!arty,  the  purpose  of  its  organization— 
tbe  construction  of  a  connection  between  the 
aforesaid  railroads— was  not  only  never  ac- 
complished, but  never  attempted  to  be  car- 
ried out,  and  said  certificates  are  consequent- 
ly of  absolutely  no  value.  Shortly  after  the 
transfer  of  the  300  shares  of  the  stock  of  the 
St  Louis,  Kennett  &  Southern  Railroad  Com- 
pany by  said  Kerfoot  and  McCarty  to  said 
Houck  on  the  faith  of  the  performance  of  the 
terms  of  said  contract  by  said  Houck.  said 
Houck  held  a  meeting  of  the  pretended  share- 
holders holding  shares  In  excess  of  those  held 
by  said  Kerfoot  and  McOarty, — to  whom  no 
notice  of  said  pretended  meeting  was  ever 
given,  or  attempted  to  be  given,  and  of 
which  they  had  no  knowledge  or  information, 
—whereat  said  pretended  shareholders  did  at- 
tempt and  pretend  to  issue  to  said  Houck 
1,3G0  additional  shares  of  stock  of  said  rail- 
road company.  This  action  of  said  pretend- 
ed stiarebolders,  respondent,  Kerfoot,  claims 
to  be  fraudulent,  illegai,  and  void,  against 
which  he  has  protested,  and  now  protests, 
and  In  affirmance  of  which  he  has  done  and 
will  do  nothing  By  reason  of  the  aforesaid 
facts,  It  is  claimed  that  the  consideration  for 
the  transfer  of  said  stock  to  Houck  bas  failed, 
and  was  only  brought  about  by  tbe  false  and 
fraudulent  representations  of  said  Houck. 
with  the  Intent  to  cheat  and  defraud  said 
Kerfoot  and  McCarty. 

"It  is  also  charged  in  said  petition:  That 
having  thus  frandnlently  obtained  control  of 
said  railroad,  said  Houck  and  the  other  re- 
lators have  mismanaged,  and  been  guilty  of 
gross  negligence  and  misconduct  in  their 
trust  capacity  as  directors,  officers,  etc.,  and 
fraudulently  combined  to  cheat  and  defraud 
respondent,  Kerfoot,  and  to  render  his  sliares 
of  stock  valueless,  etc.,  together  with  those 
of  other  of  the  stockholders.  That  the  other 
relators,  as  directors  of  said  company,  are 
under  the  Influence  and  control  of  said  relator 
Houck,  and  conform  their  actions  to  accom- 
plish his  fraudulent  and  illegal  purposes, 
and  to  carry  out  his  unlawful  designs.  That 
said  Louis  Houck  is  the  principal  shareholder 
In  a  company  organized  to  construct  a  rail- 
road through  the  counties  of  St.  Genevieve 
and  Perry,  in  the  state  of  Missouri,  which 
said  road  is  located  many  miles  from  the  St. 
Louis,  Kennett  &  Southern,  and  that,  tteing 
entirely  without  credit,  said  Houck  has  used 
in  the  construction  of  said  road  divers 
funds  belonging  to  said  St.  Louis,  Kennett 
&  Southern  Railroad  (3omi>any,  without  any 
authority  so  to  do  from  the  stockholders  and 
directors  of  said  company,  although  with 
the  pretended  authority  of  said  board  of  di- 
rectors. That  said  Houck  is  also  the  principal 
stockholder  In  a  certain  railroad  in  process 
of  construction  through  Scott  county,  Mis- 
souri, and  in  the  construction  of  this  road 
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Raid  Houck  baa  illegally  and  fraudulentlr, 
In  like  manner  and  to  like  ends,  appropri- 
ated the  funds  of  said  St.  Louis,  Kennett  & 
Sonthem  Railroad  Company.  That  on  or 
about  February  15,  1892,  the  Pemiscot  Rail- 
road Company  was  organized, — and  con- 
structed during  the  year  1804,— of  which  said 
Houck  was  the  real  and  substantial  owner. 
That  in  the  construction  of  this  road  said 
Houck  wrongfully  and  fraudulently  appro- 
priated certain  of  the  funds  of  said  St.  Iiouis, 
Kennett  &  Southern  Railroad  Company,  in 
the  manner  and  with  the  purposes  as  afore- 
said. That  on  the  22d  day  of  April,  1895, 
said  Houck,  in  furtherance  of  his  said  de- 
signs to  destroy  the  value  of  said  Kerfoot's 
stock,  and  of  the  property  of  said  St  Louis, 
Kennett  &  Southern  Railroad  Company, 
caused  the  said  pretended  stockholders  of 
said  comiMiny  to  adopt  a  contract  attempted 
to  be  entered  into  between  the  directors  of 
said  last-named  companies,  whereby  the  two 
said  railroads  should  be  consolidated  Into 
one  road.  Of  none  of  these  proceedings  was 
iiaid  Kerfoot  notified,  and  of  none  of  which 
did  he  have  any  knowledge  or  Information, 
nor  did  he  In  any  manner  participate  there- 
in. Under  this  pretended  contract  of  con- 
lioUdatlon,  the  stock  of  the  two  companies 
was  to  be  called  in,  and  new  stock  In  the 
consolidated  company  Issued  in  lieu  thereof. 
That  said  contract  was  submitted  to  a  pre- 
tended meeting  of  said  shareholders  of  the 
St.  Louis,  Kennett  &  Southern  Railroad  Com- 
pany, and  the  minutes  of  said  meeting  pur- 
port to  show  that  said  contract  was  adopted 
by  a  majority  of  its  stockholders,  all  of 
which  is  false.  That  a  copy  of  said  minutes, 
and  also  the  minutes  of  a  similar  meeting 
of  the  shareholders  of  said  Pemiscot  Rail- 
road Company,  showing  a  like  pretended 
ratification  of  the  same  contract,  have  been 
filed  in  the  ofQce  of  the  secretary  of  state  of 
the  state  of  Missouri.  The  said  attempted 
consolidation  was  fraudulent  and  void,  in 
that  it  was  not  effected  In  conformity  with 
the  laws  of  the  state  of  Missouri,  and  with 
a  fraudulent  intent  and  purpose,  and  because 
no  notice  of  said  meeting  was  given  said 
Kerfoot,  who  was  not  present  thereat,  al- 
though in  the  copy  of  the  minutes  of  said 
meeting  on  file  with  the  secretary  of  state  he 
is  falsely  represented  as  voting  in  favor  of 
said  consolidation.  That  the  terms  of  said 
contract  of  consolidation  were  not  carried 
out  by  said  Houck,  or  the  other  relators. 
That  the  earnings  of  said  company  are  not 
■nffldent  to  discharge  its  accruing  obligations, 
and  that  the  salaries  and  wages  of  its  em- 
ployes have  not  been  paid  for  the  last  six 
months,  and  that  it  is  now  In  debt  to  Its 
said  employ^  to  the  extent  of  many  thou- 
sand dollars.  That  by  reason  of  the  acts 
aforesaid  said  company  is  unable  to  secure 
supplies  needed  in  the  operation  of  the  road. 
That  the  rolling  stock  and  other  properties 
are  In  need  of  repair  and  replenishing,  which 


the  relators  have  failed  and  refused  to  have 
done.  That  no  provision  has  been  or  is  now 
being  made  for  the  extinguishment  of  the 
outstanding  debts  and  bonds  hereafter  to  ac- 
crue. That  said  Houck  on  the  2d  day  of 
December,  1895,  did  remove  respondent,  Ker- 
foot, from  his  position  as  superintendent  of 
said  road,  and  did  appropriate  his  salary  to 
himself,  through  one  of  the  relators,  his 
kinsman  Louis  B.  Houck.  That  the  said 
Pemiscot  Railroad  Company  is,  and  was  at 
the  time  of  the  attempted  consolidation 
aforesaid,  hopelessly  insolvent  That  its 
debts  have  not  been  paid,  except  such  as 
were  paid  out  of  the  earnings  of  the  St 
Louis,  Kennett  &  Southern  Railroad  Com- 
pany as  aforesaid,  and  that  said  attempted 
consolidation  was  but  a  part  of  the  plan  of 
said  Houck  to  secure  and  absorb  both  prop- 
erties. That  by  reason  of  all  of  which  the 
said  St  Louis,  Kennett  &  Southern  Railroad 
Company  has  become  greatly  embarrassed 
financially,  and  that  a  continuation  of  such 
acts  of  mismanagement  will  bring  about 
the  insolvency  and  bankruptcy  of  said  cor- 
poration. 

"The  prayer  of  the  bill  is  that  relators,  as 
officers  of  said  company,  be  restrained  from 
diverting  further  amounts  of  money  from 
the  treasury  of  said  company;  that  they  be 
suspended  from  office  as  directors,  etc.,  and 
that  a  new  election  be  ordered  to  be  held  to 
supply  the  vacancy  thus  to  be  created;  that 
an  accounting  be  had  with  respect  of  the 
funds  diverted  as  aforesaid;  that  a  decree 
be  rendered  annulling  said  pretended  con- 
solidation, and  restoring  the  funds  so  divert- 
ed from  the  treasury  of  the  St.  Louis,  Ken- 
nett &  Southern  Railroad  Company;  that 
said  300  shares  of  stock,  or  their  proportion- 
ate interest  therein,  transferred  by  said  Ker- 
foot and  MeCarty,  be  restored  to  them,  and 
that  said  contract  under  which  the  transfer 
was  made  be  annnlled,  for  reasons  aforesaid; 
that  said  issuance  of  the  1,860  shares  of 
stock  be  annulled  and  canceled,  for  the  rea- 
sons before  mentioned;  and  that  said  Houck 
be  required  to  account  for  the  benefits  that 
have  accrued  to  him  by  reason  of  the  trans- 
fer of  said  300  shares  of  stock,  and  the  issu- 
ance of  said  1,360  shares;  and  that  he  be 
ordered  to  pay  one-half  of  the  same  to  said 
Kerfoot.  An  offer  Is  made  to  return  to  said 
Houck  one-half  of  the  shares  of  stock  In  the 
construction  company  before  mentioned,  and 
like  offer  with  respect  of  said  extension 
bonds.  The  petition  then  asks  for  the  ap- 
pointment of  a  receiver  pending  the  determi- 
nation of  the  issues  tendered,  In  order  to 
prevent  the  misappropriation,  and  to  Insure 
the  preservation  of  the  properties  Involved." 

The  order  of  Judge  Wear,  appointing  the 
receiver,  is  as  follows: 

"State  of  Missouri,  County  of  Dunklin— ss.: 
In  the  Circuit  Court,  July  term,  1896.  A.  J. 
Kerfoot,  Plaintiff,  v.  The  St  Louis,  Kennett 
&   Southern   Railroad  Company,   a   Corpora- 
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tlon,  and  Ix>uis  Houck,  E.  F.  Blomeyer,  L. 
B.  Houck,  Theophilus  Besel,  and  E.  S.  Mc- 
Carty,  as  Directors  In  said  Railroad  Compa- 
ny, and  the  Pemiscot  Railroad  Company,  a 
Corporation,  and  Robert  G.  Ranney,  Leo 
Doyle,  Robt.  T.  Giboney,  I^uls  Houck,  and 
John  R.  .Teannln,  Directors  in  Said  Railroad 
Company,  and  Louis  Houck,  Defendants.  In 
Vacation.  Order  of  Appointment  of  Receiv- 
er. Now,  on  this  11th  day  of  AprU,  1896, 
comes  A.  ,J.  Kerfoot,  and  presents  to  me, 
John  G.  Wear,  judge  of  tlie  circuit  court  of 
Dunklin  county,  Missouri,  in  vacation,  at 
chambers,  in  the  city  of  Poplar  Bluff,  In  the 
county  of  Butler,  In  the  state  of  Missouri,  a 
certified  copy  of  his  petition  filed  in  the  ofBce 
of  the  clerk  of  the  said  circuit  court  of  said 
Dunklin  county.  In  a  certain  cause  entitled 
above;  and  with  it  be  presents  bis  motion, 
verified  by  his  affidavit,  by  wbicb  be  asks 
the  appointment  of  a  receiver  of  the  real 
and  personal  property  of  the  said  defendant 
corporations  named  above,  wbicb  said  mo- 
tion Is  hereto  attached.  And  the  said  John 
Q.  Wear,  Judge  as  aforesaid,  having  beard 
said  motion,  and  having  duly  considered  the 
same,  together  with  the  facts  offered  in  con- 
nection therewith,  doea  hereby  order  that 
Samuel  W.  Fordyce,  of  the  city  of  St.  Louis, 
Missouri,  l)e,  and  be  is  hereby,  appointed  as 
receiver  of  all  and  singular  tbe  real  and  per- 
sonal property,  wherever  situate,  of  the  said 
St  Louis,  Kennett  &  Southern  Railroad  Com- 
pany, and  of  tbe  said  Pemiscot  Railroad 
Company,  and  that  be  shall  Immediately 
qualify  as  such,  by  giving  bond  for  tbe  faith- 
ful performance  of  bis  duties  as  such  receiv- 
er, In  tbe  sum  of  twenty-five  thousand  dol- 
lars, and  that  after  bis  qualification  aa  such 
receiver,  having  duly  taken  tbe  oatb  pre- 
scribed, be  shall  proceed  to  tbe  county  of 
Dunklin,  and  to  tbe  county  of  Pemiscot,  In 
the  state  of  Missouri,  and  shall  take  charge 
of  tbe  said  property  of  the  said  railroad  com- 
panies, including  tbe  rolling  stock,  tbe  de- 
pots, books,  and  papers  of  the  said  compa- 
nies, and  that  be  shall  then  take  an  inven- 
tory of  ail  of  tbe  said  property  so  taken 
charge  of  by  bim;  that  be  shall  manage 
tbe  said  rall-'jad  properties  carefully  and 
discreetly;  that  be  shall  continue  to  fulfill 
and  perform  all  of  tbe  existing  contracts  of 
tbe  said  railroad  companies  until  tbe  further 
order  of  tbe  court  in  the  premises;  that  he 
shall  discharge  all  of  tbe  current  expenses 
of  tbe  management  as  sucb  receiver  out  of 
tbe  earnings  of  tbe  said  roads  while  they 
are  In  his  hands  or  custody;  that  be  shall 
keep  an  accurate  and  exact  account  of  the 
expenses  and  of  the  income  of  tbe  two  said 
raiiroAds,  the  one  extending  from  Camp- 
bell, Missouri,  fo  Kennett,  Missouri,  and  the 
other  extending  from  Kennett,  Missouri,  to 
CarutbersYlUe,  Missouri,  preserving  tbe  said 
expenses  and  Income  separate  in  ail  of  tbe 
transactions  of  himself  as  sucb  receiver,  and 
tbat  be   shall  keep   and   maintain   the  said 


properties  in  good  condition  until  the  further 
order  of  tbe  said  circuit  court  of  Dunklin 
county,  or  tbe  judge  thereof  in  vacation; 
and  that  be  make  a  full  report  of  bis  acts  as 
sucb  receiver  to  tbe  next  term  of  said  court, 
unless  ordered  to  do  so  before  that  date.  It 
is  further  ordered  that  each  and  every  agent 
and  employe  of  tbe  said  defendant  railroad 
companies  named  above,  whether  regarded 
as  tbe  employes  of  tbe  said  companies  as  one 
corporation,  or  as  two  separate  corporations, 
shall,  upon  tbe  demand  of  said  Samuel  W. 
Fordyce,  after  bis  qualification  as  sucb  re- 
ceiver, immediately  yield  to  said  receiver 
tbe  possession  and  control  of  all  the  prop- 
erty, books,  and  accounts  of  the  said  defend- 
ant railroad  companies  or  company,  and  the 
said  Louis  Houck  and  the  other  defendants 
named  as  the  officers  and  directors  of  said 
defendant  companies  are  hereby  ordered  to 
turn  over  and  deliver  to  tbe  said  receiver 
all  of  tbe  iKMfts  and  papers  of  tbe  said  com- 
pany or  companies  wbicb  pertain  in  any  wise 
to  the  management  and  business  of  the  said 
company  or  companies.  It  is  further  ordered 
tbat  in  the  event  tbat  any  sucb  employe  of 
said  company  or  companies  shall  fall  or  re- 
fuse to  so  deliver  to  said  receiver  tbe  proper- 
ty in  bis  said  care  amd  custody,  or  should 
said  defendants  fail  or  refuse  to  so  deliver 
to  said  receiver  tbe  books,  papers,  or  other 
property  of  the  said  defendant  company  or 
companies,  tbe  said  receiver  shall  at  once 
report  the  person  so  failing  or  refusing  to 
tbe  undersigned  judge  for  bis  further  orders 
In  that  behalf.  Tbe  said  defendants  and 
tbeir  employes  are  hereby  enjoined  and  for- 
bidden from  in  any  manner  interfering  with 
the  said  possession  of  the  said  receiver  aft- 
er be  shall  have  obtained  tbe  possession  of 
tbe  said  property  hereby  ordered  Into  bis 
bands,  until  tbe  further  orders  of  tbe  said 
court,  or  of  the  Judge  thereof  in  vacation. 
It  is  further  ordered  tbat  this  order  be  filed 
In  the  office  of  tbe  clerk  of  said  court  of  said 
Dunklin  county,  and  tliat  a  certified  copy 
thereof  be  fumisbed  the  said  Samuel  W. 
Fordyce,  as  such  receiver,  and  tbat  a  duly- 
certified  copy  thereof  be  served  upon  tbe  de- 
fendants named  above.  It  is  further  ordered 
tbat  tbe  said  defendants  be  notified  to  ap- 
pear l>efore  me,  tbe  undersigned  judge  of 
tbe  circuit  court,  at  tbe  next  term  of  tbe  cir- 
cuit court,  In  tbe  county  of  Dunklin,  in  the 
state  of  Missouri,  then  and  there  to  show 
cause,  if  any  they  can,  why  tbe  appoint- 
ment hereby  made  should  not  be  continued, 
and  the  property  kept  by  tbe  said  receiver, 
pending  a  bearing  upon  the  merits  of  this 
controversy,  and  until  the  said  defendants 
may  be  beard  upon  tbe  merits  thereof.  And 
the  service  of  a  duly-certified  copy  hereof 
shall  l>e  deemed  sufficient  service  of  tbe  said 
notice.  Done  at  cbaml)ers  In  tbe  city  of  Pop- 
lar Bluff,  in  tbe  county  of  Butler  and  state 
of  Missouri,  this  11th  day  of  April,  1886. 
John  G.  Wear,  Judge." 
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The  writ  Issued  by  Jndge  Wear  for  the 
seizure  and  delivery  of  the  property  of  the 
railroad  company  Is  as  follows: 

"State  of  Missouri,  County  of  Dunklin— ss.: 
In  the  Circuit  Court,  to  July  Term,  1896.  A. 
J.  Kerfoot,  Plaintiff,  v.  The  St.  Louis,  Ken- 
nett  &  Southern  Rallrcad  Company,  a  Cor- 
poration, and  Louis  Houck,  E.  F.  Blomeyer, 
L.  B.  Houck,  Theophllus  Uesel,  and  E.  S. 
McCarty,  as  Directors  in  said  Railroad  Com- 
pany, and  the  Pemiscot  liallroad  Company,  a 
Corporation,  and  Robert  G.  Ranney,  Leo 
Doyle,  Kobt.  T.  Glbouey,  Louis  Houck,  and 
John  R.  Jeannln,  Directors  In  said  Railroad 
CV)mpany,  and  Louis  Houck,  Defendants. 
To  W.  a.  Petty,  Sbeilff  of  Dunklin  County, 
Missouri:  Whereas,  It  appears  to  me,  John 
G.  Wear,  judge  of  the  circuit  court  of  said 
Dunklin  county,  Missouri,  sitting  In  chambers, 
in  vacation,  by  tne  report  of  S.  W.  Fordyce, 
whom  1  did  on  the  lltli  day  of  AprU,  ISiNS, 
appoint  as  receiver  of  all  of  the  property  of 
the  said  St.  Ix>uls,  Kennett  &  Southern 
Railroad  Company,  and  of  the  said  Pemiscot 
Railroad  Company,  which  report  Is  duly  veri- 
fied, that  the  said  Samuel  W.  Fordyce  did 
on  snid  13th  day  of  April,  1880,  proceed  to 
the  town  of  Kennett,  in  said  Dunklin  coun- 
ty. Missouri,  and  did  then  and  there  cause 
to  be  served  upon  one  Louis  B.  Houck,  whom 
he  found  in  the  charge  and  management  of 
the  f^id  property  of  the  said  railroad  com- 
panies or  company  named  above,  a  duly- 
certified  copy  of  my  order  made  in  the 
above-entitled  cause,  appointing  him,  the 
said  S.  W.  Fordyce,  as  such  receiver,  and 
that  he  did  then  and  there  demand  of  the 
said  Louis  B.  Houck  the  possession  and 
custody  of  the  property  of  the  said  railroad 
companies  or  company,  and  did  demand  that 
the  said  Louis  B.  Houck  relinquish  the  pos- 
session and  control  thereof  to  him,  the  said 
receiver,  and  that  said  Louis  B.  Houck  did 
then  and  there  fall  and  refuse  so  to  turn 
over  and  deliver  to  said  receiver  the  posses- 
sion and  control  of  the  said  railroad  or  rail- 
roads, and  of  the  said  property  of  the  said 
railroad  company  or  companies,  and  did  then 
and  there  fail  and  refuse  to  relinquish  the 
said  possession  and  control  thereof;  and 
that  the  said  Louis  B.  Houck  did  willfuUy 
violate  the  commands  of  my  said  order  of 
appointment  of  the  said  Samuel  \V.  Fordyce 
as  such  receiver:  This  Is,  therefore,  to  com- 
mand you  that  you  do  forthwith  summon 
the  power  of  the  said  county  of  Dunklin,  if 
necessary,  and  that  you  proceed  to  the  prop- 
erty of  the  said  railroad  company  or  com- 
panies named  above,  and  to  its  railroad  office 
or  offices,  wherever  situate  or  found  in  your 
county,  and  that  you  put  and  place  the  said 
Samuel  W.  Fordyce,  as  such  receiver,  in 
charge,  custody,  and  possession  thereof,  and 
that  you  dispossess  therefrom,  and  from 
every  portion  or  part  thereof,  the  said  Louis 
B.  Houck,  or  any  other  official  or  employe 
or  agent  of  the  said  Louis  B.  Houck  or  of 
the  said  railroad  companies  named  above,  or 


of  any  defendants  named  herein  above;  that 
you  take  and  deliver  to  the  said  receiver  all 
of  the  engines  and  cars  and  other  equip- 
ments of  the  said  railroad  or  railroads,  all 
of  Its  books  and  papers,  its  tickets  and  other 
movable  property,  •  Its  depots  and  ticket 
offices,  and  every  other  property  of  every 
description.  You  are  further  commanded 
that  you  immediately  take  Into  your  custody 
the  body  of  the  said  Louis  B.  Houck,  and 
him  safely  keep,  so  that  you  have  him,  the 
said  Louis  B.  Houck,  before  me,  at  cham- 
bers. In  the  city  of  Poplar  Bluff,  in  the  coun- 
ty of  Butler  and  state  of  Missouri,  on 
Thursday,  April  IC,  1&9C,  then  and  there  to 
show  cause,  if  any  he  can,  why  he  should 
not  be  committed  to  the  common  jail  of  said 
Dunklin  county  for  his  disobedience  of  my 
said  order  of  appointment  of  said  receiver. 
And  you  are  further  commanded  that  if  any 
other  person  shall  attempt  to  obstruct  the 
full  and  free  execution  of  the  above  order, 
or  to  aid  or  assist  In  the  attempt  to  remove 
any  of  the  said  property  from  the  said  county 
of  Dunklin,  except  by  orders  of  the  said  re- 
ceiver, you  shall,  by  virtue  hereof,  arrest  each 
and  every  such  person,  and  have  him  or  them 
before  me  at  the  time  and  place  designated 
above,  then  and  there  to  be  further  dealt 
with  according  to  law.  In  testimony  where- 
of, I  have  hereunto  set  my  hand,  at  cham- 
bers, in  the  town  of  Bloomfleld,  in  the  county 
of  Stoddard  and  state  of  Missouri,  this  14th 
day  of  April,  180(5.  John  G.  Wear.  Judge  of 
the  Circuit  Court  of  Dunklin  County,  Mis- 
souri." 

The  return  of  the  sheriff  upon  the  above 
writ  follows: 

"Executed  the  within  writ  In  the  county 
of  Dunklin  and  state  of  Missouri  on  the  14th 
day  of  April,  1896,  by  placing  S.  W.  For- 
dyce, as  receiver,  in  charge  of  the  depot  and 
all  of  the  property  of  the  above-named 
company  or  companies  which  were  at  that 
time  at  the  town  of  Kennett  and  in  said 
county,  including  one  engine  and  two  pas- 
senger coaches,  which  were  afterwards  taken 
away  by  L.  B.  Houck,  and  carried  eastward 
Into  Pemiscot  county,  Missouri.  I  did  fur- 
ther on  the  15th  day  of  April,  1886,  put  the 
said  receiver  in  charge  of  all  the  remainder 
of  the  property  of  the  said  companies  or  com- 
pany in  my  said  county.  Said  Louis  B. 
Houck  was  not  arrested  as  ordered  above, 
be<-ause  he  left  the  said  county  of  Dunklin. 
W.  G.  Petty,  Sheriff  of  Dunklin  County. 
Mo." 

Other  necessary  facts  appear  in  the  opin- 
ion of  the  court. 

M.  R.  Smith,  for  plaintiffs. 

BARCLAY,  J.  (after  stating  the  facts). 
This  action  is  original  in  the  supremo  court. 
Tlie  plaintiffs  are  the  St.  Louis.  Kennett  & 
Southern  Railroad  Company,  Louis  Houck, 
and  a  number  of  other  shareholders  in  snid 
company.      The  defendants  are  the  learned 
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circuit  judge  ot  the  Twenty-Second  dicalt, 
and  Messrs.  Kerfoot  and  Fordyce,  plaintiff 
and  receiver  In  the  proceeding  before  the 
judge.  The  object  of  the  action  Is  to  obtain 
a  writ  of  prohibition  against  the  enforce- 
ment of  certain  orders  entered  by  the  judge 
In  vacation  of  the  court  Copies  of  those  or- 
ders will  be  printed  In  the  official  report 
The  claim  of  plaintiffs  here  is  that  the 
orders  are  void,  because  made  without  juris- 
diction, or.  at  least  that  they  are  in  excess 
of  any  jurisdiction  which  the  circuit  judge 
might  properly  exercise  In  the  proceeding  as 
it  then  stood.  In  response  to  a  preliminary 
rule  in  prohibition,  defendants  made  separate 
returns,  and  plaintiffs  replied  thereto.  It 
will  not  be  necessary  to  state  the  terms  of 
those  pleadings  at  any  g^reat  length.  The 
facts  on  which  the  result  of  the  action  in 
this  court  depends  are  few,  and  need  not  be 
obscured  by  elaboration  of  the  minor  fea- 
tures of  the  controversy.  Those  facts  are 
also  admitted  by  the  pleadings.  The  old  St 
Louis,  Kennett  &  Southern  Railroad  Com- 
pany (which  we  shall  call  the  "Old  Kennett 
Road"  for  a  short  name)  was  incorporated  In 
1890  to  operate  a  railroad,  about  19  miles 
long,  between  Campbell  and  Kennett,  In 
Dunklin  county.  A  new  company  of  the 
same  title  was  formed  in  1895  by  an  alleged 
consolidation  of  the  old  Kennett  road  and 
the  Pemiscot  Railroad  Company,  which  had 
been  organized  in  1892  to  extend  the  railroad 
from  Kennett  to  Caruthersvllle.  The  latter 
place  Is  in  Pemiscot  county,  on  the  Missis- 
sippi river.  The  validity  of  that  consolida- 
tion is  attacked  in  the  petition  filed  In  the 
case  on  the  circuit.  The  ostensible  public 
evidence  of  the  consolidation  is  the  certifi- 
cate issued  by  the  secretary  of  state  of  Mis- 
souri, proclaiming  a  compliance  with  the 
statutory  requirements  in  regard  to  the 
union  of  such  corporations.  Rev.  St  1889, 
S  2567.  The  property  formerly  owned  by 
the  two  old  companies  was  in  custody  of  the 
new  Kennett  road,  which  operated  a  line, 
about  44  miles  in  length,  from  Campbell  to 
Caruthersvllle  (via  Kennett),  when  Kerfoot's 
petition  was  filed.  For  the  purpose  of  the 
hearing  In  this  court,  the  version  which  that 
petition  gives  of  the  dealings  between  Ker- 
foot, Houck,  and  the  companies  will  be  ac- 
cepted as  reliable.  In  determining  the  pro- 
priety of  the  proceedings  which  followed. 
The  statements  of  that  petition  need  not  be 
repeated.  They  will  be  referred  to  as  occa- 
sion requires.  An  ex  parte  application  for 
the  appointment  of  a  receiver  was  made  to 
the  circuit  judge.  In  vacation,  on  representa- 
tions additional  to  the  petition.  The  sub- 
stance of  those  representations  is  that  if 
such  appointment  were  not  made  the  prop- 
erty of  said  railway  companies  would  "be 
wasted  pending  the  determination  of  the 
said  litigation,"  and  the  rights  of  the  plain- 
tiff "suffer  Irretrievable  Injury,"  etc.  The 
application  excused  the  want  of  notice  there- 
of to  defendants  on  the  ground  "that  the 


giving  of  the  said  notice  would  tend  to  de- 
feat the  object  sought  to  be  obtained  by  the 
said  appointment,  in  this,  to  wit:  that  the 
said  Louis  Houck  is  in  exclusive  charge  of 
all  of  the  books  showing  the  condition  of 
the  affairs  of  the  said  companies,  and  has 
persons  in  charge  of  the  various  offices  and 
property  of  the  road,  who  are  entirely  under 
his  control;  that  the  said  Louis  Houck  would 
so  handle  and  dispose  of  the  books  and  prop- 
erty of  the  said  companies  that  the  order 
of  appointment  of  a  receiver,  if  made  upon 
notice,  would  not  avail,  and  would  not  be 
obeyed;  the  books  and  movable  property  of 
the  said  companies  would  be  removed  from 
the  said  counties  in  which  said  property  Is 
situate,  and  would  be  removed  from  the 
state,  80  that  the  said  processes  of  the  said 
court  would  not  be  effectual  to  compel  the 
delivery  thereof  to  the  receiver  which  might 
be  appointed";  "that  by  the  removal  of  the 
said  books  of  the  said  companies  the  object 
of  the  appointment  of  such  receiver  would 
be  frustrated,  and  his  performance  of  his 
said  duties  would  be  made  difficult,  if  not 
impossible;  that  all  of  the  said  defendants, 
directors  in  the  said  corporations,  are  under 
the  control  of  the  said  defendant  Louis 
Houck";  and  "that,  If  the  said  defendants 
should  have  notice  of  this  application  for  a  re- 
ceiver, they  would  resort  to  various  tricks 
and  devices  to  delay  this  proceeding,  and  in 
the  meanwhile  to  further  wreck  said  prop- 
erty; that  the  said  defendants  now  are  plot- 
ting to  deprive  this  plaintiff  of  his  property 
Interest  In  the  St.  Louis,  Kennett  &  South- 
em  Railroad  Company,  by  means  of  a  fic- 
titious and  fraudulent  assessment  upon  his 
said  stock;  and  that  the  giving  of  the  said 
notice  would  have  the  effect  to  destroy  the 
benefits  sought  in  the  appointment  of  the 
said  receiver."  The  circuit  judge  granted 
the  application,  without  notice  to  defend- 
ants, and  made  a  vacation  order,  at  Poplar 
Bluff,  in  Butler  county,  the  terms  of  which 
are  set  forth  at  la<*ge  in  the  statement  ac- 
companying this  opinion.  The  main  features 
of  the  order  are  that  Mr.  Fordyce  waa  ap- 
pointed receiver  of  all  the  real  and  personal 
property  of  defendant  companies.  He  was 
directed  to  immediately  qualify,  by  giving 
bond,  etc.,  and  then  to  take  charge  of  alt 
the  real  and  personal  property  of  said  com- 
panies, "Including  the  rolling  stock,  the  de- 
pots, books  and  papers,  of  the  said  com- 
panies"; to  "manage  the  said  railroad  prop- 
erties carefully,"  and  "continue  to  fulfill  and 
perform  all  of  the  existing  contracts  of  the 
said  railroad  companies  until  the  further 
order  of  the  court  in  the  premises";  to  keep 
accounts,  make  repoi-ts,  etc.  The  order  fur- 
ther directed  defendants  to  deliver  all  said 
property  to  said  receiver,  and  enjoined  them 
from  interfering  with  the  possession  of  the 
latter.  The  defendants  were  further  ordered 
to  appear  before  the  judge  "at  the  next  term 
of  the  circuit  court  in  the  county  of  Dunk- 
lin," then  and  there  to  show  cause  why  the 
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receivership  should  not  be  contltmed  "pend- 
ing a  hearing  upon  the  merits."  This  order 
was  dated  April  11,  1896.  The  next  term 
of  the  Dunklin  circuit  court,  as  appointed  by 
law,  will  begin  on  the  second  Monday  (the 
13th)  of  July,  1806.  Sess.  Laws  1892,  p.  13, 
I  50.  An  ordinary  summons  to  defendants 
to  appear  and  answer  the  petition  In  the 
cause  at  the  opening  of  the  July  term  of 
the  circuit  court  of  Dunklin  county  was 
Issued  on  the  lOtb  of  April,  1896.  Mr.  For- 
dyce,  at  the  time  of  his  appointment  as  re- 
ceiver, was  president  of  the  St.  Louis  South- 
western Railroad  Company,  popularly  known 
as  the  "Cotton  Belt"  route.  It  Is  alleged  In 
the  petition  for  prohibition  In  this  court  that 
the  latter  Is  "a  competitlTe  railroad  com- 
pany, whose  policy  has  ever  been  hostile  to 
relator  railroad  company,  for  the  reason 
that  It  occupies  the  same  territory  for  busi- 
ness," and  that  the  connection  of  the  Ken- 
nett  road  with  the  Mississippi  river  secures 
to  the  people  of  Dunklin  and  Pemiscot  coun- 
ties advantages  of  competition  between  that 
road  and  the  Cotton  Belt.  There  is  no  de- 
nial of  these  allegations  in  the  return  of  any 
of  the  defendants  to  the  preliminary  rule  in 
this  court,  and  like  statements  as  to  the 
roads  being  in  competition  appear  lu  the 
replies  to  the  returns.  The  above  recital 
shows  the  substance  of  the  charges  on  that 
point.  When  Mr.  Fordyce,  in  obedience  to 
the  order  for  his  appointment,  demanded 
possession  of  the  Kennett  road,  the  officers 
In  charge  of  the  property  refused  to  deliver 
it.  That  demand  was  the  first  actual  notifi- 
cation given  to  them  of  the  receivership. 
After  the  refusal  to  turn  over  the  property, 
an  application  was  made  to  the  circuit  Judge 
for  further  action,  whereupon  he  issued  the 
writ  or  warrant  of  date  April  14,  1896,  to 
the  sheriff  of  Dunklin  county,  directing  him 
to  summon  the  power  of  bis  county  to  put 
the  receiver  In  possession  of  the  property  of 
the  two  railroad  companies,  and  to  dispos- 
sess any  official  of  said  companies.  The 
warrant  is  recited  in  full  in  the  statement 
accompanying  the  opinion.  But  It  may  be 
properly  noted  here  that  the  warrant  was 
Issued  in  Stoddard  county.  It  directed  the 
arrest  of  Louis  B.  Houck,  and  that  he  be 
produced  before  the  circuit  Judge,  at  cham- 
bers, in  the  clt7  of  Poplar  Bluff,  Butler 
county,  April  16,  1896,  to  show  cause  why 
he  should  not  be  committed  to  jail  for  dis- 
obedience of  the  order  appointing  the  re- 
ceiver. Under  the  last-described  writ,  the 
sheriff  put  Mr.  Fordyce,  as  receiver,  taito 
possession  of  the  property  of  the  Kennett 
railroad  in  Dunklin  county,  and  otherwise 
returned  the  order  unexecuted,  for  the  rea- 
sons appearing  in  his  return.  At  that  stage 
of  the  case  the  application  for  a  prohibition 
was  presented  to  the  supreme  court,  and  a 
preliminary  rule  issued. 

1.  It  Is  tirged  by  defendants  that  prohibi- 
tion is  not  applicable  to  the  situation  exist- 
ing on  the  circuit  in  the  receivership  case. 


and  that  no  review  can  occur  at  this  time 
as  to  the  propriety  of  the  disputed  orders. 
But,  If  those  orders  were  beyond  the  legiti- 
mate authority  of  the  Judge,  the  enforcement 
of  them  may  be  prohibited.  Morris  v.  Lenox 
(1843)  8  Mo.  252.  The  fact  that  the  suit  In 
the  circuit  court  invokes  the  equity  powers 
thereof  does  not  preclude  the  use  of  a  pro- 
hibitory writ  to  keep  the  judicial  action  with- 
in the  limits  marked  by  law.  A  court  of 
equity,  no  less  than  a  court  of  law,  may 
be  called  back  within  the  boundaries  of  its 
rightful  Jurisdiction  by  the  process  of  pro- 
hibition. Where  a  court  or  judge  assumes  to 
exercise  a  Judicial  power  not  granted  by  law, 
It  matters  not,  so  far  at  coucerns  the  right 
to  a  prohibition,  whether  the  exhibition  of 
power  occurs  in  a  case  which  the  court  is 
not  authorized  to  entertain  at  all,  or  is  merely 
an  excessive  and  unauthorized  application  of 
Judicial  force  in  a  cause  otherwise  properly 
cognizable  by  the  court  or  Judge  in  question. 
State  V.  WaUs  (1892)  113  Mo.  42,  20  S.  W. 
883;  In  re  Holmes  (1805)  1  «.  B.  174.  Pro- 
hibition, however,  will  not  ordinarily  be  grant- 
ed where  the  usual  modes  of  review  by  ap- 
peal or  writ  of  error  furnish  an  adequate  and 
efficient  remedy  for  the  correction  of  an  In- 
Jury  resulting  from  the  unauthorized  exer- 
cise of  judicial  power.  But  where  those 
remedies  are  inadequate  to  the  exigency  of 
the  situation,  in  a  particular  case,  a  super- 
vising court  may  properly  Interfere  by  the 
remedy  now  asked.  If  the  orders  in  the  Ker- 
foot  suit  were  in  excess  of  the  Jurisdiction 
of  the  learned  Judge  who  entered  them,  and 
if  they  have  resulted  in  the  seizure  of  a  large 
part  of  a  railroad  line,  and  its  detention  from 
those  entitled  to-^and  whose  duty  requires 
them  to— 0{>erate  It  for  the  convenience  of 
the  public,  the  case  is  one  which  would  per- 
mit, if  not  demand,  the  application  of  a  writ 
of  prohibition  to  correct  the  wrong  com- 
plained of.  The  remedy  of  prohibition  af- 
fords opportunity  for  a  direct  attack  upon 
proceedings  questioned  upon  the  point  of 
jurisdiction.  If  the  facts  shown  by  a  record 
reveal  an  unwarranted  application  of  judicial 
power,  causing  an  Immediate  and  wrongful 
invasion  of  rights  of  propertv,  the  writ  of 
prohibition  may  go  to  check  the  execution  of 
any  unfinished  part  of  the  extrajurisdicticnal 
programme  that  may  have  been  outlined. 
Sometimes  the  writ  may  be  so  shaped  as  to 
undo  the  steps  that  have  been  taken  in  such 
a  programme.  To  justify  the  use  of  the  writ.  It 
is  not  essential  that  the  proceedings  in  dis- 
pute should  be  so  entirely  void  as  to  warrant 
a  declaration  of  nullity  upon  a  collateral  In- 
quiry. The  statute  governing  proceedings  In 
prohibition  makes  no  change  in  the  ancient 
law  on  these  points.    Laws  1895,  p.  95. 

2.  The  plaintiffs  in  this  court  contend  that 
the  learned  judge  had  no  jurisdiction  to  ap- 
point a  receiver  for  the  railroad  company  upon 
the  showing  made  by  the  petition  of  Kerfoot» 
and  that  the  order  of  appointment  is  there- 
fore a  nullity.    It  is  true  that  there  are  prec- 
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edents  declaring  that.  In  tbe  absence  of 
statutory  authority  for  8o  doing,  tbe  prop- 
erty of  a  solvent  and  going  corporation 
•cannot  rlgiitfuUy  be  taken  from  the  control 
of  its  officers  at  tbe  suit  of  a  mere  creditor 
«t  large,  and  be  placed  in  the  hands  of  a  re- 
ceiver, on  account  of  mismanagement  mere- 
ly, or  to  secure  tbe  performance  of  some 
engagement  of  the  company,  even  in  regard 
to  its  shares.  Some  decisions  have  gone  so 
far  as  to  correct,  and  even  to  proliibit,  such 
proceedings,  as  entirely  beyond  the  general 
Jurisdiction  of  courts  of  equity.  Port  Huii>n 
&  G.  R.  Co.  V.  Judge  of  St.  Clair  Circuit 
<1875)  31  Mich.  456;  Iron  Co.  v.  Wilder 
(1802)  88  Va.  942,  14  S.  E.  800;  Mason  v. 
Supreme  Court  of  Baltimore  City  (1893)  77 
Md.  483,  27  Atl.  171;  In  re  Binghamton  Gen- 
•eral  El.  Co.  (1894)  143  N.  Y  261,  38  N.  E. 
207;  People  v.  Weigley  (1895)  155  111.  491,  40 
N.  E.  300;  State  v.  Superior  Court  of  Pierce 
<5ounty  (1895)  12  Wash.  677,  42  Pac.  123; 
Fischer  v.  Superior  Court  of  San  Francisco 
(189.5)  110  Cal.  120,  42  Pac.  561.  But  in  view 
of  the  other  serious  and  sufficiently  difficult 
question  involved  in  the  case  at  bar,  and 
tbe  desirability  of  prompt  announcement  of 
the  conclusion  that  has  been  reached,  we  shall 
nut  now  stop  to  investigate  the  soundness  of 
plaintiffs'  contention  above  stated. 

3.  A  power  to  appoint  receivers  is  express- 
ly conferred  upon  Judges  of  trial  courts  in 
vacation  by  secUon  2193,  Rev.  St.  1880, 
wiiich  greatly  broadened  the  terms  of  the  old 
law  (Gen.  St.  1865,  p.  678,  i  52)  under  which 
State  y.  Gambs  (1878)  68  Mo.  289,  was  de- 
cided. We  shall  not  be  obliged  to  consider 
whether  the  Judge  might  not  appoint  a  re- 
ceiver in  vacation  by  virtue  of  inherent 
power  in  the  circuit  court  to  make  such  an 
order,  for  in  the  instance  under  review  the 
-order  was  made  in  another  county  than  that 
in  which  the  petition  for  a  receiver  had  been 
ilied.  The  inherent  as  well  as  the  ex- 
press powers  of  a  court  must  be  exercised 
within  the  territorial  Jurisdiction  of  that 
<»urt,  imless  positive  law  enlarges  the  field 
of  their  use.  But,  where  a  Judicial  power 
is  given  by  statute  to  a  Judge  in  vacation,  he 
may  exert  that  power  (at  least  within  his 
circuit)  out  of  as  well  a.<"  In  the  county  where 
the  cause  is  pending,  unless  there  is  some- 
thing in  the  statutory  authority  to  forbid  such 
action.  It  may  be  conceded  for  the  present, 
without  examining  the  proposition  closely, 
that  the  power  given  to  the  Judge  to  appoint 
a  receiver  carries  with  it,  as  a  necessary  in- 
cident, a  power  in  his  court,  if  not  in  tbe 
Judge  personally,  to  enforce  obedience  to 
orders  made  within  tbe  ambit  of  that 
power,  and  In  accordance  with  established 
principles  of  law  governing  the  exertion 
of  such  a  power.  (As  to  the  mode  of 
applying  tliat  power  we  shall  have  more 
to  say  in  the  next  section  of  this  opinion.) 
But  the  Judicial  authority  to  deal  with  prop- 
erty by  means  of  a  receivership  is  not  un- 
limited or  absolute.     Harris  v.   Beajucbamp 


[18»1]  1  Q.  B.  801.  By  a  very  late  statute 
of  Missouri  an  appeal  may  be  taken  from  any 
order  "refusing  to  revoke,  modify  or  change 
an  interlocutory  order  appointing  a  receiver 
or  receivers."  The  same  statute  further 
provides  for  a  very  summary  determination 
of  such  appeals,  and  for  that  reason  direcu 
that  they  shall,  on  motion,  be  advanced  on 
the  appellate  docket.  Laws  1895,  p.  91. 
amending  Rev.  St  1880,  §2246.  Tbe  pur- 
pose of  tills  enactment  is  to  moderate  the 
hardships  resulting  from  the  long  continu- 
ance of  receiverships  granted  on  insufficient 
grounds,  when  no  review  of  interlocutory  ap- 
pointments was  permissible.  The  reiwrts  of 
court  proceedings  In  the  United  States  prior 
to  the  passage  of  that  act  afForded  illustra- 
tions of  the  injuries  possible  from  erroneous 
Judicial  action  in  the  matter  of  receiverships, 
—Injuries  for  which  the  law  soemed  to 
afford  no  adequate  redress.  Tbe  right  to  a 
summary  review  of  an  interlocutory  order 
maintaining  a  receivership  is  clearly  given 
by  the  statute  cited.  It  is  a  valuable  and 
substantial  right  The  administration  of  tbe 
law  must  conform  to  the  intent  of  the  legis- 
lature in  regard  to  it  Andrews  v.  National 
Foundry  &  Pipe  Works  (1891)  18  U.  S. 
App.  458,  10  C.  C.  A.  60,  61  Fed.  782.  It  Is 
noticeable  that  a  prompt  review  is  allowed 
by  the  act  of  1805  only  where  the  order  con- 
tinues, not  where  it  dissolves,  the  receiver- 
ship..  Thus  the  statute  is  plainly  aimed  at 
the  possible  abuse  of  maintaining  a  receiver- 
ship (without  Just  grounds)  beyond  a  period 
required  for  an  investigation  of  its  correct- 
ness. If  the  purpose  of  tbe  new  law  is  kept 
in  view  and  effectuated,  the  procedure  in 
such  cases  must  be  shaped  so  as  to  permit  a 
speedy  review  of  Interlocutory  orders  ap- 
pointing receivers  in  vacation  as  well  as  In 
term.  Otherwise  such  orders,  in  many  parts 
of  Missouri,  might  stand  for  nearly  half  a 
year  without  the  possibility  of  even  a  first 
review,  under  tbe  existing  law  in  regard  to 
terms  of  court  J.aws  1892,  p.  10,  §30  and 
following.  In  other  states  where  statutes 
allow  appeals  from  interlocutory  injunction 
orders,  appointments  of  receivers,  etc.,  it 
has  been  held  that  tbe  appeals  may  be  taken 
in  vacation  as  well  as  in  term.  Griffin  v. 
Bank  (1816)  9  Ala.  201;  Montana,  etc.,  Co. 
V.  Helena,  etc.,  Co.  (1887)  6  Mont  416.  12 
Pac.  916;  Railroad  Co.  v.  Dykeman  (1892) 
133  Ind.  56,  32  N.  E.  823.  Such  rulings  ap- 
pear necessary  to  conform  to  the  plain  design 
of  the  legislation  on  that  subject.  The  new 
provisions  in  this  state  most  clearly  Import 
that  persons  whose  possession  is  to  be  In- 
vaded by  a  receirersbip  shall  have  at  least 
a  prompt  and  full  opi>ortunlty  for  a  hearing 
(both  preliminary  and  by  appeal)  as  to  tbe 
Justice  and  equity  of  such  a  drastic  remedy. 
Keeping  the  purpose  of  tbe  new  statute  in 
mind,  bow  must  we  regard  the  orders  of  the 
learned  circuit  Judge  in  the  Kerfoot  suit? 
The  appointment  of  the  receiver  was  made 
without   notice   to,   or   any   bearing  of,   the 
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defendants.  They  had  no  opportunity  to 
offer  the  facts  which  they  assert,  tending  to 
prove  that  the  demand  for  any  sort  of  re- 
ceivership was  without  foundation.  The 
learned  Judge's  order  fixed  a  time,  three 
m<mtb8  distant,  at  which  they  might  show 
cause  why  the  receivership  "should  not  be 
continued,  and  the  property  Icept  by  the  said 
receiver,  pending  a  hearing  upon  the  merits." 
The  details  of  the  order  plainly  contemplate 
that  meanwhile  the  railroad  was  to  be  oper^ 
ated  and  managed  by  the  receiver;  at  least, 
until  the  next  term  of  court,  then  three 
months  off.  The  receiver  was  directed,  for 
instance,  to  perform  existing  contracts  "until 
the  further  order  of  the  court."  The  whole 
framework  of  the  order  suggests  that  the 
receivership  was  established  for  at  least  a 
three-months  term.  The  facts  which  justify 
the  appointment  of  a  receiver,  without  notice 
to  the  party  whose  pr«sesslon  is  disturbed, 
are  exceptional,  at  best.  Nothing  but  the 
plainest  showing  of  au  imperative  necessity 
for  such  an  order,  to  prevent  a  failure  of 
Justice,  should  move  a  court  to  grant  a  mo- 
tion to  that  end,  though  there  is  no  hard  and 
fast  rule,  that  we  can  give,  prescribing  when 
the  discretionary  power  to  mab»!  such  an 
order  may  or  may  not  be  used.  But  of  this 
proposition  we  feel  sure:  that  under  our 
existing  law  no  temporary  receivership  can 
rightly  be  set  up,  to  last  three  months, 
without  affording  first  a  hearing  to  the  party 
whose  possession  of  property  is  determined 
by  such  an  order.  If  the  conrt  had  been  In 
session,  so  as  to  permit  Immediate  applica- 
tion to  modify  the  order,  the  relief  then  pos- 
sible might  affect  the  applicability  of  a 
prohibitory  writ.  But  the  facts  here  are 
different.  In  vacation,  at  least,  a  party 
should  not  be  obliged  t3  hunt  up  the  Judge 
for  a  correction  of  an  order  made  in  excess 
of  his  power  in  the  premises.  The  right  to 
appoint  a  temporary  receiver  in  vacation  is 
limited  by  the  necessity  from  which  alone 
the  right  to  mai(e  such  api>oIntment  springs. 
I^rsen  v.  Winder  (1896;  Wash.)  44  Pac. 
123.  No  court  in  Missouri  may,  without 
notice,  declare  a  receivership,  pending  suit, 
for  a  longer  time  than  Is  fairly  and  reason- 
ably requisite  to  allow  the  defendant,  whose 
possession  Is  Invaded,  to  show  cause  against 
a  further  continuance  of  the  receivership. 
What  is  such  reasonable  time  will  depend  on 
the  circumstances  of  each  case.  But  we 
have  no  doubt  that  three  months  is  beyond 
(and  very  far  beyond)  any  reasonable  day 
for  the  showing  of  cause.  The  statute  al- 
lowing appeals  from  interlocutory  receiver- 
ship orders  mtist  be  given  due  force.  It 
contemplates  that  an  early  opportunity  shall 
be  allowed  to  combat,  and,  if  desired,  to 
review,  the  appointment.  The  courts  must 
yield  to  that  obvious  purpose,  and  permit  no 
receivership  to  stand  without  a  summary 
opportunity  to  review  the  equity  of  It. 
When  a  judge  in  vacation  deems  the  exi- 
gency  sufficiently   great   to  warrant  an   ex 


parte  order  for  a  receivership  of  property,, 
such  as  that  in  question  here,  he  should  by 
the  same  order  appoint  a  very  early  day  for 
the  showing  of  cause  against  the  order  by 
defendants,  so  that  the  latter  may  then  have- 
opportunity  for  the  motion  to  vacate  whiclv 
the  statute  permits.  Our  law  confers,  in- 
deed, power  to  appoint  a  receiver  In  vaca- 
tion, but  It  also  allows  an  appeal  from  an, 
order  refusing  to  vacate  an  interlocutory  ap- 
pointment. A  reasonable  construction  of  the- 
latter  act  would  appear  to  permit  in  vacation 
a  motion  to  revoke  the  appointment  in  vaca- 
tion; otherwise  one  of  the  chief  remedial 
objects  of  the  appeal  statute  on  this  subject 
would  be  frustrated.  It  has  been  held  by 
some  courts  that  a  power  to  do  a  certain 
Judicial  act  out  of  term  Implies  a  power  to 
undo  that  act.  If  justice  appears  to  require 
that  move.  Baliroad  Ca  v.  Sloan  (1877)  31 
Ohio  St.  1;  Walters  v.  Trust  Co.  (1892)  50 
Fed.  316.  We  hold  that  the  learned  Judge's 
order  in  the  case  on  the  circuit  was  in  excess^ 
of  the  limitations  on  the  power  of  appoint- 
ment without  notice,  which  we  think  the  law 
imposes  by  the  clearest  Implication. 

4.  But  another  patent  infirmity  is  noticea- 
ble in  the  proceedings  in  question.  Had  the 
first  order  fixed  a  reasonable  date  to  show 
cause  against  it.  the  question  of  the  jurisdic- 
tional validity  of  the  second  order  (the  order 
to  the  sheriff)  would  demand  serious  atten- 
tion. That  order  was  made  after  the  refusal 
of  the  superintendent  of  the  new  Kennett 
road  to  surrender  possession  to  the  receiver^ 
The  petition  Itself  gave  notice  that  the  prop- 
erty over  which  the  receivership  was  sought 
to  be  established  was  in  possession  of  the 
new  company  by  virtue  of  the  alleged  eon- 
Bolidation.  The  old  Kennett  Company  and 
its  directors  were  parties  defendant  In  the  pe- 
tition. The  new  company  was  not  a  party  to 
it,  for  the  list  of  directors  shows  that  only 
the  old  company  was  pointed  out  as  defend- 
ant. The  receivership  asked  of  and  granted 
by  the  court  reached  for  the  property  of  the 
old  Kennett  Company,  and  of  the  Pemiscot 
Railroad  Company.  The  directions  to  the  re- 
ceiver exhibit  tliat  meaning  of  the  order  quite 
clearly.  Then  It  was  evidently  beyond  the 
power  of  the  learned  judge  to  order  a  seizure 
of  property  In  the  possession  of  the  new  com- 
pany without  at  least  giving  the  latter  an  op- 
portunity to  show  cause  against  the  proposed 
order.  By  that  order  the  learned  Judge  vir- 
tually decided  that  the  transfer  to  the  new 
company  was  invalid,  and  the  union  of  the 
two  old  companies  merely  nominal.  That 
ruling  was  made  without  any  but  an  ex  parte 
hearing,  as  against  a  stranger  to  the  case  in 
court  The  ordei  to  the  sheriff  was  in  the 
nature  of  a  writ  of  assistance,  as  known  to- 
the  chancery  practice.  Such  a  writ  could  not 
rightly  be  issuea,  even  on  a  final  decree  (and. 
for  stronger  reason,  not  upon  an  ex  parte  in- 
terlocutory order),  as  against  one  not  a  party 
to  the  suit,  without  a  chance  to  the  latter  to- 
show  cause  against  the  order  therefor.    Peo~ 
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pie  V.  Rogers  (1830)  2  Paige,  103;  Howard  t. 
Railroad  Co.  (1879)  101  U.  S.  848;  State  t. 
Ball  (1892)  5  Wash.  387,  31  Pac.  975.  The 
summary  writ.  Issued  from  another  county, 
to  seize  the  property  and  dellrer  It  to  the  re- 
ceiver, was  beyond  the  Jurisdiction  of  the 
learned  judge,  so  far  as  It  concerned  or  af- 
fected the  rights  of  the  new  Kennett  Com- 
pany; and,  as  to  the  latter  company,  the  ef- 
fect of  the  writ  should  be  checked  by  the  pro- 
hibition now  Invoked. 

5.  The  fact  that  no  objection  was  made  on 
the  circuit  to  the  want  of  jurisdiction  Is  no 
barrier  to  a  prohibition,  where  the  order  com- 
plained of  was  entered  In  vacation,  ex  parte, 
and  the  defect  of  jurisdiction  appears  on  the 
face  of  the  papers.  Nor  can  the  want  of  an 
exception  to  the  objectionable  order  have  any 
weight  where  no  opportunity  to  except  was 
bad  by  reason  of  the  ex  parte  nature  of  the 
order. 

6.  Assuming  that  the  learned  judge  was 
withont  jurisdiction  to  require  the  Immediate 
delivery  of  the  property  of  the  new  Kennett 
Company  to  the  receiver  without  a  hearing, 
then  the  disobedience  of  the  order  by  Mr. 
Hoack,  as  superintendent  of  that  company, 
involves  no  contempt.  It  is  always  permissi- 
ble to  show,  upon  process  for  contempt,  that 
the  order  disobeyed  was  beyond  the  jurisdic- 
tion of  the  authority  from  which  it  emanat- 
ed. If  that  showing  Is  saccessfully  made,  no 
punishable  contempt  has  been  committed.  Tn 
re  Sawyer  (1888)  124  U.  8.  200,  8  Sifl).  Ot 
482;  Smith  v.  People  (1802)  2  Colo.  App.  99, 
29  Pac.  924;  Schwartz  v.  Barry  (1892)  90 
Mich.  267,  51  N.  W.  279;  State  v.  Winder 
(1896;  Wash.)  44  Pac.  125. 

7.  It  is  msisted  by  the  plaintiffs  in  this 
court  that  the  action  of  the  learned  circuit 

.  judge  was  void  because  the  appointee  named 
as  custodial?  of  the  property  could  not  law- 
fully be  appointed  receiver  of  their  railway 
line.  The  constitution  declares  that:  "No 
railroad  or  other  corporation,  or  the  lessees, 
purchasers  or  managers  of  any  railroad  cor- 
poration, shall  ♦  •  •  In  any  way  control, 
any  railroad  corporation  owning  or  having 
under  its  control  a  parallel  or  competing  line; 
nor  shall  any  officer  of  such  railroad  corpora- 
tion act  as  an  officer  of  any  other  railroad  cor- 
poration owning  or  having  the  control  of  a 
parallel  or  competing  line.  The  question 
whether  railroads  are  parallel  or  competing 
lines  sliall,  when  demanded,  be  decided  by  a 
jury,  as  in  other  civil  Issues."  Const  1875, 
art  12,  §  17.  Two  jcctions  of  the  statute  law, 
in  furtlierance  of  the  purpose  of  the  organic 
law  quoted,  are  as  follows:  "It  shall  be  un- 
lawful for  any  railroad  company,  corporation 
or  individual  owning,  operating  or  managing 
any  railroad  in  the  state  of  Missouri,  to  enter 
Into  any  contract,  combination  or  association, 
•  ♦  •  or  in  any  way  whatever  to  any  de- 
gree exercise  control  over,  any  railroad  com- 
pany, corporation  or  individual  owning  or 
having  under  his  or  their  control  or  manage- 
ment a  parallel  or  competing  line  in  this 


state,  but  each  and  every  such  railroad, 
whether  owned,  operated  or  managed  by  a 
company,  corporation  or  Individual,  shall  b« 
run,  operated  and  managed  separately  by  its 
own  officers  and  agents,  and  be  dependent  for 
its  support  on  its  own  earnings  from  Its  local 
and  through  business  in  connection  with  other 
roads,  and  the  facilities  and  accommodations 
it  shall  afford  the  public  for  travel  and  trans- 
portation under  fair  and  open  competition." 
Rev.  St.  1889,  {  2569.  "It  shaU  be  unlawful 
for  any  officer  of  any  railroad  company  or  cor- 
poration, or  any  individual  owning,  operating 
or  managing  any  railroad  in  this  state  as 
a  common  carrier,  to  act  as  an  officer  of 
any  other  railroad  company  or  corporation 
owning,  operating  or  managing,  or  having 
the  control  of  a  parallel  or  competing  line, 
and  the  question  whether  railroads  are  par- 
allel or  competing  lines  shall  be  decided 
by  a  Jury,  when  so  demanded."  Id.  { 
2570.  At  various  points  in  the  state  stat- 
utes concerning  railroads,  receivers  are  men- 
tioned among  other  managing  operators  of 
such  lines.  Rev.  St.  1889,  {{  2631,  2644,  2645. 
So  that  it  Is  obvious  that  the  president  of  a 
parallel  or  competing  railroad,  however  high 
his  business  qualifications.  Is  not  eligible  to 
appointment  as  receiver  of  the  competing  rail- 
way line,  in  Missouri.  The  fact  is  alleged  In 
this  court  that  Mr.  Fordyce  is  the  president 
of  the  Cotton  Belt  Route,  and  that  it  Is  a  rail- 
way in  competition  with  the  new  Kennett 
road.  The  fact  standja  admitted  by  the  plead- 
ings here,  in  their  present  form.  But,  to 
make  it  available  as  the  groundwork  of  a  pro- 
hibition, the  fact  should  appear  in  some  way 
in  the  proceedings  on  the  drcnlt  It  does  not 
appear  in  the  record  of  those  proceedings. 
Nor  does  it  appear  that  the  learned  circuit 
Judge  was  aware  of  the  fact  when  the  ap- 
pointment was  made.  Hence  we  are  not  call- 
ed upon  to  say  whether  or  not  the  fact  would 
furnish  of  itself  a  cause  to  prohibit  the  execu- 
tion of  the  order  of  appointment. 

8.  The  summary  order  for  the  seizure  of  the 
property  in  possession  of  the  new  Kennett 
road  was,  we  think.  In  excess  of  the  rightful 
power  of  the  learned  circuit  Judge  in  vaca- 
tion. We  hence  consider  that  the  rule  in 
prohibition  shoidd  be  made  absolute,  and  di- 
rect that  judgment  for  a  peremptory  writ  be 
entered,  prohibiting  the  circuit  judge  from 
enforcing  any  order  heretofore  made  in  the 
Kerfoot  case,  under  which  said  receiver  has 
taken  possession,  or  Is  attempting  to  take  pos- 
session, of  some  part  of  the  railway  or  other 
property  of  the  St.  Louis,  Kennett  &  Southern 
Railroad  Company,  or  of  the  Pemiscot  Rail- 
road Company,  and  prohibiting  him  from 
making  any  order  (upon  the  pending  petition 
of  said  Kerfoot  in  said  cause)  directing  or 
permitting  any  receiver  to  take  possession  of 
any  property  of  said  companies  without  first 
allowing  the  present  St  Louis,  Kennett  ft 
Southern  Railroad  Company  an  opportunity 
to  be  duly  heard;  and  by  the  writ  the  said  re- 
ceiver will  be  prohibited  from  attempting  to 
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take  or  hold  poesesslon  of  any  property  of 
said  railroad  companies  by  yirtue  of  said  or- 
der, and  the  receiver  will  further  be  ordered 
to  restore  forthwith  any  and  all  property  of 
the  new  Kennett  road  that  may  be  In  his  pos- 
session by  reason  of  his  said  receivership. 

BRACE,  C.  J.,  and  GANTT,  MacFAR- 
LANE,  BURGESS  and  ROBINSON,  JJ.,  con- 
car.     SHERWOOD,  J.,  dissents. 


METER  T.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

June  23,  1886.) 

DCATB  BT  WbOSOPDL  AoT— STATOTOBT  AOTIOS— 

Plbadiso— Tkiau— Instkoctioms. 

1.  In  an  action  to  recover  the  statutory  for- 
feiture of  ^,000  for  the  death  of  a  person  occa- 
sioned by  the  negligence  of  a  driver  of  a  street 
car,  under  the  provisions  of  Rev.  St.  1889,  S 
4425,  the  setting  out  in  the  petition  of  a  city 
ordinance  relating  the  running  of  street  cars, 
and  prescribmg  the  duties  of  those  in  charge  of 
them,  together  with  an  allegation  that  the 
death  of  plaintiffs  decedent  was  caused  by  a 
failure  to  observe  such  ordinance,  is  not  a 
statement  of  a  separate  cause  of  action  based 
upon  a  violation  of  the  ordinance,  but  the 
pleading  of  such  violation  as  furnishing  proof 
of  the  negligence  of  the  driver,  the  consequence 
of  which,  when  resulting  in  a  death,  is  fixed  by 
the  statute. 

2.  The  giving  of  an  instruction  at  the  re- 
quest of  one  party,  which  correctly  states  the 
law  so  far  as  it  goes,  but  is  misleading  be- 
cause of  the  omission  of  other  statements  in 
connection,  is  not  ground,  for  reversal  where 
another  instruction,  given  at  the  request  of  the 
adverse  party,  supplies  the  omission. 

Appeal  from  circuit  court,  St.  Louis  county; 
Randolph  Hirzell,  Judge. 

Action  by  August  Meyer,  administrator  of 
Cbristian  Senn,  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Lubke  &  Muench,  for  appellant.  Dodge  & 
Mulvibill,  for  respondent. 

MACFARIiANE,  J.  This  is  the  third  ap- 
peal. The  suit  was  originally  prosecuted  in 
the  names  of  Christian  Senn  and  bis  wife  to 
recover  damages  for  the  death  of  their  in- 
fant son,  Charles,  who  was  killed  by  being 
run  over  by  a  car  of  defendant  street-railway 
company  in  the  city  of  St.  Louis.  Pending 
the  first  api>eal,  the  wife  died,  and  the  suit 
was  continued  in  the  name  of  Chrlstiau 
Senn,  the  father  of  the  child.  On  the  second 
appeal  the  Judgment  was  reversed,  and  a  re- 
trial ordered.  The  case  was  again  tried, 
and  resulted  in  a  verdict  for  plaintiff,  and 
defendant  again  appealed.  Pending  this  ap- 
peal. Christian  Senn  has  died,  and  the  suit 
has  been  revived  and  is  now  prosecuted  in 
the  name  of  his  administrator.  The  plead- 
ings and  evidence  are  substantially  the  same 
aM  upon  the  former  appeals,  which  will  be 
found  reported  In  106  Mo.  146,  18  S.  W.  1007, 
and  124  Mo.  623,  28  S.  W.  66.  A  statement 
«f  the  facts  accompanied  the  first  opinion, 


which  need  not  be  repeated.  An  ordinance 
of  the  city,  which  had  been  accepted  by  de- 
fendant, required  the  conductor  and  driver 
of  each  car  to  keep  a  vigilant  watch  for  all 
vehicles  and  persons  on  foot,  especially  chil- 
dren, either  on  the  track  or  moving  towards 
It,  and  on  the  first  appearance  of  danger  to 
such  persons  or  vehicles  to  stop  the  car 
within  the  shortest  time  and  space  possible. 
The  petition  contained  these  charges:  "That 
the  failure  of  said  driver  of  said  car  of  de- 
fendant to  keep  such  proper  and  vigilant 
watch  ahead  for  all  persons  on  foot,  and 
especially  for  the  said  Charles  C.  Senn,  and 
the  failure  of  said  driver  to  stop  said  car 
within  the  shortest  time  and  space  possible, 
and  failure  of  the  defendant  to  keep  the  pro- 
visions of  said  ordinances  as  it  had  agreed 
to  do,  directly  contributed  to  cause  the  in- 
juries hereinafter  complained  of.  That  on 
said  1st  day  of  May,  1888,  at  said  point  on 
South  Broadway,  the  said  driver  of  said  car 
negligently  and  carelessly  allowed  his  team 
to  run  against  and  knock  down  the  said 
Charles  C.  Senn  as  he  was  crossing  said 
track,  and  negligently  failed  to  stop  his  said 
car  in  the  shortest  time  and  space  possible, 
and  negligently  drove  over  him,  the  wheel 
of  said  car  passing  over  his  Umbs,  and  great- 
ly mangled  and  crushed  his  leg  about  the 
knee  Joint,  and  otherwise  bruising  his  body, 
so  that  afterwards,  to  wit.  on  the  3d  day  of 
May,  1888,  said  Charles  C.  Senn  died." 

On  the  question  of  the  contributory  negli- 
gence of  the  parents  of  the  child  the  court 
gave  to  the  Jury  these  two  instructions; 
the  first  at  the  request  of  plaintiff,  and  the 
second  at  that  of  defendant:  "No.  3.  The 
court  Instructs  the  Jury  that  in  determin- 
ing whether  or  not  the  plaintiff  and  his  for- 
mer wife,  Mary,  contributed  by  their  negli- 
gence in  the  custody  and  care  of  their  child, 
C.  C.  Senn,  to  its  injury  and  death,  you  are 
to  consider  whether  or  not  they  exercised 
that  degree  of  care,  caution,  and  watchful- 
ness over  their  said  child,  C.  C.  Senn,  lu 
sending  him  across  the  street  for  the  cows, 
which  was  reasonable  and  proper  for  parents 
in  their  circumstances  In  life,  as  shown  by 
the  evidence."  "No.  8.  The  court  also  In- 
structs the  Jury  that  plaintiff  is  not  entitled 
to  recover  in  this  case  if  from  the  evidence 
the  jury  believe  that  the  plaintiff,  upon  his 
part,  at  and  immediately  preceding  the  In- 
Jury  of  his  child,  failed  to  exercise  that  rea- 
sonable care  and  caution  to  protect  his  child 
from  Injury  which  a  reasonably  prudent 
parent  would  have  exercised  under  the  like 
circumstances.  Therefore,  if  from  the  evi- 
dence the  Jury  believe  that  with  plaintiff's 
knowledge  and  consent  the  child,  Charles 
Senn,  was  sent  out  upon  and  over  the  pub- 
lic street  and  over  the  track  of  defendant 
company,  to  help  bring  home  some  cows; 
that  plaintiff  saw  the  boy  returning  from  the 
opposite  side  of  the  street,  helping  to  drive 
the  cows  over  defendant's  track;  that  plain- 
tiff also  saw  the  car  passing  down  towards 
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the  place  ■where  the  cows  and  boy  were 
about  to  cross  the  track,  that  plaintiff  was 
then  standing  at  a  point  from  which  be  had 
a  full  view  of  the  car,  the  cows,  and  the 
boy,  and  was  near  enough  to  have  given 
warning  of  danger  to  the  boy  or  to  the  driver 
of  the  car;  and  If  from  the  evidence  you 
further  believe  that  the  boy  was  then  In 
peril,  or  lilcely  to  become  so  Immediately, 
and  that  plaintiff  knew  this,  or  by  the  exer- 
cise of  ordinary  care  on  his  part  could  have 
so  known;  and  If  you  believe  further  that 
plaintiff  gave  no  warning  as  aforesaid,  and 
also  believe  that  a  reasonably  prudent  par- 
ent, under  like  circumstances,  would  have 
given  such  warning;  and  If  you  also  believe 
that,  had  such  warning  been  given,  the  In- 
jury would  have  been  avoided,— then  you 
should  find  for  defendant  company  on  the 
ground  of  contributory  negligence."  On  the 
measure  of  damages  the  court  gave  this  In- 
struction: "If  the  Jury  find  from  the  evi- 
dence that  the  plaintiff  is  entitled  to  recover, 
you  will  assess  his  damages  In  the  sum  of 
five  thousand  ($5,000)  dollars."  A  verdict 
and  Judgment  were  rendered  for  plahitlff  for 
$5,000,  and  defendant  appealed. 

1.  Counsel  argue  with  much  ingenuity  and 
force,  and  with  much  plausibility  also,  that 
plaintiff  states  and  undertakes  to  recover  on 
two  causes  of  action;  one  for  negligence  of 
the  driver  In  managing'  the  mules  and  car, 
and  the  other  for  failure  to  observe  the  city 
ordinance  mentioned  in  the  statement.  They 
Insist  that  the  formei  Is  grounded  upon  sec- 
tion 4425,  Rev.  St.  1889,  which  allows  a  re- 
covery of  $5,000  In  the  nature  of  a  for- 
feiture; while  the  other  is  based  upon  sec- 
tions 4426  and  4427  of  said  statutes,  and 
allows  a  recovery  of  compensatory  damages 
not  exceeding  $5,000.  On  these  assumptions 
It  is  claimed  that  the  direction  to  the  Jury 
to  assess  the  damages  at  $5,000  was  error. 
Defendant's  position  would  be  Invulnerable 
If  two  causes  of  action  were  stated,  one  un- 
der a  section  allowing  $5,000  absolutely,  and 
the  other  under  a  section  allowing  compen- 
satory damages  only.  There  would  be  no 
means  of  knowing  upon  which  cause  of  ac- 
tion the  verdict  was  found.  Drum  pi  ey  v. 
Railroad  Co.,  98  Mo.  34,  11  S.  W.  244;  King 
V.  Railway  Co.,  98  Mo.  235,  11  8.  W.  5(53. 
But  we  do  not  think  the  argument  built  upon 
sound  premises.  The  ordinance  requiring  a 
street-car  driver  to  keep  a  vigilant  watch 
for  children  upon  or  approaching  the  track, 
and  to  stop  promptly  on  the  ^rst  appear- 
ance of  danger,  Is  a  mere  regulation  In  re- 
spect to  the  running  of  the  car,  and  a  fail- 
ure to  perform  the  duties  required  does  not 
create  a  cause  of  action,  but  furnishes  evi- 
dence of  negligence  In  operating  the  car. 
So  much  of  the  statute  as  Is  applicable  to 
this  case  reads  as  follows:  "Whenever  any 
person  shall  die  from  any  Injury  arising 
from  or  occasioned  by  the  negligence,  un- 
sklllfulness,  or  criminal  intent  of  ♦  •  • 
any  driver  of  any  stage  coach  or  other  pub- 


lic conveyance  whilst  In  charge  of  the  same 
as  a  driver  *  •  •  the  corporation.  Individ- 
ual or  individuals  In  whose  employ  any  such 
driver  shall  be,  at  the  time  such  injury  to 
committed,  or  who  owns  any  such  ♦  •  • 
public  conveyance  at  the  time  any  injury  is 
received,  resulting  from  or  occasioned  by 
any  •  *  •  unsklllfulness,  negligence  or 
criminal  Intent  above  declared,  shall  forfeit 
and  pay  for  every  person  or  passenger  so 
dying,  the  sum  of  five  thousand  dollars."  Rev. 
St.  1889,  §  4425.  The  cause  of  acUon  arises 
under  the  statute  when  the  death  of  a  per- 
son results  from  the  negligence,  unskiUfoI- 
ness,  or  criminal  Intent  of  the  driver  of  a 
street  car.  The  ordinance  merely  prescribes 
certain  duties  the  driver  Is  required  to  ob- 
serve while  In  charge  of  and  operating  a  car. 
A  failure  to  discharge  those  duties  will  be 
at  most  merely  negligence  In  the  manage- 
ment of  the  car,  the  consequences  of  which 
are  fixed  by  the  statute.  A  statute  requires 
a  bell  to  be  rung  or  a  whistle  to  be  sounded 
when  a  train  approaches  a  public  crossing. 
It  also  provides  that  the  corporation  stiall  be 
liable  for  all  damages  which  any  person 
may  sustain  at  such  crossing  when  such 
bell  shall  not  be  rung  or  whistle  sounded. 
Hence  the  effect  of  a  disobedience  of  the 
statute  Is  prescribed.  But,  when  the  death 
of  any  person  Is  caused  by  a  failure  to  ob- 
serve these  statutory  requirements,  an  ac- 
tion may  be  maintained  for  the  forfeit,  un- 
der section  4425,  by  one  entitled  to  sue.  The 
reason  Is  that  the  l-equirements  of  the  stat- 
ute are  regulations  for  conducting  and  man- 
aging trains,  and  a  failure  to  observe  them 
Is  negligence  In  these  respects.  Police  regu- 
lations in  cities,  such  as  limiting  the  rate 
of  the  speed  of  trains  or  cars,  giving  sl^nalx 
at  crossings,  requiring  cars  to  be  lighted, 
etc.,  all  pertain  to  the  management  of  trains 
and  cars,  and  a  failure  to  observe  them  Is 
negligence  in  operating  the  train  or  car. 
King  V.  Railway  Co.,  98  Mo.  230.  11  S.  W. 
563.  These  requirements  are  very  different 
from  those  statutory  duties  which  have  no 
connection  with  the  operation  of  trains  and 
cars,  such  as  maintaining  road  crossings  and 
sign  boards,  and  keeping  the  track  clear  of 
weeds.  Crumpley  v.  Railroad  Co.,  98  Mo. 
34, 11  S.  W.  244;  King  v.  Railway  Co.,  supra; 
Rapp  V.  Railroad  Co.,  106  Mo.  423.  17  S. 
W.  485.  In  one  case  the  duty  Is  required 
of  those  In  charge  of  public  conveyances, 
while  in  the  other  the  duty  Is  required  of 
the  corporation  itself.  The  i»enalty  provided 
by  section  4425,  except  In  case  of  the  death 
of  a  passenger,  is  for  neglect  in  the  opera- 
tion of  trains,  cars,  and  other  public  convey- 
ances. Our  opinion  is  that  the  ordinance  Is 
a  mere  regulation  of  the  duties  of  street-oar 
drivers  when  in  charge  of  cars,  and  a  neglect 
of  such  duty  is  such  negligence  In  operat- 
ing the  same  as  makes  a  cause  of  action 
for  the  recovery  of  the  statutory  damages 
of  $5,000.  The  petlt'on  only  charged  one 
cause  of  action,  viz.  the  death  of  the  chlkK 


Digitized  by 


Google 


Ma) 


MABTIN  «.  BAKER. 


cansed  by  tbe  negligence  of  tbe  driver  of 
the  car  while  in  charge  of  It.  To  state  and 
prove  his  case,  plaintiff  was  not  confined  to 
one  negligent  act  He  bad  tbe  right  to  state 
and  prove  either  statntoiy  or  common-law 
negligence  or  both,  and,  both  relating  to  tbe 
duty  of  tbe  driver,  the  damages  are  fixed  at 
$5,000.  We  find  no  objection  to  the  Instmc- 
tlon  on  the  measure  of  damages. 

2.  Tbe  correctness  of  the  instruction  given 
plaintiff  on  tbe  question  of  the  contributory 
negligence  of  tbe  parents  of  tbe  child  is  ear- 
nestly challenged  by  counsel  for  defendant 
It  Is  said  that  the  Instruction  is  erroneous 
In  that  it  limited  the  question  of  tbe  parents' 
contributory  negligence  to  their  conduct  in 
sending  the  boy  across  tbe  street  for  the 
cows.  The  instruction  is  certainly  oi>en  to 
tbe  criticism  urged  against  it  It  entirely 
Ignores  tbe  evidence  which  tended  to  prove 
that  the  father  of  tbe  child  luiew  of  tbe 
danger  Into  which  he  was  going,  and  failed 
to  use  any  efforts  to  warn  him  or  tbe  driver. 
But  it  will  be  observed  that  tbe  court  does 
not  direct  or  declare  a  conclusion  of  law 
from  tbe  Imperfect  consideration  of  the 
facts  which  the  instruction  requires  of  tbe 
Jury.  The  Jury  might  certainly  have  drawn 
an  Inference  from  the  instruction  that.  If 
the  parents  exercised  that  degree  of  care 
and  watchfulness  over'  their  child,  in  sending 
him  for  tbe  cows,  which  was  reasonable  for 
parents  in  their  circumstances  in  life,  they 
were  not  guilty  of  contributory  negligence 
in  the  mere  fact  that  they  sent  him.  We 
think  no  objection  can  be  found  to  the  In- 
stmctlon  as  far  as  it  goes.  An  examination 
of  the  instruction  given  by  the  court  at  the 
request  of  defendant  will  show  that  tbe 
facts  omitted  from  the  one  given  plaintiff 
are  fully  covered.  Taking  tbe  two  instruc- 
tions together,  the  law  Is  fully  and  fairly 
declared.  They  are  not  Inconsistent  but 
each  is  proper  as  applied  to  tbe  facts  on 
which  it  Is  predicated.  We  are  unable  to  see 
how  defendant  could  have  been  prejudiced. 
The  other  questions  discussed  have  been 
passed  upon  in  tbe  former  appeals.  There 
have  been  three  Jury,  trials,  all  resulting  In 
verdicts  for  plaintiff.  This  one  seems  to 
have  been  fair,  and  the  Judgment  is  affirmed. 

BARCLAY  and  ROBINSON,  JJ.,  concur. 
BRACE,  C.  3.,  absent 


MARTIN  V.  BAKER  et  al. 

(Supreme  Court  of  MisBonri,   Division  No.  1. 

June  23,  1886.) 

DsBT>— Unddb  lKn.uB!TCB— BovFioiBXcr  or 

EVIDSNOB. 

A  widow,  who  owned  400  acres  of  land, 
worth  $10,000  or  more,  and  had  $3,000  in  notes 
'  and  money,  and  who  was  80  years  old  and 
feeble  in  body  and  mind,  went  to  live  with  B., 
a  married  daughter,  who  bad  no  children,  on 
the  "home  place,"  containing  160  acres,  worth 
$5,000  or  $6,000.  Within  a  month  she  deeded 
v,368.W.no.3— 24 


such  place  to  B.  and  hnsband,  reserving  a  life 
estate,  in  consideration  of  her  support  during 
her  life,  bnt  giving  tne  grantees  possession  and 
the  Qse  of  the  property.  lis  rental  value  was 
$375.  About  the  same  time  she  assigned  to 
the  grantees  a  $1,500  note  drawing  8  per  cent 
interest.  The  deed  was  drawn  by  the  hus- 
band's lawyer,  to  whose  honse  the  grantor 
was  taken,  and  where  she  was  left  by  the  hns- 
band; but  before  l>eing  executed,  it  was  taken 
to  B.  to  ascertain  if  she  would  accept  it.  Soon 
afterwards  M.,  another  married  daughter,  who 
liad  five  children,  and  was  the  grantor's  only 
other  child,  began  proceedings  to  hare  the 
grantor  declared  incapable  of  transacting  her 
business,  etc.,  but  they  were  dismissed  before 
triah  Nine  months  after  such  deed  was  made, 
B.'8  hnsband  took  the  same  lawyer  to  the 
farm,  14  miles  distant  where  he  drew  and  the 
mother  executed  a  deed  of  120  acres  of  the  re- 
maining land  to  each  of  the  daughters.  The 
Und  deeded  to  M.  was  timber  land  worth 
about  half  as  much  as  the  land  deeded  to  B. 
M.'s  deed  gave  her  a  life  estate  only,  and  pro- 
hibited her  from  cutting  or  selling  the  timber. 
It  was  nnderstood  that  M.  would  not  accept 
the  deed  to  her,  and  she  did  not.  Two  months 
afterwards  B.'s  husband  took  the  same  lawyer 
to  the  farm,  where  B.  and  her  husband  arranged 
an  equal  division  of  the  property  between  them, 
and  she  made  a  will,  giving  all  her  property 
to  her  husband  if  he  survived  her;  and,  if  not, 
to  a  stranger  At  the  same  time  the  mother 
deeded  to  such  lawyer  the  120  acres  refused 
by  M.,  and  made  a  will  giving  her  remaining 
property  to  B.  appointing  B.'s  hnsband  exec- 
utor, and  reciting  that  she  had  disposed  of  her 
land  and  provided  for  M.,  thoagh  M.  had  re- 
ceived but  $300.  B.'s  husband  selected  the  of- 
ficers who  took  the  acknowledgments  to  the 
deeds,  and  the  witnesses  to  the  wills,  and  the 
mother  never  left  home  except  in  his  or  B.'s 
company.  The  fact  that  M.  applied  for  the 
appointment  of  a  guardian  for  her  mother  in- 
censed her  somewhat,  and  it  was  used  to  keep 
in  existence  a  prejudice  against  M.  Before 
the  first  deed  was  made,  the  grantor  had  made 
two  wills,  which  showed  that  she  understood 
that  mode  of  disposing  of  her  property,  and 
tiiat  she  desired  her  daughters  to  share  equally 
in  it.  Held,  that  the  deeds  to  B.  and  husband 
were  procured  by  nndue  influence. 

Appeal  from  circuit  court,  Andrew  county; 
William  S.  Herndon,  Judge. 

Action  by  Mary  E.  Martin  against  Martha 
A.  Baker  and  Henry  Baker,  her  husband,  to 
set  aside  conveyances  to  defendants  by  Lydia 
L.  Baker,  mother  of  plaintiff  and  defendant 
Martha  A.,  on  the  ground  that  they  were  pro- 
cured by  undue  influence,  etc.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Plaintiff  and  defendant  Martha  Baker  are 
sisters,  the  only  children  of  Lydia  L.  Baker, 
deceased,  and  defendant  Henry  Baker  is  the 
husband  of  tbe  said  Martha.  On  the  18th  of 
August  1890,  tbe  said  Lydia  L.  Baker,  then 
a  widow,  executed  and  delivered  to  defend- 
ants a  quitclaim  deed  conveying  160  acres  of 
land,  known  as  the  "home  place"  of  tbe 
grrantor.  The  consideration  expressed  in  this 
deed  was  one  dollar  and  an  agreement  on  the 
part  of  tbe  grantees  to  support  and  maintain 
tbe  grantor  during  her  life.  The  grantor  re- 
tained a  life  estate  in  tbe  land.  The  grantees 
were  to  have  the  possession  and  use  of  tbe 
land  unless  the  contract  of  maintenance  was 
not  kept,  in  which  case  the  grantor  reserved 
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the  right  to  resame  possession  and  control. 
The  said  contract  Is  declared  in  the  deed  to 
be  the  real  consideration.  On  the  lOtb  day 
of  March,  1891,  the  said  Lydla  L.  Baker  ex- 
ecuted afld  delivered  to  defendant  Martha 
Bnker  a  deed  to  120  acres  of  additional  land, 
situate  In  section  31,  township  59,  range  38. 
The  consideration  In  this  deed  was  one  dol- 
lar and  love  and  affection.  A  life  estate  was 
also  retained  by  the  grantor  In  this  land.  On 
the  25th  of  May,  1891,  defendants  conveyed 
all  of  said  land,  and  other  land  belonging  to 
the  wife,  to  one  William  Herren,  who,  on  the 
same  day,  conveyed  it  back  to  theiu  In  Joint 
tenancy.  The  said  Lydla  Baker  died  In  De- 
cember, 1891,  and  this  suit  was  commenced 
In  February,  1892,  the  object  of  which  Is  to 
set  aside  and  annul  these  deeds  on  the  ground 
that  they  were  procured  by  fraud  and  undue 
influence  of  defendants,  and  that  the  grantor 
was  at  the  time  of  unsound  mind  and  mem- 
ory and  Incapable  of  making  them.  The  an- 
swer of  defendants  contained  a  specific  deni- 
al of  each  charge  of  fraud,  and  affirmative  al- 
legations to  the  effect  that  the  deeds  were 
made  without  solicitation,  fraud,  or  influence 
on  the  part  of  defendants,  and  that  the  grant- 
or was  at  the  time  of  sufficient  mental  capac- 
ity to  make  the  deeds.  The  evidence  shows 
that  the  said  Lydla  Baker  owned  In  her  own 
right  the  home  farm  at  the  death  of  her  hus- 
band, which  occurred  in  1879,  and  received 
in  her  own  right  from  her  husband's  estate 
240  acros  of  land  additional.  Of  this,  120 
acres  was  conveyed  to  defendants  by  the  deed 
of  March  10,  1891.  The  estimated  value  of 
all  the  land  was  $10,000,  and  of  the  home 
place  $5,000  or  $6,000.  The  said  Lydla,  after 
the  death  of  her  husband,  continued  to  reside 
on  the  home  farm  until  1890.  The  first  six 
or  seven  years  of  this  period  defendants  lived 
with  her.  At  the  end  of  that  period  they 
moved  to  and  continued  to  reside  on  the  farm 
of  the  wife  in  the  same  neighborhood.  Plain- 
tiff first  married  a  man  by  the  name  of 
Brown,  and  In  1873  moved  with  her  husband 
to  Colorado.  Her  husband  died  In  1878,  and 
in  188C  she  married  Martin.  In  1890  she  and 
her  husband  returned  to  Missouri  to  live.  In 
1881  the  said  Lydia  took  one  of  the  daughters 
of  Mrs.  Brown  to  live  with  her,  where  she  re- 
mained until  she  married  In  1890.  Soon 
thereafter  the  said  Lydla  went  to  the  home 
of  defendants,  where  she  lived  until  her 
death.  The  first  of  the  deeds  was  made  In  a 
month  or  two  after  she  went  to  the  home  of 
defendants.  Plaintiff  has  five  children,  some 
of  whom  are  minors.  Defendants  are  child- 
less. The  evidence  shows  that  the  said 
Lydia  was,  at  the  death  of  her  husband,  a 
woman  of  good  physical  health,  strong  mind, 
and  good  business  capacity,  but  that,  some 
years  before  her  death,  she  had  suffered  from 
slight  attacks  of  paralysis,  and  was  quite  fee- 
ble physically.  At  her  death  she  was  about 
80  years  old.  In  the  year  1885  or  1886  de- 
ceased made  a  will,  by  which  she  devised  the 
"home  place"  and  about  40  acres  of  the  re- 


maining land  to  plaintiff,  and  the  rest  of  the 
land,  consisting  of  200  acres,  she  devised  to 
defendant  Martha  for  life,  "and,  should  she 
die  without  leaving  children  to  inherit,  said 
land  shall  descend  to"  plaintiff,  or  "her  heirs 
in  case  of  her  death."  The  will  also  gave  to 
the  five  children  of  plaintiff  $150  each.  An- 
other will  was  made  about  12  or  18  months 
after  the  first  By  this  will  she  devised  the 
home  place  to  defendant  Martha  with  the 
same  limitation  as  contained  in  the  first  The 
other  land  she  devised  to  plaintiff.  The  per- 
sonal propertT  was  disposed  of  aboiit  as  in 
the  first  No  copy  of  this  will  was  presferv- 
ed,  and  its  exact  provisions  could  not  be  re- 
called by  the  witnesses.  In  March,  1891,  de- 
ceased made  to  defendant  Martha  Baker  the 
deed  to  120  acres  of  land.  On  the  same  day 
she  made  a  deed  to  plaintiff  for  the  other  120 
acres.  This  deed  contained  certain  restrlc- 
ticms  on  account  of  which  plaintiff  refused  to 
accept  It  On  the  day  the  deed  to  the  home 
place  was  made  to  defendants,  August  19, 
1890,  the  grantor  assigned  to  defendant 
Henry  Baker  a  note  for  $1,481.  On  the  25th 
day  of  May,  1881,  Judge  William  Herren, 
at  the  request  of  Henry  Baker,  went  out  to 
the  home  of  the  latter,  and  while  there  pre- 
pared the  following  deeds,  which  were  after- 
wards executed  and  delivered:  Deed  from 
Lydia  L.  Baker  to  WlUiam  Herren  for  120 
acres  of  land.  This  Included  all  the  land 
she  owned  not  theretofore  deeded  to  defend- 
ants. The  consideration  was  one  dollar. 
Deed  from  defendants,  as  husband  and  wife, 
to  William  Herren,  conveying  360  acres,  be- 
ing the  same  land  previously  conveyed  to 
the  grantors  by  Lydla  L.  Baker.  Deed  from 
William  Herren  to  defendants  In  Joint  ten- 
ancy, conveying  the  same  land.  Defeasance, 
which  recited  the  deed  from  Lydia  Baker  to 
William  Herren,  that  the  grantee  held  the 
land  for  sale,  and  that  on  demand  he  should 
convey  the  same  or  pay  the  proceeds  thereof 
to  defendant  Martha  Baker.  On  the  26th 
of  the  same  month  Judge  Herren  prepared 
wills  for  all  three  of  the  parties.  The  will 
of  Lydla  L.  Baker  recited  that  she  had  dis- 
posed of  all  her  real  estate  and  provided 
for  her  own  support  during  her  life.  It  re- 
cited, also,  that  she  had  already  fully  pro- 
vided for  her  daughter  Mary  Martin,  plain- 
tiff, and  gave  her  five  dollars.  All  the  rest 
of  her  property  she  gave  her  daughter  de- 
fendant Martha  Baker.  The  personal  prop- 
erty was  estimated  at  about  $3,000.  The 
will  of  Martha  Baker  gave  all  her  estate  to 
her  husband,  defendant  Henry  Baker,  and 
provided  that  wliat  should  remain  at  his 
death  should  go  to  one  Otto  BIy.  The  will 
of  Henry  Baker  gave  all  his  real  estate  to 
his  wife,  should  she  survive  him.  A  great 
deal  of  evidence  was  Introduced  by  each 
party  bearing  upon  the  mental  capacity  of 
Mrs.  Baker  to  make  the  deeds  in  question. 
As  is  usual  In  such  cases,  the  evidence  was 
very  conflicting.  It  Is  too  voluminous  to  be 
given  In  detail.    That  deceased  was  old  and 
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physically  feeble  Is  not  disputed.  That  her 
mental  powers  were  mnch  impaired  is  well 
established.  It  may  also  be  said  that  thefe 
was  no  direct  evidence  that  defendants,  or 
either  of  them,  exercised  any  undue  and  im- 
proper Inflnence  over  her  In  order  to  secure 
the  deeds.  The  court  was  requested  to  find 
and  state  in  writing  tbe  conclusions  of  fact 
from  all  the  evidence.  Pursuant  to  this  re- 
quest the  court  found,  and  so  declared,  that, 
at  the  date  of  the  respective  deeds,  the  said 
Lydia  L.  Baker  did  not  liave  sufficient  men- 
tal capacity  to  transact  her  business,  or  to 
intelligently  execute  the  deeds,  and  was  not 
of  sufficient  mind  to  talie  into  consideration 
the  nature,  extent,  or  value  of  her  property, 
or  the  property  transferred.  The  court  also 
found  that  the  deeds  were  executed  by  her 
by  reason  of  undue  influence  on  the  part  of 
defendants,  and  were  not  her  free  act  and 
deed.  To  these  conclusions  of  fact  defend- 
ants duly  excepted.  Judgment  was  for 
plaintiff,  and  defendants  appealed. 

Casteel  &  Haynes,  for  appellants.  Booher 
&  WUliams  and  David  Rea,  for  respondent. 

MACFARLANE,  J.  (after  staUng  the  facts). 
There  may  be  some  doubt  whether  the  con- 
clusion of  the  court  that  the  grantor  was  not 
possessed  of  sufficient  mental  capacity  to 
make  the  deeds  in  question  was  sustained  by 
the  weight  of  the  evidence  of  the  expert  and 
other  witnesses  who  testihed  on  the  question. 
But,  considering  the  oral  evidence  in  connec- 
tion with  the  undisputed  facts  and  circum- 
stances, we  entertain  no  doubt  whatever  of 
the  correctness  of  the  conclusion  that  the 
deeds  were  the  result  of  the  exercise  of  im- 
proper influence  of  the  grantees.  Mrs.  Baker 
Iiad  the  undoubted  right,  if  possessed  of  suffi- 
cient mental  capacity,  to  dispose  of  her  prop- 
erty as  she  did  by  the  deeds  in  question, 
though  the  effect  may  tiave  been  to  put  it 
out  of  her  power  tc  make  provision  for  one 
of  her  daughters,  who  appears  to  have  bi'en 
most  in  need  of  as'jistance.  But  her  acts 
most  have  been  her  own,  and  not  those  of 
others.  It  may  be  said  further,  that  If  the 
acts  were  her  own  no  one  has  the  right  to 
Inquire  into  the  motives  which  may  have  con- 
trolled her  in  making  the  deeas  or  to  question 
them  because  Inequitable  and  unjust  Carl 
V.  Gable,  120  Mo.  296,  25  S.  W.  214.  But.  In 
an  Inquiry  whether  the  execution  of  the 
deeds  was  the  tree  and  voluntary  act  of  the 
grantor,  or  was  the  result  of  improper  in- 
fluence of  the  defendants,  ^he  character  of 
the  transaction,  the  physical  and  mental 
weakness  of  the  grantor,  and  the  relation- 
ship of  the  parties  to  each  other  cannot  be 
ignored.  Indeed,  "wherever  two  persons 
stand  In  such  a  relation  as  that,  while  it  con- 
tinues, confidence  is  necessarily  reposed  by 
one,  and  the  Infiuence  which  naturally  grows 
out  of  that  confidence  is  possessed  by  the 
other,  and  this  confidence  is  abused,  or  the 
inflnence  is  exerted  to  obtain  an  advantage 


at  the  expense  of  the  confiding  party,  the 
person  so  availing  liimseif  of  the  position 
will  not  be  nermitted  to  retain  the  advan- 
tage, although  the  transaction  could  not  have 
been  impeached  if  no  confidential  relation 
existed."  2  White  &  T.  Lead.  Cas.  Bq.  p. 
1156;  Hamilton  v.  Armstrong,  120  Mo.  615, 
25  S.  W.  545;  Cadwallader  v.  West,  48  Mo. 
496,  Another  well-recognlzed  principle  may 
be  stated  in  this  connection,  which  Is  that 
one  may  l>e  capable  of  making  a  will  and  yet 
incapable  of  making  a  contract  In  mak- 
ing the  latter  his  mind  and  will  power  neces- 
sarily come  in  contact  with  that  of  the  other 
contracting  party,  and  may  be  unduly  Infiu- 
enced  or  entirely  overcome  by  it  A  con- 
tract, therefore,  by  one  of  Impaired  mental 
and  will  power  with  one  standing  In  confi- 
dential relations  with  him  should  be  closely 
scrutinized  to  see  that  no  Improperadvantage 
has  been  taken  or  undue  Inflnence  exerted. 
The  exertion  of  undue  inflnence  in  such  case 
may  be  pronounced  from  the  nature  of  the 
contract  and  from  an  unfair  and  unreason- 
able advantage  secured  by  it  The  deed  to 
the  "home  place,"  which  was  worth  $5,000 
or  $6,000,  was  made  on  the  18th  of  August, 
1890,  within  a  month  or  two  after  the  gran- 
tor moved  to  the  home  of  the  grantees.  Pre- 
vious to  that  time  the  grantor  had  disposed 
of  her  property  by  will  under  which  a  fair 
and  equitable  division  between  her  two 
daughters  had  been  made.  By  these  wills 
two  facts  are  conclusively  shown:  (1)  That 
the  testator  understood  that  mode  of  dispos- 
ing of  her  prc^erty,  and  (2)  that  she  desired 
her  daughters  to  share  equally  in  it  It  is 
undisputed  that  when  the  old  lady  went  to 
the  home  of  the  defendants,  she  owned  about 
400  acres  of  land,  worth  $10,000  at  a  low  es- 
timate, and  some  $3,000  in  personal  property, 
consisting  ctiiefiy  of  money  and  notes.  She 
was,  at  the  time,  about  80  years  old,  and 
feeble  in  mind  and  body.  In  these  circum- 
stances the  first  contract  was  made,  and  a 
conveyance  of  the  home  place  was  secured. 
Her  income  from  rents  and  interest  was 
abundantly  sufficient  for  her  support  Now, 
the  deed  recites  that  the  real  consideration 
was  that  the  grantees  should  support  the 
grantor  during  her  life.  The  deed  further 
provides  that  the  grantees  should  have  the 
possession  and  use  of  the  property,  but  a 
failure  to  perform  the  conditions  should  op- 
erate as  a  forfeiture,  and  the  title  should  re- 
vert to  the  grantor.  At  or  about  the  date 
of  this  transaction  the  grantor  assigned  and 
transferred  to  defendants  a  note  for  about 
$1,500,  which  was  bearing  interest  at  8  per 
cent  per  annum.  The  rental  value  of  the 
land  was  $375  per  year.  The  transaction 
can  only  be  regarded  and  treated  as  a  con- 
tract between  these  parties.  The  life  of  Mrs. 
Baker  was  limited  at  most  to  a  very  few 
years.  She  was  fe<>ble  and  helpless,  and 
seeking  the  care  and  affection  of  a  daughter. 
Her  mental  condition  and  will  were  unequal 
to  those  of  defendants,  and  she  was  depend- 
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lag  on  them  for  a  home  and  proi>er  treat- 
ment. That  the  contract  thus  secured  was 
most  unreasonable  and  unfair  cannot  be 
doubted.  From  the  character  of  the  con- 
tract, the  relationship  of  the  parties,  and  the 
mental  condition  of  the  grantor,  considered 
alone,  we  would  be  bound  to  draw  the  Infer- 
ence that  improper  influences  were  brought 
to  bear  m  securing  the  deed. 

But  defendants  insist  that  the  evidence 
shows  that  the  proposition  came  from  her 
Toluntarlly,  and  she  acted  under  the  advice 
of  counsel.  This  contention  makes  neces- 
sary an  examination  of  all  the  evidence.  It 
appears  from  the  testimony  of  Judge  Her- 
ren  that,  on  the  day  the  deed  was  made,  de- 
fendant Henry  Baker  brought  the  old  lady  to 
his  home,  and  left  her  there  while  he  went 
out  to  transact  some  business.  The  witness 
said:  "She  told  me  she  was  living  with  her 
daughter  and  her  son-in-law,  and  wanted  to 
arrange  her  property  so  as  to  secure  herself 
in  a  living  certain,  and  to  compensate  the 
parties  that  took  care  of  her."  She  then 
told  him  what  she  wished  to  do,  and  asked 
him  if  it  could  be  done  legally.  The  deed 
was  then  drawn  under  her  direction.  The 
witness  further  testified  that  she  told  him, 
at  the  time,  that  she  had  made  no  contract 
with  defendant,  and  he  told  her  that  the 
deed  would  not  bind  them  unless  they  ac- 
cepted it;  that,  when  defendant  Henry  Bak- 
er returned,  the  deed  was  read  over  to  him, 
and  he  agreed  to  it,  and  it  was  then  taken 
out  to  be  read  by  defendant  Martha.  In  a 
few  days  afterwards  Mrs.  Lydia  Baker,  in 
company  with  Henry  Baker,  returned  to  his 
office  with  the  deed  and  told  witness  that 
both  parties  were  willing  to  accept  the  deed- 
She  then  delivered  it  to  defendant,  and  told 
him  to  have  It  recorded.  This  evidence 
shows  that  the  deed  was  Intended  solely  to 
compensate  defendants  for  the  support  of 
the  grantor,  that  she  was  not  certain  of  se- 
curing "a  living"  unless  she  made  provision 
by  which  defendants  would  be  compensated, 
and  unusual  precautions  to  preserve  evi- 
dence that  the  transaction  was  free  and  vol- 
untary. Soon  after  the  execution  and  deliv- 
ery of  this  deed  Mrs.  Martin  commenced  pro- 
ceedings in  the  probate  court,  the  object  of 
which  was  to  declare  the  old  lady  incapable  of 
transacting  her  business  and  to  have  a  guard- 
ian appointed  for  her.  This  proceeding  was 
dismissed  before  coming  to  a  trial.  The  evi- 
dence tends  to  prove  that  the  old  lady  was 
much  incensed  at  her  daughter  for  this  ef- 
fort to  have  her  declared  of  unsound  mind. 
Prior  to  moving  to  the  home  of  defendants. 
Castle,  who  had  married  her  granddaughter, 
had  been  acting  as  agent  of  the  old  lady,  un- 
der power  of  attorney,  in  the  transaction  of 
her  business.  Soon  after  this  power  of  at- 
torney was  revoked,  and  the  business  was 
taken  out  of  his  hands.  Certain  notes  he 
held  for  collection  were  placed  in  the  hands 
pf  Judge  Herren.  Who  took  charge  of  her 
other    bustneaa    does    not    definitely    appear. 


The  second  deed  was  made  on  March  10, 
1891.  On  that  day  defendant  Henry  Baker 
took  Judge  Herren  from  Savannah  out  to  his 
home,  about  14  miles.  At  that  time  two 
deeds  were  prepared,  one  for  each  of  the 
daughters,  which  were  signed  and  acknowl- 
edged by  the  old  lady  the  next  day.  The 
land  conveyed  to  defendants  was  much  more 
valuable  than  that  conveyed  to  plaintiff. 
The  latter  was  unimproved,  and  was  esti- 
mated at  $10  or  $15  per  acre.  The  former 
was  Improved,  and  was  estimated  at  from 
$20  to  $25  per  acre.  It  appears  that  the 
land  described  in  the  deed  to  plaintiff  was 
timber  land,  and  a  life  estate  only  was  given 
her,  and  she  was  not  permitted  to  cut  or  sell 
the  timber.  It  seems  to  have  been  under- 
stood at  the  time  that  plaintllf  would  refuse 
this  deed.  It  was  afterwards  offered  her, 
and  she  did  decline  to  accept  On  the  25th 
of  May  following  defendant  Henry  Baker 
again  took  Judge  Herren  out  to  his  farm, 
I  when  a  disposition  of  all  the  remaining  prop- 
erty of  the  old  lady  was  made,  at  which 
'  time,  also,  defendants  arranged  an  equal  di- 
I  vision  of  the  property  between  themselves, 
:  as  has  been  heretofore  stated.  At  that  time 
I  a  will  was  prepared  for  the  old  lady  by 
which  all  her  remaining  property  was  given 
to  defendant  Martha  Baker.  This  will  re- 
cited that  the  testatrix  had  disposed  of  all 
her  real  estate,  and  that  she  had  fully  pro- 
vided for  her  daughter  Mary  Martin,  plain- 
tiff herein.  Defendant  Henry  Baker  was  ap- 
pointed executor.  The  will  of  Martha  Baker 
recited  that  her  mother  and  sister  were  her 
only  heirs  at  law;  that  she  and  her  husband 
had  provided  by  contract  for  the  support  of 
her  mother  during  her  life,  and  she  needed 
nothing;  that  her  sister  Mary  Martin  had  te- 
ceived  a  good  estate  fitom  her  father,  equal 
to  what  she  herself  had  received.  The_  will 
then  contained  this  statement:  "I  desire  to 
state  here  that  I  have  no  lU  will,  hatred, 
malice,  or  hard  feeling  towards  my  said  sis- 
ter Mary,  nor  any  of  her  children,  but  bear 
towards  her  only  a  sister's  love  and  good 
feeling,  and  the  same  for  all  her  children; 
but,  for  reasons  not  necessary  to  state,  my 
will  and  devise  is  that  no  property,  either 
real  or  personal  property,  of  which  I  may 
die  the  owner,  or  shall  be  entitled  to  in  any 
manner,  shall  go  to  my  sister  Mary  Martin, 
or  any  of  her  children,  after  my  death."  She 
then  devised  to  her  husband  all  of  her  prop- 
erty, and,  In  case  he  should  die  first,  to  one 
Otto  Bly  absolutely.  Judge  Herren  was  and 
had  long  been  counsel  for  defendant  Henry 
Baker,  and  was  greatly  trusted  by  the  old 
lady  Baker.  Judge  Herren  sold  the  land 
Mrs.  Baker  conveyed  to  him,  and  defendant 
Sarah  Baker  canceled  the  defeasance.  Her- 
ren says  the  land  was  retained  by  himself 
and  partner  as  fee  for  legal  services  In  de- 
fending this  and  other  suits,  the  amount  he 
received  being  $600.  A  deed  from  Herren 
recited  a  consideration  of  $3,600,  and  the 
grantee  borrowed  $2,200  on  It, 
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Tbe  evidence  shows  condnslvely  that  de- 
fendants and  Judge  Herren,  In  these  trans- 
actions, got  from  the  old  lady  property  worth 
$15,000,  and  left  her  with  nothhig  bat  a 
bare  agreement  for  support  during  life.  The 
evidence  tends  strongly  to  prove  that  old 
Mrs.  Baker  never  left  home,  except  in  the 
company  of  one  or  both  of  the  defendants. 
It  shows  that  defendant  Henry  Baker  not 
only  selected  the  attorney  who  should  pre- 
pare the  deeds  and  wills,  but  chose  tbe  of- 
ficer before  whom  the  deeds  should  be  ac- 
knowledged and  the  witnesses  to  the  wills. 
It  shows  that  the  circumstance  of  plaintiff 
having  made  application  to  the  probate  court 
for  the  appointment  of  a  guardian  for  Mrs. 
Baker  was  used  to  keep  in  existence  a  preju- 
dice against  her.  The  transactions  them- 
sdves,  in  their  details,  show  such  care  to 
preserve  evidence  and  to  show  fairness  as  to 
create  almost  a  conclusive  Inference  tliat  an 
unfair  advantage  was  being  taken.  Take 
the  fint  transaction,— tliat  of  August,  1890. 
Mrs.  Baker  was  taken  by  defendant  to  Judge 
Herren's  home  in  Savannah,  and  left  with 
bim.  He  is  tbe  only  witness  of  what  trans- 
pired there.  She  told  him  she  wished  to  so 
arrange  her  property  as  to  secure  to  herself  a 
living,  and  to  compensate  the  parties  who 
took  care  of  her.  Her  counsel  proposed  the 
plan  by  wlilch  this  could  be  done.  That 
seems  fair  enough.  After  he  had  written  the 
deed  and  contract,  he  read  it  over  to  her  two 
or  three  times  to  be  certain  that  she  under- 
stood it  perfectly.  When  defendant  came  in 
he  read  it  to  lilm,  to  see  if  he  would  accept 
it  She  was  then  told  to  take  it  to  her 
daughter  for  her  examination  and  approval. 
In  a  few  days  Henry  brought  her  back  with 
tbe  deed  signed  and  acknowledged.  She  re- 
ported that  her  daughter  accepted.  Her  at- 
torney then  read  it  over  to  ber  again,  to  be 
sure  she  understood  it,  and,  finding  that  she 
did,  he  told  ber  it  could  be  delivei-ed  to 
her  son-in-law.  which  was  then  done.  Now, 
when  we  consider  tliat  this  deed  conveyed 
land  worth  $5,000  or  $6,000,  and  which  was 
then  renting  for  $375  per  year,  for  the  sup- 
port of  a  lady  enfeebled  by  age  and  sick- 
ness, when  her  Income  was  abundantly  suffi- 
cient for  ber  sxipport;  when  we  consider  the 
assiduous  care  used  in  order  to  make  it  ap- 
pear to  be  her  own  free  act,— we  are  Ir- 
resistibly forced  to  tbe  conclusion  tbat  the 
attorney  was  acting  in  the  Interest  of  de- 
fendants in  carrying  forward  their  purpose  of 
securing  this  property.  Defendants  had  pre- 
viously lived  with  their  mother  on  the  home 
farm,  and  left  It  and  her,  as  she  stated  to  oth- 
ers, because  she  would  not  convey  It  to  them. 
Mrs.  Baker,  whose  age  and  infirm  health  ap- 
pealed to  her  daughter  for  sympathy,  was 
not  certain  of  a  permanent  home  with  de- 
fendants, for  she  said  she  wanted  the  ad- 
vice of  her  attorney  as  to  how  she  could  ar- 
range her  property  so  as  to  secure  one. 
There  can  be  no  doubt  tbat  securing  a  home 
was  conditioned  upon  making  this  deed,  and 


she  had  been  so  informed.  It  must  be  re- 
membered that  this  transaction  took  place 
before  the  effort  of  plaintiff  to  have  her 
mother  declared  Incajpable  of  attending  to  her 
own  business.  Up  to  tliat  time  Mrs.  Baker's 
equal  love  for  her  daughters,  and  her  desire 
to  treat  them  impartially  in  the  distribution 
of  her  estate,  appears  from  the  wills  she  tiad 
previously  executed.  By  this  deed  nearly 
one-half  her  estate  goes  to  one  daughter. 
This  transaction,  in  the  circumstances,  shows 
not  only  the  exercise  of  undue  influence, 
but  tbe  exercise  of  moral  duress  equivalent 
to  ptiysical  force.  This  transaction  may  well 
be  taken  as  the  key  to  those  that  follow, 
t^  wliich  defendants  secured  the  remaining 
property.  The  deed  to  the  timber  land 
was  made  to  plaintiff.  It  could  not  be  Improv- 
ed or  cultivated  without  clearing  off  the 
timber,  yet  the  deed  contained  such  restric- 
tions that  no  timber  could  be  cut,  either  for 
sale  or  for  preparing  the  land  for  cultivation. 
So  it  was  perfectly  useless  to  plaintiff,  and 
the  parties  understood  It  would  not  prob- 
ably be  accepted,  for  the  officer  was  directed 
to  read  it  over  to  plaintiff,  and,  If  she  re- 
fused to  accept  It,  to  return  It  to  the  grantor. 
Plaintiff  did  refuse  to  accept,  but  the  officer 
did  not  return  it,  and  defendant  Henry 
Baker  went  for  it.  The  execution  of  this 
deed  was  only  to  show  a  pretense  of  fair- 
ness. The  transactions  of  May  25th  estab- 
lished very  conclusively  that  defendants  in- 
tended that  all  the  proiwrty  should  be  en- 
Joyed  between  them,  and  that  neither  plain- 
tiff nor  her  children  should  ever  come  into 
possession  of  any  of  It.  Defendant  Martha, 
while  possessing  a  true  love  and  devotion  to 
her  sister,  and  her  sister's  children,  express- 
ly declared  that  none  of  them  should  receive 
any  part  of  her  estate,  and,  in.  case  she  sur- 
vived her  husband,  tbat  ber  entire  estate 
should  go  to  a  stranger  in  preference.  The 
old  mother,  in  her  will  is  made  to  recite  that 
she  had  fully  provided  for  her  daughter  Mary 
Martin,  when  it  was  only  shown  tliat  she 
had  furnished  her  $300  to  assist  in  defraying 
the  cost  of  some  litigation  hi  Colorado  long 
prior  to  the  execution  of  the  wills  heretofore 
mentioned.  The  evidence  shows  that  the 
testatrix,  when  In  good  health  and  unin- 
fluenced, was  a  noble,  just,  fair,  and  truthful 
woman.  But,  Anally,  one  tract  of  the  land 
went  to  Judge  Herren  himself,  the  attorney 
who  she  had  reason  to  suppose  represent- 
ed her  In  all  these  various  transactions,  and 
in  whom  she  confidently  relied.  The  land 
was  conveyed  to  him.  and  he  gave  back  a 
defeasance,  not  to  the  grantor,  but  to  de- 
fendant Martha,  by  which  he  declared,  in  ef- 
fect, tbat  he  held  the  title  for  defendant 
Martha  Baker.  This  defeasance  was  after- 
wards surrendered  by  said  defendant  to  the 
counsel  who,  we  are  satisfied,  represented  the 
defendants  in  all  these  transactions.  We 
will  not  comment  further.  The  relation  of 
deceased  to  the  defendants,  her  dependence 
on  them  and  tbe  cbaracter  of  these  transac- 
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tions  convince  us  tbat  the  deeds  In  qoestlon 
were  secured,  directly  or  Indirectly,  by  the 
Improper  and  undue  influence  of  defendants. 
The  judgment  is  affirmed.  All  concur,  except 
BRACE,  C.  J.,  who  Is  absent 


VASTINB    T.    LACLEDE    LAND    &    IM- 
PROVEMENT CO. 

(Supreme  Court  of  Missouri,  DWlsion  No.  1. 

June  23,  1896.) 
Kjkctment — Whbx  Lies— Fossubsiox  ckdeb  Tax 
Deed. 
Revenue  Art  1872,  S  222  (Rev.  St  1889, 
§  7398),  providing  that  the  filing  of  a  tax  deed 
for  record  shall  be  deemed  to  be  a  claim  of 
title  by  the  grantee,  against  whom  the  owner 
may  maintain  an  action  of  ejectment  for  the 
possession  of  the  lauds,  refers  only  to  the  col- 
lector's tax  deed  authorized  by  such  act,  and 
does  not  apply  when  the  title  is  based  ou  a 
sherifTs  deed  given  on  the  sale  of  lands  for 
delinquent  taxes  under  the  revenue  act  of 
1877. 

Appeal  fro.n  circuit  cotirt,  Reynolds  coun- 
ty; J.  F.  Green,  Judge. 

.  Ejectment  brought  by  J.  P.  Vastlne  against 
the  Laclede  Land  &  Improvement  Company. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Dinning  &  Byrns,  for  appellant.  W.  L. 
Reycrsdorfft,  for  respondent 

ROBINSON,  J.  This  is  an  action  of  eject- 
ment to  recover  the  possession  of  certain 
lands  in  Reynolds  county,  named  In  plain- 
tiff's petition.  The  petition  is  in  the  usual 
form,  alleging  defendant's  entry  into  and 
withholding  of  same  since  August  2,  1887. 
The  answer,  after  admitting  defendant's  cor- 
porate existence,  is  a  general  denial.  Plain- 
tilf  then  offered  in  evidence  deeds  from  the 
government  by  mesne  conveyance,  to  him- 
self, all  of  which,  so  far  as  the  determination 
of  this  appeal  Is  Involved,  may  be  fallen  as 
having  Invested  him  with  the  title  to  the 
land.  It  was  then  agreed  that  this  was 
wild,  uncultivated  land.  In  the  actual  occu- 
pancy of  no  one.  Plaintiff  further  offered  In 
evidence  two  sheriff's  deeds  to  J.  B.  White, 
Including  this  and  other  lands,  based  upon 
judgments  in  the  circuit  court  of  Reynolds 
county,  rendered  against  J.  H.  Duckman  and 
J.  P.  Vastlne,  for  delinquent  and  back  taxes 
due  on  said  lands,  containing  all  the  neces- 
sary recitals  required  to  be  done  and  per- 
formed by  the  statute,  and '  duly  acknowl- 
edged and  recorded;  then  deeds  from  White 
to  the  Reynolds  Land  Company,  and  from 
the  Reynolds  Land  Company  to  defendant 
including  same  lands,  all  duly  acknowledged 
and  recorded,— for  the  purpose  of  showing 
his  Tight  to  maintain  this  action  against  de- 
fendant as  the  constructive  possessor  of 
the  lands  in  controversy,  as  provided  by  sec- 
tion 7688,  Rev.  St  1889,  which  reads  that 
"any  person  hereafter  putting  a  tax  deed  on 
record  in  the  proper  county  shall  be  deemed 


to  have  set  up  such  title  to  the  lands  describ- 
ed therein  as  to  <>nable  any  party  claiming 
to  own  the  land,  named  in  the  tax  deed,  to 
maintain  an  action  for  the  possession  against 
the  grantor  in  said  tax  deed,  or  any  person 
claiming  under  him,  whether  said  grantee  or 
person,  is  In  actual  possession  or  not"  Then, 
for  the  purpose  of  showing  want  of  jurisdic- 
tion in  the  court  to  render  judgment  against 
him  in  the  tax  suit,  and  to  avoid  the  force 
of  the  sheriff's  deed  made  to  defendant's 
grantor  by  sale  undar  execution  issued  on 
such  judgment  which  plaintiff  bad  offered 
In  evidence  to  show  that  defendant  had  set 
up  such  a  title  to  the  land  named  therein  as 
entitled  plaintiff  to  maintain  this  action  of 
ejectment  against  defendant  as  the  construc- 
tive possessor  thereof,  plaintiff  read  In  evi- 
dence an  order  of  publication  in  a  suit  for 
delinquent  taxes  against  J.  H.  Delckman  and 
J.  P.  Vastlne,  for  back  taxes  due  on  the  land 
in  controversy,  then  belonging  to  himself, 
contending  that  the  published  notice  to  J. 
P.  Vastlne  was  not  sufficient  to  authorize  a 
valid  judgment  against  the  lauds  of  Joseph 
P.  Vastine,  and,  as  no  valid  judgment  could 
be  rendered,  the  sheriff's  deed  based  thereon 
would  not  operate  to  divest  him  of  title,  or 
Invest  same  In  defendant  or  Its  grantors,  so 
as  to  make  It  a  shield  against  this,  his  action 
of  ejectment.  Here  plaintiff  closed  his  case, 
and  the  foregoing  was  all  the  evidence  intro- 
duced at  the  trial,  so  far  as  the  same  relates 
to  the  land  in  controversy.  The  defendant 
introduced  no  evidence,  but  asked  the  court 
to  give  this  instruction,  "that  under  the 
pleadings  and  evidence  the  plaintiff  la  not 
entitled  to  recover,"  which  was  refused,  and 
the  court  then  rendered  its  judgment  for 
plaintiff  for  the  possession  of  the  land,  and 
for  costs  against  defendant;  and,  on  refusing 
to  set  same  aside  on  defendant's  application, 
this  appeal  has  been  duly  proeecuted  to  this 
court,  after  the  usual  preliminary  steps  tak- 
en. 

Appellant's  first  contention  is  that  the  pla- 
cing upon  record,  by  Its  grantors,  of  the  two 
sheriff's  deeds  read  In  evidence,  founded  up- 
on judgment  for  delinquent  taxes,  purport- 
ing to  convey  the  Interest  of  plaintiff  in  the 
land  in  controversy  to  defendant's  grantor, 
neither  placed  the  defendant  or  Its  grantor 
In  such  possession  of  the  land  as  would  au- 
thorize plaintiff  to  maintain  this  action  of 
ejectment  against  It;  and,  secondly,  that 
plaintiff,  by  the  Introduction  of  the  sheriff's 
deed,  has  shown  himself  deprived  of  all  title 
to  the  land  In  suit;  and  that  for  either  or 
both  reasons  he  cannot  maintain  this  action. 
If  appellant's  first  contention  is  correct,  then 
the  action  of  ejectment  cannot  be  maintain- 
ed against  it  on  account  of  a  want  of  proof 
to  show  its  possession  of  the  land,  and  the 
discussion  of  the  other  question,  as  to  the 
effect  of  the  sale  of  the  land  under  a  judg- 
ment for  delinquent  taxes  against  plaintiff 
on  publication  notice,  in  the  initials  of  his 
Christian  name,  need  not  be  considered.     In 
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the  case  of  ChUders  v.  Sctaantz,  120  Ho.  305, 
25  S.  W.  209,  Black,  P.  J.,  in  aitscusslug  tUe 
effect  of  section  7698  as  applying  to  parties 
holding  sherlfTs  deeds  made  pursuant  to  a 
sale  under  an  execution  Issued  on  a  Judg- 
ment In  a  suit  to  enforce  the  state's  lien  for 
delinquent  taxes,  holds  that  it  does  not  ap- 
ply, and  says  that  it  Is  confined  to  the  "col- 
lector's deed"  mentioned  in  the  revenue  act 
of  1872,  wherein  section  7690  of  the  present 
statute  first  appeared.  The  "tax  deed"  re- 
ferred to  In  section  222  of  the  revenue  act 
of  1872  (now  section  7690,  Rev.  St  1889)  was 
a  designation  given  by  section  217  of  the 
act  itself  to  deeds  made  by  collectors  only. 
Section  217  of  that  act  reads,  "Deeds  made 
by  the  collector  shall  be  called  'tax  deeds' 
♦  ♦  ♦";  thus  showing  that  only  a  particu- 
lar and  statute-defined  Instrument  was  to 
have  the  effect  to  give  to  its  holder,  who 
should  put  it  upon  record,  the  anomalous  at- 
titude of  being  In  constructive  possession  of 
lands  at  the  same  time  and  along  with  the 
owner  of  the  land,  who  might  hold  the  per- 
manent title  by  conveyance,  so  that  suit 
might  be  instituted  by  the  owner  of  the  para- 
mount title  against  the  apparent  owner  and 
constructive  possessor  under  a  collector's 
deed,  designated  by  statute  as  a  "tax  deed." 
Whether  we  consider  section  7698  as  a  pro- 
vision conceived  and  enacted  for  the  benoflt 
of  the  holder  of  a  collector's  or  tax  deed,  or 
as  conferring  upon  the  holders  of  the  para- 
mount title  to  lands  that  are  sought  to  be 
clouded  by  the  placing  upon  the  record  of 
worthless  collector's  or  tax  deeds  (puriiort- 
ing  to  affect  them)  the  right  by  ejectment 
to  test  their  merits,  it  certainly  confers  by 
construction  a  possession  in  one  case,  and  a 
right  of  action  in  the  other,  not  recognized 
at  common  law;  and  its  provisions  will  not 
be  extended  beyond  the  strict  terms  of  the 
act,  so  far  as  to  malcc  it  comprehend  in  its 
effect  lands  embraced  in  other  deeds  than 
the  exact  and  particular  deed  named  and 
designated  in  the  act,— that  is,  tax  deeds 
made  by  the  collector,— and  will  not  be  so 
construed  and  held  to  affect  lands  conveyed 
by  a  sheriffs  deed  founded  upon  a  judgment 
for  delinquent  back  taxes.  Whether  section 
7898,  Rev.  St  1889  (formerly  section  222, 
Revenue  Act  1872),  was  not,  by  necessary 
implication,  repealed  by  the  adoption  of  the 
delinquent  tax  act  of  1877,  might  be  a  ques- 
tion to  seriously  consider,  If  it  was  thought 
necessary  to  avoid  the  force  of  Its  operation 
by  that  means  alone.  The  entire  mode  and 
manner  provided  for  the  collection  of  delin- 
quent taxes,  as  provided  by  the  act  of  1872, 
was  changed  by  the  provisions  of  the  act  of 
1877,  and  the  collector  was  no  longer  re- 
quired or  permitted  to  make  sales  of  lands 
for  delinquent  taxes,  or  make  his  tax  deed 
therefor;  but  in  lieu  and  substitution  of  the 
sale  by  the  collector,  and  the  making  of  the 
collector's  tax  deed,  as  provided  by  the  act 
of  1872,  the  act  of  1877  provided,  as  a  means 
for  the  enforcement  and  collection  of  the  de- 


linquent taxes  charged  against  the  lands  of 
the  state,  that  the  collectors  of  the  different 
counties,  through  an  attorney  appointed  re- 
spectively by  them,  with  the  approval  of  the 
county  court,  must  cause  suit  to  be  institut- 
ed In  the  courts  of  competent  jurisdiction  in 
their  respective  counties  to  enforce  the 
state's  lien  for  the  taxes,  penalties,  and 
costs,  and  to  satisfy  the  judgment  obtained 
therein  the  sheriff  is  required,  under  a  spe- 
cial fieri  facias,  to  advertise  and  sell  the 
property,  or  so  much  as  may  be  necessary  to 
discharge  said  tax-lien  judgment  and  costs, 
the  same  as  he  might  do  under  ordinary 
execution,  and  .make  his  deed  therefor  to  the 
party  or  parties  purchasing  said  delinquent 
tax  land.  Since  1877  the  collectors  of  this 
state  have  bad  no  authority  to  make  sales 
of  land  for  delinquent  taxes;  hence  could 
make  no  deeds  denominated  (by  the  act  giv- 
ing the  authority  to  sell)  "tax  deeds."  And 
as  no  deeds  of  the  collectors,  denominated 
"tax  deeds,"  were  to  be,  or  could  be,  made, 
the  filing  of  record  of  which  authorizes  suits 
of  ejectment  against  the  grantees  therein,  as 
provided  by  section  7008,  the  section  was 
practically  repealed  for  want  of  a  condition 
of  facts  on  which  It  was  possible  for  it  to 
operate.  Clearly,  the  defendant,  nor  its 
grantor,  through  whom  it  received  deeds  to 
the  land  in  controversy,  was  never  in  the 
constructive  possession  thereof,  by  the  moro 
placing  upon  record  of  this  sheriffs  deed  to  the 
land.  And  as,  by  the  agreed  statement  of 
facts,  the  land  was  shown  to  be  in  the  ac- 
tual possession  of  no  one,  plaintiff  cannot 
mantain  his  action  on  the  proof  made.  As 
plaintiff  cannot  maintain  his  action  of  eject- 
ment, for  the  above  reason,  it  will  be  unnec- 
essary to  discuss  the  effect  of  the  sheriff's 
deed  to  the  land  under  sale  upon  the  tax 
judgments  rendered  by  default  on  notice  of 
publication  to  J.  P.  Vastine  of  land  recorded 
in  the  name  of  Joseph  P.  Vastine.  The 
judgment  of  the  circuit  court  will  be  re- 
versed, and  cause  remanded,  with  directions 
that  the  trial  court  enter  judgment  for  de- 
fendant   ' 

MACPARLANE.  J.,  concurs.     BARCLAY, 
J.,  concurs  in  result     BRACE,  C.  J.,  absent 


COCKRILL  et  al.  v.  HUTCHINSON  et  ux. 
(Supreme  CSoort  of  Missouri,   Division  No.  2. 

June  16,  1896.) 
Hdsbami)  and  Wire— Mortoaoe  or  Wife's  Rbal- 

Tt  —  PALIUITr  —  FOBECLOSCRE  —  PURCBABE    BY 

Tenant  bt  Curtest  —  KF.nEMH-ioN  bt  Revek- 
sioNBRs — Laches— E^TOPPRi. — Plradixo. 

1.  A  Joint  mortKHRP  by  husband  and  wife 
of  land  not  held  to  her  separate  use  is  vaUd, 
though  given  to  secure  a  note  of  the  wife 
which  is  void  because  of  her  coverture. 

2.  The  purchase  of  land,  at  mortgage  fore- 
closure sale  thereof,  by  a  life  tenant,  wili  be 
deemed  to  have  been  made  for  the  benefit  of 
the  remainder-men,  if  they,  within  a  reasonable 
time,  pay  their  share  of  the  purchase  price. 
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3.  Recitals  in  a  mortgage  executed  hj  a 
wife,  jointly  witti.  lier  husband,  of  land  not 
held  to  her  separate  use,  and  also  in  her  ac- 
knowledgment, that  the  land  is  her  separate 
estate,  will  not  estop  her  heirs  from  asserting 
their  right  to  redeem  from  the  mortgage. 

4.  An  estoppel  in  pais,  to  be  available  as 
a  defense,  must  be  pleaded. 

5.  The  right  of  reversioners  to  contribute 
their  share  of  the  purchase  price  paid  by  the 
life  tenant  for  the  land,  at  a  mortgage  sale 
thereof,  and  have  his  purchase  inure  to  their 
benefit,  after  the  lapse  of  14  years  becomes  a 
stale  demand,  as  against  a  bona  fide  purchaser 
claiming  by  mesne  conveyances  from  the  life 
tenant  who  has  placed  valuable  improvements 
on  the  land,  though  an  action  of  ejectment  by 
the  reversioners  against  the  purchaser  for  the 
same  land  was  pending  for  the  greater  portion 
of  the  14  years 

Appeal  from  circuit  court,  Jackson  conn* 
ty;    John  W.  Henry,  Judge. 

Action  by  Mary  P.  CockriU  and  husband 
against  W.  W.  Hutchinson  and  wife  to  re- 
deem land  from  a  sale  under  a  mortgage. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Jas.  W.  Cobum  and  Roland  Hughes,  for 
appellants.  Kagy  &  Bremermann,  for  re- 
spondents. 


BURGESS,  J.  On  the  3d  day  of  June, 
1872,  Houston  McFarland  and  Sue  B.  Mc- 
Farland  were  husband  and  wife;  living  to- 
gether as  such  at  Weston,  Platte  county.  Mo. 
On  that  day  she  borrowed  from  one  John 
E.  McFarland  the  sum  of  $450,  for  which 
she  executed  her  personal  note,  payable  in 
three  years  from  its  date,  with  Interest  at 
10  per  cent,  per  annum.  On  the  25th  day 
of  June,  1872,  Sue  B.  McFarland  purchased 
from  George  G.  Rounds  the  land  In  contro- 
versy, and  received  a  deed  therefor,  con- 
veying to  her  the  fee-simple  title  thereto. 
On  June  28,  1872,  she  mortgaged  said  prop- 
erty (her  husband  Joining  with  her)  to  John 
E.  McFarland  to  secure  the  payment  of  said 
note.  By  the  mortgage,  power  of  sale  was 
vested  In  the  mortgagee,  John  B.  McFarland. 
There  Is  recited  on  the  face  of  the  mortgage, 
with  respect  to  the  land,  the  following,  to 
wit:  "The  same  being  the  sole  and  sepa- 
rate estate  of  the  said  Sue  B.  McFarland." 
And  in  the  certificate  of  acknowledgment 
the  following,  to  wit:  "And  the  said  Sue 
B.  McFarland,  being  by  me  first  made  ac- 
quainted with  the  contents  of  said  instru- 
ment. ui>on  an  examination  separate  and 
apart  from  her  said  husband,  acknowledged 
that  she  executed  the  same  freely,  and  with- 
out fear,  compulsion,  or  undue  Influence  of 
her  said  husband,  and  desires  to  convey  her 
separate  estate  therein."  There  were  born 
to  Houston  McFarland  and  wife  two  chil- 
dren only,  Mary  and  Maggie,  who  were  14 
and  16  years  of  age,  respectively.  In  1872. 
On  March  8,  1877.  Sue  B.  McFarland  died, 
leaving  her  husband,  tenant  by  the  curtesy, 
and  said  daughters,  surviving  her,  her  only 
heirs  at  law.    On  June  13,   1878,   John   E. 


McFarland,  the  mortgagee  In  said  mortgage 
deed,  sold  said  cronerty  under  the  power  of 
sale  therein  contained,  authorizing  him  to 
sell,  at  which  sale  Houston  McFarland  be- 
came the  purchaser  at  the  price  of  $30!t. 
and  on  said  day  he  received  a  deed  for  said 
land  from  said  mortgagee.  On  September 
6,  1879,  Houston  McFarland  conveyed  said 
land  to  Charles  A.  Hazen,  who  on  February 
15,  1887,  conveyed  the  land  to  the  defend- 
ant M.  W.  Hutchinson.  Houston  McFarland 
died  June  8,  1888.  Maggie  McFarland  mar- 
ried Arthur  G.  Meads,  and  died  prior  to  the 
institution  of  this  suit,  without  having  issue 
bom  alive;  leaving  her  sister,  Mary  F. 
CockrlU,  who  Intermarried  with  C.  B.  Cock- 
riU, her  only  heir  at  law.  When  Hutchin- 
son bought  the  property,  he  had  no  knowl- 
edge of  any  claim  by  plaintiffs  thereto.  It 
was  then  practically  vacant;  no  improve- 
ments being  on  It,  except  a  house  of  but 
little  value.  Since  then  he  has  put  lasting 
and  valuable  improvements  thereon,  of  the 
aggregate  value  of  about  $10,000.  On  the 
31st  day  of  December,  1S92,  plaintiffs  in- 
stituted this  suit  to  redeem  from  the  sale 
under  said  mortgage,  on  the  ground  that 
the  title  acquired  by  Houston  McFarland  by 
virtue  of  his  purchase  and  deed  under  said 
mortgage  sale  was  for  the  benefit  of  himself 
and  his  two  daughters  then  living;  he  being 
tenant  for  life  In  possession,  and  his  daugh- 
ters remainder-men.  The  court  below  dis- 
missed the  bill,  and  rendered  final  judgment 
against  plalntlfts,  In  favor  of  defendants,  for 
costs.  From  the  Judgment,  plaintiffs  ap- 
pealed. 

There  Is  nothing  in  the  deed  from  Rounds 
to  Mrs.  McFarland  which  can  be  construed 
as  creating  In  her  a  separate  estate  to  the 
land  In  question,  nor  is  any  such  contention 
made  by  defendants.  Nor  could  she  by  any 
act  of  her  own,  or  by  any  statement  made 
In  the  mortgage,  create  a  separate  estate  in 
the  land  in  herself.  The  same  is  true  with 
respect  of  the  recital  In  the  certificate  of 
acknowledgment  to  the  mortgage  in  which 
It  Is  stated,  "and  she  desires  to  convey  her 
separate  estate  therein," — ^tbat  is,  in  the 
mortgage.  Such  recitals  were  inoperative 
to  create  a  separate  estate  In  her.  At  the 
time  she  executed  the  note  to  John  E.  Mc- 
Farland, she  did  not  own  the  laad,  nor  does 
it  appear  that  she  owned  aniy  separate  prop- 
erty; but,  notwithstanding  such  was  the 
case,  she  subsequently  acquired  the  land  by 
purchase,  and  the  mortgage  executed  by  her 
and  her  husband,  Houston  McFarland,  there- 
on, to  secure  the  payment  of  her  debt,  was 
a  valid  and  binding  mortgage.  It  has  been 
repeatedly  held  by  this  court  that  a  mort- 
gage executed  by  a  married  woman,  her 
husband  Joining  with  her,  althongh  on  land 
not  her  separate  estate.  Is  valid  and  bind- 
ing, notwithstanding  the  note,  the  payment 
of  which  Is  secured  by  the  mortgage,  is 
void  because  of  her  coverture.  Comings  v. 
Leedy,  U4  Mo.  454,  21  S.  W.  804;    Hager- 
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man  v.  Snttcn,  91  Mo.  519,  4  S.  W.  78;  WU-  ' 
«ox  T.  Todd,  64  Mo.  388;  Meads  ▼.  Hatchln- 
8011,  111  Mo.  620,  19  S.  W.  1111.  But  In  tMa 
case  It  makes  no  difference  whether  it  was 
her  separate  property.  The  effect  of  the 
sale  under  the  mortgage,  the  purchase  by 
Houston  McFarland  of  the  land  at  the  sale, 
and  the  execution  of  the  deed  to  him  by  the 
mortgagee,  was  to  pass  the  legal  title  of  the 
land  to  said  McFarland;  and  the  purchase  | 
by  blm  mnst  be  deemed  to  have  been  made 
for  the  benefit  of  himself  and  the  remain- 
der-men. If  the  latter  bad  seen  fit  to  pay 
their  share  of  the  purchase  money  within  a 
reasonable  length  of  time  thereafter.  Thus, 
In  1  Washb.  Real  Prop.  (5th  Ed.)  129,  it  Is 
said:  "If  a  tenant  for  life  purchase  in  an 
outstanding  Incnmbrance  upon  the  estate  it 
Is  regarded  as  having  been  done  for  the 
benefit  of  the  revlsioner  as  well  as  himself, 
if  the  latter  will  contribute  his  proportion 
of  the  sum  paid  therefor."  Allen  v.  De 
Oroodt,  105  Mo.  442,  16  S.  W.  494,  1049; 
Meads  v.  Hutchinson,  snpra;  Hlnters  v. 
Hlnters,  114  Mo.  26.  21  S.  W.  456;  Dlllinger 
T.  Kelley,  84  Mo.  661.  It  follows  from  what 
has  been  said  that  the  plaintiff  Mrs.  Cock- 
rill  has  the  right  to  redeem  from  the  mort- 
gagee's sale,  unless  she  is  estopped  from  so 
doing  by  reason  of  the  recitals  in  the  mort- 
gage, and  the  certificate  of  acknowledgment 
heretofore  quoted,  or  she  has  forfeited  her 
right  to  redeem  by  reason  of  her  own  laches, 
or  that  she  should  not  be  permitted  to  do 
80,  against  defendants  who  claim  to  be  in- 
nocent purchasers  In  good  faith  without  any 
notice  of  her  equity,  if  any  she  bad.  Of 
these  in  their  order: 

While  it  Is  conceded  by  defendants  that 
as  a  general  rale  a  married  woman  Is  not 
estopped  by  matters  in  pais.  It  Is  contended 
that  this  does  not  license  her  to  commit  a 
fraud,  to  the  Injury  of  others,  and  that  her 
acts  and  representations  which  do  deceive 
others,  to  their  injury,  will  preclude  her 
from  asserting  her  claim  against  those  who 
have  acted  on  her  representations  and  ad- 
missions. We  hare  already  said  that  Mrs. 
McFarland  did  not  own  a  separate  estate 
in  the  land  in  question.  Therefore  she  was 
not  estopped,  nor  is  plaintiff,  who  claims 
xinder  her,  estopped  by  the  recitals  in  the 
mortgage  from  claiming  the  land.  It  has 
been  held  that  recitals  in  a  deed  made  by  a 
married  woman  do  not  estop  her,  or  those 
claiming  under  her.  Crenshaw  t.  Creek,  52 
Mo.  96;  Hempstead  v.  Easton,  33  Mo.  142. 
Moreover,  estoppel  is  not  pleaded  in  the 
answer,  which  is  absolutely  necessary  when 
relied  upon  in  pais  as  a  defense.  Throck- 
morton V.  Pence,  121  Mo.  50,  25  S.  W.  843, 
and  authorities  cited.  The  legal  title  to  the 
land  passed  to  Houston  McFarland  by  the 
mortgagee's  deed  of  June  13,  18TS  (Meads 
V.  Hutchinson,  supra),  at  which  time  the 
cause  of  action  of  plaintiff  and  her  sister, 
Maggie,  accrued.  One  of  them  was  then 
about  20,  and  the  other  about  22,  years  of 


age,— both  of  legal  capacity  to  sue  (Gen. 
St.  1865,  p.  466,  {  1),— yet  tbis  suit  was  not 
instituted  for  about  14  years  thereafter,  to 
wit,  December  31,  1892.  Since  Hutchinson's 
purchase  of  the  property,  he  has  greatly 
improved  It,  and  its  value  has  largely  in- 
creased. Would  it  be  equitable  to  allow 
plaintiff,  who  has  for  so  long  a  time  slept 
upon  her  rights,  to  now  come  in  and  re- 
deem the  property  by  paying  a  part,  or  even 
all,  of  the  purchase  money,  with  interest, 
paid  for  it  by  her  father  at  the  mortgagee's 
sale,  and  wrest  it  from  defendants,  who  pur- 
chased It  and  .  have  improved  it  in  good 
faith?  It  is  true  that  from  August  1,  1881. 
to  October,  1892,  there  was  an  action  pend- 
ing for  the  possession  of  the  land,  in  which 
plaintiff  and  her  sister,  Maggie,  were  plain- 
tiffs, against  these  same  defendants;  but 
even  that  does  not  impress  us  with  the  just- 
ness of  plaintiffs'  claim,  or  relieve  It  of  the 
unfavorable  Impression  that  its  staleness  is 
calculated  to  create  upon  a  court  of  equity. 
In  Mandevllle  v.  Solomon,  39  Cal.  125,  it  is 
said:  "Equity  does  not  deny  to  a  tenant  In 
common  the  right  to  purchase  in  an  out- 
standing or  adverse  claim  to  the  common 
property.  It,  however,  deals  with  the  ten- 
ants after  such  a  purchase  Is  made.  While 
it  wiU  not  i>ermit  one  of  them  to  acquire 
such  a  title  solely  for  his  own  benefit,  or  to 
the  absolute  exclusion  of  the  other,  it  at 
the  same  time  exacts  of  that  other  the  ex- 
ercise of  reasonable  diligence  In  making  his 
election  to  participate  In  the  benefit  of  the 
new  acquisition;  and  having,  upon  Its  own 
principles  of  fair  dealing,  compelled  the  pur- 
chasing tenant  to  allow  his  co-tenant  this 
opportunity,  the  latter  will  not  be  permit- 
ted to  equivocate  or  trifle  with  the  position 
thus  afforded  htm,  or  to  make  it  a  means 
of  speculation  for  himself,  by  delaying  until 
the  rise  of  the  land,  or  some  event  yet  in  the 
future,  shall  determine  his  course.  Unless 
he  make  his  election  to  participate  within  a 
reasonable  time,  and  contribute,  or  offer  to 
contribute,  his  ratio  of  the  consideration  ac- 
tually paid,  he  will  be  deemed  to  have  re- 
pudiated the  transaction  and  abandoned  its 
benefits."  See  note  to  Keech  v.  Sandford. 
1  White  &  T.  Lead.  Oas.  Bq.  73;  Lee  v. 
Fox,  6  Dana,  176;  Weaver  v.  Wible,  25  Pa. 
St  270;  Lloyd  v.  Lynch,  28  Pa.  St  419.  The 
application  of  this  just  rule  must  be  in- 
voked In  this  case,  and,  when  this  shall 
have  been  done,  is  decisive  thereof.  After 
plaintiff  has  for  so  long  slept  upon  her 
rights,  without  any  manifestation  of  a  de- 
sire to  share  the  burdens  of  the  purchase 
by  her  father  at  the  mortgagee's  sale,  and 
thereby  avail  herself  of  its  possible  bene- 
fits, until  the  property  has  been  improved 
and  greatly  enhanced  hi  value,  it  would  be 
inequitable  to  now  permit  her  to  do  so. 
We  therefore  affirm  the  judgment 

GANTT,  P.  J.,  and  SHEKWOOD,  J.,  con- 
cur. 
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McCADDBN  v.  SLAUSEN. 

(Supreme  Court  of  Tennessee.     May  9,  1S96.) 

JoDOMEXTa— Res  Judicata — Mbrobb. 

1.  A  foreign  judgment  on  a  note  is  not  res 
judicata  in  an  action  on  the  note  in  Tennessee, 
where  such  judgment  has  hy  a  circuit  court  of 
Tennessee  been  declared  Toid. 

2.  A  cause  of  action  does  not  merge  in  a 
void  judgment,  and  a  new  action  may  therefore 
be  brought  on  the  original  cause  of  action  when 
the  former  judgment  has  been  declared  void  by 
a  court  of  competent  jurisdiction. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Estes,  Judge. 

Action  by  Samuel  Slausen  against  P.  Mc- 
Cadden  on  a  note.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

W.  G.  Weatherford,  for  appellant.  Myers 
&  Banks,  for  appellee. 

McALISTER,  J.  The  defendant  In  error, 
Samuel  Slausen,  recovered  a  judgment  in  the 
circuit  court  of  Shelby  county  against  the 
appellant,  McCadden,  for  the  sum  of  $2,731.- 
32  upon  the  following  note:  "Ottawa,  Ohio, 
Oct.  14,  '84.  $2000.00.  Sixty  days  after 
date  we,  or  either  of  us,  promise  to  pay  to 
the  Ottawa  Exchange  Bank  (Samuel  Slausen) 
or  order  two  thousand  dollars,  value  receiv- 
ed, payable  at  said  bank;  if  not  paid  at  ma- 
turity, to  bear  8  per  cent.  Interest,  And  we 
hereby  authorize  and  empower  any  attorney 
at  law  of  any  court  of  record  in  Ohio  or  else- 
where in  the  United  States,  at  any  time  after 
this  obligation  becomes  due,  to  appear  before 
any  court  of  record  In  such  state  of  Ohio  or 
elsewhere  In  the  United  States,  and  waive 
the  Issuing  and  service  of  process  and  con- 
fess a  judgment  against  us  in  favor  of  above 
payees,  or  their  assignees,  executors,  or  ad- 
ministrators, for  above  sum,  with  interest  due 
thereon,  cost  of  suit,  and  attorney's  fees,  and 
thereupon  to  release  all  errors,  and  waive 
all  rights  and  benefits  in  our  behalf.  Witness 
our  hands  and  seals  this  14th  day  of  Octo- 
ber, A.  D.  1889.  No.  1,240.  [Signed]  Rich- 
ards &  Co.  [Seal.]  P.  McCadden.  [Seal.]" 
From  the  judgment  aforesaid,  McCadden  ap- 
pealed, and  has  assigned  errors. 

On  the  trial  below  McCadden  relied  upon 
the  plea  of  res  adjudicata,  and  the  further 
defense  that  said  note  had  been  merged  in  a 
judgment  recovered  by  defendant  In  error 
against  plaintiff  In  error  In  the  state  of  Ohio. 
The  defense  thus  Interposed  is  based  upon 
the  following  facts:  In  February,  1890,  Sam- 
uel Slansen,  the  payee  of  said  note,  brought 
suit  In  the  court  of  common  pleas  of  Putnam 
county,  Ohio,  against  Richards  &  Co.  and  P. 
Mc(^dden  to  recover  the  amount  of  said 
note;  and  thereafter.  In  pursuance  of  the  cog- 
novit contained  in  said  note,  one  <3eorge  H. 
Knapp,  an  attorney  of  said  court,  appointed 
In  behalf  of  defendants,  waived  service  of 
process  and  confessed  judgment  thereon, 
which  was  duly  rendered  and  entered  upon 
the  minutes  of  said  court     Executions  were 


duly  Issued  upon  said  judgment,  which  were 
returned  nulla  bona.  Thereupon,  in  May, 
1892,  the  said  Slausen  brought  suit  upon  the 
Ohio  judgment  against  McCadden  In  the  cir- 
cuit court  of  Shelby  county,  and  upon  the 
bearing  the  court  adjudged  said  Ohio  judg- 
ment void,  and  pronounced  judgment  in  favor 
of  defendant  McCadden.  The  record  does 
not  recite  the  particular  grounds  upon  which 
said  Ohio  judgment  was  pronounced  void,  nor 
does  tlie  record  disclose  any  of  the  proceed- 
ings In  that  case  excepting  the  judgment  of 
the  court.  This  court  will  presume  that  up- 
on said  trial  the  Ohio  law  was  duly  proved, 
and  that  said  Ohio  judgment  was  adjudged 
void  because  it  contravened  said  law,  since 
a  domestic  Judgment,  if  valid  where  render- 
ed, would  be  valid  everywhere.  The  Judg- 
ment of  the  circuit  court  was  not  appealed, 
and  is,  of  course,  conclusive  upon  these  par- 
ties, upon  whatever  groimd  It  was  predicated. 
Gee's  Adm'r  v.  Williamson,  27  Am.  Dec.  630. 
In  the  case  last  cited  it  was  said:  "It  is  well 
established  that  whatever  has  been  once  es- 
tablished In  this  court  between  the  same  par- 
ties in  the  same  case  continues  to  be  the  law 
of  the  case,  whether  orthodox  or  not,  so  long 
as  the  facts  of  which  such  legal  principles 
were  predicated  continue  to  be  the  facts  of 
the  case."  The  record  further  shows  that  on 
the  18th  day  of  September,  1892,  the  defend- 
ant in  error,  Samuel  Slausen,  commenced  this 
■  suit  against  McCadden  in  the  circuit  cotirt  of 
Shelby  county  upon  the  original  note.  Mc- 
Cadden pleaded  that  the  judgment  of  the 
Ohio  court  merged  the  note  iu  question,  and 
that  no  suit  can  be  maintained  upon  the  lat- 
ter in  the  court  of  a  sister  state.  The  repli- 
cation of  plaintiff  is  that  the  prior  judgment 
in  the  circuit  court  of  Shelby  county  adjudg- 
ing said  Ohio  judgment  void  estops  and  pre- 
cludes the  defendant  from  relying  upon  this 
defense  of  merger.  The  general  rule  un- 
doubtedly Is  thpt  a  recovery  upon  a  cause 
of  action  bars  a  new  suit  upon  it  for  the  sami- 
reason  that  the  execution  of  a  note  in  settle- 
ment of  an  account  is  a  defense  to  a  suit 
upon  it,  namely,  the  cause  is  merged  into  one 
of  a  higher  nature.  1  Van  Fleet,  Former  Adj. 
pp.  95,  96.  Says  Mr.  Black  In  his  work  on 
Judgments  (volume  2,  §  864) :  "As  between  the 
several  states  of  the  American  Union  (con- 
trary to  the  rule  in  regard  to  judgments  from 
foreign  countries)  it  is  well  settled  that  the 
recovery  of  a  judgment  In  one  state,  in  a 
court  having  Jurisdiction,  merges  the  original 
cause  of  action  so  that  It  cannot  thereafter 
form  the  bas's  of  a  fresh  suit  In  another 
state."  "But,"  continues  the  author,  'If  the 
judgment  Is  not  extraterritorialiy  valid  for 
want  of  Jurisdiction,  as  where  it  has  been 
obtained  against  a  nonresident  without  serv- 
ice upon  him,  or  appearance,  such  judgment. 
If  unsatisfied,  will  constitute  no  bar  to  a 
subsequent  action  against  him  In  the  state  of 
his  domicile  on  the  original  demand."  Whit- 
tler  v.  Wendell,  7  N.  H.  257;  FItzsimmons  v. 
Marks,  66  Barb.  333;   Bank  v.  Beebe,  53  Vt 
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177.  "We  are  of  opinion  that  the  doctrine  of 
merger  Is  only  applicable  in  a  case  where  a 
valid  Judgment  has  been  rendered,  and,  it 
baring  been  determined  in  a  litigation  be- 
tween these  parties  that  the  Ohio  judgment 
was  Toid,  there  could  be  no  merger  of  the 
note,  and  the  plaintiff  is  entitled  to  maintain 
his  suit  upon  the  original  cause  of  action. 
The  circuit  Judge  so  held,  and  we  affirm  bis 
Judgment. 


EDGAR  T.  STATE. 
(Supreme  Court  of  Tennessee.     June  8,  1896.) 

MOTIOK  TO  QUASB  IXDICTMBXT— RSQUtSfTSS— FaLSS 
PERSOlTATIOIf— IWOICTMEST— EVIDSNOS 

—  SnrpiciENCT. 

1.  A  motion  to  quash  an  indictment  which 
does  not  state  the  grounds  on  which  it  is  based 
is  properly  overmled. 

2.  Under  Mill.  &  V.  Code,  g  5621,  proyiding 
that  any  person  who  shaU  personate  another  in 
any  legal  proceeding,  and  shall  in  his  assumed 
character  do  any  act  whereby  the  interest  of 
the  party  personated  Is  affected,  shall  be  guilty 
of  a  criminal  offense,  an  indictment  which  char- 
ges that  defendant  falsely  personated  a  party 
in  a  civil  suit  by  accepting  service  of  process 
therein,  and  which  sets  ont  the  facts  connect- 
ed therewith,  is  sufficient,  though  it  does  not 
show  how  such  false  i>ersonation  would  or 
could  affect  the  right  or  interest  of  the  party 
personated. 

3.  Conviction  on  an  indictment  for  false 
personation  under  such  statute  is  supported  by 
evidence  that  defendant  falsely  personated  the 
defendant  in  an  action  for  divorce  by  accepting 
service  of  process  therein  in  his  stead,  that  the 
petition  in  the  divorce  action  contained  all  the 
averments  essentibl  to  confer  jurisdiction,  and 
that  the  process  on  the  face  of  the  officer's  re- 
turn was  served  on  the  right  person;  and  it  is 
immaterial  that  the  divorce  action  was  dismiss- 
ed before  final  judgment,  or  whether  a  judg- 
ment therein  would  have  been  void,  or  only 
voidable. 

Appeal  from  criminal  court,  Shelby  county; 
L.  P.  Cooper,  Judge. 

J.  F.  Edgar  was  convicted  of  falsely  per- 
sonating the  defendant  in  a  civil  suit  by  ac- 
cepting service  of  process  in  his  stead,  and 
appeals.    Affirmed. 

Peters,  Roberts  &  Norfleet,  for  appellant. 
Atty.  Gen.  Pickle,  for  the  State. 

BEARD,  J.  The  indictmeat  in  this  case 
charges  that  plaintiff  in  error.  In  a  certain 
proceeding  instituted  in  tlie  Second  circuit 
cotirt  of  Shelby  county,  by  Annie  C,  against 
her  husband,  R.  B.  Davidson,  for  divorce, 
"did  falsely,  fraudulently,  and  feloniously 
personate  the  said  R.  B.  Davidson,  and  ac- 
cept and  receive,  from  the  officer  charged 
with  the  execution  of  process,  service  of  the 
same,  together  with  a  copy  of  the  bill  filed 
in  said  cause,  with  the  Intent  then  and  there 
to  prejudice  the  interest  of  said  R.  B.  David- 
son." On  the  trial  he  was  found  guilty  of 
the  offense  charged,  and  was  sentenced  to 
confinement  for  a  term  of  five  years  in  the 
penitentiary  of  the  state.  He  has  appealed 
to  this  court,  and  has  assigned  a  number  of 
errors  upon  the  action  of  the  trial  Jndge. 


1.  It  is  Insisted  that  his  motion  to  quash 
the  indictment  should  have  been  sustained. 
To  this  it  is  sufficient  to  say  that  this  motion, 
failing,  as  it  did,  to  state  the  ground  on 
which  it  was  rested,  was  properly  overruled. 

2.  After  the  trial,  a  motion  In  arrest  of 
Judgment  was  made  and  overruled.  This,  It 
is  urged,  was  error.  The  indictment  in  this 
case  was  founded  on  section  5621,  Mill.  & 
V.  Code,i  and  it  is  argued  that  It  failed  to 
set  out  the  statutory  offense,  in  omitting,  as 
It  did,  to  state  how  the  false  personation  by 
plaintiff  in  error  would  or  could  affect  the 
right  or  interest  of  R.  B.  Davidson.  This  of- 
fense is  complete  with  the  false  personation 
of  a  party  In  a  suit  instituted  in  a  court  of 
competent  Jurisdiction;  and,  when  the  state 
charges  the  act  itself,  and  all  the  facts  con- 
nected therewith,  in  the  indictment  which 
is  preferred,  it  has  done  everything  that  good 
pleading  requires,  or  the  defendant  has  a 
right  to  demand.  This  was  done  in  the  in- 
dictment in  question. 

3.  It  is  assigned  as  error  that  the  lower 
court  declined  to  grant  a  new  trial  on  the 
facts  disclosed  in  evidrnce,  as,  it  Is  insisted, 
they  faUed  to  make  out  a  crime  under  this 
statute.  These  facts  are  briefly  as  follows: 
Mrs.  Davidson,  the  plaintiff  in  the  divorce 
suit,  some  months  prior  to  its  institution,  de- 
serted her  husband  in  Lexington,  Ky.,  where 
they  had  lived  for  a  number  of  years.  Soon 
thereafter  she  migrated  to  Oklahoma,  thence 
to  Kansas  City,  and  from  that  place  came  to 
Memphis,  in  this  state,  reaching  ther«  about 
two  weeks  prior  to  filing  her  divorce  petition 
in  the  Second  circuit  court  of  Shelby  coimty. 
About  the  same  time,  and  by  some  unex- 
plained cohicidence,  the  plaintiff  in  error,  who 
was  also  a  citizen  of  Lexington,  Ky.,  ap- 
peared in  Memphis,  and  began  his  suit  for 
divorce  against  his  wife  in  the  same  court. 
In  the  petition  of  Mrs.  Davidson,  she  alleges 
her  marriage  to  her  husband  in  1881,  and 
tltat  immediately  thereafter  they  moved  to 
Chattanooga,  where  they  lived  together  un- 
til two  years  prior  to  the  Institution  of  her 
suit,  when  she  came  to  Memphis,  where  she 
liad  continuously  resided  since.  She  also  al- 
leged a  number  of  grounds  which,  under  the 
statute.  If  proven,  .ind  her  averment  of  citi- 
zenship had  been  true,  would  have  entitled 
her  to  a  divorce  a  vinculo.  This  petition  was 
verified  by  the  oath  of  Mrs.  Davidson,  as  is 
required  by  our  statutes,  and  it  was  the  pro- 
cess issued  in  accordance  with  its  prayer 
which  was  served  by  the  sheriff  on  the  plain- 
tiff in  error.  Within  a  few  weeks  after  its 
institution,  the  circuit  Judge,  discovering  that 
in  this  proceeding  a  fraud  on  the  Jturtsdiction 
of  the  court  had  been  perpetrated,  ordered  it 


1  Mill.  &  V.  Code,  §  5621,  provides  that  any 
person  who  shall  personate  another  in  any  legal 
proceeding  before  a  court  of  competent  juris- 
diction, and  shall  in  his  assumed  character  do 
any  act  whereby  the  right  or  interest  of  the  per- 
sonated party  is  any  way  affected,  shall  be 
guilty  of  a  criminal  offense. 
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to  be,  and  It  ivas,  dismissed.  It  la  now  ur- 
gently contended  that  these  facts  fail  to 
make  out  a  crime  under  the  statutes  in  ques- 
tion, because  In  no  way  would  any  right  or 
interest  of  Davidson  be  affected  by  any  de- 
<.*ree  that  might  have  been  rendered  In  that 
cause.  In  other  words,  It  Is  Insisted  that,  as 
the  decree  pronounced  In  that  cause  would 
be  void,  as  held  In  Gettys  v.  Gettys,  3  Lea, 
200,  it  cannot  be  properly  said  that  it  would 
In  any  way  touch  the  interests  of  the  hus- 
band. It  may  be  conceded  that  the  decree 
would  be  void,  so  that.  In  any  collateral  pro- 
ceeding, the  husband  might  show  It;  yet  It 
does  not  follow  that  it  would  nowise  afFect 
him.  Upon  its  face  it  would  be  a  good  de- 
cree. The  court  in  which  the  suit  was 
brought  had  Jurisdiction  over  divorce  causes, 
the  petition  contained  all  proper  jurisdiction- 
al averments,  and  the  process,  upon  the  face 
of  the  ofScer's  return,  was  served  upon  the 
right  defendant  It  Is  true  that  Davidson 
might  contest  the  decree  therein  rendered 
by  showing  the  fraud  on  the  Jurisdiction  of 
the  court  in  procuring  it  (Chaney  v.  Bryan, 
15  Lea,  588);  yet,  prima  facie,  it  would  be  a 
regular  and  legal  judgment,  and  the  onus 
would  be  on  him  to  show  its  invalidity.  This 
being  80,  we  cannot  agree  to  the  proposition 
that  such  a  decree  would  not  be  prejudicial 
to  the  husband  when  It  pronounced  him  a 
divorced  man,  and  when,  to  escape  from  Its 
apparent  effect,  the  burden  is  placed  upon 
him  to  show  that  it  was  the  result  of  a  gross 
fraud  l)erpetrated  on  him  as  well  as  upon 
the  court  pronouncing  it.  But  this  argument 
is  greatly  strengthened  If  such  a  decree  is 
held  to  be  only  voidable,  as  it  is  by  a  great 
many  courts.  2  Bish.  Mar.  &  DIv.  i  1544, 
and  note  5.  In  such  Jurisdictions,  Davidson 
would  not  be  permitted  to  show  collaterally, 
either  by  pleading  or  proof,  that  the  decree 
was  procured  by  fraud,  but  it  would  be  held 
as  conclusive  until  it  was  vacated  in  a  direct 
proceeding  instituted  for  the  purpose  In  the 
court  in  which  it  was  pronounced.  Id.  { 
1563,  and  notes.  Whether,  therefore,  the  de- 
cree in  such  a  case  be  absolutely  void,  or  only 
voidable,  yet  It  Is  clear  that  the  right  or  In- 
terest of  the  husband  would  have  been  to 
some  extent  affected,  and  that  the  false  per- 
sonation by  the  plaintiff  in  error  of  the  hus- 
band in  that  suit,  which  made  possible  such 
a  decree,  was  a  crime  within  the  law.  We 
thinli  the  trial  Judge  was  right  in  his  con- 
struction of  this  statute,  and  that  the  v«dlct 
of  the  Jury  was  fully  warranted  by  the  evi- 
dence.   The  Judgment,  therefore,  is  affirmed. 


JOHNSON  V.  HUDSON,  Clerk. 
(Supreme  Court  of  Tennessee.     May  21,  1886.) 

CONSTITUTIOKAI/  LiW — ClEBKS  OF  CoOKTS  —  US- 

OLAIMBD    FUXUS— PaKTIBS    KnTITLBD— 

CoUiKOTION — COMHUSIOIIB. 

Mill.  &  V.  Code,  »  677-581  (Code  1858. 
U  520-524),  require  the  judge  or  coairmaii  of 


the  county  court.  In  making;  settlement  witi 
clerks  of  chancery  courts,  to  ascertain  wba 
amounts  of  money  doe  to  witnesses  and  other 
have  remained  in  their  hands  longer  than  twi 
years,  and  that  such  snms  shall  be  paid  into  thi 
county  treasury  as  revenue;  that  a  list  of  tbi 
names  of  such  persons,  and  the  amount  dn 
each,  shall  be  placed  on  record  in  the  count; 
court,  and  on  demand  of  such  person  the  judg< 
or  chairman  shall  issue  his  warrant  on  the  conn 
ty  treasury  for  the  amount.  Acts  1895,  c.  13T 
g$  2,  3,  so  amended  such  provisions  that  attut 
neys  appointed  by  the  state  comptroller  wtr 
authorized,  among  other  things,  to  ascertaii 
and  collect  the  amounts  due  from  clerks  of  th< 
courts,  and  to  turn  the  same  over,  less  15  pf 
cent,  commission,  "to  the  parties  entitled  tbert! 
to,"  and  permitted  the  county  court  to  euforci 
the  provisions  as  before  only  in  case  the  comii 
troller  or  his  attorneys,  on  request  of  the  judgi 
or  chairman  of  the  county  court,  should  fail  ti 
do  so.  Held  thf  t,  under  the  provisions  relatini 
to  funds  in  the  hands  of  clerks  of  the  chancer^ 
courts,  "the  parties  entitled  thereto"  were  tho«< 
to  whom  the  accounts  were  due,  and  that  Acti 
1895,  i§  2,  3,  allowing  commissions  for  collect 
ing  and  paying  over  such  funds,  without  tb( 
consent  of  the  parties  entitled  thereto,  or  dui 
process  of  law,  were  in  violation  of  the  bill  o 
rights  (Const,  art.  1,  i  8),  which  provides  thai 
no  man  shall  be  deprived  of  his  property  but  bj 
the  judgment  of  his  peers,  or  the  law  of  th< 
land. 

Appeal  from  chancery  court,  Benton  coun 
ty;   A.  G.  Hawkins,  Chancellor. 

Agreed  case  by  Thomas  B.  Johnson,  for  tiM 
of  Benton  county,  against  Dorsey  G.  Hud 
son,  clerk  and  master  in  chancery.  From  i 
decree  In  favor  of  complainant,  defendant  ap 
peals.    Reversed. 

Johnson  &  Vertrees  and  Eli  T.  Morris,  foi 
appellant    Sidney  J.  Peeler,  for  appellee. 

ALLEN,  Special  Judge.  This  is  an  agreed 
case,  by  which  the  parties,  in  accordance 
with  sections  4187,  4188,  Mill.  &  V.  Code,  sub- 
mitted the  facts  upon  which  the  controvers.v 
depends  to  the  chancery  court  of  Benton 
'county,  in  which  county  the  defendant  re- 
sides. The  defendant  is  clerk  and  master 
of  the  chancery  court  of  said  county,  and  has 
been  such  for  three  years.  The  complainan; 
is  the  attorney  appointed  by  James  A.  Har- 
ris, comptroller  of  the  state,  imder  chap 
ter  137  of  the  Acts  of  1895;  the  object  being 
to  clothe  said  attorney  with  the  powers  here 
tofore  vested  in  the  Judge  or  chairman  ot 
the  county  conrts  of  the  state,  under  sov-- 
tlons  578-581.  MIU.  &  V.  Code.  It  is  agreed: 
That  the  defendant,  as  such  clerk  and  m.i$- 
ter,  had  received  and  collected,  and  now  lias 
In  his  hands,  certain  sums  of  money  due  and 
going  to  certain  parties,  known  and  unknown, 
as  follows:  First,  fees  due  certain  parties 
as  witnesses  In  the  chancery  court  amount- 
ing to  $20;  second,  fees  due  certain  parties 
and  officers  for  services  rendered,  amountln.: 
to  $12;  fourth,  amounts  due  certain  paitU-* 
for  legacies  unknown;  fifth,  amounts  due 
persons  as  creditors  In  Insolvent  estates,  an. I 
where  land  has  been  sold  for  the  payment  of 
debts,  amounting  to  $26;  sixth,  amounts  due 
certain  parties  from  the  sale  of  real  estate 
for  partition,  amounting  to  $9;  seventh,  and 
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I»ertiaps  other  snms  from  otber  sonrces,  and 
for  otber  causes  not  known  or  remembered, 
Bach  as  printer's  fees,  surveyor'B  fees;  and 
snch  fees  as  arise  from  the  dne  course  of  llt- 
I{»tlon  In  the  chancery  court  That  said 
snms  have  been  In  the  hands  of  defendant,  as 
such  clerk  and  master,  for  more  than  two 
years.  That  said  Johnson,  as  such  attorney 
aforesaid,  has  called  upon  defendant,  at  his 
office,  to  turn  over  all  these  sums  of  money 
to  him  as  provided  In  chapter  137  of  the  Acts 
of  1885,  which  defendant  declined  to  do. 
And  defendant  assigned  15  reasons  for  declin- 
ing to  pay  said  funds  over  to  said  Johnson  as 
snch  attorney,  all  of  which  are  stated  in  the 
record;  but  it  is  deemed  important  or  mate- 
rial to  mention  but  one  of  the  reasons  assign- 
ed by  defendant,  which  is  as  follows:  '^he 
said  act  of  1805  directs  the  comptroller  to  ap- 
point an  attorney  to  collect  the  money  of 
the  citizen,  when  helias  not  requested  It,  and 
take  15  Iter  cent,  of  his  money  as  pay  for  the 
services  of  the  attorney,  when  the  citizen  has 
neither  asked,  requested,  nor  desired  the 
same.  This  act  takes  from  the  citizen  16 
per  cent,  of  his  property,  without  his  consent 
or  his  day  in  court"  And  it  1b  insisted,  for 
this  reason,  that  said  act  violates  section  8 
of  the  bill  of  rights,!  and  Is  therefore  void. 
On  the  other  hand,  it  is  Insisted  by  complain- 
ant that  the  statute  means  that  the  attorney 
collecting  said  funds  shall  pay  them  over  to 
the  county,  and  that  the  county  Is  the  party 
entitled  to  said  funds,  on  the  ground  that  said 
funds  go  to  the  county,  in  the  nature  of 
escheats,  and  that  the  citizen  is  not  deprived 
of  any  part  of  his  property  by  virtue  of  said 
act 

Section  577,  Mill.  &  Y.  Code  (being  section 
520  of  Code  of  1858),  empowers  the  judge  or 
chairman  of  the  county  court  to  act  as  the 
financial  agent  of  the  county,  and  says  what 
his  duties  are  as  such  financial  agent,  in  sub- 
sections 1  to  10,  Inclusive.  Section  578,  Mill. 
&  y.  Code  (being  section  521,  Code  1858), 
reqnlres  the  Judge  or  chairman  of  the  coun- 
ty court  in  making  settlements  with  the 
clerks,  to  ascertain  what  amounts  of  money 
are  in  their  hands,  due  to  witnesses,  officers, 
and.  others,  which  may  have  been  collected 
by  them  from  suitors,  or  from  the  state  and 
county  treasury,  and  which  have  been  in  the 
hands  of  the  clerks  for  more  than  two  years, 
and  provides  that  such  sums  of  money  shall 
be  paid  into  the  county  treasury,  -as  other 
county  revenue.  Section  570,  Mill.  &  V.  Code 
(being  section  522,  Code  1858),  requires  the 
clerks,  upon  oath,  to  report  to  the  judge  or 
chairman  the  items  so  collected  by  them  and 
remaining  in  their  hands,  as  mentioned  in 
the  last  section;  and  the  judge  or  chairman 
is  required  to  examine  the  books  minutely, 
and  interrogate  the  clerks  with  reference  to 

1  The  blU  of  rights  (Const  art  1,  (  8)  pro- 
Tides  "that  no  man  shall  be  *  •  *  deprired 
of  his  life,  liberty  or  property,  but  by  the  Judg- 
ment of  his  peers,  or  the  law  of  the  land.'' 


the  facts,  and  to  report  thereon  to  the  county 
court.  Section  580,  MiU.  &  V.  Code  (being 
section  523,  Code  1858),  requires  the  judge 
or  chairman  to  accompany  his  report  with  a 
list  of  the  persons  to  whom  money  remaining 
In  the  hands  of  the  clerk  Is  due,  and  that 
the  county  court  shall  spread  the  same  in  full 
in  a  record  book  kept  for  that  purpose.  Sec- 
tion 581,  MiU.  &  V.  Code  (being  section  52^ 
Code  1858),  says:  "The  person  to  whom  any 
money  paid  into  the  county  treasury  Is  due, 
may  ai^ly  to  the  Judge  or  chairman  of  the 
county  court  for  a  warrant  for  the  amount 
due  him,  and  on  presenting  this  warrant  to 
the  county  trustee  he  shall  pay  the  amount 
as  in  other  cases,  out  of  any  money  in  the 
treasury." 

In  the  case  of  Deaderick  v.  County  Court 
of  Washington  Co.,  1  Cold.  202,— that  being 
a  motion  against  Deaderick,  as  clerk  and 
master,  to  compel  him  to  pay  over  money  to 
the  county  treasury  which  had  lain  in  his 
office,  unclaimed,  for  more  than  two  years,— 
Judge  McKInney,  delivering  the  opinion  of 
the  court,  said:  "We  are  of  opinion  that  the 
act  of  1845,  the  substance  of  which  has  been 
incorporated  into  the  Code  (sections  521-^24), 
is  free  from  any  constitutional  objection. 
Moneys  In  greater  or  less  amounts  are  con- 
stantly paid  Into  the  clerk's  office,  which  are 
never  called  for  by  the  persons  to  whom  they 
belong,  and  consequently  fall  to  the  clerk. 
The  law  in  question  transfers  these  moneys 
to  the  several  county  treasuries.  This  law 
is  based  upon  the  familiar  principle  of  the 
doctrine  of  escheat  by  which  the  lands  of 
persons  dying  without  heirs,  or  for  which 
no  owner  can  be  found,  go  to  the  state;  or 
witnesses,  to  the  common-school  fund.  The 
same  principle,  we  suppose,  may  be  npplied 
to  personalty.  What  objection  can  there  be 
to  such  a  provision?  The  rights  of  the  per- 
sons to  whom  the  moneys  were  due,  should 
they  ever  appear  to  demand  them,  are  care- 
fully protected  by  the  statntes.  No  Injury 
is  done  to  them  by  the  transfer  of  the  fund 
from  the  clerk's  office  to  the  county  treasury. 
The  payment  of  the  money,  If  ever  called 
for.  Is  at  least  as  amply  secured  to  them. 
Nor  Is  any  Injury  done  to  the  clerk,  of  which 
he  can  be  heard  to  complain.  He  has  no 
right  or  claim  to  the  money,  and  the  authori- 
ty of  the  statute  Is  full  indemnity  to  him 
against  all  future  liabilities,  as  regards  the 
persons  to  whom  the  moneys  may  belong,  in 
event  they  should  ever  appear  or  demand 
payment."  In  cases  of  escheat,  as  regulated 
by  our  statute  (sections  2061-2968,  Mill.  &  V. 
Code),  the  title  of  the  escheated  property 
vests  absolutely  in  the  itate,  for  the  use  of 
the  common-school  fund;  and  there  Is  no 
provision  for  the  payment  of  any  escheated 
property  to  any  claimant  after  it  has  been 
paid  into  the  state  treasury.  But  by  the  law 
in  question  (sections  578-581,  Mill.  &  V. 
Code)  the  rights  of  the  i>er8ons  to  whom  the 
funds  In  the  clerk's  hands  are  due  are  care- 
fully preserved.    A  list  of  the  names  of  such 
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persons,  and  the  amount  due  each.  Is  placed 
on  record  in  the  county  court,  and  upon  de- 
mand of  snch  person  the  Judge  or  chairman 
of  that  court  issues  his  warrant  upon  the 
county  treasury  for  the  amount  In  no  sense 
can  It  be  said  that  funds  thus  paid  into  the 
county  treasury  become  the  property  abso- 
lutely of  the  county.  The  county  is  simply 
the  custodian  of  the  fund,  to  preserve  it  un- 
til called  for  by  the  rightful  owner.  This 
was  a  very  wise  provision  qf  the  law,  in 
view  of  the  fact  that  the  term  of  office  of  the 
cleric  expires,  and  the  funds  due  to  such 
claimants,  if  allowed  to  remain  in  tlie  hands 
of  the  clerli,  are  liable  to  be  lost  to  the  own- 
ers, after  the  lapse  of  time,  either  by  the 
clerk  and  his  bondsmen  becoming  insolvent, 
or  by  the  bar  of  the  statute  of  limitations. 
But  after  the  funds  are  transferred  to  the 
county  treasury  they  become  trust  funds  in 
the  county  treasury,  and,  without  reference 
to  the  length  of  time  said  funds  remain  in 
the  county  treasury,  the  rightful  owner  or 
owners  are  amply  protected,  if  they  should 
ever  demand  the  same.  In  the  case  of  Mas- 
sey  V.  Gieaves,  1  Tenn.  Ch.  150-153,  a  peti- 
tion was  filed  for  Instruction  from  the  court 
as  to  what  disposition  should  be  made  of  the 
funds  that  had  remained  in  the  hands  of  the 
clerk  and  master  several  years,  due  wit- 
nesses, officers,  litigants,  etc.;  and  Judge 
Cooper  ordered  publication  to  be  made  for 
the  claimants  entitled  to  said  funds  to  make 
application  for  said  funds  within  six  months, 
and  held  that  sections  521-524.  Code  1858,  reg- 
ulated the  disposition  of  said  funds,  but  un- 
til said  funds  were  paid  over  Into  the  county 
treasury  the  chancery  court  had  jurisdiction 
to  order  said  funds  paid  out  to  the  parties, 
upon  their  application.  And  the  funds  in 
question  in  that  case  were  paid  to  the  par- 
ties entitled  thereto,  under  the  orders  of  the 
court.  These  sections  of  the  Code  came  t)e- 
fore  this  court  agrain  in  the  case  of  Head  t. 
Barry,  1  Lea,  753.  That  was  a  suit  by  the 
chairman  of  the  county  court  against  the 
clerk  and  master  at  Gallatin,  to  collect  and 
transfer  to  the  county  treasury  funds  that 
had  remained  in  the  hands  of  the  clerk  and 
master  more  than  two  years.  And  the  court 
in  that  case  quote  said  sections  of  the  Code, 
and  say,  "The  language  of  the  act  of  1845  is 
so  comprehensive  that  we  see  no  way  in 
which  to  restrict  its  operation,  were  we  dis- 
posed to  do  so."  It  Is  manifest  from  the 
reading  of  said  sections  of  the  Code,  and  the 
construction  put  upon  them  by  the  courts  in 
the  cases  referred  to,  that  the  parties  enti- 
tled to  said  funds  are  the  persona  to  whom 
said  funds  are  due. 

Chapter  137  of  the  Acts  of  1895  is  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Tennessee,  that  sec- 
tions 520  to  524,  inclusive,  of  the  Code  of 
1858,  be,  and  the  same  is  hereby,  amended  so 
as  to  apply  to  clerks  of  the  supreme  court, 
and  they  are  hereby  required  to  pay  over  to 


the  Judge  or  chairman  of  the  county  court  of 
the  county  in  which  the  suits  originated,  as 
other  county  revenue,  on  the  1st  day  of  Jan- 
uary, April,  July,  and  October,  of  each  year, 
all  moneys  in  their  hands  due  to  witnesses, 
officers,  litigants,  and  others,  which  may 
have  been  collected  by  the  clerk  from  suit- 
ors or  from  the  state  and  county  treasury, 
and  which  have  been  in  court  for  more  than 
two  years. 

"Sec.  2.  Be  it  further  enacted,  that  the  at- 
torneys appointed  by  the  state  comptroller, 
as  now  provided,  or  which  may  hereafter  be 
provided  by  law,  or  such  attorneys  as  the 
state  comptroller  may  deem  necessary  to  ap- 
point for  the  purpose  of  enforcing  the  provi- 
sions of  the  above  named  sections  and  of 
this  act  (which  is  hereby  authorized)  are  re- 
quired and  empowered  to  investigate  all  of 
the  books,  dockets,  ledgers,  receipts,  notes, 
etc.,  of  the  various  clerks  and  other  officers 
of  the  state,  ot  of  the  clerics  and  other  officers 
of  the  various  counties  of  the  state,  and  to 
collect  any  and  all  revenue,  money  or  funds 
of  any  character  whatsoever  found  due  there- 
from, together  with  interest  and  penalties, 
and  pay  the  same  over  (less  the  compensa- 
tion provided  for  attorneys  In  chapter  218, 
Acts  of  1879,)  as  other  revenue  collected  by 
them,  to  the  parties  entitled  thereto. 

"Sec.  3.  Be  It  further  enacted,  that  sections 
520  to  524,  inclusive,  of  the  Code  of  1858, 
and  all  other  laws  relative  to  the  powers  and 
duties  of  the  Judge  or  chairman  of  the  county 
court  in  conflict  with  this  act,  be,  and  the 
same  are  hereby  modified,  so  as  to  conform 
to  same,  and  all  other  laws  in  conflict  with 
this  act  are  hereby  repealed:  provided,  that 
nothing  in  this  act  shall  be  construed  so  as 
to  prevent  the  county  Judge  or  chairman 
from  enforcing  the  provisions  <of  said  sec- 
tions, and  of  this  act,  if  the  state  comptroller 
or  his  attorneys,  upon  request  of  said  Judge 
or  chairman,  fail  to  do  so." 

This  act  does  not  make  any  change  in  the 
sections  ot  the  Code  amended,  in  respect  to 
giving  the  counties  any  better  right  to  said 
funds  than  was  given  under  said  sections, 
but  the  act  leaves  the  funds  to  belong  to  the 
persons  to  whom  the  funds  are  due.  Nor 
does  the  act  provide  expressly  for  said  funds 
to  be  transferred  from  the  clerks  to  the  cotm- 
ty  treasuries,  through  the  attorneys  of  the 
comptroller  of  the  state,  nor  can  that  be 
inferred  from  the  act  It  empowers  the 
attorneys  of  the  comptroller  of  the  state 
to  collect  said  funds  from  the  clerks,  due 
such  individuals,  and  to  pay  the  same  over 
(less  15  per  cent,  commissions  to  the  at- 
torney) to  the  parties  entitled  thereto,  who 
are  officers,  litigants,  and  others,  to  whom 
6&id  funds  are  due,  as  shown  by  the  clerk's 
books  and  records  in  his  office.  The  Judge 
or  chairman  of  the  county  court  has  no 
power  to  collect  and  turn  these  funds  into 
the  county  treasury  until  the  comptroller 
of  the  state,  or  his  attorneys,  have  foiled 
to  collect  said  funds  from  the  clerks  after 
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having  been  requested  by  such  judge  or 
chairman  to  do  so.  The  act  provides  for 
transferrlnK  said  funds  from  the  hands  of 
clerks,  who  are  under  bond  to  account  for 
said  funds,  to  said  attorneys  of  the  comp- 
troller of  the  state,  appointed  to  collect  said 
funds,  who  are  not  required  to  give  any 
bond,  for  such  attorneys  to  pay  said  funds 
over  (less  fbeii  conmilssions  of  15  per  cent, 
to  the  parties  entitled  thereto),  not  "upon 
the  familiar  principle  of  the  doctrine  of 
escheat,"  nor  for  the  purpose  of  better  pre- 
serving said  funds  for  the  persons  to  whom 
said  funds  are  due,  as  against  the  contin- 
gency of  the  clerk's  going  out  of  office,  and  he 
and  bis  bondsmen  becoming  insolvent,  or  said 
claims  being  barred  by  the  lapse  of  time, 
which  were  the  object  and  intention  of  the 
act  of  1845,  sought  to  be  amended  by  said 
act  of  1885.  But  on  the  contrary  the  state 
comptroller  is  empowered  by  said  act  of  1885 
to  employ  attorneys  to  represent  these  per- 
sons to  whom  funds  are  due  which  have  re- 
mained in  the  hands  of  the  clerk  for  more 
than  two  years,  without  the  consent  of  such 
persons;  and  the  attorneys  thus  appointed 
and  employed  are  allowed  to  deduct  out  of 
the  funds  of  these  persons,  whoi  collected, 
15  per  cent  commissions  for  collecting  and 
paying  over  said  funds  to  the  parties  entitled 
thereto,  without  the  consent  of  the  said  par- 
ties entitled  to  said  funds,  or  due  process  of 
law.  We  hold,  therefore,  that  sections  2  and 
3  of  said  act  of  1885  are  obnoxious  to  section 
8  of  the  bill  of  rights,  and  that  the  same  are 
unconstitutional  and  void.  Reynolds  v.  Ba- 
ker, 8  Cold.  228,  229;  Knox  v.  State,  9  Baxt 
207.  The  decree  of  the  chancellor  is  re- 
versed. 


WARREN  V.  SCUDDER-GALB  GBOCERT 
CO. 

(Supreme  Court  of  Tennessee.     May  6,  1886.) 

Appbai.   pkom   Jostici  —  Demand   pob  Jdbt  — 

DOOKBTI  NO  —  SlTBSEQD  BKT   CH ANSI 
TO  NON/UKI   CaCSE. 

On  appeal  to  the  circuit  court,  where 
plaintiff  has  duly  demanded  a  jury,  and  the 
cause  has  been  placed  on  the  jury  docket  as  pro- 
vided by  MiU.  &  V.  Code,  {f  360S,  3604,  defend- 
ant's right  to  a  jury  is  also  thereby  determined, 
and  the  cause  cannot  be  subsequently  changed 
to  a  nonjury  cause  without  the  consent  of  both 
parties,  as  required  by  section  3606. 

Appeal  from  circuit  court,  Gibson  county; 
John  R.  Bond,  Judge. 

Suit  by  the  Scudder-Gale  Grocery  Company 
against  Jonathan  Warren  on  account.  From 
a  judgment  in  tbvor  of  plaintiff,  defendant 
appeals.     Reversed. 

Hill  &  Jones,  for  appellant  Deason  St 
Rankin  and  Walker  &  Biggs,  for  appellee. 

McALISTER,  J.  This  is  a  suit  on  ac- 
count, commenced  before  a  justice  of  the 
peace  of  Gibson  connty.    On  appeal  to  the 


circuit  court  the  cause  was  tried  by  the  cir- 
cuit judge  without  the  intervention  of  a  jury, 
and  judgment  pronounced  in  favor  of  the 
Scudder-Gale  Grocery  Company  against  the 
defendant,  Warren,  for  the  amount  of  the 
account  Among  other  assignments  of  er- 
ror, it  is  insisted  that  the  circuit  judge  erred 
in  trying  the  cause  without  the  aid  of  a  jury. 
The  record  shows  that  on  the  1st  day  of  the 
January  term,  1895,  to  which  term  the  cause 
had  been  appealed,  the  plaintiff  demanded  a 
jury,  and  thereupon  the  court  ordered  the 
cause  transferred  to  the  jury  docket  A  con- 
tinuance was  had  from  time  to  time  until 
the  September  term,  1895,  when  the  cause 
was  called  for  trial  upon  the  jury  docket, 
and,  the  defendant's  application  for  a  con- 
tinuance- having  been  overruled,  plaintifTs 
counsel  announced  to  the  court  that  the 
jnry  heretofore  demanded  by  the  plaintiff 
would  be  waived;  and  thereupon,  over  the 
objection  of  defendant  the  court  proceeded 
to  try  the  cause  without  the  aid  of  a  jury. 
This  assignment  of  error  Is  well  made.  The 
act  of  1875  »  provides  that  when  any  civil 
suit  Is  brought  in  any  of  the  courts  of  this 
state,  whether  such  suit  comes  to  such  court 
by  summons,  apjjeal,  certiorari,  or  otherwise, 
and  which  Is  now  triable  by  jury,  either 
party  desiring  a  jury  shall,  in  case  of  orig- 
inal suits,  demand  a  jury  In  his  first  plead- 
ing tendering  an  issue  triable  by  jury.  In 
the  case  of  all  other  suits  the  demand  for  a 
jury  shall  be  made  within  the  first  three 
days  of  the  trial  term,  and,  if  no  such  de- 
mand is  made  as  aforesaid,  the  clerk  shall 
place  such  cause  on  the  docket  to  be  styled 
the  "Nonjury  Docket"  It  is  further  pro- 
vided by  said  act  that  a  failure  to  demand  a 
jury  as  aforesaid  shall  be  deemed  and  held 
conclusively  an  agreement  of  the  parties  to 
submit  all  issues  and  questions  of  fact  to 
the  decision  of  the  judge  without  a  jury, 
and,  if  such  demand  is  made  as  aforesaid, 
then  the  clerk  shall  place  the  cause  wherein 
the  demand  Is  made  upon  a  docket  to  be 
styled  the  "Jury  Docket"  Said  act-  further 
provides  that  at  any  time  any  cause  on  ei- 
ther of  said  dockets  may,  by  consent  of  both 
parties,  be  changed  from  a  jury  cause  to  a 
nonjury  cause,  and  vice  versa,  and  shall  be 
docketed  according  to  the  change.  It  was 
held  by  this  court  in  Coulter  v.  Machine  Co., 
3  Lea,  115,  that  in  appeal  cases  a  demand 
for  a  Jury,  made  after  the  first  trial  term, 
comes  too  late.  The  legislature  in  1880 
amended  the  act  of  1875  so  as  to  provide 
that  "hereafter  all  suits  now  pending  in  the 
courts  of  this  state  or  which  may  hereafter 
be  brought  either  party  desiring  a  trial  by 
jury,  shall  be  entitled  to  a  jury,  provided  he 
call  for  the  same  on  the  first  day  of  any 
term  at  which  the  suit  stands  for  trial  and 
have  an  entry  made  on  the  trial  docket,  that 
he  calls  for  a  jury,  and  unless  such  demand 

1  Mill.  &  V.  Code,  {{  3002-3605. 


Digitized  by 


Google 


»84 


36  SOUTHWESTEBN  BEFORTKB. 


(Tenn. 


Is  made  and  the  entry  thereof  on  the  trial 
docket.  It  shall  be  the  duty  of  the  court  to 
try  the  cause  without  a  jury."  "The  legis- 
lature," says  Mr.  Elliott,  "may  rightfully  pro- 
vide for  trial  by  the  court  in  civil  proceed- 
ings, where  the  parties  agree  to  waive  a 
Jury,  and  may,  within  limits,  regulate  the 
mode  of  asking  a  Jury  trial.  Where  there  is 
a  statute  authorizing  trials  by  the  court,  and 
a  waiver  of  a  Jury,  express  or  implied,  the 
court  may  try  the  case,  and  where  It  does 
so  it  decides  all  questions  of  law  and  fact. 
It  is  competent  for  the  legislature  to  provide 
that  if  the  party  does  not  ask  a  Jury  In  prop- 
er season,  or  In  an  appropriate  mode,  he  shall 
be  deemed  to  waive  a  right  to  a  Jury  triaL 
*  *  *  But  while  the  legislature  has  a 
broad  discretion  in  regulating  the  mode  of 
asking  Jury  trials,  and  the  like,  it  cannot 
tinreosonably  hamper  or  Impair  the  right  of 
trial  by  Jwy."  "It  is  perhaps  proper  to 
say,"  says  the  author,  "In  order  to  avoid 
misunderstanding,  that  there  Is  an  essential 
and  far-reaching  difference  between  a  stat- 
ute regulating  the  mode  of  aslcing  and  ob- 
taining a  Jury  trial,  and  a  statute  assuming 
to  compel  parties  to  submit  issues  of  fact  to 
a  court  for  trial;  and  so  there  is  between  a 
statute  providing  for  an  agreement  as  to  the 
mode  of  trial,  and  a  statute  making  trial  by 
the  court  compulsory."  2  Elliott,  Gen.  Prac. 
§  950,  citing  Dole  v.  Wooldredge,  135  Mass. 
140;  Mclnemey  v.  City  of  Denver,  17  Colo. 
302,  29  Pac.  51C.  The  waiver  may  be  Im- 
plied as  well  as  express.  Petri  v.  Bank.  S4 
Tex.  212,  20  S.  W.  777;  2  Elliott,  Gen.  Prac. 
{  506.  Says  Mr.  Thompson  In  his  work  on 
Trials  (section  2),  viz.:  "It  may  be  pre- 
mised that  the  right  of  trial  by  Jury  may  be 
waived  in  civil  cases.  •  •  •  This  may  be 
done,  under  various  constitutions,  statutes, 
and  judicial  holdings,  by  not  demanding  a 
Jury  [citing  Heacock  v.  Hosmer,  lOU  111.  215]; 
by  not  filing  a  notice,  under  a  statute,  of  a 
desire  for  a  jury  [citing  Bailey  v.  Joy,  132 
Mass.  356];  by  falling  to  advance  the  Jury 
fee  required  by  statute,"  etc.  The  act  of 
1875  was  declared  constitutional  by  this 
court  In  the  case  of  Garrlscm  v.  Hollins,  2 
Lea,  684.  It  was  held  that  "this  legislation 
only  declares  what  voluntary  acts  of  the 
parties  shall  be  deemed  an  agreement  on 
their  part  to  waive  a  trial  by  Jury."  In  this 
case  no  presumption  of  an  agreement  be- 
tween the  parties  to  waive  a  trial  by  Jury 
can  legitimately  arise,  for  the  reason  that 
plaintiff,  in  the  mode  prescribed  by  law,  de- 
manded a  trial  by  Jury.  It  was,  of  course, 
not  Incumbent  upon  the  defendant,  in  view 
of  the  plaintiff's  demand,  to  make  a  similar 
demand;  for  upon  the  demand  of  the  plaln- 
tur  the  cause  was  required  by  the  act  to  be 
transferred  to  the  Jury  docket,  and  could 
not  be  remanded  to  the  nonjury  docket  with- 
out "the  consent  of  both  parties."  Any  oth- 
er construction  of  the  statute  would  convert 
it  Into  a  snare  whereby  the  litigant  might 


easily  be  entrapped,  and  deprived  of  his  con- 
stitutional guaranty  of  trial  by  Jury.  The 
Jury  in  this  case  had  been  demanded  by 
plaintiff.  The  cause  was  upon  the  jury 
docket,  and  had  been  called  for  trial.  It  was 
then  too  late  for  the  defendant  to  have  de- 
manded a  Jury,  and  the  court,  by  pennltting 
the  plaintiff  to  waive  tl»e  jury,  over  the  ol>- 
Jectlon  of  defendant,  unwittingly  deprived 
the  defendant  of  the  t)enefit  of  a  jury  triaL 
For  this  error  the  Judgment  is  reversedi,  and 
the  caiise  remanded  for  a  new  triaL 


BRA8FIELD  ▼.  BBASFIBLD. 

(Supreme  Court  of  Tennessee.     May  6,  1896.) 

Right  or  Husband  to  Uscfrdct  .  of  Wife's 
Ok.xbsal  Estatb  —  Effect  of  Statute  —  Ckba- 
TioM  of  Sepakats  Estate — Oivokoe — Ta^atios 
OF  Costs. 

LAct  1849-60,  forbidding  the  sale  of  a 
wife's  interest  during  her  life  to  satisfy  the 
husband's  debts,  and  forbidding  him  to  sell 
such  interest  without  the  consent  of  the  wife, 
does  not  affect  the  husliand'B  common-law  right 
to  the  usufruct  of  the  general  property  of  the 
wife  during  coverture. 

2.  Act  1879,  exempting  the  rents  and  prof- 
its of  the  estate  of  a  married  woman,  whether 
separate  or  general,  from  debts  or  contracts  of 
her  husband,  unless  by  her  consent,  doi-s  not 
create  a  separate  estate  in  such  rents  and  pruf- 
its. 

3.  By  express  provision  of  MilL  &  V.  Codv. 
i  3329,  on  dissolution  of  marriage  at  the  suit  of 
the  husband,  his  common-law  right  to  the  usu- 
fruct of  her  general  estate  during  coverture  re- 
mains intact. 

4.  Under  Mill.  &  V.  Code,  {  3334.  providing 
that  the  court  may  tax  costs  against  either  par- 
ty, except  a  woman  in  whose  favor  a  decree  is 
rendered,  costs  in  a  divorce  case  bronght  by 
wife  against  husband,  and  in  which  the  original 
bill  was  dismissed  and  judgment  was  rendered 
on  defendant's  cross  biii  praying  for  divorce, 
were  properly  taxed  against  the  wife. 

Appeal  from  circuit  court,  Weakley  coun- 
ty;   W.  H.  Swiggart,  Judge. 

Action  by  Emma  Brastield  against  VeriKA 
G.  Brastield  for  divorce.  From  a  Judgment 
for  defendant  on  his  cross  bill,  also  seeking! 
divorce,  plaintiff  appeals.    Affirmed. 

Jones  &  Hull,  for  appellant  Chaa.  M.  Ewi 
Ing,  for  appellee.  j 

McALISTER,  J.  Complainant,  Emmai 
Brastield,  tiled  this  bill  in  the  circuit  conid 
of  WeaJUey  county  for  a  divorce  from  her 
husband,  Vernon  G.  Brasfield,  upon  th« 
ground  of  cruel  and  Inhuman  treatments 
The  defendant  answered,  denying  all  the  al- 
legations of  the  original  bill,  and  by  croM 
bill  sought  a  divorce  from  complainant,  hU 
wife,  upon  the  ground  <^  adultery.  Upon 
final  hearing  the  court  dismissed  the  original 
bill  and  decreed  a  divorce  in  favor  of  th4 
husband,  giving  him  the  custody  of  his  minot 
daughter;  adjudging,  also,  that  the  husband 
was  entitled  to  the  rents  and  profits,  as  welk 
as  the  possession,  of  certain  property,  part  <^ 
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the  wife's  goieral  estate,  and  taxing  the  wife 
with  .the  costs  of  the  cause.  The  wife,  who 
was  the  original  complainant,  appealed,  and 
has  assigned  errors.  It  is  conceded  by  coim- 
ad  that  there  was  no  error  In  the  decree  of 
the  circuit  judge  In  dismissing  the  original 
bill,  and  it  is  admitted  that  the  court  was 
ful^  warranted  in  prononncing  a  decree  in 
favor  of  the  husband  upon  the  allegations 
and  proof  of  bis  cross  bill  in  respect  of  the 
adultery  of  the  wife.  Nor  is  any  exception 
taken  to  the  action  of  the  court  in  awarding 
the  custody  of  the  minor  daughter  to  the 
father. 

The  first  assignment  of  error  is  that  the 
circuit  judge  erred  In  allowing  the  husband 
the  rents  and  profits  of  30  acres  of  land  be- 
longing to  the  wife,  because  it  is  alleged  that 
the  said  Vernon  G.  Brasfleld,  husband,  had 
no  marital  rights  in  his  wife's  real  estate 
tinder  the  facta  of  this  case.  The  circuit 
Judge  decreed  the  rents  and  profits  of  the 
land  to  the  husband,  upon  the  ground  that 
it  was  the  wife's  general  estate,  and  that 
such  a  decree  is  expressly  authorized  by  sec- 
tion 3329,  Mill.  &  V.  Code,  which  proyides, 
viz.:  "Where  a  marriage  is  dissolyed  at  the 
•nit  of  the  husband,  and  the  defendant  is 
the  owner  in  her  own  right  of  lands,  his 
right  to  and  interest  therein  to  the  rents  and 
profits  shall  not  be  taken  away  or  impaired 
Xfj  the  dissolution,  but  the  same  shall  re- 
main to  him  as  though  the  marriage  had  con- 
tinued." "At  common  law  the  husband  was 
entitled  to  the  usufruct— the  rents  and  prof- 
its—of his  wife's  lands  during  the  existence 
of  the  marriage  relation,  and,  upon  birth  of 
issue,  to  tenancy  by  the  curtesy  after  his 
wife's  death."  Lucas  v.  Rickerich,  1  Lea,  726. 
It  has  several  times  been  held  by  this  court 
that  this  interest  of  the  husband  in  his 
wife's  lands  was  not  changed  by  the  act  of 
184S^-50,  which  only  forbids  the  sale  of  her  in- 
terest during  her  life  for  his  debts,  and  dis- 
ables the  husband  from  selling  such  inter- 
est unless  Ms  wife  joins  in  the  conveyance. 
Coleman  v.  Satterfleld,  2  Head,  264;  Tay- 
lor V.  Taylor,  12  Lea,  490;  Lucas  v.  Rick- 
erich, 1  Lea,  726.  In  the  latter  case  this 
court,  in  speaking  of  the  act  of  1849-50,  said, 
viz.:  "This  we  have  several  times  held  was 
the  only  effect  of  the  statute,  and  that  It 
did  not  create  a  technical  separate  estate  in 
the  wife.  This  being  so,  it  follows  the  rights 
of  the  husband  as  to  rents  and  profits  are 
not  affected  by  the  statute,  and  remain  as 
before  its  passage;  that  is  to  say,  as  they 
existed  at  common  law."  In  that  case  the 
court  further  said:  "We  need  not  discuss  the 
question  of  reduction  of  rents  to  possession, 
as  the  right  to  them  is  not  dependent  on 
this,  but  on  his  right  in  the  land  by  virtue  of 
the  relation  of  husband,  and  the  principle  re- 
ferred to  has  no  application."  In  that  case 
v.86s.w.no.S— 25 


the  rents  arising  from  the  wife's  general  es- 
tate were  subjected  to  payment  of  the  hus- 
band's debts. 

In  1879,  obviously  for  the  purpose  of  rem- 
edying this  decision,  the  legislature  passed 
an  act  exempting  rents  and  profits  of  a  mar- 
ried woman's  property,  whether  separate  or 
general  estate,  from  the  debts  or  contracts 
of  her  husband,  except  by  the  wife's  consent 
obtained  in  writing,  and  "provided  that  this 
act  shall  in  no  manner  interfere  with  the 
husband's  tenancy  by  the  curtesy."  It  is  in- 
sisted by  counsel  in  argument  that  this  act 
has  changed  the  common-law  rule,  and  has 
converted  rents  and  profits  of  the  wife's  gen- 
eral estate  into  a  separate  estate,  and,  the 
husband  having  no  Interest,  now,  in  such 
rents  and  profits  by  virtue  of  the  marital  re- 
lation, the  circuit  court  was  in  error  in  de- 
creeing such  rents  and  profits  to  the  defend- 
ant. The  act  of  1879  was  before  this  court 
for  construction  in  the  case  of  Abies  v.  Abies, 
86  Tenn.  333,  9  S.  W.  692.  In  that  case  the 
husband  brought  forcible  entry  and  detainer 
to  dispossess  a  tenant  to  whom  his  wife, 
without  his  consent,  bad  leased  a  part  of  her 
general  estate.  This  court  held  that,  "while 
the  act  of  1879  protects  the  rents  of  the 
wife's  realty  from  the  husband's  creditors, 
still  it  was  not  Intended  by  the  legislature  to 
interfere  in  any  other  respect  with  the  hus- 
band's ancient  right,  as  governor  of  the  fam- 
ily, to  control  his  wife's  lands  so  held  for 
the  benefit  of  the  family."  Proceeding  a  step 
further  in  the  construction  of  this  statute, 
we  are  of  opinion  that  the  legislature  did 
not  intend,  by  exempting  such  rents  and  prof- 
its from  seizure  for  the  debts  of  the  husband, 
to  thereby  create  a  separate  estate  in  such 
rents  and  profits  in  the  wife.  The  whole 
purpose  of  the  legislature  was  to  prevent 
the  seizure  by  the  creditors  of  the  husband 
of  the  uBufmct  of  the  wife's  land,  and  there- 
by divert  it  from  the  support  of  the  family. 
In  the  opinion  of  the  court  the  husband  is 
still  entitled  to  the  rents  and  profits  of  his 
wife's  general  estate,  and  the  decree  of  the 
court  in  this  case,  preserving  that  interest 
notwithstanding  the  dissolution  of  the  bonds 
of  matrimony,  was  expressly  authorized  by 
the  statute.     Mill.  &  V.  Code,  %  S&a. 

The  next  assignment  Is  that  the  court  erred 
in  taxing  the  wife  with  the  costs.  The  ar- 
gument is  that,  defendant  being  a  married 
woman,  no  personal  decree  could  be  rendered 
against  her  for  costs.  At  the  recent  term  at 
Nashville,  this  court  held,  in  Payne  v.  Payne, 
96  Tenn.  — ,  33  S.  W.  613,  that  under  section 
3334,  Mill  k,  y.  Code,x  such  costs  were  prop- 
erly taxed  against  the  wife. 


1  The  statute  provides  that  the  court  may 
tax  costs  against  either  party,  except  a  female 
in  whose  favor  judgment  is  rendered. 
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PIONEER  SAVINGS  &  LOAN  CO.  t. 

GANNON  et  ux. 

(Supreme  Conrt  of  Tennessee.     May  10,  1886.) 

FoRBiaN   Boii.DiKa  and   Loah  Associations  — 

Loan  to  Muibbb— Validitt  of  Coxtraot— 

Law  of  Place— Patmints — Usurt. 

1.  Tbe  contract  between  a  foreign  building 
and  loan  companr  and  a  borrowing  member  is 
not  affected  by  the  subsequent  act  of  1891,  re- 
lating to  the  filing  of  snch  company's  charter 
In  the  state,  and  an  abstract  thereof  in  the 
county  in  which  it  transacts  business. 

2.  A  note  executed  in  Tennessee  to  a  build- 
ing  and  loan  company  incorporated  under  the 
laws  of,  and  having  its  office  and  principal 
place  of  business  in,  Minnesota,  and  made  pay- 
able at  such  office,  is  a  Minnesota  contract,  and 
gOTerned  by  the  laws  of  the  latter  state. 

3.  A  note  and  mortgage  executed  to  a  build- 
ing and  loan  company  by  a  borrowing  member, 
stipulating  for  payment  by  the  latter  of  6  per 
cent,  interest,  and  5  per  cent  premium,  per 
annum,  are  not  usurious  under  the  laws  of 
Tennessee. 

4.  A  stockholder  in  a  building  and  loan 
company  is  not  entitled  to  apply  sto^  payments 
as  credits  en  a  loan. 

Appeal  from  chancery  court,  Shelley  coun- 
ty;  Sterling  Flerson,  Chancellor. 

BUI  by  tbe  Pioneer  Savings  &  Loan  Com- 
pany against  H.  E.  Cannon  and  wife  to  re- 
cover possetsslon  of  real  estate.  From  a  Judg- 
ment In  favor  of  complainant,  defendants 
appeal     AfDrmed. 

F.  P.  Paston,  for  appellants.  Malone  & 
Malone  and  J.  J.  Dn  Hose,  for  appellee. 

McALISTER,  J.  This  is  an  action  of  eject- 
ment to  recover  tbe  possession  of  a  tract 
of  land  comprising  about  12  acres  situated 
near  Memphis.  Tbe  complainant  is  a  build- 
ing and  loan  association  incorporated  under 
tbe  laws  of  tbe  state  of  Minnesota,  with  its 
office  and  principal  place  of  business  at  Min- 
neapolis, In  said  state.  Tbe  record  discloses 
tbat  on  July  25,  1890,  tbe  defendant  £L  E. 
Cannon,  a  citizen  of  Memphis,  made  appli- 
cation to  complainant  association  to  pur- 
chase 26  shares  of  Its  stock,  of  tbe  par  value 
of  $2,600.  This  stock  was  accordingly  Is- 
sued, subject  to  tbe  rules  and  regulations  of 
tbe  company.  It  further  appears  that  on 
tbe  29th  July,  1890,  the  defendajit  Cannon 
made  application  to  said  company  to  borrow 
tbe  sum  of  $2,000.  This  application  was  for- 
warded to  the  home  office  of  tbe  company,  at 
Minneapolis,  and  after  some  delay  the  appli- 
cation was  granted.  As  evidence  of  this  in- 
debtedness. Cannon  and  wife,  September  1, 
1890,  executed  their  Joint  note  to  said  com- 
pany for  tbe  sum  of  |2,000,  payable  76 
months  after  date.  This  note  was  jlated  and 
made  payable  at  Minneapolis,  and  provided 
for  tbe  payment  of  5  per  cent,  interest  per 
annum,  and  5  per  cent,  premium  per  annum, 
monthly,  on  or  before  tbe  last  Saturday  of 
each  month,  and  stipulating  further  that 
"any  failure  to  pay  interest  or  premium 
when  due  shall,  at  the  election  of  the  payee, 
make  the  principal,  interest,  and  premium  at 
once  due."    A  provision  of  10  per  cent  at- 


torney's fees  was  also  embraced  In  tbe  note^ 
In  tbe  event  default  was  made  In  tbe  pay- 
ment of  the  note.  For  tbe  purpose  ot  se- 
curing tbe  payment  of  this  note  at  maturity. 
Cannon  and  wife  ececated  a  trust  deed  to  one 
R.  J.  Black,  conveying  tbe  12  acres  in  ques- 
tion, and  providing  for  the  payment  of  tbe 
Interest  and  premium  evidenced  by  the  note. 
The  trust  deed  further  provided  that,  "in 
case  of  any  failure  or  default  on  the  part 
of  tbe  parties  of  the  first  part  to  keep  and- 
perform  any  of  tbe  covenants  or  agreements 
herein  contained,  such  failure  or  default 
shall,  at  the  option  of  the  holder  of  said  note, 
have  tbe  effect  of  at  once  maturing  tbe 
wbole  indebtedness  secured  herein,"  etc. 
Cannon  continued  to  pay  bis  interest  and 
premium  until  November  1,  1892,  when  be 
made  default,  and  tbereuiwn  tbe  company, 
in  pursuance  of  the  terms  of  tbe  note,  de- 
clared the  whole  Indebtedness  due,  and  di- 
rected a  foreclosure  of  the  deed  of  trust 
The  trustee,  J.  Black,  after  due  advertise- 
ment, on  January  27,  1891,  offered  tbe  prop- 
erty for  sale  at  public  vendue,  when  tbe 
complainant,  tbe  Pioneer  Savings  &  Loan 
Company,  became  the  purchaser,  at  tbe  price 
of  11,200.  Cannon  and  wife  having  refused 
to  vacate  the  property,  the  present  bill  was 
ffied  to  recover  the  possession.  Tbe  chancel- 
lor adjudged  tbat  tbe  sale  of  tbe  land  to  com- 
plainant was  valid  and  communicated  a  good 
title,  ordered  a  writ  of  possession  to  Issue, 
and  pronounced  a  personal  decree  agamst 
defendant  for  tbe  sum  of  |1,184.98,  tbe  bal- 
ance due  on  the  note  after  crediting  same  by 
tbe  amount  bid  at  sale.  Cannon  appealed, 
and  has  assigned  errors. 

The  first  assignment  of  error  Is  that  com- 
plainant company  is  a  nonresident  corx>ora- 
tion,  and  cannot  maintain  this  action  for  tbe 
enforcement  of  property  rights  in  this  state, 
for  the  reason  that  at  the  time  of  these 
transactions  it  had  not  filed  its  charter  with 
tbe  secretary  of  state,  and  an  abstract  there- 
of in  Shelby  county,  as  required  by  the  act 
of  1801.  It  is  a  sufficient  answer  to  this  as- 
signment of  error  to  say  that  tbe  original 
loan  from  the  company  to  Cannon  was  made 
September  1,  1890,  and  the  trust  deed  to  se- 
cure the  loan  was  executed  on  the  same  day. 
This  was  prior  to  tbe  passage  of  the  act  of 
1891,  and,  of  course,  said  contract  is  not  af- 
fected by  tbe  provisions  of  the  latter  act.  It 
is  true,  the  foreclosure  of  the  trust  deed  and 
tbe  purchase  of  tbe  property  by  complainant 
occurred  subsequently  to  the  passage  of  said 
act;  but,  the  original  transaction  being  val- 
id, tbe  mere  collection  of  tbe  debt  is  not 
within  the  prohibitioD  of  tbe  statute. 

Tbe  second  assignment  of  error  is  tbat  the 
note  and  mortgage  were  both  usurious  on 
their  faces,  and  nonenforceable.  As  already 
stated,  the  note  stipulates  on  its  face  to  pay 
0  per  cent,  interest  per  annum,  and  5  per 
cent  premium  per  annum,  at  the  office  of  the 
company,  at  Minneapolis,  Minn.  It  may  be 
remarked,  in  the  first  place,  that  this  con- 


Digitized  by 


Google 


Tenn.) 


CHISM  V.  FIBST  NAT.  BANK. 


387 


tract  U  a  Minnesota  contract,  and  Is  ex- 
pressly authorized  by  the  charter  of  the  com- 
pany and  the  laws  of  that  state,  which  have 
been  distinctly  proved,  and  appear  In  the 
record.  Moreover,  such  a  transaction  Is  not 
usurious  under  the  laws  of  this  state.  Pat- 
terson y.  Loan  Ass'n,  14  Lea,  677. 

The  third  assignment  is  that  the  court 
erred  In  not  allowing  defendant  a  credit  of 
$1,108.06.  It  wUl  be  remembered  that  Oan- 
non  occupied  towards  this  association  a  two- 
fold relation,— that  of  a  borrower  and  stock- 
holder. The  proof  shows  that  Cannon,  as 
debtor  to  the  company,  had  paid  on  his  loan 
note.  In  the  way  of  interest  and  premium, 
the  sum  of  $450,  and  that,  as  stocliholder,  he 
had  paid  on  his  stock  the  sum  of  $596.70.  In 
the  decree  pronounced  l^  the  chancellor.  Can- 
non was  credited  with  Interest  and  premium 
paid  up  to  November  1,  1882,  amounting  to 
fl50,  and  charged  with  interest  and  premium 
accruing  after  that  date.  So  that  the  only 
question  under  this  assignment  is  whether 
defendant  Is  also  entitled  to  a  credit  on  bis 
loan  note  of  stock  payments  made  by  him 
amounting  to  $596.70.  The  stock  certificate 
Issued  by  the  company  to  Cannon  provides 
that  "fines  shall  be  imposed  upon  the  share- 
holders upon  default  in  payment  of  dues, 
and  if  such  monthly,  quarterly,  and  with- 
drawal installments,  and  all  such  Interest, 
premiums,  and  fines,  be  not  fully  paid  with- 
in 00  days  after  such  first  delinquency,  this 
certificate  shall  wholly  lapse,  and  this  con- 
tract shall  wholly  cease,  and  become  null 
and  void,  as  to  any  promise  or  obligation  of 
the  union,  and  the  union  shall  not  be  liable 
for  any  sum  whatever  under  this  certificate, 
and  all  the  payments  made  on  this  certificate 
shall  thereupon  be  and  become  the  absolute 
property  of  the  union."  The  certificate  re- 
quired the  payment  of  monthly  dues  of  60 
cents  per  share  of  the  stock  held  by  the 
member,  and  each  quarter  a  payment  on 
dues  of  25  cents  per  share,  and  for  every 
month  in  which  there  are  no  quarterly  dues 
a  withdrawal  payment  of  25  cents  per  share; 
all  of  these  du,e8  being  payable  on  the  last 
Saturday  In  each  month.  Section  2  of  the 
certificate  provides  for  fines  for  nonpayment 
of  these  dues.  By  section  6,  the  borrower  is 
required  to  pay  interest  at  5  per  cent,  and 
a  premium  of  5  per  cent  per  annum  on  the 
loan.  By  section  11  of  the  by-laws,  it  is  pro- 
vided that  the  whole  debt  shall  mature  upon 
default  in  payment  of  the  premium  and  in- 
terest By  section  6,  the  l)orrower  is  requir- 
ed to  pay  attorney's  fees.  The  record  shows 
tliat  after  Octol>er,  1892,  Cannon  wholly  de- 
faulted in  payments  of  any  kind,  and  there- 
after on  the  ^th  of  June,  1893,  the  company 
declared  the  sto.:k  certificate  lapsed,  and  all 
payments  made  thereon  forfeited  to  the 
union.  These  forfeited  payments  made  by 
Cannon  on  ills  shares  were  credited  on  the 
bo<A8  of  the  corporation,  to  the  lapsed-shares 
account,  and  were  thereafter  distributed 
among  oth^  shareholders  in  good  standing. 


The  question  arising  upon  these  facts  Is. 
whether  a  stockholder  in  a  building  and  loan 
association  Is  entitled  to  apply  stock  pay- 
ments as  a  credit  upon  a  loan.  .  In  some  Ju- 
risdictions such  a  transaction  has  been  re- 
ceived as  an  actual  loan  of  money,  and  the 
aggregate  amount  of  payments  upon  stock  as 
partial  payments  on  the  loan  by  the  borrow- 
er. Overby  v.  Loan  Ass'n,  81  N.  C.  56; 
Reynolds  v.  Pool,  84  N.  C.  38.  The  supreme 
court  of  Alabama,  however,  in  the  case  of 
South^n  Building  &  Loan  Ass'n  v.  Anniston 
Loan-Trust  Co.  (decided  at  its  November 
term,  1893-94)  16  South.  123,  says,  viz.:  "It 
Is  a  correct  principle,  as  has  been  held, 
that  there  Is  no  connection  established  be- 
tween the  stock  held  by  the  stockholder,  and 
the  bond  [or  note]  held  by  the  company,  such 
as  that  payments  made  on  stock  are  to  be 
treated  as  payments  on  the  bond,  so  that  one 
is  steadily  otTset  against  the  other,  or  the  one 
merges  in  the  other,— a  fallacy  sometimes  in- 
dulged, arising  from  a  failure  to  observe  the 
separate  existence  of  the  stock,  on  the  one 
band,  and  the  bond,  on  the  other;  the  sep- 
arate relation  borne  to  the  company,  on  the 
one  side,  by  its  stockholder,  and  on  the  oth- 
er, by  Its  borrower.  The  payment  aa  the 
one  is  not  necessarily  a  payment  on  the  oth- 
er,"—citing  Loan  Ass'n  v.  Hombacker,  42  N.  J. 
Law,  635;  £nd.  Bldg.  Ass'n.  {  452.  After 
a  review  of  the  authorities,  Mr.  Bndlich  says: 
"It  has  therefore  become  a  well-recognized 
doctrine  that  payments  of  dues  upon  stock 
are  not  payments  on  the  mortgage  debt,  and 
do  not,  ipso  facto,  work  an  extinguishment 
of  BO  much  of  the  mortgage.  The  fact  that 
the  borrower  has  assigned  his  shares  to  the 
society  as  collateral  security  for  his  debt 
makes  no  difference,  for  this  is  a  recognition 
of  the  distinct  standing  of  the  member  as  a 
member  and  as  a  debtor."  End.  Bldg.  Ass'n, 
i  452.  See,  also,  Rogers  v.  Margo,  92  Tenn. 
35,  20  S.  W.  430.  The  chanceUor  held  that 
defendant  Cannon  was  not  entitled  to  an 
abatement  of  his  indebtedness  by  a  credit 
for  stock  payments,  which  ruling  was  In  ac- 
cord with  the  established  doctrine  on  the 
subject     Afilrmed. 


CHISM  et  al    v.  FIRST  NAT.  BANK 

OF  NEW  YORK  et  aL 

(Supreme  Court  of  Tennessee.     May  23,  1806.) 

NsaoTiABLB  Instkuments— Indokssment  of  Draft 
TO  Fictitious  Persos — Liabilitt  of  Drawbb. 
The  indorsement  of  a  bank  draft  by  the 
payee  to  the  order  of  a  fictitious  person  in  good 
faith,  and  believing  him  to  be  real,  is  not  in 
law  an  indorsement  to  bearer,  such  not  being 
the  intention  of  the  indorser;  and  the  indorse- 
ment of  the  name  of  the  fictitious  indorsee  by 
a  tliird  person  withont  authorit:^  is  a  forgery, 
and  does  not  protect  the  bank  in  payment  of 
the  draft 

Appeal  from  chancery  court,  Shelby  coun- 
ty; John  L.  T.  Sneed,  Chancellor. 

Action  by  Chlsm,  OhurchiU  &  Co.  against 
the  First  National  Bank  of  New  York  and 
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the  Mercantile  Bank  of  Memphis  as  gar- 
nishee. Decree  tor  complainants  and  de- 
fendants appeal.     Affirmed. 

Scruggs  &  Henderson,  for  appellants.    Sur- 
lejr  &  Wright,  for  appellees. 

BEARD,  J.  The  complainants  are  cotton 
factors  in  the  city  of  Memphis.  On  the  13th 
day  of  July,  1894,  they  purchased  from  the 
First  National  Banli  of  Memphis  a  draft  for 
$3,000,  payable  to  their  order,  and  drawn  on 
the  defendant,  the  First  National  Bank  of 
New  York.  After  getUng  this  draft,  they 
Indorsed  It,  "Pay  to  H.  C.  HamUton  or  or- 
der," and  then  placed  It  in  the  hands  of  one 
Weems,  to  be  delivered  to  the  indorsee,  Ham- 
Uton. The  drawing,  indorsement,  and  deliv- 
ery of  this  draft  were  the  result  of  a  fraudu- 
lent scheme,  which  Weems  practiced  upon 
complainants.  They  were  Induced  by  him 
(at  that  time  a  man  of  fine  reputation  in  the 
community)  to  think  Hamilton  was  a  real 
person,  who  had  consigned  to  him  as  ware- 
houseman, for  storage  and  sale,  a  large  lot 
of  cotton,  and  this  draft  represented  the  ad- 
vance which  complainants  agreed  to  make 
to  the  supposed  consignor  upon  this  cotton, 
opon  an  understanding  that  they  were  to 
sell  same  and  earn  the  commissions  accruing 
therefrom.  It  turned  out,  however,  that 
Hamilton  was  nonexistent,  and  that  Weems 
had  no  such  cotton  under  bis  charge.  But 
the  record  discloses  that  complainants  nei- 
ther knew  nor  had  occasion  to  suspect  such 
to  be  the  facts,  but,  believing  that  Hamilton 
was  a  real  personage,  and  with  the  view  of 
carrying  out  this  afcreement  with  Weems, 
they  purchased  this  draft,  and  turned  it  over 
to  him,  Indorsed  as  is  stated  above,  for  deliv- 
ery to  their  indorsee.  Immediately  after  its 
receipt,  Weems  indorsed  it  to  himself  or  or^ 
der,  using  for  this  purpose  the  name  of  Ham- 
ilton, and  then  carried  it  to  the  Mercantile 
Bank  of  Memphis,  and  that  bank,  without 
any  suspicion  of  the  bad  faith  of  the  trans- 
action, or  of  the  right  of  Weems  to  transfer 
title,  upon  bis  Indorsement,  paid  him  full 
value  for  it,  and  then  forwarded  it  to  Its  cor- 
respondent in  New  York,  by  whom  In  due 
time  it  was  presented  to  the  drawee,  who, 
equally  ignorant  of  the  want  of  title  in 
Weems,  and  in  perfect  good  falth.paid  it.  Dis- 
covering within  a  few  days  the  fraud  prac- 
ticed upon  them,  and  at  the  same  time  that 
the  draft  had  already  been  paid,  this  bill 
was  filed  by  complainants,  the  payee,  against 
the  drawee,  the  First  National  Bank  of  New 
York,  and  the  Mercantile  Bank  of  Memphis; 
agralnst  the  first  upon  an  assumpsit  implied 
from  the  wrongful  appropriation  of  the  draft 
and  a  refusal  to  account  for  its  proceeds, 
and  against  the  latter  as  a  garnishee  holding 
funds  of  the  former  subject  to  attachment. 
Two  defenses  are  made:  First,  that  com- 
plainants were  guilty  of  such  carelessness  in 
their  dealings  with  Weems  as  to  estop  them 
from  setting  up  the  present  claim;   second. 


that  the  indorsement  by  Chlsm,  Churchill  & 
Co.  of  this  draft  to  a  fictitious  indorsee  was 
In  law  an  indorsement  to  bearer,  and  the  re- 
sult was  that  its  payment  through  the  usual 
channels  of  trade,  without  notice  of  the  al- 
leged defect,  discharged  the  drawee. 

As  to  the  first  of  these  grounds,  it  is  suffi- 
cient to  say  that  the  record  falls  to  show  any 
recklessness  or  carelessness  upon  the  part  of 
complainants  in  this  transaction  to  prevent  a 
recovery,  If  for  any  sound  reason  this  suit  is 
maintainable.  It  is  the  second  ground,  how- 
ever, upon  which  the  defendants  rest  largely 
their  defense  to  this  claim.  What  is  the  ef- 
fect of  indorsing  a  bill  to  a  fictitious  person, 
the  Indorser  not  knowing  that  the  Indorsee 
was  fictitious,  but,  on  the  other  hand,  be- 
lieving him  to  be  a  reel  person,  is  a  question 
of  first  impression  In  this  state.  There  Is 
no  doubt  it  is  true,  as  a  general  proposition, 
that  the  holder  of  commercial  paper,  payable 
to  order,  must  trace  his  title  through  a  genu- 
ine indorsement,  including  that  of  the  payee. 
2  Hand.  Com.  Paper,  }  988;  1  Daniel,  Neg. 
Inst.  S  731;  1  Edw.  Bills  &  N.  t  519;  Mead 
V.  Young,  4  Term  K.  28-30.  And  It  Is  equal- 
ly true  that  where  a  banker  pays  a  draft  or 
check  drawn  upon  him,  he,  at  his  peril,  pays 
It  to  any  one  but  the  payee,  or  to  one  who  is 
able  to  trace  his  title  back  to  the  payee 
through  genuine  indorsements.  The  mere 
possession  of  the  check  or  bill  under  appar- 
ent title  does  not  necessarily  imply  the  right 
to  demand  or  receive  payment,  and  when  it 
Is  paid  to  such  holder  the  drawer  has  put 
upon  him  the  risk  of  seeing  that  the  appar- 
ent Is  the  real  title  to  the  paper;  for  the 
banker  holds  the  funds  of  his  depositor  un- 
der an  obligation  to  pay  them  to  him  or  to 
his  order,  and  If  he  pays  them  otherwise  he 
cannot  treat  such  a  payment  as  a  discharge 
of  his  liability.  Shipman  v.  Bank.  126  N.  Y. 
318,  27  N.  E.  371;  Robarts  v.  Tucker,  16  Q. 
B.  575;  Dodge  v.  Bank,  30  Ohio  St.  1.  It  is 
otherwise  as  to  his  payment  of  a  check  or 
bill  payable  to  bearer.  In  such  a  case,  in 
the  absence  of  knowledge  that  the  party  pre- 
senting the  paper  is  wrongfully  in  possession 
of  it,  he  can  safely  pay,  because  in  so  doing 
he  is  complying  with  the  positive  demand  of 
his  depositor.  Tied.  Com.  Paper,  §  312.  And 
It  is  Insisted  for  the  defense  that  this  was 
the  legal  effect  of  the  indorsement  by  Chlsm, 
Churchill  &  Co.  to  Hamilton,  the  fictitious 
Indorser.  It  seems  from  a  note  to  Byles, 
Bills,  p.  79,  that  the  controversy  over  the  ef- 
fect of  indorsement  of  bills  to  fictitious  per- 
sons grew  out  of  the  bankruptcy  of  Lins.^y 
&  Co.  and  Gibson  &  Co.,  who  negotiated  bills 
with  fictitious  na-nes  upon  them  to  the 
amount  of  nearly  a  million  sterling  a  year. 
A  great  many  cases  grew  out  of  these  in- 
dorsements In  the  various  courts  of  England, 
one  of  which  (MInet  v.  Gibson,  3  Term  R. 
481)  was  carried  to  the  house  of  lords.  1  H. 
Bl.  569.  Mr.  Chltty.  in  his  work  on  Bills 
(page  178),  says:  "The  result  of  the  discus- 
sion seems  to  be  that  a  bill  payable  to  a  flctl- 
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tloas  person  or  his  order  Is,  in  effect,  a  bill 
payable  to  bearer,  and  may  be  declared  on  as 
such  in  favor  of  a  bona  fide  holder  ignorant 
of  the  fact  against  all  the  parties  knowing 
that  the  payee  was  a  fictitious  person."  In 
other  words,  whether  such  a  bill  was  collect' 
Ible  by  the  holder,  as  if  payable  to  bearer, 
depended  upon  the  fact  that  the  party 
against  whom  it  was  sought  to  be  enforced, 
at  the  time  he  assumed  liability  upon  it, 
knew  that  the  payee  was  fictitious.  Where 
he  possessed  such  knowledge  he  was  estop- 
ped from  saying  to  a  bona  fide  holder  that 
he  was  not  bound;  otherwise  he  would  be  a 
party  to  the  circulation  of  commercial  paper, 
apparently  good,  yet  with  an  inherent  vice 
which  rendered  it  worthless,  at  least  as  to 
him,  though  it  fell  into  the  hands  of  an  in- 
nocent purchaser.  Subsequently  the  bill  of 
exchange  act  of  1882  was  passed,  the  effect 
of  which  was  in  fact  that  a  bill  might  be 
treated  as  payable  to  bearer  when  the  party 
named  as  payee  was  a  real  person,  but  has 
not  and  was  not  intended  by  the  drawer  to 
have  any  right  arising  out  of  It.  Bank  t. 
VagUano  [1891]  App.  Gas.  107.  In  this  conn- 
ti7,  among  the  text  writers,  Mr.  Daniel 
states  the  rule  as  general,  and  says  that: 
"In  the  case  of  a  note  payaUe  to  a  fictitious 
person  it  appears  to  be  well  settled  that  any 
bona  fide  holder  may  recover  on  It  against 
the  maker  as  upon  a  note  payable  to  bearer. 
It  will  be  no  defense  against  such  bona  fide 
holder  for  the  maker  to  set  up  that  be  did 
not  know  the  payee  to  be  fictitious."  Mr. 
Daniel  rests  the  rule  upon  the  ground  of  es- 
toppel, but  Mr.  Randolph,  In  bis  work  on 
Commercial  Paper  (volume  1,  {  164,  note  4), 
suggests  that  the  cases  cited  by  him  to  sup- 
port his  text  "apply  this  rule  only  when  the 
maker  has  by  his  words  or  conduct  raised 
any  estoppel  against  himself,"  and  this  latter 
author  falls  in  his  text,  as  we  understand  it,  i 
to  give  the  sanction  of  his  approval  to  the 
mle  as  announced  by  Mr.  Dauiel. 

The  questions  presented  In  this  case  have 
arisen  and  been  discussed  In  but  few  of  the 
American  courts,  and  the  conclusions  reach- 
ed by  them  have  been  variant.  Blodgett  v. 
Jackson,  40  N.  H.  21,  relied  upon  by  the  de- 
fendants In  this  case,  we  think  Is  not  au- 
thority for  the  rule  contended  for  by  them. 
There  a  note  payable  to  a  firm  of  Whitney, 
Shaw,  Lent  &  Hawes  was  In  the  possession 
of  Lent,  and  was  sold  and  transferred  by 
him  for  value  to  the  plaintiff  In  the  action. 
The  defendant,  the  makor  of  the  note,  denied 
the  genuineness  of  the  mdorsement.  To  the 
Issue  made  by  this  denial  the  court  said: 
"The  bare  possession  of  this  note  by  this 
person  was  competent  evidence  to  be  sub- 
mitted to  the  Jury,  that  he  (the  party  trans- 
ferring) was  the  Lent  named  In  the  note,  and 
of  course  a  member  ot  the  firuL  and  author- 
ized to  indorse  it  In  the  manner  he  did." 
"Here  was  a  note  which  the  evidence  tends 
to  show  was  genuine,  payable  to  Whitney, 
Shaw.  Lent  &  Hawes;  a  thing  of  value,  and 


likely  to  be  In  the  possession  of  the  owners. 
Such  possession  therefore  raised  a  presump- 
tion of  ownership."  Kohn  v.  Watklns,  2S 
Kan.  691,  does  raise  the  precise  question  here 
presented,  and  is  a  diiect  authority  for  the 
contention  of  defendants.  In  that  case  it 
was  held  that  the  drawer  of  a  bill,  who 
makes  It  payable  to  a  fictitious  person,  and 
transmits  it  to  a  third  person  for  delivery  to 
the  payee,  is  bound  to  a  bona  fide  purcliaser 
from  that  third  party  who  indorses  it  witb 
the  name  of  the  payee,  though  the  drawer, 
when  he  issued  the  bill,  believed  that  the 
payee  was  a  real  person,  and  intended  it  to 
be  delivered  to  him  only  upon  the  receipt  of 
a  valuable  consideration  from  him.  The 
court  rested  its  opinion  on  the  text  of  Mr. 
Daniel,  which  has  already  been  adverted  to, 
and  certain  cases  which  were  regarded  an 
authorities,  to  sustain  the  rule  adopted. 
Lane  v.  Krekle,  22  Icwa,  399,  one  of  these 
cases,  while  it  contains  a  dictum  which  is  Id 
harmony  with  the  conclusions  reached  by  the 
court  citing  it,  was  confessedly  not  an  au- 
thority on  the  real  point  In  controversy,  as 
In  that  case  the  note  sued  on  was  payable  to 
bearer.  Another  of  these  cases  Is  Phillips  v. 
Imthnm,  114  E.  C.  L.  694.  There  the  sig- 
nature of  the  drawer,  as  well  as  the  indorse- 
ment, was  a  forgery,  but  the  acceptor  was 
held  liable  upon  the  ground  that  he  had  mis- 
led the  holder.  The  ground  of  the  decision, 
as  stated  by  Keating,  J.,  in  the  final  disposi- 
tion of  this  case  reported  in  L.  R.  1  G.  P. 
463-472,  was  that:  "Upon  the  facts  stated 
in  this  special  case.  It  was  not  competent  for 
the  defendant  to  deny  the  genuineness  of 
this  bill.  He  knew  that  the  plaintiffs  were 
willing  to  advance  money  upon  the  bill  only 
upon  his  vouching,  by  his  acceptance  of  it, 
the  authenticity  of  the  drawing."  Forbes  v. 
Espy,  21  Ohio  St.  474,  was  also  relied  upon  in 
Kohn  V.  Watklns,  supra.  In  that  case  E.  & 
Co.  issued  a  bill  on  New  York  to  the  order 
of  C.  H.  &  Cio.,  its  purchasers,  who  Indorsed 
It  to  one  Charles  Clark,  whose  real  name, 
however,  was  Maro.  This  was  not  a  case  of  a 
fictitious  payee,  but  of  a  man  with  an  alias, 
or  an  assumed  name,  taking  title  in  this  as- 
sumed, rather  than  his  real,  name.  So  the 
court  held  that  the  Indorsement  and  delivery 
of  this  bill  to  Clark  must  be  regarded  as  an 
affirmation  to  all  persons  not  otherwise  In- 
formed that  there  was  such  a  person  as 
Charles  Claric,  and  that  Maro  was  that  per- 
son. We  do  not  think,  upon  these  facts,  that 
this  case  can  be  said  to  support  the  general 
rule  to  which  It  was  cited,  and  this  was  evi- 
dently the  view  of  the  supreme  court  of 
Ohio  In  a  case  to  be  referred  to  at  length 
hereafter.  Upon  the  other  hand,  we  have  at 
least  two  well-considered  cases,  which.  In 
effect,  adopt  the  English  rule,  to  wit,  that 
only  such  paper  as  is  Issued  to  a  fictitious 
payee  or  indorsee  by  the  party  sought  to  be 
bound,  with  full  knowledge  of  the  fact,  shall 
be  treated  as  payable  to  bearer.  In  one  of 
these  cases,— that  of  Armstrong  v.  Bank,  46 
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Ohio  St.  512,  22  N.  E.  866,-after  a  carefnl 
review  of  tlie  autliorities,  it  is  said:  "If  the 
drawer  of  a  check,  acting  in  good  faith, 
makes  it  payable  to  a  certain  person  or  or- 
der, supposing  there  Is  such  person,  when 
in  fact  there  Is  none,  no  good  reason  can  be 
perceived  vrhy  the  banker  should  be  excused 
if  he  pay  the  check  to  a  fraudulent  holder 
upon  any  less  precautions  than  if  it  had  been 
made  payable  to  a  real  person;  in  other 
words,  why  he  should  not  be  required  to  use 
the  same  precautions  in  the  on0  case  as  in 
the  other,— that  is,  determine  whether  the  in- 
dorsement Is  a  genuine  one  or  not.  The  fact 
that  the  payee  Is  a  nonezistlng  person  does 
not  increase  the  liability  of  the  bank  to  be 
deceived  by  the  indorsement."  The  case  of 
Shlpman  v.  Bank,  126  N.  Y.  318,  27  N.  B. 
371,  involved  over  $200,000,  was  argued  by 
counsel  of  research  and  ability,  and  was  de- 
termined by  a  court  of  deserved  reputation. 
In  that  case  it  appeared  that  the  plaintiffs 
were  depositors  in  the  defendant  bank.  Tbey 
drew  checks  for  large  sums  to  fictitious 
payees,  supposing  them  to  be  real  persons. 
These  checks  were  given  to  a  trusted  em- 
ploys, to  be  turned  over  to  the  respective 
payees.  Instead,  however,  this  employ^  in- 
dorsed the  names  of  the  payees  upon  them, 
and  bad  them  presented  to  the  drawee,  when 
they  were  paid  without  inquiry  or  suspicion 
of  the  genuineness  of  the  indorsements.  Suit 
having  been  instituted  by  the  drawer  to  re- 
cover the  sums  so  paid  out,  it  was  resisted 
upon  the  ground  that  these  checks  were  in 
law  payable  to  bearer.  The  court,  however, 
speaking  through  O'Brien,  J.,  say:  "The 
maker's  intention  is  the  controlling  consid- 
eration which  determines  the  character  of 
such  paper.  It  cannot  be  treated  as  payable 
to  bearer,  unless  the  maker  knows  the  payee 
to  be  fictitious,  and  actually  intends  to  make 
the  paper  payable  to  a  fictitious  person." 
We  think  the  rule  thus  limited  is  reasonable, 
white  to  eliminate  the  element  of  knowledge 
or  intent  would  leave  it  harsh  and  unrea- 
sonable. In  addition,  with  this  limitation, 
the  law  of  negotiable  paper,  so  far  as  it  In- 
volves the  question  of  forgery,  is  consistent; 
for  it  is  universally  conceded  that  the  pay- 
ment of  a  check  or  a  bill  drawn  to  the  order 
of  a  real  person  upon  a  forged  Indorsement 
of  the  payee's  name  will  not  protect.  In 
such  a  case  the  banker  is  still  liable  to  the 
owner  for  the  funds  in  band  as  though  no 
imyment  had  been  made.  3  Rand.  Com.  Pa- 
per, i  1739.  And  this  would  be  so  even  if  the 
forger  should  personate  an  intended  payee 
of  the  same  name.  Com.  v.  Foster,  114  Mass. 
311.  Then,  in  a  case  where  the  drawer  has 
been  guilty  of  no  wrong,  but  Innocently  is- 
sues or  indorses  his  check  or  bill  to  a  ficti- 
tious person,  believing  him  to  be  real,  and  a 
third  party  without  authority  writes  the 
name  of  this  fictitious  payee  or  indorsee  upon 
it,  and  by  this  fraud  succeeds  in  collecting 
it,  why  should  the  drawee,  by  payment  of 
such   Indorsement,  discbarge   himself   from 


liability  to  the  drawer?  The  writing  of  the 
name  of  the  nonexlsting  payee  under  sucb 
conditions  is  forgery  at  common  law  (4  HI. 
Comm.  p.  247;  2  Whart  Cr.  Law,  f  653)  and 
under  Mill  &  V.  Code,  i  5492.  In  the  preseni 
case,  without  fault  on  the  part  of  the  com- 
plainants, the  drawee  has  paid  upon  a  forged 
indorsement,  to  a  party  not  entitled  to  collect 
it,  a  bill  of  which  Ghlsm,  Churchill  &  Co. 
were  owners,  and  which  no  one  had  a  right 
to  collect  save  upon  their  order,  and  now  has 
it,  and  declines  to  account  for  its  value. 
Under  these  circumstances,  we  think  the 
chancellor  was  right  in  holding  the  drawee 
liable,  and  we  therefore  affirm  his  decree. 


STATE  V.  LATNB. 

SAME  V.  SFRIGGS. 

(Supreme  Court  of  Tennessee.     May  28,  1896.) 

Cbimimai.  Law— Pleas— Fokm  KB  Conviotios. 

1.  A  regular  and  proper  conviction  nader 
the  act  relating  to  "small  offenses"  (Mill.  &  V. 
Code,  i  5819),  which  provides  tliat  "any  per- 
son brought  liefore  a  justice  of  the  peace  for  a 
misdemeanor  may  plead  guilty,  whereupon  the 
justice  shall  hear  the  evidence,  and  fine  the 
offender  •  •  •  not  less  than  two  nor  more 
than  fifty  dollars,"  may  l>e  pleaded  in  tmr  of 
an  indictment  for  the  same  offense. 

2.  Such  plea  must  aver  that  defendant  was 
brought  before  a  justice  of  the  peace  on  the 
same  charge,  by  regular  process  duly  issued  and 
served;  that  the  justice  heard  the  evidence,  and 
that  defendant  pleaded  guilty  and  was  fined, 
naming  the  amount  of  the  fine,  which  must  ap- 
pear to  be  such  as  the  justice  was  authorized 
to  impose  in  the  particular  case. 

3.  Under  the  "small  offense"  act  (Mill.  & 
V.  Code,  i  5819),  providing  that  "any  person 
broiight  before  a  justice  of  the  peace  for  a  mis- 
demeanor may  plead  guilty,  whereupon  the  jus- 
tice shall  bear  the  evidence  and  fine  the  offender 
•  •  •  not  less  than  two  nor  more  than  fifty 
dollars,"  a  person  who  pleads  gtiilty  of  the  of- 
fense of  disturbing  public  worship,  the  mini- 
mum fine  for  which  is  $20  (MUl.  &  V.  Code,  f 
5663),  but  who  is  fined  a  less  sum,  cannot  plead 
sucb  conviction  in  bar  of  a  subsequent  indict- 
ment for  the  same  offense;  the  judgment  of  the 
justice  being  void. 

Appeal  from  circuit  court,  Obiou  county; 
W.  H.  Swiggart,  Judge. 

Brandon  Layne  and  Walter  Spriggs  were 
Indicted  separately  for  disturbing  public 
worship,  and,  their  plea  of  former  convic- 
tion being  sustained,  were  discharged.  The 
state  appeals.    Reversed. 

The  Attorney  Oeneral,  for  the  State.  J. 
W.  Bumey,  for  appellees. 

CALDWELL,  J.  Brandon  Layne  was  pre- 
sented for  disturbing  public  worship.  He 
pleaded  former  conviction  before  a  Justice 
of  the  peace,  under  the  small  offense  law. 
Tbe  district  attorney  moved  to  strike  out 
the  plea,  and,  upon  his  motion  being  disal- 
lowed, he  admitted  the  truth  of  tbe  facts 
pleaded.  Upon  that  admission  tbe  circuit 
Judge  sustained  tbe  plea,  and  discharged 
the  defendant    The  state  appealed  in  error. 

In  tbe  year  1801  tbe  legislature  enacted  a 
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law  declaring  "that  if  any  person  sbaB  In- 
termpt  a  congregation  aasembled  for  the 
purpose  of  wor8h*ping  the  Deity,  such  per- 
son shall  be  dealt  with  as  a  rioter  at  com- 
mon law."  Acts  1801,  c.  35;  1  Scott's  Laws, 
721;  Camthers  &  Nicholson's  St  658.  In 
1815  It  was  made  the  duty  of  all  lustices  of 
the  peace,  sheritTs,  coroners,  and  constables 
to  pat  forth  prompt  and  active  efforts  for 
the  apprehension  and  punishment  of  all  per- 
sons who,  "either  by  words  or  gestures,  or 
in  any  other  manner  whatever,"  should  vio- 
late that  law,  or  any  published  rule  for  the 
government  of  the  congregation,  in  the  pres- 
ence of  such  offlcials  or  of  others  giving 
them  information  thereof.  Acts  1815,  c.  60, 
il  1,  2;  2  Scott's  Laws,  208,  209;  Oaruthers 
&  Nicholson's  St.  558;  Holllngsworth  v. 
State,  5  Sneed,  519.  The  aforesaid  provi- 
sions of  the  two  enactments  of  1801  and  1815 
were  consolidated  by  the  compilers  and  car- 
ried into  the  Code  of  1858  in  the  following 
language:  "All  Justices  of  the  peace,  sher- 
iffs, coroners,  and  constables  are  required 
to  arrest  immediately  any  person,  in  their 
knowledge  or  observation,  disturbing  a  con- 
gregation assembled  for  public  worship,  or 
violating  any  rule  or  regulation  adopted  by 
snch  denomination  for  their  own  govern- 
ment, or  the  preservation  of  good  order. 
Snch  person  shall  be  flned  by  the  justice  be- 
fore whom  brought,  not  exceeding  five  dol- 
lars, or  bound^  over  for  his  appearance  at 
oourt,  to  be  proceeded  against  as  a  rioter, 
for  the  offense."  Code,  {  1511  (Mill.  &  V. 
Code,  i  2010).  At  the  same  time  the  com- 
pilers Introduced  into  the  Code  of  1858  an- 
other section  In  these  words:  "If  any  per- 
son wilfully  disturb  or  disquiet  any  as- 
semblage of  persons  met  for  religious  wor- 
ship, by  noise,  profane  discourse,  rude  or 
Indecent  behavior,  or  any  other  act,  at  or 
near  the  place  of  worship,  be  shall  be  flned 
not  less  than  twenty  nor  more  than  two 
hundred  dollars,  and  may  also  be  impris- 
oned not  exceeding  six  months  in  the  coun- 
ty Jail."  Code,  S  4853  (MUL  &  V.  Code,  I 
5663).  Oonfesse^y,  the  presentment  In  this 
case  was  framed  under  the  latter  section. 
The  charge  is  that  the  defendant  "then  and 
there  unlawfully  did  disturb  and  disquiet  a 
congregation  or  assembly  of  persons  met  to- 
gether for  rellg^ious  worship  by  loud  talk- 
ing, profane  swearing,  quarreling,  being 
drunk,  and  other  rude  and  Indecent  conduct, 
at  or  near  the  place  where  said  congrega- 
tion or  assembly  of  persons  had  met  for  re- 
ligious worship."  The  principal,  provision  of 
what  is  known  as  the  "small  offense  law"  is 
as  follows:  "Any  person  brought  before  a 
justice  of  the  peace  for  a  misdemeanor,  may 
plead  guilty,  whereupon  the  Justice  shall 
hear  the  evidence,  and  fine  the  offender  ac- 
cording to  the  aggravation  of  his  offense,  not 
less  than  two  nor  more  than  fifty  dollars, 
together  with  all  costs."  Acts  1847-48,  c. 
55,  J  1;  Code,  f  4994  (Mill.  &  V.  Code,  8  6819); 
Nicholson's  St.  Laws,  18,  19.    A  regular  and 


proper  conviction  under  this  statute  may  be 
successfully  pleaded  by  the  defendant  In 
bar  of  an  indictment  against  him  for  the 
same  offensa  McOlnnis  v.  State,  9  Humph. 
43;  State  v.  ChafHn,  2  Swan,  493;  State  v. 
Clenny,  1  Head,  270;  Bose  v.  State,  9  Lea, 
389.  Great  strictness,  however,  is  to  be  ob- 
served In  presenting  the  matter  of  former 
conviction.  A  party  seeking  the  benefit  of 
that  defense  must  aver  all  facts  essential 
to  the  validity  of  the  former  proceeding  and 
conviction.  He  must  aver  that  he  was 
brought  before  a  justice  of  the  peace  on  the 
same  charge,  by  regular  process  duly  Issued 
and  served  (MUl.  &.  Y.  Code,  i  5819;  State 
V.  Colvln,  11  Humph.  601;  State  v.  Atkin- 
son, 9  Humph.  677);  that  the  justice  heard 
the  evidence  (Mill.  &  V.  Code,  i  5819;  State 
V.  Spencer,  10  Humph.  431;  State  v.  Colvln, 
supra);  that  he  pleaded  guilty,  and  was 
fined  (MIU.  &  V.  Code,  S  6S19);  and  the 
amount  of  the  fine  (State  v.  Atkinson,  9 
Humph.  679).  The  plea  filed  by  defendant 
in  the  present  case  Is  In  good  form,  and  con- 
tains all  the  essentials  Just  enumerated. 
Nevertheless  it  is  clearly  bad,  in  that  it  dis- 
closes at  least  one  fatal  defect  in  the  pro- 
ceeding before  the  Justice;  that  defect  being 
shown  by  the  statement  in  the  plea  that 
the  Justice  fined  the  defendant  only  "four 
dollars."  The  plea,  to  be  good,  must  not 
only  aver  that  the  defendant  was  fined,  and 
the  amount  of  the  fine,  but  the  amount  of 
the  fine  must  appear  to  be  such  as  the  Jus- 
tice was  authorized  to  Impose  in  the  par- 
ticular case.  The  reverse  appears  in  the 
plea  before  us.  The  minimum  fine  author- 
ized by  the  statute  (C!ode,  |  4853;  MUl.  &  V. 
Code,  i  5663),  which  the  defendant  confessed 
be  had  violated,  and  under  which  it  seems 
he  was  arrested  and  tried.  Is  $20;  hence  the 
Judgment  for  a  less  sum  was  coram  non 
Jndice  and  void.  There  was  no  authority 
whatever  for  the  Judgment  actually  ren- 
dered, and  as  a  consequence  that  judgment 
was  an  absolute  nullity,  and,  being  so,  could 
afford  the  defendant  no  advantage  or  protec- 
tion In  a  subsequent  prosecution  for  the 
same  offense.  It  is  true  that  section  4994 
of  the  Code,  already  quoted  herein,  author- 
izes the  Justice  of  the  peace  trying  the  cases 
contemplated  to  "fine  the  offender,  accord- 
ing to  the  aggravation  of  his  offense,  not  less 
than  two  nor  more  than  fifty  dollars";  but 
that  authorization  was  not  Intended  to 
change  the  minimum  or  maximum  fines  pre- 
scribed by  other  statutes  for  particular  of- 
fenses. The  discretion  conferred  upon  the 
Justice  as  to  amount  of  fines  to  be  imposed 
by  him  was  Intended  to  be  exercised  within 
the  limits  prescribed  by  the  particular  of- 
fense being  tried,  if  there  be  any  such  lim- 
its. In  each  particular  case,  be  must  ob- 
serve the  peculiar  law  of  the  offense  to  be 
punished,  and  In  no  case  can  he  Impose  a 
fine  of  less  than  $2  or  more  than  $50.  With- 
in the  latter  limits  he  may  impose  any  fine 
authorized  by  the  peculiar  law  of  the  offense 
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to  be  punished,  bnt  In  no  event  can  be  law- 
fully Impose  any  fine  not  antborlzed  by  tbat 
peculiar  law. 

Tbls  record  does  not  justUy  the  insistence 
of  counsel  that  the  defendant  was  tried  and 
fined  under  section  1511  of  the  Oode,  which, 
as  has  already  been  seen,  authorizes  the  jus- 
tice of  the  peace  trying  the  case  to  impose 
a  fine  "not  exceeding  five  dollars."  Preter- 
mitting aU  qneBtions  as  to  whether  or  not 
the  offoises  embraced  in  that  section  and  in 
section  4853  are  the  same,  and  as  to  whether 
or  not,  if  they  are  the  same,  tbe  provision 
of  the  former  section  that  the  Justice  may 
fine  the  offender  "not  exceeding  five  dollars" 
was  superseded  by  the  subsequent  provision 
of  tbe  latter  section  that  "he  shall  be  fined 
not  less  than  twenty  nor  more  than  two  hun- 
dred dollars,"  etc.,  it  is  entirely  sufficient  for 
the  refutation  of  that  insistence  and  for  all 
present  purposes  to  say  that  the  former  pro- 
vision is  not  applicable,  and  cannot  be  made 
available  under  the  pleadings  in  this  case. 
If  the  offenses  contemplated  by  tbe  two  sec- 
tions are  In  reality  the  same,  and  all  the 
provisions  of  both  sections  are  to  be  consid- 
ered in  full  force,  it  is  nevertheless  and  un- 
deniably true  that  the  punishment  to  be  im- 
posed under  the  one  section  is  different  from 
that  to  be  imposed  under  the  other,  and,  con- 
sequently, that  the  Jurisdiction  of  the  Justice 
as  to  amount  of  fine  imposed  by  him  in  a  giv- 
en case  depends  upon  the  question  whether 
the  prosecution  is  under  the  one  section  or 
the  other.  The  punishment  administered  by 
him  must  be  appropriate  to  the  section  under 
which  the  prosecution  is  conducted.  A  pros- 
ecution under  one  will  not  authorize  punish- 
ment under  tbe  ptber.  The  presentment  in 
the  present  case  is  undoubtedly  founded  un- 
der section  4853,  as  we  have  already  seen, 
and  not  under  section  1511;  and  the  defend- 
ant is  proceeded  against  with  reference  to 
the  punishment  prescribed  in  tbe  former,  and 
not  as  a  rioter  at  the  common  law  under  the 
latter.  It  is  almost  as  certain  that  the  pro- 
ceeding before  the  Justice  was  under  the 
same  section.  The  defendant  does  not  show 
or  claim  in  bis  plea  that  he  was  arrested, 
tried,  and  fined  under  section  1511.  On  the 
contrary,  the  true  meaning  of  bis  plea,  as  we 
understand  it,  is  tiiat  be  was  arrested,  tried, 
and  fined  under  section  4853;  the  Justice  as- 
suming the  right  and  power  under  section 
4994  to  impose  the  fine.  Tbe  averments  of 
the  plea  are,  in  substance,  that  the  defend- 
ant was  arrested  on  the  general  charge  of 
disturbing  public  worship,  that  he  appeared 
before  the  Justice  issuing  the  warrant,  and 
pleaded  guilty  as  under  the  small  offense 
law,  and  was  thereupon  tried  and  convicted 
under  that  law  for  the  offense  upon  tbe  plea, 
and  with  the  impositiou  ox  the  fine  stated. 
It  is  fair  to  assume  that  both  the  defendant 
and  the  Justice  Itnew  that  a  plea  of  guilty 
was  not  essential  to  the  power  of  the  Justice 
to  impose  a  fine  under  section  1,  c.  60.  Acts 
1815  (Code,  i  1511),  as  it  was  under  Code,  { 


4S53,  and  therefore  that  tbey  acted  advised- 
ly, and  attempted  to  conduct  the  proceedings 
before  the  Justice  with  reference  to  the  lat- 
ter law,  and  the  punishment  therein  prescrib- 
ed, and  not  otherwise,  though  the  Justice  er- 
roneously supposed  he  bad  the  power  under 
tbe  small  offense  law  (Code,  {  4994)  to  com- 
mute that  punishment,  and  accordingly  im- 
posed a  fine  of  only  four  dollars.  A  fine  for 
so  small  a  sum  was  not  authorized  In  a  pro- 
ceeding under  section  4853-,  hence  the  Judg- 
ment Imposing  it  was  void,  and  of  no  virtue 
in  law  for  any  purpose.  This  is  no  less  true 
because  a  Judgment  imposing  such  a  fine 
would  have  been  authorized  and  valid  if  ren- 
dered in  a  proceeding  under  section  1511.  A 
Judgment  void  where  rendered  cannot  be  val- 
idated by  referring  it  to  another  proceeding, 
in  which  it  would  have  been  valid.  The  de- 
fect mentioned  being  fatal  to  the  plea  of  for- 
mer conviction,  and  as  such  conclusive  of  tbe 
case  on  tbls  record,  it  is  not  necessary  to  de- 
cide whether  or  not  the  offense  of  disturbing 
public  worship,  as  contemplated  by  section 
4853  of  the  Code,  falls  within  tbe  provisions 
of  the  "small  offense"  law,  and  may  be  final- 
ly tried  and  punished  under  that  law  by  a 
justice  of  the  peace.     Reverse  and  remand. 

Enter  same  judgment  as  to  Walter  Sprtggs, 
whose  case  is  the  same  as  that  of  Brandon 
Layne. 


LOUISVILLE  &  N.  E.  CO.  v.  TENNESSEE 
BREWING  CO. 

(Supreme  Oort  of  Tennessee.     May  SO,  1896.) 

CONSBCTING  CaKKIBHS — InJCKIES  TO    OOODS— 
UOBDBN  or  PbOOF. 

1.  To  exonerate  the  last  of  connecting  car- 
riers from  liability  for  injuries  to  goods  in  tran- 
sit, the  burden  is  upon  it  to  show  that  the  in- 
juries did  not  occur  on  its  line. 

2.  Where  injuries  to  goods  in  transit  over 
several  connectiug  lines  occur,  before  the  goods 
reach  the  last  carrier,  by  reason  of  a  defective 
car  bein^  furnished  by  a  preceding  carrier,  tbe 
last  carrier  is  not  liable  therefor. 

Appeal  from  circuit  court,  Shelby  county;  L. 
H.  Estes,  Judge. 

Action  by  tbe  Tennessee  Brewing  Company 
against  the  Louisville  &  Nashville  Railroad 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

J.  P.  Houston  and  McCorry  &  Bond,  for  ajp- 
pellant  F.  Zimmermann  and  U.  F.  Dix,  for 
appellee. 

McALISTEU,  3.  The  defendant  in  error 
recovered  a  verdict  and  Judgment  in  tbe  Sec- 
ond circuit  court  of  Shelby  county  against 
tbe  railroad  company  for  tbe  sum  of  $438.30, 
damages  to  a  car  load  of  hqjis.  The  railroad 
company  appealed,  and  has  assigned  errors. 
The  record  shows  that  on  November  1,  1889, 
S.  &  F.  Uhlman  shipped  from  Pratt's  station, 
Oneida  county,  N.  Y.,  a  car  load  of  bops, 
consigned  to  the  Tennessee  Brewing  Com- 
pany, at  Memphis,  Tenn.    A  through  bill  of 
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lading  wu  Isaned  by  Qie  New  York,  Ontario 
&  Western  Railroad  Company,  tbe  receiving 
carrier;  and,  after  passing  tlirough  tlie  lianda 
of  a  series  of  connecting  carriers,  tlie  sbip- 
mcnt  was  delivered  to  the  consignee,  at  Mem- 
pbis,  by  the  LouisTiUe  &  Nasbville  Railroad 
Company.  Tbe  defendant  in  error  proved 
that  when  the  hops  were  shipped  at  Pratt'a 
station,  N.  Y.,  they  were  sound  and  sweet, 
but  vbea  delivered  at  Memphis  they  wete 
wet  and  mnsty.  It  was  a  mucb-controverted 
qnestlon  of  fact  upon  what  line  the  damage 
occurred.  As  already  observed,  the  present 
suit  la  alone  against  the  delivering  carrier.  It 
Is  well  settled  in  this  state  that,  although  the 
Initial  carrier  may  be  responsible  for  the  en- 
tire transportation,  any  subsequent  and  auxil- 
iary carrier  is  equally  liable  for  any  default 
occurring  upon  its  line.  Railroad  Co.  v. 
Weaver,  9  Lea,  88;  Railroad  Co.  v.  Holloway, 
9  Baxt.  188.  And  in  the  latter  case  It  was 
held  that  the  labt  of  a  series  of  connecting 
lines  over  which  freight  is  transported  is  lia- 
ble for  loss  or  damage,  subject  to  the  limita- 
tions contained  in  the  contract  of  shipment 
with  the  first  line,  unless  It  appears  that  the 
loss  did  not  occur  on  the  road,  and  that  the 
borden  of  proof  is  upon  said  road  to  show  that 
the  loss  did  not  occur  on  Its  line.  Transporta- 
tion Co.  V.  Bloch,  80  Tenn.  416,  6  S.  W.  881. 
Says  Mr.  Hutchinson,  in  bis  work  on  Carriers 
(section  761):  "But  a  connecting  carrier  who 
has  completed  the  transportation  and  deliv- 
ered the  goods  to  the  consignee  in  a  damaged 
condition,  or  deficient  In  quantity,  will  be  held 
liable  In  an  action  for  the  damage  or  de- 
ficiency, without  proof  that  It  was  occasioned 
by  his  fault,  unless  be  can  show  that  he  re- 
ceived them  in  the  condition  in  which  he  has 
delivered  them.  The  condition  and  quantity 
of  the  goods  when  they  were  delivered  to  the 
first  of  the  connecting  carriers  being  shown, 
tbe  Jury  has  the  right  to  infer  that  they  con- 
tinued In  that  condition  to  the  time  of  their 
delivery  to  the  carrier  completing  the  trans- 
portation and  making  the  delivery  to  the  con- 
signee, and  that  the  Injury  or  loss  occurred 
while  they  were  in  his  possession.  And  It 
has  been  held  tliat  the  presumption  which  ap- 
plies to  tbe  last  of  a  line  of  connecting  car- 
riers, that  the  goods  were  delivered  to  it  in 
tbe  same  condition  as  they  were  delivered  to 
the  first  carrier,  applies  also  to  any  inter- 
mediate carrier,  and  in  such  cases  the  receiv- 
ing carrier  will  be  regarded  as  the  agent  of 
tbe  sueci'eding  connectinji  carriers  for  the  pur- 
pose of  accepting;  the  goods  for  transportation 
over  tbe  connecting  lines,  and  the  receipt  or 
bill  of  lading  given  by  such  receiving  carrier 
will  be  comi)etent  evidence,  in  an  acti(m 
against  any  of  the  succeeding  carriers  Into 
whose  possession  the  goods  may  have  come, 
to  show  thi!  delivery  for  transportation,  tbe 
condition  of  tbe  goods  at  the  time  of  such  de- 
livery, and  the  terms  of  the  shipment." 

The  circuit  Judge  charged  the  Jury,  correct- 
ly, "that  in  this  state  the  last  of  a  connecting 
line  of  carriers  is  liable  for  the  loss  or  damage 


to  the  freight,  If  lost  or  damaged  while  In 
transport  over  snch  last  connecting  line,  and 
the  burden  of  proof  Is  upon  the  last  connecting 
line  to  show  that  the  loss  or  damage  did  not 
occur  through  the  negligence  of  the  officers  or 
agents  of  the  said  last  connecting  line  of 
road."  It  Is  not  controverted  that;  this  charge 
was  in  entire  accord  with  our  authorities,  but 
It  Is  assigned  as  error  that  the  trial  Judge  sub- 
mitted to  the  Jury  the  following  Instructions, 
to  wit:  "If  yon  find  from  tbe  evidence  that 
the  safe  transportation  of  hops  required  rain- 
proof cars,  and  If  you  find,  further,  that  the 
loss  occurred  to  plaintifT  through  the  failure  of 
the  first  or  any  connecting  carrier  to  furnish 
snch  cars,  thm  the  defendant  is  liable." 
Again,  the  following  Instruction  Is  assigned  as 
error,  for  the  reaiou  that  it  embodies  the  same 
objectionable  feature,  to  wit:  "If  the  proofs 
satisfy  you  as  to  those  two  points,  the  plain- 
tiff bas  made  out  a  prima  facie  case,  and  you 
should  find  for  it,  unless  the  defendant  bas 
proven  to  yonr  satisfaction  that  it  was  in  no 
way  negligent,  and  that  the  damage  to  the  hops 
did  not  occur  on  its  line,  or  did  not  occur 
through  means  of  a  defective  car  furnished 
by  itself,  or  connecting  carrier."  The  proof 
showed  that  the  hops  in  question  bad  been 
transferred  to  several  cars  during  the  transit, 
and  it  was  a  disputed  question  where  and  how 
tbe  damage  occurred.  If  tbe  injury  to  the 
hops  occurred  before  tbe  car  reached  the  ter- 
ritory of  tbe  delivering  carrier,  and  in  con- 
sequence of  a  defective  car  furnished  by  the 
Initial  or  any  intermediate  carrier.  It  Is  man- 
ifest, the  delivering  carrier  would  not  be  lia- 
ble. If,  however,  the  loss  occurred  on  the 
line  of  the  delivering  carrier,  in  consequence 
of  a  defective  car  furnished  by  any  preceding 
carrier,  the  delivering  carrier  would  be  liable. 
Railroad  v.  Dies.  91  Tenn.  181,  18  8.  W.  266; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  452.  The 
circuit  Judge,  however,  charged  the  Jury, 
without  limitation  or  qualification,  that,  if  tbe 
loss  to  plaintiff  occurred  through  the  fallnre  of 
the  first  or  any  connecting  carrier  to  furnish 
rain-proof  cars,  tbe  defendant  company  would 
be  liable.  The  Jury  must  have  inferred  from 
this  Instruction  that  it  was  an  indispensable 
condition  of  defendant's  exoneration  from  lia- 
bility that  It  show,  not  only  that  the  loss  did 
not  occur  on  its  line,  but  that  it  was  not 
occasioned  by  a  defective  car  furnished  by  It- 
self or  any  connecting  carrier,  regardless  of 
where  the  damage  actually  occurred.  For 
the  error  Indicated  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  a  new  triaL 


SCHMALZRBID  et  al.  v.  WHITE. 

(Supreme  Coort  of  Tennessee.     June  13,  1896.) 

Landlord  *nd  Tbkant  —  DurscrrvE  Premisrs  — 

Common-Law  Liabilitt  or  Landlord  —  Fail- 

URB  TO  Frotide  Fire  Escapes— City  Obdikanck 

— Repeal. 

1.  In  an  action  by  a  tenant  against  his 
landlord  for  injuiies  received  by  the  tenant  in. 
jumping  from  tile  building  while  it  was  on  fire. 
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and  alleged  to  be  dne  to  defendant's  failnre  to 
provide  fire  escapes,  a  charee  that  at  common 
law  a  landlord  was  required  to  disclose  to  the 
tenant  an^  hidden  defects  in  the  construction 
of  the  building  which  rendered  it  unsafe,  re- 

Sardlees  of  the  landlord's  knowledge  of  such 
efects,  or  diligence  in  searching  therefor,  was 
erroneous;  the  common-law  rule  being  that 
there  is  noi  implied  warranty  on  the  part  of  a 
landlord  that  the  leased  premises  are  nt  for  oc- 
cupation, or  fit  for  the  use  for  which  they  are 
let  Hines  v.  WUcox  (Tenn.  Sup.)  33  S,  W. 
914,  distinguished. 

2.  At  common  law  a  landlord  is  not  obliged 
to  furnish  fire  escapes. 

3.  Ordinances  1880,  i  166a,  of  the  city  of 
Memphis,  providing  that  owners  of  buildings 
within  the  taxing  district  must  provide  fire  es- 
capes, and  requiring  them  to  be  constructed 
"under  the  supervision  and  to  the  entire  satis- 
faction of  the  district  engineer  and  the  chief  of 
the  fire  department,"  was  repealed  by  the  sub- 
sequent Ordinances  1890,  subsec.  27i,  control- 
ling generally  the  erection  of  all  buildings,  pub- 
lic or  private,  within  the  city  limits,  and  declar- 
ing that  their  construction  shall  be  under  the 
control  of  the  building  inspector. 

Error  to  circuit  court,  Shelby  couuty;  L. 
H.  Estes,  Judge. 

Action  by  C.  R.  White  against  Wilhelmina 
Schmalzreid  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  bring  error.  Re- 
versed. 

Turley  &  Wright  and  Morgan  &  McFar- 
land,  for  plaintiffs  la  error.  James  M.  Oreer 
and  G.  D.  M.  Greer,  for  defendant  in  error. 

BEARD,  J.  The  plaintiffs  In  error  were 
the  owners  of  a  four-story  building  in  Mem- 
phis, which  was  burned  in  November,  1883. 
At  that  time  the  Young  Men's  Clirlstian  As- 
sociation occupied  the  second  and  third 
floors,  under  a  contract  of  subtenancy.  The 
defendant  in  error  was  a  member  of  the  as- 
sociation, and,  when  the  fire  occurred,  was 
on  the  second  floor.  In  attempting  to  es- 
cape, be  leaped  to  the  ground,  and  was  seri- 
ously Injured.  This  suit  was  Instituted  by 
him  against  the  owners  of  the  property  to 
recover  damages  for  this  injury.  The  gra- 
vamen of  his  declaration  is  that  the  building 
was  negligently  constructed,  in  that,  con- 
trary to  law  and  the  ordinances  of  the  city, 
it  was  not  provided  with  flre  escapes,  and 
that  this  neglect  was  the  proximate  cause 
of  bis  Injury.  Upon  Issues  properly  made, 
there  was  a  verdict  and  judgment  for  the 
plaintiff  below.  The  case  is  before  us  upon 
assignments  of  error  to  the  charge  of  the 
trial  judge.    Two  of  these  will  be  noticed: 

1.  In  his  instructions  to  the  jury,  he  said: 
"Under  the  common  law,  when  a  landlord 
leased  or  rented  a  house  to  a  tenant  he  was 
bound  to  deal  fairly  with  such  tenant.  He 
was  required  to  disclose  to  the  tenant  any 
bidden  defects  in  the  construction  of  the 
building,  or  any  secret  conditions  or  8iu> 
roundings  tbat  contributed  to  render  the 
building  unsafe  to  life,  limb,  health,  or  prop- 
erty, so  that  if  the  landlord  falls  to  make 
Bucb  dlsclosiu*es  as  would  apprise  the  tenant 
of  the  condition  of  the  premises  before  be 
became  bis  tenant,  and  the  failure  to  make 


such  disclosures  caused  the  tenant,  or  some 
one  there  on  his  InTltation,  to  be  injured  or 
suffer  loss,  then  such  act  of  the  landlord  was 
held  to  be  fraudulent,  and  made  bim  liable 
for  whatever  Injury  resulted."  It  will  be 
seen  that  in  this  paragraph  the  circuit  judge. 
In  effect,  tells  the  Jury  that  the  common  law 
placed  on  the  landlord  the  duty  of  disclosure 
to  the  tenant  of  hidden  defects  and  secret 
conditions  that  contribute  to  make  the  dt^ 
mlsed  property  unsafe,  and  made  bim  liable 
for  any  injuries  resulting  therefrom,  not  only 
to  his  tenant,  but  to  any  one  on  tbe  prem- 
ises by  tbe  invitation  of  bis  tenant,  though 
the  landlord  was  ignorant  of  these  defeet:^ 
and  conditions,  without  fault  or  negitgenoe 
on  his  part.  The  common  law  imposes  no 
sucb  responsibility  on  the  landlord.  It  do<» 
not  make  him  an  insurer  to  the  tenant.  On 
the  contrary.  In  the  ordinary  contract  of  let- 
ting, it  does  not  imply  any  warranty  on  the 
part  of  tbe  landlord  that  the  leased  premiset> 
are  in  a  safe  and  habitable  condition,  since 
tbe  tenant  ordinarily  has  it  in  his  power  t<> 
inspect  the  premises,  and  so  accepts  them 
at  bis  own  risk.  Busw.  Pers.  Inj.  {  82.  In 
Edwards  v.  Railroad  Co.,  »8  N.  Y.  245,  it  is 
said,  "It  is  a  universal  rule,  to  which  no  ex 
ceptlon  can  be  found  in  any  case  now  re- 
garded as  authority,  that  upon  the  demis<' 
of  real  estate  there  is  no  implied  warranT.r 
that  the  property  Is  fit  for  occupation,  or 
suitable  for  the  use  or  purpose  for  which  it 
is  hired."  In  Jaffe  v.  Harteau,  56  N.  Y.  SOS. 
it  was  held  that  "the  lessor  of  buildings,  in 
tbe  absence  of  fraud,  or  any  agreement  t<> 
that  effect.  Is  not  liable  to  the  lessee,  or  oth- 
ers lawfully  upon  the  premises  for  their  con 
dltion,  or  that  they  are  tenantable,  and  ma.v 
be  safely  and  conveniently  used  for  tbe  pur- 
pose for  which  they  are  apparently  intend- 
ed." In  Francis  v.  CkKikrell,  L.  R.  5  Q.  B. 
501,  Kelly,  C.  B.,  said  that  there  was  no  iui- 
plled  warranty  by  tbe  lessor  that  the  de- 
mised real  estate  "shall  be  reasonably  fit,  or 
fit  at  all,  for  the  purpose  for  which  It  is  let" 
And  in  Keates  v.  Cadogan,  10  C.  B.  501,  the 
rule  is  stated  to  be  that  "no  action  lies  by  a 
tenant  against  the  landlord  on  account  o( 
the  condition  of  the  premises  leased,  in  the 
absence  of  an  express  warranty,  or  active  de- 
ceit." In  Bowe  v.  Hunking,  135  Mass.  3Sii. 
the  court  said:  "In  the  case  at  bar  there 
was  no  express  or  Implied  warranty,  and  no 
actual  fraud  or  misrepresentation.  If  tbe 
action  can  be  maintained.  It  must  l>e  on  tbe 
ground  tbat  it  was  the  duty  of  the  defend- 
ants to  Inform  the  tenants  of  the  defect  in 
the  staircase.  This  duty,  If  It  exists,  does  not 
arise  from  tbe  contract  of  the  parties,  but 
from  the  relation  between  them,  and  is  im- 
posed by  law.  If  sucb  a  duty  Is  Imposed  by 
law.  It  would  seem  that  there  Is  no  distinc- 
tion, as  a  ground  of  liability,  between  an  in- 
tentional and  unintentloual  neglect  to  per- 
form It,  but  In  sucb  a  case  there  can  be  no 
such  duty  without  knowledge  of  the  defert" 
Tbe  same  doctrine  Is  announced  iu  Viterbo 
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v.  Friedlander,  120  U.  S.  712,  7  Snp.  Ot  982, 
and  It  l8  elaborated  with  great  research  and 
ability  In  Doyle  t.  Railroad  Co.,  147  U.  & 
413, 13  Sup.  Ct  333;  it  is  also  recognized  by 
this  court  In  Banks  y.  White,  1  Sneed,  614, 
and  OU  Works  t.  Blckfotd,  14  Lea,  657.  la 
laying  down,  as  the  rule  of  the  common  law, 
one  80  widely  dlfTerent  from  that  announced 
in  the  foregoing  cases,  the  trial  Judge  was 
guilty  of  manifest  error,  the  effect  of  which 
was  not  cured  in  the  subsequent  part  of  his 
charge.  What  is  here  said  in  discussing  this 
subject  is  not  intended  to  conflict  with  the 
case  of  Hines  v.  Wilcox,  33  &  W.  014,  06 
Tenn.  — .  In  that  case  It  was  announced 
that  the  landlord  was  liable,  not  only  for 
what  he  knew  of  the  defects  in  the  premises 
let,  but  for  what  he  might  have  known  by 
the  exercise  of  reasonable  care  and  diligence, 
while  in  this,  under  the  Instructions  of  the 
trial  judge,  the  rule,  as  announced  by  him, 
would  make  the  landlord  liable  for  hidden 
defects  from  which  injuries  were  received, 
without  regard  to  the  question  of  diligence 
and  reasonable  care. 

2.  But  the  plalntlfT  below  not  only  rested 
his  right  of  recovery  upon  what  he  claimed 
was  common-law  negligence  of  the  owners 
of  the  property  destroyed,  but  also  upon  their 
violation  of  certain  ordinances,  as  to  fire 
escapes,  of  the  city  of  Memphis,  which  were 
given  In  evidence.  Independent  of  statute 
or  ordinance,  we  do  not  think  that  the  duty 
Is  Imposed  upon  the  owner  ot  leased  proper- 
ty to  provide  such  appliances  for  the  safety 
of  the  tenant,  or  for  any  one  on  the  premises 
by  the  latter's  Invitation  or  permission.  It 
is  held  that  there  is  no  common-law  obliga- 
tion resting  on  the  master  to  provide  means 
of  escape  from  fire  for  his  employes.  Jones 
r.  Granite  Mills,  12C  Mass.  84;  Keith  v. 
Same,  Id.  90;  Pauley  v.  Lantern  Co.,  131  N.  Y. 
00,  29  N.  E.  900.  And  we  do  not  think  that 
It  can  be  Insisted  that  the  common  law 
would  place  a  higher  duty  upon  the  landlord, 
in  this  regard.  There  were  two  ordinances 
of  the  city  given  in  evidence  to  the  jury, 
which  the  plaintiff  contended  bad  been  vio- 
lated. The  first  of  these  was  passed  in  1880, 
and  is  as  follows:  "Sec.  168a.  The  proprie- 
tor, lessee,  occupant,  or  person  In  charge  of 
each  and  every  hotel,  theatre,  public  ball  or 
public  building  in  the  taxing  district,  or  any 
building  where  manufactories,  dress-making, 
millinery  or  any  other  kind  of  work  whatso- 
ever. In  the  third  story,  or  any  story  above 
the  third  story  of  said  building,  Is  done,  is 
hereby  required  to  provide  safe  and  sufilcient 
fire  escapes  from  each  and  every  story  of 
the  same;  to  be  constructed  under  the  su- 
pervision and  to  the  entire  satisfaction  of 
the  district  engineer  and  the  chief  of  the  fire 
department,  and  each  day's  failure  to  provide 
the  same,  or  any  part  thereof,  or  to  keep  the 
same,  or  any  part  thereof.  In  good  repair, 
shall  be  deemed  a  distinct  and  separate  of- 
fense." In  1800  the  municipal  authorities  of 
of   Memphis   passed   an   ordinance   entitled 


"Building  ordinance  of  the  taxing  district  ot 
Shelby  county"  (city  of  Memphis),  consisting 
of  many  sections  and  subsections,  in  which 
the  whole  subject  of  the  erection  of  private 
and  public  buildings  within  the  city  limits  is 
provided  tor  and  regulated.  Subsection  271 
of  this  general  ordinance  is  as  follows: 
"Subsec.  27L  All  buildings  now  erected,  or 
that  may  hereafter  be  erected,  three  or  more 
stories  In  height,  occupied  or  built  to  be  oc- 
cupied by  three  or  more  families  above  the 
first  floor,  and  every  building  already  erected 
or  that  may  hereafter  be  built  three  or  more 
stories  in  height,  occupied  or  used  as  a  hotel, 
lodging  house  or  boarding  house,  having 
more  than  fifteen  rooms,  and  every  factory, 
mill,  office  building,  manufactory  or  work- 
shop, hospital,  asylum  or  institution  for  the 
care  or  treatment  of  individuals,  and  every 
building  in  whole  or  in  part  occupied  or  used 
as  a  school  or  place  of  instruction  or  as- 
sembly, shall  be  provided  with  such  good  and 
sufilcient  fire  escapes,  or  other  means  of 
egress  in  case  of  fire,  as  shall  be  directed  by 
the  inspector  of  buildings,  and  said  Inspector 
shall  direct  such  means  ot  egress  to  be  pro- 
vided in  all  cases  where  he  shall  deem  the 
same  necessary."  The  trial  judgi;  gave  both 
in  charge  to  the  jury  as  existing  ordinances 
bearing  on  the  Issues  in  this  case.  In  this 
he  again  committed  an  error,  as  it  1>  clear 
that  the  later  ordinance  (that  is,  that  of  1890), 
by  necessary  Implication,  repealed  the  ear- 
lier. The  ordinance  ot  1880  was  simply  di- 
rected to  the  subject  ot  fire  escapes,  and  pro- 
vided for  their  construction  "under  the  su- 
pervision and  to  the  entire  satisfaction  of  the 
district  engineer  and  the  chief  of  the  fire  de- 
partment," while  that  ot  1890  places  the  ex- 
clusive control  of  this  matter  in  the  hands  of 
the  Inspector  of  buildings.  To  this  extent 
they  are  Inconsistent.  In  addition,  as  before 
stated,  the  latter  is  a  subsection  of  a  gen- 
eral ordinance  covering  the  whole  subject  of 
the  erection  of  buildings  within  the  city,  and 
regulates  it  down  to  minute  details.  It  is 
well  settled  that  a  subsequent  statute  "re- 
vising the  whole  subject-matter  of  a  former 
one  win  operate  as  a  repeal  of  it,  though  it 
contains  no  express  words  of  repeal  (1  Beach, 
Mun.  Corp.  |  521,  and  cases  cited  In  note  3), 
especially  If  It  contains  provisions  inconsist- 
ent with  the  earlier  statute  (Poe  v.  State,  85 
Tenn.  495,  3  S.  W.  658).  And  this  is  so  even 
If  material  parts  ot  the  former  statute  are 
omitted.  Terrell  v.  State,  86  Tenn.  523,  8 
8.  W.  212.  See,  also,  State  v.  Butcher,  93 
Tenn.  079,  28  S.  W.  296.  And  there  Is  no 
reason  why  this  rule  should  not  apply  to  city 
ordinances.  1  Beach,  Mun.  Corp.  i  621;  City 
ot  Providence  v.  Union  B.  Co.,  12  R.  I.  473; 
Booth  V.  Town  of  Carthage,  67  111.  102.  But 
it  is  insisted  that  the  ordinance  of  1800  im- 
posed no  duty  upon  the  owners  ot  this  build- 
ing, for  a  breach  ot  which  a  civil  action  can 
be  maintained  by  any  one  sustaining  an  in- 
jury from  such  breach,  and  that,  therefore, 
the  trial  judge  was  in  error  in  letting  It  go 
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to  the  Jury.  It  la  conceded  that  for  a  vlo- 
latiou  of  a  general  statute  a  cItU  action  will 
lie,  at  the  Instance  of  a  party  injured  there- 
by. Queen  v.  Iron  Co.,  95  Tenn.  458,  32  S. 
W.  460.  But  It  is  Insisted  that  this  is  not 
true  with  regard  to  a  ylolation  of  a  munici- 
pal ordinance.  An  examination  of  the  au- 
thorities will  show  much  diversity  of  Judi- 
cial opinion  on  this  question.  The  cases  of 
Bott  T.  Pratt,  33  Minn.  323.  23  N.  W.  231; 
Osborne  ▼.  McMasters,  40  Minn.  103,  41  N. 
W.  543;  Hayes  v.  Railroad  Co.,  Ill  U.  8. 
228,  4  Sup.  Ct.  369;  and  Salisbury  v.  Herch- 
enroder,  106  Mass.  458,— hold  that  for  tht 
violation  of  a  municipal  ordinance  an  action 
can  be  maintained  by  a  private  individual 
injured  thereby.  The  cases  of  Railroad  Go. 
V.  Ervin,  89  Pa.  St.  71;  Plynn  v.  Canton  Co., 
40  Md.  S12;  Heeney  v.  Sprague,  11  R.  I.  456; 
and  Vandylce  v.  City  of  Cincinnati,  1  Disn. 
532,— take  the  contrary  view.  We  do  not 
think  we  are  called  upon  to  settle  this  ques- 
tion In  this  case,  however.  The  trial  Judge 
simply  told  the  Jury  that,  if  they  found  that 
plaintiffs  in  error  had  failed  to  comply  with 
the  ordinances  of  the  city  as  to  fire  escapes, 
they  might  look  at  that  fact,  "In  connection 
with  the  other  facts  and  circumstances" 
shown,  on  the  question  of  negligence.  We 
do  not  think  that  plaintlfts  in  error  can  com- 
plain of  this  instruction.  For  the  errors 
pointed  out  the  case  must  be  reversed  and  re- 
manded. 


CHARLES  v.  CARTER. 

(Supreme  Court  of  Tennes-iee.     May  18,  1896.) 

Salb  —  Bill  of  Ladino  to  Sbippbr's  Obdbk  — 

Custom— iNSPBOTios  os  Abkival, 

X.  Where  goods  are  shipped  by  bill  of  lad- 
ing ranoing  to  the  order  of  the  shipper,  title 
does  not,  in  the  absence  of  a  contract  to  the 
contrary,  pass  to  the  person  who  has  ordered 
the  goods,  80  as  to  make  him  liable  for  de- 
terioration during  transit;  and  evidence  of  cus- 
tom to  the  contrary  is  not  admissible. 

2.  Where  goods  ordered  are  shipped  by  hill 
of  lading  running  to  the  order  of  uie  shipper, 
and  the  bill  of  lading,  with  draft  on  the  person 
who  had  ordered  the  goods,  is  sent  to  a  banli, 
with  directions  to  turn-  over  the  bill  of  lading 
on  payment  of  the  draft,  the  person  so  ordering 
the  goods  may  refuse  to  talie  them  unless  he 
is  allowed  to  inspect  them  within  a  period  of 
time  which  is  reasonable,  considering  the  na- 
ture of  the  property  and  the  surrounding  cir- 
cumstances. 

Error  to  circuit  court,  Shelby  county;  J.  S. 
Galloway,  Judge. 

Action  by  M.  E.  Carter  against  A.  L. 
Clmrles.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

Edgington  &  Edglngton,  for  plahitlff  In  er^ 
ror.     P.  J.  Byrne,  for  defendant  in  error. 

McAIilSTER,  J.  The  defendant  in  error, 
M.  E.  Carter,  recovered  a  verdict  and  Judg- 
ment In  the  circuit  court  of  Shelby  county 
against  the  appellant,  A.  L.  Charles,  for  the 
sum  of  $291,  damages  for  the  breach  of  a 
contract     Charles  appealed,  and  has  assign- 


ed errors.     The  record  shows  that  on  the 
16th  June,  1893,  M.  B.  Carter  &  Co.,  whole- 
sale produce  merchants  at  Memphis,  sold  by 
telegraph  to  A.  L.  Charles,  a  merchant  en- 
gaged in  the  produce  business  at  Kansas 
City,  Mo.,  one  car  load  of  Irish  potatoes. 
Under  the  terms  of  the  contract  the  potatoes 
were  described  as  "Choice  Triumph;    large, 
fresh,  dry  stock,"  and  were  to  be  delivered 
free  on  board  the  cars  at  Memphis  at  two 
dollars  per  barreL    The  contract  was  em- 
bodied in  two  brief  telegrams,  viz.:    "Mem- 
phis, Tenn.,  June  14,  1893.     One  car  choice 
Triumph  to-morrow  shipments  two  dollars  per 
barrel  f.  o.  b.  here.      M.  E.  Garter  &  Co." 
Cliarles  replied  as  follows:     "Kansas  City, 
Mo.,  June  15,  1893.     Ship  car  immediately. 
Your    quotations,    choice,    large,    fresh,    dry 
stock.    [Signed]    A.  L.  Charles."    Carter  ship- 
ped the  potatoes  same  day  by  bill  of  lading, 
payable   to   his   own   order,    with   draft   on 
Charles    for    the   purchase    price    attached. 
These  papers  were  forwarded  to  the  Nation- 
al Bank  of  Commerce  of  Kansas  City,  Mo., 
with  directions  to  collect  the  draft,  and  then 
turn  over  the  bill  of  lading  to  the  purchaser, 
Charles.      It   further   appears    that,   on    the 
same  day  the  car  load  of  potatoes  were  ship- 
ped,  the  purchaser,    Charles,   addressed   the 
following  letter  to  Carter,  which  was  receiv- 
ed about  the  time  the  potatoes  reached  Kan- 
sas City,  viz.:     "Kansas  City,  Mo.,  June  15, 
1893.     M.  E.  Cartel  &  Co.,  Memphis,  Tenn.: 
Gentlemen:    Your  T/D  received,  and  I  tele- 
graphed you  to  ship  your  car  immediately. 
Your   quotations,    choice,    large,    fresh,   dry 
stock.     You  can  draw  bill  lading  attached, 
but  want  choice  stock.     No  old,  held  goods, 
as  they  rot  fast,  even  for  the  best  of  them. 
Yours,  truly,  A.  L.  Charies."    The  car  of  po- 
tatoes  reached  Kansas    City   on    Saturday, 
June  17th,   when  Charles,  having  been  ap- 
prised of  their  arrival,  made  an  effort  to  ex- 
amine the  stock,  but,  having  no  bill  of  lad- 
ing, the  railroad  co  opany  refused  the  right 
of  inspection.     At  a  later  hour  in  the  day 
the  draft  was  presented   for  payment,  but 
payment  was  refused  by  Charles  upon  the 
ground  that  he  had  no  bill  of  lading,  and 
was  not  permitted  to  inspect  the  potatoes. 
The  bank  declined  to  surrender  the  bill  of 
lading  to  Charles  without  the  payment  of  the 
draft.     Carter  was  immediately  notified  of 
the  situation,  and  he  thereupon  telegraphed 
the  bank  to  let  Charles  have  bill  of  lading. 
Carter  also  advised  Charles  of  this  instruc- 
tion to  the  bank,  but  this  communication  did 
not  reach  Charles  until   Saturday  evening 
after    business    hours.     It    further   appears 
that  on  Monday,  June  19th,  Charles  procured 
the  bill  of  lading  from  the  bank,  and  made 
another  effort  to  inspect  the  potatoes.     The 
company  again  declined  to  permit  an  inspec- 
tion upon  the  ground,  as  stated  by  Charles, 
that,  the  bill  of  lading  having  been  drawn  to 
the  order  of  the  consignor.  Carter,  and  not 
having  been  indorsed  to  Charles,  the  latter 
had  no  right  of  inspection.     The  agent  of  the 
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company  stated  the  ground  of  Tef  usal  as  fol- 
lows: "Charles  called  with  the  original  bill 
of  lading,  but  first  made  the  statement  that 
he  had  borrowed  the  bill  of  lading  from  the 
bank,  and  would  not,  therefore,  leave  it  with 
us.  As  he  would  not  glre  us  possession  of 
said  bill  of  lading,  we  declined  to  allow,"  etc. 
The  agent  also  testified  that  some  railroads 
allow  inspection  and  some  do  not;  that  his 
road— the  road  over  which  these  potatoes 
were  shipped — did  not  allow  inspection  in 
cases  where  the  bills  of  lading  were  made 
out  to  the  consignor  or  his  order.  He  fur- 
ther testified  that  In  aU  cases  where  the  bill 
of  lading  was  made  out  to  the  consignee 
the  railroad  would  permit  the  Inspection  of 
the  goods  by  the  consignee,  etc.  Charles 
states  that  he  then  returned  the  bill  of  lading 
to  the  bank,  and  declined  to  have  any  fur- 
ther connection  with  the  matter.  It  appears 
that  the  bank  then  turned  the  potatoes  over 
to  a  firm  of  commission  merchants,  who  in- 
spected them,  and  found  them  in  a  very  un- 
merchantable condition.  The  net  proceeds 
of  sale  by  this  firm  amounted  to  $102.76, 
which  was  remitted  to  M.  E.  Carter.  The 
contract  price  of  the  car  load  of  potatoes 
was  $360.  and  the  measure  of  recovery  claim- 
ed by  Carter  A  Co.  is  the  difference  between 
the  contract  price  and  the  amount  realized 
from  the  sale.  The  principal  controversy 
arising  upon  the  record  is  in  respect  of  the 
title  to  the  potatoes  after  their  shipment 
from  Memphis.  The  contention  of  counsel 
A>r  Carter  Is  that  under  the  terms  of  the  con- 
tract the  delivery  of  the  potatoes  free  on 
board  the  cars  at  Memphis  Immediately  vest- 
ed the  title  in  the  purchaser,  and,  If  the  po- 
tatoes at  the  time  were  sound  and  merchant- 
able, and  of  the  description  purchased,  the 
shipper  would  not  be  liable  for  any  deteriora- 
tion In  the  shipment  subsequently  occurring. 
Counsel  for  plaintiff  In  error,  while  conced- 
ing the  general  rule,  Insists  that  Carter  vio- 
lated the  contract  by  not  consigning  the  po- 
tatoes by  bill  of  lading  directly  to  Charles, 
and  that  by  shipping  them  by  bill  of  lading 
to  the  order  of  himself  the  title  still  remain- 
ed In  the  consignor  until  they  might  be  in- 
spected and  received  by  the  purchaser.  It 
Is  further  Insisted  on  behalf  of  Charles,  the 
purchaser,  that  Carter,  by  consigning  the  po- 
tatoes to  his  own  order,  prevented  any  in- 
spection or  examination  of  the  stock  until 
they  had  decayed.  Defendant  in  error  sought 
to  avoid  the  effect  of  consigning  the  goods  to 
his  own  order  by  undertaking  to  show  that 
be  had  been  authorized  to  do  so  by  the  pur- 
chAser,  and  to  that  end  introduced  the  letter 
written  by  the  purchaser  after  the  contract 
had  been  consummated  by  telegram,  and  aft- 
er the  potatoes  had  been  forwarded.  In  which 
the  purchaser,  Charles,  stated,  viz.:  "You 
can  draw  bin  lading  attached."  Eivldence 
was  Introduced  by  defendant  In  error,  which 
the  court  permitted  to  go  to  the  Jury,  tending 
to  show  that  the  words,  "Ton  can  draw  bill 
lading  attached,"  in  above  letter,  meant,  ac- 


cording to  commercial  usage  or  customs  long 
established,  that  the  shipper  was  to  have  the 
bill  of  lading  made  out  to  his  own  order,  and 
Indorsed  by  hlqpi,  with  a  notation  in  It  to  noti- 
fy the  purchaser,  and  that  a  draft  was  to  be 
attached  for  the  price  of  the  goods.  The 
court  also  permitted  testimony  to  the  effect 
that  when  goods  were  shipped 't.  o.  b.  Mem- 
phis the  custom  is  that  the  title  to  the  gooas, 
after  being  put  on  board  the  cars  at  Mem- 
phis, was  In  the  purchaser,  and  that  they 
were  at  the  purchaser's  risk  during  the 
transit,  and  that  they  were  at  the  purchas- 
er's risk  even  though  the  bill  of  lading  was 
made  out  to  the  consignee,  and  had  the  draft 
attached,  which  were  sent  to  a  third  party 
for  collection  of  draft  before  delivery  of 
goods.  It  should  be  stated  In  this  connec- 
tion that  one  witness  introduced  by  defend- 
ant In  error  denied  the  custom,  and  stated 
that  the  title  to  the  goods  in  the  case  last 
supposed  would  remain  in  the  consignor. 
Exceptions  were  Interposed  to  all  proof  of 
custom  as  tending  to  overthrow  the  well- 
settled  law  on  the  subject. 

With  this  preliminary  statement,  we  notice 
briefly  some  of  the  assignments  of  error. 
The  first  assignment  is  tliat  the  court  erred 
In  permitting  witnesses  to  testify  concerning 
any  custom  or  usage  tending  to  prove  that 
the  title  to  the  potatoes  became  vested  in  said 
Charles,  the  purchaser,,  when  placed  on  board 
th^  cars  at  Memphis,  and  that  as  such  they 
were  at  the  risk  of  said  Charles  while  in 
transit,  from  decay  and  all  other  causes,  al- 
though bill  of  lading  was  payable  to  con- 
signor, and  was  not  to  be  delivered  to  pur- 
chaser until  payment  of  draft;  second,  the 
court  erred  In  permitting  proof  that  It  was 
the  custom  of  merchants  to  make  bill  of  lad- 
ing to  their  own  order  with  draft  attached; 
third,  the  court  erred  In  overruling  the  excep- 
tions made  by  counsel  for  plaintiff  in  error 
to  all  the  various  testimony  concerning  cus- 
tom or  usage.  We  are  of  opinion  that  all 
testimony  on  the  subject  of  custom  or  usage 
should  have  been  excluded  by  the  court. 
"Proof  of  custom  or  usage  known  to  both  par- 
ties to  a  contract,  either  In  fact  or  presump- 
tively from  its  long  continuance,  notorious 
character,  or  otherwise,  If  It  Is  not  In  con- 
flict with  the  law  or  Its  policy,  if  it  Is  rea- 
sonable, and  as  to  the  place,  business,  or  pei^ 
son  uniform  and  universal,  will  be  accept- 
ed, like  the  general  law,  not  In  contradiction 
of  written  stipulations,  but  as  explaining 
what  is  Indistinct  In  them,  and  furnishing 
the  rule  where  they  are  silent"  BIsh.  Cont 
i  449.  A  custom  or  usage  regulating  deal- 
ings between  certain  merchants  and  their 
customers,  contrary  to  or  different  from  the 
law  of  the  land,  cannot  be  allowed.  Cooper 
y.  Sanford,  4  Yerg.  452.  Again,  It  was  held 
that,  a  bill  of  lading  having  a  definite  legal 
meaning,  the  liability  of  the  carrier  fixed  by 
law  cannot  be  changed  by  the  custom  of  a 
particular  place  among  a  certain  class  of 
shippers.     Tm-ney   v.   Wilson,   7   Yerg.   340. 
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Usage  cannot  make  a  contract  wbere  there 
Is  none,  nor  prevent  tbe  effect  of  the  settled 
rule  of  law.  Burnard  y.  Kellogg,  10  Wall. 
390;  Wilson  t.  Knott,  3  Hnyiph.  473.  The 
law  is  well  settled  that.  In  the  absence  of  a 
contract  providing  otherwise,  the  delivery  of 
goods  to  a  carrier  for  shipment  vests  title 
immediately  in  the  purchaser,  subject  to  the 
seller's  right  of  stoppage  in  transitu,  or  avoid- 
ance for  fraud.  Brooks  v.  Paper  Co.,  94 
Tenn.  710,  31  S.  W.  160.  But  where  goods 
are  shipped  deliverable  to  the  order  of  the 
consignor  for  and  on  account  of  tbe  con- 
signee, tbe  carrier  cannot  deliver  them  to 
such  consignee  except  upon  the  production  of 
the  bin  of  lading,  properly  indorsed  by  the 
consignor,  for  tills  is  notice  to  the  carrier 
that  the  shipper  Intends  to  retain  in  his  pow- 
er the  ultimate  disposition  of  the  goods. 
Hutch.  Carr.  i  130.  Tbe  fact,  says  the  au- 
thor in  a  note,  of  making  the  bill  of  lading 
deliverable  to  the  order  of  the  shipper  is, 
when  not  rebutted  by  evidence  to  the  con- 
trary, decisive  to  show  his  Intention  to  re- 
serve the  Jus  disponeudl,  and  from  prevent- 
ing the  property  from  passing  to  the  vendee. 
See,  also,  to  the  same  effect,  Benj.  Sales,  H 
540-590;  Railroad  Co.  v.  Nelson,  1  Cold.  272. 
We  are  of  opinion  tliat  all  the  evidence  ad- 
mitted on  the  trial  t)elow  on  the  subject  of 
custom,  so  far  as  it  contravened  these  well- 
settled  principles  of  la^,  was  wholly  hiadmls- 
sible. 

The  second  assignment  of  error  is  that  the 
court  charged  the  Jury,  viz.:  "If  you  believe 
from  the  evidence  that  plaintiff  wired  de-' 
fendant  the  price  per  barrel  of  a  car  load  of 
potatoes  to  be  shipped  to  Kansas  City,  Mo., 
said  potatoes  to  be  of  a  certain  grade  and 
quality,  and  to  be  put  upon  the  cars  f .  o.  b. 
here,'— that  is,  at  Memphis,— and  that  the  de- 
fendant wired  back  to  plaintiff  accepting  the 
terms  and  conditions  as  set  out  in  plaintiff's 
telegram,  and  that  it  was  the  universal  cus- 
tom and  usage  and  understanding  among 
merchants  handling  and  selling  such  goods 
to  have  bill  of  lading  made  out  to  the  order 
of  the  consignor,  and  attach  draft  for  the 
proceeds  of  sale  thereto,  and  that  the  parties 
In  this  instance  contracted  with  reference  to 
such  custom,  and  the  plaintiff  did  so  consign 
the  goods  to  his  own  order,  to  be  delivered  to 
defendant  upon  payment  of  draft,  nnder  this 
universal  custom  and  usage,  and  that  tbe  de- 
fendant, upon  being  notified  of  the  arrival  of 
the  goods,  bill  of  lading,  and  draft  at  Kansas 
City,  refused  to  pay  the  draft  and  take  the 
goods;  and  you  further  And  that  the  pota- 
toes were  In  grade  anrl  quality  such  as  were 
ordered  by  defendant,  when  loaded  upon  the 
cars  at  Memphis,  and  were  merchantable 
and  marketable  wbea  so  loaded  upon  the 
cars,— then  I  charge  you  that  plaintiff  is  enti- 
tled to  recover  of  defendant  the  contract 
price  of  the  goods  so  shipped."  We  think 
this  instruction  erroneous,  for  the  reason 
that  It  Is  based  largely  upon  tbe  proof  of  cus- 
tom, which  we  hold  was  in  contravention  of 


I  well-established  rules  of  law,  and  should 
have  been  excluded  from  tbe  jury.  The  fol- 
lowing instructions,  submitted  by  counsel  for 
Charles  after  the  general  charge  was  deliv- 
ered, should  have  been  given  In  charge  to  the 
jury,  viz.:  "(2)  The  court  further  charges  you 
that,  If  you  find  the  fact  to  be  that  the  plain- 
tiff consigned  these  go<  ds  to  his  own  order  at 
Kansas  City,  then  it  follows  that  there  was 
no  delivery  of  the  goods  to  the  defendant, 
Charles,  when  they  were  put  on  board  the 
cars  at  Memphis;  and  when  the  goods  were 
In  transit  to  Kansas  City,  Mo.,  they  were  the 
property  of  tbe  plaintiff,  and  they  were  at 
his  risk,  while  in  transit,  from  all  the  casual- 
ties of  the  transit.  Including  that  of  tbe  loss 
and  depreciation  of  the  value  of  the  property 
by  reason  of  the  perishable  nature  of  the 
property  Itself.  (3)  The  court  further  char- 
ges you  that  If  you  find  that  these  goods  were 
shipped  by  plaintiff  to  his  own  order  at  Kan- 
sas City,  Mo.,  the  railroad  over  whose  line 
the  property  was  shipped  was  the  agent  of 
the  plaintiff,  and  not  of  the  defendant.  (4) 
The  court  also  charges  you  that  if  you  find 
the  fact  to  be  that  plalntlflB  sent  a  draft  for 
the  amount  of  these  goods  to  ICansas  City, 
Mo.,  to  a  bank  there,  then  said  bank  would 
be  the  agent  of  plaintiff,  and  its  acts  and 
doings  in  the  premises  would  be  the  acts  and 
doings  of  the  plaintiff.  (5)  The  court  fur^ 
ther  charges  you  that  when  these  potatoes 
arrived  at  Kansas  City,  Mo.,  the  defendant, 
Charles,  had  a  legal  right  to  a  reaaonable 
time  to  inspect  the  potatoes,  to  ascertain  if 
they  were  in  a  good,  merchantable  condition, 
and  to  see  if  they  otherwise  fulfilled  the  pro- 
visions of  the  contract  of  sale  and  purchase; 
and  if  they  did  not  fulfill  the  contract  of  sale 
and  purchase,  and  were  not  in  a  good,  mcr- 
ciiantable  condition,  then  the  said  Charles 
had  a  right  to  reject  the  said  potatoes,  and 
refuse  to  take  them.  (6)  If  you  find  that  the 
conduct  of  plaintiff  and  his  agents  at  Kansas 
City  was  such  that  they  declined  and  refused 
to  permit  an  inspection  of  the  potatoes  by 
the  defendant  within  a  reasonable  time  after 
their  arrival  in  Kansas  City,  and  an  inspec- 
tion thereof  was  in  consequence  not  made, 
then  It  was  no  longer  the  duty  of  the  defend- 
ant to  take  such  potatoes,  and  you  must  find 
for  the  defendant.  (7)  The  court  further 
charges  you  that  it  becomes  a  question  of 
fact  for  you  to  determine  what  would  be  a 
reasonable  time  for  the  defendant  to  Inspect 
these  potatoes,  and  in  determining  what  was 
a  reasonable  time  you  will  consider  the  per- 
ishable nature  of  the  property  itself,  the 
length  of  time  It  had  been  barreled  up  and 
confined  In  a  railroad  car,  as  well  as  the  sea- 
son of  tbe  year,  and  tbe  condition  of  the 
weather  at  the  time."  The  court  holds  that 
the  foregoing  instructions  embodied  sound 
propositions  of  law  applicable  to  the  facts  of 
the  case,  and  should  have  been  submitted  to 
the  jury.  For  the  errors  indicated  the  judg- 
ment is  reversed,  and  tbe  cause  remanded 
for  a  new  trial 
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PKTBBS  et  al.  t.  STATE. 

(Supreme  C!oiirt  of  Tennesaee.     June  8,  1806.) 

Oamb  Laws— Pish— Constitctionai,  Law. 

1.  A  body  of  water  coTering  1,040  acres, 
1,000  of  which  are  owned  by  defendant,  and 
40  by  anothei  person,  is  not  a  "private  pond," 
witbin  the  meaning  of  Acts  1895,  c.  127,  provid- 
ing that  the  act,  which  prohibits  the  destruc- 
tion or  capture  of  fish  except  in  a  certain  man- 
ner, shall  not  apply  to  private  ponds. 

2.  Act  1895,  c.  127,  providing  for  the  pro- 
tection of  fish,  which  does  not  apply  to  lal^es 
having  an  area  of  15  square  miles,  and  those 
subject  to  overflow  or  backwater  from  the  Mis- 
sissippi river,  does  not  violate  Const,  art.  11,  { 
8,  in  that  the  exception  is  arbitrary  and  unnat- 
nraL 

3.  Const,  art.  11,  §  13,  empowering  the  leg- 
islature to  pass  laws  for  the  protection  of  game 
and  fish,  and  providing  that  such  laws  may  be 
applied  and  enforced  in  particular  counties  or 
districts,  does  not  prevent  the  legislature  from 
enacting  a  law  applicable  throughout  the  state 
generally. 

4.  Act  1886,  c.  127,  prohibiting  the  destruc- 
tion or  capture  of  fish  except  by  certain  meth- 
ods, does  not  violate  Const.  U.  S.  amend.  14,  § 
1,  in  that  it  deprives  persons  of  their  property 
without  due  process  of  law. 

Error  to  circuit  court,  Lauderdale  county. 

L.  C.  Peters  and  others  were  convicted  of 
violating  the  fish  laws,  and  they  bring  error. 
Affirmed. 

ThoB.  Steele  and  Jas.  Oldham,  for  plaintiffs 
In  error.  Atty.  Gen.  Pickle,  W.  B.  Lynn,  and 
J.  P.  Graves,  for  the  State. 

BBARD,  J.  The  plaintiffs  In  error  were 
indicted  for,  and  upon  trial  were  found  guilty 
of,  a  violation  of  section  1,  c.  127,  Acts  1895. 
This  act  Is  entitled  "An  act  for  tlie  protection 
of  fish  in  tlie  state  of  Tennessee,"  and,  by  its 
first  section,  makes  it  "unlawful  for  any  per- 
son or  persons  to  catch,  kill  or  wound  any 
fish  in  any  of  the  streams,  lakes,  rivers  or 
ponds  In  this  state,  by  seine,"  etc.,  or  "in  any 
way,"  etc.,  "except  by  rod  or  line,  or  trot 
line."  It  is  provided,  however,  that  "this 
section  shall  not  apply  to  private  ponds." 
The  few  facts  necessary  for  the  determina- 
tion of  the  questions  presented  by  the  plain- 
tiffs In  error  on  this  appeal  are  as  follows: 
There  is  in  Lauderdale  county,  in  this  state, 
a  large  body  of  water,  properly  called  "Open 
Lake"  or  "Big  Lake,"  which  covers  an  area 
of  1,040  acres,  lying  In  the  low-lands  contig- 
uous to  the  Mississippi  river,  and  supplied  by 
periodic  overflow  therefrom.  Of  tbls  lake  the 
plaintiff  In  error  Peters  owns  1,000  acres, 
while  the  remainder,  consisting  of  40  acres, 
called  tbe  "Arm,"  is  the  property  of  another. 
The  plaintiffs  in  error  have  been  for  several 
years  engaged  together  in  seining  this  lake, 
and  capturing  flsb  in  that  way  for  foreign 
market,  and  have  continued  this  practice 
since  the  passage  of  the  act  in  question. 
When  called  upon  to  answer  the  indictment 
in  this  case,  their  defense  was  that  this  was 
a  "private  pond,"  within  the  meaning  of  the 
proviso  of  the  first  section  of  that  act.  While 
It  would  be  impossible  to  definitely  fix  a  di- 


viding line  between  a  iwnd  and  a  lake,  yet 
that  a  distinction  does  exist  is  recognized,  not 
only  in  the  language  of  the  common  people, 
but  by  Mr.  Webster  who  defines  a  "pond"  as 
"a  body  of  water  naturally  or  artlflcially  con- 
fined, and  usually  of  less  extent  than  a  lake," 
and  a  "lake"  as  "a  large  body  of  water  con- 
tained in  a  depression  of  the  earth's  surface." 
And  we  think  it  clear  that  this  distinction  was 
understood  by  the  parties,  who  have  given  to 
this  sheet  of  water  the  name  of  "Big"  or 
"Open"  Lake.  Conceding,  however,  that  It 
may  be  called  either  a  pond  or  a  lake  with- 
out doing  violence  to  the  rules  of  langruage, 
BtlU  it  is  not  a  "private  pond,"  vrithin  the 
terms  of  this  proviso.  While  it  was  the  pur- 
pose of  the  legislature  to  preserve  the  fish  in 
our  lakes,  water  courses,  etc.,  as  a  food  supply 
for  the  public,  and,  to  accomplish  this,  ii 
placed  an  interdict  on  those  methods  that  re- 
sult in  their  wholesale  destruction,  yet  this 
could  be  done  without  interfering  with  the 
owners  of  a  "private  pond."  With  the  fish 
In  such  a  pond  the  owner  might  do  as  he 
willed.  To  exbrcise  this  unlimited  control, 
however,  the  property  must  be  essentially  pri- 
vate. It  must  be  a  sheet  of  water  covering 
exclusively  his  own  land,  and  such  as  no  one 
could  forbid  him  Its  use,  any  more  than  the 
cultivation  of  the  soil  underneath,  if  it  was 
free  of  the  water.  Lacking  this  element  of 
exclusive  proprietorship,  we  think  it  clear 
that  plaintiffs  in  error  cannot  avail  them- 
selves of  the  protection  of  this  provision.  As 
before  stated,  while  Peters  is  the  owner  of  1,- 
000  acres  of  this  lake,  the  remaining  40  acres 
belongs  to  another  person.  If  the  former  is 
the  owner  of  a  private  pond,  then  so  is  the  lat- 
ter, and  we  would  thus  have  one  body  of  wa- 
ter constituting  two  distinct  private  ponds. 
If  the  contention  of  plaintiffs  in  error  is  cor- 
rect, then,  under  the  protection  of  this  pro- 
viso, the  proprietor  of  this  "arm"  of  40  acres, 
if  he  could  invite  all  the  fish  of  the  lake  into 
it,  might,  by  the  use  of  destructive  methods, 
exterminate  them,  and  yet  be  guilty  of  no 
wrong  at  which  the  public,  or  any  individual 
member  of  it,  could  complain.  This  is  equal- 
ly true  as  to  the  owner  of  the  1,000  acres, 
whose  methods  of  capturing  fish  are  much 
more  likely  to  result  in  their  final  extermina- 
tion. In  the  words  of  the  supreme  court  of 
Pennsylvania  in  Beynolds  v.  Com.,  93  Pa.  St 
458,  cited  in  12  Am.  &  Eng.  Enc.  Law,  p.  627, 
this  body  of  water  "must  be  treated  as  an  en- 
tirety, and  either  the  whole  or  none  Is  pri- 
vate." Treating  it  as  an  "entirety,"  we  hold 
that  it  is  in  no  legal  sense  a  "private  pond." 

But  it  is  said  that,  even  If  plaintiffs  in  error 
are  wrong  in  the  above  contention,  yet  they 
cannot  be  punished,  because  of  the  unconsti- 
tutionality of  the  act 

(1)  It  is  insisted  that  it  violates  section  8  of 
article  11  of  the  state  constitution.  This  ob- 
jection is  directed  to  section  6  of  the  act, 
which  provides  that  It  "shall  not  apply  to 
lakes  In  this  state  having  an  area  of  fifteen 
square  miles  and  over,  and  subject  to  over- 
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flow  or  backwater  from  the  Mississippi  rlTer," 
etc.  It  Is  ar^ed  that  this  exception  is  "ar- 
bltrai7  and  unnatural."  Stratton  Claimants  ▼. 
Morris  Claimants,  89  Tenn.  497,  15  8.  W.  87. 
We  do  not  think  so.  This  exception  from  the 
operation  of  the  statute  of  lakes  covering  such 
large  areas,  and  whose  waters  and  fish  supply 
are  periodically  replenished  from  the  Missis- 
sippi river,  was  rested  upon  the  natural  and 
reasonable  idea  that  they  would  not  be  liable 
to  suffer  a  material  waste  or  destruction  of 
their  stock  of  fish,  though  some  of  the  ex- 
haustive methods  forbidden  to  lesser  lakes, 
and  to  streams,  etc.,  should  be  applied  to 
them.  As  the  evil  consequences  which  this 
teglBlatlon  sought  to  avert  were  not  likely  to 
occur  in  these  large  lakes,  so  fortunately  lo- 
cated for  constantly  receiving  supplies,  they 
were  exempted  from  the  operation  of  this 
statute,  which  was  wisely  directed  to  the 
preservation  of  the  fish  In  the  smaller  lakes, 
streams,  and  ponds  of  the  state. 

(2)  Again  it  is  argued  that  it  is  void  because 
violative  of  section  18  of  article  11  of  the 
state  constitution.  As  we  understand  this  in- 
slstauce,  it  is  this:  that,  while  the  legislature 
may  pass  laws  for  the  protection  and  pres- 
ervation of  fish  and  game,  yet  these  laws  shall 
not  be  general,  but  must  be  confined  to  par- 
ticular counties  or  geographical  districts.  We 
do  not  think  this  contention  warranted  by  any 
sound  rules  of  construction.  By  the  first 
clause  of  this  section  It  is  provided  that  "the 
general  assembly  shall  have  power  to  enact 
laws  for  the  protection  and  preservation  of 
game  and  fish  within  the  state."  Under  the 
terms  of  this  clause,  and  in  view  of  other  pro- 
visions of  the  constitution  which  prohibit 
class  legislation,  the  legislature  might  very 
well  have  deemed  itself  restrained  from  pass- 
ing any  other  tlian  general  laws,  and  yet 
there  might  be  localities  where  the  protection 
of  restraining  statutes  was  very  much  need- 
ed, and  other  localities  where  It  was  not 
required,  and  might  be  oppressive.  Hence, 
as  If  to  meet  all  emergencies,  and  at  the  same 
time  to  put  every  constitutional  objection  to 
rest,  it  is  provided  in  the  enacting  clause  of 
this  section  that  "such  laws  may  be  enacted 
and  applied  and  enforced  In  particular  coun- 
ties or  geographical  districts  designated  by 
the  general  assembly."  In  other  words,  these 
laws  may  be  general  or  special  as  the  wisdom 
of  the  legislature  may  from  time  to  time  sug- 
gest 

(3)  Finally  It  is  insisted  that  this  act  is  void 
because  violative  of  the  first  section  of  the 
fourteenth  amendment  of  the  constitution  ot 
the  United  States,  in  that  it  unwarrantably  in 
terfores  with  the  property  rights  of  the  owner 
of  the  lake.  We  think  this  contention  equally 
unsound.  It  overlooks  the  fact  that  "fish  in 
streams  or  bodies  of  water  have  always  been 
classed  by  the  common  law  as  ferae  natnrse,  in 
which  the  riparian  proprietor,  or  the  owner  of 
the  soil  covered  by  the  water,  even  though 
be  may  hare  the  sole  and  exdoslTe  right  of 


fishing  in  said  waters,  has  at  best  but  a  quali- 
fied property,  which  can  be  rendered  absolute 
only  by  their  actual  capture,  and  which  is 
wholly  divested  the  moment  the  fish  escape 
to  other  water."  2  Bl.  Comm.  392;  People 
V.  Bridges,  142  lU.  30,  31  N.  E.  115.  But,  in 
addition,  the  power  of  the  legislature  to  en- 
act laws  for  the  protection  and  preservation 
of  game  in  the  forests,  and  fish  in  the  waters, 
of  the  state,  has  been  so  frequently  exer- 
cised, and,  when  challenged  on  constitutional 
grounds,  has  t>een  so  uniformly  maintained, 
that  the  question  has  now  passed  beyond  the 
realm  of  debate.  On  this  point  we  need  only 
refer  to  the  following  among  the  very  many 
authorities:  Maney  v.  iState,  6  Lea,  218;  Law- 
ton  y.  Steele,  152  U.  &  133,  14  Sup.  Ct.  499; 
Magner  t.  People,  97  Hi  820;  Tied.  Llm.  8t 
125,  127f;  People  v.  Bridges,  supra.  The 
Judgment  of  the  circuit  court  la  affirmed. 


BASSETT  et  al.  v.  SHERROD  et  aL 
(Supreme  Court  of  Texas.    June  18,  189C.) 

SOPRBMS    COCHT— JORISDIOTIOH. 

To  give  the  supreme  court  jurisdiction 
of  an  appeal  from  a  judgment  of  the  court  of 
civil  appeals  on  the  ground  that  the  decision  is 
in  conflict  with  prior  decisions  of  the  supreme 
court,  there  must  be  a  well-defined  conUict  of 
opinions. 

Application  for  writ  of  error  to  court  of  dvll 
appeals  of  Third  supreme  Judicial  district. 

Action  by  C.  N.  Bassett  and  others  against 
N.  B.  Sherrod  and  others.  There  was  a 
Judgment  of  the  court  of  civil  appeals  (35 
S.  W.  312).  reversing  a  judgment  for  plain- 
tiffs, and  they  apply  for  a  writ  of  error. 
Dismissed. 

Wilidnson  &  Rice,  for  applicants. 

OAINES,  C.  J.  In  this  case  the  judgment 
of  the  district  court  was  reversed,  and  the 
cause  remanded.  Although  the  cause  is  sent 
back  with  instructions,  the  decision  of  the 
court  of  civil  appeals  does  not  settle  the 
case;  nor  is  it  so  averred  in  the  petition  for 
the  wilt  of  error.  But  in  order  to  show  Ju- 
risdiction in  this  court  it  is  alleged  that  the 
decision  of  the  court  pf  civil  appeals  is  in 
ctmflict  with  certain  decisions  of  this  court 
on  two  propositions  announced  in  the  opin- 
ion. We  have  examined  the  cases  cited  In 
support  of  the  averment,  and,  while  we  find 
that  there  may  be  some  apparent  inconsist- 
ency between  the  propositions  stated  in  the 
opinion  in  the  present  case  and  those  an- 
nounced in  the  cases  referred  to  in  the  peti- 
tion, we  think  tliat  the  present  case  is  dis- 
tinguishable from  either  of  those  cited,  and 
that  there  is  not  that  well-defined  conflict 
between  them  which  is  necessary  to  give 
this  court  Jurisdiction  of  a  remanded  cause. 
Therefore  the  application  is  dismissed  for 
want  of  jorisdlctton. 
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CITY  OF  DENISON  et  aL  t.  POSTER  et  aL 

(Supreme  Court  of  Texas.     Jane  IB.  1886.) 

uc.n-icipai.  cohpokations— powik  of  taxation— 
Ejltua  Lbvt— Pkk-existino  Indkbtbdness, 

The  charter  of  the  cit7  of  Denison  {aeo 
tion  118)  proTidea  that  the  city  council  may 
levy  a  tax  of  IVj  per  cent,  on  all  taxable  prop- 
erty, and  an  additional  tax  of  1  per  cent,  for  anj 
purpose  the  accomplishment  of  which  is  author- 
ized by  the  charter.  If  approved  by  two-thirds 
of  the  taxpaying  voters.  Under  section  46,  the 
council  may  provide  by  ordinance  for  the  pay- 
ment of  existing  indebtedness,  and  section  118 
gives  the  council  power  to  appropriate  from  the 
general  revenue  to  discharge  accrued  indebted- 
ness. Held,  that  the  council  has  no  i>ower  to 
levy,  the  extra  tax  for  the  payment  of  a  pre- 
existing debt,  and  mandamus  will  not  lie  to 
compel  a  submission  of  an  extra  tax  levy  to  de- 
fray such  indebtedness  to  the  taxpayers. 

Certified  qnestion  from  coart  of  civU  ap- 
peals of  Fourth  supreme  Judicial  district 

Foster  &  Wilkinson  applied  for  writ  of 
mandamns  to  compel  the  city  council  of 
Denison,  Tex.,  to  submit  to  the  taxpayers 
the  question  of  an  extra  tax  levy  in  order  to 
provide  for  the  payment  of  a  judgment  pre- 
viously recovered  against  the  city.  There 
was  Judgment  for  plaintiffs,  and,  defendants 
having  appealed,  the  court  of  civil  appeals 
certified  to  the  supreme  court  the  question 
whether  an  extra  tax  could  be  levied  to  de- 
fray a  pre-existing  debt. 

G.  T.  Harris  and  N.  H.  L.  Decker,  for  ap- 
pellants.    Foster  &  Wilkinson,  pro  se. 


BROWN,  J.  The  court  of  civil  appeals 
for  the  Fourth  supreme  Judicial  district  has 
certified  to  this  court  the  following  state- 
ment and  question  : 

"The  city  of  Denison,  chartered  by  special 
act  (Sp.  Laws  1891),  has  the  right  to  levy 
and  collect  a  tax  not  exceeding  V^  per  cent, 
of  the  assessed  values  of  property  in  the  city; 
also,  to  levy  an  additional  tax  of  1  per  cent, 
on  the  assessment,  provided,  in  the  latter 
case,  that  this  tax  of  1  per  cent  shall  not  be 
levied  except  on  a  two-thirds  vote  of  all  tax- 
paying  voters  of  said  city,  at  an  election  to 
be  held  for  that  purpose. 

"Question.  If  the  proceeds  of  the  1^  per 
cent  tax  and  other  income  of  the  city  is  con- 
sumed in  meeting  the  current  annual  ex- 
penses of  the  city,  which  for  the  purposes  of 
this  question  we  assume  is  the  case,  will 
the  writ  of  mandamus  lie  to  compel  the 
council  to  submit  to  a  vote  of  the  taxpayers 
the  question  of  a  levy  in  reference  to  the 
extra  1  per  cent,  in  order  to  provide  for  the 
payment  of  plaintiff^'  Judgment,  it  being  a 
Judgment  recovered  against  the  city  on  an 
attorney's  fee,  recovered  several  years  pre- 
vious to  the  commencement  of  this  proceed- 
ing?" 

The  dty  of  Denison  was  incorporated  by 

special  act  of  the  22d  legislature,  and  section 

118  of  its  charter  is  in  this  language:     "The 

city  council  shall  have  the  power,  and  it  is 

v.S68.w.no.:i— 2G 


hereby  authorized  to  annually  levy  and  col- 
lect a  tax  not  to  exceed  one  and  one-half 
per  centum  on  the  assessed  value  of  all  real 
and  personal  property  Ln  said  city  not  ex- 
empt from  taxation  by  the  constitution  and 
laws  of  the  state,  out  of  which  taxes  so  lev- 
led  the  city  couccll  may  set  apart  annually 
not  exceeding  one-half  of  one  per  centum  on 
the  assessed  value  on  all  property  subject  to 
taxation  in  said  city,  for  the  support  and 
maintenance  of  public  free  schools  and  for 
the  purchase  of  ground  upon  which  to  erect 
school  buildings,  and  repairs  and  furnishings 
of  such  buildings  for  said  free  schools.  And 
said  council  may  levy  and  coUect  an  addi- 
tional tax  not  to  exceed  one  per  centum  on 
the  assessed  value  of  aU  property  in  said 
city  subject  to  taxation  for  any  purpose,  the 
accomplishment  of  which  is  authorized  by 
this  act  which  tax  last  named  shall  not  be 
levied  except  upon  a  vote  of  two-thirds  of 
the  tax  paying  voters  of  said  city,  at  an  elec- 
tion ordered  and  held  for  that  purpose,  which 
order  shall  State  the  amoimt  of  taxes  to  be 
levied  and  the  purpose  for  which  the  same 
is  to  be  used." 

The  question  presented  for  our  considera- 
tion is,  can  the  city  of  Denison,  under  the 
foregoing  section  of  its  charter,  submit  to 
the  voters  thereof  a  proposition  to  levy  a 
tax  to  pay  an  antecedent  debt  against  the 
said  city?  Article  6,  {  3,  of  the  constitutiou 
of  this  state  is  in  ttiis  language:  "All  quali- 
fied electors  of  the  state  as  herein  described 
who  shall  have  resided  for  six  months  im- 
mediately preceding  an  election  wiUun  the 
limits  of  any  city  or  incorporated  town,  shall 
have  the  right  to  vote  for  mayor  and  ail 
other  elective  officers;  but  in  all  elections 
to  determine  expenditure  of  money  or  as- 
sumption of  debt  only  those  shall  be  quali- 
fied to  vote  who  pay  taxes  on  property  in 
said  city  or  incotporated  town."  The  latter 
part  of  the  above-quoted  section  of  the  char- 
ter of  the  city  of  Denison  was  evidently  en- 
acted in  confonnlty  with  this  provision  of 
the  constitution,  and  to  accomplish  the  pur- 
poses therein  named;  that  is,  that  in  all  in- 
stances where  it  was  proposed  to  inaugurate 
a  measure  which  would  involve  the  expend- 
iture of  money  or  the  creation  of  a  debt, 
which  could  not  be  accomplished  by  the  use 
of  1V6  per  cent  tax  on  the  property  of  said 
city,  it  should  be  approved  by  a  vote  of  the 
taxpaying  voters  in  the  city  before  the  city 
incurs  the  liability;  and  this  section  of  the 
charter,  construed  In  the  light  of  the  con- 
stitutional provision  above  quoted,  limits  the 
right  to  submit  the  question  to  measures  to 
be  carried  out  in  the  future.  By  the  char- 
ter the  city  of  Denison  is  authorized  and 
empowered,  under  section  46,  "to  provide  by 
ordinance  for  the  payment  of  any  existing 
and  outstandinx  indebtedness  and  for  the 
payment  of  any  bonds  that  may  from  time 
to  time  be  issued."  Section  113  provides 
that  "the  city  council  shall  have  power  to 
appropriate  so  much  of  the  general  revenue 
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of  the  city  for  the  purpose  of  retiring  and 
discharging  the  accnied  indebtedness  of  the 
city  •  •  •  as  the  city  council  may  from 
time  to  time  deem  expedient."  And  for  the 
accomplishment  of  this  purpose,  with  others 
named,  the  city  is  also  authorized  to  borrow 
money  and  issue  coupon  bonds  therefor.  It 
will  be  seen,  from  these  provisions  of  the 
charter,  that  the  city  cotincil  Is  empowered 
by  ordinance  to  set  apart  so  much  of  the 
Keneral  revenue  of  the  city  as  it  may  think 
necessary  to  discharge  accrued  indebtedness, 
or  to  borrow  money  upon  the  credit  of  the 
city  for  that  purpose.  The  first  part  of  sec- 
tion 118  refers  especially  to  the  disposition 
to  be  made  of  the  general  revenue  of  the 
city,— that  is,  that  which  is  raised  by  the 
levy  of  1%  per  cent,  upon  the  taxable  values 
thereof,  which  tax  may  be  levied  by  the 
council  of  the  city  without  any  reference  to 
approval  by  the  voters  thereof,— and  includes 
the  payment  of  indebtedness  of  the  city  as 
well  as  any  new  enterprise  to  accomplish 
which  the  general  revenue  Is  sufficient.  The 
latter  part  of  section  118  undertakes  to  pro- 
vide for  doing  those  things  by  the  city  which 
cannot  be  effected  by  means  of  the  taxing 
power  before  conferred.  The  object  of  the 
latter  part  of  that  section  is  to  enable  the 
city  of  Denlson  to  levy  the  additional  1  per 
cent  of  tax-s  upon  the  property  of  its  citi- 
zens in  ordei  to  accomplish  any  purpose 
which  Is  authorized  by  the  charter  and  which 
cannot  be  effected  by  the  power  of  taxation 
conferred  upon  the  council.  The  word  "pur- 
pose," as  used,  means  any  object  or  measure 
for  the  public  good  which  the  city  Is  author- 
ized to  Inaugurate  and  carry  out;  for  In- 
stance, furnishing  water  for  the  city  by  the 
erection  and  maintenance  of  waterworKS, 
the  erection  of  public  buildings  for  the  use 
of  the  city,  and  other  like  things  named  In 
the  charter.  The  object  of  the  legislature 
In  requiting  that  the  proposition  to  levy  such 
tax  should  be  submitted  to  the  taxpaylng 
voters  of  the  said  city,  and .  approved  by 
them,  was  that,  before  the  adoption  of  such 
a  policy,  which  involved  the  expenditure  of 
money,  both  the  purpose  to  be  accomplished 
and  the  amount  of  money  to  be  used  should 
be  Judged  of  and  approved  by  two-thirds  of 
those  who  must  bear  the  burden  of  the  en- 
terprise. The  payment  of  a  debt  already 
Incurred  cannot  be  properly  said  to  be  the 
"accomplishment"  of  a  purpose  authorized 
by  the  charter  of  the  city.  It  would  be  the 
performance  of  a  duty  by  the  discharge  of 
an  obligation  already  Incurred,  and  It  would 
be  useless  to  submit  to  the  voters  the  ques- 
tion whether  or  not  the  city  should  pay  Its 
debts  already  contracted;  but  it  is  a  wise 
and  Just  policy  which  allows  the  taxpayers 
to  determine  the  auestlon  of  Incurring  the 
debt.  The  language  employed  indicates  that 
the  liability  which  is  to  be  discharged  from 
the  tax  voted  should  be  Incurred  after  the 


vote  was  had,  and  that  the  purpose  to  be 
accomplished  is  the  carrying  into  effect  of 
some  one  or  more  of  the  powers  conferred 
upon  the  city  to  provide  for  the  public  wants 
of  Its  people,  and  not  the  discharge  of  an 
obligation  already  existing,  which  was  fully 
provided  for  in  the  sections  before  quoted. 

We  have  been  referred  to  the  case  of  U. 
S.  V.  City  of  Sterling,  2  Blss.  408,  Fed.  Cas. 
No.  16,388,  as  bearing  upon  this  question. 
That  case  Is  somewhat  similar  in  many  of 
its  features  to  the  case  as  presented  by  this 
statement,  but  the  language  construed  is  so 
unlike  that  under  consideration  as  to  make 
it  inapplicable  as  authority  uixm  this  ques- 
tion. The  charter  of  the  city  of  Sterling 
contained  this  provision:  "The  said  city 
council  may,  however,  levy  and  collect  a  tax 
for  city  purposes  greater  than  one  per  cent 
provided  the  same  be  done  witn  the  consent 
of  a  majority  of  the  legal  voters  of  said 
city  voting  at  a  general  or  special  eiectiou 
ordered  for  such  purpose."  It  wilt  be  ob- 
served that  the  council  of  that  city  had  au- 
thority to  submit  to  the  voters  of  the  city  a 
proposition  to  levy  additional  taxes  for  city 
purposes,  which  means  for  the  general  pur- 
poses of  the  city,  and  therefore  Includes  the 
payment  of  any  indebtedness  or  current  ex- 
penses of  the  city,  while  tne  charter  under 
consideration  limits  the  proposition  to  a  spe- 
cillc  purpose  to  be  named,  and  to  such  pur- 
pose as  is  authorized  by  the  charter  of  the 
city.  Judge  Blodgett,  of  the  circuit  court 
for  the  Northern  district  of  Illinois,  In  de- 
livering the  opinion  In  that  case,  uses  lan- 
guage which  might  sustain  such  a  proceed- 
ing as  Indicated  by  the  question  In  this  case. 
He  said:  "It  seems,  then,  clear  to  me  that, 
if  the  tax  of  1  per  cent  was  not  sufficient 
to  raise  the  amount  needed  to  meet  this 
liability,  It  was  the  duty  of  the  city  authori- 
ties to  call  an  tlectlon  and  require  its  voters 
to  vote  a  sufficient  tax  for  the  purpose." 
But  he  finally  decided  the  case  upon  the 
proposition  that  the  payment  of  the  debts 
of  the  city  has  precedence  over  its  current 
expenses,  and  that,  if  more  tax  be  needed 
to  carry  on  the  city  government  and  to  ac- 
complish the  purposes  authorized  by  its  char- 
ter, they  must  be  raised  by  a  vote  of  the 
people  for  that  purpose.  We  express  no 
opinion  as  to  the  correctness  of  any  proposi- 
tion announced  in  the  opinion,  but  cite  the 
case  to  distinguish  it  from  this. 

We  conclude,  therefore,  that  if  the  pro- 
ceeds of  the  1^  per  cent,  tax  and  other  in- 
come of  the  city  is  consumed  in  meeting  the 
current  annual  expenses  thereof,  the  city 
council  has  no  power  to  submit  to  the  tax- 
paying  voters  of  the  said  city  a  proposition 
to  levy  a  tax  for  the  payment  of  any  exist- 
ing indebtedness  thereof,  and  therefore  that 
no  writ  of  mandamus  could  be  issued  to  the 
city  council  to  require  It  to  submit  such 
proposition  to  the  taxpaylng  voters  thereof. 
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FAULK  ct  al.  y.  SANDERSON  et  aL 

(Sapreme  Gonrt  of  Texas.     June  16,  1896.) 

State  Lands— Void  Fatkst  —  Dbckn  o»  Arhoi/- 
HSNT — ^New  Location. 

1.  Const  art.  14,  i  2,  pToyiding  that  land 
certificates  should  thereafter  be  "located,  snr- 
Teyed  or  patented  only  upon  vacant  and  unap- 
propriated public  domain,  and  not  upon  any 
land  titled  or  equitably  owned  under  color  of 
title  from  the  sovereignty  of  the  state,"  did  not 
inhibit  the  bringing  of  a  suit  by  the  state 
against  the  holder  of  such  title  to  cancel  the 
same  and  recorer  the  land;  and,  when  the  land 
is  recovered  in  such  a  suit,  it  ceases  to  belong 
to  the  class  of  prohibited  lands,  and  is  again 
subject  to  location. 

2.  Where  a  decree  has  been  rendered  in 
favor  of  the  state,  annulling  a  patent  as  void,  it 
fixes  the  status  of  the  land  as  a  part  of  the  pub- 
lic domain;  and  a  holder  of  a  certificate  may 
at  once  locate  npcn  such  lands,  subject  to  the 
contingency  of  the  decree  being  set  aside  by 
some  legal  proceeding.    35  S.  W.  40G,  reversed. 

Error  to  court  of  cItU  appeals  of  the  Second 
supreme  Judicial  district 

Trespass  to  try  title  by  J.  J.  Faulk  and 
another  against  .1.  II.  Sanderson  and  others. 
From  a  judgment  of  the  court  of  civil  appeals 
(35  8.  W.  409)  reversing  a  judgment  In  favor 
of  plaintiffs,  plaintiffs  bring  error.  Revers- 
ed. 

Ward  &  James,  for  plaintiffs  In  erroi;.  Bo- 
mar  &  Bomar,  for  defendants  In  error. 

DBNMAN,  J.  In  1835  the  government  of 
Texas  Issued  to  Leona  a  colonial  grant  of  a 
league  of  land,  which  is  a  valid  and  subsist- 
ing grant.  In  Angelina  county,  Tex.  In  1838 
the  board  of  land  commissioners  of  Nacog- 
doches county  Issued  to  Leona  a  certificate 
for  one  labor  ot  land.  Leona  died  in  1840. 
Some  one  forged  a  transfer  of  said  certificate 
from  Leona  to  Cooper,  dating  the  same  1847. 
On  December  4.  1874,  Cooper  procured  from 
the  commissioner  of  the  general  land  office 
the  issuance  of  a  duplicate  certificate  to 
Leona  for  a  league  and  labor  of  land,  when  in 
fact  there  never  was  any  original  certificate 
Issued  to  Leona  for  a  league  and  labor.  In 
1875  said  duplicate  certificate  was  located  on 
the  land  in  controversy,  and  in  1883  Cooper 
conveyed  said  duplicate  certificate,  and  the 
land  located  thereby,  to  Purlnton,  to  whom  In 
1884  the  land  was  patented;  said  patent  be- 
ing In  1884  regularly  recorded  In  the  land  of- 
fice, and  In  Wichita  county,  Tex.,  where  the 
land  Is  situated.  There  Is  a  regular  chain  of 
title  from  the  patentee,  Purlnton,  to  defend- 
ants In  error  herein.  In  July,  1890,  one  Lee, 
claiming  the  rights  of  the  heirs  of  Leona, 
sued  defendants  in  error  herein,  in  trespass 
to  try  title.  In  the  district  court  of  Wichita 
county,  Tex.,  to  recover  the  land  in  controver- 
sy herein.  It  being  Included  In  said  patent. 
In  that  suit  the  state  of  Texas  intervened, 
and  sought  to  cancel  said  patent  on  the 
ground  that  the  duplicate  certificate  under 
which  It  was  located  and  patented  was  Issued 
without  authority,  and  that,  therefore,  it  and 
the  patent  were  void.    The  district  court  ot 


Wichita  county  on  the  21st  of  November, 
1891,  rendered  a  judgment  In  said  cause  in 
fayor  of  the  state,  canceling  the  patent,  and 
decreeing  the  land  to  the  state,  from  which 
Judgment  the  losing  parties  prosecuted  an 
appeal  to  the  court  of  ciyil  appeals,  which 
court  affirmed  such  judgment  on  December 
13,  1882.  Texas  Land  &  Mortg.  Co.  v.  State, 
23  S.  W.  258.  Pending  such  appeal,  on  Janu- 
ary 20, 1892,  De  Cordova  located  a  valid  land 
certificate  owned  by  him  on  a  part  of  the 
land  included  tn  said  Purlnton  patent,  and 
caused  the  field  notes  to  be  returned  to  the 
general  land  office,  in  accordance  with  law, 
and  afterwards,  De  Cordova  having  conveyed 
the  land  and  certificate  thus  located  to  J.  J. 
Faulk,  a  patent  was  Issued  to  the  latter 
therefor  on  December  21, 1892.  On  the  28th 
day  of  December,  1892,  defendants  in  error 
herein,  being  the  owners  of  a  valid  land  cer- 
tificate, located  the  same  on  the  land  Includ- 
ed in  the  patent  to  Faulk,  and  caused  same 
to  be  regularly  surveyed,  and  the  field  notes 
returned  to  the  iand  office,  in  the  time  pro- 
vided by  law,  but  no  patent  has  been  issued 
thereon.  Relying  upon  said  patent  Issued  to 
him,  J.  J.  Faulk  and  his  co-plaintiff  In  error 
herein  sued  defendants  In  error  herein.  In 
trespass  to  try  title,  to  recover  the  land  In- 
cluded in  said  patent  to  Faulk,  and  in  said 
survey  made  by  defendants  in  error  Decem- 
ber 28,  1892;  and  upon  the  facts  above  stat- 
ed the  district  court  of  Wichita  county  ren- 
dered judgment  in  favor  of  plaintiffs  in  error 
against  defendants  In  error  for  the  land  in- 
cluded in  said  patent  to  Faulk,  which  Judg- 
ment being  appealed  from  by  defendants  in 
enor  the  court  of  civil  appeals  reversed 
same,  and  rendered  judgment  that  plaintiffs 
In  error  take  nothing  by  this  suit,  and  that 
defendants  in  error  go  hence  without  da.v. 
and  recover  of  plaintiffs  In  error  all  costs  ex- 
pended herein.  In  reventng  and  rendering 
the  judgment,  the  court  of  civil  appeals  pro- 
ceeded upon  the  theory  that  the  location 
made  by  De  Cordova  was  void  because  sec- 
tion 2,  art  14,  of  the  constitution  of  Texas, 
providing  "that  all  genuine  land  certificates 
heretofore  or  hereafter  issued  sliall  be  locat- 
ed, surveyed  or  patented  only  upon  vacant 
and  imapproprlated  public  domain,  and  not 
upon  any  land  titled  or  equitably  owned  un- 
der color  of  title  from  the  sovereignty  of  the 
state,  evidence  of  the  appropriation  of  which 
is  on  the  county  records  or  in  the  general 
land  office,"  prohibited  location  upon  the  land 
covered  by  the  patent  to  Purlnton,  though 
such  patent  had  been  held  void  by  said  decree 
of  the  district  court  of  Wichita  county  in 
favor  of  the  ctate,  tmtll  such  decree  was  af- 
firmed by  the  court  of  civil  appeals  as  afore- 
said. Plaintiffs  In  error  have  brought  the 
case  to  this  court,  assigning  as  error  the  ac- 
tion of  the  court  of  civil  appeals  in  reversing 
the  cause  and  rendering  Judgment  agamst 
them. 

It  is  conceded  by  both  iMirties  that  under 
the  authority  of  Winsor  v.  O'Connor,  89  Tex. 
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671,  8  S.  W.  519,  the  land  covered  by  the  TOld 
IMitent  to  Purinton  was  "land  titled,"  and  not 
subject  to  location  under  said  constitutional 
provision,  prior  to  the  rendition  of  the  Judg- 
ment by  the  district  court  of  Wichita  county 
canceling  said  patent  But  it  Is  contended 
by  plaintiffs  in  error  that  upon  the  rendition 
of  such  judgment  It  ceased  to  be  "land  ti- 
tled," and  became  immediately  subject  to  lo- 
cation, notwithstanding  the  appeal.  Defend- 
ants In  error  contend  that  the  location  by 
De  Cordoya  was  unauthorized,  because  said 
constitutional  provision  withdrew  the  lands 
therein  mentioned  from  location,  and,  since 
the  facts  show  that  the  land  in  controversy 
once  belonged  to  the  class  so  withdrawn, 
they  could  not,  without  a  change  in  the  con- 
stitution, be  made  subject  to  location  by  a 
decree  of  the  court  canceling  the  Purinton 
patent,  and  awarding  the  lands  to  the  state. 
It  was  not  the  purpose  of  the  constitution  to 
validate,  or  affect  in  any  manner,  the  class  of 
titles  therein  mentioned,  as  between  the  hold- 
ers thereof  and  the  state,  but  merely  to  pre- 
vent such  holders  from  being  disturbed  by 
new  locations  so  long  as  they  continued  to 
hold  under  such  titles.  It  did  not  inhibit  the 
bringing  of  a  suit  by  the  state  against  the 
holder  of  such  a  title  to  cancel  same  and  re- 
cover the  land;  and  we  are  of  opinion  that, 
when  the  land  is  recovered  by  the  state  from 
such  a  holder  in  such  a  suit,  it  ceases  to  be- 
long to  the  class  of  lands  contemplated  by 
said  provision,  and  its  location  Is  no  longer 
prohibited  thereby. 

It  is  next  contended  by  defendants  in  er- 
ror that  if  the  decree  of  the  court  canceling 
the  Purinton  patent,  and  awarding  the  land 
to  the  state,  removed  it  from  the  class  of 
lands  protected  from  location  by  said  consti- 
tutional provision,  still  such  deci-ee  did  not 
have  that  efFect  until  it  was  affirmed  on  ap- 
peal, and,  since  the  De  Cordova  location  was 
made  before  that  date,  it  was  prohibited  by 
said  provision,  and  void.  It  seems  to  be  the 
general  if  not  the  universal  rule  that,  where 
a  decree  of  a  court  of  competent  jurisdiction 
fixes  the  status  or  title  of  property,  strangers 
to  the  decree  may  safely  deal  with  same  up- 
on the  assumption  that  such  decree,  unless  it 
should  be  in  some  legal  proceeding  set  aside, 
correctly  fixed,  as  between  the  parties  there- 
to, such  status  or  title  at  the  date  of  its  ren- 
dition. The  renditi(Mi  of  the  decree  of  the 
district  court  of  Wichita  county  In  favor  of 
the  state  having  fixed  the  status  of  the  land 
as  not  being  "land  titled,"  within  the  pur- 
view of  said  constitutional  provision,  and  es- 
tablished the  title  as  being  In  the  state,  De 
Cordova,  holding  a  certificate  whereby  the 
state  authorized  him  to  locate  upon  such 
lands,  if  such  decree  spoke  the  truth,  had  the 
right  to  deal  with  the  land  upon  that  assump- 
tion, subject,  of  course,  to  the  contingency  of 
the  decree's  being  set  aside  by  some  legal 
proceeding.  It  may  be  true  that  if  De  Cor- 
dova, relying  upon  his  location,  had  under- 
taken to  recover  the  land  from  defendants  in 


error  pending  the  appeal  from  the  Judgment 
in  favor  of  the  state,  he  could  not  have  used 
such  Judgment,  pending  such  appeal,  as  evi- 
dence of  the  facts  therein  recited;  but  the 
rule  of  evidence  would  have  been  equally 
harsh  upon  him  If  no  appeal  had  been  tal<eu, 
and  he  had  located  upon  the  land  before  the 
expiration  of  the  time  allowed  for  writ  of  er- 
ror, and  a  writ  of  error  had  thereafter  been 
sued  out.  Railway  Co.  v.  Jackson,  85  Tex. 
G05,  22  S.  W.  1030.  In  either  case  the  rule 
of  evidence  might  have  resulted  in  the  loss 
to  him  of  his  right  to  the  land.  If  he  allowed 
his  case  to  go  to  trial  before  the  determina- 
tion of  the  appeal  or  writ  of  error,  but  that 
does  not  establish  that  the  right  does  not  ex- 
ist. Before  the  passage  of  the  law  authoriz- 
ing the  correction  of  the  certificate  of  ac- 
knowledgment or  a  married  woman  by  suit, 
such  acknowledgment,  though  in  fact  formal- 
ly made,  could  not  be  established  by  any  evi- 
dence except  the  certificate  of  the  notary; 
and  therefore  the  purchaser  would  lose  the 
land,  not  from  any  want  of  title,  but  because 
the  law  allowed  only  one  mode  of  proof. 
Therefore,  after  the  statute  was  passed,  cer- 
tificates previously  made  could  be  corrected 
by  suit,  since  such  suit  only  gave  new  evi- 
dence of  a  pre-existing  right.  Article  4057  of 
the  Revised  Statutes  of  1895  has  no  applica- 
tion to  a  case  where,  as  here,  the  title  is 
forfeited  by  a  decree  against  the  parties 
claiming  that  they  are  entitled  to  the  notice 
therein  mentioned.  The  judgment  is  notice 
to  them,  and  it  would  be  absurd  to  so  con- 
strue the  statute,  if  it  has  any  application 
to  this  class  of  titles  at  all,  as  to  require  the 
commissioners  to  give  them  further  notice. 
From  what  has  been  said,  it  results  that  we 
are  of  opinion  that  the  judgment  of  the  court 
of  civil  appeals  should  be  reversed,  and  the 
Judgment  of  the  trial  court  be  here  affirmed, 
and  it  is  so  ordered. 


WARREN  V.  CITT  OF  DENISON  et  aL 
(Supreme  Court  of  Texas.     May  28.  1896.) 

SUPRBHB  CODKT — JURMDIOTIOX — ^RbVUW  Or 

Question*  of  Fkcth. 
In  an  action  against  a  city  for  personal 
Injuries  caused  by  the  alleged  negligence  of  the 
city  in  failing  to  properly  guard  the  street, 
which  was  claimed  to  have  been  iu  a  danger- 
ous condition,  the  facts  were  undisputed.  The 
court  of  civil  app<-al8  reversed  a  judgment  for 
plaintiff,  on  the  ground  that  "the  evidence  fails 
to  show  negligence  on  the  part  of  the  city." 
Held,  that  the  decision  of  the  court  of  civil  ap- 
peals was  upon  a  question  of  fact,  and  there- 
fore was  not  reviewable  by  the  supreme  court 

Error  to  court  of  civil  appeals.  Fifth  sa- 
preme  Judicial  district 

Action  by  Anna  Warren  against  the  city  of 
Denison  and  another.  There  was  a  judg- 
ment of  the  court  of  civil  appeals  reversing 
a  judgment  for  plaintiff,  and  she  brings  er- 
ror.    Dismissed. 

Harris  &  Knight  I.  M.  Standifer,  J.  G.  Ed- 
monds, and  R.  R.  Hazlewood,  for  plaintlfl  In 
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error.  Manghs  ft  Peck,  G.  T.  Harris,  B.  F. 
Brown,  R.  O.  Foster,  and  A.  E.  Wilkinson, 
tor  defendants  in  error. 

GAJNBS,    O.    J.      The    plaintiff    In    error 
brought  this  suit  to  recorer  of  the  city  of 
DenlBon  and   the   Denlson   Light   &  Power 
Company  damages  for  personal  injuries  al- 
leged to  have  been  cansed  by  the  negligence 
of  ttae  city  In  the  constiuctlon  of  certain 
sidewaJks,  and  of  the  light  and  power  com- 
pany In  falling  to  keep  the  streets  of  the  city 
lighted  as  It  had  contracted  to  do.     The  city 
pleaded  over  against  its  co-defendant,  ask- 
ing judgment  against  it  In  the  event  the  city 
was  found  liable.     The  jury  returned  a  ver- 
dict in  plaintiff's  favor  against  the  city,  but 
in  favor  of  the  light  and  power  company  as 
against  her.    Judgment  was  rendered  in  fa- 
vor of  the  plaintiff  against  the  city,  and  in 
favor    of    the    light    and    power    company 
against  both  the  plaintiff  and  the  city.     The 
city    having  appealed  to  the  coort  of  civil 
appeals,  tliat  court  reversed  the  judgment 
and  remanded  the  cause.    36  S.  W.  296.    The 
court.  In  their  opinion,  make  the  following 
statement  of  the  case:     "The  city  of  Denl- 
son is  a  municipality  duly  incorporated  un- 
der   the   general    incorporation   act   of   the 
state  of  Texas,  by  which  it  had  'full  power 
and  authority  to  grade,  gravel,  repair,  pave 
and  otherwise  improve  any  avenue,  street  or 
alley,  or  any  portion  thereof  within  the  lim- 
its of  said  city.'     In  pursuance  of  the  power 
authori2i>d  by   its   charter,    it   bad   graded 
Woodard  street  below  the  level  of  the  pri- 
vate lots  abutting  thereon.     Woodard  street 
crossed  Armstrong  avenue.     The  two  run  at 
right  angles  with  each  other.    At  the  inter- 
section of  these  streets  the  surface  of  the 
streets  and   abutting  lots   was   level.     The 
grade  of   Woodard    street  east  from   Arm- 
strong avenue  gradually  became  lower  than 
abutting  lots,  until,  at  the  point  where  Mrs. 
Warren,  appellee,  was  injured,  the  street  and 
sidewalk  were  about  two  or  three  feet  lower 
than  the  level  of  abutting  lots.     Mrs.  War- 
ren was  a  physician.     The  substance  of  her 
testimony  as  to  how  she  was  injured,  taken 
In.  part  from  her  counsel's  brief,  is  as  fol- 
lows:    'She   was    detained   on    professional 
business  until  after  dark  on  the  night  that 
she  was  injured.     That  when  she  started 
home  she  found  that  it  was  very  dark.    That 
when  she  got  onto  Woodard  street,   which 
was  her  nearest  and  best   way  home,   she 
crossed  from  the  south  to  the  north  side  of 
same,  just  west  of  its  Intersection  with  Arm- 
strong avenue.     That   Woodard  street   had 
been   excavated   eastward   from   said  Arm- 
strong avenue  to  a  depth  of  about  two  feet 
below  the  adjoining  north-side  lots  on  said 
street,  but  that  there  was  no  excavation  in 
said  Armstrong  avenue,  and  that  there  was 
a  gradual  incline  eastward  on  the  north  side 
of  Woodard  street,  and  on  the  east  side  of 
Armstrong  avenue,  leading  up  onto  the  lots 
on  the  north  side  of  Woodard  street,  from 


which  she  fell.  That  the  incline  led  up  onto 
the  lot  on  the  northeast  intersection  comer 
of  said  street  and  avenue.  That  there  was 
no  fence  on  the  north  side  of  said  Woodard 
street,  and  the  fence  on  the  east  side  of  said 
avenue  was  removed  for  about  twenty  feet 
back  from  said  northeast  Intersection  comer, 
along  the  east  side  of  Armstrong  avenue. 
It  was  so  dark  that  I  could  not  see  where  I 
was  going,  and  I  walked  up  this  incline  from 
said  avenue,  going  east,  thinking  that  I  was 
on  the  sidewalk  on  said  Woodard  street,  and 
did  not  know  where  I  was  until  I  walked 
against  a  bush,  and  stepped  back,  fell  over 
the  embankment  caused  by  the  excavation  of 
Woodai-d  street  to  a  depth  of  about  two  feet, 
and  onto  the  sidewalk  of  said  street,  and  was 
injured.'  She  further  testified:  'I  lived 
about  four  blocks  northeast  ot  the  place 
where  I  was  hurt  I  knew  that  some  work 
had  been  done  at  the  point  where  I  fell,  and 
I  had  been  along  there  a  few  days  before  I 
was  hurt;  but  1  did  not  know  the  condition 
of  the  place,  for  I  had  never  paid  any  atten- 
tion to  it,  or  had  my  attention  called  to  -its 
condition,  and  I  did  not  go  that  way  very 
often,  and  I  had  not  paid  any  attention  to 
the  place.  There  was  an  electric  light  at  the 
first  street  crossing  north  of  where  I  was 
hurt,  being  about  3U0  feet  away,  but  it  was 
not  burning.  If  it  bad  been  biirnlng  it  would 
have  thrown  a  light  on  Armstrong  avenue, 
where  I  went  upon  the  lot,  and  I  could  have 
seen  where  I  was,  and  would  not  have  gone 
upon  the  lot,  but  would  have  kept  in  Wood- 
ard street,  and  then  I  would  not  have  been 
hurt.'  The  mayor  of  the  city  of  Denisou 
testified:  'The  grading  on  Armstrong  av- 
enue, on  the  east  side  thereof,  where  it  in- 
tersects the  north  side  of  Woodard  street, 
had  been  graded  in  such  a  way  that  a  person 
walking  east  along  Woodard  street,  on  thft 
north  side  thereof,  could  walk  up  onto  the 
lot  east  of  Armstrong  avenue,  and  on  the 
north  side  of  Woodard  street,  without  know- 
ing that  tbey  had  left  the  street  or  avenue, 
if  it  vtras  dark.'  There  is  no  contention  that 
there  was  any  negligence  on  the  part  of  the 
city  In  grading  said  street,  further  than  mak- 
ing said  street  lower  than  the  abutting  lot 
at  the  point  where  appellee  was  hurt,  and 
leaving  it  on  a  level  at  the  Intersection  of 
the  two  streets.  The  street  was  in  good  re- 
pair, and  was  not  dangerous  to  travel. 
Plaintiff's  injury  was  occasioned  by  her 
starting  from  the  street,  and  walking  some 
thirty  feet  over  a  private  lot  before  she  fell 
and  was  Injured."  Upon  the  case  so  stated 
they  announced  the  following  conclusions: 
"We  are  of  the  opinion  that  the  evidence 
fails  to  show  that  there  was  such  a  danger- 
ous place  contiguous  to  the  street  as  to  war- 
rant a  finding  that  there  was  negligence  In 
the  construction  of  the  street,  or  In  failing  to 
erect  barriers  to  prevent  travelers  from 
walking  up  onto  the  private  lot.  Nor  does 
the  evidence  show  negligence  on  the  part  of 
the  city  in  not  having  the  street  lighted  on 
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this  particular  nlgbt    Therefore  plaintiff  li 
sot  entitled  to  recover  from  the  city." 

This  court  has  jurisdiction  to  determine 
queetlons  of  law  only.  Section  3  of  amend- 
ed article  6  of  the  constitution.  Article  940 
of  the  Revised  Statutes  of  1886  provides  that 
"the  supreme  court  shall  have  appellate  ju- 
risdiction coextensive  with  the  limits  of  the 
state,  which  shall  extend  to  questions  of  law 
arising  In  all  civil  cases  of  which  the  courts 
of  civil  appeals  have  appellate  but  not  final 
jurisdiction."  Article  911  also  provides  that 
"all  causes  shall  be  carried  to  the  supreme 
court  by  writs  of  error  upon  flnal  judgment 
and  not  upon  judgments  reversing  and  re- 
manding causes  except"  in  certain  cases. 
Among  the  exceptions  are  cases  In  which 
"the  judgment  of  the  court  of  civil  appeals 
reversing  a  judgment  practically  settles  the 
case,  and  this  fact  is  shown  In  the  petition 
for  writ  of  error,  and  the  attorneys  for  pe- 
titioners shall  state  that  the  decision  of  the 
court  of  civil  appeals  practically  settles  the 
case."  Rev.  St  1895,  art.  941.  In  such  a 
case,  therefore,  this  court  has  jurisdiction, 
provided  the  question  presented  is  a  ques- 
tion of  law.  The  legislature  had  no  power, 
nor  was  it  Its  purpose,  to  authorize  this  court 
to  review  the  ruling  of  the  court  of  civil  ap- 
peals upon  any  question  of  fact  What  is 
the  nature  of  the  point  determined  by  the 
court  of  civil  appeals  in  this  case?  The  ques- 
tion presented  in  the  trial  court  was  that  of  the 
uegligence  of  the  city.  Whether  or  not  there 
was  any  evidence  tending  to  show  that  It 
was  negligence,  was  a  question  of  law. 
Whether  or  not  admitting  there  was  some  ev- 
idence of  negligence,  the  evidence,  taken  all 
together,  was  such  as  to  warrant  the  finding 
of  the  jury,  is  a  question  of  fact  It  Is  the 
province  of  the  trial  judge  to  set  aside  a  ver- 
dict which  in  his  opinion  is  against  the  great 
preponderance  of  the  evidence.  In  case  the 
trial  court  refuses,  upon  a  proper  motion,  to 
grant  a  new  trial  upon  the  ground  that  the 
verdict  is  against  the  great  weight  of  the 
evidence.  It  is  the  duty  of  the  court  of  civil 
appeals,  upon  a  presentation  of  the  question, 
to  review  the  ruling  of  the  trial  court;  and 
it  may  reverse  that  ruling,  and  remand  for  a 
new  trial.  So  when  the  case  has  been  tried 
without  a  jury  the  appellate  court  may  re- 
vise the  action  of  the  trial  judge  in  passing 
upon  a  question  of  fact,  upon  which  different 
minds  may  have  reached  dlfCcrent  results, 
and  may,  If  satisfied  that  his  finding  is 
against  the  great  preponderance  of  the  evi- 
dence, reverse  or  set  It  aside.  Such  we  un- 
derstand to  be  the  jurisdiction  of  the  court 
of  civil  appeals  over  queetlous  of  fact.  In 
this  case  there  seems  to  be  no  controversy  as 
to  the  facts  relating  to  the  condition  of  the 
streets  of  the  city,  and  the  circumstances 
which  led  to  the  accident.  But  it  was  the 
peculiar  province  of  the  jury  to  determine 
whether,  under  the  facts,  the  city  was  neg- 
ligent or  not.  In  other  words,  the  question 
(or  their  determination  was,    would   a  pru- 


dent man  have  used  more  ore  than  was  ex- 
ercised by  the  city  in  order  to  prevent  Injury 
to  persons  passing  along  the  streets?  This 
question  was  to  lie  determined  by  tbem  from 
their  own  knowledge  of  hnman  nature  and 
human  conduct  and  their  decision  xipoa  the 
point  was  the  subject  of  review  t>oth  by  the 
trial  court  and  the  court  of  civil  appeals. 
If  satisfied,  as  a  matter  of  fact  that  the  city 
had  exercised  all  the  care  a  prudent  man 
would  tiave  exercised  under  the  circomstan- 
cea,  the  trial  judge,  upon  motion,  should 
have  set  aside  the  verdict.  Failing  to  do  so, 
it  was  the  duty  of  the  court  of  civil  appeals. 
If  aatlsfled  an  ordinarily  prudent  man  would 
have  done  no  more  than  was  done  by  the 
city,  to  have  reversed  the  judgment  This 
is  what  the  court  of  civil  appeals  have  done. 
The  substance  of  their  opinion  is  that  "the 
evidence  falls  to  show"  negligence  on  part 
of  the  city.  It  Is  not  that  there  was  no  evi- 
dence of  negligence.  We  construe  the  opin- 
ion to  mean  that  while  there  may  be  evi- 
dence from  which  the  jury  might  Iiave  found 
against  the  city,  yet  in  the  light  of  all  the 
facts  actually  proved,  that  finding  is  so 
strained  as  to  require  the  court  to  set  it 
aside.  This  is  the  determination  of  a  ques- 
tion of  fact,  upon  which  the  decision  of  the 
court  of  civil  appeals  is  made  flnal  by  tht.' 
constitution.  We  have  no  power  to  review 
their  determination  of  the  question,  and  have 
no  jurisdiction  of  the  case,  although  it  i» 
averred  In  th3  petition  for  the  writ  that  the 
decision  of  the  court  of  civil  appeals  prac- 
tically settles  the  case.  Accordingly  the  case 
is  dismissed  for  the  want  of  jurisdiction. 


CHASE  et  ai.  v.  YORK  COUNTY  SAV. 
BANK. 

(Supreme  Court  of  TkxM.     March  9,  1896.) 

Attaobmbkt— Pbopbbtt  Subject — Bquttabu 
istbbbsts. 

Rev.  St  1895,  art.  2O0,  provides  tint 
writs  of  attachment  may  be  levied  on  such 
property  as  is  subject  to  levy  under  execution. 
Article  2375  provides  that  when  a  sale  on  ex- 
ecution has  been  made,  and  the  terms  thereof 
complied  with,  the  officer  shall  execute  and  de- 
liver to  the  purchaser  a  conveyance  of  all  the 
"right,  title,  interest  and  claim"  which  the  de- 
fendant in  execuuon  had  in  and  to  the  property 
sold.  Held  that,  where  the  absolute  title  to 
land,  the  purchase  price  for  which  bad  been 
paid  by  several  persons,  was  conveyed  to  one 

Serson,  to  be  resold  by  him,  and  the  procee<u 
ivided  among  those  furnishing  the  purchase 
price,  the  equitable  interest  of  such  persons  was 
not  attachable. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme judicial  district 

Proceeding  to  wind  up  a  trust  There  was 
a  judgment  of  the  court  of  civil  appeals  re- 
versing a  judgment  holding  Invalid  an  at- 
tachment by  the  York  County  Savings  Bank, 
and  M.  V.  B.  Chase  and  others  bring  error. 
Reversed. 
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R.  C.  Foster  and  A.  B.  Wilkinson,  for  plaln- 
tlirs  in  innoi.  I.  M.  Standif  er  and  Dillard  & 
Muse,  for  defendant  in  error. 

DENMAN,  J.  The  agreed  case  in  the  rec- 
ords shows  that  W.  P.  Rice,  having  furnished 
^14,000,  H.  C.  Young,  $6,000,  O.  D.  Balier, 
fltCOOO,  M.  H.  French,  $6,000,  C.  N.  Seidlite, 
f3,000,  J.  M.  Ford,  $6,000,  P.  B.  Fairbanlts, 
$6,000,  J.  J.  Frey,  $2,000,  G.  B.  Weightman, 
$1,000,  J.  J.  Fairtmnlu,  $3,000,  and  P.  P. 
Lang,  $1,000  of  the  consideration  for  the  pur- 
chase of  nine  tracts  of  land  situated  near 
Denison,  Tex.,  caused  the  same  to  be  convey- 
«d  to  said  P.  E.  Fairbanks,  trustee,  by  deeds 
from  Tarious  parties;  that  said  land  was  so 
^-onveyed  to  the  said  P.  B.  Fairbanks,  trustee, 
for  the  purpose,  and  with  the  intention,  of 
vesting  in  blm,  the  said  trustee,  the  absolute 
title  thereto,  and  in  order  that  the  same 
might  be  l^  him  disposed  of  and  conveyed 
without  the  necessity  of  the  others  Joining 
In  said  conveyances,  and  without  Intending  In 
the  use  of  the  word  "trustee"  in  the  deed 
made  to  him  any  limitations  of  the  titles  to 
said  lands  in  the  said  P.  B.  Falrbanlu,  or  his 
absolute  right  to  sell  the  same,  or  any  part 
thereof,  he  to  be  trustee,  as  between  himself 
and  parties  furnishing  the  money,  "for  the 
purpose  only  of  accounting  for  the  proceeds 
arising  from  any  sale  or  sales  of  said  lands,  or 
any  part  thereof";  that,  in  consideration  of 
one  dollar,  paid  by  said  Fairbanks  to  each  of 
the  parties  famishing  said  consideration,  they 
"did  severally  remise,  release,  and  convey  un- 
to him,  the  said  P.  B.  Fairbanks,  and  to  bis 
-successors  and  assigns,  forever,  all  and  singu- 
lar their  right,  title,  and  interest  In  and  to 
said  lands,  and  every  part  thereof,  to  have  and 
to  hold  the  premises  above  described,  to- 
gether with,  all  and  singular,  the  rights  and 
appurtenances  thereto  in  any  way  belonging 
unto  the  said  Fairbanks,  his  successors  and 
assigns";  that  It  was  agreed  that,  as  between 
the  parties  furnishing  the  consideration  and 
said  Fairbanks,  trustee,  he  "should  not  be 
released  from  his  personal  obligation  to  ac- 
count to  each  of  them,  and  to  their  assigns, 
for  the  proceeds  of  any  sale  or  sales  of  said 
lauds,  or  any  part  thereof,  according  to  their 
respective  Interests  In  such  proceeds";  that 
thereafter,  with  the  consent  of  all  said  par- 
ties, said  trustee  caused  a  large  portion  of 
said  lands  to  be  laid  oft  and  platted  into  lots, 
blocks,  streets,  avenues,  and  alleys,  such 
plats  and  maps  being  duly  recorded,  said 
lands  not  being  within  the  corporate  limits  of 
the  city  of  Denison,  but  adjoining  and  desig- 
nated and  platted,  as  above  stated,  as  an  addi- 
tion thereto,  the  streets  and  alleys  of  said 
city  being  extended  and  duly  opened  and  ded- 
icated through  said  addition  to  the  public  use; 
that  said  trustee,  after  said  subdivision  was 
made,  conveyed  to  different  parties  portions 
of  said  lands,  the  deeds  thereto  being  duly  re- 
corded, but  the  quantity  of  lands  and  the 
number  of  purchasers  and  prices  paid  are  not 
stated.    The  York  County  Savings  Bank  caused 


an  attachment  to  be  levied  on  said  lands  as 
the  property  of  French  and  Rice,  who  liad 
transferred  their  respective  interests  in  said 
trust  to  other  parties,  of  which  transfers  the 
bank  had  no  notice  at  the  time  of  the  levy. 
In  a  proceeding  to  wind  up  said  trust,  and 
divide  the  proceeds  and  unsold  property 
among  the  parties  entitled,  the  bank  claimed 
the  interest  of  French  and  Rice  under  said 
attachment  proceedings,  and  their  said  trans- 
ferees claimed  same  by  virtue  of  said  trans- 
fers. It  is  unnecessary  to  state  the  circum- 
stances showing  how  the  question  arose  In  the 
court  below,  but  It  will  suffice  to  say  that  the 
principal  and  only  question  we  deem  It  neces- 
sary to  determine  is  whether  the  respective 
Interests  of  French  and  Rice  in  said  trust 
were  subject  to  levy  under  a  writ  of  attach- 
ment The  trial  court  decided  the  question  in 
the  negative,  and  rendered  Judgment  In  favor 
of  said  transferees,  but  the  court  of  civil  ap- 
peals decided  it  in  the  affirmative,  and  revers- 
ed the  Judgment  of  the  trial  court,  and  render- 
ed Judgment  for  the  bank.  The  transferees 
assign  as  ei-ror  here  this  ruling  of  the  court 
of  civil  appeals. 

Article  200.  Rev.  St  1895,  provides  that  "the 
writ  of  attachment  may  be  levied  on  such 
property,  and  none  other,  as  is  or  may  be  by 
law  subject  to  levy  under  the  writ  of  execu- 
tion." In  order,  therefore,  to  determine 
whether  the  Interest  of  French  and  Rice  in 
the  trust  was  subject  to  levy  under  the  at- 
tachment, we  must  ascertain  whether  it  was 
subject  to  execution.  Tliat  equitable  inter- 
ests were  not  subject  to  execution  at  com- 
mon law  is  elementary.  In  order  to  enable 
creditors  to  subject  to  the  payment  of  their 
debts  such  Interests  of  their  debtors  in  lands 
as  were  held  by  others  In  trust  for  them, 
the  statute  of  29  Oar.  II.  c.  3,  provided  "that 
•  •  •  it  shall  and  may  be  lawful  for 
every  sheriff  or  other  officer  to  whom  any 
writ  or  precept  is  or  shall  be  directed,  •  •  • 
upon  any  Judgment,"  etc.,  "to  do,  make  and 
deliver  execution  unto  the  party  in  that  be- 
half suing,  of  all  such  lands,  tenements,"  etc, 
"as  any  othei  person  or  persons  •  •  * 
shall  be  seised  or  possessed  in  trust  for  him 
against  whom  execution  Is  so  sued,"  etc. 
In  Doe  V.  GreenhlU,  4  Bam.  &  Aid.  684,  Ab- 
bott, C.  J.,  in  construing  this  statute,  said: 
"This  statute  made  a  change  in  the  com- 
mon law,  and,  up  to  a  certain  extent,  at 
least,  made  a  trust  the  subject  of  Inquiry  and 
cognizance  in  a  legal  proceeding.  We  think  the 
trast  that  Is  to  be  thus  treated  must  be  a  clear 
and  simple  trust  for  the  benellt  of  the  debtor; 
the  object  of  the  statute  appearing  to  us  to 
be  merely  to  remove  the  technical  objection 
arising  from  the  interest  in  lands  being  legal- 
ly vested  in  another  person,  where  it  is  so 
vested  for  the  benefit  of  the  debtor."  In  con- 
struing the  same  statute  enacted  in  New 
York,  Spencer,  C.  J.  (Bogert  v.  Perry,  17 
Johns.  351),  said:  "It  cannot  admit  of  a 
doubt  that  the  statute  embraces  those  cases 
only  where  the  entire  estate  out  of  which  the 
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ase  arises  veeta  In  the  cestui  que  use  In  con- 
aequence  of  his  having  paid  the  whole  con- 
sideration money;  and  I  have  met  with  no 
case  or  dlctnm  countenancing  the  doctrine  of 
a  divided  use  vested  in  the  vendor  and  ven- 
dee;" and  held  that  the  interest  of  the  ven- 
dee in  a  contract  for  the  sale  of  land,  who 
had  paid  only  a  part  of  the  purchase  money, 
was  not  subject  to  execution. 

In  Lynch  v.  Insurance  Co.,  18  Wend.  236, 
Lynch  devised  his  estate  to  executors  in 
trust:  a)  To  pay  debts;  (2)  to  raise  $60,000, 
and  invest  same  in  securities,  and  out  of  the 
Income  thereof  to  pay  his  wife  an  annuity  of 
$3,000,  and  reinvest  the  surplus;  (3)  to  raise 
¥10,000,  to  be  divided  between  two  persons 
named;  (4)  to  divide  the  residue,  real  and 
personal,  equally  between  his  son,  James 
Lynch,  and  seven  others.  In  passing  upon 
the  same  statute.  Nelson,  C.  J.,  said:  "I  do 
not  entertain  a  doubt  that  the  estate  of 
Lynch  under  the  will  Is  an  interest  that  could 
not  have  been  sold  on  execution  within  the 
statute.  It  is  settled  according  to  several  au- 
thorities, and  one  of  them  In  this  court,  that 
the  statute  only  extends  to  clear  and  simple 
trusts  for  the  benefit  of  the  debtor.  Bogert  v. 
Perry,  17  Johns.  Sol,  1  Johns.  Cb.  52;  Doe 
V.  Greenhill,  4  Bam.  &  Aid.  684.  4  Blng.  06. 
In  Bogert  v.  Perry,  Spencer,  O.  J.,  said  that 
It  was  intended  to  subject  to  execution  the 
real  estate  or  hereditaments  of  a  person  hav- 
ing the  entire  Interest  therein,  but  which  was 
nominally  and  formally  vested  In  another. 
The  case  in  Bingham  Is  not  anli&e  the  present 
one.  There  the  lands  were  vested  in  trustees 
in  trust  for  the  judgment  debtor,  subject  to 
£10,000  to  be  raised  for  another,  and  which 
bad  not  yet  been  raised.  The  court  held  that 
the  interest  of  the  cestui  que  trust  was  not 
liable  within  the  statute,  as  It  was  not  sim- 
ply the  debtor's,  but  held  Jointly  with  an- 
other,"—the  person  entitled  to  the  portion  of 
£10,000. 

In  Bristow  v.  McCaU  (1881)  16  S.  O.  545, 
the  testator  devised  his  real  estate  to  execu- 
tors in  trust  for  his  son  and  daughter,  stat- 
ing: "I  hereby  direct  my  executors  to  divide 
my  lands  equally  between  my  son,  B.,  and 
daughter,  0.,  and  permit  each  to  use,  pos- 
sess, and  enjoy  his  or  her  half  in  severalty 
during  his  or  her  natural  life,  and,  after  the 
death  of  either,  that  they  divide  the  share  of 
each  among  his  or  her  children  equally."  The 
executors  divided  the  land,  as  directed,  be- 
tween E.  and  D.,  and  each  went  into  posses- 
sion of  the  share  thus  allotted.  I'bereafter 
E's.  Interest  was  levied  upon  and  sold  under 
execution.  The  court  held  that  the  purchaser 
took  no  title  by  such  sale,  nnder  a  statute 
similar  to  the  one  above  quoted,  saying:  "The 
trust  interest  referred  to,  it  is  true,  is  not 
very  distinctly  defined  in  the  act,  nor  Is  It 
clearly  pointed  out  In  the  decisions.  But  It  is 
concluded  that  it  must  be  a  clear  and  simple 
trust,  and  for  the  benefit  of  the  debtor  alone; 
the  object  of  the  statute  being  merely  to  re- 
BMvethe  technical  objection  arising  from  the 


interest  In  the  land  being  legally  vested  in 
another  person,  where  It  Is  so  vested  for  the 
benefit  of  the  debtor.  Doe  ▼.  Gnenblll,  4 
Bam.  &  Aid.  684;  White  v.  Kavanagh,  8 
Rich.  Law,  393.  A  simple  trost  Is  said  by  the 
authorities  to  be  (Lewln,  Trusts,  21;  Bonv. 
Inst,  i  1900)  a  trust'  corresponding  with  the 
ancient  use,  and  it  exists  where  property  is 
simply  vested  In  one  person  for  the  use  of  an- 
other; and  the  nature  of  the  trust,  not  being 
qualified  by  the  letter,  in  left  to  the  construc- 
tion of  the  law.  A  trust  of  this  kind,  for  the 
benefit  of  the  debtor  alone,  and  not  jointly 
with  others,  would  fall  under  this  section; 
but,  if  others  were  Interested,  that  fact  would 
exclude  the  application  of  the  statute." 

In  Love  v.  Smathers  (1880)  82  N.  C.  369,  A^ 
having  paid  part  purchase  money  for  lands, 
gave  his  note  for  the  balance,  with  B.  and  C. 
as  sureties,  and  had  the  title  made  to  B., 
who  agreed  to  pay  the  Italance  purchase 
money.  It  was  held  that  A.'8  Intereat  was 
not,  under  a  statute  similar  to  the  ones 
above,  a  pure  trust,  subject  to  execution,  but 
was  mixed  with  the  interest  of  B.;  the  court 
saying:  "A  trust  estate  of  a  debtor  in  land 
could  not  be  levied  on  and  sold  under  execu- 
tion until  the  act  of  1812,  nor  under  that  act. 
If  it  was  to  be  raised  by  construction  of  a 
court  of  equity  by  reason  of  fraud,  or  being 
an  express  or  Implied  trust  In  an  honest 
transaction,  unless  the  debtor,  at  the  time 
of  the  sale,  was  in  such  situation  as  to  have 
the  legal  title  decreed  to  him  if  he  were  to 
sue  for  it."  See  Freem.  Ehc'ns  (2d  Ed.)  H 
187,  188;  Mcllvaine  v.  Smith,  96  Am.  De&, 
and  notes  303  to  816. 

We  have  no  statute  In  Texas  similar  to  the 
ones  discussed  in  the  above  cases  expressly 
authorizing  the  sale  of  trust  estates  under 
execution.  Our  statute  in  reference  to  exe- 
cutions, however,  doea  provide  that  "when  a 
sale  has  been  made,  and  the  terms  thereof 
complied  with,  the  ofllcer  shall  execute  and 
deliver  to  the  purchaser  a  conveyance  of  ail 
the  right,  title.  Interest,  and  claim  which  the 
defendant  in  execution  had  In  and  to  the 
property  sold."  Rev.  St  1895,  art  2375.  In 
construing  this  statute  in  1854,  In  the  case 
of  Daugherty  v.  Cox,  13  Tex.  209,  this  court, 
through  Lipscomb,  Justice,  say:  "They  in- 
sist that  under  the  broad  terms  used  of  'in- 
terest' and  'claim,'  an  equitable  interest 
would  be  included.  This  may  be  correct  in 
part  It  may  be  that  an  equitable  claim  to 
title,  or  a  resulting  trust,  may  be  sometimes 
subject  to  sale  by  execution,  and  yet  every 
equity  not  be  subject  to  sale.  If,  for  Instance, 
a  purchaser  had  paid  for  the  land,  and  taken 
a  bond  for  title,  the  land  would  be  subject 
to  execution  against  the  parchaser,  l)ecauae 
there  would  be  nothing  uncertain,  nothing  to 
be  done  on  the  part  of  the  purchaser,  nor  on 
the  part  of  the  vendor,  but  to  make  title.  If, 
however,  other  things  were  to  be  done  by 
the  parties,— as  in  this  case,  a  selection  was 
to  be  made  out  of  a  particular,  but  large, 
tract,— ontll  these  things  were  done,  there 
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wonid  be  no  mch  eqnitj'  to  tmj  partknilax 
land  as  would  make  It  subject  to  the  levy  of 
an  ezecutloD  against  the  holder  of  such  equi- 
ty. ••  •  Citing  Bogert  v.  Perry,  supra. 
It  could  not  be  contended  that  our  statute. 
In  the  article  cited,  went  further  than  the 
statute  of  29  Car.  II.  in  subjecting  equities 
and  trust  estates  to  execution,  and  perhaps 
Its  tenms  would  go  as  far,  but  that  would 
not  be  far  enough  to  subject  sach  an  equity 
as  the  one  claimed  to  be  subject  to  execution 
In  this  case." 

In  Hendricks  v.  Snediker,  30  Tex.  807,  this 
court  questioned  the  validity  ot  an  executl<Hi 
sale  of  the  equitable  interest  of  a  person  in 
lands,  growing  out  of  a  right  to  specific  per- 
formance of  a  voluntary  agreement  to  con- 
vey, followed  by  valuable  improvements 
made  relying  upon  such  agreement;  saying, 
through  Moore,  C.  J.:  "Would  the  equitable 
rights  of  the  party  making  Improvements 
under  such  clrcumstanceii  be  subject  to  levy 
and  sale  under  execution?  The  rights  of 
such  a  party  are  more  or  less  indefinite  and 
uncertain,  until  they  have  been  fixed  by  the 
decree  of  the  court  They  seem  much  more 
In  tbe  nature  of  an  oncertaln  and  undeter- 
mined claim  or  demand  against  the  bolder  of 
tbe  title  to  the  land,  than  a  title  or  interest 
directly  in  it  If  uncertain  interests  of  this 
sort  are  subject  to  sale  under  execution,  evi- 
dently they  must  be  made  at  ruinous  sacri- 
fices to  debtors,  and  without  effecting  the 
purpose  of  tbe  law  lu  satisfying  the  claims 
of  creditors.  The  position  of  such  party  Is 
not  like  that  of  one  holding  under  a  contract, 
with  specific  and  definite  conditions  and  stip- 
ulations. The  right  to  a  decree  in  each  case 
of  this  kind  must  depend  on  its  own  peculiar 
circumstances.  An  equitable  interest  in 
lands  may,  no  doubt,  be  the  subject  of  execu- 
tion sale,  but  this  is  not  tbe  case  in  respect 
to  every  equitable  interest"  On  the  autbor- 
ity  of  this  case,  a  similar  sale  was  held  void 
in  Edwards  v.  Norton,  55  Te.^  UO. 

In  Moser  v.  Tucker,  87  Tex.  94,  26  S.  W. 
1044,  this  court,  through  Stayton,  C.  J.,  say: 
"It  Is  not,  however,  every  interest  in  proper- 
ty a  debtor  may  tiave  right  to,  or  to  acquire, 
that  may  be  subjected  to  sale  under  execu- 
tl<m,  or  otherwise,  for  payment  of  his  debts; 
for  In  many  Instances  his  right  is  so  remote 
and  contingent  that  It  is  deemed  more  likely 
to  subserve  the  ends  of  justice  not  so  to  sub- 
ject It  than  to  take  the  risk  of  sacrifice  of 
contingent  right  by  procedure,  which  will 
most  likely  be  of  no  practical  benefit  to  tbe 
creditor,  or  may  be  ruinous  to  the  debtor." 

Thus  we  see  that  this  court,  being  called 
upon  at  an  early  day  to  determine  whether 
our  statute  authorized  the  levy  of  an  execu- 
tion upon  all  equitable  interests  In  land,  held 
in  Daugheily  v.  Cox,  supra,  that  It  did  not, 
and  that  it  went  no  further  than  the  English 
statute.  This  is  in  accord  with  tbe  construc- 
tion placed  upon  a  similar  provision  else- 
where. Goodwin  V.  Anderson,  5  Smedes  & 
M.  730.    While  this  coun  has  never  under- 


taken to  lay  down  any  general  mle  by  which 
it  might  be  determined  whether  a  given  equi- 
ty could,  under  the  statute,  be  subjected  to 
execution.  It  is  believed  that  Its  decisions  ot 
the  particular  cases  which  have  come  before 
It  are  in  harmony  with  the  current  of  au- 
thority elsewhere,  unless  It  be  different  in 
allowing  the  interest  of  a  purchaser  under 
a  contract  for  sale  of  land,  where  only  & 
part  of  tbe  purchase  money  has  been  paid, 
to  be  thus  subjected.  Mooring  v.  McBride, 
62  Tex.  309;  Bogert  v.  Perry,  17  Johns.  351; 
Hopkins  V.  Carey,  23  Miss.  59;  Hinsdale  v. 
Thornton,  74  N.  0.  167.  Tbe  principle  upon 
which  the  decisions  limiting  the  operation  of 
tbe  statute  to  "a  clear  and  simple  trust  for 
the  benefit  of  the  debtor"  rests  is  f  uUy  rec- 
ognized by  onr  decisions,  and  is  thus  well 
stated  by  Chief  Justice  Moore  In  the  case 
above  cited:  "It  uncertain  Interests  of  this 
sort  are  subject  to  sale  under  execution,  evi- 
dently they  must  be  made  at  enormous  sac- 
rifices to  debtors,  and  without  effecting  the 
purpose  of  the  law  In  satisfying  the  claims 
of  creditors." 

According  to  the  agreed  case  before  us,  tbe 
parties  furnishing  tbe  money  to  purchase  the 
land,  in  tbe  exercise  of  their  legal  rights  to 
make  such  contracts  and  disposition  of  their 
property  as  they  deemed  proi>er,  there  being 
no  claim  of  an  intent  to  injure  creditors  in 
the  creation  of  the  trust,  caused  to  be  vested 
In  the  trustee,  Fairbanks,  tbe  "absolute  ti- 
tle" to  the  property,  with  full  power  of  sale, 
and  provided  that  the  word  "trustee,"  used 
in  the  deed,  with  reference  to  him,  should 
not  have  the  ordinary  effect  of  limiting  his 
title  or  right  to  sell,  but  that  he  was  to  be 
trustee  "for  the  purpose  only  of  accounting 
for  the  proceeds  arising  from  any  sale  or 
sales  of  said  lands,  or  any  part  thereof,"  and 
that  he  "should  not  be  released  from  bis  per- 
sonal obligation  to  account  to  each  of  them, 
and  to  their  assigns,  for  the  proceeds  of  any 
sale  or  sales  of  said  lands,  or  any  part  there- 
of, according  to  their  respective  interests  in 
such  proceeds."  It  is  clear  that  it  was  the 
Intention  of  all  parties  to  so  place  the  entire 
title,  legal  and  equitable,  to  tbe  land  In  tbe 
trustee  that  it  would  be  absolutely  beyond 
the  control  of  either  of  tbe  cestuls  que  trust- 
ent,  such  cestuls  que  trustent  to  have  only 
the  right  to  demand  an  accounting  of  the 
tmsteel  Tbe  legal  effect  of  the  arrange- 
ment way  to  leave  in  each  cestui  que  trust, 
not  any  title,  legal  or  equitable.  In  the  land, 
but  a  mere  right  in  equity  to  demand  an  ac- 
counting of  the  proceeds  of  the  sales  of  tbe 
land.  Doubtless  a  court  of  equity  would.  In 
certain  contingencies  not  contemplated  by, 
or  provided  for  In,  the  agreement  of  tbe  par- 
ties,—such  as  fraud  on  tbe  part  of  the  trus- 
tee, or  a  total  failure  of  the  objects  contem- 
plated by  tbe  trust,  such  as  inability  to  sell 
the  land  for  sufficient  to  defray  probable  ex- 
penses, or  any  other  state  of  facts  justifying 
tbe  dissolution  of  the  trust,— treat  this  mere 
equitable  right  of  demanding  an  accounting 
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under  the  agreement  as  entitling  each  cestui 
que  trust  to  a  participation  In  the  division  of 
the  trust  property  Itself  upon  such  dissolu- 
tion; but,  in  the  absence  of  such  a  contin- 
gency, equity  could  not  recognize  the  ceetul 
que  trust  as  having  any  interest  in  the  land, 
as  such,  without  doing  violence  to  the  lawful 
agreement  by  which  the  cestuls  que  trustent 
and  the  trustee,  respectively,  restricted  and 
regrnlated  the  rights  of  each  party  interested 
tn  the  trust,  and  without  which  It  probably 
would  not  have  been  created.  We  have 
found  no  case  holding  such  an  interest  sub- 
ject to  execution,  and  to  so  hold  would  be 
going  beyond  the  authorities.  It  is  not 
claimed  that  any  such  contingency  had 
arisen  at  the  time  of  the  levy.  We  are  there- 
fore of  the  opinion  that  the  equitable  inter- 
ests of  French  and  Rice  in  the  trust  were 
not  subject  to  the  levy,  and  that  they  could 
have  been  reached  only  by  an  equitable  pro- 
ceeding for  that  purpose.  Hinsdale  v.  Thorn- 
ton, 75  N.  C.  382;  Mcllvalne  v.  Smith,  42  Mo. 
45,  97  Am.  Dec.  295,  and  note.  We  are  not 
called  upon  to  determine  whether  the  levy 
would  have  been  valid  if  such  a  contingency 
as  would  have  Justified  a  court  of  equity  In 
dissolving  the  trust  had  arisen  before  the 
time  of  the  levy.  We  have  only  considered 
the  case  presented.  We  regard  article  2291, 
Rev.  St.  1879,  as  restricting  the  right  of  levy 
on  such  trusts  as  would  be  otherwise  liable, 
and  not  as  granting  any  additional  rights  to 
levy.  The  Judgment  of  the  court  of  civil  ap- 
peals will  be  reversed,  and  the  Judgment  of 
the  trial  court  will  be  affirmed. 

BROWN,  J.,  not  sitting. 


TEXAS  &  P.  RT.  CO.  v.  BRBADOW  et  al. 
(Supreme  Court  of  Texas.     June  18,  1896.) 

Railroad  Cohpasibs  —  Injuribs  to  Ferson  ok 
Track. 
The  contributory  negligence  of  a  pedes- 
trian, in  placing  himself  in  a  dangerous  posi- 
tion, by  walking  upon  a  railway  track,  will  pre- 
vent a  recovery  for  his  death,  caused  by  being 
struck  by  a  train,  provided  those  in  charge  of 
the  train  did  not  actually  see  his  danger,  though 
they  could  have  done  so,  by  the  exercise  of  rea- 
sonable diligence,  in  time  to  have  avoided  injury 
to  him. 

Error  to  court  of  dvU  appeals  of  Fourth 
supreme  judicial  district  « 

Action  by  Johanna  Breadow  and  others 
against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  judgment  of  the  court  of 
civil  appeals  (35  S.  W.  490)  affirming  a  judg- 
ment for  plaintiCT,  defendant  brings  error. 
Reversed. 

Alexander,  Clark  &  Hall  and  T.  J.  Free- 
man, for  plaintiff  In  error.  Leake,  Henry  & 
Reeves,  W.  0.  Klmbrough,  and  Dudley  G. 
Wooten,  foi  defendant  In  error. 

DENMAN.  J.  Defendant  In  error  sued 
plaintiff  In  error  to  recover  damages  for  In- 


juries inflicted  upon  her  husband,  Fred 
Breadow,  March  7,  1892,  resulting  In  his 
death.  So  far  as  it  bears  upon  the  ques- 
tion, we  give  the  substance  of  the  testimony. 
Paul  Lake  testified  for  plaintiff:  "Breadow 
left  me  directly  after  the  switch  engine 
passed.  He  went  straight  across  to  the 
main  track,  and  walked  down  the  middle, 
between  the  main  track  and  passing  track. 
At  the  time  I  was  working  there,  that  was 
all  level,  and  pec^le  used  to  walk  between 
the  two  tracks.  The  path  was  like  a  snake, 
you  know,— Just  wherever  they  walked.  It 
would  go  along  in  the  center  a  piece,  and 
then  go  to  the  side.  It  Is  all  level  around 
about  the  depot,  on  both  sides.  There  Is  a 
towpath  commences  up  there  at  the  shanty, 
and  It  goes  from  one  track  over  to  the  other. 
Just  like  a  snake,  between  main  and  passing 
track.  At  the  time,— the  time  that  Breadow 
got  killed,— the  towpath  was  right  close  to 
the  rail  there,  next  to  passing  track.  Right 
opposite  where  I  was  the  path  ran  In  the 
center.  Below  where  I  was  standing  the 
path  ran  over  close  to  the  rail  of  the  pass- 
ing track.  Just  about  on  top  of  the  ends 
of  the  ties—  The  ends  of  the  ties  are  about 
a  foot  outside  the  rail,  and  the  dirt  was 
just  as  high  as  the  ra.il,  and  people  would 
walk  along  tbeire.  When  Breadow  left  me 
he  went  right  down  that  way.  He  went 
straight  across  to  the  path  when  he  left 
me.  After  he  left  me  a  freight  engine,  and 
some  cars  behind  It,  went  by  me;  and  I 
was  kneeling  on  the  rail  on  the  rip  track, 
looking  under  some  cars,  and  about  the 
time  I  looked  under  I  heard  a  yell,  and  I 
looked  around  and  I  saw  Breadow  falling. 
After  Breadow  left  me  I  kneeled  down  on 
the  rail  to  look  under  the  cars.  The  freight 
engine  that  passed  me  after  Breadow  left 
came  from  Ft.  Worth,  and  after  she  had 
passed  about  a  minute  or  so  I  heard  a  yell, 
and  looked  around  and  saw  Breadow  fall- 
ing. The  freight  engine  came  from  the 
west,  and  was  going  east  It  was  on  the 
passing  track.  It  was  about  a  half  a  minute 
after  it  passed  that  1  heard  the  yell,— prob- 
ably not  so  long.  When  I  heard  the  yell  I 
ran  down  there.  I  was  kneeling  down  when 
I  heard  the  yell,  and  then  I  looked  down 
to  where  Breadow  was,  east  of  there,  and 
saw  Breadow  falling  down.  The  cause  of 
Breadow  falling  was  that  the  beams  of  the 
engine  struck  him  in  the  back,— the  front 
timber  of  the  engine  struck  him  in  the  back. 
When  I  saw  Breadow  fall  down  he  was 
facing  east  At  the  time  It  struck  Breadow 
the  engine  was  going  pretty  fast,— about 
twelve  miles  an  hour.  The  fireman  and  a 
brakeman  were  on  the  engine  at  the  time. 
The  brakeman's  name  was  Weller.  •  •  • 
When  Breadow  left  me,  and  started  down 
east,  he  was  going  home.  He  went  in  the 
path  I  have  described.  I  did  not  see  bini 
walking  In  the  path,  but  I  think  he  did, 
though.  The  last  time  I  saw  him  he  got 
1  right  over  here  between  main  and  passing 
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tracks,  In  the  path,  and  then  I  did  not  pay 
any  attention  to  him  until  I  beard  him  yelL 
The  last  time  I  saw  him,  he  had  gotten  over 
In  the  path;  but,  between  that  time  and 
when  I  heard  him  yell,  I  don't  know  where 
he  went  It  is  about  18  or  20  feet  from 
where  I  was  over  to  that  path.  ♦  •  • 
That  was  a  broad  way  between  the  main 
and  passing  trade,— nine  or  ten  feet  wide. 
About  three  pec^Ie  could  stand  abreast  in 
that  space  when  a  train  was  passing.  •  •  * 
I  did  not  halloo  to  Breadow,  or  give  him  any 
signal.  I  did  not  know  he  was  in  any  dan- 
ger. He  had  plenty  of  room  there  to  keep 
out  of  danger,  and  I  supposed  he  would 
keep  out  of  danger.  When  the  engine  that 
struck  Breadow  passed  me  the  men  on  It 
were  looking  out  tbe  window,  with  their 
faces  to  the  south.  One  of  them  was  stand- 
ing facing  south  in  the  gangway.  The  gang- 
way is  the  place  between  the  cab  and  the 
tender.  The  other  man  was  on  the  Isoz, 
and  he  was  also  facing  south.  That  was  be- 
fore they  struck  Breadow,— about  a  half 
a  minute  before."  Calvin  Wilson,  for  plain- 
tiff, testified^  "Breadow  was  walking  be- 
tween the  passing  track  and  tbe  main  track. 
1  was  noticing  Breadow  before  the  engine 
got  ten  feet  from  him,  and  then  I  saw  it 
was  going  to  strike  him,  and  before  I  could 
halloo  it  struck  him.  It  was  Just  a  small 
jump  between  the  rails  of  the  two  tracks. 
Breadow  was  walking  tolerable  close  to  the 
rail  next  to  the  passing  track.  That  tow- 
path  is  Just  a  footpath,  and  everybody  passes 
up  and  down  on  It  I  have  seen  thousands 
and  thousands  of  people  walking  on  that 
path.  I  cannot  tell  who  was  on  the  engine 
that  struck  Breadow.  I  never  did  notice  but 
one  man  on  that  engine,  and  he  was  stand- 
ing between  the  engine  and  the  tender,  in 
the  gangway.  That  is  where  be  was  when 
I  noticed  him.  He  had  his  face  over  to- 
wards Katie  Thomas'  house,  south  of  there. 

•  •  •  The  towpath  is  between  the  main 
track  and  the  passing  track.  Breadow  was 
closest  to  the  passing  track.  At  that  time 
that  path  was  not  straight,  but  they  liave 
straightened  it  now.  It  ran  first  in,  and 
then  out    The  path  was  not  a  straight  line. 

*  *  *  I  was  on  Indiana  street  at  the  time 
of  the  accident  •  •  *  From  the  time  I 
first  observed  Mr.  Breadow,  he  was  going 
east.  I  saw  him  all  the  time  from  the  time 
I  first  saw  him  until  he  was  struck.  •  •  * 
I  did  not  see  him  look  back  in  the  direction 
of  the  engine.  He  could  have  seen  it  if  he 
had  looked  back.  *  *  *  As  near  as  I  can 
-come,  the  distance  from  rail  to  rail,  from 
the  passing  track  to  the  main  track,  where 
that  path  was,  was  something  like  seven  or 
eight  feet  at  that  time.  I  don't  know  that 
the  width  of  that  path  has  been  changed 
any,  but  it  is  straightened  up  now,  and  it  is 
level.  That  space  between  those  tracks  was 
level  and  smooth.  Just  like  that  fioor  out 
there.  There  was  plenty  of  room  for  Bread- 
ow to  stand  in  there,  with  trains  passing  in 


both  directions.  I  have  seen  people  stand- 
ing In  there,  with  trains  going  in  both  di- 
rections. That  path  was  smooth,  and  about 
even  with  the  rails.  I  did  not  give  Breadow 
any  signaL  The  reason  I  did  not  is  simply 
because  the  engine  struck  him  before  I  had 
time.  I  had  no  idea  the  engine  was  going 
to  strike  him  until  it  did.  When  it  got  about 
ten  feet  from  him  I  was  Just  fixing  to  halloo, 
when  it  struck  him.  •  •  *  The  engine 
was  about  SO  or  60  feet  above  tbe  water  tank 
when  I  first  observed  it;  that  is,  the  en- 
gine was  west  of  the  water  tank  when  I  first 
saw  it,  and  Mr.  Breadow  was  above  the 
water  tank.  •  •  •  The  space  between  the 
main  track  and  the  passing  track  is  about 
8  or  9  feet  wide.  When  I  say  'towpath,' 
I  mean  that  there  is  a  main  track  and  a 
passing  track,  and  between  these  two  tracks 
is  what  I  call  the  'towpath.'  That  path  is 
eight  or  nine  feet  wide.  People  walk  all  in 
between  there,  and  they  ride  these  bicycles 
in  there.  There  is  a  beaten  track  there, 
near  tbe  end  of  the  rail,  about  she  or  seven 
feet  wide,  it  looks  to  me  like.  It  is  six  or 
seven  feet  wide  between  the  tracks.  It  has 
been  straightened  up  since,  but  at  that  time 
it  was  not  straight  It  IS  nearer  at  some 
places,  and  further  out  at  others.  I  mean 
to  say  that  the  path  was  zigzag.  The  entire 
track  has  been  straightened  up.— the  road- 
bed, and  everything  of  that  kind.  At  the 
time  of  this  accident  the  space  between 
those  tracks  was  eight  or  nine  feet  The 
place  where  people  usually  walked  was 
about  six  feet  wide.  The  place  where 
Breadow  was  walking  when  he  was  struck 
was  the  place  where  people  usually  walked." 
Weller,  the  only  employ^  of  defendant  In 
charge  of  the  engine  who  is  claimed  to  have 
seen  Breadow  before  he  was  struck,  testified 
for  defendant  by  deposition:  "As  we  were 
going  east  on  the  passing  track,  Breadow 
was  struck  by  tbe  engine  a  few  feet  east 
of  the  water  tank.  When  I  first  saw  Bread- 
ow he  walked  aronnd  the  east  end  of  some 
cars  that  were  standing  on  the  rip  track,  not 
far  west  from  the  water  tank.  He  walked 
onto  the  rip  track  and  the  main  track,  walk- 
ing on  tbe  main  eastward.  When  I  last  saw 
him  from  our  engine,  on  the  passing  track, 
he  was  about  forty  or  fifty  feet  ahead  of 
us,  walking  on  the  main  track.  I  did  not 
see  him  walk  from  the  main  track  to  the 
passing  track,  where  he  was  struck.  I  heard 
some  one  calling  from  the  south,  and  looked 
in  that  direction,  and  Just  about  that  time 
I  went  over  to  the  south  side  of  the  engine 
to  see  if  the  switch  had  been  properly 
thrown;  and  Just  after  that,  from  the  hal- 
looing, I  discovered  that  some  one  had  been 
struck  by  the  engine.  I  did  not  know  Bread- 
ow was  in  danger  of  being  struck  until  after 
he  was  struck.  I  thought  he  was  on  the 
main  track,  and  did  not  know  he  had  passed 
over  to  the  passing' track,  that  we  were 
running  on.  No  one  on  the  engine  knew  of 
Breadow's  danger  of  being  struck  until  after 
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be  was  strnck.  I  did  not  observe  bis  dan- 
ger, because  I  was  looking  to  tbe  aontb,  as 
to  one  of  the  switches  and  he  was  on  tbe 
north  side  of  tbe  track  upon  wblcb  we  were 
running.  •  •  •  Breadow  was  injured  by 
going  from  tbe  main  track  to  a  point  so 
near  tbe  passing  track  that  our  engine 
struck  him,  the  tracks  being  about  ten  feet 
apart  His  foot  was  mashed  ofC,  and  bis 
l)ack  was  hurt.  I  saw  talm  immedately 
after  he  was  Injured.  As  soon  as  we  found 
that  some  one  had  been  struck,  we  stopped 
the  engine.  I  Jumped  off,  and  ran  around, 
and  found  Breadow  on  the  ground  Injured, 
as  already  stated.  He  was  conscious,  and 
could  talk.  When  I  went  to  blm,  I  asked 
him  bow  in  the  world  he  got  run  over,  and 
be  stated  that  be  thought  our  engine  was 
on  tbe  main  track,  and  stepped  over  towards 
the  passing  track  to  get  out  of  the  way  of 
the  engine,  when  It  struck  htm.  *  *  *  I 
did  see  Breadow  step  out  from  behind  the 
cars  onto  tbe  rip  track,  and  then  onto  the 
main  track.  He  was  in  no  danger  of  being 
run  over  when  I  last  saw  him  on  the  main 
track." 

The  court,  among  other  things  not  necessary 
to  mention,  after  defining  contributory  n^li- 
gence,  charged  the  Jury  as  follows:  "If  you  be- 
lieve from  the  evidence  that  such  contributory 
negligence  directly  contributed  to  tbe  accident, 
then  plaintifT  could  not  recover  herein,  unless 
you  further  believe  from  the  evidence  that  the 
persons  in  charge  of  the  engine  at  tbe  time 
saw  tbe  dangerous  position  of  Breadow  in  time 
to  have  avoided  the  accident,  and  failed  to 
make  any  efTort  to  do  so,  In  whicb  case  the 
plaintifT  would  be  entitled  to  recover."  Plain- 
tiff in  error  complains  here,  by  proper  assign- 
ment, that  the  court  of  civil  appeals  erred  in 
overruling  Its  assignment  of  error  in  tliat  court 
to  the  effect  that  the  trial  court  erred  in  giv- 
ing such  charge,  because  tbe  evidence  did  not 
Justify  it 

If  defendant  through  the  parties  in  charge 
of  the  engine,  knew  of  Breadow's  peril  In  time 
to  have  avoided  same,  such  knowledge  Imposed 
upon  It  the  new  duty  of  using  every  means 
then  within  its  power,  consistent  with  the 
safety  of  the  engine,  to  avoid  running  him 
down;  and  a  failure  so  to  do  would  render  It 
liable,  notwithstanding  he  may  have  been  guilty 
of  contributory  negligence  In  being  exposed  to 
the  peril.  This  new  duty  and  liability  for  Its 
breach  Is  imposed,  upon  principles  of  humanity 
and  public  policy,  to  prevent  what  would  other- 
wise be,  as  far  as  civil  liability  Is  concerned, 
the  licensed  destruction  of  persons  negligently 
exposing  themselves  to  perIL  The  same  prin- 
ciple of  law  which,  on  groimda  of  public  pol- 
icy, will  not  permit  a  person  to  recover  when 
his  own  negligence  has  proximately  contributed 
to  the  injury,  will  not  permit  the  party  who 
has  inflicted  tbe  injury  In  violation  of  such 
new  duty  to  defend  upon  the  ground  of  such 
negligence.  The  principle,  however,  has  no  ap- 
plication in  tbe  absence  of  actual  knowledge, 
on  the  part  of  tbe  person  Inflicting  the  Injury, 


of  the  peril  of  the  party  Injured  in  time  to 
avoid  the  injury  by  tbe  use  of  the  means  and 
agencies  then  at  hand.  If  he  bad  no  sucb 
knowledge,  the  new  duty  was  not  Imposed, 
though  It  be  clear  that  by  tbe  exercise  of  rea- 
sonable care  he  might  have  acquired  same. 
The  burden  of  proof  was  upon  plaintiff  In  this 
case,  in  order  to  recover  for  a  breach  of  such 
new  duty,  to  establish,  not  that  tbe  employes 
might,  by  the  ex-ircise  of  reasonable  care,  have 
acquired  sucb  knowledge,  but  that  they  actually 
possessed  It  We  are  of  the  opinion  that  there 
Is  no  evidence  In  this  record  from  which  the 
Jury  could  have  rightfully  found  that  they  had 
enich  knowledge.  Lake  admitted  that  he  "did 
not  see  him  walking  bi  the  path,"  and  said: 
"Tbe  last  time  I  saw  him  he  got  right  over 
here  between  the  main  and  passing  tracks  In 
the  path,  and  tben  I  did  not  pay  any  attention 
to  blm  until  I  beard  blm  yell.  The  last  time 
I  saw  him,  he  had  gotten  over  in  tbe  path, 
but  between  that  time  and  when  I  heard  him 
yell,  I  don't  know  where  be  went."  The  evi* 
dence  of  this  witness  would  clearly  not  au- 
thorize the  jury  to  find  that  when  Weller  after- 
wards saw  Breadow,  40  or  50  feet  In  front  of 
the  engine,  tbe  latter  was  walking  bo  near  the 
passing  track  as  to  be  In  danger  of  being  struck 
by  tbe  engine.  They  would  have  no  right  to 
presume  that  he  continued  to  walk  In  the 
crooked  path  which  this  witness  speaks  of  un- 
til he  reached  the  point  where  Weller  saw  him, 
40  or  50  feet  In  front  of  the  engine,  when  the 
whole  space  between  the  ties  was  smooth  and 
level,  or  that  at  such  point  such  path  ran  so 
near  the  track  as  to  place  him  in  Imminent 
danger  of  being  struck  by  the  engine.  The 
testimony  of  plalntlfTs  other  witness,  Wilson, 
also  falls  to  give  the  Jury  any  ground  for  find- 
ing that  when  Breadow  was  40  or  50  feet  In 
front  of  the  engine,  which  is  the  only  place  the- 
evidence  tends  to  show  that  tbe  employes  oper- 
ating the  engine  saw  him,  he  was  so  near  tbe 
tradE  as  to  be  in  danger  of  being  struck.  He 
discards  the  theory  advanced  by  the  witness 
Lake  of  the  path  being  narrow,  as  If  made  by 
pedestrians  walking  contlnuotisly  over  the  same 
route,  but  says,  "When  I  say  towpath,'  I  mean 
that  there  la  a  main  track  and  a  passing  track, 
and  between  these  two  paths  Is  what  I  call  tbe 
'towpath.'  That  path  is  eight  or  nine  feet 
wide.  People  waflsed  in  between  tbere,  and 
they  ride  these  bicycles  In  tbere.  Tbere  Is  a 
beaten  track  there  at  the  end  of  the  rail,  about 
six  or  seven  feet  wide,  it  looks  to  me  like,"  etc. 
According  to  this  witness,  who  placed  himself 
"75  or  SO  yards"  from  Breadow,  the  latter 
might  have  been  anywhere  between  the  two 
tracks  at  the  time  the  engine  was  "40  or  50 
feet"  behind  him,  when  Weller  claims  to  have 
seen  him.  Thus  we  see  that  there  is  nothing 
In  the  testimony  of  these  two  witnesses  au- 
thorizing the  Jttiy  to  find  that,  at  the  time  Wel- 
ler claims  to  have  seen  Breadow,  he  was  In 
dangerous  proximity  to  the  track,  and  there- 
fore that  he  was  then  In  peril.  If,  as  all  the 
evidence  shows,  the  employee  then  ceased  to 
observe  him,  and  were  looking  south  when 
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Breadow  and  tbe  engine,  creeping  upon  blm, 
were  going  east,  it  follows  tliat  there  was 
no  testimony  aathorizing  tbe  Joiy  to  find  that 
tliey  had  actual  knowledge  of  his  peril,  and 
therefore  the  coiu-t  erred  in  submitting  that 
issue  to  the  Jury.  We  hare  discussed  the  ques- 
tion upon  the  proposition  submitted  by  defend- 
ant In  error,  that  the  jury  had  the  right  to  ac- 
cept as  true  the  testimony  of  Lake  and  Wilson, 
which,  however,  does  not  tend  to  show,  but  to 
negative  the  fact,  that  any  employ^  on  the  en- 
gine ever  saw  Breadow,  for  they  say  they  were 
looldng  south  all  ttie  time,  and  to  reject  all  of 
the  evidence  of  Weller,  except  the  isolated 
statement  that  be  saw  Breadow  40  or  50  feet 
in  front  of  tbe  engine. 

It  is  not  necessaiT  to  discuss  tbe  yarioos 
other  assignments,  as  tbe  questions  will  many 
of  them  not  probably  arise  on  another  trial,  and 
the  special  charges  will  probably  be  reformed 
to  avoid  tbe  objections  urged  thereto  as  justi- 
tylog  tbeb:  refusal.  Railway  Co.  r.  McGlam- 
ory  (recently  decided  by  this  court)  35  S.  W. 
1058.  Fot  the  error  above  indicated  the  judg- 
ments of  the  court  of  civil  appeals  and  tbe 
trial  court  are  reversed,  and  tbe  cause  re- 
manded. 


SHELDON  V.  MILMO  et  al. 

(Supreme  Court  of  Texas.     June  18,  1886.) 

8PA5ISB  Gbast— Approval  o»  Imtesdente— Nb- 

CE88ITT  —  DeCREB  OF  TBE  CORTES  —  ANMOL- 
JIBST— HCBUC  0»HC«B8— PrESUIIPTIOK  OF  AU- 
THORITY. 

1.  By  virtue  of  the  royal  ordinance  of 
Spain  issued  on  Deceml)er  4,  ITSS.intendencias 
were  created  in  New  Spain  and  the  intendontea 
were  given  exclusive  power  over  the  sale,  com- 
uosition,  and  distribution  of  the  royal  lands. 
Mexico  was  divided  into  12  intendencias,  with- 
in one  of  whicii  Texas  was  afterwards  inclnded. 
By  a  decree  of  the  cortes  (page  56)  dated  Janu- 
ary 4,  1813,  enacted  for  the  express  pntpose  of 
reducing  public  lands  to  private  dominion,  pro- 
vision was  made  for  the  sale  and  distribution 
of  such  lands,  and  their  distribution  was  placed 
under  tlie  control  of  the  aynntamientos  of  the 
respective  municipalities,  with  tbe  approval  of 
the  provincial  deputations.  In  1814,  upon  his 
restoration,  the  king,  Ferdinand  VII.,  issued  a 
mauifesto  declaring  tbe  constitution  and  decrees 
of  the  cortes  void,  but  provided  that,  in  rela- 
tion to  political  and  administrative  matters,  the 
aynntamientos  should  remain  as  they  were 
then  until  the  restoration  of  the  system  prevail- 
ing before  tbe  recent  innovations.  Held,  that 
the  approval  of  an  intendente  was  not  neces- 
sary to  a  grant  of  public  lands  in  Mexico  in 
1816. 

2.  The  royal  cednia  of  Angust  22,  1814, 
placing  proprios  under  the  jurisdiction  of  the 
king's  council,  and  annulling  the  decrees  of  the 
cortes  in  so  far  as  the  administration  of  that 
branch  of  the  public  service  was  thereby  affect- 
ed, did  not  annul  the  decree  of  the  cortes  of 
January  4,  1813,  relating  to  the  sale  and  dis- 
tributi«n  of  public  lands,  as  tbe  word  "proprios" 
means  the  productive  lands,  the  usufruct  of 
which  had  been  set  apart  to  the  several  mn- 
nicipalities  for  the  purpose  of  defraying  the 
charges  of  their  respective  governments.  The 
unappropriated  royal  domain  is  designated  as 
"baldios  a  realengos." 

8.  Nor  was  said  decree  of  the  cortes  of 


January  4,  1813,  abrogated  by  the  royal  cednia 
of  July  8, 1814.  "by  which,"  as  its  title  declared, 
"is  explicitly  annulled  the  seventh  article  of  the 
decree  of  the  cortes  of  September  13,  1818,  and 
the  ancient  municipal  arbitrlos  are  commanded 
to  be  re-established,  with  whatever  else  is  ex- 

Sressed,  and  wherein  the  king  declared,  "I  have 
eemed  proper  to  annul  explicitly  article  7  of 
the  decree  of  the  cortes  of  the  13th  of  Septem- 
ber, 1813,  and  to  command  that  the  ancient 
municipai  arbitrios  conceded  to  the  towns  in 
order  to  provide  for  their  urgent  demands  be 
re-established  on  the  footing  on  which  they 
were  in  the  year  1808,  with  the  inclusion  of 
that  awarded  [or  provided  as  a  resource]  upon 
the  baldios  which,  by  the  other  decree  of  the 
same  cortes,  of  the  4th  of  January  of  the  same 
year,  1813,  were  directed  to  be  sold  and  distrib- 
uted." 

4.  A  Spanish  grant  to  land  in  Texas  was 
executed  in  1816  by  the  justice  of  Palafoz  pur- 
suant to  the  decree  of  the  governor  of  Mon- 
ctova.  Held,  that  it  will  be  presumed  that  the 
officers  executing  and  directing  tbe  execution 
of  the  same  had  authority  to  do  so. 

5.  The  documents  evidencing  the  grant  suf- 
ficiently established  the  extension  of  the  final 
title  where  it  appeared  that  the  applicant  pray- 
ed the  governor  that  he  might  be  placed  in  law- 
ful juridical  possession  of  the  lands,  and  that 
the  governor  directed  the  justice  to  issue  to  him 
the  documents  for  which  be  made  application, 
and  that,  pursuant  to  said  order,  the  ofiicer  ad- 
judicated to  him,  and  gave  him  possession  of, 
the  land,  and  ordered  that  "he  be  not  despoiled 
of  it,"  and  that  "he  may  make  such  use  thereof 
as  he  deems  proper,  unto  him,  his  children  and 
assigns,"  though  the  document  was  not  written 
on  stamped  paper,  as  that  merely  affected  the 
proof  of  its  execution. 

Error  to  court  of  civil  appeals.  Fourth  su- 
preme judicial  district 

Trespass  to  try  title  by  Thomas  C.  Sheldon 
against  Daniel  Milmo  and  others.  A  judg- 
ment for  defendants  was  affirmed  by  tbe 
court  of  civil  appeals  (29  S.  W.  832),  and 
plaintiff  brings  error.     Reversed. 

Bethel  Ooopwood  and  Walton  &  HIU,  for 
plaintiff  In  error.  J.  O.  Nicholson,  for  de- 
fendants hi  error. 


aAINBS,  C.  J.  This  was  an  action  or 
trespass  to  try  title,  brought  by  tbe  plaintiff 
in  error  against  defendants  in  »ror  to  re- 
cover a  portion  of  a  tract  of  land  claimed 
by  tbe  former  under  an  alleged  Spanish 
grant.  The  defendants  claimed  title  by  vir- 
tue of  certain  patents  issued  by  the  state  of 
Texas.  Tbe  case  was  tried  without  a  Jury, 
and  resulted  in  a  judgment  In  favor  of  tbe 
defendants.  There  was  an  appeal  to  the 
court  of  civil  appeals  upon  tbe  conclusions  of 
fact  and  law  filed  in  the  trial  court,  no  state- 
ment of  facts  having  been  prepared  and 
made  a  part  of  the  record.  The  court  of 
drll  appeals  rendered  a  Judgment  of  affirm* 
ance,  and  to  reverse  that  judgment  the  writ 
of  error  from  this  court  has  been  applied  for 
and  obtained. 

In  his  conclusions,  tbe  trial  Judge  found, 
among  other  facts  not  necessary  to  recite: 

"(1)  That  in  1816  Jose  Manuel  Garcia  ob- 
tained a  grant  from  Jose  Rafael  Enrlquez, 
tbe  Justice  at  Palafox,  to  two  sitios  of  land, 
said  grant  being  as  follows,  to  wit: 
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Two  Reals. 

[Se^l  of   Third  Stamp— Two  RealSH- Years, 

Spain.]     eighteen    hundred    and    fourteen 
and  fifteen. 

"  To  His  Honor  the  Governor:  Don  Man- 
uel Garcia,  captain  of  mlUtla,  and  a  resident 
of  the  town  of  Palafoz,  with  the  greatest 
due  respect  and  submission  would  appear 
before  you  and  say  that  I  have,  for  about 
fouileen  years,  claimed  and  possessed  as  my 
own  two  sitlos  of  pasture  lands,  of  about 
one  league,  at  a  distance  of  a  quarter  of  a 
league  from  said  town,  on  an  eastern  course, 
where  I  hare  opened  a  rancho,  with  dwell- 
ing houses,  pens,  and  fence,  within  a  paa- . 
ture  ground  formed  by  the  bends  of  the  Ulo 
Grande,  where  I  raise  crops  according  to  the 
seasons;  and  inasmuch  as  it  is  not  my  In- 
tention to  abandon  it,  notwithstanding  the 
enormous  damages  I  have  experienced  from 
the  savage  Indians,  and  wish  to  secure  It 
as  a  lawful  possession,  I  request  that  you 
be  pleased,  If  you  consider  It  Just,  to  order 
that  I  be  placed  In  the  lawful  juridical  pos- 
session of  said  lands,  and  that  the  proper 
testimonlo  of  it  be  given  to  me.  Therefore, 
I  request  and  pray  that  you  be  pleased  to 
accede  to  my  petition,  wherein  I  shall  receive 
favor  and  justice.  I  swear  that  I  do  not 
act  maliciously,  and  the  requisites,  etc. 

"  'City  of  Monclova,  the  20th  of  February, 
1818.  Jose  Manuel  Garcia. 

"  'Monclova,  February  22,  1816. 

"  'In  consideration  of  the  merit  acquired 
by  the  petitioner  by  improving  and  settling 
the  tract  of  land  which  he  mentions,  and 
having  possessed  it  several  years,  notwith- 
standing the  evident  risk  from  savage  Indi- 
ans, the  justice  of  Palafox  will  Issue  to  him 
the  respective  documents  for  which  be  makes 
application.  Adam. 

"  Town  of  San  Jose  de  Palafox,  April  20, 
1816. 

"'In  conformity  to  the  superior  decree  of 
the  governor  of  Monclova,  Don  Francisco 
Adam,  extended  on  the  margin  of  the  peti- 
tion, let  there  be  given  to  the  petitioner  the 
sltios  of  pasture  land  which  Is  formed  by  the 
bends  of  the  Rio  Grande,  where  he  raises 
his  re8i>ectlve  crops,  to  which  effect,  I,  the 
subdelegate  of  this  town,  Jose  Rafael  En- 
riquez,  will  proceed  to  the  examination  and 
survey  of  the  same,  aa  Is  stated  by  the  party 
In  his  petition.  This  I  have  ordered  by  this 
decree,  signed  by  me,  the  said  judge,  and  my 
assisting  witnesses,  with  whom  I  act  in  de- 
fault of  a  notary  public,  there  being  none 
according  to  law,  which  I  certify.  In  the 
same  town,  same  day,  month,  and  year,  I, 
the  same  judge,  and  my  assisting  witnesses, 
jointly  with  the  party  Interested,  Don  Man- 
uel Garcia,  proceeded  to  the  tract  of  land 
Indicated,  in  which  I  placed  him  in  posses- 
sion,— the  boundaries  whereof  run  from  the 
town  tract  (egldos)  on  the  west,  from  the 
narrows  (la  angostura),  and  on  the  east  to 
the  Llave  creek;  on  the  south  it  adjoins  the 


bends  (ancones),  which  I  did  also  adjudicate- 
to  him,  and  gave  him  possession  thereof 
without  leaving  any  room  to  be  occupied  by 
another;  and  on  the  north  to  Santa  Isabel 
creek,  giving  him  likewise  possession  of  the 
dwelling  houses  and  pens  situated  on  the 
high  ground  on  the  same  valley  (vega)  where 
the  said  bends  exist.  By  virtue  of  what  has 
been  practiced  in  the  name  of  the  king,  our 
lord,  whom  God  save,  I  order  that  he  be  not 
despoiled  of  said  tract  of  land  without  a 
previous  hearing  and  having  forfeited  it  by 
due  course  of  law,  to  be  protected  in  it  with- 
out prejudice  of  a  third  party  or  another 
representing  a  better  right  thereto,  as  being 
entitled  to  the  same  for  his  meritorious  serv- 
ices, and  henceforth  and  forever,  he  may 
make  such  use  thereof  as  he  deems  proper, 
unto  him,  his  children  and  assigns.  And  for 
its  perpetuation,  I  give  him  the  present  orig- 
inal title  of  possession,  with  assurance  of 
transcribing  a  literal  testimonlo  of  it  when- 
ever the  proper  paper  is  on  hand,  there  being 
none  at  present  in  the  revenue  office;  I,  the 
said  judge,  and  my  assisting  witnesses  sign- 
ing hereto  in  default  of  a  notary  public,  there 
being  none  according  to  law,  which  I  certify. 
"  'Jose  Rafael  Enrlqnez. 

"  'Assisting:     Francisco  de  Errera. 

"  'Assisting:    Jose  Marfia  Gongalez.' 

"(2)  That  In  1818  the  said  Garcia  convey- 
ed this  land  to  Don  Rafael  Enriquez  by  a 
conveyance  written  on  the  same  sheet  as  the 
grant. 

"(3)  That  Rafael  Enriquez  conveyed  tbl» 
land  to  F.  Gilbeau  and  Volney  E.  Howard, 
and  that  plaintiff  by  good  and  valid  deeda 
derives  title  thereto  through  said  Gilbeau 
and  Howard. 

"(4)  That  both  said  grant  and  deed  were 
archived  In  the  general  land  office  of  Texa» 
In  December,  1846. 

"(5)  That  the  deed  from  Garcia  to  En- 
riquez could  not  be  detached  or  separated 
from  the  grant  without  leaving  evidence  that 
there  was  some  other  paper  wanting  belong- 
ing to  said  original  grant. 

"(6)  That  Garcia  and  Enriquez  had  posses- 
sion of  a  portion  of  the  lands  described  in 
plaintiff's  petition  in  the  l)ends  of  the  river 
south  of  the  town  of  Palafox  from  about 
1813  to  1820;  that  the  town  of  Palafox  as 
well  aa  the  rancho  were  destroyed  by  the 
Indians  about  1820;  that  there  has  been  no 
possession  of  said  lands  since  said  date. 

"(7)  That  this  grant  was  not  platted  as  de- 
scribed in  plaintiff's  petition,  and  so  as  to 
Include  any  portion  of  the  lands  In  contro- 
versy, until  August,  1880;  that  prior  to  that 
time  it  was  platted  about  10  miles  north  of 
its  present  location,  and  at  a  point  that 
would  not  Include  any  portion  of  the  lauds 
now  claimed  as  shown  in  the  following  plat: 
[Here  follows  the  plat] 

"(8)  That  the  defendants  claim  to  have 
patents  from  the  state  of  Texas  to  six  sec- 
tions of  the  land  in  controversy,  described 
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in  their  answers,  all  of  wbicb  were  located 
after  tbls  land  wa«  platted  in  August,  1880, 
except  survey  No.  233. 

"(9)  No  evidence  to  Bupi>ort  tlie  three  years' 
limitation  or  stale  demand. 

"(10)  That  to  run  the  course  north,  the  last 
call  in  the  ip-ant,  the  line  would  not  reach 
the  Santa  Isabel  creek;  that  the  Santa  Isa- 
b^  creels  could  be  reached  by  running  the 
course  N.,  28  E.,  but  in  doing  so  the  survey 
wonld  conflict  with  an  older  grant  in  the 
nam^  of  Joaquin  Galan.  I  find  that  the 
course  on  which  the  northern  line  of  the 
present  location  Is  run  is  N.,  70  E.,  to  Santa 
Isabel  creek,  and  is  on  what  was  vacant  land 
at  the  time  of  its  location  as  shown  in  the 
following  plat:     [Here  follows  plat]" 

Upon  the  facts  so  found,  the  learned  spe- 
cial judge  who  tried  the  case  concluded  the 
grant  required  theapproval  of  the  intendente 
of  the  province,  and  that  for  want  of  such 
approval  it  was  void.  The  court  of  civil  ap- 
peals first  held  the  grant  valid,  but  upon  a  mo- 
tion for  a  rehearing  set  aside  their  former  Judg- 
ment, and  in  an  able  and  learned  opinion  con- 
curred with  the  trial  court,  and  declared  It 
void.  The  question  which  first  suggests  itself 
to  our  minds  Is,  was  the  approval  of  an  inten- 
dente necessary  to  a  grant  of  land  in  Mexico 
at  the  date  of  the  alleged  title  in  this  case,  to 
wit,  in  the  year  18167 

The  hitendenclas  were  created  In  New  Spain 
by  virtue  of  the  royal  ordinance  for  the  estab- 
lishment of  intendentes,  issued  on  the  4th  day 
of  December,  1786.  With  the  exception  of  cer- 
tain northern  and  eastern  provinces,  which 
were  put  under  the  rule  of  commandants  gen- 
eral, Mexico  was  divided  Into  12  intendenclas. 
Texas  was  at  first  within  the  excepted  terri- 
tory but  some  years  afterwards  was  Included 
within  the  Intendencla  of  San  Luis  Potosl.  By 
article  81  of  the  ordinance  mentioned  above, 
the  Intendentes  are  given  exclusive  power  over 
the  sale,  composition,  and  distribution  of  the 
royal  lands.  Hence  it  must  be  conceded  that, 
so  long  as  that  article  remained  in  force,  In  the 
absence  of  some  special  authority  emanating 
from  the  king,  no  lawful  title  could  Issue  with< 
out  the  approval  or  confirmation  of  tiiat  officer. 
But  by  a  decree  of  the  cortes  of  the  date  of 
January  4,  1813,  enacted  for  the  express  pur- 
pose of  reducing  the  vacant  and  other  public 
lands  to  private  dominion,  provision  was  made 
for  the  sale  and  distribution  of  such  lands,  and 
their  distribution  was  placed  under  the  control 
of  the  ayuntamientos  of  the  respective  munici- 
palities, with  the  approval  of  the  provincial 
deputations.  Decrees  of  the  Cortes,  p.  56.  Of 
the  decrees  passed  by  that  l)ody,  a  Mexican 
writer  says:  "The  revolution  of  1808  in  Spain 
gave  rise  to  the  Installation  of  the  extraordi- 
nary cortes  of  Cadiz  in  1811,  which,  dissolved 
In  1814,  was  re-established  in  1820,  and  the 
laws  wtdch  they  enacted  from  the  date  of  their 
installation  untU  the  27th  of  September,  1821, 
In  which  the  independence  of  Mexico  was  es- 
tablished, form  likewise  part  of  the  legislation 
which  roles  it  to-day."    Novisimo  Sala  Mexi- 


cana,  p.  18.  In  1814,  upon  his  restoration,  the 
king,  Ferdinand  VII.,  issued  a  manifesto  in  re- 
lation to  the  constitution  which  liad  been  estab- 
lished by  the  cortes,  declaring  it  his  "royal  pur- 
pose not  only  not  to  swear  or  accede  to  the  said 
constitution  or  to  any  decree  of  the  general  and 
extraordinary  cortes,  or  the  ordinary  cortes,  al- 
ready issued, — that  Is,  such  as  deprived  him  of 
the  rights  and  prerogatives  of  his  sovereignty, 
established  by  the  constitution  and  laws  under 
which  the  nation  had  for  a  long  time  contin- 
ued,"—and  further  declaring  that  constitution 
and  those  decrees  void.  But  the  manifesto 
contained  tliis  further  declaration:  "In  order 
that  there  may  be  no  interruption  in  the  ad- 
ministration of  Justice  in  the  interval  before 
the  restoration  of  order,  and  of  the  observance 
in  the  kingdom  of  the  system  prevailing  before 
the  recent  innovations,  In  relation  to  which, 
without  loss  of  time,  there  will  be  suitable 
provision,  it  is  my  will  that,  until  such 
time,  the  ordinary  Justices  in  the  towns  which 
are  found  in  office,  the  Judges  de  letras  wher- 
ever they  may  reside,  and  the  audiencies,  In- 
tendants,  and  other  tribtmals  of  Justice  In  the 
exercise  of  their  Judicial  powers,  and.  In  re- 
lation to  political  and  administrative  matters, 
the  ayuntamientos  of  the  towns  shall  remain 
as  at  present,  and  In  the  interim  whatever  is 
proper  to  be  preserved  shall  remain,  and  un- 
til the  cortes  which  I  shall  convene  shall,  hav- 
ing examined  into  the  matter  and  the  per- 
manejit  arrangement  in  this  branch  of  the 
government  of  the  kingdom,  shall  be  estab- 
lished." 1  Decretos  del  Rey  Ferdinand  VIL 
p.  1,  translated  in  Rockwell's  Spanish  &  Mex- 
ican Laws,  p.  404.  This  left  In  effect  the  de- 
crees of  the  cortes  affecting  the  ordinary  ad- 
ministration of  the  government. 

But  It  Is  claimed  that  the  decree  In  rela- 
tion to  the  distribution  of  the  vacant  lands 
was  annulled  :>y  subsequent  royal  edicts.  In 
the  case  of  U.  S.  v.  Clarke,  8  Pet  453,  Chief 
Justice  Marshall,  speaking  for  the  court, 
says  that  the  decree  in  question  "seems  to 
have  been  repealed  on  the  22d  of  August. 
1814."  But  the  royal  cedula  of  the  date 
mentioned  relates  only' to  the  proprlos  of  tho 
several  municipalities  of  the  Idngdom.  It 
purports  to  place  these  proprlos  under  the 
Jurisdiction  and  control  of  the  king's  council, 
and  to  annul  the  decrees  of  the  cortes  in  so 
far  as  the  administration  of  that  branch  of 
the  public  service  was  thereby  affected,  and 
to  restore  that  administration  to  the  state  in 
which  it  existed  in  the  year  1808,  the  time 
the  Idng  was  deposed  by  the  French  inva- 
sion. What  the  proprlos  were  is  not  a  mat- 
ter of  doubt.  They  were  productive  lands, 
the  usufruct  of  which  had  been  set  apart  to 
the  several  municipalities  for  the  purpose  of 
defraying  the  charges  of  their  respective  gov- 
ernments. Bscriche,  Diet,  words  "Proprlos 
y  Arbltrlos."  The  vacant  lands— that  Is  to 
say,  tlie  unappropriated  royal  domain— are 
designated  as  "baldlos  o  reaiengos."  See  the 
words  in  Escriche.  It  Is  quite  dear,  we 
think,  that  the  royal  cedula  of  August  22.. 
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1814,  did  not  affect  the  decree  of  January  4, 
1813,  In  so  far  ae  it  provided  for  the  sale  and 
distribution  of  the  vacant  lands.  But  it  is 
asserted,  that  the  "decree  was  abrogated  hj 
a  royal  cedala  of  the  8th  of  July,  1814." 
Hall,  Mex.  Law,  48.  Practically  the  same 
assertion  la  found  in  a  note  to  the  Novisima 
Recopllaclon,  found  in  the  eighth  v(dunie  of 
Los  Codlgos  Espafioles  at  page  520.  This 
presents  a  much  more  difficult  question.  The 
title  of  thAt  cedula,  as  we  translate  it,  reads 
as  follows:  "Royal  cedula  of  his  majesty  and 
lords  of  his  council,  by  which  is  explicitly  an- 
nulled the  seventh  article  of  the  decree  of 
the  eortes  of  the  13th  of  September,  1818,  and 
th«)  ancient  municipal  arbltrlos  are  command- 
Ad  to  be  re-established,  with  whatever  else 
ttat  Is  expressed."  Whether  the  title  was 
<he  act  of  the  king  or  ot  his  council  we  have 
no  means  of  determining.  But  it  la  found  in 
the  official  publication  (1  Decretos  del  Rey 
Ocn  Ferdinand  VII.  114).  Omitting  the  long 
preamble,  the  decree,  as  translated  to  the 
best  of  our  ability,  reads  as  follows:  "I  have 
.deemed  proper  to  annul  explicitly  the  said 
article  of  the  decree  of  the  eortes  of  the  13th 
of  September,  1813,  and  to  c(Hnmand  that  the 
ancient  municipal  arbltrlos  conceded  to  the 
towns  In  order  to  provide  for  their  urgent  de- 
mands be  re-established  on  the  footing  on 
which  they  were  in  the  year  1808,  with  the 
inclusion  of  that  awarded  [or  provided  as  a 
resource]  upon  the  baldlos,  which  by  the 
other  decree  of  the  same  eortes  of  the  4th  of 
January  of  the  same  year,  1813,  were  directed 
to  be  sold  and  distributed."  The  participial 
phrase  which  we  have  given  a  double  trans- 
lation is  "lo  arbltrado."  The  meaning  of  the 
verb  "arbitrar,"  as  given  in  the  dictiooariee. 
Is  to  "adjudge  or  award,"  or  "to  strike  out 
means  or  expedients."  The  noun  "arbltrlos" 
has  a  well-defined  technical  signification. 
Bscrlche  gives  Its  meaning  as  "the  taxes 
which,  in  default  of  proprios,  a  town  imposes 
with  competent  authority  upon  certain  arti- 
cles of  merchandise."  As  indicating  the 
sources  of  revenue  ,of  a  municipality,  the 
words  "proprios"  and  "arbltrlos"  are  usually 
found  linked  together,  and  when  so  connected 
they  are  sometimes  used  as  meaning  "waya 
and  means."  That  the  Inhabitants  of  the 
towns  had  been  granted  some  rights  in  the 
vacant  lands  Is  shown  by  the  section  2  of 
the  royal  regulation  of  October  15,  1754. 
That  section  reads  in  part  as  follows:  "The 
judges  and  officers,  to  whom  jurisdiction  for 
the  sale  and  composition  of  the  royal  lands 
[realengos]  may  be  subdelegated,  shall  pro- 
ceed with  mildness,  gentleness,  and  modera- 
tion, with  verbal  and  not  judicial  proceed- 
ings. In  the  case  of  those  lands  which  the  In- 
dians shall  have  possessed,  and  of  others 
when  required,  especially  for  their  labor,  till- 
age, and  tending  of  cattle.  But,  in  regard  to 
lands  of  community,  and  those  granted  to  the 
towns  for  pasturage  and  commons,  no  change 
shall  be  made.  The  towns  shall  be  malntaln- 
.  ed  In  the  possession  of  them."    2  White,  Re- 


copllaclon, 63.  See,  also,  Hamilton,  Mex. 
Law,  77.  That  the  word  "arbltrlos"  was 
sometimes  used  In  a  general  sense,  as  mean- 
ing the  resources  of  the  towns,  and  Included 
their  privileges  In  the  royal  lands  as  well  as 
the  taxes,  is  Indicated  by  the  decree  of  the 
4th  of  January,  1813,  itself.  The  object  of 
the  decree  as  expressed  in  the  preamble  is  to 
reduce  the  common  lands  (los  terrenos  com- 
munes) to  private  ownership.  The  lands,  the 
subject-matter  of  the  decree,  are  described 
in  the  first  article  as  "todos  los  terrenos,  bal- 
dlos o  realengos  y  de  proprios  y  arbltrlos," 
etc.,— all  the  lands  vacant  or  of  the  royal  do- 
main and  of  the  proprios  and  arbltrlos.  The 
exldos  or  the  commons  of  the  towns— that  is 
to  say,  the  parks,  common  pleasure  grounds 
and  the  like— are  excepted.  The  mention  of 
the  arbltrlos  suggests  that  there  were  lands 
subject  to  some  municipal  privileges  other 
than  the  proprios.  But  we  do  not  feel  war- 
ranted in  hazarding  any  opinion  upon  the 
question.  But,  when  we  look  to  the  entire 
cedula  of  July  8,  1814,— the  title,  the  pream- 
ble, and  the  order  of  the  king,— we  Incline  to 
think,  at  least,  that  it  was  not  one  of  its  pur^ 
poses  to  annul  the  entire  decree  of  January 
4,  1813,  and  to  restore  the  power  of  the  in- 
tendentes  over  the  vacant  lands.  The  title 
which  has  been  already  quoted  names  the  de- 
cree of  September  13tb,  but  does  not  mention 
that  of  January  4,  1818.  The  preamble,  as 
seems  to  have  been  usual  in  matters  of  great 
importance,  sets  forth  in  great  detail  the  rea- 
sons which.  In  the  opinion  of  the  king.  Justi- 
fied his  action.  He  states,  in  substance,  that 
the  effect  of  the  decree  of  Septeihber  13, 1613, 
which  removed  the  taxes  upon  articles  of  con- 
sumption, with  a  view  to  set  free  the  internal 
commerce  of  the  realm,  was  to  leave  the  na- 
tion deprived  of  the  bountiful  resources  re- 
sulting from  its  ancient  and  agreeable 
(suaves)  indirect  taxation  by  the  substitution 
of  another  system  which  had  filled  the  people 
with  bitterness  and  discontent,  and  also  to  de- 
prive the  municipalities  of  the  means  to  de- 
fray the  ordinary  expenses  of  their  govern- 
ment. Upon  the  predicate  so  laid,  the  king 
founds  his  decree,  annuls  the  laws  which 
had  changed  the  method  of  taxation  confer- 
red upon  the  towns,  and  restores  their  priv- 
ileges as  they  existed  in  1808.  There  is  noth- 
ing In  the  long  and  labored  preamble  to  in- 
dicate that  It  was  the  royal  purpose  to  Inter- 
fere in  any  manner  with  the  disposition  of 
the  vacant  land,  except  in  so  far  as  the  mu- 
nicipalities or  their  inhabitants  might  have 
some  direct  Interest  in  such  lands.  Coufess- 
Ing  our  inability  to  reach  any  satisfactory 
conclusion  upon  the  matter,  we  are  of  the 
opinion  that,  giving  the  cedula  In  question  its 
widest  scope  under  reasonable  rules  of  con- 
struction. It  did  not  have  the  effect  to  repeal 
the  decree  ot  January  4th  to  such  an  extent 
as  to  restore  the  jurisdiction  of  the  in- 
tendentes  over  the  vacant  lands. 

Our  conclusion  is  fortified  by  the  opinion  of 
a  recent  Mexican  author,  who  has  written 
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an  extended  treatise  on  the  subject  of  the  va- 
cant lands  In  his  country.  After  quoting 
the  decree  of  January  4,  1813,  he  says:  "This 
decree  is  tbe  last  legislative  act,  of  wblch  ire 
know,  tbat  has  emanated  from  tbe  Spanish 
state,  and  which  Is  occupied  with  tbe  matter 
of  the  vacant  lands.  We  shall  not  detain 
ourselves  In  long  commentaries  upon  this 
law,  eminently  clear  in  its  construction  and 
design,  and  which  we  should  probably  ob- 
scure by  attempting  to  expound  it.  We  shall 
merely  admonish  tbe  reader  that,  by  articles 
11  and  17  of  this  decree,  tbe  cortes  commit 
to  the  ayuntamientos  of  the  towns  the  power 
of  issuing  titles  in  full  property,  which  have 
to  be  given  of  common,  royal,  or  vacant 
lands,  and  to  the  provinclBl  deputations  the 
power  of  approving  or  disapproving  the  rela- 
tive concessions.  f>om  the  promulgation  of 
this  law,  the  intendentes  were  prohibited 
from  extending  tiUes  of  proprietorship  for 
sales  or  compositions  of  tbe  lands,  and  if 
they  went  so  far  as  to  issue  any  one  after 
that  promulgation,  such  tltie  would  be  rad- 
ically null,  and  Insnlficient  to  gain  by  pre- 
scription tbe  proprietorship  In  an  immova- 
ble." 1  Orosco,  Terrenoe  Baldios,  113.  The 
author  then  proceeds  to  point  out  that  the 
provincial  deputations  were  never  establish- 
ed In  Mexico,  and  that  in  bis  opinion  no  valid 
titles  could  have  issued  there  under  the  de- 
cree for  tbe  want  of  the  provincial  deputa- 
tions, whose  approval  was  essential  to  their 
validity.  He  is  probably  correct  In  saying 
these  deputations  were  never  established  be- 
cause, shortly  after  his  return  to  power,  the 
king  promptly  suppressed  them.  1  Decretos 
del  Re^  Don  Ferdinand  VII.  pp.  74,  95. 
What  Orosco  means  by  saying  that  this  was 
the  last  decree  concerning  the  vacant  land 
emanating  from  the  Spanish  state  we  do  not 
fully  understand.  By  royal  decree  issued  in 
1818  the  sale  of  these  lands  was  again  or- 
dered to  pay  the  public  debt,  and  in  1819 
rules  were  passed  for  putting  tbe  decree  in 
execution.  Again,  in  1820,  upon  the  re-estab- 
lishment of  tbe  cortes,  the  distribution  of 
the  lands  was  a  second  time  ordered  by  that 
bo'dy.  Owing  to  the  condition  of  the  country 
then  existing,  and  to  tbe  short  time  which 
elapsed  from  the  promulgation  of  these  de- 
crees until  the  independence  of  Mexico  was 
assured,  it  is  probable  that  they  were  never 
put  into  effect;  and  this  may  be  what  the 
author  means  by  saying  that  the  decree  of 
January  4,  1813,  was  tbe  last  upon  tbe  sub- 
ject. But  again.  In  another  place,  in  speak- 
ing of  the  decree  of  the  4th  of  January,  1813, 
he  says:  "This  decree  committed  the  power 
of  confirming  the  grants  of  lands  In  the  col- 
ony to  tbe  provincial  deputations,  of  which 
the  same  decree  speaks.  In  this  state  the 
legrislation  upon  tbe  royal,  uow  called  the 
'natural'  or  'vacant,'  lands  remained  until 
the  consummation  of  our  independence."  2 
Orozco,  Terrenes  Baldios,  770.  We  do  not 
know  to  what  weight  the  opinion  of  this  writ- 
er la  entltied,  but  we  do  know  that  he  has  the 
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merit  of  expressing  his  views  with  remarka- 
ble clearness  and  Intelligence,  and  tbat  he 
speaks  in  no  uncertain  voice.  If  Orozco  be 
correct,  as  we  incline  to  think,  then  there 
was  no  general  law  for  the  disposition  of  the 
vacant  lands  In  force  in  Mexico  from  the 
date  of  the  decree  in  question  until  after  Its 
Independence  was  established;  and,  even  it 
the  Jurisdiction  of  tbe  ayuntamientos  over 
such  lands  was  taken  away  by  tbe  royal 
cedula  of  July  8,  1814,  It  may  be  gravely 
doubted  whether  it  was  Intended  to  re-estab- 
lish tbe  authority  of  the  Intendentes  In  that 
particular.  We  Incline  to  think  that,  by  rea- 
son of  the  disorders  which  had  grown  out  of 
foreign  domination,  war,  and  internal  dis- 
sensions, it  was  deemed  best  to  promulgate 
no  general  decree  upon  the  subject  Such  a 
consideration  would  have  especial  weight 
when  applied  to  Mexico,  where  one  formida- 
ble insturection  bad  Just  been  suppressed. 
and  preparations  were  doubtless  being  made 
to  acccomplish  a  revolution,  and  to  establish 
the  Independence  of  the  country.  We  hard- 
ly think,  however,  there  was  any  well-de- 
fined Intention  to  depart  from  the  ancient 
policy  of  alienating  the  lands  for  the  purpose 
of  settling  the  country  and  of  the  promotlou 
of  agriculture  and  other  industries.  This  es- 
I>eclally  applies  to  that  portion  of  Texas  in 
which  the  land  In  controversy  is  situated, 
where  tbe  savages  of  that  frontier,  as  wo 
know  historically,  as  well  as  from  the  evi- 
dence in  this  case,  had  not  at  the  time 
ceased  to  contest  with  Spain  the  possession 
of  the  country.  It  may  have  been  deemed 
t)est,  under  tbe  existing  circumstances,  to 
control  the  matter  by  special  authority,  is- 
sued to  the  governors  of  provinces  or  other 
officers,  and  to  regulate  each  grant  of  au- 
thority according  to  the  exigencies  of  the 
particular  territory.  CoahuUa  and  Texas 
were  what  was  known  as  "distant  prov- 
inces," and,  as  we  shall  hereafter  see,  by 
the  royal  regulation  of  October  15,  1754,  It 
had  been  found  necessary  to  authorize  a  sub- 
delegation  of  authority  as  to  the  lands  in 
such  provinces.  2  White,  Recopiladon,  63. 
Such  being  the  state  of  the  Spanish  laws 
applicable  in  Mexico  at  the  date  of  the  pur- 
ported titie  in  controversy,  as  we  can  best 
determine  it  In  the  obscurity  which  sur- 
rounds the  question,  we  think  the  rule,  as 
frequently  announced  in  this  court  and  In 
the  supreme  court  of  tbe  United  States,  in 
regard  to  the  presumption  of  authority  in  the 
officer  who  has  issued  a  grant.  Is  strictly  ap- 
plicable in  this  case.  The  case  of  U.  S. 
V.  Peralta,  19  How.  348,  Involved  the  valid- 
ity of  a  grant  Issued  by  tbe  governor  of  Cali- 
fornia a  few  years  after  the  Independence  of 
Mexico.  The  tltie  was  attacked  upon  the 
ground  that  the  governor  bad  no  authority 
to  extend  it.  In  their  opinion  the  court  say: 
"We  have  frequently  decided  that  'the  pub- 
lic acts  of  public  officers,  purporting  to  be 
exercised  in  an  official  capacity  and  by  public 
authority,  shall  not  be  presumed  to  be  nsurp- 
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ed,  but  that  a  legitimate  authority  had  been 
previously  given  or  subsequently  ratified.' 
To  adopt  a  contrary  rule  would  lead  to  in- 
finite confusion  and  uncertainty  of  titles. 
The  presumption  arising  froin  the  grant  it- 
self makes  it  prima  facie  evidence  of  the 
power  of  the  officers  making  it,  and  throws 
the  burden  of  proof  on  the  party  denying  it. 
The  general  powers  of  the  governors  and 
other  Spanish  officers  to  grant  lands  within 
the  colonies  In  full  property,  and  without  re- 
striction as  to  quantity,  and  in  reward  for 
important  services,  were  fully  considered  by 
this  court  in  the  case  of  U.  S.  v.  Clarke,  8 
Pet  436.  The  appellants,  on  whom  the  bur- 
den of  proof  is  cast  to  show  want  of  au- 
thority, have  produced  no  evidence,  either 
documentary  or  historical,  that  the  Spanish 
officers  who  usually  acted  as  governors  of 
the  distant  provinces  of  California  were  re- 
stricted In  their  powers,  and  could  not  make 
grants  of  land.  The  necessity  for  the  exer- 
cise of  such  a  power  by  the  goverhors.  If  the 
crown  desired  these  distant  provinces  to  be 
settled,  is  the  greater,  because  of  their  dis- 
t  since  from  the  source  of  i>ower.  By  the 
royal  order  of  August  22,  1776,  the  northern 
and  northwestern  provinces  of  Mexico  were 
formed  into  a  new  and  distinct  organization, 
called  the  'Internal  Provinces  of  New  Spain.' 
This  organization  Included  California.  It 
conferred  ample  powers,  civil,  military,  and 
political,  on  the  commandant  general.  The 
archives  of  the  former  government  also 
show  that,  as  early  as  1786,  the  governors  of 
California  bad  authority  from  the  command- 
ant general  to  make  grants,  limiting  the 
number  of  sltios  which  should  be  granted. 
In  1792  California  was  annexed  to  the  vice- 
royalty  of  Mexico,  und  so  continued  until  the 
Sranish  authority  ceased.  An  attempt  to 
trace  the  obscure  history  of  the  various  de- 
crees, orders,  and  regulations  of  the  Si>aniBh 
government  on  this  subject  would  be  tedious 
and  unprofitable."  So,  in  the  case  of  U.  S.  v. 
Clarke,  supra,  which  involved  the  question 
whether  the  governor  of  East  Florida  had 
exceeded  his  power  in  the  extent  of  the 
grant.  Chief  Justice  Marshall  says:  "A  grant 
made  by  a  governor,  if  authorized  to  grant 
lands  in  bis  province,  is  prima  facie  evidence 
that  his  power  is  not  exceeded.  The  connec- 
tion between  the  crown  and  the  governor 
Justifies  the  presumption  that  he  acts  accord- 
ing to  bis  orders.  Should  he  disobey  them, 
his  hopes  are  blasted,  and  he  exposes  himself 
to  punishment.  His  orders  are  Imown  to 
himself,  and  to  those  from  whom  they  pro- 
ceed, but  may  not  be  known  to  the  world. 
Such  a  grant,  under  a  general  power,  would 
be  considered  as  valid,  and,  If  the  power  to 
disavow  it  existed,  uiitll  actually  disavowed. 
It  can  scarcely  be  doubted,  so  far  as  we  may 
reason  on  general  principles,  that,  in  a  Span- 
ish trlbtmal,  a  grant  having  ail  the  forms  and 
sanctions  required  by  law,  not  actually  an- 
nulled by  superior  authority,  would  be  re- 
ceived as  evidence  of  title."    The  same  rule 


has  been  frequently  announced  in  this  court. 
Jones  V.  Garza,  11  Tex.  186;  Hancock  v.  Mc- 
Kinney,  7  Tex.  381;  Ucdllman  t.  Peebles,  1 
Tex.  689;  Jenkins  v.  Chambers,  9  Tex.  167. 
In  Jones  v.  Garza,  Judge  Lipscomb,  speaking 
for  the  court,  says:  "What  credit  should  be 
accorded  to  the  acts  of  an  officer,  assuming 
to  discharge  an  official  attribute,  in  the  ab- 
sence of  all  evidence  to  show  what  are  his 
precise  powers,  has  been  too  well  settled  in 
this  court,  to  allow  a  discussion  on  the  sub- 
ject We  have  held,  and  do  hold,  that  he  is 
presumed  to  act  within  the  scope  of  bis  legit- 
imate powers."  Jones  v.  Mulsbach,  26  Tex. 
235,  was  a  second  action  of  trespass  to  try 
title,  brought,  imder  the  statute  then  in  force, 
on  the  same  grant  that  was  held  void  in  the 
case  from  which  we  have  last  quoted,  and 
there  is  nothing  in  the  opinion  in  the  second 
suit  in  conflict  with  the  doctrine  so  distinct- 
ly annoimced  in  the  first  In  Jones  v.  Muls- 
bach the  court  state  that  "it  has  frequently 
been  held,  by  this  and  other  courts,  tliat 
where  an  officer  of  a  former  government  as- 
sumes to  act  in  discharge  of  an  official  attri- 
bute, in  the  absence  of  all  evidence  to  show 
what  are  his  precise  powers,  he  will  be  pre- 
sumed to  act  within  the  scope  ol  their  legiti- 
mate ext^it"  The  court  then  proceed  to 
say  that,  if  the  officer  be  one  whose  powers 
are  known  and  well  defined,  and  the  author- 
ity exercised  be  such  as  does  not  ordinarily 
pertain  to  the  office,  the  burden  rests  upon 
the  party  asserting  it  to  prove  it  by  afflrma- 
tlre  testimony.  It  was  held  in  both  suits 
that  parol  testimony  was  admissible  to  show 
whether  the  officer  had  the  power  to  extend 
the  title  or  not  In  the  first  action  the  testi- 
mony of  a  witness  that  the  power  did  not 
exist  was  admitted.  The  court  quote  his  tes- 
timony, and  hold  it  sufficient  to  prove  the 
want  of  authority.  In  the  second  suit,  the 
testimony  of  three  witnesses  was  admitted, 
one  testifying  against  the  existence  of  the 
power,  and  the  others  in  its  favor.  The  tes- 
timony of  the  witness  to  show  the  want  of 
the  authority  was  held  more  trustworthy 
than  that  of  the  other  two,  and,  the  trial 
court  liaving  decided  against  the  validity  *of 
the  title,  we  do  not  see  how  the  court  could 
have  reversed  the  judgment  upon  that  point 
It  is  true  that  in  both  opinions,  the  court  say 
tliat  the  powers  of  the  political  chief  are  well 
known  and  defined  by  written  law,  and  that 
by  virtue  of  his  office  he  did  not  have  au- 
thority to  grant  lands;  but  in  Norton  v. 
Mitchell,  13  Tex.  47,  it  is  intimated  that  he 
may  have  had  special  authority.  The  grant 
in  that  case,  which  was  made  by  the  same 
officer  who  extended  the  title  to  the  Baron 
de  Bastrop  passed  upon  in  Jones  v.  Garza 
and  Jones  v.  Mulsbach,  was  sustained;  but 
the  decision  proceeds  upon  the  ground  that 
the  record  did  not  show  that  the  point  was 
presented  in  the  lower  court. 

It  may  be  that  the  ordinary  powers  of  a 
political  chief  are  so  definitely  ascertained 
that  a  grant  by  him  should  be  held  void.  In 
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the  absence  of  affirmatlre  proof  of  Bpecial 
authority.  It  does  not  follow  that  the  same 
may  be  said  of  the  governor  of  a  province. 
The  royal  regulation  of  October  16,  1754, 
which  relieved  the  subjects  of  the  realm 
from  applying  to  the  king  !n  person  for 
grants  of  land,  authorized  the  viceroys  to 
appoint  snbdelegate  Judges,  with  jurisdic- 
tion over  the  disposition  of  the  royal  do- 
main, and  these  were  empowered  "to  sub- 
AtiegaJtB  their  commissions  to  others  for  the 
distant  parts  and  provinces  of  their  sta- 
tions." See  section  2  of  the  decree  In  2 
White,  BecopUacion,  63.  The  third  section 
speaks  of  "the  judges  and  officers  to  whom 
Jurisdiction  tor  the  sale  and  composition  of 
royal  lands  may  be  subdelegated."  2  White, 
Recopllacion,  63.  So  much  of  the  decree 
was  doubtless  repealed  by  the  ordinance  es- 
tablishing the  Intendenclas  in  New  Spain; 
bnt  when,  by  the  decree  of  the  cortes,  the 
Jurisdiction  of  the  Intendentes  over  the  va- 
cant lands  was  taken  away,  we  see  no  rea- 
son why  the  power  to  make  grants  may  not 
have  been  temporarily  conferred  upon  the 
governors  of  the  distant  provinces.  Numer- 
ous titles  emanating  from  the  governor  of 
East  Florida  during  the  period  In  question 
have  I>een  held  valid  by  the  supreme  court 
of  the  United  States.  U.  S.  v.  Clarke,  8  Pet 
436;  V.  S.  V.  Clarke.  9  Pet  168;  U.  S.  v. 
Hnertas,  Id.  171;  V.  S.  v.  Levy,  13  Pet  81: 
U.  S.  V.  Clarke's  Heirs,  16  Pet  228,  and 
many  others.  However,  it  is  well  under- 
stood that  the  governors  of  that  province, 
unlike  the  governor  of  West  Florida,  had  the 
power  to  grant  lands  without  the  approval 
of  the  Intendente.  We  cite  the  fact  of  his 
authority  merely  to  show  that  It  was  a  pow- 
er which  was  sometimes  conferred  upon  and 
exercised  by  the  governor  of  a  province. 
It  is  not  inconsistent  with  our  views  that, 
during  the  same  period,  grants  In  West 
Florida  required  the  approval  of  the  in- 
tendente. The  intendencia  of  Cuba,  to  which 
the  Florldas  were  subject  was  not  one  of 
those  established  by  the  ordinance  of  the 
Intendentes,  and  It  is  not  surprising  the  regu- 
lations should  be  made  in  reference  to  the 
former  which  were  not  made  applicable  to 
the  latter  intendenclas.  Accordingly  we  find 
that  the  king,  on  the  8th  of  June,  1814,  is- 
sued an  order  to  the  intendente  of  Habana, 
comnandlng  that,  notwithstanding  the  de- 
cree of  the  cortes  of  the  4th  of  January  of 
the  prevlons  year,  he  should  observe  the 
laws  of  the  Indlas  and  the  ordinance  of  the 
IntendoiteB  in  relation  to  the  disposition  of 
the  royal  lands.  We  find  from  the  report  of 
the  case  of  Sabariego  v.  Maverick,  124  TJ. 
8.  261,  8  Sup.  Ct  461,  that  in  1817  the  In- 
tendente at  San  Luis  Potosi  directed  a  sale 
of  certain  lands  situate  in  the  Jurisdiction  of 
Bexar  alleged  to  have  been  confiscated  on 
account  of  the  rebellion  of  its  owner.  That 
the  Intendente  at  that  date  asserted  Juris- 
diction over  confiscated  lands  is  not  Incon- 
sistent with  the  theory  that  he  had  none 


over  the  vacant  domain.  The  latter  was  the 
king's  special  prerogative,  to  be  sold  or  to 
be  granted  as  a  reward  of  merit  or  as  a 
matter  of  pure  favor.  The  confiscated  lands 
belonged  to  the  royal  treasury,  the  adminis- 
tration and  superintendence  of  which  was 
ever  a  peculiar  function  of  the  Intendente. 
In  view  of  the  obscurity  in  which  the  whole 
matter  is  Involved,  we  conclude  that  it 
should  be  presumed  that  the  governor  who 
caused  the  title  in  controversy  in  this  case 
to  be  extended  did  not  usurp  the  authority. 
At  the  time  Spain  was  an  absolute  mon- 
archy. The  will  of  the  king,  promulgated 
as  snch,  in  whatever  form  expressed,  was 
the  law  of  the  realm.  The  government  was 
sabstantially  that  of  a  military  regime,  and 
it  is  not  to  be  presumed  that  the  governor 
of  a  province  who  stood  second  In  authority 
under  the  king  assumed  the  power  to  make 
a  grant  of  the  royal  domain  without  being 
authorized  to  do  so. 

But  it  is  insisted  on  behalf  of  the  defend- 
ant in  error,  that  the  documents  relied  upon 
do  not  evidence  an  extension  of  the  final 
title  to  the  lands  We  do  not  think  that 
this  contention  can  be  sustained.  The  ap- 
plicant prays  the  governor  that  he  may  lie 
placed  in  lawful  juridical  possession  of  said 
lands,  and  that  the  proper  testimony  be  given 
to  him.  The  governor  directs  the  justice  of 
Palafox  to  issue  to  him  the  documents  for 
which  be  makes  application.  In  pursuance 
of  this  order,  the  officer  delegated  adjudi- 
cates to  him,  and  gives  blm  possession  of 
the  lands,  orders  that  "he  be  not  despoiled 
of  it"  and  that  "he  may  make  such  use 
thereof  as  he  deems  proper,  unto  him,  his 
children,  and  assigns."  This  is  a  final  title. 
It  is  not  dependent  upon  any  condition,  and 
there  is  nothing  on  the  face  of  it  to  indicate 
that  H  is  subject  to  the  approval  of  any 
higher  authority.  We  attach  no  Importance 
to  the  fact  that  the  document  is  not  writ- 
ten upon  stamped  paper.  The  want  of  a 
stamp  may  have  made  proof  of  the  instru- 
ment necessary.  Jones  v.  Montes,  15  Tex. 
351.  But  there  is  no  question  of  proof  in 
this  case.  So  far  as  the  record  shows,  the 
instrument  was  admitted  without  objection. 
The  contention  that  the  document  Is  neither 
a  protocol  nor  a  testlmonio  cannot  be  main- 
tained. The  language  upon  which  this  con- 
tention Is  based  is:  "And  for  its  perpetua- 
tion, I  give  him  the  present  original  title 
of  possessirn,  with  assurance  of  transcrib- 
ing a  literal  testlmonio  of  it  whenever  the 
proper  pap^  Is  on  hand,  there  being  none 
at  present  In  the  revenue  office;  I,  the  said 
Judge,  and  my  assisting  witnesses  signing 
hereto  In  default  of  a  notary  public,  there 
being  none  according  to  law,  which  I  cer- 
tify." Under  the  Spanish  system  of  con- 
veyancing, "a  public  Instrument  is  divided 
Into  three  classes:  the  original  draft  regis- 
ter or  protocol  (reglstro),  the  origrinal,  and 
the  copy.  The  register  Is  the  original  draft 
or  writing,  which  Is  delivered,  and  remains 
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In  the  possession  of  the  escrlbano,  which  we 
also  call  'protocol,'  by  which  donbts  are  de- 
termined that  may  be  offered  with  resp>ict 
to  the  Instruments  which  are  copied  from  It 
The  deed  which  is  immediately  copied  from 
the  protocol  is  the  original,  which  causes 
faith,  inasmuch  as  it  is  authorized  by  the 
public  escnbano,  before  whom  it  passed,  or 
by  him  to  whom  the  protocols  of  the  latter 
liave  passed;  but  if  another  escrlbano  copies 
it,  with  the  authority  of  the  Judge  and  cita- 
tion of  the  party,  it  is  valid.  The  traslado  is 
called  the  'copy'  which  is  talcen  from  this 
original,  which  ought  to  be  done  with  the 
same  circumstances  of  the  latter."  Azo  & 
Manuel's  Institutes,  1  White,  297.  What  we 
understand  the  officer  to  mean  is  that  he  is- 
sues to  Garcia  the  instrument  as  present 
original  evideace  of  title,  and  that  when 
stamped  paper  can  be  procured  he  will  is- 
sue a  testimonio  upon  such  paper.  The  sole 
adyantage  of  the  stamped  paper  was  that, 
when  the  Instrument  was  executed  upon 
such  paper.  In  due  form,  and  with  the  neces- 
sary number  of  witnesses,  proof  of  Its  exe- 
cution was  dispensed  with.  Jones  t.  Montes, 
supra.  We  deem  it  a  matter  of  no  moment 
wliat  the  instrument  may  be  called.  In 
Downing  v.  Diaz,  80  Tex.  430,  16  S.  W.  48, 
the  court  say:  "And  we  may  be  permitted 
here  to  say  that,  after  so  great  a  lapse  of 
time,  with  our  restricted  means  for  acquir- 
ing correct  information,  It  would  not  be  just 
to  assume  that  what  was  deemed  sufficient 
evidence  of  right  by  the  officers  of  the  for- 
mer government,  who  must  be  presumed  to 
have  been  familiar,  not  only  with  the  general 
laws  then  in  force,  but  with  the  special  laws 
and  usages  of  the  time,  as  well  as  the  facts 
attending  a  particular  transaction,  is  now 
entitled  to  no  consideration." 

li'or  the  reasons  given,  we  think  the  plain- 
tiff in  error  showed  title  to  the  land  in  <-on- 
troversy,  and  therefore  the  judgment  of  the 
court  of  civil  appeals  and  that  of  the  dis- 
trict court  are  reversed,  and  Judgment  here 
rendered  for  him. 


MALONE  et  aL  v.  WRIGHT. 
(Supreme  Court  of  Texas.     June  22,  1896.) 

TeSDBR— COSTKACT  OF  PLBnOE  —  CoXSTnUCTIOX. 

1.  A  tender  to  the  attoraoys  of  a  pledgee 
of  the  amount  necessary  to  re<ip<'m  the  pledge, 
on  condition  that  the  pledge  he  immediately 
surrendered,  is  not  good,  where  the  party  mak- 
ing the  tender  Icnows  that  the  attorneys  tiave 
nut  the  pledge  in  their  possession,  and  the  at- 
torneys are  jnstified  in  donbting  whether  the 
party  malting  the  tender  is  entitled  to  redeem. 
a4  S.  W.  455,  affirmed. 

2.  A  contract  for  the  pledge  of  two  bor- 
rowed notes,  each  for  $1.2()0,  as  security  for  a 
note  of  $5,.50O.  to  secure  an  extension  of  the 
time  of  payment  gave  the  pledgor  the  right  to 
roiloem  the  notes  by  payment  of  $1,000  on  the 
debt  before  the  extension  of  payment  expired, 
and  also  provided  that  payment  of  the  note  first 
becoming  due,  by  the  maker,  slionid  operate  as 


a  release  of  the  other  note  from  pledge.  HeUL, 
that  the  right  to  redeem  not  having  been  exer- 
cised, nor  nie  first  note  paid  by  the  maker,  the 
pledgee,  though  entitled  to  collect  both  the 
notes,  was  only  entitled  to  receive  from  their 
proceeds,  for  application  on  his  debt  a  sum 
equal  to  the  principal  and  interest  due  on  the 
first  note,  and  the  pledgor  the  balance,  and,  if 
the  first  note  was  paid  without  enforcement  of 
the  lien  securing  it.  then  the  pledgor  should  be 
entitled  to  the  other  note,  discharged  of  the 
lien  of  the  pledge.     34  S.  W.  455,  modified. 

Error  from  court  of  civil  appeals  of  Third  su- 
preme judicial  district 

Action  by  Annie  L.  Malone  and  husband 
against  James  A.  Wright  From  a  Judgment 
of  the  court  of  civil  appeals  (34  S.  W.  455) 
affirming  a  judgment  for  defendant  plain- 
tiffs bring  error.    Modified. 

Chas.  L.  Lauderdale,  for  plaintiffs  in  error. 
Rector,  Thomson  &  Rector,  for  defendant  In 
error. 

BROWN,  J.  Mrs.  Annie  L.  Malone  and  her 
husband,  F.  R.  Malone,  instituted  suit  against 
James  A.  Wright  in  the  Fifty-Third  Judicial 
district  court,  of  Travis  county,  to  recover 
the  value  of  two  notes,  for  $1,200  each,  exe- 
cuted by  F.  J.  and  H.  J.  Semple,  dated  March 
13,  1894,  bearing  10  per  cent  interest  per  an- 
num from  date,  and  alleged  to  be  of  the  val- 
ue of  $1,200  each,  with  the  interest  and  at- 
torney's fees  thereon.  Plaintiffs  alleged  that 
Annie  L.  Malone  was  the  owner,  in  her  own 
right,  and  as  her  separate  property,  of  the 
said  two  notes,  and  that  she  loaned  the  said 
notes  to  the  Texas  Trading  Company,  to  be 
used  by  it  as  a  pledge  to  the  extent  of  $1,000 
to  secure  that  amount  on  Its  note  for  $6,000 
In  favor  of  the  defendant,  and  for  the  pur- 
pose of  securing  an  extension  of  the  last- 
named  note.  She  also  alleged  that  the  said 
notes  were  by  the  said  trading  company 
pledged  to  the  defendant  James  A.  Wright 
in  accordance  with  the  loan  made  by  her 
to  it,  to  secure  the  sum  of  $1,000,  and  that 
she  had  made  a  valid  tender  of  $1,000  as  a 
payment  upon  the  note  due  to  the  trading 
company,  which  tender  was  by  the  said 
James  A.  Wright  refused,  and  which,  she 
claimed,  exUngulshed  the  lien  upon  the  said 
notes,  which  were  her  separate  property  as 
aforesaid,  and  that  the  defendant  James  A. 
Wright  converted  the  said  notes  to  his  own 
use.  The  defendant  answered  by  general  de- 
nial, and,  specially,  that  the  two  notes  de- 
scribed in  the  petition  were  pledged  to  him 
to  secure  a  note  of  $6,000  from  the  Texas 
Trading  Company  to  him,  upon  which  was 
a  credit  of  $500,  with  the  condition  that  upon 
the  payment  of  $1,000  on  or  before  January 
30,  1895,  the  said  trading  company  should 
have  the  right  to  receive  the  said  notes  so 
pledged,  in  return,  from  this  defendant  He 
alleged  the  failure  to  pay  the  $1,000  as 
agreed,  and  that  the  $6,000  note  due  from  the 
Texas  Trading  Company  had  matured,  by 
reason  of  the  failure  to  pay  Interest  thereoa; 
and  he  prayed  that  be  have  Judgment  t«ra- 
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doelng  hlB  lien  upon  the  said  two  notes 
made  by  F.  J.  and  H.  J.  Semple,  for  the  full 
amount  of  the  note  due  from  the  Texas 
Trading  Company  to  him.  The  facts  found 
by  the  court  of  civil  appeals,  necessary  to 
be  stated,  are,  In  substance,  as  follows: 
That  on  March  13,  1894,  the  Texas  Tradlnjr 
Company  vras  Indebted  to  James  A.  Wright 
In  the  sum  of  $5,500  and  interest,  by  promis- 
sory note  executed  by  said  company  to 
Wright,  and  on  that  day  the  following  agree- 
ment was  entered  into  between  the  said  Tex- 
as Trading  Company  and  the  said  Wright 
The  first  part  of  the  agreement  recites  the 
existence  of  the  debt  due  by  the  trading  com- 
pany to  James  A.  Wright,  and  the  fact  that 
the  said  trading  company  desired  to  secure 
an  extension  for  the  payment  of  the  said 
note  for  one  year,  after  which  the  following 
terms  of  the  agreement  are  expressed:  "The 
Trading  Co.  delivers  to  said  James  A.  Wright, 
as  additional  security,  for  the  purpose  of 
better  securing  him  in  the  payment  of  the 
said  deed  of  trust  note,  two  certain  promis- 
sory notes,  dated  September  4th,  1898,  both 
for  the  sum  of  $1,200.00  each,— one  due  Sep- 
tember 1st,  1894,  and  the  other  one  due  Sep- 
tember Ist,  1895,— both  bearing  interest  at 
the  rate  of  10  per  cent,  per  annum  from  ma- 
turity until  paid,  and  both  signed  by  Helena 
J.  Semple  and  Frank  J.  Semple,  and  being 
secured  by  vendor's  lien  and  deed  of  trust 
upon  the  60  acres  of  land  Improvements 
known  as  'Annie  Lillian  Malone's  Home- 
stead'; both  of  said  notes  being  made  pay- 
able at  Llano,  Texas,  to  the  order  of  Annie 
Lillian  Malone,  and  both  bearing  the  in- 
dorsement on  back  thereof  of  said  Annie 
Lilllaii  Malone  and  F.  R.  Malone,  and  Tex- 
as Trading  Company.  It  is  understood  and 
agreed  that  said  James  A.  Wright  shall  hold 
and  keep  the  two  said  Semple  notes  as  ad- 
ditional security  as  hereinabove  explained, 
but  with  the  express  agreement  that  the 
said  Texab  Trading  Company,  Its  assigns  or 
nominee,  may  at  any  time  thereafter  before 
the  30th  day  of  January,  1895,  demand  and 
receive  back  from  said  James  A.  Wright  the 
said  two  Semple  notes,  by  paying  to  him  tlie 
sum  of  $1,000.00  cash,  the  said  $1,000.00  cash 
so  paid  to  be  applied  by  him  as  a  credit  upon 
the  said  Texas  Trading  Company's  note  to 
said  Wright;  and  it  is  further  agreed  that 
the  payment  by  Helena  J.  Semple  and 
Frank  J.  Semple  of  the  first  note,  due  Sept 
1st  1884,  the  amount  of  same  being  $1,200, 
shall  entitle  the  said  Texas  Trading  Com- 
pany, its  assigns  or  nominee,  to  demand  and 
receive  back  from  said  Wright  the  other  un- 
paid Semple  note,  and  the  proceeds  of  the 
one  collected  shall  be  properly  applied  as  a 
credit  upon  the  said  original  note  held  by 
said  Wright  against  said  Texas  Trading 
Company."  Here  follows  an  agreement  on 
the  part  of  the  trading  company  to  make 
certain  payments  upon  the  note  due  from  It 
to  James  A.  Wright  amounting  to  $1,250, 


which  i>ayments  were  made;  and  It  Is  unnec- 
essary to  notice  that  part  of  the  contract  fur- 
ther. A  modification  of  this  agreement  was 
entered  into  at  a  subsequent  date,  which  Is  as 
follows:  "It  is  agreed  by  and  between  the 
jiarties  hereto  that  section  No.  1  of  this  con- 
tract is  so  modified  and  changed  that  it  shall 
not  give  the  Texas  Trading  Company  the 
right  to  demand  and  receive  the  Semple 
notes  upon  the  payment  of  $1,000  as  therein 
stipulated,  or  upon  the  payment  of  the  first 
of  said  notes  falling  due  as  therein  stipulat- 
ed, imless  the  sums  mentioned  In  section  2 
of  this  contract  to  be  paid  weekly  be  all  first 
paid,  and  p&ld  at  the  times  agreed  to  be 
paid.  It  Is  further  agreed  that  If  said  sums 
of  money  agreed  to  be  paid  weekly,  men- 
tioned In  sec.  2  of  this  contract  be  not  paid 
when  due,  then  said  Wright's  agreement  to 
extend  the  time  of  the  payment  of  his  said 
note  shall  be  void,  and  he  can  proceed  at 
once  to  collect  It"  The  first  contract  and 
the  modification  thereof,  were  both  signed 
by  the  Texas  Trading  Company,  by  F.  R. 
Malone,  secretary,  and  by  James  A.  Wright. 
August  30,  1884,  F.  R.  Malone,  the  husband 
of  Mrs.  Annie  Malone,  as  the  nominee  of 
the  Texas  Trading  Company,  made  a  tender 
of  the  $1,000  mentioned  in  said  contract,  be-  • 
Ing  the  amount  that  the  Texas  Trading  Com- 
pany was  permitted  to  pay  In  order  to  re- 
deem said  notes  to  Rector,  Thomson  &  Rec- 
tor, on  the  condition  that  they  would  then 
and  there  deliver  to  said  Malone  the  two 
notes  of  $1,200  each,  before  described.  Rec- 
tor, Thomson  &  Rector  did  not  have  posses- 
sion of  said  notes,  and  then  and  there  so  in- 
formed said  Malone,  and  told  him  that 
James  A.  Wright  had  them,  and  they  could 
not  then  and  there  deliver  them;  but  Rector, 
Thomson  &  Rector  had  In  their  possession, 
for  collection,  the  note  due  from  the  Texas 
Trading  Company  to  James  A.  Wright,  to  se- 
cure which  the  said  $1,200  notes  belonging  to 
Mrs.  Malone  had  been  pledged.  In  September, 
1894,  a  few  days  after  the  tender  made  by 
Malone  to  Rector,  Thomson  &  Rector,  James 
A.  Wright  tendered  to  Malone,  the  husband 
of  Mrs.  Annie  Malone,  and  offered  to  deliver 
to  him,  the  two  notes.  If  he  would  pay  the 
$1,000,  which  he  refused  to  do,  and  which 
he  has  never  done.  When  the  notes  were 
loaned  by  Mrs.  Malone,  to  the  Texas  Trading 
Company,  she  and  her  husband  Indorsed 
them  In  blank.  The  Texas  Trading  Com- 
pany likewise  indorsed  them  In  blank  before 
delivering  them  to  James  A.  Wright,  who 
had  no  notice  that  the  Texas  Trading  Com- 
pany was  limited  In  the  amount  for  which 
It  could  pledge  the  notes.  In  April,  1895. 
Wright  recovered  Judgment  against  the  Tex- 
as Trading  Company,  on  the  note  due  fniiu 
it  to  him,  for  the  sum  of  $5,530.25,  which  is 
unpaid.  Upon  trial  In  the  district  court  the 
judge  Instructed  the  Jury  to  return  a  verdict 
for  the  defendant  upon  the  claim  of  the 
plahitlffs  against  him,  and  also  to  return  a 
verdict  for  the  defendant  ujwn  his  cross  ac- 
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tloa  against  the  plaintiffs.  The  verdict  was 
returned  in  accordance  with  the  instruc- 
tions. The  court  entered  Judgment  that  the 
plaintiff  Annie  Bfalone  take  nothing  in  that 
action,  and  also  entered  Judgment  in  favor 
of  James  A.  Wright  against  the  plaintiff  An- 
nie Malone,  that  he  should  liave  and  hold 
the  said  two  collateral  notes  as  collateral 
security  to  secure  the  payment  of  all  of  said 
16,000  note,  and  foreclosed  the  lien  of  the 
said  Wright  upon  the  said  two  notes,  author- 
izing him  to  proceed  to  collect  the  same  and 
apply  the  proceeds  to  the  payment  of  the 
balance  due  upon  the  Judgment  in  his  faror 
against  the  Texas  Trading  Company.  Annie 
Malone  and  her  husband  appealed  to  the 
court  of  civil  appeals  of  the  Third  supreme 
Judicial  district,  which  affirmed  tlie  Judg- 
ment of  the  district  court;  and  the  said  An- 
nie Malone,  Joined  by  her  husband,  applied 
to  this  court  for  a  writ  of  error  upon  the  fol- 
lowing grounds:  "First  That  the  district 
court  erred  in  instructing  the  Jury  tliat  the 
alleged  tender  of  $1,000  to  defendant  was  in- 
effectual, and  that  there  was  no  evidence  of 
a  conversion  of  the  notes  by  the  defendant, 
and  that  no  facts  proved  show  that  defend- 
ant lost  his  lien  on  the  two  $1,200  notes,  and 
.in  cliarging  the  Jury  to  return  a  verdict  for 
the  defendant  on  plaintiff's  action  against 
him.  Second.  The  district  court  erred  in  In- 
structing the  Jury  that  there  was  no  evi- 
dence tending  to  show  defendant's  knowl- 
edge of  the  limited  right  of  the  Texas  Trad- 
ing Company  to  use  the  two  $1,200  notes; 
that  the  failure  to  pay  or  tender  the  $1,000 
before  January  30,  1895,  entitled  the  defend- 
ant, under  the  contract  under  which  the 
notes  were  delivered  to  him  by  the  Texas 
Trading  Company,  to  hold  both  of  the  $1,200 
notes  as  absolute  security  for  the  whole 
amount  remaining  due  on  the  note  from  the 
Texas  Trading  Company  to  the  said  Wright, 
and  in  charging  the  Jury  to  return  a  verdict 
for  the  defendant  on  his  cross  action." 

It  Is  unnecessary  for  us  to  discuss  the 
question  as  to  what  would  be  the  effect  of  a 
proper  tender  of  the  amount  for  which  the 
lien  was  given  upon  the  notes  in  question, 
if  such  tender  was  improperly  refused,  be- 
cause the  facts  do  not  show  the  tender  in 
this  case  by  the  plaintiff's  husband  to  have 
been  made  in  such  manner  that  a  forfeiture 
of  the  lien  would  result  from  a  refusal, 
or  that  the  refusal  ot  the  defendant  was 
such  as  to  work  a  forfeiture  of  the  Hen  upon 
the  notes.  In  order  for  a  tender  to  have  the 
effect  claimed,  it  must  have  been  made  in 
good  faith  with  the  intention  to  pay  the 
money  upon  the  debt,  and  must  have  been 
refused  by  the  defendant  without  any  Just 
or  reasonable  cause  for  so  doing.  Waldron 
V.  Murphy,  40  Mich.  668;  Post  v.  Spi-ingsted, 
49  Mich.  90,  13  N.  W.  370;  Balme  v.  Wam- 
baugh,  16  Minn.  116  (Gil.  106);  Moore  v. 
Norman,  43  Minn.  428,  45  N.  W.  857;  Id. 
(Minn.)  53  N.  W.  809;  Union  Mut  Life  Ins. 
Co.  V.  Union  MiUs  Plaster  Co.,  37  Fed.  280. 


When  F.  R.  Malone  made  the  tender  to  Rec- 
tor, Thomson  &  Rector,  as  the  attorneys  of 
Wright,  he  knew  that  they  did  not  have  pos- 
session of  the  Semple  notes,  and  he  made 
the  tender  upon  the  express  condition  tiiat 
those  notes  should  be  "then  and  there  deliv- 
ered to  him."  The  terms  of  this  condition 
precluded  the  possibility  of  an  acceptance 
by  Rector,  Thomson  &  Rector,  and  neces- 
sarily denied  to  them,  as  attorneys,  any  time 
in  which  to  procure  the  notes  for  the  pur- 
pose of  delivering  them  to  him.  The  tender 
was  not  made  with  the  intention  or  expecta- 
tion that  It  would  be  accepted,  but  with 
the  purpose  of  defeating  Wright's  lien  up- 
on the  notes  by  a  legal  technicality.  In 
the  case  of  Waldron  v.  Murphy,  supra,  the 
court  said:  "In  the  present  case,  upon  a  re- 
view of  the  facts,  we  think  the  tender  was 
not  made  under  circumstances  entitling  It  to 
be  enforced  in  this  way,  If  at  all,  *  ♦  • 
but  the  conduct  of  St  John  [the  party  who 
claimed  the  forfeiture],  If  it  had  succeeded, 
would  have  had  the  practical  effect  of  very 
sharp  practice.  He  knew  Mr.  Waldron's  bod- 
ily infirmity,  and  both  he  and  Ashbaugh  evi- 
dently contemplated  that  Waldron  might  not 
accept  the  money.  He  knew  that  the  mort- 
gages were  not  In  Waldron's  personal  pos- 
session, and  that  it  would  be  nnreasonable 
to  expect  him  to  close  any  redemption  witli- 
out  a  personal  examination,  or  one  made 
for  him."  The  facts  In  this  case  are  much 
stronger  against  the  claim  of  the  plain- 
tiffs to  a  forfeiture  of  the  lien,  because  they 
show  that  F.  R.  Malone  knew  absolutely, 
when  he  made  the  pretended  tender,  that 
It  would  not  and  could  not  be  accepted,  and 
the  facts  Justify  the  conclusion  that  the 
condition  upon  which  the  tender  was  made 
was  so  framed  as  to  Insure  Its  refusal.  The 
refusal  by  Rector,  Thomson  &  Rector  can- 
not be  considered  as  a  refusal  to  receive  the 
money.  They  stated  to  Malone  that  they 
had  not  possession  of  the  notes,  and  there- 
fore could  not  deliver  them,  and  that  they 
thought  their  client  could  not  deliver  the 
uuiis,  on  account  of  the  fact  that  the  tradias 
company  was  in  the  hands  of  a  receiver, 
and  he  might  be  held  responsible  for  the 
notes  by  the  receiver.  Two  good  reasons 
were  given  for  not  accepting  the  tender  at 
the  time.  It  was  a  sufficient  reason  that 
they  had  not  the  possession  of  the  notes, 
and  the  terms  of  the  tender  did  not  allow 
them  time  to  obtain  possession  of  them. 
Besides,  it  was  not  unreasonable  that  they 
should  hesitate  to  deliver  the  notes  upon 
the  tender  made,  when  they  were  not  sure 
that  the  party  claiming  the  possession  liad 
the  right  to  receive  them  from  their  client 
In  the  case  of  Waldron  v.  Murphy  the  court 
said:  "It  has  been  held  in  this  state  that  a 
willful  and  absolute  refusal  to  accept  a  law- 
ful tender  discharges  a  lien;  but  there  is  no 
equity  in  attempting  to  avoid  both  lien  and 
debt,  and  the  security  should  not  be  dis- 
charged by  any  action  in  which  the  conduct 
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«f  Uie  creditor'  is  not  unjustifiable.  If 
the  refusal  of  a  tender  Is  not  unreasonable 
or  absolute,  we  do  not  thlnli  a  mortgage  is 
«ut  oft  by  it"  This  position  Is  well  sustain- 
ed by  the  authorities,  and  we  thlnlc  that  the 
facts  of  this  case  not  only  fall  to  show  that 
the  refusal  was  unreasonable  or  unjustifi- 
able, or  that  there  was  any  improper  mo- 
tive on  the  part  of  the  defendant  or  his  at- 
torneys in  the  transaction,  but  they  do  show 
that  as  soou  as  the  defendant  could  do  so 
tae  offered  to  deliver  to  Maloue  the  Sem- 
ple  notes,  upon  payment  of  the  $1,000,  which 
Malone  refused,  and  this  offer  was  carried 
by  the  defendant  into  the  court  upon  the 
trial,  and  he  there  again  proposed  to  deliv- 
er the  notes  upon  payment  of  the  |1,000, 
which  was  not  accepted  by  the  plaintifTs. 
There  was  no  error  in  the  court's  charge,  so 
tax  as  it  directed  the  Jury  to  find  against 
the  plaintiffs  upon  their  action  against  the 
defendant,  Wright,  Isecause  the  evidence 
showed  that  Wright  was  lawfully  entitled  to 
the  possession  of  the  notes,  and  the  plaintiffs 
had  no  right  to  recover  them  from  him. 

The  written  agreement  between  the  Texas 
Trading  Ck>mpany  and  James  A.  Wright  pro- 
vided, in  general  terms,  that  the  two  notes 
made  by  Helena  and  F.  J.  Semple  should  be 
held  by  Wright  as  security  for  the  debt  due 
from  the  trading  company  to  him,  but  in  the 
said  agreement  Is  embraced  the  following 
language:  "It  is  understood  and  agreed  that 
said  James  Wright  shall  hold  and  keep  the 
two  said  Semple  notes  as  additional  se- 
curity, as  hereinabove  explained,  but  with 
the  express  agreement  that  the  said  Texas 
Trading  Company,  its  assigns  or  nominee, 
may  at  any  time  thereafter  before  the  30th 
day  of  January,  1896,  demand  and  receive 
baclc  from  the  said  James  A.  Wright  the  said 
two  Semple  notes,  by  paying  to  him  the  sum 
of  one  thousand  doUara  in  cash";  the  |1,000, 
when  paid,  to  be  applied  as  a  credit  uiH>n 
the  notes.  It  was  further  expressly  stipulat- 
ed In  the  said  agreement  that  the  payment 
by  Helena  J.  Semple  and  Frank  J.  Semple 
of  the  first  note,  due  September  1,  18M,  for 
$1,200,  should  entitle  the  Texas  Trading 
Company,  or  its  nominees,  to  receive  from 
Wright  the  unpaid  Semple  note.  The  effect 
of  this  qualifying  clause  was  explicitly  to 
limit  the  lien  of  Wright  upon  the  two  notes 
to  the  amount  of  me,— that  Is,  $1,200,— with 
the  Interest  that  might  accrue  thereon;  for 
there  was  no  time  limited  in  which  the 
Semple  note  should  be  paid  In  order  to  give 
the  right  to  the  Texas  Trading  Company, 
upon  Its  payment,  to  receive  the  other  note 
from  Wright.  Whenever  the  first  note 
might  be  paid  by  Semple  and  his  wife,  or  col- 
lected from  them  by  law,  either  by  subjecting 
the  prt^erty  npon  which  the  notes  were  held  as 
a  lien,  or  otherwise,  the  Texas  Trading  Com- 
pany, or  its  nominee,  would  have  the  right 
to  have  the  other  returned,  or  to  receive 
whatever  amount  of  money  should  be  col- 
lected npon  the  said  notes  after  paying  the 


first  one.  The  Texas  Trading  Company  had 
the  right  at  any  time  before  January  30, 
1885,  to  redeem  both  of  the  notes,  upon  the 
payment  of  $1,000,  but  that  right  ceased  at 
the  expiration  of  the  time  stated.  It  did 
not,  however,  affect  the  other  stipulation,— 
that  upon  the  payment  of  the  first  Semple 
note  the  other  note  should  be  returned  to 
the  Texas  Trading  Company,  or  its  nominee. 
The  district  Judge  who  tried  this  case  as- 
sumed in  hfs  charge  that  the  two  Semple 
notes  were  made  security  for  the  entire  debt 
due  from  the  trading  company,  and  upon 
that  basis  charged  the  jury  to  find  for  the 
defendant  upon  his  cross  bill.  In  this  re- 
spect the  charge  of  the  court  was  erroneous. 
Upon  the  cross  bill  filed  by  the  defendant 
the  judgment  should  have  l>een  entered  that 
the  defendant  be  decreed  the  right  to  bold 
and  collect  both  of  the  Semple  notes,  and, 
upon  the  payment  of  the  amount  of  $1,200 
and  Interest  on  the  first  note,  the  amount 
collected  upon  said  notes,  over  and  above 
that  which  was  necessary  to  satisfy  the 
first,  and  interest  thereon,  be  paid  over  to 
Mrs.  Annie  Lillian  Malone,  or  If  the  first  of 
the  said  Semple  notes  shall  be  paid,  without 
sale  of  the  property  on  which  they  hold  a 
lien,  and  without  the  necessity  of  enforcing 
both  of  the  said  notes  in  the  collection  there- 
of, then  that  the  last  of  the  two  Semple 
notes  be  delivered  to  the  said  Annie  Lillian 
Malone.  For  the 'error  in  the  charge  of  the 
district  court  as  above  indicated,  and  be^ 
cause  the  court  of  civil  appeals  erred  in  not 
reversing  and  reforming  the  said  Judgment, 
it  is  ordered  that  the  Judgments  of  the  dis- 
trict court  and  the  court  of  civil  appeals  be 
affirmed,  in  so  far  as  they  affect  the  plain- 
tiffs' right  to  recover  in  their  original  suit, 
and  that  the  Judgment  upon  the  cross  bill 
of  the  defendant  be,  and  the  same  is  here- 
by, reversed,  and  such  Judgment  be  here 
entered  as  should  have  been  entered  in 
the  district  court,  to  wit:  It  is  ordered  and 
decreed  that  J.  A.  Wright  be  permitted  to 
hold  and  collect  the  two  notes  executed  by 
Helena  and  F.  J.  Semple  to  Annie  Lillian 
Malone,  for  the  sum  of  $1,200  each,  dated 
March  18,  1894,  bearing  10  per  cent  inter- 
est per  annum  from  date,  with  a  lien  upon 
certain  property  described  in  a  deed  of  trust 
referred  to  in  the  said  petition,  and  that  out 
of  the  proceeds  of  the  said  notes  so  col- 
lected he  shall  retain  a  sufficient  amount  to 
pay  off  and  discharge  the  one  of  the  said 
notes  first  due,  with  interest  thereon,  and 
the  excess,  if  any,  he  shall  pay  over  to  the 
said  Annie  Lillian  Malone  as  her  separate 
property;  and  if  the  said  Helena  and  Frank 
J.  Semple  shall,  without  legal  proceeding, 
pay  off  the  first  of  the  said  notes,  then  the 
said  James  A.  Wright  shall  deliver  the  oth- 
er note  to  the  said  Annie  Lillian  Malone  as 
her  separate  property,  and  that  plaintiffs  in 
error  pay  the  costs  of  the  district  court, 
and  that  defendant  in  error,  pay  the  costs  In 
this  court  and  in  the  court  of  civil  appeals. 
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VINBTARD  et  «1.  t.  O'CONNOR. 

(Supreme  Court  of  Texas.     Jnne  22,  1896.) 

Deed— Dbscriftios  — SorriciBNor  — Failobb  to 
NiMB  Grantbi. 

1.  A  deed  by  a  father  to  hia  son,  for  a 
nominal  coasideration,  describing  the  land  con- 
voyed as  "all  my  right,  title,  and  interest  in  the 
estate  of  J.  W.  B.,  purchased  by  me  at  admin- 
istrator's sale  in  behalf  of  my  son,"  is  not  bad 
for  want  of  a  sufficient  description,  as  the 
words  "purchased  by  me  at  administrator's 
sale  in  behalf  of  my  son,"  will  be  construed  as 
expressing  a  motive  for  the  conveyance  of  all 
the  interest  purchased  at  the  sale,  and  not  as 
limiting  the  interest  conveyed  to  that  purchased 
in  behalf  of  the  son.     35  S.  W.  1084,  affirmed. 

2.  A  deed  recited  that  "I  [grantor]  »  »  • 
for  the  sum  of  one  dollar,  and  oat  of  the  afFec- 
tion  for  my  son,  S.  H.  V.,  do  hereby  grant,  re- 
lease, and  convey,  to  have  and  to  hold  for- 
ever, all  my  right,  title,  and  interest  in  the  es- 
tate of  J.  W.  B.,  purchased  by  me  at  adminis- 
trator's sale  in  behalf  of  my  son,  S.  H.  V.,  and 
heirs  of  S.  C.  [grantor]  and  Anna  W.  V.;  here- 
by reserving  the  right  to  control,  as  guardian, 
said  estate  for  the  benefit  of  S.  H.  V.  and  heirs 
of  S.  C.  and  Anna  W.  V.  And  I,  the  said  S.  O. 
v.,  for  and  in  consideiation  of  the  sum  of  one 
dollar  to  me  in  hand  paid,  do  hereby  bind  my- 
self by  these  presents  to  warrant,  defend,  and 
protect  unto  the  said  S.  H.  V.  and  heirs  of  S.  C. 
V.  all  the  possessions  hereunto  conveyed."  Hdd, 
that  the  deed  was  not  void  for  failure  to  name  a 
grantee,  as  the  recitals  showing  that  the  con- 
veyance was  in  consideration  of  love  and  af- 
fection for  S.  H.  v.,  and  that  the  land  was  pur- 
chased in  behalf  of  S.  H.  V.,  and  the  warranty 
of  title  to  S.  H.  V.  and  heirs  of  the  grantor,  are 
sufficient  to  designate  S.  H..V.  as  the  grantee. 
35  S.  W.  1084.  reversed. 

Error  to  court  of  clvU  appeals  of  First  su- 
preme judicial  district 

ActlOD  by  S.  C.  Vineyard  and  another,  as 
guardians  of  Lillian  Vineyard,  against  Dennis 
M.  O'Connor.  There  was  a  Judgment  of  the 
court  of  civil  appeals  (35  S.  W.  1084)  affirm- 
ing a  judgment  for  defendant,  except  as  to 
the  lands  by  blm  disclaimed,  and  plaintiffs 
bring  error.     Reversed. 

Ward  &  James,  for  plaintiffs  in  error. 
Glass,  Callender  &  Carsner,  for  defendant  In 
error. 

OAINES,  C.  J.  This  was  an  action  of  tres- 
pass to  try  tltie,  brought  by  Lillian  Vineyard, 
a  minor  who  sued  by  her  guardians,  to  re- 
cover of  Dennis  M.  O'Conaor,  the  defendant 
In  error,  certain  tracts  of  land.  The  defend- 
ant, in  an  amended  answer,  disclaimed  as  to 
some  of  the  tracts  sued  for,  but  pleaded  not 
guilty,  and  set  np  title,  as  to  the  others. 
There  was  a  judgment  for  defendant  for  the 
lands  claimed  by  him  in  his  answer,  which 
judgment  was  affirmed  by  the  court  of  civil 
appeals. 

Upon  the  trial  the  plainUtr  Introduced  in  ev- 
idence patents  to  one  James  W.  Byrne  for  six 
of  the  tracts  in  controversy,  and  also  a  pat- 
ent to  one  Isaac  C.  Robertson  for  the  seventh. 
It  was  agreed  between  the  parties  that  Byrne, 
who  was  then  dead,  was  the  owner  at  the 
time  of  bis  death  of  the  tract  patented  to  Rob- 
ertson. The  plaintiff  then  Introduced  the  pro- 
ceedings  of   the   probate   court   of   Aransas 


county  In  the  matter  of  the  estate  of  James 
W.  sb'nie,  deceased,  showing  an  order  for 
the  sale  of  the  lands,  and  an  order  condrming 
a  sale  of  the  same  to  S.  C.  Vineyard,  together 
with  a  deed  by  the  administrator  conveying 
to  such  purchaser  the  lands  so  sold.  The 
plaintiff  then  offered  a  purported  deed,  of 
which  the  following  Is  a  copy:  "State  of  Tex- 
as, County  of  Aransas.  Know  all  men  by 
these  presents,  that  I,  Samuel  C.  Vineyard,  of 
the  state  of  Texas  and  county  of  Aransas,  for 
the  sum  of  one  dollar,  and  out  of  the  affec- 
tion for  my  son,  Samuel  Harvey  Vineyard,  do 
hereby  grant,  release,  and  convey,  to  b&ve 
and  to  hold  forever,  all  my  right,  titie,  and  in- 
terest in  the  estate  of  James  W.  Byrne,  pur- 
chased by  me  at  administrator's  sale  in  be- 
half of  my  son,  Samuel  Harvey  Vineyard,  and 
heirs  of  S.  C.  Vineyard  and  Anna  W.  Vine- 
yard, hereby  reserving  the  right  to  control  as 
guardian  said  estate  for  the  benefit  of  S.  H. 
Vineyard  and  heirs  of  S.  C.  Vineyard  and 
Anna  W.  Vineyard;  and  I,  the  said  Samuel 
C.  Vineyard,  for  and  in  coasideration  of  the 
sum  of  one  dollar,  to  me  in  hand  paid,  do  here- 
by bind  myself  by  these  presents  to  warrant, 
defend,  and  protect  unto  the  said  Samuel  H. 
Vineyard  and  heirs  of  8.  C.  Vineyard  all  the 
possession  hereunto  conveyed  this  eighth  day 
of  October,  1873,  A.  D.  In  testimony  where- 
of, I  have  hereunto  signed  my  name,  and  af- 
fixed my  scrawl  for  seal,  on  tliis  eighth  day 
of  October,  A.  D.  one  thousand  eight  hundred 
and  sevens-three.  S.  C.  Vineyard.  Witness: 
Eustace  Hatch."  The  instrument  was  duly 
acknowledged.  The  introduction  of  the  pa- 
per in  evidence  was  objected  to  on  three 
grounds,  but  we  need  only  consider  two  of 
them.  The  first  was  that  it  was  void  because 
it  contained  no  sufficient  description  of  the 
property  intended  to  be  conveyed;  and  the 
second,  that  the  grantee  was  not  named 
therein.  In  connection  with  the  instrument, 
the  plaintiff  offered  to  prove  bj  her  mother 
that  she  (the  proffered  witness)  was  the  wife 
of  S.  C.  Vineyard,  and  that  Samuel  Harvey 
Vineyard  was  their  son,  and  that  he  was  the 
only  child  bom  to  them  at  the  date  of  the 
purported  conveyance,  but  that  subsequently 
she  bore  to  her  husband  the  plaintiff  and  an- 
other child.  The  plaintiff  also  offered  in  evi- 
dence a  deed  executed  by  Samuel  Harvey 
Vineyard,  conveying  to  her  all  his  "entire  in- 
terest in  the  conveyance  from  S.  C.  Vineyard 
to  me,  Harvey  S.  Vineyard,  A.  D.  1873;  the 
same  tracts  being  purchased  from  the  estate 
of  James  W.  Byrne,"  etc.  The  first  deed  xvas 
excluded  by  the  court  upon  Uie  objection  al- 
ready stated,  and  the  second  was  objected  to 
npon  the  ground  that,  since  the  first  deed  had 
been  ruled  out,  the  second  was  irrelevant 
This  latter  was  also  excluded.  We  are  of  the 
opinion  that  neither  ground  of  objection  to  the 
instrument  executed  by  S.  C.  Vineyard  is  ten- 
able. The  majority  of  the  court  of  civil  ap- 
peals held  that  the  description  of  the  prop- 
erty Intended  to  be  conveyed  was  sufficient 
and  we  thtnlt  that  ruling  correct     If  the  de- 
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acrlptlon  had  ended  with  the  words,  "pnr- 
cbased  by  me  at  adminlstrator'B  sale,"  It  1b 
quite  too  clear  for  argument  that  it  would 
have  been  sufficient  Bowles  t.  Be&l,  60  tez. 
322;  Cattle  Co.  v.  Chisholm,  71  Tex.  S23,  9 
S.  W.  479;  Wilson  v.  Smith,  50  Tex.  365; 
Kingston  y.  Fickins,  46  Tex.  99;  Ragsdale  T. 
Robinson,  48  Tex.  379.  If  the  purpose  of  the 
use  of  these  words,  "in  behalf  of  my  son," 
etc.,  was  to  limit  the  conveyance  to  a  part  of 
the  lands  bought  at  the  administrator's  sale, 
and  the  whole  of  the  descriptiye  language 
should  be  construed  as  if  it  had  read,  "all  that 
portion  of  the  property  bought  by  me  at  ad- 
ministrator's sale,  which  was  purchased  in 
behalf  «f  my  son,"  there  might  be  some  ques- 
tion as  to  its  sufficiency.  But  we  think  such 
was  not  the  purpose  of  the  grantor,  but  that 
the  object  in  the  use  of  the  words  Just  quoted 
was  merely  to  declare  that  he  had  purchased 
all  the  lands  bought  by  him  at  the  sale  of 
Byrne's  estate  for  the  use  of  his  children,  and 
thus  to  make  more  manifest  the  motive  which 
prompted  the  conveyance.  At  all  events,  the 
language  fairly  admits  of  that  construction; 
and  when  words  in  an  Instrument  are  capable 
of  two  constructions,  one  of  which  will  make 
it  void,  and  the  other  of  which  will  make  it 
valid,  the  latter  must  prevalL 

This  brings  us  to  the  second  ground  of  ob- 
jection, wtdch  ^.aa  that  there  was  no  grantee 
in  the  deed.  Bvery  deed  of  conveyance  must 
have  a  grantee.  But  it  is  a.  mistake  to  sup- 
pose that  any  mere  formalities  are  necessary 
to  its  validity.  Lord  Coke  says:  "I  have 
tearmed  the  said  parts  of  the  deed  formal  or 
orderly  parts,  for  If  such  a  deed  be  without 
premises,  habendum,  tenendum,  reddendum, 
clause  of  warrantie,  the  clause  of  in  cujus  rel 
testimonium,  the  date  and  the  clause  of  hiia 
testibus,  yet  the  deed  is  good.  For  if  a  man 
by  deede  give  lands  to  another  and  to  his 
heirs  without  more  ssying,  this  is  goode  if  b6 
put  his  seaie  to  the  deede,  deliver  it,  and 
make  livery  accordingly.  So  it  is  If  A.  give 
lands  to  have  and  to  hold  to  B.  and  his 
heires,  this  is  good,  albeit  the  feoSee  Is  not 
named  in  the  premises."  1  Co.  Lltt  7a.  In 
a  deed,  as  in  all  other  written  Instruments,  It 
is  the  duty  of  the  court  to  determine  the  in- 
tention of  the  parties  to  it;  and  when  the  in- 
strument itself  makes  it  manifest  that  it  was 
the  purpose  of  the  grantor  to  convey  the  prop- 
erty to  another,  who  in  the  deed  Itself  is  deB> 
ignated  with  reasonable  certainty,  it  will  take 
effect  as  a  conveyance.  The  grantee  need  not 
be  named.  Be  may  be  described.  A  deed 
to  the  heirs  of  a  person  who  Is  dead  is  good, 
for  the  reason  ttiat  the  heirs  may  be  definitely 
ascertained.  Tliat  is  certain  which  may  be 
made  certain.  So  if  the  deed  do  not  express 
to  whom  the  property  is  conveyed,  yet,  as  wn 
have  seen,  if  the  grantee  be  named  In  the  ha- 
bendum, the  deed  is  sufficient,— not  because 
the  habendum  says  expressly  who  the  gran- 
tee Is,  but  because  the  inevitable  presump- 
tion is  that  the  person  who  is  "to  have  and  to 
hold"  the  property  is  the  party  to  whom  it. 


was  intended  to  be  conveyed.  The  case  of 
Newton  v.  McKay,  29  Mich.  1,  la  similar  to 
the  case  before  us,  and  the  remariiLS  of  the 
court  in  their  opinion  are  quite  pertinent  to 
the  question  we  have  under  consideration. 
There  the  Instrument,  neither  in  the  grantlug 
clause,  nor  in  the  habendum,  nor  in  the  war- 
ranty, named  the  grantee,  though  it  began, 
"This  indenture,  made  and  agreed  to  between 
Jacob  Sammons,  of  the  first  part,  and  F.  H. 
Oenereaux,  of  the  second  part,"  etc.  The 
coort,  in  their  opinion,  say:  "It  is  nndonbt- 
edly  true  that  to  constitute  a  valid  convey- 
ance the  grant  must  in  some  way  distinguish 
the  grantee  from  the  rest  of  the  world.  But 
it  is  equally  true  that  if,  upon  a  view  of  the 
whole  instru'nent,  he  is  pointed  out,  eveu 
though  the  name  of  baptism  is  not  given  at 
all,  the  grant  will  not  fail.  The  whole  writ- 
ing is  always  to  be  considered,  and  the  intent 
will  not  be  defeated  by  false  English  or  ir- 
regular arrangement,  unless  the  defect  is  so 
serious  as  absolutely  to  preclude  the  ascer- 
tainment of  the  meaning  of  the  parties, 
through  the  means  furnished  by  the  whole 
document  and  such  extrinsic  aids  as  the  law 
permits.  It  is  not  indispensable  that  the  name 
of  the  grantee.  If  given,  should  be  inserted  in 
the  premises.  If  the  Instrument  shows  who 
he  Is,— if  it  designates  him,  and  so  identifies 
him  that  th^e  is  no  reasonable  doubt  respect- 
ing the  party  constituted  grantee,— it  is  not 
of  vital  consequence  that  the.matter  which  es- 
tablishes his  identity  is  not  in  the  common  or 
best  form,  or  in  the  usual  or  most  appropriate 
iwsltlon  in  the  instrument  The  grant  before 
us  is  very  awkward  and  unskilled.  It  was 
evidently  drawn  by  a  person  unacquainted 
with  the  principles  of  conveyancing,  and  yet 
having  some  knowledge  of  the  phraseology 
commonly  used  in  deeds.  But  notwithstand- 
ing its  infelicity  of  arrangement  and  its  numer- 
ous shortcomings,  it  seems  to  me  that  it  is  not 
invalid  for  the  uncertainty  alleged  against  it 
True,  no  one  is  expressly  named  or  described 
as  grantee  In  the  premises  or  subsequent  parts 
of  the  Instrument  But  no  person  can  es- 
cape the  impression  that  the  paper  was  meant 
to  be  an  actual  and  lawful  grant  to  Gener- 
eaux.  It  was  not  prepared,  executed,  ac- 
knowledged, and  delivered  as  an  idle  cere- 
mony. It  describes  Sammons  as  being  th» 
party  of  the  first  part,  and  Genereaux  as  be- 
ing the  iwrty  of  the  second  part  The  nature 
of  the  act  to  be  consummated,  and  the  writing 
got  up  as  an  instrument  of  conveyance  to  ef- 
fect the  consummation,  explain  the  sense  m 
which  Sammons  is  called  the  'party  of  the 
first  part'  and  Genereaux  tfye  'party  of  the 
second  part'  When  we  reflect  that  the  par- 
ties were  by  this  paper  seeking  to  effect  a 
transfer  of  land  from  one  to  the  other,  these 
expressions  of  party  'of  the  first  part'  and 
party  'of  the  second  part'  very  plainly  convey 
the  idea  that  the  former  was  grantor  and  the 
latter  grantee."  After  referring  to  anothei 
peculiarly  of  the  deed,  the  court  conclude: 
"Without  pausing  to  elaborate  the  point  it  is 
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sufDclent  to  say  tbat  the  Instrument  imports 
upon  Its  face  to  be  a  grant  from  Sammons  to 
GenereauT."  The  case  of  Doe  v.  Hlnes, 
Bttsb.  343,  was  decided  upon  the  same  prin- 
ciples. Let  us  then  apply  the  rales  announ- 
ced to  the  instrument  before  us.  Treating  the 
recital  of  the  consideration  of  one  dollar  as 
formal,  we  see  that  the  true  consideration  of 
the  deed  is  the  affection  of  the  grantor  for  his 
son.  It  declares  that  the  property  had  been 
purchased  at  the  administrator's  sale  in  be- 
half of  (that  is,  for  the  benefit  of)  his  son  and 
the  "heirs"  of  the  grantor  and  his  wife,  and 
also  reserves  control  of  the  property,  as 
guardian,  for  the  benefit  of  the  son  and  such 
"heirs."  And  finally  the  grantor  covenants 
to  warrant  the  title  to  bis  son  and  the  "heirs" 
of  himself  and  wife.  So  the  deed  expressly 
shows  who  is  to  have  the  beneficial  interest 
in  the  property,  and  to  whom  the  title  was  to 
be  warranted.  Can  there  be  any  reasonable 
doubt,  from  the  face  of  the  deed  itself,  to 
whom  the  grantor  Intended  to  convey  the 
land?  If  the  grantor  may  be  pointed  out  in 
the  habendum,  why  not  in  the  covenant  of 
warranty?  The  whole  Instrument  is  consist- 
ent with  the  theoiy  that  Samuel  Harvey  Vine- 
yard was  intended  to  be  a  grantee  therein, 
and  no  other  possible  construction  can  recon- 
cile Its  peculiar  provisions.  We  therefore 
conclude  that  the  instrument  in  question  was 
a  valid  conveyance,  and  that  it  passed  to  him 
the  legal  title  iij  the  land.  For  the  eiTor  of 
the  trial  court  in  excluding  the  deed  fromS.C. 
Vineyard  to  Samuel  H.  Vineyard,  and  the 
court  of  civil  appeals  in  afilrming  that  ruling, 
their  Judgments  are  reversed,  and  the  cause 
remanded. 


MORRISON  V.  LAZARUS. 
(Supreme  Court  of  Texas.     June  22,  1896.) 

MOKTOAOK— VbNDOK'8    LiBN  AS    COIXATBRAL— Ev- 
FORCEIdKNT  AGAINST  HOMESTEAD. 

The  owner  of  a  tract  of  land  which  in- 
cluded his  homestead,  and  who  owed  a  part  of 
the  purchase  money,  evidenced  by  a  note  re- 
serving a  vendor's  iien,  Irarrowed  from  a  mort- 
gage company,  securing  the  loan  by  a  trust  deed 
on  the  land  exclusive  of  the  homestead;  the 
company  talcing  up  the  purchase-money  note 
from  the  proceeds  of  the  loan,  under  an  agre«> 
ment  contained  in  the  trust  deed  that  it  should 
retain  such  note  as  collateral,  together  with 
the  lien  securing  it.  The  company  foreclosed 
the  trust  deed,  taking  judgment  against  the 
mortgagor  for  the  full  amount  of  the  loan,  and 
sold  and  bought  in  the  property  covered  there- 
by for  a  part  only  of  the  debt,  the  amount  be- 
ing credited  on  the  judgment.  It  afterwards 
transferred  the  purciiase-money  note  to  plain- 
tiff, who  brought  suit  against  a  purchaser  of 
the  homestead  from  the  mortgagor,  to  enforce 
against  it  the  vendor's  lien.  Held,  that  if  the 
saJe  under  the  foreclosure  by  tlie  mortgage 
company,  which  was  then  the  owner  of  such 
lien,  extinguished  it  as  to  the  land  other  than 
the  homestead,  the  proceeds  of  such  sale  oper- 
ated, when  applied  on  the  judgment,  as  a  sat- 
isfaction of  the  purchase-money  debt:  that,  if 
the  lien  was  not  extinguished,  it  survived  as  to 
all  the  land,  unaSocted  by  the  foreclosure  of 
the  prior  lien,  and  could  only  be  enforced,  aa  to 


the  homestead  part  of  the  proper^,  after  the 
remainder  had  been  exhansted.  36  S.  W.  496, 
reversed. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme Judicial  district 

Action  by  Sam  Lazarus  against  Hiram 
Morrison  and  others.  Judgment  for  plain- 
tiff In  the  trial  court  was  affirmed  on  ap- 
peal by  the  court  of  civil  appeals  (35  S.  W. 
498),  and  defendant  Morrison  brings  error. 
Reversed. 

J.  D.  Thomas,  for  plaintiff  in  error.  Alex- 
ander, Clark  &  Hall,  for  defendant  in  error. 


BROWN,  J.  W.  N.  George  purcnased  from 
H.  H.  Rawlings  1,380  acres  of  land,  for 
which  he  gave  his  note  for  $8,047.50,  dated 
November  19,  1885,  dne  November  19,  1893. 
George  occupied  200  acres  of  the  tract  as 
a  homestead,  and  while  he  vas  so  occupy- 
ing It,  on  the  23d  day  of  October,  1888,  bor- 
rowed from  the  Western  Mortgage  &  In- 
vestment Company  $16,500,  giving  his  note 
therefor,  which  matured  prior  to  the  26th 
day  of  December,  1891;  and  to  secure  this 
note  George  executed  to  the  Western  Mort- 
gage &  Investment  Company  a  deed  of  trust 
on  1,180  acres  of  the  land,  not  including  his 
homestead.  The  principal  and  Interest  of 
the  note  given  by  George  to  H.  H.  Rawlings 
were  embraced  In  the  note  given  by  George 
to  the  mortgage  and  Investment  company; 
and  he  received  from  the  Investment  com- 
pany  the  difference  between  the  principal 
of  the  said  note  and  unpaid  interest  up  to 
date  when  he  borrowed  the  money  from  the 
said  Investment  company,  and  the  amount 
of  the  note  executed  to  it,  being  something 
over  $6,000.  The  mortgage  and  Investment 
company,  with  the  money  borrowed  by 
George,  paid  off  the  note  to  Rawlings,  and 
received  the  same,  with  an  Indorsement 
thereon  showing  that  it  was  transferred  by 
Rawlings  without  recourse.  The  deed  of 
trust  included  only  the  1,180  acres  of  land, 
describing  It  by  metes  and  bounds,  and  call- 
ing for  the  200  acres  as  the  homestead  of 
George  on  two  of  Its  lines.  No  other  land 
was  described  in  the  deed  of  trust  than  the 
1,180  acres.  In  the  deed  of  trust  was  a  space 
thus  designated:  "This  space  is  to  be  used 
to  secure  subrogation  of  the  Hen,  and  recite 
facts  where  a  vendor's  or  other  lien  is  paid 
off  by  the  note  secured  hereby."  In  the 
space  was  written:  "It  Is  expressly  agreed 
that  the  taking  of  this  trast  deed  shall  in 
no  wise  impair  the  vendor's  lien  existing  up- 
on tiie  said  land,  as  evidenced  by  the  note 
of  the  said  W.  N.  George  for  $8,047.50,  ex- 
ecuted to  H.  H.  Rawlings,  and  transferred 
to  the  Western  Mortgage  &  Investment  Cyom- 
pany.  Limited,  and  now  owned  by  the  said 
company."  It  was  proved  by  J.  B.  Simp- 
son, who  was  trustee  In  the  i-md.  of  trust, 
that  when  the  said  transaction  occurred  It 
was  agreed  between  him  and  George  that 
the  note  made  to  Rawlings  should  be  held 
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by  the  mortgage  and  Investment  company 
as  collateral  to  secun  the  note  made  to  It 
for  116,500,  which  agreement  was  expressed 
In  the  deed  of  tmst  To  the  admission  of 
this  testimony  the  defendant  Morrison  ob- 
jected upon  the  ground  that  the  deed  of 
tmst  was  the  best  eyldence  of  the  agree- 
ment; and,  second,  that  the  evidence  tended 
to  vary  the  terms  of  the  agreement  expressed 
in  the  deed  of  trust,— which  objections  were 
overruled,  and  the  testimony  admitted.  De- 
•cember  26,  1891,  the  note  made  by  George 
to  the  mortgage  and  investment  company 
bavlng  fallen  due  and  being  unpaid,  suit 
was  filed  upon  It  by  the  said  mortgage  and 
Investment  company  against  George,  and 
praying  a  foredosnrr  upon  the  1,180  acres 
of  land,  bnt  not  embracing  the  200  acres, 
nor  declaring  any  right  against  the  200  acres, 
-nor  asking  any  relief  with  regard  thereto. 
During  the  pendency  of  the  suit  above  stat- 
ed, George  and  wife,  on  the  20th  day  of  Feb- 
ruary, 1892,  by  warranty  deed  to  appellant, 
Morrison,  conveyed  the  1,180  acres  of  land, 
expressing  that  It  was  conveyed  subject  to 
the  deed  of  trust,  and  also  conveyed  to  Mor- 
rison the  200  acres,— the  homestead;  the 
consideration  of  the  conveyance  of  the  lands 
being  a  note  for  $1,500,  and  Sl.OOO  paid  by 
Morrison  for  George  On  March  29,  1892, 
the  mortgage  and  investment  company  ob- 
tained a  judgment  against  George  for  $23,- 
451.40,  foreclosing  the  Hen  of  the  deed  of 
trust  upon  the  1,180  acres  of  land;  and  in 
July,  1892,  the  1,180  acres  of  land  was  sold 
under  and  by  virtue  of  the  said  judgment, 
and  bought  In  by  the  mortgage  and  Invest- 
ment company  at  the  price  of  $10,000,  which 
was  credited  upon  the  judgment.  Lazarus, 
the  defendant  in  error  gave  his  own  note  to 
the  mortgage  and  investment  company  for 
the  amount  of  the  principal,  $8,047.50,  of  the 
note  made  by  George  to  Rawlings,  and  took 
from  the  mortgage  company  a  transfer  of 
the  latter  note,  and  a  guaranty  tliat  it  would 
be  paid.  Suit  was  instituted  in  the  district 
court  of  Dallas  county  upon  the  note  made 
by  George  to  Rawlings  (George  and  Morri- 
son, with  others,  being  parties  defendant); 
praying  for  judgment  against  George  for  the 
amount  of  the  note,  and  a  foreclosure  of  the 
vendor's  lien  upon  the  200  acres  of  land,  the 
homestead  of  George,  which  had  t)een  con- 
veyed to  Morrison.  The  deed  of  trust  given 
by  George  to  the  mortgage  and  investment 
company  was  recorded  In  Dallas  county 
prior  to  the  sale  made  by  George  to  Morri- 
son. Trial  was  had  before  the  court  with- 
out a  jury,  and  judgment  was  rendered 
against  George,  by  default,  for  the  full 
amount  of  the  note  sued  upon,  and  Interest; 
and  against  Morrison,  foreclosing  the  lien 
upon  the  200  acres  of  land  aforesaid.  Mor- 
rison appealed  to  the  court  of  civil  appeals, 
which  aflELrmed  the  judgment  of  the  district 
court. 

Lazarus  is  in   no  better  position   in   this 
•case  than  the  Western  Mortgage  &  Invest- 


ment Company  wo'ild  be  if  it  were  plaintiff 
herein.  It  he  really  owns  the  note  sued  up- 
on, the  manner  In  which  he  acquired  it 
makes  It  subject  in  his  hands  to  all  defenses 
that  could  be  made  against  it  In  the  hands  of 
the  Western  Mortgage  &  Investment  Com- 
pany, and  Imposes  upon  him  the  same  re- 
quirements that  the  law  would  impose  upon 
the  mortgage  and  investment  company  as  a 
condition  precedent  to  enforcing  the  lien  up- 
on the  homestead.  For  the  purpose  of  this 
case,  we  will  assume  that  Morrison  must 
stand  In  the  shoes  of  George,  and  Is  not  en- 
titled to  make  any  defense  that  George  could 
not  make  if  he  were  stdl  the  owner  of  the 
land,  and  occupying  It  as  a  homestead.  The 
efTect  of  the  transaction  between  George  and 
the  mortgage  and  investment  company,  as 
Interpreted  and  enforced  by  the  judgment 
of  the  district  court  In  this  case  In  connec- 
tion with  the  judgment  in  the  former  suit 
foreclosing  the  deed  of  trust  upon,  and  sale 
of,  the  1,180  acres  thereunder.  Is  to  give  to 
the  money  borrowed  by  George  from  the 
mortgage  and  investment  company,  in  .ex- 
cess of  that  which  was  nsed  to  take  up  the 
vendor's  li<»n  note,  a  lien  upon  the  1,180 
acres  of  land,  superior  to  that  of  the  vendor's 
Hen  note  made  by  George  to  Rawlings;  and 
the  money  embraced  in  the  $16,500  note, 
which  representr  the  vendor's  lien  note.  Is 
given  but  a  secondary  Hen  upon  the  1,180 
acres  of  land,  and  in  that  way  the  burden 
of  the  entire  note  for  $8,047.50  is  imposed 
upon  the  homestead.  Plainly  stated,  the 
agreement,  thus  construed,  would  be  the 
equivalent  of  an  arrangement  as  follows: 
Suppose  that  George  had  Iwrrowed  the  $16.- 
500  of  the  mortgage  and  Investment  com- 
pany, with  a  part  of  which  sum  it,  at  his 
suggestion,  took  up  the  vendor's  lien  note, 
with  a  transfer  thereof  to  it,  and  Instead  of 
giving  one  note  for  the  $16,500,  as  in  this 
case,  the  investment  company  held  the  orig- 
inal vendor's  lien  note,  and  took  from  George 
a  note  for  the  excess  over  the  amount  paid 
for  the  vendor's  lien  note;  and,  to  secure 
the  original  note  nnd  the  note  given  for  such 
excess,  suppose  George  had  given  a  deed  of 
trust  upon  the  1,180  acres  of  land,  with  the 
specific  agreement  that  the  vendor's  Hen  of 
the  $8,047.50  note  should  be  retained  upon  aU 
the  land,  but  that  the  note  given  for  the 
money  borrowed  <n  excess  of  that  which 
was  used  to  take  up  the  vendor's  Hen  note 
should  have  a  prior  Hen  upon  the  1,180  acres. 
The  district  court  must  have  construed  the 
agreement  in  this  case  to  mean  what  is  ex- 
pressed in  the  supposed  case  stated  above; 
otherwise  it  could  not  have  allowed  the 
proceeds  of  the  sale  of  the  1,180  acres  to  be 
exclusively  applied  to  the  payment  of  the 
money  embraced  in  the  note  given  by  George 
to  the  mortgage  and  investment  company 
not  used  to  discharge  the  Hen,  and  at  the 
same  time  refuse  to  require  the  vendor's 
lien  to  be  foreclosed  upon  the  1,180  acres 
before  subjecting  the  homestead  to  the  orig- 
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Inal  note.  If  the  district  cotirt  beld  the  1,1S0 
acres  subject  first  to  the  purchase  money 
embraced  in  the  note,  It  must  have  applied 
the  sum  bid  for  K  to  the  discharge  of  the 
purchase  money,  or  that  the  land  was  still 
subject  to  the  vendor's  Hen,  and  that  It  must 
be  exhausted  before  the  homestead  can  be 
resorted  to.  In  so  far  as  priority  was  given 
to  the  borrowe<i  money  over  the  vendor's  lien 
note,  the  agreement,  thus  understood,  would 
be  in  conflict  with  article  16,  §  50,  of  the 
constitution,  because  it  would  virtually  cre- 
ate a  new  lien  upon  the  homestead,  by  add- 
ing a  burden  to  which  it  was  not  before 
liable,  in  that  the  200  acres  would  be  made 
liable  for  the  entire  purchase-money  debt, 
whereas  it  wab  in  the  first  place  only  liable 
for  its  proportionate  part  thereof. 

We  do  not  understand  that  counsel  for  the 
defendant  In  error  claim  this  to  be  the  proper 
construction  of  the  agreement,  yet  it  cannot 
be  denied  that  it  is  the  effect  produced  by 
the  construction  placed  upon  the  contract  by 
the  court  The  best  case  which  can  be  made 
for. the  plaintiff,  Lazarus,  upon  the  facts,  is 
that  the  vendor's  lien  was  to  be  preserved  up- 
on the  whole  1,380  acres  of  land,— the  1,180 
acres  to  be  primarily  liable  tor  the  $8,047.60 
as  represented  in  the  $16,500  note,— and  that 
the  original  note  given  by  George  to  Rawl- 
Ings  should  be  held  by  the  mortgage  and  In- 
restment  company  as  collateral  security  for 
the  payment  of  that  sum  by  the  1,180  acres; 
the  homestead  being  thus  made  secondarily 
liable  for  the  purchase  money  of  the  land. 
By  this  arrangement  the  homestead  became 
surety  or  a  guarantor  that  the  1,180  acres 
would  sell  for  a  sum  suffldent  to  discharge 
that  portion  of  the  note  secured  by  the  deed 
of  trust  which  represented  the  purchase  mon- 
ey of  the  entire  tract.  Durrell  v.  Farwell, 
88  Tex.  98.  30  S.  W.  539,  and  31  S.  W.  185, 
and  authorities  there  cited;  Robinson  v.  Oee, 
1  Ves.  Sr.  251.  The  homestead  occupying 
towards  the  remainder  of  the  tract  the  atti- 
tude of  guarantor  or  surety,  it  would  be  nec- 
essary for  the  party  seeking  to  enforce  the 
lien  to  first  exhaust  the  1,180  acres  before 
resorting  to  the  homestead.  At  least,  it 
would  be  required.  If  the  primary  security 
bad  not  been  first  exhausted,  that  it  should 
in  this  proceeding  be  brought  before  the 
court,  and  the  lien  foreclosed  so  as  to  sub- 
ject the  1,180  acres  first;  and  by  the  decree 
of  the  court  the  homestead  might  be  sold, 
if  the  other  land  did  not  sell  for  enough 
to  pay  that  part  of  the  note,  and  thus  be 
made  secondarily  liable.  Robinson  v.  Gee, 
cited  above;  Brandt,  Sur.  gS  08-100;  Evans 
V.  Bell,  45  Tex.  553.  It  follows  that  before 
Lazarus  could  subject  the  homestead  to  the 
payment  of  the  vendor's  lien  debt,  under  the 
circumstances  of  this  case,  resort  must  first 
be  had  to  the  1,180  acres,  as  the  primary  se- 
curity, or  he  must  have  sought  In  this  suit  to 
subject  it  first;  and,  not  having  done  so, 
the  plaintiff  shows  no  right,  as  against  the 
defendant  Morrison,  to  have  a  decree  fore- 


dosing  that  lien  upon  the  200  acres  which 
had  been  set  apart  as  the  homestead  of 
George. 

It  is  claimed  on  behalf  of  the  defendant  In 
error  that  by  virtue  of  the  foreclosure— In  the 
prior  suit  against  George— of  the  deed  of 
trust  upon  the  1,180  acres,  and  the  purchase 
of  it  by  the  mortgage  and  Investment  com- 
pany, the  vendor's  lien  was  merged  in  the  ti- 
tle which  the  Investment  company  acquired 
by  its  purchase,  and  that,  therefore.  It  cannot 
be  now  subjected  to  the  payment  of  this  note. 
If  this  be  true.  It  must  necessarily  follow 
that  by  the  manner  in  which  the  mortgage 
and  Investment  company  dealt  with  the  pri- 
mary security,  in  not  foreclosing  the  vendor's 
lien  thereon,  it  has  put  it  In  such  a  condition 
that  it  cannot  be  subjected  to  the  payment  of 
the  debt  for  which  the  homestead  stands 'as 
surety  or  guarantor;  therefore  the  lien  upon 
the  homestead  was  discharged.  Durrell  v. 
Farwell,  cited  above.  If,  however,  the  ven- 
dor's lien  for  the  amount  'of  money  embraced 
in  the  $16,500  note,  which  represents  the  pur- 
chase money  of  the  land,  and  which  held  a 
prior  lien  upon  H,  was  foreclosed  upon  the 
1,180  acres,  the  land  having  been  sold  for  a 
sum  more  than  sufficient  to  discharge  the 
amount  due  upon  the  purchase  money  of  the 
entire  tract,  the  purchase-money  part  of  the 
debt,  and  the  lien  upon  the  homestead,  would 
be  discharged. 

Under  no  phase  of  this  case  can  Lazarus 
enforce  the  vendor's  lien  upon  the  200  acres, 
the  homestead  of  George.  We  will  restate 
our  conclusions  as  follows:  If  the  vendor's 
lien  upon  the  1,180  acres  was  not  foreclosed 
or  extinguished  by  the  proceedings  in  the  foi^ 
mer  suit,  then  Lazarus  cannot  have  judgment 
of  foreclosure  against  the  homestead  in  this 
suit,  because  be  has  not  made  the  mortgage 
and  investment  company  a  party,  and  sought 
to  foreclose  the  vendor's  lien  first  upon  the 
1,180  acres,  and  alternately  upon  the  200 
acres,  which  he  might  have  done,  but  has  not 
sought  to  do,  in  this  proceeding.  If  the  ven- 
dor's lien  upon  the  1,180  acres  was  not  fore- 
closed in  the  former  suit,  but  by  the  fore- 
closure of  the  deed  of  trust,  and  the  sale  and 
purchase  of  the  1,180  acres  under  that  judg- 
ment by  the  mortgage  and  Investment  com- 
pany, the  vendor's  Hen  became  merged  in 
the  title,  and  was  thereby  destroyed,  then 
Lazarus  cannot  have  judgment  in  this  case 
foreclosing  a  vendor's  Hen  upon  the  home- 
stead, because  the  mortgage  and  investment 
company  has,  by  its  dealings  with  the  1,180 
acres,  the  primary  security,  placed  it  in  such  a 
condition  that  the  lien  cannot  be  enforced 
thereon,  and  has  thereby  discharged  the 
homestead,  which  only  stood  as  surety  for 
the  other  land.  Again,  if  the  vendor's 
lien  which  existed  to  secure  that  part  of 
the  note  given  by  George  to  the  mortgage 
and  investment  company,  which  represented 
the  original  note  to  Rawllngs,  was  foreclosed 
upon  the  1,180  acres  of  land  in  the  former 
suit  against  George,  then,  upon  the  purchase 
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cf  the  aaid  1,180  acres  by  the  mortgage  and 
investment  company  under  that  judgment, 
the  amount  of  the  bid,  whicti  was  more  than 
sufficient  to  have  settled  the  original  Rawl- 
ings  note,  must  be  entered  as  a  credit  to  the 
purchase  money,  as  represented  In  the  Judg- 
ment, and  that  part  of  the  debt  being  paid 
which  held  a  prior  lien  upon  the  land,  and 
for  which  the  homestead  stood  as  surety, 
would  discharge  the  200  acres,  and  Lazarus 
would  not  l>e  entitled  to  a  Judgment  fore- 
closing the  lien  thereon.  The  court  below 
erred  in  holding  that  the  plaintiff  showed  a 
right  to  resort  to  the  homestead  for  the  pay- 
ment of  this  debt,  and  the  court  of  civil 
appeals  erred  in  affirming  that  Judgment.  It 
appearing  to  the  court  that  the  plaintiff,  un- 
der the  facts  of  tliis  case,  has  no  right  of  re- 
covery against  the  defendant  Morrison,  the 
judgments  of  the  district  court  and  the 
court  of  civil  appeals  are  reversed  as  to 
Morrison,  and  such  Judgment  will  here  be 
entered  as  should  have  been  entered  by  the 
court  (^  civil  appeals.  It  is  therefore  or- 
dered that  the  plaintiff,  I^azarua,  take  noth- 
ing by  his  suit,  as  against  Hiram  Morrison, 
and  that  the  defendant  Hiram  Morrison  go 
hence  without  day,  discharged,  and  recov- 
er of  the  plaintiCT,  Sam  Lasarus,  ail  costs  in 
this  belialf  expended  in  all  of  the  courts. 


HUME  et  al.  v.  SCHINTZ  et  al. 

(Sapreme  Court  of  Texas.     June  26,  1S96.) 

Mandamus— 'Petition  to  Supreme  Coubt— Vbk- 
DioT— Effsot— K««  Judicata. 

1.  A  petition  for  mandamus  will  be  exam- 
ined by  the  supreme  court  when  presented,  and, 
unless  probable  grounds  for  issuance  of  the  writ 
appear,  it  will  be  dismissed  without  citation. 

2.  A  verdict  of  a  jury,  when  tlie  time  has 
passed  in  which  ^he  court  has  power  to  set  it 
aside,  is  an  adjudication  of  the  facts  at  issue 
in  the  case,  and  may  be  pleaded  in  bar  of  an- 
other suit  on  the  same  cause  of  action,  though 
no  judgment  has  been  entered  upon  it. 

Petition  by  J.  L.  Hume  and  others  for  a 
wilt  of  mandamus  against  H.  Y.  Schlntz 
and  others.     Petition  dismissed. 

Walton  &  Hill  and  Geo.  F.  Pendexter,  for 
petitioners. 

OAINBS,  C.  J.  This  is  a  petition  for  a 
wilt  of  mandamus,  and  is  an  outgrowth  of 
the  same  case  wliich  gave  rise  to  the  suit  of 
Schintz  y.  Morris,  in  which  a  certificate  of 
dissent  from  the  court  of  civil  appeals  of  the 
Third  district  (35  S.  W.  516),  was  dismissed 
by  this  court  for  want  of  jurisdiction.  We 
there  held  that  it  was  not  a  case  In  which 
we  had  power,  under  the  constitution  and 
statutes,  to  revise  the  rulings  of  the  appel- 
late court.  The  nature  of  that  proceeding 
appears  from  our  opinion  rendered  at  a  for- 
mer day  of  the  present  term. 

It  appears  from  the  allegations  of  the  pres- 
ent petition  that  in  the  original  case  upon 
one  of  the  cause*  of  action  there  was  a  ver- 


dict for  the  plaintiff,  and  upon  another  tlie 
Jury  found  for  the  defendant  Upon  motion 
of  the  defendants,  the  verdict  and  Judgment 
against  them  was  set  aside;  the  court  hold- 
ing, however,  that  ihe  plaintiff  was  conclud- 
ed as  to  the  cause  of  action  in  which  a  ver- 
dict had  been  returned  against  him.  Upon 
a  petition  for  a  mandamus  by  the  plaintiff, 
the  court,  of  dvU  appeals,  holding  that  the 
setting  aside  of  the  verdict  in  part  set  it 
aside  as  a  whole,  commanded  the  trial  judge 
to  proceed  with  the  trial  of  the  cause  as  if 
no  verdict  had  been  returned.  Thereupon, 
as  Is  alleged  in  the  petition  in  the  present 
case,  the  plaintiff  dismissed  his  suit.  This 
petition  is  filed  for  the  purpose  of  obtaining 
a  writ  of  mandamus  to  compel  the  Judge 
who  tried  the  case  to  enter  a  Judgment  for 
the  defendants  upon  the  cause  of  action  up- 
on which  there  was  a  verdict  In  th^r  favor. 
It  has  been  the  practice  of  this  court,  since 
Its  organization  under  the  recent  amend- 
ments to  the  judiciary  article  of  the  consti- 
tution, to  examine  every  petition  for  a  writ 
of  mandamus,  with  a  view  to  determine 
whether  good  grounds  for  the  writ  are  shown 
or  not,  and,  unless  probable  cause  ai^ear 
from  the  allegations  of  the  petition,  to  de- 
cline to  order  citation  to  issue,  and  to  dis- 
miss the  case.  Having  carefully  considered 
the  petition  l)efore  us,  we  are  of  opinion  that 
process  should  not  be  ordered,  and  that  it 
should  be  dismissed. 

It  is  urged  that  the  trial  judge,  by  setting 
aside  80  much  of  the  verdict  as  was  in  favor 
of  the  plaintiff,  did  not  disturb  that  portion 
of  it  which  was  In  favor  of  the  defendants; 
and  that,  since  the  plaintiff  has  dismissed 
his  suit,  it  Is  now  the  duty  of  the  court  to 
enter  judgment  upon  that  part  of  the  ver- 
dict which  was  not  formally  set  aside.  If 
the  contention  that  so  much  of  the  verdict 
as  was  in  faror  of  the  defendants  remained 
in  force  after  the  court's  action  upon  the 
other  finding  be  correct,  then  it  is  dear  that 
as  to  so  much  the  plaintiff  could  neither  take 
a  nonsuit  nor  dismiss.  That  is  settled  by 
statute  in  this  state.  Rev.  St  1805,  art.  1301. 
But  the  question  remains,  did  the  setting 
aside  of  the  finding  in  favor  of  the  plaintiff 
vacate  the  entire  Terdlct?  This  question  we 
have  not  found  it  necessary  to  decide,  for.  In 
the  flist  place,  if  the  whole  verdict  lie  vacat- 
ed, clearly  the  petitioners  In  this  court  are 
not  entitled  to  have  a  mandamus  to  compel 
the  entry  of  a  judgment  upon  a  verdict 
which  has  been  set  aside;  and,  In  the  second. 
If  the  verdict  in  favor  of  defendants  still 
stands,  we  still  think  the  writ  should  be  re- 
fused. But  this  second  proposition  is  not  so 
clear,  and  requires  elaboration.  A  manda- 
mus is  an  extraordinary  writ,  and  will  not 
issue,  provided  the  applicant  have  an  ade- 
quate remedy  without  it  In  order  to  show 
the  necessity  for  the  writ  the  petitioners  la 
this  case  state,  in  effect,  that  they  desire  a 
judgment  upon  the  verdict,  so  that  they  may 
plead  the  judgment  in  bar  of  another  action. 
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It  is  evident  that,  If  they  may  plead  the  ver- 
dict without  a  judgment  npon  it,  there  Is  no 
necessity  for  the  writ  that  is  sought,  and  we 
are  of  opinion  that  if  not  vacated  It  may  be 
so  pleaded.  As  is  recognized  in  Fowler  v. 
Stonum,  6  Tex.  60,  this  Is  a  question  upon 
which  there  is  a  conflict  of  authority.  In 
that  case  the  court  say:  "The  better  opinion 
would  seem  to  be  that,  without  the  Judg- 
ment, the  verdict  is  not  evidence  of  the  fact 
found  by  it"  It  is  evident  that  this  is  not 
an  authoritative  declaration  of  the  law.  We 
have  not  time  to  discuss  fully  the  authorities 
upon  the  point.  The  text  writers  seem  gen- 
erally to  assert  that  without  a  Judgment  the 
verdict  is  not  conclusive,  but  they  are  sus- 
tained by  a  very  few  of  the  cases  cited  by 
them;  while,  on  the  other  baud,  we  find  well- 
considered  cases  which  assert,  in  efCect,  the 
doctrine  that,  if  the  court  have  no  power  to 
set  aside  the  verdict,  the  verdict  itself  is 
con.dusive  of  the  issues  determined  by  it 
This  was  the  ruling  in  Felter  v.  Mulliner, 
2  Johns.  181,  by  a  very  able  court,  presided 
over  by  Chief  Justice  Kent  The  court  say: 
"Being  a  verdict  for  the  defendant  it  was  a 
bar  to  a  further  prosecution  by  the  plaintiff 
below  for  the  same  cause.  Nemo  debet  bis 
vexarl  pro  eadem  causa.  The  omission  by 
the  Justice  to  render  Judgment  according  to 
the  verdict  did  not  prevent  It  from  being  a 
bar  to  a  new  suit  The  Juptlce  was  bound 
to  render  a  Judgment  thereon,  according  to 
the  finding.  He  had  no  discretion.  The  rea- 
son of  the  rule  that  the  verdict  or  postea  is 
no  evidence  until  the  entry  of  final  Judgment 
does  not  apply  to  the  case,  because  we  Ixnow 
that  the  Justice  has  no  authority  to  arrest  a 
judgment  or  award  a  new  trial."  That  rul- 
ing has  been  followed  in  subsequent  cases  In 
the  same  state.  Brock  way  v.  Kinney,  Id. 
210;  Kane  v.  Dulex.  3  E.  D.  Smith,  127.  See, 
also,  Henderson  v.  Kenner,  1  Rich.  Law,  474; 
Deloach  v.  Worice,  3  Hawks  (N.  C.)  36.  While 
It  is  held.  In  some  Instances,  that  the  verdict 
alone  Is  not  sufficient,  we  think  it  will  usual- 
ly be  found,  from  an  examination  of  such 
cases,  that  the  ruling  Is  put  upon  the  ground 
that  it  may  have  been  arrested  or  set  aside. 
See  Fisher  v.  Kltchlngman,  Willes,  367. 
When  it  is  shown  that  the  verdict  has  not 
been  set  aside,  and  when  it  appears  that  the 
court  has  adjourned  for  the  term,  and  has 
lost  its  power  to  vacate  it,  we  see  no  good 
reason  why  it  should  not  be  held  conclusive 
<^  the  Issues  determined,  and  we  doubt  if 
any  very  well-considered  case  can  be  found 
in  which  the  contrary  la  held.  Coke  says: 
"An  Issue  fotmd  by  a  verdict  shall  always 
be  intended  true,  until  it  be  reversed  by  at- 
taint" (Co.  Lltt  227b),  and  upon  such  a  ques- 
tion there  is  no  higher  authority.  When 
Coke  wrote,  attaint  was  the  usual  method  of 
Impeaching  and  setting  aside  an  improper 
verdict. 

Upon  principle,  there  ought  to  be  no  difil- 
culty  in  deciding  the  question.  The  Jury  are 
the  judges— the  triors— of  questions  of  fact 


Their  award,  until  set  aside.  Is  conclusive, 
and  it  has  been  held  by  this  court  that  it  is 
the  imperative  duty  of  the  court,  in  the  first 
instance,  to  give  Judgment  in  accordance 
with  the  verdict  Lloyd  v.  Brinck,  35  Tex. 
1.  The  judgment  of  the  court  determlnes- 
no  question  of  fact  in  a  Jury  case.  It  is  but 
the  effect  which  should  follow,  as  a  matter 
of  course,  upon  the  verdict  and  we  think  up- 
on the  question  of  res  adjudicata  to  consider 
only  the  judgment,  and  to  disregard  the  ver- 
dict is  to  look  to  the  form,  and  to  reject  thfr 
substantial  effect,  of  the  proceeding.  In 
Claiborne  v.  Tanner,  18  Tex.  68,  this  court 
said:  "There  can  be  no  clearer  principle 
than  that,  where  a  Jury  has  intervened,  and 
all  the  issues  have  been  submitted  to  their 
decision,  their  verdict  must  constitute  the 
basis  of  the  Judgment  The  court  cannot 
look  to  the  evidence  on  which  the  verdict 
was  found  in  order  to  determine  what  Judg- 
ment to  render,  but  must  look  alone  to  the 
verdict;  for  it  is  upon  that  which  the  Jury 
have  found,  not  what  they  might  or  ought 
to  have  found,  tliat  the  court  proceeds  to  ren- 
der judgment.  The  Judgment  is  the  conclu- 
sion of  law  upon  the  facts  of  the  case,  as 
found  by  the  verdict  of  the  Jury."  The  ver- 
dict is  the  determination  of  the  Issues  of 
fact,  and,  when  the  proceedings  have  reach- 
ed that  stage  that  the  court  is  without  power 
to  set  it  aside  without  action  having  been 
taken  upon  it,  we  think  it  conclusive  of  the 
same  issues  In  another  suit  between  tbe 
same  parties. 

Not  finding  it  necessary  to  dedde  whether 
the  action  of  the  trial  court  in  setting  aside 
the  verdict  of  the  original  case  In  part  va- 
cated it  as  a  whole,  we  intimate  no  opinion 
upon  the  point.  We  merely  hold  that  In  nei- 
ther event  are  the  petitioners  entitled  to  the 
writ  here  prayed  for.  The  application  for  a 
mandamtis  Is  accordingly  dismissed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

EDWARDS. 

(Supreme  Court  of  Texas.     Jane  25.  1896.) 

Neolioence  — Danobkoi's  PuBkisEs  —  Imvai  or 
Child. 
Defendant  railroad  company  owned  a 
yard  fenced  on  three  aides  and  open  on  the  side 
next  its  track,  in  which  it  8tored  material  used 
In  the  construction  and  repair  of  its  road. 
Children  sometimes  entered  the  yard  to  play, 
but  were  uniformly  ordered  out  by  defendant's 
servants  when  seen.  Plaintiff,  a  little  girl  eight 
years  old,  was  playing  in  the  yard,  and  was 
sent  home  by  defendant's  watchman,  but  re- 
turned as  soon  as  he  was  gone,  and  while  at- 
tempting to  climb  npon  some  ties,  which  were 
insecurely  piled,  one  fell  and  Injured  her. 
Held,  that  defendant  was  not  liable  for  the  in- 
jury.    32  S.  W.  815,  reversed. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme judicial  district 

Action  by  Mollie  Edwards,  by  her  next 
friend,  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.     Judgment  for 
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plaintiff,  wblcb  was  affirmed  by  the  court  of 
cItU  appeals  (32  S.  W.  815),  and  defendant 
brings  error.    Kereised. 

Foster  &  Wilkinson,  for  plaintiff  in  error. 
E.  J.  Smith  and  Wolfe  &,  Hare,  for  defendant 
in  error. 

GAINES,  O.  J.  Mollle  Edwards,  a  minor 
suing  by  her  next  friend,  brought  this  action 
Against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  to  recover  damages 
tor  personal  injuries  alleged  to  have  been 
caused  by  the  negligt-nce  of  the  defendant 
company.  The  negligence  was  alleged  to 
consist  in  keeping  a  yard  In  which  children 
were  accustomed  to  play,  and  in  piling  a 
number  of  railroad  bridge  ties  In  such  man- 
ner that  they  fell  upon  the  plaintiff  while 
playing  upon  them,  and  injured  her.  The 
facts  disclosed  by  the  testimony  are  as  fol- 
lows: The  defendant  company  owned  a  lum- 
ber yard,  which  was  used  for  the  purpose  of 
storing  bridge  material  and  other  lilie  lum- 
ber. It  was  fenced,  except  upon  one  side, 
along  the  company's  railroad  tracks.  The 
plaintifE,  at  the  time  of  the  accident,  was 
about  eight  years  old,  and  lived,  with  her 
mother,  just  across  an  alley  from  the  yard. 
Not  being  fenced  along  the  track,  the  yard 
was  easily  accessible.  It  was  shown  that 
the  plaintiff  and  other  children  were  accus- 
tomed to  resort  there  for  the  purpose  of  play- 
ing, but  it  was  also  shown  that  they  were 
uniformly  ordered  out  by  the  seryants  of  the 
company.  The  parents  of  some  of  them  were 
also  warned  to  keep  them  away.  It  aj>- 
peaied,  however,  that,  notwithstanding  the 
persistent  efforts  of  the  servants  of  the  com- 
pany, the  children  would  return.  Just  be- 
fore the  accident  happened,  the  plaintiff  was 
sent  home  by  the  watchman,  and  went  out; 
but  as  soon  as  he  was  called  away  by  other 
duties  she  returned.  In  attempting  to  climb 
upon  the  pile  of  bridge  ties  one  of  them 
fell  down,  and  crushed  her  toes.  There  was 
evldience  tending  to  show  that  the  ties  were 
Insecurely  stacked.  The  mother  of  the  plain- 
tiff testified  In  effect  that  she  knew  of  the 
plaintifTs  having  visited  the  yard  on  former 
occasions  and  had  puui»hed  her  sev^al  times 
for  it  There  was  a  verdict  and  judgment 
for  the  plaintiff  in  the  trial  court,  whiclt 
judgment  was  affirmed  in  the  court  of  civil 
appeals.  32  S.  W.  815.  The  case  comes  to 
this  court  upon  a  i)etitlon  for  a  writ  of  error, 
which  has  been  granted. 

The  errors  assigned  in  the  court  of  civil 
appeals  and  which  are  insisted  upon  in  this 
court  are  upon  the  charge  of  the  court  and 
upon  the  refusal  to  give  certain  si>ecial  in- 
structions requested  in  behalf  of  the  defend- 
ant. But  in  the  view  we  take  of  the  case 
no  critical  examination  of  the  charges  is  nec- 
essary. Two  of  the  requested  instructions 
were,  in  our  opinion,  statements  of  the  law 
of  the  case,  as  applied  to  the  facts  in  evi- 
dence, and  should  have  been  given.     They 


were  as  follows:  (1)  "Defendant  was  under 
no  obligation  to  keep  watch  over  its  premisea 
in  order  to  exclude  children  therefrom.  If 
the  watchman  of  defendant  discovered  plain- 
tiff, with  others,  playing  in  the  yard,  shortly 
before  the  accident,  and  requested  them  to 
leave,  and  plaintiff  thereupon  withdrew  from 
the  premises,  but  tliereafter  returned,  with- 
out the  knowledge  of  defendant's  watchman 
or  person  In  charge  of  its  property,  for  the 
purpose  of  playing  in  the  yard,  and  while  so 
doing  was  injured,  without  such  watchman 
having  knowledge  of  her  being  then  present, 
and  while  playing  there  pulled  down  upon 
herself  or  caused  to  fall  a  tie  or  portion  of  a 
pile  of  ties  upon  wliich  she  was  climbing,  de- 
fendant would  not  be  liable  to  plaintiff  by 
reason  of  any  injury  so  received."  (2)  "De- 
fendant was  under  no  obligation  to  plaintiff 
to  keep  its  lumber  yard  in  safe  or  proper  con- 
dition for  plaintiff  to  play  thereon.  The 
yards  were  Its  property,  and  it  was  entitled, 
as  to  plaintiff,  to  use  them  for  piling  lumber, 
and  to  pile  the  same  In  such  form  as  It  found 
convenient,  with  due  regard  to  the  safety  of 
such  persons  only  as  might  properly  use  the 
yards.  It  was  under  no  obligations  to  so 
pile  or  place  its  bridge  ties  as  to  prevent  in- 
jury by  a  cbUd  climbing  upon  them,  or  to  so 
pile,  fasten,  or  brace  the  same  that  the  child 
could  not,  in  trying  to  climb  thereon,  pull 
one  or  more  of  them  down  upon  herself;  nor 
can  it  be  held  negligent  for  failing  to  so  pile, 
brace,  or  secure  them,  if  the  injured  person 
was  at  the  time  thereon  without  its  knowl- 
edge or  hivitatlon."  Ordinarily,  the  owner  of 
property  is  not  bound  to  keep  It  in  such  con- 
dition as  to  protect  trespassers  upon  it  from 
danger.  Liability  may  be  incurred  by  mak- 
ing an  excavation  upon  one's  own  land  suffi- 
ciently near  a  street  or  highway  that  another 
may.  In  the  exercise  of  reasonable  care,  fall 
into  it,  or  by  exposing  dangerous  machinery 
or  appliances  in  or  near  some  public  place, 
whereby  one  without  fault  on  his  part  may 
bo  injured.  Especially  In  the  latter  case  may 
liability  be  Incurred  when  children  are  the 
victims.  Until  they  have  learned  some  discre- 
tion, they  cannot  be  held  guilty  of  contribu- 
tory negligence.  L^nch  v.  Nurdin,  1  Q.  B.  Dlv. 
29,  is  a  case  of  this  class.  There  the  "de- 
fendant negligently  left  a  cart  imattended. 
The  plaintiff,  a  child  of  seven,  got  upon  the 
cart  in  play.  Another  child  incautiously  led 
the  horse  on,  and  the  plaintiff  was  thereby 
thrown  down  and  hurt  It  was  held  that 
the  plaintiff  could  recover."  There  are  nu- 
merous American  decisions  which  proceed 
upon  the  same  principle.  With  reference  to 
children,  there  is  still  another  class  of  cases 
which  go  a  step  further,  and  hold  that  the 
owner  of  land  may  not  place  upon  it  danger- 
ous machinery,  which  is  alluring  to  children, 
without  securing  It  so  as  to  protect  them 
against  injury  while  tampering  with  It  TO' 
this  class  belong  what  have  become  common- 
ly known  in  legal  parlance  as  "The  Turnta- 
ble Cases";  such  as  Evanslch  v.  Railway  Co.. 
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(In  this  court),  57  Tex.  123,  and  Railroad  Co. 
T.  Stout  (In  the  supreme  court  of  the  United 
States),  17  Wall.  657.  This  line  of  decision 
has  not  been  uniformly  followed,  and  has 
met  with  much  adverse  criticism,  and  It 
seems  to  us  that  with  respect  to  the  care 
which  the  owner  of  kind  Is  required  to  exer- 
cise In  order  to  secure  from  Injury  children 
who  may  trespass  upon  It  they  go  to  the 
limit  of  the  law.  They  proceed  upon  the 
ground  that  turntables  are  attractive  to  chil- 
dren. In  both  of  the  cases  cited  stress  was 
laid  upon  this  fact,  and  also  upon  the  fact 
that  the  use  of  the  turntables  by  children 
was  known  to  the  servants  of  the  defend- 
ants. The  ruling  in  these  cases  must  be  Jus- 
tified, we  think,  upon  one  of  two  grounds; 
either  that  the  turntables  possess  such  pe- 
culiar attractiveness  as  playthings  for  chil- 
dren that  to  leave  them  exposed  should  be 
deemed  equivalent  to  an  Invitation  to  use 
them,  or  that,  when  unsecured,  they  are  so 
obviously  dangerous  to  children  that,  when  it 
is  discovered  that  they  are  using  them.  It  Is 
negligent  on  part  of  the  owner  not  to  take 
some  steps  to  guard  them  against  the  dan- 
ger. But  when  It  is  said  that  It  Is  enough 
that  the  object  or  place  is  attractive  or  al- 
luring to  children,  .and  when  It  is  said,  as  has 
been  Intimated,  that  the  fact  that  they  resort 
to  a  particular  locality  Is  evidence  of  Its  at- 
tractiveness, the  question  suggests  Itself, 
what  object  or  place  is  not  attractive  to  very 
yoimg  persons  who  are  left  free  to  pursue 
their  Innate  propensity  to  wander  In  quest 
of  amusement?  What  object  at  all  unusual 
is  exempt  from  Infantile  curiosity?  Wliat 
place,  conveniently  accessible  for  their  con- 
gregation, is  free  from  the  restless  feet  of  ad- 
venturous truants?  Here  the  language  of  an 
eminent  Judge  in  disposing  of  a  similar  case 
Is  appropriate:  "There  are  streams  and  pools 
of  water  where  children  may  l>e  drowned; 
there  are  inequalities  of  surface  where  they 
may  be  injured.  To  compel  the  owners  of 
such  property  either  to  inclose  It,  or  fill  up 
their  ponds  and  level  the  surface  so  that 
trespassers  may  not  be  injured,  would  be  an 
oppressive  rule  The  law  does  not  require 
us  to  enforce  any  such  principle,  even  where 
the  trespassers  are  children.  We  all  know 
that  boys  of  eight  years  of  age  Indulge  in 
athletic  sports.  They  fish,  shoot,  swim,  and 
«limb  trees.  All  of  these  amusements  are 
attended  with  danger,  and  accidents  fre- 
quently occur.  It  is  part  of  a  boy's  nature 
to  trespass,  especially  where  there  is  tempt- 
ing fruit;  yet  I  never  heard  that  it  was  the 
duty  of  the  owner  of  a  fruit  tree  to  cut  it 
down  because  a  boy  trespasser  may  possibly 
fall  from  its  branches.  Yet  the  principle 
contended  for  by  the  plaintiff  would  bring  us 
to  this  absurdity,  if  carried  to  its  logical  cooh 
cluslon.  Moreover,  It  would  charge  the  duty 
of  the  protection  of  children  upon  every 
member  of  the  community  except  their  par- 
ents." Paxson,  J.,  in  Oillesple  v.  McGowan, 
100  Fa.  St.  144.     We  do  not  see  that  a  yard 


kept  by  a  railroad  company  for  the  deposit 
of  old  ties  and  other  rejected  material,  or 
new  material  for  railroad  repair  and  con> 
structlon,  possesses  any  greater  attraction  for 
children  than  any  other  place  of  deposit  of 
any  similar  material  kept  by  people  pursuing 
other  avocations.  Is  a  pile  of  ties  any  more 
alluring  than  a  pile  of  wood  kept  for  fuel,  or 
a  pile  of  rails  laid  aside  for  mnifing  oi  re- 
pairing a  farm  fence?  Children  may  injure 
themselves  in  playing  upon  either.  In  such 
a  case  we  conclude  that  the  law  does  not  de- 
volve the  duty  upon  the  owner  of  the  yard  to 
see  that  the  ties  are  so  placed  that  children 
n;ay  not  injure  themselves  while  playing  up- 
on them.  It  has  been  so  held  in  efEect  In 
many  cases.  See  Vanderbeck  v.  Hendry,  34 
N.  J.  Law,  467;  McAlphi  v.  Powell  (Court  of 
Appeals)  55  How.  Prac.  163;  RaUway  Co.  ▼. 
Cunnlnglmm  (Tex.  Civ.  App.)  26  8.  W.  474; 
Railway  Co.  v.  Crum  (Tex.  Civ.  App.)  25  S. 
W.  112&  We  refer  e&peclally  to  the  able 
and  elaborate  opinion  of  Mr.  Justice  Sher- 
wood in  Barney  v.  Railroad  Ca  (Mo.)  28  S. 
W.  1068,  which  contains  a  thorough  discus- 
sion of  the  cases  bearing  on  the  question. 

Applying  the  princiiiles  annoimced  to  the 
facts  of  this  case,  we  are  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover.  There 
was  no  peculiar  allurement  about  the  yard  of 
the  defendant  company.  Though  the  ties 
may  have  been  Inartistically  piled,  we  do  not 
see  that  any  danger  should  have  been  antici- 
pated from  the  manner  in  which  they  were 
stored.  A  witness  swore  that  children  seem- 
ed fond  of  playing  about  the  lumber.  If  any 
one  ever  tampered  with  the  ties  before.  It 
does  not  appear  from  the  testimony  The  de- 
fendant could  not,  consistently  with  the  use 
of  its  yard,  fence  it  along  its  track.  Chil- 
dren were  persistently  ordered  out  of  the 
yard,  and  there  is  no  ground  tor  claiming  an 
implied  or  constructive  invitation  to  come  up- 
on the  yard.  In  any  possible  aspect  of  the 
case  the  charge  which  was  given  by  the 
court  was  erroneous  in  authorizing  the  Jury 
to  find  for  the  plaintiff,  without  reference  to 
the  question  whether  the  servants  of  the 
company  had  eiercisod  ordinary  care  to  keep 
children  out  of  its  yard  If,  In  the  opinion 
of  the  Jury,  such  care  had  been  exercised, 
then  the  verdict  should  have  been  for  the  de- 
fendant. But  the  court  should  have  gone 
further,  and  given  the  requested  instructions 
which  have  been  quoted  above,  and  this  is 
equivalent  to  saying  that  it  should  have  di- 
rected a  verdict  for  the  defendant.  The 
Judgments  of  the  district  court  and  of  the 
court  of  civil  appeals  are  reversed,  and  the 
cause  remanded. 


TEXAS  CENT.  RT.  CO.  v.  FRAZIER  et  aL 

(Supreme  Court  of  Texas.     June  22,  1896.) 
Mastkr  asd  Rbrvast — ViCB  Frixcipals. 
The  fact  that  the  engineer,  who,  togeth- 
er with  the  brakemen  on  the  train,  is  uiider 
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the  control  of  the  condnctor,  give*  the  aiKnals 
opon  which  it  becomes  the  duty  of  the  brake- 
men  to  put  on  the  brakes,  does  not  make  him 
the  Ticc  principal  of  the  railroad  company  with- 
in the  meaning  of  Act  March  10,  1891,  which 
|iroyidea  that  "all  persons  engaged  in  the  serv- 
ice of  any  railway  corporation  who  are  intrust- 
ed by  such  corporation  •  •  •  with  the  au- 
thority to  direct  any  other  employ^,"  are  Tice 
principals  of  eoch  employer. 

Error  to  court  ol  cItII  appeals  of  Third  su- 
preme Judicial  district 

Action  by  Etta  Frazier  and  another  against 
the  Texas  Central  Railway  Company.  There 
was  a  Judgment  of  the  court  of  civil  appeals 
<34  S.  W.  664)  affirming  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Cotton  ft  Roberts  and  Baker  &,  Campbell, 
tor  plaintiff  in  error.  Dewey  Lankford,  Liind- 
aey  &  Goodson  and  Eidaon  ft  AUen,  tot  de- 
fendants in  error. 

DENMAN,  J.  Mrs.  Etta  Frazier,  in  behalf 
of  herself  and  minor  son,  sued  the  Texas 
Central  Railroad  Company  to  recover  dam- 
ages claimed  to  iiave  been  suffered  by  rea- 
son of  the  death  of  her  husband,  J.  W.  Fra- 
zier, alleging  (1)  that  such  death  was  the  re- 
salt  of  carelessness  of  the  engineer  upon  the 
freight  train,  in  running  over  some  cattle, 
causing  the  wreck  of  the  train  upon  which 
said  Frazier  was  one  of  the  brakemen;  and 
<2)  that  at  tlie  time  of  the  accident  said  en- 
gineer was  intrusted  by  the  defendant  rail- 
road with  the  authority  to  direct  said  Fra- 
zier in  performance  of  bis  duties  as  brake- 
man,  and  was  therefore  a  rice  principal  of 
defendant  The  evidence  showed  that  under 
the  rules  of  the  company  the  train  crew  con- 
sisted of  the  engineer,  fireman,  conductor, 
and  two  brakemen,  of  which  the  deceased, 
Frazier,  was  one;  tliat  as  they  were  running 
along  at  about  the  rate  of  20  miles  per  hour, 
the  engineer,  fireman,  conductor,  and  Fra- 
zier being  on  the  engine,  cattle  were  discov- 
ered lying  on  the  track  a  short  distance  In 
front  of  the  engine,  w)iereupon  the  engineer 
gave  the  signal  for  brakes,  and  Frazier  went 
tMck  onto  the  cars  for  the  purpose  of  setting 
the  brakes,  and  while  he  was  performing 
that  duty  the  train  ran  over  the  cattle,  re- 
sulting in  a  wreck  of  some  of  the  cars,  and 
Injuries  to  Frazier  from  which  he  died. 
Though  it  is  earnestly  disputed  by  plaintiff 
In  error,  let  it  be  conceded,  for  the  purposes 
of  this  opinion,  that  the  evidence  warranted 
the  jury  in  believing  that  the  engineer  was 
guilty  of  negligence  resulting  in  Frazier's 
death.  The  evidence  showed  that  under  the 
rules  of  the  company  (1)  the  entire  train 
crew  were  under  the  direction  and  control  of 
the  conductor  during  the  trip;  (2)  it  was  the 
duty  of  the  engineer,  whenever  in  his  judg- 
ment. In  the  operation  of  the  train,  it  was 
necessary  to  have  the  brakes  applied,  to  give 
certain  signals  therefor  from  the  engine, 
such  signals  being  the  only  method  by  which 
be  could  order  the  application  of  the  brakes; 
v.868.w.no.3 — ^28 


(3)  upon  the  giving  of  such  signals  by  the 
engineer,  it  was  the  duty  of  the  brakemen 
to  apply  the  brakes.  Mrs.  Frazier  recovered 
judgment  against  the  railroad,  which  Judg- 
ment being  affirmed  by  the  court  of  civil  ap- 
peals, the  railroad  company,  as  plalntlfl  in 
error,  has  brought  the  case  to  this  court  as- 
signing as  error  that  the  court  of  civil  ap- 
peals erred  in  not  sustaining  Its  assignment 
in  that  court  to  the  effect  that  the  court  be- 
low erred  In  rendering  judgment  for  plain- 
tiff, because  the  verdict  is  without  evidence 
in  the  record  to  suppdrt  it;  there  being  no 
evidence  tliat  the  engineer  was  a  vice  prind- 
IMl  of  the  defendant  company,  as  claimed 
by  plaintiff.  The*  question,  stated  in  a  dif- 
ferent form,  is,  were  the  engineer  and  the 
brakeman  Frazier  fellow  servants,  under  the 
act  of  March  10,  1801,  which  was  in  force  at 
the  time  of  the  accident?  If  they  were,  the 
Judgment  must  be  reversed.  In  Railway  Co. 
V.  Warner,  35  S.  W.  364,  this  court  held  that 
under  the  act  of  1883  (which  seems  to  be  the 
same  as  the  act  of  1891,  as  far  as  this  case 
is  concerned),  in  order  to  constitute  two  per- 
sons fellow  servants,  the  following  distin- 
guishing characteristics  must  be  found  con- 
curring and  common  to  them:  (1)  They 
must  be  engaged  in  the  common  service;  (2) 
they  must  be  In  the  same  grade  of  employ- 
ment; (3)  they  must  be  woKing  at  the  same 
time  and  place;  and  (4)  they  must  be  woric- 
Ing  to  a  common  purpose.  We  do  not  under- 
stand that  any  question  is  made  as  to  ttie 
correctness  of  the  constructiou  placed  upon 
the  statute  in  that  case,  nor  do  we  under- 
stand it  to  be  denied  that  the  first,  third, 
and  fotuth  of  said  ctiaracteristics  are  shown 
by  the  evidence  to  be  concurring  and  com- 
mon to  the  engineer  and  Frazier  in  the  case 
before  us;  but  defendant  in  error  denies  that 
they  "were  in  the  same  grade  of  employ- 
ment," for  the  reason  that  under  the  Warner 
Case,  the  test  as  to  whether  they  were  In 
the  same  grade  of  employment  was  decided 
to  be  whether  one  had  authority  over  the 
other  while  engaged  In  the  common  service, 
and  the  evidence  here  shows  that  the  «1- 
gineer  bad  authority  over  Frazier,  in  that  be 
had  the  power,  by  signal,  to  direct  him  to 
apply  the  brakes.  The  purpose  of  the  stat- 
ute was  to  Impute  to  the  master  the  negli- 
gence of  an  employe  uix>n  whom  he  has  con- 
ferred authority  or  power  to  infiuence  the 
action  or  volition  of  another  employ^  in  the 
performance  of  his  duties.  Und«r  the  com- 
mon-law rule,  as  settled  In  this  state  before 
the  statute,  the  negligence  of  an  employd 
would  not  have  been  imputed  to  the  master 
unless  he  had  the  power  to  employ  and  dis- 
cliarge,  it  being  assumed  tliat  such  power 
was  necessary  to  subject  the  will  of  the  lat- 
ter to  that  of  the  former.  The  statute,  how- 
ever, is  based  upon  the  theory  that  the  au- 
thority or  power  in  one  employe  to  superin- 
tend, control,  or  command,  or  direct  another 
employe  In  the  performance  of  his  duties,  as 
effectually    Influences    and    subjects    to    the 
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former  the  will  of  the  latter  as  does  the 
power  to  employ  and  discharge.  But  it  was 
not  the  purpose  of  the  statute  to  Impute  to 
the  master  the  negligence  of  an  employd  up- 
on whom  he  had  conferred  no  such  power, 
but  had  merely  Imposed  the  duty,  in  certain 
contingencies  arising  in  the  course  of  his  em- 
ployment, of  giving  a  signal  whereby  another 
employs  would  know  that  the  occasion  had 
arisen  for  him  to  perform  some  duty  im- 
posed upon  him  by  the  rules  governing  his 
employment,  leaving  such  employ^  free  to 
perform  such  duty  in  his  own  way  under 
such  mies.  In  such  a  case  there  Is  no  sub- 
jection of  the  will  of  one  to  that  of  the  other. 
Under  the  common-law  rule,  as  established 
In  Ohio,  there  is  Imputed  to  the  "master  the 
negligence  of  a  servant  to  whom  he  has  dele- 
gated authority  over  other  servants."  In  the 
case  of  Railway  v.  Ranney,  reported  in  6 
Am.  &  Eng.  R.  Cas.  p.  533,  the  question  be- 
fore the  supreme  court  of  Ohio  was  whether 
an  engineer  who  gave  the  signal  for  the 
bral:emen  to  take  off  the  brakes  was,  in  so 
doing,  exercising  any  authority  over  the  lat- 
ter. Upon  this  question  the  court  say:  "In- 
deed, the  only  pt«tense  found  in  the  testi- 
mony for  the  claim  of  defendant  in  error 
that  brakemen  are  subordinate  to  the  engi- 
neer of  the  train  Is  found  In  the  fact  that  it 
Is  the  duty  of  brakemen  to  observe  and  obey 
certain  signals  given  by  the  engineer,  to  wit 
(rule  18):  'One  long  blast  of  the  whistle  is 
the  warning  of  the  approach  of  a  train;  one 
short  blast  Is  a  signal  for  putting  down 
brakes  and  stopping  the  train;  two  short 
blasts,  for  releasing  the  brakes  and  starting 
the  train;  three,  for  backing  the  train.'  It 
is  contended  that  the  slgoals  are  in  the  na- 
ture of  orders  or  commands  which  the  en- 
gineer is  authorized  to  give  to  brakemen, 
which  they  are  bound  to  obey,  and  hence  the 
relation  of  superior  and  subordinate  Is  creat- 
ed. A  majority  of  the  court  do  not  so  under- 
stand either  the  purpose  or  effect  of  the  rul& 
These  signals  are  so  named  properly,  and 
are  intended  to  notify  all  concerned  of  the 
thing  signified.  They  are  addressed  to  the 
conductor  as  well  as  brakemen,  and  it  is  the 
duty  of  the  conductor  to  see  that  brakemen 
perform  the  duty  signified,  litis  duty  Is  im- 
posed upon  the  brakemen  by  force  of  the 
rule  Itself,  and  not  by  virtue  of  any  author- 
ity vested  in  the  engineer  over  the  brake- 
men.  The  signal  is  a  mere  notice.  The  rule 
is  the  order  of  the  company  to  the  brake- 
men  directly.  Suppose  a  train  is  signaled  by 
a  station  agent,  as  this  train  was,  to  stop  for 
orders.  It  thereby  becomes  the  duty  of  the 
conductor,  as  well  as  of  each  employ^  on  the 
train,  to  stop  for  orders;  and  yet  no  one  can 
contend  that  such  station  agent  who  gives 
the  signal  is  the  superior,  and  train  crew 
subordinate  employes  of  the  company,  with- 
in the  meaning  of  the  rule  under  considera- 
tion. ▲  variety  of  signals,  under  a  variety 
of  circumstances,  are  required  to  be  given  by 
different  employ&s  of  the  company,  to  signify 


that  an  occasion  exists  for  the  p«formance 
of  a  particular  duty;  but  it  would  be  absurd 
to  hold  that  In  each  case  the  employe  giving 
the  signal  is  a  superior  servant,  to  whom  ail 
others  to  whom  information  is  thus  com- 
municated are  subordinated,  so  that  the  com- 
pany would  be  responsible  to  them  for  any 
act  of  negligence  of  the  employ^  who  gave 
the  signal,  whether  such  negligence  was  in 
giving  the  signal,  or  in  the  performance  of 
other  duties."  Railroad  Co.  v.  Camp,  13  C. 
C.  A.  233,  65  Fed.  953.  We  are  of  the  opin- 
ion that  the  signal  given  by  the  engineer  for 
brakes  was  a  mere  notice  to  the  brakeman 
Frazier  that  the  occasion  had  arisen  for  him 
to  perform  a  duty  imposed  upon  him  by  the 
rules;  that  the  fact  tliat  the  engineer  was 
intrusted  by  the  company  with  the  discre- 
tion of  determining  when  the  brakes  should 
be  applied,  and  to  signal  therefor,  did  not 
give  him  any  "authority  of  superintendence, 
control  or  command,"  or  "authority  to  di- 
rect" Frazier  in  the  performance  of  his  du- 
ties; that  Frazier,  In  attempting  to  set 
brakes  in  the  performance  of  his  duties,  was 
governed  and  controlled  by  the  direction  and 
command  of  the  rule,  and  not  of  the  engi- 
neer; and  that,  therefore,  under  the  statute, 
they  were  "in  the  same  grade  of  employ- 
ment," and  fellow  servants.  It  follows  that 
the  assignment  of  error  was  well  taken,  and 
that  the  Judgments  of  the  trial  court  and 
court  of  civil  appeals  must  be  reversed,  and 
the  cause  remanded. 


HUMPHREYS  et  aL  v.  EDWARDS  et  aL 
(Supreme  Court  of  Texaa     May  25,  1896.) 
Appeal— SuPRBMB  Coubt— Decision. 
Under  Rev.  St.  1895,  art.  941,  providing 
that  when  the  judgment  of  the  court  of  civil 
api>eals,    reversmg   and    remanding    the    case, 
practicaiiy  scttlos  the  case,  which  fact  is  shown 
on  the  petition  for  a  writ  of  error,  the  supreme 
court,   on  affirmance,   shall   render  final   judg- 
ment,  the  supreme  court,  on  aiiirmance  of  a 
judgment  of  the  court  of  civil  appeals  reversing 
a  judgment  for  plaintiff  in  trespass  to  try  title 
and  remanding  the  case,  will  enter  final  judg- 
ment directing  that  plaintiff  take  nothing  by 
his  suit. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme judicial  district 

Trespass  to  try  title  by  John  S.  Humphreys 
and  others  against  A.  H.  Edwards  and  oth- 
ers. On  appeal  by  defendants,  the  court  of 
civil  appeals  reversed  a  Judgment  In  favor 
of  plaintiffs,  and  remanded  the  cause.  36  S. 
W.  333.  On  the  ground  that  the  decision  of 
reversal  practically  settles  the  case,  the  orig- 
inal plaintiffs  bring  error.  Decision  affirmed, 
and  final  Judgment  rendered  against  plalntlCCs 
In  error. 

Lee  R.  Stroud,  for  plaintiffs  in  error.  R.  E. 
Chandler  and  Word  &  Charlton,  for  defend- 
ants in  error. 

GAINES,  C.  J.  This  Is  a  writ  of  error  to  a 
Judgment  which  reversed  the  Judgment  of 
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tbe  trial  court  and  remanded  the  cause.  In 
order  to  give  this  court  Jurisdiction,  it  was 
alleged  in  tbe  petition  for  the  writ  of  error 
that  the  decision  of  the  court  of  ciTii  appeals 
practically  settles  the  case.  We  have  care- 
fully examined  the  case,  and  have  found  no 
error  in  the  rulings  of  that  court  We  refer 
to  the  able  opinion  of  the  chief  Justice,  who 
spoke  for  the  court,  for  the  grounds  upon 
which  our  conclusions  are  based.  When  we 
acquire  Jurisdiction  of  a  reversed  and  re- 
manded case  upon  tbe  allegation  that  tbe  de- 
cision of  the  court  of  cItU  appeals  practically 
settles  the  case,  and  we  affirm  the  decision  of 
that  court,  the  statute  requires  us  to  render 
final  Judgment  in  accordance  with  that  de- 
dslon.  Rev.  St.  1885,  art  911.  That  Is  to 
say,  this  court  must  affirm  the  Judgment  of 
the  court  of  ciyll  appeals  in  so  far  as  it  re- 
verses the  Judgment  of  the  trial  court  and 
render  Judi^ent  against  the  plaintiffs  in  er- 
ror, so  as  finally  to  settle  tbe  case.  Accord- 
ingly the  Judgment  of  the  court  of  civil  ap- 
peals, in  so  far  as  it  reverses  the  Judgment  of 
tbe  district  court.  Is  affirmed;  but  in  so  far 
as  It  remands  tbe  cause  It  is  set  aside,  and 
Judgment  is  here  rendered  that  plaintiffs  in 
error  take  nothing  by  their  suit  and  that  de- 
fendants in  error  go  hence  without  day,  with 
their  costs. 


COX  T.  STATE: 

(Court  of  Criminal  Appeals  of  Texas.     June  27, 
1896.) 

CRIltmAI,  law— KVIDBMCB  ON    PRBLtmHART 

EXAMISATION. 

Where  a  witness  is  absent  from  tbe  final 
trial,  his  testimony  at  the  examining  trial, 
whi<^  was  there  reduced  to  writing,  cannot  be 
introduced  as  original  evidence  against  the  ac- 
cused, over  liis  objection. 

Appeal  from  district  court.  Hunt  county; 
E.  W.  Terhune.  Judge. 

E!d.  Cox  was  convicted  of  bringing  stolen 
horses  into  the  state,  and  appeals.    Reversed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  for  bringing  stol- 
en horses  into  this  state  from  Oklahoma 
territory.  The  witness  Olaser,  one  of  the 
alleged  owners  of  the  stolen  property,  tes- 
tified on  the  examining  trial,  and  his  evi- 
dence was  reduced  to  writing.  He  resided 
then  in  Oklahoma  territory,  and  did  so  at 
the  time  of  this  trial.  His  examining  trial 
evidence  was  used  by  the  state  upon  said 
final  trial,  over  appellant's  objection  that 
this  character  of  testimony  could  not  be  used 
against  him  for  any  purpose,  under  the  laws 
of  this  state.  The  objection  was  well  taken. 
This  character  of  evidence,  when  properly 
objected  to,  cannot  be  used  against  an  ac- 
cused person  as  original  evidence.  See  Cline 
V.  State  (decided  at  Austin  term,  1896)  36 


S.  W.  1099.     The  Judgment  is  reversed,  and 
the  cause  remanded. 

HBNDBBSON,  J.,  absent 


MORALES  V.  STATE.' 

(Court  of  Criminal  Appeals  of  Texas.    June  26, 

1896.) 

WlTHlSS— ChBDIBILITT— IMPSACHMBNT. 

Under  Code  Cr.  Proc  1895,  arts.  770, 
790,  allowing  defendant  in  a  criminal  case  to 
testify  in  his  own  bduUf,  and  providing  that  a 
confession  made  by  a  defendant  while  in  jail 
cannot  be  used  against  Mm  unless  he  was  duly 
warned,  the  state  cannot  examine  a  defendant, 
when  a  witness  in  his  own  l>ehalf,  as  to  a  con- 
fession made  by  him  wliile  in  jail,  without  be- 
ing warned,  for  the  porpose  of  laying  a  predi- 
cate for  his  impeachment,  and  then  show  by 
witnesses  that  he  made  the  confession.  David- 
son, J.,  dissenting.  Quintana  v.  State,  16  S. 
W.  268,  29  Tex.  App.  401,  and  Ferguson  v. 
State,  19  S.  W.  901,  3l  Tex.  Cr.  R.  93,  distin- 

fuished.     Phillips  v.  State  (Tex.  Cr.  App.)  34 
.  W.  272,  overruled. 

Appeal  from  district  court,  Angelinsr  coun- 
ty;  James  T.  Polley,  Judge. 

Patronla  Morales  was  convicted  of  murder 
in  the  first  degree,  and  appeals.     Reversed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  his  pun- 
ishment assessed  at  death,  and  he  prosecutes 
this  appeal. 

1.  In  this  case  the  court  gave  a  very 
lengthy  charge.  After  defining  murder  in 
the  first  and  second  degrees,  and  malice,  both 
express  and  implied,  he  then  proceeded  to 
charge  on  murder  in  the  first  and  second  de- 
grees, manslaughter,  and  self-defense.  No 
exception  was  taken  to  this  clmrge,  but,  in- 
asmuch as  it  is  the  duty  of  the  court  to  cor- 
rectly charge  the  law  applicable  to  the  case. 
It  becomes  our  duty  to  review  said  charge. 
In  order  to  present  this  matter  properly,  we 
will  quote  In  extenso  from  the  charge  itself: 

"(9)  If,  about  the  time  and  place  charged  in 
the  indictment,  the  defendant  went  to  the 
house  of  the  deceased,  and  there  stabl)ed  and 
killed  the  deceased,  and  that  such  killing  was 
in  the  perpetration  of  robl)ery,  or  in  the  at- 
tempt at  the  perpetration  of  robbery,  then  the 
defendant  would  l>e  guilty  of  murder  in  the 
first  degree;  or  if,  about  the  time  and  place 
charged  in  the  indictment  the  defendant 
stabbed  and  thereby  killed  the  deceased,  and 
at  the  time  he  thus  stabbed  him  the  deceas- 
ed had  done  nothing  to  or  towards  the  de- 
fendant which,  of  itself,  or  by  words  accom- 
panying it,  made  it  reasonably  appear  to  the 
defendant  viewing  It  from  his  standpoint 
that  he,  the  deceased,  then  intended  to  kill 
the  defendant  or  to  inflict  on  him  some  se- 
rious bodily  injury,  and  thereupon  the  de- 
fendant stabbed  the  deceased,  and  inflicted 
on  him  a  wound  or  wounds  from  which  he 
died,  and  the  defendant  thus  inflicted  said 

1  For  dissenting  opbdon,  see  96  S.  W.  816. 
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KtMiud  on  tke  deceased  in  the  execntion  or  In 
pursuance  of  a  formed  deBiga  to  kill  the  de- 
ceased, and  that  such  deslg^n  was  formed  In 
the  mind  of  the  defendant  when  hie  mind 
was  sedate  and  deliberate,  and  therefore  with 
express  malice,  such  killing  thus  done  wouli} 
also  be  murder  in  the  flrst  degree. 

"(10)  If,  about  the  time  and  place  charged 
In  the  Indictment,  the  defendant  Intentional- 
ly and  unlawfully  stabbed  and  killed  the  de- 
ceased, and  at  the  time  he  thus  stabbed  him 
the  deceased  had  done  nothing  to  or  towards 
the  defendant  which,  of  itself,  or  by  words 
accompanying  it,  made  it  reasonably  f^pear 
'  to  the  defendant,  viewing  it  from  his  stand- 
point, that  the  defendant  then  Intended  to  kill 
the  deceased,  or  to  Inflict  on  him  some  se- 
rious bodily  injury,  then  such  killing  under 
such  circumstances  would  be  murder  in  the 
second  degree,  and,  if  you  so  belieTe  beyond 
a  reasonable  doubt,  you  will  convict  the  de- 
fendant of  murder  in  the  second  degree,  &nd 
assess  bis  punishment  at  confinement,  in  the 
penitentiary  for  any  period  of  time  you  see 
fit,  being  not  less  than  five  years. 

"(11)  If,  about  the  time  and  place  charged 
in  the  indictment,  the  defendant  went  home 
with  the  deceased,  and,  after  they  had  arriv- 
ed at  the  deceased's  house,  the  deceased  curs- 
ed and  abused  the  defendant,  and  in  the 
dark  made  an  assault  upon  the  defendant, 
and  the  defendant  stabbed  and  killed  the  de- 
ceased, and  at  the  time  he  thus  stabbed  the 
deceased  he  was  moved  by  anger,  fear,  or 
sudden  resentment  arising  out  of  the  provo- 
cation then  offered  to  him  by  the  deceased, 
then  he  would  be  guilty  of  manslaughter. 

"(12)  In  connection  with  and  bearing  upon 
the  law  of  self-defense,  you  are  instructed  if, 
about  the  time  and  place  charged  In  the  in- 
dictment, the  defendant  and  the  deceased 
went  to  the  house  of  the  deceased,  and,  after 
arriving  there,  the  deceased  made  a  violent 
attack  upon  the  defendant,  and  cursed  and 
abused  the  defendant,  and  from  the  acts 
and  declarations  of  the  deceased  it  reasona- 
bly appeared  to  the  d^endant  that  his  life 
was  in  danger,  or  that  serious  bodily'  injury 
was'  then  about  to  be  inflicted  upon  blm  by 
the  deceased,  and,  acting  under  such  belief 
and  apprehension,  the  defendant  stabbed  and 
killed  the  deceased,  then  the  defendant 
would  not  be  guilty  of  any  offense,  and,  if 
you  so  believ<>,  you  will  acquit  the  defendant 
on  the  ground  of  self-defense.  And,  in  pass- 
ing upon  the  question  as  to  whether  the  de- 
fendant acted  in  self-defense,  the  facts  and 
circumstances  transpiring  at  the  time  of  the 
killing  must  be  viewed  from  the  standpoint 
of  the  defendant,  and  from  none  other;  and 
in  connection  with  this  portion  of  the  charge,  if 
you  have  a  reasonable  doubt  as  to  what  the 
real  facts  are,  you  will  give  the  defendant 
the  benefit  of  the  doubt,  and  acquit  him. 

"(13)  Keeping  in  view  the  foregoing  rules 
of  law,  if  you  find,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defend- 
ant, Patronla  Morales,  In  the  county  of  An- 


gelina, and  state  of  Texas,  at  any  time  be- 
fore the  15th  of  October,  1895,  did  stab  and 
thereby  kill  Juarez  Hemandes,  and  that  such 
killing  was  with  malice  aforethought,  either 
^press  or  implied,  then  you  will  convict  the 
defendant  of  mnrder,  and  you  will  then  in- 
quire as  to  whether  he  is  guilty  of  murder  in 
the  flrst  degree  or  murder  in  the  second  de- 
gree; and  in  this  connection  you  are  instruct- 
ed, if  you  believe,  beyond  a  reasonable  doubt, 
that  defendant  stabbed  and  killed  the  de- 
ceased, and  that  such  killing  was  done  in  the 
perpetration  of  robbery,  or  in  the  attempt  at 
the  perpetration  of  robbery,  or  that  be  stab- 
bed and  killed  the  deceased  in  pursuance  of 
a  formed  design  to  kill  him,  which  design 
was  formed  when  his  mind  was  cool,  calm, 
sedate,  and  deliberate,  and  thereby  upon  ex- 
press malice,  in  either  case  you  will  convict 
the  defendant  of  murder  In  the  flrst  degree, 
and  assess  his  punishment  at  death  or  by  coo- 
flnement  in  the  penitentiary  for  life. 

"(14>  If  yoQ  have  a  reasonable  doabt  as  to 
whether  the  defendant  is  guilty  of  murder 
in  the  first  degree,  you  will  acquit  him  of 
that  offense,  and  inquire  whether  he  is  guilty 
of  murder  in  the  second  degree.  And  in  this 
connection.  If  you  believe  that  the  defend- 
ant unlawfully  and  voluntarily  stabbed  and 
killed  the  deceased  with  malice  aforethought, 
as  that  term  has  heretofore  been  explained, 
but  that  such  killing  was  not  done  in  the 
perpetration  or  in  the  attempt  at  perpetra- 
tion of  robbery,  or  with  express  malice,  as 
that  term  has  heretofore  been  explained  to 
you,  then  you  will  find  the  defendant  guilty 
of  murder  in  the  second  degree,  and  assess 
his  punishment  at  confinement  in  the  peni- 
tentiary for  any  term  you  see  fit,  not  less 
than  five  years. 

"(15)  If  you  have  a  reasonable  doubt  of 
the  guilt  of  the  defendant  of  murder,  you  will 
acquit  him  of  that  offense,  and  Inqtdre  wheth- 
er he  is  guilty  of  manslaughter;  and  in  refer- 
ence to  manslaughter  you  are  instructed  that 
if  you  find,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  in  the 
county  of  Angelina  and  state  of  Texas,  at 
any  time  within  three  years  before  the  15th 
day  of  October,  1895,  did  stab  and  kill  Juarez 
Hernandez,  and  that  such  killing  was  done 
under  the  immediate  influence  of  sudden  pas- 
sion, arising  from  an  adequate  cause,  as 
these  terms  have  heretofore  been  explained 
to  you,  then  you  will  convict  the  defendant 
of  manslaughter,  unless  you  acquit  the  de- 
fendant oa  the  grotmd  of  self-defense,  as  the 
term  'self-defense'  has  heretofore  been  ex- 
plained in  this  charge.  If  you  should  con- 
vict the  defendant  of  manslaughter,  you  will 
assess  his  punishment  at  confinement  in  the 
penitentiary  for  any  term  of  years  you  see 
fit,  not  less  than  two  years,  nor  more  than 
five  years." 

We  will  point  out  such  defects  In  the 
charge  as  occur  to  us.  Appellant  was  con- 
victed of  murder  in  the  first  degree,  and.  if 
the  charge  on  flrst  degree,  and  the  charges 
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on  less  degrees  of  nibble  homicide,  and 
Uie  cltarge  on  self-defense  were  of  sucb  a 
character  as  not  to  present  the  issues  clearly 
and  fairly  to  the  Jury,  they  were  calculated 
to  impair  the  rights  of  ttie  defendant.  It 
would  appear  that,  in  the  first  portions  of 
said  charges  above  copied,  the  court  Intended 
merely  to  state  the  lesal  principles  govem- 
iug  the  case,  and  then  to  apply  the  princi- 
ples so  laid  down  to  the  facts  of  the  case. 
For  instance,  after  the  court  states  what  he 
tias  to  say  on  the  hiw  of  self-defense,  be 
then  says,  "Kee^dng  in  view  tht>  foreguiuj; 
rules  of  law,"  and  then  proceeds  to  charge 
the  Jury,  applying  the  law  to  the  facts  of 
the  case.  If  this  be  true,  then  as  to  self-de- 
fense the  court  merely  laid  down  the  princi- 
ples governing  the  law  of  self-defense,  and 
has  not  applied  the  law  to  the  facts  on  this 
subject  But  it  rather  appears  to  us  that  the 
first  portion  of  said  charge  was  an  attempt 
to  charge  the  law  as  applicable  to  the  facts 
of  the  case,  and  the  last  portion  was  but  a 
reiteration  in  different  form  of  the  preceding 
charges  on  the  same  subject.  If  this  be  true, 
then  the  Jury  were  charged  on  the  law  of 
self-defense.  In  the  charge  of  the  court  on 
murder  in  the  first  degree  (see  paragraphs  9 
and  13),  the  charge  as  to  murder  in  the  first 
degree  In  the  perpetration  of  robbery  or  at- 
tempted perpetration  of  robbery  appears  to 
be  in  accordance  with  the  approved  forms. 
See  Sharpe  v.  State,  17  Tex.  App.  486.  In 
said  last-mentioned  paragraphs,  the  court 
then  proceeds  further  to  charge  on  murder  in 
the  first  degree  committed  upon  express  mal- 
ice. The  court  combines  with  this  charge 
something  in  the  nature  of  a  charge  on  self- 
defense,  and,  when  analysed,  both  of  these 
charges  in  a  roundabout  way  Instruct  the 
Jury,  in  effect,  that  tf  they  believe  that  the 
killing  was  not  done  in  self-defense,  but  was 
done  In  pursuance  of  a  previously  formed 
design  to  kill,  in  a  mind  calm,  sedate,  and 
cool,  that  such  killing  was  upon  express 
malice.  As  stated,  this  is  the  effect  of  these 
charges,  but  it  takes  some  analysis  even  of 
a  legal  mind  to  run  out  this  result,  and  no 
doubt  It  presented  to  the  Jury  a  serious 
question  for  proper  consideration.  Para- 
graphs 10  and  14  contain  the  coma's  charge 
on  murder  in  the  second  degree.  In  para- 
graph 10  no  allusion  is  made  to  the  state  of 
mind  in  which  the  intent  to  kill  may  have 
been  formed,  unless  we  recur  back  to  for- 
mer portions  of  the  charge.  The  court  hei-e 
merely  tells  the  Jury  that  if  the  defendant 
intentionally  and  unlawfully  stabbed  and 
killed  the  deceased,  and  that  be  did  so  not 
In  his  self-defense,  and  that  he  intended 
when  he  so  stabbed  deceased  to  kill  him, 
then  such  killing  under  such  circumstances 
would  be  murder  In  the  second  degree.  No 
reference  whatever  Is  made  to  the  state  of 
mind  in  which  the  intent  was  formed.  We 
would  further  observe,  In  connection  with 
this  portion  of  the  charge,  in  that  part  re- 
ferring to  self-defense,  that  the  words  "de- 


fendant" and  "deceased"  appear  to  be 
posed,  if  the  record  is  a  correct  copy  of  the 
original  charge,  and  makes  it  appear,  "If  de- 
ceased was  not  doing  some  act  which  caused 
the  defendant  to  believe  that  the  defendant 
taitended  to  kill  deceased,  or  inflict  on  him 
some  serious  bodily  injury,"  etc.  This,  of 
course,  is  not  what  the  Judge  means;  but  tf 
this  expression  was  contained  in  the  original 
charge  it  was  liable  to  confuse  the  Jury. 
However,  in  the  fourteenth  paragraph  of  the 
charge,  the  last  error  alluded  to  does  not  oc- 
cur, and  the  Jury  are  distinctly  told  that 
"If  they  believe  the  defendant  unlawfully 
and  voluntarily  killed  the  deceased  with 
malice  aforethought,  as  that  term  has  hereto- 
fore been  defined,  and  that  such  killing  was 
not  upon  express  malice,  or  done  in  the  per- 
Itetration  or  attempted  perpetration  of  rob- 
bery, to  fiQd  the  defendant  guilty  of  murder 
in-  the  second  degree."  In  paragraph  11  of 
the  charge  the  court  Instructs  the  jury:  "If 
the  defendant  went  home  with  the  deceased, 
and  after  they  arrived  there  the  deceased 
cursed  and  abused  the  defendant,  and  in  the 
dark  made  an  assault  upon  the  defendant, 
and  defendant  stabbed  and  killed  deceased, 
and  at  that  time  he  was  moved  by  anger 
and  sudden  resentment  arising  out  of  the 
provocation  thus  (^ered  to  him,  the  defend- 
ant-would be  guilty  of  manslaughter."  And 
this  same  charge  Is  In  effect  repeated  In  par- 
agraph 15.  This  assault  alluded  to  Is  not 
further  described.  In  the  (dtarge  on  self-de- 
fense it  is  true  that,  if  the  Jury  would  look 
back  and  investigate,  they  would  see  that 
the  court  had  charged  that  if  the  assault  en- 
dangered the  life  of  the  defendant,  or  threat- 
ened his  person  with  serious  bodily  injiuy, 
he  would  be  Justifiable;  but  in  our  opinion 
the  charge  on  manslaughter  should  have  It- 
self contained  the  character  of  assault  which 
would  merely  serve  to  reduce  the  homicide 
to  manslaughter,  and  the  charge  should  also 
have  shown,  in  order  to  reduce  to  manslaugh- 
ter, that  the  passion  engendered  must  ren- 
der the  mind  of  the  defendant  incapable  of 
cool  reflection.  But  this,  perhaps,  was  to 
the  defendant's  benefit  As  stated  before, 
this  charge  was  not  excepted  to;  but  we 
think  this  charge,  viewed  singly  or  as  a 
whole,  did  not  clearly  present  the  Issues  in 
the  case,  and  was  calculated  to  confuse  the 
Jury,  and  in  a  case  where  the  death  penalty 
has  been  inflicted  it  becomes  our  duty  to 
closely  scan  the  provisions  of  the  charge, 
and  see  tliat  all  of  the  salient  features  of  the 
case  were  fairly,  lucidly,  and  clearly  present- 
ed to  the  Jury.  The  learned  Judge  who  tried 
this  case  appears  to  have  been  selected  as  a 
special  Judge,  and  doubtless  this  was  the 
first  occasion  of  his  presiding  In  this  char- 
acter of  cases.  While  the  charge  itself  mani- 
fests a  comprehensive  knowledge  of  the  ques 
tlous  involved  In  the  case,  we  do  not  think 
the  various  features  of  the  case  were  as 
clearly  presented  as  they  should  have  been; 
and  on  a  new  trial  of  this  case  we  appre- 


Digitized  by  CjOOQ IC 


438 


36  SOUTHWBSTBBN  BEPORTEB. 


(Tex. 


hend,  as  the  learned  Judge  who  tried  this 
case  now  adoma  that  bench,  that  there  will 
be  no  difflcolty  aboat  a  prop»  chaige  In  this 
case. 

2.  When  the  appellant  was  on  the  stand 
In  his  own  behalf,  the  state  asked  him  If  he 
had  not  told  Spradley  and  Manchaca,  the 
sheriff  and  deputy  sheriff  of  Nacogdoches 
county,  while  he  was  in  the  jail  of  said  coun- 
ty, as  follows:  "Didn't  you  tdl  Manchaca 
that  you  killed  deceased  for  his  money,  and 
that  the  negro  Dick  Sherman  got  a  part 
of  the  money,  and  you  threw  the  other  mon- 
ey away  at  the  time  you  was  arrested?" 
and  "if  he  didn't  tell  Spradley  he  killed  de- 
ceased for  his  money,  but  that  he  did  not  get 
any  money."  Counsel  for  the  defendant  ob- 
jected to  this  testimony,  because  the  de- 
fendant at  the  time  was  in  Jail,  and  had  not 
been  cautioned  by  the  sherifT  as  the  law  re- 
quires. Counsel  for  the  state  insisted  on  this 
testimony  for  the  purpose  of  laying  a  predi- 
cate to  impeach  said  witness.  The  defendant 
answered  that  he  had  not  made  any  such 
statements.  The  state  was  then  permitted 
to  prove  by  said  Spradley  that  said  defend- 
ant did  tell  him,  while  in  the  Jail  of  Nacog- 
doches connty,  that  he  killed  deceased  for 
his  money,  and  that  he  did  not  get  any 
money;  and  by  Manchaca  that  he  killed  de- 
ceased for  bis  money,  and  that  the  negro 
Dick  Sherman  got  a  part  of  the  money,  and 
that  he  threw  the  money  away  at  the  time 
he  was  arrested.  This  testimony  was  also 
objected  to  on  the  ground  that  the  state- 
ments were  made  in  Jail,  and  the  defendant 
had  not  been  duly  warned  before  he  made 
said  statements.  The  objection  was  over- 
ruled, and  the  defendant  reserved  his  bill 
of  exceptions.  Article  790,  Code  Cr.  Proc. 
1895,  which  brings  forward  the  act  of  the 
21st  legislature  passed  in  1889,  provides  as 
follows:  "Any  defendant  in  a  criminal  ac- 
tion will  be  permitted  to  testify  In  his  own 
behalf  therein,  but  the  failure  of  any  de- 
fendant to  so  testify  shall  not  be  taken  as 
a  circumstance  against  him;  nor  shall  the 
same  be  alluded  to  or  commented  on  by 
counsel  in  the  case;  provided  that,  wherever 
there  are  two  or  more  persons  Jointly  char- 
ged or  Indicted  and  a  severance  had,  the 
privilege  of  testifying  shall  be  extended  only 
to  the  person  on  trial."  Article  789  of  said 
Code  Cr.  Proc.  1895,  provides  as  follows: 
"The  confession  of  a  defendant  may  be  used 
In  evidence  against  him,  if  it  appear  that 
the  same  was  freely  made,  without  compul- 
sion or  persuasion  under  the  rules  hereafter 
prescribed."  Article  790  provides:  "A  con- 
fession shall  not  be  used,  if  at  the  time  It 
was  made  the  defendant  was  in  jail,  or  oth- 
er place  of  confinement,  nor  while  he  is  in 
the  custody  of  an  officer,  unless  such  confes- 
sion be  made  in  a  voluntary  statement  of 
the  accused  taken  before  an  examining  court 
in  accordance  with  law,  or  be  made  volunta- 
rily, after  having  been  first  cautioned  that  it 
may  be  used  against  him,  or  unless  in  con- 


nection with  such  confession  he  make  state- 
ment of  facts,  or  of  circumstances  that  are 
found  to  be  true,  which  conduces  to  estab- 
lish his  guilt,— such  as  the  finding  of  se- 
creted or  stolen  property,  or  the  Instrument 
with  which  he  states  the  offense  was  com- 
mitted." In  Qulntana  v.  State,  29  Tex.  App. 
401,  16  S.  W.  258,  a  construction  of  these 
statutes  came  before  the  court  In  that 
case,  however,  it  was  said  that  the  testi- 
mony upon  which  the  predicate  was  laid 
whUe  the  defendant  was  in  Jail,  and  upon 
which  he  was  impeached,  was  not  a  con- 
fession. In  that  case  the  charge  was  one 
of  theft  of  a  horse.  "The  defendant  took 
the  stand  as  a  witness  In  the  case,  and  tes- 
tified that  he  had  never  had  possession  of 
the  horse  alleged  In  the  Indictment  to  have 
been  stolen.  The  district  attorney,  on  cross- 
examination  of  the  defendant,  asked  him  If 
he  had  not  stated  to  the  witness  Bailey  that 
he  (defendant)  had  had  possession  of  said 
horse,  and  that  he  had  gotten  the  same  from 
another  Mexican  in  El  Paso  county,  near 
Mundy's  Springs.  Defendant  replied  that 
he  had  not  so  stated,  whereupon  Bailey  was 
brought  on  the  stand,  and  testified  that  de- 
fendant had  80  stated  to  him  in  the  pres- 
ence of  the  defendant's  counsel;  and  it  fur- 
ther appeared  that  this  statement  was  made 
while  the  defendant  was  in  jail  and  when 
he  had  not  been  warned."  In  the  ophilon  of  a 
majority  of  the  court  as  to  this  testimony  they 
say:  "instead  of  being  an  admission  or  con- 
fession of  guUt,  the  statement  of  the  de- 
fendant was  a  denial  of  that  fact  If  he  re- 
ceived the  horse  from  another  Mexican  In 
Bl  Paso  county,  he  could  not  have  been  guilty 
of  the  theft  of  the  horse  in  New  Mexico, 
even  if  he  knew  that  the  horse  was  stolen 
when  he  received  it"  And  said  case  was 
followed  in  the  case  of  Ferguson  v.  State,  31 
Tex.  Cr.  R.  93, 19  S.  W.901,  which  was  similar 
as  to  the  Impeaching  testimony,  and  the 
court  also  treated  that  as  not  a  confession. 
The  court,  however,  in  the  discussion  of  the 
question,  appears  to  incline  to  the  view  that, 
regardless  of  whether  or  not  the  Impeaching 
testimony  was  a  confession,  the  same  rule 
would  apply,  and  that  It  would  be  permitted 
for  the  state  to  go  into  the  jail,  and  lay  the 
predicate  for  the  contradiction  of  the  de- 
fendant when  he  is  a  witness  on  his  own  be- 
half, as  to  a  confession  made  In  the  Jail  by 
him  without  having  been  warned,  and  then 
to  contradict  him  as  to  such  confession.  It 
has  also  been  followed  In  Phillips  v.  State 
(Tex.  Cr.  App.)  34  S.  W.  272.  As  far  as  ex- 
amined, none  of  the  authorities  cited  in  said 
Case  of  Qulntana  are  exactly  in  point,  and, 
with  the  exception  of  the  Phillips  Case, 
which  follows  the  Qulntana  Case,  it  is  not 
believed  that  any  authority  can  be  found 
which  lays  down  the  proposition  that  a  de- 
fendant when  he  becomes  a  witness  in  his 
own  behalf,  can  be  impeached  as  to  con- 
fessions made  by  him  while  in  jail,  not  hav- 
ing been  warned.    The  decisions  cited,  how- 
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ever,  do  go  to  the  extent  of  holding  that, 
when  a  defendant  becomes  a  witness  on  his 
own  behalf,  he  Is  to  be  treated  as  any  other 
witness,  and  his  cross-examination  Is  cir- 
cumscribed only  by  the  mles  applicable  to 
any  other  witness.  He  may  be  Impeached 
by  showing  that  he  Is  unworthy  of  belief, 
and  he  may  be  impeached  by  showing  that 
he  has  made  contradictory  statements  to 
those  testified  by  him  on  the  trial ;  and  he 
may  be  contradicted  by  showing  that  he 
has  been  arretted  for  or  convicted  of  crimes 
showing  moral  turpitude,  which  go  to  bis 
credit  like  any  other  witness. 

The  exact  question  here  presented,  how- 
ever, is  whether  or  not  the  defendant  can 
be  examined  as  to  a  confession  made  by  him 
while  in  Jail,  not  having  been  warned,  and 
a  predicate  thus  laid  for  his  impeachment, 
and  the  state  then  be  permitted  to  show  by 
witnesses  that  he  made  a  confession  of  the 
crime  alleged  against  him  while  In  Jail;  for, 
as  to  the  fact  that  the  matter  inquired  about 
In  this  case  was  a  confession,  there  can  be  no 
question,  and  It  is  not  necessary  here  to  dis- 
cuss the  question  involved  in  the  cases  above 
referred  to,  as  to  whether  the  statements 
there  made  by  the  defendants  were  In  the 
nature  of  a  confession  or  not.  The  statute 
says  that  a  confession  made  by  a  defendant 
while  In  Jail  cannot  be  used  against  him 
unless  he  was  duly  warned.  This  statute  Is 
without  limitation,  and  apprehends  that  the 
confession  cannot  be  used  against  him  for  any 
purpose;  and  to  use  it  for  the  purpose  of  Im- 
peaching him  would  certainly  lie  using  It 
against  him.  It  is  believed  that  article  770 
was  passed  to  enlarge  the  defendant's  rights, 
and  not  In  any  sense  to  curtail  them;  and.  If 
said  article  is  to  have  the  effect  to  authorize 
the  state  to  lay  a  predicate  for  the  Impeach- 
ment of  a  defendant  as  to  his  confession  made 
In  Jail  without  due  warning,  then  its  effect 
would  be  to  repeal  by  Implication  so  much  of 
article  790  as  guards  a  confession  made  by 
a  defendant  when  in  Jail.  A.  repeal  by  Im- 
plication is  not  favored  as  a  rule  of  construc- 
tion, but  the  rule  Is  that  both  statutes  shall 
be  permitted  to  stand  If  this  can  be  done. 
And  especially  Is  this  Is  so  where  a  construc- 
tion would  repeal  by  implication  a  statute  in- 
tended for  the  benefit  of  a  defendant.  These 
two  statutes,  In  our  opinion,  are  susceptible 
«f  that  construction  which  will  permit  both 
to  stand.  A  defendant  in  a  criminal  case  can 
become  a  witness  for  himself,  and  can  be 
treated  as  any  other  witness,  except  as  in- 
hibited by  some  other  statute.  As  we  have 
seen,  article  790  prohibits  the  use  of  a  confes- 
sion by  a  defendant  while  In  Jail,  unless  un- 
der certain  circumstances  stated  In  said  ar- 
ticle; and  the  fact  that  he  may  become  a 
witness  does  not,  in  our  opinion,  repeal  by 
implication  or  render  nugatory  the  safeguard 
guarantied  him  against  the  use  of  any  con- 


fession made  by  him  while  in  Jail,  unless  such 
confession  is  made  in  accordance  with  the 
forms  prescribed  in  said  article.  It  Is  true. 
In  this  case,  the  court  limited  the  purpose  of 
this  testimony  to  the  Impeachment  of  the  de- 
fendant as  a  witness.  While,  as  stated,  this 
was  a  limitation,  yet  It  was  an  authority  to 
the  Jury  to  use  the  confession  for  a  purpose 
against  the  defendant.  The  confession  Itself 
was  a  direct  confession  of  guilt  made  by  the 
defendant  while  in  jail  and  without  proper 
caution.  If  it  had  been  made  out  of  Jail,  or 
under  proper  warning  given.  It  could  have 
been  used  as  original  evidence  against  the  de- 
fendant of  the  most  damaging  character; 
and,  however  much  the  Jury  may  have  felt 
constrained  to  regard  the  testimony  only  as 
directed  by  the  court.  It  would  present  to 
them  an  exceedingly  difllcult  problem  to  do 
so.  However  that  may  be.  In  our  opinion,  the 
testimony  could  not  be  used  against  defend- 
ant for  any  purpose;  and  whatever  is  said  In 
the  cases  above  cited  that  Indicates  a  con- 
trary view  is  hereby  overruled. 

It  Is  not  necessary  to  discuss  the  other  as- 
signments of  error,  but,  for  the  errors  dis- 
cussed, the  Judgment  is  reversed,  and  the 
cause  remanded. 

DAVIDSON,  J.,  dissents. 


RODRIGUEZ  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June  27, 
1806.) 

OaniiHAL  Law  —  Cokfbssions  Hadb  withoot 
Caution — Admissibiutt. 
It  is  error  to  admit  In  evidence  state- 
ments made  by  defendant  to  the  sheriff  in  the 
nature  of  confessions  over  defendant's  objec- 
tion that  he  had  not  been  cautioned  at  the  time. 
Morales  v.  Stete  (Tex.  Cr.  App.)  36  S.  W.  435, 
followed. 

Appeal  from  district  court,  San  Patricio 
county;    M.  F.  Lowe,  Judge. 

Yudalacio  Rodriguez  was  convicted  of 
placing  an  obstruction  on  a  railroad  track, 
and  appeals.    Reversed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  placing  an  obstruction  on  a  railroad  track, 
and  given  two  years  in  the  penitentiary,  and 
he  appeals.  While  under  arrest  appellant 
made  statements  to  the  sheriff  in  the  nature 
of  confessions.  These  were  admitted  In  evi- 
dence over  the  objection  of  the  appellant 
that  he  had  not  been  cautioned  at  the  time. 
Under  the  authority  of  Morales  v.  State  (just 
decided)  36  S.  W.  435,  this  was  «Tor  for 
which  the  Judgment  will  be  reversed.  The 
Judgment  Is  therefore  reveraed,  and  the 
cause  remanded. 
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KBATON  T.  STATE. 
(Conit  of  Criminal  Appeals  of  Texas.    June  28, 

1886.) 

InToziOATiso  Liquor— What  Cokstitctbs  Salb 
—  Barter. 
Where  defendant  delivered  liquor  to  an- 
other to  be  paid  for  in  other  liquor  at  some  fu- 
ture time,  the  transaction  waa  a  sale  within  the 
law  prohibiting  the  sale  of  intoxicating  liquors 
within  a  local  option  district 

Appeal  from  Parker  county  conrt;  J.  L.  L. 
McCall,  Judge. 

John  Keaton  was  convicted  of  selling  in- 
toxicating llQuore  In  a  local  option  precinct, 
and  appeals.    Affirmed. 

Harry  W.  Kuteman,  for  appellant  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  The  only  question  In 
this  case  worthy  of  serious  consideration  Is, 
do  the  facts  show  a  sale,  or  did  the  transac- 
tion c(Mi8titute  a  barter  of  the  whiskies? 
The  law  prohibits  the  sale  of  intoxicating 
liquors  in  local  option  districts.  If  we  put 
a  strict  construction  upon  the  law,  we  mtist 
hold  that  there  can  be  no  sale,  unless  the 
price  to  be  paid  for  the  liquor  is  money. 
Benjamin  says:  "A  sale  may  be  defined  to 
be  a  transfer  of  the  absolute  or  general  prop- 
erty in  the  thing  for  a  price  in  money. 
Hence  it  follows  that,  to  constitute  a  valid 
sale,  there  must  be  a  concurrence  of  the 
following  elements,  to  wit:  (1)  Parties  com- 
petent to  contract;  (2)  mutual  assent;  (3)  a 
thing  the  absolute  or  general  property  in 
which  Is  transferred  from  the  seller  to  the 
buyer;  and  (4)  a  price  in  money  paid  or 
promised."  See  BenJ.  Sales,  i  1.  The  ques- 
tion, therefore,  for  our  decision  is  wheth- 
er we  shall  place  upon  the  statute  a  tech- 
nical construction,  to  wit,  that  there  is  no 
sale  unless  the  price  is  to  be  paid  or  prom- 
ised to  be  paid  In  money.  To  put  such  a 
construction  upon  the  local  option  statute 
would  practically  defeat  Its  objects.  It  is  a 
very  difficult  matter  under  the  present  law 
to  prohibit  Its  violations,  giving  It  a  very 
liberal  construction.  We  have  a  great  many 
cases  presenting  nice  questions  as  to  wheth- 
er the  sale  was  effected  in  the  local  option 
district  or  somewhere  else.  But  to  hold  that 
there  could  be  no  sale  unless  the  price  was 
paid  or  promised  to  be  paid  In  money  would 
be  an  almost  complete  defeat  of  the  objects 
of  the  law.  We  therefore  conclude  that  the 
object  of  the  statute  was  to  prevent  sal<4  of 
the  prohibited  liquor.  In  Its  broadest  accepta- 
tion. If  A.  should  establish  himself  in  the 
local  option  district  and  retail  intoxicating 
liquors,  receiving  pay  in  any  and  all  prop- 
erty except  money,  the  objects  of  the  local 
option  law  would  be  defeated  to  a  great  ex- 
tent. The  purchasers  would  deal  largely  In 
oranges,  bananas,  candles,  potatoes,  chick- 
ens, and  eggs,  and  all  descriptions  of  prop- 
erty, and  barter  these  things  for  whisky, 
and  drunkenness  would  prevail  in  that  dis- 


trict to  the  same  extent  as  If  the  whlskj 
was  paid  for  vrlth  money.  In  this  case  the 
proof  shows  beyond  any  controversy  that  the 
appellant  delivered  to  the  witness  Intoxicat- 
ing liquors,  the  liquors  being  then  In  that 
precinct,  the  appellant  to  be  paid  in  liquor 
at  some  future  time.  Now,  the  whisky  de- 
livered, of  course,  was  consumed.  It  was 
not  the  intention  of  the  parties  that  that 
particular  whisky  should  be  delivered  back 
to  the  appellant  The  title  to  that  whisky 
delivered  by  the  appellant  passed  and  vest- 
ed completely  in  the  man  to  whom  It  was 
delivered.  Now,  let  us  suppose  that  the 
party  to  whom  the  whisky  was  delivered  re- 
fused to  pay  for  It  In  whisky  as  he  agreed. 
The  lender,  so  termed,  would  have  a  right  of 
action  for  the  value  of  the  whisky  that  he 
loaned.  "When  the  Id^itlcal  thing  deliv- 
ered, even  In  an  altered  form.  Is  to  be  re- 
stored, the  contract  is  one  of  bailment,  and 
the  title  to  the  property  is  in  It"  The 
whisky  delivered  was  not  Intended  to  be  re- 
stored. "But  when  there  Is  no  obligation  to 
restore  the  specific  article,  and  the  receiver 
Is  at  liberty  to  return  another  thing  of  equal 
value,  he  becomes  a  debtor  to  make  the  re- 
turn, and  the  title  to  the  property  is  changed. 
It  is  a  sale."  Mallory  v.  WlUls,  4  N.  Y.  85, 
approved  in  Foster  v.  Pettlbone,  7  N.  Y.  435. 
"A  miller  agreed  to  take  certain  wheat  and 
give  one  barrel  of  suiierfine  flour  for  so  many 
bushels  of  wheat,  the  flour  to  be  delivered 
at  a  fixed  time  and  as  much  sooner  as  he 
could  make  It  The  wheat  was  delivered  at 
the  mill,  and  accidentally  destroyed  by  fire. 
Held,  that  the  miller's  contract  was  satisfied 
by  a  delivery  of  flour  from  any  wheat  and 
therefore  the  delivery  of  the  wheat  was  not 
a  bailment,  but  passed  title  to  the  miller, 
and  left  it  at  his  risk."  Norton  v.  Woodruff, 
2  N.  Y.  153;  Smith  v.  Clark,  21  Wend.  83; 
Carlisle  v.  Wallace,  12  Ind.  252;  Ricketts  v. 
Hays,  13  Ind.  181.  When  the  appellant  de- 
livered the  whisky  to  the  witness  in  this  case, 
title  passed  to  the  party  to  whom  It  was 
delivered.  He  was  not  bound  to  return  that 
particular  whisky.  He  was  at  perfect  lib- 
erty to  drink  and  consume  it  which  we  sup- 
pose he  proceeded  to  do.  Now.  if  the  agree- 
ment had  been  between  the  parties  that  he 
was  to  return  that  same  whisky,  there  would 
have  been  no  sale  in  the  broadest  sense  of 
the  word,  nor  would  there  have  been  any 
violation  of  the  local  option  law,  for,  under 
such  an  agreement,  if  kept,  the  party  would 
not  have  been  permitted  to  use  the  whisky. 
It  would  have  been  a  mere  bailment  In 
this  view  of  the  case,  the  testimony  t>elng 
conclusive,  witliout  contradiction  on  any  part 
of  the  ground,  the  charge  of  the  court  was 
more  favorable  to  the  defendant  than  he  was 
entitled  to.  7be  court  seems  to  have  been  of 
the  opinion  that.  If  the  parties  had  acted  In 
good  faith  in  this  transaction.  It  would  have 
been  a  sale.  In  this  there  was  error,  for, 
taking  the  transaction  as  testified  to  by  the 
witnesses,  there  was  a  sale— an  intentional 
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sale— of  the  wbisky,  as  we  construe  this 
statute.  There  was  evidence  Introdaced 
tending  to  and  proving  similar  transactions 
between  appellant  and  other  parties.  This 
evidence  was  objected  to.  Under  the  facts, 
of  this  case,  we  deem  It  unnecessary  to 
consider  the  admissibility  of  these  other 
transactions.  Appellant  received  the  lowest 
punishment.  The  evidence  did  not  injure 
him  in  this  respect  There  was  no  contro- 
versy or  question  raised  as  to  the  truth  of 
the  testimony  of  the  state's  witnesses  in  re- 
gard to  this  transaction.  The  transaction 
was  not  questioned,  and  is  not  now  before 
ns.  While  the  admission  In  evidence  of 
those  other  transactions  may  have  been  ille- 
gal, we  can  perceive  of  no  Injury  to  the  ap- 
pellant under  the  facts  of  this  case.  The 
Judgment  is  affirmed. 


Ex  parte  DAVIS. 

(Ooart  of  Criminal  Appeals  of  Texas.    Jnne  26, 
1886.) 

Criminal  La.w—Afpeai/— Dismissal. 

An  appeal  from  an  order  in  habeas  cor- 
pus proceedings,  remanding  defendant  to  the 
custody  of  the  slieriff  to  await  the  action  of  the 
grand  jury,  will  be  dismissed  where,  pending 
the  appealj  the  grand  jury  convened,  and  re- 
turned no  indictment  against  him. 

Appeal  from  district  court,  McLennan  coun^ 
ty;  &  R.  Scott,  Judge. 

Jeff  Daris,  who  was  arrested  for  a  felony, 
applied  for  a  writ  of  habeas  corpus,  and  from 
an  order  remanding  him  to  the  custody  of  the 
flheriff  he  appeals.     Dismissed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  charged 
with  a  felony  alleged  to  have  been  commit- 
ted in  Falls  county.  After  his  arrest  be  ap- 
plied for  and  obtained  a  writ  of  habeas  cor- 
pus from  Judge  Scott  while  holding  court  in 
Mcx^nnan  county,  no  indictment  being  then 
pending.  On  the  trial  of  the  habeas  corpus 
proceeding  he  was  remanded  to  the  custody 
of  the  sheriff,  and  prosecutes  this  appeal. 
Pending  the  appeal  to  this  court,  the  grand 
Jury  of  Fails  county  convened  and  adjourned, 
and  failed  to  return  an  indictment  against 
defendant  for  the  offense  upon  which  the 
habeas  corpus  proceedings  were  had.  This  is 
shown  by  the  certificate  of  the  cleric  of  Falls 
county  now  on  file  with  the  papers.  Under 
this  aspect  of  the  case,  this  appeal  will  be 
dismissed;  the  defendant  being  no  longer  de- 
tained in  custody  under  said  habeas  corpus 
proceeding.  This  would  be  so  whether  an  in- 
dictment was  returned  or  not;  for,  if  the  in-- 
ilictnient  had  been  preferred,  he  would  be 
held  by  virtue  of  said  indictment.  No  indict- 
ment being  returned,  he  was  entitled  to  his 
discharge  upon  the  adjournment  of  the  grand 
Jury.     The  case  is  stridden  from  the  docket. 


Bx  parte  HOLMAN. 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  26, 

1886.) 

IlfTHRSTATB  COMMBBCE — LiCBKSB  TaX. 

New  Rev.  Olv.  St  1895,  art.  5049,  re- 
qniring  payment  of  a  license  for  soliciting  or- 
ders for  photographs,  pictorea,  etc.,  is  oncoD' 
stitutional,  as  an  interference  with  interstate 
commerce,  in  so  far  as  it  applies  to  an  agent 
solidting  for  a  foreign  corporation. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

W.  B.  Holman,  who  was  arrested  for  so- 
liciting orders  for  pictures  without  a  license, 
applied  for  a  writ  of  habeas  corpus,  and  from 
an  order  remanding  him  to  custody  of  the 
officer  appeals.     Reversed. 


Beaty    &    Culver,    for    appellant 
Trice,  for  the  State. 


Mann 


HURT,  P.  J.  The  relator,  Holman  (upon 
complaint),  was  arrested  in  Grayson  county 
for  soliciting  orders  for  photographs,  pic- 
tures, etc.,  without  paying  the  license  re- 
quired by  article  5049,  New  Rev.  Oiv.  St 
1895.  Hq  applied  to  the  county  Judge  of 
Grayson  county  for  a  writ  of  habeas  corpus, 
and  upon  an  order  of  that  court  was  remand- 
ed to  the  custody  of  the  officer,  from  which 
judgment  he  appeals  to  this  court  The  proof 
showed  that  he  was  operating  this  business 
as  the  agent  of  a  corporation  situated  in  the 
city  of  Chicago,  UL,  and  that  said  corpora- 
tion had  no  place  of  business  in  Texas.  The 
question  arises  as  to  whether  the  state  of 
Texas  could  tax  this  business  under  the  cir- 
cumstances of  this  case.  This  precise  ques- 
tion was  decided  In  the  case  of  Brennan  v. 
City  of  TItusville,  153  U.  S.  289,  14  Sup.  Ct. 
829.  The  facts  In  the  Brennan  Case  are 
substantially  the  same  as  the  facts  in  this 
case.  A  unanimous  court  held  that  such  a 
tax  was  a  tax  upon  interstate  commerce,  ana 
therefore  unconstitutional.  The  judgment  is 
reversed,  and  the  relator  discharged. 


PHILLIPS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  20, 
1896.) 

On  rehearing.     Motion  overruled. 
For  original  opinion,  see  36  S.  W.  86. 

HENDERSON,  J.  In  this  case  appellant 
has  filed  a  motion  for  rehearing,  and  insists 
that  the  chaise  of  the  court  as  presented  in 
the  first  assignment  of  errors  is  not  a  proper 
charge  on  provoking  the  difficulty,  because 
the  same  was  made  to  depend  on  appellant's 
Intent  in  going  to  the  place,  not  connected 
with  any  act  on  his  part  after  he  got  there 
manifesting  an  intention  to  provolce  a  dittl- 
culty.  We  think  the  charge  of  the  court 
upon  this  proposition  makes  this  question  de- 
pend upon  the  act  of  the  defendant,  because 
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It  expressly  Informs  the  Jury  that,  not  only 
must  he  have  gone  there  Intending  to  kill  or 
Inflict  serious  bodily  injury  upon  Bates,  but 
that  he  fired  upon  and  shot  L.  Bates.  Tills  It 
seems  to  us  was  the  act  of  proTocatlon,  and 
we  think  the  charge  asked  by  the  appellant 
in  this  connection  was  not  necessary.  In 
the  original  opinion  we  thoroughly  dissected 
this  case,  and  we  still  entertain  the  view, 
notwithstanding  the  very  able  argument  of 
counsel  on  motion  for  rehearing,  tliat  there 
are  only  two  theories  presented  from  the 
evidence,— an  assault  with  Intent  to  murder 
<m  the  part  of  the  state,  and  self-defense  on 
the  part  of  the  defendant,— and  that  the 
court  clearly  gave  these  Issues  In  charge  to 
the  jury,  and  that  there  was  no  aggravated 
assault  in  this  case.  Appellant  has  pointed 
out  the  error  in  the  opinion  of  the  court  as 
to  the  name  of  the  prosecuting  witness.  .  In 
the  opinion  he  is  called  "Lenox  Anderson," 
when  it  should  be  "Lennett  Bates."  This  is 
his  correct  name,  and  Is  here  inserted  In- 
stead of  the  name  "Lenox  Anderson,"  ap- 
pearing In  the  original  opinion.  The  motion 
for  rehearing  Is  overruled. 


COBURN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  26, 
1886.) 

INOBST— TSSTIMONT  Or    ACOOMPUOB— COKKOBORiL- 
TIVS  EViDBNCB. 

Where  the  evidence  in  a  prosecution  for 
incest  indicated  that  the  act  was  committed 
without  any  attempt  at  resistance  on  the  part 
of  the  prosecutrix,  a  failure  to  instrnct  that  de- 
fendant could  not  l>e  convicted  on  her  uncorrob- 
orated testimony,  in  case  the  jury  found  that 
she  was  an  accomplice,  is  ground  for  reversal, 
though  no  exception  was  tak^en  by  defendant. 

Appeal  from  district  court,  Tanant  county; 
W.  D.  Harris,  Judge. 

Ambrose  Cobum  was  convicted  of  incest, 
and  appeals.     Reversed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Af>pellant  was  convict- 
ed of  incest,  and  given  10  years  In  the  peni- 
tentiary, and  prosecutes  this  appeal.  A  num- 
ber of  bills  of  exceptions  were  reserved  to 
the  action  of  the  court  on  questions  arising 
during  the  trial  of  the  case,  but  as  the  case 
will  be  reversed  on  a  question  not  raised  by 
the  appellant,  either  In  the  court  below  or  in 
this  court,  we  deem  it  unnecessary  to  notice 
the  questions  raised  by  the  bills  of  exception. 

The  only  person  who  testified  to  any  act  of 
carnal  Intercourse  betwe^i  the  appellant  and 
Ada  Cobum,  his  daughter,  was  the  said  Ada 
Cobum  herself;  and  the  record  does  not  show 
any  corroboration  of  her  by  any  other  wit- 
ness as  to  any  act  of  sexual  Intercourse  be- 
tween her  and  her  father,  the  appellant  In 
her  testimony  she  discloses  that  she  was  co- 
erced by  her  father  Into  having  sexual  in- 
tercourse with  him,  and  she  goes  so  far  as  to 


state  that  the  first  act  of  sexual  Interconrae 
occurred  between  them  when  she  was  only 
six  years  old,  but  that  It  neither  hurt  her, 
nor  drew  any  blood.  However,  circumstan- 
ces surrounding  her  at  certain  times  when 
she  said  the  acts  of  sexual  intercourse  oc- 
curred between  her  and  appellant,  and  to 
which  she  testified,  were  such  as  to  Indicate 
that  she  was  consenting;  at  least,  no  objec- 
tion or  resistance  was  Interposed  when  the 
least  act  of  resistance  or  objection  Interposed 
by  her  would  have  prevented  the  acts  of  sex- 
ual intercourse.  If  she  was  not  an  accom- 
plice, the  circumstances  at  least  raise  the 
Issue  as  to  whether  or  not  she  was  such  ac- 
complice, and  this  issue  should  have  been 
presented  to  the  jury  in  the  charge  of  the 
eourt.  They  should  have  been  instructed 
what  it  took  to  constitute  an  accomplice, 
and  it  should  have  been  left  to  them  to  say 
whether  or  not  she  was  an  accomplice  in  the 
act  charged  against  the  appellant;  and,  in 
case  they  should  find  that  she  was  such  ac- 
complice, then  the  jury  should  have  been  In- 
structed that,  before  they  could  convict  ap- 
pellant, they  must  find  that  there  was  some 
testimony  in  the  case,  outside  of  the  prosecu- 
trix's, tending  to  connect  appellant  with  the 
otEense  charged.  We  have  examined  the 
charge  of  the  court,  and  we  fail  to  And  that 
he  gave  any  instraction  to  the  Jury  on  the 
subject  of  accomplice's  testimony.  The  facts 
of  this  case  rendered  such  an  instruction  nec- 
essary, and  a  failure  to  give  the  same,  though 
not  excepted  to,  was  error.  See  Watson  v. 
State,  9  Tex.  App.  237;  Freeman  v.  State,  11 
Tex.  App.  82;  Mercer  v.  State,  17  Tex.  App. 
452;  Stewart  v.  State  (Tex.  Cr.  App.)  32  & 
W.  766.  The  Judgment  Is  reversed,  and  the 
cause  remanded. 


CUMMINGS  V.   STATE. 

(Ck>urt  of  Criminal  Appeals  of  Texas.    June  26, 

1886.) 

H^BBiikOB — License— Exceptions. 

1.  A  marriage  la  valid,  though  the  ceremony 
was  nerformed  in  a  county  other  than  that  from 
which  the  license  issued. 

2.  The  question  of  error  in  admission  of 
evidence  cannot  be  considered  on  appeal,  excep- 
tion not  having  been  reserved. 

Appeal  from  district  court,  Lamar  county; 
B.  D.  McClellan,  Judge. 

R.  E.  Cnmmlngs  appeals  from  a  conviction. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  Incest  with  his  stepdaughter,  and  given 
three  years  in  the  penitentiary,  and  appeals. 

1.  The  evidence  shows  that  appellant  mar- 
ried the  mother  of  the  prosecutrix  In  Bowi» 
county.  The  marrlajre  license  under  which 
this  marriage  occurred  was  Issued  from  Ma- 
rion county.  Appellant  asked  a  special 
charge  to  the  effect  that,  if  the  Jury  believed 
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tbat  the  marriage  Ucense  was  issued  In  Ma- 
rion county  and  executed  in  Bowie  county, 
the  marriage  would  be  invalid,  and,  this  be- 
ing 80,  appellant  could  -not  be  conTlcted  of 
the  crime  of  incest  We  are  referred  to  no 
Authority  by  the  appellant  to  sustain  this 
contention,  and  we  do  not  understand  it  to 
tie  the  law.  An  analogous  quextlon  was  dis- 
cussed by  this  court  In  the  case  of  Simon  v. 
State,  31  Tex.  Cr  R.  187,  20  S.  W.  399,  716. 
In  that  case  the  marriage  license  was  issued 
from  Victoria  county,  and  the  marriage  wa« 
celebrated  In  Goliad  county,  and  by  a  jus- 
tice of  the  peace  of  Victoria  county.  It  was 
held  In  that  case  that  under  this  state  of 
case  the  marriage  was  a  legal  and  binding 
-one;  and  we  see  no  reason  for  overruling 
that  decision,  and  believe  it  to  be  correct. 

2.  The  motion  for  a  new  trial  sets  up  two 
grounds,  based  upon  the  supposed  erroneous 
ruling  of  the  court  with  reference  to  the  ad- 
mission of  testimony.  Suffice  it  to  say,  in 
ihis  connection,  that  no  exceptions  were  re- 
served by  appellant  to  the  action  of  the 
court,  and  therefore  a  revision  of  the  suppos- 
ed errors  is  not  authorized  by  this  court.  We 
think  the  evidence  in  the  case  amply  suffi- 
cient to  support  the  conviction,  and  the  Judg- 
ment is  affirmed. 


HORSKT  T.  STATE. 

<Conrt  of  CMminal  Appeals  of  Texas.    Jane  26, 

1896.) 

Ihtozioatiho  Liquors— SaI/B  to  Hinor. 

A  minor,  going  to  a  saloon  with  money 

furnished  by  an  adnlt,  and  haying  a  written  or- 

-der  signed  by  him,  bought  liquor,  which  be  took 

to  the  adnlt,  they  and  others  drinking  it.    Beld 

a.  sale  to  a  minor. 

Appeal  from  Baylor  county  court;  J.  G. 
Kenan,  Judge. 

.Toe  Horsky  appeals  from  a  conviction.  Af- 
firmed. 

J.  H.  Glasgow,  for  apitellant  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  unlawfully  selling  liquor  to  a  miuqr, 
and  his  punishment  assessed  at  a  fine  of  $u2.- 
SO,  and  prosecutes  this  appeal.  One  Burt 
Ingram,  a  witness  in  this  case,  went  to  the 
saloon  of  Charley  Grads,  and  carried  with 
him  money  furnished  him  by  one  Clarence 
Thompson,  who  was  an  adult  person,  and  al- 
so carried  a  written  order  signed  by  him, 
and  bought  from  appellant,  at  the  saloon  of 
Charley  Grads,  25  cents'  worth  of  beer.  He 
carried  the  beer  to  said  Clarence  Thompson, 
And  said  witness,  Thompson,  and  two  other 
boys  drank  the  beer.  On  this  state  of  case, 
appellant  contends  that  It  was  not  a  sale  of 
the  beer  to  the  minor,  Burt  Ingram,  but  said 
Ingram  acted  merely  as  the  agent  of  the 
adult,  Clarence  Thompson;  and  he  asked  spe- 
cial charges  Instructing  the  Jury  on  this  view 
of  the  case,  and  excepted  to  the  charge  of  the 


court  which  announced  a  contrary  view. 
This  question  was  before  this  court  In  the 
case  of  Yakel  v.  State,  30  Tex.  App.  381,  17 
S.  W.  913,  and  20  S.  W.  205,  and  this  court 
there  held  a  contrary  view  to  that  insisted 
upon  by  the  appellant  That  case  is  decisive 
of  the  question  raised  by  the  appellant  In 
this  case,  and  the  Judgment  of  the  lower 
court  is  accordingly  affirmed. 


HAWKINS  V.  8TATHI. 
(Conrt  of  Criminal  Appeals  of  Texas.    June  24, 
1806.) 
SBi/r-DBPBNse— Provokixo  DirricoLTT. 
A  homicide  is  not  justified  where  defend- 
ant provoked  the  difficult  with  no  intention  of 
killing  deceased,  but  simply  to  engage  in  an  or- 
dinary combat  with  him,  and  was  forced  to  kill 
in  self-defense. 

Appeal  from  district  court,  Harris  county; 
B.  D.  Cavin,  Judge. 

Jack  Hawkins  appeals  from  a  conviction. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  manslaughter,  and  given  a  term  of  two 
years  in  the  penitentiary.  Appellant  re- 
served a  bill  of  exceptions  to  that  portion 
of  the  charge  which  submitted  the  issue  of 
self-defense,  as  also  that  portion  of  the 
charge  which,  in  substance.  Instructed  the 
Jury  that  if  the  defendant  provoked  and 
brought  on  the  difficulty  with  the  deceased, 
then  he  could  not  avail  himself  of  the  right 
of  self-defense,  even  U  his  life  became  en- 
dangered; and  if  he  did  provoke  the  difficulty 
with  the  Intent  and  for  the  purpose  of  kill- 
ing, then  he  would  be  guilty  of  murder  in 
the  second  degree.  The  ground  of  objec- 
tion stated  to  the  charges  mentioned  was 
that  there  was  no  evidence  adduced  on  the 
trial  of  the  case  to  warrant  such  charge 
from  the  court.  While  It  is  a  little  Indefi- 
nite, yet  we  suppose  that  the  bill  of  excep- 
tions was  intended  to  be  reserved  to  that 
phase  of  the  charge  which  submitted  the  law 
applicable  to  provoking  a  difficulty  with  the 
deceased  by  the  appellant  This  phase  of 
the  case  might  be  disposed  of,  perhaps,  with- 
out going  into  the  merits  of  it,  as  appellant 
was  acquitted  of  murder  in  the  second  de- 
gree, and  hence  the  question  was  eliminated 
from  the  case.  But,  aside  from  this.  If  It 
were  necessary  to  consider  the  supposed  er- 
ror, an  inspection  of  the  statement  of  facts 
authorized  the  charge  given  In  reference  to 
provoking  the  difficulty,  as  well  as  the  law 
of  self-defense.  W^ithout  stating  the  testi- 
mony, the  statement  of  facts  shows  that 
there  were  two  theories  in  this  case,  as  usual 
in  homicide.  The  state's  case  showed  a  de- 
termined purpose  on  the  part  of  the  appel- 
lant to  bring  on  a  difficulty,  and  a  willing- 
ness on  the  part  of  the  deceased  to  engage 
in  a  fair  fight  which  was  declined  by  the 
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appellant,  and  when  for  the  third  time  ap- 
pellant declined  to  enter  Into  a  fair  fight 
with  the  deceased,  deceased  turned,  and  was 
walking  away,  when  the  appellant  struck 
him  In  the  back  of  the  head,  and  killed  him. 
The  evidence  on  the  part  of  the  defendant 
showed  a  desire  on  his  part  to  avoid  the 
difflcQlty,  and  also  showed  an  insulting  and 
overbearing  course  of  treatment  on  the  part 
of  the  deceased  towards  the  appellant.  Ap- 
pellant shook  his  cane  or  walking  stick  over 
the  head  of  th<>  deceased,  walked  away,  and 
upon  further  conversation  he  was  in  the  act 
of  approaching  the  appellant  the  second 
time,  when  he  threw  the  missile  which  struck 
the  deceased  on  the  back  of  the  head,  and 
killed  him.  The  evidence  for  the  state 
shows  a  very  Insulting  snd  provoking  course 
of  conduct  on  the  part  of  the  appellant  to- 
wards the  deceased,  he  being  all  the  time 
armed  with  a  large  rock;  and  when  the  de- 
ceased had  been  provoked  to  approach  the 
appellant  for  the  third  time,  and  as  the  de- 
ceased was  In  the  act  of  turning,  he  dropped 
the  rock,  and  picked  up  an  iron  wheel,  and 
struck  him  in  the  back  of  the  head,  one  of 
the  spokes  of  the  wheel  entering  the  skull. 
Under  this  state  of  case  the  court  charged 
the  Jury  with  reference  to  murder  in  the 
second  degree,  manslaughter,  and  self-de- 
fense. The  charge  on  manslaughter  was 
submitted  upon  adequate  cause,  and  also  up- 
on the  theory  if  appellant  provoked  the  diffi- 
culty with  no  intention  of  killing  the  de- 
ceased, but  simply  to  engage  in  an  ordinary 
combat  with  him,  and  was  forced  to  kill  in 
self-defense,  this  would  constitute  man- 
slaughter; and  we  are  of  opinion  that  under 
the  state  of  case  shown  by  the  record  these 
charges  were  correct.  The  Judgment  is  af- 
firmed. 


WILLIAMSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  24, 
1896.) 

homicidb— evidbnce— postposembst — 
New  Trial. 

Lit  is  not  irror  to  refuse  the  postpone- 
ment of  a  trial  for  arrival  of  a  witness,  no 
showing  being  made  as  to  materiality  of  his  tes- 
timony. 

2.  In  a  homicide  case  a  witness  testified  to 
seeing  the  beginning  of  the  diflicnlty.  In  which, 
very  shortly  after  the  firing  of  the  first  shot, 
deceased  was  killed  at  his  house;  that  he  saw 
deceased,  defendant,  and  another  in  a  field; 
that  defendant  rode  in  the  direction  of  deceas- 
ed, got  behind  a  tree,  and  fireU  two  shots  at  de- 
ceased before  deceased  fired,  and,  after  an  ex- 
change of  several  shots,  deceased  came  to  wit- 
ness, and  asked  who  the  person  was  that  was 
firing  at  him,  and,  being  told,  said,  "I  gness  you 
will  believe  now  what  I  have  been  telling  you 
about  these  parties."  Held,  that  the  admissiou 
of  the  testimony,  after  excluding  the  last  re- 
mark of  deceased,  was  not  error. 

•3.  A  new  trial  will  not  be  granted  because 
a  juror  qualified  by  falsely  stating  on  his  voir 
dire  that  he  was  a  householder  in  the  county, 
and  a  freeholder  in  tiie  state;  it  not  being 
shown    that  defendant    was   not   at  the   time 


aware  of  the  contrary,  and  further  shown  that 
prolMibie  injury  resulted  to  defendant  by  rea- 
son of  the  service  of  such  juror. 

4.  New  trial  for  want  of  testimony  of  a 
person  by  whom  defendant  states  that  he  can 
prove  that  his  confession  was  induced  by  a 
promise  to  rse  influence  for  immunity  is  prop- 
erly denied,  affidavits  of  such  person  and  anoth- 
er denying  this  being  produced. 

Appeal  from  district  court,  Wharton  coun- 
ty;  T.  S.  Reese,  Judge. 

Jim  Williamson  appeals  from  a  ctmviction. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  death,  and  prosecutes  this 
appeal. 

1.  On  the  trial  of  the  case  the  state  proved 
by  Sheriff  Rich  that  the  defendant,  while  in 
jail,  stated  to  him  "that  he  [defendant]  was 
present,  with  Frank  Martin  and  James  Mar- 
tin and  John  Rlckard,  at  Emmett  Cx>lbum'8 
house,  at  the  time  E.  C.  Crodcer  and  his  wife 
and  child  were  killed,  and  that  he  was  acting 
with  th«n  in  the  killing  of  said  parties;  that 
said  Frank  Martin  killed  Mrs.  Crocker,  John 
Rlckard  killed  Wesley  Crocker  [the  little 
boy],  and  that  he  [defendant]  shot  Ei.  C. 
Crocker,  through  a  hole  in  the  door."  This 
was  objected  to  by  the  defendant  on  the 
ground  that  the  defendant  was  in  jail,  and 
had  not  been  warned  according  to  law  by  the 
sheriff  when  be  made  bald  statement.  The 
bill  of  exceptions  shows  conclusively  that  the 
defendant  was  fully  warned  before  he  made 
the  statement,  and  that  the  same  was  freely 
and  voluntarily  made,  and  in  our  opinion  there 
Is  no  question  as  to  the  admissibility  of  the 
evidence. 

2.  The  third  bill  of  exceptions  raises  the 
question  as  to  the  action  of  the  court  in  refus- 
ing to  postpone  the  case  to  send  to  Colorado 
county  for  Sheriff  Reese  to  testify  on  behalf 
of  the  defendant  It  appears  that  on  the  ex- 
amination of  Sheriff  Rich,  of  Wharton  county, 
by  the  defendant,  he  asked  him  "if  defend- 
ant was  not  in  custody  of  Sheriff  Reese,  of 
Colorado  county,  who  was  assisting  in  the  ar- 
rest, and  that  If  said  Reese  did  not  promise 
the  defendant  Immunity  If  he  would  make  a 
confession?"  The  witness  Rich,  in  response 
to  this  question,  stated  that  the  defendant 
was  not  in  custody  of  Reese  at  any  time,  and 
that  the  only  statement  he  knew  of  was  made 
to  him,  as  testified  about,  and  that  he  did  not 
know  of  any  inducements  ever  having  been 
offered  by  Sheriff  Reese  to  defendant  to  make 
a  confession.  The  defendant  then  applied  tor, 
and  had  issued,  an  attachment  for  Sheriff 
Reese  as  a  witness,  but  no  statement  was 
made  as  to  what  said  Reese  would  testify  to 
as  to  any  confession  made  to  him  by  said  de- 
fendant. The  court  refused  to  wait  for  said 
witness,  as  It  was  not  shown  that  his  testi- 
mony would  be  material.  The  defendant  then 
excepted.  The  court,  however,  postponed  the 
further  hearing  of  the  case  until  the  next 
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morning,  bnt,  on  suggestion  of  the  defend- 
ant's coonsel,  went  on  with  the  argnment  that 
evening.  The  witness  Is  not  shown  to  have 
arrived,  nor  any  further  request  made  to 
postpone  the  case  for  bis  arrival,  from  Colora- 
do county.  In  this  action  of  the  court  we 
■ee  no  error.  It  is  not  shown  that  during  the 
progress  of  the  trial  the  defendant  was  takes 
by  surprise  at  the  testimony  of  Rich,  and  that 
the  testimony  of  Reese  then  for  the  first  time 
became  necessaiy.  If  he  was  a  material  wit- 
ness, he  should  have  been  attached  before  the 
trial  of  the  case.  However,  no  showing  is 
made  as  to  the  materiality  of  this  witness, 
and  certainly  the  court  should  not  be  called 
upon  to  postpone  the  trial  of  the  case  until 
the  arrival  of  said  witness,  when  the  testi- 
mony of  said  witness  was  not  shown  to  be 
material.  Looking  to  the  motion  for  a  new 
trial,  we  find  Reese's  controverting  affidavit 
attached  thereto,  in  which  it  is  stated  that 
Reese  would  not  have  sworn  with  regard  to 
a  confession  by  the  defendant,  as  this  bill  of 
exceptions  appears  to  Indicate  that  he  would 
have  sworn,  but  that  he  folly  warned  appel- 
lant before  his  confessions  were  made. 

3.  The  state  proved  by  the  witness  Bnunett 
Colbum  that  be  saw  the  beginning  of  the  dif- 
ficulty; that  he  saw  the  deceased  driving  a 
yoke  of  oxen  across  the  prairie  towards  bis 
home,  and  saw  the  defendant  and  Gus  CSol- 
bum  ri^Dg  across  the  prairie  towards  Henry 
Colburn's  place,  when  said  Colbum  turned 
back,  and  the  defendant  turned  and  rode  In 
the  direction  of  the  deceased,  and  got  behind 
a  tree,  and  pulled  his  gun  and  shot  two  shots 
at  the  deceased  before  the  deceased  fired  a 
shot,  and  then  there  were  several  shots  ex- 
changed betwaen  defendant  and  deceased, 
and,  when  the  shooting  had  stopped,  deceased 
came  to  the  house  of  the  witneas,  and  afd^ed 
witness  who  that  person  was  that  was  shoot- 
ing at  him,  and  witness  told  him  it  was  de- 
fendant, and  deceased  said,  "I  guess  you  will 
believe  now  what  I  have  been  telling  you 
about  these  parties,  won't  you?"  This  was 
objected  to  on  the  part  «f  the  defendant  be- 
cause he  was  not  present,  and  that  It  was 
hearsay.  The  court,  in  approving  the  bill  as 
to  this  matter,  explains  that  be  admitted  the 
first  part  of  said  testimony  as  being  a  part  of 
the  res  gestse;  it  being  the  beginning  of  the 
difficulty  In  which  deceased  was  idlled,  and  a 
very  short  time  after  the  first  shots  were 
fired.  He  excluded  that  part  of  it,  however, 
in  which  Crocker  responded  to  witness,  "I 
guess  you  will  believe  now  what  I  have 
been  telling  you  about  these  parties,  won't 
you?"  as  relating  to  a  former  transaction 
committed.  And  the  court  further  states  that 
this  action  appeared  to  be  entirely  satisfac- 
tory to  the  defendant  at  the  time.  In  our 
«pinlon,  the  action  of  the  court  was  proper. 

4.  On  motion  for  a  new  trial  In  this  case,  ap- 
pellant shows  by  his  bill  of  exceptions  that 
Soss  McCain  was  a  Juror  In  this  case,  and  was 
brought  in  as  a  talesman  after  the  original 
^^lecial  venire  had  been  exhausted,  and  after 


tbe  defendant  bad  exhausted  all  of  his  enal- 
lenges;  that  said  McCain  answered  on  his 
voir  dire  ttiat  he  was  a  qualified  voter  in  tbe 
county  and  state,  and  that  he  was  a  hou8»- 
holder  In  the  county,  and  a  freeholder  In  tbe 
state,  and  In  every  way  qualified  himself  as  a 
Juror  to  try  said  case.  Defendant  shows  that 
on  his  motion  for  a  new  trial  he  attacked  the 
qualifications  of  the  said  Juror  McCain  on  the 
ground  that  he  was  not  a  householder  in  tbe 
county,  nor  a  freeholder  in  the  state,  and  of- 
fered evidence  to  show  that  said  Juror  was 
neither  a  householder  in  the  county,  nor  a 
freeholder  in  the  state.  Said  evidence  the 
court  declined  to  hear  upon  the  hearing  of 
said  motion  for  a  new  trial,  to  which  ruling 
of  the  court  the  defendant  then  excepted. 
Said  bill  does  not  show  that  although  the  Ju- 
ror qualified  himself  as  a  householder  In  the 
county,  and  a  freeholder  In  the  state,  the  de- 
fendant was  not  aware  of  the  contrary  at  the 
time.  Moreover,  where  tills  question  Is  raised 
for  the  first  time  after  verdict,  it  will  not 
afford  the  liasis  for  a  new  trial,  In  the  ab- 
sence of  a.  further  showing  that  probable  In- 
Jury  resulted  to  appellant  by  reason  of  the 
service  of  such  Juror  on  the  trial.  See  Leeper 
V.  State,  29  Tex.  App.  63, 14  S.  W.  398. 

5.  Appellant,  in  his  motion  for  a  new  trial, 
insists  that  the  court  should  grant  a  new 
trial  for  tbe  want  of  the  testimony  of  Sam 
H.  Reese,  sheriff  of  Colorado  county.  He 
states  that  he  can  prove  by  said  Reese  that 
his  confession  was  made  while  under  arrest, 
and  that  it  was  on  account  of  a  promise  made 
by  Sam  H.  Reese,  who  was  co-operating  with 
Sheriff  Rich  in  his  arrest,  and  who  had  blm 
in  custody  at  the  time,  that  if  he  would  make 
a  confession  hs  would  use  his  influence  with 
the  authorities  to  procure  his  immunity  from 
prosecution,  and  that  he  would  not  have  made 
such  confession  but  for  such  promises.  In  re- 
ply to  this  the  state  produced  the  affidavit  of 
said  Reese,  who  stated  that,  in  so  far  as  the 
application  for  a  new  trial  stated  that  said 
Jim  Williamson  (defendant)  made  a  confes- 
sion in  regard  to  the  Crocker  murder  to  him 
(Reese)  under  promise  of  immunity  from 
prosecution  or  under  promise  tliat  he  would 
use  his  influence  with  tbe  Wharton  county 
authorities  to  procure  him  immunity  from 
prosecution,  the  same  is  false  and  untrue,  and 
that  the  statements  made  by  Jim  Williamson 
were  voluntarily  made  by  blm  after  being 
warned  as  the  law  directs.  There  Is  also  the 
affidavit  of  Sheriff  Rich  to  the  same  effect 
These  answers,  we  think,  effectually  dispose 
of  the  motion  for  a  new  trial  on  this  grround. 

C.  We  have  examined  the  charge  of  .the 
court  carefully,  and  In  our  opinion  It  is  not 
subject  to  the  criticism  made  by  tbe  appel- 
lant The  charge  on  accomplice's  testimony 
is  full  and  clear,  and  is  applied  to  the  witness- 
es whose  testimony  tended  to  show  they  were 
accomplices,  and  distinctly  told  the  Jury  that 
tbe  testimony  of  one  accomplice  did  not  cor- 
roborate another  accomplice.  And  the  court 
also  correctiy  stated  the  purpose  for  which 
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the  evidence  In  regard  to  the  killing  of  Mrs. 
Crocker  and  the  boy,  Wesley  Crocker,  was 
admitted.  The  court  fully  charged  on  mur- 
der In  the  second  degree,  and  there  was  no 
occasion  to  give  the  special  charge  asked  by 
the  appellant  on  that  subject,  even  if  it  con- 
tained the  law.  There  was  nothing  in  the 
case  to  caU  for  the  charge  on  manslaughter 
asked  by  the  defendant.  Indeed,  to  our 
minds,  the  evidence  shows  nothing  short  of  a 
most  atrocious  case  of  murder  In  the  first  de- 
gree. There  being  no  errors  in  the  record, 
the  judgment  is  affirmed. 


RAY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  17, 

189&) 
Homicide  — Trial — Contisoancb— Rss  Okbtm — 

— ^ImPBAOHMBXT — AOORAVATBD   ASSAULT. 

1.  In  a  prosecution  for  an  assault  with  in- 
tent to  murder,  where  the  jury  gave  defendant 
the  minimum  sentence  for  audi  an  otEense,  pos- 
sible error  in  denying  a  motion  for  continuance 
on  the  ground  of  the  absence  of  a  witness  whose 
testimony  would  have  Rone  only  in  mitigation 
of  the  punishment,  and  not  to  reduce  the  grade 
of  the  offense,  was  without  prejudice. 

2.  Statements  made  by  defendant  to  the 
party  assailed,  three  hours  after  an  assault  with 
intent  to  murder,  are  not  a  part  of  the  res 
gestae. 

3.  Where  defendant  has  elicited  unfavora- 
ble testimony  on  a  material  fact  In  the  cross- 
examination  of  a  state's  witness,  further  ques- 
tions which  migiit  be  admissible  for  the  pur- 
pose of  laying  a  j^redicate  for  impeaching  the 
witness  are  inadmissible  as  original  evidence  to 
show  that  on  other  occasions  the  witness  had 
made  statements  to  other  persons  contrary  to 
those  made  on  the  trial. 

4.  Where  the  original  diflSculty  occurred  be- 
tween defendant  and  P.,  and  defendant,  after 
ai'ming  himself,  returned  to  the  scene,  and,  not 
finding  P.,  thereupon  attacked  and  shot  at  his 
partner,  L.,  who  had  attempted  to  dissuade  de- 
fendant from  continuing  the  difficulty,  it  was 
not  necessary  for  the  court  to  charge  on  aggra- 
vated assault. 

Appeal  from  district  court,  .Kerr  county; 
Eugene  Archer,  Judge. 

Will  Ray  was  convicted  of  an  assault  with 
Intent  to  murder,  and  appeals.    Affirmed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  AppeUant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
given  two  years  in  the  penitentiary,  and  pros- 
ecutes this  appeal. 

1.  Appellant  applied  verbally  for  a  post- 
ponement of  the  case,  and,  on  the  court  re- 
fusing to  grant  his  request,  then  applied  for 
a  continuance  of  the  cause.  His  motion  is 
based  on  the  absence  of  one  Jess  Sublett. 
The  application  shows  that  defendant  was 
indicted  on  the  7th  day  of  May,  1896,  and 
a  copy  of  the  indictment  was  served  on  him 
in  jail  on  the  8th  of  May.  He  applied  for  a 
subpoena  for  the  witness  Sublett,  who  was 
alleged  to  live  In  Kerr  county,  on  the  11th 
of  May.  He  explains  this  delay  by  stating 
that  he  was  not  able  to  employ  an  attorney 


until  the  11th  day  of  May,  and  did  not  know 
what  witnesses  he  would  need.  The  case 
was  called  for  trial  in  its  regular  order  on 
the  14th  of  May,  and  was  postponed  until  the 
15th.  The  subpoena  for  said  witness  was 
returned  on  the  15th.  No  other  process  was 
a^ed  for  him,  though  It  was  shown  that  he 
resided  only  12  miles  from  the  county  seat. 
It  appears  that  the  defendant  expected  to 
prove  by  said  absent  witness  that  "he  was 
the  first  person  to  reach  the  defendant  after 
the  gun  was  fired, — it  being  the  shot  on  which 
the  prosecution  in  this  case  is  based;  and 
that  the  defendant  was  so  drunk,  and  in  sucli 
a  stupor  from  drunkenness,  and  from  a  blow 
on  the  head  from  a  hammer,  received  a  few 
minutes  befcH-e,  that  be  was  wholly  uncon- 
scious of  what  he  was  doing,  and  was  hard- 
ly able  to  stand  up;  and  that  be  further 
expected  to  prove  that  from  the  position  that 
the  parties  occupied  at  the  time  of  the  shoot- 
ing it  was  impossible  that  the  shot  was  fired 
at  the  alleged  injured  party.  And  he  fur- 
ther expected  to  prove  that  the  said  sbot. 
from  all  of  the  surrounding  circumstances, 
must  have  been  accidental,  and  that  the  re- 
lations between  the  defendant  and  the  alleg- 
ed injured  party  at  the  time  of  the  shooting 
were  friendly."  The  defendant  proved  by 
Jack  McNeal  "that  he  saw  the  defendant  di- 
rectly after  the  shooting.  Jess  Sublett,  Mr. 
Caldwell,  and  witness  arrested  him,  and  took 
the  gun  away  from  him,  and  that  he  seemed 
to  be  very  drunk;  and  after  we  had  got  the 
gun  away  from  him,  Sublett  and  witness 
walked  oK  a  piece  with  him,  and  Sublett  took 
charge  of  him,  and  carried  him  home."  Cald- 
well testified  to  the  same  facts.  In  fact  all 
of  the  witnesses  who  testified  as  to  the  con- 
dition of  the  defendant  testified  that  he  was 
drunk,  and  some  of  them  that  he  was  very 
drunk.  None  of  them,  however,  testified 
that  he  was  temporarily  Insane  from  the  re- 
cent use  of  ardent  spirits,  nor  is  it  propoee<I 
to  prove  this  fact  by  the  absent  witness  Sub- 
lett. If  the  defendant  had  been  temporarily 
Insane,  such  testimony  would  not  have  serv- 
ed to  reduce  the  grade  of  the  offense,  but 
would  only  have  gone  In  mitigation  of  the 
punishment.  The  jury  in  this  case  gave  the 
appellant  the  least  punishment  for  an  as- 
sault with  intent  to  murder,  and  we  fall  to 
see  how  the  absent  testimony  could  have 
benefited  the  defendant  in  this  regard.  The 
relation  or  friendship  existing  between  the 
defendant  and  Langston,  the  assaulted  party, 
preceding  the  assault,  was  not  a  disputed 
question  in  the  case.  All  of  the  witnesses, 
including  Langston  himself,  testify  as  to  this. 
It  Is  not  contended  that  said  witness  was 
present  at  the  difficulty,  and  he  could  hardly 
be  expected  to  tell  the  relative  position  of 
the  parties,  or  whether  or  not  the  shot  wa» 
accidentaL  There  was  no  error  In  overrul- 
ing the  motion  for  a  continuance. 

2.  AppeUant  also  excepted  to  the  action  of 
the  court  in  refusing  to  i>ermit  him  to  prove- 
by  the  witness  Frank  Langston  that  some 
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tliree  hours  after  the  shooting  occurred  the 
defendant  told  him  that  he  had  nothing 
against  him.  This  was  no  part  of  the  res 
gestae,  nor  was  any  issue  made  in  the  case 
that  prior  to  the  alleged  shooting  the  defend- 
ant entertained  any  ill  feeling  towards 
Langston.  It  would  appear  that  after  the  de- 
fendant and  Prather  had  gotten  into  trouble 
the  defendant  returned  to  his  house,  and  arm- 
ed himself,  and  came  back  in  pursuit  of 
Prather,  but  in  the  meantime  he  imd  fled; 
ttiat  defendant  became  enraged  because  he 
could  not  find  Prather  to  wreak  his  Tenge- 
ance  upon  him,  and  he  transferred  his  malice 
to  his  partner,  Langston,  and  shot  at  him. 

3.  When  the  state's  witness  Frank  Langs- 
ton was  on  the  stand,  on  cross-examination 
by  the  defendant,  be  testified  *that,  if  he 
had  to  express  an  opinion  from  what  had  oc- 
curred at  the  time  of  the  firing  of  the  shot, 
that  he  believed  the  defendant  knew  him 
(Langston)  at  the  time  of  the  shooting,  be- 
cause defendant  called  him  by  name."  De- 
fendant then  ofCered  to  prove  by  said  Langs- 
ton "that  on  the  same  evening  of  the  diffi- 
culty, and  a  short  time  thereafter,  he  stated 
to  the  justice  of  the  peace,  Joel  Townsend, 
before  whom  he  made  complaint  against  de- 
fendant, that  he  did  not  believe  defendant 
intended  to  hurt  or  shoot  him,  but  that  he 
believed  defendant  bad  mistaken  him  for 
Prather."  This  evidence  was  offered  by  de- 
fendant "for  the  purpose  of  showing  that  the 
actions  of  the  defendant  at  the  time  of  the 
shooting  were  such  as  to  impress  the  wit- 
ness, who  was  an  eyewitness,  and  one  of  the 
principal  actors,  with  the  belief  that  the  de- 
fendant at  the  time  of  the  shooting  mistook 
witness  for  Prather,  and  witness'  belief  was 
so  strongly  impressed  upon  his  mind  as  to 
cause  him  to  give  utterance  thereto  immedi- 
ately after  the  shooting  occurred;  and  for  the 
further  purpose  of  rebutting  the  testimony  of 
the  witness  to  the  effect  that  he  believed  the 
defendant  knew  liim  at  the  time  of  the  shoot- 
ing." This  testimony  was  excluded  by  the 
court,  and  a  bill  of  exceptions  saved,  and  the 
same  is  assigned  as  error.  With  reference 
to  the  last  portion  of  said  rejected  testimony, 
it  is  sufficient  to  say  that  the  testimony  on 
this  subject  as  to  the  belief  of  Langston  was 
elicited  by  the  defendant  from  him  on  cross- 
examination,  and  was  his  testimony.  Un- 
questionably he  was  not  bound  by  this  evi- 
dence, but  could  prove  the  fact  by  other  wit- 
nesses that  the  defendant  did  not  recognize 
the  witness,  and  that  he  did  not  call  his 
name;  but  it  would  not  be  rebuttal  evidence 
to  show  that  the  witness  had  made  different 
statements  than  that  proven  on  the  trial. 
We  do  not  understand  the  bill  of  exceptions 
to  show  anywhere  that  the  purpose  and  ob- 
ject of  the  defendant  was  to  lay  a  predicate 
for  the  contradiction  of  this  witness,  but  the 
testimony  was  insisted  on  by  him  as  original 
eTidence,-^that  is,  that  the  witness  on  other 
occasions  bad  made  statements  to  other  par- 
ties as  to  his  belief  or  opinion  as  to  the  rec- 


ognition of  him  by  the  defendant  at  the  time 
of  the  assault,  different  from  that  given  by 
him  on  the  triaL  As  original  testimony,  this 
was  not  admissible,  but,  as  stated  before,  if 
the  testimony  was  admissible  at  all,  it  was 
simply  as  a  predicate  to  afford  grounds  to 
contradict  the  witness  by  other  witnesses. 
Taking  this  view  of  the  question  as  present- 
ed by  the  bill  of  exceptions,  it  is  not  neces- 
sary for  us  to  decide  whether  or  not.  If  the 
testimony  had  been  offered  as  impeaching 
evidence,  it  would  have  been  admissible. 
The  defendant  may  Introduce  a  witness,  and, 
if  said  witness  testified  as  to  some  fact  ma- 
terial in  the  case,  which  would  prejudice  the 
defendant,  and  be  is  surprised  by  the  an- 
swer, be  may  Impeach  the  witness  in  any  oth- 
er manner,  except  by  proving  the  bad  char- 
acter of  the  witness.  As  to  the  fact  stated 
by  the  witness  that  the  defendant  called  bis 
name  at  or  about  the  time  of  the  assault,  if 
such  fact  had  been  testified  to  by  the  wit- 
ness under  the  circumstances  above  indicat- 
ed, the  witness  unquestionably  could  be  con- 
tradicted as  to  such  matter.  But  whether 
the  fact  that  in  the  belief  or  <^inion  of  a 
witness  another  party  recognized  lilm  such 
testimony  is  admissible  at  all  is  not  neces- 
sary to  be  determined  in  this  case.  Of 
course,  if  the  opinion  can  be  given  in  evi- 
dence by  a  witness  as  to  whether  a  party  rec- 
ognized him,  and  such  evidence  is  upon  a  ma- 
terial issue  in  the  case,  injurious  to  the  par- 
ty introducing  the  witness,  the  witness  may 
be  contradicted  by  showing  that  he  had  ex- 
pressed to  other  parties  a  different  opinion 
as  to  the  matter  of  recognition.  As  stated 
before,  however,  the  bill  Is  not  framed  In 
such  shape  as  to  present  this  issue,  and  we 
hold  that,  as  presented,  the  court  did  not  err 
in  excluding  the  evidence  offered.  What  we 
have  said  as  to  this  bill  of  exceptions  dis- 
poses of  the  three  succeeding  bills  of  excep- 
tion relating  to  the  same  subject 

4.  In  our  opinion  It  was  not  necessary  for 
the  court  in  this  case  to  charge  on  aggravat- 
ed assault.  The  original  difficulty  occurred 
between  the  defendant  and  one  Prather,  In 
which  Langston  took  no  part.  The  evidence 
shows  that  the  defendant  was  in  the  wrong 
as  to  this  difficulty,  and  made  the  first  as- 
sault. Prather  then  struck  the  defendant 
with  a  hammer.  Inflicting  a  severe  wound  on 
his  head.  Defendant  then  went  off  some  2.> 
or  30  yards,  to  bis  home,  procured  a  gun,  and 
returned  In  search  of  Prather.  Prather  In 
the  meantime,  when  he  saw  the  defendant 
coming  with  his  gun,  fled.  Liangston  at- 
tempted to  dissuade  defendant  from  pursuing 
the  difficulty,  and  told  him  that  Prather  was 
gone.  Defendant  persisted  in  hunting  around 
the  shop  and  premises  for  him,  and  failed  to 
find  him,  and  then  attacked  Langston,  and 
shot  at  him  with  his  gun.  If  the  last  diffi- 
culty had  occurred  between  Prather  and  the 
defendant,  there  might  be  some  slight  ground 
for  the  contention  that  aggravated  assault 
should  have  been  charged  In  connection  with 
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cooling  time.  But  our  statute  provides  that 
manslaugbter  cannot  be  predicated  upon  a 
provocation  given  by  some  otber  person  tlian 
the  party  killed. 

Appellant  complains  that  the  court  should 
have  charged  upon  the  rights  of  the  defend- 
ant when  be  provoked  the  difficulty.  In  our 
opinion  the  court  acted  properly  in  refusing 
to  give  a  charge  on  that  subject  We  have 
examined  the  charge  of  the  court,  and  in  our 
opinion  it  fairly  presents  the  issues  In  this 
case.  The  attack  by  the  defendant  on  Langs- 
ton,  and  shooting  at  him  vrlth  a  gun,  was 
proved  beyond  any  reasonable  doubt;  It  was 
unprovoked;  and  the  court  gave  the  Jury  a 
charge  on  temporary  insanity,  produced  by 
the  recent  use  of  intoxicating  liquors,  though 
there  was  no  proof  that  he  was  temporarily 
Insane.  The  jury,  however,  seem  to  have 
given  blm  the  full  benefit  of  such  pro<rf,  and 
gave  him  the  least  punishment.  The  judg- 
ment of  the  lower  court  is  affirmed. 


BALL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June  17, 

1896.) 

CanitNAL  Law— BviDBNOB— Impbacbmbkt— 

1NSTKUCTIOX8. 

1.  Where  it  Is  attempted  to  lay  a  predicate 
for  the  Impeachment  of  a  witness  by  showing 
that  she  had  made  a  statement  previous  to  the 
trial  incoQBistent  with  her  testimony  on  the  tri- 
al, she  may,  in  explanation,  state  all  of  the  con- 
versation in  which  the  alleged  contradictory 
statement  was  made. 

2.  Where  evidence  of  what  a  witness  had 
said  as  to  a  certain  fact,  otherwise  inadmissible 
as  hearsay,  is  received  on  the  ground  that  the 
other  party  bad  drawn  out  a  part  of  the  same 
conversation,  and  had  introduced  evidence  tend- 
ing to  prove  that  the  witness  was  testifying 
from  corrupt  motives,  and  to  impeach  her  repu- 
tation for  truth,  the  court's  explanation  in  re- 
sponse to  an  exception  to  the  reception  of  such 
evidence  most  further  show  that  the  contradic- 
tory statements  related  to  the  same  fact  as  did 
the  hearsay  evidence. 

3.  An  instruction  that  singles  out  the  cor- 
roborative evidence  received  to  impeach  a  wit- 
ness, and  tells  the  jury  in  effect  that  it  should 
go  to  the  witness'  credibility,  is  erroneous  as 
being  on  the  weight  of  the  evidence. 

Appeal  from  district  court,  Kimble  county; 
W.  M.  Allison,  Judge. 

Thomas  Ball  was  convicted  of  theft,  and 
appeals.    Reversed. 

Ward  &  James,  W.  A.  Wright,  and  W.  A. 
Williamson,  for  appellant  J.  T.  Stapleton, 
M.  FuUoo,  and  Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  cattle,  and  his  punishment 
assessed  at  two  years  In  the  penitentiary, 
and  he  prosecutes  this  appeal. 

1.  The  defendant  recalled  the  witness  Mrs. 
M.  A.  Dooley  for  the  purpose  of  laying  a 
predicate  to  Impeach  her.  In  reply  to  ques- 
tion asked  by  defendant's  .counsel,  she  stated 
that  she  had  a  conversation  with  Cloman 
Barfleld,  in  the  spring  of  1894,  about  this  case 


against  the  defendant  and  among  other 
statements  as  to  what  she  had  said  and  had 
not  said  in  this  conversation  she  said:  **I 
did  not  tell  him  this  red  calf  run  around  our 
camp  all  winter,— a  little,  poor  calf ,— and  that 
I  knew  it  weU.  I  did  not  teU  him  that  I 
knew  at  the  time  that  BaU  kiUed  the  calf 
that  he  was  stealing  It  and  did  not  tell  htm, 
if  I  didn't  get  Ball  on  this  case,  I  had  an- 
other  string  to  get  him  <m.  I  did  have  sev- 
eral  conversationa  with  him,  and  we  talked 
about  the  case  against  Ball,  and  I  told  him 
that  before  I  could  be  onderstood  It  appeared 
that  I  would  have  to  explain  about  the  kill- 
ing of  another  calf,  and  told  him  about  that 
bloe  caU.  Told  him  I  thought  at  the  time 
that  the  defendant  had  a  right  to  kill  the 
calf.  I  did  not  tdl  him  that  the  oow,  the  moth- 
er of  this  red  calf,  was  branded  on  the  left 
side,  YPT,  and  had  no  other  brands  on  her." 
The  state  thereupon  asked  the  witness  to 
state  how  she  came  to  tell  Barfleld  that  she 
thought  at  the  time  the  defendant  killed  the 
calf  in  question  in  this  case  that  he  had  a 
right  to  kill  It  and  also  to  atate  the  balance 
of  this  same  conversation  had  with  Barfleld 
on  the  subject  The  defendant  objected,  be- 
cause the  statement  sought  to  be  adduced 
was  hearsay  evidence.  The  court  overruled 
Che  objection,  and  the  witness  stated  as  fol- 
lows: "I  told  Mr.  Barfleld  that  It  required 
a  statement  about  the  killing  of  the  little 
blue  calf  that  the  defendant  had  killed  on 
this  ranch  some  time  before  the  killing  of 
this  red  calf.  In  order  for  me  to  be  under- 
stood as  to  why  I  thought  the  defendant  had 
a  right  to  kill  this  calf.  I  then  went  on  and 
told  him  that  some  time  before  this  Mr.  Ball 
had  killed  a  Uttie  blue  calf  that  had  run 
around  camp  all  winter,  that  sucked  and  fol- 
lowed a  cow  branded  YPT,  which  cow  and 
calf  I  knew  well.  In  the  winter  this  blue 
calf  waa  a  poor  calf,  and  I  called  It  'my  little 
poverty-stricken  calf,'  because  It  was  like 
me,  80  poor;  and  that  after  this  blue  calf 
was  killed,  Mr.  Ball's  son,  Alex  Ball,  told 
me  that  it  was  all  right  for  them  to  kill  the 
calf,  as  Mr.  Burbank  and  his  pa  were  the 
best  of  friends,  and  it  was  all  right  between 
them."  It  will  be  noticed  that  the  endeavor 
of  the  defendant  was  to  show  that  Mrs. 
Dooley  had  made  a  statement  pievlons  to 
the  trial  inconsistent  vrith  her  statement  at 
the  trial;  that  she  had  made  to  Barfleld  a 
certain  statement  about  a  calf;  and  the  ef- 
fort of  the  appellant  was  to  show  that  the 
said  conversation  referred  to  the  little  red 
calf  in  dispute.  It  was  competent  for  her, 
lu  respcntse  to  the  question  of  the  appellant 
to  state  the  conversation  about  the  calf,  and 
In  that  connection  to  state,  in  explanation, 
as  to  what  calf  she  had  a  conversation  with 
Barfleld  about  If  she  was  not  permitted  to 
do  so,  but  merely  to  answer  a  categorical 
question  {H'opouuded  to  her,  it  was  permis- 
sible, on  her  re-examinatlon  by  the  state,  to 
then  explain  that  in  her  conversation  with 
Barfleld  she  did  not  refer  to  the  little  red 
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alt  bnt  distinctly  Bpoke  of  another  and  dif- 
tei«at  calf.  In  fact.  In  her  testimony  as 
elictted  by  tbe  defendant  In  this  case,  she 
itated  tbat  abe  conversed  with  Barfield  about 
1  little  blue  calf,  and  stated  a  considerable 
portion  of  the  conversation  in  reference 
tliereto;  and  in  oar  opinion  it  was  competent 
for  the  state,  in  further  explaxiatlon  of  her 
conversation  with  Barfield,  to  have  her  state 
all  of  the  coBversatiou  tbat  she  had  between 
Uie  parties  on  the  subject. 

2.  On  tbe  trial  of  the  case  the  state  proved 
by  the  witness  Asa  Fanner  "that  he  met 
Mrs.  Doolej  at  the  defendants  ranch  on  the 
^  of  the  aUeged  theft,  about  two  or  three 
o'ck>ck  in  tbe  afternoon  of  said  day,  and  that 
Mn.  Dooley  told  him  (witness)  that  defend- 
ant ThtHnaa  Ball  had  killed  a  calf,  and  left 
It  there,  and  that  she  wanted  him  (witness) 
to  go  and  help  her  son  to  skin  it"  To  this 
testimony  appellant  objected,  "because  such 
ttatement  was  not  made  in  the  presence  of 
die  defendant,  and  was  hearsay  evidence." 
Tte  conrt  overruled  this  objection,  and  the 
appellant  excepted.  The  court,  in  his  expla- 
BatloB.  states:  "That  on  a  previous  cross- 
examination  of  the  witness  Asa  Farmer  the 
defendant  bad  drawn  out  a  part  of  the  same 
(anversation,  and  that  the  defendant,  by  oth- 
er witnesses,  bad  introduced  evidence  tend- 
io;  to  ptove  tbe  witness  Mrs.  Dooley  was 
testifying  from  corrupt  motives;  also  evi- 
dence impeaching  her  reputation  for  truth 
i»  wen  as  Tlrtae,  and  also  that  she  bad  here- 
tofoce  made  statements  contradictory  and 
jteansiatent  with  those  now  made  on  the 
tfiaL  After  this  imi)eaching  evidence  by 
iereral  witnesses  had  been  introduced  by  the 
defendant,  tbe  state  was  then  permitted  to 
retail  Asa  Farmer,  who  was  permitted  to 
■tate  as  above."  Now,  it  will  be  seen  that 
Uk  court's  explanation,  while  it  is  very  eom- 
prpbenatve,  is  of  the  most  general  character, 
oat  going  into  details.  The  court's  expla- 
nation does  not  show  what  part  of  the  same 
cosrersatlon  tad  been  introduced  by  the  de- 
fendant, so  tbat  It  could  be  seen  that  this 
additional  part  elicited  by  the  state  was  ad- 
nunible.  Tbt  statement  should  at  least 
bare  showv  tbat  the  additional  part  of  the 
(oaveraatlan  was  upon  the  same  subject  as 
'bat  which  had  been  elicited  by  the  defend- 
ant and  explanatory  thereof.  It  seems  that 
tbe  defendant  did  not  elicit  from  Farmer  the 
iaa  that  Mrs.  Dooley  had  told  him  that  the 
defendant  had  killed  the  calf.  This  was  a 
material  statement,  and  the  other  part  of  the 
eoDTecBation  brought  out  by  the  defendant 
may  not  have  related  to  the  statement  that 
Mrs.  Dooley  stated  that  the  defendant  had 
killed  tbe  calf.  It  may  have  been  admlssl- 
tile  OB  tbe  part  of  the  defendant  to  show  by 
Karmer  that  Mrs.  Dooley  requested  him  to 
hHp  her  son  skin  the  calf.  The  fact  that 
sbe  also  stated  that  the  defendant  had  killed 
xhe  calf  would  not  serve  to  explain  her  re- 
•loest  tbat  he  should  assist  her  son  in  skln- 
■ioc  the  calf.  The  tact,  as  stated  by  the 
v.368.w.no.»— 29 


Judge,  that  it  had  been  Shown  that  Mrs. 
Dooley  was  testifying  from  corrupt  motives, 
would  not,  standing  alone,  authorize  the  evi- 
dence objected  to;  nor  would  the  fact  that 
Mrs.  Dooley  had  been  Impeached  by  showing 
that  her  reputation  for  truth  in  the  neigh- 
borhood was  bad  Justify  the  admission  of 
this  evidence.  If  the  court  had  stated  in  the 
explanation  to  said  bill  that  the  defendant 
had  shown  that  she  had  made  statements 
as  to  who  killed  the  calf  contradictory  to 
her  testimony  on  the  trial,  evidence  that  she 
had  stated  on  a  prevloos  occasion  to  Farmer 
that  the  defendant  killed  the  calf  may  have 
been  admissible;  but  this  is  not  stated.  It 
is  merely  stated  that  she  had  heretofore 
made  statements  contradictory  to  and  incon- 
sistent with  those  now  made  on  the  trial. 
What  statements,  are  not  Shown,— whether  It 
related  to  the  subject  of  who  killed  the  calf 
or  not  We  have  heretofore  held  that  strict- 
ness would  be  required  of  a  defendant  in 
stating  tbe  grounds  of  his  objection  to  the 
admissibility  of  testimony,  and  logically  the 
same  strictness  would  be  required  of  the 
court  when  it  proposes  to  state  the  grounds 
upon  which  the  testimony  was  admitted. 
For  aught  that  appears,  these  contradictory 
statements  may  have  related  to  other  por- 
tions of  her  testimony;  and.  If  we  are  per- 
mitted to  refer  to  the  statement  of  facts, 
such  contradictory  statements  do  not  relate 
to  this  feature  of  the  case.  Moreover,  it 
occurs  to  us  that  the  court's  charge  upon 
this  feature  of  the  case  was  calculated  to 
impair  the  rights  of  the  appellant  Said 
charge  is  as  follows:  "The  state  was  permit- 
ted to  recall  Asa  Farmer  In  rebuttal,  and  he 
was  allowed  tu  testify  that  upon  his  arrival 
at  the  ranch  of  the  defendant  Mrs.  Dooley 
told  him  that  the  defendant  killed  the  calf, 
and  asked  him  to  assist  her  son  In  skinning 
It  You  can  only  consider  this  -  branch  of 
the  evidence  of  said  Asa  Farmer  for  one  pur- 
pose, and  that  is,  as  it  may  tend  to  affect 
the  credibility  of  the  witness  Mrs.  Dooley. 
and  for  no  other  purpose,  for  you  cannot 
consider  this  branch  of  Farmer's  evidence  as 
Ui  any  way  tending  to  prove  that  the  defend- 
ant took  or  killed  the  animal  In  question." 
If  the  witness  Mrs.  Dooley  had  been  im- 
peached by  showing  that  she  had  made  state- 
ments as  to  who  killed  the  animal  in  ques- 
tion contradictory  to  her  testimony  on  the 
trial,  It  would  have  been  competent,  as  here- 
tofore stated,  to  have  corroborated  her,  by 
showing  that  recently  after  the  alleged  of- 
fense she  had  made  statements  corrobora- 
tive of  her  evidence  delivered  on  the  trial; 
but  we  know  of  no  rule  that  would  require 
the  conrt  to  single  out  this  corroborative  evi- 
dence and  charge  upon  It  Indeed,  it  would 
be  a  charge  upon  the  weight  of  the  testi- 
mony. The  coiurt  In  this  case  tells  the  Jury 
that  they  may  consider  the  testimony  as  it 
may  tend  to  affect  the  credibility  of  the  wit- 
ness Mrs.  Dooley.  The  object  of  the  testi- 
mony as  regarded  by  the  court  was  not  to 
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discredit  her,  bnt  to  lend  her  credit  before 
the  Jury,  and  it  was,  in  effect,  to  single  out 
this  assumed  feature  of  tlie  case,  and  to  tell 
tlie  Jury  that  this  corroboratiTe  evidence 
should  go  to  her  credibility  as  a  witness  be- 
fore the  Jury.  The  evldeilce  on  this  subject 
was  unauthorized,  and  the  charge  of  tlie 
conrt  predicated  thereon  was  clearly  unau- 
thorized, and  was  calculated  to  injure  the 
rights  of  the  appellant.  The  Judgment  is  ac- 
cordingly reversed,  and  the  cause  remanded. 

HURT.  P.  J.,  absent 


GUYBR  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  17, 

1896.) 

AOCOMPLICBS — COHROBOKATIOX— INSTBUCTIONS. 

Where  the  evidence  showed  that  L.  took 
an  active  part  in  the  theft  of  cattle,  having  beeil 
paid  by  the  sheriff  to  detect  the  perpetrators  of 
recent  thefts,  and  that  P.  and  G.  subsequently 
aided  in  disposing  of  the  meat,  either  as  parti- 
ceps  criminis,  or  as  detectives  engaged  in  fer- 
reting out  crime,  it  was  error  for  the  court  to 
restrict  an  instruction  as  to  the  necessity  for 
corroboration  of  an  accomplice's  testimony  to 
that  given  by  L.,  such  bemg  equivalent  to  a 
charge  tbat  P.  and  G.  were  not  accomplices. 

Appeal  from  district  court,  Wharton  comi- 
ty; T.  S.  Reese,  Judge. 

A.  D.  Guyer  was  convicted  of  the  theft  of 
cattle,  and  appeals.     Reversed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  cattle,  and  given  two  years 
In  the  penitentiary,  and  prosecutes  this  ap- 
peal. There  is  but  one  bill  of  exceptions  In 
the  record  In  this  case  and  It  raises  the 
question  as  to  the  sufficiency  of  the  court's 
charge  on  acccomplice's  testimony.  The  court 
charged  the  Jury  on  the  subject  of  accom- 
plice's testimony,  but  confined  the  charge  to 
one  witness  by  name,— D.  O.  Love.  Appel- 
lant contends  that  the  evidence  in  the  case 
equally  showed  that  John  Pace  and  Blllle 
Glass  were  accomplices,  and  that  the  court's 
charg^e  should  not  have  been  restricted  to 
Love,  but  should  have  embraced  said  two 
witnesses,  or  have  been  a  general  charge  on 
the  subject  of  accomplices,  without  naming 
any  one,  and  left  the  que8tl<m  as  to  who 
were  accomplices  to  be  determined  by  the 
Jury.  The  record  in  this  case  shows  sub- 
stantially, as  follows:  The  bead  of  cattle 
alleged  to  have  been  stolen  was  the  property 
of  one  A.  H.  Pearce.  The  shertfT  suspected 
that  some  persons  were  engaged  In  cattle- 
stealing  "over  on  the  Sandy  and  Golden 
Rod,"  in  Wharton  county,  and  commissioned 
one  D.  O.  Love  to  detect  such  parties.  Love 
went  over  In  that  county,  and  stopped  at 
one  W.  B.  Collingsworth's,  and  stayed  all 
night  there.  At  the  same  time  the  defend- 
ant (A.  D.  Guyer)  and  A.  O'Brien  came  to 
said  house,  and  stayed  all  night     The  de- 


fendant and  O'Brien  were  ostensibly  going 
down  the  river  to  get  some  corn,  and  Love 
informed  Oollingsworth  tHat  he  was  expect- 
ing defendant  and  O'Brien  to  come  over  and 
get  com  on  the  river.  The  witness  Love 
states  that  they  left  Collingsworth  on  the 
morning  of  the  4th  of  March,— Guyer, 
O'Brien,  and  himself,— all  three  on  horse- 
back. Defendant  and  witness  bad  guns,  but 
O'Brien  had  none,  but  had  some  sacks  tied 
behind  his  saddle,  and  a  hatchet  in  one  of 
the  sacks.  Defendant  told  him  he  wanted 
blm  to  help  him  kill  a  beef.  After  they  left 
the  house  the  parties  separated,  Guyer  go- 
ing out  into  the  prairie  to  run  the  beef  into  the 
woods,  and  O'Brien  and  witness  went  into 
the  bottom;  and  in  a  dhort  time  witness 
heard  a  gun  fired,  and  went  there  and  found 
a  cow  dead.  That  he  did  not  know  who 
fired  the  shot  The  cow  belonged  to  A.  H. 
Pearce.  O'Brien,  Guyer,  and  witneas  skin- 
ned the  cow,  and  quartered  it  up,  and  put 
the  meat  in  the  sacks  O'Brien  had  on  his 
saddle.  The  defendant  put  the  hide,  heart, 
and  a  piece  of  the  fat  in  one  sack,  and  hid  it 
near  the  road.  The  parties  then  took  the 
meat  to  the  river,  and  the  witness  "went 
up  the  river  a  little  way,  and  called  John 
Pace,  and  had  him  bring  his  boat  over,  and 
cross  the  meat  for  us.  O'Brien  left  Guyer 
and  myself  at  the  river,  and  went  away, 
saying  he  was  going  to  Wharton,"  and  Guy- 
er and  witness  went  over  w\tb  the  beef  In 
the  boat.  Witness  hired  a  wagon  and  team 
from  John  Pace,  and  defendant  and  witness 
took  the  beef  In  the  wagon  to  BiUie  Glass' 
bouse,  and  defendant  sold  the  beet  to  Glass 
for  $12.50,  and  Glass  gave  him  an  order  on 
Payne,  at  Wharton,  for  the  money.  "I  wrote 
the  order,  and  Glass  signed  it"  They  then 
took  the  wagon  and  team  to  Pace,  and  got 
their  horses,  and  came  to  town.  Witness 
shows  that  he  got  $9  in  money  from  the 
sheriff  to  aid  in  ferreting  out  that  particular 
transaction.  The  sheriff.  Rich,  shows  tbat 
he  had  paid  the  witness  D.  O.  Love,  for 
ferreting  out  cattle-stealing  In  that  county, 
$140.  Sheriff  Rich  also  says  that  he  In- 
structed him  (Love)  not  to  lead  any  one  Into 
trouble,  but  to  get  in  with  them,  if  he  could, 
and  not  to  contrary  them,  bnt  do  aa  they 
wished  him  to  do.  The  witness  John  Pace 
testified  that  on  the  Sunday  b^ore  the  4th 
of  March,  Sheriff  Rich  came  to  him,  and 
told  him,  if  anybody  came  and  wanted  him 
to  put  any  beef  across  the  river,  "to  do  It 
and  keep  my  mouth  shut,  and  I  told  him  I 
would";  that  when  D.  O.  Love  came  to  the 
river,  and  called  him  to  bring  his  boat  over 
and  cross  some  meat  for  him,  he  took  the 
boat  over,  and  Mr.  Love,  defendant,  and  wit- 
ness put  the  t>eef  In  the  boat,  and  put  It 
across  the  river,  that  he  then  hitched  up 
his  team  to  bis  wagon,  and  Love  and  the  de- 
fendant drove  off  with  the  beet  in  It  Love 
paid  him  $2  when  he  came  back  that  even- 
ing, in  the  wagon,  with  the  team.  The  wit- 
ness Blllle  Glass  testified  that  Sheriff  Rich 
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came  to  his  honae  a  few  days  before  the  beef 
was  brought  there  by  Love  and  the  defend- 
ant, and  told  him  there  would  be  a  young 
man  there  to  Bell  him  some  beef,  and  that 
Love  would  come  with  him,  and  for  him  to 
bay  the  beef;  that  in  a  day  or  so  after  this 
witness  got  oneasy,  and  went  to  Wharton 
to  see  Rich  about  It,  and  told  him  that  he 
would  rather  not  hare  anything  to  do  with 
it,  as  they  were  all  white  men,  and  he  want- 
ed to  get  out  of  it,  and  Rich  told  htm  to  go 
ahead  and  buy  the  beef,  and  he  would  stand 
between  him  and  trouble.  He  testified  that 
when  the  parties  brought  the  b<:ef  to  him  he 
bought  it  for  $12.50,  and  gave  defendant  an 
order  to  Mr.  Payne,  in  Wharton,  for  the 
amount  A.  O'Brien  testified,  for  the  defend- 
ant: That  Love  came  to  his  house  about  a 
week  before  the  alleged  theft,  and  remained 
there  several  days.  While  there  he  told  de- 
fendant and  witness,  In  the  presence  of  his 
wife,  daughter,  and  son  Fred,  that  he  (Love) 
had  about  $180  in  the  bank,  and  that  he  in- 
tended to  go  into  the  butcher  business.  He 
also  said  that  he  had  three  or  four  fat  cows 
down  there,  "and  when  we  went  over  after 
com.  If  we  would  help  him  to  kill  one  of  the 
cows,  he  would  help"  defendant  and  witness 
"get  our  com  across  the  river."  That  they 
started  on  the  morning  of  the  28th  of  Febru- 
ary down  on  the  river,  but  found  the  creek 
up,  and  abandoned  the  trip.  On  the  3d  of 
March,  defendant  and  witness  started  again 
to  the  river  for  the  com.  They  went  as  far 
as  W.  B.  Collingsworth's,  and  stayed  all 
uight.  D.  O.  Love  was  there.  On  the  next 
morning  defendant  and  witness  were  at  the 
lot,  and  Love  came  out  and  said,  "I  want 
yon  fellows  to  help  me  idll  that  beef  to-day." 
Witness  told  him  defendant  might  go,  but 
that  he  had  to  go  to  Wharton  on  business. 
Love  insisted  that  both  should  go  and  help 
him,  and  that  he  would  help  them  to  get  the 
com  over  the  river.  That  they  all  got  ready, 
and  left  the  house  together,  but  before  leav- 
ing the  house  Love  picked  up  a  hatchet,  and 
stuck  It  down,  handle  first,  in  his  pante. 
"I  tied  the  sacks  I  brought  to  get  the  com  in 
behind  my  saddle."  Guyer  and  Love  both 
had  guns.  Witness  had  none.  When  they 
got  to  the  edge  of  the  bottom,  Love  sent  the 
defendant  out  on  the  prairie  to  bunt  for  the 
cow.  Love  and  witness  went  in  the  bottom, 
and  struck  a  bunch  of  cattle,  and  Love  ran 
a  cow  down  the  l>ank  of  the  river,  and  into 
a  guQy  that  ran  into  the  river,  and  shot  the 
cow  down.  That  Love  and  witness  com- 
menced skinning  the  cow,  and,  when  they 
had  nearly  finished  skinning  It,  defendant 
rode  up,  and  helped  to  finish  skinning  the 
cow.  That  they  then  cut  it  up,  and  put  it 
In  the  sacks,  and  Love  put  the  hide,  heart, 
and  a  piece  of  the  fat,  and  the  hatchet  in  one 
sack,  and  hid  it  near  the  road,  and  left  it 
there,  where  it  was  subsequently  found. 
That  they  took  the  balance  of  the  meat  to 
the  river.  Love  went  up  the  river,  and  call- 
ed a  man,  and  asked  him  to  bring  his  boat 


over  and  cross  the  meat  Love  and  defend- 
ant went  over  with  the  meat  in  the  boat,  and 
witness  went  to  town.  The  testimony  of 
Mrs.  A.  O'Brien  and  F.  A.  O'Brien,  the  wife 
and  son  of  the  former  witness,  corresponds 
with  the  testimony' of  the  witness  A.  O'Brien 
as  to  what  transpired  at  the  bouse  of  said 
A.  O'Brien  on  the  28th  of  February,  The 
defendant,  Guyer,  testified  in  his  own  be- 
half, and  his  evidence  corresponded  with 
that  of  A  O'Brien,  as  to  all  of  the  facts  tes- 
tified to  by  him;  and,  further:  That  he  and 
Love  to<dc  the  beef  across  the  river,  and 
hired  a  team  from  the  man  (Pace)  who  car- 
ried them  across,  and  took  the  beef  up  to  the 
bouse  of  Bill  Glass.  On  the  way  there,  Love 
asked  him  to  s^  the  beef  for  him,  and  said 
that  he  owed  some  parties  up  there,  and  did 
not  want  to  pay  them.  That  he  sold  the 
beef,  as  requested,  for  (12.50.  That  Glass 
gave  him  an  order  on  Payne,  at  Wharton, 
"and  Love  told  me,  as  the  order  was  In  my 
name,  I  would  have  to  go  to  Wharton  and 
collect  the  money."  Love  wrote  the  order, 
and  Glass  signed  It  They  went  back  and 
crossed  the  river,  and  went  down  to  Whar- 
ton that  evening.  "Love  left  me  near  the 
railroad,  and  said  he  was  going  up  town  on 
business,  and  would  meet  me  up  there.  I 
went  in  Payne's  store,  presented  the  order, 
and  they  gave  me  a  draft  for  the  money.  I 
then  went  to  the  bank,  and  It  was  closed; 
then  to  Roseberry's  store,  and,  while  waiting 
to  get  the  check  cashed.  Love  and  Rich 
walked  in.  Love  introduced  Rich  to  witness. 
Rich  pretended  to  be  surprised,  and  glad  to 
meet  me.  He  then  arrested  me  [defendant], 
and  handculted  me."  Defendant  asked  him 
what  he  was  arrested  for.  "Rich  said  he 
would  tell  me  later.  He  then  took  the  check 
and  a  nickel  out  of  my  pockets,  and  carried 
me  to  the  courthouse,  and  there  found  and 
arrested  O'Brien."  Witness  stated  that  he 
did  not  know  whose  cow  it  was  that  O'Brien 
and  Love  were  skinning,  when  he  found 
them  in  ttte  bottom,  but  supposed  It  belonged 
to  Love. 

This,  In  the  main,  is  the  testimony  of  both 
the  state  and  the  defendant  upon  all  of  the 
salient  features  of  the  case.  On  this  testi- 
mony it  would  appear  that  both  Pace  and 
Glass  were  either  particeps  criminls  with  the 
defendant  In  the  theft  of  said  beef,  as  they 
aided  him  in  disposing  of  the  same,  or  else 
were  detectives  engaged  In  ferreting  out' 
crime;  and,  while  they  did  not  have  as  much 
to  do  with  the  transaction  as  the  witness 
Love,  yet  the  testimony  is  ample  to  place 
them  in  the  same  category  with  him.  And 
under  the  circumstances  the  court  should 
have  applied  the  charge  on  accomplices'  te» 
tlmony  equally  to  them  as  to  the  witness 
Love;  and  it  should  have  been  submitted  to 
the  jury  to  determine  whether  they  were  ac- 
complices, or  not,  participating  In  the  crime 
for  the  purpose  of  theft,  or  simply  acting  as 
detectives  in  ferreting  out  crime.  This  the 
court  did  not  do,  but,  on  the  contrary,  singled 
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out  Love  alone  In  the  charge.  This  was  tan- 
tamount to  instmctlng  the  jury  that  Pace 
and  Glass  were  not  accomplices,  and  that 
Love's  evidence  could  be  corroborated  by  oth- 
ers, when  the  court  should  have  left  the  ques- 
tion as  to  whether  or  not  they  were  accom- 
plices to  be  decided  by  the  Jury.  We  would 
furthermore  observe.  In  this  connection,  that 
there  is  enough  in  this  record  to  at  least  sug- 
gest that  this  was  a  trap  or  scheme  set  on 
foot  by  Love  in  order  to  Induce  the  defend- 
ant and  O'Brien  to-  commit  a  theft  so  that  he 
might  profit  thereby.  It  further  appears  that 
the  sheriff  of  the  county  was  co-operating 
with  Love,— whether  with  a  knowledge  of 
Love's  purposes  or  not  does  not  appear,  ex- 
cept that  he  told  Love  not  to  lead  any  one  In- 
to trouble,  but  to  get  in  with  them.  If  he 
could,  and  not  contrary  them,  but  do  as  they 
wished  to  do.  We  raiher  Infer  that  Love 
was  bleeding  him  for  his  own  purposes,  but 
It  is  rather  curious  that  the  sheriff  should 
have  foreseen  for  a  w^k  or  more  that  the 
beef  would  be  carried  across  the  river  by  de- 
fendant, and  sold  to  Glass.  The  testimony 
of  both  Pace  and  Glass  in  this  regard  stands 
uncontradicted.  There  Is  no  testimony  In 
the  record,  of  a  positive  character.  Indicat- 
ing that  Pearce,  the  owner  of  the  cow,  was  a 
party  to  this  plan,  or  that  he  was  consenting 
or  agreeing  that  the  sheriff  and  Love  should 
take  the  cow  for  this  purpose.  If  he  was  so 
assenting,  then  there  was  no  theft  In  this 
case.  If  he  was  not,  then  all  of  the  parties 
who  engaged  In  this  scheme  are  gniHty  of  a 
criminal  offense,  and  each  of  them  was  an 
accomplice,  under  this  view,  whose  testimony 
would  have  to  be  corroborated  by  that  of 
other  witnesses.  We  do  not  undertake  to 
say  that  the  evidence  establishes  that  there 
was  such  a  plan  on  foot,  but  certainly  there 
are  some  facts  In  the  record  which,  standing 
uncontradicted,  tend  to  indicate  this  view. 
We  can  conceive  of  no  conduct  more  repre- 
hensible on  the  part  of  ofilcers,  whose  duty  It 
is  to  prevent  crime,  and  "nip  It  in  the  bud," 
Instead  of  so  doing,  to  lend  aid  and  encour- 
agement in  carrying  it  out.  As  was  said  by 
Marston,  J.,  in  Saunders  v.  People,  38  Mich. 
218:  "Where  a  person  contemplating  the 
commission  of  an  offense  approaches  an  ofH- 
cer  of  the  law,  and  asks  his  assistance,  It 
would  seem  to  be  the  duty  of  the  latter,  ac- 
cording to  the  plainest  principles  of  duty  and 
Justice,  to  decline  to  render  such  assistance, 
and  to  take  such  steps  as  would  be  likely  to 
prevent  the  commission  of  the  offense,  and 
tend  to  the  elevation  and  Improvement  of  the 
would-be  criminal,  rather  than  to  his  further 
debasement  Some  courts  have  gone  a  great 
way  in  giving  encouragement  to  detectives  In 
some  very  questionable  methods  adopted  by 
them  to  discover  the  guilt  of  criminals,  but 
they  have  not  yet  gone  so  far,  and  I  trust 
never  will,  as  to  lend  aid  or  encouragement 
to  officers  who  may,  under  a  mistaken  sense 
of  duty,  encourage  and  assist  parties  to  com- 
mit crime  In  order  that  they  may  arrest  and 


have  them  punished  for  so  doing."  In  thli 
case  the  sheriff,  instead  of  laying  a  plan  t< 
have  the  crime  carried  out,  should  bave  tak 
en  steps  to  prevent  It.  Instead  thereof.  1 
appears,  not  only  from  the  testimony  of  ti> 
defendant's  witnesses,  but  from  the  testi 
mony  of  Love  and  others,  that  he  waa  ai 
active  participant  In  the  entire  transaetioi] 
and  bis  own  testimony  scarcely  relieves  hin 
from  the  taint  that  the  crime  was  snggestet 
by  him.  For  the  error  of  the  court  in  tb 
charge  given  on  accomplice's  testimony,  tb 
Judgment  In  this  case  la  revetMd,  and  tin 
cause  remanded. 

HURT,  P.  J.,  absent 


HUDSON  V.  8TATB. 
(Court  of  Criminal  An>eal8  of  Texas.     Jnae  17 

isse.) 

Laros!it — IwaTancTioM  m  to  AcooMruci— Cos 
TIXDANCE — Showing  as  to  Diliqb^icbl 

1.  Application  for  continuance  for  abR<>n« 
of  witnesses  residing  in  the  county,  sbowiuf 
that  the  indictment  was  presented  on  tlie  Ttl 
of  the  month;  thnt  defendant  was  recogniiK 
on  the  9th,  and  the  case  set  for  trial  on  Uk 
25th:  that  process  for  tho  witnesses  wu  re- 
turned  on  the  ^th, — but  not  showing  whethn 
it  was  served  on  them,  and  not  showing  an] 
further  act  of  diligence  in  regard  to  thrm, 
makes  an  insufficient  showing  as  to  diligence. 

2.  Eight  days  after  defendant  was  recog- 
nized, and  eight  days  before  the  day  set  for  tri- 
al, attachment  was  issued  to  B.  county  for  W., 
as  a  witness.  Five  days  afterwards  it  was  re- 
turned indorsed  "Not  executed.  Said  W.  no) 
found  in  said  B.  county."  Three  days  latei 
process  was  issued  to  H.  county  for  the  wit- 
ness, which  was  not  returned  when  case  vtj 
tried.  The  application  for  continuance  gare  b<i 
excuse  for  failure  to  issue  the  first  process  earli- 
er, and,  though  stating  that  defendant  bad 
learned  that  W.  had  removed  to  H.  county,  did 
not  state  how  he  learned  It  Held,  that  there 
was  an  utter  lack  of  diligence. 

3.  Ou  an  oral  application  for  continuance, 
according  to  the  statement  of  the  court,  defenJ- 
ant  stated  that  he  would  prove  by  certain  al^ 
sent  witnesses  that,  at  the  time  of  the  theft  ot 
the  cattle  with  which  he  was  charged,  he  wm 
at  T.  When  application  was  reduced  to  writ- 
ing, defendant  said  be  was  at  P.,  and  on  the 
trial  offered  evidence  to  that  effect  Hrld.  tliat 
he  had  no  right  to  change  bis  oral  statemeot 

4.  Continuance  for  absence  of  witne«se> 
who  defendant  states  will  testify  that  tbi-r 
were  present  when  the  cattle  were  stolen,  help- 
ing, as  employes,  the  person  with  whom  defeoil- 
aut  is  charged  to  have  stolen  the  cattle,  and 
that  defendant  was  not  present  la  properk  d>^ 
nied  on  the  ground  that  they  wonld  probaMT 
not  so  testify,  or  that  if  they  wonld  their  te«u- 
mony  would  probably  be  false;  the  cattle  beinf 
takeu  at  night,  under  such  circumstances  that 
no  honest  man  would  have  accepted  emplof- 
ment 

5.  A  charge  that  '^n  this  case  the  state's 
witness  C.  is  an  accomplice  to  the  offense  char- 
ged" is  not  tantamount  to  telling  the  jur;  that 
defendant  was  guilty  of  the  offense,  or  that  C 
was  an  accomplice  with  defendant,  and  is  not! 
objectionable,  there  being  do  queatioo  aa  to  tht 
fact  of  C.'s  connection  with  the  affair. 

Appeal  from  district  cotirt,  Houston  coob-; 
ty;  J.  R.  Burnett,  Judge;,  i 
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Bnrren  Hndson  appeals  from  a  convIctloiL 

Affirmed. 

W.  A.  Stewart,  for  appellant  Uann  Trice, 
for  the  State. 

HBNDERSON,  J.  Appellant  was  convlct- 
ed  of  the  theft  of  cattle,  and  given  two 
years  in  the  penitentiary,  and  prosecutes 
this  appeal. 

1.  Appellant's  flrst  assignment  of  error  is 
to  the  action  of  ths  court  In  refusing  to  grant 
him  a  continuance.  The  motion  for  continu- 
ance was  predicated  upon  the .  absence  of 
the  following  witnesses:  Buck  Dawson, 
Scott  Sykes,  Mack  LAUgston,  John  Holmes, 
and  John  Jones,  all  residents  of  Houston 
county,  and  of  Barney  Wallace,  said  to  re- 
side In  Brazos  county.  The  court,  in  his  ex- 
planation, shows  that  the  witness  John 
Jones  was  brought  In  and  testified  on  the 
trial  of  the  case,  and  that  the  witnesses  Daw- 
son and  Holmes  (the  first  being  the  defend- 
ant's brother-in-law,  and  the  other  his  Step- 
son) were  in  Crockett  when  the  trial  was  in 
progress,  and  Dawson  was  In  court  a  part 
of  the  time  during  the  trial;  so  that  these 
witnesses  are  eliminated  from  the  applica- 
tion. The  application  shows  that  the  Indict- 
ment was  presented  In  this  case  on  the  7th 
day  of  March,  and  that  the  defendant  was 
recognized  on  the  9th  of  March,  and  the  case 
was  set  for  trial  on  March  25,  1896.  The 
application  shows  that  the  process  for  the 
witnesses  to  Houston  county  was  returned 
on  the  25th  of  March,  1896,  but  does  not 
show  whether  it  was  served  on  the  parties 
or  not  Nor  does  it  show  any  further  act  of 
diligence  In  regard  to  said  witnesses.  In 
our  opinion  the  diligence  was  wholly  insuffi- 
cient as  to  these  witnesses.  As  to  the  wit- 
ness Barney  Wallace,  no  attachment  was 
issued  to  Brazos  county  for  him  until  the 
17th  day  of  March,  being  an  interval  of  eight 
days  from  the  time  when  process  could  have 
been  Issued  before  any  was  issued,  and  no 
excuse  is  shown  for  the  failure  to  issue  said 
process  earlier.  The  process  was  returned 
on  the  22d  of  March,  with  the  indorsement 
of  the'  sheriff  of  Brazos  county:  "Not  exe- 
cuted. Said  Wallace  not  found  in  said 
Brazos  county."  The  defendant  allowed 
three  days  to  elapse  before  he  Issued  any 
other  process  for  this  witness,  at  which  time 
process  was  issued  to  Hamilton  county  for 
said  wltnesa, — ^the  defendant  stating  that  he 
had  learned  that  said  Wallace  had  removed 
to  said  county;  that  said  process  to  Hamil- 
ton county  had  not  been  returned  when  the 
case  was  tried,  which  was  on  the  2oth  of 
March.  If  appellant  had  used  diligence  in 
having  issued  his  process  to  Brazos  county 
Immediately  on  his  arrest  he,  no  doubt, 
would  have  procured  a  return  at  least  a 
week  earlier,  and  could  then  have  issued  his 
process  to  Hamilton  county;  and  the  sherlfT 
of  that  county  would  have  had  a  week  or 
ten  days  within  which  to  execute  his  process, 


instead  of  two  or  three  days,  as  appears 
from  the  bill.  Nor  does  he  state  how  he 
learned  that  said  witness  Wallace  had  re- 
moved to  Hamilton  county.  There  is  an 
utter  lack  of  diligence  as  to  this  witness. 
By  all  these  witnesses,  except  Sykes  and 
Wallace,  defendant  stated  4hat  he  expected 
to  prove  that  he  was  In  Palestine  on  the 
14th,  15th,  and  16th  days  of  October,  1895; 
by  the  witness  Sykes,  that  he  was  with  Ed 
Currie  (Jointly  Indicted  with  the  defendant) 
on  the.  night  of  the  14th  of  October,  and 
helped  drive  the  two  cattle  out  of  the  pas- 
ture from  which  it  Is  alleged  they  were 
stolen,  and  that  the  defendant  was  not  pres- 
ent at  that  time;  and  also,  by  the  witness 
Barney  Wallace,  that  he  was  present  with 
said  Currie  when  the  cattle  were  taken  out 
of  said  pasture,  and  was  employed  by  said 
Currie  as  a  laborer.  In  this  connection  we 
would  state  that  the  proof  In  this  case  on 
the  part  of  the  state  shows  that  the  cattle 
were  taken  on  the  night  of  the  14th,  near 
Crockett,  and  driven  to  Palestine,  and  there 
disposed  of,  and  that  the  defendant  was 
absent  from  Crockett  all  of  the  15th  of  Oc- 
tober, and  was  In  Palestine  with  the  cattle. 
In  the  court's  explanation  it  is  stated  that 
the  defendant's  application  was  stated  oral- 
ly to  the  court,  and  In  said  oral  statement 
appellant  alleged  "that  be  would  prove  by 
the  absent  witnesses  that  on  October  14th, 
15th,  and  16th  he  was  on  the  Trinity  river, 
and  not  at  Palestine."  It  seems,  however, 
that  when  the  application  was  reduced  to 
writing  a  material  change  was  made,  and  it 
was  stated  tnat  the  defendant  at  said  time 
was  in  Palestine,  and  on  the  trial  appellant 
offered  testimony  to  that  effect  From  the 
statement  made  by  the  court,  appellant 
should  not  have  been  permitted  to  change  bis 
oral  statement  From  the  shape  in  which 
the  application  is  presented  to  us,  in  con- 
nection with  the  explanation  made  by  the 
court,  viewed  in  conjunction  with  the  record 
testimony  in  this  ease,  we  take  it  that,  If 
said  witnesses  Sykes  and  Wallace  were  pres- 
ent they  would  not  likely  swear  as  alleged 
in  the  application.  It  occurs  to  us  that  such 
testimony  would  implicate  themselves  in  the 
theft  notwithstanding  it  is  alleged  that  they 
were  hired  hands,  yet  the  circumstances  of 
the  theft  would  hardly  afford  them  relief  as 
employes.  The  theft  was  committed  at 
night,  and  under  circumstances  in  which  no 
honest  man  could  have  accepted  employ- 
ment We  take  it,  moreover,  if  they  would 
so  swear,  that  their  testimony  could  not  be 
regarded  as  probably  true.  And  both  be- 
cause there  was  no  diligence  used  by  the  ap- 
pellant in  procuring  this  testimony,  and  be- 
cause the  same  is  not  probably  true,  the 
court  did  not  err  in  overruling  the  applica- 
tion for  a  continuance  in  this  caae. 

2.  Nor  did  the  court  err  in  charging  the 
Jury  that  Ed  Currie  was  an  accomplice  in 
the  offense  charged.  There  was  no  ques- 
tion as  to  this  fact  and  it  was  proper  for 
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the  conrt  to  aastime  In  hla  charge  on  aceom* 
plice'B  testimony  tluit  said  Ed  Carrie  jna 
an  accomplice.  The  language  of  the  court 
In  this  connection  is  as  follows:  "In  this 
case  the  state's  witness  Ed  Currie  is  an  ac- 
complice to  the  offense  charged."  This  is 
not  tantamount  to  telling  the  jury  that  the 
defendant  was  guilty  of  said  offense,  or  that 
Ed  Currie  was  an  accomplice  with  the  de- 
fendant A  charge  embracing  this  idea  was 
held  bad  In  Spears  ▼.  State,  24  Tex.  App. 
537,  7  S.  W.  245.  We  have  examined  the 
record  In  this  case  thoroughly,  and  in  our 
opinion  there  is  testimony,  outside  of  the 
evidence  of  tne  accomplice  Ed  Currie,  tend- 
ing to  connect  the  defendant  with  the  of- 
fense charged.  The  offense  was  committed 
two  or  three  miles  from  Croclcett,  in  Houston 
county,  on  the  night  of  the  14th  of  October, 
1895.  The  cattle  were  driven  that  night  to 
Palestine,  in  Anderson  county,  and  were 
there  disposed  of  upon  the  morning  of  the 
15th  of  October.  The  defendant  denies  be- 
ing there  on  that  day  with  Currie,  and  yet 
two  or  three  state's  witnesses  identify  him 
as  being  in  Palestine  on  that  day,  and  one 
testified  to  seeing  him  with  the  accomplice 
Currie.  The  description  of  the  horses  of 
the  two  parties  who  drove  the  cattle,  by  a 
witness  who  saw  them  near  Grapeland,  is 
that  the  parties  were  riding  gray  horses, 
though  this  witness  did  not  identify  the 
parties.  The  defendant  and  Currie  were 
both  shown  to  have  had  gray  horses  in  Pal- 
estine, and  the  defendant  is  shown  to  have 
borrowed  from  a  person  at  Crockett  a  gray 
horse  at  that  time,  and  to  have  kept  him 
two  or  three  days;  and  the  defendant  is 
also  identified  with  the  accomplice  Currie, 
on  the  night  of  the  15th,  en  route  back  from 
Palestine,  where  the  cattle  were  disposed 
of,  to  their  homos  at  Crockett  There  are 
other  circumstances  In  the  case  tending  to 
connect  the  defendant  with  the  offense  char- 
ged, which  It  Is  not  necessary  to  mention. 
In  our  judgment  the  evidence  tending  to 
connect  him  with  the  offense  charged  is 
ample,  and  the  jury  very  properiy  convicted 
him  on  the  testimony.  The  judgment  Is  af- 
firmed. 

HURT,  P.  J.,  absent 


GARRETT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  24, 
1896.) 

AooRAVATSo  Assault — IssoLT  TO  Fbmalb 

RiLATITI. 

1.  If  the  conduct  of  the  prosecutor  towards 
defendant's  sistei  at  the  time  he  was  shot  by 
defendant  was  reasonably  calculated  to  im- 
press the  latter  with  a  belief  that  the  parties 
were  engatred,  or  about  to  engage,  in  an  act  of 
illicit  intercoarse,  and  his  passion  was  thereby 
aroused  to  such  an  extent  that  be  became  in- 
capable of  cool  reflection,  the  offense  would  be 
redaced  to  aggravated  assault 


2.  Tbe  Insniting  conduct  towards  a  female 
relative  which  will  reduce  an  assault  with  in- 
tent to  kill  to  an  aggravated  assault  need  not 
necessarily  he  such  as  to  cause  offense  to  the 
female  herself. 

Appeal  from  district  court.  Smith  county; 
Felix  3.  McCord,  Judge. 

Joe  Garrett  was  convicted  of  an  assault 
with  intent  to  murder,  and  appeals.  Revers- 
ed. 

Coal  Johns(xi,  for  appellant  Mann  Trice, 
for  the  State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
given  two  years  In  the  penltentiaJTi  ai><l 
prosecutes  this  appeaL 

1.  Appellant  relied  upon  two  theories  In  the 
case:  One  theory  claiming  a  mitigation  or 
reduction  of  the  offense  from  an  assault  with 
intent  to  mnrder  to  an  aggravated  assault, 
on  the  ground  that  the  defendant  acted,  in 
the  matter  of  shooting  the  prosecutor,  on  ac- 
count of  alleged  Insulting  conduct  towards 
Mrs.  Patterson,  the  sister  of  the  defendant 
The  other  ground  was  self-defense.  No  com- 
plaint was  made  as  to  the  charge  on  that  sub- 
ject and  so  It  is  not  necessary  to  discuss  the 
case  with  reference  to  that  matter.  In  ref- 
erence to  the  theory  of  defense,  on  whieh  he 
insisted  that  he  should  not  have  been  con- 
victed of  a  greater  offense  than  aggravated 
assault,  we  will  give  a  short  r6sum6  of  the 
substance  of  the  testimony,  and  then  ex- 
amine the  charge  of  the  court  on  tills  sub- 
ject: Mrs.  Patterson  was  the  widowed  sis- 
ter of  the  defendant  The  former  wife  of 
the  prosecutor  was  also  a  sister  of  the  de- 
fendant. I^e  prosecutor  had  been  boardiuR 
with  Mrs.  Patterson,  and  bad  for  some  time 
been  paying  her  marked  attention,  and  the 
record  Indicates  that  their  conduct  gave  rise 
to  some  talk.  A  short  while  before  the  dif- 
ficulty the  prosecutor  met  the  defendant  and 
had  a  talk  with  him  on  the  subject,  in  which 
he  told  the  defendant  what  idrs.  Hntcheson 
had  said  about  the  relations  of  the  prosecutor 
and  Mrs.  Patterson;  and  he  also  told  him  that 
he  thought  Mortimer  Garrett  a  brother  of  the 
defendant  had  got  Mrs.  Hutcheson  to  come 
up  in  order  to  break  up  the  match  between 
him  and  Mrs.  Patterson,  and  that  he  believed 
that  Mortimer  and  Mrs.  Hutcheson  "had  it  in 
for  him."  The  defendant  advised  the  prose- 
cutor that  he  ought  to  move  from  Mrs.  Pat- 
terson's. The  prosecutor  did  move  from  Mrs. 
Patterson's  boarding  house  in  about  a  week 
thereafter.  In  two  or  three  months  after 
that  the  prosecutor,  Mugford,  resumed  his 
visits  to  Mrs.  Patterson's,  which  were  usual- 
ly after  his  work  was  done,  about  10  o'clock 
at  night  The  evidence  shows  that  about 
three  weelcs  before  the  difficulty  the  prose- 
cutor, Mugford,  and  Mrs.  Patterson  became 
engaged,  and  that  at  the  time  of  the  shooting 
they  were  to  have  been  married  within  five 
days.  Such  engagement,  however,  was  a  se- 
cret between  themselves.    The  record  shows: 
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That,  on  tbe  nigbt  before  tbe  dlfBcnltj,  Moi> 
timer  Garrett,  who  lived  at  Mrs.  Patterson's, 
went  home  about  midnight.  That  he  went 
Into  his  slater's  room,  which  adjoined  tbe 
parlor.  That  directly  the  light  In  the  parlor 
was  put  ont,  and  he  heard  parties  In  the  par- 
lor talking.  They  remained  there  without  a 
light  for  about  15  or  20  minutes,  and  then 
Mugford  went  oat  the  front  door,  and  bis  sis- 
ter came  out  of  the  room.  Mortimer  told  the 
defendant  of  this  occurrence  the  next  day. 
On  the  night  of  tbe  difficulty,  Mugford  came 
to  Mrs.  Patterson's,  passed  some  one  on  tbe 
porch,  walked  In  the  house  and  In  the  par- 
lor, and  was  there  15  or  20  minutes,  when 
Mrs.  Patterson  came  In,  and  stayed  there  un- 
til about  12  o'clock.  That  when  he  started 
to  leare  be  assisted  Mrs.  Patterson  In  put- 
ting out  the  lights  in  the  bouse.  She  put  tbe 
light  out  hi  the  parlor,  and  then  went  In  tbe 
dining  room,  which  adjoined  the  parlor,  put 
that  light  out,  and  left  the  light  In  tbe  hall 
burning,  and  then  went  back  In  the  kitchen, 
in  the  rear  of  the  house,  to  put  out  the 
lights  there,  tbe  prosecutor  accompanying  her. 
When  they  got  In  the  kitchen  the  prosecutor 
put  down  the  window.  Mrs.  Patterson  came 
In,  and  partly  closed  the  kitchen  door.  Then 
the  prosecutor  put  bis  arms  around  her 
shonlders,  and  kissed  her.  While  they  were 
standing  there,  in  the  kitch^i,  the  defendant 
pushed  tbe  kitchen  door  open,  and  stepped  In 
the  door,  and  said,  "Mugford,  hands  up!"  or 
"Hands  up,  Mugfordr*  and  then  began  shoot- 
ing at  him.  The  prosecutor  was  so  frightened 
that  he  was  rendered  powerless.  Appell&nt 
shot  four  times;  two  of  the  shots  striking 
the  prosecutor,  and  inflicting  upon  him  se- 
rious injuries.  The  prosecutor  ran  by  the  de- 
fendant ont  Into  tbe  yard.  As  be  ran  out  tbe 
door,  some  one  hit  him  over  the  head.  At 
the  time  he  saw  Mortimer  Garrett  right  by 
tbe  door,  but  was  unable  to  say  whether  it 
was  be  that  struck  him  or  not.  This  was 
tbe  account  given  of  the  difficulty  by  the 
prosecutor.  Mortimer  Garrett,  tbe  only  other 
witness  In  the  case,  testified  that  at  the  time 
of  the  difficulty  he  "had  just  reached  home 
from  town,  and  heard  a  noise  in  tbe  kitchen; 
went  there,  and  saw  Joe  Garrett,  who  came 
In  at  the  side  door,  close  to  the  kitchen,  step 
to  the  door,  push  it  open,  and  step  in.  As  he 
did  so  he  said,  'Mugford.'  As  be  said  this. 
Mugford  made  towards  him.  Defendant  pull- 
ed bis  pistol,  and  said,  'Stop!'  and,  I  think, 
said,  'Throw  your  hands  up!'  and  began  fir- 
ing. By  tbe  time  be  bad  fired  twice,  Mug- 
ford had  got  np  to  blm  and  got  bold  of  blm, 
and  defendant  fired  twice  after  the  prosecu- 
tor got  hold  of  blm.  Mugford's  clothes  were 
set  on  fire.  The  defendant  did  not  have  his 
pistol  out  when  he  stepped  in  tbe  door.  Mrs. 
Patterson  was  In  the  kitchen  while  the  shoot- 
ing was  going  on,  and,  as  soon  as  tbe  de- 
fendant ceased  firing,  Mugford  ran  out  tbe 
door  and  passed  tbe  defendant."  Tbe  court 
gave  an  elaborate  charge  on  the  phase  of  the 
case  involving  Insulting  conduct  of  the  pros- 


ecutor toward  Mrs.  Patterson,  tbe  sister  of 
tbe  defendant.  While  no  exceptions  were 
taken  to  the  charge,  yet  certain  features  there- 
of are  assigned  as  error.  Among  other  things, 
it  is  insisted  that  one  paragraph  of  said  charge 
was  calculated  to  mislead  the  jury,  In  In- 
ducing them  to  believe  that  tbe  conduct  of 
the  prosecutor  must  have  been  insulting  to 
Mrs.  Patterson.  The  charge  objected  to  is  In 
these  words,  to  wit:  "If,  however,  tbe  con- 
duct of  said  Mugford  was  not  In  itself  In- 
sulting to  Mrs.  Patterson,  or  coupled  wltb 
what  defendant  had  heard'  recently,  or  sucb 
as  would  raise  ia  the  mind  of  an  ordinarily 
prudent  person  a  degree  of  anger,  rage,  sud- 
den resentment,  or  terror,  and  was  not  sucb 
conduct  In  Itself,  and  what  he  had  heard,  as 
created  In  defendant's  mind  tbe  belief  that 
Mugford's  conduct  wa's  insulting  to  Mrs.  Pat- 
terson, then  such  shooting  would  not  be  a 
vcduntary  shooting  under  the  Influence  of 
sudden  passion  arising  from  an  adequate 
cause."  That  portion  of  the  charge  above 
quoted,  it  appears  to  us,  bears  the  construc- 
tion contended  for  by  tbe  appellant;  that  Is. 
before  the  conduct  of  the  defendant  could 
be  considered  as  alTording  adequate  cause  to 
reduce  the  assault  to  an  aggravated  assault, 
they  must  believe  that  Mrs.  Patterson  was 
Insulted  thereby.  There  is  certainly  no  evi- 
dence In  the  record  in  this  case  that  indicates 
that  tbe  conduct  of  tbe  prosecutor,  whether  it 
was  merely  such  as  could  prohatriy  transpire 
between  lovers,  or  was  of  an  Illicit  character, 
afforded  her  any  personal  grievance.  It  Is 
true  that  the  language  of  the  statute  is  that 
the  Insult  must  be  towards  a  female  relative, 
but  we  do  not  take  It  that  this  means  that 
the  female  relative  must  herself  be  affronted 
by  the  conduct.  If  the  conduct  Is  towards 
her,  and  It  Is  calculated  reasonably  to  Im- 
press the  male  rdative  interfering  that  it  is 
of  such  character  as  showed  an  illicit  inter- 
course, though  it  may  not  be  objectionable  to 
the  female,  such  outrageous  conduct  (for  in- 
stance, to  the  daughter  or  sister  of  the  male 
relative)  may  convey  and  create  a  grave  and 
serious  Insnlt;  and  for  the  court  to  indicate 
by  Its  charge  that  Mrs.  Patterson  should  be 
insulted,  before  adequate  cause  existed  in 
favor  of  the  defendant,  under  the  circum- 
stances of  this  case,  was  calculated  to  mis- 
lead the  jury.  The  defendant  was  entitled  to 
a  clear  and  emphatic  charge  on  the  subject  to 
the  eflTect  that  if  the  defendant  at  tbe  time 
reasons  oiy  believed  that  tbe  prosecutor  and 
his  sister  were  engaged  In  an  act  of  illicit  in- 
tercourse, or  were  about  to  engage  In  such  act, 
and  that  bis  passion  became  aroused,  on  said 
account,  to  such  an  extent  that  he  Vras  inca- 
pable of  cool  reflection,  and  he  then  shot  him, 
be  wonld  be  guilty  of  an  aggravated  assault. 
See  Lewis  v.  State,  18  Tex.  App.  116. 

2.  Tbe  court  also  gave  an  extoided  charge 
with  reference  to  a  mistake  of  fact,  presum- 
ably under  article  47,  Pen.  Code.  This,  no 
doubt,  was  Intended  to  cover  the  phase  of  the 
case  which  Indicated  that  tbe  prosecutor  and 
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Mrs.  Pattenon  were  engaged,  and  that  at 
the  time  he  was  shot  he  was  merely  caress- 
ing his  fiancee,  which,  as  an  engaged  person, 
he  had  a  perfect  right  to  do.  The  facts  show- 
ed that  this  relationship  between  the  parties 
was  unknown  to  the  defendant.  The  onljr 
fact  abont  which  the  defendant  oonld  have 
been  mistakoi  was  as  to  what  the  parties 
were  doing  when  he  opoied  the  kitchen  door. 
If  he  then  reasonably  believed  that  the  par- 
ties were  engaged  in  an  act  of  aexnal  inter- 
course, or  abont  to  engage  la  the  same,  and 
this  cause  excited  his  passion  so  that  he  was 
Incapable  of  cool  reflection,  the  offense  would 
have  been  reduced  to  an  aggravated  assault. 
If  the  parties  were  merely  engaged  In  an  in* 
nocent  pastime,  such  as  might  honorably 
transpire  between  engaged  persons,  and  be 
reasonably  believed  the  i>artles  were  engaged, 
then  there  would  be  no  reduction  in  the  grade 
of  the  offense.  We  think  it  would  have  been 
better  had  the  court,  instead  of  giving  an 
abstract  charge  (Hi  mistake  of  fact,  given  one 
predicated  directly  upon  the  facts  of  the  case. 
It  is  not  necessary  to  discuss  other  questions 
raised  in  this  case.  For  the  errors  above  in- 
dicated the  Judgment  is  reversed,  and  the 
cause  remanded. 


MITCHELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June 

26,  1896.) 

CKIMI5AI.  L*w— Absbst  Witnbss— Lack  of  Dim- 

OBNOS— HUMICIDB — CONSPIKAOT  TO  COMHIT   Uy- 

uiwpuL  Act  — Nbolioext  Homicidb  —  Miscon- 

DOCT  OF  JCKT. 

1.  Defendant  was  indicted  September  27th, 
the  trial  l>einK  aet  for  October  9th.  On  Septem- 
ber 30th  attachments  for  witneBses  living  in 
another  county  were  iBsned,  but  were  not 
placed  in  the  hands  of  an  officer  for  service  until 
October  2d.  Oo  Octo)>er  1st  subpcenas  were 
issued  for  certain  witnesseB  residing  in  the 
county,  which  were  returned  "Not  found."  No 
other  steps  were  taken  to  secure  the  attendance 
of  tliese  witnesses.  Held,  that  there  was  lack 
of  diligence  justifying  the  overruling  of  a  mo- 
tion for  continuance  on  the  ground  of  absence 
of  witnessefl. 

2.  Whert  one  of  the  absent  witnesses  came 
Into  court  before  argument,  but  defendant  did 
not  place  him  on  the  stand,  nor  request  that  he 
be  examined,  he  cannot  complain  that  he  was 
deprived  of  his  testimony,  even  though  the  court 
had  announced  before  such  witness  appeared 
that  he  would  hear  no  more  testimony. 

3  Defendant  and  another  combined  to  beat 
the  deceased,  and  in  pursuit  of  deceased  the 
other  shot  and  killed  him.  It  appeared  from 
the  testimony  that  defendant  expressed  the  in- 
tention of  giving  deceased  a  beating,  and  had 
sought  to  tx>rrow  a  pistol  before  starting  out  on 
such  errand.  Beld,  it  was  not  error  to  charge 
that,  if  the  combination  to  commit  an  unlawful 
act  existed,  in  the  execution  of  which  the  other 
intentionally  shot  and  killed  deceased,  defend- 
ant would  be  guilty  of  murder. 

4.  Where  defendant  and  another  combined 
to  assault  deceased,  and  in  the  attempt  de- 
ceased was  shot  and  killed,  in  view  of  testimony 
tending  to  show  that  the  shooting  was  acci- 
dental an  instractiou  should  be  given  as  to  neg- 
ligent homicide  in  the  second  degree. 

6.  In  homicide  it  appeared  that  when  the 
joiT  retired  to  consider  their  verdict  they  stood 
eight  for  acquittal;  that  two  of  the  jurors  stat- 


ed to  the  jury  that  defendant  had  killed  a  eer- 
tain  man,  and  had  made  other  statements  tend- 
ing to  show  that  defendant  and  other  members 
of  his  family  were  of  bad  character.  Held, 
that  this  was  misconduct  sufficient  to  justify  a 
new  trial,  under  Code  Cr.  Ptoc  1896,  art  817, 

L7,  granting  new  trial  where  the  jury,  after 
ving  retired  to  deliberate,  have  received  other 
testimony.     33  8.  W.  867,  reversed. 

On  rehearing.  For  former  report,  see  33  S. 
W.  367. 

A,  H.  Mitchell  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  five  years 
In  the  penitentiary.  The  judgment  having 
been  affirmed  on  appeal,  defendant  moved  for 
a  rehearing.    Granted. 

John  M.  Duncan,  Wm.  Sorley,  F.  M.  O. 
Fenn,  and  J.  B.  Brockman,  for  appellant 
Mann  Xrlce,  for  the  State. 

HURT,  P.  J.  The  appellant  was  convicted 
of  murder  in  the  second  degree,  and  given 
five  years  in  the  penitentiary.  He  prosecut- 
ed an  appeal,  and  the  case  was  affirmed  at 
the  Tyler  term  of  this  court,  and  it  now 
comes  before  us  on  motion  for  a  rehearing. 
Counsel  for  appellant  has  filed  an  able  brief 
presenting  a  numiier  of  questions,  and  insist- 
ing tliat  in  the  affirmance  of  the  case  this 
court  committed  several  errors,  and  urging 
upon  us  a  careful  review  of  the  same  In  or- 
der that  correct  conclusions  may  be  reached. 
He  has  also  presented  the  same  matters  In  a 
clear  and  forcible  argument  before  this  court 
Aided  by  his  lucid  exposition  of  the  matters 
Involved  In  the  case,  we  have  again  gone  over 
It,  and  In  the  light  of  the  argument  and  au- 
thorities cited  have  reconsidered  all  of  the 
assignments,  but  we  will  content  ourselves 
with  presenting  and  discussing  only  such  as 
are  necessary  to  a  proper  disposition  of  the 
case,  and  such  as  are  likely  to  occur  again  on 
another  trial. 

1.  The  appellant  again  urges  that  this  court 
erred  in  holding  that  the  lower  court  acted 
properly  In  overruling;  the  motion  for  a  con- 
tinuance and  in  refusing  a  new  trial  based  on 
the  action  of  the  court  in  overruling  said  mo- 
tion. The  motion  for  continuance  was  based 
on  the  absence  of  the  following  witnesses- 
McNeal,  Harvey,  King,  and  Johnnie  Wil- 
liams, all  residents  of  Ft  Bend  county;  and 
of  Bland,  Mayfleld  Williams,  and  Chancy,  all 
residents  of  Harris  county.  We  will  first  con- 
sider the  question  of  diligence  as  to  these  wit- 
nesses. The  Indictment  was  returned  into 
court  on  the  27th  of  September.  Subpoenas 
were  not  issued  for  the  witnesses  who  lived 
In  Ft  Bend  county  antU  the  1st  of  October, 
and  were  made  returnable  on  the  9th.  The 
case  was  set  down  for  trial  on  the  9th  of  Oc- 
tober. The  subpoena  was  served  on  Williams, 
but  was  returned  as  to  McNeal,  Harvey,  and 
King,  "Not  found."  No  reason  is  shown  in 
the  application  wby  process  for  these  witness- 
es was  not  issued  earlier.  For  aught  that  ap- 
pears, if  the  subpoena  bad  been  issued  at  the 
earliest  moment  when  appellant  could  have 
sued  out  process,  these  three  witnesses  could 
have  been  found  and  served.     On  the  30th 
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day  of  September  an  attachment  was  Imued  to 
Harris  county  for  Steve  Bland  and  Mayfleld 
WUIiamB.  and  on  October  2d  an  attacbment 
was  Issued  for  Chancy,  also  to  Harris  county. 
The  application  shows  that  the  process  for 
these  three  witnesses  was  not  i^ced  in  the 
hands  of  the  officer  of  Harris  county  until 
October  2d  The  application  shows  no  rea- 
son why  process  was  not  sued  out  earlier  for 
these  witnesses,  and  certainly  it  should  have 
been  shown  why  the  attachment  was  not  is- 
sued for  Chancy  on  the  30th  of  September; 
and  some  excuse  should  have  been  shown 
why  the  attachment  to  Harris  county  for 
Bland  and  Mayfleld  Williams  was  not  deliv- 
ered to  the  -officer  until  October  2d.  For 
aught  that  appears,  this  process  could  all 
have  been  issued  earlier,  and  have  been  de- 
livered to  the  sheriff  of  Harris  county  two  or 
three  days  before  it  was,  and  might  have 
been  served  upon  said  witnesses,  and  their 
attendance  secured.  In  our  opinion,  there 
was  a  lack  of  diligence  as  to  all  the  witnesses, 
both  those  residing  in  Ft.  Bend  county  and 
those  alleged  to  live  In  Harris  county.  But 
It  is  insisted  that,  although  due  diligence  may 
not  have  been  used  to  procure  the  attendance 
of  these  witnesses,  by  the  motion  for  a  new 
trial  It  appears  that  the  testimony  of  the  said 
absent  witnesses  is  material,  and  probably  true, 
and  that  a  new  trial  should  have  been  grant- 
ed;  and  this  appears  to  be  the  rule  in  accord- 
ance with  the  authorities  In  this  state.  See 
WlUwm,  Cr.  Proc  1 2186,  and  authorities  thore 
cited.  The  state's  case  mainly  rested  upon 
the  testimony  of  Sophie  Hunter  and  Annie 
Collins,  in  connection  with  the  testimony  of 
Kane  Neal,  an  accomplice;  the  first  two  of 
whom  testified  that  on  the  night  of  the  shoot- 
ing they  were  present,  and  saw  it,  and  that 
the  defendant,  and  not  Kane  Neal,  did  the 
shooting.  This  was  a  material  issue  in  the 
case.  The  defendant  Introduced  three  wit- 
nesses who  testified  that  they  were  in  view 
when  the  shooting  occurred,  and  that  It  was 
the  taller  man  of  the  two  who  did  the  shoot- 
ing. The  evidence  showed  that  Kane  Neal 
was  much  taller  than  the  appellant.  Appel- 
lant himself  testified  that  Kane  Neal  did  the 
shooting.  Api>ellant  proposed  to  prove  by 
Bland  and  Mayfleld  Williams  that  they  saw 
the  shooting;  that  Kane  Neal  did  it,  and  not 
the  defendant  By  the  witness  McNeal  that 
he  heard  the  fatal  shot,  and  at  the  time  be 
saw  Sophie  Hunter,  and  she  was  in  such  posi- 
iiaa  that  she  could  not  have  seen  It.  By 
King  and  Harvey  that  they  heard  the  shot, 
and  at  the  same  time  Annie  Collins  was  in 
their  view,  and  that  she  could  not  have  seen 
It.  By  Johnnie  Williams  that  both  Hunter 
and  Collins  were  mad  with  the  defendant, 
and  he  had  heard  them  say  they  were  going 
to  swear  against  him  to  get  even  with  him. 
This  witness  was  served,  but  was  not  pres- 
ent. All  of  this  testimony  appears  to  be  ma- 
terial,—that  Is,  upon  a  vital  Issue  in  the  case, 
—and  it  is  In  direct  c<Mifllct  with  the  state's 
theory  and  the  evidence  produced  by  the  state 


on  the  subject;  and  the  mle  In  this  regard  Is, 
there  must  not  only  be  such  a  conflict,  but  the 
inculpatory  facts  should  be  so  strong  and  con- 
vincing as  to  render  the  truth  of  the  facts  set 
forth  in  the  application  improbable.  See  Mc- 
Adams  V.  State,  24  Tex.  App.  86,  6  S.  W.  820. 
Under  the  drcnmstances  of  this  case,  we  can- 
not say  that  the  tmth  of  the  facts  set  forth 
in  the  i4)iiUeation  is  li]q;)robable.  But  be- 
fore we  leave  this  branch  of  the  case  we 
would  make  some  further  observations  on  the 
question  of  diligence.  The  record  shows  that 
before  the  argument  began  the  witness  Chan- 
cy was  brought  into  court  Appellant  was 
apprised  of  the  fact,  for  his  counsel  mani- 
fested some  anxiety  to  have  the  account  of 
the  witness  approved,  so  he  could  return  tO' 
his  home.  Appellant  made  no  effort  to  intro- 
duce this  witness,  and  according  to  the  appli- 
cation for  continuance  this  witness  saw  the 
shooting,  and  would  have  testified  that  Kane 
Neal  did  It,  and  not  the  defendant  Appellant 
attempts  to  excuse  himself  on  the  ground  that 
the  court  stated,  when  the  testimony  was 
dosed,  that  he  would  bear  no  more  testimony, 
except  on  some  unforeseen  contingency.  Tbl» 
announcement  was  no  excuse  for  the  failure 
to  tender  the  witness.  Counsel  should  have 
proposed  to  place  him  on  the  stand,  and,  if 
the  court  refused  to  admit  his  testimony,  he 
should  then  have  reserved  his  bill  of  exc^p- 
ti«»i8.  It  will  be  further  observed  that  al- 
though the  trial  in  this  case  lasted  four  or 
five  days,  no  effort  was  made  to  procure  the 
attendance  of  any  of  the  absent  witnesses 
after  the  trial  began.  For  aught  that  ap- 
pears, by  the  use  of  reasonable  diligence  they 
could  have  been  obtained  In  time  to  have  tes- 
tified in  the  case.  Counsel,  however,  insist 
that  on  the  overruling  of  his  motion  for  a  con- 
tinuance he  was  not  able  to  do  any  more  in 
the  way  of  diligence,  and,  no  matter  If  said 
witnesses  were  accessible,  and  could  have 
been  produced,  that  upon  the  overruling  of 
his  motion  for  a  continuance  the  case  was,  as 
to  that  matter,  in  statu  quo,  and  this  court 
could  not  look  beyond  the  time  of  the  over- 
ruling of  the  application  for  a  continuance,  as 
to  the  question  of  diligence.  The  statute  pla> 
ces  it  in  the  discretion  of  the  court  to  over- 
rule a  motion  for  a  continuance,  and  then  to 
re-^^mlae  the  question  on  motion  for  a  new 
trial,  and  to  refuse  a  new  trial,  unless  it 
should  appear  that  the  absent  testimony  was 
material,  and  probably  true.  And  we  hold 
that  it  is  perfectly  competent  for  the  court 
to  look  to  the  action  of  the  api)ellant  and  his 
counsel  after  the  overruling  of  a  motion  for 
continuance,  in  passing  upon  the  materiality 
or  probable  truth  of  the  absent  testimony. 
Suppose,  in  a  trial  of  this  character,  counsel 
were  informed  by  the  court  that  the  witness 
was  in  town,  and  could  be  had,  and  counsel 
should  decline  to  ask  for  process  to  bring  the 
witness  before  the  court  or  suppose  that  aft- 
erwards (as  In  the  case  of  the  witness  Chan- 
cy) he  should  actually  come  Into  court,  and 
appellant  should  decline  to  use  him,  would 
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not  the  court  be  compelled  to  hold  In  such 
case  that  appellant  was  trifling  with  the 
court,  that  the  witness  would  not  swear  what 
was  alleged,  or  else  appellant  did  not  regard 
the  testimony  as  probably  true?  Such  occurs 
to  us  to  be  the  inevitable  conclusion.  And 
thus  considering  the  action  of  the  appellant 
with  reference  to  these  witnesses,  we  would 
hesitate  to  accord  a  new  hearing  upon  this 
jrround. 

2.  Appellant  objects  to  the  charge  of  the 
court  defining  the  extent  of  Mitchell's  re- 
sponsibility for  the  act  of  Neal,  which  charge 
is  predicated  upon  the  theory  that  Neal  actu- 
ally fired  the  fatal  shot  The  charge  of  the 
court  on  this  subject  Is  as  follows:  "AU  per- 
sons are  principals  who  are  guilty  of  acting 
together  In  the  commission  of  an  offense, 
having  a  common  purpose  or  agreement  to 
commit  such  offense.  If  an  offense  is  com- 
mitted by  one  person,  and  others  are  present, 
and,  knowing  the  intent  of  such  person  to 
commit  such  offense,  aid  him  by  acts,  or  en- 
courage him  by  words  or  gestures  in  the  com- 
mission of  such  offense,  all  persons  so  present 
and  aiding  and  encouraging  or  assisting  are 
principal  offenders,  and  may  be  prosecuted 
as  such.  You  are  instructed  that  If  tjie  de- 
fendant and  B^ne  Neal  agreed  together  to 
commit  an  assault  and  battery  upon  the  de- 
ceased, or.  In  the  language  of  the  witnesses, 
to  give  him  a  beating,  and  went  to  the  place 
where  deceased  was  for  that  purpose,  and 
did  commit  an  assault  and  battery  upon  de- 
ceased, and  that  deceased  escaped  from  them 
and  ran,  and  the  defendant  and  Kane  Neal 
pursued  him,  acting  together  and  of  common 
punrase  in  such  pursuit,  to  overtaice  the  de- 
ceased, and  to  give  him  a  beating;  and  If 
while  the  defendant  and  said  Neal  were  so 
engaged  in  such  pursuit  the  said  Neal  drew 
his  pistol,  and  intentionally  shot  and  IclUed 
deceased,  and  that  such  act  of  shooting  and 
liilllng  by  Neal  was  the  natural  and  reasona- 
ble result  to  be  arrived  at  from  all  of  the 
evidence  In  the  case  of  the  agreement  or  com- 
mon purpose  aforesaid  between  defendant 
and  Neal  to  give  the  deceased  a  beating,  or 
was  such  an  act  as  might  be  reasonably  an- 
ticipated by  the  defendant  as  likely  or  proba- 
ble to  happen  In  the  accomplishment  of  such 
purpose  aforesaid,— then  and  in  such  case 
the  defendant  would  be  guilty  of  murder  In 
the  second  degree.  If,  however,  all  the  facts 
existed  as  detailed  in  the  foregoing  para- 
graph of  this  charge  as  to  the  agreement  or 
purpose  between  the  defendant  and  Neal  to 
give  the  deceased  a  beating,  or  to  commit  an 
assault  and  battery  upon  him,  and  If  such 
agreement  or  purpose  on  the  part  of  defend- 
ant did  not  contemplate  or  embrace  the  kill- 
ing of  deceased,  or  the  infliction  upon  him  of 
serious  bodily  Injury,  which  might  reasona- 
bly result  In  his  death;  and  if,  while  engaged 
in  such  pursuit  of  deceased  by  defendant  and 
said  Neal,  the  said  Neal  drew  his  pistol,  and 
Intentionally  shot  and  killed  deceased;  and 
If,  further,  such  shooting  and  killing  by  Neal 


did  not  restilt  reasonably,  naturally,  and 
probably  from  the  agreement  and  purpose 
aforesaid  to  give  the  deceased  a  beating,  and 
was  not  reasonably  to  be  anticipated  by 
Mitchell  as  the  likely,  probable,  and  reason- 
able result  which  would  occur  In  the  accom- 
plishment of  such  purpose;  and,  furtlier,  if 
the  defendant  did  not  in  any  way  aid,  assist, 
or  encourage  said  Neal  in  such  act  of  shoot- 
ing, knowing  his  Intent  to  shoot,— then  In 
such  case  the  defendant  would  not  be  guilty 
of  any  ofEense,  and  should  be  acquitted.  If 
the  death  of  deceased  was  caused  by  a  shot 
fired  from  a  pistol  In  the  bands  of  said  Kane 
Neal,  and  If  such  shot  was  flred  accidentally, 
—that  Is,  if  the  said  Neal  stnu^  or  struck  at 
the  defendant  with  the  pistol,  and  the  pistol 
was  accidentally  and  without  intention  on  the 
part  of  Neal  discharged,— causing  the  death 
of  deceased,  defendant  would  not  be  guilty 
of  any  offense,  and  should  be  acquitted. 
Now,  therefore,  applying  the  law  as  herein 
given  you  to  the  facts  In  evidence,  you  are 
instructed  that  if  you  are  satisfied  by  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant and  Kane  Neal  sought  the  deceased 
for  the  purpose  of  committing  an  assault  and 
battery  upon  the  deceased,  both  agreeing  and 
concurring  in  such  common  purpose,  and  that 
they  together  pursued  the  deceased  for  such 
purpose,  and  that  while  so  pursuing  the  de- 
ceased the  said  Kane  Neal  drew  his  pistol, 
and  intentionally  shot  and  killed  deceased; 
and  if  you  further  so  find  that  such  act  of 
shooting  and  killing  deceased  by  Neal  was 
the  reasonable  and  probable  result  of  the 
purpose  and  agreement  aforesaid  on  the  part 
of  defendant  and  Neal  to  give  the  deceased 
a  beating,  and  was  to  be  reasonably  antici- 
pated by  defendant  as  likely  and  probable  to 
result  in  the  accomplishment  of  such  pur- 
pose to  assault  the  deceased,  but  was  not 
participated  in  by  defendant  further  than  as 
it  might  be  such  probable  and  reasonable  re- 
sult of  such  purpose;  and  if  you  further  find 
that  this  occurred  in  Ft.  Bend  county,  Texas, 
and  at  the  time  charged,— then  In  such  case 
you  will  find  the  defendant  guilty  of  murder 
in  the  second  degree,  and  assess  his  punish- 
ment at  confinement  in  the  penitentiary  for 
any  term  not  less  than  five  yeara.  If  yon 
find  that  the  shot  was  fired  by  the  accidental 
and  unintentional  discharge  of  the  pistol  In 
the  hands  of  Neal,  as  herein  indicated,  or  if 
you  have  a  reasonable  doubt  on  this  point, 
you  will  acquit  the  defendant"  Appellant 
insists  that  the  facts  of  this  case  do  not  war- 
rant such  a  cliarge,  and  that  the  most  that 
can  be  said  is  that  the  appellant  combined 
with  Neal  to  inflict  on  the  deceased  an  as- 
sault and  battery  merely,  and  that  the 
charge  in  question  should  not  have  been 
given,  and,  if  given,  certainly  a  clean-cut 
charge,  predicated  upon  the  agreement  to  In- 
flict a  mere  assault  and  battery  on  the  de- 
ceased, should  tiave  been  given.  Appellant 
Insists  that  the  language  used  by  this  court 
in  the  former  opinion  on  this  subject  ia  not 


Digitized  by 


Google 


Tex.) 


MITCHELL  V.  STATE. 


459 


<the  law.  Said  lan^ruage  Is  aa  follows:  "If 
Heal  and  this  appellant  agreed  and  combined 
to  do  an  unlawful  act,  such  as  to  beat  tbe 
-deceased,  and  the  deceased  was  killed  by 
Neal  in  an  attempt  to  execute  tbe  common 
.purpose,  the  appellant  would  be  guilty  of 
murder,  and  nothing  less,  thoogh  he  had  not 
^contemplated  the  death  of  the  deceased."  In 
this  connection  appellant  cites  us  to  Blaln  t. 
State,  30  Tex.  App.  703,  18  S.  W.  862,  and 
-quotes  therefrom  as  follows:  "If  two  persons 
-combine  to  assault  another  with  their  fists, 
and  one  resorts  to  a  deadly  weapon  and  kills, 
without  the  other's  knowledge  or  consent, 
would  both  be  guilty  of  homicide?  would 
both  be  guilty  of  murder^  By  no  means." 
He  also  cites  us  to  Stevenson  t.  State,  17 
Tex.  App.  618;  Woodworth  v.  State,  20  Tex. 
App.  380;  Mercersmlth  t.  State,  8  Tex.  App. 
212;  Welsh  v.  State,  3  Tex.  App.  420.  These 
Authorities  support  the  contention  of  the  ap- 
pellant. This  question  of  joint  intent  in  the 
commission  of  ofTensee  has  frequently  been 
l)efore  this  court,  but,  inasmuch  as  perhaps 
the  precise  question  which  the  record  seems 
-to  raise  in  this  case  baa  not  been  previously 
-decided,  we  will  famine  and  discuss  tbe  au- 
thorities on  the  subject.  In  Guffee  v.  State, 
:8  Tex.  App.  187,  It  is  held:  "If  one,  knowing 
the  unlawful  Intent  of  another,  joins  him  In 
tbe  commission  of  an  offense,  twth  are  prin- 
cipal offenders.  If  one,  finding  another  en- 
gaged In  an  affray,  comes  to  his  aid,  and 
takes  part  in  the  conflict,  his  amenability  to 
the  law  is  dependent  upon  his  own  acts  and 
Intent,  and  not  upon  the  intent  of  the  other, 
who,  without  his  knowledge,  engaged  in  or 
prosecuted  the  difiiculty."  To  the  same  ef- 
Xect,  see  Foster  y.  State,  8  Tex.  App.  248,  and 
SneU  ▼.  State,  29  Tex.  App.  246, 15  S.  W.  722. 
Mr.  Roscoe  says,  "Although  the  criminal  In- 
tent of  a  single  person,  who,  without  the 
knowledge  or  assent  of  his  companions,  is 
guilty  of  homicide,  wUl  not  involve  them  in 
his  guilt,  yet  it  Is  otherwise  where  all  the 
parties  proceed  with  the  intention  to  do  an 
unlawful  act,  and  with  tbe  resolution  at  the 
aame  time  to  overcome  all  opposition  by 
force;  for  if.  In  pursuance  of  such  resolution, 
one  of  the  party  be  guilty  of  homicide,  his 
companions  will  be  liaUe  to  the  penalty 
which  he  has  Incurred."  See  Rose.  Cr.  Bv. 
:p.  713,  citing  Fost  Crown  Law,  352,  and 
Hawk,  P.  C.  bk.  2,  c.  28,  {  &  We  quote  Mr. 
Bishop  on  this  subject  as  follows:  "When- 
ever one  without  legal  excuse  or  palliation 
-does  what  is  directly  and  immediately  dan- 
gerous to  life,  any  homicide  which  results 
therefrom,  whether  intended  or  not,  is  deem- 
■ed  by  the  law  to  have  proceeded  from  malice 
aforethought,  and  Is  murder,  not  manslaugh- 
ter." See  2  Blsh.  New  Cr.  Law,  i  679.  "Or- 
-dlnarlly,  when  one  without  legal  excuse  so 
uses  a  deadly  weapon  that  tbe  death  of  a 
buman  being  results  therefrom,  the  law,  ei- 
ther conclusively  or  a^  a  violent  presumption 
•of  fact,  infers  malice  aforethought,  and  ad- 
Judges  the  act  to   be  murder."     Id.  i  680. 


"Where  the  intent  was  to  commit  only  a 
trespass  or  a  misdemeanor,  an  accidental  kill- 
ing would  be  only  manslaughter."  Id.  |  682; 
citing  State  v.  Smith,  2  Strob.  77.  Mr.  Bishop 
appears  to  draw  a  distinction  between  chas- 
tisement or  beating  where  one  has  the  right 
to  Inflict  punishment  and  where  one  has  not. 
"  'Wherever,'  says  Hawkins,  q)eaking  of  cases 
other  than  parents  and  the  like,  'a  person  in 
cool  blood,  by  way  of  revenge,  unlawfully 
and  deliberately  l)eats  another  In  such  a 
manner  that  he  afterwards  dies  thereof,  he  Is 
guilty  of  murder,  however  unwilling  he  might 
have  been  to  have  gone  so  far;'  because  h«:e, 
the  reader  perceives,  there  is  no  right  of  "xir- 
rectlon,  even  with  a  proper  instrument  Xet 
this  doctrine  of  Hawkins  is  stated  a  little  too 
broadly,  for  If  the  beating,  however  wrong- 
ful, was  neither  with  a  deadly  weapon,  nor 
carried  to  a  degree  evidently  dangerous,  and 
there  was  no  Intent  to  kill,  but  unfortunately 
death  followed,  the  offense  would  be  only 
manslaughter."  2  Bish.  New  Cr.  Law,  {  690, 
subd.  2.  "One  unintentionally  taking  life  in 
committing  a  mere  criminal  misdemeanor  of 
a  sort  dangerous  to  life,  so  that  the  element 
of  danger  concurs  with  the  unlawfulness  of 
the  act,  commits  murder."  Id.  {  691.  "Haw- 
kins says,  'If  a  man  Itappen  to  kill  another  In 
the  execution  of  a  malicious  and  deliberate 
purpose  to  do  him  a  personal  hurt,  by  wound- 
ing or  beating  him,  or  In  the  willful  com- 
mission of  any  unlawful  act  which  necessari- 
ly tends  to  raise  tumults  and  quarrels,  and 
consequently  cannot  but  be  attended  with 
the  danger  of  personal  Irart  to  some  one  or 
other,  *  *  *  he  shall  be  guilty  of  mur- 
der.' "  Id.  i  691,  subd.  4.  "Where  the  mis- 
demeanor Intended  and  act  done  to  perpe- 
trate It  are  of  a  sort  not  thus  directly  dan- 
gerous to  life,  If  accidentally  a  homicide  re- 
sults therefrom  it  is  manslaughter."  Id.  S 
692.  "If  several  conspire  to  Invade  a  man's 
household,  and  go  to  It,  armed  with  deadly 
weapons,  to  attack  and  beat  him,  whereupon 
one  gets  into  difiiculty  with  him  and  kills 
him,  the  rest  are  guilty  also  of  murder, 
though  they  did  not  mean  It."  1  Blsh.  New 
Cr.  Law,  {  633.  subd.  5;  citing  WlUUms  v. 
State,  81  Ala.  1,  1  South.  179.  "Where  two 
combine  to  fight  a  third  with  fists,  if  death 
accidentally  results  from  a  blow  Inflicted  by 
one,  tbe  other  also  is  answerable  for  tbe 
homicide.  But  if  tbe  one  resorts  to  a  deadly 
weapon  without  the  other's  knowledge  or 
consent,  he  only  is  thus  liable."  1  Blsh. 
New  Cr.  Law,  8  637,  subd.  5.  Mr.  Bishop 
deduces  the  following  rules  on  the  subject: 
"Tbe  rules  to  determine  responsibility  are.  In 
reason,  and  fairly  well  dedudble  from  the 
modem  authorities,  substantially  as  follows: 
One  is  responsible  for  what  of  wrong  fiows 
directly  from  his  corrupt  Intentions,  but  not, 
though  intending  wroDg,  for  the  product  of 
another's  independent  act.  If  he  set  in  mo- 
tion the  physical  power  of  another,  he  is  lia- 
ble for  its  result.  If  he  contemplated  the  re- 
sult, he  Is  answerable  though  It  is  produced 
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in  a  manner  he  did  not  contemplate.  If  he 
did  not  intend  it  in  kind,  yet  If  it  waa  the 
ordinary  effect  of  the  cause,  he  is  responsible. 
If  be  awoke  into  action  an  Indiscriminate 
power,  he  la  responsible.  If  he  gave  direc- 
tions vaguely  and  incautiously,  and  the  per- 
son receiving  them  acted  according  to  what 
lie  might  have  foreseen  would  be  the  under- 
standing, he  is  responsible.  But  if  the  wrong 
done  was  a  fresh  and  independent  product 
of  the  mind  of  the  doer,  the  other  is  not  crim- 
inal therein  merely  because,  when  it  was 
done,  he  meant  to  be  a  partaker  with  the 
doer  In  a  different  wrong."    Id.  i  641. 

It  follows,  then.  If  the  authorities  cited 
enunciate  the  correct  doctrine  on  this  sub- 
ject, that  if  the  defendant  and  Kane  Neal 
combined  together  to  whip  or  beat  the  de- 
ceased, and  to  do  so  at  all  hazards,  and,  if 
necessary  to  that  end,  to  take  his  life  in  case 
he  resisted  it  or  fled  from  it,  that  one  would 
be  responsible  for  the  act  of  the  Other.  If 
in  such  case  they  came  upon  him,  and  be  re- 
sisted being  beaten,  and  In  order  to  accom- 
plish their  common  purpose  they  either  killed 
him  with  a  picket  or  a  pistol,  It  would  be 
murder.  If  he  fled  from  them  to  avoid  being 
whipped,  and  they  killed  him  wltb  a  picket 
or  a  pistol  in  bis  flight.  It  would  be  murder, 
—that  is.  If  the  picket  was  in  its  nature,  as 
used,  a  dangerous  and  deadly  weapon,  and 
what  was  done  with  It  or  wltb  the  pistol  was 
directly  and  Immediately  dangerous  to  the 
life  of  the  deceased;  and  so,  if  he  submitted, 
and  they  beat  bim  with  a  picket  or  a  pistol 
in  a  manner  directly  and  hnmediately  dan- 
gerous to  his  life,  and  death  resulted,  both 
would  have  been  guilty  of  murder,— that  is, 
if  the  parties  in  their  Joint  agreement  con- 
templated the  result,  the  defendant  would 
be  answerable,  though  it  was  produced  In  a 
manner  be  did  not  contemplate.  If  he  did 
not  intend  It  in  kind,  yet  If  It  was  the  ordi- 
nary effect  of  the  cause,  be  is  responsible.  If 
be  awoke  Into  action  an  Indiscriminate  pow- 
er, he  is  responsible.  If,  on  the  other  hand, 
no  more  was  contemplated  than  a  mere  mis- 
demeanor, as  an  assault  and  battery  with 
the  hands  and  fists,  not  dangerous  to  life, 
and  one  of  the  parties,  be^des  the  intention 
of  the  other,  drew  a  deadly  weapon,  and 
stabbed  or  shot  the  deceased,  then  such  other 
Is  not  liable  for  murder;  and  such  was  the 
Idea  Intended  to  be  conveyed  by  the  lan- 
guage used  in  the  former  opinion  of  this 
court. 

As  to  the  Intention  of  the  parties  oa  this 
subject,  we  refer  to  the  testimony  of  the 
witnesses.  Sophie  Hunter  states.  In  sub- 
stance, that  Lucy  and  Frank  Williams,  de- 
ceased, were  having  an  altercation  In  the 
street,  and  defendant,  Mitchell,  came  by,  and 
asked  what  was  the  matter  and  was  told 
that  Frank  was  drunk,  and  Lucy  wanted  to 
tear  his  clothes  off  of  him,  and  beat  blm  In 
the  face,  and  witness  was  not  going  to  see  It 
done.  Defendant  told  her  to  turn  Lucy  Idose, 
ind  if  witness  did  not  he  would  put  her  in 


Jail.  Frank  was  cursing.  Defendant  told 
him  If  he  did  not  hush  he  would  have  bim 
arrested.  It  then  appears  that  they  went 
into  one  Mrs.  Longtlne's  store,  and  that  the 
row  continued  between  Frank  and  Lucy.  De- 
fendant told  Frank  to  quit  cursbig.  He  re- 
plied, "I  am  not  bothering  you  or  nobody 
else.  If  you  want  to  shoot  me  you  can  do  it." 
Defendant  left;  told  deceased  to  wait  untn 
be  came  back.  Witness  then  hurried  the  de- 
ceased to  one  Granny  Mary's  house  near  by, 
and  shut  the  door.  As  she  came  out  she  met 
the  defendant  and  Kane  Neal.  Defendant 
asked  where  Frank  was.  Witness  told  biro 
she  did  not  know;  that  he  was  not  there.  He 
tcdd  her  to  go  back  and  open  the  door,  and 
witness  refused.  Then  he  went  to  the  door, 
and  called  Granny  Mary,  and  said  If  she  did 
not  open  the  door  he  would  shoot  It  down, 
and  then  broke  the  door  open.  He  called  to 
Frank  to  come  out  of  there.  Frank  Jumped 
out  of  the  window.  Kane  Neal  said,  as 
Frank  ran  around  the  back  part  of  the  honsp. 
"Where  Is  the  son  of  a  bitch?"  Frank  ran 
to  the  beck  of  the  fence,  and  tried  to  get 
over,  when  Neal  ran  there,  and  hit  him  with 
the  picket,  and  defendant  also  ran  there  and 
hit  him  with  a  picket.  They  hit  two  or  three 
Ucks  with  pickets,  and  he  got  loose  from 
them,  and  ran  out  of  the  gate,  to  where  wit- 
ness was.  and  said,  "The  white  folks  are  try- 
ing to  kill  me."  He  said  be  didn't  know  what 
to  do;  that  he  was  drunk.  Witness  told  biui 
to  go  to  Mr.  Darst.  After  Frank  started  to 
run,  defendant  asked  Kane  for  his  gun,  and 
said,  "I  allowed  to  beat  the  son  of  a  bitcb, 
but  I  can't  catch  him,  so  I  wUI  kill  him,"  and 
Just  as  Frank  turned  the  comer  defendant 
shot  him.  To  the  same  effect  Is  the  testi- 
mony of  Annie  Collins.  Maggie  Longtine  tes- 
tified as  to  what  occurred  at  her  house.  She 
said  that  Frank  was  cursing  in  the  bouse; 
that  he  did  nothing  to  Mitchell,  but  said. 
"All  that  you  can  do  Is  shoot  me."  Mitchell 
said  he  knew  what  he  could  do,  and  went  ont. 
Sophie  Hunter  then  took  Frank  away.  Mitch- 
ell testified  in  bis  own  behalf:  That  he 
came  to  Frank  and  Lucy  in  the  street  who 
were  in  a  row.  He  told  them  that  if  they 
did  not  quit  cursing  and  fighting  they  would 
be  put  In  Jail.  "I  passed,  and  went  on  np 
the  street  and  they  ran  up  the  street  and  Into 
Mrs.  Longtlne's  store."  That  he  (defendant) 
then  went  in  there.  They  were  still  rovlnj;. 
and  CVank  was  cursing;  and  witness  told 
bim  that  he  must  quit  cursing  In  the  white 
lady's  house  and  get  out  of  there.  Deceased 
said:  "What  Is  It  to  you,  you  damned  white 
son  of  a  bitch?  You  put  me  out"  Witness 
said,  "I  wHI  put  you  out,  and  teach  yon  r 
lesson."  "I  did  not  feel  like  taking  my  bandi) 
to  bim,  and  I  went  to  Mr.  Austin's  saloon,  a 
few  doors  west  on  Railroad  street,  to  borrow 
a  pistol.  I  told  Mr.  Austin  what  I  wanted. 
and  what  I  wanted  to  do;  that  I  wanted  to 
put  the  negro  out  of  the  lady's  house;  and  he 
said  be  didn't  have  a  pistol;  and  Kane  N'eal. 
who  was  sitting  there,  and  heard  me  ask  for 
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tbe  pistol,  got  np,  and  asked  me  what  was  tbe 
matter.  I  asked  blm  If  be  bad  a  gun.  He 
«ald,  'No.'  He  asked  me  wbat  I  wanted  with 
it.  I  toli  blm  a  negro  was  drunk  and  ciirs- 
Ing  in  a  wblte  lady's  house,  and  I  wanted  to 
put  him  out,  and  give  him  a  beating,  to  teach 
blm  how  to  behave  himself.  He  said  he 
would  go  with  me,  and  we  would  put  him 
out;  and  I  told  him  to  see  that  tbe  negroes 
didn't  double  team  on  me,  and  I  would  throw 
him  out  of  the  bouse,  and  give  him  a  good 
whiig)ing.  I  Intended  to  give  bim  a  good  beat- 
ing for  his  insolence.  As  we  went  from  Mrs. 
Longtlne'B  toward  Granny  Mary's,  I  broke  a 
piece  of  a  picket— a  piece  of  a  pine  board- 
off  of  the  fence,  and  carried  it  in  my  band. 
We  both  went  Into  tbe  yard.  I  went  to  tbe 
door,  and  told  Granny  to  opoi  tbe  door,  and 
she  said:  'Sbove  it  open.  It  ain't  locked.'  I 
shoved  it  open,  and  it  was  not  even  locked. 
Tbe  light  blew  out  I  told  Granny  to  light 
the  lamp,  and  she  lit  it  with  a  match.  Neal 
went  to  tbe  window  near  tbe  door  on  tbe 
same  side  tbe  gate  is  on  when  we  went  into 
tbe  yard,  and  looked  Into  tbe  room.  I  was 
standing  with  one  foot  on  tbe  step  and  tbe 
othiT  on  tbe  ground.  Neal  called  that  Frank 
was  getting  out  of  tbe  window,  and  he  (Neal) 
ran  out  of  the  gate,  and  around  to  tbe  rear 
of  tbe  yard  on  the  outside.  I  went  ont  of  tbe 
gate  and  started  around  there,  too,  but  I 
beard  Neal  say  to  deceased,  'Don't  you  try  to 
get  over  here.'  When  tbe  negro  ran  to  tbe 
gate  and  nm  out,  Neal  hollered  to  me  to 
look  out;  he  was  coming.  I  struck  at  blm 
with  tbe  piece  of  picket  as  he  ran  out  Neal 
had  also  run  around  towards  tbe  gate.  He 
was  on  the  outside  of  the  back  yard,  and  be 
ran  past  me  after  Frank,  and  I  followed  right 
after  him.  The  negro  ran  on  towards  tbe 
corner,  with  Neal  a  little  ways  behind  blm, 
and  I  was  behind  Neal.  Neal  had  told  me  he 
did  not  have  a  gun,  and  I  did  not  know  be 
bad  one  until  I  saw  him  strike  at  the  negro 
with  It,  just  before  be  got  to  tbe  corner.  He 
kept  tbe  gun  out  of  my  sight,  and,  as  be  was 
ahead  of  me,  I  did  not  see  him  wbeta  be  got 
It  out.  Frank  got  further  ahead  when  Neal 
struck  at  him,  and  be  turned  tbe  comer 
ahead,  and  when  be  turned  he  seemed  to  bit 
the  bench  on  Third  street.  Neal  could  out- 
run me.  Frank  turned  tbe  comer  Into  Third 
street,  and  Just  as  be  struck  tbe  bench  was 
faced  towards  tbe  railro&d.  llien  Neal  turn- 
ed after  him,  and  then  I  turned  Just  behind 
Neal  about  two  steps.  Frank  and  Neal  were 
both  out  at  tbe  outside  edge  of  tbe  sidewalk, 
and  I  was  in  next  to  tbe  bouse.  .Tust  as  I 
got  about  to  where  tbe  steps  are.  and  about 
two  steps  around  the  comer,— I  was  still  about 
two  steps  to  tbe  rear  and  left  oC  Neal,— Neal 
overtook  Frank,  who  was  in  a  stooping  pos- 
ture. Neal  was  right  over  and  against  Frank, 
and  be  struck  at  blm  again  with  tbe  pistol, 
when  It  went  ott,  and  Neal  turned  around, 
and  instantly  said,  'I  believe  I  have  played 
hell.'  I  turned,  too,  and  went  with  him,  and 
asked  'Why?'  and  be  .lald,  'I  brieve  I  have 


shot  that  negro.'"  And  they  went  on  off. 
Neal,  who  was  introduced  by  the  state,  tes- 
tified substantially  to  the  same  facts  from  tbe 
time  when  the  defendant  came  to  bim  that 
the  defendant  testified  to,  except  as  to  tbe 
circumstances  attending  tbe  shooting.  He 
stated  that  the  defendant,  while  they  were  In 
Mod  Alley,  ran  by  blm,  and  grabbed  bis  pis- 
tol from  under  bis  vest,  and  raised  the  pistol 
as  if  to  strike,  and  it  fired. 

In  our  opinion,  the  circumstances  here  re- 
lated, coming  both  from  the  state's  wit- 
nesses and  echoed  by  the  defendant,  indicate 
to  our  minds  an  ultimate  purpose  between 
tbe  parties  to  Inflict  a  severe  beating  upon 
.  tbe  deceased  at  all  hazards,  and  a  beating, 
Judged  by  the  expressions  of  the  defendant 
himself,  of  a  dangerous  character,  and  cal- 
culated to  Jeopardize  tbe  deceased's  life,  or 
to  inflict  upon  him  such  serious  bodily  injury 
as  might  endanger  bis  life.  To  use  bis  own 
language,  "He  wouldn't  take  bis  bands  to 
him;"  "that  he  would  teach  blm  a  lesson;" 
and  he  went  immediately  to  get  a  pistol; 
and  he  declared  his  parpoae  to  throw  him  out 
of  tbe  window,  and  give  him  a  good  beating; 
and  on  tbe  way  be  pulled  from  tbe  fence  a 
picket,  but  its  size  and  weight  are  not  dlz- 
<dosed,— evidently  of  such  a  kind  as  Is  com- 
monly used  for  fencing,  as  It  was  pulled 
from  a  fence.  Bucb  an  ordinary  picket  in 
the  hands  of  an  ordinary  man  is  calculated, 
when  used  as  a  weapon,  to  Inflict  serious 
bodily  Injury.  And,  moreover,  the  defend- 
ant himself  relates  that  in  tbe  pursuit,  and 
some  little  space  bef<»e  deceased,  was  killed, 
be  saw  Kane  Neal  draw  a  pistol,  and  strike 
at  tbe  defendant,  yet  he  makes  no  protesta- 
tion against  such  use,  but  continues  with  him 
in  tbe  pursuit  until  the  deceased  is  slain. 
In  tbe  face  of  this  testimony  of  the  defoid- 
ant  alone,  to  say  nothing  about  tbe  evidence 
given  on  the  part  of  the  state,  the  court  was 
amply  Justified  in  giving  tbe  charge  be  did. 
and  enunciated  a  correct  rale  of  law.  How- 
ever, in  addition  to  the  charge  given,  the 
court  should  have  presented  a  substantive 
charge  to  the  effect  that,  if  such  was  not  the 
purpose  and  Intent  of  the  defendant,  but  de- 
fendant acted  in  tbe  matter  merely  to  inflict 
upon  tbe  deceased  an  ordinary  assault  and 
battery,  which  is  a  misdemeanor,  and  that 
Neal,  besides  the  '.ntent  and  purpose  of  the 
defendant,  shot  and  killed  the  deceased  in- 
tentionally, the  defendant  could  not  be  con- 
victed of  a  greater  offense  than  assault  and 
battery.  Tbe  court  should  have  further  In- 
structed tbe  Jury,  if  Neal,  under  such  cir- 
cumstances, struck  at  tbe  deceased  with  his 
pistol,  not  with  the  intention  of  killing  him, 
and  he  fired,  and  accidentally  killed  tbe  de- 
ceased, under  such  circumstances  tbe  appel- 
lant only  could  be  found  guilty  of  assault 
and  battery.  The  court,  on  this  last-men- 
tioned subject.  Instructed  tbe  jury  in  sucb  event 
to  acquit  the  defendant  if  the  kllUng  was  tbe  re- 
sult of  an  accidental  shooting  by  Neal.  That 
the  charge  to  acquit  under  such  drcumstan- 
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ces  Is  more  liberal  to  defendant  Is  not  the 
question.  It  is  not  the  law  of  the  case,  and 
the  Jury,  under  a  proper  charge,  might  have 
been  willing  to  have  convicted  the  defendant 
of  assault  and  battery,  whereas  they  may 
not  have  been  willing  to  acquit  him  entirely. 
The  rule  is  that  it  is  the  duty  of  the  court  to 
give  in  charge  every  phase  of  the  case  which 
the  evidence  establishes  or  tends  to  estab- 
lish. "If  there  is  any  evidence  tending, 
though  slightly,  to  establish  a  defense,  the 
defendant  is  entitled  to  a  charge  directly  up- 
on that  point,  no  matter  what  view  the  court 
may  entertain  of  the  weight  and  value  of  the 
testimony."  See  Scott  v.  State,  10  Tex.  App. 
113;  Ouffee  v.  State,  8  Tex.  App.  187.  The. 
court  also  omitted  to  charge  the  Jury  if  the 
defendant  did  the  shooting  and  killing,  and 
it  may  have  been  accidental,  as  to  his  liabil- 
ity, as  there  was  some  testimony  tending  to 
establish  this  phase,  a  charge  presenting  this 
subject  to  the  Jury  should  have  been  given 
in  a  charge  presenting  negligent  homicide  of 
the  second  degree. 

3.  In  the  former  opinion  of  this  court  we 
held  that  the  misconduct  of  the  Jury  in  re- 
ceiving other  evidence  after  they  had  retired 
to  their  Jury  room  was  sufficiently  met  by 
counter  affidavits  to  show  that  the  Jury  were 
not  influenced  thereby,  and  that  consequent- 
ly it  aftorded  no  ground  for  the  reversal  of 
the  case.  On  motion  for  rehearing  our  at- 
tention has  been  directly  drawn  to  the  char- 
acter of  counter  affidavits,  and  it  occurs  to 
us  from  a  close  inspection  of  said  affidavits 
that  the  rebutting  affidavits  do  not  meet  and 
controvert  the  more  essential  features  of  the 
affidavits  Introduced  by  appellant  More- 
over, from  the  argument  made,  we  have  had 
our  attention  more  pointedly  attracted  to  the 
statute  authorizing  new  trials  on  this  ground, 
and  the  construction  thereof,  and  we  are  in- 
clined to  the  opinion  that  the  terms  of  said 
statute  are  mandatory;  and,  where  the  Jury 
have  received  new  evidence  after  they  have 
retired  to  the  Jury  room,  especially  of  a  ma- 
terial character,  that  the  right  to  a  new  trial 
is  mandatory.  The  affidavit  of  the  Juror 
Fanning  shows  that  he  was  on  the  Jury  that 
tried  the  defendant  In  this  case.  He  says 
that  after  the  Jury  had  retired  to  consider 
their  verdict,  on  the  first  vote  taken,  eight  of 
tlie  twelve  Jurymen  voted  to  acquit  the  de- 
foidant;  that  after  that  one  of  the  Jurors— 
the  foreman.  Hubbard— stated  to  the  Jury 
that  the  defendant  had  shot  a  man  In  the 
back  while  he  was  sitting  down  on  a  gal- 
lery filing  a  gin  saw,  and  Idlled  him,  because 
the  man  was  a  witness  about  some  cattle. 
He  also  stated  that  he  had  seen  the  defend- 
ant playing  a  game  of  cards,  and  he  had 
held  out  cards  and  played  them  In.  And 
also  stated  that  Jim  Mitchell,  brother  of  the 
defendant,  went  to  Houston,  provided  him- 
self with  a  pistol,  and  pretended  to  be  wait- 
ing at  the  Central  Depot  for  his  brother,  the 
defendant;  and  waited  until  a  man  that  he 
knew  was  coming,  with  a  child  In  his  arms, 


and  commenced  shooting  him.  The  man  fell, 
and  drew  his  pistol,  and  that  there  were  two 
or  three  men  killed  and  several  others  shot 
in  the  difficulty.  And  affiant  further  stated 
that  Wade  Robinson,  who  was  on  the  Jury,, 
said  to  the  Jury  that  "We  know  these  boys" 
(meaning  the  Mitchell  boys)  "and  Neal,  and. 
that  they  were  not  liable  to  have  any  acci- 
dental shooting."  Foreman  Hubbard  and. 
Robinson  said  to  affiant  that,  as  he  was  & 
stranger  in  the  land,  they  were  telling  hinii 
these  things.  This  was  openly  talked  in  the- 
Jury  room.  And  to  the  same  effect  is  the- 
affidavit  of  the  Jurors  Hag^an  and  CarrolL 
These  two  Jurors  further  stated  "that  Hub- 
bard and  Robinson  stated  that  if  the  Jury  diet 
not  return  a  verdict  they  would  be  carried, 
around  four  or  five  counties  of  ttie  district 
by  the  Judge.  They  further  stated  that  eight 
of  the  Jurors  were  influenced  in  finding  the 
verdict  of  conviction  by  the  statements  made- 
by  said  Hubbard  and  Robinson.  The  Juror 
W.  T.  Carroll  further  stated  that  said  Hub- 
bard and  Robinson  stated  to  the  Jury  that 
the  defendant,  A.  H.  Mitchell,  and  his  broth- 
er, were  tmd  men,  and  that  the  jury  ought  to^ 
convict  the  defendant  on  his  bad  character,, 
saying  to  the  other  Jurors  that  they  did  not 
know  the  bad  character  of  the  defendant,  a» 
they— Hubbard  and  Robinson— did;  that  said 
Hubbard  and  Robinson  used  these  state- 
ments to  other  Jurors,  who,  until  almost  the- 
last  moment  of  their  deliberations,  had  uni- 
formly voted  to  acquit  the  defendant,  A.  H. 
Mitchell,  of  the  charge  of  which  they  were 
trying  him,  as  arguments  for  the  conviction, 
of  the  defendant"  The  record  also  contains- 
the  affidavit  of  the  counsel  for  the  api)eUant, 
which  recites  that  when  they  accepted  the- 
Jurors  Hubbard  and  Robinson,  when  they 
were  examined  on  their  voir  dire  examina- 
tion, they  each  disclaimed  bias  or  prejudice^ 
or  any  conclusion  as  to  the  guilt  or  Innocence- 
of  the  accused,  and  each  qualified  himself 
as  a  competent  Juror  to  sit  upon  and  try 
said  case,  and  was  accepted  by  appellant  a» 
such,  before  bis  peremptory  challenges  were 
exhausted.  The  state  met  these  affidavits 
with  counter  affidavits.  The  Jurors  Hub- 
bard, Robinson,  Winer,  Hagan,  Horton, 
Walker,  Smith,  Lones,  and  Kageler,  being- 
nine  of  the  Jurors,  stated  in  their  affida- 
vit that  they  tried  and  decided  the  above- 
case  under  the  law  as  given  by  the  court  as 
they  understood  it  upon  a  careful  reading  of 
the  charge  and  the  evidence  as  adduced  dur- 
ing the  trial;  that  each  and  every  one  ren- 
dered his  verdict  in  accordance  with  the  law 
and  evld«Dice  sworn  to  by  the  witnesses,  and 
that  they  were  not  influenced  or  persuaded 
by  any  outsiae  pressure  whatever;  and 
that,  so  far  as  their  knowledge  and  belief 
went,  no  attempt  was  made  by  any  Juror 
to  influence  any  Juror  In  his  verdict  by  any- 
thing outside  of  the  law  and  the  evidence  iifc 
the  cabe.  The  Jurors  Hubbard  and  Robin- 
son also  made  an  affidavit  from  which  the- 
following  is  extracted,  to  wit:   They  say  that 
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tbey  baye  read  the  affidavit  of  Carroll,  one 
of  the  jurors,  "and  tbey  aay  under  oatb  that 
In  tbat  part  of  said  affidavit  where  said 
Carroll  uses  the  following  words,  to  wit: 
'And  that  the  defendant,  A.  H.  Mitchell,  and 
hlB  brother  were  bad  men,  and  that  the  jury 
ought  to  convict  the  defendant  on  account 
of  his  bad  character,  saying  to  the  other 
jurors  that  they  did  not  know  the  bad  char- 
acter of  the  defendant,  as  he— Hubbard  and 
Robinson— did;  that  said  Robinson  and  Hub- 
bard used  these  statements  to  the  other  Ju- 
rors, who,  until  almost  the  last  moment  of 
their  deliberations,  bad  uniformly  voted  to 
acquit  the  defendant,  A.  H.  Mitchell,  of  the 
charge  of  which  tbey  were  trying  him,  as 
arguments  for  the  conviction  of  tile  said  de- 
fendant Mitchell.'  The  said  Hubbard  and 
Robinson  say  that  said  language  made  and 
sworn  to  by  said  W.  T.  Carroll  in  his  af- 
fidavit made  and  filed  in  motion  for  a  neif 
trial  is  wholly  untrue  and  false,  and  tbat 
they  pronounce  it  a  fabrication^  and  so  testi- 
fy under  their  oatb  tbat  no  such  language 
was  used  by  them,  or  either  of  them,  on  the 
trial  of  said  case."  To  the  same  effect  is 
the  affidavit  of  the  Jurors  Bob  Smith,  W.  P. 
Winer,  D.  M.  Walker,  J.  H.  Lones,  A.  J. 
Horton,  and  F.  Kageler;  and  also  the  Juror 
W.  T.  Carroll  made  an  affidavit  in  which  be 
stated  tbat  he  is  now  satisfied,  and  was  at 
the  time  said  verdict  was  rendered,  and  th.it 
he  rendered  bis  verdict  according  to  the  law 
and  the  evidence  as  he  understood  It.  It 
will  be  noticed  here  tbat  the  affidavits  at- 
tempting to  controvert  the  facts  alleg<id  In 
the  motion,  as  made  by  the  Jurors  Hubbard 
and  Robinson,  corroborated  by  the  Jurors 
Winer,  Smith,  Walker,  Lones,  Horton,  and 
Kageler,  do  not  attempt  to  controvert  the 
affidavits  of  the  Jurors  furnished  by  the  ap- 
pellant as  to  the  facts  stated  in  the  affidavits 
of  Fanning,  Hagan,  and  Carroll  as  above 
stated.  Tbey  only  propose  to  question  the 
last  affidavit  of  W.  T.  Carroll,  above  set  out, 
in  which  said  Carroll  stated  that  the  Jurors, 
Hubbard  and  Robinson  stated  to  the  Jury 
that  the  defendant  and  his  brothers  were 
bed  men,  and  that  the  Jury  ought  to  convict 
him  on  account  of  his  bad  character,  stating 
to  the  other  Jurors  that  tiiey  did  not  know 
the  bad  character  of  the  defendant  as  they— 
Hubbard  and  Robinson— did:  and  the  affida- 
vits even  meeting  this  question  are  couched 
In  the  most  general  terms,  and  do  not  state 
that  language  of  similar  Import  was  not  used, 
but  simply  state  that  no  such  language  was 
ever  used  by  them,  or  either  of  them,  on 
the  trial  of  said  case.  It  is  highly  probable 
that  the  exact  language  could  not  be  stated 
in  this  regard,  and  to  have  entirely  met  the 
question  the  affidavit  should  have  stated  that 
neither  the  language  nor  any  of  similar  Im- 
port was  used.  But  it  will  be  observed  that 
these  affidavits  do  not  gainsay  or  controvert 
the  fact  that  after  the  Jury  bad  retired  to 
the  Jury  room,  and  after  eight  had  voted  for 
acquittal  and  only  four  for  conviction,  that 


during  the  discussion  of  the  evidence  and 
the  charge  the  Juror  Hublurd,  who  was  fore- 
man, and  the  Juror  Robinson  stated  to  tbe 
Jury  that  the  defendant  had  shot  a  man  in 
the  back  while  he  was  sitting  on  a  gallery 
filing  a  gin  saw,  and  killed  him,  because  he 
wa3  a  witness  against  him  about  some  cattle^ 
and  that  they  had  seen  the  defendant  play- 
ing at  a  game  of  cards,  and  saw  him  holding 
out  cards;  and  the  further  statement  that 
the  brother  of  the  defendant  had  killed  a 
number  of  men  at  Houston  by  taking  an  un- 
fair advantage  of  them,  and  that  they  were 
not  men  liable  to  shoot  a  man  by  accident. 
These  facts  stand  uncontradicted  by  the 
state.  No  effort  is  made  to  controvert  them, 
and  that  they  were  testimony  of  a  most  ma- 
terial character  seems  to  be  evident  As  the 
defendant  testified  in  the  case.  If  he  had 
been  indicted  for  a  previous  homicide,  there 
might  have  been  permitted  to  be  shown,  a» 
bearing  upon  his  credit,  the  fact  of  such 
previous  indictment.  But  in  such  case  It 
would  have  been  the  bounden  duty  of  the 
court  to  limit  the  testimony  to  its  ^>ecifie 
purpose,  but  this  testimony  went  to  the  Jury 
without  limitation,  and  went  to  the  jury 
when  the  defendant  had  no  opportunity  to 
meet  it  or  cross-examine  the  witnesses,  or  to 
bring  rebutting  testimony.  Moreover,  it  was 
an  issue  In  the  case  whether  or  not  the  shoot- 
ing was  accidental.  These  witnesses  In  the 
Jury  room,  after  reciting  the  facts,  speak  as 
to  tbe  character  of  the  defendant  and  his 
brother  and  Neal  as  men  who  were  not  lia- 
ble to  do  accidental  shooting,  and  that  they 
were  bad  men,  and  ought  to  be  convicted  on 
that  accotmt.  This  testimony,  coming  in 
this  shape,  at  a  time  when  the  defendant  had 
no  opportunity  to  meet  it,  was  calculated  to 
have  a  powerful  effect  against  him,  and  evi- 
dently it  must  have  had,  because  for  no 
other  assigned  reason  the  Jury  changed  from 
a  majority  of  eight  in  number  for  acquittal 
to  an  unanimous  verdict  for  conviction.  It 
is  no  answer  to  this  proposition  to  say  that 
nine  or  ten  of  the  jury  made  affidavits  that 
they  found  their  verdict  upon  the  law  and 
the  evidence,  and  that  they  were  not  in- 
fluenced by  any  outside  pressure.  Such  an 
affidavit  is  to  be  expected  from  Jurors  seek- 
ing to  Justify  themselves  for  their  own  mis- 
conduct, and  to  escape  a  responsibility  im- 
posed upon  tUem  by  their  oaths,  which  an 
admission  that  they  were  otherwise  influen- 
ced would  entail.  The  Jurors  by  such  mean» 
cannot  escape  the  Impeachment  that  their 
verdict  was  tainted  by  this  improper  evi- 
dence. At  least,  the  record  here  before  us, 
when  critically  examined,  fails  to  disclose  or 
show  any  other  reason  for  the  change  in  the 
status  of  the  jury  on  the  question  of  the  guilt 
or  Innocence  of  the  defendant.  In  our  (pin- 
ion, for  the  reason  that  the  Jury  received 
evidence  after  their  retirement  into  the  Jury 
room,  this  case  should  be  reversed.  If  for  no 
other  reason. 
4.  In   respect   to  the   question,   which,  so- 
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far  as  we  know,  is  a  new  one  in  this  state, 
as  to  whetbo*  tiiis  should  be  classed  tinder 
the  seventh  or  eighth  subdivision  of  article 
817,  Code  Cr.  Proc.  1806.  On  an  examina- 
tion thereof  we  are  inclined  to  the  opinion 
that,  the  rec^tlon  of  the  testimony  by  the 
Jury  after  they  had  retired  to  their  jury 
room  might  be  considered  a  species  of  miscMi- 
duct  of  the  Jury,  and  so  come  under  the  eighth 
subdivision,  if  it  were  not  specially  provided 
for  under  the  seventh  subdivision.  The  8ul>dl- 
vlsion  relating  to  this  matter  reads  as  follows: 
"A  new  trial  shall  be  granted:  (7)  Where 
the  Jury  after  having  retired  to  deliberate 
upon  a  case,  have  "^ceived  other  testimony; 
or  where  a  Juror  has  conversed  with  any 
person  in  regard  to  the  case;  or  where  any 
Juror,  at  any  time  during  the  trial  or  after 
retiring,  may  have  become  so  intoxicated  as 
to  render  it  prolmble  his  vwdict  was  in- 
fluenced thereby.  Bet  the  mere  drinking  of 
liquor  by  a  Juror  shall  not  be  sufficient 
ground  for  granting  a  new  trial."  It  would 
appear  from  this  that  if  the  Jury  received 
other  testimony  after  having  retired  to  de- 
liberate upon  a  case,  a  new  trial  is  manda- 
tory. Certainly  it  would  be  so  where  the 
testimony  is  of  a  material  character,  and  it 
makes  no  difference  whether  the  Jury  re- 
ceived this  testimony  from  one  of  their  num- 
ber, or  from  others.  Prior  to  the  adoption 
of  the  Code  of  1879,  there  existed  in  the 
Code  of  Criminal  Procedure,  art.  616  (1 
Pasclj.  Dig.  p.  528),  the  following  provisions: 
"If  any  Juror  has  knowledge  of  any  fact 
connected  with  the  case  on  trial,  it  is  his 
duty  to  make  It  known  before  the  case  is 
finally  submitted.  Should  he  fall  to  do  this, 
he  may  come  into  the  court  vrtth  the  other 
Jurors,  after  their  retirement,  and  shall  be 
sworn  as  a  witness,  and  give  his  testimony." 
At  that  time  there  was  no  provision  in  the 
Code  disqualifying  a  Juror  as  a  witness.  In 
the  adoption  of  the  Code  in  1879  this  article 
G16  was  repealed  by  its  omission,  and  a 
new  dlsquallflcation  of  a  Juror  was  inserted, 
to  wit,  "that  he  Is  a  witness  in  the. case." 
Code  Cr.  Proc.  1895,  art.  673.  It  would  ap- 
pear from  this  that  it  was  the  purpose  and 
design  of  the  legislature  to  get  rid  of  all 
persons  who  might  be  witnesses  from  the 
Jury,  and  to  allow  a  person  with  knowl- 
edge of  the  facts  to  get  upon  the  Jury,  and 
promulgate  them  in  the  Jury  room,  would 
be  a  vain  attempt  to  ignore  the  statute. 
Though  the  receiving  of  evidence  by  the 
Jury,  as  in  this  case,  after  they  had  retired 
to  their  Jury  room,  has  been  heretofore  In 
cases  termed  "misconduct  of  the  Jury,"  in 
our  opinion,  while  in  a  general  sense  it  is  a 
misconduct,  it  falls  nnder  subdivision  7,  and 
not  subdivision  8,  of  article  817;  and  for  the 
reception  of  such  evidence,  where  it  is  ma- 
terial, this  court  has  invariably  reversed 
the  case.  See  Wharton  v.  State,  45  Tex.  2; 
McKlssIck  V.  State,  26  Tex.  App.  673,  9  S. 
W.  269;  Anschicks  v.  State,  6  Tex.  App. 
J(24;    Hargrove  v.  State  (Tex.  Cr.  App.)  26 


S.  W.  903;  Eaiis  v.  State  (Tex.  Or.  App.)  27 
S.  W.  136. 

6.  Another  question  presented  is  as  to 
the  bias  and  prejudice  of  the  Jurors  Hub- 
bard and  Robinson.  We  have  previously 
observed  that  both  of  these  Jurors  qualified 
themselves  to  try  the  case.  Each  answered 
that  they  had  no  bias  or  prejudice  in  favor 
of  or  against  the  defendant,  and  were  taken 
on  the  Jury  by  the  appellant  with  that  un- 
derstanding, and  he  had  no  knowledge  to 
the  contrary  until  after  the  rendition  of  the 
verdict  And  on  this  account  he  was  af- 
forded no  opportunity  of  challenging  them. 
The  statute  Is  Imperative  on  this  subject, 
and  if  the  Juror  answers,  when  be  is  being 
tested,  that  he  has  bias  or  prejudice  In 
favor  of  or  against  the  defendant,  he  la  sub- 
ject to  a  challenge  for  cause.  The  law  does 
not  stop  to  inquire  as  to  the  grounds  of  his 
bias  or  prejudice,  but  considers  him  dis- 
qualified to  sit  in  the  case.  The  evidence 
in  this  case  establishes  beyond  question  that, 
although  these  men  may  have  answered  (we 
may  presume  honestly,  as  the  vice  of  prej- 
udice or  bias  is  that  It  renders  Its  possessor 
blind  to  the  fact  of  its  possession)  that  they 
had  no  bias  or  prejudice,  they  were  greatly 
prejudiced  against  the  appelant  Mr.  Web- 
ster defines  "bias"  as  follows:  "A  leaning 
of  the  mind;  propensity  towards  an  object, 
not  leaving  the  mind  indifferent;  Incllna- 
tl<Mi;  prepossession;  bent"  He  defines 
"prejudice"  in  this  wise:  "An  opinion  or 
decision  of  mind  formed  without  due  ex- 
amination; prejudgment;  a  bias  or  lean- 
ing towards  one  side  or  the  other  of  a  ques- 
tion from  other  considerations  than  those 
belonging  to  It;  an  unreasonable  predilec- 
tion or  prepossession  for  or  against  any- 
thing; especially  an  opinion  or  leaning  ad- 
verse to  anything,  formed  without  proper 
grounds  or  before  suitable  knowledge."  It 
is  not  necessary  here  to  reiterate  the  facts 
stated  by  these  Jurors  Hubbard  and  Robin- 
,  son  to  the  other  members  of  the  Jury  in 
the  Jury  room.  If  they  do  not  indicate 
prejudice  against  him,  it  would  be  difficult 
to  find  a  case  in  which  the  English  lan- 
guage would  convey  terms  expressive  of  ill 
will  and  animosity  against  a  person.  See 
Long  V.  State,  10  Tex.  App.  186;  Hanks  v. 
State,  21  Tex.  526;  Henrie  v.  State,  41  Tex. 
673;  Washburn  v.  State,  31  Tex.  Cr.  App. 
352,  20  S.  W.  715;  Sewell  v.  SUte,  15  Tex. 
App.  66. 

The  views  herein  expressed  do  not  accord 
with  some  of  the  views  expressed  in  the 
opinion  heretofore  rendered  in  this  case, 
but,  as  stated,  we  have  given  the  questions 
here  presented  a  more  thorough  and  critical 
examination,  and  the  points  here  decided 
are  in  accord,  we  believe,  with  correct  prin- 
ciple, and  in  conbonance  with  the  decisions 
of  our  courts  on  the  subject.  For  the  er- 
rors pointed  out  a  new  hearing  is  granted, 
and  the  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded. 
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HATHAWAT  t.  STAM). 

(Conrt  'of  Criminal  Appeals  of  Texas.     Jane 

26,  1886.) 

CoKSPiaicT  xokisvt  Tkadb  —  liroicnfBMT  ars 
PKOor — Varianos. 
LAct  March  80,  1888,  reUtlnc  to  eon- 
spiracies  againat  trade  (Pbn.  Code  1886,  art. 
881),  providea  that  any  Tiolation  of  the  law  is 
a  connpiracy  against  trade,  and  any  person  who 
may  be  engaged  in  any  such  conspiracy,  or  who 
shall,  as  principal,  manager,  director,  agent, 
servant,  or  emjiloyi,  knowingly  carry  out  any 
of  the  stipulations,  purposes,  prices,  etc.,  shall 
be  punished,  etc.  Held,  that  under  such  act 
two  or  more  persons  may  form  a  conspiracy 
against  trade,  and  others,  after  the  conspiracy 
Is  formed,  may  enter  therein,  and  become  amen- 
able as  co-conspirators  with  those  forming  it; 
and.  where  one  is  charged  with  being  a  party 
to  the  conspiracy,  proof  merely  that  he  was  an 

Sent,  without  proof  that  he  had  knowledge  of 
e  conspiracy,  is  insufficient  to  support  a  con- 
Tlction. 

2.  Where  the  indictment  does  not  charge 
defendant  as  principal  or  agent,  or  that  he  m 
any  capacity  acted  for  such  trust,  and  know- 
ingly carried  out  any  of  the  purposes  or  orders 
thereunder  or  in  pursuance  thereof,  proof  of 
such  facts  will  not  support  a  conriction. 

Appeal  from  district  court,  McLennan  coun- 
ty;  S.  R.  Scott,  Judge. 

B.  T.  Hathaway  waa  convicted  of  engaging 
In  a  conspiracy  against  trade,  and  appeals. 
Reversed. 

C.  P.  &  J.  D.  Johnson  and  Clark  &  Bollnger, 
for  appellant.     Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  engaging  In  a  conspiracy  against  trade, 
and  his  punishment  assessed  at  a  flue  of  (50, 
and  prosecutes  this  appeal 

1.  The  indictment  's  In  six  counts.  The 
first  count  is  as  follows:  "That  in  said  coun- 
ty of  McLennan,  state  aforesaid,  on  or  about 
October  1,  1894,  John  D.  Rockefeller,  Henry 
M.  Flagler,  WlUlam  RockefeUer,  John  D. 
Archbald,  Benjamin  Brewster,  Henry  H.  Rog- 
ers, Wesley  H.  Tllford,  Henry  Clay  Pierce, 
Arthur  M.  Finley,  C.  M.  Adams,  J.  P.  Gruet, 

E.  Wells,  Wm.  Grlce,  E.  T.  Hathaway,  and 

F.  A.  Austin  did  unlawfully  agree,  combine, 
conspire,  confederate,  and  engage  with  Wil- 
liam E.  Hawkins  and  divers  other  persons,  to 
the  grand  Jurors  uxiknown,  In  a  conspiracy 
against  trade,  then  and  there,  with  the  said 
William  E.  Hawkins  and  the  said  other  pei^ 
sons,  creating  a  trust  by  a  combination  of 
their  capital,  sikUI,  and  acts  with  the  said 
Wm.  E.  Hawkins  and  other  persons,  for  the 
purpose,  design,  and  effect  to  create  and  carry 
out  restrictions  In  trade,  to  wit,  in  the  manu- 
facture, production,  sale,  trade,  and  shipment 
of  petroleum,  petroleum  oils,  all  the  products 
of  petroleum,  refined  oils,  illuminating  oils, 
and  lubricating  oils,  the  same  being  commer^ 
clal  commodities,  by  keeping  the  price  of  said 
oils  at  a  certain  price  per  gallon,  and  at  a  cer- 
tain price  as  otherwise  sold,  which  price  was 
far  above  the  true  market  price  of  said  oils, 
and  for  the  purpose  and  effect  to  prevent 
competition  In  the  manufacture,  production, 
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■ale,  trade,  and  shlp'Sent  of  petrolenm,  p»- 
troleum  oils,  all  the  products  of  petrole- 
um, refined  oils,  Illuminating  oils,  and  lubri- 
cating oils,  and  to  limit  and  reduce  the  pro- 
duction of  said  products,  and  to  raise  the 
jkilce  thereof  above  the  true  market  value,  and 
cause  the  same  to  be  purchased  by  the  actual 
consumers  at  a  great  price  above  the  true 
market  value,  and  to  prevent  competition  in 
the  manufacture,  production,  sale,  trade,  and 
shipment  of  petroleum,  petroleum  oils,  all  the 
products  of  petroleum,  refined  oils,  Illuminat- 
ing oils,  and  lubricating  oils,  the  same  being 
commercial  commodities,  and  products  of 
prime  necessity  to  the  people,  and  for  the  pur- 
pose and  effect  to  fijt  at  a  certain  standard 
and  figure  the  price  of  petroleum,  petroleum 
oils,  all  the  products  of  petroleum,  refined 
oils,  illuminating  oils,  and  lubricating  oils, 
whereby  the  prices  thereof  were  and  are  es- 
tablished and  fixed  In  said  county  of  McLen- 
nan at  a  fictitious  value,  greatly  in  excess  of 
the  true  market  value.  And  the  said  John  D. 
RockefeUer,  Henry  M.  Flagler,  William  Rock- 
efeUer, Benjamin  Brewster,  John  D.  Arch- 
bald,  Henry  H.  Rogers,  Wesley  H.  Tllford, 
Henry  Clay  Pierce,  Arthur  M.  Finley,. 0.  M. 
Adams,  J.  P.  Gruet,  E.  WeUs,  Wm.  Grlce,  B. 
T.  Hathaway,  and  F.  A.  Austin,  did  then  and 
there  unlawfully  make  and  enter  into  a  trust, 
combination,  contract,  agreement,  obligation, 
and  conspiracy  with  the  said  William  B. 
Hawkins  and  other  persons  in  said  county, 
and  all  of  said  persons  did  agree,  combine, 
conspire,  confederate,  and  engage  with  each 
other  and  among  themselves,  that  they  would 
not  manufacture,  produce,  seU,  trade,  and  ship 
petroleum,  petroleum  oils,  all  the  products  of 
petroleum,  refined  oils,  iUumlnating  oils,  and 
lubricating  oils  below  a  certain  price,  which 
price  was  and  is  far  above  the  true  market 
value  of  said  commercial  commodity,  and  that 
they  would  fix  and  keep  the  price  of  said  oils 
in  said  county  at  a  certain  price  and  gradu- 
ated figures,  and  that  for  the  purpose  of  es- 
taUlshlng  and  setting  th^  prices  of  said  oils 
amongst  themselves,  and  to  preclude  and  de- 
stroy free  and  unrestricted  competition  in  the 
manufacture,  production,  sale,  trade,  and  ship- 
ment of  said  oils,  they  agreed  to  pool,  com- 
bine, and  unite  their  interests  in  the  manu- 
facture, production,  ^e,  trade,  and  stilpment 
of  said  oils,  so  that  the  price  thereof  would 
be  affected  and  fixed  at  a  certain  figure; 
against  the  peace  and  dignity  of  the  state." 

So  far  as  this  appellant  is  concerned,  the 
four  succeeding  counts  are  similar  to  the  first 
count,  above  quoted.  The  sixth  count  is  as 
follows:  "And  the  said  grand  jurors  afore- 
said, upon  their  oaths  in  said  court,  do  further 
present:  That  on  or  about  the  2d  day  of 
January,  A  D.  1882,  a  great  many  corpora- 
tions, partnerships,  firms,  and  Individuals  con- 
trolling, owning,  and  operating  05  per  cent,  of 
the  capital  invested  in  petroleum,  its  products, 
refined  oils,  illuminating  oils,  and  lubricating 
oils,  and  in  the  manufacture,  sale,  and  trans- 
portation thereof,  met  at  some  place  in  the 
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United  States,  to  the  grani  Jurors  unknown, 
and  organized  themselTes  Into  a  trust,  com- 
bination, conspiracy,  and  confederation  witb 
each  other  and  among  themselves  to  organize 
a  monopoly  to  control  the  oil  trade  in  the 
United  States.  That  there  were  about  thirty- 
nine  corporations,  luirtnershlps,  firms,  and  in- 
dividuals who  entered  Into  and  bound  them- 
selves by  said  trust,  conspiracy,  combination, 
and  agreement,  and  that  they  were  scattered 
over  many  stites  of  the  United  States,  and 
owned,  controlled,  and  operated  almost  the  en- 
tire petroleum  oil  industry  of  the  United 
States,  and  that  the  purposes  of  said  trust, 
conspiracy,  combination,  and  agreement  were 
to  organize  said  corporations,  partnerships, 
firms,  and  Individuals  into  an  agreement, 
combination,  and  trust,  to  be  known  as  the 
'Standard  Oil  Trust,'  for  the  purpose  of  min- 
ing, manufacturing,  producing,  refining,  and 
dealing  In  petroleum  and  alt  its  products,  and 
all  the  material  used  in  such  business,  and 
transact  other  business  collateral  thereto,  and 
for  such  other  purposes  and  powers  as  should 
be  embraced  In  the  several  charters,  such  as 
should  seem  expedient  to  the  parties  thereto 
procuring  charters.  That,  aside  from  the  os- 
tensible purposes  already  mentioned,  the 
agreement,  conspiracy,  and  trust  were  cre- 
ated and  oi-ganized  for  the  purpose  of  absorb- 
ing and  controlling  and  monopolizing  the  pe- 
troleum oil  industry  of  the  United  States,  and 
that  said  thirty-nine  corporations,  partner- 
ships, firms,  and  individuals  also  entered  into 
and  organized  said  agreement,  conspiracy, 
trust,  confederation,  and  combination  known 
as  the  'Standard  Oil  Trust'  for  the  puriMses 
of— First,  creating  and  carrying  out  restric- 
tions in  trade;  second,  of  limiting  the  produc- 
tion and  increasing  the  price  of  petroleum 
and  its  products,  the  same  being  a  commercial 
commodity;  third,  of  preventing  competition 
in  the  maldng,  manufacture,  and  transporta- 
tion and  sale  of  petroleum  oil  and  its  prod- 
ucts; fourth,  of  fixing  at  a  certain  standard 
and  figure  the  price  of  petroleum  oil  and  its 
products,  whereby  their  prices  to  the  public 
would  t>e  controlled  and  established,  and  said 
products  being  of  prime  necessity  to  the  peo- 
ple for  use  and  consumption;  fifth,  for  the 
purpose  of  binding  themselves  not  to  sell,  dis- 
pose of,  and  transport  petroleum  oil  and  its 
products  at  a  fixed  and  graduated  figure,  and 
to  establish  and  settle  the  price  of  petroleum 
and  Its  products  at  such  figures  so  as  to  pre- 
clude a  free  and  unrestricted  competition  in 
the  making,  manufacturing,  sale,  and  trans- 
portation of  petroleum  and  Its  products,  and 
for  the  purpose  of  pooling  and  combining 
their  Interests  In  the  making,  manufacture, 
sale,  and  transportation  of  petroleum  and  Its 
products  in  such  a  manner  that  the  price 
thereof  would  be  aCFected;  the  said  petroleum 
oil  and  its  products  being  an  article  of  trade 
and  commercial  commodity.  That  each  of 
said  ooriMratlons,  partnerships,  firms,  and  in- 
dividuals agreed  among  themselves  and  with 
•aid  trust  to  form  in  the  states  where  they 


were  respectively  domiciled  a  corporation 
known  as  the  'Standard  Oil  Company,'  of  the 
state  where  formed,  and  to  become  a'  part  of 
the  trust  known  as  the  'Standard  Oil  Trust,' 
and  that  many  such  corporations,  in  pursu- 
ance of  such  agreement  and  trust,  became  a 
member  and  part  of  said  'Standard  Oil  Trust' 
The  corporations,  partnerahips,  firms,  indi- 
viduals, and  corporations  formed  In  pursu- 
ance of  the  agreement  mentioned  agreed  to 
transfer  and  assign,  and  did  transfer  and  as- 
sign, all  their  stock  to  nine  trustees  of  the 
'Standard  Oil  Trust,'  to  be  held  by  said  trus- 
tees indefinitely.  That  the  said  corporations, 
partnerships,  firms,  and  individuals  agreed 
that  nine  trustees  should  be  appointed  to  take 
charge  of,  control,  and  operate  the  affairs  of 
the  'Standard  Oil  Trust,'  and  that  a  certain 
number  of  trustees  should  be  elected  annually 
after  the  election  of  the  original  trustees. 
That  said  trustees  were  required,  empowered, 
and  authorized  to  issue  trust  certificates  to 
said  corporations,  partnerships,  firms,  and 
individuals  In  consideration  for  their  said 
stock  delivered  and  transferred  to  said  trus- 
tees. That  the  value  of  said  trust  certificates 
so  issued  amounted  to  many  millions  of  dol- 
lars. That  the  general  office  of  said  'Stand- 
ard Oil  Trust'  should  be  in  New  York  City. 
That  the  meetings  should  be  there  held,  and 
the  trustees  should  l>e  elected  in  New  York 
City,  and  that  the  headquarters  and  general 
offices  of  the  said  nine  trustees  should  be  and 
remain  in  New  York  City.  That  the  said  cor- 
porations, partnerships,  firms,  and  individ- 
uals then  and  there  on  the  2d  of  January, 
1882,  agreed  and  contracted  that  the  'Stand- 
ard Oil  Trust'  should  be  perpetual,  and  that 
it  has  existed  since  said  agreement  and  trust, 
and  that  its  general  offices  and  headquarters 
and  the  general  offices  and  headquarters  of 
the  said  trustees  are  now  situated  and  located 
in  New  York  City,  state  of  New  Yorii,  pur- 
suing and  carrying  out  the  purposes  of  said 
trust,  conspiracy,  combination,  contract,  and 
confederation  as  hereinbefore  detailed  and 
stated.  That  said  trustees  are  now  engaged 
In  carrying  out,  enforcing,  and  executing  the 
terms  and  provisions  of  said  trust,  c(Mnblna- 
tion,  conspiracy,  and  contract  between  said 
corporations,  partnerahips,  firms,  and  individ- 
uals, and  said  'Standard  Oil  Trust*  is  now  in 
full  force  and  effect,  and  have  been,  since  the 
2d  day  of  January,  1882,  controlling,  man- 
aging, and  directing  ninety-five  per  cent  of 
the  capital  invested  in  the  petroleum  Indus- 
try, and  that  the  value  of  said  trust  certifi- 
cates now  In  existence  is  about  $200,000,000. 
That  the  trustees  of  the  'Standard  Oil  Trust' 
now  in  office  are  composed  of  the  following 
named  persons,  to  wit,  John  D.  Rockefeller, 
Henry  M.  Flagler,  William  Rockefeller,  John 
D.  Archbald,  Benjamin  Brewster,  Henry  H. 
Rogers,  and  Wesley  H.  Tilford,  and  that  said 
trustees  are  now  carrying  out,  enforcing,  and 
executing  the  trust  agreement  and  conspiracy 
hereinabove  set  out  That  said  trustees  have 
divided  the  market  for  petroleum  oil  and  Its 
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products  Into  various  subdlvlBioiiB  between 
the  members  of  the  'Standard  Oil  Trust,'  al- 
lotting to  each  corporation,  firm,  member,  or 
Individual  of  said  trust  a  certain  state  or 
states  lu  which  to  hare  the  exclusive  right  to 
sell  petroleum  and  its  products.  That  the 
Waters-Pierce  Oil  Company,  a  corporation 
domiciled  In  the  state  of  Missouri,  has  t>een  al- 
lotted the  market  and  territory  lying  in  the 
states  of  Missouri,  Ariunsas,  Louisiana,  and 
Texas,  and  had  the  exclusive  right  to  sell  pe- 
troleum oil  and  its  products  in  said  states, 
and  that  the  other  members  of  said  'Stand- 
ard Oil  Trust'  are  bound  by  said  trust  not  to 
invade  said  territory  and  sell  therein.  That 
the  Waters-Pierce  Oil  Company  has  the  ex- 
clusive right  under  said  trust  to  sell  petro- 
leum oil  and  its  products  in  Texas,  and  In  Mc- 
Lennan county,  Texas.  That  the  officers  of 
said  Waters-Pierce  Oil  Company  are  as  fol- 
lows: Henty  Clay  Pierce,  president;  Arthur 
M.  Finley,  vice  president;  C.  M.  Adams, 
treasurer;  J.  P.  Gruet,  secretary;  and  E. 
Wells,  auditor;  and  that  Arthur  M.  Finley, 
vice  president,  lives  in  Galveston,  state  of 
Texas.  That  said  trustees  of  the  said  'Stand- 
ard Oil  Trust,'  and  said  officers  of  the  Waters- 
Fierce  Oil  Company,  in  pursuance  of  the 
trust,  agreement,  and  conspiracy  hereinbefore 
set  out,  have  subdivided  Texas  into  four 
grand  divisions  in  which  to  sell  the  oils  of  the 
Waters-Pierce  Oil  Company,  and  have  ap- 
pointed an  agent  for  each  grand  division,  and 
many  local  agents  for  the  various  towns  and 
counties  of  Texas,  and  in  McLennan  county, 
state  of  Texas,  to  sell  their  said  oils.  That 
said  various  local  agents  are  acting  under  the 
supervision,  direction,  and  orders  of  said  trus- 
tees and  said  officers  of  the  said  Waters- 
Pierce  Oil  Company,  and  send  daily  r^>orts 
of  their  said  sales  of  oil  to  said  trustees  and 
officers.  That  William  E.  Hawkins,  among 
many  others.  Is  the  representative  and  local 
agent  In  McLennan  county,  state  of  Texas, 
and  by  agreement  is  acting  with,  conspiring, 
and  confederating  with  said  trustees  of  the 
'Standard  Oil  Trust,'  and  the  said  officers  and 
agents  of  the  Waters-Pierce  Oil  Company,  and 
Is  carrying  out,  enforcing,  and  executing  in 
McLennan  county,  state  of  Texas,  all  the  pro- 
visions, terms,  and  stipulations  of  said  trust, 
conspiracy,  contract,  combination,  and  con- 
federation, and  was  so  doing  on  the  1st  day  of 
October,  1804.  That  on  or  about  October  1, 
1884,  in  McLennan  county,  state  of  Texas,  in 
acrict  pursuance  of  and  In  accordance  with 
said  designs,  agreements,  trusts,  combina- 
tions, conspiracy,  contract,  and  confederation, 
and  to  carry  out  and  execute  said  purposes, 
as  hereinbefore  detailed  and  set  out,  John  D. 
Rockefeller,  Henry  M.  Flagler,  William  Rocke- 
feller, John  D.  Archbald,  Benjamin  Brewster, 
Henty  H.  Rogers,  Wesley  H.  Tilford,  Henry 
Clay  Pierce,  Arthur  M.  Finley,  C.  M.  Adams, 
J.  P.  Gruet,  E.  WelU,  WUllam  Grlce,  E.  T. 
Hathaway,  F.  A.  Austin,  and  William  E. 
Hawkins,  did  unlawfully  agree,  combine,  con- 
spire, and  confederate  with  each  other  and 


among  themselves,  and  with  divers  other  per- 
sons in  McLennan  county,  to  the  grand  jurors 
unknown,  in  a  conspiracy  against  trade,  then 
and  there  creating  a  trust,  by  a  combination 
of  their  capital,  skill,  and  acts  with  each  oth- 
er for  the  purpose,  design,  and  effect  to  cre- 
ate and  carry  out  restrictions  in  trade,  to  wit, 
in  the  manufacture,  production,  sale,  trade, 
and  shipment  of  petroleum,  petroleum  oils, 
all  the  products  of  petroleum,  refined  oils,  11< 
lumlnatlng  and  lubricating  oils,  the  same  be 
ing  articles  of  trade  and  commercial  commod- 
ities, by  keeping  the  price  of  said  oils  at  a 
certain  price  per  gallon,  or  at  a  certain  price, 
as  otherwise  sold,  which  price  was  far  above 
the  true  market  price  of  said  oils;  and  for 
the  purpose  and  effect  to  prevent  competi- 
tion In  the  manufacture,  production,  sale, 
trade,  and  shipment  of  petroleum,  petroleum 
oils,  all  the  products  of  petroleum,  refined 
oils,  illuminating  and  lubricating  oils,  and  to 
limit  and  reduce  the  production  of  said  prod- 
ucts, and  to  raise  the  price  thereof  above  the 
true  market  value,  and  to  cause  the  same  to 
be  purchased  by  the  actual  consumers  at  a 
great  price  above  the  true  market  value,  and 
to  prevent  competition  in  the  manufacture, 
production,  sale,  trade,  and  shipment  of  pe- 
troleum, petroleum  oils,  all  their  products,  re- 
fined oils.  Illuminating  and  lubricating  oils, 
the  same  being  commercial  commodities  and 
products  of  prime  necessity  to  the  people; 
and  for  the  purpose  and  effect  to  fix  at  a  cer- 
tain standard  and  figure  the  price  of  petro- 
leum, petroleum  oils,  their  products,  refined 
oils,  illuminating  and  lubricating  oils,  where- 
by the  prices  thereof  were  and  are  estab- 
lished and  fixed  In  the  said  county  of  McLen- 
nan, state  of  Texas,  at  a  fictitious  value, 
greatly  in  excess  of  the  true  market  value; 
and  did  then  and  there  unlawfully  make 
and  enter  into  a  trust,  combination,  contract, 
agreement,  obligation,  and  conspiracy,  and 
did  unlawfully  agree,  combine,  conspire,  con- 
federate, and  engage  with  each  other,  that 
they  would  not  manufacture,  produce,  sell, 
trade,  and  ship  petroleum,  petroleum  oils, 
their  products,  refined  oils.  Illuminating  and 
lubricating  oils  below  a  certain  price  in  Mc- 
Lennan county,  state  of  Texas,  which  price 
was  and  is  far  above  the  true  market  value 
of  said  products,  and  that  would  fix  (and  did 
fix)  and  keep  the  price  of  said  oils,  in  said 
county  and  in  said  state,  at  a  certain  price 
and  graduated  figure;  and  that  for  the  pur- 
poses of  establishing  the  prices  of  said  oils, 
and  to  preclude  and  destroy  free  and  unre- 
stricted competition  In  the  manufacture,  pro- 
duction, sale,  trade,  and  shipment  of  petro- 
leum. Its  products,  refined  oils.  Illuminating 
oils,  and  lubricating  oils,  all  the  said  above- 
named  persoas  agreed  to  pool,  combine,  and 
unite  their  interests,  in  the  manufacture,  pro- 
duction, sale,  trade,  and  shipment  of  said 
products  and  oils,  so  that  the  price  thereof 
woald  be  affected  and  fixed  at  a  certain  fig- 
ure; and  the  prices  of  said  oils  were  affected 
and  fixed  at  a  certain  figure,  and  free  and  un- 
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restricted  competition  In  said  oils,  products, 
and  articles  of  trade  'was  prevented  and  de- 
stroyed. That  tbe  prices  of  said  oils  were 
fixed  and  estabilstied,  and  free  and  unrestrict- 
ed competition  prevented  in  the  following 
manner,  to  wit:  All  of  said  above-named  per- 
sons, in  connection  with  divers  other  persons, 
to  the  grand  Jurors  unlcnown,  would  bring 
their  oils  into  tbe  various  towns  of  Texas,  and 
into  McLennan  county,  state  of  Texas,  and 
where  they  found  competition  in  the  sale  of 
their  oils  would  Immediately  cut  prices  far 
below  a  profitable  selling  price,  and  would 
not  sell  their  oils  to  any  dealer  who  would 
not  agree  not  to  purchase  any  competitive 
oils,  and  by  reason  of  their  immense  power, 
wealth,  fortunes,  trusts,  mutual  combinations, 
and  monopolies  keep  said  prices  at  said  un- 
profitable figures  until  all  competition  had 
been  crushed  and  destroyed,  and  all  competi- 
tors had  fled  the  market  and  towns  of  said 
state  and  McLennan  county,  when  they  would 
raise  the  prices  of  their  oils  far  above  the 
true  and  honest  market  prices,  and  exact  un- 
reasonable and  exorbitant  prices  from  the  ac- 
tual consumers,  and  then  and  there  keep  fixed 
and  established  said  prices.  That  in  the  man- 
ner, by  the  methods,  and  through  the  trusts 
hereinbefore  described  the  said  persons  have 
carried  restrictions  in  trade,  increased  the 
price  of  petroleum,  its  products  and  oils,  and 
tiave  destroyed  competition  in  the  manufac- 
ture, sale,  and  transportation  of  oils,  and  have 
fixed  the  prices  of  oils  as  a  standard  figure, 
so  as  to  control  the  price  thereof  to  the  public, 
and  have  pooled,  combined,  and  united  their 
Interests  in  the  manufacture,  sale,  and  trans- 
portation of  oils  in  such  a  manner  as  to  af- 
fect the  price  thereof,  and  have  greatly  in- 
creased the  prices  of  oils  to  tbe  people  in  Mc- 
Lennan county,  state  of  Texas.  Tliat  the 
Waters-Pierce  Oil  Company,  acting  with  said 
trust,  controls  and  manages  99  per  cent,  of  tlie 
oil  business  of  Texas,  and  tliat  said  business 
amounts  to  half  a  million  barrels  annually. 
Against  the  peace  and  aignity  of  the  scare." 

This  Indictment  was  framed  under  tbe  act 
of  March  30,  1889.  The  clause  of  said  act 
onder  which  it  was  framed  reads  as  follows; 
"Art  081.  Any  violation  of  either  or  all  the 
provisions  of  this  law  shall  be  and  is  hereby 
declared  a  conspiracy  against  trade  and  any 
person  who  may  be  or  who  may  become  en- 
gaged In  any  such  conspiracy  or  take  part 
therein,  or  aid  or  advise  in  its  commission, 
or  who  shall,  as  principal,  manager,  director, 
agent,  servant  or  employe,  or  In  any  other 
capacity,  knowingly  carry  out  any  of  the  stip- 
ulations, purposes,  prices,  rates,  or  orders 
thereunder  or  In  pursuance  thereof,  shall  be 
punished  by  fine  not  less  than  fifty  dollars 
nor  more  than  five  thousand  dollars,  and  by 
Imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  ten  years,  or  by  ei- 
ther such  fine  or  imprisonment.  E}ach  day 
during  a  violation  of  this  provision  shall  con- 
stitute a  separate  offense."  See  Pen.  Code 
1895,  art.  t>81.    This  act,  according  to  tbe  cou- 


structioD  we  place  up<m  it,  constitutes  two 
distinct  characters  of  offenses.  The  first  poiv 
tion  thereof  makes  all  persons  who  may  be 
or  may  become  engaged  in  a  conspiracy 
against  trade,  or  who  take  a  part  there- 
in, or  aid  or  advise  In  its  commission,  of- 
fenders. Tbe  latter  portion  of  said  act  makes 
those  criminal  who  shall,  as  principals,  man- 
agers, directors,  agents,  servants,  or  em- 
ployes, or  in  any  other  capacity,  knowingly 
carry  out  any  of  the  stipulations,  purposes, 
prices,  rates,  or  orders  thereunder,  or  In  pur- 
suance thereof;  that  is,  two  or  more  persona 
may  enter  into  a  conspiracy  against  trade,  and 
become  liable  thereunder  criminally,  and  oth- 
ers, after  the  conspiracy  has  been  formed, 
may  enter  into  said  conspiracy,  and  become 
amenable  as  co-conspirators  with  those  orig- 
inally forming  tbe  trust  or  combination;  and, 
after  a  conspiracy  against  trade  has  been 
formed,  any  person,  though  not  himself  a 
conspirator,  if  he  shall  as  principal,  manager, 
director,  agent,  servant,  or  employe,  carry 
out  tbe  purposes,  prices,  rates,  or  orders  of 
such  conspiracy,  then  be  becomes  a  violator 
of  this  statute.  But  it  will  be  noted  tbat,  in 
order  for  the  latter  to  become  amenable,  be 
must  knowingly  serve  the  trust  In  one  of  the 
capacities  mentioned;  that  is,  he  must  know 
that  the  trust  or  conspiracy  against  trade  has 
been  formed,  and  with  such  knowledge  he 
must  serve  the  trust  in  some  capacity  In 
carrying  out  its  purposes,— that  is,  he  may  be 
a  conspirator,  and  then  he  may  serve  tbe 
trust  in  the  capacity  of  an  agent  or  servant; 
and  in  such  case  an'  indictment  charging  him 
simply  as  a  conspirator,  with  proof  tliat  he 
was  such,  would  be  maintained,  notwitli- 
Btanding  the  evidence  also  showed  that  be 
was  an  agent  or  servant  of  the  company.  In 
the  case  at  bar  it  will  be  noted  that  there  Is 
no  count  that  charges  appellant  as  an  agent. 
All  charge  that  he  was  a  party  to  tbe  con- 
spiracy, either  as  an  original  party  or  one 
who  attached  himself  to  it  after  Its  forma- 
tion. This  being  the  case,  to  sustain  this 
conviction  the  proof  must  show  that  he  was 
an  original  party  to  the  conspiracy,  or  that 
he  joined  it  atter  its  formation.  Proof  thai 
he  was  an  agent  would  not  be  sufficient,  un- 
less it  went  further,  and  showed  that  he 
knew  of  the  conspiracy.  In  order  to  convict 
a  person  of  being  an  agent  of  a  conspiracy, 
such  as  described  in  the  statute,  the  indict- 
ment must  allege  that  fact,  and  must  also 
allege  that  he  knew  of  the  conspiracy.  Up- 
on the  trial  of  this  case,  all  proof  which 
tended  to  show  the  agency  of  appellant  was 
absolutely  worthless  without  the  further 
proof  that  he  knew  of  the  conspiracy.  Th" 
statement  of  facts  contains  a  little  over  200 
pages  of  typewritten  matter,  and  we  have 
given  the  same  a  thorough  examination,  and 
there  is  no  evidence  showing  that  tbe  defend- 
ant was  one  of  the  original  conspirators  com- 
posing tbe  trust,  or  that  he  afterwards  enter- 
ed into  and  Joined  said  conspiracy. 
The  sixth  count  in  said  indictment  charges 
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John  D.  Rockefeller,  Henry  M.  Flagler,  WU- 
Uam  RockefeUer,  John  D.  Archbald,  Benja- 
min Brewster,  Henry  H.  Rogers,  Wesley  H. 
'Xilford  08  being  the  tmstees  of  tbe  Standard 
Oil  Trust,  now  carrying  out  the  provisions  of 
said  trust.  It  alleges  that  39  corporatlonF, 
partnerships,  firms,  etc.,  went  Into  and  com- 
pose said  trust,  and  that  It  was  formed  In  the 
year  18S2,  and  still  continues;  that  the  Wa- 
ters-Pierce on  Company,  a  corporation  of  the 
state  of  Missouri,  was  one  of  the  qorpora- 
tions  that  entered  Into  said  trust  and  formed 
a  part  thereof;  and  that  Henry  Clay  Pierce 
is  president,  Arthur  M.  Finley,  vice  presi- 
dent, C.  M.  Adams,  treasurer,  J.  P.  Omet, 
secretary,  and  E.  Wells,  auditor.  And  It  fur- 
ther charged  that  John  D.  Rockefeller,  Hen- 
ry M.  Flagler,  William  Rockefeller,  John  D. 
Archbald,  Benjamin  Brewster,  Henry  H. 
Rogers,  Wesley  H.  Tllford,  Henry  Clay 
Pierce,  Arthur  M.  Finley,  C.  M.  Adams,  J.  P. 
Gruet,  and  E.  Wells  (the  same  parties  alleged 
to  compose  the  Standard  Oil  Trust  and  the 
Waters-Pierce  Oil  Co.),  together  with  Wil- 
liam Grlce,  E.  T.  Hathaway,  F.  A.  Austin,  and 
William  E.  Hawkins,— the  first  three  dlTislon 
agents  in  Texas  of  the  Waters-Pierce  Oil 
Company,  and  the  latter,  William  E.  Haw- 
kins, the  local  agent  of  said  Waters-Pierce 
Oil  Company  in  Mdiennan  county, — did  un- 
lawfully combine,  conspire,  and  confederate 
with  each  other  and  among  themselves,  and 
with  divers  other  persons  In  McLennan  coun- 
ty, Texas,  to  the  grand  Jurors  unknown.  In 
a  conspiracy  against  trade,  etc.;  that  is,  it 
would  ai^ear  that  the  conspiracy  is  charged 
to  have  been  entered  into  between  the  trus- 
tees of  the  Standard  Oil  Trust  and  the  of- 
ficers of  the  Waters-Pierce  Oil  Company  and 
three  of  the  division  agents  in  Texas  and  one 
of  the  local  agents,  to  wit,  William  B.  Haw- 
kins, of  McLennan  county.  There  is  some 
proof  in  the  record  to  the  effect  that  the 
trust  was  formed  as  early  as  1882,  between 
some  39  corporations,  firms.  Individuals,  and 
partnerships,  and  that  the  first  seven  named 
conspirators  were  the  trustees  of  said  trust 
or  ccHnbfaie  which  was  known  as  the  "Stand- 
ard Oil  Trust";  and  there  is  some  proof  in 
the  record  that  the  Waters-Pierce  Oil  Com- 
pany was  a  party  to  said  trust.  But,  aside 
from  the  fact  that  E.  T.  Hathaway  was  tho 
agent  of  the  Waters-Pierce  Oil  Company  lu 
Texas,  we  fall  to  find  any  evidence  in  the 
record  that  he  was  one  of  the  original  con- 
spirators, or  that  be  entered  Into  the  con- 
spiracy at  any  time  after  it  was  formed.  Of 
course,  as  stated  before,  the  fact  that  he  was 
an  agent.  If  the  proof  went  further,  and 
showed  that  he  was  also  a  party  to  the  con- 
spiracy, would  not  absolve  him  from  amena- 
bility to  the  law.  We  will  notice  those  por- 
tions of  the  record  which  refer  to  Hathaway. 
Hiram  Brooks,  witness  for  the  state,  testified 
that  he  lived  in  Denison,  Tex.;  that  he  knew 
defendant  Hathaway,  and  that  he  was  known 
as  the  agent  of  the  Waters-Pierce  Oil  Com- 
pany in  Denlaon;   thut  he  did  not  rememb*>r 


eyer  to  have  had  any  conversation  with  the 
defendant  about  the  oU  business  to  amount 
to  anything  in  particular.  Had  purchased  oil 
from  him  or  his  agents.  Have  had  no  con- 
versation directly  with  him.  Have  talked 
with  Mr.  Hathaway.  J.  M.  Cullers,  witness 
for  the  state,  testified:  "That  he  lived  at 
Sherman,  Texas.  Was  acquainted  with  the  de^ 
fendant  Hathaway,  and  had  known  him  for 
10  or  16  years.  He  has  been  engaged  in  the 
oil  business,  and  was  agent  for  the  Waterv- 
Plerce  Oil  Company,  prior  to  November,  x804; 
that  is,  division  agent.  Do  not  know  the  ex- 
tent of  his  authority.  Did  not  purchase  aO 
from  Hathaway,  but  from  the  local  agent  lo 
Sherman.  Would  send  orders  to  the  local 
agent  at  Sherman,  and  it  would  be  filled  from 
the  depot  there.  Stratton  is  the  local  agent 
at  Sherman.  We  got  the  profit  allowed  Job- 
bers of  two  cents  per  gallon.  That  the  oil 
was  billed  to  them  at  the  price  they  were 
Belling  to  the  general  trade,  and  the  invoice 
was  furnished  from  Denison  by  Mr.  Hath- 
away, with  the  number  of  gallons  bought. 
At  the  end  of  the  month  a  statement  of  the 
account,  less  two  cents  a  gallon  on  what 
had  been  bought,  was  sent  us.  Hathaway 
did  not  furnish  us  any  price  list  at  which  oil 
should  be  sold  in  case  competing  companies 
came  into  the  market"  A.  W.  Clem,  witness 
for  the  state,  testified  that  he  met  Hathaway 
in  the  spring  of  1894;  that  Hathaway  aid 
not  know  that  he  (Clem)  was  an  agent  of 
the  Waters-Pierce  Oil  Company;  that  the  d<r- 
fendant  had  charge  of  the  northern  division 
of  the  Waters-Pierce  Oil  Company  with  head- 
quarters at  Denison.  This  was  In  effect  all 
the  testimony  offered  by  the  state  concerning 
the  appellant,  Hathaway.  We  quote  from 
the  testimony  of  B.  T.  Hathaway  given  In 
chief,  as  follows:  "My  name  is  E.  T.  Hath- 
away. I  reside  at  Denison,  Texas,  and  have 
resided  there  since  1878.  I  have  resided  fn 
Texas  since  1878,  and  my  present  position  is 
agent  for  the  Waters-Pierce  Oil  Company.  I 
have  been  such  agent  since  June  of  1878. 
The  Waters-Pierce  Oil  Company  did  business 
in  Texas  prior  to  1878,  but  not  under  its  cor- 
porate name.  Waters,  Pierce  &  Co.  did  bosl- 
mess  prior  to  that  time.  They  were  incorpo- 
rated in  1878  and  continued  the  business  of 
selling  oil.  I  do  not  know  John  D.  Rockefell- 
er, nor  Henry  M.  Flagler,  nor  Wm.  Rocke- 
feller, nor  John  D.  Archbald,  nor  Benjamin 
Brevrater,  nor  Henry  H.  Rogers,  nor  Wesley 
H.  Tllford.  I  never  had  any  connection  with 
any  of  these  gentlemen,  directly  or  indirect- 
ly. I  never  had  a  letter  from  them  or  eltlier 
of  them,  or  instructions  from  either  of  them. 
I  was  employed  by  the  Waters-Pierce  OH 
Company,  and  that  company  pays  me.  My 
present  salary  aa  agent  and  employ^  is  $2,700 
per  annum.  I  knew  W.  E.  Hawkins.  I  nev- 
er had  any  dealings  with  Hawkins  in  Mc^ 
Lennan  county,  or  anywhere  else  of  any 
character  or  nature.  I  never  sold  any  oil  fn 
Mclennan  county.  I  own  no  stock  In  the 
Waters-Pierce  Oil  Company,  nor  do  I  own  any 
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stock  in  the  Standard  Oil  TniBt,  nor  did  I 
ever  own  any  stock  in  eltlier  company.  I 
know  nothing  about  the  Standard  Oil  Trust 
I  am  simply  an  agent  on  salary.  I  never 
knew  of  any  combination  t)etween  the  Wa- 
ters-Pierce on  Company  and  the  Standard 
Oil  Trust,  or  the  officers  of  either  of  them.  I 
never  did  any  act  knowingly  and  within  my 
knowledge  in  the  furtherance  of  the  Stand- 
ard Oil  Trust,  or  any  conspiracy  of  that  kind 
with  trade,  in  restriction  of  trade.  The  oil 
that  I  sold  came  from  St.  Louis.  It  is 
brought  in  from  St.  Louis,  state  of  Missouri, 
and  sold  In  Texas  In  unbroken  packages; 
that  is,  It  Is  brought  in  tank  cars  as  well  as 
in  barrels  and  cases,  and  sold  in  those  tiar- 
rels  and  cases.  It  is  kept  in  stock  until  It  Is 
sold.  I  know  nothing  whatever  about  the 
management  of  the  Waters-Pierce  Oil  Com- 
pany at  St  Louis." 

It  will  be  seen  tliat  the  state,  by  its  testi- 
mony, failed  to  reach  defendant  with  any 
evidence  even  tending  to  show  that  he  was 
an  original  conspirator,  or  that  he  entered  in- 
to a  conspiracy  in  restraint  of  trade,  wliich, 
of  course,  would  apprehend  that  be  had  full 
knowledge  of  the  object  and  purpose  of  such 
conspiracy,  and  Its  plan  of  operations.  And 
when  we  come  to  consider  bis  testimony,  bis 
evidence  shows  that  bis  only  connection  with 
the  alleged  trust,  was  as  agent  and  employ^ 
of  the  Waters-Pierce  Oil  Company  at  a 
stipulated  salary  of  $2,700  a  year.  A  great 
deal  of  evidence  is  presented  in  this  record, 
showing  the  method  of  dealing  on  the  pan 
of  the  Waters-Pierce  OH  Company  at  vari- 
ous points  In  the  state  of  Texas;  but  it  is  re- 
markable that  this  testimony  is,  for  the  most 
part  at  other  points  and  in  other  divisions 
than  that  allotted  to  the  defendant  Hatha- 
way. And  there  is  no  proof  furnished  in  the 
record  that  brings  him  In  contact  with  any 
of  the  methods  pursued  by  said  trust  which 
is  obnoxious  to  the  provisions  of  the  statute 
in  question.  Certainly  there  Is  no  testimony 
of  any  connection  on  his  part,  or  that  he  had 
anything  to  do  with  the  oil  trade  in  Mc- 
Lennan county.  McLennan  county  was  in 
another  and  distinct  division,  and  not  under 
his  management  or  control.  Not  only  does 
the  state  fall  to  furnish  any  affirmative  pi-oof 
bringing  him  In  contact  with  the  transactions 
of  Grice  and  Hawkins  In  McClennan  county, 
but  by  his  own  testimony  he  negatives  the 
proposition  that  he  had  anything  whatever 
to  do  with  the  oil  trade  or  with  cutting  rates 
on  oil  In  McLennan  county.  Quoting  from 
his  testimony,  he  says:  "I  never  had  any 
dealing  with  Hawkins  in  Mclennan  county, 
or  anywhere  else,  of  any  character  or  na- 
ture. I  never  sold  any  oil  In  Mcl^nn.in 
county."  Of  course,  If  there  was  testimony 
in  this  case  showing  ttiat  he  was  one  of  the 
original  conspirators,  or  that  be  entered  into 
a  conspiracy  after  it  had  been  formed,  be 
might  be  affected  by  tbe  acts  of  the  agents 
of  the  said  trust  In  McLennan  county.  But, 
as  we  have  seen,  there  is  no  such  testimony. 


If  be  had  been  indicted  as  an  agent  for  some 
act  done  in  McLennan  county,  the  proof 
would  not  have  sustained  the  accusation,  be- 
cause there  is  no  testimony  that  he  acted  as 
such  agent  or  In  conjunction  with  any  ag-ant 
of  the  trust  In  McLennan  county;  nor  is 
there  any  evidence  tending  to  show  that  be 
advised,  aided,  or  encouraged  any  man  in 
Texas,  or  anywhere  else,  to  enter  into  this 
conspiracy,  or  to  act  as  an  agent  therefor. 
If  appellant  had  acted  as  an  agent  for  the 
conspiracy,  with  full  knowledge  of  its  pur- 
poses, and  proof  had  been  made  of  this  fact, 
be  could  not  be  convicted  under  the  allega- 
tions of  this  Indictment  To  hold  him  re- 
sponsible as  an  agent,  the  indictment  must 
allege  the  fact  that  he  knew  of  the  conspiracy 
and  its  purposes.  See  State  v.  Stalls,  37 
Tex.  440;  Pressler  v.  State,  13  Tex.  App.  95; 
Hunter  v.  State,  18  Tex.  App.  444. 

2.  As  we  have  seen,  there  is  no  count  iu 
the  indictment  charging  appellant  as  prin- 
cipal, manager,  director,  agent,  servant,  (ir 
employ^,  or  that  he  in  any  capacity  acted  for 
said  trust,  and  knowingly  carried  out  any 
of  the  purxtoses,  stipulations,  prices,  rates,  or 
orders  thereunder,  or  in  pursuance  thereof. 
And  if  there  had  been  ever  so  much  proof  ou 
this  subject,  the  conviction  could  not  have 
been  sustained.  However,  tbe  learned  Judge 
who  tried  this  case  seems  to  have  proceeded 
upon  this  Idea,  as  is  demonstrated  from  the 
following  portion  of  his  charge,  which  is 
quoted,  as  follows:  "And  If  you  further  be- 
lieve from  the  evidence  that  at  said  laat- 
mentioned  time— that  is,  within  tliree  years 
next  preceding  November  21,  1894— either  of 
tbe  defendants  William  Grlce  or  William  K. 
Hawkins  was  then  and  there  the  agent  of 
said  WatetB-Plerce  Oil  Co.,  and  as  such 
agent  was  at  said  time  engaged  in  knowlngly 
carrying  out  in  McLennan  county  any  and 
all  of  the  provisions,  terms,  and  purposes  of 
said  agreement  and  combination  so  entered 
Into  by  the  said  Waters-Pierce  Oil  Co.  (if 
any)  as  aforesaid,  and  you  further  find  that 
at  said  time  this  defendant  B.  T.  Hathaway 
was  also  agent  of  said  Waters-Pierce  Oil  Co.. 
and  as  such  was  at  the  same  time  engaged  as 
such  agent  in  knowingly  carrying  out  and 
maintaining  the  purposes,  provisions,  and 
terms  of  said  agreement  by  the  Waters- 
Pierce  Oil  Co.  on  January  2,  18S2,  as  herein- 
before mentioned  (if  any),  anywhere  within 
the  state  of  Texas,  then.  If  you  so  believe 
beyond  a  reasonable  doubt  you  will  find  the 
said  defendant  B.  T.  Hathaway  guilty  as 
charged  in  the  Indictment,  and  assess  his 
punishment  as  hereinbefore  stated.  And  in 
this  connection  you  are  charged  that  it  is 
wholly  immaterial  whether  or  not  he,  the 
said  B.  T.  Hathaway,  was  at  any  time  in 
McLennan  county.  You  are  further  charged 
that  the  contract  offered  In  evidence,  \Iated 
January  2,  1882,  also  the  supplemental  agree- 
ment dated  January  4,  1882,  and  which  Is 
designated  as  the  'Standard  Oil  Trust  Agree- 
ment' Includes  not  only  the  corporations,  in 
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dlviduals,  firms,  partnerships,  and  associa- 
tions of  persons  therein  mentioned,  but  all 
persons  acting  for  or  in  connection  with 
said  corporations,  firms,  partnerships,  indi- 
viduals, or  associations  of  persona,  whether 
they  be  acting  In  the  capacity  of  officers, 
managers,  directors,  agents,  servants,  or  em- 
ployes, or  in  any  capacity  whatever.  And 
you  are  further  charged  that  said  contract  so 
made  and  entered  into  ni  aforesaid  is  a  com- 
bination, trust,  and  conspiracy  In  tliat  it  'cre- 
ates restrictions  in  trade';  and  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  at  any  time  within  three  years  Immedi- 
ately prior  to  November  21,  1894,  said  con- 
tract was  in  existence  and  In  full  force  and 
effect  as  therein  provided,  and  as  such  was 
then  and  there  being  executed  and  carried 
out  In  the  state  of  Texas,  by  or  through  the 
officers  of  said  Waters-Pierce  Oil  Co.;  and  if 
you  further  find  that  the  purposes  and  pro- 
visions of  said  agreement  was  at  said  time 
being  knowingly  carried  out  and  in  force 
within  the  state  of  Texas  by  tlie  managers, 
agents,  servants,  and  employes  of  said  Wa- 
ters-Pierce Oil  Co.,  Including  this  defendant 
E.  T.  Hathaway;  and  you  further  find  be- 
yond a  reasonable  doubt  that  at  said  time, 
during  the  period  last  mentioned,  the  pur- 
poses and  provisions  of  said  agreement  were 
knowingly  being  carried  out  and  enforced 
in  the  county  of  McLiennan  by  W.  £!■  Haw- 
kins or  William  Orice,  or  any  other  servant 
or  employ^  of  said  Waters-Pierce  Oil  Co.,— 
then  if  you  so  find,  you  should  find  the  de- 
fendant E.  T.  Hathaway  guilty  as  charged 
in  the  indictment,  and  assess  his  punish- 
ment therefor  as  has  hereinbefore  been  di- 
rected." If  there  had  been  a  count  in  the 
Indictment  charging  the  appellant  as  a  serv- 
ant or  agent  of  said  trust  In  McLennan  coun- 
ty, Tex.,  then  the  charge  In  question,  if  It 
had  otherwise  been  a  correct  legal  charge, 
would  have  been  applicable  under  such  indict- 
ment; but  under  the  Indictment  In  this  case 
it  was  wholly  inapplicable,  because,  as  we 
have  seen.  If  convicted  at  all,  he  could  only 
be  convicted  as  a  principal  conspirator.  The 
record  In  this  case  is  exceedingly  meager  of 
any  acts  of  appellant  done  in  his  own  dis- 
trict or  division,  and  such  as  were  there 
discharged  were  purely  and  simply  as  an 
agent  of  the  Waters-Pierce  Oil  Company. 
Whether  he  would  be  indictable  for  said  acts 
In  one  of  the  counties  of  his  own  district  is 
not  the  question  here.  But  the  simple  ques- 
tion is,  does  the  record  show  that  he  was  a 
conspirator,  so  as  to  make  him  guilty  of  some 
act  done  by  the  trust  io  McLennan  county, 
Tez.,  In  restraint  of  trade?  The  record  falls 
to  furnish  us  with  any  evidence  that  would 
fasten  him  to  the  conspiracy,  so  as  to  make 
him  amenable  as  a  conspirator  in  McLennan 
county. 

3.  There  are  some  constitutional  questions - 
raised  in  this  case.  Some  of  the  questions 
have  been  ttefore  our  supreme  court,  and  it 
has  been  decided  by  that  tribunal  that  the 


law  in  question  Is  constitutional.  It  Is  claim- 
ed by  the  appellant,  however,  that  the  decialoa 
is  obiter,  and,  moreover,  that  the  decision  of 
the  question  by  that  tribunal  is  not  binding 
upon  us.  While  the  presumption  will  be  in- 
dulged that  the  decision  of  the  supreme  court 
is  correct,  yet  a  discussion  and  decision  of 
the  question,  in  the  view  we  have  taken,  is 
not  necessary  in  determining  this  case.  This 
question  has  been  liefore  the  supreme  court 
In  the  following  cases:  Association  v.  Houck 
(Tex.  Civ.  App.)  27  S.  W.  696;  Houck  v.  As- 
soclaUon,  88  Tex.  184.  80  &  W.  aS9;  Coal 
Co.  V.  Lawson  (Tex.  Sup.)  34  S.  W.  919,  and 
Welch  V.  Windmill  Co.  (recently  decided)  30 
S.  W.  71.  Because  the  court  charged  on  a 
phase  of  the  case  not  supi)orted  by  any  alle- 
gation in  the  indictment,  and  because  the 
evidence  wholly  falls  to  sustain  this  verdict, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


LEACH  V.  STATE. 

(Court  of  Crlmiiial  Appeals  of  Texas.    June  26, 

1896.) 

MVMICIPAL   COORTB  —  JUKISDICTIOK  —  CONSTITU- 
TIONAL Law. 

1.  Under  Const,  art.  Q,  {  1,  declaring  that 
the  "judicial  power  of  this  state"  shall  be  vest- 
ed in  certain  named  courts,  "and  in  such  others 
as  may  be  provided  by  law,"  the  legislature 
cannot  give  a  municipal  court,  created  as  an 
incident  to  a  municipal  corporation,  jurisdic- 
tion concurrent  with  a  state  court  over  viola- 
tioDS  of  state  laws, 

2.  Under  Const,  art.  6,  J  12,  providing  that 
the  "style  of  all  writs  and  process  shall  be, 
'The  State  of  Texas,'  and  all  prosecutions 
shall  be  carried  on  in  the  name  and  by  the  au- 
thority of  the  state  of  Texas,  and  shall  con- 
clude 'against  the  peace  and  dignity  of  t&e 
state,' "  a  court  cannot  be  authorized  to  carry 
on  criminal  prosecutions  for  violations  of  state 
laws  under  process  having  the  style  of  "The 
City  of  F.,"  and  running  m  the  name  and  by 
the  authority  of,  and  concluding  against  the 
peace  and  dignity  of,  "the  city  of  F." 

3.  A  court  cannot  be  given  concurrent  ju- 
risdiction over  ofifenses  against  the  state  with- 
out allowing  an  appeal  from  its  judgments,  as 
allowed  by  the  constitution,  from  the  judg- 
ments of  the  other  courts  having  jurisdiction 
over  such  offenses. 

Appeal  from  Tarrant  county  court;  George 
W.  Armstrong,  Judge. 

Elmer  Leach  appeals  from  a  conviction. 
Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
in  the  county  court  of  Tarrant  county  of 
carrying  on  and  about  bis  person  a  pistol. 
He  had  been  previously  convicted  for  the 
same  offense  in  the  city  court  of  Ft.  Worth, 
and,  in  bar  of  the  prosecution  In  the  county 
court,  pleaded  the  conviction  had  in  the  city 
court.  The  plea  of  Jeopardy  was  over- 
ruled, and  the  action  of  the  court  in  this 
respect  Is  presented  as  the  only  question 
for  our  decision  In  this  case.  The  question 
Is,  did  the  legislature  have  the  authority  to 
confer  upon  the  city  court  of  Ft.  Worth  ju- 
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itodlctlon  to  try  acta  violatlye  of  the  crtm- 
Inal  laws  of  the  state  of  Tezaa?  By  tbe 
act  of  March  20,  1889,  a  special  charter  was 
granted  the  city  of  Ft  Worth,  and  among 
other  things  said  charter  provided  that  the 
Judicial  power  of  said  city  be  vested  In  a 
court  known  as  the  "Ft  Worth  City  Court," 
presided  over  by  a  Judge  to  be  known  as 
tbe  "City  Judge,"  and  given  criminal  Juris- 
diction as  follows:  "(1)  To  try  and  punish 
all  misdemeanors  over  which  the  recorder's 
court  of  Ft  Worth  now  has  Jurisdictloa 
(2)  To  try,  determine,  and  punish  all  mis- 
demeanors arising  under  the  provisions  of 
this  charter;  to  have  concurrent  Jurisdiction 
with  the  state  courts  over  all  misdemeanors 
against  the  laws  of  the  state,  committed 
within  the  city  limits,  except  theft,  swind- 
ling, aggravated  assault,  aggravated  assault 
and  battery,  keepers  or  elhibitors  of  sacb 
games  as  are  prohibited  by  law,  and  mat- 
ters Involving  official  misconduct;  and  to 
have  exclusive  Jurisdiction  over  any  viola- 
tion of  the  Sunday  laws,  between  the  hours 
of  twelve  o'clock  Saturday  night  and  nine 
o'clock  Sunday  morning,  and  between  the 
hours  of  four  o'clock  p.  m.  Sunday  and 
twelve  o'clock  Sunday  night"  Civil  Juris- 
diction was  prohibited  this  court,  except  in 
the  forfeiture  and  collection  of  bonds.  Sec- 
tion 28  of  said  charter  provides  that  "all 
process  of  said  court  shall  run  in  the  name 
and  by  the  authority  of  the  city  of  Ft 
Worth,  and  shall  conclude,  against  the  peace 
and  dignity  of  the  city.  •  ♦  ♦  The  style 
of  process  shall  be  The  City  of  Ft  Worth." 
Section  31  provides,  "No  appeal  shall  lie 
from  this  court  unless  the  fine  Is  twenty 
dollars  or  more,  and  then  only  to  the  court 
of  appeals."  In  so  far  as  the  charter  sought 
to  confer  exclusive  Jurisdiction  of  state 
cases  upon  said  city  court,  it  was  held  In 
Ginnochlo's  Case,  80  Tex.  App.  584,  18  S. 
W.  82,  that  said  charter  was  void,  and  It 
was  further  held  that  the  legislature  had 
no  authority  to  divest  the  Justice  court  of 
the  power  and  Jurisdiction  conferred  upon 
it  by  the  constitution.  The  question  of  the 
authority  of  the  legislature  to  confer  upon 
said  city  court  Jurisdiction  concurrent  with 
state  courts,  over  violations  of  tbe  state 
laws,  was  not  discussed  In  that  case,  but 
was  expressly  pretermitted.  Section  1,  art 
5,  of  the  constitution,  ordains  that  "the  Ju- 
dicial power  of  this  state  shall  be  vested  In 
one  supreme  court  and  courts  of  civil  ap- 
peals, in  courts  of  ctimlnal  appeals,  In  dis- 
trict courts,  in  county  courts,  in  commis- 
sioners' courts,  in  courts  of  Justices  of  the 
peace,  and  in  such  other  courts  as  may  be 
provided  by  law.  •  •  •  The  legislature 
may  establish  such  other  courts  as  it  may 
deem  necessary,  and  prescribe  the  Jurisdic- 
tion and  organization  thereof,  and  may  con- 
form the  Jurisdiction  of  the  district  and 
other  inferior  courts  thereto."  Section  16  of 
this  article  confers  upon  the  county  court 
original   Jurisdiction   of  all    misdemeanora, 


except  those  Inyolvlng  ofBclal  misconduct, 
and  those  in  which  exclusive  original  Ju- 
risdiction is  given  to  the  Justice  court  Sec- 
tion 19  of  said  article  confers  Jurisdiction 
upon  the  Justice  court,  in  criminal  matters, 
of  all  cases  where  the  penalty  or  fine  im- 
posed by  law  may  not  exceed  $200,  with 
right  of  appeal  from  the  Judgment  in  said 
court  In  all  criminal  cases,  without  refer- 
ence to  the  amount  of  the  fine  imposed  in 
said  court  Section  22  of  the  said  article 
provides  that  the  legislature  may,  by  local 
or  general  law.  Increase  or  diminish  or  diange 
the  civil  and  criminal  Jurisdiction  of  the  county 
court 

The  powers  of  the  legisIatlTe,  Judicial,  and 
executive  departments  of  the  government  of 
this  state  are  each,  by  article  2  of  the  con- 
stitution, protected  from  encroachment  by 
one  upon  the  others,  and  the  powers  con- 
ferred upon  each  cannot  'be  infringed  or 
abrogated  by  either  or  both  of  the  co-ordi- 
nate branches  of  the  government  It  is  not 
necessary  to  discuss  this  question.  It  is  a 
plain,  positive  provision  of  the  constitution. 
In  framing  the  provisions  of  article  6,  "It 
was  the  object  of  the  framers  of  the  consti- 
tution to  mark  out  a  complete  Judicial  sys- 
tem, defining  generally  the  province  of  each 
of  the  courts  by  reference  to  the  objects 
confided  to  the  action  of  each,  and  the  re- 
lation of  each  to  the  others.  Such  a  system 
cannot  be  changed  by  action  of  the  legisla- 
tive department  except  when  the  power  to 
make  the  change  is  conferred  by  the  con- 
stitution Itself."  Ex  parte  Towles,  48  Tex. 
414;  Bx  parte  Glnnochio,  30  Tex.  App.  684, 
18  S.  W.  82;  Olbson  v.  Templeton,  62  Tex. 
555,  and  authorities  cited.  It  follows,  there- 
fore, that  the  courts  designated  in  article  5 
cannot  be  abrogated  by  legislative  enact- 
ment, because  the  power  has  not  been  con- 
femd  in  the  constitution  to  do  so.  That 
"such  other  courts"  may  be  established  as 
are  deemed  necessary,  their  Jurisdiction  and 
organization  prescribed,  and  the  Jurisdic- 
tion of  the  district  and  other  inferior  courts 
made  to  conform  to  such  changes  in  the  Ju- 
dicial system,  does  not  authorize  the  abro- 
gation of  the  courts  specified  in  article  6. 
The  authority  to  create  additional  courts 
has  reference  to  those  courts  which.  If  cre- 
ated by  the  legislature,  would  constitute  a 
part  of  the  "Judicial  power  of  this  state." 
It  has  no  reference  to  courts  created  as  in- 
cidental to  the  charter  of  a  municipal  cor- 
poration which  has  been  brought  into  ex- 
istence under  the  provisions  of  article  11  of 
the  constitution,  for  it  is  by  virtue  of  this 
article  of  the  constitution  that  municipal 
charters  are  authorized  to  be  created  by  the 
legislature.  The  municipal  court,  being  but 
an  Incident  to  a  municipal  corporation,  can- 
not exist  without  the  corporate  charter. 
Such  courts  are  not  courts,  within  the  con- 
templation of  the  provisions  of  article  6, 
which  provides  for  the  Judicial  system  of 
this  state;    for,  if  so.  they  could  exist  in- 
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dependent  of  fhe  mnnlcipal  cbarter,  and 
exercise  antborlty  as  mnnlcipal  courts  In  tlie 
absence  of  snch  a  cbarter,  and  independent 
of  the  mnnlcipallty.  This  article,  creating 
the  Judicial  system  of  the  state,  has  refer- 
ence to  state  courts,  as  contradlstln^ished 
from  municipal  courts.  If  this  were  not  so, 
the  creation  of  a  municipal  corporation  would 
be  a  necessary  and  prereqnisite  step  to  the 
exercise  of  legislative  authority,  under  ar- 
ticle 6,  in  creating  or  establishing  snch  mu- 
nicipal courts.  This  is  not  the  case.  If  the 
legislature  may  delegate  authority  to  a  mu- 
nicipal court  In  one  town  to  enforce  the 
general  laws  of  the  state,  it  may  do  so  In 
every  town;  and,  if  it  can  confer  authority 
upon  said  conrts  to  take  jurisdiction  of  one 
misdemeanor,  then  it  may  do  so  as  to  all 
this  class  of  offenses.  If  as  to  misdemean- 
ors, then  the  reasoning  would  be  equally 
as  cogent  that  it  could  do  so  as  to  all  felon- 
ies; for  there  is  no  constitutional  objection 
in  the  way  as  to  one  class  of  ofTenses  that 
does  not  obtain  equally  as  to  all  classes  of 
offenses.  If  this  power  can  be  delegated  to 
a  municipal  court  in  matters  appertaining 
to  criminal  cases,  then  it  can  be  so  dele- 
gated with  equal  propriety  to  all  classes  of 
civil  actions;  and  we  should  have  the 
anomalous  condition  of  a  municipal  court 
exercising  concuirent  original  jurisdiction 
In  civil  and  criminal  cases  throughout  the 
state  at  the  same  time  with  district  courts, 
county  courts,  and  justice  courts,  and  also 
at  the  same  time  could  be  made  to  exercise 
appellate  jurisdiction  co-extensive  with  dis- 
trict and  county  courts.  Hence  such  juris- 
diction would  be  original  with  district,  coun- 
ty, and  justice  courts,  and  at  the  same  time 
appellate,  without  conforming  the  jurisdic- 
tion of  the  constitutional  courts  to  that  con- 
ferred upon  the  municipal  courts.  Article 
5,  1 1.  It  la  no  answer  to  this  that  the  leg- 
islature had  not  so  provided,  or  that  it  may 
not  do  so.  If  the  power  be  conceded,  then 
that  body  may,  at  its  option,  exercise  such 
authority;  and.  If  snch  authority  In  law  does 
exist,  the  legislature  could  constitutionally 
and  rightfully  confer  jtirisdlction  upon  them, 
'as  trial  courts,  or  even  appellate  courts,  in 
inferior  appeal  cases,  without  conforming  to 
the  plain  demands  of  the  constitution. 
Again,  if  municipal  conrts  are  instituted  by 
virtue  of,  and  under  the  provisions  of,  ar- 
ticle 5,  then  it  wonld  be  prerequisite  to  their 
creation  that  a  municipal  charter  be  first 
granted,  under  article  11,  else  article  S  could 
not  be  made  operative  so  as  to  authorize 
the  legislature  to  create  said  court  under 
the  general  term,  "snch  other  courts,"  speci- 
fied In  article  5.  This  authority,  as  I  un- 
derstand the  constitution,  does  not  and  can- 
not exist,  and  the  legislature  went  beyond 
its  authority  in  conferring  such  jurisdic- 
tion upon  the  Ft  Worth  city  court 

In  Louisiana,  under  the  constitutional  provi- 
sion declaring,  "The  judicial  power  shall  be 
rested  in  a  supreme  court,  in  district  courts. 


and  in  justice  of  the  peace  courts"  (Const 
1845,  art  62),  an  act  conferring  judicial  pow- 
ers on  a  mayor  of  a  city  was  considered  void, 
and  it  was  held  that  for  violation  of  its  ordi- 
nances the  city  should  resort  to  the  Judicial 
tribunals  organized  under  the  constitution; 
citing  Lafon  v.  Dufrocq,  9  La.  Ann.  350.  The 
true  rule  should  be,  and  is,  I  think,  where  the 
organic  law  provides  that  the  judicial  power 
of  the  state  shall  be  vested  in  specified  courts, 
and  such  other  conrts  as  may  be  authorized 
by  the  terms  of  snch  organic  law  to  be  cre- 
ated by  the  lawmaking  power,  that  this  does 
not  prohibit  the  creation  of  municipal  courts 
for  the  enforcement  alone  of  municipal  ordi- 
nances and  regulations.  See  Blessing  v.  City 
of  Galveston,  42  Tex.  642-«61;  State  v.  Young, 
S  San.  446;  Hutchings  v.  Scott,  9  N.  J.  Law, 
218;  Sbafer  v.  Mumma,  17  Md.  831;  Mayor, 
etc.,  V.  Dechert,  32  Md.  889;  Montross  v. 
State,  61  Miss.  429.  In  other  words,  under 
the  terms  of  our  constitution  municipal  conrts 
can  only  be  created  for  municipal  purposes, 
and  as  incidental  to  municipal  corporations, 
and  their  Judicial  power  ia  limited  to  the  en- 
forcement of  municipal  ordinances  and  reg- 
ulations within  the  municipality.  It  will  be 
observed  that  no  action  was  taken  by  the 
legislature,  in  creating  the  charter  of  the 
city  of  Ft  Worth,  with  reference  to  the  Ju- 
risdiction of  the  county  court  on  the  Justices' 
courts  of  Tarrant  county.  In  regard  to  chan- 
ging, increasing,  altering,  or  diminishing  the 
Jurisdiction  of  said  county  court.  But  if 
this  had  been  done,  and  the  law  had  sought 
to  adjust  the  relations  of  said  courts  and  the 
dty  court,  it  still  would  not  have  alTected 
the  question,  because,  as  before  stated,  the 
legislature  is  not  authorized  to  invest  said  city 
court  of  Ft.  Worth  with  jurisdiction  to  try 
violations  of  state  laws.  The  mayor,  record- 
er, city  judge,— by  whatever  name  such  mu- 
nicipal officer  may  be  called,— is  not  a  state 
officer.  Dill.  Mun.  Corp.  H  58,  427  et  seq., 
and  notes;  State  v.  Valle,  41  Mo.  29.  The 
city  Judge  of  Ft.  Worth  is  elected,  under  the 
provisions  of  the  city  charter  of  Pt.  Worth, 
at  a  municipal  election,  and  not  at  any  gen- 
eral election  for  state  officers.  He  is  a  city 
officer,— a  municipal  officer.  See  city  charter 
of  Ft  Worth,  t  28a,  and  authorities  above  cit- 
ed. 

Again,  the  cbarter  under  consideration  re- 
quires all  process,  in  cases  of  violation  of 
state  laws  cognizable  before  said  city  court,  to 
run  In  the  name  of  the  city  of  Ft.  Worth.  Its 
process  shall  conclude  against  the  peace  and 
dignity  of  the  dty,  and  prosecutions  in  said 
court  shall  be  carried  on  in  the  name  of  the 
city  of  Ft.  Worth  Ft  Worth  City  Charter, 
8  28.  That  the  legislature  has  the  authority 
to  provide  that  writs  and  process  from  said 
dty  court  should  run  In  the  name  of  the  city, 
and  the  prosecutions  to  be  carried  on  in  its 
name,  may  be  conceded,  in  so  far  as  violations 
of  the  city  ordinances  and  regulations  are  con- 
cerned; bat  this  could  not  be  done  as  to  state 
offenses,  for  the  simple  reason  that  article  5,. 
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i  12,  of  the  state  constitution  provides  that 
the  "style  of  all  writs  and  process  shall  be. 
The  State  of  Texas';  and  all  prosecutions 
shall  be  carried  on  In  the  name  and  by  the  au- 
thority of  the  state  of  Texas;  and  shall  con- 
clude against  the  peace  and  dignity  of  the 
state."  It  has  uniformly  been  held— and  could 
not  be  otherwise— that  all  criminal  prosecu- 
tions for  violations  of  state  laws  must  be 
carried  on  "in  the  name  and  by  the  authority 
of  the  state  of  Texas,"  and  they  shall  con- 
clude "against  the  peace  and  dignity  of  the 
state,"  and  that  all  writs  of  process  issued 
from  any  court  created  by  virtue  of  article  5, 
and  forming  part  of  the  Judicial  power  of  this 
state,  must  run  In  the  name  of  the  state  of 
Texas.  How  any  court  could  hold  otherwise, 
I  do  not  understand,  unless  it  has  first  set  at 
nought  the  plain,  mandatory  provisions  of  the 
constitution  wblcii  brought  that  court  into  ex- 
istence. See  Bantsch  v.  State,  27  Tex.  App. 
342,  11  S.  W.  414;  Ex  parte  Boland,  11  Tex. 
App.  159;  City  of  Davenport  v.  Bird,  34  Iowa, 
524.  Not  only  does  this  charter  of  the  city 
of  Ft  Worth  seek  to  transfer  the  judicial  pow- 
er of  this  state  to  a  mimidpal  court,  but  It 
seeks.  In  terms,  to  confer  authority  upon  said 
city  court  to  try  a  vast  majority  of  the  mis- 
demeanor violations  of  the  state  laws,  and 
has  sought  to  set  aside  and  abrogate  the  plain 
provisions  and  emphatic  requirements  of  the 
constitution,  as  set  forth  In  section  12  of  ar- 
ticle 5,  supra.  See  DUl.  Mun.  Corp.  {  429, 
note  1,  for  authorities.  If  this  city  court  is 
created  by  virtue  of  article  5  of  the  constitu- 
tion, then  it  must  be  obedient  to  its  provi- 
sions. Its  writs  must  run,  and  its  proceedings 
must  be  carried  on,  In  the  name  of  the  state 
of  Texas;  and  the  prosecutions  therein  car^ 
ried  on  must  begin  In  the  name  of  the  state 
of  Texas,  and  conclude  against  the  peace  and 
dignity  of  the  state,  and  not  in  the  name  of 
the  city  of  Ft  Worth,  as  provided  by  its  char- 
ter. If  the  court  is  a  state  court,  a  part  of 
"the  judicial  power  of  this  state,"  it  exercises 
Its  authority  by  virtue  of  article  5,  and  must 
be  obedient  to  Its  commands  and  provisions, 
in  the  exercise  of  that  authority.  This  it  can- 
not do  under  the  terms  of  the  charter,  for  that 
instrument  makes  no  provisluus  for  such  pro- 
cess and  prosecutions.  If  the  court  be  but 
nn  incident  to  the  charter,  then  it  had  no  re- 
lation to  article  6  whatever,  and  cannot  exer- 
cise authority  In  state  cases.  Whenever  a 
party  accused  of  a  violation  of  the  state  penal 
statute  is  prosecuted,  that  prosecution  must 
be  carried  on  "in  the  name  and  by  the  au- 
thority of  the  state  of  Texas,"  and  conclude 
"against  the  peace  and  dignity  of  the  state"; 
and  the  legislature  can  no  more  abrogate  this 
provision  than  it  can  abolish  the  constitution 
itself,  or  the  courts  created  under  the  constitu- 
tion. These  provisions  are  superior  to  both 
the  legislative  and  judicial  departments  of 
the  government,  and  imperiously  command 
obedience  from  both  departments. 

Again,  this  city  (diarter  (section  31)  provides, 
"No  appeal  shall  lie  from  this  court,  onless 


the  fine  Is  twenty  dollars  or  more,  and  then 
only  to  the  court  of  appeals."  This  is  a  vio- 
lation, also,  of  the  constitution,  as  I  under- 
stand the  reading  of  that  Instrument  As  be- 
fore observed,  if  the  charter  of  the  city  of 
Ft  Worth  Is  valid  in  respect  to  the  question 
under  discussion,  then  it  is  plain  that  it  has 
authority  to  try  criminal  causes  violative  of 
state  laws,  concurrent  with  the  county  court 
and  justice  of  the  peace  court.  Some  of  the 
causes  over  which  it  can  exercise  jurisdiction 
may  be  tried  only  in  the  county  court  original- 
ly. From  the  county  court.  In  such  case, 
there  lies  an  appeal  to  the  court  of  criminal 
appeals,  hi  all  criminal  cases,  whatever  may 
be  the  amount  of  the  flne,  or  whatever  may  be 
the  punishment  assessed,— whether  that  be  be- 
low or  In  excess  of  $20.  From  convictions  in 
the  justice  court  there  Ues  an  appeal  to  the 
county  conrt  or,  at,  the  case  may  be,  to  the 
district  court,  in  case  the  county  court  does 
not  exercise  Jurisdiction  in  the  given  county, 
in  all  criminal  cases  tried  in  said  justice  court, 
without  reference  to  the  amount  of  the  penal- 
ty or  fine  imposed;  but  in  that  appellate  tri- 
bunal the  judgment  upon  a  trial  de  novo  be- 
comes final  unless  the  amount  of  the  flne  im- 
posed should  be  in  excess  of  $100.  So  It  will 
be  seen  that  whether  the  prosecution  origi- 
nates In  the  Justice  of  the  peace  court,  or  In 
the  county  court,  the  party  convicted  upon  the 
original  trial  is  entitied  to  his  appeal  to  some 
court,  without  reference  to  the  amount  of  the 
flne  Imposed.  With  reference  to  the  provi- 
sions of  the  city  charter  under  discussion.  It 
will  be  seen  that  an  appeal  from  said  court  is 
absolutely  prohibited  unless  the  fine  should 
be  $20  or  more.  Thus  the  legislature  has 
sought  to  deprive  a  party  accused,  under  the 
state  law,  of  a  violation  of  said  law,  of  his 
right  of  appeal;  and,  if  the  law  is  a  valid  one, 
that  body  has  succeeded  in  depriving  every 
person  who  may  be  tried  in  the  city  court  of 
Ft.  Worth,  and  whose  flne  has  been  flxed  at 
$20  or  less,  of  the  right  of  tiaving  an  appellate 
tribunal  pass  upon  the  questions  involved  In 
his  case.  I  think  It  would  take  no  reasoning 
to  show  this  provision  of  the  charter  to  be 
void.  While  not  expressing  any  opinion  upon 
that  phase  of  section  31  which  limits  the  right' 
of  appeal  "only  to  the  court  of  appeals,"  we 
would  call  attention  to  the  anomalous  condi- 
tion in  which  a  iMrty  appealing  from  said  city 
conrt  might  be  placed.  The  "court  of  ap- 
peals" has  no  existence,  and  has  had  none 
since  the  recent  amendments  to  the  constitu- 
tion. See  Gummings  v.  State,  31  Tex.  Cr.  R. 
406,  20  S.  W.  706,  and  numerous  subsequent 
decisions.  If,  upon  an  Investigation  of  that 
question,  it  should  be  held,  by  reason  of  the 
requirement  to  appeal  to  the  "court  of  ap- 
peals," an  appeal  could  not  lie  from  said  dty 
court,  because  there  exists  no  such  conrt  then 
It  would  follow  that  In  all  cases  tried  hi  said 
city  court  the  constitutional  guaranty  of  a 
right  of  appeal  has  been  abolished  by  the 
terms  of  this  charter.  We,  however,  will  not 
express  an  opinion  on  this  question. 
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From  these  views  it  follows  that  the  city 
court  of  Ft.  Worth  was  without  authority  or 
Jurisdiction  of  the  offense  of  which  appellant 
was  convicted,  and  Its  Judgment  Imposing  a 
fine  upon  him  was  ft  nullity.  Appellant, 
therefore,  was  not  In  jeopardy  when  tried  in 
said  court,  nor  was  he  legally  convicted  In 
said  court,  wherefore  his  plea  in  bar  of  the 
prosecution  on  the  trial  in  the  county  court 
was  properly  overruled.  The  Judgment  is  af- 
firmed. 


HOWARD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June 

24.  1886.) 

FoROBBT— Indictment — Pkoof — Apfbal  —  Objio- 
Tioxa  NOT  Madb  Below — Evidence  or  Repc- 

TATIO.V— InstkUOTIOXS — HARMLESS   ErROR. 

1.  An  indictment  which  contains  no  par- 
port  danae,  but  sets  out  tlie  forged  ingtrnment 
according  to  its  tenor,  with  the  allegation  that 
defendant  made  the  same  without  lawful  au- 
thority, and  with  intent  to  defrand,  is  snfficient, 
and  need  not  charge  an  intent  to  defrand  a  par- 
ticular person.  Labbaite  v.  State,  6  Tex.  App. 
488,  distinguished. 

2.  Under  an  indictment  setting  out  the 
forged  instrument  according  to  its  tenor,  with 
the  allegation  that  defendant  made  the  same 
without  lawful  authority,  and  with  intent  to  de- 
fraud, proof  is  admissible  that  the  signature  to 
snch  instrument  iu  that  of  a  firm.  Johnson  t. 
State  (Tex.  Cr.  App.)  33  8.  W.  231,  followed. 

8.  Appellant  cannot  complain  of  the  admis- 
sion of  testimony  to  which  no  objection  was 
made  below. 

4.  On  a  prosecution  for  forgery  the  state's 
connsel  asiced  a  witness  for  defendant  if  the 
latter  had  not  been  convicted  of  the  same  of- 
fense before  in  G.  county,  to  which  he  replied, 
"No,  sir;  not  in  G.  county,"  whereupon  he  was 
asked  whether  defendant  was  convicted  some- 
where else^  then."  Beld,  that  the  aslcing  of  the 
last  question,  which  was  not  permitted  to  be 
answered,  was  not  prejudicial  error. 

5.  Evidence  that  defendant  held  a  position 
of  trust  at  a  fair  salary  is  incompetent  to  prove 
reputation. 

6.  A  charge  that  the  temporary  insanity  of 
defendant,  produced  by  the  recent  use  of  ardent 
spirits,  would  on!y  mitigate  the  punisliment, 
and  not  acqnit  him,  is  not  cause  for  reversal, 
even  if  erroneous,  where  the  proof  iid  not  show 
that  defendant  was  insane  when  he  committed 
the  act. 

7.  In  a  prosecution  for  forgery,  evidence 
that  defendant  was  very  drunli  at  about  the 
time  he  passed  the  forged  checlc  does  not  justify 
a  charge  on  temporary  insanity  produced  by  the 
recent  use  of  ardent  spirits,  there  being  no  evi- 
dence of  his  condition  when  he  signed  the  checlL 

Appeal  from  district  court,  Harris  county; 
E.  D.  Cavin,  Judge. 

P.  Howard  was  convicted  of  forgery,  and 
appeals.    Affirmed. 

Norman  O.  Klttrell,  for  appellant.  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  forgery,  and  given  two  years  In  the 
penitentiary. 

1.  The  indictment  is  in  the  following  form 
as  to  the  charging  part:  That  said  P.  How- 
ard, "with  Intent  to  injure  and  defraud,  did 
willfuUy  and  fraudalently  make  a  false  in- 


strument In  writing,  which  said  false  in- 
strument In  writing  Is  to  the  tenor  follow- 
ing: 'Houston,  Texas,  Feby.  7,  189-.  No. 
201.  Planters'  &  Mechanics'  National  Bank 
pay  to  P.  Howard,  or  order  ($25.00)  twenty- 
five  dollars.  John  Finnigan  &  Co.,'— con- 
trary  to  law  and  against  the  peace  and  dig- 
nity of  the  state."  Appellant  filed  a  motion 
In  arrest  of  Judgment  on  the  ground,  "that 
the  Indictment  does  not  charge  any  offense, 
and  specifically  sets  up  that,  while  the  in- 
strument purports  to  be  signed  by  John  Fin- 
nigan &  Co.,  there  is  no  allegation  who  or 
what  John  Finnigan  Is  or  are.  So  far  as 
revealed  by  the  Indictment,  John  Finnigan 
&  Co.  may  be  an  individual,  a  firm,  or  a 
corporation.  Because  there  is  no  allegation 
who  composed  or  constituted  the  said  firm 
of  John  Finnigan  &  Co.,  the  evidence  reveal- 
ing that  the  same  is  a  firm  composed  of  two 
partners,  but  who  such  partners  are  is  not 
alleged,  as  Is  necessary  under  the  law.  Be- 
cause it  Is  not  alleged  that  said  instrument 
purported  to  be  the  act  of  another,  the  mere 
signature  of  John  Finnigan  &  Co.  not  dis- 
closing who  or  what  John  Finnigan  &  Co. 
was  or  were."  Appellant  insists  that  this 
case  comes  squarely  under  the  decision  of 
Labbaite  v.  State,  6  Tex.  App.  483.  The 
indictment  in  that  case  had  a  purport  clause, 
which  is  not  so  in  the  present  case.  The 
allegation  in  the  indictment  in  said  case  is 
that  it  purports  to  be  the  act  of  White  & 
Gibson,  but  it  Is  stated  in  the  decision  that 
these  are  simply  the  surnames  of  two  per- 
sons, and  their  given  names  are  not  stated, 
and  it  is  not  stated  that  they  are  partners; 
and  the  court  proceeds  to  apply  the  same 
principle  to  the  allegation  of  names  of  the 
alleged  forged  persons  as  is  applicable  to 
the  owners  of  stolen  property  In  theft.  The 
case  of  State  v.  Harrison,  68  N.  C.  143,  is 
also  referred  to  as  authority  upon  this  point. 
The  charge  in  that  case  was  for  forging  a 
duebill  in  the  following  words:  "Due  to 
Wm.  H.  Harrison  for  filling  of  rosin  and 
storing  of  spirits.  $50.00,  payable  25th  of 
august.  Williams  &  Murchlson," — "wltn  m- 
tent  to  defraud  one  George  W.  Williams  and 
one  Daniel  M.  MurcfaisoD,  against  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state."  The  court  says  in  that  case: 
"The  indictment  charges  that  the  defendant 
forged  the  name  of  the  firm  of  Williams  & 
Murchlson  with  intent  to  defraud  George  W. 
Williams  and  Daniel  M.  Murchlson,  and 
there  was  evidence  tending  to  show  that  be 
did  forge  the  name  of  the  firm  with  intent 
to  defraud  the  firm,  but  there  was  no  evi- 
dence that  George  W.  Williams  and  Daniel 
M.  Murchlson  were  the  individual  members 
of  the  firm,  and  therefore  there  was  no  evi- 
dence that  the  Intent  was  to  defraud  George 
W.  Williams  and  Daniel  M.  Murchlson;" 
and  the  case  was  reversed  on  this  ground. 
It  will  be  noticed  that  in  the  first  case  there 
was  a  purport  clause,  and  in  the  last  that 
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there  was  an  allegation  of  an  intent  to  de- 
fraud two  certain  persons,  giving  their  full 
names,  and  the  case  went  off  on  the  proof 
that  there  was  no  evidence  that  George  W. 
Williams  and  Daniel  M.  Murchison  were  the 
Individual  members  of  said  firm.  With  ref- 
erence to  the  first  case,  it  may  be  stated  that 
we  are  inclined  to  differ  with  the  court  ren- 
dering said  opinion  to  the  effect  that  the 
same  particularity  is  required  in  alleging  the 
names  of  the  persons  whose  names  are  for- 
ged as  is  required  in  alleging  the  ownership 
of  stolen  property.  On  this  point  we  quote 
from  Mr.  Bishop  as  follows:  "If  the  intent 
is  to  defraud  a  firm,  the  allegation  is  not  re- 
quired to  be  in  the  form  essential  in  laying 
ownership.  There  the  indictment  must  set 
out  all  the  names  of  Joint  owners;  bat  here, 
when  a  forger  means  to  defraud  two  or 
more  persons,  whether  constituting  a  firm 
or  not,  his  intent  is  also  to  defraud  each  of 
them.  Therefore  the  indictment  may  lay  It 
as  to  all  or  as  to  one  or  more,  less  than  all, 
at  the  pleader's  pleasure."  See  2  Bish.  Cr. 
Proc.  {  424.  We  quote  from  a  note  to  Whar- 
ton's Precedents  of  Indictments  and  Pleas 
(volume  1,  p.  282, 4th  Ed.),  as  foUows:  "All  the 
partners  in  a  firm  need  not  be  set  out  In  aver- 
ring the  intent  to  defraud.  Thus,  where  the 
first  count  charged  the  offense  to  be  commit- 
ted with  Intent  to  defraud  D.  L.  and  D.  L., 
Jr.,  and  the  second  count  stated  the  offense 
to  have  been  committed  with  Intent  to  de- 
fraud the  president  and  directors  of  said 
company,  and  the  fourth  count,  etc.,  with 
Intent  to  defraud  D.  L.,  ,tbe  court,  on  mo- 
tion In  arrest  of  Judgment,  held  that  the 
omission  of  one  of  the  partners  In  one 
count  and  two  of  them  In  another  was 
not  fatal;  for  the  acquittal  on  such  indict- 
ment will  always  be  a  bar  to  another  pros- 
ecution for  the  same  forgery,  though  laid 
with  Intent  to  Injure  some  other  person." 
The  ordinary  form  of  an  Indictment  at  com- 
mon law  contained  a  purport  clause,  and  the 
rule  seems  to  have  been  that  the  indictment 
should  allege  an  Intent  to  defraud  some  par- 
ticular person.  See  1  Whart.  Prec.  Ind.  p. 
274,  282.  But  under  our  system  It  Is  not 
necessary  to  set  out  the  purport  clause,  nor 
is  It  necessary  that  the  allegation  contain 
an  averment  that  the  act  was  done  with 
intent  to  defraud  some  particular  person.  It 
is  suflBcient  merely  If  the  instrument  be  set 
out  by  Its  tenor,  and  that  the  indictment 
contain  an  allegation  that  the  same  was 
made  by  the  defendant  without  lawful  au- 
thority, and  with  Jntent  to  defraud.  Sec 
Westbrook  v.  State,  23  Tex.  App.  401,  6  S. 
W.  248.  However,  It  has  been  held  In  a 
number  of  cases  that  where  the  Indictment 
contains  a  purport  clause, '  and  the  instru- 
ment is  set  out  by  Its  tenor,  and  there  is 
a  variance  between  the  purport  and  tenor 
clauses.  It  will  be  fatal  to  the  Indictment. 
In  the  Case  of  Labbalte,  above  cited,  the 
real  question  in  that  case  was  as  to  whether, 
when  the  Indictment  proposed  to  set  out  by 


a  purport  clanse  the  names  of  the  parties 
whose  names  were  forged,  it  should  set  out 
their  full  names,  and,  if  a  partnership,  that 
the  names  of  the  co-partners  be  stated  as 
such.  And  the  North  Carolina  Case,  as  we 
have  seen,  was  decided  on  the  proposition 
that,  the  prosecution  having  alleged  the  full 
names  of  the  parties  Intended  to  be  defraud- 
ed, the  evidence  did  not  support  the  allega- 
tion. So  we  take  it  that  neither  of  said 
cases  is  an  authority  In  this  case.  Here  we 
have  no  purport  clause,  nor  have  we  an  al- 
legation that  the  act  was  done  with  intent 
to  defraud  any  particular  person.  We  have 
the  instrument  simi^y  set  out  according  to 
Its  tenor,  with  the  allegation  that  the  appel- 
lant made  the  same  without  lawful  authori- 
ty, and  with  intent  to  defraad.  In  support 
of  the  allegation  of  the  indictment  It  became 
necessary  for  the  state  to  prove  that  the  de- 
fendant signed  the  name  of  John  FInnigan 
&  Co.  to  said  instrument  without  lawful  au- 
thority, and  with  intent  to  defraud.  Jo^n 
FInnigan  &  Co.  might  be  the  name  of  a  fic- 
titious person,  and  It  might  be  a  commer- 
cial establishment  conducted  under  said 
name  by  John  FInnigan  alone,  or  by  John 
FInnigan  and  one  or  more  firm  members.  In 
Johnson  v.  State  (Tex.  Cr.  App.)  33  S.  W. 
231,  this  court  held  that,  where  the  name  of 
the  alleged  forged  party  waa  that  of  a  fic- 
titious person,  the  Indictment  need  not  al- 
lege this,  but  that  proof  that  the  name  was 
fictitious  could  be  made  under  the  allegation 
that  said  instrument  was  made  without  law- 
ful authority.  In  that  case  the  name  (tf 
the  fictitious  person  was  that  of  a  firm,  and, 
if  such  proof  can  be  made  where  the  name 
of  the  alleged  forged  party  was  fictitious,  we 
see  no  reason  why  the  same  proof  cannot  be 
made  under  an  allegation  that  the  Instru- 
ment was  executed  without  lawful  authori- 
ty, where  the  firm  is  in  existence.  In  oor 
opinion,  the  Johnson  Case  is  based  upon  cor- 
rect legal  principle,  and  is  supported  by  the 
authorities,  and  is  decisive  of  the  question 
here  presented. 

2.  Appellant  assigns  as  error  the  action  of 
the  court  with  regard  to  the  examination  of 
one  Roliert  Howard,  a  witness  for  the  de- 
fendant. Said  witness  bad  testified  that  he 
was  acquainted  with  the  reputation  of  the 
defendant  for  honesty  and  fair  dealing  in 
Galveston  county,  prior  to  the  transaction 
charged  against  him,  and  that  It  was  good. 
On  cross-examination  by  the  state  counsel 
asked  witness,  "Is  it  not  a  fact  that  the  de- 
fendant has  once  before  been  convicted  of 
forgery  In  Galveston  county?"  And  said 
witness  answered,  before  objection,  "No,  sir; 
not  in  Galveston  county."  The  district  at- 
torney then  asked  said  witness  was  he  (de- 
fendant) "convicted  somewhere  else,  then?" 
To  which  the  defendant's  counsel  objected  on 
the  ground  that  it  was  not  proper  cross-ex- 
amination; that  the  state  should  be  confined 
to  the  defendant's  general  reputation  as  to 
Integrity  end  honeety  in  Galveston  county. 
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The  objection  of  the  appellant  was  sustalsed, 
and  the  qnestion  was  not  answered.  Appel- 
lant contends  that  Injury  was  done  him  by 
the  answer  of  the  witness  already  made,  to 
wit:  "No,  sir;  not  In  Galveston  county;"  and 
also  because  the  question  Itself  was  not  a 
legal  one,  and  was  calculated  to  prejudice 
the  appellant  before  the  jury.  With  refer- 
ence to  the  first  objection,  it  Is  sufficient  to 
say  that  the  question  was  propounded  and 
the  answer  elicited  and  no  objection  made  to 
the  testimony,  and  no  motion  was  made  to 
strike  out  the  same.  Moreover,  Is  asking  the 
question  If  appellant  had  committed  a  simi- 
lar offense  In  Gafventon  county,  Tex.,  It 
seems  that  the  game  was  admissible.  See 
3  Rice,  Ev.  pp.  603-605,  and  authorities  there 
collated.  With  reference  to  the  second  ob- 
jection, it  does  not  appear  to  us  that  the  ask- 
ing of  the  question,  which  was  not  permitted 
by  the  court  to  be  answered,  was  calculated 
to  prejudice  the  appellant 

3.  And  in  our  opinion  it  was  not  competent 
tor  the  appellant  to  prove  that  be  held  a  posi- 
tion of  trust  at  a  fair  salary  in  Galveston. 
This  was  no  evidence  of  reputation,  and  It  was 
not  pertinent  to  any  Issue  in  the  case. 

4.  Objection  is  also  made  to  the  charge  of 
the  court  on  temporary  insanity  produced  by 
the  recent  use  of  ardent  spirits.  The  court. 
In  effect,  told  the  jury  that  if  appellant,  at 
the  time  he  committed  the  act  (if  he  did  com- 
mit it),  was  temporarily  Insane  from  the  re- 
cent use  of  ardent  spirits,  it  would  not  acquit 
Um,  but  It  would  go  in  mitigation  of  the  pun- 
ishment. This  charge  was  In  accordance  with 
the  decision  of  this  court  in  Evers  v.  State, 
81  Tex.  Cr.  B.  318,  20  S.  W.  744.  Counsel 
for  appellant,  however,  insists  that  such  can- 
not be  the  rule  of  law,  and  asked  special  in- 
structions on  the  subject,  covering  the  ques- 
tion of  Insanity  in  connection  with  fraudu- 
lent intent  We  do  not  believe  that  the  facts 
in  this  case  required  a  charge  on  the  doctrine 
of  temporary  Insanity  produced  from  the  re- 
cent use  of  ardent  spirits  at  all,  and  so  it  is 
not  a  proper  case  in  which  to  review  the  for- 
mer decision  of  this  court  No  witness  In 
this  case  testified  to  the  temporary  insanity 
of  the  appellant  at  the  time  he  committed  the 
alleged  forgery.  Robert  Howard,  a  brother 
of  the  appellant,  was  not  in  Houston  at  the 
time  of  said  forgery.  He  testifies  that  he 
heard  of  the  defendant  being  in  Houston  on 
a  spree,  and  when  he  got  there  he  found  him 
very  drunk,  and  he  took  him  to  Galveston 
with  him.  Doucett  stated  "that  when  the  de- 
fendant gets  under  the  influence  of  liquor  be 
gets  very  drank,  and  that  the  defendant 
wanted  him  to  cash  the  check  in  question"; 
and  he  says  "that  when  the  defendant  came 
to  him  be  was  not  so  drunk  that  be  did  not 
know  his  own  identity,  and  was  not  so  drunk 
that  he  did  not  know  that  he  was  not  John 
Finnigan  &  Company."  F.  M.  Joseph,  a 
cousin  of  the  defendant,  testified  that  be  met 
bim  on  the  streets  of  Houston,  somewhere 
about  that  time,  and  that  he  was  in  a  fearful 


condition;  that  be  was  very  stupid,  caused 
either  by  liquor  or  morphine,  or  something 
of  the  kind;  that  he  was  talking  foolishly, 
and  he  said  that  Finnigan  &  Co.  owed  him 
money,  and  he  was  going  to  stay  in  Houston 
until  he  got  it.  This  witness  stated  that  be 
did  not  know  his  condition  at  the  time  he 
signed  the  check.  This  is  all  the  testimony 
regarding  his  temporary  insanity  offered  by 
the  defendant,  and  the  circumstances  of  the 
passing  of  the  check  in  this  case  do  not  indi- 
cate that  be  was  in  such  a  condition  that  he 
did  not  know  right  from  wrong,  or  that  he 
did  not  know  that  the  act  he  was  then  doing 
was  wrong.  We  do  not  believe  the  evidence 
called  for  or  required  the  court  to  charge  on 
the  question  of  insanity  in  connection  with 
Intent,  regardless  of  the  cause  by  which  the 
same  may  have  been  produced.  There  being 
no  errors,  the  Judgmeui  is  alUrmed. 


8NODGRASS  v.  STATE. 
(Coort  of  Criminal  Appeals  of  Texas.     Jane  17, 

18U6.) 
Crimihal  Law— CtoUTiSDAHOS— Abssnt  Witnbss 

— DiUOBKOB— SOFFICIBSCt  0»  APWDAVIT— COW- 

onoT    or  JOBT  —  Appbal  —  Abduction  —  Evi- 

DBNCB. 

1.  An  affidavit  for  continuance  on  the 
ground  of  the  absence  of  a  witness  alleged  to 
Uve  in  another  county  stated  that  on  March  9th 
an  attachment  issued  to  snch  county,  whidi 
was  returned  "Not  found";  that  on  August 
20th,  having  learned  that  the  witness  lived  in 
a  certain  other  connty,  another  attachment  was 
issued,  directed  to  that  county,  which  was  re- 
turned, September  0th,  "Not  found";  that  on 
the  same  day  a  second  attachment  to  the  same 
county  was  issned,  which  had  not  been  return- 
ed. Held,  that  the  affidavit  was  insufficient  to 
show  diligence  on  the  part  of  defendant  to  se- 
cure attendance  of  the  witness. 

2.  In  seduction,  where  defendant  asked 
continoance  on  the  ground  of  the  absence  of  a 
material  witness,  the  affidavit  stated  that  it 
was  expected  to  prove  by  such  witness  that 
within  a  year  prior  to  the  alleged  seduction  the 
witness  had  had  intercourse  with  the  prosecu- 
trix In  the  connty,  and  it  was  shown  by  others 
that  the  witness  had  not  been  in  the  county  for 
two  years.  Beld,  that  the  affidavit  was  insufli- 
dent  to  support  the  motion  for  a  continuance. 

3.  In  seduction,  it  was  not  error  to  allow 
it  to  be  proved  by  the  testimony  of  the  prosecu- 
trix that  the  defendant  was  the  father  of  the 
child  then  in  her  arms. 

4.  Testimony  of  the  mother  of  the  prosecu- 
trix that  she  had  overheard  a  certain  conver- 
sation between  defendant  and  the  prosecutrix 
was  admissible  in  corroboration  of  the  testi- 
mony of  the  prosecutrix  as  to  the  engagement 
to  marry,  sud  to  show  the  terms  upon  which 
defendant  was  admitted  to  the  house. 

5.  Exceptions  based  on  the  refusal  to  sus- 
tain objections  to  certain  questions,  where  it 
was  not  shown  what  answer  was  made,  or 
whether  the  questions  were  answered  at  all, 
will  not  be  considered. 

6.  One  of  the  jurors  made  affidavit  that  tie- 
fore  their  verdict  was  rendered,  and  while  re- 
turning from  supper,  he  had  heard  some  one  say 
that  one  of  the  witnesses  for  the  defense  had 
been  arrested  for  perjury  committed  in  the 
case;  that  nothing  had  been  said  about  it  in 
the  jury  room;  that  he  had  already  consented 
to  a  conviction,  but  that  he  wonld  not  have 
agreed  to  the  punishment  assessed  if  it  had  not 
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been  for  the  remark  regarding  the  witness. 
Held,  that  the  affidavit  was  insufficient  to  war- 
rant a  reversal. 

Appeal  from  district  court.  Jack  county; 
J.  W.  Patterson,  Judge. 

Joe  Snodgrass  was  convicted  of  seduction, 
and  appeals.    Affirmed. 

W.  B.  Taylor,  B.  R.  McConneU,  and  Stine, 
Chesnutt  &  Hurt,  for  appellant.  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  seduction,  and  given  a  term  of  two 
years  In  the  penitentiary,  and  prosecutes 
this  appeal. 

1.  Appellant  made  a  motion  for  a  continu- 
ance on  account  of  the  absence  of  Dave 
Jones,  alleged  to  reside  In  HUl  county,  Tex., 
and  Mrs.  Lilly  Grubs.  As  to  the  latter  wit- 
ness, it  is  sufficient  to  say  that  she  was  pres- 
ent at  the  trial,  and  was  not  placed  on  the 
stand  by  the  appellant,  but  was  used  as  a 
witness  for  the  state.  Appellant  shows,  as 
to  the  diligence  used  as  to  the  witness  Jones, 
"that  on  March  9,  1895,  he  applied  to  the 
clerk  of  the  district  court  of  Jack  county 
for  an  attachment  to  Tarrant  county,  Texas, 
for  said  witness  Dave  Jones,  as  he  was  in- 
formed and  believed  said  witness  then  resid- 
ed in  Tarrant  county;  that  the  same  was 
thereafter  returned  by  the  sheriff  of  Tarrant 
county,  stating  that  said  witness  was  not 
found;  that  the  defendant  then  began  to 
make  inquiries  concerning  the  residence  of 
said  witness,  and  ascertained  that  on  or 
about  the  20th  of  August,  1895,  said  wit- 
ness resided  In  Hill  county,  at  HlUsl>oro, 
and  defendant  on  said  day  applied  for  and 
had  Issued  an  attachment  to  Hill  county  for 
said  witness;  that  thereafter,  on  the  0th  of 
September,  the  sheriff  of  Hill  county  return- 
ed the  said  attachment,  stating  that  Dave 
Jones  was  not  found  in  said  county.  De- 
fendant had  another  attachment  issued  on 
the  9th  of  September,  to  HUl  county,  for  said 
witness,  and  said  attachment  has  not  been 
returned."  Appellant  does  not  show  by  any 
averment  that  said  last-mentioned  attach- 
ment was  ever  sent  to  HUl  county,  to  the 
proper  officer.  It  occurs  to  us  that,  if  appel- 
lant had  used  reasonable  diligence  between 
the  March  and  September  terms  of  said 
court,  he  could  have  located  said  witness, 
and  bad  him  under  process.  Appellant 
states  that  he  expects  to  prove  by  said  wit- 
ness that  within  a  year  of  the  time,  and  be- 
fore, it  Is  alleged  in  the  indictment  that  the 
defendant  seduced  the  prosecutrix,  be  (said 
witness)  had  had  sexual  intercourse  with  the 
prosecutrix,  in  Jack  county,  Tex.  He  does 
not  state  the  time  or  place  when  be  had  this 
act  of  sexual  intei-course,  but  states,  in  a 
general  way,  that  it  was  somewhere  in  the 
county  of  Jack,  and  some  time  within  a  year 
before  the  alleged  prosecution.  This  allega- 
tion, to  say  the  least  of  It,  is  very  general. 
And,  moreover,  it  is  shown  by  a  number  of 


witnesses  that  said  Dave  Jones,  who  had. 
several  years  before,  lived  in  Jack  county, 
had  not  been  seen  in  the  neighborhood  where 
the  prosecutrix  lived  for  some  two  years  be- 
fore the  time  of  the  alleged  offense.  We 
take  it  that,  if  said  witness  would  swear  to 
an  act  of  sexual  intercourse,  as  stated  in 
said  application.  It  is  not  probably  true;  and 
so  the  court  did  not  err  in  overruling  the  ap- 
plication, and  in  refusing  a  new  trial  predi- 
cated upon  this  ground. 

2.  On  the  examination  of  the  prosecutrix, 
the  state  asked  the  witness,  "Would  you 
have  yielded  to  the  sei^ual  embrace  of  the 
defendant,  had  it  not  been  on  account  of  his 
promise  to  marry  you  7"  The  bill  of  excep- 
tions shows  that  the  defendant  saved  an  ex- 
ception to  this  question,  but  the  answer  of 
the  witness  is  not  shown.  This  ought  to 
have  l>een  shown.  Besides,  we  see  no  objec- 
tion to  the  question,  regardless  of  the  an- 
swer. Nor  was  it  objectionable.  In  our  opin- 
ion, to  prove  by  the  prosecutrix  that  the 
defendant  was  the  father  of  her  child,  then 
in  her  arms.  Nor  was  it  objectionable  to 
prove  by  the  mother  of  the  prosecutrix  that 
she  overheard  a  conversation  between  the 
appellant  and  the  prosecutrix  in  April  or 
May,  1894.  This,  we  think,  was  legitimate 
testimony,  tending  to  corroborate  the  prose- 
cutrix as  to  the  defendant's  engagement  to 
marry  her.  And  in  our  opinion  It  was  ad- 
missible to  prove  that  the  defendant  was 
received  at  the  house  of  the  mother  of  the 
prosecutrix  on  terms  of  familiarity. 

8.  On  the  trial  of  the  case  the  state's  coun- 
sel asked  the  witness  Steve  Tillman  if  he 
did  not  say  to  Will  Tillman,  in  Leach's  liv- 
ery stable  in  Jacksboro,  Tex.,  in  tbe  month 
of  Match  last,  that  E.  W.  Nicholson,  coiusel 
for  the  state,  told  him  (Steve  Tillman)  to  go 
and  tell  Will  Tillman  that  be  would  put,  qr 
have  him  put,  in  the  penitentiary.  If  he 
swore  against  the  prosecution  in  this  case, 
aqd  also  asked  the  witness  if  he  at  the  same 
time  and  place,  in  the  presence  of  Roberts, 
said  to  WiU  Tillman  that,  if  any  one  swore 
against  the  character  of  the  prosecutrix,  he 
would  not  live  to  get  out  of  town.  Appel- 
lant's bill  of  exceptions  shows  that  this  tes- 
timony was  objected  to  by  defendant,  and 
state's  counsel  stated  that  the  purpose  of 
the  testimony  was  to  impeach  the  testimony 
of  the  defendant's  witness  Will  Tillman. 
Appellant  reserved  his  bill  of  exceptions  to 
said  question,  because  it  was  upon  an  imma- 
terial Issue.  It  will  be  noticed  that  the  an- 
swer of  the  witness,  or  whether  the  answer 
of  the  witness  was  given,  is  not  stated;  nor 
is  It  shown  that  any  evidence  was  adduced, 
upon  this  predicate,  of  an  impeaching  char- 
acter. Under  these  circumstances,  we  can- 
not consider  this  bill  of  exceptions.. 

4.  We  have  examined  the  bill  of  exceptions 
to  the  refusal  of  the  court  to  give  the  char 
ges  asked  by  the  appellant,  and  the  excep- 
tions to  the  charge  of  the  court.  We  think 
the  charge  of  the  court  upon  the  matters 
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embraced  In  aald  exceptions  Is  raffldently 
full  and  clear,  and  there  was  no  error  In 
refosing  to  give  the  requested  instructions. 

5.  Appellant,  on  hia  motion  for  a  new  trial, 
produced  the  affidavit  of  one  T.  A.  Hlght, 
and  said  affidavit  is  to  the  following  effect: 
That  he  was  one  of  the  jurors  who  tried 
this  case  against  appellant;  that,  before  the 
Jury  arrived  at  a  verdict,  they  were  taken 
to  supper,  and  on  the  way  back  this  Juror, 
Hlght,  states  that  he  heard  somehow,  but 
does  not  know  how,  that  the  defendant's 
witness  Walter  Tillman  had  been  arrested 
for  peijury  committed  on  the  trial  of  the 
case,  and  his  bond  had  been  fixed  at  $600. 
This  Juror  further  states  that  the  matter 
was  mentioned  before  the  Jury,  but  he  does 
not  state  what  was  said,  nor  does  he  pre- 
tend to  state  that  it  had  the  least  effect  upon 
any  other  member  of  the  Jury.  He  does  say, 
however,  that  before  be  heard  of  this  inci- 
dent he  had  agreed  on  a  conviction  of  the 
defendant,  and  the  assessment  against  him 
of  a  small  pecuniary  fine;  and  he  does  not 
believe  he  would  have  consented  to  the  pun- 
ishment assessed  if  he  had  not  heard  of 
the  arrest  of  said  Walter  Tillman,  and  then 
began  to  look  at  the  probable  bearing  that 
the  said  arrest  for  perjury  might  have  on 
the  case  in  the  event  of  any  possible  truth 
in  said  charge,  and  he  then  consented  to 
the  verdict  which  was  rendered.  We  would 
gather  from  the  silence  of  this  affidavit  that 
none  of  the  other  Jurors  were  affected  In  the 
slightest  degree,  and  the  only  effect  it  Is  pre- 
tended said  arrest  could  have  possibly  had 
was  to  contaminate  and  corrupt  the  mind 
of  the  Juror  who  made  this  affidavit.  No 
evidence  is  presented  by  this  affidavit,  or 
otherwise,  that  there  was  even  any  truth  in 
the  report  that  said  Walter  TlUman  had 
been  actually  arrested  on  a  charge  of  per- 
Joiy  conunltted  in  said  case.  For  aught  that 
we  know,  this  was  mere  idle  rumor  and 
hearsay;  and  it  can  tiardly  be  contended 
that  this  court  is  to  reverse  a  case  on  the 
ground  of  mere  rumor  and  hearsay  of  this 
character,  which  It  appears  so  easily  per- 
meated the  recalcitrant  Juror,  and  corrupted 
him  to  the  extent  of  constraining  him  to 
agree  with  the  other  11  Jurors  trying  the 
case.  But,  if  it  be  true  that  the  witness  Wal- 
ter Tillman  had  been  arrested  on  said  charge, 
we  fall  to  see  how  this  could  be  considered 
in  the  nature  of  new  evidence  in  the  case. 
The  ground  upon  which  the  charge,  if  any, 
was  preferred  against  said  witness,  was  on 
account  of  matters  transpiring  right  before 
the  Jury,  on  the  trial  of  the  case.  They  were 
in  possession  of  all  the  facts,  and  the  Jurors 
could  know  whether  there  was  any  reason- 
able ground  for  the  charge  against  said  wit- 
ness. In  the  administration  of  law,  it  may 
be  tliat  the  witness  committed  perjury  in  the 
case  then  l)eing  tried;  and  in  such  case  it 
would  be  the  duty  of  the  afflcers,  on  proper 
affidavit,  to  prefer  the  charge,  and  cause  the 
arrest  to  be  made.    Of   course,   where  the 


case  is  on  trial,  it  should  always  be  managed 
so  that  the  arrest  may  be  kept  from  the 
Jury;  but  if  the  fact  of  the  arrest  should 
accidentally  get  out,  and  the  Jury  get  in- 
formation of  it,  we  can  see  no  reason  why 
this  fact  alone  should  cause  a  reversal  of 
the  case,  especially  in  the  absence  of  a  fur- 
ther showing  of  prejudice  against  the  de- 
fendant than  is  here  presented.  See  Parker 
V.  State  (Tex.  Or.  App.)  30  S.  W.  553;  Wil- 
liams V.  State  (Tex.  Cr.  App.)  25  S.  W.  621). 

6.  Another  question  presented  In  this  case 
is  as  to  the  authority  of  the  district  court  of 
Jack  county  to  hold  a  term  of  court  when  the 
defendant  was  tried  for  this  offense.  This 
same  question  was  presented  in  the  case  of 
Phlpps  V.  State  (disposed  of  at  the  present 
term  of  this  court)  36  S.  W.  753;  and  on  the 
authority  of  that  case  we  hold  that  the  dis- 
trict court  of  Jack  county  held  a  legal  term 
under  the  law  of  1892  on  the  first  Monday  in 
March,  1896,  and  that  the  trial  and  convic- 
tion of  the  defendant  was  at  a  legal  term 
of  said  district  court.  There  being  no  errors 
in  the  record,  the  Judgment  is  affirmed. 


FUQUA  et  aL  v.  PABST  BREWING  CO. 

(Ciourt  of  Civil  Appeals  of  Texas.     June  24, 

1886.) 

Actios  for  Pricb  o»  Goods  —  PLSAniso  —  De- 
MURKRK— Contracts— Vauditt— Public  PoLicT 
—  Pbrformancb— Rklbasb  or  Sokbtt  — Parol 

BVIDBN'CE. 

1.  A  petition  alleging  that  a  contract  was 
"executed^*  between  plaintiff  and  defendant  is 
good  as  against  general  demnrrer,  thonifrh  it 
fails  to  set  up  that  the' contract  was  signed  and 
sealed  by  the  corporate  officers  of  one  of  the 
parties,  as  provided  in  the  agreement. 

2.  A  stipulation  in  a  contract  for  the  sale 
of  goods  to  defendant  that  defendant  would  not 
sell  or  be  interested  in  any  goods  of  the  same 
kind  not  manufactured  by  plaintiff  does  not 
render  the  contract  void  as  against  public  pol- 
icy. 

3.  A  contract  for  the  sale  of  beer  provided 
that  the  seller  "agrees  to  allow  him  (buyer)  a 
running  credit  on  such  sales  to  at  least  the 
amount  of  $1,000,"  and  provided  that  for  all 
beer  purchased  liy  'defendant  in  excess  of  such 
amount  be  would  pay  at  the  time  of  sending 
in  the  order.  Held,  that  tho  contract  did  not 
bind  plaintiff  not  to  deliver  to  defendant,  on 
credit,  beer  worth  more  than  $1,000,  so  as  to 
release  sureties  on  the  contract  in  case  credit 
was  furnished  in  an  amount  greater  than 
$1,000. 

^  4.  Parol  evidence  is  inadmissible  to  show 
that,  by  a  contract  for  the  sale  of  beer  provid- 
ing that  plaintiff  "agrees  to  allow  him  a  run- 
ning credit  on  such  sales  to  at  least  the  amount 
of  $1,000,"  plaintiff  agreed  not  to  fnrnish  cred- 
it to  a  greater  amount  than  $1,000. 

Appeal  from  district  court.  Potter  county; 
H.  H.  Wallace,  Judge. 

Action  by  the  Pabst  Brewing  Company 
against  C.  P.  Kingsbury,  W.  H.  Fuqua,  T. 
B.  Hlnkle,  Walter  Davis,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  Fuqua, 
Hlnkle,  and  Davis  appeaL    Affirmed. 

This  suit  was  brought  by  appellee,  the 
Pabst  Brewing  Company,  November  7,  18S3, 
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and  by  amended  petition  against  C.  P. 
Kingsbury,  W.  H.  Fuqua,  T,  B.  Hlnltle,  T.  S. 
Mullins,  and  Walter  Davis,— against  Klngs- 
bnty,  for  balance  due  on  account  of  $1,164.48, 
as  principal,  and  for  $1,000  of  the  same 
against  the  defendants  as  sureties  for  Kings- 
bury, they  having  guarantied  the  payment 
of  $1,000  of  the  account  Kingsbury  might 
make  with  plaintiff.  The  agreement  of 
Kingsbury  and  plaintiff,  with  the  guaranty 
of  the  other  defendants  and  the  account  of 
Kingsbury,  are  filed  as  exhibits  to  the  peti- 
tion, and  made  a  part  thereof.  Defendants 
Davis,  Fuqua,  and  Hlnkle  filed  general  and 
special  demurrers,  general  denial,  and  spe- 
<dal  answers.  Defendant  Kingsbury  de- 
faulted. Defendant  MuUins  appeared  and 
denied  the  other  sureties'  cross  bill  that  he 
was  a  partner  of  Kingsbury.  The  cause  was 
tried  by  the  court,  a  jury  being  waived,  and 
Judgment  was  rendered  for  plaintiff,  De- 
cember 19,  1894,  against  Kingsbury,  for  the 
amount  due  on  the  account,  principal  and 
interest,  $1,249.83,  and  agahist  Fuqua,  Hlnkle, 
Hulllns,  and  Davis  as  sureties  for  principal 
and  interest,  $1,073.33,  of  the  debt  on  their 
guaranty.  Fuqua,  Hinkle,  and  Davis  Iiave 
appealed.  There  is  no  statement  of  facts  in 
the  record. 

Geo.  E.  Holland,  for  appellants.  Browning 
&  Madden,  for  appellee. 

COLLARD,  J.  (after  stating  the  facts).  1. 
The  first  assignment  of  error,  that  the  gen- 
eral demurrer  to  the  petition  should  have 
l>een  sustained  because  the  contract  sued  on 
binds  plaintiff  to  sell  Kingsbury  certain 
specified  goods,  and  that  the  petition  falls 
to  show  that  any  such  goods  were  sold,  is 
not  well  taken.  The  record  does  not  sustain 
the  assignment  The  petition  shows  that  the 
specific  kind  of  goods  mentioned  in  the  con- 
tract were  sold  by  plaintiff  to  Kingsbury. 

2.  The  general  demurrer  does  not  reach  the 
supposed  defect  in  the  petition,  in  failing  to 
aver  that  the  contract  with  Kingsbury  to  sell 
bUn  goods  should  not  be  binding  upon  the 
plaintiff  until  It  was  signed  by  one  of  Its 
corporate  officers  and  Its  corporate  seal  affix- 
ed at  Milwaukee,  Wis.  The  petition  omits 
to  allege  that  the  seal  was  so  affixed.  Other 
facts  of  signing,  etc.,  are  alleged.  The  peti- 
tion alleges  that  the  contract  was  made  and 
executed,  and  that  the  parties  plaintiff  and 
Kingsbury  were  bound  to  perform  its  stipu- 
lations as  stated.  The  petition  is  good  on 
general  demurrer. 

3.  The  stipulation  in  the  contract  between 
the  plaintiff  and  Kingsbury  binding  the  lat- 
ter not  to  sell  or  l>e  interested  In  the  sale  of 
any  beer  not  manxifacturcd  by  plaintiff  did 
not  render  the  contract  to  pay  for  the  beer 
sold  thereunder  void,  as  contrary  to  public 
policy.  The  assignment  of  error  is  that  the 
contract  was  contrary  to  public  policy,  and 
therefore  void.  We  do  not  think  it  was. 
This  question  was  decided  in  the  case  of 


Brewing  Ass'n  v.  Honck  (Tex.  OIt.  App.)  27 
S.  W.  092,  and  it  was  held  that  such  a  con- 
tract was  not  contrary  to  public  policy,  as 
contended  In  the  assignment  The  decision 
is  sustained  by  the  authorities  cited,  as  well 
as  the  reasons  given  therefor,  to  which  we 
refer.  We  limit  the  discussion  and  the  do- 
cision  nude  by  us  to  the  assignment  of  erroi 
as  made.  See  note  to  Angler  v.  Webl>er,  M 
Am.  Dec.  7(S2,  also  supporting  the  case  al)ove 
cited. 

4.  The  contract  with  Kingsbury  was  not 
violated,  as  contended  by  appellants,  by  sell- 
ing to  him  on  credit  goods  in  excess  of  $1,000, 
and  the  court  did  not  err  in  overruling  the 
special  exceptlMi  to  the  suit  against  the  sure- 
ties on  that  ground.  The  contract  binds  the 
company  to  sell  to  Kingsbury  beer  of  the 
quality  usoaliy  manufactured  by  the  corpora- 
tion at  stipulated  prices,  and  the  company 
"agrees  to  allow  him  a  running  credit  on  such 
sales  to  at  least  the  amount  of  $1,000  on  the 
purchases  made  under  this  contract"  And 
it  is  stipulated  on  his  part  tliat  for  all  beer 
he  may  purchase  in  excess  of  the  amount  of 
the  credit  he  will  pay  at  the  time  of  sending 
in  his  order  therefor.  The  guarantors  or 
sureties  bind  themselves  for  the  faitiif ul  per 
formance  of  said  contract  to  the  extent  and 
amount  of  $1,000,  "it  being  understood,"  says 
the  guaranty,  "that  our  liability  shall  not 
exceed  timt  sum,  however  great  the  default 
of  said  C.  P.  Kingsbury  may  be."  Neither 
the  contract  with  Kingsbury  nor  the  written 
guaranty  binds  the  company  to  sell  on  credit 
to  Kingsbury  goods  not  exceeding  $1,000,  or 
to  limit  his  credit  to  tliat  amount  The  sure- 
ties certainly  are  not  t>ound  for  more  than 
$1,000  of  the  credit  extended  to  him,  "how- 
ever great  the  default  of  Kingsbury  may  l>e." 

6.  The  court  did  not  err  in  sustaining  plain- 
tiff's exception  to  defendant's  seventh  sub- 
divisioa  of  their  amended  answer,  seeking  to 
set  up  a  contemporaneous  oral  agreement  in 
addition  to  the  written  agreement  to  the  ef- 
fect that  plaintiff  agreed  not  to  extend  to 
Kingsbury  credit  exceeding  $1,000.  The 
written  guaranty  of  the  sureties,  read  in  con- 
nection with  the  contract  with  Kingsbury, 
Is  not  ambiguous.  It  dearly  assumes  tliat 
plaintiff  may  sell  to  Kingsbury  on  credit 
more  than  $1,000  worth  of  goods,  and  ttiat  his 
credit  may  exceed  that  amount,  but  that  the 
sureties  will  not  be  liable  for  more  than  $1,- 
000  of  the  credit  so  extended.  The  parol  con- 
tract attempted  to  be  set  up  would  have  been 
in  violation  of  the  rule  that  such  contempo- 
raneous agreements  cannot  be  pleaded  to  alter 
at  vary  the  written  axreement  by  incorpo- 
rating therehi  a  different  contract  or  one  not 
embraced  in  the  written  contract  Sanborn 
V.  Murphy,  86  Tex.  437,  25  S.  W.  610.  There 
is  nothing  in  the  writings  entered  into  be- 
tween the  parties  indicating  that  It  was  not 
the  entire  contract  of  the  parties.  The  writ- 
ings will  not  admit  of  other  contemporane- 
ous agreements  not  embraced  therein.  Hunt 
r.  White,  34  Tex.  643;  Smith  v.  Garrett.  29 
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Tex.  40;  Bedwell  t.  Thompson,  23  Tex.  Supp. 
246.  Aitd  see  Mead  t.  Randolph,  8  Tex.  186; 
Cuney  t.  Dupree,  21  Tex.  219;  and  Railroad 
Co.  y.  Garrett,  52  Tex.  139.  We  find  no  re- 
Tersible  error  In  the  case,  and  the  Judgment 
of  the  lower  court  is  affirmed. 


LANING  T.  IRON  CITY  NAT.  BANK  OF 

LLANO. 

(Court  of  OM[  Appeals  of  Texas.     June  24, 

1896.) 

AtTACHMEUT— Bond— EXKCDTIOS    OF— Qdalifioa- 
TION  OF  BURETISS— CLBKK  OF  CJOCBT — IN- 
TEREST IN  Suit— Effect. 

1.  Though  ian  attachment  bond  described 
the  prindpal  therein  as  "Iron  City  National 
Bank,"  it  was  sufficient  where  it  was  sifted 
In  its  legal  name,  viz.  "Iron  City  National  Bank 
of  Llano." 

2.  A  deputy  clerk  of  court  is  not  disaaali- 
fied  to  take  the  affidavit  and  approTe  a  bond 
for  attachment  merely  because  the  clerk  was  a 
director  and  vice  president  of  the  bank  that 
sued  out  the  attachment. 

3.  The  officers  and  directors  of  a  bank  may 
become  sureties  on  its  bond  in  attachment. 

Error  from  district  court,  Llano  county;  W. 
M.  Allison,  Judge. 

Action  In  attachment  by  the  Iron  City  Na- 
tional Bank  of  Llano  against  R.  H.  Lanlng. 
From  the  Judgment  rendered  defendant 
brings  error.    Modified. 

The  brief  of  the  plaintiff  in  error  contains 
the  following  statement  of  the  nature  and  re- 
Bult  of  this  suit:  "This  suit  was  Instituted 
on  the  11th  day  of  September,  1894,  In  dis- 
trict court  of  Llano  county,  by  Iron  City  Na- 
tional Bank  of  Llano.  Texas,  against  R.  H. 
Lanlng,  plaintiff  In  error,  on  six  promissory 
notes,  no  one  of  which  was  then  due,  aggre- 
gating $8,299.08  principal,  and  providing  for 
the  payment  of  the  further  sum  of  ten  per 
cent,  additional  on  the  amoimt  of  the  prin- 
cipal and  Interest  if  placed  in  the  hands  of 
an  attorney  for  collection.  A  writ  of  attach- 
ment was  on  the  same  day  sued  out  and  lev- 
ied on  certain  goods  of  defendant  Defend- 
ant filed  motion  to  quash  the  writ  of  attach- 
ment, and  also  pleas  to  abate  the  writ.  At 
the  same  time,  and  In  due  order,  he  filed  gen- 
eral and  special  exceptions  and  a  general  de- 
nial, and  by  way  of  reconvention  alleged  and 
sought  to  recover  actual  and  exemplary  dam- 
ages for  the  suing  out  and  levy  of  the  writ 
of  attachment.  The  court  overruled  the  mo- 
tion to  quash,  and  also  the  plea  in  at>atemcnt 
of  the  writ  of  attachment,  to  which  defend- 
ant duly  excepted.  The  cause  was  tried  by  a 
Jury.  The  court  instructed  the  Jury  to  find 
for  plaintiff  the  amount  of  the  principal  and 
interest  of  the  six  notes  sued  on,  with  the 
further  sum  of  ten  per  cent,  additional  on  the 
amount  of  said  principal  and  interest  as  at- 
torney's fees  (the  notes  having  matured  aft- 
er suit  was  filed,  and  plaintiff  having  amend- 
ed his  original  petition).  The  question  of  ac- 
tual and  exemplary  damages  was  submitted 
to  the  Jury.  Under  the  court's  instructions 
v.t6s.w.no.3 — 31 


the  Jury  returned  a  verdict  for  plaintiff  for 
$8,290.08,  the  total  principal  of  the  six  notfes 
sued  on,  together  with  ten  per  cent,  interest 
per  annum  on  each  of  the  notes  from  date  of 
Its  maturity  (if  bearing  interest  from  that 
date  only),  together  with  ten  per  cent,  addi- 
tional as  attorney's  fees  on  said  principal  and 
interest,  aggregating  (9,261.52,  the  sum  in- 
cluded found  for  attorney's  fees  amounting 
to  eight  hundred  and  forty-one  and  ninety- 
five  hundredth  dollars.  On  defendant's  cross 
action  against  plaintiff  the  Jury  found  that 
the  writ  of  attachment  was  wrongfully  sued 
out,  and  found  for  defendant  actual  dam- 
ages, the  value  of  the  goods  attached,  $10,- 
914.00.  Upon  this  verdict  defendant,  by  writ- 
ten motion,  asked  that  Judgment  be  entered 
disregarding  the  finding  for  the  10  per  cent, 
for  attorney's  fees  on  the  notes  sued  on, 
which  motion  was  overruled,  to  which  defend- 
ant excepted.  The  court  thereupon  rendered 
Judgment  in  favor  of  plaintiff,  directing  tiie 
clerk  to  pay  it  out  of  the  proceeds  of  the  sale 
of  said  attached  property  made  in  vacation, 
$3,042.78;  ttiat  the  remainder  of  said  proceeds 
of  sale,  being  $1,834.47,  be  paid  by  the  said 
clerk  to  defendant,  and  that  defendant  re- 
cover of  plaintiff  and  the  sureties  on  its  at- 
tachment bond  all  the  costs  of  suit,  for  which 
execution  was  awarded.  Defendant  brings 
the  case  up  on  writ  of  error."  There  is  no 
statement  of  facts  In  the  record.  On  the  plea 
in  abatement  the  trial  court  made  the  follow- 
ing findings:  "First.  That  the  aflidavit  for 
writ  of  attachment  in  this  suit,  and  upon 
which  the  said  writ  of  attachment  was  issued, 
was  made  before  M.  M.  Hargis,  as  derk  of 
this  court,  by  his  deputy,  S.  J.  Chamberlain, 
and  that  at  the  time  said  affidavit  was  so 
made  said  M.  M.  Hargis  was  a  director  of, 
vice  president  of,  and  one  of  the  managing 
officers  of  the  plaintiff,  the  Iron  City  National 
Bank  of  Llano.  Second.  That  the  attachment 
bond  upon  which  the  writ  of  attachment  was 
Issued  in  this  case  was  taken  and  approved 
by  M.  M.  Hargis,  as  clerk  of  this  court,  and 
that  at  the  time  said  attachment  bond  was 
so  taken  and  approved  the  said  M.  M.  Hargis 
was  a  director  of,  vice  president  of,  and  one 
of  the  managing  officers  of  plaintiff  in  this 
case,  said  Iron  City  Nat  Bank  of  Llano,  Tex- 
as. Third.  That  the  bond  upon  which  the 
writ  of  attachment  was  issued  in  this  case 
was  signed  by  only  three  persons  as  se- 
curities, and  ibat  at  the  time  said  bond  was 
signed  and  approved  two  of  the  persons  who 
signed  the  same  were  directors  and  manag- 
ing officers  of  plaintiff  bank,  viz.  J.  A.  Raf- 
fety,  one  of  the  sureties,  was  president  and 
W.  O.  Richardson,  one  of  said  sureties,  was 
cashier,  of  said  Iron  City  Nat.  Bank,  plaintiff 
herein.  Fourth.  Tlmt  the  affidavit  upon 
which  the  writ  of  attachment  was  issued  in 
this  case  was  made  by  the  Iron  City  National 
Bank,  and  that  the  true  name  of  said  bank  is 
'The  Iron  City  National  Bank  of  Llano.' 
Fifth.  That  no  (lart  of  tlie  indebtedness  upon 
which  this  suit  was  instituted  and  the  at- 
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tachment  sued  ont  herein  was  due  at  the 
time  this  suit  was  instituted.  Sixth.  That  S. 
J.  Cluimberlain  -was  deputy  district  cleric  un- 
der the  said  M.  M.  Harris,  and  in  fact  was 
the  person  in  charge  of  the  clerk's  office,  and 
the  person  who  took  the  affldnvit  and  approv- 
ed the  attachment  bond  and  issued  the  at- 
tachment In  this  cause  above  mentioned." 

Chas.  L.  Lauderdale,  for  plaintiff  in  error. 

KEY,  J.  1.  Laning  moved  to  quash  the  writ 
of  attachment,  and  the  court  below,  as  we 
think,  properly  overruled  the  motion.  The 
aiBdavit  stated  with  eufflcieat  certainty  the 
amount  of  the  indebtedness.  While  the  bond 
describes  the  principal  as  "Iron  City  National 
Bank,"  it  Is  signed  "Iron  City  NaUonal  Bank 
of  IJano,  Texas";  and  the  plahitiff  designates 
itself  by  both  these  names  in  its  pleadings. 
The  attachment  bond  complies  strictly  with 
the  form  given  in  the  statute,  and  is  suffl- 
cient 

2.  We  do  not  thhik  Chamberlain,  the  dep- 
uty clerk,  was  disqualified  to  take  the  afll- 
davit  and  approve  the  bond  for  attachment 
merely  because  Hargis,  the  clerk,  was  a  di- 
rector and  the  vice  president  of  the  bank  that 
sued  ont  the  attachment.  Conceding  that  the 
act  of  the  deputy  was  the  act  of  the  derk, 
and  that  the  clerk,  by  reason  of  his  connec- 
tion with  the  bank,  was  Indirectly  interested 
In  the  case,  still  we  are  not  prepared  to  hold 
that  either  was  disqualified  to  do  the  acts  re- 
ferred to,  they  being  within  the  general  scope 
of  official  duty,  and  there  being  no  statute 
prohibiting  them  from  discharging  such  du- 
ties in  cases  In  which  they  are  interested. 
Neither  Hargis  nor  his  deputy  was  a  party 
to  the  suit,  and  while  the  result  of  it  may  re- 
motely affect  Hargis'  pecuniary  Interest,  the 
same  may  be  said  as  to  many  other  proceed- 
ings in  which  the  clerk  of  a  court  is  called 
upon  to  do  some  oflicial  act.  A  defendant 
may  be  largely  indebted  to  the  clerk,  and  the 
latter  may  know  that,  if  the  plaintiff  suc- 
ceeds in  obtaining  a  Judgment  and  execu- 
tion, all  the  defendant's  property  will  be  ab- 
sorbed, and  he  will  lose  bis  debt;  yet  these 
facts  would  not  affect  the  authority  and  duty 
of  the  clerk  as  to  any  proceeding  in  the  case. 
Besides;  if  the  contention  of  counsel  for  the 
bank  be  correct,  then  neither  Hargis  nor  his 
deputy  had  any  authority  to  issue  the  at- 
tachment, even  if  the  affidavit  had  been  made 
before  some  other  officer;  and  as  the  law  does 
not,  in  such  cases,  devolve  the  duty  of  ap- 
proving the  bond  and  issuing  the  attachment 
upon  any  other  officer,  the  result  would  be  to 
deprive  the  plaintiff  of  a  remedy  afforded 
other  litigants,— a  result  that  should,  if  pos- 
sible, be  avoided. 

3.  We  do  not  think  there  is  any  merit  in  the 
proposition  that  the  officers  and  directors  of 
the  bank  could  not  become  sureties  on  its 
bond  for  attachment.  The  bank  is  a  corpora- 
tion, in  law  a  separate  and  distinct  person 
from  its  stockholders,  directors,  and  officers; 


and,  there  beln^  no  statutory  inhibition 
against  it,  we  are  satisfied  that  the  directors 
and  officers  of  the  bank  could  properly  be- 
come its  sureties  on  the  attachment  bond. 

4.  The  only  other  assignment  of  error  that 
we  care  to  allude  to  complains  of  the  action 
of  the  court  in  allowing  the  plaintiff  to  re- 
cover $841.05  attorney's  fee.  This  question 
we  have  certified  to  the  supreme  court,  and 
that  court  has  decided  (35  S.  W.  1048)  that, 
under  the  circumstances  disclosed  by  the  rec- 
ord, the  attorney's  fee  stipulated  in  the  notes 
was  not  recoverable.  We  therefore  reform 
the  Judgment  so  as  to  disallow  the  recover.v 
of  the  $841.95  attorney's  fee,  and  as  thus  re- 
formed the  Judgment  will  be  affirmed.  The 
costs  of  this  court  will  be  taxed  against  ap- 
pellee.   Reformed  and  affirmed. 


STEPHENSON  et  al.  v.  CHAPPELL,  et  al. 
(Court  of  Civil  Appeals  of  Texas.  May  13, 
1896.) 
CoHMDNiTT  Estate  —  Interest  or  Hinobs  — Re- 
lease BT  QuARUiAN — Authority— EviDESCB — 
Insthdctions— Basis  of  Reoovbri — Value  at 
Date  op  TbiaI/— Special  Verdict— Bcfpicienct 
—Appeal— Costs. 

1.  A  guardian  has  no  authority,  without  an 
order  of  court,  to  compromise  and  release,  to 
the  survivor  of  a  community  estate  consistiuK 
partly  of  realty,  the  interest  vphieh  his  wards 
have  as  heirs  in  the  community  estate. 

2.  The  objection  that  the  testimony  of  a 
guardian  showed  that  she  had  received  differ- 
ent amounts  on  claims  due  her  wards  from 
those  shown  by  her  receipts  is  without  merit, 
where  it  appears  that  those  shown  by  the  re- 
ceipts were  adopted  as  correct. 

3.  An  instruction  that,  where  deeds  of  prop- 
erty are  made  to  either  spouse  during  marriage, 
such  property  is  presumed  to  be  community 
property,  was  proper,  especially  where  the  sur- 
vivor testified,  on  talcing  charge  of  the  proper- 
ty, that  it  was  community  estate. 

4.  In  an  action  to  recover  the  interest  of 
heirs  in  community  personalty  which  has  been 
withheld,  plaintiffs  are  entitled  to  recover  on 
the  basis  of  the  value  at  the  time  of  trial. 

5.  In  an  action  by  maternal  heirs  to  recov- 
er from  heirs  of  the  father,  who  was  the  sur- 
vivor, their  interest  in  community  estate  whidi 
had  been  withheld  by  the  father  and  his  heirs, 
defendants  were  properly  refused  credit  for  Im- 
provements, taxes,  and  commissions  for  rare  of 
the  land  during  the  period  it  was  withheld, 
where  there  was  no  evidence  that  the  improve- 
ments were  made  or  taxes  paid  with  separate 
money  of  the  survivor. 

6.  A  special  verdict  which  fails  to  find  all 
the  facts  put  in  issue  by  the  pleadings  is  de- 
fective, though  the  evidence  shows  beyond  con- 
troversy tiie  existence  of  the  facts  not  found. 

7.  Declarations  of  a  deceased  fatlicr  to  his 
daughter  that  property  was  bought  with  his 
separate  money  are,  in  an  action  against  her  by 
the  maternal  heirs  for  the  interest  in  the  com- 
munity estate  which  remained  in  the  father's 
possession  as  survivor,  hearsay  and  obnoxious 
to  Sayles'  Civ.  St.  art.  2248. 

8.  Where  a  trnnscript  includes  n  large 
amount  of  superfluous  matter,  the  costs  there- 
for should  be  taxed  against  the  appellant. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  Ella  V.  Tbruston,  as  guardian  of 
Eugenia  W.  and  William  A.  Chappell,  mhiora. 
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against  Mary  A.  Stephenson  and  others,  to 
recover  their  interest  In  the  community  es- 
tate of  their  grandmother.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Be- 
versed. 

Geo.  H.  Plowman  and  Joseph  M.  Cary,  for 
appellants.  Leake,  Henry,  Reeves  &  Greer 
and  Word  &  Charlton,  for  aiH[>eUee8. 

PLY,  J.  In  1891,  the  suit  from  which  this 
appeal  resulted  was  brought  by  Mrs.  Ella 
V.  Thruston  as  guardian  of  the  estates  of 
Eugenia  W.  Chappell  and  William  A.  Chap- 
pell,  her  minor  children  by  a  former  marriage. 
The  statement  of  the  matters  pleaded  made 
by  appellees  is  correct,  and  we  adopt  It,  as 
follows:  "In  1877  Elizabeth  A.  H.  Arm- 
strong, grandmother  of  defendant  In  error, 
died  Intestate,  leaving,  surviving  her,  her 
husband,  Samuel  Armstrong,  and  three  chil- 
dren, her  only  heirs,  viz.  Mary  A.  Stephenson, 
plaintiff  in  error  and  defendant  in  lower 
court,  and  William  Armstrong,  her  children 
by  her  marriage  with  Samuel  Armstrong, 
and  John  H.  Chappell.  a  son  by  a  former 
marriage.  At  the  time  of  the  death  of  the 
said  Eliza  A.  H.  Armstrong,  she  and  her  hus- 
band, the  said  Samuel  A.  H.  Armstrong, 
owned  community  property,  consisting  of 
lands  and  personal  property  of  the  aggregate 
value  of  $10,000  and  $25,000  in  money.  On 
November  10,  1880,  said  Samuel  Armstrong 
gnalifled  as  survivor  of  the  community  estate 
In  the  manner  pi-escribed  by  law.  That  he 
did  not  keep  a  fair  and  full  account  and 
statement  of  the  community  debts  and  ex- 
penses paid  by  him,  and  of  the  disposition 
by  him  of  such  community  property,  and  had 
wholly  failed  to  account  to  said  minors  for 
their  Interest  in  such  community  estate  with 
the  Increase  and  profits  thereof.  That  he 
sold  and  disposed  of  all  the  community  per- 
sonal property,  and  converted  and  appro- 
priated to  his  own  use  all  notes,  accounts, 
claims,  and  moneys  belonging  to  said  com- 
munity estate,  which  were  on  hand  at  the 
time  of  the  death  of  Mrs.  Armstrong.  That 
the  Inventory  filed  by  the  said  Samuel  Arm- 
strong on  qualifying  as  survivor  had  been 
'lost,  and  he  had  kept  no  account  or  state- 
ment of  his  doings  and  acta  as  such  survivor 
or  otherwise,  and  a  better  statement  and  ac- 
count of  the  property  coming  into  his  hands 
and  the  disposition  made  thereof  could  not 
be  ascertained  and  given.  That  portion  of 
the  land  on  hand  at  the  time  of  Mrs.  Arm- 
strong's death  had  been  sold  by  him,  and  the 
persons  to  whom  sold,  the  amount  received 
for  each  tract  sold,  and  the  date  thereof, 
were  set  out,  amounting  in  the  aggregate  to 
more  than  $100,000.  That  he  had  loaned  out 
the  community  moneys  at  interest,  and  had 
failed  to  account  to  said  minors  for  either 
the  principal  or  interest  thereon.  On  Jan- 
nary  17,  1800,  Samuel  Armstrong  died  at  the 
residence  of  the  plaintiff  In  error,  Mrs.  Ste- 
phenson, then  Mrs.  Stevens,  and  at  the  time 


of  his  death  he  had  in  his  possession  $10,- 
000  in  money,  a  part  of  the  community  es- 
tate, and  a  large  number  of  notes  given  in 
payment  and  part  payment  for  community 
lands  and  community  property  so  sold  by 
him  subsequent  to  November  10,  1880, 
amounting  in  the  aggregate  to  $75,000,  all  of 
which  were  immediately  seized  and  convert- 
ed by  her.  Defendants  in  error  prayed  that 
an  accounting  might  be  had,  and  that  it  be 
ascertained  in  what  amount  the  said  Samuel 
Armstrong  was  'ndebted  to  them,  and  that 
an  accounting  be  also  had  with  plaintiff  in 
error,  and  it  be  ascertained  and  determined 
how  much  of  said  notes,  property,  and  mon- 
eys she  had  appropriated  and  converted,  and 
for  Judgment  against  her  for  their  interest 
therein,  and  that  such  Judgment  might  be  de- 
creed to  be  a  lien  on  the  community  estate 
now  on  hand.  If  not  entitled  to  said  relief, 
then  defendants  prayed  for  such  relief  as 
they  might  be  entitled  to  under  the  law  and 
the  evidence." 

There  is  no  merit  in  the  contention  that  a 
survivor,  by  paying  over  to  the  heirs  pro 
rata  shares  of  the  Inventoried  value  of  the 
estate,  becomes  ipso  facto  the  owner  of  the 
entire  community  estate.  If  heirs  who  were 
competent  to  contract  should  accept  such 
sum  or  any  other  ab  their  share  of  the  es- 
tate they  would,  of  course,  have  no  claim  on 
the  estate,  not  because,  however,  they  may 
have  received  theii  share  as  shown  by  the 
inventory,  but  because  they  had,  by  their  ac- 
ceptance, estopped  themselves  from  claim- 
ing anything  further  In  the  absence  of  fraud 
or  mistake.  We  think  the  survivor  could 
make  a  settlement  with  the  heirs,  and  that 
they  could  accept  any  sum  for  their  share 
of  the  estate,  provided  the  settlement  was 
fairly  made  and  the  heirs  were  competent  to 
contract;  and,  of  course,  the  entire  com- 
munity estate  in  such  case  remaining  after 
the  settlement  would  be  the  property  of  the 
survivor.  The  object  to  be  accomplished  by 
the  survivor  Is  fixed  by  the  statute,  but  the 
mode  of  carrying  out  and  accomplishing  the 
design  is  left  largely  to  the  discretion  of  the 
individual.  He  must  pay  off  the  community 
debts,  but  It  is  left  to  him  to  determine  the 
manner  of  payment. 

The  vital  question  in  this  case,  however, 
is,  did  the  guardian  of  the  minor  children 
of  John  Chappell  have  the  power  and  au- 
thority, under  the  law  of  her  appointment, 
not  only  to  receipt  for  money  paid  to  her  by 
the  survivor,  but  thereby  to  release  all  the 
right,  title,  and  Interest  that  the  minors 
had  in  the  community  estate?  If  she  did, 
then  the  testimony  as  to  the  value  of  the 
lands  and  other  property  at  the  time  of  the 
settlement  should  have  been  admitted  in  evi- 
dence, and  the  issue  should  have  been  sub- 
mitted to  the  Jury;  but  If  she  did  not  have 
such  authority,  then  the  action  of  the  court 
in  excluding  the  testimony  and  in  refusing  to 
submit  that  issue  was  correct.  We  are  of 
I  the  opinion  that  the  receipt  of  the  guardian 
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for  the  amount  paid  her  by  Samuel  Arm- 
strong did  not  relinquish  the  right  and  title 
that  the  heirs  owned  in  the  community  es- 
tate, and  Its  only  effect  was  to  make  that 
amount  with  legal  Interest  a  charge  against 
their  portion  of  the  estate.  Upon  the  death 
of  Mrs.  Armstrong  the  legal  title  to  his 
share  of  the  land  belonging  to  the  com- 
munity estate  vested  at  once  in  John  Chap- 
pell,  and  upon  his  death  his  children  (the 
appellees)  succeeded  to  all  his  rights,  sub- 
ject, of  course,  to  the  payment  of  community 
debts.  Sayles'  Cit.  St  art.  1653.  At  the 
time  that  the  gnardian  gave  the  receipt  to 
the  survivor,  the  title  to  their  part  of  the 
lands  had  vested  in  the  minors,  and  to  divest 
them  of  their  title  it  must  be  held  that  a 
guardian  could  sell  the  real  property  of  the 
wards  without  any  sanction  or  authority  on 
the  part  of  the  court  in  which  the  guardian- 
ship was  pending,  and  without  the  ceremony 
of  giving  any  kind  of  conveyance  to  It. 
While  the  guardian  was  authorized  to  receive 
any  money  due  the  estate  of  her  wards,  and, 
doubtless,  If  the  survivor  had  sold  all  the 
land,  she  would  have  been  authorized,  with- 
out an  order  of  court,  to  receive  any  sums 
due  the  wards  from  the  sale,  still  that  Is  not 
the  class  of  case  that  is  presented  for  our 
consideration.  The  land  bad  not  been  sold, 
and  the  guardian,  without  direct  authority 
from  the  county  court,  bad  no  power  or 
authority,  by  compromise  or  otherwise,  to 
dispose  of  the  interest  that  her  wards  bad 
in  the  community  estate  of  their  grandmoth- 
er. No  such  authority  was  shown,  and  in 
its  absence  we  conclude  that  the  receipts 
given  by  the  guardian  did  not  have  the  ef- 
fect of  relinquishing  the  title  the  minors  had 
in  the  landa  in  controversy.  Rainey  v.  Cham- 
bers, 56  Tex.  17;  Doughty  v.  Cottraui,  8 
Tex.  Civ.  App.  125,  27  S.  W.  914;  Specht  v. 
CoUlns,  81  Tex.  213,  16  S.  W.  934.  There  is 
one  mode  recognized  in  Texas  of  divesting 
minors  of  their  title  to  real  estate  through  a 
guardian,  and  that  mode  must  be  followed 
or  the  title  will  not  be  divested.  No  eva- 
sion of  the  law  can  or  will  be  sanctioned  by 
the  courts  of  the  state.  We  have  been  re- 
ferred to  no  authority  that  sustains  the  con- 
tention of  appellants. 

The  deiwsition  of  Mrs.  Stephenson,  explain- 
ing how  she  knew  that  the  property  in  Texas 
was  bought  with  the  separate  money  of  Sam- 
uel Armstrong,  was  properly  stricken  out. 
She  disclosed  the  fact  that  she  knew  noth- 
ing about  how  the.  money  was  obtained  ex- 
cept through  what  she  obtained  by  hearsay 
from  her  father.  The  testimony  was  clearly 
obnoxious  to  article  2248,  Sayles'  Civ.  St. 
All  that  was  not  prohibited  by  the  statute 
was  immaterial,  and  could  have  been  of  no 
service  to  appellants  on  the  trial.  Much  of 
the  answer  excluded  was  gratuitous,  and  not 
responsive  to  the  interrogatory.  It  was 
clearly  inadmissible  to  prove  by  J.  O.  Adams 
what  Mm  Stephenson  and  her  former  hus- 
band,  Dr.   Stevens,  bad  told   him.    Appel- 


lants have  no  cause  to  complain  of  the  tes- 
timony of  Mrs.  Thruston  as  to  what  amounts 
had  been  paid  her  by  Samuel  Armstrong; 
for,  if  her  testimony  showed  different 
amounts  from  those  shown  by  the  receipts, 
the  amounts  shown  by  the  latter  were  tak- 
en as  correct,  and  no  injury  resulted. 

It  was  not  error  to  cliarge  the  Jury  that, 
"where  deeds  to  property  are  made  to  either 
husband  or  wife  during  marriage,  such  prop- 
erty is  presumed  by  law  to  be  community 
property."  The  fact  that  the  property  was 
purchased  shortly  after  the  parties  removed 
to  Texas  would  not  render  the  law  Inappli- 
cable. The  cases  cited  to  sustain  the  con- 
verse of  the  above  proposition  are  not  in 
point.  In  addition  to  thp  presumption  aris- 
ing from  the  deeds  being  made  to  the  hus- 
band during  marriage,  he  swore,  after  the 
death  of  his  wife,  that  the  property  was 
community,  and  the  other  evidence  on  the 
point  tends  to  give  it  the  same  character. 
Mrs.  Stephenson  told  witness  Allen  that  the 
property  came  through  her  mother.  It  was 
not  error  to  instruct  the  Jury  to  find  the 
value  of  all  the  personal  proi>erty  that  had 
come  into  the  possession  of  Mrs.  Stephenson 
from  the  community  estate  of  her  father 
and  mother  after  the  death  of  the  latter. 
This  was  necessary,  in  order  to  arrive  at 
the  value  of  the  property  In  which  appellees 
were  Interested.  Appellees  were  entitled  to 
their  share  of  the  value  of  the  personal  prop- 
erty at  the  time  of  trial.  The  special  charge 
asked  by  appellants.  In  which  it  was  sought 
to  instruct  the  Jury  that  appellants  should 
be  credited  with  the  value  of  improvements 
placed  on  the  community  lands,  taxes,  and 
commissions,  had  nothing  In  law  or  justice 
to  commend  It,  and  was  properly  refused. 
The  improvements  were  made  and  the  taxes 
paid  with  money  belonging  to  the  communi- 
ty, and  there  would  be  little  Justice  In  com- 
pelling appellees  to  pay  certain  imaginary 
commissions  claimed  to  be  due  to  the  sur- 
vivor, who,  together  with  appcllauts,  had 
been  through  many  years  enjoying  tM  fruits 
and  revenues  arising  from  the  whole  of  the 
community  estate,  while  the  appellees  were 
getting  nothing.  There  is  no  evidence  that 
the  improvements  were  made  or  taxes  paid 
with  the  separate  money  of  Samuel  Arm- 
strong. 

The  case  was  submitted  to  the  Jury  on  the 
following  special  Issues,  to  which  are  ap- 
pended the  answers  given  by  the  jury:  "Was 
the  property  in  Samuel  Armstrong's  posses- 
sion at  the  date  of  the  death  of  his  wife, 
Ellssa  A.  H.  Armstrong,  bis  separate  proper- 
ty, or  was  it  the  community  property  of  him- 
self and  wife,  Eliza  A.  Armstrong?"  An- 
swer: "We  find  this  to  be  the  community 
property  of  Samuel  and  Eliza  A.  H.  Ann- 
strong."  "What  Is  tlie  value  in  money  to- 
day of  all  the  personal  property,  notes,  and 
money  of  every  kind  and  description  which 
Mrs.  Mary  A.  Stephenson  has  received  at 
any  and  all  times  from  the  community  es- 
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tate  of  both  her  father,  Samnel  Armstrong, 
and  her  mother,  Eliza  A.  EL  Armstrong, 
since  the  death  of  said  Eliza  A.  H.  Arm- 
strong?" Answer:  "Total,  twenty-eight 
thousand  and  nine  hundred  and  nineteen 
•»/ioo  dollars."  On  the  above  findings  of 
fact  the  court  decreed  that  appellees  had  re- 
ceived $2,915.80  from  the  community  estate 
of  Samuel  Armstrong  and  Eliza  A.  H.  Arm- 
strong, that  they  were  entitled  to  a  recovery 
of  ''/it  undivided  Interest,  as  heirs  of  their 
father,  John  Ghappell,  and  as  heirs  of  their 
uncle,  William  Armstrong,  in  all  community 
lands  on  hand,  and  an  undivided  i/tt  Inter- 
est In  the  value  of  all  community  property 
traced  Into  the  hands  of  Mrs.  Mary  A.  Ste- 
phenson, upon  bringing  into  hotchpotch  and 
accounting  for  said  sum  of  $2,015.80,  with 
legal  interest  thereon  from  the  date  of  its 
payment  That  part  of  the  Judgment  had  a 
basis  in  the  findings  of  the  Jury,  in  the  ad- 
missions in  the  pleadings  of  appellants,  and 
the  law  of  descent  and  distribution.  In  ad- 
dition to  the  above,  It  was  decreed  that  ap- 
pellees should  recover  from  appellants  a  t /,, 
interest  in  five  tracts  of  land  that  were  on 
hand  and  unsold,  describing  by  surveys  and 
metes  and  bounds.  It  was  specially  denied 
by  appellants  in  their  answer  that  they  had 
on  hand  any  of  the  lands  described  in  the 
petition  save  and  except  three  tracts,  which 
were  fully  described.  This  raised  an  issue 
of  fact,  and  that  issue  was  not  determined 
by  the  jury.  In  addition,  it  was  found,  in 
the  Judgment,  that  certain  lands  bad  been 
sold  by  Samuel  Armstrong,  but  this  was  not 
admitted  In  the  pleadings  or  found  by  the 
jury.  The  appellants  had  demanded  a  trial 
by  Jury,  and  had  the  right  to  have  the  Jury 
to  pass  upon  every  contested  point.  "A  spe- 
cial verdict  is  defective,  and  must  be  set 
aside,  which  does  not  find  all  the  facts  put 
in  issue  by  the  pleading,  although  the  evi- 
dence may  establish  beyond  any  controversy 
the  existence  of  the  facts  not  found."  Moore 
v.  Moore,  67  Tex.  294,  3  S.  W.  284;  Ledyard 
T.  Brown,  27  Tex.  393;  Smith  v.  Warren,  60 
Tex.  462. 

For  the  reason  that  the  verdict  did  not  find 
on  all  the  contested  issues  which  enter  Into 
and  form  a  part  of  the  Judgment,  the  opin- 
ion heretofore  rendered  affirming  the  same  is 
withdrawn,  and  the  Judgment  is  reversed, 
and  the  cause  remanded. 

On  Motion  to  Retax  Costs. 

(May  27,  1896.) 

The  record  in  this  case  Is  very  bulky  and 
cumbersome,  containing  297  pages  of  type- 
written matter,  much  of  which  was  not  nec- 
essary to  a  decision  of  the  case.  Transcripts 
should  not  be  incumbered  with  matter  which 
can  have  no  possible  bearing  upon  the  points 
involved  In  a  case.  It  not  only  entails  ad- 
ditional labor  upon  courts,  but  is  a  burden 
that  should  not  be  laid  upon  the  shoulders 
of  the  losing  party,  and  when  it  is  done  the 


cost  of  Inserting  such  irrelevant  matter  will 
be  taxed  against  the  party  responsible  for  It 
Insurance  Co.  v.  Long,  51  Tex.  89;  Leon  v. 
Davis,  56  Tex.  423.  In  this  case  10  pages 
of  the  transcript  are  consumed  in  a  copy  of 
the  writ  of  error  bond,  which  could  and 
should  have  been  so  written  as  not  to  have 
comprised  more  than  one-third  of  the  space. 
There  is  nothing  in  the  statute  requiring  the 
whole  Judgment  to  be  Inserted  In  an  appeal 
bond.  The  law  is  fully  complied  with  by 
describing  the  Judgment  by  giving  the  case 
number,  names  of  all  the  parties,  the  nature 
of  the  recovery,  with  the  names  of  the  par- 
ties in  favor  of  and  against  whom  rendered. 
HoUis  V.  Border,  10  Tex.  277;  Smith  v. 
Cheatham,  12  Tex.  37;  Hemdon  v.  Bremond, 
17  Tex.  432;  In  re  O'Hara's  Estate,  60  Tex. 
179.  While  it  is  not  contemplated  in  the 
statute  that  the  Judgment  in  hsec  verba 
should  be  inserted  In  the  appeal  bond,  it 
does  not  of  course,  render  It  invalid;  but 
when  a  long  Judgment,  containing  descrit>- 
tions  of  tracts  of  lands,  with  copious  field 
notes,  is  copied  into  the  bond,  the  party  so 
copying  should  be  made  to  pay  for  it  There 
is  also  copied  into  the  record  a  supersedeas 
bond,  covering  10  pages  of  the  record,  which 
had  no  place  whatever  In  It  In  addition, 
there  are  motions  to  quash  depositions  about 
which  no  point  was  made,  two  copies  of  as- 
signments of  error,  and  other  superfluous 
matter,  amounting  to  at  least  100  pages  of 
the  transcript.  The  costs  for  this  matter, 
amounting  to  $60,  will  be  taxed  against 
plaintiffs  In  error. 


GALVESTON,  H.  &  S.  A.  BY.  CO.  T. 

LONG.i 

(Court  of  Civil  Appeals  of  Texas.    May  20, 

1886.) 

CABKIERS  —  LlABILlTT   FOK  IXf UKT  TO  PA.SSISaEK 

—  CoNiiucT  OP  Fbllow  Passengeb. 

1.  A  carrier  of  passengers  has  power,  and 
it  is  its  duty,  to  refuse  to  receive  or  to  convey, 
as  a  passenger,  one  whose  conduct  is  sach  as  to 
lead  a  reasonably  prudent  person  to  anticipate 
that  his  presence  will  endanger  the  safety,  or 
interfere  with  the  convenience  or  reasonable 
comfort  of  the  other  passengers;  but  it  has  no 
right  to  eject  a  passenger  who,  though  intoxi- 
cated, conducts  nimself  in  a  proper  manner, 
and  it  is  not  liable  for  an  injury  to  another  pas- 
senger which  it  could  not  reasonably  anticipate. 

2.  A  passenger  on  a  railway  train,  who 
was  somewhat  intoxicated,  and  walked  a  num- 
ber of  times  through  the  cars,  looking  for 
some  one,  though  he  conducted  himself  without 
offense  towards  the  other  passengers,  acci- 
dentally stumbled  jver  some  baggage;  and  a 
revolver  fell  from  his  pocket  and  was  dischar- 
ged, wounding  another  passenger  in  the  foot 
Held,  that  the  carrier  had  no  reason  to  antici- 
pate such  an  accident,  and  was  not  liable  for 
the  injury. 

Appeal  from  district  court,  Bexar  county; 
S.  G.  Newton,  Judge. 

Action  by  W.  C.  Long  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 


1  Rehearing  denied. 
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I»any    Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Upson  &  Bergstrom,  for  appellant.  Simp- 
son &  Onion,  for  appellee. 

FLY,  J.  Appellee  sued  appellant  for  dam- 
ages in  the  sum  of  $10,220,  arising  from  a 
wound  in  the  foot.  It  was  alleged  tliat  ap- 
pellee and  his  wife  In  October,  1894,  entered 
a  passenger  coach  of  appellant,  in  the  city  of 
Houston,  to  be  transported  to  San  Antonio; 
that  a  person  named  Emmett  Townsend  also 
boarded  the  train  at  Houston,  while  in  a 
drunlcen  condition;  that  the  employes,  Icnow- 
Ing  that  said  Townsend  was  Intoxicated,  per- 
mitted him  to  stagger  up  and  down  through 
the  train  and  jostle  the  passengers;  that  the 
employes  of  appellant  also  knew  that  Town- 
send  carried  a  45-caliber  six-shooter,  and 
while  he  was  passing  through  the  car  in 
which  appellee  was  seated  the  pist<d  fell  to 
the  floor  and  was  discharged,  the  bullet  in- 
flicting a  serious  wound  on  the  foot  of  ap- 
pellee. There  was  a  verdict  for  $4,320  In 
favor  of  appellee. 

The  carrier  of  passengers  is  held  to  the 
exercise  of  a  high  degree  of  care  In  providing 
for  the  comfort  and  convenience  of  Its  pas- 
sengers, and.  Incidental  to  this  duty,  the  pow- 
er is  given  to  repress  and  prohibit  all  disor- 
derly conduct  on  its  means  of  transportation, 
and  to  expel  or  exclude  therefrom  any  per- 
son whose  conduct  or  condition  is  such  as  to 
render  acts  of  impropriety,  rudeness.  Inde- 
cency, or  disturbance  either  inevitable  or  rea- 
sonably probable.  Sullivan  v.  Railroad  Ck>. 
(Mass.)  18  N.  E.  678;  Putnam  v.  Itailroad 
Co.,  55  N.  Y.  108;  Ray,  Neg.  Imp.  Dut.  {  53. 
In  all  of  the  cases  to  which  our  attention  has 
been  called,  where  damages  have  been  al- 
lowed on  account  of  the  acts  of  one  passen- 
ger towards  another,  the  liability  of  the  car- 
rier has  been  made  to  depend  upon  the  con- 
duct or  condition  of  the  offending  passenger 
being  such  as  to  place  a  prudent  person  upon 
notice  that  interference  with  other  passen- 
gers was  reasonably  to  be  anticipated.  In 
other  words,  the  carrier  will  be  held  liable 
when,  by  the  exercise  of  proper  care,  the 
acts  of  violence  might  have  been  foreseen 
and  prevented.  Britton  v.  Railway  Co.,  88 
N.  C.  544;  King  v.  Railway  Co.  (Ind.)  18  Am. 
&  Eng.  R.  Cas.  386;  Putnam  v.  Railroad  Co., 
55  N.  Y.  108;  Weelis  v.  Railroad  Co..  72  N. 
Y.  50;  Felton  v.  Railway  Co.,  69  Iowa,  580, 
20  N.  W.  618;  Mullan  v.  Railroad  Co.,  46 
Minn.  474,  49  N.  W.  249.  A  railway  com- 
pany has  the  power,  as  above  stated,  of  re- 
fusing to  receive  as  a  passenger,  or  to  exi)el, 
any  one  who  is  drunk  or  disorderly,  or  whose 
conduct  is  such  "as  to  endanger  the  safety  or 
interfere  with  the  reasonable  comfort  and 
convenience  of  the  other  passengers,  and 
may  exert  all  necessary  power  and  means  to 
eject  from  the  cars  any  one  so  imperiling  the 
safety  or  annoying  others.  •  *  •  If  this 
duty  Is  neglected  without  good  cause,  and  a 


passenger  receives  injury,  which  might  have 
been  reasonably  anticipated  or  naturally  ex- 
pected, from  one  who  is  improperly  received 
or  permitted  to  continue  as  a  passenger,  the 
carrier  Is  responsible."  Meyer  v.  Railway 
Co.,  4  C.  C.  A.  221,  54  Fed.  116;  Railway  Co. 
V.  Hinds  (Pa.)  91  Am.  Dec.  224;  Flint  v. 
Transportation  Co.,  34  Conn.  554.  In  the  last- 
cited  case  a  passenger  was  wounded  by  the 
discharge  of  a  gun  which  fell  from  the  hands 
of  one  of  a  number  of  drunken  soldiers  who 
were  engaged  in  an  affray  on  a  boat,  and  the 
liability  of  the  carrier  was  put  upon  the 
ground  that  the  passenger  was  allowed  to 
pass  without  warning  to  the  part  of  the  boat 
where  the  affray  was  going  on,  and  no  ef- 
fort whatever  was  made  to  quell  the  disturb- 
ance. The  following  charge  given  by  the  tri- 
al court  was  commended:  "The  defendants 
were  bound  to  exercise  the  utmost  vigilance 
in  maintaining  order  and  guarding  the  pas- 
senger against  violence,  from  whatever 
source  arising,  which  might  reasonably  be  an- 
ticipated or  naturally  be  expected  to  occur, 
in  view  of  all  the  circumstances,  and  of  the 
number  and  character  of  the  persons  on 
board."  The  facts  in  the  case  of  Putnam  v. 
Railroad  Co.,  above  cited,  are  more  nearly 
similar  to  the  case  before  us  than  any  we 
have  seen,  and  In  passing  upon  it  the  New 
YoA  court  of  appeals  said:  "It  may  be  con- 
ceded that  Foster,  the  individual  who  in- 
flicted the  injury  resulting  in  the  death  of 
the  plalntifTs  intestate,  was  drunk  when  he 
came  on  the  car;  but  so  long  as  he  remained 
quietly  by  the  driver  on  the  platform,  nei- 
ther entering  the  car  nor  molesting  or  annoy- 
ing passengers  in  any  way,  the  conductor 
wotdd  not  liave  been  justified  in  refusing  to 
permit  him  to  remain  as  a  passenger.  The 
fact  that  an  individual  may  have  drunk  to 
excess  will  not.  In  every  case,  justify  his  ex- 
pulsion from  a  public  conveyance.  It  is 
rather  the  degree  of  the  Intoxication,  and  its 
effect  upon  the  Individual,  and  the  fact  that 
by  reason  of  the  intoxication  he  is  dangerous 
or  annoying  to  the  other  passengers,  tliat 
gives  the  right  and  imposes  the  duty  of  ex- 
pulsion. The  facts  In  that  case  were  that 
Foster  was  drunk,  and  went  Into  a  street 
car,  and  grossly  insulted  two  ladles  who 
were  with  the  party  who  was  afterwards 
killed  by  him.  Deceased  expostulated,  and 
appealed  to  the  conductor  to  make  Foster 
keep  quiet,  which  he  did.  Foster  then  left 
the  car,  and  went  out  on  the  front  platform, 
where  he  quietly  remained  until  deceased 
was  leaving  the  car  at  the  other  end,  when 
he  (Foster)  sprang  from  the  car,  and  ran 
back  and  assaulted  deceased.  The  court  held 
that  there  was  nothing  in  the  conduct  of 
Foster,  after  the  insult  committed  by  him, 
that  would  lead  the  employes  to  apprehend 
that  he  intended  making  a  murderous  attack 
on  deceased.  It  was  said  by  the  court:  "The 
assault  by  Foster  upon  the  deceased  could 
not  have  been  foreseen,  and  it  was  not  the 
reasonable  or  probable  consequence  of  the 
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omission  of  the  conductor  to  eject  him  from 
the  car;  and  upon  principle,  as  well  as  upon 
authority,  the  Injury  was  too  remote  to 
charge  the  defendant  for  the  damages."  In 
the  case  now  before  us  the  facts  to  charge 
the  railroad  company  are  not  so  strong  as 
In  the  New  Yorli  case.  Appellee,  with  bla 
wife,  bad  entered  the  car  of  appellant,  at 
Houston,  to  be  transported  to  San  Antonio. 
Before  the  train  left  the  main  depot,  one 
Emmett  Townsend  passed  through  the  car, 
smoking  a  cigar,  and  was  met  by  a  pwter, 
who  did  not  attempt  to  stop  him.  As  he 
passed  through  he  peered  into  the  faces  of 
the  passengers,  as  if  looking  for  some  one. 
He  was  staggering.  After  the  train  started, 
Townsend  was  noticed  standing  on  the  plat- 
form next  the  sleeper,  looking  into  the  car. 
The  conductor  talked  to  him.  As  soon  as 
the  conductor  went  into  the  sleeper,  Town- 
send  again  passed  through  the  coach  in  which 
appellee  and  wife  were  sitting.  He  stumbled 
when  near  them,  and  fell  against  appellee's 
wife.  Appellee  pushed  him,  and  he  went  on 
through.  He  did  not  speak,  and  did  not  dis- 
play any  weapon,  or  endeavor  to  interfere 
with  any  one.  Townsend  passed  through  the 
car  two  other  times,  each  time  staggering, 
but  saying  nothing,  nor  interfering  with  any 
one.  He  was  intoxicated.  Some  time  after 
Townsend  had  passed  through  the  car  the 
fourth  and  last  time,  appellee  went  Into  the 
smoking  apartment,  which  was  diyided  from 
the  coach  by  a  partition,  and  took  a  seat. 
Townsend  was  In  this  apartment  asleep.  A 
station  was  approached,  and,  when  the  whis- 
tle sounded,  Townsend  got  up,  and  as  he 
passed  appellee  a  small  pistol  fell  from  his 
person,  struck  the  floor,  and  was  discharged; 
the  ball  entering  appellee's  foot,  and  seriously 
and  permanently  injuring  him.  The  above  Is 
the  version  of  the  affair  as  stated  by  appel- 
lee, who  Judged  that  Townsend  was  intox- 
icated by  his  staggering,  and  the  maudlin 
expression  on  his  face.  Townsend  was  not 
boisterous,  but  passed  quietly  through  the 
car.  When  Townsend  stumbled,  one  hand 
was  thrown  out,  and  passed  over  the  hair  and 
face  of  Mrs.  Long.  Townsend  was  partially 
paralyzed.  He  was  a  deputy  sheriff,  and 
told  the  conductor  he  was  looking  for  a  negro. 
No  one  said  anything  to  the  employes  of  ap- 
pellant about  the  actions  of  Townsend. 
There  does  not  appear  in  the  record  any  cir- 
cumstance that  could  cause  the  employes  of 
appellant  to  anticipate  that  Townsend  would 
get  up  and  drop  a  pistol,  unless  it  be  the 
fact  that  he  was  intoxicated,  and  staggered 
and  smoked  in  the  ladles'  car  before  the  train 
started.  He  was  not  rude,  except  as  stated, 
nor  boisterous,  and  when  he  stumbled  It 
would  seem  that  it  occurred  by  his  running 
against  baggage  lying  on  the  floor  of  the  car. 
There  does  not  seem  to  be  any  connection  be- 
tween the  intoxication  and  the  dropping  of 
the  pistol.  It  might  have  happened  to  any 
man  who  carries  arms,  no  matter  how  sober. 
There  was  nothing  in  the  conduct  of  Town- 


send  that  would  have  Justified  the  carrier 
in  refusing  him  admittance  to  the  car,  or  in 
ejecting  him.  Thompson  v.  Railway  Co. 
(Sup.)  27  N.  Y.  Supp.  608.  No  human  being 
could  have  foreseen  what  happened,  or  could 
have  had  any  ground  upon  which  to  base  an 
anticipation  that  such  a  result  would  follow 
the  presence  and  intoxication  of  Townsend. 
Says  the  supreme  court  of  Kentucky:  "It 
may  be  stated  briefly,  in  assuming  the  lia- 
bility of  a  railroad  to  its  passengers  for  in- 
Jury  done  by  another  passenger,  only  where 
the  conduct  of  this  passenger  had  been  such 
before  the  Injury  as  to  Induce  a  reasonably 
prudent  and  vigilant  conductor  to  believe 
that  there  was  reasonable  ground  to  appre- 
hend violence  and  danger  to  the  other  pas- 
sengers, and  in  that  case  asserting  it  to  be 
the  duty  of  the  conductor  of  the  railroad 
train  to  use  all  reasonable  means  to  prevent 
such  injury,  and  if  he  neglects  this  reasonable 
duty,  and  Injury  is  done,  that  then  the  com- 
pany is  responsible;  that  otherwise  the  rail- 
road is  not  responsible."  Railroad  Co.  v.  Mc- 
£>wan,  31  S.  W.  465.  No  one  on  the  train 
seemed  to  anticipate  any  trouble  from  Town- 
send,  and  that  appellee  himself  did  not  ex- 
pect any  trouble  to  result  from  bis  presence 
on  the  train  Is  shown  by  the  fact  that  he 
made  no  complaint  to  the  conductor,  and 
went  Into  the  apartment  where  he  had  seen 
Townsend  go,  and  where  he  found  him,  and 
seated  himself.  The  pistol  was  not  dis- 
played, and  no  one  could  have  known  that 
he  bad  one,  unless  It  may  have  been  the  con- 
ductor, who  knew  be  was  an  officer  and  had 
authority  to  carry  arms.  Because  the  evi- 
dence is  insufficient  to  sustain  the  verdict, 
the  Judgment  is  reversed  and  the  cause  re- 
manded. 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

FERCH.I 

(Court  01  Civil  Appeals  of  Texas.    May  20, 

1896.) 

Mastkk   and   Skrvaxt  —  8dbstitotion  bt    Em- 

PLOTUB— NOTICB  TO    SbRVANT— LIA- 
BILITY OF  Master. 

1.  A  master  cannot  escape  his  liability  to 
his  servant  for  negliRence  by  relegating  his  em- 
ploy6  to  the  service  of  another;  the  servant 
being  continued  at  his  original  employment, 
and  no  knowledge  imparted  to  him  of  a  change 
in  the  relations  between  him  and  his  master. 

2.  In  an  action  against  a  railway  company 
for  injuries  sustained  by  plaintiff  while  ot>er- 
ating  a  pile  driver,  it  appeared  that  the  machine 
belonged  to  defendant,  and  that  the  crew  of 
which  plaintiff  was  one  had  been  operating  it 
for  defendant  fot  a  long  time.  There  was  tes- 
timony that  the  crew  had  been  ordered  to  re- 
port to  a  construction  company  building  defend- 
ant's road  under  a  contract;  that  the  foreman 
had  informed  the  men  that  they  were  going  to 
work  for  the  construction  company,  and  aA 
the  time  of  the  accident  they  had  been  in  the 
service  of  such  company  for  about  two  months. 
It  was  also  shown  that  defendant  carried  the 
men  on  its  pay  roll,  and  paid  them  with  its 


1  Rehearing  denied. 


Digitized  by 


Google 


488 


36  SOUTHWESTERN'  REPORTER. 


(Tex. 


own  checks:  that  plaintiff  did  not  know  of  the 

existence  of  the  coniitructioD  company,  and 
waa  not  informed  that  they  were  Koing  to  work 
for  inch  company;  that  the  crew  had  often 
been  ordered  to  work  for  others,  bat  had  always 
remained  in  defendant's  employ.  Held,  that  it 
was  for  the  jury  to  say  whether  plaintiff  was 
defendant's  serrant  when  injured,  and  an  in- 
strnction  taking  the  question  away  from  the 
jury  was  error. 

Appeal  from  djstrict  court,  Grayson  conoty; 
Don  A.  Bliss,  Judge. 

Action  by  F.  F.  Kerch  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  personal  Injuries.  There  was 
judgment  for  plaintiff,  and  defendant  ap- 
pealed.   Reversed. 

R.  C.  Foster,  A.  B.  Wilkinson,  and  Head, 
Dillard  &  Muse,  for  appellant  C.  B.  Ban- 
dell,  for  appellee. 

JAMES,  C.  J.  Plaintiff,  Ferch,  was  In- 
jured by  a  pile  driver  crushing  his  hands 
while  be  was  In  the  act  of  placing  a  ring 
around  the  head  of  the  pile  t»  keep  It  from 
splitting,  which  was  one  of  his  duties.  The 
Jury  found  that  the  injury  happened,  not 
from  any  negligence  on  his  part  or  that  of 
his  co-employ6s,  but  through  defects  In  the 
apparatus  which  could  have  been  discovered 
and  remedied  by  the  exercise  of  ordinary 
care.  The  assignments  of  error,  down  to  the 
eleventh,  are  not  well  taken,  for  there  Is 
evidence  to  support  all  the  findings  of  the 
Jury  that  are  questioned.  The  court  directed 
the  Jury  to  find  that  the  plle-drlvlng  gang 
to  which  the  plaintiff  belonged  when  hurt 
were  employes  of  defendant  at  the  time, 
which  is  assigned  as  error.  We  are  con- 
strained to  hold  that  there  was  a  view  of 
the  testimony  which  required  this  issue  to 
be  left  to  the  Jury.  The  macliine  was  ap- 
pellant's, and  plaintiff  was  one  of  the  crew 
which  had  been  operating  It  for  appellant 
for  a  long  time  previous;  but  it  was  In  tes- 
timony that  they  were  ordered  to  report  to 
Fratt,  the  chief  engineer  of  the  Southwest- 
ern Construction  Company,  which  company 
the  evidence  shows  to  have  been  an  Inde- 
pendent contractor  for  appellant,  engaged 
in  completing  its  line  to  Houston;  that  they, 
with  the  pile  driver,  had  been  In  the  service 
of  the  construction  company  for  about  two 
months  when  this  injury  occurred.  It  was 
testified  to  that  it  was  explained  to  all  the 
men,  by  their  foreman,  that  they  were  going 
down  there  to  work  for  the  construction 
company,  and  that  while  there  they  were 
under  the  orders  and  direction  of  the  con- 
struction company,  and  appellant  did  not 
have  any  control  over  them,  or  the  right 
to  discharge  the  men.  The  fact  that  the 
appellant  carried  the  men  on  its  pay  rolls 
during  the  time,  and  that  they  were  paid 
with  its  checks,  is  not  controlling.  It  was 
shown  that  appellant  billed  on  the  construc- 
tion company  for  the  amounts,  and  there- 
fore the  latter  paid  them,  after  all.  It  was 
also  in  evidence  that  the  construction  com- 


pany was  chargeable  with  Inspecting  and  re- 
pairing the  machine  while  they  had  It  We 
are  not  Informed  of  the  terms  of  the  con- 
tract or  arrangement  between  appellant  and 
the  construction  company  relative  to  this 
use  of  the  pile  driver  and  crew,  except  as 
they  may  be  inferred  from  the  testimony. 
It  would  appear  that  appellant  being 
anxious  to  have  its  line  finished,  allowed 
its  machine  and  crew  to  work  for  the  con- 
struction company,  under  some  arrangement 
one  of  the  considerations  of  which  we  know 
to  be  that  expense  of  the  men  and  supplies 
was  to  be  borne  by  the  construction  com- 
pany. A  railway  company  is  not  liable  for 
the  negligence  of  its  independent  contractor 
engaged  in  doing  work  on  its  road.  Burton 
V.  Railway  Co.,  61  Tex.  535;  Cunningham  ▼. 
Railroad  Co.,  51  Tex.  500.  If  the  facts  stat- 
ed above  are  taken  as  true,  it  would  appear 
that  plaintiff,  and  the  crew  he  was  with, 
knowingly  went  from  the  service  of  appel- 
lant Into  the  service  of  the  construction  com- 
pany, and,  for  the  term  of  his  service  there, 
became  removed  from  the  service,  control, 
and  orders  of  appellant  and  was  subject 
to  the  construction  company  alone.  In  this 
view  of  the  case,  appellant  would  not  have 
been  their  master,  while  they  were  so  en- 
gaged, so  as  to  owe  them  the  well-known 
duty  in  regard  to  providing  safe  machinery 
and  keeping  the  same  in  repair.  On  the 
other  hand,  there  was  testimony  going  to 
show  tliat  plaintiff  was  not  aware  of  the 
existence  of  said  construction  company,  and 
was  not  informed  that  they  were  going  to 
work  for  such  company;  that  this  crew  and 
machine  would  go  where  ordered  by  the 
officers  of  appellant,  sometimes  to  work  on 
other  roads,  but  always  remaining  in  the 
employ  of  appellant;  that  he  went  with  the 
machine  crew  and  foreman  to  this  work 
under  orders  of  appellant's  engineer;  that 
when  the  work  was  completed  they  were 
ordered  back  by  appellant  In  brief,  there 
was  evidence  that  would  sustain  a  finding 
that  plaintiff  did  not  know  of  or  assent  to 
any  change  of  masters,  but  in  doing  this 
work  was  performing  the  customary  service 
for  which  he  was  engaged  by  appellant, 
without  any  act  of  his  own,  or  any  circum- 
stance, to  Indicate  to  him  that  be  was  serv- 
ing any  other  person.  While  It  cannot  be 
doubted  that  if  the  machine  and  crew  went 
into  the  Independent  service  of  the  contract- 
or, and  subject  to  its  sole  direction  and  con- 
trol, with  knowledge  on  the  part  of  the  crew 
of  the  change,  appellant  would  be  absolved 
from  the  duties  that  apply  to  the  relation  of 
master,  still  we  think  it  equally  clear  that 
the  employer  cannot  relegate  his  employe  to 
the  service  of  another,  under  circumstances 
that  do  not  charge  the  employfi  with  notice 
of  any  change,  and  thereby  escape  the  ob- 
ligations of  master.  The  servant  cannot  be 
held  to  have  ceased  being  such,  where  he 
Is  continued  In  his  ordinary  work,  and  no 
knowledge  is  imparted  to  him  of  any  change 
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In  the  relations  between  him  and  hla  em- 
ployer. See  Ward  v.  Fiber  Oo.  (Mass.)  28 
N.  E.  300;  Morgan  v.  Smith  (Mass.)  35  N.  B. 
101,  citing  Johnson  ▼.  Lindsay  [1891]  App. 
Cas.  371;  Railway  Oo.  ▼.  Doraey,  66  Tex. 
152,  18  S.  W.  444.  According  to  the  rule 
Jnst  mentioned,  the  original  employer  con- 
tinues to  sustain  the  relation  of  master,  and 
(without  any  reference  to  the  question  of  his 
liability  to  third  persons,  and  without  ref- 
erence to  the  contractor's  liability),  In  our 
opinion,  it  follows  that  the  servant  may  look 
to  him  for  the  performance  of  those  duties 
that  result  from  the  relation  of  master, 
among  which  was  reasonable  care  In  keep- 
ing safe  the  machinery  at  which  he  worked. 
The  court  erred  In  holding  that  the  evidence 
conclusively  showed  that  plaintiff  was  ap- 
pellant's servant  when  injured,  and  In  with- 
drawing that  question  from  the  Jury.  Re- 
versed and  remanded. 


DEUTSOHMAN  et  al.  v.   BATTAII.B.1 

(Court  of  Civil  Appeals  of  Texas.    May  27, 
1896.) 

AcnoH  ON  BoNt)8—P*RTiK8— Parol  Evidbkcb— 

Action  ox  Coktract~Plb*  in  Rboon- 

vbmtion — considbkation. 

1.  Where  a  bond  is  given  for  the  faithful 
performance  of  a  contract,  the  obligee  may,  on 
breach  thereof,  join  in  one  suit  the  sureties  on 
such  bond  and  the  sureties  on  a  subsequent 
bond  executed  &b  additional  security  for  the 
performance  of  the  same  contract.  Manufac- 
turing Co.  V.  Ponder,  18  S.  W.  152,  82  Tex. 
663,  foUowed. 

2.  Parol  evidence  is  admissible  to  show  that 
a  second  bond  given  for  the  faithful  perform- 
ance of  a  contract  was  intended  as  additional 
security  and  not  in  lieu  of  the  first  bond. 

3.  In  an  action  on  an  account  for  newspa- 
pers furnished  defendant  under  a  written  con- 
tract of  agency,  which  he  might  terminate  on 
30  days'  notice,  a  plea  In  reconvention  for  the 
breach  of  a  subsequent  oral  agreement,  that  it 
defendant  would  continue  his  agency  until  he 
should  find  a  purchaser,  plaintiff  would  accept 
the  purchaser  ae  his  agent,  and  credit  the 
purchase  money  on  defendant's  account,  is 
maintainable. 

4.  Defendant's  promise  to  continue  his 
agency  until  he  shouid  find  a  purchaser  was  suf- 
ficient consideration  for  plaintiff's  agreement 
to  appoint  such  purchaser  as  his  agent  in  de- 
fendant's place,  and  credit  the  purchase  on  de- 
fendant's account. 

Error  from  district  court,  Bexar  county;  S. 
G.  Newton,  Judge. 

Action  by  W.  A.  Battaile  against  S. 
Dentschman  and  others  on  a  contract  and 
bonds.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Reversed. 

John  Sehom,  for  plaintiffs  in  error.  J.  D. 
Martin  and  T.  M.  Watllngton,  for  defendant  in 
error. 


JAMES,  O.  J.     Plaintiff  in  error  Deutsch- 
man  entered  into  the  following  contracts  and 


1  Rehearing  denied. 


bonds  with  defendant  in  error  on  October  1, 
1893,  and  July  10,  1894: 

"San  Antonio,  Texas,  Oct  1,  1803. 

"W.  A.  Battaile,  Proprietor  Texas  Circula- 
tion St.  Louis  Republic,  St.  Louis,  Mo.:  In 
consideration  of  the  agreement  to  furnish 
me  with  such  numbers  of  copies  of  the  Re- 
public as  I  may  require  at  exceptionally  low 
rates,  to  wit,  1%  cents  iier  copy  for  the  daily 
and  2>4  cents  per  copy  for  the  Sunday  Issue, 
I  hereby  agree  to  make  a  prompt  and  regu- 
lar service  of  the  Republic  by  carrier  to  all 
responsible  parties  residing  within  the  tovyn 
of  San  Antonio,  Texas,  who  shall  agree  to 
pay  me  65  cents  per  month  for  the  daily  and 
Sunday  issue;  such  service  to  be  by  de- 
livery at  the  store,  residence,  or  other  place 
designated  by  subscriber,  promptly  on  arrival 
of  papers  each  day.  It  Is  understood  that  all 
bills  for  papers  sent  each  month  are  due  the 
first  of  the  subsequent  month,  and  must  be 
paid  immediately  upon  receipt  of  bill.  I  fur- 
ther agree  to  give  thirty  days'  notice  of  my 
intention  to  surrender  this  agency  and  to 
turn  over  a  full  list  of  all  subscribers. 
"[Signed]         Selig  Dentschman,  Dealer. 

"Approved:  W.  A.  Battaile  for  W.  A.  Bat- 
taUe." 

"Oct  1,  1893. 

"W.  A.  Battaile,  Proprietor  Texas  Circula- 
tion St  Louis  Republic,  St  Louis,  Mo.:  We, 
the  undersigned,  hereby  become  sureties,  in- 
dividually and  collectively,  for  S.  Deutscb- 
man,  and  hold  ourselves  responsible  to  you 
for  the  prompt  payment  by  him  each  month 
for  all  copies  of  the  St.  Louis  Republic  fur- 
nished him  by  you.  We  further  guaranty 
that  such  payment  shall  be  made  at  your 
office  in  St.  Louis,  Mo.,  Immediately  after  a 
proper  statement  of  his  account  has  been 
rendered  to  him.  And,  further,  in  connection 
with  our  guaranty  of  prompt  payment,  we 
hereby  authorize  you,  whenever  there  shall  be 
default  in  such  payment,  to  draw  on  us  for 
the  amount  due  after  five  days'  notice  by 
mail. 

"[Signed]  A.  Lewy. 

"W.  H.  Grigg. 

"Approved:  W.  A.  Battaile  for  W.  A.  Bat- 
taile." 

"San  Antonio,  Texas,  July  10,  1894. 

"W.  A.  Battaile,  Proprietor  Texas  Circula- 
tion, Ft  Worth,  Tex.:  In  consideration  of 
the  agreement  to  furnish  me  such  number  of 
copies  of  the  St  Louis  Republic  as  I  may 
require,  at  exceptionally  low  rates,  to  wit,  m 
cents  per  copy  for  the  daily  and  2%  cents  per 
copy  for  the  Sunday  issue,  I  hereby  agree  to 
make  a  prompt  and  regular  service  of  the 
Republic  by  carrier  to  all  respousible  persons 
residing  within  the  city  of  San  Antonio, 
Texas,  who  shall  agree  to  pay  me  the  sum 
of  65  cents  per  month  for  the  daily  and  Sun- 
day issue;  such  service  to  be  by  delivery  at 
the  residence  or  other  place  designated  by 
the  subscriber,  promptly  on  arrival  of  papers 
each  day.  I  further  agree  to  give  30  days' 
notice   of    my    Intention    to    surrender    this 
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agency  and  furnish  you  a  full  list  of  all  Re- 
public subscribers. 

"[Signed]  Sellg  Deutscbman,  Dealer. 

"Approved:  W.  It.  Marcliiuan  for  W.  A- 
BattaUe." 

"W.  A.  Battalle,  Proprietor  Texas  Circula- 
tion, Ft.  Worth,  Tex.:  We,  the  undersigned, 
hereby  become  sureties,  Individually  and  col- 
lectively, for  Selig  Diutschman,  and  hold 
ourselves  responsible  to  you  for  the  prompt 
payment  of  any  sum,  not  to  exceed  the  sum 
of  $300,  for  papers  furnished  by  you  to  him 
under  above  agreement  And,  further,  In 
connection  with  our  guaranty  of  prompt 
payment,  we  authorize  you  to  draw  on  us, 
or  either  of  us,  after  five  days'  notice  by 
mail,  for  such  amount  as  may  be  due  by  him, 
not  exceeding  |300.  It  is  further  agreed 
that  10  per  cent,  shall  be  added  to  any  such 
sum  for  attorney's  fees  if  sued  upon  or 
placed  in  the  hands  of  an  attorney  for  c(d- 
lection. 

"[Signed]  Augustus  Lewy. 

"A.  Frledrlch. 

"Approved:  W.  A.  Marchman  for  W.  A. 
Battalle." 

It  seems  that  on  March  1,  18&1,  another 
bond  had  been  furnished,  signed  by  A.  Lewy 
and  W.  E.  Cox  as  sureties.  The  suit  was 
upon  an  account  for  papers  furnished 
Deutschman,  which  was  admitted  to  be  cor- 
rect, and  upon  the  two  bonds  copied.  The  Is- 
sues raised  by  defendants  were  in  substance 
as  follows:  First,  a  special  demurrer,  claim- 
ing that  plaintiff  had  improperly  Joined 
two  separate  and  distinct  causes  of  action, 
they  being  Independent  contracts  with  dif- 
ferent sureties;  this  exception  being  found- 
ed on  the  ruling  of  the  supreme  court 
in  Association  v.  Smith,  70  Tex.  168, 
7  S.  W.  703,  and  Oglesby's  Sureties  ▼.  State, 
73  Tex.  058,  11  a  W.  873.  It  was  contended 
that  the  contracts  and  bonds  were  given  In 
lieu  of  the  other,  and  were  separate  and  dis- 
tinct obUgatlons.  There  was  also  a  plea  in 
reconvention  by  defendant  Deutschman,  in 
effect  as  follows:  That  when  the  contracts 
were  made  it  was  contemplated  by  the  par- 
ties that  his  agency  should  only  continue  to 
October  1, 1804.  That  about  August  10,  1894, 
defendant  then  having  about  100  subscribers, 
plaintiff  requested  him  to  devote  his  whole 
time  and  attention  to  building  up  the  sub- 
scription list,  and  as  an  inducement  for  de- 
fendant to  devote  his  whole  time  and  atten- 
tion to  increasing  the  circulation  of  the  pa- 
per, plaintiff  agreed  that,  after  defendant 
Increased  the  circulation,  defendant  might 
sell  his  agency  to  any  person,  and  that  plain- 
tiff would  appoint  such  person  his  agent  at 
San  Antonio;  and,  further,  that  plaintiff 
would  accept  the  purchase  money  received  by 
defendant  for  such  agency  as  a  payment  of 
whatever  sum  defendant  might  be  indebted 
to  plaintiff  for  papers  delivered  to  him;  and, 
further,  that  plaintiffi  would  require  such 
agent  to  collect  all  outstanding  subscriptions 
and   credit   defendant's   account   therewith. 


That,  induced  by  said  promise,  defendant 
went  to  work,  and  increased  the  circulation 
to  (KX)  subscribers.  That  on  November  1, 
1894,  he  obtained  a  purchaser  for  his  agency 
at  the  price  of  $450,  which  defendant  was 
willing  to  accept  That  this  purchaser  ten- 
dered plaintiff  a  good  and  proper  bond  as 
agent,  etc.,  when  plaintiff  refused  to  appoint 
him,  and  instead  appointed  another  person, 
causing  plaintiff  to  be  thereby  damaged  in 
the  sum  of  $450,  and  other  special  damages, 
alleged. 

The  first  matter  of  defense  was  raised  by 
the  special  demurrer  and  charges  asked  and 
refused.  We  are  of  opinion  that  the  rule  in 
the  cases  cited  would  apply  but  for  the 
allegations  and  proof  to  the  effect  that  the 
contracts  and  bonds  of  March  1,  1894,  and 
July  10,  1894,  were  understood  and  intended 
by  the  parties  to  give  plaintiff  additional 
security  In  reference  to  the  performance  of 
the  original  contract  of  Octobw,  1893,  and 
not  as  new  and  separate  transactions.  There 
was  nothing  recited  in  any  of  the  successive 
writings  stipulating  that  one  was  a  substitute 
for  another,  or  necessarily  Implying  that  It 
was  an  independent  transaction.  Under 
such  circumstances,  it  was  not  contradicting 
or  varying  their  terms  to  admit  testimony 
that  they  were  incidental  to,  and  to  addi- 
tionally secure  the  fulfillment  of,  defendant's 
agreement.  The  agreements  were  substan- 
tially in  the  same  terms.  There  may  really 
have  been  one  continuous  contract  between 
the  parties  covering  the  transactions  in  ques- 
tion, and,  if  It  should  be  found  that  such 
was  the  case,  and  the  bonds  were  taken  in 
reference  to  defendant's  performance  of  that 
contract,  and  as  additional  to  each  other,  it 
would  be  pr(^>er  for  plaintiff  to  enforce  his 
rights  against  all  the  sureties  in  one  suit. 
Manufacturing  Co.  v.  Ponder,  82  Tex.  653, 
18  S.  W.  152.  But  his  right  to  a  Judgment 
on  all  the  bonds  depended  on  his  sustaining 
such  allegations.  The  court  on  the  trial  sub- 
mitted this  issue  to  the  Jury,  and  It  was 
resolved  In  favor  of  plaintiff,  and  they  then 
found,  in  answer  to  other  questions  sub- 
mitted to  them,  the  amount  due  and  un- 
paid by  Deutschman  for  papers  delivered  be- 
tween October  1,  1893,  and  July  10,  1894,  to 
be  $304w37,  and  after  that  date  the  sum  of 
$321.53.  Whereupon  Judgment  was  entered 
against  defendant  and  A.  Lewy,  surety,  for 
the  whole  sum,  and  against  the  surety  Fried- 
rich  for  $330,  the  extent  of  his  obligation. 

It  Is  contended  by  defendant  in  error  that 
the  plea  In  reconvention  was  not  maintain- 
able because  the  suit  was  upon  a  liquidated 
demand,  and  the  plea  was  for  an  unliqui- 
dated uncertain  sum  growing  out  of  an  oral 
contract  independent  of  the  contract  sued  on, 
and  the  alleged  damages  too  remote  to  con- 
stitute a  set-off.  These  grounds  of  exception 
were  not  well  taken.  Another  ground  of  ex- 
ception was  that  the  agreement  upon  which 
the  reconvention  was  founded  is  that  there 
appeared  to  be  no  consideration  for  it,  as  It 
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required  defendant  to  perform  no  more  than 
be  had  already  agreed  to  do  by  the  existing 
contract  It  is  contended  by  plain tifC  in  error 
Deutschman  that  he  was  not  obligated  by  his 
contract  to  give  his  whole  time  and  attention 
to  getting  subscriptions.  The  contract,  we 
think,  required  this  of  blm  if  it  was  neces- 
sary in  order  to  furnish  the  paper  to  all  re- 
sponsible persons  In  San  Antonio  who  would 
pay  a  certain  price  per  month.  He  had  con- 
tracted to  malie  a  prompt  and  regular  service 
to  all  such  persons  within  the  town  of  San 
Antonio,  which  necessarily  Implied  that  he 
undertooli  to  reach  all  such  persons,  and  if, 
to  do  this.  It  required  all  bis  time  and  service, 
be  would  not  perform  bis  contract  if  be 
failed  to  do  so.  The  contracts  provided  no 
d^nite  period  for  their  continuance,  but 
they  did  provide  that  defendant's  relations 
would  terminate  30  days  after  notice  of  his 
intention  to  surrender  bis  agency.  This 
was  virtually  a  provision  that  it  should  con- 
tinue until  that  time.  The  arrangement  as 
set  forth  In  the  plea  was  upon  the  basis  that 
Deutschman  would  continue  the  service,  and 
not  discontinue  his  agency,  until  such  time 
as  he  found  a  purchaser,  and  this  may  have 
induced  him  to  continue  longer  than  be  other- 
wise would  have  done.  It  cannot,  upon  this 
view,  be  held  that  it  was  without  considera- 
tion to  support  It  He  would,  in  such  case, 
be  entitled  to  recover  the  damages  he  may 
have  sustained  by  the  refusal  to  appoint  as 
agent  the  proposed  purchaser.  For  this  rea- 
Hon,  the  Judgment  Is  reversed,  and  the  cause 
rpuiauded. 


GUliP,  C.  &  S.  F.  RT.  CO.  v.  KNOTT. 
(Court  of  Civil  Appeals  of  Texas.    June  3, 
1896.)     . 
Mastik  and  Sbrtant— Injdrt  of  Eiipi/>tb— Ap- 

PAKBKT  DaSOEK— NbOUOBNOE— StaTUTB  OV 

Limitations — Attoknet— Cost  BrjND. 

1.  If,  by  the  negligence  of  a  master,  a  serv- 
ant is  placed  ir  a  position  whidi  appears  to 
him  to  tnreaten  the  loss  of  his  life  or  his  serious 
injury,  and  in  a:i  effort  to  save  himself  he  is 
injured,  the  master  will  be  liable  for  the  injury, 
without  regard  to  whether  the  servant  acted 
as  a  prudent  person  might  be  expected  to  act 
under  lilie  circumstances. 

2.  Plaintiff  was  employed  as  a  section  hand 
on  defendant's  railroad,  and,  while  assisting 
in  clearing  away  a  wreck,  was  ordered  to  climb 
upon  a  car  which  was  being  raised.  While  on 
the  car  it  appeared  that  the  supports  under  one 
side  of  the  cat  were  giving  way,  and  that  It 
was  about  to  turn  over,  and  plaintiff,  to  save 
himself,  jumped  and  was  injured.  The  car, 
however,  did  not  tail.  Beld  that,  there  being  no 
danger,  actual  or  apparent,  when  plaintiff  was 
ordered  to  go  upon  the  car,  and  no  negligence 
bein^  alleged  on  the  part  of  defendant  in  the 
placmg  of  the  supports  under  it  there  was  no 
ground  on  which  defendant  could  be  held  lia- 
ble for  the  injury. 

3.  Where  a  petition  is  filed  within  the  time 
limited  by  the  statute,  the  action  will  not  be- 
come barred  because  the  plaintiff  is  unable  to 
give  the  cost  bond  required  and  procure  the  is- 
suance of  citHtifn  before  the  time  has  elapsed, 
though  he  fails  to  procure  the  bond,  and  after- 
wards makes  a  pauper's  affidavit 


4.  An  attorney  who  prosecutes  an  action 
for  damages  on  a  contingent  fee,  for  a  part  of 
the  judgment  recovered,  cannot  be  required  to 
furnish  security  for  costs. 

Appeal  from  district  court  Collin  county; 
J.  E.  Dillard,  Judge. 

Action  by  Lee  Knott  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

J.  W.  Terry  and  Cbas.  K.  Lee,  for  appel- 
lant 

NEILL,  J.  The  appellee,  plaintiff  below, 
instituted  this  suit  In  the  district  court  of 
Collin  county,  to  recover  of  appellant  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained about  the  30th  day  of  June,  1890; 
plaintiff  alleging,  in  substance,  as  follows: 

That  about  the  day  of  May,  1890,  he, 

then  a  minor,  under  21  years  of  age,  was 
employed  by  defendant's  section  boss  to 
work  as  a  section  hand,  and  at  the  time  he 
was  inexperienced  and  ignorant  of  the  sever- 
al risks  and  grievances  incident  to  raising 
and  replacing  wrecked  cars  on  the  track,  and 
the  same  had  not  been  explained  to  blm  by 
the  section  boss  or  any  other  person;  that 
he  was  ao  Ignorant  on  the  date  of  his  In- 
juries, and  neither  by  nature  and  intelligence 
nor  exx>erience  was  he  able  to  or  did  com- 
prehend such  dangers,  and  the  same  had  not 
been  explained  to  bim;  that  one  Webb  was 
section  foreman  ot  the  section,  and  supervis- 
ing the  construction  and  repair  of  the  road, 
and  had  supervision  and  control  over  the 
same,  with  power  to  employ  and  discbarge 
hands;  that  Webb  knowing  of  plaintiff's 
minority,  employed  blm  as  a  section  hand 
without  explaining  the  risks  incident  to  rais- 
ing wrecked  cars;  tliat  one  Squires  was 
foreman  of  a  wrecking  crew  operating  on  de- 
fendant's road,  in  charge  of  a  distinct  and 
different  branch  of  service,  having  charge 
and  supervision  of  all  bands  employed  at 
and  about  wrecked  cars;  that,  about  June 
30,  1890,  a  wreck  occurred  on  the  defend- 
ant's road  and  Webb  ordered  Knott  and  his 
fellow  section  hands  to  assist  in  raising  the 
wrecked  cars;  that  to  enable  them  to  raise 
the  wrecked  carb,  the  defendant  furnished 
Jackscrews,  which  are  not  ordinarily  used 
for  such  purposes,  and  wblch  was  unknown 
to  plaintiff;  that  It  also  furnished  a  derrick, 
block,  and  tackle,  operated  and  managed  by 
a  locomotive  of  defendant;  that  .such  Jack- 
screws  were  defective  and  out  of  repair, 
were  worn  and  weak,  and  would  not  bold, 
and  the  hydraulic  Jacks  were  not  supplied 
with  oil,  were  weak  and  out  of  repair,  and 
were  placed  in  the  hands  of  a  man  who  did 
not  understand  bow  to  operate  them;  that 
plaintiff  was  ignorant  of  the  defect,  and 
that  the  party  in  charge  of  the  same  did  not 
know  how  to  use  It;  that  the  said  Jacks 
were  carelessly  placed  under  one  end  of  the 
wrecked  car  by  and  under  the  supervision  of 
Webb  and  Squires,  and  by  means  of  said 
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Jackscrews  so  defective,  and  by  means  of 
the  block  and  tackle,  one  end  of  tbe  car  was 
raised;  that  Webb  directed  plaintiff  to  climb 
on  said  car  to  assist  in  loosening  tlie  roi>es 
tiien  supporting  the  car,  also  to  cast  off  ropes 
on  said  car;  that  plaintiff  attempted  to  obey 
the  orders,  and  climbed  on  the  car;  that  this 
was  dangerous,  and  known  to  Webb  to  be 
so;  that  plaintiff,  by  reason  of  his  inexperi- 
ence, was  ignorant  of  the  same;  that,  when 
plaintiff  was  on  said  car,  said  Squires,  in 
order  to  get  another  hitch  on  the  car,  caused 
and  directed  the  engine  to  slack  up,  and 
thereby  permitted  said  car  to  careen  and 
turn;  that  Squires  well  knew  that  this 
would  cause  the  car  to  turn;  that  when  the 
car  turned  the  defective  screws  were  unable 
to  sustain  the  car,  and  the  same  turned  part- 
ly orer,  and  that  the  negligent  slackening  ot 
the  derrick  caused  the  car  to  careen,  and 
that  said  slackening  was  negligent;  that 
plaintiff  was  placed  In  a  position  of  apparent 
danger,  where  be  was  forced  to  exercise  his 
discretion  whether  to  remain  on  the  car  and 
be  crushed  by  the  car  rolling  over  bim,  or 
Jump  from  the  same,  and  that  said  Webb 
directed  him  to  Jump;  and  that  it  was  nec- 
essary for  him  to  Jump,  In  the  exercise  of 
sound  discretion,  to  save  his  life,— whereby 
plaintiff  was  injured,  to  his  damage  $12,000, 
etc.  Defendant  answered  by  general  and 
special  exceptions,  gMieral  denial,  plea  of 
contributory  negligence,  and  that  plaintifTs 
Injuries,  If  any,  were  the  result  of  dangers 
Incident  to  his  employment,  which  be  had 
contracted  to  assume,  and  dangers  which  he 
knew  or  ought  to  have  known  by  the  exer- 
cise of  ordinary  care. 

As  a  number  of  the  assignments  of  error 
are  aimed  at  the  court's  charge,  and  others 
complain  of  the  refusal  of  special  instruc- 
tions asked  by  appellant  to  cure  its  defects, 
we  will,  for  the  purpose  of  having  the  points 
raised  by  such  assignments  and  having  what 
we  shall  say  in  our  consideration  of  them 
clearly  understood,  insert  here  so  much  of 
the  charge  as  may  subserve  th&t  purpose: 
"The  Jury  are  Instructed  that  it  Is  the  duty 
of  employers  to  furnish  their  employes  with 
reasonably  safe  machinery  and  implements 
when  required  for  use  by  the  employ^  in 
the  line  of  his  duty.  The  jury  are  further  in- 
structed that  It  is  the  duty  of  employers  to 
use  reasonable  precaution  to  prevent  their 
employes  and  servants  from  receiving  injury 
while  pursuing  their  labors.  The  Jury  are 
further  instructed  that  it  is  the  duty  of  an 
employer,  and  his  servants  and  agents  act- 
ing for  him,  to  retrain  from  placing  an  In- 
experienced employe  or  laborer  in  a  danger- 
ous service  without  first  warning  and  in- 
structing such  employe  of  the  dangers  inci- 
dent to  such  service.  A  fellow  servant  Is 
another  servant  or  person  engaged  In  the 
same  kind  of  service,  under  the  same  prin- 
cipal or  director.  A  person  employed  by  an- 
other to  perform  any  service,  with  power  to 
employ  other  persons  and  to  direct  them  in 


the  performance  of  their  labors,  with  power 
to  discharge  such  persons,  in  law  Is  regarded 
as  the  agent  of  his  principal,  and  his  words 
and  acts  within  the  scope  of  his  duties  are 
binding  upon  the  principal,  and  a  person  em- 
ployed and  acting  under  such  an  agent  does 
not  occupy  the  relation  of  fellow  servant  to- 
such  agent.  The  principal  is  not  responsible 
In  damages  for  an  injury  resulting  from  the- 
act  of  a  fellow  servant.  The  principal  is  re- 
sponsible, however.  In  damages,  for  any  per- 
sonal injury  to  his  employe  resulting  from, 
the  negligent  acts  oi  conduct  of  his  agent, 
under  whose  direction  and  supervision  such 
employe  Is  laboring  at  the  time.  It  is  the- 
duty  of  the  laborer  or  employe  to  exercise- 
reasonable  and  proper  care  and  caution, 
while  engaged  in  the  service  of  his  master 
or  employer,  to  prevent  Injury  to  his  own 
person.  'Reasonable  and  proper  care,'  as 
used  in  this  charge,  means  such  reasonable 
caution  and  prudence  that  any  i)erson  of 
average  caution  and  prudence  would  exer- 
cise under  similar  circumstances.  'Negli- 
gence,' as  used  in  this  charge,  means  any 
failure  to  discharge  any  duty  or  obligation  to 
another  required  by  law.  'Contributory  neg- 
ligence* is  any  negligence  upon  the  part  of 
the  person  injured  which  contributed  direct- 
ly or  proximately  to  the  accident.  •  •  » 
The  Jury  are  cha.-ged,  if  they  believe,  from 
the  evidence  before  them,  that  in  May,  1890, 
plaintiff  was  a  minor;  and  that  be  was  em- 
ployed to  work  on  defendant's  road  by  one- 
J.  E.  Webb,  who  was  then  acting  as  defend- 
ant's section  boss  on  a  certain  section  of  de- 
fendant's road;  and  that  said  Webb  had 
power  to  emplov  hands  to  work  upon  said 
section,  and  to  direct  them  in  their  labors, 
and  to  discharge  them ;  and  that  on  or  about 
the  30th  of  June,  1890,  the  plaintiff  went,. 
with  other  hands,  to  assist  in  removing  a 
wreck  upon  said  defendant's  road;  and  that 
at  that  time  plaintiff  was  Inexperienced  In 
removing  wrecks  upon  the  road,  and  that  the 
business  of  removing  wrecks  is  a  dangerous- 
business;  and  that  said  Webb  had  failed  to- 
instruct  or  to  inform  plaintiff  of  the  danger 
attendant  upon  such  business;  and  that  one- 
William  Squires  was  at  said  wreck  with  de- 
fendant's wrecking  train,  and  had  control 
over  the  hands  sent  to  assist  In  removing 
said  wreck;  and  that  plaintiff  was  ordered 
to  go  upon  top  of  a  caboose  car  which  was- 
partially  raised,  and  was  supported  at  one 
end  upon  truclcs  and  at  the  other  by  pump 
Jacks;  and  that  he  was  ordered  to  go  on. 
said  car  either  by  said  Squires  or  said  3.  E. 
Webb;  and  that  plaintiff  went  on  top  of 
said  car  in  obedience  to  said  command;  and 
that,  after  plaintiff  had  got  on  top  of  said 
car,  said  car  was  caused  to  drop  or  fail  a 
short  distance  and  to  careen  over  through 
the  negligence  of  said  Squires  in  slackening- 
the  rope  around  said  car,  or  by  failure  of 
defendant's  servants  to  properly  place  said 
pump  Jacks  under  said  car,  under  the  direc- 
tion of  Squires  or  said  Webb,  or  by  both. 
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tbose  cansea  combined:  and  that,  about  the 
time  said  car  careened  over,  if  it  did,  said 
J.  B.  Webb  ordered  plaintiff  to  jump  off 
said  car;  or  that  plaintiff  had  Jnst  reason  to 
believe  that  he  was  about  to  be  turned  over 
while  on  said  car,  and  to  escape  greater  dan- 
ger or  through  fright  he  attempted  to  Jump 
from  said  car;  and  that  plaintiff,  in  attempt- 
ing to  Jump  from  said  car,  fell  to  the  ground, 
and  received  any  or  all  the  Injuries  com- 
plained of  by  plaintiff  in  his  petition,— then 
plaintiff  would  be  entitled  to  recover  reason- 
able damages  for  such  Injuries  as  the  proof 
shows  he  has  sustained.  *  *  *  Xhe  jury 
are  further  charged.  If  they  believe,  from  the 
«vidence  before  them,  that  plaintiff  fell  from 
the  top  of  defendant's  car,  but  If  they  fur- 
ther believe  that  plaintiff  did  not  receive  any 
permanent  Injury  from  said  fall,  then  they 
should  And  for  defendant  The  Jury  are 
further  charged,  if  they  believe,  from  the  evi- 
dence, that  at  the  time  of  the  occurrence  of 
Oie  accident,  if  any  such  occurred,  defend- 
ant's agents  and  principals,  Webb  and 
Squires,  were  not  guilty  of  any  negligence, 
and  that  defendant,  through  fright,  or  with- 
out any  Just  cause  to  become  alarmed.  Jump- 
ed from  said  train,  and  sustained  said  in- 
juries complained  of,  then  the  Jury  should 
find  for  defendant.  The  jury  are  further 
charged,  if  they  believe  that  the  defendant's 
agents,  Webb  and  Squires,  were  guilty  of  the 
negligent  acts  complained  of  by  plaintiff,  at 
the  time  of  the  accident,  and  if  t}>ey  further 
believe,  from  the  evidence,  that  plaintiff  was 
guilty  of  contributory  negligence  in  attempt- 
ing to  Jump  from  said  car  without  any  Just 
cause  for  alarm,  then  they  should  find  for 
the  defendant.  The  Jury  are  further  char- 
ged and  instructed  to  disregard  the  defend- 
ant's plea  of  the  statute  of  limitations." 

To  entitle  the  appellee  to  recover,  he  must 
have  been  placed  in  a  position  of  apparent 
danger  by  one  or  more  of  the  alleged  negli- 
gent acts  of  the  appellant,  and  injured  by  an 
effort  to  avert  his  seeming  peril.  His  obvious 
hazardous  position  must  not  have  been  such 
as  the  risk  of  which  he  assumed  as  an  In- 
cident to  his  employment,  but  must  have 
been  such  as  resulted  proximately  from  some 
aegllgent  act  which  be  has  alleged  of  his 
employer.  It  is  said  by  Mr.  Justice  Brown, 
in  Railway  Co.  v.  Neff,  87  Tex.  309,  28  S.  W. 
283:  "The  rule  is  sound  and  Just  which  holds 
the  party  guilty  of  negligence  responsible 
for  the  resnlt,  if  that  negligence  has  caused 
another  to  be  surrounded  by  such  circum- 
stances as  to  him  appear  to  threaten  the  de- 
struction of  his  life  or  serious  injury  to  his 
person,  whether  that  person  be  prudent  or 
imprudent,  if.  In  an  effort  to  save  his  life, 
he  makes  a  choice  of  means  from  which  in- 
Jury  results,  and  notwithstanding  it  may 
turn  out  that,  if  he  had  done  differently,  or 
had  done  nothing,  he  would  have  escaped 
injury  altogettter,"  Under  this  rule  it  is  not 
required  that  the  act  of  the  party  which  re- 
sults in  his  own  injury  should  be  such  as 


might  have  been  expected  from  an  ordinarily 
prudent  person  under  like  circumstances. 
Such  qualiflcatlon,  by  the  opinion  in  the  case 
referred  to,  is  deemed  to  be  useless,  if  not 
calculated  to  confuse  the  Juiy,  when  express- 
ed in  a  charge;  and  it  may  now,  in  this  case, 
be  considered  eliminated  from  the  rule  which 
before  obtained  in  cases  of  this  character. 
Therefore,  under  the  law  as  it  now  stands, 
and  as  it  was  when  this  case  was  tried,  the 
trial  court  properly  refused  the  special 
charge  asked  by  appellant's  counsel  embody- 
ing the  qualification  expurgated  from  the  law 
as  it  stood  aforetime.  Nor  is  the  error  in  the 
chaise,  wherein  the  Jury  are  directed  to  find 
for  the  defendant  if  they  believe,  from  the 
evidence,  that  plaintiff  was  guilty  of  contrib- 
utory negligence  in  attempting  to  Jump 
from  the  car  without  Just  cause  of  alarm, 
such  as  the  appellant  can  complain  of;  for, 
however  viewed,  it  was  an  error  in  its  favor. 
While  the  appellee  charged  appellant  with 
a  number  of  negligent  acts,  he  only  ascribed 
the  careening  of  the  car,  which  caused  his 
alarm  and  impelled  him  to  jump,  to  two  of 
them,  which  are  (1)  Squires'  directing  the 
engine  to  slack  up,  knowing  that  it  would 
cause  the  car  to  turn;  and  (2)  defective  Jack- 
screws,  which  were  unable  to  sustain  the 
car.  The  evidence  shows  without  contro- 
versy that  the  jackscrews,  even  if  defective, 
in  no  way  caused  or  contributed  to  the 
threatened  danger,  but  that  it  was  caused 
either  by  the  way  the  Jackscrews  were  pla- 
ced under  the  end  of  the  car,  or  by  the  "slack- 
ing up"  of  the  wrecking  engine,— the  great 
preponderance  of  the  evidence  being  that  it 
was  caused  by  the  former.  From  this  it  fol- 
lows that  the  court  erred  in  submitting  to 
the  Jury  the  question  as  to  whether  the  car 
was  caused  to  careen  by  the  failure  ot  appel- 
lant's servants  to  properly  place  the  jack- 
screws,  and  In  instructing  them  they  might 
find  for  appellee  if  the  careening  was  caused 
from  such  failure  of  appellant's  servants, 
and  the  appellee,  through  fright.  Jumped 
from  the  car  to  save  himself  from  the  appre- 
hended danger.  This  not  being  one  of  the 
alleged  negligent  acts  to  which  the  turning 
of  the  car  was  attributed,  the  proof  of  it, 
in  the  absence  of  the  necessary  allegation, 
did  not  authorize  the  instruction.  Besides, 
the  mere  fact  that  the  wreckiug  crew  were 
working  under  the  direction  of  Squires  and 
Webb  would  not  impose  upon  the  appellant 
a  liability  for  the  negligent  act  of  appellee's 
fellow  servants,  unless  such  negligent  act 
was  done  under  the  direction  of  such  vice 
principals  of  the  railroad  company.  It  was 
not  shown  that  either  Webb  or  Suuires  di- 
rected the  Jackscrews  to  oe  placed  as  they 
were  under  the  car,  or  that  they  were  negli- 
gently placed.  Xhe  fact  that  the  timber  sup- 
porting the  Jack  gave  way  and  caused  it  to 
lean  is  not,  of  itself,  sufficient  to  show  negli- 
gence on  the  part  of  appellant's  servants; 
and,  if  it  were,  It  would  be  an  act  of  appel- 
lee's fellow  servant    for    which  appellant 


Digitized  by 


Google 


494- 


98  SOUTHWESTESBN  RBPORTBR. 


rrez. 


would  not  be  liable  unless  It  was  directed  to 
be  done  In  the  manner  it  was  by  those  in 
control  of  the  actions  of  the  wrecking  crew. 
Employes  of  a  railroad  company  engaged  In 
removing  a  wrecked  train  necessarily  work 
under  the  direction  and  supervlaion  of  a 
foreman;  but,  while  so  employed,  It  is  im- 
practicable, if  not  impossible,  for  him  to  di- 
rect and  supervise  every  act  of  each  of  the 
various  servants,  and  see  that  It  is  so  skill- 
fully performed  that  one  of  the  employes, 
afterwards,  in  the  performance  of  some  other 
duty,  in  furtherance  of  the  work,  will  not, 
in  consequence  of  it,  suffer  injury.  Hence, 
to  make  the  employ^  responsible  to  his  em- 
ployer for  the  negligent  act  of  his  fellow  serv- 
ant, the  negligent  act  must  have  been  per- 
formed as  directed  by  the  master,  and,  thus, 
in  effect,  become  the  act  of  the  master  him- 
self. It  is  demonstrated  by  the  evidence  in 
this  case  that  appellee's  danger  was  not 
real,  but  only  apparent,  and  that  its  appear- 
ance, which  be  sought  to  avoid  by  Jumping, 
did  not  exist  when  he  went  upon  the  car,  in 
obedience  to  the  order  of  his  superior,  to 
perform  a  service  not  in  itself  dangerous, 
actually  or  apparently,  but  occurred  after  he 
got  on  top  of  the  car.  If,  then,  this  appear- 
ance of  danger  was  not  caused  by  appel- 
lant's negligence  it  is  difficult  to  perceive  how 
he  can  recover  in  this  action,  it  cannot  be 
said  that  he  was  placed  in  a  position  of 
danger  Incident  to  his  employment  which  be 
cannot  be  charged  with  having  assumed,  by 
reason  of  his  minority  or  inexperience,  be- 
cause he  was  not  in  any  danger  at  alL  If 
he  was  sent  into  a  place  of  apptirent  danger, 
it  cannot  be  said  his  minority  and  inexperi- 
ence would  not  excuse  him  from  going  into 
it,  for  In  that  event  the  danger  would  have 
been  apparent  to  him,  and,  as  we  have  said, 
the  apparent  danger  which  caused  him  to 
act  was  not  obvious  when  he  went  on  the 
car.  What,  then,  has  appellee's  being  em- 
ployed while  a  minor,  and  ignorant  of  the 
danger  incident  to  his  employment,  got  to 
do  with  this  case,  unless  he  was  placed  in  a 
position  of  apparent  danger  by  the  negligence 
of  appellant?  In  that  event  it  may  be  ma- 
terial, for  what  might  appear  dangerous  to 
one  of  tender  years  and  Inexperience  might 
present  a  different  asi>ect  to  one  of  age  and 
experience.  In  any  other  event  we  cannot 
perceive  its  materiality.  According  to  ap- 
pellee's own  testimony,  he  did  not  Jump  from 
the  car  because  he  was  told  to  by  Webb,  but 
because  he  apprehended  It  would  turn  over 
and  crush  him.  So  it  seems  he  would  have 
endeavored  to  escape  the  apparent  danger, 
whether  warned  to  do  so  or  not,  and  that  the 
warning  did  not  impel  his  action.  However, 
we  are  yet  to  see  a  case  holding  that  a  serv- 
ant can  recover  damages  from  his  employer 
for  Injuries  caused  by  his  acting  upon  the 
cries  of  apparent  danger  to  others  which 
were  not  obvious  to  himself. 

There  was  no  error  In  the  court's  refusing 
to  give  apiieliant's  special   charge  to  find 


in  its  favor  on  the  plea  of  limitations.  The 
action  was  brought  within  one  year  after 
the  alleged  injury  occurred,  and  the  appel- 
lee's Inability  to  give  a  cost  bond  or  file  an 
aifldavlt  in  lieu  thereof  l>efore  12  months 
elapsed  from  the  accrual  of  his  cause  of  ac- 
tion did  not  keep  the  statute  running  after 
his  petition  was  filed  until  he  made  the  affi- 
davit and  procured  the  issuance  of  citation. 
He  wished  and  endeavored  to  make  the  bond, 
and  the  interest  of  the  officers  of  the  court 
as  well  as  of  appellant  demand  that  he  should 
have  a  reasonable  time  to  give  the  bond  be- 
fore filing  a  pauper's  affidavit.  Nor  do  we 
think  that  an  attorney  who  prosecutes  a 
cause  for  damages  upon  a  contingent  fee  of 
a  part  of  the  judgment  to  be  recovered  can 
be  required  to  give  security  for  costs.  Only 
parties  to  a  suit  can  be  required  to  give  sucb 
bond,  and  such  an  attorney  is  in  no  sense 
a  party  to  the  action.  Railway  Go.  ▼.  Scott 
(Tex.  Civ.  App.)  28  S.  W.  457. 

Such  other  errors  as  are  assigned  will  not 
probably  arise  on  another  trial,  and  it  is  un- 
necessary for  us  to  consider  them.  Becaust- 
of  the  errors  indicated  in  the  charge,  and  the 
manifest  Insufficiency  of  the  evidence  lo  sup- 
port the  verdict,  the  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded. 


RAHM  V.  BEROSTROBC 

(Court  of  C!ivii  Appeals  of  Texas.     Jane  3, 

1800.) 

AOMINISTK&TOR — ACOOUNTISO — PbAOTICB  OS 

Appgau 
On  appeal  to  the  district  court  from  tbv 
approval  of  the  final  account  of  an  administra- 
tor, objections  to  the  account  sufficiently  alleg- 
ing fraud,  and  dcnurrers  thereto,  were  stricken 
out  without  their  merits  being  considered,  and. 
without  any  evidence  l>eing  taken,  the  judgmeni 
of  the  county  court  was  sustained.    Held  error. 

Appeal  from  district  court,  Bexar  county: 
Robert  B.  Green,  Judge. 

Accounting  by  Oscar  Bergsttom,  adminis- 
trator. From  a  judgment  of  the  district  court 
sustaining  the  judgment  of  the  county  court 
approving  the  account,  John  A.  Rahm  ap- 
peals.   Reversed. 

McMinn  &  Mllllgan  and  James  Raley,  far 
appellant. 

FL¥,  J.  On  March  7,  189*2.  appellee  filed  j 
In  the  county  court  of  Bexar  county  bis  fiiul 
account  as  administrator  of  the  estate  of 
Adam  Rahm,  deceased.  This  report  was  con- 
tested by  U.  E.  Vernor  and  John  A.  Ralim. 
On  Januarj'  23,  1893,  an  amended  account! 
was  filed  by  the  administrator,  and  It  was' 
contested  by  the  same  parties.  In  the  amend- 
ed account  it  was  alleged  that  $3,85U  bad 
been  paid  to  H.  E.  Vernor  for  which  no  re- 
ceipt had  been  obtained,  the  reasons  for  the 
failure  to  obtain  it  being  set  out  in  the  ac- 
count. It  was  also  alleged  tbat  certain  litiga- 
tion bad  arisen  and  was  pending  In  the  dis- 
trict court  of  Bexar  county  that  would  pr»> 
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vent  a  proper  aettlement  of  the  final  account 
until  the  said  litigation  waa  determined  in 
some  manner,  and  a  postponement  was  ask- 
ed. On  the  22d  day  of  May,  1883,  the  final 
account  was  approved  by  the  county  court, 
and  an  appeal  was  taken  to  the  district  court. 
It  seems  that  the  appeal  was  dismissed  by 
the  district  court,  but  the  cause  was  after- 
wards reinstated  on  motion  of  Jackson  Royal, 
executor  of  the  last  will  of  John  A.  Rahm, 
who  had  died  pending  the  proceedings,  said 
executor  praying  that  he  be  made  a  party. 
Prior  to  this  time,  however,  a  supplemental 
account  had  been  filed  by  the  administrator, 
and  an  amended  contest.  In  which  the  final 
account  of  the  administrator  was  specially 
excepted  to,  and  fraud  alleged  in  certain  af- 
fairs connected  with  the  estate.  The  objec- 
tions of  appellant  to  the  final  account  were 
upon  motion  of  appellee  stricken  out,  and 
Judgment  was  rendered  sustaining  the  Judg- 
ment of  the  county  court  and  approving  the 
final  account.  The  executor  of  John  A.  Rahm 
has  perfected  this  appeal. 

The'  answer  should  not  have  been  stricken 
out,  but  the  demurrers  should  have  been 
heard  and  acted  upon;  and  the  allegations  as 
to  fraud  were  sufficient  to  let  in  proof  to  sus- 
tain them.  The  language  of  the  Judgment 
would  Indicate  that  no  evidence  whatever 
was  taken.  We  are  not  called  on,  with  the 
record  before  us,  to  pass  on  the  merit  of  the 
demurrers  or  exceptions  to  the  answer,  as  no 
action  was  taken  on  them  by  the  district 
court.  All  that  is  before  this  court  Is  wheth- 
er or  not  the  district  court  erred  In  striking  ont 
the  demurrers  without  passing  on  their  mer- 
its, and  striking  out  the  allegations  of  fraud, 
and  not  admitting  proof  to  sustain  them. 
We  hold  that  the  action  of  the  lower  court  in 
both  particulars  was  erroneous,  and  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


EDMONDS  v.   CITY  OF  SAN  ANTONIO.i 
(Court  of  Civil  Appeals  of  Texas.    June  3, 
1896.) 
Taxation— ExKMPTioN— School  Buildiko. 
A  house  owned  by  a  practicing  attorney, 
in  which  be  lives  with  his  wife,  she  condacting 
therein  a  day  and  boarding  school,  is  not  within 
Rev.  St.  18i^,  art.  5065,  exempting  from  taxa- 
tion, under  authority  of  Const,  art.  8,  §  2,  "all 
buildings  used  exciusiveiy  and  owned  by  per- 
sons or   associations    *    *    *    for  school   pur- 
poses." 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Oreen,  Judge. 

Action  by  Elias  Edmonds  against  the  city 
of  San  Antonio.  Judgment  for  defendant. 
Plaintiff  appeals.     Affirmed. 

C.  L.  Bates,  for  appellant.  R.  B.  Minor, 
for  appellee. 

FLY,  J.  Appellant  sued  the  city  of  San 
Antonio  to  recover  the  sum  of  $530,  which 


1  Rehearing  denied. 


he  had  paid  as  taxes  on  lots  4,  6,  and  part  of 
lot  6,  block  4,  on  King  William  street,  city 
of  San  Antonio.  It  was  also  alleged  that  the 
property  had  been  all  the  time  used  exclu- 
sively for  school  purposes,  and  was,  thercT 
fore,  exempt  from  taxation.  An  injunction 
was  prayed  for  to  restrain  the  city  from  the 
collection  of  other  taxes.  Appellee  pleaded 
general  denial  and  statute  of  limitations  as 
to  all  the  items  except  the  one  paid  In  18^. 
The  case  was  tried  by  the  court,  and  Judg- 
ment rendered  for  appellee.  Appellant  was 
the  only  witness,  and  swore  that  he  built 
the  house  In  1875  for  the  purpose  of  conduct- 
ing a  day  and  boarding  school  for  girls.  He 
and  his  wife  have  lived  in  the  house  since  1875, 
with  the  exception  of  18  months  spent  in  La 
Salle  county.  The  house  was  used  for  all 
the  purposes  of  a  homestead  as  well  as  a 
schoolhouse.  Appellant  and  wife  raised  one 
girl  in  the  house,  who  had  married  about 
three  years  before  the  triaL  Appellant's  wife 
taught  the  schooL  Appellant  is  a  practicing 
attorney,  who  spends  a  larger  portion  of  the 
day  in  his  law  office.  The  findings  of  fact 
by  the  court  that  the  house  was  erected  for 
a  home  for  appellant  and  his  family,  and  had 
been  so  used,  and  was  not  used  exclusively 
for  school  purposes,  are  supported  by  the  ev- 
idence. The  constitution  of  Texas  author- 
izes the  legislature  to  exempt  from  taxation 
"all  buildings  used  exclusively  and  owned  by 
persons  or  associations  of  persons  for  school 
purposes."  Article  8,  |  2.  It  is  further  pro- 
vided in  the  same  section  that  "all  laws  ex- 
empting property  from  taxation,  other  than 
the  property  above  mentioned,  sliall  be  void." 
The  legislature  under  the  above  section, 
among  other  property  8i)ecified  in  the  consti- 
tution, exempted  from  taxation  "all  build- 
ings used  exclusively  and  owned  by  persons, 
or  associations  of  persons,  for  school  pur- 
poses." Rev.  St.  1895,  art.  50C5;  Rev.  St. 
1879,  art  4673.  The  word  "building,"  used 
in  the  constitution  and  statute,  has  been  con- 
strued not  only  to  include  the  buildings,  but 
land  "necessary  and  used  for  the  proper  and 
economical  conduct  of  the  schooL"  Cassiano 
V.  Ursuline  Academy,  64  Tex.  673. 

The  only  question  tliat  can  arise  in  this 
case  is  as  to  whether  the  premises  were 
used  exclusively  for  school  purposes.  The 
constitutional  provision  in  question  was  or- 
dained in  the  interest  of  education,  and  not 
for  the  protection  of  individuals,  and  It 
should  be  construed  so  as  to  carry  out  the 
Intention  of  its  adoption,  and  not  with  any 
view  of  screening  the  property  of  an  individ- 
ual from  legitimate  taxation.  Laws  exempt- 
ing property  from  taxation  are  strictly  con- 
strued. It  is  said  by  the  supreme  court  of 
Pennsylvania:  "Taxation  is  an  act  of  sover- 
eignty, to  be  performed,  so  far  as  It  conven- 
iently can  be,  with  Justice  and  equality  to 
all.  Exemptions,  no  matter  how  meritori- 
ous, are  of  grace,  and  must  be  strictly  con- 
strued." Judge  Cooley,  in  his  work  on  Tax- 
ation, says;   "It  is  also  a  very  Just  rule  that 
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when  an  exemption  Is  found  to  exist  it  sliall 
act  be  enlarged  by  construction.  On  tlie  con- 
trary, It  ought  to  receive  a  strict  construc- 
tion, for  the  reasonable  presumption  is  tliat 
the  state  has  granted  in  express  terms  all  it 
intended  to  grant  at  all,  and  that,  unless  the 
privilege  is  limited  to  the  very  terms  of  the 
statute  the  favor  would  be  extended  to  what 
was  not  meant.*'  The  provision  of  the  con- 
stitution which  makes  private  property  used 
«xclu8ively  for  school  purposes  exempt  from 
taxation  comes  dangerously  near  infringing 
that  rule,  which  In  theory  at  least,  perme- 
ates our  system  of  government,  that  forbids 
the  use  of  the  power  of  the  government  to 
build  up  and  foster  individual  enterprises 
at  the  expense  of  the  mass  of  the  people,  and 
-can  be  Justified  alone  upon  the  ground  that 
it  encourages  education  which  elevates  and 
«nlightens  society,  and  Is  directly  for  the 
public  good.  The  grace  extended  to  the  per- 
son owning  the  property  is  only  an  incident, 
the  main  object  being  the  welfare  of  the  peo- 
ple. On  this  ground  is  Justified  every  ex- 
emption of  private  property  from  taxation. 
Applying  the  rule  laid  down  to  the  facts  In 
this  case,  and  we  conclude  that  the  house 
and  lots  were  not  used  exclusively  for  school 
purposes,  but  were  used  as  a  home  for  an 
attorney  while  engaged  in  the  practice  of  his 
profession,  as  well  as  for  a  schoolbouse.  It 
was  never  contemplated  that  a  man  engaged 
in  any  calling  other  than  teaching  could,  by 
having  bis  wife  teach  school  In  the  resi- 
dence, exempt  It  from  taxation.  If  appellant 
had  been  a  teacher  in  the  school,  and  had 
no  other  profession,  the  property  might  have 
been  exempt  from  taxation;  but  when  there 
Is  appended  to  the  teaching  the  practice  of 
law,  or  to  the  practice  of  law  the  teaching 
«f  children  is  appended,  the  premises  were 
not  used  exclusively  for  school  purposes.  If 
the  contention  of  appellant  were  sustained, 
an  attorney  at  law  with  a  practice  that  was 
bringing  him  a  princely  Income,  could  ex- 
empt a  palatial  residence  from  taxation  by 
having  his  wife  engaged  in  teaching  a  few 
pupils.  We  do  not  mean  to  Intimate  that 
the  use  of  the  premises  for  school  purposes 
was  not  bona  fide,  and  that  its  use  as  a 
schoolbouse  was  not  the  main  one  for  which 
It  was  occupied,  but  simply  that  it  was  not 
used  for  school  purposes,  and  no  other.  It 
formed  the  residence  of  an  attorney  at  law, 
as  well  as  the  schoolbouse  of  bis  wife.  Our 
opinion  Is  supported  by  the  opinions  of  the 
courts  of  Texas  on  the  subject. 

The  first  case  bearing  directly  on  the  sub- 
ject is  that  of  Red  v.  Johnson,  53  Tex.  284. 
In  that  case  the  buildings  were  used  by 
the  owner  and  family  not  only  for  school 
purposes,  but  also  as  a  residence,  and  the 
court  said:  "It  is  not  enough  that  the  main 
use  of  the  building  was  as  a  school,  nor  that 
the  owner  and  family  were  all  engaged  In 
the  school  as  teachers  or  pupils.  A  building 
used  by  the  owner  as  a  family  residence  Is 
not  one  used  exclusively  for  school  puiposea. 


and  therefore  is  not  one  exempted."  Under 
the  operation  of  the  above  rule,  appellani's 
property  would  not  be  exempt,  even  though 
teaching  therein  had  been  his  vocation;  but 
it  is  unnecessary  to  carry  the  doctrine  that 
far  in  this  case.  The  question  of  exemption 
of  the  same  property  was  afterwards  raised 
In  the  case  of  Red  v.  Morris,  72  Tex.  5oi,  10 
8.  W.  681.  While  it  is  stated  in  that  opia- 
ion  that  the  parties  occupying  the  premij!«s 
were  unmarried,  and  were  each  of  full  net. 
It  is  not  clear  that  those  facts  were  of  great 
importance  in  shaping  the  opinion,  still  tbef 
were  stated  In  connection  with  the  additiunal 
fact  that  thev  did  not  occupy  the  property 
as  a  residence,  but  as  a  mere  incident  to  itie 
uses  to  which  the  property  was  devoted. 
The  case  of  Cassiano  v.  Ursuline  Academy, 
64  Tex.  674,  is  cited,  wherein  it  was  said  er- 
ei7  person  who  occupied  any  portion  of  tbe 
premises  was  exclusively  engaged  in  boom 
department  in  the  service  of  the  schooL 
In  that  case,  as  well  as  the  case  in  72  Tex., 
and  10  S.  W.,  the  business  of  the  occupants 
is  a  circumstance  to  show  the  character  ot 
the  use  of  the  buildings.  It  might  be  inter- 
esting  to  discuss  the  authorities  of  other 
states  on  the  same  subject,  but  we  do  not 
deem  it  necessary  to  pursue  the  subject  far- 
ther. We  conclude  that  there  is  no  error  in 
the  Judgment,  and  it  is  affirmed. 


HOUSTON  &  T.  C.  RY.  CO.  v.  GRIGSBT.' 

(Cionrt  of  Civil  Appeals  of  Texas.     June  3, 
1886.) 

APPCAI/— MOTIOX  FOR  KSBEARINO— TlMS   FOR 
FlLINO. 

Leave  will  not  be  granted  to  file  a  moti<Hi 
for  a  rehearing  after  the  expiration  of  15  da;e, 
where  no  sufficient  reason  is  given  for  a  failun 
to  file  it  within  the  time  fixed  by  the  rules. 

On  motion  for  leave  to  file  motion  for  le 
bearing.    Overruled. 
For  former  opinion,  see  35  &  W.  813. 

FLY,  J.  On  May  6,  1896,  the  opinion  wai 
rendered  in  this  case,  and  on  May  ^Tith,  IJ 
days  thereafter,  appellant  asks  permission  t< 
file  a  motion  for  rehearing.  In  the  appllcSi 
tion  It  is  stated  that  the  attorney  of  reconl 
for  appellant  received  notice  of  the  affirm 
ance  of  the  Judgment  on  May  7th,  the  daj 
after  the  opinion  was  delivered  and  judgmeni 
entered  by  this  court;  that  the  notice  wai 
sent  immediately  to  the  general  attorneys  o\ 
appellant,  at  Houston;  that  the  first  notioi 
appellant's  attorney  of  record  had  that  tb 
general  attorneys  expected  him  to  file  a  mo 
tion  for  rehearing  was  by  a  telegram  frou 
them  dated  May  22d,  which  was  after  the  ex 
piration  of  15  days  from  date  of  delivery  <>i 
the  opinion.  In  the  telegram  it  was  states 
that  a  letter  had  been  written  by  the  genera 
attorneys  to  the  attorney  of  record  to  file  i 
motion  for  rehearing.     There  is  nothing  t( 

1  Writ  of  error  denied  by  supreme  court. 
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■how  that  such  a  letter  was  ever  written,  ex- 
cept the  statement  In  the  telegram,  and  noth- 
ing whatever  to  show  that  the  letter  was 
ever  mailed.  It  was  the  business  of  appel- 
lant or  Its  attorneys  to  see  that  a  motion  tor 
a  rehearing  was  filed  in  proper  time,  and 
when  it  Is  neglected,  and  no  valid  excuse  Is 
given,  a  motion  for  leave  to  file  a  motion  for 
reliearing  afl^er  the  expiration  ol  15  days  wUl 
not  be  granted.  There  is  nothing  In  the  ex- 
cuse given  In  the  application  for  leave  to  file 
the  motion  for  rehearing  that  appeals  to  the 
consideration  of  this  court  The  rules  gov- 
erning the  practice  In  this  court,  as  prescrib- 
ed by  the  statute,  will  not  be  set  aside  on 
frivolous  and  Insufficient  excuses  for  a  fall- 
nre  to  conform  to  them.  Kneeland  v.  Miles 
(Tex.  Civ.  App.)  25  S.  W.  486.  The  motion 
for  leave  to  file  motion  for  rehearing  Is  over- 
ruled. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS 
V.  DOSS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    May  16, 
1896.) 

FLBADINO  —  SpeCIAI.  DeMOKKBR  —  ACTHOKITT  OP 

AoBNT  TO  CoNTBACT— Deed— Parol  Evi- 
dence OP  CONSIDBHATIOM. 

1.  In  an  action  on  a  contract,  a  special  de- 
murrer that  the  petition  did  not  disclose  the 
name  of  the  agent  who  made  the  contract,  in- 
terposed after  the  parties  had  announced  them- 
selves ready  for  trial,  a  term  of  court  having 
elapsed  since  the  answer  was  filed,  was  proper- 
ly Ignored,  as  interposed  too  late. 

2.  In  an  actioa  against  a  railway  company 
for  breach  of  contract  to  locate  and  maintain 
a  depot  at  a  certain  point,  an  objection  to  the 
admissibility  of  evidence  as  to  such  contract, 
on  the  ground  that  no  authority  had  been  shown 
for  the  agent  to  malce  the  contract,  was  proper- 
ly overruled,  where  it  appeared  that  the  contract 
was  made  by  the  chief  engineer  and  right  of 
way  agent,  who  had  procured  the  right  of  way 
and  depot  grounds  all  along  the  line. 

3.  A  deed  ccnveying  right  of  way  and  depot 
grounds  recited  that  it  was  in  consideration  of 
a  small  cash  payment  and  supposed  advantages 
to  result  to  the  grantor  from  the  location  of 
the  depot.  Beld  that,  notwithstanding  the  con- 
sideration so  expressed,  parol  evidence  was  ad- 
missible to  show  a  contract  to  maintain  the  de- 
pot at  a  specified  place  as  further  consideration 
for  the  donation  of  lands. 

Appeal  from  district  court,  Clay  county; 
George  E.  Miller,  Judge. 

Action  by  J.  P.  Doss  and  others  against  tbe 
Missouri,  Kansas  &  Texas  Railway  (Com- 
pany of  Texas  for  damages  resulting  from 
tlie  removal  of  defendant's  depot  from  the 
town  of  Doss.  There  was  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

A.  K.  Swan,  for  appellant.  J.  A.  Temple- 
ton,  for  api)ellees. 

(Conclusions  of  Fact 

STEPHENS,  J.    Appellees  J.  P.  and  D.  B. 

Doss  recovered  judgment  against  appellant 

railway  company  In  the  sum  of  $1,456.25,  as 

damages  resulting  from  the  removal  by  ap- 
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pellant  of  its  depot  and  stock  pens  from  Dosa, 
in  Clay  county,  to  Ringgold,  in  Montague 
county,  a  distance  of  about  three  miles. 
Both  places  were  stations,  successively,  on 
the  line  of  railway  constructed  In  1886  and 
1887  between  Oalnesville  and  Henrietta  by 
tbe  Gainesville,  Henrietta  &  Western  Rail- 
way Company,  since  merged,  as  provided  In 
a  special  act  of  the  legislature,  in  appellant 
company,  under  terms  and  conditions  which 
imposed  upon  tbe  latter  company  the  liabili- 
ties of  the  former.  See  Railway  v.  Lacy  (re- 
cently decided  in  Third  district)  35  S.  W.  305. 
The  location  of  tbe  depot  and  stock  pens  at 
Doss,  in  1887,  created  the  town  or  village  of 
that  name,  which  the  subsequent  removal,  in 
1892  or  1893,  to  Ringgold  destroyed.  This 
location,  as  well  as  all  others  along  the  line, 
was  made  by  MaJ.  Wathen,  cblef  engineer 
for  the  company  constructing  the  road,  as- 
sisted by  Volney  Hall,  the  right  of  way  agent 
In  pursuance  of  a  contract  to  that  effect  with 
appellees,  who  owned  a  large  body  of  land 
In  that  vldnlty.  This  contract,  which  was 
verbal,  required  tbe  depot  and  stock  pens  to 
be  permanently  located  and  maintained  at 
Doss,  in  consideration  of  the  gift  by  appel- 
lees to  the  railway  company  of  6  acres  of 
land  for  the  stock  pens  and  200  feet  for  depot 
purposes  in  addition  to  the  right  of  way  of 
100  feet  already  granted,  and  also  a  half 
Interest  In  the  town  site  of  200  acres.  Ap- 
pellees executed  deeds  in  compliance  with 
their  part  of  the  undertaking.  The  deed  con- 
veying the  additional  right  of  way  or  depot 
grounds  and  the  5  acres  for  stock  pens,  exe- 
cuted March  24,  1887,  recites  the  considera- 
tion thus:  "In  consideration  of  the  supposed . 
advantages  and  facilities  which  it  is  sup- 
posed our  lands  will  derive  from  the  con- 
struction and  operation  of  the  Gainesville, 
Henrietta  &  Western  Railway  through,  over, 
and  across  them,  and  for  the  further  consid- 
eration of  ten  dollars  to  us  In  hand  paid." 
The  contents  of  the  other  deed  do  not  ap- 
pear in  the  record,  further  than  that  "the  evi- 
dence of  title  to  the  land  was  taken  by  the 
company  In  the  name  of  the  trustee  for  the 
benefit  of  tbe  company."  The  verdict  Is  sus- 
tained by  the  evidence  in  the  following  find- 
ings upon  the  controverted  issues  of  fact: 
(1)  Tbe  verbal  contract  for  the  permanent 
location  of  the  station  at  Doss,  with  depot 
and  stock  pens,  was  made,  as  alleged  by  ap- 
pellees, between  them  and  Chief  Engineer 
Wathen  and  Right  of  Way  Agent  Hall,  act- 
ing in  behalf  of  the  Gainesville,  Henrietta  & 
Western  Railway  Company,  and  said  location 
was  so  made  In  1887,  as  said  Hall  expressed 
It,  "to  stay."  (2)  Wathen  and  Hail  had  au- 
thority to  make  such  contract,  and  tbe  rail- 
way company  received  and  retains  the  con- 
sideration therefor.  (3)  Appellant  company, 
which  was  equally  bound  to  respect  the  con- 
tract, violated  it,  and  removed  the  station, 
depot,  and  stock  pens,  and  broke  up  the  town 
of  Doss,  in  1892  or  1893.  (4)  The  result  was 
a  depreciation  in  the  price  of  appellees'  lands 
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adjacent  to  said  station  equal  to  the  amonnt 
of  the  verdict. 

Oonduslona  of  Law. 

1.  The  special  exception  to  appellees'  peti- 
tion, urging  that  it  did  not  give  the  name  of 
the  railway  agent  who  made  the  contract 
with  them,  was  properly  Ignored  by  the 
court,  on  the  ground  that  it  came  too  late. 
Not  only  had  a  term  of  the  court  passed 
since  appellant  had  answered,  but  no  action 
was  invoked  on  the  special  demurrer  until 
after  both  parties,  upon  the  call  of  the  jury 
docket,  had  announced  ready  for  trial.  The 
fact  that  the  special  exception  may  liave  been 
then  for  the  first  time  introduced  by  amend- 
ment does  not  alter  the  case.  Sayles'  Civ. 
St.  arts.  1209,  1289;   DIst  Ot.  Rules,  24,  25, 

20  S.  W.  xlll.  Besides,  no  harm  could  have 
resulted,  as  it  appears  from  the  answer  that 
appellant  knew  the  name  of  the  agent  (Hall), 
and  pleaded  under  oath  to  his  want  of  au- 
thority. 

2.  The  several  objections  of  appellant  to 
the  admissibility  of  the  evidence  offered  by 
appellees  to  prove  the  contract  for  the  loca- 
tion of  Doss  station,  interposed  on  the  ground 
that  the  authority  of  Wathen  and  Hall  to 
make  such  contract  had  not  been  shown, 
were  all  properly  overruled.  They  had  au- 
thority to  locate  and  procure  the  right  of  way 
and  depot  grounds,  and  did  so  all  along  the 
line.  If  there  was  any  restriction  upon  their 
authority  as  to  the  manner  of  doing  this,  no 
effort  was  made  by  appellant  to  show  It 
The  evidence  certainly  tended  to  show  full 
authority  in  the  premises,  except  that  deal- 
ing in  town  sites  seems  to  have  been  for- 
bidden. The  extent  of  the  authority  was  for 
the  jury.  Railway  Co.  v.  Simons  (Tex.  Civ. 
App.)  25  S.  W.  996,  and  cases  cited;  Cara- 
way V.  Bank  (Tex.  Civ.  App.)  29  S.  W.  506; 
Railway  Co.  v.  Jones,  82  Tex.  156,  17  S.  W. 
534;    Stiff  V.  Fisher,  2  Tex.  Civ.  App.  846, 

21  S.  W.  291. 

3.  Whether  the  parol  agreement  for  the  lo- 
cation of  the  depot  and  stock  pens  was  ex- 
cluded by  the  terms  of  the  deed  of  March  24. 
1887,  reciting  the  consideration  as  quoted 
above,  presents  the  most  difficult  question  in 
the  case,  especially  in  view  of  the  opinion  of 
Justice  Bonner  In  Railroad  Co.  v.  Oarrett, 
52  Tex.  133,  and  subsequent  (pinions  In  line 
with  it.  But  may  not  this  be  distinguished 
from  the  Garrett  Case?  There  only  the  or- 
dinary right  of  way  was  conveyed,  and  no 
extra  land  for  a  depot,  nor  was  any  depot 
located  in  pursuance  of  the  verbal  agree- 
ment. Here  three  separate  deeds  were  made, 
and  the  depot  and  stock  pens  were  located 
and  constructed  as  contemplated.  The  first 
bore  date  December  30,  1886,  and  was  prior 
to  the  oral  agreement  in  question.  It  con- 
veyed the  ordinary  right  of  way  of  100  feet 
in  width.  In  consideration,  as  therein  re- 
cited, "of  the  benefits  resulting  to  the  lands 
of  the  undersigned  by  the  construction  and 


operation  of  the  railroad  hereinafter  men- 
tiooed,  and  for  the  further  consideration  ol 
six  hundred  ($600)  dollars  to  us  in  hand  paid 
by   the    Gainesville,    Henrietta    &  Western 
Railway  Company."    By  this  deed  the  rail' 
way  company  secured  the  usual  right  of  way, 
and  appellees  a  right  to  the  benefits  accrO' 
ing   from    the    construction    and    operation 
thereon  of  the  proposed  railroad.     By   tlH 
subsequent  deed  of  March  24,  1887,  the  righl 
of  way  (between  station  No.  2,945  and  sta- 
tion No.  2,975)  was  extended  from  100  tc 
3(X>  feet  in  width,  and  the  railway  companj 
also  acquired  "five  acres  of  land  to  be  used 
by  said  company  exclusively  for  stock  pens," 
therein  set  out  by  metes  and  bounds.     By 
the  terms,  then,  in  the  March  deed,  "of  the 
supposed   advantages   and    facilities,"    etc., 
something  more  must  have  been  contemplat- 
ed and  Intended  as  the  inducement  to  that 
deed  than  was  covered  and  already  secured 
by  similar  recitals  in  the  prior  deed.     "The 
supposed  advantages  and  facilities"  to  be  de- 
rived from  "the  construction  and  operation" 
of  the  railway,  as  recited  in  the  March  deed, 
must  have  been  such  as  were  expected  to 
arise  from  the  use  of  the  additional  land  con- 
veyed for  the  purposes  for  which  it  was  con- 
veyed, viz.  depot  and  stock  pens.    Only  when 
so  constructed  and  operated  could  the  addi- 
tional "advantages  and  facilities"  which  evi- 
dently Induced  the  making  of  the  deed  U- 
realized.    Read  in  the  light  of  the  surround- 
ings and  the  situation  of  the  parties,  then, 
the  recital  of  the  consideration  in  the  March 
deed  is  not  such  as  to  exclude  parol  evi- 
dence of  the  full  and  precise  extent  thereof. 
Besides,  two  deeds  were  executed   in  pur- 
suance of  the  oral  contract,  and,   taken  to- 
gether, they  cannot  be  said  to  show  on  their 
face   that  either  one  embodied  the   entire 
agreement.    While  the  contents  of  the  deed 
to  the  town-site  property  do  not  appear  in 
the  record,  the  fact  that  two  were  executed 
as  parts  of  the  same  transaction  Itself  tends 
to  show  that  neither  expressed   the  entir<> 
agreement  and  hence  to  rebut  the  inference 
of  completeness  in  either.    There  is  also  the 
fact  of  a  practical  construction  by  the  con- 
duct of  the  parties  arising  out  of  the  exe- 
cution of  the  oral  contract  by  the  location 
and  construction  of  the  depot  and  stock  pens. 
Upon  the  whole,  this  really  seems  to  be  a 
case  of  deeds  executed   in   pursuance  of  a 
more  comprehensive  verbal  agreement,  and 
hence  not  within  the  rule.     Railway  Co.  t. 
Jones,  82  Tex.  156,  17  S.  W.  534;  Thomas  v. 
Hammond,  47  Tex.  52.    But  If  mistaken  in 
these  views,  we  still  do  not  see  how  appel- 
lant is  to  escape  the  force  of  the  statute 
(article  4224,   Sayles'   Civ.   St),   which  pro- 
hibits the  removal  of  a  depot  once  establish- 
ed.    The  petition  is  broad  enough  to  cover 
this  phase  of  the  case  also,  though  it  does 
not  refer  to  the  article  in  question.    It  al- 
leges the  location  and  removal  of  the  depot 
and  the  resultant  damages.     These  conein- 
sions  lead  to  an  afl[lrmance  of  the  judgment. 
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ZEKKEL  T.  WOOIiDRIDOB  et  al. 

(Cooit  of  Ciyil  Appeals  of  Texas.    June  2, 

180C.) 

BZ  PARTI  DSPOSITIORa. 

He  depositioD  of  one  party  defendant 
tskm  by  plaintiS  witJiout  notice  to,  or  service 
et  the  interrogatories  upon,  tlie  other  defendant, 
is  not  admissible  against  the  latter,  at  whose 
tunance  deponent  was  made  a  party,  and  who 
K*ta  n&tt  against  both  him  ana  plaintiff. 

Appeal  from  Baylor  connty  court;  3.  G. 
Kenan,  Judge. 

Action  by  Wooldrldge  &  Bro.  against  B. 
X.  Zeitel.  P.  Toberman  was  made  a  party 
defendant  at  the  instance  of  defendant  Zer- 
kd.  and  from  a  Judgment  for  plalntUfa  aald 
Zofeel  api)eal8.    Reversed. 

Holman  &  Glasgow,  for  appellant  New- 
ton k  Dalton.  for  appellees. 

TARLTON,  C.  J.  Wooldridge  &  Bro.,  a 
firm  doing  business  .u  $eyuiour.  In  Baylor 
•-DCRty,  were  Furetles  upon  a  rote  for  the 
sum  of  $482,  executed  by  P.  Toberman  and 
ba  wife.  L.  A.  Toberman,  as  principals,  to 
the  First  National  Bank  of  Seymour.  The 
sureties,  having  been  required  to  pay  this 
Lote.  thereafter  held  It  as  an  obligation 
^igainst  P.  Toberman  and  his  wife.  Snbse- 
laently,  on  December  4,  1891,  Toberman 
*)ld  and  conveyed  to  B.  N.  Zerkel  by  war- 
lanty  deed  certain  lots  In  the  town  of  Sey- 
Dxxir,  and  in  part  consideration  of  this  prop- 
erty he  took  a  note  from  Zerkd,  retaining 
1  Tendor's  Hen.  This  note,  however,  by 
agreement  of  the  parties,  was  made  payable, 
not  to  Toberman,  but  to  Wooldridge  &  Bro. 
or  order.  It  was  for  th&  sum  of  $500,  dated 
December  4.  1S91,  due  April  25,  1S92.  It 
cane  Into  the  bands  of  Wooldrldge  &  Bro., 
and  on  January  31,  18d4,  they  brought  suit 
spon  it  against  the  appellant,  who,  from  a 
verdict  and  Judgment  had  thereupon,  prose- 
•■nist  this  appeal.  One  of  the  issues  present- 
>^  by  the  pleadings  and  the  evidence  on  the 
'rial  was  the  question  whether  this  note 
was  d^vered  to  Wooldrldge  &  Bro.  as  col- 
lateral to  the  obligation  which,  as  sureties, 
tbe;  Iiad  paid  to  the  bank,  and  which  they 
subsequently  held  against  the  Tobermans,  or 
whether  the  note  had  simply  been  delivered 
to  them,  to  the  end  that  they  might  examine 
i:  with  the  view  of  accepting  it  as  in  Itself 
I  payment  and  discharge  of  the  surety  ob- 
ligation, in  accordance  with  a  proposition 
to  that  effect  advanced  by  Toberman.  On 
tbia  Issue  the  defendant  oftered  the  testi- 
mony of  W.  D.  Isenberg,  an  attorney  at  law, 
to  the  effect  that  J.  G.  Wooldridge,  one  of 
the  plaintiffs,  stated  to  the  witness,  about 
DecMnber  15,  1893,  that  the  Brm  of  Wool- 
4ridge  &  Bro.  claimed  no  Interest  In  the 
Mte  In  salt  The  court  erroneously  excluded 
this  testimony,  on  the  ground  that  It  was 
lo  the  nature  of  a  confldential  commuulca- 
tloa  We  think  that  the  record  indicates, 
vith  reference  to  the  subject-matter  of  this 


statement  that  no  relation,  express  or  Im- 
plied, direct  or  remote,  of  attorney  and  client 
existed  between  the  parties  thereto.  Upon 
the  Issue  above  indicated  the  court,  over 
the  objection  of  the  defendant,  permitted  to 
be  read  In  evidence  in  belialf  of  the  plain- 
tiff the  ex  parte  deposition  of  P.  Toberman. 
The  fact  that  Toberman  had  been  made  a 
party  at  the  Instance  of  Zerkel  did  not  au- 
thorize the  plaintiff,  on  an  Issue  between 
himself  and  the  defendant  Zerkel,  to  take 
the  deposition  in  question  without  notice  to 
the  defendant  or  service  of  the  interroga- 
tories upon  him.  Such  a  deposition,  while 
admissible  as  between  the  plaintiff  and  the 
defendant  Toberman,  could  not  bind  the 
defendant  Zerkel,  who  was  claiming  relief 
against  both  the  remaining  parties.  The 
third  and  fourth  assignments  of  error,  which 
severally  Include  the  complaint  of  the  court's 
refusal  to  grant  divers  special  charges,  are 
not  considered  because  they  are  deemed  by 
us  to  be  not  in  compliance  with  the  roles 
for  the  proper  briefing  of  causes  in  this  court 
For  the  errors  pointed  out,  the  Judgment  1» 
reversed,  and  the  cause  Is  remanded. 


ROBINSON  T.  DICKEY  et  al 
(Court  of  Civil  Appeals  of  Texas.    June  8, 

1896.) 
EquiTT— Rescission  of  Contkaots— Fraod. 

1.  Plaintiff,  Induced  by  false  representa- 
tions made  to  h'm  by  the  ofiScers  of  a  bank, 
that  the  bank  was  solvent,  and  that  the  shares 
of  stock  which  were  to  be  delivered  to  him  as 
part  consideration  were  worth  their  face  value, 
contracted  to  convey  certain  lots  to  the  bank, 
on  its  agreement  to  erect  a  building  thereon. 
The  bank  never  completed  the  contract,  further 
than  to  deliver  the  stock,  and  subsequently 
w«nt  into  the  hands  of  a  receiver.  Held,  that 
plaintiff  was  entitled  to  a  rescission  of  the  en- 
tire contract  on  tender  of  the  stock  itself  to 
the  receiver. 

2.  A  judgment  rescinding  a  contract  where- 
by bank  stock  was  accepted  by  plaintiff  on  false 
representations  of  the  bank  o£Bcer8  as  to  its 
value,  and  directing  such  stock  to  be  restored 
to  the  receiver  of  the  bank,  who  was  appointed 
subsequently  to  the  execution  of  the  contract 
is  not  a  determination  that  plaintiff  is  not  lia- 
ble for  any  assessment  of  sudi  stock. 

Appeal  from  district  court  Wilbarger  conn- 
ty; G.  A.  Brown,  Judge. 

Action  by  W.  T.  Dl<dcey  against  the  State 
National  Bank  of  Vernon  and  T.  Windsor 
Robinson,  its  receiver,  to  rescind  a  contract 
From  a  Judgment  for  plaintiff,  said  receiver 
appeals.    Affirmed. 

Frank  P.  McGhee,  for  appellant  Wells  & 
Bonner,  for  appellees. 

Statement  of  the  Case,  with  Conclusions  of 
Fact 

TARLTON,  C.  J.  Suit  by  W.  T.  Dickey 
against  the  State  National  Bank  of  Vernon, 
and  against  T.  Windsor  Robinson,  as  receiver 
of  the  bank,  for  the  cancellation  of  a  contract 
whereby  the  plaintiff  undertook  to  convey  to 
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the  bank  certain  realty  situated  In  the  town 
of  Vernon,  Tex.,  and  to  recover  poBsesslon  of 
that  realty,  and  also  for  the  resclaaion  of  a 
contract  whereby  plalntlflF  acquired  certain 
stock  from  the  bank.  From  a  Judtrment  in 
favor  of  the  plaintiff,  the  receiver  appeals  to 
this  court  The  Judgment  appealed  from  im- 
ports a  finding  by  the  court,  which  we  adopt, 
of  the  substantial  truth  of  the  plaintiff's  alle- 
gations. These  are  as  follows:  On  December 
19,  1893,  the  plaintiff,  who  was  the  owner 
of  the  realty  in  controversy,  consisting  of  cer- 
tain lots  and  parcels  of  land  described  in  the 
petition,  and  situate  in  the  town  of  Vernon, 
Tex.,  executed  and  delivered  a  bond  or  con- 
tract, which  was  promptly  recorded,  wliere- 
by  he  undertook  to  convey  this  property  to 
the  defendant  the  State  National  Bank  of 
Vernon,  Tex.,  on  terms  as  follows:  (1)  The 
transfer  by  the  bank  to  the  plaintiff,  Dickey, 
of  OS  shares  of  stock  of  the  bank,  of  the  face 
value  of  $100  each,  of  which  53  shares  were 
transferred  on  the  execution  and  delivery  of 
the  bond,  and  15  shares  were  to  be  trans- 
ferred when  Dickey  paid  to  the  bank  $1,000 
In  money,  to  be  used  by  it  in  the  construction 
of  a  two-story  brick  building  upon  a  certain 
described  portion  of  the  realty  in  question. 
(2)  The  construction  by  the  l>ank,  on  the  lot 
of  land  described,  ot  a  two-story  brick  build- 
ing, to  cost  not  less  than  $3,000;  the  first  story 
to  be  built  and  occupied  by  it  within  12 
months  after  the  execution  of  the  bond. 
Dickey  also  bound  himself  to  pay  the  further 
sum  of  $1,000  to  the  bank,— $500  when  the 
foundation  of  the  brick  building  should  be 
laid,  and  the  remainder  during  the  further 
construction  thereof.  The  plaintiff  was  mov- 
ed to  the  execution  of  this  Instrument  and 
the  purchase  of  the  stock  by  the  fact  that  he 
desired  to  secure  the  erection  of  the  two- 
story  brick  building  mmtloned,  and  the  per- 
manent location  and  operation  of  the  bank 
on  the  property,  by  which  means  realty  of  the 
idaintiff  in  the  Immediate  vicinity  would  be 
greatly  enlianced  In  value.  He  was  further 
thereto  Influenced  by  the  representations 
made  to  him  by  the  president  and  cashier  of 
the  bank  that  it  was  solvent,  and  that  Itx 
stock  was  worth  100  cents  on  the  dollar.  The 
representations  relied  upon  by  the  plaintiff 
were  false,  and  he  was  without  means  of 
knowing  the  true  condition  of  the  bank's  af- 
fairs, other  tlian  through  the  statementa  of 
Its  officers.  These  statements  were  made  for 
the  false  and  fraudulent  purpose  of  procure 
Ing  plaintiff  to  execute  the  bond  in  question, 
and  of  Inducing  him  to  purchase  the  shares 
of  stock  referred  to,  which,  if  not  then  wholly 
worthless,  was  of  much  less  than  its  face 
value.  Plaintiff  has  been  at  all  times  ready, 
since  the  execution  of  the  contract,  to  com- 
ply with  the  conditions  resting  upon  blm. 
The  defendant  tank  has  in  no  sense  compiled 
with  its  obligation,  except  In  the  issuance  and 
delivery  to  plaintiff  of  the  53  shares  of  stock 
referred  to.  It  was  Insolvent  at  the  date  of 
the  transaction,  and  has  ever  since  so  remain- 


ed. It  failed  on  August  18,  1894,  and  the  ap- 
pellant, Robinson,  was  appointed  its  receiver 
on  Septeml>er  30,  1S94.  The  bank  took  im- 
mediate possession  of  the  property  described 
in  the  bond  for  title,  which  was  held  by  it  and 
by  the  receiver  until  it  was  sequestrated  by 
the  plaintiff,  who  instituted  this  suit  on  Jan- 
uary 9,  1895.  On  the  trial,  and  by  bis  peti- 
tion, the  53  shares  of  bank  stock  were  pro- 
duced by  the  plaintiff,  and  tendered  in  court 
for  the  receiver. 

Opinion. 

We  are  of  opinion: 

L  The  plaintiff's  petition  presented  a  cause 
of  action  for  the  rescission  of  the  contract  in 
question,  and  for  the  restitution  of  the  prop- 
erty. The  defendants'  demurrers  were  prop- 
erly overruled. 

2.  If  It  be  true,  as  contended  by  the  appel- 
lant in  his  second  assignment  of  error,  tiut 
the  stock  at  the  date  of  the  transaction  was 
worth  as  much  as  50  cents  on  the  dollar,  t!i<> 
plaintiff  would  yet  be  entitled  to  a  rescis^kn 
of  the  contract  on  tender  of  the  stock  itseU. 
without  l>elng  required  to  tender  its  value 
thus  estimated.  The  false  and  fraudalent 
representations  entitled  him  to  relief  in  equity 
against  the  entire  contract  Prewett  v.  Trim- 
ble (Ky.)  17  S.  W.  356. 

3.  It  is  true  that  the  Judgment  grants  th<> 
prayer  of  the  plaintiff  for  the  rescission  of 
the  contract  whereby  the  53  shares  of  bank 
stock  was  acquired,  and  divests  out  of  the 
plaintiff  all  interest  and  title  claimed  by  bim 
In  these  sliares,  which  had  been  by  the  plain- 
tiff produced,  tendered,  and  delivered  into 
court,  and  directs  that  the  clerk  shall  deliver 
the  certificates  of  stock  to  the  receiver  on  de- 
mand. We  do  not  however,  understand  tliat 
this  Judgment  determines  the  question  of  lia- 
bility on  the  part  of  the  plaintiff  for  anf  as- 
sessment or  charge  to  which  be  may  be  sub- 
ject imder  the  federal  statute.  ReT.  St  C  S. 
i  5151.  Such  an  issue  does  not  appear  to  b« 
here  litigated.  TTnder  the  pleadings  and  the 
evidence  as  interpreted  by  the  court  the 
plaintiff  was  entitled  to  a  rescission  of  this 
contract  Including  that  feature  referring  t^i 
the  acquisition  of  the  certificates  of  stork. 
The  defendant  Is  In  no  attitude  to  complain 
of  the  tender  of  the  stock  by  the  plaintiff,  nor 
of  the  fact  that  the  court  enforced  this  ten- 
der. Improvement  Co.  v.  Merrill,  2  C.  C.  A. 
029,  62  Fed.  77.    The  Judgment  is  affirmed. 


MISSOURI.  K.  &  T.  RT.  CO.  OF  TEXAS  t. 
COBB. 

(Court  ot  Civil  Appeals  of  Texas.    Jane  6, 
1896.)  I 

ApPKAL  —  Harmless  Errob  m  Adm iTnT*  Bn* 

DENOI — CAURIBRS— DkLAT  IIT  tJHIPPINO  CAITLI 

— Measure  or  Uamaoes.  | 

1.  Error  in  admitting  opinion  evidence  a«  H 
damages  caused  by  delay  in  shipping  rattlr  m 
harmless  where  there  was  other  compeTent  eT^, 
dence  of  damage  sufficient  to  sustain  the  tm^ 
diet 
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2.  The  mea8ii>«  of  damages  for  delay  u 
shipping  cattle  and  failiue  to  feed  and  water 
them  in  transit  is  the  difference  between  the 

Erice  actually  brought  and  the  price  they  would 
are  brought   had   they   been   properly  taken 
care  of  and  delivered  on  time. 

Appeal  from  Cooke  county  court;  J.  P. 
Ball,  Judge. 

Action  by  L.  G.  Ck>bb  against  the  Missouri. 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Rerersed. 

B.  C.  Foster  and  A.  E.  Wilkinson,  for  ap- 
pellant   Green  &  Gulp,  for  appellee. 

Reasons  for  Reversal. 
HUNTER,  J.  The  opinion  evidence  of 
George  Ball  and  John  Latimer  to  establish 
the  amount  of  damage  to  the  cattle  was  Im- 
properly admitted.  Their  conclusions  were 
exactly  what  It  was  the  province  of  the  jury 
to  find.  Every  objection  urged  to  their  evi- 
dence should  have  been  sustained.  This  er- 
ror alone  would  not  result  in  a  reversal,  U 
there  were  other  competent  evidence  of  the 
damages  sufficient  upon  which  to  base  the 
verdict;  but  the  only  other  testimony  as  to 
the  amount  of  damages  was  that  of  the  plain- 
tiff, who  shows  by  his  answers  that  he  did 
not  know  the  amount  of  Injury  done  the 
cattle,  but  based  his  estimate  of  the  damages 
on  what  a  commission  man  at  Kansas  City 
told  him.  The  commission  man's  evidence, 
if  properly  taken  and  introduced,  might  or 
might  not  be  competent,  but  his  unsworn 
statements  are  not,  and  the  plaintiff  must 
state  the  facts,  and  let  the  jury  determine 
the  amount  of  damages.  His  conclusion  that 
they  were  damaged  two  or  three  dollars  per 
head  is  not  competent  evidence.  If  the  cat- 
tle were  unnecessarily  delayed,  and  such  de- 
lay was  caused  by  the  negligence  of  the  rail- 
way company,  and  If  they  were  not  fed  and 
watered  on  the  way,  and  this  was  not  at- 
tributable to  the  plaintiff,  and  if  the  cattle 
were  thereby  injured  so  that  they  brought 
less  money  than  they  would  If  such  delay 
and  negligence  and  failure  to  feed  and  water 
bad  not  occurred,  then  the  difference  In  the 
price  they  brought,  and  the  price  they  would 
have  brought  had  the  railroad  company  not 
been  negligent  and  in  default,  is  the  correct 
measure  of  damages.  From  what  is  here 
expressed,  we  think  It  unnecessary  to  pass 
on  all  the  various  assignments  of  error,  as 
the  errors  complained  of  are  not  likely  to  oc- 
cur on  another  triaL  The  judgment  is  re- 
versed, and  cause  remanded. 


JONES  V.  BULTi  et  al. 

(CdUrt  of  Civil  Appeals  of  Texas.    May  23, 

1886.) 

Claim  Bond— Ambrdment— Nsw  Cadse  of  Ao- 
iio!»— Li  mitations. 
An  action  under  the  statute  on  a  claim 
bond  for  the  trial  of  the  right  to  personal  prop- 


erty fails  when  It  develops  that  the  property  is 
fixtures  severed  from  the  freehold;  and  an 
amended  petition,  which  seeks  to  enforce  the 
liability  of  the  sureties  for  having  aided  the 
princi{Mil,  by  means  of  the  purported  claim 
bond,  in  severing  from  the  freehold,  and  con- 
verting to  bis  own  use  the  fixtures  claimed, 
sets  up  a  new  cause  of  action,  against  which 
limitations  were  not  stayed  by  the  original 
petition. 

Appeal  from  district  court,  Eastland  county; 
T.  H.  Conner,  Judge. 

Action  by  G.  A.  Jones  against  T.  D.  Bull  and 
others  to  try  the  right  to  property.  The  sure- 
ties on  defendant's  claim  bond,  by  special  ex- 
ception. Interposed  the  defense  of  limitations  to 
plaintlfTs  cause  of  action  set  up  in  an  amended 
petition.  Defendant  Bull  made  no  such  de- 
fense. From  a  Judgment  sustaining  the  excep- 
tions, plaintiff  appeals.    Affirmed. 

R.  B.  Truly,  for  appellant.  D.  G.  Hunt,  for 
appellees. 

STEPHENS,  J.  This  Is  the  third  appeal  In 
this  case.  85  Tex.  136, 19  S.  W.  1031,  and  29  S. 
W.804.  After  the  cause  was  remanded  the  last 
time  appellant  amended.  May  14,  1895,  his 
pleadings,  and,  in  addition  to  his  previous  alle- 
gations, set  up  for  the  first  time,  in  a  second 
count,  the  following  grounds  of  recovery:  "(4) 
That  on  or  about  the  12th  day  of  July,  1889, 
while  plaintiff  was  in  the  actual  possession  of 
all  said  property  as  aforesaid,  using  and  enjoy- 
hig  the  same,  together  with  the  fruits  and  reve- 
nue thereof,  the  defendant  T.  D.  Bull,  assum- 
ing and  pretending  to  act  under  color  of  the 
law  and  by  lawful  authority,  Illegally  and 
wrongfully  made  a  deliberately  false  and  ficti- 
tious affidavit  and  claim  to  said  20  horse  power 
engine,  cotton  gin,  and  cotton  press,  feeder  and 
condenser,  purporting  to  claim  the  said  proper- 
ty as  is  required  under  the  statute  of  the  trial  of 
right  to  property,  and  claimed  the  same  as  per- 
sonal property,  which  claim,  together  with  the 
execution  and  delivery  of  the  purported  claim- 
ant's bond  hereinafter  mentioned,  was  made  for 
the  purpose  of  converting  and  appropriating  all 
of  said  property  to  the  use  and  benefit  of  said 
defendant  Bull,  being  aided  and  assisted  therein 
by  the  other  defendants,  as  hereinafter  alleged. 
(5)  That  on  the  4th  day  of  June,  1889,  the  de- 
fendants J.  P.  Shannon  and  L.  C.  Downtaln, 
as  sureties,  executed  with  said  defendant  T.  D. 
Bull  the  purported  claimant's  bond  herein  filed 
on  the  6th  day  of  June,  1880,  which  bond  was 
entered  into  in  the  sum  of  eighteen  hundred 
dollars,  was  payable  to  the  plaintiff,  and  condi- 
tioned as  bonds  are -required  to  be  payable, 
and  conditioned  by  the  statute  for  the  trial 
of  right  to  personal  property,  which  bond  is  on 
file  among  the  papers  of  this  cause,  and  is  ask- 
ed to  be  considered  as  part  hereof.  (6)  Plaintiff 
avers  that  said  bond  and  said  affidavit  were  ex- 
ecuted and  delivered  under  assumed  and  pre- 
tended legal  authority,  for  the  purpose  and  with 
the  intent  upon  the  part  of  the  defendants,  act- 
ing together,  to  unlawfully  sever,  detach,  and 
carry  away  the  part  of  the  machinery  and  mo- 
tive power  of  the  g<n  and  mill  property  and  lot 
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before  described,  to  thereby  claim  the  aame  as 
personalty,  and  enlisting  in  their  unlawful  pur- 
pose the  officers  of  the  law  to  deprive  the  plain- 
tiff of  the  value  of  said  property,  and  to  appro- 
priate it  to  their  own  use  and  benefit,  without 
plaintiff's  consent;  which  acts  were,  in  consunh 
mation  of  such  unlawful  purpose,  carried  oat, 
and  by  the  execution  of  said  affidavit  and  bond 
and  its  filing  in  this  court,  and  aided  by  the  offi- 
cers of  the  law,  assuming  and  pretending  to  act 
by  lawful  authority,  defendants  detached,  sev- 
ered, separated,  and  caused  to  be  detached,  sep- 
arated, and  severed,  and  to  be  appropriated  by 
defendant  Bull,  assuming  to  be  the  claimant,  as- 
sisted by  the  other  defendants,  all  of  said  prop- 
erty, and  deprived  plaintiff  of  the  value  there- 
of; and  said  defendant  Bull,  being  actually 
and  notoriously  insolvent,  left  plaintiff  with  no 
other  effectual  remedy  than  he  was  entitled  to 
under  said  bond.  Wherefore  he  is  damaged  in 
the  amount  of  said  bond,  to  wit,  in  the  sum 
of  eighteen  hundred  dollars,  whereby  the  de- 
fendants l>ecame  liable  and  bound  to  pay  to  the 
plaintiff  said  damages  by  virtue  of  said  bond 
as  a  common-law  obligation,  which  they  have 
failed  to  do,  or  to  return  said  property  or  any 
part  thereof;  and  wherefore,  premises  consid- 
ered, and  whereas  the  supreme  court  of  the 
state  of  Texas  has  on  the  decision  of  this  case 
for  the  first  time,  rendered  on  the  3d  day  of 
June,  1892,  and  the  court  of  civil  appeals  of  this 
supreme  Judicial  district,  in  this  case,  in  ac- 
cordance therewith,  have  adjudged  said  proper- 
ty to  be  a  part  of  the  realty,  and  not  subject  to 
defendants'  pretended  claim,  plaintiff  prays 
that  defendants  be  cited  in  terms  of  law  to  an- 
swer this  petition;  that  upon  final  hearing 
hereof  plaintiff  have  Judgment  for  his  said 
damages,  legal  Interest,  and  costs  of  suit,  and 
for  general  relief."  To  this  declaration  appel- 
lees Shannon  and  Downtain  intetposed  the  de- 
fense of  limitation  by  special  exception,  which 
was  sustained.  Appellee  Bull  made  no  such  de- 
fense, and  Judgment  went  against  him.  This 
appeal  Is  prosecuted  because  Judgment  was 
not  also  rendered  against  Shannon  and  Down- 
tain,  the  sureties  on  the  claim  bond  of  Bull. 

We  are  of  opinion  that  the  amended  pleading 
of  May  14,  1895,  stated  a  new  cause  of  action, 
which,  as  therein  alleged,  arose  about  July  12, 
1889,  and  was  consequently  barred  by  statute  of 
limitations.  It  sought  a  recovery  against  the 
sureties  for  aiding  the  principal,  by  means  of 
the  bond.  In  severing  from  the  freehold  and 
converting  to  his  own  use  the  fixtures  claimed. 
Their  previous  connection  with  the  case  was 
solely  by  virtue  of  the  statute,  as  sureties  on 
the  claim  bond.  The  holding  of  the  supreme 
court  (85  Tex.  136,  10  S.  W.  1031)  that  the 
property  seized  under  appellant's  order  of 
sale  and  claimed  by  appellee  Bull  was  of  the 
class  of  realty  known  as  "fixtures,"  and  that 
consequently  appellant,  as  purchaser  under  a 
real-estate  mortgage,  had  the  better  right 
thereto;  and  the  holding  of  this  court  (29  S.  W. 
801)  that  the  statutory  provisions  for  claim 
bond  and  Judgment  thereon  In  our  action  for 
trial  of  the  rights  of  property  are  applicable 


only  where  personal  property  is  levied  on  and 
claimed,  are  conclusive  of  the  original  con- 
tentions, which  are  again  urged.  The  Judg- 
ment is  therefore  affirmed. 


PBUITT  V.  JONES. 

(Court  of  Civil  Appeals  of  Texas.     Jane  13. 

1896.) 

Sale  or  Iiand— False  Kspkeskntatio!!*— Damaou 

— ^Action  on  Purchase-Monet  Notb  bt  K»- 

SIONEE— BrINOIMO  IN    PaTEE. 

1.  In  an  action  on  a  purchase-money  oot« 
by  an  assignee  thereof,  defendant,  claiming  that 
be  was  induced  to  make  the  purchase  for  which 
the  note  was  given  by  false  representations,  and 
that  the  note  was  without  consideration,  maj 
bring  in  the  payee  to  respond  in  damages  tor 
such  sum  as  plaintiff  may  recover  against  bim. 
and  for  such  other  damages  as  defendant  suffer- 
ed by  reason  of  the  false  representations. 

2.  The  measure  of  damages  for  false  repre- 
sentations as  to  the  quality  of  land,  on  which 
one  was  induced  to  purchase  it,  is  the  differ- 
ence between  the  purchase  price  and  a  sam 
which  bears  the  same  proportion  to  the  par- 
chase  price  as  the  actual  value  of  the  laad 
bears  to  the  value  thereof  if  it  had  l>een  as  rep- 
resented. 

Appeal  from  district  court,  Jones  county; 
Ed  J.  Hamner,  Judge. 

Action  by  T.  J.  Jones  against  A.  A.  PruitL 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

B.  Frank  Bule,  for  appellant.  John  B. 
Thomas  and  C.  C.  Terrell,  for  appellee. 

HUNTER,  J.  Appellee,  Jonee,  bronsbt 
this  suit  in  the  district  court  of  Jones  coun- 
ty against  appellant  upon  a  note  for  |1W 
given  as  part  of  the  purchase  money  for  .i 
certain  160-acre  tract  of  land  lying  in  Jones 
coimty,  Tex.,  and  upon  which  he  prays  fore- 
closure of  the  vendor's  lien.  The  land  bad 
been  purchased  by  appellant  from  one  Mc- 
Gowen  at  the  price  and  sum  of  $809.33.  Of 
this  amount,  fSOO  was  paid  to  McGowen  Ui 
cash,  and  two  notes,  of  $100  each,  executed 
and  delivered  to  him;  and  appellant  further- 
more assumed  to  pay  to  the  state  of  Texas 
a  balance  due  It  on  said  land  of  $309.33.  The 
$100  notes  were  due,  respectively,  in  one  and 
two  years,  the  first  one  of  which  was  paid  olT. 
and  the  second  is  the  one  sued  on.  Appeliani 
alleged  In  his  answer,  substantially:  That 
he  had  never  been  in  Jones  county,  never  bad 
seen  the  land,  and  knew  nothing  about  tbe 
kind  and  quality  thereof,  and  that  said  M^ 
Qowen,  in  order  to  induce  hlnl  to  purchase 
said  land,  falsely  and  fraudulently  repre- 
sented to  him  that  said  land  was  a  Na  1, 
first-class  tract  of  land,  for  Jones  count;. 
Tex.;  that  there  were  from  90  to  110  acres 
of  good,  nice,  smooth,  level,  tillable  land,  in 
a  solid  body,  on  said  tract;  and  that  all  of 
said  tract,  except  about  10  seres,  would  do  tu 
ctiltlvate.  That  he  believed  said  representa- 
tions, and  was  induced  thereby  to  purcliase 
said  land,  relying  on  said  statements  and  rep- 
resentations being  true,  and  agreed  to  pay  iIk 
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price  above  named,  but  that  the  said  land 
was  not  of  the  quality,  kind,  and  character  as 
represented  by  said  McGowen.  Tliat  It  did 
not  contain  more  tlian  25  acres  of  good,  nice, 
smooth,  level,  tillable  land,  on  the  entire 
tract,  including  separate  parcels  large  enough 
to  cuitirate,  and  did  not  contain  more  than 
GO  acres  of  first-class  and  second-class  tillable 
land,  both  Included,  all  of  which  the  said 
McGowen  well  knew.  And  tliat  by  means  of 
the  premises  he  had  l)een  greatly  injured  and 
damaged,  in  the  sum  of,  to  wit,  $250,  and 
that  the  consideration  of  the  note  liad  failed. 
The  appellant  then  prayed  that  said  Mc- 
Gowen be  made  a  party  defendant  to  the 
suit,  that  he  tie  cited  to  answer,  and,  on  final 
trial,  that  he  have  Judgment  against  Mc- 
Gowen for  a  sum  equal  to  the  sum  plaintiff 
recovered  against  him,  for  costs  of  suit,  and 
for  general  and  equitable  relief.  The  appel- 
lee (plalntifl^  l>cIow)  demurred  to  this  plead- 
ing in  about  seven  special  exceptions,  which 
we  are  inclined  to  treat  as  a  general  demur- 
rer, except  one,  which  objected  to  the  making 
of  McGowen  a  party  to  the  suit,  upon  the 
ground  that  he  was  neither  a  proper  nor  nec- 
essary party  thereto.  All  of  these  exceptions 
were  sustained,  and,  the  appellant  (defendant 
below)  declining  to  amend,  the  case  went  to 
trial,  and  judgment  was  rendered  against 
appellant  for  the  sum  of  1149.88,  with  fore- 
closure of  iien  upon  the  land. 

Ai^liant  makes  numerous  assignments  of 
error,  but  there  are  only  two  questions  in 
the  case,  according  to  our  view.  One  Is 
whether  the  court  erred  In  holding  tliat  the 
matters  pleaded  in  defense  were  insufficient  to 
bar  or  preclude  the  plaintiff  from  recovering, 
and  the  second  is  whether  McGowen  could 
properly  be  made  a  party  to  this  suit;  and 
the  decision  of  these  two  questions,  we  think, 
will  be  sufUclent  to  dispose  of  the  case  as  it 
comes  I>cfore  us  on  these  demurrers. 

We  will  answer  the  second  of  these  ques- 
tions first,  liy  saying  that  we  are  of  opinion 
that  McGowen  was  a  proper  party  to  the  suit, 
and  tliat  we  see  no  reason  why  be  might  not 
I>e  brought  in  by  the  defendant,  and  made  to 
respond  in  damages  to  whatever  amoont  the 
plaintiff  in  this  suit  might  recover  against 
the  defendant;  or,  if  the  defendant's  plead- 
ings were  properly  shaped,  he  might  extin- 
guish the  plaintiff's  demand,  if  in  fact  he  ol)- 
talned  the  note  after  maturity,  and  have 
Judgment  over  against  McGowen  for  the  t>al- 
ance  of  his  damages.  The  defendant  is  en- 
titled to  plead  against  this  note.  In  the  hands 
of  an  assignee  who  received  It  after  matu- 
rity, "every  discount  and  defense  against  the 
same  which  it  would  have  been  subject  to  in 
the  hands  of  any  previous  owner,  before  no- 
tice of  the  assignment  was  given  to  the  de- 
fendant"   Rev.  St  1895,  art.  309. 

As  to  the  first  question,  we  are  clearly  of 
opinion  that  the  pleading  of  the  defendant 
sets  up  a  good  defense,  and,  if  proved,  the 
defendant  would  be  entitled  to  Judgment  for 
the  amount  of  injury  sustained  by  him.    The 


measure  of  damages  in  this  case  would  be  the 
difference  between  the  purchase  price  and  a 
sum  of  mtmey  which  bears  the  same  propor- 
tion to  the  purchase  price  as  the  actual  value 
of  the  land  bears  to  the  value  thereof  If  It  Iiad 
been  as  represented.  To  state  it  as  an  arith- 
metical problem:  If  the  land  had  t>een  as 
represented.  It  would  have  l)een  worth  $1,000; 
but,  as  it  actually  was  when  purchased,  it 
was  worth  only  $500.  The  purchaser  ptM 
$800  for  It  To  what  amount  of  reduction  in 
price  is  he  entitled?  Solution:  Find  the 
amount  he  should  have  paid  for  it  in  the 
above  proportion,  and  subtract  it  from  the 
amount  he  agreed  to  pay,  and  the  difference 
will  lie  the  amount  of  reduction  in  the  pur- 
cliase  price,  which,  In  the  problem  above 
given,  would  be  $400.  Merrill  v.  Taylor,  72 
Tex.  296.  10  S.  W.  532. 

From  what  we  have  alwve  said,  we  regard 
It  as  unnecessary  to  pass  upon  the  assign- 
ments of  error  in  detail;  and  for  the  error 
in  sustaining  the  demurrers  to  defendant's 
answer  we  reverse  the  Judgment  herein,  and 
remand  tliis  cause  for  a  new  trial  in  accord- 
ance with  this  opinion. 


COLLINS  et  al.  v.  CHASTAIN. 
(Court  of  Civil  Appeals  of  Texas.  June  13, 
1896.) 
Acrrox  OK  Boxn— Cosditioss. 
In  an  action  on  a  bond  purporting  to  be 
executed  by  M  B.  C.  as  principal,  and  the  other 
defendants  as  sureties,  and  conditioned  that 
whereas  the  partnership  between  M.  B.  O.  and 
P.,  under  the  firm  name  and  style  of  O.  &  F., 
had  been  dissolved,  and  said  M.  B.  C.  had 
agreed  to  pay  the  debts  of  said  firm  of  O.  &  F., 
now,  if  said  M.  B.  C.  shall  pay  said  debts,  and 
hold  said  F.,  the  obligation  shoald  be  void,  the 
partnership  alleged  and  proved  being  one  be- 
tween G.  H.  O.  and  P.  (G.  H.  C.  being,  as  ap- 
peared by  the  evidence,  though  not  by  the 
pleadings,  the  husband  of  M.  B.  C),  and  it  be- 
ing proved  that  G.  H.  C.  had  executed  the  l>oBd 
in  the  capacity  of  principal,  and  there  being  no 
allegation  or  proof  that  the  name  of  M.  B.  0. 
had  been  by  mistake  inserted  in  the  bond  as 
principal  thereof,  and  as  member  of  the  part- 
nership, and  no  attempt  to  reform  the  bond, 
judgment  cannot  be  sustained  against  the  sure- 
ties. 

Appeal  from  Eastland  county  court;  Q.  W. 
Dakam,  Judge. 

Action  by  B.  F.  Chastaln  against  M.  B. 
Collins  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed. 

J.  H.  Calhoun,  for  appellants. 

Reasons  for  ReversaL 

STEPHENS,  J.  The  bond  declared  on  by 
appellee  purports  on  its  face  to  have  been 
executed  by  M.  B.  Collins  as  principal,  and 
G.  H.  Collins  and  the  other  appellants  as 
sureties,  and  is  conditioned  as  follows:  "The 
condition  of  the  above  obligation  is  such  that 
whereas  the  partnership  heretofore  existing 
between  M.  B.  Collins  and  B.  F.  Chastaln, 
under  the  firm  name  and  style  of  Collins  & 
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Chastain,  doing  a  retail  drug  business  In  tbe 
town  of  Eastland,  Texas,  has  this  day  been 
dissolved  by  mutual  consent;  and  whereas, 
by  the  terms  of  said  agreement  of  dissolu- 
tion, the  said  M.  B.  Collins  agreed  to  pay  the 
following  claims  or  debts  owing  by  the  said 
firm  of  Collins  &  Chastaln  to  the  following 
parties,  viz.:  W.  B.  Ellis  Tob.  Co..  fl38.61; 
St.  Louis  News  Co.,  ?26.75;  Chas.  Wats, 
$34.80;  Coal  on  Co.,  $9.09;  F.  H.  Collins  Mu- 
sic Co.,  $7.92;  DooUttle  &  Simpson,  $9.S»,— 
and  the  said  M.  B.  Collins  releasing  the  said 
B.  F.  Chastaln  from  any  further  liability  on 
account  of  said  claims:  Now,  If  the  said  M. 
B.  Collins  shall  pay  off  and  satisfy,  when 
the  same  shall  become  due,  the  several 
amounts  hereinbefore  mentioned,  and  bold 
tbe  said  B.  F.  Chastaln  harmless  from  liabili- 
ty on  all  of  said  claims  aforesaid,  then  this 
obligation  to  be  null  and  void;  otherwise,  to 
remain  in  full  force  and  effect"  It  thus  dis- 
tinctly appears  that  the  sureties  on  this  bond 
were,  in  terms,  bound  for  the  failure  of  M.  B. 
Collins  to  pay  the  specified  debts  of  a  firm 
composed  of  M.  B.  Collins  and  B.  F.  Chas- 
taln, and  not  the  debts  of  a  firm  composed 
of  G.  H.  Collins  and  B.  F.  Chastaln.  But  the 
partnership  alleged  and  proven  was  one  be- 
tween the  last-named  persons.  There  was 
neither  allegation  nor  proof  to  the  effect  that 
the  name  of  M.  B.  Collins  had  been  Inserted 
In  the  bond  as  principal  thereof,  and  as  the 
partner  of  Chastaln,  by  mistake.  No  attempt 
was  made  to  reform  the  bond,  yet,  both  In 
the  pleadings  and  evidence,  appellee  Insisted 
that  G.  H.  Collins,  who  was  the  husband  of 
M.  B.  Collins,  as  appears  from  the  evidence, 
but  not  from  the  pleadings,  had  been  the 
partner,  and  had  executed  the  bond  declared 
on  in  the  capacity  of  principal.  The  Judg- 
ment against  the  sureties  on  account  of  tbe 
default  of  G.  H.  Collins  in  not  paying  the 
debts  of  a  firm  composed  of  himself  and  ap- 
pellee Is  therefore  not  sustained  by  the  rec- 
ord. Their  liability  is  measured  by  the  terms 
of  the  bond,  which  did  not  provide  Indemnity 
for  such  default  of  G.  H.  Collins.  If  it  was 
the  Intention  of  the  parties  In  the  execution 
of  the  bond  to  so  provide,  and  the  failure  of 
the  bond  to  express  that  Intention  was  due 
to  mistake,  appellee's  remedy  was,  upon  al- 
legation and  proof  of  the  mistake,  to  have 
the  instrument  reformed,  and  so  to  recover 
upon  it. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  wlU  be  remanded  for  further 
proceedings,  in  accordance  with  the  view 
here  expressed. 


FLEMING  V.  STAN8BLL  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     May  80, 

1896.) 

Paitso<iAL  Fbopsktt — Trial  o*  Rioht  —  Aasioir- 
KB:fT  of  Jcdqment — LiqmoATgD  Dam- 

AOES— Sbt-Off. 
1.  An  assignee  of  a  judgmeat  recovered  in 

an  attachment  salt,  with  notice  that  the  prop- 


erty in  controversy  between  plaintiff  and  de- 
fendant was  taken  and  converted  by  a  third 
party  under  a  claimant's  bond  for  the  trial  of 
right  to  property,  takes  it  subject  to  any  exist- 
ing defenses  to  a  judgment  on  the  claimant's 
bond  which  could  have  been  urged  against  tbe 
assignor. 

2.  An  action  on  the  claimant's  bond  is  not 
for  unliquidated  damages,  since  the  amount 
sought  to  be  recovered  is  the  judgment  assign- 
ed, plus  tbe  10  per  cent,  damages  liquidated  by 
statute. 

3.  In  the  statutory  action  for  the  trial  of 
tbe  right  to  personal  property,  where  it  ap- 
pears that  jplaintiS  is  a  nonresident,  owns  no 
property  within  the  jurisdiction  of  the  court, 
and  is  insolvent,  defendant  can  set  off  a  debt 
due  to  bim  from  plaintiff,  against  piaintiaTi 
claim  on  the  bond. 

Error  from  district  court,  Eastland  county; 

D.  K.  Scott,  Special  Judge. 

Original  action  by  J.  C.  Stansell  against  J. 

E.  Prltchard,  In  attachment  J.  R.  Fleming, 
under  a  claim  bond  for  the  trial  of  the  right 
to  property,  took  and  converted  the  property 
to  his  own  use.  From  judgments  on  the 
claim  bond  in  favor  of  plaintiff  Stansell,  and 
R.  B.  Truly,  assignee  and  intervener,  defend- 
ant Fleming  brings  error.     Reversed. 

Moore  &  Mack,  for  plaintiff  in  error.    B. 
B.  Truly,  for  defendants  in  error. 

STEPHENS,  J.  J.  O.  ^tanseU  caused  a 
stock  of  furniture  belonging  to  J.  E.  Pritoh- 
ard  to  be  attached  for  a  debt  due  him  from 
Prltchard.  J.  B.  Fleming  claimed  the  prop- 
erty, and  obtained  possession  thereof  undt* 
affidavit  and  bond  as  provided  by  statute  in 
such  cases.  He  also  intervened  in  the  origi- 
nal attachment  suU,  and  sought  to  enjoin  tbe 
proceeding  for  the  trial  of  tht  rights  of  prop- 
erty; claiming  to  be  a  partnership  creditor 
of  Stansell  &  Prltchard,  and  as  such  entitled 
to  an  equitable  lien  on  the  property  attached. 
This  contention,  which  prevailed  in  the  trial 
court,  was  overruled  on  api>eal  to  the  su- 
preme court,  as  will  appear  from  the  opin- 
k>n  of  Chief  Justice  Stayton  (81  Tex.  2!M.  16 
S.  W.  1033),  which  contains  a  careful  state- 
ment of  the  Issues  and  facts  developed  np 
to  that  time,— June  6,  1891.  That  opinino 
affirmed  the  judgment  In  favor  of  Stansell 
against  Prltchard  for  $840.06  (which,  with 
Interest,  amounted  to  $1,233.75  on  the  last 
trial),  and  held  that  Stansell  was  entitled  to 
look  to  Fleming  and  the  sureties  on  the 
claimant's  bond  for  satisfaction  thereof. 
Otherwise  the  Judgment  was  reversed,  bnt 
without  prejudice  to  the  rights  of  Fleming 
as  creditor  of  the  other  parties,  and  the  cause 
was  remanded  for  further  proceedings.  Th* 
Injunction  against  the  prosecution  of  the 
suit  for  the  trial  of  the  rights  of  property 
having  been  thus  removed,  Stansell  made 
therein,  December  21,  1891,  the  following 
tender  of  Issues:  "(1)  That  plaintiff  in  cause 
No.  350  In  this  court,  as  appears  from  the 
record  and  proceedings  thereof,  had  and  belcl 
a  valid  and  subsisting  attachment  lien  on  the 
property  of  J.  E.  Prltchard,  the  defendant  In 
said  suit     (2)  That  while  said  attachment 
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lien  was  In  full  force  and  effect,  to  wit,  on  or 
about  the  14th  day  of  January,  1887,  the  de- 
fendant J.  R.  Fleming,  by  mistake  of  bis 
agent,  as  alleged  by  him  in  said  suit  No.  860, 
claimed  such  property  as  the  property  of 
said  defendant,  and  took  and  converted  the 
same  to  his  own  use  and  benefit.  (3)  That 
the  defendant  executed  and  filed  in  this 
cause  his  claimant's  bond  In  form  of  law, 
with  J.  M.  Moore  and  L.  E.  Brannin  as  his 
sureties,  for  trial  of  right  to  property  at  the 
time  said  property  was  taken  and  converted 
as  aforesaid;  and  said  bond,  with  the  oath 
prescribed  for  such  action,  are  both  filed  in 
this  court  in  this  suit,  and  prayed  to  be  taken 
and  considered  as  part  hereof.  (4)  That  said 
property  so  taken  and  converted  was,  ac- 
cording to  the  appraised  value  thereof,  and 
in  fact,  of  the  value  of  two  thousand  two 
hundred  and  fifty  dollars.  (6)  That  on  the 
28th  day  of  December,  1888,  or  thereabouts, 
the  plaintiff  recovered  a  Judgment  against 
said  J.  E.  Pritchard,  in  said  suit  No.  850,  for 
the  sum  of  eight  hundred  and  forty  and 
••/loo  dollars,  with  interest  from  the  date 
of  said  Judgment  at  the  rate  of  ten  per  cent 
per  annum,  and  all  costs  of  suit;  that  said 
Judgment  remains  in  full  force  and  effect, 
and  is  still  unsatisfied  and  unpaid.  (0)  That 
by  reason  of  the  facts  herein  alleged,  and  by 
virtue  of  the  Judgment  and  decision  of  the 
supreme  court,  and  mandate  thereof,  in  said 

cause  No.  350,  rendered  on  the day  of 

June,  1891,  which  decision  and  Judgment  is 
on  file  in  said  cause  No.  350,  the  plaintiff  is 
entitled  to  look  to  and  to  recover  from  the  de- 
fendant and  Uts  said  sureties  the  full  amount 
of  his  said  Judgment  against  said  J.  £.  Pritch- 
ard, with  interest  accrued,  now  amounting 
to  the  sum  of  one  thousand  and  ninety  dol- 
lars, with  his  costs  in  said  suit  Incurred.  (7) 
The  plaintiff  further  alleges  that  by  a  con- 
veyance in  writing,  duly  acknowledged  and 

filed  In  this  suit  on  the day  of  June, 

1891,  he  duly  transferred,  sold,  and  convey- 
ed to  R.  B.  Truly,  bis  attorney  In  this  suit, 
a  three-fourths  Interest  In  his  Judgment 
against  said  Pritchard.  and  in  the  Judgment 
rendered  In  this  suit;  and  plaintiff  prays 
that  the  said  interest  of  said  K.  B.  Truly  be 
duly  protected  and  adjudged  to  him  in  this 
suit,  and  that  Judgment  be  rendered  herein 
for  the  full  amount  of  plaintiff's  Judgment 
aforesaid,  together  with  his  Interest  and 
costs  of  suit,  against  the  defendant  and  the 
said  sureties  on  bis  said  claimant's  bond, 
and  for  general  relief."  R.  B.  Truly  Inter- 
vened, and  sought  a  recovery  In  Ws  own 
name  for  three-fourths  of  the  amount  so 
claimed,  by  virtue  of  a  transfer  made  to  him 
January  24,  1891,  and  filed  In  the  original 
case  Jtme  30,  1891,  as  follows:  "In  consid- 
eration of  the  services  of  R.  B.  Truly,  attor- 
ney at  law,  of  Eastland.  Texas,  in  a  certain 
suit  in  the  district  and  supreme  courts  of  the 
state  of  Texas,  wharein  I  am  plaintiff,  and 
J.  B.  Pritchard  is  defendant,  and  in  which 
J.  R.  Fleming  intervened,  in  which  suit  there 


was  a  final  Judgment  rendered  in  said  su- 
preme court  in  my  favor  against  said  J.  R. 
Fleming  and  his  bondsmen  in  suit  No.  353  in 
the  district  court  of  said  Eastland  county,  I, 
J.  C.  Stansell,  in  accordance  with  a  former 
agreement  with  said  B,  B.  Truly,  do  hereby 
sell  unto  and  transfer  to  said  Truly  a  three- 
fourths  Interest  in  said  Judgment,  to  have 
and  to  hold  against  all  claims.  [Signed]  J. 
C.  Stansell."  Fleming  met  these  issues  with 
a  counterclaim  or  set-off  of  the  Joint  and  sev- 
eral promissory  notes  given  him  by  Stansell 
and  Pritchard,  aggregating  about  $3,000,  and 
long  past  due  when  the  claim  bond  (in  the 
sum  of  SB,000)  was  executed,  January  IS, 
1887;  alleging  the  utter  insolvency  and  non- 
residence  of  both  Stansell  and  Pritchard,  and 
the  Irreparable  Injury  which  he  would  sus- 
tain if  not  allowed  to  Interpose  such  counter- 
claim. The  two  cases  were  consolidated,  but 
the  right  of  Fleming  to  so  plead  his  set-off 
was  denied;  hence  this  writ  of  error.  The 
facts  were  all  substantially  agreed  to,  in- 
cluding the  following:  Tliat  the  stock  of 
furniture  dalmed  was  of  the  value  of  $2,000; 
that  it  had  been  sold  by  Fleming  for  about 
$000;  and  that  both  Stansell  and  Pritchard 
were,  and  liad  been  since  January,  1886,  non- 
residents of  the  state  of  Texas,  notoriously 
insolvent  and  unable  to  pay  their  debts,  hav- 
ing no  property,  save  the  claim  of  Stansell 
against  Fleming  on  his  bond,  out  of  which 
the  latter  could  make  his  debt. 

The  issue  to  be  determined  is  exclusively 
one  of  law,— whether  Fleming  was  entitled, 
under  the  peculiar  features  of  this  case,  to 
have  the  Joint  and  several  debt  due  him  from 
Stansell  and  Pritchard  set  off  against  the 
claim  of  Stansell  and  Truly  on  the  bond. 
That  a  Joint  and  several  debt  against  two  or 
more  may  be  offset  against  a  debt  due  either 
of  them  is  no  longer  an  open  question.  Rust 
V.  Burke,  57  Tex.  341,  and  cases  there  cited. 
Fleming,  then,  in  a  proper  case,  could  un- 
questionably plead  in  set-off  against  Stansell 
his  debt  against  Stansell  and  Pritchard, 
which  was  several  as  well  as  Joint;  and  the 
intervention  of  Truly  could  not  prevent  this, 
because  when  he  acquired  by  assigrnment, 
with  full  notice,  a  part  of  the  claim  on  the 
bond,  together  with  the  assignment  of  a  part 
of  the  Judgment  against  Pritchard,  Fleming's 
debt  was  then  past  due,  the  suit  was  pend- 
ing, and  the  right  to  Interpose  the  defense 
already  existed.  The  English  rule,  as  ex- 
pressed in  Bnrrough  v.  Moss,  10  Barn.  &  G. 
558  (1  Daniel,  Neg.  Inst  (  725),  if  ever  adopt- 
ed In  this  state,  has  no  application  to  this 
case,  because  the  bond  declared  on,  of  which 
Truly  claims  to  be  In  part  the  assignee,  is 
not  an  instrument  negotiable  by  the  law  mer- 
chant, but  is  rather  of  the  class  of  instru- 
ments to  which  articles  266,  267,  Sayles'  Civ. 
St.,  are  applicable.  "The  defense  provided 
for  in  these  articles,  and  in  the  more  com- 
prehensive article  645,  under  the  head  of 
"Counterclaim,"  cannot  be  thus  cut  off  by  as- 
signment    See,  also,  Smalley  v.  Trammdi, 
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11  Tex.  10;  Mitchell  v.  Rucker,  22  Tex.  67; 
Haiullton  v.  Van  Hook,  26  Tex.  302;  Master- 
eon  T.  Goodlett,  46  Tex.  402;  Bank  v.  Cres- 
Bon,  75  Tex.  298. 12  S.  W.  819.  It  Is  also  the 
rule  that  sureties  have  the  right  to  plead  In 
offset  a  debt  due  their  principal.  Aultman 
&  Taylor  Co.  v.  Hefner.  67  Tex.  64,  2  S.  W. 
861,  and  authorities  there  cited;  Green  t. 
Conrad  (Mo.)  21  S.  W.  830. 

The  next  question  is,  was  the  action  on  the 
bond  one  for  uncertain  or  unliquidated  dam- 
ages? We  think  not.  The  Issue  tendered 
Itself  showed  that  the  amount  sought  to  be 
recovered,  whlcli  was  less  than  the  value  of 
the  property,  bad  been  ascertained  by  the 
Judgment  against  Pritchard,  plus  the  10  per 
cent  damages  liquidated  by  statute.  Sayles' 
CIt.  St  arts.  4840,  4841.  It  was  also  fixed 
by  agreement.  If  it  had  depended  upon  proof 
as  to  the  market  value  of  the  goods,  it  would 
still  have  been  a  debt  sufficiently  certain  to 
support  attachment  StiS  v.  Fisher,  2  Tex. 
Civ.  App.  346,  21  S.  W.  291.  See,  also,  7 
Walt  Act  &  Def.  p.  481,  t  7,  and  cases  there 
cited.  A  conversion  of  the  goods  was  alleg- 
ed, and  it  was  manifest  that  they  could  not 
be  returned.  The  authority  to  return  the 
goods  In  satisfaction  of  the  Judgment  on  the 
bond  is  the  privilege  of  the  claimant,  which 
had  thus  been  lost  or  waived  in  this  Instance. 
The  plaintiff,  under  the  statute,  looks  exclu- 
sively to  his  money  Judgment  on  the  bond,  to 
be  enforced  by  execution.  Sayles*  OIv.  St 
art.  4843;  Martin  v.  Hartnett,  80  Tex.  617, 
25  S.  W.  1115;  Id.,  86  Tex.  674,  26  S.  W.  945. 

The  only  question  remaining  is  whether 
this  defense  was  admissible  In  our  statutory 
action  for  the  trial  of  the  right  of  property, 
and  we  are  of  opinion  that  It  was.  Howard 
V.  Parks,  1  Tex.  Civ.  App.  606,  21  S.  W.  209. 
Set-off  as  a  defense  seems  to  have  be<;n 
adopted  In  the  different  states  of  the  Union 
from  the  civil  law,  not  having  been  a  part  of 
the  old  English  common  law.  While  It  Is 
largely  a  statutory  remedy  adopted  to  pre- 
vent circuity  of  action,  It  may  nevertheless 
become  an  equitable  remedy  as  well.  Where 
insolvency  or  other  circumstances  would  lead 
to  irreparable  Injury  without  allowing  the 
set-off,  a  court  of  equity  has  never  been  with- 
out power  to  afford  an  adequate  remedy. 
Because  the  common  law,  among  other 
things,  by  reason  of  Its  inflexible  forms  of 
action  and  mode  of  procedure,  did  not  afford 
adequate  relief,  equity  Jurisdiction  arose  to 
correct  that  wherein  the  law,  by  reason  of  its 
universality,  was  deficient.  Hence  the  pow- 
er of  a  court  of  equity  to  enjoin  an  action  at 
law,  where  the  Jurisdictions  were  kept  sepa- 
rate. If,  then,  to  prevent  the  Irreparable 
loss  which  Fleming  must  sustain  if  he  is  c<Mn- 
pelled  to  pay  the  sum  for  which  the  bond 
makes  him  liable  to  an  Insolvent  nonresident 
who  owes  him  a  still  greater  sum,  a  court  of 
seiwrate  equity  Jurisdiction  would  interfere, 
and  enjoin  the  action  at  law  on  the  bond  In 
order  to  compel  an  offset  not  admissible  un- 
der the  law  practice  (1  Pom.  Eq.  Jui.  f  189), 


no  reason  can  be  given  why,  in  our  blended 
system,  the  same  relief  might  not  be  had, 
upon  the  allegation  and  proof  made  in  this 
case,  in  the  very  action  itself  for  the  trial 
of  the  right  of  property.  To  clothe  that  In- 
formal action  with  such  rigidity  as  to  make 
it  the  means  of  taking  from  one  of  our  citi- 
zens, and  giving  to  an  insolvent  foreigner, 
what  in  equity  and  Justice  he  does  not  owe 
to,  and  cannot  recover  back  from,  such  in- 
solvent nonresident,  would  transcend  any  of 
the  achievements  of  the  old  common-law  sys- 
tem. On  the  other  hand,  by  allowing  the 
offset  Stansell  Is  not  injured,  and  Justice  is 
done  to  Fleming.  A  result  so  consonant  with 
the  purposes  for  which  all  legal  forms  and 
methods  of  procedure  have  been  Instituted 
strengthens  us  In  the  conclusion  that  the 
court  erred  in  overruling  the  defense  of  set- 
off in  this  case.  We  therefore  reverse  the 
judgment  and  here  render  Judgment  against 
defendants  in  error,  offsetting  their  claim 
with  so  much  of  the  debt  due  plaintiff  in  er- 
ror as  may  be  required  for  that  purpose,  and 
render  Judgment  In  favor  of  the  latter  against 
J.  0.  Stansell  for  the  remainder  of  his  debt. 


KBARBT  V.  HOPKINS  et  «Li 

(Court  of  Civil  Appeols  of  Texas.     Jnne  3. 

18B6.) 

MORTOAOES— EZTBSSION — CoNSIDIRATION — SmsE- 
QDBNT    INCUMBBASCEE — CoSVaTANOB    TO    Kl.tOR 

—  Fbaddulbnt    Ck>i(VBTA!fcss  —  Statutb    or 
Frauds. 

1.  A  debtor  made  a  note  for  $10.0(X),  ind 
secured  it  by  a  trust  deed  of  land.  By  mesne 
conveyances  the  land  passed  to  H.  and  T.,  who 
became  the  owners  of  divided  half  interests,  aod 
each  assumed  one-half  the  mortgage  debt.  T. 
sold  his  interest,  and  took  pnrchase-moner 
notes,  secured  by  vendor's  lien,  the  grantee  ».*- 
Burning  one-half  the  $10,000  note.  The  par- 
chase-money  notes  were  assigned  by  T.  Tfaf 
$10,000  note  was  not  paid  at  maturity,  and  U. 
and  T.  obtained  an  extension  for  two  year>. 
Eeld,  that  the  assignee  of  the  pnrchase-moneir 
notes  was  not  a  subsequent  incnmbrancer  as  to 
the  half  interest  of  H.,  and  to  that  extent  « 
least  could  not  complain  of  the  extension. 

2.  Before  the  date  of  the  extension,  U.  con- 
veyed his  half  interest  to  a  minor  daughter.  Vlii 
had  no  regularly  appointed  guardian,  bnt  iu 
whose  interest  her  father  acted  in  the  manage 
mcnt  of  the  property.  The  holder  of  the  pur- 
chase-money notes  assigned  by  T.  took  np  the 
$10,000  note,  which  contained  no  provision  for 
accelerated  maturity,  and  sought  to  sell  all  tlie 
property  covered  by  the  trust  deed  on  the 
ground  that  the  extension  as  to  H.'s  interest 
was  void  because  made  without  legal  aatfaoritr 
of  the  minor,  and  was  therefore  void  in  toto. 
Beld  that,  since  she  could  not  assume  the  pay- 
ment of  the  incnmbrance,  it  remained  the  per- 
sonal obligation  of  the  father,  and,  the  mort- 
gage being  simply  an  incident  to  a  debt  which 
she  did  not  owe,  the  one  from  whom  it  was  dne 
couid  prolong  its  payment  whether  she  oonseat- 
ed  to  it  or  not. 

3.  The  bona  fides  of  a  conveyance  by  a 
mortgagor  of  tb«  mortgaged  premises  eanoot 
be  questioned  by  one  who  was  not  at  the  time  i 
creditor,  but  who  afterwards  became  the  as- 
signee of  the  mortgage  debt 

1  Application  for  writ  of  error  poiding. 
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4.  An  agreement  between  the  maker  and 
holder  of  a  note  that  it  shall  be  extended  for  a 
stipulated  time  ia  not  without  consideration, 
though  the  extension  be  at  a  reduced  rate  of 
interest, — ^the  absolute  right  to  secure  the  intei^ 
est  for  the  enti'-t  time  of  the  extension  being 
offset  by  the  creditor's  agreement  not  to  sue. 

6.  An  extension  of  a  note  for  a  period  long- 
er than  a  year  is  within  the  statute  of  frauds. 

6.  Where  the  extension  of  time  of  paTment 
of  a  note  for  two  years  was  negotiated  by  let- 
ters, fully  showing  the  terms  of  agreement  of 
extension,  which  passed  between  the  holder  of 
the  note  and  his  agents,  who  were  also  author- 
ized by  the  makers  of  the  note  to  negotiate  the 
extension,  the  agreement  was  sufficiently  in 
writing  to  be  taken  out  of  the  statute. 

7.  An  extension  of  the  time  of  payment  of 
a  note  secured  by  mortgage  modifies  the  orig- 
inal condition  of  the  mortgage  to  the  same  ex- 
tent as  if  the  agreement  as  to  time  of  payment 
was  incorporated  in  the  condition. 

Appeal  from  district  court,  Dallas  county; 
R.  E.  Burke,  Judge. 

Action  by  S.  B.  Hopkins  and  others  against 
J.  C.  Kearby  and  others  to  set  aside  a  sale 
of  lands  and  to  enjoin  the  foreclosure  of  a 
trust  deed.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  Kearby  appeals.  Af- 
firmed. 

The  Judgment  appealed  from  vacates  a  sale 
of  certain  land  sold  by  John  A.  Pope,  as  sub- 
stitute trustee,  in  a  deed  of  trust  on  the  prem- 
ises; and  was  rendered  on  the  following  facts 
found  by  the  trial  court,  wbicb  we  adopt  as 
our  conclusions  of  fact: 

(1)  On  November  9,  1885,  H.  M.  Spalding 
executed  and  delivered  to  Mrs.  Susan  M. 
Knowles  a  note  for  $10,000,  due  five  years  aft- 
er date,  with  interest  at  7  per  cent,  per  an- 
num, payable  semiannually,  said  note  being 
fully  described  in  plaintiff's  petition. 

(2)  On  the  same  day,  to  secure  the  payment 
of  said  note,  said  H.  M.  Spalding  executed 
and  delivered  to  J.  F.  Kimball,  trustee,  a  deed 
of  trust  in  tne  nature  of  a  mortgage,  covering 
50x200  feet  of  land  then  owned  by  Spalding, 
and  extending  through  from  Commerce  street 
to  Jackson  street.  In  the  city  of  Dallas.  This 
deed  of  trust  is  fully  and  properly  described 
in  the  plaintiff's  petition,  and  Is  duly  acknowl- 
edged and  recorded  as  alleged  by  plaintiff. 

(3)  Prior  to  February  4,  1891,  by  a  series  of 
mesne  conveyances  not  material  to  set  forth, 
the  title  of  the  west,  half  of  said  property, 
being  25x200  feet,  became  vested  In  B.  B. 
Hopkins,  who,  as  hereinafter  shown,  had 
deeded  it  to  his  daughter,  Maud  Hopkins; 
and  the  title  to  the  east  half,  25x200  feet,  be- 
came vested  in  B.  M.  Tillman.  Hopkins  and 
Tillman,  in  purchasing,  each  personally  as- 
sumed one-half  of  the  mortgage  debt  On 
said  date— February  4,  1891— said  Tillman 
and  Hopkins  each  owned  a  divided  half  of 
said  property,  subject  to  said  trust  deed, 
wbich  was  past  due  and  unpaid,  and  which 
Mrs.  Susan  M.  Knowles  still  owned.  These 
tracts,  for  convenience,  are  hereinafter  called 
the  "Tillman  Tract"  and  the  "Hopkins 
Tract,"  respectively. 

(4)  Hopkins  and  Tillman,  desiring  to  secure 
an  extension  of  time  for  the  payment  of  said 


mortgage  debt,  and  Mrs.  Susan  M.  Knowles 
not  desiring  to  carry  the  debt  further  her- 
self, thereupon  said  Hopkins  and  Tillman  en- 
tered into  an  agreement  with  one  C.  B.  Bow- 
ling to  purchase  the  note  from  Mrs.  Susan  M. 
Knowles,  and  grant  an  extension  of  time  at 
an  increased  rate  of  Interest  to  them,  the  said 
Tillman  and  Hopkins.  Tbey,  said  Hopkins 
and  Tillman,  then  paid  the  Interest  to  Feb- 
ruary 4, 1891,  and  the  following  indorsements 
were  then  put  on  said  note,  to  wit:  "Interest 
paid  to  February  4,  1891,  and  principal  ex- 
tended for  two  years  at  10  per  cent.  semi, 
annual  interest  See  indorsement  below. 
Without  recourse  pay  0.  B.  Bowling  or  order. 
Susan  M.  Knowles."  Below  the  above  in- 
dorsements, the  following  Indorsement  was 
also  made  at  the  same  time,  to  wit:  "We,  B. 
M.  TlUman  and  S.  B.  Hopkins,  the  present 
owners  of  the  wltliin-mentioned  property,  de- 
siring this  noto  extended  for  two  years  from 
this  date,  agree  to  pay  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  semian- 
nually as  it  accrues,  and  to  pay  said  note 
promptly  on  the  4th  day  of  February,  1893,  at 
the  office  of  Murphy  &  BoUinz,  Dallas,  Texas. 
Further  agreeing,  if  this  note  is  placed  in  the 
hands  of  an  attorney  for  collection,  or  if  col- 
lected by  suit  to  pay  10  per  cent  addition  on 
the  full  amount  due  as  attorney's  fees.  [Sign- 
ed] E.  M.  Tillman.  S.  B.  Hopkins."  On  the 
same  day  the  above  agreement  was  reduced 
to  writing  in  a  separate  Instrument  fully  de- 
scribing the  note  and  trust  deed,  and  this 
separate  instrument  was  signed  by  Hopkins 
and  Tillman,  acknowledged  for  record,  and 
duly  recorded  in  the  records  of  real-estate 
mortgages  for  Dallas  county.  Murphy  &  Bo- 
lans  were  a  firm  of  real-estate  and  money 
brokers  in  Dallas,  and  they  represented  Bow- 
ling and  Mrs.  Knowles  in  negotiating  the 
transaction,  though  the  papers  were  signed 
by  the  principals  in  person,  as  above  shown. 
The  note  was  duly  delivered  to  Bowling,  and 
Mrs.  Knowles  has  since  bad  nothing  to  do 
with  the  transaction. 

(6)  About  this  time  Tillman  organized  the 
Southern  Distilling  Company,  a  corporation 
organized  under  the  Texas  statutes,  and  of 
which  he  was  the  president,  manager,  and 
principal  stockholder,  as  hereinafter  more 
particularly  shown.  The  Southern  Distilling 
Company  occupied  the  Tillman  half  of  the 
property  as  Tillman's  tenant,  until  it  pur- 
chased the  said  Tillman  half,  as  hereinafter 
shown,  and  after  the  purchase  occupied  the 
property  in  Its  own  right  until  it  went  out  of 
business.  Hopkins,  for  a  time,  occupied  his 
half  of  the  property  himself,  as  a  place  of 
business,  but  for  some  time  it  has  been  rented 
out  The  particulars,  so  far  as  deemed  ma- 
terial to  this  case,  will  be  more  fully  shown 
hereinafter. 

(6)  On  July  2,  1891,  there  was  filed  for  rec- 
ord in  the  county  clerk's  office  of  Dallas  coun- 
ty a  deed  from  S.  B.  Hopkins  and  wife,  Mary 
B.  Hopkins,  to  Maud  Hopkins,  a  minor  daugh- 
ter of  S.  B.  Hopkins  by  a  former  marriage, 
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conveying  to  said  Mand  Hopkins  the  Hopkins 
half  of  said  property.  Said  deed  purports  to 
have  been  executed  and  acknowledged  on  the 
23d  of  October,  1888,  the  consideration  recited 
being  one  dollar,  natural  love  and  affection. 
Maud  Hopkins  was,  at  the  date  of  the  record 
of  said  deed,  11  years  of  age,  and  has  had 
no  guardian  of  her  estate  until  after  the  In- 
stitution of  this  suit,  her  father,  S.  B.  Hop- 
kins, having  all  along  acted  as  guardian  of 
both  her  person  and  estate,  paying  the  taxes, 
collecting  the  rents,  and  negotiating  for  the 
protection  of  said  property,  with  her  full 
knowledge  and  consent,  It  being  the  only  piece 
of  property  owned  or  claimed  by  her  In  her 
separate  right.  The  mortgage  for  $10,000  be- 
ing a  lien  on  her  property  at  the  time  her  fa- 
ther transferred  It  to  her,  he  has  assumed 
and  exercised  the  authority  to  make  any  and 
all  necessary  arrangements  for  extending  said 
Uen  and  the  $10,000  note  aforesaid.  After  the 
Institution  of  this  suit,  said  Maud  Hopkins 
had  a  guardian  duly  appointed  for  her  estate, 
to  represent  and  protect  her  interests  herein, 
who  Is  one  W.  M.  0.  Hill,  who  has  duly  Inter- 
vened herein,  setting  up  her  title  and  rights 
as  shown  in  bis  petition  of  Intervention. 

(7)  Said  TUlman  and  Hopkins  paid  the  eeml- 
annual  Installment  of  interest  on  said  $10,000 
note  as  follows:  August  5,  1891,  $500;  Feb- 
ruary 6,  1892,  $500;  August  8,  1892,  $500; 
February  14,  1893,  $500,— aU  of  which  pay- 
ments were  duly  indorsed  on  said  note.  No 
other  payments  of  interest  were  actually 
made,  except  as  hereinafter  described. 

(8)  On  January  28,  1892,  E.  M.  Tillman  and 
wife  executed  and  delivered  to  the  Southern 
Distillhig  Company  a  deed  conveying  his  one- 
half  of  said  property  to  said  company,  which 
was  duly  acknowledged  and  recorded  at  the 
time.  The  consideration  recited  on  the  face 
of  this  deed  was  $32,500,  as  follows:  The  as- 
sumption by  said  company  of  the  one-half  of 
said  $10,000  note,  and  four  vendor's  lien  notes 
for  $5,000  each,  due  in  two,  three,  four,  and 
five  years,  respectively,  after  date,  and  one 
vendor's  lien  note  for  $7,500,  due  in  six  years 
after  date;  all  of  said  notes  being  negotiable 
in  form,  made  by  the  Southern  Distilling 
Company,  payable  to  E.  M.  TUlman  or  order, 
with  7  per  cent,  interest  from  date,  payable 
semiannually,  and  10  per  cent  additional  as 
attorney's  fees  In  case  of  collection  by  law 
or  by  attorneys;  and  upon  default  In  the 
payment  of  any  semiannual  Installment  of 
Interest  or  of  any  one  of  said  notes  when 
due  the  others  should  become  due  and  pay- 
able at  the  option  of  the  holder  or  owner  of 
said  notes. 

(9)  On  December  1,  1892,  the  Southern  Dis- 
tilling Company  was  indebted  to  the  North 
Texas  National  Bank  to  the  amount  of  up- 
wards of  $20,000,  E.  M.  Tillman  being  per- 
sonally liable  therefor  as  indorser  on  its  pa- 
per. On  said  date,  at  the  request  of  the 
bank,  Tillman  delivered  to  the  bank  the  four 
last-named  vendor's  lien  notes  above  men- 
tioned, aggregating  $22,500,  as  collateral  se- 


curity for  the  Esid  company's  tnd^tedness, 
TUlman  Indorsing  said  vendor's  Uen  notes  to 
the  bank.  Subsequently,  on  September  S, 
1803,  when  the  Southern  DistlUlng  Companj 
had  become  Insolvent,  and  after  it  had  made 
a  deed  of  trust  of  other  property,  Ttllmaa. 
acting  as  president,  and  by  virtue  of  a  reso- 
lution of  the  directors  of  said  company,  bj 
deed  in  writing  between  it  and  P.  T.  Morey 
transferred-  its  half  of  said  property  then 
held  in  the  name  of  the  company  to  P.  T. 
Morey,  the  then  president  of  the  bank,  in 
whom  the  title  was  thus  vested,  he  acting  for 
'  the  bank  in  the  transaction;  but  the  trans- 
fer was  not  recorded.  The  transfer  was 
made  subject  to  all  Incumbrances,  which  ex- 
ceeded the  valu«  of  the  property.  After- 
wards, on  September  7,  1893,  the  disUUiDg 
company  went  into  the  hands  of  a  receiver, 
the  North  Texas  National  Bank  being  its 
principal  creditor  by  reason  of  the  indebted- 
ness aljove  mentioned.  The  receivership  wm 
closed  in  December,  1894,  and  the  assets  dis- 
tributed, the  bank  receiving  6.7  per  cent.,— 
its  pro  rata  share  of  the  same  as  holder  of 
said  $20,000  debt.  Said  real  estate  was  not 
treated  as  an  asset  In  this  receivership. 

(10)  About  February  1,  1893,  the  said  baolE 
borrowed  $3iiT,000  in  Boston,  and  pledged 
most  of  its  assets  as  collateral  security, 
among  which  were  afterwards  included  tlie 
$22,500  of  vendor's  lien  notes  above  descrit>- 
ed.  This  debt  was  held  by  James  B.  Case 
and  Jacob  Edwards  and  the  National  Bank 
of  Redemption  of  Boston.  In  October,  1883. 
the  North  Texas  National  Bank  also  became 
the  bolder  of  the  original  $10,000  note  held  by 
C.  B.  BowUng,  as  above  mentioned. 

(11)  Shortly  after  the  date  of  the  execo- 
tion  of  the  vendor's  lien  notes  by  the  dis- 
tilling company  to  Tillman,  as  aforesaid. 
TUlman  transferred  and  indorsed  to  Leopold 
Weiss  the  first  of  said  notes  for  $5000,  doe 
January  25,  1894;  and  said  Weiss  now  owos 
and  holds  said  note,  and  has  Intervened  here- 
in to  protect  the  same  as  a  second  lien  on 
said  property.  In  the  distribution  of  the  as- 
sets of  the  Southern  DlstiUing  Company  in 
December,  1894,  Weiss  received  his  pro  rata 
share  of  the  same  as  holder  of  said  note 
against  said  company,  being  a  Uttle  over 
$300. 

(12)  On  December  28,  1892,  Murphy  &  Bo- 
lanz,  a  Arm  of  real-estate  agents  and  loan 
brokers  in  Dallas,  who  had  acted  as  agents 
for  C.  B.  BowUng,  the  holder  of  the  $10.(M) 
note  In  the  first  extension  of  said  note,  in 
February,  1891,  and  were  stUl  bis  agent». 
wrote  to  Bowling,  stating  they  had  tried  to 
secure  a  second  extension  of  the  note  by  TUl- 
man and  Hopkins  on  the  same  terms  as  ttte 
first  extension,  viz.  at  10  per  cent  per  an- 
num interest,  and  provisions  as  to  attorney's 
fees  as  shown  in  the  Indorsement  of  the  first 
extension  set  out  In  paragraph  4  above,  hut 
that  Tillman  and  Hopkins  were  not  wlUIng  to 
renew  or  extend  the  note  at  10  per  cent  In- 
terest;   that  they   would  do  the  best  they 
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could  In  the  matter,  etc.  In  the  meantime 
Murpby  &  Bolanz  wrote  to  Tillman  and 
HoiAina  the  letters  mentioned  and  attached 
88  exhibits  in  plalntllTs  petition.  On  Jan- 
nary  27,  1893,  Murphy  &  Bolanz  wrote  to 
Bowling  in  Missouri,  where  he  llyed,  that 
they  had  succeeded  In  securing  an  extension 
of  the  note  to  TUIman  and  Hopkins  for  two 
years  at  8  per  cent,  interest,  payable  semian- 
nually, and  that  the  two  parties  would  be  in 
In  a  few  days  and  arrange  the  matter.  On 
February  8,  1893,  the  said  agents  wrote 
again  to  Bowling  to  the  same  effect,  and  that 
the  matter  had  not  yet  been  Unally  arranged, 
but  would  be  In  a  few  days,  as  soon  as  the 
parties  came  in.  On  February  16,  1893,  Mur- 
phy &  Bolanz  wrote  to  Bowling,  notifying 
bim  of  the  fact  tliat  the  extension  had  been 
finally  arranged  at  8  per  cent  for  two  yearn, 
and  they  inclosed  a  statement  showing  pay- 
ment of  the  $5CX)  interest  by  Tillman  and 
Hopkins,  being  the  semiannual  Installment 
due  In  the  last  six  months  prior  to  February 
4,  1803,  which  last-named  date  was  the  date 
«f  the  second  extension,  the  same  being  in- 
dorsed on  the  note  by  Bolanz's  instruction,  in 
the  following  words:  "Six  months'  Interest 
paid  to  February  4,  1893,  this  February  14, 
1893,  and  the  principal  of  within  note  Is  here- 
by extended  for  two  years,  the  Interest  to  be 
{laid  semiannually  at  eight  per  cent,  per  an- 
num, instead  of  ten  per  cent."  Tillman  and 
Hopkins  paid  Murphy  &  Bolanz  the  sum  of 
f 250  for  negotiating  this  extension  for  them, 
as  they  had  paid  them  for  making  the  first 
extension.  In  the  letter  of  Murphy  &  Bo- 
lanz to  Bowling,  of  February  8,  1893,  they 
say  that  they  had  diiUculty  In  getting  Till- 
man and  Hopkins  to  take  the  loan  for  a 
longer  period,  l)ecau8e  Tillman  wanted  to  pay 
off  his  half  of  the  note,  and  only  consented  to 
extend  it  to  accommodate  Hopkins,  who  was 
not  ready  to  pay.  On  February  2,  1893, 
Bowling  wrote  to  Murphy  &  Bolanz,  acknowl- 
edging their  letter  of  .Tanuary  27,  1893,  and 
saying  that  he  was  glad  the  extension  had 
been  made  on  the  terms  Indicated;  and  on 
February  22,  1893,  he  acknowledged  their 
letter,  and  inclosed  statement  of  February 
16,  1893.  expressing  himself  as  satisfied.  By 
contemporaneous  entries  on  their  books.  Mur- 
phy &  Bolanz  made  a  memorandum  of  the 
transaction,  such  entries  not  being  signed. 
Afterwards,  In  the  summer  of  1893,  when  the 
first  semiannual  installment  of  interest  was 
to  become  due.  Bowling  wrote  to  Hopkins 
the  letters  mentioned  In  plaintiff's  petition. 
These  letters  above  mentioned,  and  the  un- 
signed indorsement  by  Bolanz  on  the  note, 
were  all  that  occurred  in  regard  to  the  sec- 
ond extension.  The  extension  was  made  with 
the  knowledge  and  consent  of  the  Southern 
Distilling  Company,  and  by  Hopkins  as  repre- 
senting his  daughter,  Maud;  but  the  North 
Texas  National  Bank  had  no  notice  of  the 
same.  Neither  Hopkins  nor  his  daughter 
bad  any  notice  on  February  4,  1893,  of  the 
twnk  holding  these  vendor's  lien  notes,  or 


that  the  bank  claimed  any  interest  in  the 
property.  There  was  no  express  provision 
in  the  original  note,  nor  in  the  second  exten- 
sion, for  attorney's  fees,  nor  for  maturing 
the  principal  for  default  In  payment  of  in- 
terest 

(13)  When  the  first  installment  of  Interest 
fell  due,  under  the  second  extension  of  the 
$10,000  note,  on  August  4,  1893,  the  Southern 
Dlstiiling  Company  had  become  insolvent, 
and  on  August  18,  1893,  made  a  deed  of  trust 
and  stopped  business;  and  Tillman,  its  pres- 
ident and  manager,  was  so  involved  that  he 
was  unable  to  meet  his  half  of  the  interest 
$200.  Hopkins  was  ready  and  willing  to  pay 
his  half,  (200,  and  tried  to  do  so,  through 
the  American  National  Bank  at  Dallas,  and 
so  informed  Bowling  by  letter,  and  tendered 
the  money  at  the  bank,  but  the  holder  of  the 
note  was  not  willing  to  accept  half  of  the  in- 
terest without  the  other  being  provided  for, 
and  the  matter  was  allowed  to  run  along 
without  any  definite  settlement  of  what  was 
to  be  done.  Murphy  &  Bolanz  bad  failed  in 
business  Just  before  this  installment  of  In- 
terest was  due. 

(14)  On  October  24,  1893,  J.  F.  Kimball, 
the  trustee  named  in  the  trust  deed  to  secure 
the  $10,000  note,  resigned,  and  the  North 
Texas  National  Bank,  as  holder  of  said  note, 
on  December  0,  1893,  by  instrument  in  writ- 
ing, duly  executed  and  acknowledged,  ap- 
pointed .Tohn  A.  Pope  substitute  trustee  in 
said  deed  of  trust,  and  requested  him  to  ad- 
vertise the  property  for  sale  under  provisions 
of  said  deed  of  trust  and  to  apply  the  pro- 
ceeds of  the  same  in  accordance  therewith. 
Pope  accepted  the  appointment,  and  adver- 
tised the  property  for  sale  on  January  2, 
1894,  between  the  hours  of  10  o'clock  a.  m. 
and  4  o'clock  p.  m.,  at  the  door  of  the  court- 
house of  Dallas  coimty,  Texas.  The  regular- 
ity of  the  resignation  of  Kimball  and  appoint- 
ment of  Pope  is  admitted,  and  that  Pope 
made  the  advertisement  of  the  sale  as  stated. 

(15)  After  the  advertisement  of  the  sale 
as  aforesaid,  the  North  Texas  National  Bank 
transferred  said  note  to  the  National  Bank 
of  Redemption  of  Boston,  the  legal  owner 
and  holder  of  the  note  at  the  date  of  sale. 

(16)  The  North  Texas  National  Bank  was 
insolvent  and  in  process  of  voluntary  liqui- 
dation at  the  time  of  the  advertisement  and 
sale  above  mentioned,  and  has  since  been 
wound  up  and  closed  out  of  business,  with 
loss  to  all  of  its  stockholders  of  their  entire 
holdings;  the  Boston  creditors  having  pur- 
chased aU  of  its  property  in  satisfaction  of 
their  claims,  there  being  no  other  creditors. 

(17)  A  few  days  after  the  substitute  trus- 
tee. Pope,  advertised  the  property  for  sale 
under  the  deed  of  trust,  Holpkins  learned  of 
the  advertisement  and  at  once  employed  G. 
O.  Wright  Esq.,  his  usual  attorney,  to  en- 
join the  sale,  on  the  ground  that  the  note 
was  not  due,  and  would  not  become  due 
until  February  4.  1895,  and  no  foreclosure 
could  be  bad  on  the  property  until  said  last- 


Digitized  by  CjOOQ IC 


510 


36  SOUTHWESTERN  REPORTER. 


(Ter 


named  date  and  default  in  the  payment  of 
the  note  at  said  date.  He  so  advised  and  In- 
structed his  attorney,  and  relied  upon  bim 
to  take  all  necessary  steps  to  enjoin  the  sale 
on  these  grounds. 

(18)  On  January  2,  1893,  the  day  of  sale 
ns  advertised,  the  substitute  trustee,  Pope, 
alMut  11  o'clock  a.  m.,  offered  the  property 
in  separate  halves,  selling  the  Tillman  half 
first,  the  same  being  bid  In  for  the  sum  of 
1^5,800,  and  was  sold  to  Theophllus  King,  of 
Boston,  Mass.,  who  is  vice  president  of  the 
National  Bank  of  Redemption.  Deed  was 
duly  executed,  acknowledged,  and  delivered 
to  said  purchaser  of  the  Tillman  half,  and 
tlie  purchase  price  bid  for  it,  less  trustee's 
fees,  was  credited  on  the  $10,000  note  at 
once.  Neither  Tillman  nor  Weiss,  nor  any 
one  representing  them,  was  present  at  the 
sale,  or  had  any  knowledge  of  It  until  after- 
wards. G.  G.  Wright  and  J.  P.  Kelley,  Hop- 
kins' bookkeeper,  were  present,  and  the  Hop- 
kins half  of  the  property  was  put  up  and 
bid  in  by  Wright  in  the  name  of  one  Huey 
Carberry,  for  $10,050,  which  was  much  more 
than  was  necessary  to  pay  the  balance  due 
on  the  note,  after  crediting  the  amount  for 
which  the  Tillman  half  had  sold.  The  exact 
amount  due  on  the  note,  principal  and  inter- 
est, at  the  date  of  the  sale,  was  $ .    The 

note  being  in  the  hands  of  attorneys  for 
collection,  10  per  cent,  additional  was  claim- 
ed as  attorney's  fees.  Hopkins  at  once  em- 
ployed Dudley  G.  Wooten  as  hereafter  stat- 
ed. "This  was  about  12  o'clock  m.,  January  2, 
1894.  Wooten  at  once  sent  Hopkins  to  get  a 
copy  of  the  note  and  of  the  terms  of  the  deed 
of  trust,  and  other  necessary  information  for 
preparing  and  filing  a  petition  to  enjoin  the 
consummation  of  the  sale  by  delivery  of  the 
deed.  Wooten  also  instructed  Hopkins  not  to 
let  it  be  known  what  he  was  doing,  and  to 
lead  the  other  parties  to  think  that  Carberry 
would  carry  out  his  bid,  so  as  to  get  time 
for  preparing  and  filing  the  petition  and  se- 
curing service  of  Injunction.  It  took  some 
two  or  three  hours  to  get  the  necessary  pa- 
pers ready,  but  the  petition  for  Injunction 
was  finally  filed  about  2:30  o'clock  p.  m., 
and  Injunction  granted  and  served  on  Pope 
a  little  after  4  o'clock  p.  m.  In  the  mean- 
time Pope  and  the  attorneys  for  the  bank 
had  made  a  second  offer  and  sale  of  the  Hop- 
kins half  of  the  property,  and  bid  it  off  to 
Jerome  C.  Kearby  for  $6,000,  but  the  injunc- 
tion was  served  on  Pope  before  the  sale  was 
consummated  by  execution  and  delivery  of 
the  deed,  although  Kearby  was  then,  and  is 
now,  and  has  all  along  been,  ready  and  anx- 
ious to  pay  the  money  and  receive  the  deed. 

(19)  The  Tillman  property  is  worth  less 
than  the  liens  that  were  upon  it,  including 
one-half  of  the  original  $10,000  note,  and  all 
the  second  lien  notes.  It  has  been  worth 
less  than  the  amount  .>f  the  liens  ever  since 
the  second  lien  notes  were  executed.  It  Is 
worth  more  than  the  amount  of  one-half  the 
first  mortgage  of  $10,000. 


(20)  The  Hopkins  property  is  wortb  more 
than  one-half  the  $10,000  note. 

(21)  On  September  6,  1893,  the  Soutbem 
Distilling  Company  conveyed  to  P.  T.  Morey, 
who  was  president  of  the  North  Texas  Na- 
tional Bank,  and  acting  for  it,  the  said  Till- 
man property  for  a  nominal  consideration. 

(22)  The  National  Bank  of  Redemption,  for 
the  purpose  of  protecting  Its  interest  in  the 
Tillman  property,  has  paid  taxes  and  insur- 
ance upon  the  same,  as  follows:  Taxes, 
$814.90;  insurance,  $135,— as  set  forth  in  its 
answer  herein.    This  has  not  been  repaid. 

(23)  Said  $10,000  note  was  placed  in  the 
hands  of  attorneys  for  collection  before  the 
advertisement  of  trustee's  sale  by  Pope. 
Said  vendor's  Hen  notes  are  also  In  the  hands 
of  attorneys  for  collection.  The  vendor's 
lien  notes  are  past  due  and  unpaid,  having 
been  declared  due  for  default  in  interest. 
The  $10,000  Is  unpaid,  unless  and  except  as 
shown  to  the  contrary,  and  is  owned  by  the 
National  Bank  of  Redemption,  which  also 
owns  the  $22,500  vendor's  lien  notes  trans- 
ferred to  it;  all  of  said  notes  having  passed 
to  It  as  assets  of  and  from  the  North  Texas 
National  Bank.  Weiss  owns  the  remaining 
$5,000  vendor's  lien  note. 

(24)  Since  the  Institution  of  this  suit.  W. 
M.  C.  Hill  has  been  appointed  jni.trdian  t<> 
the  estate  of  Maud  Hopkins.  He  baa  paid, 
by  way  of  interest  on  one-half  of  the  f  lo.- 
000  note,  chargeable  against  the  Hopkios 
half  of  the  property,  to  the  National  Bank 
of  Redemption,  the  holder  of  the  note,  March 
12,  1894,  $400;  August  2,  1894,  $200. 

(25)  The  deed  to  Maud  Hopkins  was  never 
delivered  to  her,  and  she  has  never  seen  It. 
but  she  had  knowledge  of  it  No  valuable 
consideration  was  paid  by  Maud  Hopkins. 

(26)  At  the  time  of  the  registration  of  said 
deed  to  Maud  Hopkins,  on  July  2,  1891,  S. 
B.  Hopkins  was  heavily  involved  financially, 
and  thereafter  became  actually  Insolvent, 
and  is  now  insolvent,  the  North  Texas  Na- 
tional Bank  being  one  of  his  creditors.  The 
Ninth  National  Bank  of  Dallas,  of  which 
Hopkins  was  a  director,  and  with  which  he 
was  actively  connected,  failed  on  July  1, 
1891. 

(27)  When  the  semiannual  installment  of 
interest  became  due  on  August  4,  1893,  on 
the  $10,000  note,  under  the  agreement  men- 
tioned. Bowling  wrote  to  Hopkins  and  Till- 
man for  the  Interest,  as  shown  by  the  let- 
ters attached  to  pialntifTs  petition.  Hop- 
kins offered  to  pay  $200,  but  Tillman  and 
the  Southern  Distilling  Company  were  nn- 
able  to  pay  $200,  and  on  that  account  failed 
and  refused  to  do  so.  Bowling,  and  the 
American  National  Bank  acting  for  Bowiinf;, 
declined  to  receive  less  than  $400,  the  fall 
amount  of  the  semiannual  Interest  at  8  per 
cent  per  annum.  Murphy  &  Bolanz  had 
failed  in  business  then,  but  as  Bowling's 
agents  they  claimed  the  right  to  foreclose 
the  deed  of  trust,  and  so  notified  Hopkins 
and   Tillman,    who  contended    that   the  de- 
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fault  in  payment  of  interest  did  not  make 
the  note  due.  The  full  $400  was  not  paid 
or  offered  to  be  paid,  and  no  more  Interest 
traB  paid  on  said  $10,000  note  until  after  the 
Institution  of  this  suit  as  herein  set  forth. 

(28)  After  demanding  the  $400  interest 
from  Hopkins  and  Tillman,  and  notifying 
them  that,  unless  the  full  amount  of  the 
Intereet  was  paid,  Bowling  would  at  once 
foreclose  the  trust  deed  under  the  power  of 
sale.  Murphy  &  Bolanz,  acting  for  Bowling, 
and  learning  that  the  North  Texas  National 
Bank  had  a  second  lien  on  the  Tillman  half 
of  the  property,  notified  the  bank  that,  unless 
the  note  was  paid.  Bowling  would  at  once 
have  the  property  sold  out  under  the  deed 
of  trust.  Thereupon  the  l>ank,  to  protect  its 
second  lien,  purchased  the  $10,000  note  from 
Bowling,  paying  the  full  amount  of  the  prin- 
cipal and  interest  to  date  of  purchase,  and 
thereupon  the  following  indorsement  was 
placed  on  said  $10,000  note,  to  wit:  "With- 
out recourse  on  me  I  assign  the  within  note 
to  for  value.  [Signed]  O.  B.  Bow- 
ling." The  note  was  thereupon  delivered  to 
the  bank,  the  blank  left  for  the  name  of  the 
purchEiser  not  being  filled. 

(29)  The  trust  deed  In  question  provided, 
among  other  tilings,  as  follows:  "In  case 
of  the  failure  or  default  In  the  payment  of 
said  promissory  note,  together  with  the  in- 
terest thereon  accrued,  according  to  its  terms 
and  face,  at  the  maturity  of  the  same,  then, 
and  in  such  event,  the  said  J.  F.  Kimball, 
or  substitute,  is  by  these  presents  fully  au- 
thorized and  empowered,  and  It  is  made 
his  especial  duty,  at  the  request  of  the  said 
Mrs.  Susan  M.  Knowles,  or  the  legal  holder 
of  said  note,  at  any  time,  made  after  the  ma- 
turity of  said  promissory  note,  to  sell  the 
above-described  property  to  the  highest  bid- 
der for  cash  in  hand  at  the  courthouse  door 
In  the  city  of  Dallas,  Dallas  county,  and 
state  of  Texas,  after  giving  public  notice  of 
the  time,  place,  and  terms  of  said  sale  by 
posting  a  written  notice  on  the  bulletin  board 
in  the  courthouse  in  the  city  of  Dallas,  Dal- 
las county,  state  of  Texas,  for  at  least  twen- 
ty days  prior  to  said  day  of  sale,  and  after 
said  sale  as  aforesaid  to  make  to  the  pur- 
chaser or  purchasers  thereof  a  good  and 
sufficient  deed  in  law  to  the  premises  so  sold, 
with  the  usual  covenants  and  warrants,  and 
to  receive  the  pioceeds  of  said  sale,  and  the 
same  to  apply  to  the  payment  of  said  note, 
the  interest  thereon  accrued,  and  the  ex- 
penses of  executing  sold  trust,  including  one 
per  cent,  commission  to  said  trustee,  holding 
the  remainder  thereof  subject  to  the  order 
of  myself,  the  said  H.  M.  Spalding,  or  my 
legal  representatives.  And  whereas,  for  the 
better  security  of  said  note,  I  hereby  agree 
to  keep  the  buildings  now  on  said  premises, 
or  that  may  hereafter  be  erected  thereon.  In- 
sured for  ibe  benefit  of  said  Susan  M. 
Knowles,  or  other  legal  holder  of  this  note. 
In  the  sum  of  not  less  than  eight  thousand 
dollars  ($8,000),  and  will  deliver  the  policy 


or  policies,  with  proper  indemnity  clause  at- 
tached thereto;  and  it  is  hereby  specially 
provided  that,  should  the  same  J.  F.  Kim- 
ball, from  any  cause  whatever,  fail  or  refuse 
to  act  or  become  disqualified  from  acting  as 
sach  trustee,  then  the  said  Mrs.  Susan  M. 
Knowles,  or  the  legal  holder  of  said  note, 
shall  have  full  power  to  appoint  a  substitute 
in  writing,  who  shall  have  the  same  powen 
as  are  hereby  delegated  to  the  said  J.  K. 
Kimball;  and  I  do  by  these  presents  fully 
and  absolutely  ratify  and  confirm  any  and 
all  acts  the  said  J.  F.  Kimball  or  his  substi- 
tute as  herein  provided  may  do  in  the  prem- 
ises by  virtue  thereof." 

(30)  On  January  2, 1894,  John  A.  Pope,  sub- 
stitute trustee,  proceeded  to  make  the  sale 
under  the  trust  deed  as  advertised.  The 
sale  took  place  shortly  before  12  o'clock  noon. 
The  original  Tillman  half  of  the  property 
was  first  offered  for  sale  separately,  and  sold 
to  TheophiluB  King  for  $5,800.  The  Hop- 
kins half  of  the  property  was  next  offered 
for  sale,  and  sold  to  Huey  Carlierry  for  $10,- 
050.  W.  J.  Moroney,  attorney  for  the  Na- 
tional Bank  of  Bedanption,  bid  the  Tillman 
half  of  the  property  in  for  Theophilus  King, 
who  was  vice  president  of  said  National 
Bank  of  RedempUon;  and  G.  O.  Wright,  at- 
torney for  S.  B.  Hopkins,  bought  the  Hop- 
kins part  of  the  property  in  the  name  of 
Huey  Oarberry.  King  and  Carberry  were 
not  present  at  the  sale  in  person. 

(31)  After  the  sale,  and  the  same  day,  John 
A.  Pope,  substitute  trustee,  executed  and 
delivered  to  Theophilus  King  a  deed  hi  dae 
form  of  law,  properly  acknowledged,  purport- 
ing to  convey  to  him  the  property  purchased 
by  him  at  the  trustee's  sale,  and  the  follow- 
ing indorsement  was  placed  on  said  $10,(N)0 
note,  to  wit:  "$5,726.05,  being  principal,  In- 
terest and  attorney's  fees  due  to  date  om 
one-half  within  note  paid  by  proceeds  of  sale 
by  Jno.  A.  Pope,  substituted  trustee,  to 
Theophilus .  King,  of  the  east  lialf  of  the 
property  described  In  the  trust  dci^d  from 
H.  M.  Spalding  to  J.  F.  Kimball,  trustee,  se- 
curing the  within  note.  Dated  this  January 
2,  1894.  John  A.  Pope,  Substitute  Trustee." 
This  was  done  by  authority  and  direction  of 
the  National  Bank  of  Redemption,  the  North 
Texas  National  Bank,  and  Theophilus  King. 

(32)  Pope  also  prepared,  signed,  and  ac- 
knowledged a  deed  In  due  form  of  law  to 
Huey  Carberry  for  the  property  bid  In  his 
name,  but  neither  Carberry  nor  any  one  rep- 
resenting him  could  be  found  who  would 
pay  the  amount  of  his  bid,  and  Pope  there- 
upon, the  same  day,  a  few  minutes  before 
4  o'clock  p.  m..  resold  the  property  previ- 
ously sold  to  Carberry,  at  which  resale  the 
property  was  bid  In  by  Jerome  C.  Kearby  in 
person,  and  for  himself,  for  the  sum  of  $6,- 
000,  and  a  signed  memorandum  of  such  sale 
made  at  the  time  in  writing  on  the  back  of 
the  notice  of  sale  in  the  following  form,  to 
wit:  "Sold  to  J.  a  Kearby  for  $6,000,  1/2, 
1894.     John  A.  Pope,  Substitute  Trustee.   J. 


Digitized  by 


Google 


612 


3C  SOUTHWESTBBN  REPOBTER. 


aer 


O.  Kearby."  John  A.  Pope,  substitute  trus- 
tee, prepared,  signed,  and  acknowledged  a 
deed  In  due  form  of  law  to  Kearby  for  the 
property  so  purchaaed,  but  before  the  deed 
could  be  delivered  an  Injunction  In  thia  case 
was  served  on  him,  restraining  him  as  pray- 
ed for  in  plaintiff's  original  petition.  The 
same  day,  after  the  injunction  was  served  on 
Pope,  Kearby  tendered  to  Pope  ^6,000  in  legal 
tender  money,  and  demanded  a  deed,  which 
Pope  refused  to  deliver  on  account  of  the 
service  of  the  injunction.  Kearby  has  al- 
ways been  willing,  and  is  now  willing,  to 
malce  his  bid  good,  and  pay  the  amount  of 
the  same  on  receipt  of  a  deed. 

(33)  Before  the  sale,  Hopkins  learned  that 
the  property  was  advertised  for  sale,  and 
employed  O.  G.  Wright,  an  attorney  at  law, 
to  enjoin  the  sale.  Wright,  on  his  own  re- 
sponsibility, came  to  the  conclusion  that  the 
Interests  of  Hopkins  could  be  best  protected 
by  allowing  the  sale  to  proceed,  and  buying 
the  property  at  the  sale  In  Hopkins'  inter- 
est, expecting  to  be  able  to  himself  arrange 
to  purchase  the  Hopkins'  half  of  the  properly 
tor  the  amount  of  the  debt,  interest,  and 
trustee's  fees  primarily  chargeable  against 
the  Hopkins  half  of  the  property,  and  to 
then  extend  the  loan  to  suit  Hopkins'  con- 
venience. Wright  attended  the  sale  for  this 
purpose.  Unexpected  competition  forced  the 
property  ap  to  $10,050,  at  which  figure  he 
bid  the  property  in,  in  the  name  of  Huey  Gar- 
berry.  After  the  sale,  however,  he  volunta- 
rily decided  not  to  carry  the  sale  through, 
and  when  he  informed  Hopkins  of  what  had 
occurred  at  the  sale  Hopkins  at  once  em- 
ployed Dudley  G.  Wooten,  attorney  at  law, 
to  bring  this  suit  to  enjoin  further  proceed- 
ings. Before  this  injunction  was  served,  the 
property  had  been  again  bid  ofC  to  Kearby, 
as  hereinbeforp  stated.  When  Kearby  par- 
chased  at  the  sale  he  bad  no  actual  knowl- 
edge of  what  bad  previously  occurred,  and 
simply  understood  that  he  was  buying  the 
property  at  a  valid  trustee's  sale.  The  prop- 
erty was  sold  in  separate  parcels,  by  agree- 
ment with  G.  G.  Wright,  he  wishing  to  bid 
on  the  Hopkins  lialf  alone.  When  Hopkins 
employed  Dudley  G.  Wooten  to  bring  the  in- 
junction suit,  he  sent  his  bookkeeper,  Joseph 
P.  Kelley,  to  W.  J.  Moroney,  to  get  a  copy 
of  the  $10,000  note,  to  aid  his  attorney  in 
framing  hlfi  petition.  Kelley  found  Moroney 
in  the  office  of  the  North  Texas  National 
Bank  about  2:30  p.  m.,  and  copied  the  note 
without  saying  why  he  was  doing  so,  except 
that  it  was  at  Hopkins'  request  Moroney 
then  told  Kelley  that  Carberiy's  bid  would 
have  to  be  complied  with  immediately.  Kel- 
ley replied  that  Wright  had  the  money,  and 
that  it  he  did  not  do  so  Hopkins  would,  as 
he  had  Just  gone  to  lunch,  and  in  a  few  min- 
utes would  come  down,  and  attend  to  the 
matter.  Kelley  then  went  away.  About  3 
p.  m.  Hopkins  came  to  the  bank,  and  in- 
quired for  Pope,  who  was  then  absent.  Mo- 
roney told  Hopkins  that  he  had  the  trustee's 


deed  to  Carberry  for  inspection,  and  tianded 
It  to  Hopkins,  who  examined  it,  and  lianded 
It  back  to  Moroney.  Moroney  then  told  Hop- 
kins that  the  money  would  have  to  be  paid 
by  3:30  p.  m.,  and,  hearing  nothing  further 
from  Hopldns,  Wright,  or  Carbeny,  Moroney 
instructed  Pope  to  resell,  which  he  proivtdHi 
to  do  as  hereinbefore  stated.  Kelley  had  no 
authority  for  Hopkins  in  regard  to  this  note 
and  trust  deed,  but  was  his  bo<Akeeper  la 
other  business. 

(34)  By  settlement  between  the  North  Tex- 
as National  Bank  and  O^llman  on  Septem- 
ber 4,  1893,  Tillman  was  released  from  all 
personal  liability,  in  consideration  in  part 
that  the  bank  should  become  absolute  owner 
of  the  $22,500  in  collateral  vendor's  Uen 
notes,  with  the  right  to  foreclose  the  lien  on 
the  land,  etc.,  it  being  understood  by  tin' 
bank  in  this  settlement  that  IMUman  still 
held  the  other  $5,000  vendor's  Uen  note, 
whereby  it  would  be  postponed  ontU  the 
$22,600  notes  were  paid.  Weiss,  the  holder 
of  this  $5,000  note,  knew  nothing  of  Ibis 
transaction.  The  bank  did  not  notify  Till- 
man personally  of  the  sale,  because  it  did 
not  consider  him  personally  interested  in  the 
same.  The  liank  had  no  latormation  thai 
Weiss  had  purchased  said  $5,000  note  until 
Weiss  Intervened  in  tills  suit  after  the  sale 
had  been  made.  The  deed  from  the  Sontli- 
em  Distilling  Co.  to  Morey  was  made  in  or- 
der to  keep  the  property  insured,  the  Soutb- 
em  Distilling  Co.  not  having  the  means  to 
pay  premiums,  and  the  insurance  companies 
being  unwilling  to  issue  policies  to  it,  or  In 
its  name.  Morey  was  president  of  the  Nortli 
Texas  National  Bank,  pending  its  liquida- 
tion, and  acted  for  the  bank  in  tliis  tians- 
action.  There  was  no  concealment  froio 
Tillman  of  the  sale  imder  the  $10,000  mort- 
gage, but  neither  Tillman  not  Weiss  Itnew 
of  it  until  afterwards;  but  all  parties  un- 
derstood by  tlie  bank  at  the  time  to  bare 
any  interest  in  the  sale  had  actual  notice  <>f 
the  same,  and,  so  far  as  the  I)ank  tlicn  knew, 
raised  no  objections  to  the  sale.  A  day  or 
two  before  the  sale,  Hopkins  told  W.  J.  Mo- 
roney that  Wright  would  represent  him  at 
the  sale.  When  Murphy  &  Bolans  were  try- 
ing to  collect  the  hiterest  from  Tillman,  he 
referred  them  to  the  North  Texas  National 
Bank,  the  then  owner  of  the  $22,500  vendor's 
Uen  notes,  but  Tillman  was  not  notilied  of 
the  sale. 

J.  0.  Muse,  for  appellant.  Dudley  G.  Woo- 
ten, Dickson  &  Moroney,  and  T.  T.  Vander 
Hoeven,  for  appellees. 

NEILL,  J.  (after  stating  the  facts).  Und^r 
his  assignments  of  error  the  appellant  con- 
tends that  the  sale  to  him  was  valid  on  eacii 
of  the  foUowing  grounds:  "(1)  The  agree- 
ment to  extend,  having  been  made  witbont 
the  knowledge  or  consent  of  a  second  mort- 
gagee, the  North  Texas  National  Bank,  and 
to  its  substantial  and  serious  prejudice,  wa» 
void  as  to  it,  and  it  had  the  right,  as  It  did. 
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to  pay  the  holder  the  amount  of  the  note, 
take  an  asslgament  of  It,  and  Immediately 
foreclose  for  Its  own  protection.  (2)  The 
agreement  to  extend,  having  been  made  with- 
out legal  authority  of  Maud  Hopkins,  the 
minor  owner  of  the  property  in  question,  was 
void  as  to  her,  and  was  therefore  void  In  toto. 
(3)  If  S.  B.  Hopkins  had  the  right  to  make 
the  agreement  on  behal/  of  his  minor  daugh- 
ter, Maud  Hopkins,  be  had  an  equal  right  to 
waive  It;  and,  having  done  so,  and  consented 
to  the  sale,  It  cannot  be  objected  by  her,  aft- 
er the  sale,  that  It  was  premature.  (4)  The 
agreement  to  extend  was  without  considera- 
tion, and  therefore  void.  (5)  The  agreement 
to  extend  was  void  under  the  statute  of 
frauds.  (6)  The  agreement  being  executory, 
and  Hopkins  and  TUlman  having  wholly 
failed  and  refused  to  perform  the  same  in 
whole  or  In  part,  without  Just  cause  or  ex- 
cuse, the  holder  of  th«!  note,  under,  the  facts 
of  this  case,  bad  the  legal  right  to  elect  to 
treat  the  agreement  sb  abandoned,  and  as- 
sert his  rights  under  the  original  contract." 
We  will  consider  each  in  the  order  presented. 
1.  It  is  an  elementary  principle  of  equity 
that  a  subsequent  mortgagee  has  the  right 
to  discharge  the  first  mortgage  at  Its  maturi- 
ty, and  stand  in  the  place  of,  and  be  subro- 
gated to  all  the  rights  of,  the  first  mortgagee. 
This  right  is  given  for  the  purpose  of  ena- 
bling the  second  lienholder  to  protect  himself 
by  preserving  bis  security  so  far  as  he  can 
against  the  prior  incumbrance,  and  subject 
it  to  the  satisfaction  of  his  demand;  and  the 
exercise  of  the  right  is  determinable  from  the 
purpose  for  wtiich  it  Is  given.  It  cannot  be 
exercised  for  the  putiKvse  of  Injuring  or  ot>- 
talnlng  an  undue  advantage  over  either  the 
prior  mortgagor  or  mcrtgagee,  or  preventing 
them  from  dealing  with  each  other  as  they 
-choose  respecting  the  mortgage  existing  be- 
tween them,  so  long  as  they  do  not  Impair 
the  security  of  the  subsequent  mortgagee. 
The  discharge  by  the  subsequent  lienholder 
«f  a  prior  mortgage  and  the  consequent  right 
of  subrogation  has  so  often  been  successfully 
used  as  an  engine  of  destruction  to  the  rights 
of  the  mortgagor  that  he  who  avails  himaelf 
of  It  has  lost  sight  of  the  fact  that  it  was 
given  only  for  his  protection,  and  has  come 
to  l>elieve  that  It  was  given  for  the  purpose 
of  placing  the  mortgagor  in  his  power,  so 
-that  throngh  it  he  may  work  liis  ruin.  The 
-subsequent  mortgagee  is  the  master  neither 
of  the  mortgagor  nor  prior  mortgagee,  nor 
lias  he  such  antbority  or  control  over  them, 
-or  either  of  them,  that  they  needs  must  go  to 
Mm  and  supplicate  his  consent  to  exercise 
their  freedom  of  contract;  and  if.  witbont 
hla  consent,  they  have  exercised  this  free- 
•dom.  It  is  none  of  his  business,  so  long  as  he 
is  uninjured  by  It.  What  have  the  mort- 
gagors and  prior  mortgagee  in  tills  case  done 
to  Injure  the  holder  of  the  subsequent  mort- 
gage, or,  rather,  what  has  S.  B.  Ho^Ains  or 
Ills  minor  child  done?  The  North  Texas 
National  Bank,  nor  its  assignees,  ever  ob- 
v.36s.w.no.3— 33 


tatned  any  lien  upon  the  Hopkins'  half  of  the 
property.  The  subsequent  lien  held  by  it 
and  its  assignees  only  extended  to  the  half 
Interest  owned  by  Tillman.  As  to  the  In- 
terest of  Hopkins  or  his  daughter,  no  subse- 
quent lien  ever  attached.  In  taking  a  lien 
on  Tillman's  Interest  after  the  lot  had  been 
partitioned,  the  Southern  Distilling  C!ompany, 
the  North  Texas  National  Bank,  and  their  as- 
signees necessarily  recognized  the  validity  of 
the  partition,  and  knew  that  they  were  not 
subsequent  lienholders  on  the  Hopkins  tialf, 
and,  consequently,  as  to  that  Interest,  they 
had  no  right  to  discharge  the  prior  mortgage, 
and  to  stand  in  the  place  of  C.  B.  Bowling, 
the  holder  of  the  flr<$t  lien.  When  they  took 
up  the  Bowling  note  they  were,  of  course, 
subrogated  to  his  lien  on  the  entire  lot;  but 
this  did  not  charge  the  Hopkins  half  of  the 
property  with  one  dollar  of  the  money  the 
second  lien  was  glv.in  to  secure.  It  was  on- 
ly charged  with  its  pro  rata  share  of  the 
original  debt,  and  was  as  free  from  the  sub- 
sequent one,  which  was  only  a  lien  upon  the 
Tillman  property,  as  though  such  debt  had 
never  existed.  This  original  debt  had  been 
extended  by  on  arrangement  satisfactory  to 
Bowling,  Tillman,  and  Hopkins,  and  as  the 
original  lien  of  the  North  Texas  National 
Bank  did  not  cover  the  Hopkins  half  of  the 
lot  so  far  as  it  was  concerned,  it  was  a  mat- 
ter of  no  moment  to  the  bank  or  its  assignees 
whether  it  was  extended  or  not  And  as 
Jerome  C.  Kearby,  who  claims  the  sale  of 
the  Hopkins  half  to  him  was  valid,  has  alone 
appealed  from  the  Judgment,  it  Is  hardly 
necessary  to  inquire  whether  the  extension 
of  the  original  debt,  so  far  as  it  was  a  lien 
on  the  Tillman  half  of  the  property,  could  be 
made  without  the  consent  of  the  subsequent 
lienholder  or  not  But  it  is  laid  down  as  a 
general  rule  that  the  extension  of  the  time 
of  payment  of  a  mortgage  In  no  way  impairs 
the  security  as  against  subsequent  incum- 
brancers, even  if  effected  by  a  renewal  of 
the  mortgage  note.  Jones,  Mortg.  i  042; 
Bank  v.  Finch,  3  Barb.  Ch.  293.  If  this  rule 
is  correct  the  consent  of  the  subsequent  in- 
cumbrancers was  not  necessary  to  the  ex- 
tension of  the  debt  to  the  extent  of  the  lien 
on  the  part  of  the  property  allotted  to  Till- 
man. 

2.  We  cannot  agree  to  the  correctness  of 
the  proposition  that  the  agreement  to  extend 
was  made  without  the-  authority  of  Maud 
Hopkins,  and  was,  therefore,  void  as  to  her 
and  in  toto.  The  property  had  been  con- 
veyed to  her  by  her  father  as  a  gift,  with  his 
note  secured  by  the  mortgage  outstanding  as 
a  lien  upon  It  She  had  not  assumed  the 
payment  of  this  note,  nor  could  she,  being  a 
minor,  be  held  personally  liable  thereon.  It 
remained  the  personal  obligation  of  her  fia- 
ther,  and  a  ^arge  upon  the  property  she  rn- 
ceived  from  him;  and,  as  she  took  the  prop- 
erty cum  onere,  she  could  not,  being  unable 
to  discharge  the  note  herself,  object  to  her 
father's  obtaining  an  extension  of  the  time  of 
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Its  payment;  and,  If  her  consent  was  neces- 
sary, It  mlgbt  well  be.  In  the  absence  of  evi- 
dence to  the  contrary,  presumed,  tor  what 
her  father  did  was  In  her  interest  as  well  as 
his  own,  and  was  Uttended  to  preserve  the 
property  from  foreclosure  until  such  a  time 
as  he  would  be  able  to  pay  for  it,  and  thus 
secure  to  her  its  uniucumbered  ownership. 
But  as  the  mortgage  was  simply  an  Incident 
to  a  debt  which  she  did  not  owe,  the  one 
from  whom  It  was  due  conld  prolong  its  pay- 
ment whether  she  consented  to  it  or  not,  and 
such  extension  would  necessarily  carry  with 
it  the  mortgage.  The  parties  through  whom 
appellant  seeks  to  claim  the  property  had  no 
lien  or  claim  against  the  part  owned  by 
Maud  Hopkins  when  her  father  procured  the 
extension  of  the  payment  of  the  debt  which 
was  a  lien  upon  it,  and  the  appellant  wants 
this  court  to  say  now  that,  because  she  was 
a  minor,  and  could  not  contract  for  an  exten- 
sion of  the  time  hersolf,  she  cannot  avail 
herself  of  the  benefit  of  a  contract  made  in 
her  Interest  by  her  father,  and  that,  there- 
fore, her  property  must  be  taken  from  her  on 
a  sale  that  would  havr-  been  void  liad  she 
been  old  enough  to  sanction  the  contract 
made  in  her  Interest.  We  shall  say  no  such 
thing.  As  those  thrcugh  whom  appellant 
would  claim  had  no  Hen  of  any  kind  on  the 
property  when  the  debt  was  extended,  it  is 
none  of  their  business  whether  Maud  Hop- 
kins consented  to  it  or  not.  She  never  com- 
plained of  her  father's  actions,  and  if  he 
made  a  valid  contract  of  extension,  that  was 
sufficient  to  protect  her  from  the  consequen- 
ces of  the  sale  of  her  proi)erty  at  which  ap- 
pellant bought,  she  should  have  the  benefit  of 
it,  though  she  was  a  minor. 

3.  It  is  unnecessary  to  consider  the  ques- 
tion as  to  whether  one  who  has  the  right  to 
make  a  contract  for  the  lienefit  of  a  minor, 
after  he  has  made  it,  has  an  equal  right  to 
waive  it  But  we  will  say  the  proposition 
tliat  the  right  to  waive  a  contract  beneficial 
to  an  Infant  necessarily  follows  the  right  to 
make  such  contract  finds  no  support,  either 
in  principle  or  authority.  But  as  in  this 
case  the  evidence  shows  that  S.  B.  Hopkins 
never  waived  the  benefit  to  his  daughter  of 
the  contract  to  extend  the  debt  for  which 
the  property  was  sold,  nor  consented  to  its 
sale,  we  will  not  discuss  the  question  as  to 
whether  Maud  could  object  to  a  premature 
sale  of  her  property.  As  the  benefit  was  not 
waiv<>d,  she  bad  the  right  to  avail  herself  of 
It,  as  she  lias  done.  Before  considering  the 
other  three  grounds  upon  which  the  validity 
of  the  sale  is  urged,  we  will  say  that,  as  the 
conveyance  by  S.  B.  Hopkins  of  the  property 
claimed  to  be  purchased  by  appellant  to  his 
daughter  did  not  affect  the  mortgage  Hen  held 
by  Bowling  upon  It  and  as  neither  the  North 
Texas  National  Bank  nor  its  assignees  were 
the  creditors  of  Hopkins  before  the  assign- 
ment to  them  of  the  note  by  Bowling,  It  Is 
Immaterial  to  appellant  whether  or  not  such 
conveyance  was  made  by  S.  B.  Hopkins  In 


bad  fkith,  and  with  intent  to  defraud  bis 
creditors.  Only  creditors  of  a  grantor,  or 
those  whose  interest  may  in  some  way  be 
affected  by  his  conveyance,  can  inquire  into 
or  question  his  intention  or  motive  in  mak- 
ing It  Therefore  the  trial  court  did  not  err, 
as  is  complained  of  in  appellant's  fourth  as- 
signment, in  not  finding  as  a  fact  that  the 
deed  to  Maud  Hopkins  was  made  by  her 
father  in  bad  taith,  and  with  intent  to  de- 
fraud his  creditors;  nor  in  falling  to  find, 
as  is  complained  of  in  the  sixth  assignment, 
that  it  was  understood  that  tbe  deed  to 
Maud  should  be,  so  far  as  S.  B.  Hopkins 
was  concerned,  purely  formal,  and  that  he 
should  retain  the  beneficial  ownership  of  tbe 
property  notwithstanding  the  deed. 

4.  Was  the  agreement  to  extend  without 
consideration,  and  therefore  void?  It  will 
be  observed  from  the  conclusions  of  fact  that 
tbe  note  originally  bore  interest  at  the  rate 
of  7  per  cent  per  annum,  and  that  on  Fel)- 
ruary  4,  1891,  after  it  became  due,  it  was 
extended  for  two  years  from  that  date  upon 
the  agreement  of  Tillman  and  Hopkins  to 
pay  interest  at  the  rate  of  10  per  cent  per 
annum;  and,  the  interest  being  paid  up  to 
February  4,  1893,  the  terminatioD  of  the  pe- 
riod of  extension,  it  was  again  extended,  if 
at  all,  on  the  14th  of  February,  1803,  vjfM 
the  agreement  of  Tillman  and  Hopldns  t<> 
pay  interest  semiannually  at  the  rate  of  8 
per  cent,  per  annum  for  two  years  from  tliat 
date.  It  Is  this  extension  that  is  attacked 
for  want  of  consideration.  In  Benson  t. 
Phlpps.  87  Tex.  580,  29  S.  W.  1061,  the  liu 
preme  court,  speaking  through  Chief  Justice 
Gaines,  says:  "In  case  of  a  debt  which 
bears  interest  either  by  convention  or  opera- 
tion of  law,  when  an  extension  for  a  definitf 
period  is  agreed  upon  by  the  parties  thereto 
the  contract  is  that  the  creditor  will  forbear 
suit  daring  the  time  of  the  extension,  and 
the  debtor  foregoes  his  right  to  pay  the  debt 
before  the  end  of  the  time.  The  latter  se- 
cures the  benefit  of  the  forbearance;  the 
former  secures  an  Interest-bearing  hivest- 
ment  for  a  definite  period  of  time.  One  glres 
up  his  right  to  sue  for  a  period  in  considera- 
tion of  a  promise  to  pay  Interest  during  the 
whole  of  tbe  time;  the  other  reUnquisbes 
his  right  to  pay  during  the  same  period  in 
consideration  of  the  promise  of  forbearance. 
To  question  why  this  Is  not  a  contract,  we 
think  no  satisfactory  answer  can  tie  gK'en. 
It  seems  to  us  it  would  be  a  binding  contract, 
even  if  the  agreement  was  that  the  debt 
should  be  extended  at  a  reduced  rate  of  in- 
terest" And  in  distinguishing  this  case 
from  Abstract  Co.  v.  Bahn  (Tex.  Sup.)  30  !v 
W.  430,  in  his  opinion  in  the  latter  case  be 
says:  "In  Benson  v.  Phlpps  the  principal 
maker  of  the  note  and  the  payee  agreed  up- 
on an  extension  for  12  months,  from  wbirli 
tbe  promise  was  Implied  on  part  of  the  for- 
mer not  to  sue,  and  upon  the  latter  not  to 
pay,  within  the  stipulated  time.  The  prom- 
ise of  tbe  debtor  to  forego  his  right  to  par 
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at  any  time  after  the  note  was  originally  due 
secured  to  the  creditor  the  absolute  right  to 
secure  the  Interest  for  the  entire  time  of  the 
extension,  and  continued  the  consideration 
for  the  creditor's  promise."  The  soundness 
of  the  principles  expressed  In  the  above  quo- 
tations coald  not,  perhaps,  be  better  Illus- 
trated than  by  the  case  under  consideration. 
After  the  expiration  of  the  flrst  period  of  ex- 
tension, Bowling,  the  holder  of  the  note,  de- 
sires to  have  it  again  extended  on  the  same 
terms  as  before.  The  payees,  Tillman  and 
Hopkins,  are  unwilling  to  consent  to  an  ex- 
tension on  the  same  terms,  but  are  willing 
for  It  to  be  extended  for  two  years,  upon  the 
terms  finally  agreed  upon.  It  is  to  be  pre- 
sumed that  these  parties  understood  their 
own  business,  and  can  manage  their  own 
affairs,  and  are  competent  to  judge  and  pass 
upon  what,  as  between  themselves,  wUl  be  a 
sufficient  consideration  to  support  an  agree- 
ment If  Bowling,  deeming  his  debt  secure, 
preferred  interest  on  It  for  two  years  at  7 
per  cent,  per  annum  to  the  payment  of  his 
money  when  due,  and  Tillman  and  Hopkins 
preferred  to  pay  such  interest  for  that  pe- 
riod to  paying  the  debt  at  Its  maturity,  and 
they  all  came  to  an  agreement  expressive  of 
their  wishes,  no  one,  not  even  themselves, 
has  a  right  to  question  the  sufficiency  of  the 
consideration  upon  which  the  agreement  was 
founded.  To  say  that  such  an  agreement  is 
without  consideration  would  be  to  bold  that 
when  one's  debt  is  due,  though  he  may  pre- 
fer and  deem  it  to  his  best  Interest  to  ex- 
tend It  upon  an  agreement  of  his  debtor  to 
pay  a  stipulated  Interest,  he  must  take  his 
money,  which  be  may  have  no  Immediate  use 
for,  and  risk  lending  It  upon  security  as  good 
as  be  has,  and  for  interest  equal  to  what 
his  debtor  is  willing  to  pay;  and,  though 
the  debtor  can  better  afford  to  pay  Interest 
that  his  creditor  Is  perfectly  willing  to  take 
than  to  raise  money  to  pay  the  matured 
debt,  he  must  get  the  money  at  any  sacrifice, 
and  discharge  an  obligation  his  creditor  is 
perfectly  willing  to  prolong,  and  thus,  witli- 
out  rhyme  or  reason,  deprive  parties  of  sub- 
stantial rights,  and  prevent  them  from  con- 
ducting their  business  as  they  choose.  The 
agreement  to  extend  was  supported  by  a 
sufficient  consideration. 

5.  Is  this  agreement  void  under  the  statute 
of  frauds?  As  the  agreement  of  extension 
could  not  be  performed  within  the  space  of 
a  year  from  the  time  it  was  made,  we  think 
the  statute  requires  a  memorandum  of  it  to 
be  in  writing,  and  signed  by  the  party  char- 
ged therewith.  In  order  to  make  it  effective. 
Rev.  St  1879,  §  2464.  Reed,  St  Frauds,  § 
190;  Grace  v.  Lynch,  80  Wis.  166,  49  N.  W. 
751.  Without  reiterating  the  facts  found  In 
the  twelfth  conclusion,  we  think  that  a  ref- 
erence to  them  will  show  sufficient  memoran- 
da In  writing,  signed  by  the  parties  charged 
with  the  agreement  of  extension,  to  relieve 
It  of  the  statute  of  frauds.  The  statute 
does  not  require  the  writing  to  be  signed  by 


both  parties,  but  only  the  party  charged 
therewith.  A  letter  may  be  a  sufficient 
writing  to  comply  with  the  statute,  so  that  It 
contain  enough  to  show  a  valid  agreement, 
and  that  It  was  concluded,  and  not  a  mere 
offer  or  treaty,  or  an  agreement  with  condi- 
tions annexed.  Fertilizer  Co.  v.  Logan  (Ala.) 
12  South.  712.  It  is  held  in  this  state  that 
when  one  party  to  a  written  contract  signs, 
and  the  other  accepts  it  without  signing,  the 
one  falling  to  sign  Is  bound  thereby,  and  is 
entitled  to  Its  benefits,  the  same  as  if  he  had 
signed.  Martin  v.  Roberts,  57  Tex.  568; 
CampbeU  v.  McFadln.  71  Tex.  31,  9  S.  W. 
138.  Murphy  &  Bolans,  the  agents  of  Bow- 
ling, the  holder  of  note,  received  from  Till- 
man and  Hopkins  $250  for  negotiating  the 
extension.  The  negotiation  was  by  letters 
written  by  such  agents  to  their  princi];>al, 
and  by  him  to  them,  and  shows  folly  the 
terms  of  the  agreement  of  extension.  Mur- 
phy &  Bolanz  were  authorized  by  Tillman 
and  Hopkins  to  negotiate  the  extension 
aKreed  upon,  as  Is  evidenced  by  their  paying 
them  for  such  services. 

6.  The  proposition  here  contended  for  is 
that,  the  agreement  being  executory,  and 
Tillman  and  Hopkins  having  wholly  failed 
and  refused  to  perform  it,  either  In  whole 
or  In  part,  without  Just  cause  or  excuse,  the 
holder  of  the  note  had  the  right  to  treat 
the  agreement  as  abandoned,  and  assert  bis 
rights  under  the  original  contract.  This 
proposition  assumes  as  a  matter  of  fact  that 
Tillman  and  Hopkins  failed  and  refused  to 
perform  their  part  of  the  agreement  with- 
out just  cause  or  excuse.  Is  such  assump- 
tion warranted  by  the  evidence  In  the  rec- 
ord? The  first  Installment  of  interest  un- 
der the  extension  fell  due  August  4,  1893. 
The  North  Texas  National  Bank  then  held 
the  Southern  Distilling  Company's  notes  to 
Tillman,  which  were  Indorsed  by  him,  for 
$22,500,  and  were  a  lien  on  Tillman's  half 
of  the  lot  The  Southern  Distilling  Com- 
pany and  Tillman  were  Insolvent,  the  latter 
so  Involved  that  he  was  unable  to  meet  his 
part  of  the  Interest  then  due  on  the  extended 
note.  Hopkins  was  then  ready  and  willing 
to  pay  his  part  of  the  Interest,  and  tried  to 
do  so  through  the  American  Bank  at  Dallas, 
and  so  Informed  Bowling  by  letter,  and  ten- 
dered the  money  at  the  bank,  but  the  holder 
of  the  note  was  not  willing  to  accept  it  with- 
out the  other  part  being  provided  for.  Un- 
der these  facts,  was  It  not  as  much  the  duty 
of  the  North  Texas  National  Bank  to  pro- 
vide for  the  payment  of  Tillman's  part  of 
the  Interest  as  It  was  Hopkins'?  The  bank, 
under  these  facts,  was  practically  the  owner 
of  Tillman's  half  of  the  property.  On  Sep- 
tember 6th— just  31  days  after  the  interest 
Installment  became  due— a  deed  to  the  proper- 
ty was  In  fact  made  by  Tillman  conveying  the 
property  to  the  president  of  the  bank  for  Its 
use.  Up  to  this  time  Hopkins  was  ready,  willing, 
and  anxious  to  perform  his  part  of  the  agree- 
ment, and  there  had  been  no  election  by  Bow- 
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Ung  to  rescind  the  contract  on  account  of  its 
nonperformance  by  the  other  parties.  He  still 
held  the  note,  and  was  willing  to  abide  by  his 
part  of  the  contract  if  the  other  parties  would 
carry  out  theirs.  The  North  Texas  National 
Bank  was  standing  In  TlUman's  shoes,  holding 
the  proi>erty  subject  to  his  contract  of  exten- 
sion; and.  Instead  of  joining  with  Hopkins,  as 
It  was  its  duty  in  good  conscience  to  do.  In 
the  payment  of  tbe  installment  of  interest,  It 
concluded  that  the  shoes  of  Bowling  would  fit 
it  better  than  Tillman's,  and  In  October,  1893, 
attempted  to  put  them  on  by  Iiecoming  the 
holder  of  the  original  |10,000  note  before  held 
by  C.  B.  Bowling.  Now  it  elects,  as  Bowling 
had  never  done,  to  rescind  a  contract  which  it 
was  its  duty  in  part  to  perform,  and  says  to 
him  who  was  anxious  to  perform  his  part  of 
the  agreement,  "Ton  shall  not  enjoy  its  bene- 
fits, but  that  whldi  thou  bast,  as  well  as  that 
which  thou  hast  not,  shall  be  taken  from 
yon."  This  is  not  right  Thus  it  is  seen  that 
the  assumption  of  fact  embodied  in  the  propo- 
sition is  not  warranted  by  the  evidence,  and 
tlie  part  of  the  propoflltion  asserted  as  law,  in 
the  absence  of  the  assumed  facts,  has  nothing 
to  rest  upon.  It  therefore  becomes  unneces- 
sary for  us  to  give  it  further  consideration. 
When  the  time  of  payment  of  a  mortgage  Is 
■extended,  the  right  to  foreclose  is  suspended 
4mtll  the  expiration  <rf  the  extended  time,  and 
(the  extension  has  the  eflTect  in  equity  of  modl- 
ifying  the  original  condition  of  tbe  mortgage 
ito  the  same  extent  as  if  the  time  of  the  new 
agreement  was  Incorporated  In  the  condition. 
Jones,  Mortg.  }  1190;  Insurance  Co.  v.  Bon- 
nell,  35  Ohio  St  365.  The  sale  being  prema- 
ture, the  trial  court  did  not  eir  fti  vacating  It 
and  In  enjoining  tibe  execution  and  delivery 
by  tbe  tnistee  of  the  deed  to  appellant  Its 
Judgment  Is  therefore  affirmed. 


TEXAS  &  P.  BY.  CO.  v.  CAPLBS.i 
^Coort  of  CItU  Appeals  of  Texas.     May  27, 

18U6.) 
flBitovAi>  or  Cjlitsis — Fbdibal  QosaTioN— Harv- 

1.E8S   ERRnR. 

1.  A  cause  cannot  l>e  removed  from  a  state 
to  a  federal  court  on  the  ground  that  it  is  one 
arising  under  the  federal  constitution  or  laws, 
anless  the  fact  is  shown  by  the  complaint. 

2.  Where  the  fact  that  the  action  is  one 
arising  under  the  federal  constitution  or  laws 
is  not  shown  by  the  complaint,  it  cannot  be  sup- 
plied by  the  petition  for  removal,  or  by  amend- 
ment of  the  complaint  after  removal. 

3.  Id  an  action  against  a  railroad  company 
for  damages  to  the  fee  of  abutting  property  by 
-ci-nstruction  of  its  road  along  a  public  street, 
and  by  its  ose  of  tbe  street  for  losing  and  un- 
loading cars,  a  refusal  to  strike  allegations  as 
to  damages  by  such  use,  to  which  limitations 
were  pleaded,  if  error,  was  harmless,  where  the 
jury  were  instrnctcd  to  disregard  altogether 
tkia  claim  for  damage*. 

Appeal  from  district  court  EI  Paso  comity; 
O.  N.  Buckler,  Judge. 


1  Rehearing  denied. 


Action  by  William  Caples  against  tbe  Tex- 
as &  Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Peyton  P.  Edwards,  for  appellant  W.  M. 
Caldwell  and  Millard  Patterson,  for  appellee. 

FLY,  J.  It  was  alleged  in  the  petition  that 
the  railway  company  had  damaged  appellw 
by  constructing  and  maintaining  a  railroad 
track  along  First  street  in  the  city  of  £1 
Paso,  upon  which  appellee  owned  and  pos- 
sessed in  fee  a  lot  of  land  having  a  front  of 
120  feet  on  the  south  side  of  said  street;  that 
appellant  operated  its  engines  and  cars  on 
said  track,  and  the  building  and  operating  of 
the  road  had  greatly  damaged  appellee,  who 
prayed  for  $1,500  permanent  damages  to  the 
land,  and  51,000  actual  and  $3,000  vindicUve 
damages.  And  there  was  also  a  prayer  for 
an  injunction  to  prevent  appellant  from  im- 
loading  and  loading  Its  cars  on  said  street, 
and  using  the  same  as  a  place  of  deposit 
Appellant  asked  for  and  obtained  an  order 
removing  the  cause  from  the  state  court  to 
the  circuit  court  of  the  United  States  on  the 
ground  that  the  railway  company  was  incor- 
porated by  an  act  of  congress,  and  the  cause 
of  action  was  for  more  than  $2,000,  and  that 
it  was  a  suit  arising  under  the  laws  of  the 
United  States.  In  the  circuit  court,  appellee 
filed  an  amended  petition,  in  which  vindic- 
tive damages  were  laid  at  $2,000,  and  the 
prayer  for  injunction  was  abandoned.  A 
motion  to  remand  to  tbe  state  cpurt  for  want 
of  jurisdiction  In  the  federal  court  was  made 
by  appellee,  and  was  granted.  The  trial  in 
tbe  state  court  resulted  In  a  verdict  and  jud;;- 
ment  for  appellee  for  $oOO.  We  conclnde 
that  the  facts  show  that  the  baflding  and 
manner  of  operation  of  appellant's  road  on 
First  street,  in  EI  Paso,  permanently  dam- 
aged the  land  of  appellee  on  that  street  in 
the  sum  of  $500.  Appellee  had  his  residence 
abutting  on  First  street.  In  close  ppoximlty 
to  the  railroad  track. 

The  first,  second,  and  sixth  assignments  of 
error  bring  in  review  the  action  of  the  dis- 
trict court  In  overruling  a  demnrrer  to  its 
jurisdiction.  In  refusing  to  hear  evidence  on 
the  merits  of  the  plea  to  the  JurisdictioD. 
and  for  the  reason  that  tbe  cause  arose  undtr 
the  laws  of  the  United  States.  There  is  n<> 
allegation  in  the  stateu>cnt  of  the  claim  of  ap- 
pellee that  indicates  that  it  arose  under  tbe 
constitution  or  hiws  of  the  United  States, 
and  Mr.  Justice  Maxey,  In  his  opinion  {*'•' 
Fed.  9)  remanding  the  cause  to  tbe  state 
court,  held,  correctly,  that  the  want  of  sorb 
statement  in  the  petition  of  appellee  eonhi 
not  be  supplied  by  the  petition  for  removal. 
or  in  the  subsequent  pleadings  in  the  case. 
and  the  federal  cotnt  had  no  Jurisdiction: 
and  his  opinion  is  sustained  by  ample  aa- 
thority.  Railway  Co.  t.  Hlghtower  (Tei. 
Civ.  App.)  33  S.  W.  541;  Cable  Co.  v.  Ala- 
bama, 155  V.  S.  487,  13  Sop.  Ct  192;  Tennes- 
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see  T.  Union  &  Plantera'  Bant:,  152  U.  8. 
461,  14  Sup.  Ct  654;  Chappell  v.  Waterworth, 
155  D.  S.  102,  15  Sup.  Ot.  34;  Land  C!o.  t. 
Brown,  155  U.  S.  488, 15  Sup.  Ct  357.  It  fol- 
lows that  the  cause  should  not  have  been 
transferred  to  the  circuit  court  of  the  United 
States,  and  it  was  properly  remanded  by  the 
federal  court  for  trial,  and  the  assignments 
of  error  are  not  well  tatcen.  In  this  connec- 
tion we  call  attention  to  the  opinion  of  Chief 
Justice  James,  rendered  In  case  of  Talbott 
&  Sons  y.  Planters'  Oil  Co.  (Tex.  Civ.  App.) 
33  S.  W.  745. 

We  cannot  see  any  force  In  the  third, 
fourth,  and  fifth  assignments  of  error,  or 
the  propositions  thereunder,  which  complain 
of  a  refusal  on  the  part  of  the  court  to  strike 
out  the  allegations  as  to  appellant's  using 
the  street  as  a  place  for  loading  and  unload- 
ing and  deposit  of  cars,— A  claim  which  It 
was  pleaded  was  baned  by  limitation.  If 
this  action  was  error  on  the  part  of  the  court, 
no  Injury  could  have  resulted  thereby  to  ap- 
pellant, for  the  reason  that  the  court  instruct- 
ed the  jury  that  the  claim  for  damage  on  this 
ground  was  not  to  be  considered  by  them, 
and  the  damage  was  expressly  restricted  to 
that  claimed  for  permanent  Injury  to  the  real 
estate  by  the  construction  and  ox>eration  of 
the  road.  The  damage  for  using  the  street 
for  a  place  of  deposit,  and  for  loading  and 
unloading  cars,  was  a  separate  item,  and  the 
Jury  were  told  not  to  consider  the  item.  The 
manner  of  using  the  street  was  fully  set  up 
in  other  parts  of  the  petition.  We  have  con- 
sidered all  the  assignments  of  error,  and, 
finding  no  error  of  which  appellant  is  in  a 
position  to  complain,  the  judgment  is  af- 
firmed. 


McCOWN  T.  McCAFFBBTT. 

(Court  of  CSlril  Appeals  of  Texas.     June  13, 
1896.) 

Tkespass  to  Trt  Title— Limitations— Impkotb- 

MENTa. 

1.  PlaintifE  purchased  school  lands  of  the 
state,  under  Acts  1883,  p.  85,  c.  88.  On  his 
failure  to  pay  interegt  for  the  year  1885,  the 
land  board  forfeited  the  land,  after  their  power 
to  do  80,  under  Act  1883,  for  such  failure,  had 
been  talcen  away  by  Act  Feb.  23,  1885  (Acts 
1885,  p.  18).  Thereafter  defendant  made  ap- 
plication for  purchase  of  the  land,  under  Acts 
1887,  p.  83,  c.  99,  complied  with  all  the  re- 
quirements of  the  act,  and  the  land  was  regu- 
larly awarded  to  him,  and  he  filed  his  proof  of 
three  years'  occupancy.  The  power  given  by 
Act  1887,  I  11,  to  declare  forfeitures  of  pur- 
chases under  that  act,  was,  by  provision  of  sec- 
tion 25,  not  to  affect  rights  of  purchasers  under 
former  laws.  Held,  that  defendant  had  nei- 
ther title,  nor  color  of  title,  within  the  three- 
years  statute  of  limitations. 

2.  Defendant  in  trespass  to  try  titie  is  not 
entitled  to  recover  for  improvements  on  mere 
proof  of  value  of  improvements  made;  there 
having  bet-n  no  evidence  of  the  value  of  the 
land  with  and  without  the  improvements,  find- 
ings as  to  which  are  required  by  Sayles'  Civ. 
St  art  4814. 


Appeal  from  district  court,  Jones  county; 
Ed   J.  Hamner,  Judge. 

Action  by  C.  B.  McCafferty  against  W.  O. 
McCown.  Judgment  for  plalnticr.  Defend- 
ant appeals.    Affirmed. 

A.  M.  Craig  and  C.  C.  Terrell,  for  appellant 
Klrby  &  Klrby,  for  appellee. 

STEPHENS,  J.  Appellee  brought  this  ac- 
tion  of  trespass  to  try  titie  to  recover  320 
acres  of  school  land  in  Jones  county.  Appel- 
lant's defense  was  not  guilty,  limitation  of 
three  years,  and  claim  for  the  value  of  im- 
provements.  The  cotut  not  only  gave  appel- 
lee a  judgment  for  the  land,  but  denied  ap- 
pellant any  recovery  for  the  value  of  his  im- 
provements. This  judgment  rests  upon  the 
following  agreed  statement  of  facts:  "(1) 
Plalntlfr,  C.  B.  McCafferty,  purchased  the 
land  In  controversy  under  Acts  1883,  p.  SS,  c 
8S;  and,  in  the  sale  by  the  state  to  plaintiff, 
all  requirements  of  law  and  the  resolutions  of 
the  land  board  were  fully  complied  with,  the 
award  of  said  land  to  plaintiff  having  been 
made  January  3, 1894.  Plaintiff  made  but  one 
payment  on  said  purchase.  (2)  Plaintiff  failed 
to  pay  the  interest  on  said  land  for  the  year 
1885,  and  said  land  was,  on  account  of  said 
failure,  declared  forfeited  by  the  land  board 
of  the  state  of  Texas.  (3)  After  said  land 
had  been  declared  forfeited,  the  defendant, 
W.  C.  McCown,  properly  made  application  to 
purchase  the  N.  W.  %  of  section  10,  B.  B.  B. 
&  C.  R.  R.  Co.  lands  (the  land  In  controversy 
herein),  under  Acts  of  1887,  p.  S3,  c.  99,  com- 
piled with  all  requirements  of  said  act  of  1887, 
and  on  April  16,  1888,  said  N.  W.  V4  of  said 
section  10  was  regularly  awarded  to  defend- 
ant, W.  C.  McCown;  and  on  August  6,  1891, 
W.  C.  McCown  filed  in  the  general  land  office 
his  proof  of  three  years'  occupancy  of  8ai4 
land.  (4)  Defendant,  W.  O.  McCown,  took 
possession  of  said  land  on  December  6,  1887, 
inclosed  same  more  tban  tbree  years  before 
August  6,  1894,  and  has  continuously  remain- 
ed in  possession  to  the  date  of  trial  hereof. 
(5)  Defendant,  W.  C.  McCown,  has  made  im- 
provements on  said  land  as  follows: 

90  acres  grubbed  and  put  in  cultivation. .  ^400 

Built  2  miles  of  fence  of  wire  and  posts. .  100 

Built  dwelling  house  of  4  rooms 250 

Built  cistern   50 

Built  stock  sheds 50 

Planted  2  acres  in  orchard 00 

Put  in  water  tank 25 

Total  value  of  improvements $035 

—All  of  which  said  Improvements  were  made 
more  than  one  year  before  the  commence- 
ment of  this  suit  (6)  The  record  of  classifi- 
cation and  sale  of  public  lands  kept  by  the 
coimty  clerk  of  Jones  county,  Texas,  shows 
that  the  land  in  controversy  was  sold  to  W. 
C.  McCown,  defendant,  on  April  14,  1888." 
It  Is  clear  that  the  land  board  had  no  pow< 
er  to  declare  a  forfeiture  of  a  purchase  of 
school  land  for  nonpayment  of  Interest,  under 
the  act  of  1883,  after  February  23,  1885,  when 
the  act  to  prevent  such  forfeitures  was  ap- 
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proved.  Acts  1883,  p.  18;  Stock  Co.  ▼.  Mc- 
carty, 85  Tex.  412,  21  S.  W.  598.  And  it 
seems  tbat  the  i)ower  conferred  by  the  act  of 
1887  on  the  land  commissioner  to  declare  for- 
feitures of  purcliases  made  under  that  act  (as 
provided  In  section  11)  was  not  to  affect  (as 
provided  in  section  25)  the  rights  of  pur- 
clutsers  under  former  laws.  Acts  1887,  p.  83. 
The  dictum  in  Anderson  v.  Banl^,  8G  Tex.  618, 
28  S.  W.  344,  seems  to  have  overlool^ed  sec- 
tion 25  of  that  act. 

Limitation  was  no  defense,  because  appel- 
lant had  neither  title,  nor  color  of  title,  as  de- 
fined in  the  three-years  statute.  Sayles'  Civ. 
St.  arts.  3101,  3192;  Buford  v.  Bostlck,  58 
Tex.  63.  Nor  did  appellant  go  far  enough  in 
the  proof  to  entitle  him  to  recover  the  value 
of  his  improvements,  in  that  no  evidence  was 
offered  of  the  value  of  the  land  with  or  with- 
out the  improvements.  Sayles'  Civ.  St  art. 
4814;   Thomas  v.  Quarles,  64  Tex.  491. 

These  conclusions  overrule  all  the  assign- 
ments of  error  and  every  proposition  submit- 
ted In  appellant's  brief.  Affirmance  of  the 
Judgment  must  therefore  be  entered,  though 
it  is  done  reluctantly,  as  the  record  suggests 
a  better  case  for  appellant  than  it  really  con- 
tains. 


CITT  OP   COVINGTON   v.  McKENNA. 


(Court  of  Appeals  of  Kentucky. 
1896.) 


June  19, 


Mdnioipai,  Corpoeations— Stbbbt  Impeovembnts 

—Bonds— IKCEBASE  OT  ISDEBTSDNBaS— 
A.S8EMT   OF    VOTEHS. 

St.  1894,  t  3096,  authorizes  cities  of  the 
second  class  to  improve  streets  at  the  expense 
of  abutting  property  holders,  on  petition.  Sec- 
tion 3101  provides  that  such  improvement  may 
be  paid  for  in  cash,  or  in  10  annual  payments, 
and  that  to  provide  for  the  immediate  payment 
of  the  cost  assessed  against  those  wno  elect 
to  pay  on  the  10-year  plan,  the  city  is  authoriz- 
ed to  borrow  money  and  issue  bonds  therefor, 
'^pledging  the  faith  and  credit  of  the  city  for 
the  payment  of  the  principal  and  interest  there- 
of." It  also  provides  that  the  bond  issue  is  to 
be  "in  anticipation  of  the  collection  of  a  special 
assessment  for  such  improvement  *  *  • 
from  such  property  holders."  Const.  {  157, 
prohibits  any  city  from  becoming  indebted  to  an 
amount  exceeding  In  any  year  the  income  and 
revenue  provided  for  such  year,  without  the 
assent  of  two-thirds  of  the  voters  thereof, 
voting  at  an  election  to  be  held  for  that  pur- 
pose. Held,  that  bonds  issued  for  the  cost  of  a 
street  improvement  under  section  3101,  would 
create  a  present  indebtedness  to  that  amount, 
and,  being  an  appropriation  of  the  income  of 
future  years  to  an  amount  exceeding  the  in- 
come provided  for  the  year  in  which  they 
might  be  issued,  were  within  the  meaning  of 
Const.  {  157,  and  must  therefore  be  submitted 
to  a  vote  of  the  people. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  officially  reported." 

Controversy  between  the  city  of  Covington 
and  John  McKenna,  submitted  by  agreement 
for  the  decision  of  the  question  involved. 
From  a  judgment  in  favor  of  McKenna,  the 
dty   appeals.    Reversed. 


W.  McD.  Sbaw,  for  appellant.  O.  B.  Sim- 
rail,  for  appellee. 

DU  BELLE,  J.  This  is  an  agreed  submis- 
sion of  a  question  for  decision.  By  section 
158  of  the  constitution,  It  is  provided,  that 
cities  of  the  second  class,  to  wnlch  appellant 
belongs,  shall  .not  be  permitted  to.  incur  In- 
debtedness to  an  amount,  including  the  then 
existing  indebtednesb,  in  the  aggregate  ex- 
ceeding 10  per  centum  on  the  value  of  the 
taxable  property  therein,  to  be  estimated  by 
the  assessment  next  before  the  last  assess- 
ment previous  to  the  incurring  of  the  Indebt* 
edness.  After  providing  for  Indebtedness 
aathoilzed  by  laws  in  force  prior  to  the 
adoption  of  the  constitution,  and  for  the  com- 
pletion of  public  improvements  undertaken 
prior  thereto,  this  section  further  provides 
that  if,  on  the  adoption  of  the  constitution, 
the  aggregate  indebtedness  of  the  munici- 
pality, including  that  which  it  is  authoriaed 
to  contract,  shall  exceed  the  prescribed  limit, 
then  it  shall  not  be  permitted  to  increase  its 
Indebtedness,  In  an  amount  exceeding  2  per 
cent,  in  the  aggregate  upon  the  value  of  the 
taxable  property  therein,  until  the  aggregate 
of  its  hidebtedness  shall  have  been  reduced 
below  the  limit  fixed,  and  thereafter  it  shall 
not  exceed  the  limit  except  in  case  of  emer- 
gency. By  section  3096,  St.  Ky.,  cities  of 
the  second  class  are  authorized  to  improve 
streets  by  original  construction  of  the  abut- 
ting property  holders,  upon  the  petition  of  the 
holders  of  a  given  proportion  of  such  pn^ 
erty,  and  by  section  3101  such  Improvement 
may  be  paid  .for  on  the  10-year  plan,  the 
owner  of  the  abutting  property  having  the 
option  to  pay  in  cash  or  in  10  annual  pay- 
ments. To  provide  for  the  immediate  pay- 
ment of  the  cost  of  the  proportion  Improve- 
ment assessed  against  those  property  hold- 
ers who  elect  to  pay  on  the  10-year  plan,  the 
city  is  authorized  to  borrow  the  money,  and 
issue  bonds  therefor,  "pledging  the  faith  and 
credit  of  the  city  for  the  payment  of  the 
principal  and  interest  thereof,"  the  bonds  to 
be  in  10  series,  maturing  annually  through 
the  10-year  period.  It  is  provided  that  the 
bond  issue  thus  authorized  is  to  be  "in  an- 
ticipation of  the  collection  of  a  special  tax 
or  assessment  for  such  Improvement  or  re- 
improvement  from  such  property  holders." 
that  the  property  shall  be  In  lieu  of  the  as- 
sessment until  it  is  paid,  and,  In  the  suc- 
ceeding section,  that  no  local  assessment  for 
street  improvement  shall  exceed  one-half  of 
the  value  of  the  property  assessed.  Under 
these  statutory  provtsiona  an  ordinance  was 
passed  providing  for  the  Issue  and  sale  of 
bonds  of  the  city,  and  providing  a  fund  for 
the  payment  of  the  Improvement  of  Seven- 
tieth street  with  orlck  pavement  By  the 
agreed  statement  of  facts  it  appears  tliat  all 
the  statutory  prerequisites  to  the  l>ond  issue 
had  been  regularly  pe-^ormed,  by  the  petition 
of  the  property  owners,  the  passage  of  the 
ordinance  in  accorda,^ce  with  the  charter  pro- 
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risions,  adTertisement  for  bids,  contract  for 
cbe  Improyeiuent,  etc.  It  further  appears 
that  no  general  tax  levy  will  be  necessary  to 
pay  the  bonds.  If  Issued,  but  that  they  will 
be  paid  by  the  tax  levied  and  assessed  upon 
the  property  abutting  on  the  improvement; 
tiHt  at  the  time  of  the  adoption  of  the  pres- 
ent constitutiou  the  debt  of  the  city  was 
U  per  cent  of  the  assessed  value  of  the 
property  therein,  and  has  never  since  that 
adoption  reached  2  per  cent,  of  the  assessed 
Taiue.  in  addition  to  the  percentage  which 
existed  at  the  time  of  the  adoption,  or  of  any 
mbeequent  valuation  thereof.  The  assessed 
value  of  property  in  the  city  In  1891,  when 
the  constitution  was  adopted,  was  $17,470,- 
litw.aiid  the  city  debt  was  $2,444,300,  or  about 
14  per  cent,  of  the  assessed  value.  An  addition 
of  2  pex  cent,  or  $349,419.30,  would  make  a 
total  of  $2,793,719.30,  the  maximum  which 
tbe  dty  can  incur  until  the  assessed  value 
sliall  so  Increase  that  10  per  cent  of  it  will  be 
greater  than  Its  indebtedness.  It  Is  agreed 
that  the  debt  of  the  city  has  never  reached 
that  figure,  though  th€  assessment  has  in- 
creased in  amount.  Upon  thl»  state  of  facts 
the  court  below  held  (1)  that  section  158  of 
the  constitution  does  not  prevent  the  Issue  of 
the  $e,000  of  bonds  provided  for  by  tbe 
ordinance,  and  In  this  conclusion  we  concur; 
and  (2)  that  neither  section  157  of  the  constitu- 
licai  nor  section  3073  of  the  Kentucky  Statutes 
required  the  assent  of  two-thirds  of  the  voters 
of  the  city  before  the  bonds  could  be  Issued. 
The  latter  conclusion  was  reached  upon  the  the- 
ory that  "the  amount  of  the  debt  Incurred  and 
maturing  each  year  will  be  met  by  the  special 
tax.  and  will  not  exceed  the  city  income  or  rev- 
enue provided  for  that  year,"  and  that  there- 
fore tbe  assent  of  two-thirds  of  the  voters  is 
oat  required  by  section  157  of  the  constitution. 
Section  3070,  St  Ky.,  permits  the  additional 
2  per  centum  Indebtedness  allowed  by  the 
constitution  (section  158)  to  cities  of  the  sec- 
ond class  which  had  already  a  10  per  centum 
debt  at  the  adoption  of  the  constitution,  pro- 
vided the  assent  of  two-thirds  of  the  voters 
Toting  at  an  election,  etc.,  be  obtained.  It 
provides,  further,  for  the  issue  of  bonds  for 
soch  increased  indebtedness,  and  for  the 
levy  of  an  annual  tax  to  pay  the  interest  and 
rreate  a  sinldng  fund  for  the  payment  of 
the  principal;  and  tbe  tax  thus  provided  for 
Is  evidently  a  general  one,  to  be  levied  on  all 
the  taxable  property  of  the  city.  It  is  very 
plausibly  argued  that,  as  this  section  pro- 
rides  for  a  general  indebtedness  which  will 
be  a  charge  upon  all  the  taxable  property  of 
tbe  city,  it  can  have  uo  application  to  the 
nieet-improvement  bonds  provided  for  by 
section  3101,  which  are  intended  to  be  paid 
oat  of  the  sums  realized  from  the  assessment 
upon  ttie  abutting  property.  It  is  unneces- 
sary, however,  to  pass  upon  this  question. 

Tlie  main  question  remaining  is  whether, 
under  section  157  of  the  constitution,  the  Is- 
me  of  the  bonds  in  question  will  cause  the 
dty  to  become   Indebted  to  sn  amoimt  ex- 


ceeding in  any  year  the  income  and  revenue 
provided  for  such  year.  It  is  claimed  for  the 
appellee  that  the  amount  of  the  debt  Incurred 
and  maturing  each  year  will  be  met  by  the 
special  tax,  and  wUl  not  exceed  the  city  in- 
come provided  for  that  year.  This  is  clearly 
erroneous.  If  it  is  a  debt  of  the  city,  it  is  in- 
curred in  the  year  in  which  the  bonds  are  is- 
sued, though  It  does  not  then  mature.  It  is 
an  anticipation  of  the  income  of  futiure  years. 
In  Beard  v.  City  of  Hopklnsville,  24  S.  W. 
872,  which,  with  extensive  annotation,  is  giv- 
en in  23  I^awy.  Rep.  Ann.  403,  this  court  held 
that  a  contract  by  a  city  to  pay  an  annual 
rental  for  the  use  of  water  hydrants  and  elec- 
tric lights  is  a  contracting  of  indebtedness, 
within  the  meaning  of  section  158  of  tbe  con- 
stitution. But  It  is  contended  that,  because 
the  bonds  are  to  be  paid  out  of  the  assess- 
ments, which  are  a  Hen  upon  the  property 
abutting  on  the  Improvement,  they  are  there- 
fore not  an  indebtedness  of  tbe  city,  and  that, 
as  the  obligation  is  a  current  one,  to  be  paid 
out  of  the  current  revenue  of  each  year  as  the 
installments  fall  due,  such  disposition  and 
appropriation  of  future  revenue  to  meet  and 
discharge  an  obligation  which  is  but  a  con- 
tingent one,  and  is  to  mature  in  the  future  at 
the  time  at  which  the  provision  is  made  to 
meet  it,  is  not  the  creation  of  an  indebted- 
ness, within  the  meaning  of  the  constitution. 
It  must  be  remembered  that  the  statute  un- 
der consideration  (section  3101),  while  it  pro- 
vides for  a  special  assessment  to  meet  the 
bonds,  provides,  also,  for  "pledging  the  faith 
and  credit  of  the  city  for  the  payment  of  the 
principal  and  interest  thereor';  and,  though  it 
is  required,  in  section  3102,  that  no  local  as- 
sessment for  street  improvement  shall  exceed 
one-half  the  value  of  the  property  assessed, 
values  may  tall,  and  the  amount  realized 
,  from  the  sale  of  the  land  assessed  may  be  in- 
adequate to  pay  the  bonds,  to  say  nothing  of 
the  assessments  proving  uncollectible.  As 
said  in  the  case  of  Beard  v.  City  of  Hopklns- 
ville, supra:  "If  the  words  used  in  the  con- 
stitution are  to  be  given  their  usual  and  com- 
monly accepted  meaning,  by  tbe  contract  in 
question  the  city  does  incur  an  indebtedness 
in  the  sense  these  terms  are  used  in  the  con- 
stitution, and  that  this  Indebtedness  is  in  ex- 
cess of  the  limitation  ItAposed  is  apparent." 
So  In  City  of  Springfield  v.  Edwards,  &4  111, 
626,  in  discussing  a  similar  constitutional  pro- 
vision, the  court  said:  "The  prohibition  is 
against  becoming  indebted,— that  is,  volun- 
tarily Incurring  &  legal  liability  to  pay  In  any 
manner  or  for  any  piupose,— when  a  given 
amount  of  indebtedness  has  previously  been 
incurred.  It  could  hardly  be  probable  that 
any  two  individuals  of  average  Intelligence 
could  understand  this  language  differently. 
It  Is  clear  and  precise,  and  there  is  no  reason 
to  believe  the  convention  did  not  intend  what 
the  words  convey.  A  debt  payable  in  the 
future  IS  obviously  no  less  a  debt  than  if  pay- 
able presently;  and  a  debt  payable  upon  a 
contingency,  as  upon  the  happening  of  some 
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event,  such  as  the  rendering  of  service  or  tbe 
delivery  of  property,  etc..  Is  some  kind  of  a 
debt,  and  tlierefore  within  tbe  prohibition." 
In  U.  S.  V.  Ft.  Scott,  99  U.  S.  152,  under  a 
statute  very  similar  to  the  one  in  qnestion, 
providing  for  local  improvement  bonds  upon 
a  three-year  plan,  and  that  "for  the  payment 
of  Raid  lK>nds  assessments  sliall  be  made  each 
year,"  etc.,  the  court  said,  "That  the  bonds 
for  the  amount  which  the  relator  obtained 
judgment  constitute  a  debt,  or  a  portion  of 
the  bonded  indebtedness  of  the  city,  wlttkin 
tbe  meaning  of  the  statute,  cannot  well  be 
doubted,"  and  this,  though  the  ordinance  un- 
der which  the  bonds  were  issued  provided 
that  they  should  "be  paid,  principal  and  In- 
terest, solely  from  the  special  assessments," 
etc.  See,  also,  Culbertson  v.  City  of  Fulton, 
127  111.  30,  18  N,  E.  781;  Law  v.  People,  87 
111.  385;  Prince  v.  City  of  Qulncy,  105  lU.  138. 
We  therefore  conclude  that  the  bonds  pro- 
posed to  be  issued  would  create  an  Indebted- 
ness, and,  being  an  appropriation  of  the  in- 
come of  future  years,  it  would  be  to  an 
amount  exceeding  the  income  provided  for 
the  year  in  which  tliey  might  be  Issued,  with- 
in tbe  meaning  of  section  157  of  the  constitu- 
tion, and  must  therefore  be  submitted  to  the 
vote  of  the  people.  Wherefore  tbe  Judgment 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


LOUISVILLE  WATER  CO.  T.  UPTON. 

(Court  of  Appeals  of  Kentucky.    June  18, 

1896.) 

IMJCRT  TO  S>RVA!«T  —  BZCBSSIVa  DaMAO«8  — Rs- 
VIKW  ox  APPBAL— BVIDENCB  ON  FOKMER  TkIAL 

— Rbadino  fhom  Bill  of  Exceptions. 

1.  An  order  setting  aside  a  verdict  for  56,- 
760  for  the  loss  by  a  servant  of  two  fingers  of 
his  right  hand  Kill  not  be  disturbed  on  appeal, 
where  the  injured  hand  was  in  evidence  and 
the  court  had  opportunity  to  judge  of  the  ex- 
tent of  the  injury. 

2.  The  court  may  permit  the  testimony  of 
a  witness,  given  on  a  former  trial,  to  be  read 
from  the  bill  of  exceptions,  made  part  of  the 
record  of  the  case,  where  the  witness  is  absent 
from  the  state. 

Cross  appeals  from  circuit  court,  JefTerson 
county. 

"Not  to  be  officially  reported." 

Action  by  John  Upton  against  the  Louis- 
ville Water  Company  for  personal  Injuries. 
From  a  judgment  for  plaintiff,  defendant 
appeals,  and  plaintiff  brings  a  cross  appeal. 
Affirmed  on  both  appeals. 

O'Neal  &  Pryor  and  Matt  O'Doherty,  for 
plaintiff.     Lane  &  Burnett,  for  defendant 

PAYNTER.  J.  On  the  24th  day  of  No- 
veml»er,  1890,  while  the  plaintiff  was  In  per- 
formance of  his  duties  as  a  laborer  for  tbe 
defendant,  be  was  injured  to  such  an  ex- 
tent as  to  Impair  partially  the  use  of  one  of 
his  hands.  It  is  claimed  that  on  tbe  day  of 
the  injury,  when  engaged  in  tbe  labor  as- 
signed him,  he  was  directed  by  the  foreman 
to  take  hold  of,  and  push  with  his  hands,  a 


wire  rope  attached  to  a  large  Iron  tnieket 
containing  sand,  which  was  then  being  Iioitt- 
ed  by  the  rope,  pulley,  books,  sbean,  and 
derricks,  with  steam  power;  that,  follow- 
ing the  direction  of  tbe  foreman,  plaintiff 
caught  bold  of  the  wire  rope,  and  pushed 
with  his  hand;  In  doing  so  his  hand  was 
caught  in  a  break  In  tbe  rope,  and  run  Into 
by  the  shears  befote  be  could  extricate  it; 
and  that  bis  little  and  ring  fingers  of  bis 
right  band  were  torn  off  at  the  Imnckles,  etc. 
It  is  claimed  the  injury  resulted  from  a  de- 
fect in  the  ropes;  that  the  plaintiff  did  not 
know,  and  could  not  by  the  exercise  of  or- 
dinary diligence  have  discovered,  tbe  de 
fectlveness  and  unfit  condition  of  tbe  rope, 
and  prevented  tbe  injury,  and  that  the  de- 
fendant knew,  or  could  by  the  exercise  of  or- 
dinary diligence  have  discovered  and  known, 
of  the  defectiveness  of  the  rope;  and  that 
the  injury  resulted  from  the  gross  negligence 
of  the  defendant.  On  the  trial  the  verdict 
of  the  jury  awarded  the  plaintiff  flO.OOO. 
This  was  set  aside  by  the  court,  presumably 
I>ecause  It  was  excessive.  On  another  trial 
the  verdict  was  for  $6,750.  Tbe  court  set  It 
aside,  and,  after  an  examination  of  tbe  rec- 
ord, we  conclude  that  It  was  done  because, 
in  the  opinion  of  the  court,  the  verdict  was 
excessive.  On  tbe  last  trial  tbe  jury  fixed  tbe 
amount  of  damages  at  |3,000.  From  the 
judgment  In  this  verdict  this  appeal  is  pros- 
ecuted. The  plaintiff  prosecutes  a  cross 
appeaL 

The  Injured  band  of  the  plaintiff  was  in 
evidence  before  tbe  Jury,  which  the  court 
saw.  Its  appearance  should  have  had,  aod 
presumably  did  have,  great  weight  with  the 
court  in  determining  the  qnestion  as  to  ex- 
cessive damages  for  the  injury  sustained. 
We  cannot  have  the  t>enefit  of  tbe  knowledgv 
which  the  court  below  thus  acquired.  There- 
fore we  decline  to  disturb  the  judgment  of 
the  court  in  setting  aside  the  verdict  for 
$6,750.  We  do  not  want  to  be  undostood 
as  holding  that  a  verdict  for  $6,750  for  tbe 
loss  of  a  hand,  in  some  cases,  would  be  ex- 
cessive. The  learned  counsel  for  the  ap- 
pellant contends  that  the  court  should  have 
given  the  jury  a  peremptory  Instruction  to 
find  for  tbe  defendant.  They  have  shown 
much  learning  in  the  law  relating  to  the  lia- 
bility of  tbe  master  to  servant  for  Injuries 
received  by  the  servant  while  In  the  pe> 
formance  of  his  duty,  but  after  a  carefnl 
examination  of  the  evidence  offered  by  the 
plaintiff,  and  the  authorities  cited,  we  ente^ 
tain  no  doubt  that  the  court  did  not  err  io 
refusing  to  take  the  case  from  the  jury.  Ite- 
sldes,  three  juries  have  found  for  the  plain- 
tiff. The  Instructions  which  the  court  garf 
the  jury  are  In  apt  language,  state  the  law 
of  the  case  with  more  than  ordinary  a^ 
curacy,  and  indeed  seem  to  us  to  be  fault- 
less. 

Charles  Wllkerson  testified  on  a  formfr 
trial  of  the  case  His  evidence  was  In  a  bill 
of  exceptions  made  part  of  tbe  record  In  tbe 
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case.  The  court  permitted  bla  teetlmony 
given  on  former  trial,  and  contained  In  the 
bill  of  exceptional  to  be  read  on  the  trial.  He 
was  absent  from  the  state  when  the  trial 
took  place,  and  it  was  proper  for  the  court 
to  allow  his  testiDOony  to  be  read  from  the 
bill  of  exceptions.  Reynolds  v.  Powers,  96 
Ky.  481,  29  8.  W.  299.  The  judgment  is 
affirmed  on  the  original  and  cross  appeals. 

LANCASTER  t.  LANGSTON. 

(Court  of  Appeals  of  Kentucky.    June  12, 

189U.) 

Hauciovs  Fkoskcution— Probabli:  CAoes— Ad> 

TiuE  OF  Counsel — Questions  fob  Juki 

— ISSTKUCTIOXS. 

1.  Id  an  actioc  for  malicions  prosecution  of 
and  arrest  in  a  tivSl  suit  it  appeared  that  before 
bringing  such  suit  defendant  consulted  a  com> 
petput  attorney,  f.ho  advised  him  he  had  a 
cause  of  action,  and  was  entitled  to  the  remedy 
pursued.  Defendant  claimed  that  he  laid  all 
the  tacts  before  tbe  attorney,  and  acted  in  good 
faith  on  bis  advicL.  Held,  that  it  was  proper 
to  submit  to  the  jury  the  questions  whether  he 
obtained  such  advice  from  counsel,  and  wheth- 
er he  obtained  it  fairly,  and  in  good  faith  acted 
on  it 

2.  It  was  error  to  charge  that,  if  the  jury 
belicTed  defendant  acted  "solely"  on  the  advice 
•f  the  attorney,  etc.;  since  he  bad  a  right  to 
act  on  it,  or  independently  on  his  knowledge  of 
the  facta. 

3.  It  appeared  that  the  suit  in  which  the 
arrest  was  made  was  for  commission  claimed  to 
Itave  been  earned  by  defendant  as  agent  for 
the  Mie  of  plaintiff's  farm.  Defendant  claimed 
that  under  their  contract  be  was  to  ask  $115 
per  acre  to  secure  1110  per  acre,  while  plaintiff 
claimed  he  only  authorized  a  sale  for  $115. 
The  court  charged  that,  if  there  was  a  con- 
tract that  plaintifi  would  pay  defendant  2  per 
cent,  conumssion  if  he  would  effect  a  sale,  and 
defendant  found  or  assisted  in  finding  a  pur- 
chaser "upon  the  terms  substantially  prescrib- 
ed by  plaintiS  in  contract,"  plaintiff  became  in- 
debted to  defendant  in  a  sum  equal  to  2  per 
cent,  on  the  price  of  land  sold ;  and  if,  when  de- 
fendant commenced  such  suit  and  obtained  tiie 
order  of  arrest,  he  had  such  eridence  as  would 
authorize  a  man  of  ordinary  prudence  to  be- 
lieve in  the  justness  of  his  debt,  and  that  it 
would  be  sustained  by  the  court  the  jury 
should  find  for  him  on  the  ground  that  he  had 
probable  cause.  Held,  that  the  quoted  part  of 
the  charge  was  misleading;  since  the  commis- 
sion was  earned,  though  the  contract  was  to  sell 
at  $115  per  acre,  if  defendant  furnished  the 
purchaser  on  modified  terms. 

4.  In  malicious  prosecution,  plaintiff  must 
show  want  of  probable  cause  by  positive  and 
express  proof;  and  the  fact  that  plaintiff  was 
acquitted  of  the  charge  preferred  against  him, 
or  that  defendant  abandoned  the  prosecution,  is 
insufficient 

6.  Where  the  facts  and  drcnmstances 
which  it  is  claimed  show  probable  cause  are  in 
controversy,  the  question  must  be  submitted  to 
the  Jury  under  proper  instructions. 

6.  What  facts  and  circumstances  amount 
to  probable  cause  is  a  question  of  law. 

Appeal  from  circuit  court,  Bourbon  county. 

"Not  to  be  officially  reported." 

Action  by  Robert  Langston  against  J.  W. 
Lancaster  for  malicious  arrest  and  prosecn- 
tlon.  From  a  judgment  tor  plaintiff,  defend- 
ant appeals.    Reversed. 

O.  C.  Lockhart  and  J.  W.  Lucas,  for  appel- 
lant   Ward  &  Dickson,  for  appellee. 


PAYNTER,  J.  Lancaster  is  a  real-estate 
agent  at  Paris.  He  brought  suit  In  the  Bour- 
bon drcoit  court  against  liSngston  to  recov- 
er  $254  for  services  rendered  under  a  con- 
tract with  him  to  sell  his  farm.  Lancaster 
claimed  that  he  was  Instrumental  in  effect- 
ing a  sale  of  the  farm,  and  under  the  con- 
tract Langston  owed  him  the  sum  named  aa 
commission  for  his  services.  In  the  action 
an  order  of  arrest  was  obtained,  by  virtue  of 
which  he  was  arrested  by  the  sheriff  of 
Bourbon  county,  and  incarcerated  in  JalL 
Oh  the  trial  of  the  case  Langrston  defeated  a 
recovery.  This  action  la  to  recover  damages, 
because,  as  it  is  alleged,  defendant  prosecut- 
ed the  former  action,  and  had  him  arrested 
maliciously,  and  without  probable  cause. 
The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $1,000.  The  only  ques- 
tion to  be  determined  Is  as  to  the  correct- 
ness of  the  instructions  which  the  court 
gave  the  jniy.  The  fact  tliat  In  the  trial  of 
the  case  wherein  the  order  of  arrest  was  ob- 
tained the  judgment  was  for  the  defendant 
therein,  does  not  create  the  presumption 
on  the  trial  of  this  case  that  the  suit  was 
prosecuted  mallcionsly  and  without  probable 
cause.  As  the  plaintiff  must  prove  malice, 
the  proof  of  ^he  want  of  probable  cause  de- 
volves on  him.  The  defendant  is  not  re- 
quired to  prove  anything  untQ  the  plaintiff 
shall  have  given  some  evidence  of  malice  in- 
dependent of  any  inference  to  be  drawn  from 
the  judgment  In  his  tavor.  UUman  v. 
Abrams,  9  Bnsb,  743.  When  want  of  prob- 
able cause  Is  shown,  then  the  law  decides 
that  the  prosecution  or  action  was  oom- 
menced  with  malicious  motives  alone.  .Cox 
V.  Taylor's  Adm'r,  10  B.  Mon.  20.  In  Stone  v. 
Crocker,  24  Pick.  84,  the  supreme  court  of 
Massachusetts  said:  "The  want  of  probable 
cause  Is  the  essential  ground  of  this  action. 
Other  things  may  be  Inferred  from  this.  But 
this  cannot  be  inferred  from  anything  else. 
It  must  be  established  by  positive  and  ex- 
press proof.  It  Is  not  enough  to  show  that 
the  plaintiff  was  acquitted  of  the  charge 
preferred  against  him,  or  that  the  defendant 
abandoned  the  prosecution.  But  the  onus 
probandi  is  upon  the  plaintiff  to  prove  af- 
firmatively, by  drcnmstances  or  otherwise, 
as  he  may  be  able,  that  the  defendant  had  no 
grounds  for  commencing  the  prosecution. 
•  •  *  The  functions  of  the  court  and  jury 
are  different,  and  generally  distinct  •  •  • 
If  these  functions  encroach  upon  each  other, 
it  will  not  be  because  their  respective  prov- 
inces are  not  separated  by  plain  bounda- 
ries. What  tacts  and  circumstances  amount 
to  probable  cause  is  a  pure  question  of  law. 
Whether  they  exist  or  not  in  any  particular 
case  is  a  purr  question  of  fact  The  former 
Is  exclusively  for  the  court;  the  latter  for 
the  jury.  This  subject  must  necessarily  b« 
submitted  to  the  jury  when  the  facts  are  in 
controversy;  the  courf  Instructing  them 
what  the  law  is."  We  think  the  foregoing 
is  a  correct  statement  of  the  law.     Plain- 
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tiff's  evidence  tending  to  establish  a  want 
of  probable  cause  was  sufficient  to  warrant 
tbe  court  In  submitting  the  question  to  the 
jury;  therefore  the  court  did  not  err  In  re- 
fusing to  Instruct  the  Jury  to  find  for  the  de- 
fendant. Before  bringing  the  action  against 
Langstou,  Lancaster  consulted  a  competent 
attom<^,  and,  as  he  claims,  laid  all  the  facts 
before  him,  who  advised  him  that  be  had  a 
cause  of  action,  and  was  entitled  to  the  rem- 
edy pursued.  Lancaster  claims  that  he  act- 
ed In  good  faith  upon  the  advice  which  his 
counsel  gave  him.  It  was  proper  for  the 
court  to  submit  the  question  to  the  Jury  as 
to  whether  he  obtained  such  advice  from 
counsel,  and  as  to  whether  he  obtained  it 
fairly,  and  in  good  faith  acted  upon  It,  It 
is  said  in  Walter  v.  Sample,  25  Pa.  St.  275: 
"Professors  of  the  law  are  the  proper  ad- 
visers of  men  in  doubtful  circumstances, 
and  this  advice,  when  fairly  obtained,  ex- 
empts the  party  who  acts  npon  it  from  the 
Imputation  of  proceeding  maliciously  and 
without  probable  cause.  It  may  be  errone- 
ous, but  the  client  is  not  responsible  for  the 
error.  He  is  not  the  Insurer  of  his  lawyer. 
Whether  the  facta  amount  to  probable  cause 
is  the  very  question  submitted  to  counsel  In 
such  cases,  and  when  the  client  is  instructed 
that  they  do  he  has  taken  all  the  precaution 
demanded  of  a  good  citizen.  To  manifest 
the  good  faith  of  the  party.  It  is  Important 
that  he  should  resort  to  a  professional  ad- 
viser of  competency  and  Integrity.  He  can- 
not, in  the  langruage  of  Judge  Rogers,  make 
such  resort  a  mere  cover  for  the  prosecu- 
tion;" but  when  he  has  done  his  whole  duty 
in  thd  premises  he  is  not  to  be  made  liable 
because  the  facts  did  not  clearly  warrant  the 
advice  and  prosecution.  To  the  same  effect 
is  Stewart  v.  Sonnebom,  98  U.  S.  187.  In 
giving  an  Instruction  (No.  4)  on  this  phase  of 
the  case  the  court  told  the  Jury  that,  "if 
they  believed  from  the  evidence  that  the  de- 
fendant acted  solely  on  the  advice  of  the 
attorney,"  etc.  To  use  the  word  "solely"  was 
misleading  to  the  jury.  He  had  the  right  to 
act,  not  only  on  the  advice  of  the  attorney, 
but  independently  upon  any  knowledge  he 
possessed  of  the  facts  as  to  his  contract  with 
Langston.  This  instruction  would  be  prop- 
er with  the  omission  of  the  word  "solely." 
Ijancaster  claimed  that  under  his  contract 
with  Langston  he  was  to  ask  $115  per  acre 
for  the  farm  to  secure  $110  per  acre.  Langs- 
ton claimed  tliat  he  only  authorized  him 
to  sell  for  $115  per  acre.  Instruction  No.  3 
la  as  follows:  "If  there  was  a  contract  be- 
tween plaintiff  and  defendant  b^ore  the  in- 
stitution of  this  action  in  the  circuit  court 
mentioned  in  its  first  Instruction  to  the  ef- 
fect that  plaintiff  would  pay  defendant  two 
per  cent,  commission  on  the  purchase  money 
if  said  Lancaster  would  effect  a  sale  of  plain- 
tiff's farm  in  Bourbon  county,  and  defend- 
ant, in  pursuance  of  said  contract,  and  while 
said  contract  was  in  effect,  did  find,  or  as- 
sist  in   finding,   a   purchaser   for   plaintiff's 


farm  npon  the  terms  sut>stantial]y  prescrib- 
ed by  plaintiff  in  contract,  then  the  plaintiff 
became  hidebted  to  the  defendant  in  the 
sum  equal  to  two  per  cent,  of  the  amount  of 
the  purchase  price  of  land  sold;  and  if  the 
jury  believe  from  the  evidence  that  at  the 
time  defendant's  action  was  instituted  in  the 
clrcnlt  court  mentioned,  and  the  order  of  ar- 
rest was  obtained  against  the  plaintiff,  the 
defendant  bad  such  evidence  as  would  au- 
thorize a  man  of  ordinary  prudence  and  dis- 
cretion to  believe  in  the  justness  of  his  d^t 
as  stated  above,  and  to  believe  that  said  debt 
would  be  sustained  by  the  court,  they  should 
find  for  the  defendant  on  the  ground  that  he 
had  probable  cause  for  the  institution  of  the 
action  aforesaid,  and  the  procuring  of  thp 
order  of  arrest."  The  words,  "upon  the  terms 
substantially  prescribed  by  plaintiff  in  con- 
tract," were  misleading  to  the  Jury.  Al- 
though, by  the  terms  of  the  contract,  the 
farm  was  to  be  sold  at  $115  per  acre,  yet. 
If  Lancaster  furnished  the  purchaser  vipaa 
modified  terms,  the  commission  is  earned. 
Coleman's  Ex'r  v.  Meade,  13  Bush,  363.  The 
jury  may  have  thought  that  selling  at  $110 
per  acre  was  not  on  terms  substantially 
prescribed  by  plaintiff  in  the  contract  While 
this  court  does  not  reverse  the  case  on  the 
facts,  yet,  after  a  careful  examination  of  the 
evidence  in  the  case,  the  court  is  of  the  opUi- 
ion  that  the  Jury  must  have  been  misled 
by  the  errors  which  we  have  suggested  ap- 
pear in  the  instructions.  The  court  did  not 
err  in  falling  to  give  an  instruction  defin- 
ing in  terms  probable  cause.  The  court  was 
submitting  the  question  of  probable  cause  'iD 
instructions  Nos.  3  and  4,  and,  when  given 
on  any  subsequent  trial  with  the  changes 
which  the  criticisms  of  this  opinion  suggest, 
probable  cause  is  sufficiently  defined.  The 
Judgment  Is  reversed,  with  directions  that 
further  proceedings  be  had  in  conformity 
with  this  opinion. 


HOFFMAN  V.  TRUSTEES  OF  TOWN  OF 
SHEPHERDSVILLB. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1896.) 

Dkbr— Actios  to  Set  Asidb — Pleadiko — DssCRir- 

Tiox  OF  Pkopbbtt  — Trbspass — Wbhx 

TO  Maintain". 

1.  In  an  action  to  set  aside  a  deed  made  hj 
the  trustees  of  a  town,  on  the  ground  that  it 
conveyed  a  portion  of  a  public  street  and  a 
courthouse  square,  where  the  description  of 
the  property  in  the  deed,  as  alleged  in  the  pe- 
tition, showed  that  the  lot  conveyed  ran  only 
to  the  street,  and  did  not  include  any  part  of  it, 
a  demurrer  to  the  petition  was  properly  sus- 
tained. 

2.  A  taxpaypr  may  not  maintain  a  bill  to 
set  aside  a  deed  made  by  the  town  trastees,  on 
the  ground  that  it  purports  to  convey  a  portion 
of  the  courthouse  square,  or  to  enjoin  a  tres- 
pass on  such  property;  the  right  to  maintain 
such  action  being  in  the  county,  and  not  in  the 
citizen. 

Appeal  from  circuit  court,  Bullitt  coonty, 
"Not  to  be  officially  reported." 
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Bill  by  John  A.  Hoffman  against  the 
trustees  of  the  town  of  ShepherdsvlUe.  There 
was  judgment  dismissing  the  petition,  and 
filaintiff  appeals.     Affirmed. 

J.  W.  Groan,  for  appellant.  Falrlelgb  & 
Strauss,  for  appellee. 

PAYNTEB,  J.  The  appellant  filed  a  peti- 
ij  in.  and  sereial  amendments  thereto,  in 
which  it  is  alleged  that  the  trustees  of  the 
town  of  Shepherdsvllle  on  the  2d  day  of 
July,  18M,  executed  and  delivered  to  Trout- 
man  Bros,  a  deed  conveying  to  them  a  "cer- 
tain portion  of  the  public  streets  and  public 
gqnare  in  the  said  town  of  Shepherdsvllle, 
the  same  described  in  the  said  deed  as  fol- 
lows, to  wit:  'B^inning  at  the  north  cor- 
ner of  the  lot  conveyed  to  Ttoutman 
Brothers  by  J.  I.  Rickerson  and  wife,  lying 
on  Main  street,  and  running  nortli,  with 
Main  street,  12  feet;  thence  east  about  40 
feet,  to  line  of  lot  owned  by  H.  F.  Trout- 
man,  lying  on  Second  street;  thence  south 
12  feet,  with  the  line  of  U.  F.  Troutman's 
kx,  to  the  line  of  the  lot  purchased  by  Trout- 
man  Bros,  of  J.  I.  Rickerson;  thence,  with 
tlie  line  of  said  lot,  about  40  feet,  to  the  place 
it  b^inning.' "  A  copy  of  the  deed  is  filed 
as  part  of  the  petition.  It  is  further  alleged 
-bat  a  part  of  tlaln  street,  in  the  town  of 
.Sbepherdsville,  and  a  part  of  the  courthouse 
square,  is  attempted  to  be  conveyed  by  the 
deed.  It  is  also  alleged  that  plaintiff  is  a 
dtiien  and  taxpayer  of  the  town;  that  he 
•>WDS  and  occupies  a  lot  contiguous  to  the 
poblic  square,  and  abutting  on  Main  street, 
oD  the  opposite  side  from  the  grotmd  em- 
bntced  In  the  deed;  that  Troutman  Bros, 
are  erecting  a  brick  building  on  the  ground 
purported  to  be  sold  them  by  the  trustees; 
that  plaintiff  and  other  citizens  will  suffer 
iTeat  and  irreparable  damage  by  the  ob- 
ttraction  of  the  aforesaid  Main  street;  tliat 
plaintiff  is  a  physician;  that  be  has  been 
[Sing  Main  street  doily,  with  horses  and 
vehicles,  as  a  way  of  ingress  and  egress  to 
bis  place  of  business;  and  that  the  obstruc- 
tion will  "depress  and  narrow"  his  ingress 
and  egress  to  his  place  of  business,  and  re- 
sult in  his  Irreparable  injury,  and  for  which 
be  has  no  adequate  remedy  at  law.  The 
foregoing  is  all  that  is  essential  to  be 
Rated  as  to  the  allegations  of  the  petition. 
A  demurrer  was  sustained  to  it  as  amended, 
and  a  judgment  was  entered  dismissing  it 
From  that  Judgment  this  appeal  is  prosecu- 
ted. 

On  this  inquiry  it  Is  needless  to  consider 
and  decide  what  right  the  trustees  of  the 
town  of  Shepherdsvllle  had  to  sell  and  con- 
vey a  part  ot  a  public  street  of  the  town,  or 
as  to  whetlier  a  citizen  and  taxpayer  of  the 
town  has  the  right  to  have  them  enjoined 
from  mpifing  such  sale,  or  their  vendee  en- 
joined from  erecting  a  building  thereon,  be- 
cause It  is  alleged  that  Troutman  Bros,  are 
atcting  a.  building  on  the  ground  which  the 
deed  ptirports  to  convey.     The  description  of 


the  ground  given  in  the  petition  and  deed 
shows  that  the  trustee  did  not  attempt  to, 
nor  did  they,  convey  any  part  of  Main 
street  The  deed  calls  to  run  "north  with 
Main  street,"  and  does  not  purport  to  em- 
brace any  part  of  it  The  description  of  the 
ground  given  in  the  petition  (being  the  same 
as  in  the  deed)  and  the  deed  shows  con- 
clusively that  no  part  of  Main  street  bad 
been  conveyed  to  Xroutman  Bros.,  and,  as 
they  were  having  the  house  erected  on  the 
grotmd  embraced  in  the  deed,  it  follows  that 
it  could  not  be  on  any  part  of  Main  street 
Pleadings  must  be  construed  most  strongly 
against  the  pleader,  but  in  this  case  the  con- 
clusion which  we  have  reached  is  only  a 
fair  deduction  from  plaintiff's  pleadings. 
When  the  pleadings  alleged  the  facts  with 
reference  to  the  conveyance,  and  gave  the 
language  of  the  deed,  and  a  description  of 
the  ground  conveyed,  and  which  shows  that 
it  conveys  the  grotmd  only  to  Main  street, 
and  not  a  part  of  Main  street,  then  a  state- 
ment that  It  conveys  part  of  Main  street  is 
a  conclusion  of  the  pleader,  and  appears  to 
be  a  very  erroneous  one.  Under  the  law 
the  trustees  of  the  town  in  which  a  court- 
house sqtiare  is  situated  have  no  control  of 
it,  nor  could  they  make  a  valid  conveyance 
of  any  part  of  it,  or  place  any  one  In  the 
rightful  possession  thereof.  If  Troutman 
Bros,  entered  upon  the  courthouse  square, 
the  authorities  of  Bullitt  county  are  the 
proper  parties  to  recover  the  possession  of 
the  property,  or  of  damages  for  a  trespass 
thereon.  There  are  no  allegations  that  the 
plaintiff  or  the  public  have  been  or  wUI  be 
deprived  of  the  uses  for  which  it  was  intend- 
ed, or  that  the  county  authorities  have  or 
will  decline  to  take  such  steps  as  are  neces- 
sary to  preserve  the  courthouse  square  for 
the  use  of  the  public  The  Judgment  is 
affirmed. 


GILBERT  V.  MOODY  et  al. 

(Court  of  Appeals  of  Kentucky.    June  13, 
1896.) 

Mbohasic's  Lies— Patmsnt— Cross  Appeal. 

1.  A  landowner  executed  notes  in  payment 
for_  material  used  in  the  erection  of  a  building 
which  showed  that  they  were  lien  notes.  Sul^ 
sequently  he  executed  other  notes,  after  the 
maturity  of  the  first,  which  referred  to  the  old 
notes  as  collateral  security  for  the  new,  and 
afterwards  executed  another  note  for  the  full 
amount  of  the  debt.  Held,  that  the  new  notes 
were  not  necessarily  a  payment  of  the  lien 
notes,  80  as  to  extinf^uish  the  lien  as  against  a 
subsequent  mortgagee. 

2.  An  appellee  cannot  take  a  cross  appeal 
as  against  another  appellee. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Appeal  by  William  Gilbert  in  the  consolidat- 
ed actions  of  G.  E.  Moody  &  Co.  and  others. 
Affirmed. 

John  T.  Hays,  for  appellant  J.  T.  Wood- 
son, Cook  &  Deshman,  and  W.  R.  Black,  for 
appellees. 
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GUFPT,  J.  ThlB  appeal  l8  prosecnted  by 
WUlIam  Onbert  from  a  judgement  of  the 
Knox  circuit  court  rendered  in  the  consoli- 
dated actions  of  appellees,  G.  E.  Moody  & 
Oo.  et  aL  But  the  only  parties  here  com- 
plaining or  Insisting  on  relief  are  the  ai>- 
pellees  Moody  &  Oo.,  John  A.  Black,  and 
the  appellant  It  appears  that  Moody  &  Oo. 
acquired  a  material  man's  lien  upon  a  honse 
and  lot,  the  property  of  one  James  T.  Gib- 
son, May  20,  ISOO,  on  account  of  material 
fnmlshed  Gibson  to  build  a  house,  etc.,  on 
said  lot  The  amount  of  the  Hen  seems  to 
have  been  $1,308.65,  for  which  Gibson  exe- 
cuted three  notes,  falling  due  In  60,  90,  and 
120  days,  respectively.  These  notes  showed 
that  they  were  Hen  notes.  Gibson,  on  7th  of 
August,  1890.  paid  $221.23  on  the  first  one  of 
said  notes,  but,  as  alleged  by  Moody  &  Co., 
never  paid  any  more.  These  notes  were  dis- 
counted by  Moody  &  Co.  at  the  Third  Na- 
tional Bank  of  Louisville,  but  Gibson  failed 
to  pay  same,  and  appellees  took  them  up, 
and  it  appears  that  Gibson  executed  other 
notes  to  Moody  &  Oo.  for  the  sums  due,  re- 
ferring to  the  said  notes  as  collateral  se- 
curity for  the  new  notes,  which  new  notes 
were  in  like  manner  discounted  by  appellees 
at  said  bank,  and,  Gibson  falling  to  meet 
same,  appellees  had  also  to  take  them  up. 
Finally  Gibson  execnted  a  note  to  appellees 
for  the  sum  of  $1,173.57,  dated  4th  of  May, 
1891,  due  In  10  days,  and  sent  the  same  to 
appellees  before  the  4th  of  May,  1801.  It  is 
said  that  the  $1,173.57  note  was  for  the  full 
amount  due  from  Gibson  to  appellees.  On 
the  2d  of  May,  1891,  Gibson  made  an  assign- 
ment for  the  benefit  of  creditors,  and  on  the 
8th  of  May,  1891,  the  appellees  Moody  &  Go. 
brought  suit  to  recover  judgment  for  their 
debt,  and  for  enforcement  of  their  liens 
upon  the  property  aforesaid.  They  filed  the 
original  lien  notes;  also  the  $1,173.57  note. 
Some  months  afterwards  they  filed  an  amend- 
ed petition,  giving  fuller  and  more  detailed 
account  of  the  transactions-had  with  Gibson. 
The  appellant  holds  a  mortgage  upon  the 
same  property  that  Moody  &  Oo.  claim  to 
be  In  lien  to  them,  which  mortgage  Is  for 
between  $4,000  and  $5,000,  of  date  February 
20,  1801.  On  the  23d  of  January,  1893,  the 
sheriff  of  Knox  county  sold  the  lot  in  con- 
test for  taxes  for  the  years  1890  and  1891; 
the  taxes  for  1890  being,  as  is  claimed, 
$137.33,  and  for  1891  amounted  to  $156.77. 
Appellee  Black  became  the  purchaser  of  the 
lot  In  question,  bidding  therefor  the  sums 
aforesaid,  and  he,  on  his  own  petition,  was 
made  party  to  these  consolidated  suits,  and 
claimed  a  superior  lien  on  the  lot  In  con- 
test, for  the  amount  of  his  bids  with  30  per 
cent.  Interest.  The  court,  upon  final  hear- 
ing, adjudged  that  appellee  Black  had  a  prior 
lien  upon  the  lot  in  question  for  the  pay- 
ment to  him  of  the  $137.33,  with  Interest 
from  23d  .Tanuary,  1893,  and  costs,  being 
taxes  for  1S91;  but  dismissed  the  residue  of 
the  claim  of  Black.    The  court  also  adjudged 


In  favor  of  appellees  Moody  &  Go.,  and  ad- 
judged a  sole  of  the  mortgaged  property, 
from  which  judgments  and  ruling  of  the 
court  Gilbert  has  appealed.  The  substance 
of  app^lant's  contention  as  between  him  and 
Moody  &  Co.,  is  that  Moody  &  Go.'s  lien  was 
extinguished  by  the  execution  of  the  renewal 
notes;  that  the  renewal  notes  were  payments 
of  the  lien  debts,  and  that  at  the  time  ap- 
pellees brought  their  suit  Gibson  did  not 
owe  them  on  enforceable  demand,  the  $1,173.57 
I  not«  not  being  due;  and  that  the  suit  was 
I  based  on  It  and  no  amendment  or  suit 
brongbt  to  enforce  their  lien,  until  more 
than  12  months  after  the  same  was  filed 
and  recorded,  and  that  the  motions  to  dis- 
mifls  appellees  Moody  &  Oo.'s  petition,  and 
demnrrer  thereto,  ought  to  have  been  sus- 
tained. Appellees  Moody  &  Oo.  insist  that 
the  suit  was  on  the  Hen  notes,  and  that  the 
renewal  notes  were  neither  novations  nor 
payments  of  the  Hen  notes,  and,  in  our  <^in- 
lon,  the  contention  of  Moody  &  Co.,  is  en- 
tirely tenable  under  the  law  and  facts  of  this 
case  as  disclosed  by  the  record.  Appellant 
also  contends  that  the  judgment  In  favor  of 
appellee  Black  is  erroneous,  but  we  cannot 
concur  in  the  view  expressed  and  conclu- 
sions reached  by  him  in  respect  to  the  claims 
of  Black,  nor  do  we  think  that  Black  was 
entitled  to  any  greater  or  additional  sum 
than  that  awarded  him  by  the  court  below; 
and,  besides,  it  do6s  not  appear  that  he  has 
ever  obtained  a  cross  appeal  as  to  Gilbert, 
and  he  could  not  have  a  cross  appeal  as  to 
Moody  &  Oo.  Taking  Into  consideration  the 
facts  disclosed  by  this  record,  we  are  of 
opinion  that  the  judgment  of  the  court  be- 
low is  fully  sustained  by  the  law,  and  it  la 
therefore  afilrmed  as  to  all  the  parties  to 
this  appeaL 


GIBBS   V.    BOARD   OF    ALDERMEN    OF 

CITY  OP  IX)UISVILLB. 

(Court  of  Appeals  of  Kentucky.     June  16, 

1896.) 

ClTT  OrnOBRS  —  RSMOTAI.  BT  Aldsrmbit  —  Cos 
STKCCTIOX    or   STATUTBS — CONSTITDTIONAI. 

Law— Judicial  Foweks. 

1.  Gen.  St  S  2781,  provides  that  executive 
and  ministerial  officers  in  cities,  unless  other- 
wise provided,  shall  be  removable  by  the 
board  of  aldermen,  sitting  as  a  court  on  char- 
ges preferred;  and  section  2847  provides  that 
if  any  member  of  the  board  of  park  commis- 
siouers  commits  a  felony,  he  sliall  immediate- 
ly cease  to  be  a  member  of  said  board.  Beld, 
that  the  latter  section  did  not  "otherwise  pro- 
vide" for  the  removal  of  a  park  commissioner 
cliarged  with  perjury,  so  as  to  preclude  the 
board  of  aldermen  from  assummg  jurisdiction 
under  section  2781. 

2.  The  constitution  of  1849  provided  that 
the  judicial  power  of  the  commonwealth  shonhl 
be  vested  in  a  court  of  appeals,  the  courts  es- 
tablished by  the  constitution,  and  such  inferior 
courts  "as  the  [general  assembly  msy  from  time 
to  time  estabiisb";  and  such  provision  was 
changed  in  the  later  constitution,  which  pro- 
vides that  the  judicial  power  shall  be  vested  ii» 
the  senate,  when  sitting  as  a  conrt  of  impeach- 
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ment,  and  in  the  court  of  appeals  and  the  conrts 
established  by  the  constitution.  Held,  that  the 
-change  did  not  inralidate  Gen.  St.  §  2781.  pro- 
Tiding  that  executire  and  miniBterial  officers  in 
cities  sliaU  be  Temovable  by  the  board  of  alder- 
men "sitting  as  a  court,"  since  the  power  con- 
fened  on  such  board  is  not  sttictly  judicial, 
and  It  does  not  act  as  a  court  of  impeachment. 

Appeal  from  court  of  common  pleas,  Jeffei^ 
«on  county. 

"To  be  offlcially  reported," 

Proceedings  by  the  board  of  aldermen  of 
tlie  city  of  Louisville  against  Frederick  H. 
Oibbs*  wherein  said  GIbbs  was  removed  from 
bis  office  as  a  member  of  the  board  of  park 
commissioners  of  said  city.  From  the  Judg- 
ment of  removal,  defendant  appeals.  Af- 
firmed. 

Hargis  &  Turner  and  F.  Hagan,  for  appel- 
lant. H.  S.  Barker  and  Kobn  &  Baird,  for 
appellee. 

PBYOR,  C.  J.  This  caae  involves  a  ques- 
tion of  jurisdiction  only.  The  appellant, 
Glbbs,  was  a  member  of  the  board  of  park 
commissioners,  and,  for  causes  alleged,  was 
dted  to  appear  before  the  board  of  aldermen 
upon  a  proceeding  to  remove  him  from  office. 
The  jurisdiction  to  remove  the  appellant  is 
found  in  section  2781  of  the  Kentucky  stat- 
utes, and  is  at!  follows:  "Executive  and  min- 
isterial officers  unless  otherwise  provided  in 
this  act,  shall  be  removable  by  the  board  of 
aldermen  sitting  as  a  court,  under  oath  or  af- 
firmation, ttpon  charges  preferred  by  the 
mayor  or  any  two  members  of  the  board  of 
councilmen,"  etc.  It  is  claimed  that  the  man- 
ner of  removing  such  an  official  has  been  oth- 
erwise provided  for,  under  section  2847  of  an 
act  for  the  government  of  cities  of  the  first 
class.  That  section  reads:  "If  any  member 
of  said  board  [park  commissioners]  cease  to 
be  a  bona  fide  resident  or  houaelLeeper  of  the 
city,  or  incur  any  of  the  disqualifications 
mentioned  herein,  or  become  incapacitated  to 
perform  any  of  the  duties  of  commissioner, 
«r  be  found  guilty  of  any  felony  or  high  mis- 
-demeanor,  he  shall  immediately  cease  to  be  a 
member  of  said  board,"— and  that  by  the  pro- 
visions of  this  section  the  board  of  aldermen 
are,  In  effect,  prohibited  from  removing  the 
appellant  by  Impeachment,  and  that,  if  such 
Jurisdiction  is  attempted  to  be  given,  no  such 
power  exists,  as  is  shown  by  the  change 
made  in  the  present  constitution  on  the  sub- 
ject. The  constitution  of  1S49  (article  4,  §  1) 
provided,  ■  "The  judicial  power  of  this  com- 
monwealth shall  be  vested  both  as  to  matters 
of  law  and  equity  in  one  supreme  court  (to 
be  styled  court  of  appeals)  the  conrts  estab- 
lished by  this  constitution,  and  such  courts 
Inferior  to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time  establish." 
The  present  constitution  (section  109)  pro- 
vides, "The  Judicial  power  of  the  common- 
wealth both  as  to  matters  of  law  and  equity, 
shall  be  vested  in  the  senate  when  sitting  as 
a  court  of  impeachment,  and  one  supreme 
court  (to  be  styled  the  court  of  appeals)  and 


the  courts  established  by  this  constitution.'' 
8o  it  is  contended  that  the  new  ot  present 
constitution  created  all  the  courts  necessavy 
for  the  purposes  of  state  government,  and 
withheld  from  the  legislature  the  power  to 
create  courts  as  was  authorised  by  the  con- 
sUtution  of  1849.  Section  160  of  the  present 
constitution  left  with  the  legislature  the  right 
of  determining  the  manner  In,  and  the  cause 
for  which,  city  officials  may  be  removed;  and 
while  the  board  of  aldermen  may  be  termed, 
in  one  sense,  a  cotirt,  it  is  an  organized  munic- 
ipal body,  with  the  power  to  remove  city  of- 
ficials, and  is  not  a  court  of  Impeachment, 
nor  was  it  ever  contemplated  by  the  f  ramers 
of  the  constitution  that  city  officers  could  be 
removed  by  impeachment  proceedings  before 
the  state  senate.  Angel  &  Ames  on  Ckirpora- 
tions  (section  110)  say  that  "the  power  of  a 
motion  is  incident  to  eveiy  corporation."  Mr. 
Dillon,  in  his  woric  on  Mtinlcipal  Corpora- 
tions, says:  "The  power  to  remove  a  cor- 
porate officer  from  his  office  for  reasonable 
and  just  cause  is  one  of  the  common-law  in- 
cidents to  every  corporation."  And  the  fram- 
ers  of  the  constitution,  recog^nlzing  the  com- 
mon-law rule  on  the  subject,  by  an  express 
constitutional  provision,  gave  the  power  to 
the  legislature  to  provide  the  manner  and  the 
causes  for  which  offlclals  of  mnnidjpal  gov- 
ernments may  be  removed.  This  power  to 
remove  is  not  strictly  judicial,  and  was  not  k 
regarded  at  common  law,  and  the  fact  tliat  the 
board  of  aldermMi  is  called  a  conrt  does  not 
make  the  entire  act  unconstitutional.  We 
have  recently  held  in  the  case  of  Todd  v. 
i>unlap,  36  S.'W.  541,  that  when  no  causes  of 
removal  have  been  designated  the  common- 
law  rule  supplies  the  defect;  and,  if  the 
causes  are  assigned  as  to  the  removal  of  a 
park  commissioner,  there  is  no  other  mode  of 
proceeding  pointed  out  than  the  section  of  the 
statute  giving  to  the  board  of  aldermen  the 
power  to  determine  such  questions.  This  is 
the  only  tribunal  provided  by  the  charter, 
and  that  the  board  has  the  Jurisdiction  to  re-, 
move  the  official  for  misfeasance  or  malfea- 
sance in  office,  as  well  as  for  causes  that  unfit 
him  for  the  place,  is,  we  think,  unquestioned. 
See  Hlnkle  v.  City  of  Louisville.  This  case 
baa  been  heretofore  in  this  court,  on  ques- 
tions bearing  on  the  issue  now  presented.  20 
S.  W.  186.  Tbe  case  (Com.  v.  Olbtts)  will 
be  found  reported  in  96  Ky.  407,  29  S.  W. 
287.  And  this  court  held  that  the  party 
could  not  be  Indicted  and  punished  for  per- 
jury, because  the  committee  (as  constitut- 
ed) making  the  investigation  was  not  author- 
ized to  administer  an  oath,  but  this  did  not 
affect  the  jurisdiction  of  the  board  to  try  the 
appellant  for  the  offense  charged.  We  have 
nothing  to  do,  in  the  case  before  us,  with  the 
guilt  or  innocence  of  the  appellant.  As  be- 
fore stated,  the  only  question  Is  as  to  the 
Jurisdiction  of  the  board  of  aldermen  to  try 
the  appellant.  It  is  not  necessary  to  deter- 
mine whether  there  should  be  a  conviction  by 
a  court  ot  competent  Jurisdiction  under  an  in- 
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dlctment  for  bribery  or  perjury,  which  of  It- 
self would  render  the  office  vacant  before  the 
board  could  act  Other  charges  are  made,  of 
an  Indefinite  character,  that  may  affect  the 
discharge  of  his  dntles  as  an  official,  or,  if 
not,  render  him  unfit  for  the  place;  but,  aft 
before  stated,  we  are  not  Investigating  such 
questions,  but  only  the  one  of  jurisdiction. 
The  judgment  is  therefore  affirmed. 


NEALE'S  ADM'R  v.  NEALE  et  al. 

(Court  of  Appeals  of  Kentucky.     June  16, 

1896.) 

NSOOTIABLB  InSTRI'UBNTS— FlBADINO— DSNIAL  Of 

AssiosMENT—WiTiTERS— Transac- 
tions WITH  Decedent. 

1.  In  an  action  by  the  administriitor  of  the 
payee  of  a  note  which  appeared  by  indorse- 
ment to  have  been  assigned  by  the  payee  to 
one  T.,  a  reply  alleging  that  plaintiff  charges 
that  his  intestate  did  not  by  herself  make  said 
pretended  assignment,  nor  authorize  any  one 
else  to  make  the  same,  and  therefore  denies 
that  said  alleged  pretended  assignment  is  the 
act  of  his  intestate,  and  again  denying  the 
assignment  or  transfer  to  T.,  or  that  T.  had 
any  power  from  his  intestate  to  assi^  the 
note  or  pledge  the  same,  sufficiently  denies  the 
validity  of  the  assignment,  as  against  a  sub- 
sequent assignee  from  T. 

2.  Civ.  Code,  i  606,  cl.  2,  provides  that  no 
person  shall  testi^  for  himself  concerning  any 
transaction  with  a  decedent.  Clause  9  pro- 
vides that  the  assignment  of  a  claim  by  a  per- 
son who  is  incompetent  to  testify  for  himself 
shall  not  make  him  competent  to  testify  for 
another.  Beld  that,  as  against  the  adminis- 
trator of  the  payee  of  a  note,  a  person  appear- 
ing by  indorsement  on  the  note  to  be  the  as- 
signee of  the  payee,  who  has  reassigned  the 
note  during  the  life  of  the  payee  is  incompe- 
tent to  testify,  in  favor'  of  his  assignee,  as  to 
the  assignment  by  the  payee  to  him. 

Appeal  from  circuit  court,  Allen  county. 

"To  be  officially  reported." 

Action  by  itary  W.  NeaJe's  administrator 
against  E.  P.  Neale  and  others.  There  was 
a  judgment  for  defendant  Ralston,  and  plain- 
tiff appeals.    Reversed. 

E.  W.  Hlnes  and  Wilklns  &  Bradburn,  for 
appellant.     Lewis  McQuown,  for  appellees. 

I.ANDES,  J.  The  material  questions  In 
this  case  are:  (1)  Were  the  allegations  of  the 
reply,  which  were  designed  to  put  in  Issue 
the  validity  of  the  assignment  of  the  note 
sued  on,  by  the  appellant's  Intestate  to  T.  S. 
Neale,  sufficient  to  put  on  the  appellee  Thom- 
as Ralston  the  burden  of  proving  it?  And 
(2)  was  T.  S.  Neale  a  competent  witness  to 
prove  the  validity  of  the  assignment  of  said 
note  to  him  by  the  intestate'; 

The  note  in  question  was  executed  by  the 
appellee  E.  P.  Neale  to  the  Intestate,  Mary 
W.  Neale,  on  the  11th  day  of  April,  1882, 
for  the  sum  of  $1,050,  due  one  day  after 
date,  and  in  some  way  passed  Into  the  pos- 
session of  T.  S.  Neale,  the  son  of  the  intes- 
tate, who  on  the  2d  day  of  February,  1884, 
borrowed  from  the  appellee  Thomas  Ralston 
$1,150  and  executed  his  note  therefor,  and 
delivered  the  note  sued  on,  to  Ralston,  as 


collateral  security  for  the  sum  he  had  bor- 
rowed from  him.     By  an  indorsement  on  the 
back  of  the  note,  it  appears  to  have   been 
transferred  to  him  by  the  Intestate  on  the 
Slst  day  of  January,  1884.      On  the  2d  day 
of  August,  1893,  and  previous  to  the  death  of 
the  Intestate,  he  assigned  the  note  absolutely 
to  the  appellee  Thomas  Ralston.     After  the 
death  of  Mrs.  Neale,  which  occurred  In  Sep- 
tember, 1893,  the  appellant  qualified  as  her 
administrator,  and  brought  this  suit  against 
E.  P.  Neale,  the  maker  of  the  note,  and  ap- 
pellee Ralston;  claiming  that  the   note   be- 
longed to  the  estate  of  the  Intestate,   and 
calling  upon  appellee  Ralston  to  assert  any 
claim  he  might  have  to  the  note.      Ralston 
filed  his  answer,  setting  up  the  note,  and  the 
assignment  of  it  to  T.  S.  Neale  by  the  Intes- 
tate, and  by  T.  S.  Neale  to  him,  as  has  been 
stated,  and  making  his  answer  a  cross  peti- 
tion against  E.  P.  Neale,  the  maker  of  the 
note,  asked  judgment  on  the  note,  in  his  fa- 
vor, against  him.     The  appellant  filed  a  re- 
ply containing  the  following  allegations,  for 
the  purpose  of  putting  in  issue  the  Talidity 
of  the  assignment  of  the  note  by  tbe  Intes- 
tate to  T.  S.  Neale,  viz.:  "He  says  that  he  is 
informed,  believes,  and  so  charges,  that  Mary 
W.  Neale  did  not  by  herself  make  or  write 
said  pretended  writing  of  transfer  and  as- 
signment, nor  authorize  any  one  else  to  make 
the  same,  and  he  therefore  denies  that  said 
alleged  pretended  assignment  or  transfer  is 
the  act  or  deed  of  said  Mary  W.  Neale.    He 
says  that  be  has  no  knowledge,  or  informa- 
tion sufficient  to  form  a  belief,  as  to  whether 
on  the  2d  day  of  February,  1884,  or  at  any 
other  time,   the  said  T.  S.  Neale  borrowed 
from  the  defendant  $1,150,  or  any  other  sum, 
or  executed  to  the  defendant  his  note  for 
said  sum,  or  any  other  sum,  or  that  In  order 
to  secure  the  payment  of  said  sum,  or  any 
other  sum,  or  for  any  other  purpose,  he  de- 
livered or  assigned  to  defendant,  as  collat- 
eral security  or  otherwise,  said  note,  which 
defendant  E.  P.  Neale  had  executed  to  Maiy 
W.  Neale,  or  which  she  had  assigned  to  T. 
S.  Neale  as  alleged,  or  at  alL     He  again  de- 
nies that  she  ever  assigned  or  transferred 
said  note  to  T.  S.  Neale.    *    *    •   He  aUeg*s 
that  said  T.  S.  Neale  had  no  right  or  authori- 
ty from  the  true  owner  of  said  note,  this 
plaintiff's  Intestate,  Mary  W.  Neale,  to  de- 
posit said  note  as  collateral  security,  or  to 
transfer  or  assign  it  to  said  Ralston  for  any 
purpose,  or  that  said  T.  S.  Neale  did  not  oirn 
said  note,  or  any  part  of  it,  nor  had  he  an; 
right  to  collect  any  part  of  It,  nor  to  de- 
posit it  with  defendant  Ralston  for  any  pur- 
pose, nor  to  transfer  or  assign  to  said  lUIs- 
ton  said  note,  or  any  part  of  it,  and  the  said 
Ralston  by  said  alleged  transfer  or  assign- 
ment acquired  no  title  to  said  note,  or  inter- 
est In  Its  proceeds,  or  any  part  of  it."    The 
reply  was  sworn  to  by   the  appellant,  tbe 
affidavit  stating  that  "the  statements  In  tbe 
foregoing  reply  are  true." 
1.  We  cannot  see  that  the  Issue  as  to  the 
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ralldlty  of  the  alleged  assignment  of  the 
note  to  T.  S.  Neale  could  hare  been  pre- 
sented more  definitely  or  directly  than  It 
was  presented  In  the  allegations  we  have 
quoted  from  the  reply.  It  Is  conceded  that 
the  transfer  was  written  by  T.  S.  Neale,  and 
it  is  expressly  denied  that  Mrs.  Neale  trans- 
ferred It  to  him.  Certainly,  if  It  was  done 
by  him  without  authority  the  transfer  was 
not  the  act  and  deed  of  Mary  W.  Neale,  the 
payee  of  the  note.  The  facts  with  reference 
to  the  alleged  transfer  were  not,  presumably, 
within  the  Icnowledge  of  the  appellant,  and 
the  form  or  manner  of  making  the  state- 
ments to  put  the  matter  in  issue  is  all  that 
could  have  been  required  of  him,  in  bis  atti- 
tude or  relation  to  the  parties  to  the  alleged 
transaction,  and  was  snfDcient  to  throw  the 
bnrden  on  appellee  Ralston,  who  claimed  an- 
der  the  alleged  transfers  of  the  note,  to 
establish  its  genuineness  or  yalldity. 

2.  In  order  to  establish  the  legal  validity  of 
the  transfer,  the  deposition  of  T.  S.  Neale 
was  taken,  to  which  exception  was  filed  by 
the  appellant,  which  was  overruled  by  the 
court,  and  his  testimony  on  that  point  was 
permitted  to  be  read  to  the  Jury.  Section 
606,  d.  2,  of  the  Civil  Code,  contains  the  fol- 
lowing provision:  "•  •  *  No  person  shall 
testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  or  any 
act  done  or  omitted  to  be  done  by  •  •  • 
one  who  is  *  •  •  dead  when  the  testi- 
mony is  offered  to  be  given,  except,"  etc. 
Clause  9  of  the  same  section  is  as  follows: 
"The  assignment  of  a  claim  by  a  person  who 
is  incompetent  to  testify  for  himself  shall 
not  make  him  competent  to  testify  for  an- 
other." These  provisions  have  repeatedly 
been  construed  by  this  court,  and  the  settled 
construction  is  that  they  were  designed,  and 
their  effect  Is,  to  render  Incompetent  the 
testimony  of  one  concerning  his  transactions 
with  another,  which  become  the  subject  of 
litigation,  after  the  death  of  one  of  the  jmr- 
ties  to  the  transaction,  between  the  repre- 
sentatives of  the  deceased  party  and  another, 
regardless  of  whether  or  not  the  surviving 
party  to  the  transaction,  whose  testimony  is 
offered,  is  a  party  to  the  litigation,  or  is  in- 
terested therein.     Hardin's  Adm'r  v.  Taylor, 

78  Ky.  593;  Harpenlng's  Ex'rs  v.  Daniel,  80 
Ky.  449;  Hopkins'  Adm'r  v.  Faebcr.  80  Ky. 
223,  6  S.  W.  749;  Hurry  v.  Kline,  93  Ky.  358, 
20  S.  W.  277;   Hobbs'  Ex'r  v.  Ru.ssell's  K.xr, 

79  Ky.  81;  Alexander's  Ex'rs  v.  Alfonl,  89  Ky. 
105,  20  8.  W.  164.  In  the  case  last  referred  to 
it  waa  held  that  the  mere  fact  that  one  has 
divested  himself  of  all  interest  In  a  claim 
against  the  estate  of  a  deceased  person  does 
not  render  competent  a  witness  against  the 
estate,  with  regard  to  the  transaction  had  by 
him  with  the  decedent,  out  of  which  the 
claim  arose.  After  quoting  the  two  clauses  of 
section  606  of  the  Civil  Code  which  we  have 
quoted,  the  following  language  was  used  by 
the  court:  "The  interestof  the  witness  may  be 
in  equipoise,  or  he  may  be  testifying  against 


his  interest,  still  his  testimony  affects  the 
rights  of  those  who  are  not  present  to  speak 
with  reference  to  the  transaction,  and,  in 
rendering  all  competent  to  testify,  this  waa 
made  an  exception,  and  for  the  purpose  of 
denying  to  one  the  right  to  testify  for  him- 
self when  the  person  with  whom  he  had  the 
transaction  cannot  be  heard  to  speak.  In- 
terest does  not  now  exclude  one  from  testify- 
ing, but  when  testifying  for  himself,  or  when 
he  has  assigned  the  claim,  and  would  have 
been  incompetent  if  he  has  not  assigned  it, 
be  cannot  testify  against  one  who  Is  dead, 
with  reference  to  the  transaction,  although 
he  may  have  divested  himself  of  all  interest" 
The  court  proceeded  to  say  that  the  very  ob- 
ject of  the  exception  was  to  protect  the 
estates  and  interests  of  those  who  cannot 
speak,  and  that  the  fact  that  the  party  who 
made  the  contract  which  might  be  the  sub- 
ject of  such  litigation  was  no  longer  in- . 
terested  in  the  subject-matter  furnished  no 
reason  for  disregarding  the  exception,  and 
added  that:  "The  interest  of  the  witness,  in 
such  a  case,  is  not  the  subject  of  the  in- 
quiry, but  the  question  Is,  does  the  statement 
made  afCect  the  rights  of  the  party  who  is 
dead?  If  so,  he  is  Incompetent;  the  whole 
object  of  the  statute  being  to  place  the  dead 
and  the  living  upon  terms  of  perfect  equality 
in  this  particular.  Thj  one  not  being  able  to 
testify,  the  other  shall  not."  We  approve  and 
adhere  to  the  doctrine  announced  in  these 
cases  on  this  question  But  counsel  for  the 
appellee  insist  that  the  note  having  been  as- 
signed by  T.  S.  Neale  to  Ralston  during  the 
life  of  Mrs.  Neale,  the  payee  of  the  note,  and 
at  a  time  when  T.  S.  Neale  would  have  been 
a  competent  witness  to  testify  concerning  It 
he  could  not  be  disqualified  by  assigning  the 
note,  and  so  render  himself  Incompetent  af- 
ter the  death  of  Mrs.  Neale.  because,  as  they 
contend,  clause  9  of  the  section  refers  only  to 
"a  person  who  is  Incompetent"  under  clause 
2,  to  testify  concerning  the  transaction,  at 
the  time  it  occurs.  This  position  of  counsel 
is  not  tenable,  for  the  obvious  reason  that  the 
condition  of  the  disqualification  of  a  person 
to  testify  before  assigning  away  his  interest 
in  the  subject-matter.  Imposed  by  clause  2, 
is  the  fact  of  the  party  with  whom  the  trans- 
action was  made  being  "dead  at  the  time  the 
testimony  Is  offered  to  be  given,"  and  this 
condition  necessarily  operates  after  as  well 
as  before  the  assignment  of  the  Interest  of  the 
witness  in  the  subject-niatter  of  such  trans- 
action, for  without  it  the  manifest  object  of 
the  provision  in  clause  9  could  eas'ly  ba  de- 
feated. We  cannot  approve  a  construction  of 
the  statute  designed  to  remove  restrictions 
upon  the  competency  of  parties  to  litigation  to 
testify,  and  at  the  same  time  place  them 
upon  an  exact  equality,  that  would  operate 
to  defeat  the  object  and  purpose  of  its  en- 
actment. Thus  far  we  have  consldere:!  th« 
question  from  the  point  of  view  that  T.  S. 
Neale  had  no  interest  Ip  the  issue  as  to  tlie 
validity  of  the  assignment  to  him  of  the  note 
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fined  on.  But  if  the  assignment  was  not 
▼alld,  and  did  not  give  bim  title  to  tlie  note. 
It  follows  that  he  bad  no  right  to  assign  it 
to  the  appellee  Thomas  Ralston,  and  his 
assignment  of  it  to  Ralston  did  not  give  the 
latter  title  to  it,  as  against  Mrs.  Neale  or  her 
personal  representative.  Consequently  T.  S. 
Neale  was  directly  interested  in  the  issue, 
and,ln  effect, testified  "for  himself";  foritwas 
manifestly  to  his  Interest  to  establish  the 
ralldity  of  the  assignment  to  him,  and  thus 
avoid  liability  to  Raiston,  which  would  at- 
tach to  him  if  he  bad  no  title  to  the  note. 
So  that.  In  either  view  of  the  question,  T.  8. 
Neale  was  not  a  competent  witness  to  the 
transaction  by  which  it  is  claimed  he  became 
the  owner  of  the  note,  and  the  court  below 
erred  in  permitting  his  testimony  as  to  that 
transaction  to  be  read  to  the  Jury. 

Other  exceptions  wert  taken,  which  are 
mentioned  in  the  grounds  for  a  new  trial, 
bnt  aie  not  discussed  In  the  tolefs  of  conn- 
seL  We  shall  not  pass  upon  them,  because  it 
does  not  seem  necessary  to  do  so,  and  coun- 
sel seem  to  have  abandoned  them.  But  for 
the  reasons  given  the  Judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
set  aside  the  verdict  and  award  the  appellant 
a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


AMERIGAII  ACC.   CO.   v.   FIDDLER'S 

ADM'X. 

(Court  of  AntealB  of  Kentucky.     June  17, 

1896.) 

NONBXPBRT  TBtTIXONT— AnHISSIBIUTT. 

When  the  cliaracter  of  the  case  requires 
scientific  Icnowledge  to  enable  one  to  form  a 
correct  judgment,  one  not  an  expert,  and  who 
has  never  Investigated  the  question  at  issue, 
and  whose  personal  experiences  have  not  been 
sufficient  to  enable  him  to  nnderatand  the  ques- 
tion, is  not  a  competent  witness  to  prove  that 
which  can  only  be  acquired  by  a  scientific 
knowledge  of  the  sabject,  or  from  an  expe- 
rience that  enables  him  to  understand  the  is- 
sue. 

On  rehearing.  Overruled.  For  original 
opinion  see  35  S.  W.  905. 

PRYOR,  C.  J.  If  counsel  had  taken  the 
pains  to  examine.  Rogers  on  Expert  Testi- 
mony In  the  library,  be  would  have  found 
the  citation  made  by  the  court  to  be  correct. 
In  rendering  the  opinion,  page  6  was  given 
Instead  of  page  10.  It  will  be  conceded  that 
from  the  necessities  of  the  case  as  said  by 
the  same  author  It  Is  sometimes  essential 
that  the  opinions  of  ordinary  witnesses 
should  be  received,  and  this  court  has  gone 
so  far  as  to  permit  the  opinions  of  wit- 
nesses (nonexperts)  as  to  the  sanity  or  In- 
sanity of  those  alleged  to  be  hicompetent  to 
transact  the  business  affairs  of  life,  when 
the  witness  has  known  the  habits,  character, 
and  conduct  of  the  party,  and  from  ordinary 
observation  wonid  be  able  to  judge  of  the 
condition  of  bis  mind;  but  this  court  has 


never  adjudged,  when  the  character  of  the 
case  requires  scientific  knowledge  to  enable 
one  to  form  a  correct  judgment,  that  one 
not  an  expert,  and  who  has  never  studied 
or  investigated  the  question  at  issue,  nor 
whose  personal  observation  and  experiences 
have  not  been  sutflxUent  to  enalde  the  witness 
to  understand  the  question,  is  a  competent 
witness  to  prove  tliat  which  can  only  be 
acquired  by  a  scientific  knowledge  of  the 
subject,  or  from  an  experience  that  enables 
one  to  understand  the  Issue.  The  opinion  of 
one  having  no  experience  in  the  science  of 
surgery  should  have  no  weight  when  emi- 
nent surgeons  are  present,  and  have  testifird 
that  a  limb  was  improperly  amputated,  or 
that  It  was  not  necessary  to  save  the  life 
of  the  patient;  nor,  where  the  disease  is 
pronounced  to  be  typhoid  fever  by  educated 
physicians,  is  it  competent  to  prove  by 
one  Inexperienced  In  the  treatment  of  dis- 
eases, and  who  had  never  made  a  study  of 
medicine,  that  the  physicians  were  mistakoi. 
It  Is  said  in  Boyers  on  Expert  Testimonf 
"that  the  testimony  of  experts  la  inadmis- 
sible upon  a  matter  concerning  which,  witli 
the  same  knowledge  of  the  facta,  the  opinion 
of  any  one  else  would  have  as  much  weight. 
It  la  admissible  when  the  facts  are  obscure, 
and  can  only  be  made  clear  by  and  throngb 
the  opinions  of  persons  skilled  in  relation 
to  the  subject-matter  of  Injury."  It  is  in- 
Bisted  that  this  rule  is  not  to  be  folIowe<i. 
and  that  one  unskilled  in  the  treatment  it 
diseases,  either  as  nurse  or  otherwise,  will 
be  permitted  to  contradict  the  testimony  of 
an  expert,  by  giving  an  opinion  adverse  to 
Ills.  Such  is  not  the  law.  Petition  over- 
ruled. 


NEWPORT  NEWS  &  M.  V.  CO.  t.  STEW- 
ART'S ADM'R.    SAME  v.  STEWART  et 
aL  (two  cases).    SAME  v.  WYATT. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1806.) 

Accident  at  Crossing— Evidenxb- Isstkcchos 
— Dpti  to  Guaku  Ckossino. 
1.  Plaintiffs  were  riding  In  a  wagon,  snd 
were  struck  by  a  locomotive  while  attempting 
to  cross  defendant's  road.  The  highway  cross- 
ed the  railroad  a  short  distance  from  the  cor- 
porate line  of  May  field,  and  about  15  feet 
south  of  a  deep  cut.  The  railroad  track  vras 
elevated  alx>ve  the  highway,  and  in  crossing 
the  grade  was  steep,  and  travelers  approach- 
ing the  crossing  could  not  see  a  train  coming 
from  the  north  until  within  15  feet  of  thf 
track.  There  was  evidence  that,  when  the 
wind  was  from  the  south,  as  it  wis  at  the 
time  of  the  accident,  it  olwtmcted  sounds  com- 
ing from  the  north;  that  the  thoroughfare  was 
much  nsed  by  the  inhabitanta  of  Mayfield: 
that  plaintiffs  left  the  city  after  the  train  wia 
due  uiere,  and,  on  arriving  at  the  crossing, 
dupposed  that  the  train  has  passed;  that.  "' 
rhey  drove  along,  their  attention  was  attracted 
by  a  freight  train  moving  to  and  fro  sooth  of 
the  crosamg;  that,  l>efore  eroasing,  pUintiBt 
listened  for  trains;  and  that  the  irhistle  was 
not  timely  blown.  The  train  was  behind  tim?. 
and  there  was  testimony  that  It  was  ruii&ing 
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rery  fast,  and  that,  it  defendant's  lerrants 
were  on  the  lookout,  they  could  bare  seen  the 
team  in  time  to  hare  stopped  the  train.  Held, 
that  the  evidence  entitled  plaintiffs  to  go  to  the 
Jary. 

2.  An  Instrnction  on  eontribntory  negU- 
gence  whidi  submitted  to  the  jury  the  ques- 
tion of  the  intplligence  of  the  intestate  of  one 
•f  the  plaintiffs,  who  drove  the  wagon,  waa 
not  prejudicial,  where  plaintiffs'  evidence  show- 
ed that  he  was  a  remarkably  bright  and  iiitelli- 
Sent  t>oy,  and  had  often  driven  on  the  road. 

3.  Under  the  circumstances  it  was  not  er- 
ror to  charge  that,  if  the  jury  believed  that  by 
reason  of  the  proximity  of  the  crossing  to 
Mayfield  and  the  number  of  traveling  public 
crossing  there,  ot  by  reason  of  any  obstruction 
of  view  ot  the  railroad  or  of  the  hearing  ot 
approach  of  trains,  said  crossing  was  nnusnal- 
ly  dangCTona,  then  it  was  defendant's  duty  to 
use  ordinary  care  to  discover  such  danger,  and, 
if  necessary  to  avoid  injuries  to  travelers,  to 
keep  a  flagman  there  to  warn  traveler*,  or  to 
use  some  other  reasonably  safe  and  effectnal 
mode  of  warning  travelers  of  the  approach  of 
trains,  and  if  the  jury  believed  that  defendant 
negligently  failed  to  provide  or  nse  such  moans 
of  warning  as  were  reasonably  aafe  and  effec- 
tual to  avoid  Injury  to  travelers,  and  by  reason 
thereof  the  injuries  to  plaintiffs  occurred,  de- 
fendant was  liable,  unless  they  contributed  to 
such  injury. 

4.  The  instmction  did  not  make  it  incnm- 
I>ent  upon  the  company  to  adopt  some  mode 
that  would  make  if  impossible  for  a  person  to 
be  injured. 

Appeal  from  circuit  cotirt,  Graves  cotmty. 

"To  be  officially  reported." 

Separate  actloBS  by  Robert  A.  Stemtrf  a  ad- 
mliUstntor  and  «theRB  against  die  Nevrpoit 
News  &  Misslsalpiri  Valley  Company  for  per- 
sonal injnrles.  Platntias  recorered  Judg- 
ment, and  defendant  appeals.     Affirmed. 

Smitli,  Robblns  &  Thomas  and  P.  H.  Dar- 
by, for  appellant  R.  O.  Hlster,  H.  J.  Moos- 
nan,  and  W.  H.  Eister,  tor  appeUees. 


GUFFT,  J.  The  appellees,  In  separate 
salts  In  tbe  GmTes  court  of  common  pleas, 
recovered  Judgments  against  the  ai^pellant, 
and,  appellant's  motions  for  new  trials  hav- 
ing been  overruled,  they  prosecuted  appeals 
to  the  superior  court  of  Kentucky,  which 
court  affirmed  the  Judgment,  and  the  appel- 
lant obtained  appeals  to  this  court,  which 
appeals,  upon  request  of  parties,  are  heard 
together.  It  appears  that  W.  H.  Stewart, 
Oharles  Stewart,  Zephyr  Wyatt,  and  Robert 
Stewart  attempted  to  cross  the  railroad 
track  In  a  wagon,  and  a  collision  occurred 
between  the  wagon  and  a  locomotive,  result- 
ing in  the  instant  death  of  Robert  Stewart, 
and  the  injury  of  the  others.  Four  actions 
were  brought  against  the  railroad  company. 
In  which  it  was  charged  that  the  collision 
was  the  result  at  the  appellant's  negligence. 
One  of  the  actions  was  by  the  personal  rep- 
resentative of  Robert  Stewart,  and  one  by 
-each  of  the  other  persons  injured.  The  de- 
fense in  each  case  was  a  denial  of  negli- 
gence and  a  plea  of  contributory  negligence 
on  the  part  of  the  injured  parties.  The 
pleadings,  the  erldence,  and  the  rulings  of 
the  court  in  each  case  were  substantially 
T.368.w.no.!)— 34 


the  same,  and  win  be  disposed  of  in  one  opin- 
ion. 

The  highway  crossed  the  railroad  a  short 
distance  north  of  the  corporate  line  of  May- 
field,  Ky.,  and  about  16  or  20  feet  south  of  a 
deep  cut  The  north  end  is  about  280  yards 
from  the  crossing.  The  whistling  post  is 
about  265  yards  from  the  nortb  end  of  the 
cut.  The  railroad  track  is  consjderably  ele- 
vated above  the  highway,  and  in  crossing  the 
grade  is  steep.  On  account  of  the  conforma- 
tion of  the  surrounding  country  travelers 
upon  the  highway  approaching  this  crossing 
from  the  city  of  Mayfield  cannot  see  a  train 
coming  from  the  north  until  they  get  within 
12'  or  15  feet  of  the  track;  but  the  engineer 
or  fireman  on  the  locomotive  can  see  the 
horses  to  a  wagon  from  any  point  In  the  cut. 
and  a  little  distance  north  of  it,  when  the  horses 
get  wltliln  12  or  15  feet  of  the  track.  When 
the  wind  is  from  the  south,  as  It  seems  to  have 
been  on  the  evening  of  the  injury,  it  sweeps 
through  the  cut,  and  obstructs  any  sound  com- 
ing from  the  north.  The  lilghway  Is  the  only 
road  leading  from  the  north  to  Mayfield,  and  la 
a  thoroughfare  continuously  used  by  people 
going  to  and  returning  from  Mayfield.  W. 
H.  Stewart,  the  father  of  Robert  and  Charles, 
was  blind.  Robert  was  13  years  old,  Charles 
was  younger,  and  Zephyr  Wyatt  was  14 
years  old.  The  train  that  collided  with  the 
wagon  was  due  at  Mayfield  at  7  minutes 
past  6  p.  m.  The  erldence  tends  to  show 
that  the  parties  injured  left  Mayfield  about 
half  past  6,  being  past  the  time  that  the 
train  was  due  at  Mayfield.  The  testimony 
conduces  to  show  that  the  parties  in  the 
wagon  thought  the  train  bad  passed,  and,  as 
they  drove  along,  their  attention  was  di- 
rected to  a  freight  train  near  the  depot,  and 
south  of  the  crossing,  which  train  was  mov- 
ing to  and  fro.  The  old  man  cautioned  the 
children  to  look  and  listen.  He  listened.  At 
a  point  shortly  before  reaching  the  crossing 
they  stopped,  thinking  that  the  freight  train 
was  about  to  run  up  to  or  beyond  the  cross- 
ing. Seeing  that  It  moved  back,  they  drove 
on,  so  as  to  cross  before  it  returned  towards 
the  crossing.  They  did  not  see,  nor  did 
they  hear  the  whistle  or  other  sound  of,  the 
train  which  was  approaching  from  the  north. 
Just  as  they  got  on  the  track,  and  when  it 
was  too  late  to  turn  back,  they  saw  the 
train  almost  upon  tbem.  The  driver  whipped 
up  the  team,  and,  as  the  rear  end  of  the 
wagon  was  about  to  leave  the  track,  it  was 
struck  by  the  engine.  Witnesses  who  were 
Just  north  of  the  cut,  and  saw  the  train  as 
it  passed,  testify  that  no  whistle  was  blown 
at  the  whistling  post,  and  that  none  was 
blown  until  it  was  aboirt  to  enter  the  cut, 
and  then  only  two  short  blasts  were  made 
in  quick  succession.  This  evidence  Is  con- 
tradicted by  other  evidence.  The  train  was 
one  of  the  fastest  on  the  road,  its  schedule 
time  being  about  28  miles  per  hour.  It  was 
behind  time,  and  there  is  evidence  tending 
to   show   that   it   was   running   very    fast. 
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PUUntlffB'  evidence  also  tends  to  show  that, 
if  the  engineer  and  fireman  had  been  on  the 
lookout,  they  could  have  seen  the  team  in 
time  to  bsTe  stopped  the  train,  or  so  checked 
its  speed  as  to  have  avoided  the  collision. 
The  evidence  for  the  defendant  showed  that 
the  usual  sound  of  the  whistle  was  made  at 
the  whistling  post,  and  that  the  whistle  was 
sounded  about  the  time  the  engine  entered 
the  cut;  a^d  there  is  also  evidence  of  sev- 
eral persons  hearing  the  train  coming,  and 
seeing  the  danger  the  parties  were  in,  and 
shouting  to  them,  endeavoring  to  warn  them. 
The  engineer  and  fireman  swear  that  they 
did  not  see  the  team  until  the  engine  was 
within  40  or  50  feet  of  the  wagon,  and  that 
it  was  impossible  to  stop  the  train  in  time  to 
avoid  the  collision. 

Several  grounds  for  a  new  trial  are  relied 
on,  some  of  which  need  not  be  noticed.  The 
evidence  entitled  the  plalntUTs  to  go  to  the 
Jury.  Hence,  the  peremptory  instruction 
was  properly  reused.  The  second  instruction 
Is  upon  the  question  of  contributory  negli- 
gence, and  is  in  the  usual  form,  with  the 
exception  that  it  submitted  to  the  jury  the 
questicm  as  to  the  intelligence  of  Robert 
Stewart,  the  boy  who  was  killed.  There 
was,  in  fact,  no  question  In  the  evidence  on 
this  point,  as  all  the  plaintiffs'  evidence 
showed  that  he  was  a  remarkably  bright  and 
intelligent  boy,  and  bad  driven  on  the  road, 
hauling  wood,  etc.,  often;  and  therefore  the 
jury  could  not  have  been  misled  or  the  de- 
fendant prejudiced  by  this  portion  of  the  in- 
struction. The  third  instruction  is  very  seri- 
ously and  earnesUy  objected  to,  which  is  In 
the  following  language:  "The  court  instructs 
the  jury  that  if  they  believe,  from  the  evi- 
dence, that  by  reason  of  the  proximity  of  the 
crossing  to  the  city  of  Mayfield,  and  the 
number  of  the  traveling  public  crossing 
there,  or  by  reason  of  any  obstruction  of 
view  of  the  railroad,  or  of  the  bearing  of  the 
approach  of  trains,  said  crossing  was  ex- 
ceptionally or  unusually  dangerous,  then  it 
was  the  duty  of  the  defendant  to  use 
ordinary  care  to  discover  such  danger,  and, 
if  necessary  to  avoid  injury  to  travelers,  to 
keep  a 'flagman  there  to  warn  travelers  of 
approaching  trains,  or  to  adopt  and  use  some 
other  reasonably  safe  and  effectual  mode  of 
warning  travelers  of  the  approach  of  its 
trains;  and  if  the  jury  believe,  from  the 
evidence,  that  defendant  negligently  failed 
to  discover  such  danger,  if  any,  or  negligent- 
ly failed  to  provide  or  use  such  means  of 
warning  as  were  reasonably  safe  and  effec- 
tual to  avoid  injury  to  such  travelers,  and  .by 
reason  thereof  the  Injury  to  deceased  oc- 
curred, then  the  defendant  is  liable,  unless 
deceased  negUgentiy  contributed  to  such  in- 
jury and  death,  as  defined  in  instruction  No. 
2."  The  crossing  in  question  was  near  a 
populous  town,  was  the  only  way  to  the 
town  for  the  people  in  the  country  north  of 
it,  and  was  continuously  used  by  persons  on 
horseback  and  In  vehicles.     On  account  of 


the  elevation  of  the  track  above  the  highway, 
and  the  steep  approaches  to  it,  it  could  not 
be  crossed  at  an  ordinary  traveling  gait. 
The  deep  cut  and  the  conformation  of  the 
surrounding  country  were  such  that  a  per- 
son could  not  see  the  approaching  trains 
from  the  north  until  within  15  or  20  feet  of 
the  track,  and,  if  driving  a  horse,  could  not 
see  the  train  until  his  horse's  head  had  al- 
most reached  the  track,  and,  further,  under 
certain  conditions,  which  were  not  Infre- 
quent, many  persons,  especially  when  rid- 
ing in  a  wagon,  could  not  hear  the  approach 
of  a  train  or  Its  whistie.  Under  the  circum- 
stances, it  was  the  duty  of  the  company  to 
use  more  precaution  to  avoid  injury  to  per- 
sons using  the  highway  than  at  ordinary 
crossings;  and,  those  conditions  existing,  It 
was  not  Improper  to  require  the  company  to 
have  a  flagman  at  the  point  to  warn  travelers 
of  approaching  trains,  or  to  adopt  and  use 
some  other  reasonably  safe  mode  of  warn- 
ing travelers.  Kailroad  Ck>.  v.  Goetz's  Adm'x, 
79  Ky.  449;  LoulBviUe,  C.  &  L.  R.  Co.  v. 
Com.,  80  Ky.  143.  But  It  is  still  further  ur- 
ged that  the  Instruction  is  erroneous  because 
it  required  the  company  to  use  an  effectual 
mode  of  warning  travelers;  in  other  words, 
that  It  made  It  incumbent  upon  the  company 
to  adopt  some  mode  that  would  make  it  im- 
possible for  a  person  to  be  injured.  We  do 
not  think  that  the  Instruction  could  have 
been  so  understood  by  the  jury.  The  evi- 
dent meaning  was  that  the  means  should  be 
reasonably  effective.  The  other  instructions 
given  give  to  the  plaintiffs  no  right  to  re- 
cover unless  the  defendant  was  guilty  of 
negligence,  and,  manifestly,  the  jury  believed 
defendant  guilty  of  negligence  In  each  case. 
The  other  Instructions  given  were  not  preju- 
dicial to  the  substantial  rights  of  appellant 
in  either  of  the  oases,  and  those  asked  by  ap- 
pellant were  properly  refused.  Judgment  in 
each  of  the  cases  is  affirmed. 


MANION    v.   OHIO  VAL.   RT.   CO. 

(Court  of  Appeals  of  Kentucky.     June  18, 

1886.) 

OOABDIAN  AND  WaKD  —  PoWBR  OP    OUAKUIAN  TO 

CoMPKOMisE  Claim  for  Tort. 

1.  Unless  limited  by  statute,  a  Kuardian 
has  authority  to  compromise  and  release  claims 
or  demands  on  behalf  of  his  ward,  and  tbo 
ward  will  be  bound  thereby,  unless  done  in 
bad  faith  and  in  fraud  of  his  rights. 

2.  Under  St.  (  2030,  providing  that  a 
guardian  "shall  receive  and  sue  for  the  debts 
and  demands  owing  to  the  ward,  defend  actions 
against  him,  and  with  leave  of  court  may  com- 
pound a  debt  or  demand,"  the  "debts  or  de- 
mands owing  to  the  ward,  to  compound  which 
leave  of  court  is  required,  do  not  include  an 
imliquidated  claim  for  damaRen  for  a  tort  on 
behalf  of  the  ward:  and  a  settlement  of  snch 
a  claim  by  a  guardian,  if  made  in  good  faith, 
is  binding  on  the  ward. 

Appeal  from  circuit  court,  Henderson  coun- 


ty. 


"Not  to  be  officially  reported." 

Action  by  Mathew  Manion,  by  his  guard- 
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Ian,  against  tbe  Ohio  Valley  Railway  Com- 
pany. Jadgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

&  B.  &  B.  D.  Vance,  for  appellant 


LANDES,  J.  Tbe  question  raised  In  this 
case  Is  whether  the  guardian  of  the  infant 
appellant  had  the  lawful  power  to  bind  him 
by  compromising  a  claim  for  damages 
against  the  appellee,  alleged  to  have  been 
caused  by  reason  of  the  negligence  of  the 
appellee.  It  seems  that  the  Infant  appellant 
was  in  the  service  of  the  appellee  company 
on  the  27th  day  of  July,  1892,  in  the  capacity 
of  watchman  and  fireman  on  one  of  its  en- 
gines, and  that  on  that  day,  at  M cCIain  sta- 
tion, on  Green  River  Island,  between  Hen- 
derson and  Eyansville,  he  stumbled  over  a 
pile  of  rocks,  and  fell  upon  the  railroad 
track  In  front  of  the  engine,  and  his  leg  was 
run  over  and  broken,  and  "so  badly  mutilat- 
ed that  It  had  to  be  amputated  Just  below  the 
knee."  Afterwards  James  F.  Manion,  his 
father,  was  appointed  and  qualified  as  his 
guardian,  and  compromised  with  tbe  com- 
pany for  tbe  sum  of  (400,  which  was  paid  by 
the  company,  and  the  receipt  of  the  guardian 
taken  for  the  amount,  which  reads  as  fol- 
lows: "Received,  March  Slst,  1893,  of  the 
Ohio  Valley  Railway  Company,  the  sum  of 
four  hundred  dollars.  In  full  compromise, 
satisfaction,  and  discliarge  of  all  claims  or 
canse  of  action  against  it  or  any  of  its  les- 
sees, and  particularly  of  all  claims  or  causes 
of  action  arising  out  of  injuries  received  by 
Mathew  Manion  by  loss  of  leg  by  being  run 
over  by  engine  No.  6,  on  O.  V.  Railway,  near 
mile  494,  on  or  about  July  27th,  1892."  Ac- 
tion was  commenced  against  the  company  by 
the  infant,  suing  by  bis  said  guardian,  on  the 
30th  day  of  June,  1893,  seeking  to  recover 
$5,000  in  damages  for  the  alleged  Injury. 
Defense  was  made,  in  which  the  alleged 
negligence  was  denied,  and  the  said  com- 
promise and  payment  of  $400,  and  receipt 
therefor,  were  set  up  as  a  full  discharge  of 
tbe  company  from  all  farther  liability  to  the 
Infant  appellant  In  the  reply  it  was  ad- 
mitted, in  substance,  that  the  compromise 
was  made,  and  the  $400  were  paid  as  alleged 
in  the  answer.  But  It  was  averred  that  "In 
consideration  of  the  payment  of  said  sum, 
and  tbe  agreement  of  defendant  to  furnish 
a  place  and  employment  to  plaintiff,  his 
guardian  did  agree  that  same  should  be  a 
settlement  of  all  claims  and  causes  of  ac- 
tion against  the  defendant  arising  out  of 
said  Injury."  It  was  then  averred  that  the 
company,  having  paid  the  $400,  "refused  to 
give  employment  to  plaintiff  as  It  bad 
agreed,"  and  that  "said  agreement  was  made 
by  his  said  guardian  without  leave  of  court, 
and  was  not  binding  on  him."  A  demurrer 
to  the  reply  was  filed,  and  sustained  by  the 
court,  and  the  petition  dismissed,  and  that 
Judgment  Is  before  us  on  this  appeal. 

Wlthont   statutory    restraint   a  guardian 


may  compromise,  settle,  and  release  claims 
and  demands  due  to,  or  made  by  or  on  behalf 
of,  his  ward,  and  the  ward  will  be  bound 
thereby,  unless  it  is  done  in  bad  faith,  or  in 
fraud  of  his  rights.  Authorities  on  this  ques- 
tion are  collated  in  a  valuable  note  to  the 
case  of  Hayes  v.  Insurance  Co.  (decided  by 
the  supreme  court  of  lilinois),  and  reported 
In  1  Lawy.  Bep.  Ann.  304,  18  N.  B.  322.  It 
is  insisted  by  counsel  for  the  appellant  that 
the  powers  of  guardians  In  this  state  are  re- 
stricted by  statute,  and  that  the  compromise 
made  by  the  guardian  In  this  case  was  unau- 
thorized, and  was  not  binding  on  the  Infant 
apiiellant  The  statute  relied  on  is  section 
5  of  article  2  of  chapter  48  of  tbe  G^ieral 
Statutes  (St  Ky.  {  2030),  which  contains  the 
following  provision  with  reference  to  the 
duties  and  powers  of  guardians,  viz.:  "He 
shall  receive  and  sue  for  the  debts  and  de- 
mands owing  to  tbe  ward,  defend  actions 
against  him,  and,  with  leave  of  court  may 
compound  a  debt  or  demand."  The  conten- 
tion is  that  the  compromise,  having  been 
made  by  the  guardian  without  leave  of  court 
was  without  authority,  or  beyond  the  author- 
ity conferred  upon  him  by  law,  and  was 
therefore  not  binding  on  the  Inf&nt  appel- 
lant It  does  not  appear  that  this  question 
has  heretofore  been  passed  on  by  this  court 
nor  do  we  deem  it  necessary  in  this  case  to 
determine  how  far  the  powers  of  g^uardians 
are  restricted  by  the  statute,  with  reference 
to  the  compounding  of  debts  and  demands 
owing  to  their  wards;  for  it  is  manifest  that 
the  claim  for  damages  here  is  not  the  kind  of 
claim  which  Is  embraced  In  the  meaning  of 
the  words  "debt  or  demand,"  used  In  the 
statute,  and  which  a  guardian  may  not 
"compound"  without  leave  of  court,— the 
words  used.  In  our  opinion,  being  intended 
to  designate  or  describe  such  claims  as  may 
be  due  or  owing  to  the  ward,  and  consequent- 
ly not  such  as  are  of  the  nature  of  unliquidat- 
ed damages  for  tort  to  the  person  or  proper- 
ty of  the  ward.  And.  Law  Diet.  In  loco, 
"Claim";  "Demand."  We  hold,  therefore, 
that  the  guardian  had  the  power  and  authori- 
ty in  law  to  compromise  the  claim,  ^nd  that 
the  court  did  not  err  In  sustaining  the  demur- 
rer to  the  reply.  If  the  terms  upon  which 
the  claim  for  damages  was  compromised 
have  not  been  complied  with,  that  Is  not  a 
matter  that  was  cognizable  In  this  case. 
And,  If  there  was  bad  faith  or  fraud  in  the 
transaction  on  the  part  of  the  company.  It 
does  not  appear  from  the  averments  in  the 
reply.  Finding  no  error,  the  Judgment  is  af- 
firmed. 


BERNARD    LEAS    MANUF'G    CO.    v. 
WALLER. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1896.) 

Bale— RE8C18810S— Opfer   after   Suit  Bmocght. 

A  purchaser,   after  being  sued  for  the 

price   of   machinery,    cannot    escape    liability 
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therefor  by  an  offer  to  return  the  machinery, 
although  entitled  to  set  oS  damages  for  its 
failure  to  comply  with  a  warranty.  An  offer 
to  rescind,  to  be  available,  should  have  been 
made  within  a  reasonable  time  atttt  the  dis- 
covery of  the  defect 

Appeal  from  circuit  conrt.  Union  county. 

"Not  to  be  officially  reported." 

Action  by  the  Bernard  Iieas  Manufbctu]> 
Ing  Oompany  against  Aaron  Waller.  Judg- 
ment .  for  defendant,  and  plain tifT  appeals. 
Rerersed. 

8.  B.  &  R.  D.  Vance,  for  appellant  Allm 
D.  Hughes,  for  appellee. 

OUPFY,  J.  This  action  was  Instituted  by 
tbe  appellant  to  recorer  of  appellee  an  al- 
leged balance  of  $516.96,  due  for  deTator 
machinery  for  his  warehouse.  The  rabstance 
of  tbe  defense  is  that  tbe  machinery  ms 
worthless,  and  would  not  a;t  all  answer  tbe 
purpose,  and  that  appellant  bad  warranted 
the  same,  and  bad  undertaken  to  erect  same, 
and  have  It  In  full  and  perfect  operation  by 
a  certain  time;  and  that  appellant  bad  also 
failed  to  comply  with  that  part  of  tbe  con- 
tract Appellee  also  set  out  specifically  vari- 
ous Items  of  damage,  and  asl^ed  $1,275  dam- 
ages. Appellant  denied  all  the  material  aver- 
ments of  appellee  as  to  damages,  warranty, 
etc.,  as  well  as  pleading  that  the  failure  of 
the  machine  to  answer  tbe  purpose  was  tbe 
fault  <rf  appellee.  A  trial  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  appellee  for 
the  sums  of  $262.50  and  $625,— making  a 
total  of  $887.50;  and  to  this  verdict  the  Jury 
added  the  following:  "The  above  verdict  is 
upon  the  basis  that  the  defendant  keeps  tbe 
scales,  and  the  plaintiff  to  take  the  other 
machinery  out  of  tbe  bouse."  Judgment 
was  suspended  ni>on  the  verdict  and  on  tbe 
next  day  it  appears  that  the  defendant  ap- 
peared, and  consented,  upon  the  payment 
of  the  amount  of  the  verdict  that  tbe  plain- 
tiff might  remove  the  machinery  elcept  the 
Fairbanks  wagon  scales;  whereupon  judg- 
ment was  entered  in  favor  of  appellee  for 
.|887.50,  with  Interest  and  costs,  and  upon 
payment  thereof  plaintift  was  authorized  to 
remove  said  machinery.  Appellant  moved 
for  a  new  trial,  relying  upon  several 
trrounds,  which  motion  was  overruled  by  tbe 
court  and  api>ellant  has  appealed. 

It  seems  to  us  that  tbe  court  erred  in  per- 
mitting appellee  to  file  the  amended  answer 
averring  bis  willingness  for  appellant  to  re- 
move the  machinery.  That  plea  came  too 
late.  He  might  have,  within  a  reasonable 
time  after  discovering  tbe  breach  of  war- 
runty,  or  worthlessness  of  the  machine, 
have  offered  to  return  the  machine,  and,  if 
his  cause  of  action  was  well  founded,  be 
would  have  been  relieved  from  any  liability 
for  tbe  price  or  value  of  tbe  same,  and  might 
have  had  such  other  relief  as  be  showed  bim- 
«elf  entitled  to,  but  not  having  done  ao, 
the  verdict  and  judgment  ought  not  to  have 
been  rendered  or  allowed  to  stand.   Tbe  a^ 


pellee  should  account  tor  tbe  value.  If  any, 
of  tbe  machinery  left  in  tbe  warehouse  at 
tbe  time  and  place  wbere  It  was  stored  to 
he  used,  including  the  Fairt>anks  scales, 
and  be  allowed  the  amount  paid  by  him  to 
appellant,  and  also  be  allowed  such  dam- 
ages, if  any,  as  be  has  sustained  by  reason 
of  the  breacb  of  warranty  and  failure  of  ap- 
pellant to  comply  with  tbe  contract  If  such 
breacb  or  failure  be  shown.  For  tbe  reasmis 
indicated,  the  judgment  of  tbe  court  below 
is  reversed,  and  cause  remanded  for  a  new 
trial,  upon  principles  consistent  with  this 
opinion. 


HOLLY  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.     June  18, 

1896.) 

HomciDi— CoNsriiuoT  as  a  DcrsKsi— Bvidbxos 
— Intbbbst  or  Wi-rassa— Chabactbb  or  DBrsNO- 
ANT— Criminal  Law — Conddct  or  Jubob — ^Tiica 
or  Tbiai. — TiMB  or  SBNTsycB. 

1.  On  a  triid  for  homicide,  where  defend- 
ant claimed  that  a  conspiracy  existed  between 
deceased  and  two  others  to  kill  him,  one  of  the 
persons  alleged  to  be  in  the  conspiracy,  being  a 
witness,  was  asked  on  cross-examination  wh^h- 
er  he  had  not  said  the  evening  l>efore  the  killing 
that  defendant  would  be  killed  before  the  next 
night  Held,  that  tbe  questioa  was  properly  ex- 
cluded as  not  tending  to  show  a  eonaptracy  so 
tar  as  deceased  was  concerned. 

2.  A  witnos*,  having  testified  that  he  heard 
one  of  the  alleged  conspirators  talking  at  a 
certain  time,  was  asked  to  give  the  substance 
of  what  he  said.  Beld,  that  the  testimony  was 
properly  excluded,  as  it  was  not  shown  to  refer 
to  the  question  of  conspiracy. 

3.  On  cross-examination  of  a  woman  who 
was  a  witness  for  the  defendant,  it  was  admis- 
sible, as  showing  her  Interest  ana  prolwble  bias, 
to  prove  that  she  had  been  living  with  defend- 
ant, though  not  married  to  him. 

4.  Evidence  having  been  admitted  to  im- 
peach the  general  moral  character  of  defend- 
ant, it  was  not  neceesary  for  the  court  to  spe- 
cially charge  the  jury  that  such  evidence  was 
competent  only  to  discredit  defendant's  testi- 
mony. 

5.  Under  Cr.  Code,  §  185,  trial  on  an  Indict- 
ment for  felony  may  be  fixed  for  the  same  t<»m 
of  court  at  which  the  indictment  was  found, 

6.  Where  defendant  on  a  verdict  of  guilty, 
,  was  sentenced  the  next  day,  but  was  allowed 

time  thereafter  to  move  for  a  new  trial  and  pre- 

Sare  a  bill  of  exceptions,  no  substantial  right  of 
efendant  was  prejudiced,  affording  ground  for 
I  reversal. 

7.  It  was  not  error  to  allow  one  of  the  ju- 
rors to  become  separated  a  short  distance  from 
the  other  jurors;  it  appearing  that  he  was  in 
sight  of  the  sheriff,  and  that  no  one  liad  an  op- 
portunity to  converse  with  him. 

Appeal  from  circuit  court.  Breathitt  coun- 
ty. 

"Not  to  be  officially  reported." 

Carey  Holly  was  convicted  of  murder,  and 
appeals.    Affirmed. 

J.  C.  B.  Bacb,  G.  W.  Fleenor,  and  W.  W. 
Vaughn,  for  appellant  W.  S.  Taylor,  for  the 
Commcmwealth. 

PAYNTER,  J.  The  defendant  was  Indict- 
ed for  the  murder  of  James  Combs,  tried, 
convicted,  and  sentenced  to  confinement  In 
the  penitentiaij  for  18  years.     The  kllUng 
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took  place  on  the  17th  of  February,  1896. 
On  the  4th  day  of  March,  1896  (the  third  day 
of  the  term),  the  grand  jury  returned  the  In- 
dictment. The  conrt  on  the  same  day  fixed  the 
fourteenth  day  of  the  term  for  the  trial  of  the 
case.  The  trial  ended  on  the  19tb  of  the  month. 
The  defendant  was  in  custody  when  the  In- 
dictment waa  found.  A  trial  of  a  felony  case 
can  be  ttxed  for  the  same  term  of  the  court 
at  which  the  indictment  is  found.  Cr.  Ck>de,  { 
185. 

When  the  case  was  called  for  trial  the  de- 
fendant moved  the  court  for  a  continuance 
because  he  had  been  unable  to  procure  coun- 
sel. Thereupon  the  court  appointed  two 
members  of  the  bar  to  act  as  counsel  for  him. 
He  then  moved  the  court  for  a  continuance  of 
the  cause,  and  filed  his  aflidavit  In  support 
of  the  motion,  and  in  which  he  named  the 
witnesses  whose  testimony  he  desired,  and 
set  forth  the  facts  which  he  expected  to  prove 
by  them.  Thereupon  the  attorney  for  the 
commonwealth  agreed  that  the  afSdavit  might 
be  read  as  the  depositions  of  the  absent  wit- 
nesses, and  "that  the  statements  therein 
sbonld  be  taken  as  true."  The  defendant 
then  announced  "Ready  for  trial."  It  appears 
from  the  order  that  the  court  did  not  act  up- 
on the  motion  for  a  continuance  which  was 
made  after  the  appointment  of  counsel,  on 
account  of  the  absent  witnesses,  but  the  de- 
fendant, upon  the  agreement  of  the  com- 
monwealth's attorney  that  the  statements  it 
contained  should  be  taken  as  true,  announced 
"Ready  for  trial."  As  appears  from  the  or- 
der, the  court  did  not  have  an  opportunity 
to  commit  an  error  in  refusing  a  continuance 
on  account  of  the  absence  of  witnesses,  be- 
cause, before  the  court  acted,  the  defendant 
announced  his  readiness  for  trial.  Notwith- 
standing it  was  agreed  that  the  affidavit  was 
to  be  read  as  the  deposition  of  the  absent  wit- 
nesses, and  the  statements  therein  were  to  be 
taken  as  true,  the  defendant  never  offered  to 
read  the  affidavit,  or  asked  to  have  the  state- 
ments it  contained  taken  as  true.  The  trial 
took  place  at  the  same  term  at  which  the  in- 
dictment was  returned,  and  the  court  could 
not  properly  have  forced  a  trial  at  that  term 
unless  the  attorney  for  the  commonwealth  ad- 
mitted upon  tlie  trial  that  the  facts  which  the 
affidavit  stated  the  absent  witnesses  would 
prove  were  true.  Cr.  Code,  §  189;  Hardesty 
V.  Com.,  88  Ky.  53T,  11  S.  W.  689.  After 
counsel  had  been  appointed  to  represent  the 
defendant,  it  does  not  appear  that  It  was 
suggested  to  the  conrt  that  the  case  could  not 
be  tried  because  counsel  was  not  prepared  to 
go  on  with  the  trial  of  the  case,  nor  does  the 
affidavit  contain  any  such  statement. 

The  court  did  not  refuse  to  allow  defend- 
ant to  prove  any  facts  tending  to  show  a  con- 
spiracy on  the  part  of  the  deceased,  Nick 
Combs,  and  James  Spencer  to  kill  the  defend- 
ant. Spencer  was  introduced  by  the  com- 
monwealth. On  cross-examination  the  de- 
fendant made  him  his  witness  to  prove  the 
gun  which  Nick  Combs  had  on  the  day  of  the 


killing  was  taken  to  Luther  Combs  by  tbe 
witness,  and  also,  by  his  cross-examination, 
had  Spencer  to  prove  that  he  bad  nothing  to 
do  with  tbe  killing.  The  defendant  did  not 
offer  to  prove  that  the  gun  found  with  de- 
ceased was  borrowed  by  James  Spencer  for 
the  purpose  of  killing  deTendant  Counsel  for 
defendant  did  ask  Spencer  If  he  had  not  said, 
the  evening  before  tbe  killing,  that  defendant 
would  be  killed  before  the  next  night.  The 
court  properly  refused  to  let  the  witness  an- 
swer the  question.  It  would  have  raised  an 
immaterial  Issue,  and  would  not  Iiave  thrown 
any  light  on  the  conduct  of  the  parties  at 
the  lime  of  the  killing,  nor  would  it  have 
tended  to  prove  that  the  deceased  or  Nick 
Combs  were  conspiring  to  take  the  life  of 
the  accused.  There  was  no  evidence  offered 
before  or  after  the  interrogatory  in  question 
which  would  have  rendered  the  answer  com- 
petent. The  defendant  had,  by  the  cross-ex- 
amination of  Spencer,  made  him  exculpate 
himself  from  the  imputation  made  in  the 
ground  for  a  new  trial.  Jack  Little  was  ask- 
ed the  question  if  he  had  heard  Spencer  talk 
any  at  the  time  suggested  in  the  question  pro- 
pounded to  Spencer,  Just  refwred  to.  He  re- 
plied that  he  "heard  him  talk  some."  He 
was  then  asked,  "Do  you  remember  the  sub- 
stance of  what  he  said?"  An  objection  to  this 
question  was  sustained,  and  properly  so.  He 
may  have  heard  him  talk  about  many  things 
wholly  disconnected  with  the  subject  under 
investigation.  He  could  not  have  been  permit- 
ted to  contradict  Spencer,  because  no  founda- 
tion had  been  laid  for  it. 

The  bUl  of  exceptions  does  not  contain  any 
part  of  the  argument  of  the  attorney  for  the 
commonwealth,  nor  any  exceptions  to  any 
statements  he  may  have  matie.  Therefore 
there  is  nothing  appearing  in  the  record  for 
the  court  to  review  In  this  particular. 

It  Is  insisted  that 'the  conrt  erred  because 
he  passed  Judgment  on  defendant  in  less 
than  three  days  after  he  was  convicted.  The 
orders  do  not  show  when  the  court  adjourned, 
but  they  do  show  that,  the  day  following  the 
Judgment  sentencing  the  defendant  to  con- 
finement in  the  penitentiary,  grounds  for  a 
new  trial  were  filed,  and  time  extended  for 
preparing  and  filing  a  bill  of  exceptions.  The 
record  does  not  show  that  the  court  remained 
In  session  two  days  after  the  verdict,  and  it 
cannot  be  said  that  the  court  was  not  about 
to  adjourn  when  the  Judgment  was  rendered, 
as  the  only  order  made  thereafter  may  have 
been  the  one  entering  motion  for  a  new  trial, 
and  filing  grounds  therefor.  Besides,  it  does 
not  appear  that  the  defendant  has  been  preju- 
diced by  the  Judgment  being  entered  on  the 
day  of  the  verdict  O'Brien  v.  Com.,  89  Ky. 
357,  12  S.  W.  471.  The  grounds  for  a  new 
trial  were  heard  and  considered  as  If  the 
Judgment  had  not  been  pronounced.  The 
court  still  had  control  over  the  verdict  and 
Judgment. 

The  court  did  not  err  in  refusing  to  set 
aside  the  verdict  because  one  of  the  Jurors 
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was  permitted  to  separate  a  short  distance 
from  the  other  Jurors.  It  does  not  appear 
that  the  juror  was  out  of  the  sight  of  the 
sheriff  or  the  balance  of  the  Jury,  nor  that  the 
juror  did,  or  had  an  opportunity  to,  converse 
with  any  one  during  such  separation.  There 
was  no  evidence  of  undue  influence  or  Inter- 
ference by  others.  Blyew  v.  Com.,  91  Ky. 
200,  16  S.  W.  356. 

Ann  Johnson  was  introduced  as  a  witness 
for  defendant.  It  was  not  error,  for  the  pur- 
pose of  showing  her  Interest  and  probable 
bias,  to  allow  her  to  prove  on  cross-examina- 
tion that  she  and  the  defendant  had  been  liv- 
ing together  without  being  married.  When 
the  court  admitted  the  evidence  to  Impeach  the 
general  moral  character  of  the  defendant,  It 
was  not  its  duty  to  admonish  the  jury  that 
it  was  only  competent  to  discredit  him  as  a 
witness.  The  Jury  could  not  possibly  have 
concluded  it  was  for  any  other  purpose. 

The  evidence  introduced  by  the  common- 
wealth, if  true,  showed  that  the  defendant  IrlU- 
ed  Combs  without  any  sort  of  provocation  or 
excuse;  that  he  began  to  shoot  at  him  when  he 
was  trying  to  avoid  meeting  the  defendant. 
On  the  other  hand,  the  defendant's  testimony 
tends  to  show  that  the  killing  was  in  self-de- 
fense. 

The  court  properly  instructed  the  Jury. 
They  were  the  Judges  of  the  facts.  Believing 
that  no  error  was  committed  which  prejudi- 
ced the  substantial  rights  of  the  accused,  the 
Judgment  Is  atUrmed. 


DAVIS  V.  BROWN. 

(Court  of  Appeals  of  Kentucky.     June  11, 
1896.) 

Contract  in  Rbstkaint  ofTradb — Brbach— Limi- 
TATioxii—BviDBNCB— Remarks  of  Couxsel. 

1.  A  right  of  action  for  violation  of  an  oral 
contract  to  cease  selling  buggies  in  a  particular 
county  accrues  on  the  first  breach,  and  is  barred 
by  five  years'  limitations  provided  by  Gen.  St. 
c.  71,  art.  3,  §  2.  Pryor,  C.  J.,  dissenting.  32 
S.  W.  614,  affirmed. 

2.  Where  it  was  claimed  that  a  vendee  of 
an  undertaking  business  agreed,  in  considera- 
tion of  the  sale,  to  cease  selling  buggies  in  a 
particular  county,  it  was  error,  in  an  action 
against  him  for  breach  of  the  alleged  agree- 
ment, to  admit  evidence  of  a  resale  of  the  busi- 
ness by  him  to  a  third  person,  and  that  plaintiff, 
to  enable  him  to  make  the  resale,  agreed  not  to 
engage  in  the  undertaking  business  if  he  would 
renew  the  agreement  which  he  bad  broken,  es- 
pecially where  plaintiff  alone  testified  to  the 
original  agreement,  and  defendant  denied  it. 

3.  Where  limitations  was  one  of  the 
grounds  of  a  demurrer  to  the  petition,  it  was 
error  to  allow  plaintiff's  attorney,  in  argument, 
to  state  reasons  why  the  suit  was  not  brought 
sooner,  there  being  no  evidence  presented  to  ex- 
cuse the  delay,  conceding  it  were  relevant 

"To  be  oflScially  reported." 

On  rehearing.    Reversed. 

For  former  opinlmi,  see  32  S.  W.  614. 

Lindsay  &  Botts  and  Geo.  C.  Drane,  for  ap- 
pellant   E.  E.  Settle,  for  appellee. 


GUFFY,  J.  The  Judgment  in  this  case 
was  reversed  In  October,  1895,  after  which 
appellee  filed  a  petition  for  rehearing,  and 
the  court  ordered  a  reargtiment  In  the  for- 
mer opinion  the  only  question  considered 
and  decided  was  as  to  the  efficacy  of  the  plea 
of  the  statute  of  limitation,  but  we  will  now 
consider  at  more  length  various  contentions 
of  the  parties. 

The  petition  is  In  the  following  language, 
and  was  filed  the  29th  of  May,  1893.  'The 
plaintiff.  Brown,  states  that  on  or  about  the 
day  of ,  1885,  he  and  the  defend- 
ant were  both  engaged  in  business  in  the 
town  of  Owenton,  Ky.;  the  plaintiff  then 
carrying  on  the  general  furniture  and  under- 
taking business,  and  also  the  sale  of  wagons 
and  buggies,  and  the  defendant,  A.  B.  Davis, 
at  the  time  being  also  engaged  In  the  selling 
of  wagons  and  buggies.  That,  in  considera- 
tion that  this  plaintiff  would  then  s^  out  to 
him  the  furniture  and  undertaking  business, 
and  the  further  agreement  on  plaintiff's  part 
not  again  to  engage  therein  in  Owenton  and 
Owen  county,  the  defendant,  A.  B.  Davis, 
agreed  from  tliat  date  to  cease  to  sell  bug- 
gies in  said  county,  and  agreed  that  be  would 
not  again  carry  on  said  trade,  or  ofEer  any 
more  buggies  for  sale,  or  interfere  with  the 
plaintiff  in  said  business.  Said  agreement 
was  in  parol.  That  thereupon,  relying  on 
said  agreement  and  contract,  this  plaintiff 
sold  out  to  defendant  all  his  furniture  and 
undertaking  supplies,  and  in  good  faith  aban- 
doned said  business,  but  that  the  defendant, 
Davis,  not  reg^arding  his  own  promise  and 
agreement,  continued  to  sell  buggies  in  said 
town  and  county  from  that  time  until  the 
present  time,  to  the  great  Injury  and  detri- 
ment of  the  plaintiff's  trade,  and  to  bis  dam- 
age in  the  last  5  years  in  the  sum  of  $2,500. 
Wherefore  he  prays  Judgment  against  de- 
fendant for  $2,500  and  costs.  E.  E.  Settle, 
P.  A." 

The  defendant  filed  a  demurrer  to  the  peti- 
tion, which  reads  as  follows:  "The  defend- 
ant, A.  B.  Davis,  comes  and  by  his  attorneys 
demurs  to  plaintlfiTs  petition  because  the 
same  does  not  state  facts  sufilcient  to  consti- 
tute a  cause  of  action  against  this  defend- 
ant. Lindsay  &  Botts,  Attys.  for  Deft."  The 
demurrer  was  overruled,  and  defendant  ex- 
cepted, after  which  defendant  filed  his  an- 
swer, which  is  in  the  following  language: 

"The  defendant  denies  that,  in  consideration 
that  the  plaintiff  would  then  sell  out  to  him 
the  furniture  and  undertaker's  business,  or 
either,  or  the  further  agreement  on  plain- 
tiff's part  not  again  to  engage  therein  in  Ow- 
enton or  Owen  county,  this  defendant  agreed 

from  that  day,  viz. day  of ,  1885, 

or  from  any  date  or  time,  to  cease  to  sell 
buggies  in  said  county;  or  agreed  that  he 
would  not  again  carry  on  said  trade,  or  offer 
any  buggies  for  sale,  or  interfere  with  plain- 
tiff in  said  business;  or  that  plaintifE  relied 
on  said  agreement  or  contract;  or  that  there 
was  any  such  contract  or  agreement;  or  that 
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plaintiff,  relying  on  any  snch  alleged  con- 
tnict  or  agreement,  sold  out  to  defendant; 
or  that  plaintiff  sold  out  to  defendant,  at  all, 
all  or  any  part  of  plaintiff's  furniture  or  un- 
dertaking supplies;  or  in  good  faitb  or  at  all 
abandoned  said  business;  or  tliat  this  de- 
fendant did  not  regard  any  of  his  words, 
promises,  or  agreements  that  he  made;  and 
again  denies  having  uttered  or  made  any 
such  alleged  promise,  word,  or  agreement, 
but  admits  selling  buggies,  wagons,  etc.,  for 
ibe  last  20  years  or  more.  Defendant  denies 
that  plaintiff  has  been  injured  or  suffered 
any  detriment  by  means  of  any  violated 
Kord,  promise,  or  agreement  of  defendant, 
during  the  last  five  years,  or  any  other  time, 
in  the  sum  of  ^2,500,  or  In  any  other  sum. 
i2)  Defendant,  for  further  answer  herein, 
and  still  denying  the  alleged  compact  and 
agreement  declared  on,  states  that,  if  eyer 
such  contract  tiad  been  made,  it  bllng 
claimed  by  plaintiff  that  it  was  by  parol,  and 
alleged  by  plaintiff  to  have  been  made  in 
IS8S,  and  plaintiff's  petition  having  been 
arat  filed  on  May  29,  1883,  and  more  than  8 
;eai8  after  the  alleged  contract  is  by  plain- 
tiff alleged  to  have  occurred,  that  plaintllTs 
dedaiatlons  being  upon  an  alleged  agree- 
toent  which  is  not  to  be  performed  within 
one  year  from  the  making  thereof,  unless  the 
nme  or  some  memorandum  or  note  thereof 
be  in  writing  and  signed  by  defendant,  plain- 
tiff cannot  have  or  longer  maintain  this  ac- 
tion. (3)  Defendant  further  states  that, 
while  BtUl  denying  the  alleged  contract  or 
agreement,  states  that  more  than  five  years 
bave  elapsed  since  the  contract  declared  on 
by  plaintiff  is  alleged  to  have  been  made, 
and  next  prior  to  the  institution  of  plaintiff's 
action;  and  defendant  pleads  and  relies  on 
the  statute  of  limitation  In  such  cases  made 
and  provided.  Wherefore  defendant  prays 
that  plaintiff's  petition  be  dismissed,  for  his 
costs,  and  for  all  further  and  proper  relief, 
etc.    Lindsay  &  Botts,  Attys.  for  Deft." 

Plaintiff  then  demurred  to  each  of  the 
three  paragraphs  of  the  answer,  which,  be- 
ing considered  by  the  court,  was  overruled 
as  to  the  first  paragraph  and  sustained  aa 
to  the  second  and  third  paragraphs,  with 
exceptions.  A  trial  resulted  In  a  verdict 
and  jadgment  In  favor  of  plaintiff,  appellee 
here,  for  $300,  and  afterwards  the  appellant 
moved  for  a  new  trial,  and  filed  grounds  in 
anpport  of  the  motion,  which  are  as  follows: 
"(1)  Because  the  court  erred  In  overruling 
defendant's  demurrer  to  plaintiff's  petition. 
(2)  Because  the  court  erred  in  sustaining 
plaintiff's  demurrer  to  the  second  and'  third 
paragraphs  of  defendant's  answer  herein. 
(3>  Becanae  the  court  erred  in  overruling  de- 
fendant's objection  to  and  permitting  incom- 
petent evidence  to  be  heard  by  the  Jury  in 
this:  In  permitting  the  witness  J.  M.  Hem- 
don  to  state  that  he,  as  agent  of  defendant, 
went  to  plaintiff,  at  a  time  long  subsequent 
to  the  making  of  the  contract  which  plain- 
tiff declared  on,  and  In  and  about  a  con* 


tract  with  other  parties  (J.  0.  Hartsough  and ' 
others),  to  which  ruling  of  the  court  defend- 
ant at  the  time  excepted  and  still  excepts. 
(4)  Because  the  court  erred  in  giving  to  the 
Jury  as  the  law  of  the  case  instructions  Nos. 
1,  2,  3,  and  4,  and  to  the  giving  of  each  and 
all  of  which  defendant  at  the  time  excepted 
and  still  excepts.  (5)  Because  the  court  erred 
in  refusing  to  give  to  the  Jury  as  the  law  of 
this  case  the  instructions  asked  for  by  de- 
fendant and  marked  Nos.  1,  2,  3,  and  4.  To 
the  ruling  of  the  court  in  refusing  each  and 
all  of  said  instructions  the  defendant  at  the 
time  excepted  and  still  excepts.  (6)  Because 
the  verdict  and  Judgment  are  both  and  each 
not  supported  by,  but  are  both  and  each 
flagrantly  against,  the  evidence.  (7)  Be- 
cause the  verdict  and  Judgment  are  both 
and  each  against  the  law  and  evidence.  (8) 
Because  the  court  erred  in  refusing  to  allow 
competent  evidence  to  be  heard  by  the  Jury. 
(9)  Because  the  court  erred  in  permitting, 
over  defendant's  objections,  Incompetent  evi- 
dence to  be  heard  by  the  Jury.  (10)  Because 
the  verdict  is  the  result  of  passion  and  prej- 
udice, and  is  excessive.  (11)  Because  of  the 
misconduct  of  plaintiff's  attorney  while  ar- 
guing and  closing  the  case,  saying  to  the 
Jury  that  defendant  had  by  his  attorneys 
contended  in  the  argument  of  the  demurrer 
to  plaintiff's  petition  sought,  and  the  de- 
fendant sought,  to  evade  the  contract  be- 
cause it  was  not  In  writing;  and,  inasmuch 
as  the  defendant's  attorneys  now  thought 
that  the  contract  declared  on  could  not  be 
enforced  because  it  was  not  in  writing,  the 
plaintifTs  delay  in  bringing  this  action  was 
to  be  excused,  because  he  did  not  know  he 
could  enforce  his  contract,— all  which  was 
objected  to,  and  the  court  refused  to  rule  on 
same;  to  all  which  defendant  excepted  at 
the  time  and  still  excepts,  and  by  reoson  of 
which  defendant  was  prevented  from  hav- 
ing and  did  not  have  a  fair  and  impartial 
trial.  (12)  Becatise  the  verdict  is  not  sus- 
tained by  the  evidence.  (13)  Because  the 
verdict  and  Judgment  are  both  and  each 
not  only  contrary  to  the  law  as  given  by  the 
court,  but  contrary  to  the  law  of  the  com- 
monwealth. (14)  "Because  the  defendant, 
since  the  rendition  of  the  Judgment  and  ver- 
dict herein,  has  discovered  material  evidence 
which  plaintiff  could  not  and  did  not  dis- 
cover or  produce  at  the  trial  of  this  cause. 
The  afSdavits  that  are  herewith  filed  show 
the  facts  that  J.  C.  Hartsough,  and  by 
Hartsough  it  will  be  proven  that  he  (Hart- 
sough) did,  prior  to  his  purchase  of  the  fur- 
niture and  undertakings  from  Mrs.  Stamper, 
and  being  apprised  of  Brown's  threat  that, 
if  Stamper  sold  to  Hartsough,  he  (Brown) 
would  engage  In  said  business,  said  Hart- 
sough expressly  stated  to  Davis  that  'if  he 
(Brown)  is  trying  to  force  you  to  cease  the 
buggy  business,  you  Just  let  him  engage  in 
it;  I  will  fight  him,  and  don't  you  in  any 
way  make  any  contract  with  him.'  (15)  Be- 
cause the  defendant  has,  since  the  rendi- 
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tlon  of  the  yerdlct  and  judgment  herein,  dUh 
covered  new,  Important,  and  material  eTi- 
dence  In  hlfl  behalf  which  he  could  not  with 
reasonable  diligence  have  dlgcovered  or  pro- 
duced at  the  trial.  Lindsay  &  Botts,  Attyg. 
for  Deft"  The  motion  for  a  new  trial  being 
overruled,  appellant  excepted,  and  prose- 
cutes this  appeal. 

The  third  paragraph  of  defendant's  answer 
pleads  or  attempts  to  plead  the  five  years' 
statute  of  llmitaUon  as  a  bar  to  plalntiCCs 
claim,  and  he  Insists  in  his  brief  that  the 
plea  is  a  complete  bar  to  the  action,  whUe  ap- 
pellee insists  that  the  answer  Is  no  plea  of  the 
statute,  because  he  seeks  to  recover  only  for 
damages  sustained  during  the  last  five  years, 
which  he  assumes  to  be  his  cause  of  action. 
It  will  be  seen,  from  the  petition,  that  the 
contract  sued  on  or  set  np  In  the  petition 
was  in  parol,  and  made  and  entered  Into  In 
18S5,  and  that  It  had  been  continuously  dis- 
regarded and  violated  by  appellant  from  that 
date  up  to  the  Institution  of  the  suit  In  May, 
1898,  which  violation  was  known  to  plaintiff. 
If,  therefore,  the  statute  could  be  Interposed 
as  a  defense,  the  plea  was  sufficiently  ex- 
plicit; but  appellee  contends  that  he  coold 
at  any  time  sue  and  recover  damages  for 
the  selling  of  buggies  accruing  within  6 
years  prior  to  the  Institution  of  the  salt  If 
that  contention  be  sound  law,  then  it  follows 
that  Davis  might  have  enjoyed  and  exercis- 
ed the  right  to  continue  the  business  of  sell- 
ing bnggles  for  50  years,  and  yet  appellee 
could  have  sued  him  and  recovered  damages 
for  the  selling  done  the  last  5  years  of  that 
period.  Chapter  71.  art  3,  {  1,  Gen.  St, 
which  must  govern  the  contract  In  question 
and  the  rights  growing  ont  of  It,  says:  "Civil 
actions  other  than  those  for  the  recovery  of 
real  property  shall  be  commenced  within  the 
following  periods  after  the  qause  of  action 
has  accrued  and  not  after."  The  section 
proceeds  to  enumerate  a  number  of  causes 
upon  which  action  may  be  brought  within 
IQ  years.  Section  2  of  the  article,  supra, 
provides  that  an  action  upon  a  contract  not 
in  writing  signed  by  the  party,  shall  be  com- 
menced within  five  years  next  after  the 
cause  of  action  accrues.  By  what  right  or 
authority  does  Brown  sue  Davis  for  carrying 
on  the  trade  of  selling  buggies?  Manifestly 
there  can  be  but  one  answer  to  the  question, 
and  that  must  be  because,  for  a  valuable 
consideration,  Davis  contracted  with  Brown 
to  quit  the  business,  and  not  again  engage  in 
It  and  that  is  just  what  the  petition  alleges 
that  Davis  did  do.  When  was  that  contract 
made,  and  was  it  In  writing?  The  petition 
says  It  was  in  parol,  and  made  in  1885.  The 
next  qnestlon  is,  when.  If  at  all,  did  Davis 
violate  the  contract?  The  petition  alleges 
that  he  commenced  to  violate  it  as  soon  as  it 
was  made,  and  so  continued  up  to  the  com- 
mencement of  this  suit,  viz.  May  29,  1893,— 
much  more  than  5  years  after  the  breach  or 
violation.  But  appellee  says:  "I  do  not  seek 
to  recovw  for  any  selling  except  for  the  laat 


five  years."  Suppose  plaintiff  bad  osly  al- 
leged in  his  petition  that  defendant  had  (or 
the  last  K  years  past  sold  buggies  in  Owen- 
ton  to  the  damage  of  plaintUT  in  the  snm  of 
$2,500.  Could  he  have  recovered?  Certain- 
ly not  But  he  seeks  to  recover  by  goinf 
back  and  relying  upon  a  parol  contract  made 
more  than  5  years  before,  and  continnallr 
disregarded  and  violated  by  defendant,  all  of 
which  the  petition  and  plaintiff's  own  testi- 
mony shows  was  well  known  to  plaintiff.  If 
Davis  bad  taken  possession  of  a  buggy,  tbe 
prc^erty  of  Brown,  and  held  It  five  years  u 
his  own,  bis  title  would  have  been  perfect 
Is  it  possible  that  he  could  not,  within  the 
same  length  of  time,  acquire  by  use  or  pre- 
scription the  right  to  sell  his  own  bnggiee,- 
to  continue  the  business  he  had  theretofore 
followed,— even  if  by  parol  contract  he 
agreed  to  cease  to  do  such  business?  If  ap- 
pelUtnt  had  taken  and  held  adversely  a  boon 
and  lot,  the  propoty  of  appellee,  for  15 
years,  his  title  would  have  been  complete, 
and  appellee  would  have  been  without  reme- 
dy. Yet,  If  tbe  law  is  as  contended  for  by 
appellee,  he  could  have  remained  quiet  for 
15  or  20  years,  while  Davis  continued  to  dis- 
regard the  contract,  and  then  sue  and  recor- 
er  tor  the  violation  of  the  last  5  years.  Bat 
it  is  said  that  each  selling  is  a  vloIatioD  of 
the  contract  The  same  may  be  said  as  to 
the  tortious  or  illegal  taking  and  holding  of 
the  house  and  lot  Bv^ry  day  that  it  wu 
so  held  would  be  a  wrong  for  which  plaintiff 
could  have  recovered,  until  the  15  years  ex- 
pired. After  that  time  he  had  no  title.  It 
would  be  extlnsuiahed  by  the  adverse  hold- 
ing, and  the  title  and  right  to  the  same  vest- 
ed in  the  holder.  Has  not  appellant  by  the 
more  than  5  years'  adverse  exercise  of  hie 
trade,  extingntshed  the  right  of  appellee  to 
Interfere  with  him?  It  has  been  repeatedly 
held  by  this  court  that  30  years'  adverse 
holding  of  real  estate  gives  the  holder  a  pe> 
feet  right  and  title  thereto  against  all  the 
world.  But,  if  the  law  of  this  case  is  u 
claimed  by  appellee,  his  p«m>l  contract  is 
more  efficacious  than  recorded  title  to  real 
estate.  It  has  been  r^>eatedly  held  by  this 
court  that  a  party  may,  by  15  years'  adverse 
nse,  acquire  a  right  to  a  possway  throngh 
another's  land;  and  the  use  may  be  such  as 
to  imply  or  evidence  a  claim  of  right  Bans- 
ford  V.  Berry,  95  Ky.  56,  23  8.  W.  6C5.  But 
If  appellee's  contention  be  true,  a  party  can 
never  acquire  a  right  to  follow  a  trade  or 
calling  by  the  adverse  exercise  of  It  Exer- 
cising the  right  to  trade  will  always  be  pre- 
sumed to  be  done  under  claim  of  right  In 
Williams  V.  WUliams,  89  Ky.  385,  12  S.  W. 
760,  this  court,  in  discussing  the  statnte  ot 
limitation,  said:  "The  statute  of  Umltatlon 
is  founded  upon  the  Idea  that  If  one  baa  a 
right  and  neglects  to  avail  himself  of  the 
remedy  which  the  law  affords  within  the 
time  limited,  it  is  to  be  presumed  be  bu 
abandoned  the  right "  In  the  case  at  bar, 
appellee,  by  his  own  showing,  nei^ected  to 
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enforce  his  right  or  remedy  for  more  than 
five  years.  He  could  not  recover  in  the  suit 
unless  he  had  a  valid  or  enforceable  con- 
tract. 

Appellee,  In  his  petition  for  rehearing,  re- 
fers to  Sedg.  Dam.  (8th  Ed.)  {{  87-89.  It  Is 
tme  that  section  88  says  that,  in  a  suit  to 
recover  for  breach  of  contract  not  to  engage 
In  business,  recovery  can  only  be  had  for 
the  damage  sustained  up  to  the  time  of  insti- 
tution of  suit;  and  the  cmly  authority  given 
for  that  statement  is  Hont  v.  Tlbbetts,  70 
Me.  221,  and  that  case  is  no  authority  In  this, 
for  there  was  no  question  of  limitation  in- 
volved. Hnnt  V.  Tlbbetts  was  a  suit  brought 
by  plaintiff  upon  the  written  contract  of  de- 
fendant not  to  continue  or  engage  in  a  cer- 
tain business  for  a  specified  time,  and  as 
part  of  the  contract  between  plaintiff  and  de- 
fendant plaintiff  executed  bis  note  to  defend- 
ant for  a  sum  of  money.  Defendant  violat- 
ed his  contract,  and  plaintiff  sued.  Only 
two  questions  were  raised  and  decided.  De- 
fendant's contention  was  that  he  was  not 
bound  to  quit  the  business  until  plaintiff 
paid  the  debt  due  him.  The  other  question 
was  as  to  the  recovery.  The  court  held  that 
the  two  agreements  were  not  dependent  con- 
tracts, and  that  plaintiff  could  recover,  but 
could  only  recover  for  damages  sustained  up 
to  the  time  of  suit  In  1  Suth.  Dam.  {  112 
(not  referred  to  by  counsel),  It  is  said: 
"Where  the  contract  Is  indefinite  as  to  time 
and  negative  In  its  character,  successive  ac- 
tions may  be  brought  for  violation,  as  where 
one  has  sold  his  tntwest  in  a  business  and 
agreed  that  he  would  not  commence  again 
in  that  place  violated  bis  obligation."  The 
•nly  case  dted  by  a  court  of  last  resort  in 
support  of  this  doctrine  is  Pierce  v.  Wood- 
ward, 6  Pick.  206.  An  examination  of  that 
cate  will  show  that  no  question  of  limita- 
tion was  raised  or  decided.  Both  of  the  cas- 
es supra  proceed  upon  the  undisputed  as- 
'Snmption  that  the  contracts  were  in  full 
force,  and  the  doctrine  therein  announced  Is 
not  at  all  in  conflict  with  the  contention  of 
appellant  that  the  contract  In  the  caae  at 
bar  is  barred  by  limitation,  and  hence  no  re- 
covery can  be  had  for  breaches  of  a  contract 
barred  by  limitation.  We  Ijave  not  been  re> 
ferred  to  any  case  In  which  a  second  recov- 
ery has  been  allowed  for  a  second  breach  of 
such  a  contract  as  the  case  now  under  con- 
sideration. Many  decisions  may  be  found 
where  one  and  only  one  recovery  was  al- 
lowed on  continuous  contract.  In  Fish  v. 
Folley,  6  Hill,  54,  It  was  held  that  where  the 
dtfendant  had  covenanted,  in  1822,  that 
plaintiff  should  have  a  continual  supply  of 
water  for  a  mill  from  his  dam,  and  ceased 
to  perform  after  1826,  and  in  1835  plaintiff 
sued  and  recovered  damages  up  to  that  time, 
it  was  held  that  bis  right  to  damages  for 
future  breaches  was  barred.  Mr.  S«dgwlclc 
says,  in  volume  1,  that  a  contract  to  support 
Is  ordinarily  a  continuous  one,  but  that  a 
breach  of  the  same  Is  often  of  such  a  char- 


acter that  the  Injured  party  may  recover  for 
prospective  as  well  as  past  losses,  and  cites 
Wright  V.  Wright,  49  Mich.  624,  14  N.  W. 
671;  Amos  v.  Oakley,  131  Mass.  413;  Pai^er 
V.  Russell,  183  Mass.  74;  Shaffer  v.  Lee,  8 
Barb.  412.  It  has  also  been  held  that.  In  a 
case  of  violated  contract  for  service,  the 
plaintiff  may  usually  sue  before  the  term  of 
service  expires  and  r«<;over  for  his  whole 
loss.  1  Sedg.  Dam.  (8th  Ed.)  p.  126,  and  the 
cases  there  cited;  Sutherland  v.  Wyer,  67 
Me.  64;  Lamoreaux  v.  Rolfe,  36  N.  H.  sa  In 
Railroad  Do.  v.  Combs,  10  Bush,  383,  it  was 
held  that,  where  the  Injury  to  real  estate 
was  permanent  and  continuous,  a  single  re- 
covery could  be  had  for  the  whole  Injury  to 
result  from  the  acts  complained  of.  Xlie 
same  is  true  as  to  personal  injuries.  We  do 
not  think  that  the  contention  that  each  sale 
of  a  buggy  constituted  a  distinct  cause  of  ac- 
tion, for  which  suit  might  be  brought.  Is  sup- 
ported by  sound  reason  nor  by  the  weight 
of  authority.  If  such  contention  be  true,  It 
would  follow  that.  If  appellant  had  lived  40 
years,  and  sold  two  buggies  each  day,  one  In 
the  forenoon  and  one  In  the  afternoon,  plain- 
tiff could  have  maintained  more  than  25,000 
suits  against  him.  It  seems  to  us  that  the 
contract  in  question  could  not  have  author- 
ized such  a  multiplicity  of  suits.  It  Is  said 
that  the  law  abhors  a  multiplicity  of  suits. 
The  alleged  contract  relied  on  by  appdlee 
was  an  entirety,  viz.  that  appellant  would 
cease  selling,  and  not  again  engage  In  that 
business,  etc.  It  is  alleged  that  appellant 
did  not  even  commence  to  comply  with  the 
contract,  but  continuously  violated  it  For 
such  violation  appellee  bad  a  right  to  sue 
at  any  time  within  5  years  from  the  time 
that  appellant  was  to  commence  perform- 
ance, and  Instead  of  doing  so  began  to  vio- 
late the  contract;  and  in  such  suit  he  could 
recover  for  such  damages  as  he  had  sus- 
tained, and  might  also,  by  injunction,  re- 
strain appellant  from  farther  vtolatlcKi  oC 
the  contract 

It  Is  not  necessary  to  determine  whether 
he  could  recover  for  future  damages  or  not 
We  do  not  think  that  a  defendant  could  de- 
feat such  right  by  offering  to  perform  the 
contract  In  the  future,  nor  would  the  mere 
fact  that  it  would  be  difficult  to  arrive  at 
the  amount  of  damage  for  the  future  prevent 
recovery  therefor;  for  almost  the  same  un- 
certainty exists  as  to  past  damages,  for  un- 
less the  parties  who  bought  from  appellant 
would  otherwise  have  bought  from  appellee 
the  latter  would  not  have  been  damaged. 
But  the  real  question  now  being  considered 
is  whether  the  contract  relied  on  to  enable 
appellee  to  recover  was  barred  by  the  stat- 
ute. It  Is  confidently  believed  that  no  court 
of  last  resort  has  ever  sustained  the  doctrine 
contended  for  by  appellee.  Such  contracts 
are  not  entitled  to  any  special  favor.  It  is 
fair  to  assume  that  most  of  them  are  made 
in  order  to  stifle  competition  and  thereby  in- 
crease the  cost  of  the  article  to  the  con- 
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snmer;  and,  besides.  It  is  now  the  settled 
policy  of  the  law  to  look  wltb  favor  upon 
the  statute  of  limitation  as  a  statute  of  re- 
pose. Tbe  case  of  Brown  v.  Houdlette,  re- 
ported in  10  Me.  407,  is  in  principle  not  un- 
like the  case  at  t>ar.  The  plaintitC  In  that 
case  tiad  sued  for  damages  on  breach  of  a 
bond.  There  had  been  two  breaches,  the 
bond  only  containing  one  penalty.  The  de- 
fendant pleaded  the  statute  of  limitation. 
The  flrst  breach  was  admitted  to  be  barred 
by  the  statute,  but  the  other  was  not.  The 
court  said:  "It  would  seem  to  be  a  correct 
position  that,  as  soon  as  the  plaintiff  ac- 
quired a  perfect  and  complete  right  of  ac- 
tion, the  defendant  also  at  the  same  time  ac- 
quired an  Interest  in  the  commencing  protec- 
tion of  the  statute."  If  It  be  true  that  a 
plaintiff  may  bring  successive  actions  for 
violations  of  such  contracts  as  the  one  relied 
on  here,  it  seems  clear  that  he  cannot  bring 
«>ne  after  the  right  under  which  he  claims  is 
barred.  If  be  had  sued  before  the  expira- 
tion of  the  five  years,  and  recovered,  that 
would  have  been  a  Judicial  determination 
that  the  contract  had  been  made,  and  would 
have  been  a  renewal  of  the  same,  wltb  the 
same  effect  that  a  Judgment  on  a  note  is  a 
renewal  of  the  debt  or  obligation.  A  note  is 
barred  in  15  years  after  maturity.  There  is 
a  legal  obligation  resting  on  the  debtor  to 
pay  the  Interest  that  accrues  thereon  up  to 
the  end  of  15  years.  Independent  of  any 
other  consideration,  that  liability  would  be 
enforceable  for  5  years.  But  will  any  one 
contend  that  the  Interest  for  tbe  last  5  years 
on  a  note  could  be  collected  after  the  note 
was  barred?  Is  not  appellee  seeking  to  do 
the  same  thing  In  principle?  Is  seems  deal 
to  us  that  appellee's  contract  was  barred  by 
the  statute  before  the  instituticm  of  the  suit, 
and  that  the  court  erred  in  sustaining  the 
demurrer  to  the  i>aragraph  pleading  the  bar, 
and  also  erred  In  refusing  the  peremptory  in- 
struction asked  for  by  appellant 

Appellant  complained  of  incompetent  tes- 
timony being  admitted.  The  appellee  testi- 
fied in  chief  as  follows:  "I  am  the  plaintiff 
In  this  action.  I  have  been  living  in  Owen- 
ton  since  1884.  Was  in  the  boggy  business 
at  first  Then  went  into  the  furniture,  un- 
dertaking, and  livery  business,  but  the  bug- 
gy trade  was  my  main  business,  and  tbe 
business  was  carried  on  under  the  name  of 
R.  B.  Brown,  my  brother,  who  lives  in  War- 
saw, Ky.,  but  I  owned  the  stock.  I  sold  the* 
undertaking  and  furniture  business  to  A.  B. 
Davis  after  running  about  a  year.  Mr.  Da- 
vis asked  me  if  I  would  sell.  He  said  he 
wanted  to  buy  for  his  daughter,  Mrs.  Stam- 
per. He  said  to  me,  'You  know  I  have  to 
support  her  and  her  family,  and  I  want  to 
buy  the  stock  and  put  her  in  charge  of  it' 
He  said  if  I  would  sell  he  would  quit  the 
buggy  business.  I  told  him  under  those 
terms  I  would.  He  paid  me  $500  and  $147, 
and  gave  me  his  individual  note  for  $500,  due 
In  six  months.     He  paid  the  note  off  either 


in  money  or  check.  I  don't  know  whidk 
It  was  in  the  bank.  I  made  no  contract 
with  anybody  else.  I  delivered  him  the 
goods.  No  one  was  present  when  we  tnded. 
I  had  no  trade  with  Mrs.  Stamper.  He  run 
the  store  a  year  or  more.  Davis  never  qait 
selling  buggies.  I  found  out  be  never  quit 
seUing  buggies.  He  finally  wanted  to  sell 
out  bis  furniture  and  undertaker's  business, 
and  be  sent  J.  M.  Hemdon  to  me,  and  com- 
municated to  me  a  proposition  from  Davis, 
and  Just  after  that  Davis  sold  out  to  J.  C 
Hartsough,  and  I  never  started  up  the  funti- 
ture  and  undertaking  business  again.  I 
would  suppose  Mr.  Davis  has  sold  300  or 
400  buggies  since  then.  I  have  been  dam- 
aged considerably.  I  had  pretty  near  the 
buggy  trade  here.  Davis  was  In  LAUisviilc 
awhile,  and  did  not  sell  buggies  while  tliere. 
I  made  about  $10  on  a  buggy;  sometimes 
more,  never  less.  I  believe  I  conld  have 
sold  most  of  the  buggies  he  sold.  Davis 
has  had  a  salesroom  for  buggies  in  town  for 
two  or  three  years.  At  the  time  I  sold  out 
to  him  I  was  engaged  in  the  fnmiture  and 
undertaking  business  and  livery  business, 
and  was  full  up  with  business,  and  that  is 
the  reason  I  wanted  to  sell  to  Davis."  Cross- 
examined:  "I  had  but  one  trade  with  Da- 
vis. That  Is  the  contract  I  am  suing  tiim 
on,  and  that  was  in  the  latter  part  of  Aognst 
or  September,  1885.  I  made  money  in  tbe 
fnmiture  and  undertaking  business,— $6lu. 
I  was  not  anxious  to  sell.  I  had  a  great 
deal  of  other  business.  I  did  not  get  credit 
on  my  rent  because  I  said  I  was  not  making 
money,  but  Holbrook  and  Davis,  from  whom 
I  rented,  failed  to  fix  the  house  ai  tber 
agreed  to  do  Is  a  reason  why  a  portion  of 
my  rent  was  knocked  off."  Witness  wss 
then  asked  to  state  all  the  facts,— what  was 
said  by  each.  Witness  then  stated:  "Mr. 
Davis  came  In  my  place  of  business,  and 
asked  me  If  I  would  sell  out  the  business 
to  him.  I  told  him  I  would.  He  then  said, 
'If  you  will,  I  will  cease  sellhig  bngides.'" 
Witness  was  then  asked  If  that  was  aU,  and 
he  answered,  "Yes."  Witness  was  then 
asked  the  following  questions,  to  which  be 
made  the  following  answers,  to  wit:  "Ques- 
tion. What  were,  you  to  get  for  the  furniture 
and  imdertaker's  business?  Answer.  He 
was  to  give  me  cost  and  carriage,— no  bonus. 
Q.  How  and  when  was  this  to  be  paid  tor? 
A.  Cash  for  coffins  and  furniture.  I  was  to 
take  his  note  for  $500  for  the  hearse,  and  I 
told  Mr.  Davis  I  would  show  them  bow  to 
trim  coffins.  Q.  Did  you  not  after  you  sold 
out  to  Mrs.  Stamper  or  Davis,  hiterfere  witb 
said  business,  and  did  you  not  take  ordera 
for  coffins  elsewhere,  and  do  all  you  could  to 
injure  the  business?  A.  Some  Ume  after 
we  made  the  trade  I  got  an  order  from  Tom 
Southworth  for  a  coffin  for  one  of  his  chil- 
dren. I  took  the  order,  and  went  to  tlie 
business  house,  and  said  to  Dick  Davis:  'I 
understand  that  your  father  hsis  been  seliiiK 
bugglea.    Is  that  truer    And  Dtek  lald:  'I 
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tagfOK  it  ia.'  I  then  said  to  Dick:  *I  have 
u  order  (or  a  coffin,  but,  the  way  your  fa- 
ttier liu  treated  me,  I  don't  think  I  am  un- 
to anj  obligations  to  give  It  to  you.'  And 
I  sent  tlie  order  to  New  Liberty,  to  my  cous- 
in, who  Is  in  the  business.  I  nerer  Inter- 
fered with  his  business,  except  this  order, 
ud  I  did  send  other  parties  to  him."  J.  M. 
Herndon  was  introduced,  and  testified  as  fol- 
luTs:  "Plaintiff  asked  witness,  among  otb- 
<f  questions.  If  he  had  any  conversation 
«itli  defendant,  A.  B.  Davis,  In  reference 
14  selling  a  stock  of  furniture  and  under- 
ukiog  goods  to  J.  C.  Hartsough,  in  which  he 
miuested  jon  to  see  Brown,  the  plaintiff,  and 
More  Hartsough  bought  the  goods,  in  which 
be  reqaested  you  to  say  anything  to  Brown, 
ttie  plaintiff,  and,  if  so,  state  when  It  was, 
ud  what  was  said  by  Davis  to  you,  and 
jou  to  Brown,  and  what  all  parties  said.' 
Defendant  objected  to  said  question,  and  the 
nirt  orerniled  defendants  objection,  and 
jeniltted  witness  to  answer,  to  wtilch  ruling 
o(  the  court  the  defendant  at  the  time  ex- 
acted and  still  excepts.  Witness  then  an- 
nrtied  as  follows:  The  defendant,  Davis, 
^id  come  to  me  a  short  time  before  the  far- 
Litnte  and  undertaking  goods  was  sold  to 
Uartaongb,  and  asked  me  if  I  was  on  good 
I'ms  with  Walter  Brown,  and  bad  any  in- 
liience  with  hhn.  I  told  Davis  I  was  on 
>Dod  terms  with  Brown.  Davis  then  said 
liiat  Vn.  Stamper  wanted  to  sell  her  furni- 
ture and  undertaking  goods,  and  that  he 
•void  effect  a  sale  of  same  to  J.  C.  Hart- 
»<i{h  If  Walter  Brown  would  agree  not  to 
Kt  np  a  fnmlturo  and  undertaker's  busl- 
len  in  opposition  to  Hartsough;  and  Davis 
requetted  me  to  go  to  Brown  and  Say  to  him 
tlat,  if  Brown  wonld  promise  not  to  set  up 
die  (orDiture  and  undertaking  business  In 
opposition  to  Hartsough,  that  he  (Davis) 
'onld  not  sell  any  more  baggies.  I  went 
10  Brown,  saw  and  had  a  talk  with  him  In 
the  alley  behind  Herndon's  hardware  store 
ud  Undsay's  office,  and  communicated  to 
Brawn  what  Davis  had  said  to  me,  and 
Brown  agreed  to;  but  I  don't  remember  all 
lixtt  Brown  said.  I  then  communicated  to 
DiTit  what  Brown  said,  and  shortly  after 
'lut  HartsoQgh  bought  out  the  furniture  and 
indertalter'a  bnslness.'  Defendant  moved 
tt«  coort  to  exclude  said  testimony,  which 
Qodon  the  court  overruled,  to  which  ruling 
It  the  court  the  defendant  at  the  time  ex- 
'fpted  and  still  excepts.  Plaintiff  was  re- 
«IH  and  testified  as  follows:  Plaintiff 
*iN  witness  to  'state  any  conversation 
«l>lcb  you  bad  with  Herndon  at  the  time  he 
iDe  to  yon,  as  testified  to  by  him.'  De- 
fendant objected.  Court  overruled  defend- 
"»'«  objections,  and  permitted  witness  to 
«Mwef,  to  which  mling  of  the  court  the  de- 
fendant at  the  time  and  now  excepts. 
"Bwidon  told  me  that  Mrs.  Stamper  wanted 
•"  sell  out  her  furniture  and  undertaking 
'Mtaeag,  and  could  sell  to  Hartsough  If  I 
^onld  agree  not  to  start  up  the  undertaking 


and  furniture  business  again,  and  Davis 
would  agree  not  to  sell  any  more  buggies  if 
I  would  agree  to  that  I  told  Herndon  that 
I  had  a  contract  with  Davis  once  before,  and 
ne  went  back  on  It,  but  If  he  (Herndon)  said 
so,  he  would  try  him  again.  Herndon  then 
said,  "Davis  pledges  his  word,"  and  I  then 
said,  "If  you  say  so,  I  will  trust  him." '  De- 
fendant then  moved  the  couil  to  exclude 
said  testimony  from  the  Jury,  which  motion 
the  court  overruled,  to  which  the  defendant 
excepted  and  still  excepts.  Witness  also 
stated  he  did  not  engage  In  the  business  in 
opposition  to  J.  C.  Hartsough."  The  testi- 
mony of  Herndon  was  clearly  Incompetent 
because  it  related  to  another  contract,  and 
was  calculated  to  mislead  and  confuse  the 
Jury,  and  the  testimony  of  the  plaintiff  when 
recalled  was  wholly  incompetent.  He  not 
only  was  permitted  to  state  what  Herndon 
told  him,  but  also  to  state  what  he  said  to 
Herndon.  It  will  be  seen  that  appellant  de- 
nied the  contract,  and,  as  a  witness,  testi- 
fied emphatically  that  no  such  contract  was 
ever  made,  and  the  only  person  who  testified 
to  the  existence  of  the  contract  was  the  ap- 
pellee himself.  It  is  therefore  plain  that  the 
Incompetent  evidence  was  prejudicial  to  ap- 
pellant's substantial  rights.  Hence  the  ninth 
ground  for  a  new  trial  was  well  founded, 
and  should  have  been  sustained. 

The  eleventh  ground  for  new  trial  Is  on 
account  of  misconduct  of  appellee's  attorney. 
If  It  was  competent  at  all  for  appellee  to 
give  any  reason  why  he  had  not  sued  sooner, 
it  should  only  have  been  allowed  to  be  given 
by  him,  or  some  one  else  who  knew  the 
facts,  on  oath.  It  was  error  to  allow  plain- 
tiff's attorney  to  comment  before  the  Jury  on 
the  demurrer  of  appellant  The  other 
gronnds  relied  on  need  not  be  discussed. 
For  the  reasons  Indicated,  the  Judgment  of 
the  court  below  Is  revereed,  and  cause  re- 
manded, with  directions  to  set  aside  the  ver- 
dict and  Judgment,  and  award  appellant  a 
new  trial,  and  for  proceedings  consistent 
with  this  opinion. 

PRYOR,  C.  J.,  coneura  In  reversal,  but  dis- 
sents from  the  reasons  given. 

PRYOR,  C.  J.  The  facts  al'osred  In  the  peti- 
tion are  these:  Brown,  the  plaintiff,  was  en- 
gaged in  selling  furniture  and  In  the  under- 
taker's business  In  the  town  of  Owenton,  and 
the  defendant,  Davis,  was  In  the  business  of 
selling  buggies.  Davis  agreed  with  Brown, 
and  Brown  with  Davis,  that  he  (Brown)  would 
cease  to  sell  furniture  and  the  business  of  un- 
dertaker In  the  town  of  Owenton  and  Owen 
county,  and  Davis  agreed,  in  consideration 
thereof,  to  cease  to  sell  buggies  in  said  coun- 
ty, and  agreed  that  he  would  not  again  carry 
on  said  trade,  or  offer  any  more  buggrles  for 
sale,  or  Interfere  with  the  plaintiff  in  said 
business.  Relying  on  said  agreement,  the 
plaintiff  sold  out  bis  furniture,  etc.,  to  the  de- 
fendant, and  In  good  faith  abandoned  said 
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business;  but  the  defendant,  not  regarding 
his  promise,  continued  to  sell  buggies  In  the 
town  and  county  from  that  time  ontil  the 
present  time,  to  the  injury  of  plalntllTs  trade, 
and  to  his  damage,  for  the  last  five  years,  In  the 
earn  of  $2,500.  There  was  a  demurrer  to  the 
petition,  which  was  oyerruled.  Whether  or  not 
the  petition  was  defective  because  of  the  fail- 
ure of  the  plaintiff  to  allege  that  he  had  con- 
tinued In  the  business  of  selling  buggies  up  to 
the  time  of  the  action,  or  should  hare  been 
more  specific  as  to  the  buggies  sold  for  the 
last  flye  years,  are  questions  not  discussed  in 
the  principal  opinion,  and  I  am  inclined  to 
think  such  averments  should  hare  been 
nude,  but  concur  with  the  majority  in  hold- 
ing that  certain  testimony  was  incompetent, 
but  dissent  from  the  conclusion  that  the 
cause  of  action  originating  from  the  first 
breach  enabled  the  defendant  to  plead  the 
statute  of  limitation  of  flye  years  when  sued 
for  a  breach  committed  within  flye  years. 
Such  a  contract  as  is  alleged  to  have  been 
made  in  the  petition  Is  what  is  denominated  a 
continuing  contract,  and  for  every  violation 
of  it  an  action  may  be  maintained.  It  Is  un- 
like a  breach  of  the  covenant  of  seisin,  or 
cases  where  from  the  nature  of  the  agree- 
ment full  damages  may  be  recovered  for  all 
the  injury  sustained,  present  and  prospective, 
— such  as  injuries  to  buildings  by  running  so 
near  with  a  steam  engine  as  to  make  the  in- 
jury permanent  In  all  such  cases,  one  re- 
covery is  a  bar  to  the  same  cause  of  action. 
Here  the  sale  of  one  or  a  half  dozen  buggies 
would  not  authorize  a  recovery  of  a  sum  suffi- 
cient in  damages  to  compensate  plaintiff  for 
the  injury.  The  defendant  might  answer  and 
admit  the  breach,  and  allege  that  he  wonld 
thereafter  cease  to  sell  baggies,  and  the  only 
recovery  would  be  for  the  damages  sustain- 
ed np  to  that  time,  or  the  plaintiff  might  so 
frame  his  petition  as  to  recover  all  the  dam- 
ages he  had  sustained  or  might  thereafter 
sustain  because  of  the  purpose  of  the  defend- 
ant to  continue  the  business;  but  such  Is  not 
the  petition  In  this  cose,  and,  when  the  plain- 
tiff sues  for  the  violation  of  the  contract 
within  fire  years,  the  defense  interposed  is 
that  there  was  a  breach  of  the  contract  on 
the  day  It  was  made,  and  a  breach  every  day 
since.  The  defendant  starts  the  statute  to 
running  by  committing  a  breach  of  which  the 
plaintiff  does  not  complain,  and  which.  If 
knowing  of  its  commission,  he  is  willing  to 
condone.  If  this  contract  had  been  in  writ- 
ing, and  the  plaintiff  had  alleged  that,  after 
the  expiration  of  15  years  from  its  execution, 
the  defendant  sold  buggies  in  violation  of  the 
agreement,  wonld  It  have  been  competent  for 
the  appellant  to  have  relied  on  the  statute  of 
limitation  by  pleading  that  he  committed  a 
breach  every  day  of  the  week  following  the 
execution  of  the  agreement,  and  that  more 
than  15  years  bad  elapsed  from  the  date  of 
those  several  breaches  to  the  breach  com- 
plained of  7  Or,  if  there  had  been  no  allega- 
tk)n  In  the  present  petition  of  a  breach  on 


the  day  it  was  made,  but  an  action  to  to- 
cover   for  breaches   within   Ave  years    next 
prior  to  the  Institution  of  the  suit,  could  the- 
defendant  rely  on  the  statute  of  limitation  by 
pleading  that  he  had  committed  breach  after 
breach  any  day  for  a  year  after  tbe  contract 
had  been  made,  and  that  from  those  violations 
or  from  the  last  breach  up  to  the  on«»  com- 
plained of  more  than  Ave  years  had  elapsed. 
and  therefore  time  is  a  bar  to  tbe  recovery?- 
I  am  satisfied  no  such  defense  could  be  inter- 
posed, and,  If  so.  the  fact  that  breaebes  are- 
assigned  or  alleged  in  the  petition,   and  for 
which  no  recovery  Is  sought,  cannot  be  held 
to  aid  the  plea  of  tbe  statute  by  the  defend- 
ant.   In  other  words,  if  the  pleader  had  set 
forth  the  parol  contract  and  its  breach  every 
year  for  several  years,  and  further   alleged 
that  within  the  h  st  year  prior  to  the  Institu- 
tion of  the  action  he  had  sold  buggies  1.  2,  3, 
and  4,  he  could  recover,  although  naore  than 
five  years  bad  elapsed  from  the  date  of  the 
breaches   for   which   no   recovery    had    been 
sought    The  constant  breaches  might  show 
an  abandonment  of  the  contract  or  conduce 
to  show  that  no  such  contract  was  ever  made. 
— a  question  not  necessary  or  proper  that  I 
should  determine.    In  Howe  v.  Hardinf;,   8( 
Tex.  74, 19  8.  W.  363.  the  West  Texas  RaU-way 
Company  made  a  contract  with  one  Harding 
b7  which  the  latter  agreed  to  and  did  relin- 
quish the  right  of  way  in  consideration  that 
the  company  would  erect  and  maintain  a  wa- 
ter tank,  to  be  used  by  the  railway  company, 
and  for  which  appellee  was  to  be  paid  as 
much  as  the  company  paid  any  other  person 
on  the  line.    Tbe  company  removed  the  tank, 
and  the  appellee  sued  for  the  breach,  alleg- 
ing that  other  persons  received  $50  per  month 
for  such  a  privilege.    After  the  removal  the 
appellee  sued  the  company  for  the  $50  per 
month  up  toa  certain  time,  and  recovered.   He 
then  bronght  another  action  for  the  consider- 
ation arising  subsequent  to  the  first  salt,  and 
to  this  last  action  the  plea  of  res  adjudlcata 
was  interposed.     It  was  held  tbe  appellant 
was  using  the  right  of  way  for  the  compensa- 
tion agreed  to  be  paid,  and  was  liable  as  ktng 
as  the  company  used  appellee's  land.     In  the 
case  before  us  the  appellee  ceased  tbe  bosl- 
nesa  of  selling  furniture,  and;  as  long  as  he 
does  so,  the  appellant,  if  such  a  contract  was 
made,  is  guilty  of  a  breach  of  his  contract 
every  time  he  disposes  of  a  buggy  in  the  coun- 
ty of  Owen,  and  can  prevent  a  multiplirlty  of 
suits  by  complying  with  his  contract:  and. 
if  no  breach  had  been  committed  for  20  years 
after  the  contract,  the  appellant  is  UaMe  for 
that  breach,  and  cannot  rely  on  the  statute 
by  pleading  a  continuous  breach,  but  may 
rely  upon  such  facts  as  show  an  abandon- 
ment, or  that  no  such  contract  was  ever  made. 
Sedgwick  on  Damages,  says  (8th  Ed.,  p.  124): 
"Both  In  contract  and  tort,  where  the  injury 
for  which  suit  has  been  brought  is  repeated, 
a  new  action  must  be  brought  to  recover  for 
the  new  injury.    No  action  can  be  brought  to 
redress  an  injury  before  it  transpires.    Con- 
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seqaentir  no  iQjury  wUl  be  redressed  -n-talch 
maa  inflicted  after  tbe  date  of  the  writ," 
«tc    I  diaaent  from  the  opinion. 


TODD.  Mayor,  et  al.  t.  DUNLAP  et  al. 
SAME!  r.  TILFORD  et  al. 

(CooTt  of  Appeals  of  Kentocky.     Jone  13, 

1886.) 

McmciPAi.  OrriCBRS  —  RxMoyAL  bt  Mator  and 

ALDBKIIBK — KUTICB  AND  Triau 

1.  Consc  i  160,  proTides  that  the  mayor, 
police  judges,  and  members  of  the  councils  of 
dtifs  of  the  brst.  second,  and  third  classes  shall 
be  elected,  and  that  like  officers  of  towns  and 
dties  of  inferior  classes  may  be  appointed  or 
ekcted  as  proTided  by  law;  that  other  officers 
of  towns  and  cities  shall  be  elected,  or  ap- 
peintt^  by  the  local  authorities,  as  tbe  general 
assembly  may  provide;  that  when  elected  by 
the  Toters  their  terms  of  office  shall  be  four 
Tnrs.  and  until  their  successors  are  qualified; 
ud  that  the  general  assembly  "shall  prescribe 
the  qualifications  of  all  officers  of  towns  and 
dtlee.  the  manner  in  and  cause  for  which  they 
lEsy  be  remored  from  office."  St.  |  2781.  pro- 
rides  that  "ezecntiTe  and  ministerial  officers, 
naless  otherwise  provided  in  this  act,  shall  be 
lemoTable  by  the  board  of  aldermen  •  *  • 
gpoD  ebmrses  preferred  by  the  board  of  conncil- 
Qen."  Held,  that  tbe  members  of  the  boards  of 
psblic  safety  and  public  works,  who  are  ap- 
P'HDted  by  the  n:ayor,  with  the  concurrence  of 
the  board  of  aldermen,  for  a  definite  term,  and 
at  a  fixed  salary,  cannot  be  removed  by  the  ap- 
pointing power,  except  for  cause,  after  notice 
and  an  opportunity  to  be  heard 

2.  St.  f  2794,  providing  that  the  mayor 
may,  by  a  written  order,  "giving  the  reasons 
tfeerefor."  remove  from  office  any  head  of  de- 
ramnent,  director,  or  other  officer  appointed 
ly  him,  does  not  authoriKe  the  remoyal  of  offi- 
nrs  appointed  for  a  fixed  term,  withont  notice 
and  opportunity  uo  be  beard. 

Da  Belle,  J.,  dissenting. 

Appeal  from  clrcalt  court.  Jeffenson  county. 

"To  be  affidally  reported." 

Two  aettona,— one  in  the  law  and  equity  di- 
viaioB,  by  John  S.  Dnnlap  and  other  membera 
of  the  board  of  public  safety  of  said  city, 
against  G.  D.  Todd,  mayor  of  Louisville,  and 
others;  the  other  in  the  common  pleas  dlrl- 
ilon,  by  one  TOford  and  others,  members  of 
tbe  board  of  public  works,  to  enjoin  defend- 
ants from  removing  complainants  from  of- 
fice. Judgments  were  entered  for  complain- 
ants, and  defendants  appeal.    Affirmed. 

H.  S.  Barker,  John  Marshall,  D.  W.  Falr- 
Wph,  and  Bamett,  Miller  &  Barnett,  for  ap- 
pellsBtsL  Pirtle  &  Trabue  and  Humphrey  & 
Davie,  for  appellees. 

PRTOB,  C.  J.  Tbe  board  of  public  safety 
tad  tbe  board  of  public  works,  executive 
Wrds  of  ttie  government  of  tbe  city  of  Lon- 
L^Tille,  instituted  these  actions  in  equity  in 
tbe  conrt  %elow,  in  which  it  Is  alleged  the 
niayor  and  board  of  aldermen  were  about  to 
remove  tbe  members  constituting  the  two 
boards  from  office  without  cause,  and  the 
(de  qnesdon  In  each  case  is,  has  the  mayor 
the  power,  with  the  approval  of  the  board 


of  aldermen,  to  remove  these  officials  with- 
out notice  and  trial,  and  without  assigning 
any  cause  for  their  action?  The  Judge  of  the 
law  and  equity  court  decided  the  one  case, 
and  the  Judge  of  the  common  pleas  court  the 
other,  each  holding  the  mayor  liad  no  such 
power.  These  executlv3  boards,  composed  of 
three  members  each,  are  appointed  by  tbe 
mayor,  with  the  approval  of  the  aldermen, 
for  a  term  of  four  years,  with  a  salary  each 
of  not  less  than  $2,500.  The  board  of  public 
works  are  invested  with  the  control  of  all  tlte 
public  ways  of  the  city,  the  construction  of 
streets  and  their  reconstruction,  the  supervi- 
sion of  the  public  buildings,  the  lighting  of 
public  places,  with  the  power  of  contracting 
with  reference  to  such  matters,  and  In  fact 
with  powers  unlimited  in  this  regard,  sub- 
ject to  the  supervision  of  the  mayor,  and 
when  not  in  conflict  with  fbe  organic  law  of 
tbe  city.  To  the  board  of  public  safety  is 
given  the  exclusive  control,  tmder  the  ordi- 
nances of  the  council,  of  the  fire  department, 
the  police  department,  the  health  department, 
the  department  of  buildings,  of  all  the  char- 
itable, reformatory,  and  penal  institutions  of 
the  city,  with  many  other  powers  given  by 
statute,  investing  the  two  lx>ards  with  th» 
execution  and  control  of  nearly  all  the  de- 
partments of  the  city  government,  and  to 
carry  Into  effect  the  legislation  of  the  mu- 
nicipality. They  are  the  creatures  of  the 
legislature,  and  their  term  of  office,  as  is  con- 
tended, may  be  extended  at  the  legislative 
will.  They  have  neither  a  freehold  in  their 
office  nor  a  vested  right  that  places  their  offi- 
cial existence  beyond  l^islatlve  control,  yet 
they  are  officers  of  the  dty,  with  a  respon- 
sibility and  duty  resting  upon  them  that  ren- 
ders their  position  as  important  as  any  other 
In  tbe  conduct  of  the  municipal  government. 
Section  160  of  tbe  state  constitution  Is  as  fol- 
lows: "The  mayor  or  chief  executive,  poUce 
Judges,  members  of  city  councils  of  towns 
and  cities,  shall  be  elected  by  the  qualified 
voters  thereof,  provided  the  mayor  or  chief 
executive,  and  police  Judges  of  towns  of  the 
fourth,  fifth  and  sixth  classes  may  be  ap- 
pointed or  elected  as  provided  by  law.  The 
terms  of  office  of  mayor  or  chief  executive 
or  police  Judges  shall  be  four  years,  and  im- 
til  their  successors  be  qualified  and  of  mem- 
bers of  legislative  boards  two  years.  When 
any  city  of  the  first  or  second  class  is  di- 
vided into  wards  or  districts,  memliers  of 
legislative  boards  sliall  be  elected  at  large 
by  the  qualified  voters  of  said  city,  but  so 
selected  that  an  equal  proportion  thereof, 
shall  reside  In  each  of  said  wards  or  dis- 
tricts, but  when  in  any  city  of  the  first,  sec- 
ond or  third  class,  where  there  are  two  legis- 
lative biuirds,  the  less  numerous  shall  be  se- 
lected from,  and  elected  by  the  voters  at 
large  of  said  city,  but  officers  of  towns  and 
cities  shall  be  elected  by  the  qualified  voters 
therein,  or  appointed  by  the  local  authorities 
thereof,  as  the  general  assembly  may  by  a 
general  law  provide,  but  when  elected  by  the 
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Toten  of  a  town  or  city  their  terms  of  office 
shall  be  four  years,  and  until  their  succes- 
sors shall  be  qualified.  No  mayor  or  chief 
executive  or  fiscal  officer  of  any  city  of  the 
&Tpt  class,  after  the  expiration  of  the  term 
of  office  to  which  be  has  been  elected  under 
this  constitution,  shall  be  eligible  for  the 
succeeding  term;  fiscal  officers  shall  not  in- 
clude auditor  or  assessor,  or  any  other  officer 
whose  duty  is  not  the  collection  of,  or  holding 
of  public  monies.  The  general  assembly 
shall  prescribe  the  qualifications  of  all  offi- 
cers of  towns  and  cities,  the  manner  in  and 
cause  for  which  they  may  be  removed  from 
office,  and  how  vacancies  In  such  offices  shall 
be  filled."  It  Is  claimed  by  counsel  for  the 
two  boards  that  under  this  provision  of  the 
constitution  the  legislature  must  pre8cril>e 
the  manner  in  and  cause  for  which  city  offi- 
cials may  be  removed,  and,  the  legislature 
having  failed  to  comply  with  the  constitu- 
tion in  this  regard,  the  common-law  rule 
must  prevail,  and  the  party  sought  to  be  re- 
moved is  therefore  entitled  to  notice  of  the 
charges  against  him,  and  to  a  hearing  In  his 
defense;  and  by  the  appellant,  the  mayor, 
it  Is  Insisted,  this  provision  of  the  constitu- 
tion does  not  embrace  or  aflject  any  officer  of 
a  town  or  city  except  those  specially  men- 
tioned In  that  section,  and  Its  operation  con- 
fined to  the  officers  therein  named.  It  must 
be  readily  seen  by  a  casual  reading  of  this 
section  that  many  of  the  most  important  of- 
fices connected  with  a  city  government,  and 
Indispensable  to  Its  existence,  are  omitted  to 
be  mentioned  in  the  section  of  the  constitu- 
tion referred  to,  and  the  creation  of  such  of- 
fices confided  by  that  Instrument  to  the  wis- 
dom of  the  legislative  branch  of  the  govern- 
ment, with  the  duty  of  prescribing  their 
qualifications,  and  the  cause  or  causes  for 
which  they  may  be  removed.  The  mayor, 
police  Judges,  and  members  of  legislative 
councils  of  cities  of  the  first,  second,  and 
third  classes  must  be  elected  by  the  people, 
and  like  officers  of  towns  and  cities  of  infe- 
rior classes  may  be  appointed  or  elected  as 
provided  by  law;  and  the  same  section, 
after  defining  the  mode  In  which  these  con- 
stitutional officers  are  to  be  chosen,  and 
knowing  that  other  officers  must  of  neces- 
sity be  created,  further  provided:  "But  oth- 
er officers  of  towns  or  cities  shall  be  elected 
by  the  qualified  voters  therein,  or  appointed 
by  the  local  authorities  thereof,  as  the  gen- 
eral assembly  may  by  a  general  law  provide, 
but  when  elected  by  the  voters  •  •  • 
their  term  of  office  shall  be  four  years,  and 
until  their  successors  are  qualified,"  and  con- 
cluding the  section  by  vesting  In  the  legisla- 
ture the  power  to  prescribe  the  qualifications 
of  all  officers  of  towns  and  cities,  the  manner 
in  and  cause  for  which  they  may  be  removed 
from  office,  the  provision  evidently  applying 
to  all  offices  of  towns  and  cities,  whether 
created  by  the  constitution  or  the  legislature; 
and  In  carrying  into  effect  this  provision  of 
the  constitution  in  regard  to  removal  from 


office  the  general  assembly  enacted  nn^ 
the  title  of  "Municipal  Corporations"  the  Hi 
lowing  section  (2781):  "Etxecutive  and  ml 
Isterial  oSRceTS,  unless  otherwise  provided' 
this  act,  shall  be  removable  by  the  board  i 
aldermen,  sitting  as  a  court,  under  oath  i 
affirmation,  upon  charges  preferred  by  U 
board  of  councilmen.  No  person  so  cbarg* 
shall  be  removed  from  office  without  the  ca{ 
currence  of  two  thirds  of  the  aldermen,  ai 
when  a  person  has  been  so  removed  fra 
office,  be  shall  l>e  Ineligible  thereto  durll 
the  term  for  which  he  had  been  electa*^ 
This  provision  of  the  statute  la  sufficient! 
comprehensive  to  embrace  every  city  office 
and,  although  the  charges  for  which  tlie  r 
moval  may  be  made  are  not  specified,  tbe 
must  be  such  as  constitutes  misfeasance  t 
malfeasance  in  office,  or  that  character  c 
charge  that  renders  the  officer  unfit  for  tb 
position.  The  contention  of  the  appellant  I 
that  by  a  subsequent  section  of  the  statut 
on  municipal  corporations  the  manner  of  n 
moving  the  membere  of  these  two  boards  ba 
been  otherwise  provided  by  law.  That  s« 
tlon  reads:  "He  [the  mayor]  may,  by  ) 
written  order,  giving  bis  reasons  therefor,  n 
move  from  office  any  head  of  department,  di 
rector,  or  other  officer  appointed  by  him.  i 
copy  of  said  order  shall  be  sent  to  the  boani 
of  aldermen  at  its  next  meeting— unless  suet 
order  l>e  disapproved  by  the  board  of  alder 
men  within  thirty  days  said  order  aball 
stand."  St  Ky.  i  2794  These  offidab  bar' 
ing  been  appointed  by  the  mayor,  it  is  orged 
in  his  behalf  that  any  reason  satlsfactoiy  t' 
himself,  and  approved  by  the  board  of  alder 
men.  Is  a  compliance  with  tbe  statute,  and 
that  no  limitation  on  this  power  of  remoTsl 
exists  when  applied  to  those  officers  boldin; 
under  his  appointment,  and,  however  compe 
tent  and  faithful  they  may  be  hi  the  dis- 
charge of  their  duties,  their  positions  ai« 
held  at  the  mere  will  of  the  chief  execotire 
Counsel  for  the  appellees  maintain  they  ai« 
not  beads  of  departments,  or  such  appointee; 
of  the  mayor  as  are  embraced  by  secticn 
2791;  that  they  are  placed  on  a  level  witb 
the  mayor  In  regard  to  executive  duties,  and. 
while  they  are  subordinate  in  some  particn- 
lars  to  the  mayor,  their  executive  powers  are 
greater  than  his.  While  concedinf:  the  force 
of  tbe  argument,  we  are  disposed  to  deter- 
mine this  issue  on  other  grounds,  and  for  tbe 
purposes  of  this  case  will  assume  they  come 
within  Its  provisions. 

The  case  of  South  v.  Sinking  Fund  Gom'rs. 
reported  in  86  Ky.  186,  5  S.  W.  567,  la  reUed 
on  as  sustaining  the  power  of  tbe  mayor  ia 
the  present  case.  In  that  case  it  will  ^ 
found  the  statute  In  express  terms  placed 
the  power  of  removal  within  the  discretion 
of  the  commissioners.  It  provided:  "Tlic 
said  commissioners  shall  have  power  at  tbeir 
discretion,  to  remove  any  warden  unless  the 
general  assembly  should  refuse  to  concur  in 
their  action,"  etc.  No  reasons  for  renonl 
were  required  to  be  given,  nor  was  there  »iiT 
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constitutlOBal  prohibition  to  tbe  remoyal 
without  cause.  In  the  absence  of  a  consti- 
tutional Inhibition,  an  office  created  by  the 
legislature  in  a  municipality  might,  by  the 
terms  of  tbe  act  creating  it,  vest  the  power 
iu  the  mayor  to  remove  without  cause,  leav- 
ing tbe  reasons  for  the  remoTal  within  his 
own  breast  This  is  not  denied.  Mechem, 
in  bis  work  on  Public  Officers,  says  (section 
445):  "Where,  therefore,  tbe  term  of  office 
is  not  flzed  by  law,  and  no  other  provision 
is  made  for  removal,  either  by  constitution 
or  statute,  It  Is  said  to  be  a  sound  and  neces- 
sary rule  to  consider  tbe  power  of  removal 
as  incident  to  the  power  of  appointment;  but 
this  power  of  removal  Is  limited  to  these  ciit- 
cumatances,  and,  if  tbe  term  Is  fixed  by  law, 
or  If  the  officer  is  appointed  to  hold  during 
tbe  pleasure  of  some  other  officer  or  t>oard 
tlian  tliat  appointing  him,  the  appointing 
power  cannot  arbitrarily  remove  him."  And 
it  might  be  said  that  where  tbe  term  Is 
tlxed  the  power  to  remove  at  will  might  be 
added,  for,  In  tbe  absence  of  any  constitu- 
tional prohibition,  the  power  of  the  legisla- 
ture in  this  regard  is  not  to  be  restricted. 
Our  attention  has  been  called  to  the  case  of 
TeoplQ  V.  Higgins,  15  111.  110,  as  sustaining 
tbe  contention  of  the  appellant.  In  that  case 
the  act  created  the  Illinois  Hospital  for  the 
Insane,  and  authorized  the  trustees  to  ap- 
point a  medical  superintendent,  subject  to 
removal  only  for  infidelity  to  tbe  trust  re- 
posed In  bLn.  There  was  no  mode  of  pro- 
ceeding in  such  cases  provided  by  the  Illi- 
nois statute,  and  the  trustees,  being  satis- 
fled  of  the  incompetency  of  the  appointee,  re- 
moved him  without  notice  or  trial.  It  was 
held  that  this  i>ower  was  with  the  trustees, 
and  the  opinion  based  principally  on  the 
ground  of  tbe  necessity  for  prompt  action  on 
the  part  of  tbe  trustees;  the  court  saying; 
"Circumstances  may  require,  and  even  the 
very  existence  of  tbe  institution  may  de- 
mand, tbe  most  prompt  and  energetic  action 
on  tbe  part  of  the  trustees  in  the  removal  of 
the  superintendent;  and  the  law  did  not  de- 
sign to  leave  them  powerless  to  act  in  snch 
on  emergency;  and,  the  law  tieing  silent  as 
to  the  manner  of  proceeding,  the  nature  of 
the  case  must  determine  what  course  of  Jus- 
tice the  trustees  should  pursue  In  exercising 
the  t>ower  of  removal."  That  case  can  be 
easily  distinguished  from  the  case  before  us, 
but  even  in  such  a  case  as  the  well-considr 
ered  case  of  Lease  v.  Freeborn,  reported  in  o2 
Kan.  750,  35  Pac.  817,  a  different  rule  prevail- 
ed. The  pialntitC  in  that  case,  Mary  Lease,  was 
a  member  of  tbe  state  board  of  charities,  and 
was  removed  without  cause,  or  at  least 
without  notice  or  trial.  The  constitution  of 
Kansas  provided:  "Tbe  term  of  any  office 
not  herein  provided  for,  may  be  declared  by 
law;  when  not  so  declared  such  office  shall 
be  held  during  tbe  pleasure  of  tbe  authority 
making  the  appointment."  Const,  art  15,  { 
2.  A  statute  of  that  state,  subsequently 
passed,  declared  that  tbe  terms  of  office  of 


tbe  trustees  should  be  three  years.  Tbe  stat- 
ute was  silent  as  to  any  cause  of  removal, 
notice,  or  trial,  and  tbe  court  held:  "Tbe 
mere  silence  of  tbe  statute  with  respect  to 
notice  and  bearing  will  not  justify  the  re- 
moval of  an  officer  whose  term  is  declared 
by  law,  without  Icnowiedge  of  the  charges, 
and  an  opportunity  to  explain  his  or  her  con- 
duct, and  defend  his  or  her  course  and  char- 
acter." It  is  urged,  however,  in  this  case 
that  tbe  cause  of  removal  (the  statute  being 
silent  on  tbe  subject)  is  with  the  mayor  and 
the  board  of  aldermen,  and  no  court  can  su- 
pervise their  action;  that,  the  constitation 
having  required  the  legislature  to  prescribe 
the  causes,  and  tiiat  l)ody  having  failed  to 
comply  with  its  provisions,  the  power  of  re- 
moval becomes  discretional?  with  the  mayor 
and  board;  and  the  cases  of  People  v.  Stout, 
reported  In  19  How.  Prac.  171,  Mayor,  etc., 
of  Hoboken  v.  Gear,  27  N.  J.  Law,  2t>5,  and 
People  V.  Whltlock.  92  N.  Y.  191,  as  weU  as 
other  cases,  are  referi-ed  to  as  sustaining  this 
view.  It  was  held  in  the  case  of  People  r. 
Stout  that  the  exercise  of  such  a  power  (re- 
moval for  cause)  "is  judicial  in  Its  nature, 
and  therefore  not  the  subject  of  review  by 
any  other  tribunal,  either  in  respect  to  tbe 
cause,  its  sufficiency,  or  existence  in  any  re- 
spect wliatever."  In  the  case  of  Mayor,  etc., 
of  Hoboken  v.  Gear,  It  was  held  that,  al- 
though the  appointment  to  tbe  office  was  for 
a  fixed  term,  and  the  removal  for  cause,  It 
meant  only  such  cause  as  was  satisfactory  to 
tbe  councU.  Other  cases  follow  tbe  authori- 
ties referred  to,  some  of  them  holding— and 
to  which  we  assent— that  the  legislature, 
when  not  forbidden  by  the  organic  law,  hav- 
ing been  given  the  authority  to  create  an  of- 
fice for  a  term,  may  in  express  terms  au- 
thorize tbe  removal  of  the  incumt>ent  with- 
out notice  or  bearing.  In  looking  to  tbe  doc- 
trine on  tbe  question  of  tbe  removal  from 
office  found  In  the  elementary  books,  as  well 
as  the  weight  of  authority  in  the  adjudged 
cases,  we  are  not  disposed  to  recognize  tbe 
rule  contended  for  by  the  appellant  in  the 
construction  of  our  state  constitution  or  the 
statute  creating  municipal  offices.  The  gen- 
eral power  to  remove  an  officer  who  holds 
for  a  definite  term  carries  with  It  tbe  power 
to  remove  for  cause,  upon  notice  and  trial; 
and  it  is  only  in  cases  where  this  power  to 
remove  without  a  trial  is  expressly  given 
tliat  it  can  t>e  exercised.  This  doctrine  is 
elementary,  and  sustained  by  the  decided 
weight  of  modern  authority.  In  tbe  case  of 
State  V.  City  of  St  Louis,  reported  in  90  Mo. 
19,  1  S.  W.  757,  a  police  Justice  had  been  ap- 
pointed by  the  council  and  confirmed  by  tbe 
mayor  for  the  term  of  four  years.  The  va- 
lidity of  his  removal  was  tested.  The  char- 
ter was  silent  as  to  notice  and  trial  when 
one  had  been  appointed  to  office,  but  it^dld 
require  notice  and  hearing  to  those  who  had 
been  elected  to  office.  -  It  was  contended  that, 
inasmuch  as  the  charter  required  notice  to 
elective  officers  before  removal.  It  must  nega- 
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tlye  the  idea  that  any  notice  was  required 
to  be  glYoi  appointed  officers.  The  court 
held  that  no  inference  dispensing  with  no- 
tice arose  from  the  failure  of  the  charter  to 
require  It;  and,  further,  that  the  removal  of 
the  justice  without  an  opportunity  to  b« 
heard  was  invalid.  See,  also.  State  y. 
Brown,  57  Mo.  App.  199.  In  the  case  of  Hall- 
gren  v.  Campbell,  reported  in  82  Mich.  255, 
46  N.  W.  381,  the  charter  of  the  city  of  Men- 
ominee prohibited  in  expi-ess  terms  the  re- 
moval of  elective  officers,  except  for  cause, 
aJid  it  was  argued  In  that  case  the  presump- 
tion must  follow  the  legislature  intended  tliat 
appointed  officers  should  be  removed  with- 
out cause,  or  at  the  pleasure  of  the  ai^olnt- 
Ing  power,  but  the  court  held  that  no  such 
presumption  would  be  Indulged  to  enable 
those  in  power  to  exercise  such  arbitrary 
power,  and  the  appointee  was  entitled  to  be 
heard.  In  the  case  of  Speed  t.  Common 
■Council  of  Detroit  (Mich.)  56  N.  W.  570,  the 
office  of  dty  counsellor  was  filled  by  appoint- 
ment from  the  mayor  for  a  fixed  term,  and 
the  charter  of  that  city  provided:  "Any  offi- 
'Cer  holding' office  by  appointment,  unless  oth- 
erwise provided  by  law  or  ordinance,  may 
be  removed  at  any  time  by  the  council  with- 
out charges  and  a  trial  thereof,  by  a  rote  of 
a  majority  of  the  members  elect,  except  the 
controller,  receiver  of  taxes,"  etc.  The  ap- 
pointee was  not  within  the  exception.  The 
•court  held  that  such  power  was  Inconsistent 
<with  the  power  of  appointment  by  the  mayor 
Xor  a  fixed  term,  and  therefore  the  removal 
was  Invalid,  the  officer  being  entitled  to  no- 
■tice,  and  an  opportunity  to  be  heard.  The 
«ourt  in  that  case  referred  to  the  case  of  Ex 
parte  Heunen..  13  Pet.  230,  in  which  it  is 
said:  "We  have  not  found  any  case  where 
.an  officer  who  was  appointed  for  a  fixed 
term,  and  where  the  power  of  removal  was 
not  expressly  declared  by  law  to  be  discre- 
tionary, has  been  held  to  be  removable  ex- 
«ept  for  cause;  and  when  cause  is  to  be  as- 
signed the  party  is  entitled  to  an  opportunity 
to  be  heard." 

But  it  is  further  contended  that  the  legis- 
lature, by  section  2794  of  the  Kentucky  Stat- 
utes applying  to  the  cities  of  the  first  class, 
has  given  the  express  power  of  removal  with- 
out cause,  and  for  any  reason  the  mayor  might 
suggest.  If  approved  by  the  board  of  alder- 
men. We  cannot  assume  that  this  is  the  legis- 
lative meaning  of  that  section,  or  that  such  a 
■construction  should  be  given  it,  or  that  the  ex- 
ercise of  such  an  arbitrary  power  arises  by 
Implication.  The  members  of  these  execu- 
tive boards  carry  Into  execution  nearly  the 
•entire  legislation  of  the  municipal  govemr 
ment,  and  are  intrusted  with  the  perform- 
ance of  duties  requiring  the  exercise  of  the 
highest  judgment,  and  the  assumption  of 
grave  responsibilities.  They  are  appointed 
for  the  fixed  term  of  four  years,  with  a  salary 
commensurate  with  the  duties  tliey  are  to 
-discharge;  and  to  concede  the  power  of  the 
xoayor  to  expel  these  boards  from  office,  with 


or  without  cause,  in  the  absence  of  a  trial  or 
an  opportunity  to  be  heard,  would  be  to  rec- 
ognize the  existence  of  an  arbitrary  power 
that  never  entered  the  mind  of  the  legisla- 
ture, and  in  direct  antagonism  with  tlie  eo- 
tire  policy  of  the  state  in  reference  to  such 
officials.  The  legislature,  in  failing  to  com- 
ply with  the  provisions  of  the  constitution 
in  not  assigning  causes  for  removal  of  its  of- 
ficials, attempted  to  transfer  the  exercise  of 
this  legislative  power  to  the  mayor,  and  left 
with  that  officer  and  the  board  of  aldermen 
the  right  of  determining  the  reasons  for 
which  the  manbers  of  these  boards  shonld 
be  removed,  and,  if  such  a  power  could  be 
delegated  (and  we  think  it  could  not),  a  re- 
moval for  reasons  given  must  be  based  on 
some  neglect  of  duty,  or  want  of  capacity  to 
conduct  the  office,  or  such  other  causes  as 
unfit  the  member  for  holding  the  place.  U 
the  legislative  purpose  had  been  to  give  tbe 
power  to  the  mayor  to  remove  at  pleasure, 
with  no  constitutional  provision  against  Iti 
exercise,  they  would  have  said  so,  for  in  sec- 
tions of  the  same  general  act  the  power  to  re- 
move at  pleasure  is  given  in  express  terms; 
and  when  empowering  the  mayor  to  remove 
for  reasons  given  the  legishitive  meaning 
was  a  removal  for  cause,  for  legal  reasons. 
based  on  a  sufficient  cause.  And  when  re- 
moved for  reasons  given  or  for  cause,  the  par- 
ty is  entitled  to  a  hearing,  and  to  be  proceed- 
ed against  as  iH-ovIded  in  section  2781  of  the 
chapter  on  "Municipal  Corporations."  Tbe 
act  also,  under  which  this  power  Is  claimed, 
plainly  Indicates  the  legislative  policy  as  to 
the  removal  of  tbe  city  officials,  and  goes  so 
far  as  to  require  the  board  of  safety,  when 
investigating  charges  against  the  members 
of  the  police  force,  its  own  appointees,  to 
give  reasonable  notice  to  the  accused  that 
they  may  be  heard;  and  yet  it  is  attempted 
to  be  maintained  that  these  executive  oflicers, 
because  they  were  appointed  by  the  mayor, 
can  be  removed  for  any  cause,  however  tririaL 
or  for  charges  odious  and  degrading,  without 
the  opportunity  of  malcing  defense  and  of  dis- 
proving the  charges  made.  We  cannot  as- 
sent to  the  exercise  of  such  a  power,  and 
the  necessity  for  some  stability  and  inde- 
pendence in  tbe  discharge  of  the  importimi 
.  trusts  confided  to  these  executive  boards  Is 
of  itself  a  convincing  argument  against  tbe 
contention  of  the  appellant,  and  aids  much  io 
the  construction  of  the  statute  from  which  it 
is  argued  this  arbitrary  power  flows.  In 
the  case  of  Mundy  v.  Board  of  Fire  Com'rs 
of  New  York,  the  charter  of  that  city  detlar- 
ed  that  the  power  of  removal  by  the  commis- 
sioners could  not  be  exercised  as  to  any  tfg- 
alar  dei^  until  he  has  been  Informed  of  the 
cause  of  the  proposed  removal.  Tbe  clerk 
was  removed  after  notice,  and  without  cause, 
and  then  a  second  notice  given,  and  the  cause 
assigned  was  that  "the  duties  of  the  position 
could  be  better  performed  by  some  one  else." 
It  was  held  the  provision  of  the  charter  nec- 
essarily Implies  the  cause  of  removal  must 
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be  for  Bcone  neglect  of  duty,  or  some  delin- 
quency affecting  the  general  chajacter  of  the 
one  sought  to  be  removed,  and  that  Bome 
other  person  could  more  efficiently  perform 
the  duties  was  not  sufficient.  It  may  be  con- 
tended the  legislature,  by  secUon  2794,  In- 
tended the  removal  from  office  by  the  ap- 
pointing power  for  either  a  fixed  or  Indefinite 
term  of  the  appointee  should  be  for  a  less 
cause  than  that  authorizing  an  Impeachment; 
and,  while  this  Is  no  doubt  true,  still  the 
cause  was  not  prescribed,  and  when  for  a  fiz- 
zed term,  unless  otherwise  expressly  provid- 
ed, the  party  sought  to  be  removed  Is  entitled 
to  be  heard,  and  the  attempt  to  confer  the 
power  (If  such  was  the  proper  construction  of 
the  statute)  on  the  mayor  to  remove  with  the 
consent  of  aldermen  without  trial  or  an  op- 
portunity to  be  heard  is  a  nullity.  "Where 
the  officer  Is  appointed  for  a  fixed  term,  and 
removable  only  for  cause,  he  can  be  removed 
only  upon  charges,  notice,  and  an  opportuni- 
ty to  be  beard."  Throop,  Pub.  Oft.  p.  364. 
This  rule  is  ftmdamental,  and,  as  both  the 
constitution  and  the  legislature  are  silent  as 
to  the  cause  for  removal,  the  delinquent  offi- 
cer may  be  impeached  before  the  aldermen 
with  notice,  and  that  as  at  the  common  law. 
That  the  legislature  Intended  to  place  a  lim- 
itation on  the  power  of  the  mayor  to  remove 
these  officials,  if  empowered  by  the  section 
referred  to.  In  requiring  reasons  to  be  giv- 
en, is  unquestioned,  for  the  purpose  of  pro- 
tecting those  who  are  competent  to  fill  the 
position,  and  who  faithfully  and  honestly 
discharge  their  duties;  and  there  Is  but  lit- 
tle protection  when  the  opportunity  to  be 
beard  is  denied.  The  Judgment  in  each  case 
Is  affirmed. 

DU  REIiLE,  J.  I  dissent  from  the  opin- 
ion of  the  majority  in  these  cases.  In  my 
opinion  the  act  for  government  of  cities  of 
the  first  dass  (Laws  1893,  p.  1265)  was  In- 
tended to  effect  a  departure  from  the  char- 
acter of  municipal  government  which  had 
theretofore  prevailed.  A  consideration  of 
the  whole  act  shows  that  It  was  Intended 
to  provide  a  responsible  head  of  the  execu- 
tive department  of  the  city  government,  ac- 
countable to  the  people  at  the  polls;  and 
that  the  subordinates  of  that  department 
should  be  responsible,  directly  or  indirect- 
ly, to  the  head.  While  the  act  is,  in  terms, 
a  general  act,  there  was  but  one  city  to 
which  it  coold  apply,  and  a  comparison  of 
Its  provisions  with  those  of  the  old  city  char- 
ter leads  inevitably  to  the  conclusion  that  a 
cbaikge  was  intended  whereby  greater  pow- 
er, and  at  the  same  time  greater  responsi- 
btlity,  should  attach  to  the  office  of  mayor. 
Without  attempting  to  state  in  detail  the 
argument  which  might  be  made  on  this  ques- 
tion, 1  shall  give  briefly  my  conclusions.  The 
mayor,  who  is  the  head  of  the  executive  de- 
partment of  the  city  government  (section 
23),  appoints  the  executive  boards,  which 
are  subordinate  departments  or  branches 
T.868.w.no.4— 85 


of  the  executive,  although  aot  called  "de- 
partments" In  the  statute  (section  40).  The 
boards,  in  turn,  are  empowered  to  appoint 
the  heAds  of  subordinate  executive  depart- 
ments (section  48),  and  they  also  employ 
or  appoint  subordinate  executive  employte 
and  officers  (sections  41,  47,  100).  U  is 
made  the  duty  of  the  mayor  to  be  vigilant 
and  active  In  causing  the  ordinances  of  the 
city  and  the  laws  of  the  state  to  be  en- 
forced. Section  29.  He  Is  required  to  "ex- 
ercise a  general  supervision  over  all  the 
executive  and  ministerial  officers  of  the  city, 
and  see  that  their  official  duties  are  hon- 
estly performed.  He  may  require  from  them 
statements  In  writing  concerning  the  dis- 
charge of  their  duties."  Section  31.  He  may 
appoint  persons  "to  examine,  without  notice, 
the  affairs  and  accounts  of  any  city  depart- 
ment, trustee,  officer  or  employe,  *  •  *" 
and  to  report  to  him  the  results  of  such  inves- 
tigation. If  these  powers  were  all  that  were 
attached  to  the  office  of  mayor,  he  would 
be  helpless  to  perform  the  duties  required  of 
him.  In  what  way  could  he  be  vigilant  and 
active  in  causing  the  ordinances  of  the  city 
to  be  enforced,  if  the  boards  of  his  appoint- 
ment, creatures  of  his  creation,  were  turned, 
upon  confirmation,  into  a  set  of  Frankenstein 
monsters,  who  could  set  him  at  defiance? 
How  could  he  exercise  a  general  supervision 
over  all  the  executive  and  ministerial  officers 
of  the  city,  and  see  that  their  official  duties 
are  honestly  performed,  if  those  officers  are 
responsible  alone  to  a  tribunal  over  which 
he  has  no  control,  though  appointed  by  him, 
and  sharing  his  executive  powers?  What 
sort  of  statements  In  writing  concerning  the 
discharge  of  their  duties  might  he  expect 
from  members  of  the  boards  who  share  hts 
powers,  and,  l>ecau8e  it  was  supposed  that 
they  were  responsible  to  him,  have  been 
given  greater  powers  than  those  granted  to 
him?  What  benefit  would  he  derive  from 
statements  of  subordinate  officials,  heads  of 
Inferior  departments,  etc.,  who  are  responsi- 
ble alone  to  Independent,  and  perhaps  hos- 
tile, tribunals?  With  what  obstructions, 
tangible  and  intangible,  would  the  examiners 
appointed  by  him  meet  In  investigating  the 
affairs  of  a  city  department  over  which  he 
could  e^CercIse  no  control,  or  of  an  officer 
who  owed  allegiance  to  a  different  chief? 
Again  (section  52),  authority  is  given  to  re- 
fer any  matter  in  dispute  as  to  the  powers 
or  duties  of  said  boards  or  the  officers  there- 
of to  the  mayor,  who  shall  examine  and  de- 
termine the  questions  involved,  and  whose 
decision  shall  be  final  as  between  said 
boards  or  said  officers.  There  would  be  lit- 
tle prospect  of  a  reference  of  any  matter  in 
dispute  to  the  mayor  if  the  boards  are  en- 
tirely Independent  of  his  control.  By  sec- 
tion 107  it  is  provided  that  "in  times  of  peril 
from  riot,  extensive  conflagration,  disorder, 
or  the  apprehension  thereof,  the  chief  of  po- 
licemen shall  be  subordinate  to  the  mayor 
and  obey  his  orders  and  directions."    With 
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tbe  chief  of  police  subject  to  removal  at 
pleasure  by  the  board  of  safety,  and  with 
the  board  of  safety  entirely  independent  of 
and  hostile  to  the  mayor,  who  is  to  deter- 
mine whether  peril  from  riot,  disorder,  or 
the  apprehension  thereof  exists,  and  which 
of  his  two  masters  will  the  chief  of  police 
be  liitely  to  serve  under  such  circumstances, 
—  the  one  who  has  no  power  over  him,  or 
the  one  which  can  decapitate  him  at  pleas- 
ure? The  provision  for  written  charges 
against  and  trial  of  policemen  before  their 
removal  from  the  force,  upon  which  some 
stress  has  been  laid  In  argument,  was  not 
part  of  the  original  act,  and  no  argument 
can  Justly  be  drawn  from  it  as  to  the  intent 
of  tbe  original  act,  or  the  intent  of  any  part 
of  it  not  affected  by  the  amendment.  This 
amendment  (section  2,  Act  March  23,  1891) 
was  passed,  so  far  as  can  be  inferred  from 
its  provisions,  as  a  civil  service  reform 
measure,  designed  to  take  the  police  force 
out  of  politics.  Tbe  suggestions  which  have 
been  given,  and  many  more  which  might 
be  drawn  from  the  provisions  of  the  act, 
Indicate  clearly  that  the  Intent  of  the  legis- 
lature was  to  adopt  the  theory  which  has  in 
modem  times  become  the  accepted  theory  of 
municipal  government,— that  there  should  be 
n  responsible  head  of  the  municipal  execu- 
tive, and  that  he  should  be  clothed  with  au- 
thority commensurate  with  his  responsibil- 
ity. The  modern  theory  has  been  weQ  ex- 
pressed by  Judge  Cooley:  "Experience  has 
also  demonstrated  the  necessity  of  more 
power  and  more  responsibility  in  the  execu- 
tive head  of  our  municipal  institutions.  Too 
often  the  duties  of  the  mayor  or  executive 
ofScer  are  only  nominal,  and  to  these  he 
gives  but  little  attention,— a  natural  result 
of  bis  want  of  importance,  and  of  bis  inabil- 
ity to  control  the  administration  of  munici- 
pal affairs.  If  the  office  be  clothed  with 
dignity  and  real  authority.  If  tbe  mayor 
shall  be  Invested  with  the  veto  power,  if 
he  shall  have  the  sole  right  to  appoint  and 
the  unrestricted  power  to  suspend  or  r^ 
move  subordinate  officials  or  heads  of  de- 
partments, then  the  citizens  can  justly  de- 
mand of  him  that  he  shall  be  Individually 
responsible  for  the  proper  conduct  of  tbe 
concerns  of  the  municipality;  and.  If  griev- 
ances exist,  they  will  know  to  whom  to  ap- 
ply for  remedy  or  upon  whom  to  fix  the 
blame."  It  is  not  necessary  to  suppose  that 
the  legislature  had  the  present  condition  of 
affairs  in  mind  in  passing  tbe  act,  though  it 
Is  to  be  presumed  that  they  considered  the 
contingency  of  the  death  or  resignation  of 
the  mayor  during  his  term.  What  they 
probably  had  mainly  In  view  was  tbe  con- 
tingency which  was  to  be  expected,  namely, 
that  the  mayor  and  the  boards  of  his  ap- 
pointment might  differ  in  their  views  of 
what  was  necessary  for  the  proper  conduct 
of  the  city  government,  or  might  become  en- 
gaged in  a  quarrel  over  personal  matters. 
And  so,  the  purpose  of  the  legislature  being 


clearly  dedudble  from  the  act  itaelf.  tb« 
question  remains  whether  apt  language  wu 
used  to  express  that  intention,  and.  If  w, 
whether  the  constitution  gave  the  riglit  to 
effect  the  object. 

Section  32  provides:  "Remoral  of  Offlcisir 
Appointed  by  the  Mayor.  He  may,  by  a 
written  order,  giving  his  reasons  therefor,  re- 
move from  office  any  head  of  a  department, 
director,  or  other  officer  appointed  by  him.  A 
copy  of  said  order  shall  be  sent  to  the  board 
of  aldermen  at  Its  next  meeting.  Unless  sncli 
order  be  disapproved  by  the  board  of  alder- 
men within  thirty  days,  said  order  slull 
stand."  It  is  contended  for  the  boards  that 
this  section  does  not  include  them,  upon  tbe 
ground  of  the  rule  of  construction  that  "a 
statute  which  enumerates  persons  or  thhigs  ol 
an  inferior  rank,  dignity,  or  importance  if 
not  to  be  extended  by  the  addition  of  gen- 
eral words  to  persons  or  things  of  a  hlKhri 
rank,  dignity,  or  Importance  than  the  highest 
enumerated,  if  there  are  any  of  a  lower  spr- 
des  to  which  the  words  can  apply."  Blact. 
Interp.  Laws,  145.  While  this  rule  of  inter- 
pretation Is  most  generally  invoked  to  fn- 
vent  the  application  of  a  penal  statute,  in 
this  case  It  can  have  no  application,  for  thi 
meml>er8  of  the  boards  are  themselres,  wltli- 
In  the  meaning  of  the  section,  heads  of  de- 
partments. Their  duties  are  prescribed  b.r 
the  charter,  and  their  departments  are  gul>- 
divided  into  other  departments,  as  the  poUrc 
and  fire,  whose  heads  are  appointed  by  tbr 
boards;  yet  the  two  great  divisions,  thoojrti 
not  called  "departments,"  are  none  the  lea 
so,  and  the  members  of  the  boards  are  noDi> 
the  less  heads  of  tbem.  It  might  as  well  Iw 
said  that  the  mayor  Is  not  the  head  of  tbe 
executive  department  of  the  city  govern- 
ment. Moreover,  the  boards  are  the  onlr 
heads  of  departments  to  which  the  leirislatimi 
can  be  presumed  to  have  intended  the  lu- 
guage  to  apply,  for  they  are  the  only  head* 
of  departments  (unless  we  may  call  the  comp- 
troller's office  a  department)  "appointed  I? 
him." 

It  remains  to  be  considered  whether  tbe  re- 
moval provided  for  by  section  32  was  for- 
bidden by  section  100  of  the  consdtntian. 
That  section,  after  providing  sprciflcally  for 
certain  named  officers  of  municipalities,  and 
thereby  creating  what  was  never  known  to 
any  former  constitution,  namely,  constitution- 
al municipal  officers,  fixing  their  terms  of  of- 
fice, and  the  manner  of  their  selection  under 
various  conditions,  proceeds:  "The  general 
assembly  shall  prescribe  the  qualiflcations  of 
all  officers  of  towns  and  cities,  tbe  manner. 
and  causes  for  which  they  may  be  remored 
from  office,  and  how  vacancies  In  such  officer 
may  be  filled."  That  section  is  susceptible  of 
two  Interpretations:  One,  that  the  cMiclndins 
clause  referred  only  to  those  municipal  of- 
fices which  were  mentioned  in  tbe  constitn- 
tion;  that  Is,  to  the  constitutional  mtmicipal 
offices,  and  has  no  application  to  mnnioipal 
offices  which  are  the  mere  creatures  of  tl* 
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leglslatnre.  The  other  construction  is  that 
the  section  was  Intended  to  be  permlsslye,  to 
enlarge  the  power  of  the  legislature  as  to  of- 
flces  which  had  been  made  constitutional  by 
the  new  constitution,  and  to  give  to  the  legis- 
lature a  power  which  it  otherwise  would  not 
have  had.  Inasmuch  as  the  offices  had  been 
made  constitutional.  And  in  the  construction 
of  the  constitutional  provision  the  language 
should  be  Interpreted  in  its  natural  sense,  as 
it  was  understood  by  the  people  who  voted 
for  it  It  is  difficult  to  suppose  that  the  aver- 
age voter,  in  considering  the  section  which 
gave  the  legislature  power  to  provide  the  man- 
ner in  and  causes  for  which  officers  might  be 
removed  from  their  offices,  understood  or  In- 
tended that  those  causes  were  limited  to  such 
as  were  at  common  law  grounds  for  impeach- 
ment In  theory  constitutions  are  made  by 
the  whole  people.  In  actual  practice  they  are 
submitted  to  them  for  ratification,  and  the 
words  used  are  to  be  given  their  common 
meaning,  and  not  to  be  construed  technically. 
It  must  be  remembered  that  under  the  for- 
mer constitutions  it  was  well  established  and 
undisputed  that  the  legislature  was  without 
power  to  provide  qualifications  for  consti- 
tutional officers  in  addition  to  the  qualifica- 
tions provided  In  the  constitution;  or  to  pro- 
vide for  their  removal  for  any  cause  other 
than  the  causes  recognized  by  the  common 
law  at  the  time  of  the  adoption  of  the  con- 
stitution, or  to  provide  any  manner  of  re- 
moving a  constitutional  officer  except  upon 
notice  and  hearing.  Page  v.  Hardin,  8  B. 
Mon.  648.  On  the  other  hand,  prior  to  the 
adoption  of  this  constitution.  It  was  equally 
well  settled  that  as  to  officers  which  were  not 
constitutional,  but  wholly  statutory,  the  legis- 
lature had  full  power  to  provide  their  quali- 
fications, and  the  manner  of  their  removal, 
whether  the  removal  was  to  be  with  or  with- 
out cause,  or  with  or  without  notice  and  hear- 
ing. South  V.  Sinking  Fund  Com'rs,  86  Ky. 
186,  6  S.  W.  567.  Before  the  adoption  of  the 
present  constitution,  the  legislature  was  om- 
nipotent as  to  municipal  government  and  mu- 
nicipal officers,  and  when  the  new  constitu- 
tion was  adopted,  which  created  certain  con- 
Btifutlonal  municipal  offices,  a  wise  pr&vlsion 
was  inserted  to  prevent  those  new  constitu- 
tional offices  becoming  subject  to  the  then 
established  rule  of  law;  and  the  language  of 
this  provision  must  be  construed  according 
to  its  common  meaning.  "In  Interpreting 
clauses  we  must  presume  that  words  have 
been  employed  in  their  natural  and  ordinary 
meaning.  As  Marshall,  C.  J.,  says:  'The 
framers  of  the  constitution  and  the  people 
who  adopted  it  must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to 
have  Intended  what  they  have  said.*  This  is 
but  saying  that  no  forced  or  unnatural  con- 
stmctlon  is  to  be  put  upon  their  language, 
and  it  seems  so  obvious  a  truism  that  one 
expects  to  see  It  universally  accepted  with- 
out any  question;  but  the  attempt  is  made 
so  often  by  Interested  subtlety  and  ingenious 


refinement  to  Induce  the  courts  to  force  from 
these  Instruments  a  meaning  which  their 
framers  never  held  that  It  frequently  becomes 
necessary  to  redeclare  this  fundamental 
maxim.  Narrow  and  technical  reasoning  Is 
misplaced  when  it  Is  brought  to  bear  upon  an 
Instrument  framed  by  the  people  themselves, 
for  themselves,  and  designed  as  a  chart  upon 
which  every  man,  learned  and  unlearned, 
may  be  able  to  trace  the  leading  principles  of 
government."  Cooley,  Const.  Lim.  (6th  Ed.) 
p.  73.  In  my  Judgment,  the  constitutional 
provision  Is  a  wise  one,  and  section  32  of  the 
act  nnder  consideration  was  adopted  in  ac- 
cordance with  the  purpose  of  the  constitution- 
al provision,  which  was  Intended  to  be  per- 
missive, and  not  restrictive,  upon  the  power 
of  the  legislature.  In  passing  upon  Its  valid- 
ity this  court  should  be  guided  by  the  well- 
settled  rule  of  statutory  construction  which 
is  thus  stated  by  Judge  Ck>oley  in  his  woric 
on  Constitutional  Limitations:  "It  has  been 
said  by  eminent  Jurists  that  when  courts  are 
ca&ed  upon  to  pronounce  the  invalidity  of  an 
act  of  legislation,  passed  with  all  the  forms 
and  ceremonies  requisite  to  give  it  the  force 
of  law,  they  will  approach  the  question  with 
great  caution,  examine  It  in  every  possible 
aspect  and  ponder  upon  it  as  long  as  delib- 
eration and  patient  attention  can  throw  any 
new  light  upon  the  subject,  and  never  declare 
a  statute  void  unless  the  nullity  and  bivalidlty 
of  the  act  are  placed,  in  their  Judgment  beyond 
reasonable  doubt.  A  reasonable  doubt  must  be 
solved  In  favor  of  the  leglshitive  action,  and 
the  act  be  sustained.  The  question  whether 
a  law  be  void  for  its  repugnancy  to  the  con- 
stitution Is  at  all  times  a  question  of  much 
delicacy,  which  ought  seldom,  if  ever,  to  tie 
decided  in  the  affirmative  In  a  doubtful  case. 
The  court,  when  Impelled  by  duty  to  render 
such  a  Judgment  would  be  unworthy  of  its 
station  could  it  be  unmindful  of  the  aolemn 
obligation  which  that  station  Imposes;  but  It 
is  not  on  slight  implication  and  vague  con- 
jecture that  the  legislature  is  to  be  pronoun- 
ced to  have  transcended  its  powers,  and  its 
acts  to  be  considered  as  void.  The  opposition 
between  the  constitution  and  the  law  should 
be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other.  Mr.  Justice  Washington  gives  a 
reason  for  this  rule  which  has  been  repeated- 
ly recognized  in  other  cases  which  we  have 
cited.  After  expressing  the  opinion  that  the 
particular  question  there  presented,  and  which 
regarded  the  constitutionality  of  a  state  law, 
was  Involved  in  difficulty  and  doubt,  be  says, 
'But  If  I  could  rest  my  opinion  In  favor  of 
the  constitutionality  of  the  law  on  which  the 
question  arises  on  no  other  ground  than  this 
doubt  so  felt  and  aclcnowledged,  that  alone 
would,  in  my  estimation,  be  a  satisfactory  vin- 
dication of  it'  It  is  but  a  decent  respect  due 
to  the  wisdom,  the  integrity,  and  the  pa- 
triotism of  the  legislative  body  by  which  any 
law  Is  passed,  to  presume  In  favor  of  its 
validity  until  its  violation  of  the  constitution 
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is    prorert    beyond    all    reasonable    doubt" 
Cooley,  Couat.  Llm.  (6Ui  Ed.)  p.  216. 

GUFFY,  J.  I  concur  In  tbe  afBrnumce  of 
the  Judgments,  but  dissent  from  tbe  reasons 
given  in  the  opinion.  It  seems  to  me  that 
the  legislature,  under  section  160  of  the  con- 
stitution, has  plenary  power  as  to  tbe  man- 
ner of  and  cause  for  which  city  officers  may 
be  removed,  and  It  is  within  the  power  of  the 
legislature  to  authorize  the  mayor  to  remove 
the  officers  mentioned  for  any  cause  or  rea- 
son to  blm  deemed  sufficient,  although  such 
cause  or  reason  might  not  imply  either  mal- 
feasance, misfeasance,  or  incompetency;  and 
that,  too,  without  notice  or  hearing;  but  the 
power  of  removal  given  in  section  2794  of 
the  Kentucky  Statutes  does  not  clearly  In- 
clude the  power  to  remove  the  officers  in  ques- 
tion. 


COURTS  T.  LOUI8VU,LB  &  N.  R.  OO.  ■ 

(Goort  of  Appeals  of  Kentucky.     June  24, 
1806.) 

CaKRIBBS—  PaSSKXOEHS— FaRB  —  OVKKOBAKOB    BT 

CoHDocTOR— Mrasdbb  or  Damaobs. 

PlaintifT  applied  to  a  railroad  oampany's 
agent  for  a  ticket  to  a  certain  station.  The 
agent,  under  the  mistaken  belief  that  tbe  train 
on  which  plaintiff  intended  to  go  would  not  stop 
at  plaintifrs  destination,  refused  to  seU  him  one. 
Plaintiff  lioarded  the  train,  and  the  conductor, 
under  the  rules  of  the  company,  collected  a 
small  sum  in  addition  to  the  regular  fare,  he- 
cause  plaintiff  had  no  ticket.  Plaintiff  paid  it 
under  protest,  and  sued  tlie  company  for  dam- 
ages. The  petition  did  not  allege  any  grounds 
for  punitive  damages,  nor  did  the  evidence  dis- 
close any.  Held,  that  the  measure  of  damages 
was  the  difference  between  the  ticket  fare  and 
the  amount  collected  by  the  conductor. 

Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  reported." 

Action  by  John  Courts  against  the  Loula- 
rille  &  Nashville  Railroad  Company  for  dam- 
ages. From  a  Judgment  in  ills  favor,  plain- 
tur  appeals.     Affirmed. 

W.  E.  Russell  &  Sons,  for  appellant  W.  J. 
Lisle,  H.  W.  Bruce,  and  Thompson  &  Mc- 
Chord,  for  appellee. 

LAKDES,  J.  This  was  an  action  to  recov- 
er from  tbe  appellee  damages  for  compelling 
him  to  pay  more  than  the  regular  fare  from 
Lebanon  to  Chicago  station  on  the  Knox- 
vllle  Branch  of  the  appellee's  railroad.  Ap- 
pellant boarded  passenger  train  No.  26,  that 
passed  Lebanon  regularly  about  5  o'clock  In 
the  morning,  on  the  11th  day  of  September, 
1803,  for  the  purpose  of  going  to  Chicago  sta- 
tion, where  he  was  engaged  as  a  hand  at  a 
brickyard,  without  having  a  ticket  for  the 
passage.  The  regular  ti<^et  fare  between 
the  two  points  was  36  cents.  He  applied  to 
the  ticket  agent  at  Lebanon  for  a  ticket,  but 
the' agent  refused  to  sell  it  to  him,  because 
Chicago  was  not  a  regular  stop  station  for 
that  train.     Not  tiaving  a  ticket  the  conduct- 


or, under  the  rules  of  the  company,  required 
blm  to  pay  47  cents  for  his  passage,  which 
was  11  cents  more  than  the  regular  ticket 
rate,  the  distance  being  12  miles.  He  object- 
ed to  paying  tbe  extra  charge,  urging  as  a 
reason  that  he  had  applied  to  the  ticket  agent 
at  Lebanon  for  a  ticket,  and  he  refused  to 
sell  it  to  blm.  His  objection  was  of  no  avail, 
and  he  bad  to  pay  the  train  rate.  It  appear- 
ed from  the  evidence  that  some  time  before 
this  "occurrence,  orders  had  been  given  by  the 
proper  officials  to  take  up  passengers  on  train 
No.  26  at  Chicago  until  further  orders;  but 
it  also  clearly  appears  that  both  the  ticket 
agent  and  the  conductor  were  acting  in  good 
faith,  and  within  wliat  they  believed  to  be 
the  orders  at  their  superiors,  and  according 
to  tbe  rules  of  the  company, — the  one  in  re- 
fusing to  sell  a  ticket  to  the  appellant  for  that 
train,  and  the  other  in  requiring  him  to  pay 
the  extra  or  train  fare.  It  further  appears 
from  the  evidence  that  after  the  train  stop- 
ped at  Lebanon  on  tliat  morning  the  con- 
ductor discovered  the  appellant  and  another 
attempting  to  board  the  train  by  getting  on 
at  the  front  platform  of  the  baggage  car,  and 
that  he  required  them  to  enter  a  passenger 
car  Instead,  and  that  the  Incident  excited  a 
suspicion  tliat  they  were  endeavoring  to 
avoid  paying  fare,  and  that  when  he  collected 
fare  from  the  appellant  he  reminded  him  of 
this,  and  expressed  his  suspicion  that  he  had 
tried  to  avoid  paying  the  fare.  This  being 
substantially  the  state  of  facts  brought  out  in 
the  evidence,  the  court  instructed  the  Jury 
that  if  the  order  wa»  given  to  stop  train  No. 
26  at  Chicago  station,  which  was  not  a  regu- 
lar stop  station  for  that  train,  and  the  ticket 
agent  refused  to  sell  a  ticket  to  the  appelUint 
to  that  point  for  that  trip,  and  he  was  re- 
quired to  pay  and  did  pay  the  conductor  on 
tbe  train  more  than  the  regular  rate  for  a 
ticket  from  L«banon  to  Chicago  station,  the 
appellant  was  entitled  to  tbe  difference  be- 
tween the  amount  paid  and  the  regular  ticket 
rate,  and  that  they  should  so  find.  At  the 
same  time  the  court  refused  to  give  an  in- 
struction, requested  by  counsel  for  the  appel- 
lant, that  the  Jury  were  not  confined,  in  esti- 
mating the  damages,  if  any,  to  the  difference 
between  the  regular  ticket  fare  and  the  train 
rate,  but  that  they  might  iu  addition  tliereto, 
give  punitive  damages.  The  Jury  having 
found  a  verdict  for  the  appellant  for  11  cents, 
the  difference  between  tbe  two  rates  of  far« 
for  which  a  Judgment  was  rendered,  and  the 
court  having  refused  to  grant  a  new  trial,  the 
case  is  brought  t>efore  us  on  appeaL 

The  only  error  for  which  a  reversal  la 
sought  is  the  refusal  of  the  court  to  give  the 
instruction  allowing  punitive  damages  to  be 
assessed.  But  after  a  careful  examination 
of  the  case,  we  have  not  been  able  to  discover 
any  fact  brought  out  that  would  have  Justi- 
fied an  Instructiou  of  the  kind.  In  tbe  first 
place,  it  is  not  clear  that  the  allegations  of  the 
petition  were  sufficient  to  authorize  anything 
more  than  actual  or  compensatory  damages. 
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The  sabBtaace  of  tbe  case,  as  stated  In  the  pe- 
tition, la  that  the  appellant  applied  to  the  tick- 
et agent  for  a  ticket  to  Chicago  station;  that 
the  agent  refused  to  sell  him  the  ticket,  the 
regular  fkre  being  only  36  cents;  that  he 
boarded  the  train  without  a  ticket,  and  was 
compelled  and  required  by  the  conductor  to 
pay  47  cents,  which  he  paid  under  protest, 
and  went  on,  as  his  business  required  him  to 
go  on  that  train;  that  extortion  was  thus  per- 
petrated, whereby  he  was  harassed,  vexed, 
and  humiliated.  Under  the  law  the  r^ef 
sought  and  adjudged  must  be  baaed  on  tbe 
facts  stated  In  the  pleadings  of  the  party 
seeking  the  relief.  But  here  there  Is  no  alle- 
gation of  tact  showing  that  the  conductor 
ought  not  to  haT»  required  tbe  payment  of  the 
47  cents  that  was  paid,  or  showing  that  he 
acted  arbitrarily,  or  in  an  insulting  or  abusive 
manner,  or  in  such  a  way  as  to  harass  or 
humiliate  the  appellant,  upon  which  to  base 
a  recovery  of  any  more  than  actual  damages. 
But,  aside  from  this,  the  evidence  fails  to 
show  any  fact  tliat  would  have  warranted  the 
court  in  submitting  any  question  besides  that 
of  compensation  to  the  appellant  for  what 
seems  to  Itave  been  an  honest  mistake  on  tlie 
part  of  the  ticket  agent  and  conductor,  where- 
by the  appellant  was  required  to  pay  more 
tlian  tbe  regtUar  ticket  fare  for  that  trip; 
and,  the  Jury  having  allowed  the  difference 
between  the  regular  ticket  fare  and  the  tmln 
fare  which  he  was  required  to  pay,  which 
carried  the  costs  with  it,  the  appellant  has 
recovered  aU  that  the  facts  alleged  or  proved 
shows  he  was  entitled  to;  and,  finding  no  er- 
ror, the  jud^rment  is  affirmed. 


NICHOIiASVILLH  WATER  CO.  t.  BOARD 

OF  COUNCILMEN,  OF  TOWN  OF 

NICHOI^SVILLE. 

(Conrt  of  Appeals  of  Kentucky.    June  24^ 
1886.) 

HuHiciPAt.  Corporations— W1.TKBWORKS  Compa- 

MT— IHVALID  FkaNCBISK— COHTBAOr— laABlLITT. 

1.  A  monidpiil  grtrnt  of  a  franchise  to  a 
waterworks  company  for  a  term  of  years,  with- 
out receiving  bids  therefor  publicly  after  due 
advertisement,  as  required  by  Const.  |  164,  is 
void. 

2.  A  contract  for  water  supplies,  entered 
into  by  the  city  at  the  same  time  an  invalid 
franchise  was  granted,  Is  not  separable  from 
the  grant,  but  both  are  Invalid. 

3.  Where  a  dty  contracts  to  receive  and 
pay  for  water  f nnushed  by  a  com^ny  operat- 
mg  under  an  invalid  franchise,  the  dty  is  bound 
to  pay  for  the  amount  of  water  actually  received 
and  used,  though  the  contract  is  invalid. 

Appeal  from  circuit  court.  Jessamine 
county. 

"Not  to  be  ofBdally  reported." 

Action  by  the  Nicbolasville  Water  Com- 
pany against  the  board  of  councllmen  of 
the  town  of  Nicholasvllie  to  collect  install- 
ments of  water  rent  Prom  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Be- 
versed. 


Breckenridge  A  ShtSby,  for  appdl&nt.  Ben 
P.  Campbell,  for  appellees. 

HAZELRIOO,  J  The  grant  of  the  fran- 
chise by  the  town  of  Nicholasvllie  to  the 
Kentucky  Water,  Heating  &  niumtnating 
Oompany  in  June,  1892,  may  be  treated  as 
void  because  of  the  failure  of  the  munici- 
pality to  receive  bids  publicly  after  due  ad- 
vertisement as  provided  in  section  164  of 
the  constitution.  The  prohibitory  provi- 
sions of  that  Instrument  became  operative 
upon  Its  adoption.  Beard  v.  City  of  Hop- 
kinsvllle,  24  S.  W.  872.  In  September  of  the 
year  named  the  water,  heating,  and  Illu- 
minating company,  with  the  approval  of  the 
city,  conveyed  and  transferred  its  rights 
and  privileges  to  the  appellant,  who  erected 
its  plant,  and  proceeded  to  supply  the  water 
for  city  purposes,  as  demanded  by  the  or- 
iginal contract.  The  city  paid  two  quar- 
terly inatallmenta  of  water  rental  of  ^625 
each,  the  last  one  being  in  February,  1893, 
but,  becoming  dissatisfied,  refused  to  pay 
further.  The  appellant  then  brought  this 
suit  for  some  four  quarterly  installments 
due  up  to  April.  1894.  Among  other  de- 
fenses, the  city  seeks  to  repudiate  the  con- 
tract, and  avoid  the  payment  of  Its  water 
rental,  because  of  tbe  constitutional  pro- 
visions indicated;  and  that  bids  were  not 
received  publicly  after  due  advertlsMuent 
is  conceded,  and  for  that  reason  the  court 
upheld  tbe  defense,  and  dismissed  the  pe- 
tition. However  equitable  may  seem  the 
right  of  appellant  to  enforce  tbe  contract 
of  June  20,  1892,  we  cannot  override  the 
plain  mandate  of  the  constitution  ttiat,  "be- 
fore granting  such  franchise  or  privilege 
for  a  term  of  years,  such  municipality  shall 
first,  after  due  advertisement,  receive  bids 
therefor  publicly,  and  award  the  same  to 
the  highest  and  best  bidder."  Nor  can  we 
bold  tbe  grant  of  tbe  franchise  and  tbe 
contract  for  water  supplies  to  be  separable, 
declaring  tbe  one  void  and  the  other  valid. 
Such  a  construction  would  fritter  away  the 
force  of  tbe  entire  section.  Nevertheless, 
if  in  other  respects  the  company  is  entitled, 
we  are  constrained  to  hold  that  the  city 
is  liable  to  the  extent  it  has  received  its 
water  supply  from  tbe  appellant,  even  if 
the  latter  be  regarded  as  an  occupant  of 
the  streets,  etc..  of  the  city  without  lawful 
authority.  There  is  nothing  In  the  constitn- 
tion  denying  the  right  of  the  city  to  pay 
for  what  It  gets  when  the  necessities  of  the 
public  require  the  outlay.  Judgment  re- 
versed for  proceedings  consistent  with  this 
opinion. 


HAFNBR  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Jane  24, 

1896.) 

Falsi  Frbtbssbs— iNDiorasHT. 

An  indictment  allefdng  that  defendant, 

with  intent  to  defraud,  expressed  certain  boxes 

which  be  represented  to  the  consignee  contained 
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tobacco  raitable  tor  dnrs:  that  the  repreaenta- 
tions  were  false  and  fraudulent,  and  known  to 
be  anch  by  defendant;  and  that  the  consiKnee 
was  thereby  deceired  into  paying  a  specified 
mm  of  money  for  tobacco  atems  and  rubbish, — 
sufficiently  charges  the  obtaining  of  money  un- 
der false  pretenses. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

▲.  C.  Hafner  was  coDTicted  of  obtaining 
money  under  false  pretenses,  and  appeals. 
Affirmed. 

Geo.  W.  Swope,  for  appellant  W.  S.  Tay- 
lor, for  tbe  Commonwealth. 

PRYOR,  0.  J.  The  charge  is:  The  defend- 
ant caused  to  be  expressed  from  LooisTille 
to  Owensboro  four  large  boxes,  and  repre- 
sented the  boxes  contained  cigar  supplies  of 
tobacco  suitable  for  making  cigars,  and  pro- 
cured Dally,  to  whom  they  were  consigned, 
to  pay  to  the  express  company  $170  therefor; 
that  the  boxes  only  contained  toliacco  stems 
and  rubbish,  and  were  not  suitable  for  mak- 
ing cigars;  that  be  feloniously  obtained  from 
Dally,  by  false  pretense  and  with  the  in- 
tention to  commit  a  fraud,  $170;  that  the  rep- 
resentations were  false  and  fraudulent,  and 
known  to  be  so  by  the  accused,  and  the  said 
Daily  was  deceived  and  defrauded  thereby. 
To  the  indictment  the  defendnnt  pleaded 
gnilty,  and  now  insists  there  is  no  public  of- 
fense charged.  The  defendant  is  charged 
with  the  false  and  fraudulent  representation 
of  what  the  boxes  contained,  when  he  knew 
they  were  false,  and  made  them  to  deceive 
and  defraud  Daily,  and  Induce  him  to  part 
with  his  money.  This  was  obtaining  money 
nnder  false  pretenses,  and  the  Judgment  is 
ntflrmed. 


MASSIE  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     June  16, 

1806.) 

HoMioiDB— Murder— SoppiciBjJcr  of  Etidbnce— 
Instkoctions— Remarks  op  Codnsbi. — Jury 

FROM    AdJOIHINS     CODNTT. 

1.  On  trial  for  murder  it  appeared  that  de- 
fendant bad  taken  a  gun,  and  started  after  de- 
ceased, expressing  the  mtention  to  kill  him. 
Upon  meeting  deceased,  defendant  said  be 
meant  to  kill  him  bocanse  of  certain  remnrks 
be  had  made.  Deceased  denied  making  the 
remarks,  and  expressed  a  willingness  to  meet 
his  accuser.  Defendant  followed  deceased  for 
some  distance,  threatening  him,  whereupon  de- 
ceased remarked  that  he  was  not  afraid  of  him. 
Defendant  threatened  to  shoot  deceased  if  he 
repeated  that  remark,  and,  deceased  having  re- 
peated it,  defendant  killed  him.  Held,  that  it 
was  not  error  to  instruct  the  jnry  as  to  the 
crime  of  murder,  although  the  killing  was  not 
by  lyinK  in  wait 

2.  Remark  of  prosecuting  attorney,  inti- 
mating a  motive  for  the  killing,  is  not  ^ound 
for  reversal  as  prejudicial,  where  the  evidence 
justifies  a  verdict  of  murder. 

3.  Under  Cr.  Code,  §  194,  providing  that,  it 
the  judge  is  satisfied  that  an  impartial  lury  can- 
not be  obtained  in  the  county  where  the  prose- 
cution is  pending,  he  may  summon  jnrors  from 
•D  adjoining  county  in  which  he  shall  believe 
there  is  the  greatest  probability  of  obtaining  an 
impartial  jury,  the  fact  that  other  jurors  had 


been  sammoned  from  a  certain  eonnty  did  not 
establish  the  fact  that  an  impartial  jury  could 
not  have  been  gotten  from  that  county,  or  that 
the  judge  did  not  l>elieve  that  tliere  was  the 
greatest  probability  of  obtaining  an  impartial 
jury  from  chat  county. 

Appeal  froji  circuit  court,  Owen  county. 

"Not  to  be  officially  reported." 

J.  L.  Massie  was  convicted  of  murder,  and 
appeals.     Affirmed. 

For  former  reports,  see  20  8.  W.  70i,  24  S. 
W.  611,  and  29  S.  W.  871. 

Lindsay  &  Botts,  E.  E.  Settle,  and  James 
Andrew  Scott  for  appellant.  W.  S.  Taylor, 
for  the  Commonwealth. 

PAYNTER,  J.  This  is  the  fourth  appeal 
from  Judgments  sentencing  the  accused  to 
confinement  in  the  penitentiary  for  life.  His 
case  is  entitled  to  the  same  patient,  earnest, 
and  conscientious  consideration  on  this  as  he 
received  on  the  former  appeals.  Juries  are 
triers  of  the  facts,  but  until  they  have  beeu 
permitted  to  bear  such  competent  testimony 
which  the  commonwealth  offers  to  establlsli 
his  guilt  and  such  as  he  may  offer  for  bis 
own  exculpation,  and  have  been  properly  In- 
structed by  the  court  as  to  the  law  applicable 
to  tbe  state  of  facts  presented,  it  cannot  be 
said  that  the  accused  has  bad  a  fair  trial,— 
such  a  trial  as  is  guarantied  him  by  tbe  con- 
stitution and  laws  of  the  land.  Tbe  facts 
presented  by  this  record  (and  by  which,  on 
this  appeal,  he  must  be  judged)  differ  very 
materially  from  those  appearing  in  the  rec- 
ords on  former  appeals.  When  this  court  de- 
cides that  instructions  should  or  should  not 
be  given,  as  the  case  may  be,  it  does  s6  upon 
the  facts  then  under  consideration.  Tbe  ac- 
cused failed  to  testify  on  this  trial.  He  did 
not,  therefore,  prove  on  this,  as  on  former 
trials,  the  purpose  for  which  he  sought  the 
accused  with  bis  gun;  nor  did  be  make  it 
appear  that  he  was  in  real  or  apparent  danger 
of  the  loss  of  his  life  or  suffering  bodily  barm 
at  the  hands  of  the  deceased  when  tbe  fatal 
shot  was  fired;  neither  was  be  beard  to  say 
that  Honaker  did  not  deny  the  sUnderous 
words  imputed  to  him,  nor  did  he  say  tliat 
"it  was  not  my  intention  to  shoot  bim  when 
I  met  him,  until  the  shot  was  tired."  Nei- 
ther does  the  record  show  that  Richardson, 
as  on  former  appeals,  testified  that  "Just  be- 
fore the  shot  Honaker  turned  in  his  saddle, 
and  placed  his  left  hand  t>ehind  bim,  and 
said  you  •  •  •  something,"  etc.  He  testi- 
fies that  he  did  not  give  such  evidence  on  for- 
mer trials,  and  be  is  not  contradicted. 

Tbe  facts  preceding  and  attending  tbe  kill- 
ing as  disclosed  by  the  record  are  about  as 
follows:  Massie  was  a  reputable  physician 
in  Owen  county,  and  his  reputation  as  a 
peaceable  and  well-behaved  citizen  was  es- 
tablished by  all  the  witnesses  who  were  In- 
tenx>gated  as  to  it  Massie  had  a  wife  and 
several  children.  He  and  the  deceased  lived 
in  the  same  neighborhood.  James  Hanna 
was  his  tenant,  and  on  the  10th  of  October, 
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1891,  between  3  aud  4  o'elodc  p.  m.,  Hanna 
Informed  Massle,  in  substance,  that  Bonaker 
had  on  the  previooa  day  told  him  that  he 
(Massle)  bad  the  previous  year  sustained  im- 
proper relations  with  two  of  his  cousins  (who 
were  young  ladles,  and  had  been  teachers  In 
the  neighborhood  the  year  before,  and  had 
stayed  at  Massle's  house);  tliat  he  had  kept 
a  regular  house,  and  that  Massle  was  bring- 
ing one  of  them  back  for  the  purpose  of  again 
having  illicit  relation  with  her.  On  receipt 
of  this  news  the  accused  became  very  much 
excited,  told  Hanna  to  go  to  his  house,  and 
stay  there  until  he  came.  The  accused  arm- 
ed himself  with  a  gun,  mounted  his  horse, 
started  rapidly  down  the  road  in  the  direction 
of  Honaker's.  He  arrived  there  about  4 
o'clock  p.  m.  on  the  day  named;  asked  Mrs. 
Honaker  where  her  husband  was.  She  in- 
formed him  tliat  her  husband  had  gone  to 
Monteray.  On  receiving  this  information  the 
accused  replied:  "Yon  will  never  see  the 
damned  son  of  a  bitch  alive  again.  I  am  go- 
ing to  kiU  him.  *  *  •  I  intend  to  kill  him 
if  I  have  to  waylay  the  road  to  do  It"  He 
then  rode  rapidly,  with  his  gun  in  his  right 
liand,  towards  Monteray.  After  riding  three 
or  four  miles,  he  met  Honaker  and  his  broth- 
er-in-law, John  Ulchardson,  in  the  road,  who 
were  returning  from  Monteray.  What  oc- 
curred may  be  best  told  in  the  language  of 
Ulchardson,  who  said:  "I  saw  a  man  com- 
ing down  the  road,  riding  pretty  fast.  When 
he  got  In  a  short  distance  of  us,  he  drew  bis 
gun  oo  Honaker,  and  said:  'God  damn  you, 
I've  got  you  now.  I  intend  to  kill  you.' 
Jess  [Honaker's  given  name]  said:  'Hold  on, 
doctor.  W^hat  is  the  matter?'  Massle  said, 
'I'ou  have  been  talking  about  me  and  mine.' 
Jess  said,  'No,  I  havn't,  doctor;'  and  Massle 
said,  'You  won't  face  Jim  Hanna  and  say  It;' 
and  Jess  said:  'Hanna  Is  a  liar,  and  I  will 
face  him  or  anybody  else,  I  can  prove  by 
Alex  Williams  that  I  did  not  say  a  word  dis- 
respectful of  you  and  your  family.'  When 
Massie  first  came  up,  he  rode  around  Hona- 
ker, and  got  on  the  left  side  of  him,  and  a 
little  behind  him.  I  -jumped  off  my  horse, 
and  tried  to  get  hold  of  Massle's  bridle,  and 
told  him  to  hold  on.  He  said,  'Hold  on, 
bell  and  damnation.'  They  rode  up  the  road, 
Massie  cursing  all  the  time,  and  holding  his 
gun  in  a  position  to  shoot  him  all  the  way. 
He  held  the  breech  of  the  gun  in  bis  left 
hand,  and  the  muzzle  of  the  gun  across  the 
pummel  of  the  saddle  or  across  his  right 
hand,  the  hand  he  held  the  bridle  with.  My 
horse  got  away,  and  I  followed  them  on  un- 
til I  got  within  20  yards  of  Charley  Stevens' 
bouse.  Saw  three  men  In  the  yard.  And  I 
then  turned  back  to  get  my  horse.  I  caught 
my  horse,  and  started  to  overtake  them.  At 
Stevens'  fence  I  saw  Massle  raise  his  gun 
as  though  he  was  going  to  shoot.  He  said, 
•Oo  00,  Ood  damn  you;  I  will  have  yotir 
heart's  blood  l)efore  you  go  a  mile.'  I 
followed  on,  and  overtook  them  at  Stevens' 
bam.    Massle  was  cnrslng  all  the  time  like 


a  wild  man.  Jess  asked  him  what  it  was 
he  said,  and  Massie  said,  'You  told  Jim  Han- 
na, yesterday,  I  had  been  liaving  Intercourse 
with  my  cousins.'  Honaker  said,  "Haxuia  is 
a  liar.'  Massie  told  him  he  would  have  to 
face  Jim  Hanna,  and  Jess  said  he  would 
face  him  or  anytiody  else;  that  he  didn't 
say  it  Massle  said,  'Yon  have  got  to  go  and 
do  it'  Honaker  said,  'I  wUl  go,  but  1  don't 
have  to  go.'  Jess  said,  'I  am  not  armed,' 
and  said  that  he  was  not  afraid  of  him  if 
be  had  forty  guns  and  pistols.  Massie  said, 
•If  you  repeat  that,  I  wiU  kiU  you.'  Hona- 
ker said,  'I  do  say  It'  Then  Massle  shot 
him,  and  rode  offi.  •  •  •  It  was  500  yards 
from  where  they  met  to  the  place  where  he 
was  shot  Massie  had  the  gun  drawn  on 
Honaker  all  the  time."  Richardson  is  cor- 
rolwrated  by  several  witnesses  and  contra- 
dicted by  none.  George  Lewis  testified  that 
he  was  riding  up  the  pike  on  the  evening  of 
the  killing,  and  heard  Massle  tell  Honaker 
"that  the  Honaker  family  had  been  trying 
to  get  him  down  ever  since  be  had  been  In 
the  county,  and  he  would  stand  It  no  lon- 
ger." James  pgnna  was  Introduced  as  a 
witness  for  the  accused,  who  proved  that  he 
told  Massie  of  the  conversation  which  he 
claimed  he  had  with  Honaker  the  day  be- 
fore the  kiUhig,  eta,  as  heretofore  related, 
and  the  consequent  effect  on  the  accused, 
bis  excitement,  etc.  Some  witnesses  were 
introduced  to  prove  Massle's  good  character, 
and  one  to  prove' that  he  was  in  a  good  hu- 
mor, cheerful  and  affable,  a  short  time  be- 
fore Hanna  tiad  the  interview  with  him. 
Jack  Massie,  as  a  witness  for  accused,  testi- 
fied that  shortly  after  midnight  following 
the  evening  of  the  shooting  he  found  the  ac- 
cused at  the  house  of  Jim  Barbers,  and  that 
"be  did  not  appear  to  know  anything;  he 
was  out  of  his  head."  This  is  the  substance 
of  the  evidence  offered  by  the  accused. 
There  was  not  a  scintilla  of  evidence  even 
tending  to  prove  that  the  killing  was  done  In 
necessary  or  apparently  necessary  self-de- 
fense. On  the  other  liand,  the  evidence 
must  have  removed  any  suspicion  in  the 
minds  of  the  jury,  if  any  they  had,  that  such 
necessity  existed.  He  declared  his  purpose 
to  the  wife  of  deceased  to  kill  her  husband, 
started  to  find  him,  met  deceased  on  the 
road,  drew  his  gun,  and  threatened  to  shoot 
him,  was  dissuaded  from  then  doing  it  by 
the  deceased  protesting  his  innocence  of  the 
accusation  made  against  him,  declaring  his 
willingness  to  face  his  accuser.  He  then 
followed,  abusing  the  deceased,  until  they 
reached  a  point  some  40  yards  beyond  the 
place  where  they  met,  when  he  commanded 
the  deceased  to  ride  on,  as  he  would  have  his 
heart's  blood  before  he  had  ridden  a  mile. 
When  the  deceased  had  gone  about  500  yards 
from  where  they  met,  the  deceased  again 
declared  he  had  not  had  the  conversation 
which  Hanna  related  to  the  accused,  and 
again  expressed  his  willingness  to  face  Han- 
na.    He  then  gave  the  accused   to   under- 
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st&nd  he  was  not  afraid  of  bis  gnn.  The  ac- 
cnaed  tken  threatened  to  shoot  Honaker  If 
he  repeated  that  he  was  not  afraid  of  hla 
gan.  He  repeated  he  was  not  afraid  of  It. 
Then  the  accused  executed  his  threat  by 
shooting  him,  from  the  efTects  of  which  be 
soon  died. 

It  Is  insisted  tiiat  the  court  erred  In  giving 
an  instruction  on  murder.  If  there  could  be 
a  caae  other  than  where  tbe  assassin  lays  In 
wait  for  his  victim  and  shoots  blm,  wherein 
an  instruction  on  murder  should  be  given, 
this  would  seem  to  be  tbe  case.  While  the 
court  gave  an  instruction  on  self-defense,  the 
evidence  showed  that  tbe  accused  was  not  en- 
titled to  It  It  is  not  a  failure  to  give  the 
whole  law  of  tbe  case  when  the  court  refuses 
an  Instruction  on  self-defense  in  a  case  where 
there  is  not  the  slightest  evidence  tendlAg  to 
prove  the  act  was  excusable  on  the  grounds  of 
self-defense  or  circumstances  which  Indicated 
that  It  might  have  been  so  committed;  and 
especially  In  a  case  like  this,  where  the  proof 
shows  that  tbe  killing  was  not  done  in  self- 
defense.  It  may  be  doubted  from  tbe  facts 
which  appear  In  this  record  whether  tbe  a«^ 
cused  was  even  entitled  to  an  instruction  on 
manslaughter. 

It  is  insisted  that  the  case  should  be  revers- 
ed because  of  language  used  by  the  common- 
wealth's attorney  hi  tbe  closing  argument  of 
the  case.  We  will  not  discuss  the  question  as 
to  whether  the  language  used  intimating  a 
motive  for  the  killing  was  improper.  It  is 
sufficient  to  say  it  did  not  nor  could  it  have 
prejudiced  tbe  substantial  rights  of  the  accus- 
ed. It  seems  to  us,  from  the  evidence  In  this 
case  tbe  Jury  could  not  have  done  otherwise 
than  find  the  accused  guUty  of  murder.  The 
question  which  it  Is  claimed  the  common- 
wealth's attorney  propounded  to  Hanna,  and 
which  it  la  Insisted  was  prejudicial  to  the 
rights  of  the  accused,  does  not  appear  In  tbe 
bill  of  exceptions,  and  therefore  tbe  court  has 
no  question  to  consider.  Tbe  bill  of  excep- 
tions fails  to  show  that  the  defendant  offered 
to  read  the  testimony  of  Green  Barr,  given  on 
a  former  trial,  or  that  he  was  dead  when  this 
trial  took  place.  Of  course,  it  does  not  ap- 
pear tbat  the  court  had  an  opportunity  to  pass 
upon  the  question  raised  in  argument  Sec- 
tion l&l,  Cr.  Code,  provides  that  "if  the  Judge 
of  the  court  be  satisfied,  after  having  made  a 
fair  effort,  in  good  faith,  for  that  purpose,  tbat 
from  any  cause  It  will  be  Impossible  to  ob- 
tain a  Jury  free  from  bias  in  the  county 
wherein  tbe  prosecution  is  pending,  he  shall 
be  authorized  to  order  the  sheriff  to  summoaa 
a  sufficient  number  of  qualified  Jurors  from 
some  adjoining  county  in  which  the  Jndge 
shall  believe  there  is  the  greatest  possibility 
of  obtaining  impartial  Jurors,  and  from  those 
so  summoned  the  Jury  may  be  formed."  The 
court  ordered  the  Jury  summoned  from  Car- 
roll county.  The  fact  that  other  Jurors  bad 
been  taken  from  that  county  did  not  establish 
tbe  fact  tbat  an  impartial  Jury  could  not  be 
gotten  from  that  county,  or  that  tbe  Judge  did 


not  believe  that  there  was  the  greatest  proba- 
bility of  obtaining  impartial  Jurors  from  tbat 
county.  We  cannot  bold  tbat  tbe  Jndge  abas- 
ed his  discretion. 

The  accused  recelTed  all  tbe  instructions  to 
which  he  was  entitled,  and  at  least  one  fa- 
vorable to  him  to  which  he  was  not  entitled. 
No  error  having  occurred  at  tbe  trial  which,  in 
our  opinion,  prejudiced  the  substantial  rights 
of  the  accused,  the  Judgment  is  affirmed. 

On  Rehearing. 

James  A.  Scott,  for  appellant  W.  S.  Ttij- 
lor,  for  the  Commonwealth. 

The  court  does  not  mean,  and  It  cannot  be 
fairly  deduced  from  the  opinion  of  tbe  court 
that  the  court  waa  commenting  on  the  defend- 
ant's failure  to  testify  as  being  a  circum- 
stance against  him.  The  court  referred  to  his 
(the  defendant's)  testimony  on  former  trials 
to  show  that  facts  of  the  case  differed  from 
what  they  appeared  to  be  on  former  trials,  as 
the  defendant  did  not  testify  on  tliis  trial.  It 
was  done  for  the  purpose  of  showing  there 
was  an  absence  of  proof  to  warrant  the  giving 
of  a  certain  instruction  to  the  Jury  which  the 
court  held  to  be  proper  on  former  trials,  bas- 
ing it  on  testimony  which  was  not  offered  on 
this  trial.  The  petition  for  a  rehearing  over- 
ruled. 


McCAlN  et  Bl.  T.  PUTMAN  et  al. 
(Court  of  Appeals  of  Kentucky.    June  20, 
1886.) 
Apfeal— IxscrriciBNCT  of  Rbcokd. 
A  pudgment  refusing  to  open  a  road  will 
not  be  diBturbed  on  appeal,  where  the  record 
does  not  show  the  grounds  npon  which  such  t^ 
fusal  waa  based,  nor  the  gioonds  npon  which 
the  circuit  court  affirmed  the  judgment  of  re- 
fusal. 

Appeal  from  circuit  court,  Marion  county. 
.  "Not  to  be  officially  reported," 

Action  by  M.  A.  McCain  and  others  against 
C.  F.  Putman  and  othera  for  the  opening 
of  a  road.  From  a  Judgment  refusing  to 
open  the  road,  plaintiffs  appeal.    Affirmed. 

H.  P.  Cooper,  for  appellanU.  S.  A.  Russell, 
for  appellees. 

LANDBS,  J.  There  Is  not  enough  In  tbe 
record  before  us  In  this  case  to  enable  us  to 
pass  upon  the  merits  of  this  controversy  with 
reference  to  the  establishment  of  tbe  pro- 
posed new  road  in  Marion  county  from  the 
old  Jarboe  road  to  the  new  Market  and 
Lebanon  turnpike;  nor  does  the  record  show 
upon  what  the  county  court  based  its  Judg- 
ment refusing  to  open  the  road,  nor  what 
the  circuit  court  baaed  its  Judgment  on  dis- 
missing the  appeal  and  proceedings,  except 
that  the  latter  Judgment  is  stated  to  have 
been  "on  the  face  of  the  papera."  The  state- 
ment In  tlie  brief  of  counsel  for  the  appel- 
lants, that  "it  would  be  difficult  to  picture 
greater  necessities  for  a  road  than  such  as 
appear  In  this  case,"  does  not  aid  tiie  conn. 
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In  the  absence  from  the  record  of  evidence 
to  show  the  propriety  of  establishing  the 
road,  based  on  the  necessity  of  the  case. 
The  court  did  not  act  on  the  motion  of  ap- 
pellees to  quash  the  report  of  the  Tlewera. 
If  the  circuit  court,  on  appeal,  had  undertak- 
en to  pass  on  the  question  of  the  sufficiency 
of  the  Tlewers'  report  and  the  amendment 
to  It  and  of  the  regularity  of  the  proceed- 
ings, it  must  have  quashed  the  proceedings, 
even  If  the  county  court  had  established  the 
road,  instead  of  refusing  to  establish  it,  with- 
out regard  to  the  real  merits  of  the  applica- 
tion. If  the  appeal  were  from  such  a  judg- 
ment  we  would  be  constrained  to  affirm  It 
upon  the  record  before  us.  The  same  result, 
precisely,  must  follow  now,  although  the 
judgment  appealed  from  dismissed  "the  ap- 
peal and  proceedings"  without  showing  the 
questions  which  were  passed  upon  by  the 
court.  But  It  is  proper  to  say  that  neither 
the  judgment  of  the  county  court  nor  that 
of  the  circuit  court  will  be  a  bar  to  other 
or  new  proceedings  by  appellants  to  estab- 
lish the  road  under  the  statute  now  In  force, 
if  the  facts  authorize  It  The  judgment  Is 
affirmed. 


FINNELL  T.  LOUISVILLE  &  S.  R.  CO. 

(Court  of  Appeals  of  Kentucky.     June  23, 

1886.) 

Vbsdors'    Libk  —  FoBBCLosnRB  —  Railroad    on 

Laxd — RiOHTS  or  Railroad  Compant. 

1.  Where  a  railroad  company,  with  con- 
sent of  a  Tcndee,  has  constructed  its  road  over 
the  land.  In  an  action  by  the  render  to  enforce 
his  lien,  to  which  the  company  is  a  defendant 
after  judgment  has  been  entered  directing  Oie 
land  on  each  side  of  its  right  of  way  to  be  first 
sold,  and  declaring  that  if  the  proceeds  were 
insufficient  to  satisfy  the  lien,  the  conrt  would 
then  proceed  to  make  the  balance  out  of  the 
right  of  way,  the  company  should  be  allowed  by 
a  cross  petition  to  set  up  its  claim  to  the  right 
of  way  under  the  agreement  with  the  rendee.  In 
order  to  enable  the  court  to  determine  the  mode 
In  which  the  right  of  way  should  be  disposed  of 
to  satisfy  the  lieu  tor  the  balance  of  the  price. 

2.  Where  a  railroad  company,  with  consent 
of  the  vendee,  constructs  its  road  over  the  land, 
and  in  an  action  to  foreclose  the  vendor's  lien 
the  proceeds  of  the  land  outside  the  right  of 
way  are  insufficient  to  satisfy  the  lien,  the  right 
of  way,  with  the  Improvements  thereon,  should 
not  be  sold  to  satisfy  rhe  lien  for  the  balance, 
bnt  should  be  condemned,  the  value  thereof  be- 
ing ascertained  by  taking  value  of  the  land  and 
damages  to  the  rest  of  the  tract  caused  by  the 
taking,  and  judgment  with  a  lien  on  the  roadbed 
to  secure  its  payment  entered  against  the  com- 
pany for  the  amount  so  ascertained. 

Appeal  from  circuit  court  Mercer  county. 

"Not  to  be  officially  reported." 

Action  by  John  W.  Finnell's  administrator 
against  the  Louisville  &  Sontbem  Railroad 
Company  to  enforce  a  vendor's  ilea  The 
proceeds  of  the  land  on  either  side  of  de- 
fendant's right  of  way  being  Insufficient  to 
satisfy  the  lien,  the  court  refused  to  direct 
a  sale  of  the  roadbed  and  right  of  way,  but 
directed  the  condemnation  of  the  right  of 
way,  the  damages  to  be  ascertained  by  in- 
dadisg  with  the  value  of  the  land  actually 


taken  damages  to  the  rest  of  the  tract  caused 
by  the  taking;  and  from  a  judgment  ag.ainst 
defendant  for  the  sum  so  ascertained,  but 
which  did  not  create  a  lien  on  the  roadlied 
for  Its  payment  plaintiff  appeals.    Reversed. 

Bell  &  Bell,  for  appellant  Frank  D. 
Swope.  Bullitt  &  Shield.  C.  A.  Hardin,  Sr., 
C.  A.  Hardin,  Jr.,  and  E.  H.  Gaither,  for  ap- 
pellee. 

PRYOR,  O.  J.  John  W.  FlnneU  owned  a 
tract  of  352  acres  of  land  in  the  county  of 
Mercer,  and  by  an  executory  contract  In  writ- 
ing sold  it  to  Jackson  Vanarsdale  and  John 
H.  Finnell  for  $12,300.  Vanarsdale  purchas- 
ed of  John  H.  Finnell  his  interest  and  took 
possession  of  the  land  under  this  purchase. 
The  vendor,  John  W.  Finnell,  having  died, 
and  the  purchase  money  not  having  been 
paid,  his  personal  representative,  W.  H.  Ter- 
hune,  instituted  this  action  to  enforce  the 
lien  of  the  vendor.  After  this  sale  to  Vanars- 
dale, who  was  in  possession,  and  the  equita- 
ble owner,  the  Southern  Railroad  was  con- 
structed over  a  part  of  this  land,  and,  hav- 
ing been  made  a  defendant  to  the  action,  the 
company  was  allowed  to  make  defense,  or 
by  an  answer  and  cross  petition  to  set  up  its 
claim  to  the  right  of  way  under  the  Vanars- 
dale agreement  It  seems  that  this  pleading 
on  the  part  of  the  railway  company  was 
filed  or  permitted  to  be  filed  after  a  judg- 
ment had  been  rendered  to  sell  the  property. 
That  judgment  directed  the  land  on  either 
side  of  the  railway  to  be  first  sold,  with  this 
proviso:  "that  if  the  land  or  the  sale  fails 
to  bring  the  debt"  the  court  will  then  pro- 
ceed to  make  the  unpaid  purchase  money  out 
of  it,  viz.  the  said  roadway.  We  do  not  see 
that  the  filing  of  the  cross  pleading  by  the 
railway  was  an  error  on  the  part  of  the 
court  a«  It  might  well  determine  the  mode 
In  which  this  roadway  should  be  disposed 
of,  or  the  company  made  to  account  for  Its 
full  value.  The  commissioner  sold  the  land 
on  both  sides  of  the  right  of  way,  and  it 
lacked  $0,000  of  satisfying  the  vendor's  lien, 
and  now  It  is  insisted  that  this  right  of  way, 
with  the  improvements  upon  it,  in  the  way 
of  rails,  etc.,  should  be  sold  to  satisfy  the 
Hen  yet  due.  It  seems  the  court  refused  to 
sell  the  roadbed,  but  undertook  to  have  It 
condemned  by  ascertaining  the  actual  value 
of  the  land  taken  and  the  damage  to  the  tract 
by  reason  of  the  taking.  The  jury  fixed  the 
value  of  the  land  at  $100  and  the  damage  at 
fSfyO,  making  in  all  $450,  and  for  this  sum 
gave  a  judgment. 

It  is  argued  by  counsel  for  the  appellant 
that  the  chancellor  was  without  jurisdiction 
to  have  this  land  condemned,  as  under  our 
statute  there  Is  but  one  way  the  land  could 
be  condemned,  and  that  was  by  the  Mercer 
county  court.  The  land  had  in  fact  not  been 
condemned,  bnt  the  entry  and  building  of 
this  great  public  way  were  made  by  the  con- 
sent of  the  owner  and  the  party  in  posses- 
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sion.  There  was  no  appropriation  of  proper- 
ty without  the  conseut  of  the  owner,  or  any 
lnju8tic<)  to  the  vendor  by  reason  of  gt'^lQS 
to  him  the  full  value,  and  more  than  the  full 
value,  of  the  land  in  discharge  of  his  lien. 
It  Is  evident  the  chancellor  would,  under  the 
circumstances,  permit  the  company  to  re- 
move its  track,  and  leave  the  land  unaffect- 
ed by  the  presence  of  the  road  upon  it;  and, 
if  this  equitable  right  exists,  in  what  way 
is  the  party  seeking  to  enforce  bis  lien  in- 
jured, when  he  obtains  twice  as  much  as  the 
land  is  worth?  This  not  being  a  wrongful 
entry,  the  party  is  not  in  the  light  of  a  tres- 
passer, as  In  the  case  of  Holloway  v.  Rail- 
way Co..  reported  In  92  Ky.  244,  17  S.  W. 
572,  when  an  ejectment  was  maintained  be- 
cause of  the  wrongful  entry;  but  a  case  Is 
presented  In  a  court  of  equity,  where  an  eq- 
uitable adjustment  becomes  necessary,  to 
prevent  a  sale  of  that  in  which  the  public 
has  an  interest,  and  the  sacrifice  of  the  prop- 
erty of  the  appellee.  The  argument  that 
the  way,  and  only  way,  to  list  the  value  is 
by  a  public  sale  of  the  tract,  is  fallacious,  as 
there  can  be  no  doubt  but  that  on  the  facts 
the  party  would  be  allowed  to  remove  the 
lied  of  his  road  with  the  rails,  etc.,  and  no 
chancellor  ought  or  would  permit  a  great 
line  of  railway  to  be  severed  in  this  manner, 
when  the  right  to  enter  on  the  land  existed, 
and  when  a  court  of  equity  can  so  adjudge 
as  to  fully  compensate  the  holder  of  the  Hen. 
If  the  chancellor  had  withheld  his  Judgment 
until  proceedings  could  have  been  had  in  the 
county  court,  the  same  objections  would  be 
urged;  and  when  It  is  plain  the  api>ellant 
has  received  all  and  more  than  he  is  en- 
titled to  if  the  Judgment  below  is  enforced, 
it  should  stand.  The  only  error  Is  in  render- 
ing a  Judgment  without  creating  a  lien  to 
that  extent  upon  the  company's  roadbed. 
The  Judgment  is  reversed,  with  directions  to 
enter  a  Judgment  requiring  the  payment  of 
this  money  within  a  fixed  period  (say  20 
days),  or  the  lien  will  be  enforced. 


GILMOUR'S  ADM'X  v.  KERR'S  KX'R. 

(Court  of  AppL>alg  of  Kentucliy.     June  23, 
ISiKi.) 

CoxpocND  IMTERKST— Partnership. 

Where  a  partner  has  an  excess  of  capital 
in  the  basiness,  or  retires  from  the  firm  and 
leaves  his  capital  to  be  used  by  the  other  mem- 
bers of  the  firm,  he  sboaid  not  be  allowed  com- 
pound interest,  in  the  absence  of  a  contract 
therefor. 

On  rehearing.  For  former  report,  see  25 
S.  W.  270. 

PRYOR,  O.  J.  On  a  reargument  of  this 
case  several  questions  were  discussed  not 
Insisted  upon  on  the  first  hearing.  These 
complicated  accounts,  running  through  a  pe- 
riod of  nearly  25  years  from  their  Inception 
to  the  filing  of  the  petition  in  this  case,  ren- 


der it  difficult.  If  not  impossible,  to  arrive 
at  that  accuracy  of  conclusion  as  will  satis- 
fy the  parties  to  the  litigation  or  meet  tbe 
full  justice  of  the  case.  It  is  argued  that 
Hugh  Kerr  furnished  no  capital  to  conduct 
the  business  in  which  Gilmour  was  inter- 
ested with  bim,  and  that  the  sum  of  £70,000 
allotted  him  In  the  settlement  of  October, 
1859,  was  a  part  of  the  profits,  or  the  capital, 
that  had  been  made  by  Kerr  &  Gilmour  upon 
moneys  borrowed  from  the  firm  of  R.  Kerr 
&  Co.  This  entire  record  shows  Hugh  Kerr 
to  have  been  a  man  of  much  means,  and  en- 
gaged in  a  much  larger  business,  or  In  other 
enterprises,  in  which  Gilmour  had  no  inter- 
est, and  from  which  Kerr  derived  large  prof- 
its. The  proof  is  plain  that  in  October,  185/9, 
there  was  in  the  liands  of  their  commission 
merchants  about  £80,000,  and  that,  in  a  set- 
tlement then  made,  Gilmonr's  share  was  fix- 
ed at  £0,675,  and  £70,000  as  belonging  to 
Hugh  Kerr.  This  settlement,  made  in  the 
year  1869,  was  never  disturbed,  but  acquies- 
ced in  by  all  the  parties;  and  it  is  now  claim- 
ed that,  although  there  was  this  settlement 
made,  and  one  again  made  in  April,  1884,  a 
Urge  and  fabulous  amount  of  assets  was 
omitted  from  the  one  or  the  other  of  these 
settlements,  amounting  to  more  than  a  quar- 
ter million  of  dollars.  This  claim,  we  think, 
is  without  foundation.  The  tobacco  pur- 
chased up  to  the  year  1857  was  accounted  for 
in  the  settlement  of  1859,  and  the  tobacco  of 
la'iS  and  1859  was  included  in  the  settle- 
ment of  1884.  It  Is  insisted  that  assets  exist 
and  are  imaccounted  for,  and  still  tills  court 
has  been  unable  to  find  them,  unless,  as  la 
now  argued,  the  £70,000  set  apart  to  Hugli 
Kerr  in  1859  is  capital  or  profits  belonging 
to  the  parties,  or  to  the  firm,  instead  of  Hugh 
Kerr  individually.  This  cannot  be  so,  for 
the  reason  there  is  no  proof  to  Justify  sach 
a  conclusion;  but,  on  the  contrary,  tbe  set- 
tlement Itself  refutes  any  such  idea.  The 
burden,  certainly,  a.ttet  tbe  appellee  has  pro- 
duced tbe  settlement.  Is  on  the  appellant  to 
show  that  this  large  sum  belonged  to  the 
firm  and  not  to  Hugh  Kerr.  Then,  if  Kerr 
bad  £70,000  and  Gilmour  £9,675  when  the 
new  firm  began  in  1858,  there  is  no  reason 
why  they  should  not  receive  Interest,  partic- 
ularly when  the  commission  merchant  had 
paid  Interest  on  the  deposit. 

Tbe  only  objection  manifest  in  tbe  final 
settlement  now  before  us  is  that.  In  ascer- 
taining the  amoant  to  which  Gilmour  is  in- 
debted to  Hugh  Kerr,  the  former  is  char- 
ged compound  interest  on  annual  rests  made, 
as  is  the  English  custom,  and  In  this  man- 
ner the  claim  of  Hugh  Kerr  is  enlarged. 
It  is  said  by  counsel  for  tbe  appellee  that  if 
Hugh  Kerr  bad  drawn  from  bis  commission 
merchants  the  sum  credited  to  him  in  the 
"previous  buslntss,"  £70,(XX),  and  deposited 
it  with  the  bank  under  an  agreement  or 
custom  that  be  was  to  receive  Interest,  ana 
tbe  balance  due  him  at  the  end  of  each  year 
with  tbe  accrued  interest  was  to  be  added. 
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and  all  become  principal  for  the  next  year, 
would  not  Kerr  be  entitled  to  recover  it  be- 
yond question?  We  think  clearly  so.  Sucb, 
however,  Is  not  the  case  presented  here. 
These  men  were  originally  partners,  and  had 
been,  in  conjunction  with  others,  for  years. 
Hugh  Kerr  hnally  left  the  firm,  and  those 
succeeding  him  retained  his  assets  and  used 
them.  They  used  them  in  purchasing  to- 
bacco in  this  country  and  not  in  England. 
There  was  really  no  contract  In  regard  to 
interest,  and  now,  after  the  lapse  of  many 
years,  the  one  who  has  used  the  funds  is 
made  to  account  as  a  trustee  or  guardian  of 
the  funds,  by  annual  rests  compounding  the 
Interest,  so  as  to  swell  the  amount  of  the  debt 
to  a  larger  sum  than  the  parties  themselves 
ever  contemplated.  Kerr  acquiesced  In  its 
use  without  asserting  any  such  claim,  and 
after  the  lapse  of  years,  with  all  of  those 
who  used  it  in  conjunction  with  Gilmour 
becoming  insolvent,  he  is  made  to  account 
for  compound  Interest  As  between  partners, 
where  one  has  even  an  excess  of  capital,  no 
Interest  is  allowed  unless  there  is  some 
agreement  to  that  effect  Hugh  Kerr  con- 
tnbnted  the  capital  to  enable  these  firms  to 
operate  their  business.  He  did  It  with  a 
view,  doubtless,  of  aiding  Gilmour,  and  in- 
terest should  not  have  been  compounded,  ei- 
ther as  to  the  previous  business  or  as  to  any 
subsequent  loans.  To  the  extent  therefore, 
that  Gilmour  has  been  charged  with  com- 
pound Interest  either  on  the  previous  busi- 
ness or  subsequent  transactions,  this  Judg- 
ment is  erroneous.  If  allowed  (compound 
interest)  on  the  claim  of  Gilmour,  to  the  ex- 
tent of  his  Interest  it  should  be  disallowed. 
All  compound  Interest  allowed  by  the  one 
against  the  other  In  the  settlement  should  be 
eliminated  from  it  In  all  other  respects  the 
Judgment  below  Is  affirmed,  and  for  this  rea- 
son alone  the  Judgment  of  affirmance  is  set 
aside,  and  the  Judgment  reversed  and  re- 
manded to  correct  this  error  oa\j.  The  al- 
lowance to  the  commissioner,  made  In  the 
order  of  affirmance  heretofore,  must  be  paid. 
This  is  an  addenda  to  the  original  opinion. 


EASTERN  RY.   CO.  v.  BROWN. 

(Court  of  Appeals  of  Kentucky.     June  23, 
1896.) 

Injunction — Action  on  Bond— Assessmbnt  roR 
Damages. 
It  is  only  where  the  enforcement  of  a 
Jadrment  bae  been  enjoined  that  the  court  is 
authorized  on  disooiution  of  the  injunction  to 
ascertain  the  damages;  otherwise  a  suit  on  the 
bond  is  the  proper  remedy.  Alexander  v.  Gish, 
9  S.  W.  801,  88  Kj.  13.  followed. 

Appeal  from  circuit  court,  Clark  county. 

"To  be  offlcially  reported." 

Action  by  the  EJastem  Railway  Company 
against  Andrew  Brown  on  an  injunction  Dund. 
A  demurrer  to  the  petition  was  sustained, 
and  plaintiff  appeala    Reversed. 


Edward  W.  Hines,  Rodney  Haggard,  W.  H. 
Holt  and  E.  B.  WUholt  for  appellant  Wm. 
M.  Beckner,  for  appellee. 

PRYOR,  C.  J.  This  action  Is  on  an  Injunc- 
tion bond  and  a  demurrer  sustained  to  the  pe- 
tition. The  bond  was  executed  in  the  United 
States  circuit  court  for  Kentucky,  and  by  a 
mandatory  injunction  the  appellant  was  com- 
pelled to  deliver  the  appellee.  Brown,  an  en- 
gine upon  which  it  claimed  a  lien  for  repairs. 
It  seems  the  state  court  bad  Jurisdiction,  al- 
though the  bond  was  given  In  the  federal 
court.  Meyers  v.  Block,  120  U.  S.  206,  7  Sup. 
Ct  525.  Under  the  rule  In  this  court  or  in 
this  state  it  Is  only  where  the  enforcement 
of  a  Judgment  has  been  enjoined  that  the 
court  at  the  time  must  ascertain  the  dam- 
ages. Alexander  v.  Gish,  88  Ky.  13,  9  8.  W. 
801.  The  demurrer  should  have  been  over- 
ruled. Reversed  and  remanded,  that  this 
may  be  done. 


NOBTHUP  et  al.  v.  MOLLBTT. 

(Coort  of  Appeals  of  Kentucky.    June  24, 
1886.) 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Overruled. 
For  original  opinion,  see  35  S.  W.  268. 

PAYNTER,  J.  Counsel  for  appellee  in 
their  disappointment  and  zeal  fancy  they 
have  discovered  glaring  errors  in  the  opin- 
ion of  the  court  In  the  statement  of  facts  of 
the  case.  They  criticise  the  court  for  the 
supposed  errors  which.  If  committed,  would 
not  be  material,  with  the  same  degree  of  ear- 
nestness as  they  do  those  which  would  be 
material  if  they  existed.  They  seem  to  be 
unable  to  distinguish  between  a  statement 
of  facts  and  a  deduction  made  from  them. 
Wherein  the  court  differs  with  counsel  as  to 
the  effect  of  facts  it  Is  gravely  argued  that, 
therefore,  the  court  is  inaccurate  in  the 
statement  of  facts.  The  court  said  In  Its 
opinion  that  "the  C.  G.  O.  Railway  was  a 
road  projected  from  the  south,  the  purpose 
being  to  connect  with  Chattarol  road."  Coun- 
sel seem  surprised  at  the  statement  and  say 
that  the  record  does  not  disclose  such  facts. 
The  record  does  show  that  the  Chattarol 
road  reached  Richardson,  the  point  from 
which  the  extension  was  to  be  built  to  White 
House,  by  running  south.  Northup  testifies 
that  "the  extension  was  intended  to  be  the 
connecting  link  betwe^i  the  Chattarol  and 
the  O.  C.  C.  Railway  Companies."  Necessa- 
rily, if  the  extension  was  to  be  the  connect- 
ing link  between  the  two  roads  it  Is  reason- 
able to  conclude  that  the  C.  O.  C.  Railway 
was  projected  from  the  south.  It  would 
seem  that  counsel,  in  their  effort  to  find  an 
error  in  the  starement  of  facts  in  the  opin- 
ion of  the  court,  were  not  overcritlcal  In  the 
examination  of  the  record.  Instead  of  say- 
ing the  C.  C.  C.  Railway  had  an  option  on 
the  Chattarol  road.  It  should  hare  said   In 
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the  opinion  that  the  Massachusetts  &  South- 
ern Construction  Company,  which  was  build- 
ing the  G.  0.  0.  Railway,  bad  an  option  «n 
the  Chattarol.  The  court,  in  its  opinion, 
said,  "Carlisle,  Northup,  and  their  associates 
under  the  superintendency  of  Northup  pro- 
ceeded to  and  did  extend  the  Chattarol  Rail- 
way from  Richardson  to  White  House  Creek, 
long  Itefore  date  in  the  bond  required  it 
should  be  done;"  and  again  It  said,  "As  a 
matter  of  fact,  the  Chattarol  was  extended." 
Counsel  again  are  surprised  at  the  statement 
of  the  court  The  undisputed  testimony  of 
Northup  is  that  "this  extension  was  bnllt 
as  an  extension  of  the  Chattarol  Railway." 
Our  conclusion  was  a  legitimate  deduction 
from  the  record.  The  court  Is  not  only  cor- 
rect In  its  statement  of  Its  deduction  from 
the  facts,  but  of  the  fact  itself.  The  word 
"competition"  is  not  used  in  the  opinion,  but 
the  court  said,  to  arold  "complications,"  the 
extension  was  made  under  the  charter  of  the 
O.  E.  &  y.  The  court,  in  discussing  the  facts 
as  they  appear  in  the  record,  said  "the  fact 
that  Northup  and  Carlisle  received  the  aid 
of  other  persons  and  corporations  to  enable 
them  to  perform  the  conditions  of  the  bond 
In  the  extension  of  the  Chattarol  Railway  is 
not  materiaL"  Counsel  ask,  "Why  is  this 
language  nsed?'  The  coiut  Is  not  responsi- 
ble for  counsel's  failure  to  see  why  the  court 
was  considering  the  case  from  the  point  of 
view  indicated  by  the  language  quoted.  If 
the  court  made  the  case  turn  upon  the  qnes- 
tlon  as  to  whether  Wallace  had  told  MoUett 
that  the  Chattarol  was  completed  to  White 
House,  we  would  show  that  the  testimony  of 
certain  witnesses  relied  upon  for  the  pur- 
pose of  contradicting  him  on  this  question 
did  not  have  that  efTect  The  court  said,  in 
Its  opinion,  that  it  did  not  regard  it  material 
whether  Wallace  made  the  statement  or  not 
Still  being  of  that  opinion,  a  discussion  of 
the  question  would  be  profitless.  The  crit- 
icisms of  cotmsel  are  not  Justified  by  the 
facts.  After  a  careful  consideration  of  the 
case,  we  adhere  to  the  opinion.  The  petition 
Is  overruled. 


COMMONWEALTH,  to  Use  of  CLAY 

COUNTY,  T.  HOWARD  et  al. 

(Court  of  Appeals  cf  Kentucky.     June  23, 

18D6.) 

CouNTT  CooBT— Minutes— Sheriff  — BoHD  fob 

COLLSCTIOS  OF  TaXBS. 

1.  Gen.  St.  a  28,  art.  17,  H  6,  7,  providing 
that,  before  every  adjournment  of  the  county 
court,  the  minutes  of  the  proceedings  shall  be 
publicly  read  by  the  clerk,  and  then  signed  by 
the  judge,  and  that  no  minnte  or  order  shall  be 
valid  till  read  and  signed,  do  not  require  each 
day's  proceedines  to  be  read  and  signed  from 
day  to  daj,  but  the  entire  time  the  court  is  in 
session  may  be  treated  as  one  day,  and  a  lingle 
adjourning  order  be  made  at  the  end  of  that 
time. 

2.  The  fact  that  no  order  of  the  county 
court  appears  showing  that  one  executed  an  of- 
ficial bond  as  sheriff  does  not  affect  the  validity 


of  his  }M>nd  for  collection  of  taxes,  the  ezecritioD 
and  approval  of  which  is  shown  by  a»  order  of 
the  court  on  its  minutes. 

Appeal  from  circuit  court.  Clay  coonty. 

"To  be  officially  reported." 

Action  by  the  commonwealth,  for  tbe  use 
of  Clay  county,  against  A.  B.  Howard  and 
others.  I<tom  a  Judgment  for  defendants  oth- 
er than  Howard,  plaintiff  ai^ieals.    Reversed. 

Tlnsley  &  Faulkner,  for  appellant.  Tbos. 
H.  Hines,  for  appellees. 

6UFFY,  J.  This  action  was  Instituted  In 
the  Clay  circuit  conrt  In  the  name  of  the 
commonwealth  of  Eentncky,  for  the  use  of 
Clay  county,  against  A.  B.  Howard,  late  sher- 
iff of  Clay  county,  and  the  other  named  ap- 
pellees, his  sureties  on  his  bond,  for  the  col- 
lection of  ad  valorem  taxes  authorized  to  be 
levied  and  collected  for  the  use  and  benefit 
of  Clay  county  for  the  year  1890.  It  Is  claim- 
ed in  the  pleadings  that  the  said  sheritT  bad 
collected  the  same,  and  that  there  was  due 
from  him  $3,454.00,  with  interest  from  the 
8th  of  May,  1893,  which  he  on  proper  demand 
tailed  to  pay  over.  PlaintlfF  also  claims  S371 
In  damages.  Several  defenses  were  relied  on, 
some  of  which  need  not  be  noticed.  A  Jury 
trial  was  waived,  and  the  law  and  facts  sub- 
mitted to  the  court,  and  the  court  rendered 
Judgment  in  appellant's  favor  against  How- 
ard for  the  sums  claimed,  but  dismissed  the 
action  as  to  the  other  appellees;  and  from 
that  Judgment,  dismissing  the  action  as  to  the 
appellees  who  were  Howard's  sureties,  this 
appeal  is  prosecuted.  A  separate  finding  of 
law  and  facts  was  reported,  and  rendered  by 
the  court.  Appellant's  motion  for  new  trial 
was  overruled,  and  a  reversal  Is  now  insist- 
ed on  by  appellant 

The  finding  of  facts,  as  stated  by  the  conrt, 
in  substance  shows  that  Howard  was  elected 
sheriff  for  1890  and  1S91,  and  acted  as  such 
during  the  year  1800,  and  collected  the  county 
dues  sued  for  in  this  action,  but  that  no  valid 
order  of  the  county  court  was  ever  made  or 
signed  accepting  his  bond,  or  approving  the 
bond  sued  on  herein,  and  no  order  at  ail  ac- 
cepting or  approving  his  official  bond  as  sher- 
iff. The  evidence  Introduced  by  the  plain- 
tiff shows  that  the  order  book  of  the  Clay 
county  court  has  a  number  of  entries  or  or- 
ders on  it  The  commencement  reads  as  fol- 
lows: "Orders  Clay  county  court,  January 
special  term,  1st  day  of  January,  18^0.  Pres- 
ent: John  S.Herd,  P.  J.  0.  C  0."  Then  fbDow 
two  orders  authorizing  different  parties  to  ap- 
propriate vacant  land,  etc.  The  next  order  re- 
cites the  appearance  of  A.  B.  Howard,  sher- 
iff of  Clay  county,  with  sureties,  naming 
them,  and  the  execution  of  his  revenue  bond 
for  1890,  and  that  the  same  was  approved  by 
the  court  The  next  order  recites  the  appear- 
ance of  A.  B.  Howard,  sheriff  of  Clay  conn- 
ty,  with  the  appellees  as  his  sureties,  and  the 
execution  and  approval  of  his  bond  for  the 
collection  of  the  county  levy  for  Its^.  The 
next  entry  on  the  order  book  is:    "January. 
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4th  day,  1890."  Thai  foUows  an  order  ap- 
pointing a  guardian.  The  next  entry  Is  as 
foUows:  "January  special  term,  4th  day  of 
January.  1890.  Present:  J.  S.  nerd,  P.  i.  G. 
C.  O."  Then  follows  an  order  allowing  M>me 
one  to  enter  and  appropriate  vacant  land. 
Th«  next  entry  is:  "Court  adjourned  until 
court  in  course.  John  S.  Herd,  P.  J.  C.  C.  C." 
All  the  foregoing  orders,  except  the  last  one, 
are  on  page  280  of  Order  Boole  No.  2  of  the 
Clay  County  Court.  The  last  one  is  on  iiage 
287,  and  the  signature  of  the  Judge  is  at  the 
bottom  of  said  order  on  page  287.  The  wit- 
ness, who  was  county  clerk,  testified  that 
there  was  no  adjourning  order  on  page  28G, 
and  that  no  other  orders  are  on  said  pages, 
and  the  signature  to  the  adjourning  order  la 
the  signature  of  John  S.  Herd,  then  county 
Judge  of  Clay  county.  Witness  also  stited 
that  "the  abovemamed  orders  are  all  the  or- 
ders that  appear  on  my  order  book  In  regard 
to  the  bond  of  A.  B.  Howard  as  aherto;  Utt 
the  year  1890." 

Appellee  quotes  sections  6,  7,  art  17,  c.  28, 
Gen.  St,  and  insists  that,  by  virtue  of  that 
statute,  the  purported  orders  of  the  Clay 
county  court  are  nullities,  and  that.  Inasmuch 
as  no  valid  bond  was  executed,  the  sureties 
are  not  liable.  Section  6  reads  as  follows: 
"Before  every  adjournment  the  minutes  of 
the  proceedings  of  the  court  shall  be  pub- 
licly read  by  the  clerk,  and  corrected  If  neces- 
sary, and  then  the  same  shall  b^  signed  by 
the  Judge  as  presiding  justice."  Sectioi  7, 
supra,  Is  as  follows:  "The  minutes  shall  be 
taken  in  a  book  and  carefully  preserved  among 
the  records,  and  no  minute  or  order  shall  be 
valid  until  the  same  be  read  and  signed." 
Tlie  court  below  seems  to  have  been  of  opin- 
ion that  the  proceedings  of  each  calendar  day 
must  of  necessity  be  read  and  signed;  other- 
wise, the  same  would  be  Invalid.  But  such  is 
not  the  law.  The  statute  quoted  does  not  re- 
quire each  day's  proceedings  to  be  read  and 
signed.  In  Dye  v.  Knox,  1  Bibb,  575,  it  was 
said  that  "county  courts  have  the  power  to 
adjourn  from  day  to  day,  but  they  dre  not  re- 
quired to  adjourn  each  day  when  they  cease  to 
transact  business.  They  may,  if  they  see 
proper,  treat  the  entire  time  they  are  in  ses- 
sion as  one  day,  and  make  and  sign  but  one 
adjourning  order."  The  foregoing  was  ap- 
proved in  Garrard  County  Court  v.  McKee,  11 
Bush,  238.  In  the  latter  case  the  court  said: 
"In  this  case  the  25th  and  30tb  days  of  Octo- 
ber are  treated  as  one  day,  or  as  one  continu- 
ous session  of  the  court  and  the  adjourning 
order  and  signature  of  the  presiding  officer  en- 
tered of  record  on  the  30tb  are  a  sufficient 
compliance  with  the  statute."  The  entire  pro- 
ceeding of  the  Clay  county  court  from  the 
opening  of  the  court  on  the  1st  of  January, 
1890,  up  to  the  making  and  signing  of  the  or- 
der of  adjournment,  must  l)e  held  to  be  one 
day  of  court.  The  fact  that  no  order  of  court 
appears  showing  that  Howard  executed  an  of- 
ficial bond  is  not  material  in  this  case.  If 
there  bad  been  no  sheriS,  the  coimty  court 


could  have  appointed  a  collector  of  the  county 
levy,  and  taken  bond  for  the  performance  of 
that  duty.  It  is  certain  that  all  the  bonds  re- 
quired by  law  to  be  executed  were  in  fact  ex- 
ecuted, and  the  appellees  In  good  faith  intend- 
ed to  bind  themselves  as  sureties  for  the  sher- 
iff on  the  bond  sued  on,  and  had  no  idea  but 
what  they  were  so  bound  until  some  time  aft- 
er this  suit  was  brought,  and  until  after  de- 
fense had  been  made.  It  results  from  the 
foregoing  that  the  court  below  erred  in  dis- 
missing the  petition  as  to  the- appellees  sued 
as  the  sureties  of  A.  B.  Howard.  The  judg- 
ment appealed  from  to  therefore  reversed,  and 
cause  remanded,  with  directions  to  award 
plalntifir  a  new  trial,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


COMMONWEALTH  v.  HOWARD  et  al. 

(Court  of  Appeals  of  Kentucky.     June  23, 

1888.) 

COOWTT  COCKT — Al>fOUHW>BNT. 

The  county  court  while  in  session,  nei-d 
not  from  day  to  dav,  make  orders  of  adjouru- 
ment 

Appeal  from  circuit  court  Clay  county. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  against  A. 
B.  Howard  and  others.  From  a  judgment  for 
plaintiff  against  defendant  Howard  alone, 
it  appeals.    Ueversed. 

Tinsley  &  Fanlitner,  for  the  Commonwealth. 
Thos.  H.  Hines,  for  app^ees. 

GUFFi;,  J.  This  action  was  instituted  by 
the  commonwealth  of  Kentucky,  for  the  use 
of  Clay  county,  against  A.  B.  Howard,  sher- 
iff, and  his  sureties  on  his  bond,  for  the  col- 
lection of  the  county  levy  of  Clay  county 
for  the  year  1891.  Defense  waa  made  by  the 
defendauta,  and  the  law  and  facts  submitted 
to  the  judge,  and  a  separate  finding  of  law 
and  facts  asked  and  obtained.  The  trial 
resulted  in  a  judgment  against  Howard,  but 
the  court  dismissed  the  petition  as  to  the 
other  appellees.  The  principal  defense  relied 
on  was  that  no  valid  bond  had  been  executed. 
The  court  found  as  facts  that  although  en- 
tries had  been  made  in  the  order  book  of  the 
Clay  county  court  showing  the  execution 
of  the  bond  sued  on,  yet  such  orders  had 
never  t>een  signed.  Appellant's  motion  for 
new  trial  being  overruled.  It  prosecutes  this 
appeal. 

The  questions  of  law  Involved  in  this  case 
are,  in  substance,  the  same  involved  in  the 
case  of  appellant  against  Howard,  36  S.  W. 
556  (this  day  decided),  and  the  opinion  in 
that  case  is  adopted  as  the  opinion  herein  so 
far  as  the  law  Involved  is  concerned.  In  this 
case  the  county  court  met  5th  of  January, 
1891,  and  transacted  business,  and  it  also 
appears  that  the  justices  met  during  the 
same  day,  after  the  transaction  of  other 
business  of  the  county  court.  It  seems  that 
other  business  was  done  at  different  dates  up 
to  January  28th,  at  which  time  an  order 
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of  adjonmmeat  until  court  in  course  was 
made,  and  signed  "James  Erersole,  J.  P. 
C.  C."  The  cases  of  Dye  t.  Knox.  1  Bibb, 
575,  and  Garrard  County  Court  y.  McKee, 
11  Busti,  237,  238,  are  conclusive  as  to  the 
validity  of  the  proceedings  and  orders  of  the 
Clay  county  court,  and  sustain  the  validity 
of  the  bond  sued  on.  The  Judgment  appeal- 
ed from  Is  therefore  reversed,  and  cause  re- 
manded, with  directions  to  award  appellant 
a  new  trial,  and  for  further  proceedings  con- 
sistent with  this  opinion. 


BRIGGS  T.  TOWN  OF  RUSSBLLVILLB. 
TOWN  OF  RUSSBLLVILLB  v.  BBALL. 
(Court  of  Appeals  of  Kentucky.     June  20, 
1886.) 
Municipal  Corpobations— Taxation  —  Aobicdl 
Tt'itAL  Lands. 
Agricultural  end  similar  lands  brought 
within  the  OKporate  limits  of  a  town  by  the  ex- 
tension cf  such  limits  and  receiving  the  benefits 
coincident  with  municipal  government,  are  sub- 
ject  to   taxatiou    for   municipal   purposes,   al- 
though not  strictly  urban  property,  in  that  the 
lands  are  not  divided  into  blocks  and  lots. 

Appeals  from  circuit  court,  Logan  county. 

•To  be  officially  reported." 

Action  by  J.  B.  Briggs,  trustee,  against 
the  town  of  Russell ville,  to  enjoin  the  col- 
lection of  a  town  tax  assessed  upon  the  prop- 
erty of  plaintiff.  There  was  Judgment  for 
defendant,  and  plaintiff  appeals.    AfUrmed. 

Action  by  J.  H.  Beall  against  the  town  of 
UusBellTllle  to  enjoin  the  collection  of  a 
tax  assessed  upon  plaintiff's  property.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wilbur  F.  Browder  and  M.  P.  Sloss,  fw 
Briggs  and  Beall.  J.  H.  Bowden  and  S.  B. 
Crewdson,  for  town  of  Russellville. 

lANDES,  J.  These  two  cases  originated 
in  the  Logan  circuit  court,  Involve  the  same 
questions,  and  stand  upon  substantially  the 
same  state  or  facts,  except  as  to  the  con- 
dition, use,  and  situation  of  the  parcels  of 
land,  which  It  is  claimed  on  the  one  band 
and  denied  on  the  other  are  subject  to 
municipal  taxation.  On  that  account  they 
were  heard  together,  both  in  the  court  be- 
low and  in  this  court.  The  litigation  is 
friendly,  the  object  being  to  ascertain  wheth- 
er or  not  the  town  of  RusselMUe  has  the 
right  to  impose  taxes  for  municipal  purposes 
on  certain  land  belonging  to  the  appellant  J. 
B.  Briggs,  trustee,  in  one  case,  and  to  the  ap- 
peUee,  3.  H.  BeaU,  in  the  other  case,  which 
was  originally  brought  within  the  limits  of 
the  town  by  an  act  of  the  general  assembly 
entitled  "An  act  to  extend  and  define  the 
corporate  limits  of  the  town  of  Russellville, 
authorize  the  election  of  a  police  Judge,  and 
provide  a  sinking  fund  for  said  town,"  ap- 
proved March  12,  1869  (2  Sess.  Acts  1869, 
p.  236).     PrevlouB  to  the  passage  of  said  act. 


the  boundary  of  the  town  was  in  a  very 
irregular  and  unsatisfactory  shape,  and 
while,  in  1869,  it  was  a  thrifty,  though  quiet, 
town,  having  a  population  of  near  2,000 
souls,  with  a  reasonable  prospect  of  growth 
and  of  steady  Improvement,  bavlng  the  ad- 
vantage of  one  railroad,  with  the  prospect  of 
the  earl>  construction  of  another,  the  main 
object  of  the  extenfii<»i  of  the  limita  seems 
to  have  been  to  correct  the  Irregular  sh^ie 
of  the  lines  defining  ihe  limits  of  the  town, 
and  at  the  same  time  to  extend  the  Jurisdic- 
tion of  the  municipal  government  over  a  con- 
siderable territory  claimed  to  be  actually 
suburban,  although  not  within  the  lawful 
limits  of  the  town.  This  the  act  accomplish- 
ed by  describing  a  perfect  square  of  ter- 
ritory, each  of  the  four  sides  extending  410 
poles,  with  the  county  courthouse  and  pub- 
lic square  in  the  center.  By  a  previous  act, 
entitled  "An  act  to  amend  the  charter  of  the 
town  of  Russellville,"  approved  March  5, 
1868  (2  Sees.  Acts  1867-68,  p.  219),  the  chair- 
man and  board  of  trustees  of  the  town  were 
authorized  and  empowered  to  assess  and  col- 
lect annually  au  ad  valorem  tax  "of  not  ex- 
ceeding fifty  cents  on  the  one  hundred  dol- 
lars worth  of  real  and  personal  estate  within 
the  coriiorate  limits  of  said  town,  and  a 
poll-tax  of  not  exceeding  two  doUaiB"  on 
each  titheable  inhabitant  of  the  town,  for 
municipal  purposes.  Subsequently  another 
act  was  passed,  entitled  "An  act  to  amend 
and  reduce  into  one  the  acts  relating  to  the 
town  of  Russellville,"  approved  May  1,  1880 
(2  Sess.  AcU  1879,  p.  874),  which  was  sub- 
stantially a  new  charter,  and  under  which 
the  municipal  affairs  of  the  town  were  con- 
ducted, imtil  the  passage  of  the  act  for  the 
government  of  towns  of  the  fifth  class,  ap- 
proved July  3,  1893,  to  which  class  the  town 
of  RtissellvlUe  now  belongs.  By  the  act  of 
ISSO  the  boundary  of  the  town  was  con- 
tinued as  fixed  by  the  act  of  1869,  and 
the  municipal  authorities  were  empowered 
to  assess  and  collect  taxes  for  municipal 
I)urpose8  annually  upon  all  of  the  real 
and  other  property  in  the  town  as  of  the 
lOtb  day  of  January,  upon  a  list  of  the  "tax- 
able inhabitants  and  owners  of  property  m 
said  town,"  and  the  marshal  of  the  town 
was  invested  with  "all  the  powers  and  au- 
thority within  the  town  of  Russellville  to 
collect  the  town  tax  as  sheriffs  have  in  c(d- 
lecting  the  state  tax  and  county  revenue." 
Notwithstanding  the  ample  power  of  taxa- 
tion thus  conferred  on  the  municipal  author- 
ities to  assess  and  collect  taxes  on  their 
property  within  the  corporate  limits  of  the 
town,  no  effort  was  made  by  the  said  author- 
ities to  assess  or  levy  or  collect  from  the  ap- 
pellant Briggs  and  the  appellee  Beall  taxea 
upon  th^r  land  which  was  brought  into  the 
limits  of  the  town  by  the  act  of  1869,  and 
afterwards  by  the  act  of  1880,  until  the  ef- 
forts made  for  that  purpose  which  furnished 
the  occasion  for  the  present  litigation.  As 
we  take  it,  the  taxes  now  involved  were  aa- 
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eeesed  !n  1883,  under  the  authority  of  acts 
In  force  previoua  to  ttae  passage  of  the  said 
act  of  July  3,  1893.  Action  was  Instituted 
by  each  of  the  parties  seeking  to  enjoin  the 
town  and  the  collector  of  the  town  tax  from 
proceeding  t-j  collect  these  taxes,  which  had 
been  assessed  by  the  municipal  authorities 
on  their  said  respective  parcels  of  land  within 
the  limits  of  the  town.  The  issues  baTlng  been 
made  up  in  each  case.  In  the  case  of  the  ap- 
pellant Briggs  the  court  adjudged,  in  sub- 
stance, that  his  land  was  lawfully  assessed, 
and  that  he  was  liable  for  the  tax,  and  his 
petition  was  dl&missed;  but  in  the  case  of 
the  appellee  Beall  the  court  adjudged,  In 
brief,  that  his  land  was  not  lawfully  assess- 
ed, or  subject  to  the  tax,  and  that  he  was 
not  liable  therefor,  and  the  municipal  au- 
thorities were  perpetually  enjoined  from 
proceeding  to  collect  the  tax  that  they  were 
then  seeking  to  collect  from  him  on  his  said 
land.  These  appeals  are  prosecuted  to  re- 
verse the  Judgment  in  each  case. 

In  the  case  of  Briggs,  trustee.  It  appears 
that  he  was  living  with  his  family  upon  12 
acres  of  land  that  were  Included  within  the 
limits  of  the  town  by  the  acts  of  1889  and 
1880  which  hare  been  referred  to,  and  that 
the  dwelling  house  and  all  other  Improve- 
ments were  erected  thereon  In  1872.  The 
track  of  the  LouisvlUe  &  Nashville  Railroad 
lies  in  front  of  this  ground,  and  Is  the  south 
boundary  of  it  We  do  not  deem  it  neces- 
sary to  go  Into  lengthy  detail  of  the  facts 
material  especially  In  the  Briggs  case.  It  is 
sufficient  to  say  that  the  facts  show  that, 
although  there  was  no  public  street  or  alley 
or  sidewalk  contiguous  to  his  ground,  he  and 
his  family  had  convenient  access  to  the  pub- 
lic streets  of  the  town  by  a  driveway  out 
of  his  lawn  across  the  said  railroad  track, 
and  thence  across  a  meadow  in  which  Mrs. 
Briggs  had  an  interest,  to  the  Hopkinsvllle 
pike,  laid  down  on  the  map  of  the  town  as 
"Hopkinsvllle  Street,"  which  leads  to  the 
public  square  and  the  principal  business  part 
of  the  town,  and  which  is  a  prolongation  of 
the  main  center  street  in  the  original  bound- 
ary. Bis  ground  is  32  iwles  from  the  pas- 
senger depot  of  the  said  railroad,  at  which 
is  the  nearest  sidewalk.  The  same  may  be 
said  concerning  the  land  of  appellee  Beall. 
Briggs'  residence  is  also  something  more 
than  1,000  feet  from  the  electric  light  plant 
which  supplied  the  town,  and  from  which 
his  residence  was  supplied,  over  a  line  erect- 
ed at  his  own  expense,  with  light,  which 
was  the  nearest  iioint  In  the  business  part  of 
town  to  bis  house.  He  had  a  number  of 
tenement  bouses  situated  south  of  the  said 
railroad  trade,  and  somewhat  nearer  to  his 
ground  than  the  electric  light  plant.  The 
facts  show  further  that  his  ground  was  not 
divided  up  into  lots,. but  that  it  constituted 
one  lot,  upon  which,  with  ample  means,  he 
had  erected  a  splendid  urban  residence, 
where  he  and  his  family  were  In  a  position 
to  enjoy,  and  had  the  privilege  of  enjoying. 


If  they  chose  to  avail  themselves  of  It,  all  of 
the  advantages  and  conveniences  which 
were  to  be  afforded  by  or  derived  from  the 
presence  and  energy  of  the  municipal  gov- 
ernment, not  only  for  comfort,  but  for  pro- 
tection as  well.  Appellee  Beall  was  the 
owner  of  180  acres  of  land,  situated  on  the 
western  and  northwestern  boundary  of  the 
town  as  established  by  the  act  of  ISGQ,  but 
all  of  his  land,  up  to  the  commencement  of 
his  action,  had  always  been  used  as  farming 
lands,  and  only  IVA  acres  of  it  were  included 
in  the  said  town  boundary,  through  which, 
as  shown  on  the  map  of  the  town,  the 
Owensboro  &  Nashville  Railroad  track  runs 
from  north  to  south.  No  part  of  this  land 
had  ever  been  divided  into  lots  since  the  act 
of  1869.  His  residence  was  on  that  part  of 
his  farm  that  lay  outside  of  the  limits  of  the 
town,  and  the  approach  to  It  was  from  the 
Hopkinsvllle  pike,  and  from  a  point  thereon 
beyond  the  west  line  of  the  town  boundary. 
That  part  of  his  land  within  the  town  bound- 
ary, as  it  appears  from  the  map  of  the  town. 
Is  about  equally  divided  by  the  track  or  line 
of  the  Owensboro  &  Nashville  Railroad,  but 
no  streets  or  alleys  had  been  laid  out 
through  any  part  of  it,  but  that  part  of  it 
east  of  said  railroad  is  situated  on  the  Green- 
ville pike,  which  is  a  prolongation  north- 
ward of  Main  street,  and  is  laid  down  on  the 
map  as  "Greenville  Street,"  which  the  mu- 
nicipal authorities  In  1882  and  since  improv- 
ed at  considerable  expense  for  some  distance 
out,  and  in  front  of  Beall's  land,  but  Just 
how  far,  or  to  what  point,  the  record  does 
not  show  with  certainty,  but  probably  to  a 
point  nearly  half  way  the  length  of  bis  line 
fronting  on  said  street  or  pike.  Along  this 
street,  and  on  both  sides  of  it,  and  adjoining 
Beall's  land  on  the  west  side,  there  are  several 
houses,  which  were  occupied  mostly  by  col- 
ored persons,  erected  on  lots  which  were  orig- 
inally a  part  of  the  tract  in  question,  but  they 
were  laid  otE  and  sold  prior  to  18(i9.  The  oc- 
cupants of  said  bouses  used  the  said  street 
as  the  only  way  of  Ingress  and  egress  from  the 
premises,  and  appellee  Beall  used  it  also 
when  going  to  and  from  that  part  of  his 
land  which  he  entered  through  a  gate  opening 
on  the  said  street  or  pike.  That  part  of  this 
parcel  of  land  lying  between  the  line  of  the 
Owensboro  &  Nashville  Railroad  and  Green- 
ville street  is  wet,  but  good  meadow  land, 
and  water  rises  on  and  flows  from  it  under 
a  culvert  constructed  across  the  said  street 
at  the  expense  of  the  town.  There  Is  an 
area  of  34  acres  of  land  between  appellee 
Beall's  land  and  the  business  part  of  the 
town,  upon  which  there  were  not  any  im- 
proved lots,  except  that  of  appellant  Briggs. 
Appellee  Beall  had  never  voted  for  town 
officers,  or  held  any  office  in  said  town,  but 
was  engaged  in  mercantile  and  other  busi- 
ness in  the  town,  and  owned  other  property 
in  the  town.  The  lands  of  both  Briggs  and 
Beall,  the  taxes  on  which  are  involved  in 
ttiis  litigation,  are  in  the  vicinity  of  the  pas- 
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Benger  and  freight  depots  of  the  LonlsyUle 
&  Nashville  Railroad,  and  the  shops  of  the 
Owensboro  &  Nashville  Railroad,  as  shown 
by  the  map  of  the  town,  but  they  are  situ- 
ated on  the  Bide  of  the  line  or  track  of  the 
former  road  opposite  to  them,  which  has  to 
be  crossed  In  passing  from  their  lands  to  the 
business  part  of  the  town,  the  courthouse, 
and  the  public  square. 

The  foregoing  statement  contains  the  prin- 
cipal facts  that  are  material  to  the  questions 
raised  in  the  two  cases.  It  Is  contended  by 
counsel  for  the  appellant  Brlggs  and  the  ap- 
pellee Beall  that  neither  parcel  of  ground  was 
subject  to  municipal  taxation,  briefly,  because 
it  Is  not  urban  property,  and  had  never  been 
used  as  such,  or  divided  Into  lots;  that  the 
owners  had  never  consented  to  the  extension 
of  the  boundary  of  the  town  so  as  to  include 
their  land  wlttiin  the  town  limits;  that  they 
had  never  received  any  benefits  from  the 
munlciiMi  government,  or  consented  to  be  tax- 
ed by  it;  and  that  to  comi)el  them  to  pay 
taxes  on  their  said  lands  to  the  town  for  mu- 
nicipal purposes  would  be  the  taking  of  pri- 
vate property  without  any  compensation.  On 
the  other  hand,  it  Is  contended  by  counsel  for 
the  town  that  the  situation  of  the  two  prop- 
erties Is  such,  with  reference  to  the  streets  of 
the  town,  and  with  reference  to  other  bouses 
and  lots  within  the  limits  that  are  subject  to 
mimicipal  burdens,  as  to  make  it  proper  and 
right  that  they  should  be  subject  to  their  fair 
proportion  of  these  burdens,  which  are  neces- 
sary to  the  maintenance  of  municipal  govern- 
ment for  the  benefit  and  convenience  of  the 
inhabitants  of  the  town,  and  for  the  preserva- 
tion of  public  order.  Ntunerous  cases  of  a 
character  similar  to  these  cases,  and  in  which 
the  same  questions  were  raised,  have  been  de- 
cided by  this  court,  and  in  no  sudh  case  has  it 
been  held  that  the  general  assembly  did  not 
have  the  constitutional  power  to  fix  the  ter- 
ritorial limits  of  municipal  corporations,  either 
by  acts  of  original  incorporation,  or  by  subse- 
quent acts  extending  their  boundary  lines. 
We.  do  not  imderstand  counsel  here  to  deny 
that  the  general  assembly  had  the  constitu- 
tional authority  to  pass  the  acts  of  1869  and 
1880  by  which  the  limits  of  the  town  of  Rus- 
sellvllle  were  extended.  Nor  do  we  under- 
stand counsel  to  bold  that  the  municipal  pow- 
er or  authority  within  the  limits  of  the  town 
as  defined  by  those  acts  is  restricted,  except 
in  respect  of  the  power  to  tax  the  added  terri- 
tory. There  were  other  purposes  for  which 
the  general  assembly  had  the  constitutional 
power  to  extend  the  Jurisdiction  of  municipal 
government  over  territory  contiguous  to  a 
town  or  city  by  extending  its  limits,  besides 
that  of  taxation.  This  might  be  done  in  any 
case  In  anticipation  of  the  future  growth  of 
the  town  or  city,  for  the  purposes  of  police 
protection,  and  the  like.  Such  an  exercise  of 
legislative  power  was  not  violative  of  the  con- 
st ituUonai  guaranty  of  private  property  to 
the  owners,  because  the  land  was  still  their 
own,  and  could  not  be  taken  or  appropriated 


for  any  public  me,  snch  as  for  streets  or  al- 
leys, without  their  consent,  or  without  Just 
compensation  therefor.  Cheaney  y.  Hooser,  9 
B.  Mon.  830;  Swift  &  Oo.  T.  City  of  Newport, 
7  Bush,  37.  It  will  be  found  on  investigation, 
we  think,  that  in  most  of  the  states  the  courts 
will  not  interfere  In  such  cases  to  relieve  prop- 
erty owners  from  taxation  by  the  municipal 
authorities,  because,  municipal  government 
being  an  important  part  of  the  governmental 
machinery  of  the  state,  it  is  the  peculiar  prov- 
ince of  the  legislative  department— the  law- 
making power— to  define  or  provide  a  method 
of  defining  the  limits  of  municipal  corpora- 
tions, and  to  clothe  them  with  the  powers  of 
local  government,  and  that  the  propriety  of 
legrislatlve  action  in  this  regard  may  not  be 
questioned.  In  this  state,  however,  as  well 
as  in  several  other  states,  it  has  long  l>een  the 
established  doctrine  that  the  courts  will  re- 
lieve against  the  burden  of  municipal  taxa- 
tion, following  the  extension  of  the  boimdary 
lines  of  a  town  or  city,  in  cases  where  "the 
legitimate  object  of  improving  the  town"  tias 
l>een  "palpably  perverted  to  the  unauthorized 
purpose  only  of  lessening  the  burden  of  taxa- 
tion on  the  inhabitants,  who  will  not  be  other- 
wise benefited  by  the  extension."  Swift  &  Ck>. 
V.  City  of  NewiMit,  supra.  In  the  case  of  Trus- 
tees of  Elkton  v.  am,  94  Ky.  138,  21  S.  W.  579, 
following  Cheaney  v.  Hooser,  supra,  and  Mal- 
tus  V.  Shields,  2  Mete.  (Ky.)  563.  the  doctrine 
Is  stated  in  the  following  langrnage:  "The 
protection  afforded  to,  and  advantages  receiv- 
ed by,  the  citizen  from  a  municipal  govern- 
ment are,  in  the  meaning  of  the  constitution. 
Just  compensation  for  taxation  Imposed  In  or- 
der to  maintain  It  And  local  taxation  au- 
thorized by  law  cannot  be  deemed  taking  pri- 
vate property  without  Just  compensation,  un- 
less it  is  palpable  that  persons  or  their  prop- 
erty are  subjected  to  such  burthen  for  the 
benefit  of  others  for  purposes  in  which  they 
have  no  interest,  and  to  which  they  are,  there- 
fore, not  bound  to  contribute."  In  that  case  a 
parcel  of  six  acres  of  land,  embracing  the  res- 
idence and  lawn  of  the  owner,  which  was 
within  tlie  limits  of  the  town,  the  land  being 
a  part  of  a  tract  containing  46  acres,  which 
was  used  for  agricultural  purposes,  the  part 
including  the  residence  being  adjacent  to  two 
streets  of  the  town,  was  held  to  be  subject  to 
taxation  by  the  town.  In  Maltus  v.  Shields  it 
was  held  that  a  lot  of  about  nine  acres  in  the 
town  of  West  Covington,  upon  which  the  own- 
er resided,  and  part  of  which  was  in  cultiva- 
tion, and  part  containing  evergreens  and 
shrubs  and  a  large  number  of  fruit  trees,  was 
constitutionally  subject  to  taxation  for  mu- 
nicipal purposes.  In  the  case  of  Sharp's  Ex'r 
V.  Dunavan,  17  B.  Mon.  223,  it  was  held  that, 
where  a  town  is  extended  by  improvement,  so 
as  to  give  those  living  adjacent  to  the  town 
boundary  all  the  advantages  which  the  citi- 
zens enjoy  from  the  local  government  of  the 
town,  the  legislature  had  the  constitutional 
iwwer  to  extend  the  limits  of  the  town  and 
subject  the  owners  of  the  property  within  the 
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extension  to  taxation  for  town  purposes,  and 
that  the  le^alatlve  discretion  In  the  location 
of  the  lines  of  the  extension  conld  not  be  ques- 
tioned or  controlled  by  the  courts.  In  that 
case  84  acres  of  land,  including  the  residence 
of  the  owner,  being  a  part  of  a  tract  of  140 
acres  which  were  used  for  agricultural  pur- 
poses only,  were  brought  within  the  limits  of 
the  town  by  the  leglslatlye  act  The  owner's 
residence  was  situated  25  poles  from  the  origi- 
nal boundary  of  the  town,  and  155  poles  from 
the  center  of  the  business  part  of  the  town, 
and  near  enough  to  enjoy  the  advantages  of 
schools,  churches,  and  the  business  of  the 
town.  This  case  and  that  of  Gheaney  y.  Hoo- 
ser  arose  under  the  act  of  1846,  extending  the 
boundaries  of  the  town  of  Hopklnsrllle.  An- 
other case— that  of  Stltes  t.  Dunnavan  (MSB. 
Opin.)i— orlsdnated  under  the  same  act,  tn 
which  It  was  decided  that  the  land  of  the 
owner  that  was  brought  within  the  limits  of 
the  town  by  the  said  act,  containing  22  acres, 
and  used  as  a  residence,  and  for  pasturing  and 
other  agricultural  purposes,  was  liable  to  mu- 
nicipal taxation.  The  foregoing  references 
are  sufficient  to  show  the  doctrine  that  has 
prevailed  in  this  state  upon  this  question, 
and  the  manner  in  whldt  it  has  been  applied. 
Applying  It  to  these  two  cases,  we  find  that 
the  facts  exhibited  by  the  records  before  as, 
fairly  viewed,  do  not  make  out  a  case  that 
wonld  authorize  the  Interference  of  the  court 
tn  behalf  «f  either  appellant  Brlggs  or  appel- 
lee Beall.  Considering  the  diaracter  and  lo- 
cation of  their  property,  Its  proximity  to  the 
two  railroads,  their  depots  and  sliops,  running 
through  and  located  in  the  town,  and  to  the 
business  portion  ef  the  town,  the  actual  and 
prospective  growth  of  the  town,  and  the  pro- 
priety, under  existing  conditions,  of  extending 
the  police  Jurisdiction  of  the  town  over  the 
locality,  and  the  benefits  and  advantages  nec- 
essarily afCsrded  to  and  enjoyed  by  them,  by 
reason  of  the  very  existence  and  presence  of 
the  municipal  government,  in  common  with 
«ther  citizens  and  property  owners  on  whom 
the  burden  of  maintaining  it  had  been  cast,  it 
was.  In  OUT  opinion,  reasonable  and  Just  to 
require  them  and  their  property  to  bear  a  due 
proportion  of  the  burden.  By  forbearing  for 
so  many  years  to  assess  their  property.  It  Is 
manifest  that  the  municipal  authorities  were 
Dot  seeking  to  foster  private  interests,  or  to 
lighten  the  burden  of  other  taxpayers,  by  ex- 
tending the  boundaries  of  the  town;  and 
when  at  last  they  did  attempt  to  subject  this 
property  to  taxation  It  was  under  circum- 
stances and  conditions  that  showed  that  these 
parties  were  to  be  equal  sharers  with  every 
other  property  owner  In  tlie  town  of  the  bene- 
fits of  the  municipal  government 

The  taxes  involved  In  these  cases  having 
been  levied  and  assessed  under  laws  existing 
before  the  passage  of  the  act  of  July  3,  1893, 
providing  for  the  government  of  towns  of  the 
fifth  class.  It  Is  not  necessary  to  pass  upon 

1  Also  cited  in  Maltos  v.  Shields,  2  Mete. 
<Kr.)  557. 
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aay  question  that  might  be  raised  under  any 
of  the  provisions  of  that  act  bearing  upon  the 
question  of  municipal  taxation.  Nor  is  it  nec- 
essary for  us  to  determine  the  effect  of  the 
provisions  of  our  present  constitution  requir- 
ing that  taxes  shall  be  uniform  upon  all  prop- 
erty subject  to  taxation  "within  the  territorial 
limits  of  the  authority  levying  the  tax,"  and 
prohibiting  the  exemption  from  taxation  of 
any  property  except  such  as  is  exempted  by 
the  constitution.  Copeland  v.  City  of  St  Jo- 
seph (Mo.  Sup.)  29  S.  W.  281.  It  Is  only  nec- 
essary to  say  that  under  the  provisions  of  the 
constitution  all  property  not  exempted  by  that 
Instrument  is  required  to  be  "assessed  for  tax- 
ation at  its  fair  cash  value,  estimated  at  the 
price  it  would  bring  at  a  f&ir  voltrntaiy  sale." 
This  plain  requirement  will  prevent  exor- 
bitant and  arbitrary  valuations,  and  placing 
more  than  an  equal  and  Just  proportion  of  the 
public  burdens  on  any  taxpayer.  Finding  no 
error  In  the  judgment  in  the  case  of  Brlggs, 
trustee,  the  Judgment  is  alBrmed.  But,  for 
the  reasons  given,  the  Judgment  in  the  case  of 
appellee  Beall  is  reversed.  It  Is  conceded  by 
counsel  for  the  town  that  only  so  much  of  his 
property  as  lies  between  the  Owensboro  & 
NasbviUe  Railroad  and  Greenville  street  or 
pike,  ought  to  be  subjected  to  taxation  tn  this 
proceeding,  and  the  cause  Is  accordingly  re- 
manded, with  directions  to  so  adjudge. 


HENDERSON  BRIDGE  CO.  et  al.  v.  CITY 

OF  HENDERSON  et  al. 

(Court  of  An)cal8  of  Kentucky.     June  24, 

1886.) 

MumOIPAL  CORPOBATIORS— Taxatios— Propbrtt 
Sdnbct — Bridobs. 
A  city  whose  corporate  limits  extended 
to  the  low-water  mark  on  the  Indiana  side  of 
the  Oliio  river  authorized  a  bridge  company  to 
construct  a  bridge  across  the  river,  within  it* 
limits,  with  approaches  upon  its  streets.  The 
ordinance  provided  that  the  right  to  levy  taxes 
on  the  portion  of  the  bridge  within  the  city 
limits  shonid  be  reserved.  Held,  that  the  city 
cculd  levy  taxes  on  the  entire  portion  of  the 
bridge  within  its  limits,  for  ordmary  city  ex- 
penses, including  current  expense  of  public 
schools,  and  for  the  payment  of  interest  on  wa- 
ter bonds,  railroad  aid  bonds,  and  school  bonds 
previously  issued. 

Appeal  from  drcnit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  city  of  Henderson  and  others 
against  the  Henderson  Bridge  Company  and 
others.  There  was  a  judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

Yeaman  &  Lockett,  H.  W.  Bruce,  and  Wm. 
Lindsay,  for  appellants.  Clay  &  Clay  and 
Montgomery  Merrltt  for  appellees. 

LEWIS,  J.  The  Henderson  Bridge  Com- 
pany was  in  1872,  by  statute  of  this  state, 
Incorporated  with  power  to  construct  and 
own  a  bridge  across  Ohio  river.  It  was, 
however,  not  organized  for  business  until 
1880,  when  the  LouIsvUIe  &  Nashville  Rail- 
road Company,  an  existing  and  distinct  cor- 
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poration,  became  principal  stockholder.  In 
Febmary,  1882,  the  city  of  Henderson  gare 
the  bridge  company  the  right  to  build  the 
bridge  over  one  of  Its  streets,  and  the  use  of 
another.  But  In  the  ordinance  making  the 
grant,  which  the  company  accepted  and 
agreed  to  abide  by,  the  right  of  the  city  to 
levy  and  collect  taxes  on  that  portion  of  the 
structure  situated  within  the  municipal 
boundary,  then  extending  to  low-water  mark 
on  the  n<Mthem  shore,  was  reserved.-  And 
the  bridge,  thus  located,  was  about  that  date 
begun,  and  In  1885  completed.  In  December, 
1887,  the  city  of  Henderson  brought  an  ac- 
tion to  recover  of  the  bridge  company  the 
amount  of  taxes  alleged  to  be  due  for  each 
of  the  years  1886  and  1887,  according  to  the 
assessed  value  of  that  portion  of  the  bridge 
property  within  its  boundary;  also,  prescrib- 
ed penalties  for  nonpayment.  The  Louis- 
ville &  Nashville  Railroad  Company  was,  up- 
on its  petition,  subsequently  made  a  party 
defendant;  having,  as  stated,  acquired  pos- 
session of  the  bridge,  and  agreed  to  pay  all 
taxes  properly  assessed  against  it  The  low- 
er court  adjudged  that  plaintiff  recover 
amount  sued  for;  that  it  had  a  Hen  therefor 
upon  so  much  of  the  bridge  property  as  was 
assessed;  and  the  bridge  company  was  ruled 
to  pay  It.  That  judgment  was  In  1890,  on 
appeal  to  this  court,  affirmed.  See  90  Ky. 
499,  14  S.  W.  493.  The  present  action  was 
brought  December  4,  1890,  to  recover  the 
amount  of  like  taxes  and  penalties  for  the 
years  1888  and  1890,  and  a  like  judgment  is 
now  before  us  for  revision. 

It  appears  that  the  taxes  sued  for  In  this, 
as  in  the  former  action,  were  levied  to  pay, 
not  only  ordinary  municipal  expenses,  In- 
cluding current  expenses  of  public  schools, 
but  Interest  on  waterworks  bonds,  railroad 
bonds,  and  school  bonds  previously  issued. 
And  it  Is  conceded  by  appellants  that  that 
portion  of  the  bridge  property  south  of  low- 
water  mark  on  the  Kentucky  shore,  and 
within  the  city  boundary,  is  subject  to  taxa- 
tion for  all  the  purposes  mentioned.  But 
they  controvert  the  right  of  the  city  of  Hen- 
derson to  subject  to  taxation  for  municipal 
purposes  that  portion  between  low-water 
mark  on  the  southern  and  low-water 
mark  on  the  northern,  or  Indiana,  shore;  and, 
arguing  that  the  effect  of  funding  the  orig- 
inal waterworks,  railroad,  and  school  bonds 
was  to  render  all  the  new  bonds  municipal 
debts  proper,  they  deny  that  said  portion  of 
the  bridge  is  now  subject  to  taxation  for  any 
of  those  purposes.  But  in  the  opinion  on 
the  former  appeal  the  right  of  the  city  to 
levy  taxes  on  the  entire  bridge  within  its 
l)oundary,  to  pay  interest  on  railroad  and 
school  bonds,  was  recognized  as  still  exist- 
ing, and  distinct  from  the  right  to  levy  taxes 
thereon  for  purely  municipal  purposes.  It 
was  hdd,  as  had  been  previously  done  by 
this  court,  that  a  city  or  town  might,  by  stat- 
ute, be  constituted  a  taxing  district,  with 
power,  as  such,  to  Impose  a  railroad  or  school 


tax  upon  property  therein,  wHhont  Judicial 
Inquiry  as  to  benefits  leBultlng  to  individuals, 
and  that,  as  the  city  of  Henderson  had  been 
constituted  such  taxing  district  for  both  rail- 
road and  school  purposes,  the  entire  bridge 
property  within  its  boundary  was  subject  to 
taxation  to  pay  interest  on  the  railroad  and 
school  bonds.  The  right  of  tiie  city  to  sub- 
ject that  part  of  the  bridge  within  its  bound- 
ary, north  of  low-water  mark  on  the  southern 
shore,  to  taxation  for  municipal  purposes, 
was  likewise  recognized,  but  decided  to  ex- 
ist only  in  virtue  of  the  contract  whereby  it 
was  reserved  as  consideration  for  the  grant 
of  way  and  use  of  the  streets.  It  Is  therefore 
contended  that  the  adjudication  and  deter- 
mination of  the  Issues  in  that  action  is  con- 
clusive of  the  right  claimed  by  plaintiff  in 
tbis.  But  defendants  contend,  and  cite  au- 
thority In  suppdrt  of  the  proposition,  that  a 
suit  to  recover  taxes  for  one  year  Is  no 
bar  to  a  suit  for  taxes  of  another,  and  then 
argue,  very  properly,  that.  If  the  state  could 
not  be  bound  by  an  erroneous  decision,  nei- 
ther ought  a  citizen  be  estopped  defending  a 
claim  of  an  unjust  tax.  Whether  that  plea 
be  available  in  otber  respects,  the  particular 
defence  tbat  assessments  of  the  bridge  prc^ 
erty  for  the  two  last  years  named  were  un- 
just and  excessive  cannot  be  treated  as  rea 
judicata,  because  the  right  to  collect  taxes 
is  based  upon  yearly  assessments,  each  of 
which,  in  its  turn,  may  be  called  in  question. 
Appellants,  however,  have  no  right  to  com- 
plain of  the  assessments  referred  to;  for, 
if  either  had  been  too  high,  which  does  not 
satisfactorily  appear,  there  was  opportunity 
to  apply  for  correction  by  the  proper  tribunal, 
of  which  they  neglected  to  avail  themselves. 
Even  if  the  question  had  not  been  directly 
so  determined  on  the  former  appeal,  we 
would  now  decide  that  the  city  of  Henderson, 
as  a  taxing  district,  has  power  to  subject  all 
the  bridge  property  within  Its  boundary  to 
the  railroad  and  school  taxes,  for  such  is 
the  settled  doctrine  of  this  court.  But  as 
counsel  for  appellants,  with  some  plausibili- 
ty, insist  that,  if  the  city  of  Henderson  did 
not  have  power  to  tax  the  same  property  for 
purely  municipal  purposes.  It  could  not  ac- 
quire It  by  said  contract,  and  state  some 
reasons,  not  heretofore  presented,  why  the 
power  does  not  exist  at  all,  we  deem  it  prop- 
er— without,  however,  deciding  as  to  the  plea 
of  res  judicata— to  reconsider  and  discuss 
the  main  question. 

The  rule  recognised  and  applied  by  this 
court  Is  that  although  power  may  be  given  by 
the  legislature  to  enlarge  the  boundary  of  a  city 
or  town,  and  tax,  for  municipal  purposes,  per- 
sons and  property  thus  included,  the  exercise  of 
it  is  subject  to  Judicial  revision,  and  may  be  re- 
strained. That  rule,  which  is  not  adopted  in 
most  of  the  states,  and  the  wisdom  and  policy 
of  which  have  been  criticised  by  eminent  text 
writers  as  an  encroachment  upon  the  legisla- 
tive department,  was  first  applied  in  the  hard 
case  of  agricultural  lands  being  brought  by 
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'■t'lte    -within  a  rfty  or  town  boundary,  and 
•^wde  soliject  to  municixMi  taxation  against  the 
•"111  o*  tite  owners.     And  It  nerer  was  applied 
o  otlKor  sublects  of  taxation  until  the  case  of 
t-o'xis-w'llle  Bridge  Co.  v.  City  of  Louisville,  ffl. 
Ky.   188.  was  before  this  court  in  1883.     But 
Ixi    the  leading  case  of  Cheaney  v.  Hoo- 
9    IB.   Hon.  330,  it  was  held  "that  there 
mTBS-t    xaccesBarily  be  vested  In  the  legislative 
d^pcLz-txnent  a  wide  range  of  discretion,  not 
only    a^    to  the  objects  for  which  a  tax,  gen- 
eral ox-  local,  may  t>e  enforced,  as  to  which  its 
JadsxKteaat   would  seem  to  be  conclusive,  but 
aJso  a«  to  the  particular  subjects  or  species  of 
proi>eK-t7  wlilch  sliall  be  liable  to  taxation,  and 
ms    'to   -tile  extent  of  territory  within  which  a 
local    tatss.  shall  operate."    And  It  was  further 
beld    tlsat  courts  are  authorized  to  interfere  in 
svieti  ^-^■^^«■  only  when  the  burden,  though  call- 
ed 00.   is  palpably  not  a  tax,  but  is,  under  the 
form  of  a  tax,  the  taking  of  private  property 
tor  Titir  of  others,  or  for  the  public,  without 
comxvexBsation.    In  all  such  cases  it  was  held 
tlm.t    exjict  equality  in  the  local  burdens  im- 
posed    shoold   not,   because   unattainable,    be 
made  a.  test  of  the  right  to  extend  the  corporate 
\xMix1dar7  of  a  dty  or  town  so  as  to  bring  in 
persons  and  property  not  hitherto  included, 
but    tbat   If  such  persons  and  their  property 
'bare  nearly  all  advantages  which  actual  citi- 
zens derive  from  its  business,  improvementa 
instftntiona,   and  good  government,  no  Budh 
flagrant  case  Is  presented  aA  authorizes  the 
court  to  declare  the  statute  unconstitutional. 
Vq.  -none  of  such  cases  was  it  held  allowable 
or  proiier  for  the  court  to  Interpose  in  behalf 
of  a    person  who  had  voluntarily  sought  or 
consented   to  an  extension  of  town  or  city 
bonndary  so  as  to  include  him  and  his  land. 
If  the  right  or  propriety  of  this  court  Inter- 
fering to  relieve  the  Henderson  Bridge  Com- 
pany from  municipal  taxation  of  that  part  of 
\\&  bridge  now  in  question  be  tested  by  the 
role  as  heretofore  applied  in  cases  of  agricul- 
tural lands  included  by  extension  of  town  or 
city  boundary,  even  when  done  against  the 
will  of  the  owners,  we  would  not  be  author- 
ized to  do  so;  for  it  is  too  plain  for  discussion 
that  not  only  does  that  bridge  derive  benefit 
and  protection   from   the   municipal   govem- 
imnt,  but  it  has  obtained  and  now  enjoys  i>e- 
coliar  advantages  and   privileges,   by   reason 
of  its  relative  position,  not  possessed  by  others 
vho  share  with  it  the  local  burdens.     But  this 
is  not  the  case  of  a  person  and  iiis  property 
being  Inclnded  by  extension,  against  bis  will, 
of  the  corporate  boundary  of  a  city  or  town. 
On  the  contrary,  the  bridge  company  volun- 
^itiily  located  and  constructed  its  bridge  with- 
in tlie  corporate  botmdary  of  the  city  of  Hen- 
denon,  that  then,  like  the  territorial  limits  of 
tbt  gtate,  extended  to  low-water  mark  on  the 
oortliem  shore.     And  that  the  benefits  and 
advantages  of  such  location  and  exceptional 
IxlTileges  granted  by  the  city  of  Henaerson, 
u  estimated  by  the  bridge  company  itself,  do 
1%  compensate  It  for  the  local  burden  Im- 
puted, li  shown  by  the  contract  with  the  city. 
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though  It  is  now  repudiated.  Applying  the 
Just  and  equitable  rule  of  making  burdens  and 
benefits  of  government  reciprocal,  we  think 
the  whole  bridge  structure  within  corporate 
limits  of  the  dty  of  Henderson  is  liable  for 
mtmldpal  taxes;  for  neither  the  benefits  to 
the  bridge  company  are  lessened,  nor  the  cor- 
responding duty  to  bear  its  full  share  of  the 
burden  is  impaired  or  affected,  by  the  fact 
that  a  portion  of  the  bridge  is  over  water. 
And  as  such  condusion  is  inconsistent  with 
the  ruling  in  Louisville  Bridge  Co.  v.  City  of 
Louisville,  that  case  must  be  now  overruled. 

But  It  is  contended  by  counsel  for  appel- 
lants that  because,  by  what  is  called  the  con- 
tract with  Virginia,  navigation  of  the  river 
Ohio  is  made  free  and  common  to  the  dtizens 
of  the  United  States,  the  legislature  of  this 
state  could  not  authorize  the  bridge  taxed  by 
the  dty  of  Henderson.  That  question  seems 
to  have  been  made  in  the  case  of  Louisville 
Bridge  Co.  v.  City  of  Louisville,*  and  properly 
dedded  contrary  to  the  views  of  counsel. 

It  is  also  contended,  substantially,  that  inas- 
much as  the  Henderson  Bridge  Company  ac- 
cepted Its  charter,  expended  money  in  con- 
structing the  bridge,  and  upon  the  faith  that. 
In  the  sense  of  previous  decisions  of  this  court, 
the  portion  of  the  structure  north  of  low- 
water  mark  on  the  southern  shore  woq^d  not 
be  subject  to  municipal  taxation,  it  has  ac- 
quired a  contract  right  to  exemption  there- 
from. A  simple  and  suffident  answer  to  that 
proposition  is  that  what  is  called  a  contract 
Is  wholly  without  consent  or  consideration,— 
essential  and  vital  elements  of  every  contract 
Wherefore  the  judgment  is  affirmed. 


LOmSVILLB  INS.  CO.  v.  MONARCH  et  al. 

(Court  of  Appeals  of  Kentucky.     June  24, 

1888.) 

HAmm  IssuRAiioB — Actios  ox  Pomct— Eviow'os 
— 8ba WORTHINESS— BDrricissoT  OP  Ckew— Kao- 
lioince  —  Abandonmbnt  — Amount  or  Loss-" 

PlkaUINO— AMSNDSO  ASBWBB— WlTSBSS — COM- 
PETBNOy. 

1.  In  an  action  on  a  poHcgr  of  marine  *''*°Fl 
ance,  testimony  of  one  of  the  plaintiffs  "-^.Jr^ 
statements  by  the  company's  agent  regarai»» 
the  meaning  of  a  clause  in  the  policy  rel*^*^ 
to  the  expense  of  recovering  the  Proper*y_5^. 
immaterial,  and  its  admission  waa  error  wi*" 
out  prejudice.  i-'he 

2.  Testimony    tending    to    show    what     ^^_ 
general  agent  of  the  company  had  said  regf^^^^ 
ing  information  received  from  another  age'*'- 
a£nis8ible.  ^       ._     ^_x\ 

3.  Duplicates  of  the  evidence  taken   •"   ^^^ 
Investigation  made  by  the  hull  inspectors   "^^^^ 
Inadmissible,  plaintifEs  not  being  parties  there  i     . 
nor  present  at  such  investigation.  *    -t-i-k* 

4.  It  was  competent  for  the  captain  o\,,*i«i 
steamer  to  testify  that  the  boat  earned  *_5%?h^ 
cient  number  of  oflBcera  and  men  to  maice     ^ 
trip,  even  though   not  the  number  requireO      ■-» 

^  5^It"1i^ai.  competent  for  the  <»pttV*„^=-fc 
steamboat  to  testify  that  the  boat  might  s^-rifc- 
Sn  obstruction,  an^the  contact  not  be  P^^oo^ 
bie  to  those  on  board,  his  experience  as  «  "t^"-*^ 
Wtman  enabling  him  to  have  knovvleUKC  • 
Buch  matters. 
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6.  The  fact  that  the  steamer  did  not  carry 
«  night  crew  on  a  ran  that  was  to  be  made  whol- 
ly by  daylight  doea  not  tend  to  show  that  the 
steamer  was  unseaworthy. 

7.  In  an  action  on  a  policy  of  marine  in- 
surance on  a  cargo,  where  the  answer  charged 
that  the  boat  was  sunk  because  of  the  willful 
and  fraudnlent  misconduct  of  the  owners,  offi- 
cers, etc.,  of  the  boat,  it  was  proper  to  allow  the 
captain  to  testify  as  to  what  the  boat  was 
worth,  and  that  she  was  not  insured. 

8.  In  an  action  on  a  policy  of  marine  insur- 
ance, where  the  answer  alleged  that  the  offi- 
cers and  crew  were  incompetent, -unskillful,  and 
unfit  for  the  service  in  which  they  were  en- 
4Eaged,  evidence  aa  to  their  competency  and  fit- 
ness and  as  to  their  general  reputation  for  com- 
Itetency  and  skill  was  admissible. 

9.  In  an  action  upon  a  policy  of  marine  In- 
surance for  loss  of  a  cargo  caused  by  the  sinking 
«f  the  boat,  it  appeared  that  the  company  made 
Itr^aration  to  recover  the  property,  but  was 
deterred  by  a  rise  in  the  river,  laating  two 
montlia,  at  the  end  of  which  time  the  company 
decided  not  to  attempt  recovery,  and  notified 
the  insured  that  it  denied  all  liability  under  the 
:poUcy.  The  cargo  was  of  such  character  that 
It  would  be  dAtroyed  by  water.  Held,  that  the 
iinaured  was  justified  in  abandoning  the  prop- 
■erty  then  submerged. 

10.  A  marine  insurance  company  having 
.abandoned  an  attempt  to  recover  the  propnty, 
in  the  b^ef  that  it  was  not  liable  under  the  pol- 
icy, cannot  hold  the  insured  liable  for  any  part 
x>f  the  expense  incurred  in  the  preparation  for 
■the  recovery. 

11.  In  an  action  on  a  policy  of  marine  in- 
:8nrance,  where  a  part  of  the  properly  was  recov- 
>ered,  the  insurer  is  entitled  to  a  reduction  of  tne 
^amount  of  the  insurance  due  upon  total  loss  in 
proportion  to  the  value  of  the  property  recover- 
ed, less  the  coat  of  recovery. 

12.  Where  the  allegation  of  an  amended  an- 
swer offered  at  the  close  of  the  evidence  dis- 
closes no  facts  but  what  could  have  been  known 
before  trial,  and  does  not  conform  to  the  proof, 
it  is  within  the  discretion  of  the  court  to  refuse 
to  allow  the  amended  answer  to  be  filed. 

13.  Under  Civ.  Code,  }  606,  snbd.  4,  provid- 
ing that  no  person  shall  testify  for  himself  in 
chief  in  an  ordinary  action  after  introducing 
«ther  testimony  for  himself  in  chief,  after  a  par- 
ty has  testified  for  himself  in  chief,  the  fact  that 
he  has  introdiiced  other  testimony  did  not  bar 
his  right  to  be  recalled  to  give  additional  testi- 
mony. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  repotted." 

Action  by  K.  Monarch  and  one  Cate,  co- 
partners as  Monarch  &  Cate,  against  the 
liOulsTllle  Insurance  Company,  to  recover  up- 
on a  policy  of  marine  Insurance.  There  was 
Judgment  for  plaintiffs,  and  defendant  ap- 
l)eals.     Modified. 

Bamett,  MUler  &  Bamett,  a  S.  Walker, 
and  Walter  Evans,  for  appellant.  Fairlelgh 
&  Straus,  Ell  H.  Brown,  and  Wilfred  Carrlco, 
for  appellees. 

PAYNTER,  J.  Monarch  &  Cate  owned 
certain  woolen-mill  machinery,  wool,  and 
other  goods,  and  desired  to  transport  It  from 
Kumsey,  Ky.,  on  Green  river,  to  Owensboro, 
«n  the  Ohio  river.  Their  purpose  was  to 
ship  It  by  water,  and  to  do  so  It  would  have 
to  be  placed  upon  a  boat,  carried  down 
Green  river  to  Its  mouth,  thence  up  the  Ohio 
river  to  Owensboro.  On  the  5th  day  of 
^Marcb,  1892,  the  Louisville  Insurance  Com- 


pany Issued  to  them  on  the  property  a  ma- 
rine insurance  policy  to  the  amount  of  $5.- 
000.  The  adventures  and  perils  which  the 
company  agreed  to  bear  and  take  upon  itself 
were  the  "nnaroldable  dangers  of  the  •  •  • 
rivers."  The  property  was  valued  at  $15,- 
000,  and  here  It  may  be  added  that  that 
amount  Is  the  conceded  value  of  It  The 
steamboat  George  Strecker,  under  a  contract 
which  Monarch  &  Cate  made  with  her  own- 
er, Capt  Crammond,  was  to  carry  the  prop- 
erty from  Rumsey  to  Owensboro.  The  poli- 
cy covered  the  property  during  the  voyage. 
The  property  was  received  on  board  of  the 
boat.  On  ttie  morning  of  the  8tli  day  of 
March,  1892,  the  boat  started  <hi  the  voyage, 
and  at  a  point  between  10  and  11  miles  be- 
low Rumsey  she  sank  In  the  middle  of  ihe 
river,  where  the  water  was  40  feet  deep,  en- 
tirely Bubmeislng  her,  except  the  dilnmeys 
and  the  top  of  the  pilot  house.  After  her 
peril  was  discovered  by  the  crew,  atae  sank 
so  rapidly  that  It  was  Impossible  to  get  her 
to  the  shore.  There  Was  a  rise  In  the  river 
Boon  after  she  sank,  and  she  remained  sub- 
merged for  several  months.  This  action  was 
brought  by  Monarch  &  Cate  to  recover  of  the 
company  the  amount  of  the  policy  because 
of  the  alleged  total  loss  of  the  property.  The 
answer  denies  that  there  was  a  total  loss  of 
the  property;  that  the  sinking  of  the  boat  was 
a  peril  against  which  It  Insured;  that  there 
was  an  abandonment  of  the  property  or  any 
part  of  It  The  company  alleged  the  loss 
was  occasioned  by  the  willful,  fraudulent, 
and  gross  misconduct,  negligence,  and  care- 
lessness of  the  owners,  officers,  agents,  serv- 
ants, and  seamen  in  charge  of  the  boa^ 
There  are  other  matters  pleaded  in  the  an- 
swer, which  at  this  point  are  not  necessary 
to  mention.  The  trial  resulted  In  a  Judg- 
ment for  the  plaintiff  for  $5,000. 

Many  errors,  the  appellant  claims,  were 
committed  on  the  trial  of  the  case,  whieb  en- 
titled It  to  a  reversal  and  a  new  trial.  We 
will  consider  some  of  the  questions  thus  rais- 
ed, somewhat  In  the  order  In  which  counsel 
discuss  them  In  their  briefs.  Immediately 
or  soon  after  the  boat  sank,  the  company 
was  notified  of  It  It  sent  Its  agent,  Capt. 
Harpham,  to  the  wreck,  to  see  Its  condition, 
with  the  view  of  recovering  the  property  un- 
der the  "sue  and  labor"  clause  of  the  policy, 
which  fixed  the  proportion  of  expense  that 
should  be  borne  respectively  by  the  insured 
and  company.  It  Is  insisted  that  the  couri 
erred  In  permitting  Cate  to  tell  upon  his  re- 
direct examination  what  Harpham  had  said 
to  him  about  the  wreck  after  he  had  left  it. 
Harpham  was  sent  by  the  company  to  act 
tor  It  In  an  effort  to  recover  the  property. 
Cate's  redirect  examination  related  to  what 
Harpham  said  as  to  the  meaning  of  the  pol- 
icy as  to  the  expense  of  recovering  the  prop- 
erty, and  the  Interest  each  party  would  have 
in  such  as  was  recovered.  While  what 
Harpham  said  as  to  the  meaning  of  the  poli- 
cy was  immaterial,  as  both  parties  conceded 
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titeir  rigtita  were  to  be  determined  by  Its  pro- 
Tlslons,  yet  the  coort  told  the  Jury,  stibst&ii- 
tially,  that  if  plalntlSs  were  entitled  to  re- 
cover at  all,  tbey  were  entitled  to  reoorer  the 
fall  amoont,  ^,000;  and  also  that  the  com- 
pany was  not  entitled  to  be  allowed  the  ex- 
pense It  incnrred  before  It  determined  to  de- 
ny its  liability  for  the  loss  and  abandoned  its 
purpose  to  recover  the  property.  In  view  of 
the  coacluslens  of  the  court,  the  evidence  of 
Cate  la  his  redirect  examination  oonld  not 
have,  and  did  not,  prejudice  the  rights  of  tbe 
company. 

It  is  complained  that  the  court  erred  In  per- 
mitting Menarch  t«  tell,  when  recalled,  what 
Capt.  Harpham  had  said  to  Shallcroea  Shall- 
cross  was  the  agent  of  the  company.  He  was 
in  its  ofBce,  loolsing  after  Its  affairs;  talked 
with  Monarch  about  the  settlement  of  the 
claim;  directed  the  movements  of  Harpham 
in  his  prei>arations  to  recover  the  property; 
ordered  Harpttam  to  discontinue  his  prepara- 
tions to  recover  the  property,  looking  after  the 
payment  of  tbe  expense  Harpham  had  Incur- 
red; he  appeared  in  court,  aiding  In  this  case; 
made  an  affidavit  for  a  contlnaance,  and  veri- 
fied pleadings  therein.  There  is  no  proof  in 
the  record  showing  he  was  an  agent  with  lim- 
ited powers.  Under  these  circumstances  It 
fully  appeared  that  he  was  authorized  to 
speak  for  the  company  in  the  adjustment  of 
the  claim  In  controversy.  If  be  chose  to  tell 
Monarch,  in  a  conversation  about  the  settle- 
ment of  the  dalm,  that  he  bad  certain  infor- 
mation from  another  agent  of  the  company,  it 
was  not  error  to  permit  Monarch  to  prove  the 
entire  conversation  which  they  had.  Besides, 
if  Shallcross  was  the  agent  of  the  company 
without  limited  powers,  as  he  appears  to  have 
been,  then  this  testimony  was  competent,  as 
tending  to  prove  that  Harpham  was  author- 
ized by  the  company  to  adjust  the  loss  with 
Cate.  There  was  an  investigation  made  in 
the  office  of  hull  inspectors  at  Evansville,  Ind., 
as  to  the  facts  attending  the  disaster.  Tlie 
testimony  of  certain  witnesses  was  taken,  and 
reduced  to  writing.  The  defendant  offered  as 
evidence  the  so-called  duplicates  of  this  evi- 
dence. Monarch  and  Cate  were  no  parties  to 
that  proceeding,  and  were  not  even  present 
when  It  took  place.  A  mere  statement  of  the 
facts  shows  that  tbe  court  did  not  err  in  re- 
fusing to  admit  them  as  evidence.  Capt 
Crammond  testified  that  the  boat  had  a  suffi- 
cient nnmber  of  officers  and  men  to  make  the 
trip.  It  was  proper  to  admit  this,  because  it 
appears  that  the  boat  was  to  make  tbe  trip  in 
daylight,  and  that,  therefore,  an  additional 
crew  was  not  needed.  This  testimony  would 
tend  to  rebut  any  presumption  that  might  be 
Indulged  that  the  boat  was  unseaworfby,  be- 
cause the  crew  was  not  equal  to  tbe  number 
required  by  the  certificate  of  Inspection  and 
license..  It  could  not  be  said  that  the  com- 
pany could  defeat  a  recovery  when  there  was 
a  sufficient  crew  on  the  boat  to  properly  ban- 
die  her,  although  not  the  number  designated 
In  tbe  Ucense;  especially  when  there  Is  no  evi- 


dence even  tending  to  prove  that  tlie  itnklns 
of  the  boat  resulted  from  an  insufficient  crew. 
It  was  likewise  proper  to  allow  Crammond  t» 
testify  that  the  boat  might  strike  an  obstruc- 
tion, and  the  contact  not  be  perceivable  to 
those  on  board.  His  experience  as  steamboat 
man  enabled  him  to  have  a  knowledge  of  sucb 
matters.  This  testimony  was  relevant  be- 
cause the  effort  was  being  made  by  the  com- 
pany to  show  or  to  create  a  presumption  that 
die  was  unseaworthy  because  of  the  defective- 
condition  of  the  hull.  Tbe  answer  charges- 
that  the  boat  was  sunk  because  of  the  willful 
and  fraudulent  misconduct  of  the  owners  and 
officers,  etc.,  of  the  boat.  Crammond  was  al- 
lowed to  testify  that  the  boat  was  not  insured^ 
and  that  she  was  worth  $5,000.  This  evi- 
dence was  properly  admitted  to  show  the  own- 
ers and  officers  could  have  no  desire  or  motive 
to  destroy  the  boat.  If  this  evldoice  was  not 
relevant,  it  was  not  misleading  to  tbe  Jury, 
and  we  cannot,  from  any  point  of  view  see 
how  it  was  prejudicial  to  the  rights  of  th» 
company.  Te8tlm(»y  may  be  entirely  irrele- 
vant, and  yet  not  prejudicial  to  tbe  rights  of 
the  party  objecting  thereto. . 

It  is  Insisted  that  the  court  erred  In  permit- 
ting the  plaintiff  James  Cate  to  be  recalled,, 
and  to  testify  for  hlmsdf  In  cliief ,  after  hav- 
ing introduced  tbe  other  testimony  for  himself 
in  chief.  Subd.  4,  |  606,  Civ.  Code,  provide* 
that  "no  person  shall  testify  for  himself  in 
chief  in  an  ordinary  action,  after  introducing 
other  testimony  for  himself  in  chief."  Tlils 
court,  in  several  cases,  has  held  that,  when  a 
party  has  Introduced  other  testimony  for  him- 
self in  chief,  he  should  not  be  permitted  to  tes- 
tify for  himself  in  diief.  We  adhere  to  tiiat 
rule.  The  question  presented  in  those  cases 
are  not  Involved  here.  Cate  bad  testified  for 
bimself  In  chief,  before  he  Introduced  other 
testimony  for  bimself  in  chief.  After  suchi 
testimony  had  been  introduced,  be  was  recall- 
ed as  a  witness  to  prove  facts  which,  if  com- 
petent, could  have  been  testified  to  by  him  in 
chief.  After  a  party  has  testified  for  himsdf 
in  chief,  the  fact  that  be  may  have  introdnced 
other  testimony  in  chief  does  not  bar  his  right 
to  be  recalled  to  testify  to  such  facts  as  are- 
pertinent  to  the  issues.  His  right  to  do  so  is  In 
the  sound  discretion  of  the  court  It  is  wltb>- 
In  the  control  of  tbe  court,  as  It  is  as  to  the 
testimony  of  any  other  witness  who  may  have 
testified,  except.  If  it  was  manifest  the  party 
had  purposely  withheld  certain  testimony 
while  he  was  testifying  for  bimself  in  chief, 
with  a  view  of  being  recalled,  after  be  had 
introduced  other  testimony  In  chief,  to  give 
additional  testimony  in  chief,  the  court  would 
not  abuse  its  discretion  in  refusing  to  allow 
his  to  80  testify.  In  this  case  no  facts  appear 
which  indicate  that  there  was  any  abuse  at 
the  court's  discretion. 

It  was  charged  in  the  answer  that  the 
captain  and  crew  of  the  steamboat  were 
Incompetent,  unskillful,  and  unfit  for  tbe 
service  in  which  they  were  engaged.  It  waa 
sought  to  show  tbe  boat  was  unseaworthy 
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by  reason  tbeieof.  Tbe  eridence  as  to  their 
competency  and  fitness  for  the  aervice  In 
which  they  were  engaged  when  the  boat 
sank,  and  their  general  reputations  as  to 
such  competency  and  fitness,  was  admissi- 
ble. It  was  directly  on  the  issue  raised  by 
the  answer.  It  showed  they  were  skillful 
In  the  service  in  which  they  were  engaged, 
and,  besides,  that  their  general  reputations 
were  such  that  the  owners  of  the  boat  were 
Justified  in  engaging  them  In  their  respective 
capacities  for  the  voyage  In  question. 

The  allegations  contained  In  the  amended 
answer  which  were  offered  at  the  close  of  the 
testimony  as  stated  therein  to  conform  to 
the  proof  may  be  summarized  as  follows: 
That  more  than  one-half  of  the  machinery 
and  goods  insured  were  received,  and  after- 
wards sold  to  tbe  Owensboro  Woolen  Mills 
Company  for  a  certain  amount  of  the  capital 
stock  of  that  company;  that  the  goods  and 
machinery  were  not  properly  or  carefully 
stored  or  loaded  upon  It;  that  the  crew  on 
the  boat  was  not  tbe  nnmber  required  by 
the  United  States  laws,  and  that  they  were 
necessary  for  the  proper  and  safe  running 
and  management  of  the  boat;  that  the  de- 
fendant did  not  learn  these  facts  until  dur- 
ing the  trial.  In  the  first  place,  there  is  no 
reason  why  the  defendant  may  not  have 
know  all  the  facts  alleged,  if  true,  by  the 
exercise  of  ordinary  diligence.  In  the  sec- 
ond place,  they  do  not  conform  to  the  proof. 
The  testimony  of  the  parties  connected  with 
the  loading  of  the  boat  was  that  it  was 
properly  and  carefully  loaded,  that  the  car- 
rying capacity  of  the  boat  was  over  160 
tons,  and  the  highest  estimate  as  to  the 
weight  of  tbe  cargo  was  something  over  80 
tons.  This  testimony  is  not  contradicted; 
besides,  it  is  not  alleged  in  the  amendments 
offered  that  the  disaster  resulted  from  the 
fact  that  the  boat  was  not  carefully  and 
properly  laden.  In  view  of  the  fact  that  the 
proof  in  the  record  was  insufficient  to  show 
that  the  boat  was  not  carefully  or  properly 
laden,  etc.,  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  allow  the  amended 
answer  to  be  filed  on  account  of  the  allega- 
tions as  to  ladening  of  the  boat  The  proof 
showed,  and  was  uncontradicted,  that  the 
crew  in  charge  of  the  boat  was  sufficient  for 
tbe  voyage,  as  it  was  to  be  made  in  day- 
light; besides,  there  was  not  the  slightest 
evidence  tending  to  show  that  the  boat  sank 
because  of  the  Insufficiency  of  tbe  crew.  The 
court  did  not  err  in  overmllng  the  motion 
to  file  the  amended  answer.  It  was  held  In 
the  case  of  Leaman  v.  Insurance  Ck>.,  21 
Fed.  781,  that  the  omission  of  a  starboard 
rudder  at  the  port  of  aeparture  or  anywhere 
along  the  line  cannot  t>e  said  to  be  a  lack  of 
seaworthiness,  when  its  absence  did  not  ma- 
terially atTect  the  steerage  power  of  the  res- 
sel,  or  prevent  the  pilot  from  maintaining 
good  control  over  its  motion.  Why  should 
a  recovery  be  defeated  because  the  vessel 
did  not  have  a  night  crew  In  a  daylight  run? 


Their  aLsence  did  not  affect  in  any  degree 
the  control  of  the  movements  of  tbe  boat. 
There  was  no  express  warrant  that  there 
should  be  a  given  number  of  officers  and  sea- 
men in  charge  of  the  boat.  The  implied 
warranty  of  the  Insured  was  tliat  a  suffi- 
cient number  of  cheers  and  men  should  be 
in  charge  of  the  boat  during  the  voyage,  and 
that  they  should  be  reasonably  skillful  for 
the  service.  There  is  an  obligation  resting 
in  the  law  on  tbe  Insured  to  see  that  the 
vessel  is  seaworthy,  whether  provided  in  the 
contract  or  not.  The  Insured  warrants  the 
vessel  to  be  seaworthy  when  she  leaves  the 
port  of  departure.  The  mere  negligence  of 
the  owners  of  the  vessel  or  the  officers  in 
charge  of  It  is  no  defense  to  the  policy.  In- 
surance Go.  V.  Adams,  123  U.  S.  67,  8  Sup. 
Ct.  68.  It  was  said  in  Waters  v.  Insurance 
Oo.,  11  Pet  213:  "That  in  marine  poUcies, 
whether  containing  the  risk  of  barratry  or 
not,  a  loss,  when  the  proximate  cause  was  a 
peril  insured  against,  is  within  the  protec- 
tion of  the  policy,  notwithstanding  it  might 
have  been  occasioned  remotely  by  the  negli- 
gence of  the  master  and  mariners."  To  the 
same  effect  are  Insurance  Co.  v.  Sherwood, 
14  How.  362;  Phoenix  Ins.  Co.  ▼.  Erie . 
Transp.  Co.,  117  U.  S.  312,  6  Sup.  Ct  TCO, 
U76.  The  court  held  (123  U.  S.  73,  8  Sup. 
Ct.  GS)  that  the  only  misconduct  of  the  mas- 
ter and  officers  which  would  defeat  a  re- 
covery on  the  policy  was  fraud  or  design. 
When  the  policy  Insures  against  the  perils 
of  the  river,  the  mere  neglect  of  those  in 
charge  of  the  vessel  does  not  free  the  in- 
surer of  liability,  although  the  policy  Insures 
against  the  unavoidable  danger  of  the  river, 
as  such  a  provision  relates  to  the  peril  em- 
braced by  the  pclicy,  and  not  to  the  skill  or 
care  to  be  exercised  by  those  in  charge  of 
the  boat  Pence  Case.  93  Ky.  96,  19  S.  W. 
10.  In  Levi  v.  Association,  2  Woods,  66, 
Fed.  Cas.  No.  8,290,  it  appeared  that  the  cus- 
tom of  the  river  was  that  the  ascending 
boats  should  run  under  the  points  near  the 
shore,  and  the  descending  boate  followed  the 
main  chaimel.  The  failure  of  the  pilot  to 
observe  this  rule  resulted  in  the  collision. 
The  court  held  it  was  negligence,  careless- 
ness, and  unsklllfulnesa,  but  It  was  not  will- 
ful misconduct  There  was  an  entire  fail- 
ure of  proof  In  this  case  to  show  such  mis- 
conduct on  the  part  of  the  officers  in  diarge 
of  the  boat  as  indicated  that  she  was  sunk 
by  their  fraudulent  or  wilUul  misconduct  Un- 
der the  instrvctions  of  the  court,  before  the 
jury  was  authorized  to  find  for  the  plain- 
tiff, they  had  to  believe  from  the  evidence 
that  at  the  time  the  George  Strecker  departed 
on  the  voyage  she  was  in  a  reasonably  good 
condition  for  the  voyage,  and  reasonably  suf- 
ficient to  withstend  the  ordinary  perils  of 
the  voyage;  that  she  was  tight  and  staunch 
In  hull;  that  she  was  provided  with  a  com- 
petent master  and  sufficient  number  of  com- 
petent officers  and  crew,  and  that  they  were 
competent  and  fit  for  the  voyage.     In  view 
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of  tbe  pleadings  and  the  evidence,  we  are  of 
the  opinion  thai  the  court's  Instructions  were 
sufBdent  in  submitting  the  question  of  sea- 
worthiness of  the  boat  to  the  Jury.  The 
plaintlflts  sought  to  recover  as  for  a  total 
loss.  While  the  company  denies  liability,  it 
insists  that  there  was  only  a  partial  loss, 
and,  if  liable,  then  only  for  the  partial  loss. 
Tbe  vessel  lay  submerged  for  many  months. 
After  the  disaster,  ttie  Insurance  company 
determined  to  try  to  recover  the  cargo.  It 
procured  a  diver,  a  boat,  and  necessary  ap- 
pliances for  the  purpose,  and  after  getting 
them  at  the  scene  of  the  wrcdt  tbe  river 
had  risen,  and  continued  in  this  condition 
for  two  months.  Alx>ut  the  time  it  was  at 
such  stage  of  -  water  tliat  the  work  of  re- 
covering the  property  could  be  undertaken, 
it  abandoned  the  project,  and  notified  the  in- 
sured tliat  it  was  not  liable  in  the  policy. 
The  plaintiffs  soon  thereafter  notified  the 
company  that  they  abandoned  the  property, 
and  for  it  to  take  charge.  The  cargo  was  of 
a  character  to  be  destroyed  by  the  action  of 
the  water  upon  it.  Its  situation  was  such 
tliat  there  was  no  reasonable  probability 
that  it  could  be  recovered  after  the  company 
withdrew  the  men  and  means  provided  for 
the  purpose  The  situation,  in  our  opinion, 
was  such  that  Justified  the  insured  in  aban- 
doning the  property  then  submerged.  In  de- 
termining the  question  of  abandonment  of 
property  it  is  proper  to  take  imder  consid- 
eration where  the  vessel  lay,  and  all  other 
attendant  drcomstances.  123  U.  S.  75,  8  Sup. 
Ot  68.  The  emergency  of  the  peril  and  ap- 
parent extent  of  expenditures  required  to  de- 
liver the  property  from  it  will  Justify  an 
abandonment  Bradlie  v.  Insurance  Co.,  12 
Pet.  398.  The  right  of  abandonment  does 
not  depend  upon  the  certainty,  but  on  the 
high  probability,  of  total  loss.  The  insured 
is  not  to  act  upon  certainties,  but  upon  prob- 
abilities. If  the  facts  present  a  case  of  ex- 
treme hazard,  and  of  probable  expense  ex- 
ceeding half  the  value  of  the  property,  the 
insured  may  abandon,  though  it  should  hap- 
pen that  it  was  afterwards  recovered  at  less 
expense.  8  Kent,  Comm.  S21.  We  are  of 
tbe  opinion  that  tbe  insured  would  have  been 
Justified  in  an  abandonment  of  all  the  ma- 
chinery, household  goods,  and  wool  not  then 
recovered  at  tbe  time  tlie  company  aban- 
doned its  purpose  to  recover  the  property, 
and  at  the  time  It  notified  the  company  of 
its  purpose  of  abandonment.  Tbe  difficulty 
which  we  see  lii  holding  it  was  a  total  or  a 
constructive  total  loss  is  the  fact  that  at  the 
time  of  the  disaster  1,089%  pounds  of  wool, 
worth  $200,  was  recovered,  which  the  insured 
received,  and  aK>roprlated  to  their  own  use; 
and  also  afterwards  received  some  of  the 
machinery  tbe  value  of  which,  owing  to  its 
damaged  condition,  was  slightly  tbe  advance 
of  old  Iron,  but  it  was  appropriated  by  the 
insured.  In  view  of  these  facts,  we  are  of 
the  opinion  that  there  was  only  a  partial 
laea.    As  held  in  the  Pence  Case,  although 


the  action  was  for  a  total  loss,  there  could 
be  a  recovery  for  a  partial  one.  The  cargo 
is  admitted  to  have  been  of  the  value  of 
$1S,000.  The  policy  was  tor  $3,000.  Uad 
there  been  a  total  loss,  then  the  company 
would  have  been  liable  for  one-third  of  the 
value  of  the  cargo,  which  is  $5,000,  the  exact 
amount  of  the  policy.  Kor  a  partial  loss  the 
company  is  liable  in  same  proportion,  for  the 
polic;  provides:  "And  in  all  other  cases  tbe 
said  insurance  company  shall  be  chargeable 
with  its  proportion  ot  the  loss  according  as 
the  sum  herein  insured  bears  to  the  whole 
sum  at  risk."  So  the  court  erred  in  telling 
tbe  Jury,  if  the  company  was  found  to  be 
liable  under  tbe  policy,  they  should  find  the 
full  amount  of  It  The  petition  alleged  a  to- 
tal loss.  The  answer  denied  there  was  a  to- 
tal loss.  The  reply  admitted  there  was  re- 
covered property  of  the  value  of  $800  at  an 
expense  of  something  over  $600.  The  re- 
joinder says  that  the  property  recovered  was 
of  a  greater  value  than  stated.  There  was 
an  issue  formed  upon  this  question.  But 
one  witness  testified  as  to  the  value  of  the 
property,  and  tliat  was  Cate,  one  of  the  in- 
sured. He  testified  that  the  value  of  the 
property  in  the  damaged  condition  in  which 
it  was  received  was  $800,  and  this  Includes 
the  1,080%  pounds  of  wool.  He  testified  that 
the  necessary  expense  In  recovering  it  was 
$631.00.  An  account  of  this  expenditure  was 
presented.  The  charges  for  fee  bills  paid 
Miles,  Walker  &  Carrico,  amounting  to  $33.- 
50,  are  not  allowable  for  expenses  of  recover- 
ing the  property.  This  would  leave  $597.58 
as  the  amotmt  of  expenses  incurred  by  tbe 
Insured  in  recovering  property,  and  under 
the  policy  the  acts  of  insurer  or  Insured  in 
recovering  the  property  are  to  be  "considered 
as  done  for  the  benefit  of  all  concerned." 
The  etTect  of  recovering  any  jjart  of  the  prop- 
erty benefits  the  insurer,  inasmuch.  In  this 
case,  as  he  is  entitled  to  credit  for  one-tblrd 
of  its  value,  less  the  expense  of  recovering 
it  Tbe  value  of  the  property  recovered  l)e- 
ing  $800,  less  $597.59,  the  expense  of  recov- 
ering It,  which  makes  the  amount  of  proper- 
ty to  be  credited  on  amount  at  risk  $202.41, 
which  makes  the  total  loss  $14,797.59,  for 
one-third  of  which,  $4,932.53,  the  Insurer  is 
liable.  Instead  of  $5,000,  as  determined  by 
the  court  below,  being  $67.47  less  than  the 
verdict  and  Judgment.  The  question  of  the 
liability  of  the  company  on  the  policy  was 
fully  tried,  and  the  verdict  of  the  Jury  and 
tbe  Judgment  of  tbe  court  were  to  tbe  effect 
that  It  was  liable.  There  was  a  total  loss, 
except  the  value  ot  the  property  recovered. 
There  was  an  issue  on  this  question,  upon 
which  the  company  could  have  introduced 
evidence.  It  tailed  to  do  so.  It  had  Its  day 
In  court  on  the  issue.  Tbe  plalntifT  alone 
introduced  evidence  as  to  the  property  re- 
covered and  Its  value.  There  is  no  confilct  in 
tl>e  evidence  on  the  issue.  The  Jury  could 
not,  under  tbe  proof,  have  found  tbe  facts 
as  to  tbe  property  recovered,  or  its  value. 
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other  than  as  ore  hare  fixed.  As  the  com- 
oaii7  has  had  the  Jury  to  pass  upon  the  qnes- 
thm  of  its  UablUt7  on  the  policy,  and  had  its 
opportunity  to  contradict  the  evidence  as  to 
the  property  recovered  and  its  value,  we  do 
not  think  the  case  should  be  reversed,  with 
directions  to  grant  a  new  trial.  The  com- 
pany incurred  something  over  $1,000  In  pre- 
paring to  recover  the  prt^ierty,— getting  div- 
er, boat,  and  necessary  appliances,  etc.  This 
was  done  soon  after  the  disaster.  The  river 
did  not  get  in  a  condition -for  the  work  for 
about  two  months  thereafter.  Then,  witn- 
out  consent  of  the  Insured,  the  purpose  to 
recover  the  cargo  was  abandoned,  and  the 
boat  and  appliances,  etc.,  which  were  to  be 
used  for  the  purpose  were  taken  away.  The 
company  did  not  abandon  the  eftort  to  re- 
cover the  property  because  It  could  not  be 
recovered,  or  because  the  expense  of  recover- 
ing it  would  exceed  its  value,  but  because 
it  reached  the  conclusion  that  it  was  not 
liable  under  the  policy.  The  insured  re- 
ceived no  benefit  whatever  from  the  expense 
Incurred  by  the  compojiy,  nor  did  the  com- 
pany encounter  any  obstacle  which  rendered 
it  impossible  to  prosecute  Its  eftort  to  re- 
cover the  property.  The  etToit  is  to  make 
the  insured  pay  something  over  $600,  be- 
cause the  company  reached  the  conclusion 
that  it  was  not  liable  on  the  policy.  The 
policy  does  not  authorize  the  company  to 
Incur  expense  for  which  the  Insured  is  lia- 
ble in  a  preparation  to  recover  the  property, 
unless  it  was  developed  that  after  such  prep- 
aration It  could  not  be  recovered,  or  that 
the  expense  of  recovering  It  would  be  so  great 
that  it  would  not  be  profitable  to  engage  In 
the  e&ort,  or  that  some  unforeseen  casualty 
occurred  which  prevented  It.  When  the 
company  abandoned  the  purirase  to  recover 
the  property,  it  risked  its  right  to  recover 
any  part  of  the  expenses  of  the  insured  on  Its 
ability  to  defeat  a  recovery  on  the  policy; 
wherefore  the  Judgment  is  reversed,  with  di- 
rections that  the  court  set  aside  the  Judg- 
ment for  $5,000,  and  enter  one  against  the 
defendant  for  $4,932.63. 


ADAMS'  ADM'R  v.  REBD. 

(Court  of  Appeals  of  Kentucky.     June  24, 

1896.) 

ISSCRABLE  ISTBBBST. 

Where  a  widow,  with  two  unmarried 
children,  and  her  <on-in-Iaw,  live  together  as 
one  family,  both  before  and  after  the  death  of 
his  wife,  pursuant  to  a  temporary  and  indefinite 
arrangement  between  him  and  his  mother-in- 
law,  and  he  pays  no  more  than  a  reasonable 
price  for  his  board,  the  mother-in-law  iias  no  in- 
surable interest  in  his  life. 

Appeal  from  circuit  court,  Simpson  comity. 

"Not  to  be  officially  reported." 

Action  by  India  Reed  against  the  Mutual 
Benefit  Life  Insurance  Company  of  Newartc, 
N.  J.,  and  David  C.  Adams'  administrator  on 
a  life  insurance  policy  issued  by  such  com- 
pany on  the  life  of  David  C.  Adams,  payable 


to  his  wife,  and  after  the  death  of  his  wife 
assigned  to  plaintifF.  The  defendant  compa- 
ny answered,  admitting  its  liability,  and 
paid  the  money  to  a  receiver  under  orders  of 
the  court  From  a  Judgment  for  plaintifl,  the 
administrator  appeals.    Reversed. 

G.  H.  Galloway,  C.  W.  MiUlken,  White- 
sides  &  Moore,  and  Edward  W.  Hine,  for  ap- 
pellant. Thomas  H.  Hines,  Geo.  C.  Harris, 
and  Goodnight  &  Roarit,  for  appellee. 

HAZELRIGQ,  J.  In  1884,  David  O.  Ad- 
ams married  the  daughter  of  the  appellee, 
Mrs.  Reed,  and  shortly  thereafter  Insured  his 
life  in  the  Mutual  Benefit  life  Insurance 
Company  of  Newark,  N.  J.,  in  the  sum  of  $1,- 
SOO.  The  policy  was  payable  to  his  wife  if 
living  at  his  death,  and.  If  she  was  dead, 
then  to  the  children  bom  of  their  marriage, 
and,  if  none,  then  to  the  executor,  adminis- 
trator, or  assigns  of  the  insured.  In  April, 
1887,  the  wife  died,  childless.  In  Septem- 
ber of  that  year  the  premium  was  in  arrears, 
and  the  policy  was  about  to  become  worth- 
less. The  Insured,  tlien,  with  the  consent 
of  the  company,  assigned  the  policy  to  the 
appellee,  who  paid  the  premium  and  the  re- 
examination fee,  and  who  continued  to  pay 
the  annual  premium  until  in  1883,  when  the 
Insured  died.  His  brother,  the  appellant, 
qualified  as  administrator,  and  set  up  a  claim 
to  the  Insurance.  The  appellee  tharenpoo 
brought  this  suit  against  the  company  for 
the  sum  due  on  the  policy,  making  the  ad- 
ministrator a  party.  The  company  answer^ 
ed,  admitting  the  liability,  and  under  subse- 
quent orders  of  the  court  paid  the  money  to 
the  receiver.  The  sole  question  raised  by 
the  pleadings  of  the  appellee  and  the  appel- 
lant administrator  is  whether,  at  the  time  of 
the  assignment  of  the  policy,  the  mother-in- 
law  had  an  insurable  Interest  In  the  life  of  h» 
son-in-law.  If  she  had  not,  tlw  fund,  less  the 
amounts  due  appellee  for  premiums  and  in- 
terest paid  by  her,  belong  to  the  administra- 
tor for  the  payment  of  the  debts  of  the  In- 
sured, who  died  insolvent  The  facts  relied 
on  to  show  the  existence  of  such  an  intereat 
are  thus  set  up  in  the  appellee's  petition: 
That  the  original  beneficiary,  the  wife  of  the 
insured,  was  the  daughter  of  the  appellee; 
that  after  her  death  the  insured  continued 
to  reside  and  live  with  the  plaintiff,  and,  as 
he  had  done  before  his  wife's  death,  he  con- 
tinued to  assist  the  plaintiff  and  her  unmar- 
ried daughter  to  keep  house,  and  to  provide 
something  for  the  family  to  eat,  all  living 
together  as  one  family,  each  contributing  to 
assist  and  help  the  other;  that  she  relied 
upon  his  assistance,  and  he  rendered  It  as 
much  as  he  had  done  before  his  wife's  death; 
that  his  relation  to  her  was  that  of  a  kind 
son  to  his  mother;  that,  tiaving  no  hu8t>and, 
she  was  dependent  on  her  son-in-law,  and 
looked  to  him  to  help  her  in  the  discharge  of 
her  household  duties,  and  to  help  provide  for 
the  wants  of  the  family,  consisting  of  heiwlf. 
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tbe  Insured,  an  unmarrted  daughter  of  some 
19  years  of  age,  and  a  son  of  15  yeara;  that 
when  the  policy  was  about  to  lapse  she  re- 
quested the  insured  to  have  his  mother  or 
his  brothers  carry  it  or  help  carry  It,  and  they 
declined;  that  at  the  time  of  the  assignment, 
and  for  a  considerable  time  thereafter,  the 
insured  continued  to  live  with  her  as  Indi- 
cated, and  to  render  the  assistance  named. 
In  her  amended  petition  she  avers  that  at  the 
time  of  her  daughter's  death,  in  April,  1887, 
she,  with  her  family,  was  liring  with  and  at 
the  house  of  her  son-in-law,  and  that  for 
himself  and  wife  he  had  agreed  to  furnish 
and  was  furnishing  one-half  of  all  the  meat, 
flour,  meal,  sugar,  coffee,  lard,  in  fact  all  the 
groceries  for  the  entire  family,  and  after  his 
wife's  death  be  agreed  to  continue  to  fur- 
nish one-half  of  said  groceries  and  the  plain- 
tiff agreed  to  furnish  the  other  half,  and  they 
lived  as  one  family  together,  he  furnishing 
one-half  and  plaintiff  the  other  half,  under 
an  arrangement,  for  an  Indefinite  length  of 
tim^  and  that  this  agreement,  contract,  and 
relation  existed  at  the  time  of  the  assign- 
ment of  the  policy  to  her;  that  she  owned  a 
small  farm,  some  five  miles  in  the  country,  and 
her  son-in-law  helped  her  to  look  after  that, 
and  after  its  renting  and  the  collection  of  its 
rents;  that  she  was  dependent  on  him  as  a 
protector  of  herself  and  family;  that  she  was 
frail,  had  but  one  son,  and  the  insured,  as 
a  dutiful  and  kind  son,  did  many  acts  of  kind- 
ness towards  her;  that,  not  knowing  wheth- 
er it  would  be  the  pleasure  of  the  company 
to  have  her  take  the  policy,  she  acquainted 
it  with  all  the  facts  before  the  assignment 
was  made,  and  it  agreed  to  pay  her  the  in- 
surance upon  the  death  of  the  insured;  that 
she  paid  the  premiums  annually  in  good 
taMh,  and  not  in  speculation.  These  aver- 
ments were  denied  by  the  administrator,  but 
the  facts  as  alleged  were  established  by  the 
proof,  and  it  further  appears  from  the  tes- 
timony that  prior  to  the  death  of  the  wife 
of  the  Insured  he  boogbt  a  house  In  Franklin, 
and  then  it  was  that  the  appellee  came  to  live 
with  him  on  the  terms  indicated  above,  and 
that  after  the  wife's  death  the  same  arrange- 
ment was  continued  until  the  Insured  sold 
his  house,  and  rented  one,  where  the  plan  of 
living  was  kept  up.  After  this  the  appellee 
bought  a  house,  and  they  all  moved  into  that, 
and  continued  the  same  plan;  no  rent  being 
charged  the  appellee  by  the  Insured  when 
she  lived  in  bis  house,  and  none  charged  the 
insured  when  he  lived  with  her.  It  further 
appears  that  there  was  no  specified  time  for 
the  continuance  of  this  partnership  as  it  is 
called  by  counsel  for  the  appellee,  but  it  was 
Indefinite,  and  it  was  in  fact  terminated  in 
1888  or  1889  by  the  insured  leaving  the  ap- 
pellee's house  because  of  the  fact  that  the 
nnmarried  daughter  was  about  to  marry, 
and  there  was  no  longer  any  room  for  him. 
He  himself  married  again  shortly  after  this. 
It  appears  also  that  during  the  time  the 
api>ellee  and  the  Insured  lived  together  the 


appellee  took  in  a  few  boarders,  and  tti» 
"board  money"  was  divided  equally  lietweett 
th^n. 

On  the  question  of  what  Is  an  Insurable  In- 
terest the  text  writers  as  well  as  tbe  court* 
seem  to  confess  an  inability  to  suggest  an  en- 
tirely satisfactory  answer.  At  least  they  say 
no  accurate  definition  has  yet  been  given. 
When  we  look  to  the  cases,  we  find  that  be- 
tween husband  and  wife  and  parent  ami 
child  such  an  interest  has  universally  been 
held  to  exist  And  when  a  sister  was  poor, 
and  altogether  dependent  on  a  rich  brother, 
who  supplied  her,  it  was  held  she  had  an  In- 
Rurable  Interest  in  his  life.  On  the  other 
hand.  It  has  been  held  that  a  stepson  has  no 
insurable  interest  in  the  life  of  bis  stepfather 
(Aid  Soc.  V.  McDonald  [E>a.  Sup.]  15  Ati.  439), 
or  a  son-in-law  in  the  life  of  his  mother-in- 
law  (Rombach  v.  Insurance  Co.,  48  Am.  Rep. 
239),  or  an  uncle  in  the  life  of  his  nephew 
(8tnglet4m  ▼.  Insurance  Co.,  66  Mo.  63).  Id 
Price  V.  Supreme  Lodge,  68  Tex.  362,  4  S. 
W.  633,  It  was  held  that  the  assignee  of  a 
policy  had  no  Insurable  Interest  in  the  life  of 
the  insured,  who  was  his  cousin,  and  with 
whom  he  lived,  and  upon  whom  he  was  de- 
pendent for  employment  and  support  Here 
it  Is  not  serionsly  insisted  that  because  the 
relation  of  mother-ln-iaw  and  son-in-law  ex- 
isted, the  one  had  an  insurable  Interest  in 
the  life  of  the  other,  but  it  Is  said  that  rela- 
tion, coupled  with  other  relations,  as  shown 
In  the  pleadings  and  proof,  created  such  an 
Interest  We  have  not  been  able  to  reach 
such  a  conclusion.  A  contract  of  life  insur- 
ance la  one  of  indemnity.  Whatever  differ- 
ence may  exist  in  tbe  numerous  cases  on  the' 
general  subject,  it  is  well  settled  that  the 
beneficiary  must  sustatai  towards  the  imrared 
snch  a  relation  as  will  Justify  a  reasonable 
expectation  of  advantage  or  benefit  from  the 
continuance  of  his  life,  and  hence  of  a  corre- 
sponding loss  in  case  of  his  death.  It  is 
this  loss  against  which  indemnity  may  be 
lawfully  provided.  Even  In  cases  where  the 
ties  of  marriage  and  blood  have  been  held  to 
create  such  an  interest,  the  courts  have  trac- 
ed the  foundation  of  the  right  to  the  pre- 
vious loss  the  beneficiary  might  reasonably 
be  expected  to  sustain  in  case  of  the  death 
of  the  Insured.  Certain  it  is  that  when  such 
domestic  relations  do  not  exist  no  right  of 
indemnity  can  be  had  by  one  person  against 
loss  caused  by  the  death  of  another,  unless 
founded  on  a  pecuniary  interest  growing  out 
of  the  relation  of  creditor,  suretj',  or  the  like. 
In  Basye  v.  Adams,  81  Ky.  375,  this  court 
quotes  with  approval  the  definition  of  an  in- 
surable interest  as  given  by  the  supreme 
court  of  the  United  States  in  the  case  of 
Wamock  v.  Davis,  104  U.  S.  775.  It  is  there 
said:  "It  is  not  easy  to  define  with  precision 
what  will  in  all  caaes  constitute  an  insurable 
interest  so  as  to  take  a  contract  out  of  the 
class  of  wager  policies.  It  may  be  stated 
generally,  however,  to  be  such  an  interest 
arising  from  the  relations  of  the  party  ob- 
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talnlng  the  Insnrance  either  as  creditor  of  or 
anrety  for  the  assured,  or  from  ties  of  blood 
or  marriage  to  him,  as  will  Justify  a  rea- 
sonable expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life."  Mr.  May, 
In  his  work  on  Insurance,  says:  "To  have 
an  Insurable  Interest  in  the  life  of  another, 
one  must  be  a  creditor  or  surety,  or  be  so  re- 
lated by  ties  of  blood  or  marriage  as  to  hare 
reasonable  anticipation  of  advantage  from 
his  life.  Whenever  there  is  such  a  relation- 
ship that  the  Insurer  has  a  legal  claim  on  the 
Insured  for  services  or  support,  or  when, 
from  the  personal  relations  between  them, 
the  former  has  a  reasonable  right  to  expect 
some  pecuniary  advantage  fro^  the  continu- 
ance of  the  life  of  the  other,  or  to  fear  loss 
from  his  death,  an  insurable  Interest  exists." 
Under  this  rule  it  would  seem  that  a  part- 
ner having  a  legal  claim  on  his  co-partner 
for  services,  skill,  etc.,  In  carrying  out  the 
partnership  enterprise,  may  have  an  Insur- 
able Interest  In  his  life.  Valton  v.  Assur- 
ance Co.,  20  N.  Y.  32.  But  In  Cheeres  t. 
Anders  (Tex.  Civ.  App.)  25  S.  W.  326,  It  was 
held  that,  even  If  two  partners  bad  an  Insur- 
able Interest  In  the  lives  of  each  other,  that 
interest  terminated  when  the  partnership 
was  dissolved  without  any  Indebtedness  up- 
on the  part  of  the  one  to  the  other.  Wheth- 
er this  be  true  or  not,  it  is  certain  that  the 
appellee  In  this  case  sustained  no  such  rela- 
tion towards  her  son-ln-Iaw  as  gave  her  a 
right  of  indemnity  for  any  reasonably  ex- 
pected or  anticipated  loss  from  his  death. 
To  magnify  the  simple  housekeeping  ar- 
rangement by  which  the  son-in-law  paid  at 
least  no  more  than  a  reasonable  price  for  his 
board  into  a  partnership,  would  be  a  gross 
exaggeration  of  the  facts,  a  mountain  out  of 
a  molehill.  The  arrangement  was  merely 
temporary,  and  was  so  intended.  This  con- 
clusion inflicts  no  loss  on  the  mother-in-law, 
who  appears  to  have  acted  in  the  utmost 
good  faith,  but  gives  to  the  creditors  of  the 
deceased— those  who  were  in  fact  pecuniarily 
Interested  in  his  life,  and  who  presumably 
lost  by  his  death— the  fund  of  indemnity  pro- 
vided by  the  policy.  The  Judgment  must  be 
reversed  for  proceedings  consistent  with  this 
opinion. 


MASON  &  FOARD  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.     June  18, 
1886.) 

BtaTB  —  ScTTLBifl!(T  0»  AOOODSTS  —  RePIAL    OF 

Btatutb— BrrsoT. 

1.  A  settlement  of  accounts  by  the  state, 
through  its  officers  «athorized  to  make  the  set- 
tlement, is,  in  the  absence  of  fraud  or  mistake, 
binding^OD  the  state. 

2.  The  penalties  imnosed  on  the  contractor 
of  prison  labor  for  failure  to  retnm  escaping 
prisoners  cannot  be  enforced  after  the  repeal  of 
the  statute  Imposing  such  penalties. 

Appeal  from  circuit  court,  Franklin  county. 
"Not  to  be  officially  reported." 


Action  between  the  commonwealth  and  the 
Mason  &  Foard  Company.  From  the  Jodg- 
ments  settling  the  accounts  of  the  parties, 
the  latter  appeal,  and  the  former  takes  ■ 
cross  appeaL  Reversed  on  original  appeal, 
and  affirmed  on  cross  appeaL 

W.  J.  Hendrlck  and  John  D.  Carrall,  for 
the  Commonwealth.  Wm.  Lindsay,  John  W. 
Rodman,  and  Knott  &  Edelen,  for  defendant 

HAZELRIG6,  .T.  This  appeal  Involves  the 
correctness  of  a  Judgment  in  four  consolidat- 
ed suits,  rendered  by  the  chancellor  in  ad- 
Jtisting  the  accounts  of  the  appellant  com- 
pany as  lessee  of  the  Frankfort  and  Ekldy- 
vllle  prisons.  The  first  disputed  Item  is  odv 
of  Interest,  growing  out  of  an  alleged  failure 
of  the  appellants  to  pay  the  sums  agreed  to 
be  paid  by  It,  when  due,  tmder  the  contiact 
for  the  Frankfort  prison  of  April  1,  188G. 
It  appears  that  a  final  settlement  of  the  ac- 
counts between  the  company  and  the  com- 
misstoners  of  the  sinking  fund,  growing  oat 
of  this  contract,  was  made  In  Augusit,  1891; 
the  claims  of  the  state  then  amounting  tu 
some  fifty-odd  thousand  dollars,  and  those  of 
the  company  to  thirty-odd  thousand.  No  In- 
terest was  embraced  on  either  side  of  the 
account,  but  the  state,  after  a  delay  of  a  few 
months  for  the  purpose  of  Investigating  an 
item  of  some  $2,000  claimed  by  the  company 
and  not  understood  at  the  time  of  the  settle- 
ment, accepted  the  principal  sum  of  |19.- 
005.59,  claimed  by  it  under  the  contract,  hi 
full  of  its  demands  against  the  company.  It 
is  insisted  for  the  company  that.  If  Interest 
be  given  it  on  Its  undisputed  claims  allowed 
In  this  settlement,  the  amount  would  approx- 
Imstely  reach  that  claimed  for  Interest  by 
the  state.  But,  aside  from  this,  we  are  of 
opinion  that  when  the  state,  acting  through 
Its  board  of  sinking  fund  commissioners,  a 
tribtmal  admittedly  authorised  to  make  this 
settlement,  adjusted  the  accounts,  and  accept- 
ed the  principal  sum  due,  the  parties  sre 
bound  by  it,  unless,  indeed,  a  court  of  equi- 
ty l>e  appealed  to  on  the  ground  of  mistake 
or  fraud,  and  of  this  we  hear  nothing  in  any 
of  the  plaintitTs  pleadings.  In  this  view  of 
the  question,  it  is  not  necessary  to  consider 
further  the  plea  of  the  company  that  it  was 
then  asserting  a  claim  for  damages  growing 
out  of  the  state's  failure  to  erect  boilding!) 
In  lieu  of  those  burned  during  the  lease,  and 
by  reason  of  which  a  loss  of  many  thousand 
dollars  was  sustained  by  the  lessee  in  main- 
taining In  Idleness  a  large  number  of  con- 
victs. The  company  avers  Its  willingness  to 
open  np  this  settlement  If  it  shall  be  permit- 
ted to  assert  this  claim  for  damages,  based. 
as  It  contends,  on  the  principles  decided  In 
Ciom.  V.  Todd,  9  Bush,  708.  For  the  rea- 
sons given,  both  parties  are  bound  by  this 
settlement,  and  no  claims  for  interest  on  the 
one  hand  or  damages  on  the  other  are  allow- 
able, save  the  state  is  entitled  to  Interest  oo 
the  sum  found  due  on  the  settlement  imtll 
it  was  paid. 
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In  suit  Na  2  the  state  clalma  tbe  sum  of 
1493.33  for  salary  for  four  extra  pi&rcis  at 
be  Pr«nkrort  prison,  and  for  which,  if  such 
Tiards   -were  necessary,  the  leasee  was  to 
ay,  according  to  the  contract  of  April,  1889. 
lie  only   defense  nised  against  this  claim 
I  that  tbe  state  failed  to  provide  adequate 
iil  room  for  confining  the  prisoners  at  night, 
nd  this  necessitated  the  extra  guards.    Pre- 
amably  tbe  lessee  knew  the  condition  of  the 
rison    -when   It  entered   into   the   contract; 
nd  we  tlxlnk  this  claim,  as  well  as  that  of 
232.85    for  rewards  for  retnm  of  escaped 
onTicts,  and  disputed  for  the  same  reason, 
honld  be  allowed,  with  Interest,  as  adjudged 
D  the  court  below. 
In  case  No.  3,  the  state  asserts  claim  to  a 
jalance  for  salary  of  guards,  but  substan- 
ially  admits  a  claim  of  the  company  for  the 
mm  of  921,500,  balance  dne  on  contract  for 
.vmpletioj;  the  Ekldyrille  prison,  of  date  Oc- 
tober 2,  1888.     The  state  also  clalma  tbe  sum 
'>(  $15,4oO  for  work  and  material  furnished 
It  tbe    E^ddyviUe  prison   which   the   lessee 
Might  to  have  furnished.    The  proof  of  the 
state  itself  disposes  of  this  claim.    Tbe  ar- 
ticles were  such  as  the  state,  and  not  the  les- 
see,  undertook   to   furnish,   tmder   the   con- 
tract,   in    order   that    the  prison    might    be 
eqt^pped  for  the  purpose  for  which  it  was 
boilL    Tbe  chief  witness  for  the  state,  and 
bimself  a  member  of  the  board  of  commis- 
.'>k>iien,  testifies,  in  reference  to  tbls  claim, 
;!iat  "the    Items  contained  in  this  account 
v«re  taken  from  the  records  of  my  ofQce 
.'laditor's  c^ce],  and  cover  stuns  paid  by  the 
>'jte  tmder  directions  of  the  board  of  sink- 
.BS  ttmd  commissioners  as  directors  of  the 
rrison  at  Eddyville,  for  work  done  and  artl- 
l«a  fnmlsbed  there  to  the  state";   that,  "as 
a  munber  of  the  board  of  sinking  fund  com- 
'uisaionent,   and  as  one  of  the  directors  of 
tbe  penitentiary,  it  was  my  duty  to  examine 
fully  every  Item  of  this  account,  and  to  di- 
rect its  payment  out  of  the  proper  fund,  and 
to  pass  legally  or  officially  upon  the  question 
u  to  what  fund  or  by  whom  it  shotild  be 
paid,  and  I  approved  every  item  as  a  member 
of  tlie  board,  acting  with  the  board's  other 
members  as  far  as  I  cotild,  as  t>eing  proper, 
bivtol,  correct,  and  reasonable,  and  directed 
.  tbeir  payment  ont  of  the  general  expenditure 
'tmi'';  and,  further,  that  the  Items  were  nec- 
M117  for  the  protection  of  the  state's  prop- 
Itttj,  ud  as  proper  equipments  of  the  prison; 
dutt  the  board  never  demanded  any  of  them 
fnm  the  lessee,  and  the  expense  was  Incnr- 
Rd  wbidly  voltmtarlly  on  the  part  of  tbe 
Kitt  and  not  at  the  instance  of  the  lessee; 
tint  the  board  fully  considered  the  questk>n 
ts  to  tlie  dnty  to  provide  the  Items  at  its  own 
expense,  and  ordered  them  at  the  cost  of  the 
•nte.    While  this  wotild  seem  condtislve  on 
the  state,  it  is  proper  to  say  that  we  coiu:tir 
vitli  tlie  board  In  its  construction  of  the  con- 
tact on   the   question   involved.    The  con- 
ttutot,  who  was  also  the  lessee,  was  to  com- 
flete  the  prison  ready  for  occupancy,  bat  not 


eqnlp  it,  except  with  the  permanent  machin- 
ery, etc.,  and,  when  equipped,  tbe  lessee  was 
to  maintain  and  operate  It  free  of  cost  to  the 
state.  No  part  of  this  claim  Is  chargeable 
to  the  company.  The  company  presents  a 
claim  of  $2,516.64  In  this  suit  for  Ubor  and 
expenditures  furnished  upon  the  order  of  the 
warden  of  the  prison,  acting  tmder  the  an- 
tbority  of  the  board;  and  tbe  state's  wit- 
nesses establish  its  correctness,  save  to  the 
extent  of  $200.  Tbe  company's  account  of 
$1,124.07  Is  rejected  by  the  commissioner  and 
tbe  court  because,  while  the  items  were  or- 
dered by  the  warden,  they  seem  to  be  snch  as 
the  company  rather  than  the  state  should 
pay  for,  and  we  will  not  disturb  this  finding. 
The  Item  of  $214.50  was  for  material  for  re- 
pairs on  the  state's  property,  and  such  as 
would  not  be  afliected  In  its  use  by  the  les- 
see, and  was  ordered  by  the  warden  nndw 
authority  from  the  board.  As  to  the  water 
account  of  the  company,  little  need  be  said. 
Under  tbe  original  plans  and  specifications, 
the  state  provided  for  the  erection  of  "water- 
works," and  the  arrangement  seems  to  have 
been  to  sink  a  well,  to  be  operated  in  con- 
nection with  the  engine  in  the  power  house. 
An  immense  tank  was  btillt  on  the  apex  of 
the  adjoining  bill,  and  It  was  supposed  that, 
while  the  engine  was  running  to  furnish  the 
power  for  the  shop  rooms,  the  pimip  would 
be  running  to  supply  the  tank  from  which 
all  the  water  wotild  be  obtained  for  tbe  pris- 
on. The  well,  however,  proved  a  failure, 
and  the  state  abandoned  the  project  The 
board  then,  clearly  In  recognition  of  Its  con- 
tract to  furnish  the  water  supply,  agreed 
with  tbe  company  that  the  state  would  btiy 
an  engine,  to  be  iriaced  on  the  bank  of  the 
river,  to  force  the  water  up,  the  company 
agreeing  to  charge  only  the  actual  cost  of 
pumping  the  water.  This  agreement  ap- 
pears to  have  been  in  force  during  the  crea- 
tion of  the  accotint  In  question,  and,  as  tbe 
charges  are  shown  to  be  at  actual  cost,  and 
are  reasonable,  the  commissioner  properly  al- 
lowed them.  A  demturrer  was  properly  stis- 
talned  to  the  claim  of  the  lessee  to  the  effect 
that  the  governor  and  prison  officials,  though 
authorized  by  law  to  do  so,  failed  to  con- 
struct btilldings  sufficient  for  the  tise  of  the 
400  convicts,  the  labor  of  which  the  company 
contracted  for,  and  by  which  failure  the 
company,  it  Is  alleged,  was  compelled  to 
maintain  in  idleness  some  150  convicts.  The 
law,  while  It  authorised,  did  not  reqolre, 
such  buildings  to  be  erected,  and  the  lessee 
took  its  chances  on  the  character  of  tbe 
bnUdings  to  be  put  up.  The  last  item  pre- 
sented in  this  suit  by  the  company  la  one 
for  macadamizing  the  prison  yard  at  E^dy- 
vUle.  It  appears  that  in  rainy  weather  tbe 
mud  became  very  deep,  and  it  was  manifest 
to  the  board  that  something  was  necessary  to 
be  done  for  the  comfort  of  the  Inmates  of  ttoe 
prison,  as  well  as  for  the  officers  and  guards. 
It  would  also  be  greaUy  to  the  convenience 
of  the  employes  of  tbe  leasee.    Just    Trb&t 
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waa  done  by  the  board,  however,  la  Involved 
In  mnch  doubt,  owing  to  the  conflicting 
proof.  One  thing,  however,  Is  certain.  The 
leaaee.  In  the  spring  of  1882,  shortly  after  the 
visit  of  four  of  the  commissioners,  and  after 
notice  that  an  order  had  been  made  by  the 
board  to  do  the  woi4c,  proceeded  daring  the 
succeeding  year.  In  the  vicinity  of  the  prison, 
to  have  quarried,  broken,  and  spread  over 
the  yard,  containing  about  13  acres,  some 
10,500  cable  yards  of  stone,  a  reasonable 
price  for  which  Is  shown  to  be  $1.23  per 
yard,  making  the  cost  some  113,000.  No  min- 
nte  of  such  an  order,  however,  appears  to 
have  been  entered  on  the  records  of  the 
board,  and  there  Is  a  serious  conflict  of  proof 
as  to  whether  It  was  In  fact  ordered.  We 
need  not  determine  the  question.  It  is  cer- 
tain that,  when  the  warden  applied  for  ad- 
vice as  to  permitting  the  lessee  to  talce  the 
convicts  outside  of  the  walls  for  the  purpose 
of  quarrying  the  stone,  the  legal  adviser  of 
the  board  and  a  member  of  it.  In  February, 
1882,  advised  In  writing  that,  tf  "the  men 
asked  for  to  work  In  the  rock  quarry  were  to 
be  used  In  doing  work  ordered  by  the  board 
of  commissioners  of  the  sinking  fund  for  Im- 
prorement  of  the  grounds  Inside  the  prison," 
then  the  opinion  already  delivered  to  the  au- 
ditor of  public  accounts  on  that  behalf 
covered  the  inquiry.  Other  circumstances 
brought  fully  to  the  knowledge  of  the  board 
the  fact  that  this  work  was  being  done,  and 
wonld  be  a  permanent  Improvement  of  the 
state's  property,  and  a  much-needed  one. 
We  must  not  overlook  the  fact,  however,  that 
the  work  was  also  of  great  benefit  to  the  les- 
see Id  operating  the  prison  under  Its  10-year 
lease;  and,  without  reviewing  the  contradic- 
tory features  of  the  testimony  adduced  by 
the  state,  we  are  of  opinion  that  an  equitable 
adjustment  of  the  dispute  is  to  require  the 
state  to  pay  only  one-half  of  this  claim,  the 
lessee  being  benefited  to  the  extent  of  the 
balance  by  the  Improved  condition  of  the 
premises  where  its  men  were  engaged  at 
work.  Moreover,  the  actual  cost  of  the 
work,  ascertained  by  an  estimate  of  time  and 
men  employed,  will  exceed  this  allowance 
very  litUe,  If  at  aU. 

In  suit  No.  4,  and  the  last  one  to  be  consid- 
ered, the  state  presents  a  claim  against  the 
lessee  for  Its  failure  to  capture  and  return  a 
number  of  escaped  convicts  to  the  £Yankfort 
prison,  under  the  statute  of  May,  1880,  pro- 
viding for  a  forfeiture  of  $50  In  case  of  such 
failure.  There  Is  no  covenant  In  the  contract 
between  the  state  and  the  lessee  respecting 
this  forfeiture.  Nevertheless,  so  long  as  the 
statute  was  in  force,  the  lessee,  as  a  matter 
of  law,  was  liable  to  the  penalty  prescribed. 
The  lessee  took  charge  of  the  convicts  on 
April  1,  1885,  and  in  May,  1886,  this  statute 
was  repealed.  It  cannot  be  seriously  con- 
tended that  these  forfeitures  can  be  enforced 
after  the  repeal  of  the  law  authorizing  them, 
and  we  can  hardly  see  how,  in  the  face  of 
Ibe  plea  of  limitation,  those  can  be  enforced 


which  occurred  some  eight  years  before  niii 
was  brought  to  enforce  them,  even  aUowiai 
a  reasonable  time  for  such  capture  and  t* 
turn  after  the  escape.  We  think  nothing  li 
due  the  state  on  these  forfeitures.  ' 

Summarizing,  we  think  the  state  should  b^ 
allowed  as  follows: 

For  interest  in  case  No.  1  on  bal-  j 

ance  due  on  settlement $     771  1| 

Interest  thereon  to  September  20, 

1883,  date  of  commiwioaers'  re- 

„Port    656( 

For  extra  guards,  Frankfort  prison, 

case  No.  2 1.153^ 

Interest  September  20,  1S83 38  ^ 

Escapes  at  Frankfort  prison   and 

Interest    241  ■ 

Guards,  Bddyvilie   22,65.:  m 

Interest  September  20,  1893 771  1^ 

Total    $25,6813^ 

Due  the  company: 

For  work  and  materials  at  Eddy- 

vUIe    $  2,316  M 

Interest  September  20,  1883 32  « 

Southern  manufacturing  account. .  219  8t 

Balance  die  on  prison  contract. . .  21,500  00 
Interest  per  commissioners'  report, 

September  20,  1883 3,211  « 

Water  acconnt   3i285  49 

Interest,   oommissioners'   report. . .  82  13 

Broken  stone  contract iJSM  00 

Interest  to  September  20,  1883. ...  260  00 

Total    137,427  74 

Balance  due  appellant,  $ll,733ui5. 

To  avoid  a  restatement  of  Interest,  we  bare 
adjusted  the  accounts  as  of  September  20, 
1893,  the  date  of  the  master's  report,  tai 
Judgment  for  the  above  balance  will  be  en- 
tered for  the  appellant  as  of  that  date.  For 
the  reasons  Indicated,  the  Judgment  below  is 
reversed  on  the  original  and  affirmed  on  the 
cross  appeal,  with  directions  to  enter  Judg- 
ment in  accordance  with  this  opinion. 


WEBB  et  al.  v.  SHACKELFORD. 

(Court  of  Appeals  of  Kentucky.     Jnne  24, 
1886.) 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Overmled. 
For  prior  report,  see  30  S.  W.  385. 

Tlnsley  &  Faulkner,  for  appellants.  Thom- 
as H  Hines,  R.  H.  Crooke,  and  W.  B.  Shackle- 
ford,  for  appellee. 

HAZELRIGO,  J.  It  Is  insisted  that  tlie 
five  tracts  of  land  covered  by  the  patents  and 
surveys  under  which  the  appellants  claim  do 
not  embrace  the  whole  of  the  300-acre  pateat 
to  Daniel  Bates,  and  for  which  this  action 
was  Instituted,  and  therefore  the  pUdntiff 
ought  to  recover  the  portion  not  so  embraced- 
The  (pinion  was  not  Intended  to  aftect,  and 
cannot  affect,  any  other  land  than  that  claim- 
ed by  the  appellants,  as  shown  by  their  plead- 
ings and  exhibits  of  title  If  these  do  not  ex- 
tend to  the  whole  boundary  sued  for,  ^  ap- 
pellee may  be  entitled  to  the  remainder,  be- 
catwe  not  in  ftfct  In  controreny  In  this  arUon. 
Petition  overruled. 
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RICHARDSON  et  al.  v.  HARRELIi. 
tSapreme  Court  of  Arkansas.     June  13,  1896.) 

FOKCIBLE  BNTRT  AND  DbTAINEB— DaHAGES. 

Act  Feb.  5,  1891  (Sand.  &  H.  Dig.  M 
845S,  3459),  relating  to  unlawful  detainer,  pro- 
Tides  that  if  the  verdict  is  for  plaintiff  the  fury 
shall  assess  the  amount  to  be  recovered  for  rent 
due  and  withheld  up  to  the  time  of  judgment, 
or  the  value  of  the  use  and  occnpation,  or  of  the 
rents  and  profits  during  the  time  defendant  has 
unlawfully  detained  possession,  and  damages 
for  withholding  the  same,  or  the  damages  to 
which  plaintiff  may  be  entitled  on  account  of 
the  forcible  entry  and  detainer;  and  that,  where 
judgment  is  rendeted  either  against  plaintiff  or 
defendant  for  any  amount,  judgment  shnll  also 
be  rendered  against  his  sureties  in  the  bond  giv- 
en under  the  provisions  of  the  act.  The  act 
provides  that  the  bond  required  of  defendant  to 
entitle  him  to  retain  possession  of  the  property 
shall  be  that,  if  plaintiff  recover,  defendant  will 
deliver  possession,  and  satisfy  any  judgment 
the  court  may  render  against  him.  Held,  that 
a  condition  in  the  bond  given  by  defendant  in 
■nch  an  action  that  if  defendant  deliver  to  plain- 
tilt  the  possession  ot  tbr  premises,  together  with 
the  costs  and  damages  awarded  plaintiff  if  so  de- 
creed by  the  court,  the  bond  shall  be  void,  etc, 
substantially  complied  with  such  statute,  and 
the  court  properly  gave  judgment  against  the 
•nretiea  for  back  rents.     Battle,  J.,  dissenting. 

Appeal  from  drcnlt  court,  Garland  county; 
Alexander  M.  Duffle,  Judge. 

Action  by  William  Beard  agraiust  H.  O. 
BllllngBly  for  unlawful  detention  of  real 
property  leased  by  plaintiff  to  defendant,  and 
for  damages  for  unlawful  detention.  A  writ 
of  possession  was  issued,  and  defendant  filed 
a  bond,  with  S.  D.  Richardson  and  others  as 
sureties.  Pending  the  action,  plaintiff  died, 
and  John  M.  Harrell,  administrator  of  bis  es- 
tate, was  substituted  as  plaintiff.  The  ad- 
ministrator filed  an  amoidment  to  the  com- 
plaint, alleging  a  forfeiture  of  the  lease  by 
defendant,  and  claiming  a  certain  sum  for 
rents  accrued  before  demand  for  possession. 
From  a  Judgment  for  iriainticr  against  de- 
fendant and  the  sureties  on  bis  bond  tbe 
sureties  appeal    Affirmed. 

Wood  &  Henderson,  for  appellants.  Geo. 
6.  Satta,  for  appellee. 

Tbe  Intestate  of  appellee  brought  his  action 
of  unlawful  detainer  for  the  property  in 
question  against  H.  O.  BllUngsly  In  April, 
1892,  alleging  a  lease  of  tbe  premises  to  Blll- 
Ingsly  In  writing,  a  forfeiture  of  the  lease 
by  BiUingsly,  and  prayed  for  possession, 
and  for  $600  damages  for  tbe  unlawful 
detention  thereof.  The  writ  of  possession 
was  issued  on  tbe  same  day,  and  on  tbe  28th 
of  April,  1892,  BiUingsly  filed  a  bond  to  re- 
tain possession  of  the  property  In  the  sum  of 
^,000,  with  appellants  as  securities,  condi- 
tioned that,  if  BllUngsly  should  deliver  to  tbe 
plaintiff  the  possession  of  tbe  premises,  to- 
gether with  the  Costs  and  damages  awarded 
to  the  plaintiff  If  so  decreed  by  the  court, 
then  the  bond  should  be  void;  otherwise  to 
be  and  remain  In  full  force  and  effect  Tbls 
twnd  was  approved  by  tbe  sheriff,  30th  of 
April,  1892.     On  bis   motion   the  appellee. 


Harrell,  was  made  a  party  plaintiff,  as  ad- 
ministrator of  William  Beard,  the  lessor,  and 
tbe  cause  was  reylved  In  his  name  as  such 
administrator.  On  tbe  10th  of  December, 
1892,  Harrell,  as  administrator,  amended  the 
complaint,  and  alleged  a  forfeiture  of  the 
contract  of  lease  by  BiUingsly,  claimed  the 
sum  of  $1,825  for  rents  that  had  accrued  be- 
fore tbe  demand  for  possession.  The  appel- 
lee, BiUingsly,  demurred  to  this  amendment, 
and,  bis  demurrer  being  overruled,  the  cause 
was  tried  upon  tbe  complaint  and  amend- 
ment thereto,  the  answer  of  BiUingsly,  and 
the  testimony  of  John  M.  HarreU.  Judg- 
ment was  rendered  upon  the  verdict  of  tbe 
jury  for  $3,237.50  In  favor  of  appeUee  and 
against  BiUingsly  and  his  bondsmen.  The 
bondsmen  filed  a  motion  for  a  new  trial 
long  after  the  time  within  which  such  a  mo- 
tion could  be  filed  according  to  law,  and 
upon  motion  of  the  appeUee  the  same  was 
stricken  out,  and  dlsaUowed  by  the  court 
The  bondsmen  appealed  to  this  court  The 
motion  for  a  new  trial  not  having  been  filed 
In  time  and  having  been  stricken  out  by  the 
court,  the  only  question  presented  for  our 
determination  In  tbe  case  Is,  was  it  compe- 
tent for  the  court  to  render  judgment  on  the 
defendant's  bond  against  the  securities  in 
this  action? 

HUGHES,  J.  (after  stating  the  facts).  The 
contention  of  the  appellants  is  that  no  Judg- 
ment could  be  rendered  on  their  bond  against 
them  for  any  amount  save  the  damages  sus- 
tained by  the  plaintiff  by  being  kept  out  of 
possession  of  the  property  after  the  notice 
was  served  on  BiUingsly  to  quit  and  deliver 
possession  to  the  plaintiff.  To  maintain  this 
contention  the  appellants  rely  upon  the  act 
of  February  8,  1883,  which  provides  for  the 
recovery  only  of  damages  by  plaintiff  for  be- 
ing kept  out  of  possession,  but  the  later  act 
of  February  6,  1891,  is  In  conflict  with  this, 
and  must  prevail.  By  the  act  of  February  5, 
1891,  it  Is  provided  that:  "If  upon  the  trial 
of  any  action  under  this  act  the  finding  or 
verdict  is  for  the  plaintiff,  the  court  or  Jury 
trying  the  same  shaU  assess  the  amount  to 
be  recovered,  by  tbe  plaintiff  for  the  rent 
due  and  withheld  at  the  time  of  the  com- 
mencement of  the  suit  and  up  to  tbe  time  of 
rendering  Judgment,  or  the  value  of  the  use 
and  occupation,  or  of  the  rents  and  profits 
thereof  during  the  time  defendant  has  un- 
lawfully detained  possession,  as  the  case 
may  be,  and  damages  for  withholding  the 
same,  or  the  damages  to  which  said  plaintiff 
may  be  entitled  on  account  of  the  forcible  en- 
try and  detainer  of  said  premises,"  etc. 
Sand.  &  H.  Dig.  {  3458.  Section  3459,  Sand. 
&  H.  Dig.  (part  of  same  act),  provides  that: 
"*  *  *  And  In  aU  cases,  where  Judgment 
is  rendered  either  against  the  plaintiff  or  de- 
fendant, for  any  amount  of  recovery.  Judg- 
ment shall  also  be  rendered  against  his  sure- 
ties In  tbe  bond  given  under  the  provisions 
of  this  act"    The  condition  of  the  bond  re- 
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quired  by  statute  of  the  defendant  to  retain 
possession  of  the  property,  as  prescribed  by 
act  of  February  S,  1891,  Is  that,  if  the  plain- 
tiff recover  in  the  action,  he  will  deliyor 
possession  of  the  premises  to  the  plalntift, 
and  satisfy  any  Judgment  the  court  may  ren- 
der against  him  In  the  action.  This  can 
mean  only  that,  besides  delivering  possea- 
slon  of  the  premises,  the  defendant  will  pay 
any  damages  that  may  be  assessed  against 
hint,  and  these  may  include  rents  that  were 
due  and  unpaid  at  the  time  of  the  com- 
mencement of  the  suit,  and  up  to  the  time 
of  rendering  judgment,  or  the  value  of  the 
use  and  occupation,  or  of  the  rents  and 
profits  thereof,  during  the  time  the  defend- 
ant has  unlawfully  detained  possession, 
as  the  case  may  be,  and  damages  for 
'  withholding  the  same,  or  the  damages  to 
which  the  plalntifT  may  be  entitled  on  ac- 
count of  the  forcible  entry  and  detainer  of 
Kald  possession,  as  provided  by  section  8458 
of  Sandels  &  Hill's  Digest  '  The  condlUon  of 
the  l>ond  given  in  this  case  by  the  defendant 
to  retain  possession  of  the  property  Is: 
"Now,  If  the  said  H.  C.  Billingsly  shall  deliv- 
er to  the  plaintiff  the  possession  of  the  prem- 
ises aforesaid,  together  with  the  costs  and 
damages  awarded  to  the  plaintiff.  If  so  de- 
c-reed by  the  court,  then  this  bond  shall  be 
void;  otherwise  to  be  and  remain  in  full 
force  and  effect."  It  is  a  mere  play  upon 
words  to  say  that  these  bonds  do  not  mean 
the  same  thing,  though  differing  in  phraseol- 
ogy. They  both  mean  that  the  defendant,  if 
Judgment  be  rendered  against  him,  shall  pay 
the  amount  of  the  judgment,  all  the  dam- 
ages by  reason  of  the  defendant's  failure  to 
pay  rents,  as  well  before  the  Institution  of 
the  suit  as  after,  down  to  the  i-endltlon  of 
the  judgment;  for  they  are  all  damages. 
"Damages.  ▲  pecuniary  compensation  or 
indemnity,  which  may  be  recovered  in  thp 
courts  by  any  person  who  has  suffered  loss, 
detriment,  or  injury,  whether  to  his  person, 
property,  or  rights,  through  the  unlawful  act 
or  omission  or  negligence  of  another." 
Black,  Law  Diet.  p.  316,  tit.  "Damages." 
The  counsel  for  appellants  maintain  that 
there  is  a  distinction  made  by  the  statute  be- 
tween a  recovery  for  rent  and  a  recovery  for 
damages;  one  being  for  the  unlawful  with- 
holding, and  the  other  for  rent  due  by 
contract  Tet  it  Is  plain  that  they  are  only 
damages  arising  from  different  wrongs  suf- 
fered; that  Is,  from  the  withholding  of  the 
premises  after  demand,  and  from  withhold- 
ing rents  to  the  time  of  commencement  of 
the  suit  Though  arising  from  different 
wrongs,  they  are  nevertheless  damages,  and 
are  imquestionably  recoveraUe  in  the  same 
action.  A  bond  to  "driver  to  the  plaintiff 
possession  of  the  premises,  with  the  costs 
and  damages  awarded  to  the  plaintiff,  if  so 
decreed  by  the  court,"  certainly,  by  fair  and 
reasonable  construction,  provides  for  the  pay- 
ment of  all  damages  of  whatever  kind,  or 
from  wbatevor  cause  accruing,  that  may  be 


awarded  by  the  court  "It  is  nominated  In 
the  bond."  The  bond  given  in  this  case  con- 
forms to  the  requirement  of  the  act  of  March 
2,  1875,  as  amended  by  act  of  December  13. 
1875,  and  differs  from  the  one  required  by 
act  of  February  5,  1891,  In  phraseology,  but 
not  In  legal  effect  The  parties  who  execut- 
ed this  bond  are  presumed  to  hare  known 
that  the  law  provided  that  If  judgment 
were  rendered  for  any  amount  against  the 
defendant  in  the  action,  judgment  should 
be  rendered  for  the  same  amount  against 
the  sureties  on  the  bond;  and  that  judg- 
ment might  be  rendered  in  the  action  for 
rents  iwst  due  when  the  suit  was  brought 
as  well  as  for  damages  for  the  unlawful 
withholding  of  the  property  after  demand 
therefor  made,  and  for  any  other  dam- 
ages sustained  by  the  plaintiff  by  reason  of 
said  unlawful  withholding  of  the  possession 
of  the  premises.  The  act  of  1891  amended 
the  law  as  it  existed  before  then  so  as  to  al- 
low the  recovery  of  damages  for  failure  by 
the  defendant  to  i>ay  back  rents  that  ac- 
crued prior  to  the  demand  for  poaaesaioo. 
We  are  of  the  opinion  that  the  bond  in  this 
case  was  a  substantial  compliance  with  thi- 
requirement  of  the  act  of  5th  February. 
1891  (Sand.  &  H.  Dig.  i  8452);  and  that  it 
was  proper  in  this  action  to  give  jndgment<> 
for  back  rents,  and  to  render  judgment  for 
the  same  against  the  sureties  on  the  bond. 
If  the  pleadings  and  proof  in  the  case  war- 
ranted. 

All  questions  as  to  the  evidence  and  In- 
structions having  been  waived  by  the  faii- 
ure  of  the  appelUuits  to  file  a  motion  for  new 
trial  In  time  to  have  it  made  a  part  of  th<; 
record  In  this  case,  there  Is  nothing  more  left 
for  determination.  The  error  of  entering  judg- 
ment for  a  sum  greater  than  the  amoimt 
named  in  the  bond  of  the  appellants  was 
cured  by  a  remittitur  of  the  excess.  T1k> 
judgment  Is  affirmed. 

BATTLE!,  3.  (dissenting.  The  bond  exe- 
cuted by  the  defendant  and  bis  sureties  iu 
order  to  retain  possession  of  the  property  In 
controversy  is  not  in  conformity  to  the  stat- 
ute. It  is  conditioned  that:  "If  the  said  H. 
C.  Billingsly  [defendant]  shall  deliver  to  tho 
plaintiffs  the  possession  of  the  premises 
aforesaid,  together  with  the  costs  and  dam- 
ages awarded  to  the  plaintiff,  if  so  decree*! 
by  the  court,  then  this  bond  shall  be  void." 
The  condition  of  the  bond  the  statute  au- 
thorized him  to  give  in  this  case  is  "that  be 
will  deliver  possession  of  the  premises  to  the 
plaintiff,  if  the  plaintiff  recovered  In  the  ao 
tion,  and  satisfy  any  Judgment  the  court 
may  render  against  him  in  the  action."  A 
comparison  of  the  two  conditions  shows  that 
the  bond  in  this  case  Is  not  in  conformity 
with  the  statute. 

The  bond  before  us  was  given  in  accord- 
ance with  section  3355,  Mansf.  Dig.,  which 
was  amended  In  1891,  and  is  in  part  as  fol- 
lows:  "If  the  said  defendants  shall  expresn 
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a  desire  to  retain  possesBlon  of  said  premises, 
the  said  sheriff  shall  give  said  defendant 
ten  days'  time  within  which  to  make  his 
bond,  with  sufficient  securities,  In  an  amount 
equal  to  that  named  In  plaintiff's  bond,  and 
conditioned  that  he  will  deliver  to  the  plain- 
tiff the  iMSsession  of  the  premises,  together 
with  the  costs  and  damages  awarded  to  the 
plalntlfl,  if  so  decreed  by  the  court."  The 
condition  of  the  bond  under  consideration 
was  copied  from  this  statute.  What  the  lan- 
guage copied  meant  was  clearly  understood 
when  the  statute  from  which  it  was  taken 
was  in  force.  By  it  the  defendant  and  his 
sureties  were  bound  to  plaintiff  to  pay  to 
him  all  damages  he  suffered  by  withholding 
ttie  land  in  controversy  after  lawful  detioand 
therefor  was  made.  This  did  not  include 
rents  and  profits,  or  any  sum  for  the  use 
and  occupation  of  the  land,  which  accrued 
before  the  demand  was  made.  Hansf.  Dig. 
!  3362. 

On  the  5th  of  February,  1891,  the  statutes 
were  amended,  and  the  remedies  of  plaintiffs 
in  actions  of  unlawful  detainer  were  so  en- 
larged as  to  Include  damages  for  withholding 
the  land  already  allowed,  together  with  the 
rent  due  and  withheld  at  the  time  of  the 
commencement  of  the  suit  and  up  to  the  time 
of  rendering  judgmmit,  or  the  value  of  the 
use  and  occupation  or  of  the  rents  and  profits 
thereof  during  the  time  the  defendant  has 
unlawfully  detained  possession,  as  the  case 
may  be.  Whatever  the  plaintiff  recovers  as 
rent  for  ose  and  occupation,  or  rents  and 
profits,  damages  for  withholding  the  land.  Is 
allowed  eo  nomine  in  addition  thereto.  In 
the  sense  that  word  ("damages")  is  used  In  the 
statutes  regarding  the  rights  of  parties  In 
actions  of  unlawful  detainer,  the  amounts  re- 
coverable for  rents  and  for  use  and  occupa- 
tion are  not  Intended.  They  are  kept  sep- 
arate and  distinct  In  the  statutes.  For  ex- 
ample, the  statute  says:  "If  upon  the  trial 
of  any  action  under  this  act,  the  finding  or 
verdict  is  for  the  plaintiff,  the  court  or  Jury 
trying  the  same,  shall  assess  the  amount  to 
be  recovered  by  the  plaintiff  for  the  rent 
due  and  withheld  at  the  time  of  [the]  com- 
mencement of  [the]  suit  and  up  to  [the]  time 
of  rendering  judgment,  or  the  value  of  the 
use  and  occupation,  or  of  the  rents  and  prof- 
its thereof  during  the  time  the  defendant  has 
unlawfully  detained  possession,  as  the  case 
may  be,  and  damages  for  withholding  the 
same,  •  •  •  and  In  all  cases  where  Judg- 
ment is  rendered,  either  against  the  plaintiff 
or  defendant  for  any  amount  of  recovery, 
damages  or  costs.  Judgment  shall  also  be  ren- 
dered against  his  sureties  in  the  bond  given 
under  the  provisions  of  this  act"  Sand.  & 
H.  Dig.  {  3458. 

The  bond  before  us  and  that  used  by  the 
statute  are  not  of  the  same  legal  effect.  The 
latter  binds  the  defendant.  If  the  plaintiff 
recovers,  to  satisfy  any  Judgment  the  court 
may  render  In  the  action;  the  former,  to  de- 


liver to  the  plaintiff  the  possession  of  the 
premises,  "together  with  the  costs  and  dam- 
ages awarded  to  the  plaintiff,  if  so  decreed 
by  the  court,"— only  a  part  of  what  the  lat- 
ter binds  him  to  do.  The  former  is  not  a 
statutory  bond,  and  no  Judgment  can  lawful- 
ly be  rendered  upon  it  In  this  action.  Low- 
enstein  v.  McCadden,  51  Ark.  13,  14  &  W. 
1095;  Martin  v.  Tennison,  56  Axk.  281,  19  S. 
W.  922. 

I  think  the  Judgment  against  the  appellants 
should  be  reversed. 


LOVEJOY  V.  STATE. 

(Supreme  Court  of  Arkansas.     June  13,  1896.) 

Ubimikal  Law— Instkuotioks  —  Pbbfomdxrancb 
of  eviubxob. 

An  instruction  that  if  the  Jury  believe, 
from  a  "preponderance"  of  the  evidence,  that 
defendant  took  the  cattle  under  the  honeat  be- 
lief that  he  was  the  owner,  they  should  acquit, 
la  erroneous;  the  Jtate  being  bound  to  riiow 
guilt  beyond  a  reasonable  doubt. 

Appeal  from  circuit  court,  Prairie  county; 
James  S.  Thomas,  Judge. 

Al.  Lovejoy  was  convicted  of  larceny,  and 
appeals.     Reversed. 

J.'  P.  Roberts,  for  appellant  E.  B.  Kins- 
worthy,  Atty.  Oen.,  for  the  State. 

WOOD,  J.  The  appellant  was  convicted  of 
the  larceny  of  two  heifers.  There  was  proof 
on  behalf  of  the  state  to  the  effect  that  the 
heUers  were  the  property  of  one  Wood,  and 
that  appellant  had  taken  same  and  sold  them, 
appropriating  the  proceeds  to  his  own  use; 
and  the  state  endeavored  to  show  that  appel- 
lant knew  that  the  property  belonged  to  an- 
other when  he  sold  same.  The  appellant,  on 
the  other  hand,  contended  that  he  sotd  the 
heifers  in  good  faith,  believing  them  to  be 
his  own;  and  he  Introduced  proof  tending  to 
show  that  he  had  bought  the  heifers  from  one 
Conner,  who  claimed  to  own  the  same.  The 
court  gave  the  following  instruction,  to  which 
appellant  excepted:  "(3)  You  are  further  in- 
structed that  If  you  believe,  from  a  preponder- 
ance of  the  evidence,  that  the  defendant  took 
the  cattle  under  the  honest  belief  that  he  was 
the  owner  of  them,  by  virtue  of  having  bought 
them  from  another  person,  and  if  you  believe 
that  said  defendant  acted  honestly  and  In  good 
faith  in  the  matter,  then  you  would  be  au- 
thorized to  find  him  not  guilty,  although  you 
may  believe  that  the  seller  was  not  the  own- 
er; and  it  would  be  for  you  to  say,  from  all 
the  facts  and  circumstances  proven  In  the 
case,  as  to  whether  he  acted  honestly  and  in 
good  faith  in  the  transaction."  The  court  cor- 
rectly charged  the  Jury  as  to  the  material  al- 
legations of  the  indictment,  one  of  them  being 
"that  the  defendant  took  the  property  with 
the  felonious  Intent  to  deprive  the  owner  of 
the  use  of  it,"  and  the  court  also  correctly 
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<cbarged  the  Jury  that  these  allegattona  most 
be  established  "beyond  a  reasonable  doubt." 
But  the  above  instruction  is  In  conflict  with 
these.  "Preponderance"  and  "reasonabledoubt" 
are  not  synonymous  terms.  It  is  sufficient  if 
the  proof  In  the  whole  case  raises  a  reasonable 
doubt  aa  to  whether  the  defendant  took  the 
cattle  with  a  felonious  Intent  The  state 
would  not  be  Justified  In  a  conviction  upon  a 
preponderance  of  the  evidence,  let  this  in- 
struction tells  the  Jury  "that,  If  they  believe 
from  a  preponderance  of  the  evidence  that  the 
'defendant  took  the  cattle  under  the  honest  be- 
lief that  he  was  the  owner,"  they  should  ac- 
quit. The  converse  would  be,  "If  you  do  not 
believe  from  a  preponderance  of  the  evidence" 
that  defendant  took  the  cattle  under  the  hon- 
est belief  that  he  was  the  owner,  etc.,  yon 
should  convict  The  Instruction  makes  the 
question  of  intoit,  which  is  the  very  essence 
of  the  crime  charged,  depend  upon  the  prepon- 
derance of  the  evidence  to  establish  it,  where- 
ns  it  must  be  established  by  the  state  beyond 
a  reasonable  doubt  It  must  not  be  forgottoi 
that  in  criminal  cases,  under  the  plea  of  not 
guilty,  every  element  in  the  crime  is  contro- 
verted, and  the  state  must  affirmatively  prove 
«ullt  "It  would,"  says  Mr.  Bishop,  "be  a 
wide  departure  from  the  humanity  of  the 
'Criminal  law  to  compel  a  Jury,  by  a  technical 
rule,  to  convict  one  of  whose  guilt,  upon  the 
whole  evidence,  they  had  a  reasonable  doubt 
And  it  would  reverse  the  presumption  of  inno- 
cence to  hold  a  defendant  guilty  unless,  taking 
the  burden  on  himself,  he  could  affirmatively 
prove  himself  innocent  AH  evidence  should 
3>e  viewed  in  its  entirety,  not  in  detached 
parts.  The  whole  of  an  alleged  crime  must 
be  proved.  Just  as  the  whole  of  it  must  have 
been  committed.  In  reason,  therefore,  this 
whole  and  Indivisible  thing,  the  burden  of 
proof,  must  be  borne  by  the  government 
throughout  the  trial."  1  Blsh.  Or.  Proc.  {  1051. 
It  is  only  in  those  cases  where  the  defendant 
either  absolutely,  or  for  the  purposes  of  the 
trial,  admits  aU  the  allegations  of  the  indict- 
ment, but  sets  up  some  special  matter  of  de- 
fense, as  license,  pardon,  autrefois  acquit  or 
convict,  Insanity,  etc.,  that  the  burden  is  on 
him  to  maintain  his  defoise  by  a  preponder- 
ance. McArthur  v.  State,  69  Ark.  431,  27  S. 
W.  628;  1  Bish.  New  Or.  Proc.  {  1049;  Whart 
Cr.  Ev.  (8th  Ed.)  §  720. 

The  defendant  asked  the  fcdlowing,  among 
other  instructions:  "Yon  are  instructed  that 
If  you  believe  from  the  evidence  that  the  de- 
fendant purchased  the  heifers  mentioned  in 
the  indictment  from  one  Conner,  In  good 
faith,  believing  Conner  to  be  the  owner  of 
them,  or  if  you  have  a  reasonable  doubt  as  to 
whether  his  purchase  from  Conner  was  In 
good  faith,  believing  him  to  be  the  owner,  you 
will  find  the  defendant  not  guilty."  This  was 
the  law.  The  refusal  to  give  this,  and  the 
giving  of  the  third,  supra,  was  error,  for 
which  the  Judgment  is  reversed,  and  the  cause 
cemanded  for  a  new  triaL 


FERGUSON  et  al.  v.  QTJINN. 
(Supreme  Court  of  Tennessee^     Feb.  22,  1S96.) 
Taxation— LiFc  Tbxasit— PosacsaioH  — .^suis- 

MBXT — EXTBilT  OF  LlBK. 

1.  A  life  tenant  in  possession  of  realty  ii 
the  owner,  within  the  meaning  of  Mill.  &  V. 
Code,  f  625,  which  reqairea  taxes  on  propertr 
to  be  assessed  in  the  name  of  tte  owner. 

2.  A  sale  of  the  realty  for  taxes  daring  th« 

SoBsession  of  a  tenant  for  life  reaches  only  the 
f e  estate. 

3.  Where  the  remainder-men  pay  taxes  at- 
sessed  against  the  life  tenant  before  the  lifr 
estate  haa  been  exhausted,  they  liave  no  ngfat 
to  be  substituted  to  the  state's  lien  on  the  Ufe 
estate  for  the  amoont  so  paid  by  them. 

Appeal  from  chancery  court  Shelby  cono- 
ty;   John  L.  T.  Sneed,  Chancellor. 

Bill  by  W.  H.  Ferguson  and  others  against 
Thomas  Qulnn  for  the  appointment  of  a  re- 
ceiver to  collect  rents  from  defendant's  liie 
estate,  for  an  injunction  to  restrain  defend- 
ant from  collecting  them,  and  for  other  re- 
lief. From  a  decree  as  prayed,  defendant  ap- 
peals.    Reversed. 

Smith  &  Treze^'ant  for  appellaat  W.  E. 
Poston,  for  appellees. 

ALLEN,   Special  Judge.     The  biU  in  tbii 
case  alleges:     That,  under  the  will  of  Cath- 
erine Ferguson,  the  defendant  lias  a  life  es- 
tate in  the  real  projiert^  described,  and  com- 
plainants the  estate  in  remainder.     The  will 
referred    took    effect    in    Septenal>er,    lij9L 
That  def  endsmt  has  been  in  possession  of  tlie 
property  since  the  death  of  Catherine  Fergu- 
son, occupying  a  part  and  coilectlDg  rents  oa 
the  remainder  of  the  property,  and  that  de- 
fendant has  failed  to  pay  the  taxes  accmin; 
since  his  Ufe  estate  begun,  and  that  this  fail- 
ure to  pay  the  taxes  endangers  the  remainder 
estate  of  complainants.     That  the  property 
was  advertised  for  sale,  under  the  law  of  l^A* 
and  complainants,  to  save  said  property,  were 
forced  to  pay  certain  taxes,  etc    The  taxes 
were  assessed  under  law  prior  to'  Act  I^- 
1S95.     This  act  makes  no  material  change  in 
the  law  in  respect  to  the  question  here  in- 
volved.    The  bill  prays  for  a  receiver  to  col- 
lect the  rent,  to  pay  the  taxes,  and  also  for  a 
lien  to  be  declared  upon  the  life  estate  of  de- 
fendant for  the  taxes  already  paid  by  com- 
plainants, and  for  a  sale  of  the  life  estate  to 
pay  complainants'  claim,  and  for  an  injniir- 
tion  to  restrain  defendant  from  collecting  tbe 
rents,  which  was  granted  and  tssoed.   A  mo- 
tion   for   dissolution  of  the   injunction  wu 
made  on  the  ground  that  the  taxes  were  a 
lien  only  on  the  life  estate,  and  that  com- 
plainants' estate  was  not  endangered  by  a 
failure  to  pay  them.     The  motion  was  ove^ 
ruled.     Defendant  then  demurred  to  tbe  bill 
on  the  same  ground,  and  the  demurrer  was 
overruled,  and  defendant  was  allowed  an  ap- 
peal to  this  court.     Defendant  assigned  er- 
rors in  this  court  to  tbe  ruling  of  the  daiy 
ceU<»  overruling  his  demurrer,  etc. 
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The  case  presents  sqaarely  the  question 
Trhetlier  taxes  accruing  during  a  life  estate 
are  liens  on  that  estate  alone,  or  wbether 
they  are  a  lien  on  the  fee  in  the  prop- 
erty. Under  section  625  of  the  Ck>de  and 
subsequent  legislation,  property  is  assessed 
'  In  the  name  of  the  owner,  and  his  personal- 
ty Is  liable  to  these  taxes,  and  may  be,  and 
In  fact  should  be,  subjected  to  the  payment 
of  the  taxes  before  resorting  to  the  realty. 
When  this  Is  the  case,  the  taxes  are  assessed 
to  the  life  tenant  In  jmssession,  and  the  Ufe 
estate  is  liable  for  their  payment  Blackw. 
Tax  Tides,  fi^  648.  It  is  settled  in  this 
state.  In  the  cases  of  Mayor,  etc.,  of  Nash- 
Yllle  T.  Cowan,  10  Lea,  209,  and  Stovall  r. 
Austin,  IS  Lea,  700-709,  that  the  life  tenant 
in  poBseaaion  is  the  owner  to  whom  the  prop- 
erty should  be  assessed  under  the  statute, 
and  that  it  is  incumbent  on  the  life  tenant 
to  keep  down  the  taxes,  and  that  the  life  es- 
.tate  is  liable  for  the  taxes,  and  any  sale  of 
the  real  property  for  taxes  during  the  Ufe 
of  the  life  tenant  would  only  reach  the  life 
estate.  This  court  has  uniformly  held  this 
to  be  the  law.  It  is  manifest  complainants 
are  not  entitled  to  any  relief  under  this  bill, 
inasmuch  as  their  estate  in  remainder  la  in 
no  danger  of  being  sold  for  the  taxes  com- 
.  plained  of  by  them  so  long  as  the  life  estate 
continues  good  for  the  taxes.  The  life  es- 
tate at  bar  stUl  exists,  and  it  is  not  pretend- 
ed that  this  estate  is  not  sufficient  to  pay  the 
taxes.  In  any  event,  until  the  life  estate 
shall  have  been  exhausted,  complainants  can 
be  in  no  danger  of  having  their  remainder 
estate  subjected.  As  to  wbether  the  remain- 
der estate  would  then  be  liable  for  unpaid 
taxes  against  the  life  tenant  does  not  arise 
in  this  case.  After  the  life  estate  has  ex- 
pired, then  the  remainder-men  are  entitled 
to  possession,  and  It  becomes  incumbent  on 
them  to  keep  down  all  taxes  the  property  Is 
subject  to,  and  their  interest  in  the  property 
may  then  be  reached  for  taxes  against  the 
property.  It  follows,  therefore,  that  the  pay- 
ment of  the  taxes  by  them  was  officious,  and 
they  have  no  right  to  be  substituted  to  the 
state's  Uen  on  the  life  estate  for  the  amount 
80  paid  by  them  to  disctiarge  the  taxes.  24 
Am.  &  Eng.  Enc.  Law,  281.  Decree  revers- 
ed, and  bill  dismissed. 


HUGHES  V.  SETTLE  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee. 

Nov.  80,  1898.) 

COLLATIKAL  SECURITY  —  8DBSEQUENT  ACQUIBBD 

RiOHTS— Cbakoimo  Bark  with  Kotiob 
TO  President. 
1.  An  agent,  without  disclosing  his  princi- 
pal, made  a  loin,  and  receircd  a  note  therefor, 
with  bonds  an  collateral.  Thereaftpr  he  was 
notified,  and  through  him  his  principal,  by  the 
accommodation  indorser  on  the  note,  that,  in 
oousideration  of  bis  indorsement,  the  maker  of 
the  note  had  apreod  tiiat  ho  should  have  the 
bonds,  as  secnrity  for  indebtpdnpss  of  the  mak- 
er to  him,  subject  to  the  pledge  to  secure  the 
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Dote.  Held  that,  the  agent  having  surrender- 
ed the  collateral  to  the  maimer  of  the  note,  be 
and  his  principal  were  liable  to  the  accommoda'. 
tion  indorser  for  any  loss  thereby  occasioned  to 
him. 

2.  Where  an  agent  of  an  undisclosed  prin- 
cipal, holdiug  bonds  as  coUaterai,  with  notice 
that,  subject  to  such  pledge,  they  hare  been 
transferred  as  collateral  to  another,  surienders 
them  to  the  pledgor,  who,  from  proceeds  obtain- 
ed from  a  sale  thereof,  pays  a  debt  to  a  baulc 
of  which  such  agent  is  president,  bavins  been 
urged  by  such  president  to  make  a  payment,  the 
bank  will  be  hable,  for  the  money  so  received, 
to  the  one  having  the  secondary  rights  in  the 
bonds  as  security;  the  president,  and  through 
him  the  bank,  being  charged  with  notice  how 
the  money  was  obtained. 

Appeal  from  chancery  court  of  Maury 
county;   A.  J.  Abernathy,   Chancellor. 

Suit  by  George  T.  Hughes,  in  his  own 
right  and  as  trustee  for  another,  against  W. 
S.  Settle  and  others.  Decree  for  complain- 
ant. Certain  of  the  defendants  appeal  Mod- 
ified and  affirmed. 

Flguers  &  Padgett  and  J.  M.  Anderson,  for 
appellants.     Geo.  T.  Hughes,  for  appellee. 

WILSON,  J.  This  biU  was  filed  March 
24,  1803,  by  complainant,  Hughes,  in  his 
own  right  and  as  trustee  of  Mrs.  A.  G.  Jack- 
son, against  -W.  S.  Settle  and  Mrs.  K  S. 
Gardner,  of  Davidson  county,  the  City  Sav- 
ings Bank  of  Nashville,  and  Lucius  Frierson, 
of  Maury  county,  to  recover  the  sum  of  $2,- 
600,  the  alleged  dtSerence  between  f 7,500 
of  the  mortgage  bonds  of  the  Columbia  Wa- 
terworks Company,  held  as  colhiteral  to  se- 
cure the  payment  of  a  note  for  $5,000,  given 
MtB.  Gardner  by  said  Frierson,  and  indorsed 
by  complainant,  Hughes.  October  27,  1893, 
the  death  of  Mrs.  Gardner  was  suggested 
and  admitted  in  the  court  below,  and  the 
cause  was  revived  against  W.  S.  Settle  as 
her  administrator.  It  appears  that  W.  S. 
Settle  was  her  son-in-law,  but  not  her  ad- 
ministrator; and,  this  fact  being  called  to 
the  attention  of  the  court,  t^e  cause  was,  by 
consent,  revived  against  Mrs.  Laura  G.  Set- 
tle, the  daughter  of  Mrs.  Gardner,  and  the 
wife  of  W.  S.  SetUe,  as  the  administratrix 
of  Mrs.  Gardnei'.  She,  by  agreement,  as  ex- 
pressed in  the  order  of  the  court,  adopted 
the  answer  previously  filed  by  her  husband. 
The  cause  was  heard  by  the  chancellor 
April  17,  1896,  upon  the  pleadings  and  evi- 
dence. He  gave  complainant  a  decree 
against  all  the  defendants  for'  $1,760,  the 
difference  between  the  value  of  the  water- 
works bonds  held  by  Mrs.  Gardner  as  col- 
lateral to  secure  the  payment  of  the  note  due 
her  and  the  Interest  on  said  dlCference  from 
the  time  said  bonds  were  surrendered  to 
Frierson,  making  together  the  sum  of  $2,- 
026.60.  From  this  decree  aU  the  defend- 
ants prayed  an  appeal,  but  it  was  not  per- 
fected as  to  Mr.  Frierson. 

There  is  no  material  dispute  as  to  the 
facts,  which  are  as  follows:  Near  the  close 
of  the  year  1800,  W.  S.  SetUe,  as  the  agent 
of  Mrs.  Gardner,  without  disclosing  his  prin- 
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elpal,  negotiated  a  loan  tor  her  of  $5,000  to 
Lucliifi  Frlerson,  of  Columbia,  Tenn.  He 
took  said  Frlerson'8  note,  due  In  one  year, 
and,  as  collateral  to  secure  it,  $7,500  of  the 
first  mortgage  bonds  of  the  Ck)lumbia  Wa- 
terworlcs  Company,  of  Columbia,  Tenn.,  witb 
power  to  sell  tbem,  and  apply  the  proceeds 
to  the  payment  of  the  note,  provided  there 
was  default  In  Its  payment  at  maturity. 
Frlerson  did  not  pay  the  note  when  it  fell 
due,  but  aslied  for  a  renewal  of  the  loan. 
This  was  declined,  unless  good  personal  se- 
curity was  given,  In  addition  to  the  bond 
collaterals  given  to  secure  the  first  note. 
Frlerson  proposed  to  Mr.  Settle  to  secure  the 
indorsement  of  Mr.  Hughes  on  the  renewal 
note,  and  was  informed  that  be  would  be 
accepted.  Mr.  Frlerson  approached  com- 
plainant In  Columbia,  Tenn.,  in  reference  to 
Indorsing  his  note  for  the  loan  negotiated 
through  Mr.  Settle;  and,  after  some  hesita- 
tion, complainant  agreed  to  do  so,  provided 
the  waterworks  bonds  were  transferred  to 
him,  subject  to  the  rights  of  the  holder  of 
the  note  to  be  Indorsed  by  him  for  his  In- 
demnity, and  also  as  security  for  what  Filer- 
son  owed  him  individually,  and  as  trustee 
of  Mrs.  Jackson,  and  for  all  sums  for  which 
he  was  bound  for  Frlerson  on  any  account 
To  effect  the  renewal  of  the  loan,  Frlerson 
executed  bis  note  for  $5,000  to  complainant, 
and  the  latter  indorsed  it.  This  note  was 
sent  by  mall  from  Columbia  to  Mr.  Settle, 
at  Nashville;  and,  upon  its  reception.  It 
was  immediately  delivered  by  htm  to  Us 
mother-in-law.  Mrs.  Gardner,  who  put  it 
with  the  bond  collaterals  in  her  bank  box 
In  the  American  National  Bank,  of  Nash- 
ville. The  first  note  was  canceled,  and  sent 
by  Mr.  Settle  to  Mr.  Frlerson,  at  Columbia. 
The  following  is  a  copy  of  the  contract  giv- 
en by  Frlerson  to  complainant  to  induce  him 
to  Indorse  the  note  for  $5,000:  "Columbia, 
Tenn.,  Dec.  31st,  1881.  Whereas,  I  have 
this  day  indoi:9ed  note  of  Lucius  Frlerson 
for  five  thousand  dollars,  payable  to  me,  and 
Indorsed  in  blank,  due  Dec.  31st,  1892,  which 
note  is  secured  by  $7,500.00  of  the  first  mort- 
gage bonds  of  the  Columbia  Waterworks 
Co.,  with  interest  for  one  year  of  the  cou- 
pons attached  to  said  bonds,  and  said  note 
provides  upon  Its  face  for  sale  of  said  bonds 
In  case  of  default,  In  form  same  as  blank 
note  hereto  attached:  Now,  in  considera- 
tion of  said  Hughes'  indorsing  said  note  and 
becoming  bound  thereon,  it  Is  agreed  that 
said  Hughes  shall  be  entitled  to  have  and 
to  hold  said  bonds  as  security  for  any  sum 
which  I  may  owe  said  Hughes  individually 
or  as  trustee  for  Mrs.  A.  6.  Jackson,  or  for 
which  he  may  be  bound  for  me  on  any  ac- 
count, but  to  be  subject,  of  course,  first  to 
the  payment  of  the  debt  herein  secured; 
and,  in  case  of  payment  of  the  note  so  In- 
dorsed by  said  Hughes,  then  he  Is  to  be  sub- 
stituted to  all  the  rights  of  indorsee  under 
said  collateral  note.  [Signed]  Ladns  Frler- 
son."   Mr.  Hughes  wrote  Mr.  Settle  the  fol- 


lowing letter,   inclosing  copy  of  the  above 
transfer   to   him:     "Columbia,   Tenn.,  Jan. 
12th,   1892.     W.   a   Settle,   Esq.,   Nashville 
Tenn.— Dear  Sir:    I  Inclose  copy  of  agree 
ment  executed  by  Mr.  Frlerson  to  myself  si 
the  time  I  indorsed  the  note  for  him.    Pleaw 
return  this  copy,  and  bear  the  transfer  in 
mind,     I  was  informed  by  Mr.  Frlerson  at 
the  time,  as  you  will  see  from  the  agree- 
ment, that  there  was  matured  Interest  foi 
one  year.     Will  yon  please  Inform  me  wiiai 
has  become  of  these  coupons  7    Very  respect- 
fully,  Oeorge   T.    Hughes."     It   seems  that 
Mr.  Settle  did  not  fulljr  understand  the  par- 
port  of  this  letter  and  Its  Indosure,  and  be 
wrote  to  Mr.  Frlerson  In  reference  to  it,  and 
this   letter  was  banded  or  shown  by  Mr. 
Frlerson    to    Mr.    Hughes.     Thereupon   Mr. 
Hughes    wrote    Mr.    Settle    the    following: 
"Mr.  Frlerson  showed  me  your  letter  to  biiu 
referring   to   my    letter    inclosing   copy   of 
agreement  in  reference  to  collateraL     If  you 
will  read  the  Instrument,  you  will  see  tbat 
It  Is  Intended  to  be  subject  to  the  claim  of 
the  holder  of  the  note  tor  $5,000.00,  and  not 
In  any  way  intended  to  interfere  with  that 
Of  course,  the  coupons  maturing  July,  18U1. 
and  Jan.  1st,  1882,  would,  imder  the  agree- 
ment,  pass  to  me;   and   I   had  an  under- 
standing with  him  to  that  effect.     So,  wlten 
you  forward  the  coupons  to  Maury  BaAk 
and  Trust  Co.,  you  can  notify  the  cashier  ti 
deliver   to   me  under  Mr.    Frierson's  diiet^ 
tlons."     This  letter,  as  well  as  the  previous 
one,  inclosing  copy  of  agreement,  was  shown 
to   Mrs.    Gardner;   and    Mr.    Settle    testifies 
that,  when  he  showed  her  the  letter  above, 
she  said  she  did  not  know  Mr.  Hughes  in 
the  transaction,  and  that  he  made  a  pencil 
memorandum  at  the  bottom  of  the  letter  tu 
this  efl^ect     Mr.  Settle,  however,  replied  to 
the  letter  of  Hnghes  Just  copied  as  follows, 
under   date   January   15,    1882:     "Yours  to 
hand.     I  should  not  have  asked  for  an  ex- 
planation of  that  part  of  the  contract  wliirii 
says  be  [Hughes]  shall  be  the  custodian  of 
securities  In  consideration  of  his  having  In- 
dorsed.    This  would  convey  the  idea  tlut 
you  were  to  hold  bonds.     Hence  I  wanted 
an  understanding  at  the  beginning."    At  tbe 
time  Mr.  Hnghes  Indorsed  this  $5,000  note. 
Mr.  Frlerson  was  Indebted  to  him  indiTid- 
ually  in  the  sum  of  $1,000  or  $l,50a  and  be 
was  also  Indebted  to  him  as  trustee  of  Mrs. 
Jackson  for  over  $4,000.    In  addition,  Hnsiio 
was  security  for  Frlerson  at  a  bank  at  Law- 
renceburg  for  the  sum  of  $900  or  more.  Mr. 
Frlerson  came  to  Nashville  In  August,  189S. 
and   saw   Mr.   Settle   with   reference  to  tlie 
payment  of  the  $5,000  note,  there  being  «d 
understanding  in  parol  between  them,  from 
the  origin  of  the  loan,  that  he  had  a  right  to 
pay  It  before  maturity  if  he  so  desired.   Mr. 
Settle  produced  the  note  and  cdlaterals,  and 
the  note  was  paid,  and  the  bonds  delivered 
to  bim,  and  he  sold  the  bonds.    Mr.  SetUe 
does    not    remember    clearly    whether   the 
bonds  were  turned  over  to  BIr.  FrierMW  he- 
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fore  the  money  was  paid  on  the  note  or 
after,  bnt  the  matter  was  closed  the  same 
day;  and  Mr.  Frlerson  also  paid  a  large  sum 
on  his  indebtedness  to  the  City  Savings 
Bank  of  Nashville,  of  which  Mr.  Settle  was 
president,  on  the  same  day.  It  is  doubtless 
trne  that  Mr.  Settle  did  not  at  the  time 
definitely  or  personally  know  where  or  from 
what  source  Frlerson  got  the  mcmey  to  pay 
said  note,  and  the  sum  he  paid  his  bank. 
But  it  is  quite  manifest  fr<Mn  this  record, 
and  we  so  find  as  a  fact,  that  the  money 
was  derived  from  a  sale  of  the  $7,500  of 
bonds  given  as  collateral  to  secure  the  $5,000 
note  indorsed  by  Hughes,  and  which  had 
been  transferred  to  him,  as  hereinbefore 
stated,  by  contract  in  writing,  a  copy  of 
which  had  been  sent  to  Mr.  Settle.  Mr. 
Settle,  when  he  filed  his  answer  to  the  orig- 
inal bill,  had  forgotten  the  fact  that  Mr. 
Hughes  had  notified  him  by  letter  of  the 
transfer  of  the  bonds  held  as  collateral  to 
secure  the  $5,000  note,  subject  to  the  prior 
right  of  the  holder  of  said  note,  and  that  he 
had  sent  with  the  letter  of  notification  a 
copy  of  the  contract  evidencing  the  transfer 
and  Its  purpose.  It  is  also  apparent  that 
this  fact  was  not  present  to  his  memory 
when  he  surrendered  the  bonds  to  Mr.  Frier- 
son.  But,  however  this  may  be.  It  is  cer- 
tain that  he  delivered  said  bonds  to  Mr. 
Prierson,  without  the  consent,  knowledge,  or 
acquiescence  of  Mr.  Hughes,  and  that,  in 
doing  so,  he  acted  as  the  agent  of  Mrs. 
Gardner,  possessed,  in  contemplation  of  law, 
of  the  knowledge  that  said  bonds  had  been 
transferred  to  Mr.  Hughes  for  specified  ends. 
In  consId«ratlon  of  his  indorsement  of  the 
note  for  the  loan  he  had  made  to  Mr.  Frier- 
son  for  his  mother-in-law.  It  is  further 
cleariy  proved  that  Mr.  Frlerson  at  this 
time  was  Insolvent  After  Mr.  Hughes 
learned  that  Frierson  had  paid  iSie  note  for 
$6,000,  he  demanded  the  bond  collaterals  or 
the  difference  between  the  amount  of  the 
note  and  the  face  value  of  the  bonds.  At 
the  maturity  of  the  note,  or  the  day  there- 
after, be  proposed  to  pay  the  note,  and  de- 
manded the  collaterals,  and  then,  or  soon 
thereafter,  first  learned  who  held  the  note, 
and  who  was  the  principal  for  whom  Mr. 
Settle  acted  in  effecting  the  loan.  Several 
letters  passed  between  Mr.  Hughes  and  Mr. 
Settle  respecting  the  fact  of  his  surrender  of 
the  bonds  to  Mr.  Frierson,  Mr.  Hughes  In- 
sisting that  he  had  no  ri^t  to  deliver  said 
bonds  to  Frierson;  that  he  had  suffered  se- 
rious wrong  In  consequence  thereof;  and 
that  his  loss  should  be  made  good.  Mr.  Set- 
tle Insisted  that,  when  Mr.  Frierson  paid  the 
note,  he  (Frierson)  was  entitled  to  the  col- 
lateral, and  that  he  had  no  right  to  with- 
hold It  under  the  terms  of  the  parol  under- 
standing and  agreement  between  him  and 
Frierson;  that  the  latter  had  the  right  to 
pay  the  note  before  It  matured,  and  take  up 
the  collateral.  It  Is  further  Insisted  on  be- 
half of  defendants  appealing,  especially  on 


behalf  of  the  estate  of  Mrs.  Gardner,  that  It 
Is  not  bound  to  pay,  because,  when  she  re- 
ceived the  note  indorsed  by  Mr.  Hughes,  the 
collateral  was  not  Impressed  with  any  trust 
in  his  favor  of  which  she  was  informed  at 
the  time  of  its  acceptance,  and  that  she  never 
agreed  to  hold  the  bonds  for  his  benefit  un- 
der the  terms  of  the  contract  made  with 
him  by  Frierson  at  the  time  Frierson  se- 
cured bis  Indorsement  of  the  note  she  held. 
Mr.  Settle  further  insists  that  he  acted  in 
the  matter  simply  as  the  agent  of  his  moth- 
er-in-law, Mrs.  Gardner,  and  carried  out  her 
directions,  and  that  he  did  so  without  com- 
pensation, and  that,  having  acted  In  this  re- 
lation, and  In  good  faith,  he  Is  not  liable. 
The  City  Savings  Bank,  admitting  that 
Frierson.  August  27,  1S92,  paid  $S35.59  on 
his  indebtedness  to  It,  avers  that  it  had  no 
knowledge  of  where  Frierson  gat  the  money 
to  pay  said  sum,  nor  any  notice  that  It  was 
realized  from  a  sale  of  the  bonds  In  ques- 
tion. It  also  avers  that  It  knew  nothing  as 
to  when  or  for  what  purpose  W.,  S.  Settle 
came  Into  possession  of  said  bonds,  nor  the 
terms  and  conditions  upon  which  he  held 
them.  Upon  tiiese  grounds  It  denies  any 
liability. 

Three  errors  are  assigned  covering  the  re- 
spective contentions  of  the  defendants.  The 
first  is  that  the  chancellor  erred  in  decreeing 
against  W.  S.  Settle,  because,  in  reference  to 
the  transaction  in  issue,  he  acted  only  as 
agent  for  Mrs.  Gardner,  and  had  finished  his 
agency,  and  delivered  the  bonds  and  note  to 
her,  before  he  received  any  notice  of  the 
rights  or  claims  to  the  bonds  on  the  part 
of  complainant,  and  because,  while  acting  as 
such  agent,  he  had  no  notice  or  knowledge 
of  the  claims  of  complainant,  and  because 
there  is  no  proof  of  bad  faith  on  his  part; 
second,  that  the  court  erred  in  holding  the 
City  Savings  Bank  liable,  because  the  proof 
shows  that  it  had  nothing  to  do  with  the 
transaction,  and  because  the  note  and  bonds 
were  never  in  its  possession  and  under  its 
control,  and  because  it  never  disposed  of  the 
bonds,  or  knowingly  received  any  of  the 
proceeds  when  Frierson  sold  them;  third,  the 
court  erred  in  decreeing  against  the  estate  of 
Mrs.  Gardner,  because  the  note  indorsed  by 
Hughes  and  the  bond  collaterals  were  re- 
ceived by  her,  and  her  rights,  duties,  and 
responsibilities  In  reference  to  them  were 
fixed  before  she  received  any  notice  of  the 
claims  of  Hughes,  her  duties  and  liabilities 
being  fixed  under  her  contract  with  Lucius 
Frierson,  and  under  the  contract  she  was 
under  no  duty  to  hold  the  bonds  for  Hughea 
when  Frierson  paid  the  notes,  and  demanded 
them. 

The  insistence  on  behalf  of  Mr.  Settle 
Is  not  sustained  by  the  facts,  nor  Is  it  sanc- 
tioned by  the  law  as  applicable' to  the  facts. 
In  his  answer,  he  states  the  loan  to  Frierson 
was  made  In  his  name,  and  that  Mrs.  Gard- 
ner was  not  known  In  the  transaction,  but 
that  he  acted  as  her  agent  in  the  matter.   He 
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further  states  that,  when  the  renewal  note 
with  the  Indorsement  of  Hughes  was  re- 
ceived, It  was  filed  away  by  him,  together 
with  the  collaterals,  among  the  valuable  pa- 
pers of  Mrs.  Gardner.  He  further  states  in 
his  answer  that  he  "had  no  Interest  In  the 
transaction  further  than  as  the  agent  of  Mrs. 
Gardner,  and  he  held  the  bonds  merely  ajs 
bailee,  and  under  an  agreement  that  required 
him  to  deliver  them  to  the  owner  whenever 
demanded."  He  held  them,  under  this  state- 
ment, after  the  reception  of  Mr.  Hughes'  let- 
ter of  January  12,  1892,  inclosing  contract  of 
Frierson  to  Hughes,  and  especially  after  the 
letter  of  explanation  written  in  reply  to  his 
letter  to  Mr.  Frierson,  which  he  deemed  sat- 
isfactory for  Mr.  Hughes;  for,  subject  to  the 
rights  of  the  holder  of  the  $5,000  note,  they 
belangcd  to  Mr.  Hughes,  as  a  coi;a:e:al  secut- 
Ity.  Beyond  all  question,  these  bonds  were 
Impressed  with  a  known  trust  In  favor  of 
Mr.  Hughes,  whether  they  were  in  the  actual 
custody  of  Mrs.  Gardner  or  Mr.  Settle;  and 
neither,  lender  the  facts  of  this  case,  could 
Ignore  the  existence  of  this  trust,  or  dis- 
regard it. 

It  is  forciblly  argued  by  able  counsel  for 
the  estate  of  Mrs.  Gardner  that  she  knew 
nothing  of  the  trust  rights  of  Mr.  Hughes 
in  these  b.nds  when  the  i.o:e  Indosed  by  him 
was  received  and  accepted  by  her,  and  at 
that  time  she  was  only  obligated  to  hold  the 
bonds  subject  to  the  order  of  Mr.  Frierson 
when  the  note  was  paid;  and,  this  being  so, 
it  is  argued  that  it  was  not  competent  for 
either  Frierson  or  Hughes,  or  both,  to  change 
the  nature  of  her  relation  to  the  bonds,  or  to 
compel  her  to  act  as  bailee  or  holder  of  bonds 
for  any  one  except  herself  as  security  for  her 
note,  and  for  Mr.  Frierson  upon  its  payment 
To  hold  otherwise,  it  is  said,  will  establish 
a  principle  that  will  largely  interfere  with 
the  use  and  effectiveness  of  all  stock  and 
bond  collaterals  in  the  business  of  trade  and 
commerce.  In  the  first  place,  this  conten- 
tion is  denied  by  a  dominant  fact  in  the  case. 
Mr.  Settle,  who  controlled,  as  agent,  this 
matter  for  Mrs.  Gardner,  agreed,  and  hence 
she  agreed,  to  hold  the  bonds  for  Mr.  Hughes. 
This  agreement  is  virtually  implied  in  the 
letter  of  Mr.  Settle  to  Mr.  Hughes  hereinbe- 
fore copied,  of  date  January  15,  1892,  where- 
in. In  reply  to  the  letter  of  Mr.  Hughes,  he  says 
that  he  "wanted  an  understanding  at  the  be- 
ginning." It  is  implied  in  the  fact  that 
neither  legally  repudiated  the  claims  of  Mr. 
Hughes  when  notified  of  them.  As  a  matter 
of  law,  neither  could  have  done  so.  Mrs. 
Gardner  was  pledgee  of  these  bonds,  and 
held  them  as  security  for  the  note  of  Frier- 
son, indorsed  by  Hughes.  See  Story,  Bailm. 
I  287;  Steams  v.  Marsh,  4  Denio,  227;  Schou- 
ler,  Bailm.  i  159.  In  modern  jurisprudence, 
where  Incorporeal  chattels,  such  as  stocks, 
bonds,  etc.,  are  put  in  pledge  to  secure  a 
debt  or  the  performance  of  some  obligation, 
the  more  patrician  expression,  "collateral 
security,"  is  applied  to  the  bailment     But 


the  essential  nature  of  the  transaction  wlih 
respect  to  the  title  of  the  property  Is  tbe 
same  as  a  pledge;  and  it  Is  settled  law  tlut 
in  tbe  case  of  a  pledge  the  title  does  not 
pass  to  the  pledgee,  but  only  a  special  prop- 
erty In  the  thing.  And  this  is  so  where  a 
chattel  is  delivered,  with  authority  conferral 
on  the  bailee  to  sell  It  and  credit  the  amouut 
on  a  debt  owing  to  the  bailee.  After  he  has 
so  pledged  the  collateral,  the  bailor  ma;  sell 
it  to  a  third  party,  and  vest  in  him  a  guud 
title,  subject  of  course,  to  the  rights  of  tbe 
pledgee;  and  in  such  case  the  posseKsioD  ot 
the  bailee  is  the  posseaaion  of  the  purchaser. 
Brewster  v.  Hartley,  99  Am.  Dec  237;  Uar- 
lick  V.  James,  12  Johns.  146.  Shares  of  stock 
in  a  corporation,  negotiable  instruments,  aud 
choses  in  action  generally  are  geaerall; 
pledged  by  a  written  transfer  apparenilj 
passing  the  title  where  mere  delivery  is  not 
sufficient  to  pass  the  power  of  dispotition. 
But  in  all  such  cases,  in  the  absence  of  ex- 
press contract  containing  other  and  further 
stipulations,  the  title,  or,  more  accurate!; 
speaking,  the  general  property,  as  between 
tbe  pledgor  and  pledgee,  remains  in  tlie 
former.  Luckett  v.  Townsend,  3  Tex.  lU, 
49  Am.  Dec  723.  and  full  note.  It  followt 
that  as  the  general  property  remains  in  tbe 
pledgor,  he  has  the  right  to  transfer  tbe 
same;  and  if  the  pledgee,  having  notice  of  tbe 
transfer,  Ignores  or  disregards  the  rights  of 
the  transferee,  and  loss  \a  thereby  cansed 
to  him,  the  pledgee  will  be  liable  to  make 
good  the  loss.  Authorities  supra;  Loughbor- 
ough V.  McXevin,  74  Cal.  250.  14  Pac.  3ii), 
and  15  Pac.  773;  Id.,  5  Am.  St  Bep.  435  et 
seq.,  and  note.  Tbe  bonds  in  this  case  were 
clearly,  under  the  contract  and  relation  of 
the  parties,  held  for  Mr.  Hughes  by  Mrs. 
Gardner,  subject  to  their  liability  to  pay  tbe 
debt  due  her,  and  neither  she  nor  her  agent 
could  dispose  of  or  surrender  them  in  di^ 
regard  of  his  rights.  Moreover,  under  tbe 
facts  of  this  case,  the  condition  and  terms  on 
which  Mr.  Hughes  became  indorser  on  tlie 
note  given  to  Mrs.  Gardner,  which  were  com- 
municated to  her  through  her  agent,  and  is 
which  she  acquiesced,  fixed  a  qtecific  trust 
in  the  bonds  in  his  favor,  and  she  held  them 
subject  (her  debt  being  preferred)  to  this 
trust 

We  are  unable  to  assent  to  the  ingenious 
argument  of  counsel  that  the  pledgor  of 
stocks  or  bonds,  as  collateral  security  for  tbe 
payment  of  a  debt  cannot  attach  or  fix  addi- 
tional instruments  or  burdens  on  the  pledged 
property,  unless  assented  to  by  tbe  brst 
pledgee,  and  that  to  permit  him  to  do  so 
would  largely  destroy  the  usefulness  of  snob 
securities  In  the  active  business  of  trade  and 
commerce.  That  he  cannot  attach  subse- 
quent incidents  or  conditions  which  in  an; 
way  interfere  with  the  rights  of  the  pledgee 
to  have  satisfaction  out  of  the  pledged  prop- 
erty for  his  debt  or  demand  may  be  con- 
ceded; but  that  the  owner  or  pledgor  of  tbe 
collaterals  cannot  'himself  deal  with  them. 
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labjeet  to  the  rights  of  tbe  pledgee  under 
bii  contnct  of  bailment,  Is  a  proposition  that 
wo  haTe  been  unable  to  find  8Tipi>orted  In 
uj  adjudicated  case  coming  to  onr  atten- 
tion. The  fact  tbat  Mrs.  Gardner  said,  when 
she  was  shown  a  certain  letter  of  Mr. 
Hogbes,  that  she  did  not  know  him  in  the 
tnnsactioD,  cannot  be  taken  as  the  assertion 
tf  an  accepted  legal  fact  in  this  case.  She 
did  not  know  him  in  the  transaction.  He 
Tas  indorser  on  the  rery  note  that  she  held 
certain  collaterals  to  secure,  and  the  condi- 
tion of  his  Indorsement  was  that  these  col- 
latenla,  subject  to  their  liability  to  pay  her 
note,  were  to  be  held  for  his  benefit,  as  col- 
Itlcnls  to  secure  other  debts  due  from  Mr. 
Frifreon.  In  short,  these  bonds,  in  the  hands 
o(  Mn.  Gardner  or  her  son-in-law,  were  im- 
pressed with  certain  tmsts  In  favor  of  Mr. 
Unshes,  and  these  trusts  were  known  to  her 
tad  her  agent  controlling  them.  This  being 
w.  If  she  or  her  agent,  or  both,  f  oi^ettlng  or 
Ignoring  his  rights,  delirered  the  bonds,  with  - 
ost  his  assent,  to  an  insolvent  party,  where- 
bj  he  lost  the  benefit  of  the  security,  they 
will  be  made  to  respond  for  whatever  loss 
be  smtained  in  consequence  of  the  wrongful 
nuiender  of  the  bonds.  There  Is  bo  error  in 
(he  decree  of  the  chancellor  holding  the  es- 
Ute  of  Mrs.  Gardner  and  W.  S.  Settle  liable. 
The  case  of  the  City  Savings  Bank  presents 
1  question  of  more  difficulty.  Mr.  Frierson 
▼as  Indebted  to  this  bank.  Its  ofBdals  were 
vttng  him  to  pay  the  debt  or  reduce  it 
Mr.  Settle,  the  president  of  this  bank,  as  a 
matter  of  practical  fact,  controlled  or  held 
r3)  of  bonds  belonging  to  Frierson,  to  se- 
(urc  the  debt  going  to  his  mother-in-law. 
Th<«  bonds,  subject  to  the  prior  oialms  for 
the  debt  of  his  mother-in-law,  had  been  trans- 
ferred to  Mr.  Hughes,  of  which  fact  be  had 
lieen  informed,  and  to  which  transfer  he  had, 
in  legal  contemplation,  assented.  Frierson 
presents  himself,  and  proposes  to  pay  the 
debt  going  to  his  mother-in-law,  anJ  d  mands 
tile  collateral  bonds.  Mr.  Settle  delivers 
them  to  Mr.  Frierson,  and  the  latter  sells  or 
l>;pothecates  them  to  Mr.  T^andls,  gets  the 
money  on  them,  and  with  itpays  the  note  with 
accrued  interest  going  to  Mrs.  Gardner,  the 
mother-in-law  af  Mr.  Settle,  and  appropriates 
V&X  ont  of  what  remains,  as  a  payment 
of  his  debt  to  the  bank  of  which  Mr.  Settle  Is 
IMident,  In  compliance  with  the  request  of 
Uie  president.  The  facts  and  circumstances 
sarronnding  the  anrrender  of  these  bonds  by 
^-  Settle  to  Mr.  Frierson,  and  the  payment 
(<  the  note  to  Mrs.  Gardner,  and  the  debt  to 
^  bank,  as  disclosed  in  this  record,  Were 
"0^  as  is  law  fixed  notice  on  Mr.  Settle  that 
"■sse  payments  were  made  from  proceeds  of 
itie  sale  of  the  bonds.  If  Mr.  SetUe  was  af- 
fected with  notice,  so  was  the  bank  In  this 
^*x!:  for  what  Mr.  Settle  knew,  or  ought  to 
We  known.  In  view  of  his  relation  to  and 
cootrcil  of  these  bonds  and  to  this  bank,  that 
It  alao  Imew.  It  may  be  conceded  that  an 
officer  of  a  bank  may  have  dealings  altogeth- 


er independent  of  his  connection  with  the 
bank,  and  that  the  bank  will  not  be  affected 
thereby;  but  we  are  unable  to  assent  to  the 
proposition  that  a  bank  can  receive  the  pro- 
ceeds of  a  diverted  trust  in  payment  of  a 
debt  due  it,  the  diversion  and  its  reception  of 
the  funds  being  the  result  of  the  action  of 
its  president,  and  then  hold  the  fund  against 
the  rightful  beneficiary  under  the  trust,  be- 
cause of  the  averment  of  the  corporation  that 
it  did  not  know  that  its  debtor  was  paying 
the  proceeds  of  a  diverted  trust  asset,  or  be- 
cause its  receiving  officer  did  not  know  from 
what  source  its  debtor  got  the  money  he 
paid  to  it  It  received  part  of  the  proceeds 
of  the  collateral  held  for  this  complainant, 
and  this  collateral  was  put  upon  the  market 
with  the  assent  of  its  president,  and  the 
president,  In  legal  effect,  at  the  time  asked 
the  party  to  whom  he  surrendered  the  col- 
lateral to  use  It,  If  necessary,  in  paying  his 
debt  to  hhs  bank.  It  Is  due  to  Mr.  Settle  to 
state,  as  it  Is  apparent  from  this  record,  that 
his  action  in  relation  to  these  bonds,  and  the 
resultant  diversion  from  the  trust  impressed 
on  them  in  favor  of  Mr.  Hughes,  occurred 
in  consequence  of  his  having  forgotten  at  the 
time  the  rights  of  Mr.  Hughes  in  them.  This 
bank  is  liable,  under  the  facta,  to  the  extent 
to  which  it  received  the  proceeds  of  this  col- 
lateral, but  no  further.  This  appears  to  be 
$93,5.50.  Mr.  Frierson  states  that  he  paid 
from  the  proceeds  of  these  bonds  to  this  bank 
the  sum  of  $1,150;  but  the  probability  is  that 
his  memory  is  at  fault  as  to  the  amount,  and 
from  an  inspection  of  his  deitositton  it  would 
seem  that  he  Is  speaking  merely  from  mem- 
ory. 

The  result  is  that  the  decree  of  the  chan- 
cellor is  affirmed  against  the  administratrix 
of  Mrs.  Gardner  and  Mr.  Settle,  and  his  de- 
cree, in  so  far  as  the  City  Savings  Bank  is 
concerned,  will  be  modified  so  as  to  hold  it 
liable  only  to  the  extent  of  $935.50,  and  inter- 
est thereon  from  the  reception  of  said  sum 
from  Frierson,  to  wit,  August  27,  1892;  the 
liability  of  all  the  parties,  however,  not  to 
exceed  the  sum  decreed  by  the  chancellor 
against  all  the  defendants,  and  interest  there- 
on. The  defendants,  except  the  City  Savings 
Bank,  will  pay  the  costs  of  the  appeal  to  the 
supreme  court.  The  costs  of  the  court  below 
will  be  paid  as  adjudged  by  the  chancellor. 

NEIL  and  BARTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  December 
11,1895. 


LEONARD  T.  READ. 

(Court  of  Chancery  Appeals  of  Tennessee. 

Dec.  23.  1895.) 

Deed — Reservation  op  Rooms— Destsiictiox  or 

Building— Rights  op  Grantor. 

1.  An  owner  of  a  lot  and  a  brick  house 

partly   built   thereon,    sold   and    conveyed   the 

same,  in  considoration  "of  six  hundred  dollars 
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to  mp  RatiBfactorily  arranged,"  but  the  derd  ex- 
pressly proTided  that  the  grantee  "is  to  com- 
plete said  honse  and  have  cut  off  of  the  front 
on  north  end  of  said  building,  upstairs,  twenty- 
eight  feet,  and  divided  into  othces,  as  may  be 
directed  by  (the  grantor],  and  Icee^  the  same 
in  reaeonablp  repair  for  his  use.  which  twenty- 
eight  feet  upstairs  in  said  building  is  not  trans- 
ferred by  this  deed,  but  the  absolute  title  to 
same  is  retained,  and  the  building  of  the  same 
ia  a  part  of  the  purchase  consideration  for  aaid 
house  and  lot."  The  grantee  comjileted  the 
building,  and  the  grantor  went  into  possession 
of  the  offices.  The  bailding  was  afterwards  de- 
■troyed  by  fire,  and  in  rebuilding  the  grantor's 
claim  to  like  office  rooms  reserved  in  the  deed 
was  ignored.  Beld,  that  the  consideration 
named  in  the  deed  was  fully  paid  by  the  comple- 
tion of  the  ori^nal  offices,  and  hence  the  gran- 
tor had  no  claim  which  he  could  enforce  as  a* 
vendor's  lien. 

2.  As  the  deed  contained  no  covenant  to  re- 
boild,  the  grantee  fulfilled  his  contract  so  long 
as  he  kept  the  existing  offices  in  reasonable  re- 
pair. 

3.  The  contract  in  the  deed  was,  in  legal  ef- 
fect, simply  a  lease  of  the  officea  without  fur- 
ther rent  as  long  as  the  building  existed,  and 
after  its  destmction  the  lessee  had  no  property 
in  the  brick  which  bad  inclosed  the  particular 
rooms  occupied  by  him,  but  the  material  which 
remained  after  tne  fire  belonged  to  the  owner 
of  the  lot  as  a  part  of  the  building. 

Appeal  from  chancery  court,  Marshall 
cotinty;  W.  S.  Bearden,  Chancellor. 

Bill  by  W.  J.  Leonard  against  T'.  K.  Read 
to  determine  complainant's  Interest  in  lands 
nnder  an  express  contract  set  out  In  a 
deed  executed  by  him  to  defendant.  A  de- 
murrer to  the  bill  was  sustained,  and  com- 
plainant appeals.    Affirmed. 

Armstrong,  Smltbson  &  Armstrong,  for  ap- 
pellant Yertrees  &  Vertrees,  Thos.  F.  Baynes, 
and  A.  N.  MUler,  for  appellee. 

BARTON,  J.  On  bill  and  demurrer.  The 
demurrer  was  sustained,  and  the  bill  dis- 
missed. Complainant  appealed  to  tbe  su- 
preme court,  and  assigns  errors.  The  ques- 
tion In  this  case  Is  whether  or  not  one  who 
owns  a  room  in  a  hou.se  has  any  interest 
In  the  land  after  tbe  honse  has  been  de- 
stroyed by  fire,  or  in  tbe  new  bouse  which 
the  owner  of  tbe  land  may  build. 

On  the  18th  of  October,  1890,  W.  J.  Leon- 
ard and  wife  executed  to  W.  H.  Crawford 
tbe  following  deed:  "State  of  Tennessee, 
Marshall  County.  Know  all  men  by  these 
presents,  that  we  have  this  day  bargained 
and  sold,  and  do  hereby  transfer  and  convey, 
onto  W.  H.  Crawford,  for  the  sum  of  six 
hundred  dollars  to  me  satisfactorily  ar- 
ranged, the  following  described  real  estate 
In  tbe  town  of  Lewlsburg,  Tennessee,  to  wit: 
A  lot  in  the  said  town  with  a  brick  house 
partly  built  on  the  same.  Said  lot  is  bound- 
ed as  follows,  to  wit:  Beginning  at  tbe  N. 
W.  comer  of  tbe  lot  by  me  transferred  to 
L.  A.  Thompson,  running  east  twenty  and 
Mie-half  feet  to  R.  Warner's  lot;  thence 
south  sixty-three  feet;  thence  west  twenty 
and  one-half  feet  to  said  Thompson's  lot; 
thence  north  sixty-three  feet  to  the  begin- 
ning,—on   the  public  square  of  said   town 


of  Lewlsburg.  Said  Crawford  is  to  com- 
plete said  house  and  have  cut  oft  of  ib( 
front  on  north  end  of  said  building,  upstain>. 
twenty-eight  feet,  and  divided  into  offices 
as  may  be  directed  by  said  W.  J.  Leonard, 
and  keep  the  same  in  reasonable  repair  foi 
his  use,  which  twenty-eight  feet  upstairs  Id 
said  building  is  not  transferred  by  this  deed, 
but  tbe  absolute  title  to  same  Is  retained, 
and  the  building  of  the  same  is  a  part  ol 
tbe  purchase  consideration  for  said  honse  and 
lot.  We  covenant  with  him  that  we  are  law- 
fully seised  and  possessed  of  said  lot,  and 
have  a  good  right  to  convey  the  same,  and 
that  tbe  same  is  unincumbered,  and  that  we 
will  forever  defend  tbe  title  to  the  same 
against  all  lawful  claims  whatsoever,  subjeci 
to  the  reserved  right  and  title  to  said  twenty- 
eight  feet  upstairs  heretofore  set  out  in  this 
deed.  Witness  our  hands  on  this  tbe  IStli 
of  Oct,  1S80.  W.  J.  Leonard.  N.  M.  Lera- 
ard." 

The  bill  alleges  the  execution  of  this  deed. 
and  that  It  was  a  brick  house  partly  con- 
structed when  the  deed  was  made  by  Leon- 
ard to  Crawford.  Alleges  that  by  said  deed 
complainant  did  not  transfer  the  whole  of 
said  house  and  lot  to  Crawford,  but  reuls- 
ed  28  feet  front  of  the  second  story,  whicli 
Crawford  was  to  build,  complete,  and  keep 
In  repair.  The  deed  is  referred  to  for  a  foil 
statement  of  the  contract  The  bill  farther 
alleges  that  Crawford  went  forward  and 
completed  the  house,  and  built  the  officer 
contracted  for  on  the  lot.  Immediately  aft- 
er its  completion  tbe  complainant  went  into 
possession  and  occupancy  of  the  offices.  Al- 
leges that  subsequently  HoUlns,  Sons  &  CSo 
attached  Crawford's  interest  In  tbe  bouse 
and  lot  by  a  bill  filed  in  the  chancery  court 
of  Marshall  county,  and  that  said  cause  pro- 
ceeded to  final  judgment  and  it  was  sold 
for  tbe  debt  by  tbe  clerk  and  master  of  tbe 
court,  purchased  by  UoUins,  Sons  &  Co.,  and 
transferred  by  HolUns,  Sons  &  Co.  by  deed 
to  defendant,  Read,  with  a  special  warrant}' 
against  complainant's  claim.  Alleges  tliat 
Read  purchased  tbe  lot  with  full  knowledgt' 
of  complainant's  claim.  Alleges  that  tbe  of- 
fices were,  with  tbe  rest  of  the  buildins,  de- 
stroyed by  fire.  Alleges  that  Read  has  re- 
built the  bouse  on  said  lot  but  now  denle;: 
the  right  of  complainant  to  occupy  any  part 
of  tbe  building,  notwithstanding  tbe  fact 
that  the  property  in  the  otUces  was  that  of 
complainant  Alleges  that-  tbe  building  of 
the  office  and  keeping  It  in  repair  was  a  part 
and  parcel  of  the  purchase  consideration. 
Alleges  that  In  rebuilding  the  bouse.  Read 
totally  ignored  tbe  complainant's  right  and 
interest  in  the  house  or  lot,  and  in  the  con- 
struction of  the  same  gave  or  left  no  acr^< 
to  tbe  same,  nor  built  any  office  or  ofBi\^ 
for  bim,  and  that  he  is  not  now,  nor  has  be 
been,  keeping  the  same  in  repair  for  com- 
plainant's use  and  benefit  and  that  be  baa 
thus  breached  the  warranty  in  the  deed  to 
Crawford  and  is  liable  to  the  complainan. 
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Alleges  that  complainant's  claim  -was  a  ven- 
dor's lien  on  the  lot,  and  was  part  of  the 
purchase  money  for  the  house  and  lot,  and 
that  he  files  his  bill  to  enforce  his  vendor's 
Uen.  He  alleges  that  defendant,  Read,  aft- 
er the  bouse  was  burned  down,  and  after  he 
purchased  the  lot,  went  forward  and  rebuilt 
the  same,  and  used  the  brick  and  material 
that  was  In  the  part  of  the  building  owned 
by  the  complainant,  which  was  worth  some- 
thing like  $100,  for  which  the  defendant  Is 
liable  to  the  complainant  The  purchase  of 
the  property  and  use  of  the  material  was  all 
done  after  notice  to  him  that  he  would  hold 
defendant  responsible  for  all  his  hiwful 
rights  In  the  premises.  Alleges  that  the  of- 
fices were  worth  $UUO.  Alleges  that  the  orig- 
inal house,  with  the  offices,  was  a  two-story 
brick,  and  the  one  now  built  on  said  lot  Is 
a  two-story  brick.  The  prayer  of  the  bill 
Is  that  a  specific  performance  of  the  con- 
tract in  said  deed  be  declared  and  to  be  en- 
forced, or,  if  mistaken  in  that,  a  lien  be 
declared  In  said  lot  for  the  purchase  price, 
or,  at  least,  the  value  of  said  offices  provided 
for  and  guarantied  In  said  deed,  and  also  for 
any  and  all  material  used  by  the  defendant 
l»  his  rebuilding  of  said  house  that  belongs 
to  the  complainant,  and  prays  for  general 
relief. 

As  above  stated,  the  bill  was  dismissed  on 
demurrer,  which  properly  raises  the  ques- 
tions. So  far  as  we  have  been  able  to  ascer- 
tain, the  question  Is  a  new  one  In  this  state, 
and  is  as  stated  In  the  beginning  of  this  opin- 
ion. Complainant,  under  the  deed,  owned  a 
room  in  the  honse  which  was  on  the  lot  de- 
scribed In  the  bUL  The  house  was  destroyed 
by  fire,  and  the  owner  has  rebuilt.  Has  the 
complainant  any  Interest  in  the  land,  or  In 
the  house  rebuilt,  or  does  the  bill  present 
any  grounds  for  relief  against  the  present  de- 
fendant? He  alleges,  as  one  phase  of  the  re- 
lief sought,  that  bis  claim  constitutes  a  ven- 
dor's Uen,  and  was  a  part  of  the  considera- 
tion price  or  purchase  money,  and  that  a 
lien  was  retained  on  the  land  to  enforce  the 
same.  On  turning  to  the  deed,  the  consider- 
ation Is  expressed  as  $600,  which.  It  Is  stat- 
ed, has  been  satisfactorily  arranged.  There 
is  no  attempt,  as  we  understand  the  deed, 
to  retain  a  Uen  on  the  lot,  but  the  statement 
in  the  deed  that  the  vendee,  Crawford,  Is  to 
complete  the  building  and  offices,  and  that 
the  building  of  the  offices  Is  a  part  of  the 
consideration.  The  offices  having  been  built, 
the  consideration  would  seem  to  have  been 
fully  paid.  No  lien  Is  retained  on  the  lot, 
but  the  provision  of  the  deed  Is  that  the  28 
feet  front  of  the  second  story  upstairs  is  not 
conveyed.  But  the  absolute  title  to  that 
much  of  the  buUdlng  was  retained.  The 
complainant  was  the  owner  of  that  part  of 
the  building.  So  we  are  unable  to  see  how 
any  relief  can  be  granted  the  complainant 
on  the  theory  that  it  was  a  vendor's  Uen. 

On  the  next  theory  of  specific  performance, 
we  think  the  difficulties  in  the  complainant's 


way  are  equally  gn'eat.  What  Is  there  to 
specifically  perform?  The  contract  was  that 
Crawford  was  to  complete  the  bnilditig, 
building  the  two  rooms  in  the  second  story 
for  the  complainant,  and  was  to  keep  the 
same  in  reasonable  repair.  The  bUl  alleges 
that  be  did  complete  the  two  rooms,  and 
there  is  no  aUegation  that  he  did  not  keep 
the  rooms  in  reasonable  repair  while  they 
existed;  and,  indeed,  his  failure  to  do  so 
would  be  no  cause  of  complaint  against  the 
present  defendants.  A  covenant  to  keep  in 
repair  is  not  a  covenant  to  rebuild.  See  12 
Am.  &  Eng.  Bnc.  Law,  pp.  720,  723;  20  Am. 
&  Eng.  Enc.  Law,  p.  1039;  Douglass  v.  Com., 
2  Rawle,  264;  Naye  v.  Noezel,  50  N.  J.  Law, 
525,  14  Atl.  750;  Levey  v.  Dyess,  51  Miss. 
501;  Warren  v.  Wagner,  75  Ala.  188;  Witty 
V.  Matthews,  52  N.  Y.  515.  And,  under  the 
allegations  of  the  bill,  there  is  nothing  now 
to  repair,  as  those  rooms  and  that  building 
were  destroyed  by  fire.  Upon  principle  we 
think  we  are  forced  to  these  conclusions,  as  we 
do  not  see  how,  on  either  ground,  we  could 
grant  the  complainant  relief  without  forcing 
upon  the  parties  a  contract  of  more  extended 
force  and  meaning  than  the  one  they  made. 
It  would  have  been  within  the  power  of  the 
parties  for  complainant  to  have  made  a  con- 
tract binding  the  defendant  to  rebuUd,  mak- 
ing this  obligation  a  charge  upon  the  land; 
but  this  was  not  done,  and  we  cannot  make 
contracts  for  the  parties.  This  holding  is  not 
unsupported  by  authority.  All  the  cases  we 
have  been  cited  to  or  have  been  able  to  find 
bear  out  the  views  here  expressed.  In  Win- 
ton  V.  Cornish,  5  Ohio,  477,  the  court  held 
that  by  the  grant  of  the  whole  house  the 
land  might  pass,  but  that  by  a  lease  of  a 
part  of  a  single  story  it  does  not  pass,  and 
that  if  the  whole  building  Is  destroyed  by 
fire  all  the  Interest  of  the  lessee  is  gone.  The 
same  was  the  holding  of  the  court  in  Stock- 
weU  V.  Hunter,  11  Mete.  (Mass.)  448. 

The  other  point  presented  In  the  bUl  Is  a 
matter  of  more  doubt  to  our  minds;  the  al- 
legation of  the  bill  being  that  the  brick 
which  constituted  part  of  the  building  which 
composed  the  rooms  of  the  complainant  were 
complainant's  property,  and  that  the  defend- 
ant had  used  those  in  the  erection  of  his 
building,  and  that  their  value  was  something 
over  $100,  which  he  was  entitled  to  recover. 
We  have  held,  and  the  contract  contained  in 
the  deed  shows,  that  these  two  rooms  were 
to  be  complainant's  property,  and  It  might 
seem  to  necessarily  follow  that  the  material 
composing  them  was  also  his  property;  but, 
on  the  other  hand,  it  Is  alleged  that  the 
building  was  to  be,  and  that  when  com- 
pleted It  was,  a  two-story  brick  building. 
There  were  two  rooms  claimed  in  the  front 
part  The  lot  was  63  feet  deep,  and  the  In- 
ference is  the  building  is  about  this  long, 
though  it  does  not  positively  appear.  It 
would  seem,  in  any  event,  that  there  were 
other  rooms  in  the  second  story  besides  this. 
We  are  therefore  bound  to  conclude  that  the 
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material,  tbe  brick  composing  the  walla  of 
the  building  surrounding  these  rooms,  was 
necessary  for  the  entire  building,  and  not  for 
complainant's  use,  benefit,  and  ownership 
alone;  that,  as  the  building  stood,  the  com- 
plainant could  not  hare  removed  this  ma- 
terial, and  done  with  it  as  he  pleased,  as 
his  own,  without  great  lnj«ury  to  the  owner  of 
the  lot  And  we  think  tbe  material  was  that 
of  and  belonged  to  the  owner  of  the  lot,  as  a 
jtart  of  the  building,  and  that  the  contract 
in  the  deed,  when  reduced  to  Its  legal  effect, 
was  simply  a  lease  of  those  two  offices  with- 
out further  rent  as  long  as  the  building  ex- 
isted,—a  lease  which  tbe  destruction  of  the 
building  by  fire  terminated. 

NEIL  and  WILSON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  January 
10.  1896. 


PITCH  T.  STAtB. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  27, 
1896.) 

MURDBR— ISTENT  TO  KiLL— PrBBUHPTIOK. 

1.  Where  the  homicide  was  not  committed 
in  the  perpetration  of  a  felony,  and  the  circum- 
stances do  not  show  a  cruel  or  CTil  disposition* 
on  the  part  of  defendant,  the  intent  to  kill  can- 
not, as  a  matter  of  law  be  inferred  from  a  lull- 
ing with  a  stick  four  feet  long  and  two  inches 
iu  diameter. 

2.  Where  the  homicide  was  not  committed 
in  the  commission  of  a  felony,  and  the  circum- 
stances do  not  show  an  evil  disposition  on  the 
part  of  accused,  there  must  have  been  an  intent 
to  kill  to  render  accused  guilty  of  murder. 

Appeal  from  district  court,  Hopkins  coun- 
ty;  E.  W.  Terhune,  Judge. 

Henry  Fitch  was  convicted  of  mnrder, 
and  appeals.    Reversed. 

M.  B.  Morris,  D.  Thornton,  and  Templeton 
&  Crosby,  for  appellant  Mann  Trice,  for 
the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment aflsessed  at  confinement  in  the  pen- 
itentiary for  a  tenn  of  six  years,  and  he 
appeals  to  this  court 

But  one  question  Is  presented  which  we 
desire  to  notice.  To  constitute  murder  of 
either  degree,  must  the  accused  intend  to 
kiU?  When  the  accused,  in  the  perpetra- 
tion of  a  felony,  kills  another,  the  Intent  to 
ItUl  is  not  necessary.  Where  the  drcum- 
stances  attending  the  homicide  show  an  evil 
or  cruel  dlsiiositlon,  or  that  it  was  the  de- 
sign or  intent  of  the  person  to  kill,  he  is 
deemed  guilty  of  murder  or  manslaughter, 
according  to  the  other  facts  of  the  case, 
though  the  instrument  or  means  used  may 
not  in  their  nature  be  such  as  to  produce 
death  ordinarily.  This  case  presents  no 
evil  or  cruel  disposition  on  the  part  of  the 
accused.  This  homicide  was  not  committed 
in  the  perpetration  of  any   felcmy.   Under 


tills  state  of  the  case,  to  eonstltnte  mnrder  or 
mao'Slaughter,  must  the  party  intend  to 
kill?  We  answer  that  he  must  In  passing 
upon  the  intention  of  the  accused.— tliat  is, 
whether  lie  intended  to  kill  tbe  deceased  or 
not, — the  Instrument  or  means  by  which 
the  homicide  was  committed  must  be  taken 
into  consideration.  If  the  instrument  or 
means  used  be  not  likely  to  produce  death, 
we  are  not  permitted  to  presume  tliat  death 
was  designed,  cnless,  from  the  manner  in 
which  it  was  used,  the  intent  to  kill  evi- 
dently appears.  But  let  us  suppose  that  tbe 
instrument  be  one  likely  to  produce  death, 
the  jury  may  infer  therefrom  tbe  intention 
to  kill;  but  still  it  hi  a  question  for  the  Jury 
as  to  whether  the  intention  to  kill  existed 
or  not  It  does  not  follow  that  In  every 
Idlling  or  iMunicide  committed  with  an  in- 
strument likely  to  produce  death,  the  in- 
tention to  lUU  existed.  The  fact  ot  the  in- 
tention to  lElll  must  be  established.  This 
can  be  done,  however,  by  the  character  of 
the  Instrument  or  weapon  used.  If  it  is 
likely  to  produce  death,  the  Jory  would  be 
warranted  in  finding  an  intention  to  kill; 
but  as  a  matter  of  law,  this  is  not  the 
case.  It  is  sUll  a  question  of  fact  for  the 
Jury.  Tbe  instrument  used  in  this  case 
was  a  stick  of  wood  or  piece  of  rail,  atwnt 
three  or  four  feet  long  and  about  two  inches 
Id  diameter,  and  weighing  three  or  four 
pounds.  Now,  can  the  court  assume  that  it 
was  a  deadly  weapon,  and  from  tliat  as- 
sumption infer  absolutely  tbe  Intention  to 
kill,  and  withhold  that  question  from  tbe 
Jury?  We  think  not  We  are  of  opinion 
that  the  court  should  have  submitted  this 
question  to  the  Jury.  This  was  not  done. 
Counsel  for  appellant  requested  Instructions 
bearing  upon  tills  question,  which  were  refus- 
ed. This,  we  think,  was  error,  for  wliich  tbe 
Judgment  must  be  reversed,  and  tlie  cause  re- 
manded. 


EPSON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  24, 

1806.) 
CaiMisAL  Law— Tkial— Rbmabks  of  Covssti. — 

New  Triai. 
A  new  trial  is  properly  refused  on  ac- 
count of  remarks  of  the  prosecuting  attorney. 
where  no  exception  was  reserved  to  the  ir- 
marks,  and  nottung  appears  in  the  record  to  sus- 
tain the  statement  in  the  motion  for  a  new  tr.al 
that  such  remarks  were  made. 

Appeal  from  district  court,  Oalveston  coun- 
ty; E.  D.  Caviu,  Judge. 

Alec  Epson  was  convicted  of  mordo',  and 
^H>eals.°  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convictaJ 
of  murder  In  the  second  degree,  and  gireo 
a  term  ot  five  years  in  the  penitentiary.  The 
record  contains  neither  a  statement  of  facts, 
bill    of  exceptions,  nor  assignment   of  er- 
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ron.  The  first  gronnd  of  the  motion  for  a 
new  trial  in  tlie  court  beloiw  complained  of 
M>me  alleged  remarks  of  tbe  district  attorney 
in  bla  argument  to  tbe  Jury.  If  tbese  re- 
marks were  made,  no  exception  was  reserr- 
ed,  and  nothing  to  verify  tbe  statement  that 
the  remarks  were  made  appears  in  tbe  rec- 
ord. It  is  simply  stated  in  the  motion  for 
a  new  trial  as  one  of  the  grounds  upon  which 
said  motion  is  predicated.  The  second  count 
of  the  motion  is  based  upon  tbe  supposed 
Insufflciency  of  the  evidence  to  support  tbe 
conviction.  As  before  stated,  there  Is  no 
statement  of  facts  In  tbe  record,  and  this 
question  cannot  be  revised.  The  Judgment 
la  affirmed. 


McGULbAR  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  17, 

1896.) 

Ckimihal   Law— Appeal — RsviBW— Charactbr — 
Bemakks  of  Court— Sbocotio!(—Evidinge. 

1.  The  ezclnsion  of  evidence  cannot  be  re- 
viewed unless  the  bill  of  exceptions  tal^en  there- 
to is  approved  by  the  trial  judge. 

2.  In  a  prosecution  for  seduction,  remarks 
of  the  court,  in  OTerruline  an  objection  by  ac- 
cused to  the  testimony  of  a  witness  as. to  the 
reputation  of  prosecutrix  for  chastity,  on  the 
gronnd  that  the  witness  never  heard  any  one 
speak  of  her  reputation  in  that  respect,  that 
there  is  no  higher  evidence  of  the  good  cliarac- 
ter  of  a  person  than  that  it  was  never  discussed, 
and  that  that  fact  is  the  best  evidence  of  good 
character,  \n  ground  for  reversal. 

3.  In  a  prosecution  for  sednction,  the  wo- 
man seduced  is  an  accomplice,  and  therefore,  to 
warrant  a  conyiction,  her  testimony  must  be 
corroborated. 

Appeal  from  district  court,  Wilson  county; 
Thomas  H.  Spooner,  Judge. 

Fred  McCuIlar  was  convicted  of  seduction, 
snd  appeals.     Reversed. 

B.  F.  Ballard,  T.  P.  Morris,  and  A.  J.  Wil- 
liams, for  appellant.  Mann  Trice,  for  tbe 
State. 

DAVIDSON,  J.  Appdlant  was  convicted 
of  sednction,  and  given  two  years  in  tbe  peni- 
tentiary, and  prosecutes  this  appeal. 

1.  There  Is  nothing  in  appellant's  motion  to 
qnash  the  Indictment  in  this  case.  It  follows 
tbe  statutes,  and  is  in  accordance  with  Will- 
son's  form  on  the  subject. 

2.  On  tbe  trial  of  this  case,  the  defendant 
Introduced  Eliaa  McCuUar  to  prove  that  Anna 
May  Llndsey  was  not  a  woman,  of  virtuous 
character.  Said  witness  testified  on  her  di- 
rect examination  that  she  knew  tbe  gmetal 
reputation  of  Anna  May  Lindsey  in  the  com- 
mnnlty  In  which  she  lived  as  a  woman  of  vlr- 
ttie  and  chastity,  and  that  such  reputation 
was  bad;  and  afterwards,  on  her  cross-exam- 
ination by  the  state,  she  testified  that  she  had 
heard  different  ladles   in   tbe  nelght>orhood 

'speak  disparagingly  of  her  conduct  as  early 
as  April,  1893.  She  also  stated  that  she  had 
"heard  it  said,  a  half  dozen  or  more  times, 
that  Anna  May  Liudsey  would  not  do,  and 


that  her  language  was  rough,  and  her  manner 
rude,  and  did  improper  things  with  men."  On 
further  examinatlou,  this  witness  stated  that 
she  never  heard  any  person  say  she  was  not  a 
virtuous  woman.  Tbe  state  then  objected  to 
said  testimony,  and  asked  to  have  it  excluded 
from  tbe  Jury.  Tbe  court  excluded  the  same, 
and  tbe  defendant  reserved  his  bill  of  excep- 
tions thereto.  This  bill  of  exceptions  appears 
in  tbe  record,  but  it  is  not  approved  by  the 
trial  judge.  Tlie  evidence  appears  to  have 
been  admissible,  but,  as  the  bill  is  not  approv- 
ed, we  cannot  consider  it. 

3,  Tbe  state  introduced  one  Chase  as  a  wit- 
ness, who  testified  that  the  reputation  of  Anna 
May  Lindsey  for  virtue  and  chastity  was  good 
in  the  community  In  which  she  lived.  On  cross- 
examination,  the  said  witness  stated  that  he- 
had  never  heard  any  one  speak  of  the  reputa- 
tion of  said  Anna  May  Lindsey  in  that  respect 
Thereupon  the  defendant  objected  to  said  tes- 
timony, and  asked  that  the  same  be  excluded. 
The  court  thereupon  overruled  the  objection 
of  appellant,  and  in  that  connection  remarked: 
"The  authorities  agree,  and  the  courts  have 
hdd,  that  there  Is  no  higher  evidence  of  the- 
good  diaracter  of  a  person  than  that  It  was 
never  discnssed.  That  fact  is  the  very  best 
evidence  of  good  cimracter."  Appellant  olv 
jected  to  tbe  remark  made  by  the  court  in> 
connection  with  the  exclusion  of  said  evidence, 
and  saved  his  bill  of  exceptions  thereto.  It 
may  be  true,  as  stated  by  tbe  court,  that  a 
witness  may  be  qualified  to  speak  of  the  gen- 
eral reputation  of  a  person  as  to  some  quality 
without  having  heard  the  person's  character 
in  that  respect  discussed.  But  in  this  case, 
the  character  of  the  prosecutrix  for  chastity 
was  a  direct  issue  in  the  case,  and  for  the- 
court  to  remark,  in  the  presence  of  the  jury, 
in  passing  on  the  admissibility  of  such  testi- 
mony, tliat  the  fact  that  the  witness  had  never 
heard  the  reputation  of  tbe  prosecutrix  in  that 
regard  discussed  was  the  very  best  evidence 
of  her  good  character  in  that  respect,  was  a 
remark  upon  the  weight  of  the  testimony 
made  in  the  presence  of  the  jury,  and  was- 
calculnted  to  impress  them  with  tlie  idea  that 
the  testimony  of  the  witness  as  to  the  cimrac- 
ter of  the  prosecutrix  In  the  respect  inquired' 
about  was  of  the  very  highest  No  doubt  the 
learned  judge  simply  meant  to  state  that  tbe 
predicate  laid  by  such  testimony  was  sufficient 
to  enable  the  witness  to  speak  as  to  the  char- 
acter of  tbe  prosecutrix.  If  he  had  said  this, 
no  evil  result  could  have  ensued;  but,  instead 
thereof,  his  expresslen  was  calculated  to  im- 
press tbe  Jury  that  the  evidence  as  to  the 
character  of  the  prosecutrix  came  from  the 
very  highest  source.  This,  we  think,  was  er- 
ror. See  Wilson  v.  State,  17  Tex.  App.  625;. 
Crook  V.  State,  27  Tex.  App.  198,  11  S.  W. 
444;  Reason  v.  State  (Tex.  Cr.  App.)  30  S. 
W.  780;  Lawson  v.  State  (Tex.  Or.  App.)  32 
8.  W.  895;  Kirk  v.  State  (Tex.  Cr.  App.)  32  S. 
W.  1045. 

4.  As  is  usual  in  this  character  of  oflFenses, 
the  state  relied  mainly  on  the  testimony  of  the- 
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prosecutrix  for  convlctioiL  Under  onr  stat- 
utes she  Is  regrarded  as  an  accomplice,  and  It 
Is  Imperattve  that  the  state  introduce  other 
testimony,  outside  of  her  evidence,  tending  to 
connect  the  defendant  with  the  commission  of 
the  offense.  The  court  gave  a  charge  on  this 
subject,  but,  in  view  of  the  evidence  In  this 
case,  we  would  suggest  that,  on  another  trial 
thereof,  the  court  Instruct  the  jury  clearly  and 
explicitly  that  there  must  be  testimony,  out- 
side of  that  of  the  alleged  accomplice,  tend- 
ing to  show  that  the  defendant  induced  the 
prosecutrix  to  lave  carnal  Intercourse  with 
him  by  reason  of  his  promise  to  marry  her; 
that  is,  they  must  believe  that  the  defendant 
did  promise  to  marry  the  prosecutrix,  and 
that,  by  reason  of  such  promise,  she  was  in- 
duced to  yield  her  virtue  to  him.  As  was  said 
In  Putnam  v.  SUte.  29  Tex.  App.  454,  10  S. 
W.  07,  quoting  from  Boyce  v.  People,  55  N.  Y. 
644:  "The  offense  consists  In  enticing  a  wo- 
man from  the  path  of  virtue,  and  obtaining 
her  consent  to  illicit  Intercourse  by  promise 
made  at  the  time.  The  promise  and  yielding 
her  virtue  in  consequence  thereof  is  the  gist 
of  the  offense.  If  she  resists,  but  finally  as- 
sents or  yields  thereto  In  reliance  upon  the 
promise  made,  the  offense  is  committed." 

Appellant  in  this  case  aslted  several  spe- 
cial charges,  which  might  with  propriety  have 
been  given;  but  no  exceptions  were  reserved 
to  the  refusal  of  the  court  to  give  said  char- 
ges, and  we  do  not  consider  them.  We  think 
the  court  correctly  refused  to  give  the  special 
charge  asl^ed  by  the  appellant  on  his  minority. 
For  the  error  of  the  court  hi  his  remaiic  in 
passing  upon  the  admissibility  of  testimony 
above  discussed,  the  judgment  is  reversed, 
and  the  cause  remanded. 


SMITH  V.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.    June  17, 

1896.) 

Crimihal  Law  —  Accomplice  —  Cokrobobatino 
evidkncb. 
In  a  prosecution  for  false  swearing  ns 
to  the  age  of  a  girl  to  secure  a  marriage  license. 
It  appeared  that  defendant  and  the  girl  elopi-d 
for  the  purpose  of  getting  married,  that  shortly 
before  defendant  made  affidavit  as  to  her  age 
she  had  done  so,  and  that  she  was  aware  that 
such  affidavit  was  necessary  to  secure  the  li- 
cense. Held,  that  the  ^rl  was  (iefendant's  ac- 
complice, so  as  to  require  her  testimony  to  be 
corroborated  to  authorise  a  conviction. 

Appeal  from  district  court,  Parlser  county; 
J.  W.  Patterson,  Judge. 

H.  D.  Smith  was  convicted  of  a  crime,  and 
appeals.    Reversed. 

Mann  Trice,  for  the  State, 

DAVIDSON,  J.  Appellant  was  convicted 
of  false  swearing. 

1.  The  atfldavit  made  by  appellant  was 
for  the  purpose  of  obtaining  a  marriage  li- 
cense to  marry  one  Miss  Mattie  Ules,  and  is 
In  the  following  language,  to  wit:    "I,  U.  D. 


Smith,  do  solemnly  swear  that  I  am  twenty- 
one  years  of  age,   and   that    Miss    Mattie 
LUes  is  eighteen  years  of  age,  and  that  there 
is  no  legal  objection  to  our  marriage.    H.  D. 
Smith  "     On  the  trial  of  the  case  it  was  an 
admitted  fact— fit  least  proved  beyond  con- 
tradiction—that  appellant  made  the  affidavit. 
By  the  testimony  of  Joe  Llles.  the  father  of 
Mattie  Llles,  and   by   Mattie  Ules  herself, 
It  was  shown  that  she  was  not  18  years  of 
age  at  the  time  appellant  made  the  affidavit. 
On  the  morning  the  affidavit  was  made,  and 
before  the  marriage  ceremony  was  perform- 
ed, Mattie  Lllen  made  an  affidavit  in  whidi 
she  stated  she   was   18  years  of  age.    She 
denied   any   iinowiedge   of   the   contents  of 
the  paper  on  the  trial,  and  also  denied  swear 
lug  to  it,   but  the  other  witnesses  present  ai 
the  time  testify  most  positively  to  the  fact 
that  she  did  sign  and  swear  to  it.    Mattif 
Llles  testified  that  she  told  tlie  defoidant  oo 
several   occasions   prior  to   bis  making  th« 
affidavit  that  she  was  not  18  years  of  agv. 
and  on  her  seventeenth  birthday  went  witii 
the  defendant  in  a  buggy,  in  company  witli 
other  young  people,  to  the  town  of  Giao- 
bury,   in    Hood   county.     This    was   on  the 
4th  of  April,  1891.     The  affidavit  was  made 
and  the  marriage  occurred  on  the  7th  of  Sep- 
tember,   1891.     Appellant   testified   that  he 
did  not  know  Mattie  Liles'  age,  and  did  noi 
know  whether  she  was  18  years  of  age  or 
not  when  he  made  the  affidavit;    and  that 
Mattie  Liles,  and  no  one  else,  ever  told  bini 
her  age;  that  shortly  before  the  marriage  bv 
and    Mattie    weighed,    she    weighing    l*i 
pounds  and  he  141  pounds.     The  court  char- 
ged the  jury  with  reference  to  the  law  whicli 
requires  that  cases   of    this   sort   shall    ix- 
proved  by  two  witnesses,  or  by  one  wltnes." 
and  strong  corroborating  testimony;   but  «v 
are  of  opinion  that  the  testimony  called  for  n 
charge  upon  the  law  applicable  to  accom- 
plice's testimony.     Under  the  facts  narrated 
we  are  of  opinion  that  Mattie  Llles  was  an 
accomplice.     She  made  an  affidavit  at  the 
same  time,  or  within  a  few  minutes  of  tii)- 
time,  that  defendant  made  his  affidavit  tkti 
she  was  18  years  of  age.     She  ran  an-a.v 
with  the  defendant  for  the  purpose  of  oli 
taining  a  nuurlage  license.    She  declined  t» 
go   to   Oranbury,   where   the  county  derl: 
knew  her,  and  doubtless  her  age;    and  she 
knew  the  defendant  was  going  to  make  the 
affidavit  that  she  was  18  years  of  age  be- 
fore  they  r^ched   Weatherford,   where  the 
oath  was  taken     She  went  with  him  for 
the  purpose  of  being  married,  and  knew,  or 
ought  to  have  known,  that  a  license  would 
not  be  Issued  under  the  circumstances,  ud- 
less  affidavit  was    made  that   she   was  18 
years  of  age.     And  under  this  state  of  case 
we  think  she  was  an  accomplice,  and  the 
law    applicable    to    accomplice's    testimonr^ 
should  have  been  given  in  the  charge  to  the  * 
Jury. 

2.  There  are  two  bills  of  exceptions  in  the 
record,  presented  to  the  district  judge  for 
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bis  approval  more  than  10  days  after  the 
final  disposition  of  the  case.  They  cannot, 
therefore,  be  considered.  But,  if  they  could, 
the  testimony  set  out  in  the  bill  of  excep- 
tions, we  think,  was  clearly  admissible;  and 
the  charge  set  out  In  the  second  bill  of  excep- 
tions requested  by  the  defendant  and  re- 
fused by  the  court  was  sufficiently  given  In 
the  main  charge  of  the  court  For  the  fail- 
ure of  the  court  to  charge  the  law  with  re- 
gard to  accomplice's  testimony,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 

HURT,  P.  J.,  absent 


MARTIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  17, 

1888.) 

CaiHIKAL  Law— iNSTRL'OTIOJfS— ACOOMPLICBS. 

Where  the  state  Introducea  evidence  of 
accomplices,  the  refusal  of  the  court  to  charge 
that  a  conTictJon  cannot  be  had  on  the  uncor- 
roborated testimony  of  accomplices  is  ground 
for  reversal. 

Appeal  from  district  court,  Wharton  coun- 
ty; T.  S.  Reese,  Judge. 

Franlc  Martin  was  convicted  of  murder, 
and  appeals.    Reversed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  in  the  first  degree,  and  his  pun- 
ishment was  assessed  at  death,  and  he  prose- 
cutes this  appeal.  There  Is  but  one  bill  of 
exceptions  in  the  record.  That  Is  to  the  fail- 
ure of  the  court  to  charge  on  accomplice's 
testimony.  The  principal  state's  witnesses 
in  this  case  were  John  Ricliard,  Gus  Col- 
bnm,  and  Bmmett  Colbum.  Two  of  them, 
John  Rickard  and  Gus  Colbum,  unquestion- 
ably participated  in  the  killing  of  the  de- 
ceased in  such  manner  as  to  render  them 
accomplices  As  to  Bmmett  Colbum,  there 
is  some  testimony  tending  to  show  that  be 
was  an  accomplice,— certainly  enough  to  sub- 
mit to  the  Jury  the  question  as  to  whether  or 
not  he  was  such.  Our  statute  (art.  781, 
Code  Cr.  Proc.  1895)  provides:  "A  convic- 
tion cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  corroborated  by  oth- 
er evidence  tending  to  connect  the  defend- 
ant with  the  offense  committed,  and  the  cor- 
rolwration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense."  By  a  long 
line  of  decisions,  it  has  been  held  that,  where 
the  state  in  a  criminal  prosecution  introduces 
evidence  of  accomplices.  It  is  incumbent  en 
the  court  to  give  In  charge  to  the  Jury  the 
above  article,  and  then,  in  all  proper  cases, 
to  define  who  are  accomplices,  or  what  it 
takes  to  constitute  persons  accomplices  In 
the  commission  of  crime.  This  charge  should 
be  given,  whether  asked  or  not*  but  It  is  es- 
pecially incumbent  on  the  court,  when  the 
matter  is  iiointed  out  by  a  bill  of  exceptions, 
to  give  the  law  on  accomplice's  testimony 


in  charge  to  the  Jury.  See  Winn  v.  State, 
15  Tex  App.  171;  Sltterlee  v.  State,  13  Tex. 
App.  5S7,  Howell  v.  State,  16  Tex.  App.  93; 
Coffelt  V,  State,  19  Tex.  App.  436;  Fuller  v. 
State.  Id  380;  Anderson  v.  State.  20  Tex. 
App.  312;  Stone  v.  State,  22  Tex.  App.  185,  2 
S.  W.  585;  Boren  v.  State,  23  Tex.  App.  28, 
4  S.  W.  463;  Stewart  v.  State  (Tex.  Cr.  App.) 
32  a  W  766;  Ballew  v.  State  (Tex.  Cr.  App.) 
34  S.  W.  616.  It  is  not  necessary  to  discuss 
the  testimony  of  said  witnesses.  The  evi- 
dence not  only  tends  to  show  that  said  three 
witnesses  were  accomplices,  and  that  their 
testimony  was  materially  prejudicial  to  the 
defendant  but  the  record  establishes  that 
the  state's  case  is  mainly  based  upon  their 
evidence;  and  why  the  learned  Judge  should 
have  omitted,  in  a  case  of  this  importance, 
to  give  to  the  Jory  a  charge  on  accomplice's 
testimony,  especially  when  an  exception  was 
taken  to  his  charge  in  this  regard,  is  to  us 
inexplicable.  The  defendant  in  this  case 
may  be  ever  so  guilty,  but  the  meanest  crim- 
inal in  the  land  has  an  Inalienable  right  to 
have  his  case  passed  upon  by  the  Jury  under 
the  known  rules  of  evidence,  and  to  deny 
him  this  right  Is  to  deprive  him  of  a  fair 
and  impartial  trial  according  to  the  laws 
of  the  land.  For  the  error  of  the  court  In 
refusing  to  charge  the  Jury  on  accomplice's 
testimony  the  Judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded. 


WILSON  V.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    June  27, 
•  1896.) 

Criminal  Law— Evidexcb— Expbrimbsts— Homi- 
oinK — Pkovokino  tbb  Difficclti— B«i»- 

UbPBXSB— I.^STKUCTIONS. 

1.  On  the  iasue  as  to  whether  words  alleged 
to  have  been  spoken  by  defendant  could  have 
been  heard  by  the  witness  testifying  tberetci, 
evidence  of  an  experiment  made  undtf  similar 
circumstances  is  admissible. 

2.  Where  deceai-ed  tiireatened  to  build  his 
fence  so  as  to  encroach  upon  defendant's  land, 
the  fact  that  defendant  vent  nrmed  to  the  place 
of  the  homicide,  to  prevent  deceased  from  do- 
ing so,  does  not  deprive  him  of  the  right  of  aelf- 
defense,  on  the  ground  that  he  provoked  the  < 
difficulty. 

3.  Where  the  written  examination  of  a  wit- 
ness is  put  in  evidencP  by  the  state,  it  is  prror 
to  instruct  that  sucli  evidence  sliould  be  regard- 
ed as  evidence  in  tho  ca.'so,  and  should  be  con- 
sidered like  the  evidence  of  other  witnesses  who 
testified  before  the  jury,  as  giving  too  much 
prominence  to  such  evidence. 

Error  from  district  court  Ellis  county;  J. 
E.  Dllhird,  Judge. 

W.  F.  Wilson  was  convicted  of  murder,  and 
appeals.    Reversed. 

G.  0.  Groce  and  M.  B.  Templeton,  for  ap- 
pellant.   Mann  Tilce,  for  the  State. 


HURT,  P.  J.  Appellant  was  convicted  of 
murder  In  the  second  degree  for  the  killing 
of  Mrs.  Emma  Ratliff,  and  his  punishment 
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assessed  at  conflnement  In  the  penitentiary 
for  30  years,  and  he  prosecutes  this  appeal. 

1.  Two  theories  are  presented  by  the  state: 
First,  that  the  appellant  intentionally  killed 
Mrs.  Ratllff;  and,  second,  that  with  his  malice 
aforethought  he  shot  at  the  husband  of  Mrs. 
Ratllff,  and  accidentally  killed  bis  wife,  the 
deceased.  The  testimony  of  one  Hanson, 
taken  before  the  examining  court,  was  Intro- 
duced In  evidence  by  -the  state.  He  swore 
that  he  heard  the  appellant  use  certain  words, 
speaking  to  the  deceased,  Mrs.  Ratllff,  at  the 
time  of  the  shooting,  to  wit:  "I  will  shoot 
through  you.  I  will  shoot  you  both."  It  was 
admitted  that  Hanson  was  100  yards  away, 
and  that  the  wind  was  blowing  the  sound 
from,  and  not  towards,  him.  To  test  whether 
from  his  position  he  could  have  beard  the 
words  to  which  he  testified,  a  number  of  per- 
sons weni  upon  the  ground  on  a  day  when 
conditions  as  to  wind,  etc.,  were  the  same,  and 
under  practically  the  same  conditions.  These 
parties  were  placed  in  the  position  of  the 
witness  Hanson  and  others  at  the  well,  at 
which  point  the  shooting  occurred,  and  the 
words  ascribed  to  the  appellant  were  spoken 
by  those  at  the  well  in  different  ranges  of 
voice  from  the  lowest  to  the  highest;  and  it 
was  proposed  to  be  proved  by  these  parties, 
and  appellant  alleges  could  have  been  proved 
by  them,  that  they  did  not  hear  such  words 
so  spoken  at  the  well,  at  the  position  occupied 
by  Hanson,  and  that  their  hearing  was  good, 
which  proof  was  rejected,  and  appellant  ex- 
cepted. The  question  before  us  is.  Is  such  tes- 
timony admissible?  It  was.  This  precise 
question  was  before  the  supreme  court  of 
Ohio  in  Smith  v.  State,  2  Ohio  St  511,  and  it 
was  there  held  that  such  testimony  was  ad- 
missible. The  question  came  before  the  su- 
preme court  of  Tennessee  In  Byers  v.  Ball- 
way  Co.,  29  S.  W.  128,  and  there  such  testi- 
mony was  held  admissible.  The  same  ques- 
tion arose  in  the  case  of  Railway  Co.  v.  Cham- 
pion (Ind.  Sup.)  32  N.  E.  874,  and  the  ruling 
was  the  same  in  that  case. 

2.  The  court  submitted  to  the  Jury  the  doc- 
trine of  provoking  the  difficulty,  to  which  the 
appellant  excepted.  There  seemed  to  have 
been  a  dispute  between  Ratllff,  the  husband 
of  Mrs.  Ratllff,  the  deceased,  and  appellant, 
in  regard  to  some  land,— as  to  where  the  line 
should  run.  Appellant  was  in  possession, 
and  had  been  for  some  time,  of  the  land  in 
dispute.  Ratllff  proposed  to  build  a  fence  in- 
closing this  land.  Appellant  and  his  son  went 
to  the  place  armed.  He  bad  a  right  to  be 
there,  and  had  a  right  to  go  armed,  to  pre- 
vent the  erection  of  that  fence.  He  had  no 
right  to  use  his  arms,  unless  forced  to  do  so 
by  circumstances;  but  be  had  a  right  to  pre- 
vent the  erection  of  that  fence.  All  agree 
that  he  spoke  to  Ratllff,  the  husband  of  the 
deceased,  asking  him  whether  he  intended  to 
build  the  fence  on  the  land.  Ratliff  stated 
that  he  did,  as  testified  by  some  witness,  and 
by  others  that  be  did  not.  The  testimony  is 
conflicting  upon  this  point.    The  state's  the- 


ory was  that  when  Ratllff  said  that  he  was  or 
was  not  going  to  build  the  fence  the  defend- 
ant shot  him,  and  in  the  attempt  to  kill  him 
kUled  his  wife,  Mrs.  Ratllff.  The  defendant's 
theory  is  that  Ratllff  was  in  the  act  of  shoot- 
ing blni,  and  that  he  fired  to  save  his  own  life. 
This  theory  Is  supported  by  the  testimony  of 
himself  and  his  son  and  other  witnesses.  The 
doctrine  of  provoking  the  difficulty  has  no 
application  to  this  state  of  facts.  If  appel- 
lant shot  at  Batllff  under  the  circumstances 
enumerated  by  Batllff  himself  and  some  other 
witnesses,  and  accidentally  killed  his  wife, 
he  would  be  guilty  of  murder  in  the  second 
degree.  If  appellant  shot  to  save  his  life,— 
a  theory  supported  by  bis  testimony,  his  son's, 
and  some  other  witnesses,— he  was  acting  in 
self-defense,  and  that  was  the  only  issue  in 
this  case.  The  doctrine  of  provoking  the  dif- 
ficulty can  only  apply  when  the  defendant 
seeks  to  justify  himself  upon  the  ground  of 
self-defense.  The  state  replied  to  this  the- 
ory by  proving  that  he  had  provoked  the  dif- 
ficulty, and  was  estopped  from  relying  upon 
self-defense,  and  that  he  had  provoked  the 
difficulty  or  produced  the  occasion  with  the 
intention  of  slaying  his  adversary,  or  with 
some  other  Intention.  If  for  the  purpose  of 
klUinghim,  it  would  be  murder;  if  for  thepur- 
pose  of  infiicting  a  battery  upon  him,  and  he 
was  forced  to  kill  to  save  bis  life,  he  would  be 
guilty  of  manslaughter.  It  is  in  the  nature 
of  an  estoppel.  Now,  under  the  circumstances 
of  this  case,  if  Ratliff  was  in  the  act  of  kill- 
ing the  defendant  by  shooting  him  wi.b  agun, 
no  one  would  contend  that  be  would  not  be 
Justified.  If  be  was  not,  and  the  defendant 
was  in  no  danger  or  apparent  danger,  and 
he  shot  at  Batliff  with  his  malice  afore- 
thought, and  killed  bis  wife,  he  would  be 
guilty  of  miuder.  Counsel  objected  to  this 
charge.  It  ought  not  to  have  been  given. 
There  is  not  a  particle  of  analogy  between 
this  case  and  the  GlUeland  Case,  44  Tex.  35S. 
Uilleland  not  only  sought  the  deceased,  but 
pressed  the  difficulty,  armed  with  a  pistol, 
knowing  that  the  deceased  was  armed,  and 
knowing  that  he  was  to  engage  in  a  deadly 
conflict.  It  is  remarkable  that  but  few  cases 
arise  to-day  in  which  the  doctrine  of  produc- 
ing the  occasion  or  provoking  the  difficulty  is 
not  sought  to  be  used  by  the  prosecution.  In 
Texas  the  GlUeland  Case  was  among  the  first 
in  which  this  doctrine  was  invoked.  From 
this  charge  the  jury  may  have  Inferred  that 
when  the  appellant  armed  himself,  and  went 
to  where  the  deceased  was,  that,  therefore,  he 
provoked  the  difficulty,  and  was  deprived  of 
bis  right  to  defend  his  life. 

3.  It  appears  by  a  bill  of  exceptions  that 
the  written  testimony  of  J.  E.  Hanson,  taken 
on  an  examining  trial,  was  read  In  evidence. 
The  court  instructed  the  jury  in  regard  to 
this  testimony.  The  charge,  as  originally  pre- 
pared, filed,  and  read  to  the  jury,  contained  no 
special  reference  to  the  testimony  of  Hanson, 
the  absent  witness.  After  the  charge  was 
read  to  the  jury,  at  the  Instance  of  Counsel  for 
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the  Btate,  and  over  tbe  objection  of  counsel 
lor  appellant,  the  court  added  to  the  charge 
the  words:    "The  Jury  are  Instructed,  how- 
•ever,  that  the  written  testimony  of  J  B.  Han- 
son, taken  at  the  examining  trial,  should  be 
regarded  as  erldenccin  this  case."    And  this 
addition  was  then  read  to  the  Jui-y.    This  was 
jibout  10:30  p.  m.,  Saturday  night,  and  the  in- 
dictment and  charges  were  not  then  manually 
delivered  to  the  jury,  but  were  placed  in 
charge  of  an  officer  until  Monday  morning 
following.    On  Monday  morning,  and  before 
■9  o'clock,  without  the  knowledge  or  consent 
of  the  appellant,  and  in  the  absence  of  his 
counsel,  the  court,  at  the  instance  of  counsel 
for  the  state,  made  a  further  addition  to  the 
cliarge  of  the  words,  "And  should  be  weighed 
and  considered  by  you  like  the  evidence  of 
other  witnesses  who  tesHfled  before  you."    As 
finally  completed,  the  cliarge  in  regard  to  the 
testimony  of  Hanson  reads:  "The  jury  are  In- 
structed, however,  that  the  written  evidence 
■of  the  witness  J.  E.  Hanson,  taken  at  the  ex- 
amining trial,  should  be  regarded  as  evidence 
in  the  case,  and  should  be  weighed  and  con- 
sidered by  you  like  the  evidence  of  other  wit- 
nesses who  testified  before  you."    There  was 
an  objection  to  this  by  counsel  for  appellant 
There  was  no  necessity  for  the  court  to  call 
the  jury's  attention  to  Hanson's  testimony  ?n 
any  manner,  shape,  or  form.    It  was  In  evi- 
■dence  before  the  jury,  and  they  could  give  It 
Just  such  vieight  as  It  was  entitled  to,  with- 
out any  aid  from  the  court.    This  charge  was 
calculated  to  impress  the  jury  with  the  belief 
that  something  extraordinary  should  be  at- 
tached to  the  testimony  of  Hanson,  especially 
when  the  court  had  made  additions  to  his 
charge  on  this  question,  after  the  charge  had 
been  read  to  them.    We  know  of  no  law  re- 
-quiring  the  jury  to  weigh  and  consider  the 
written  testimony  of  any  witness  in  the  same 
manner  as  that  of  any  other  witness  in  the 
■case.    If  there  was  such  a  law,  it  would  be 
Impossible  for  the  jury  to  do  this,  because  the 
-appearance,  the  looks,  and  the  manner  of  the 
■absent  witness  (frequently  a  great  test  of 
truth)  could  not  be  observed  by  the  Jury. 
This  last  addition  to  the  charge  was  made 
In  the  absence  of  counsel  for  the  defendant. 
If  present,  he  might  have  suggested  the  pro- 
priety of  Instructing  the  jury,  as  the  court 
had  already  entered  that  field,  not  to  give 
more  credit  to  the  testimony  of  the  absent 
witness  than  the  other  witnesses,  and  that 
In  passing  upon  the  credibility  of  this  testi- 
mony, the  weight  to  be  given  to  his  evidence, 
they  should  look  to  all  of  the  surrounding 
facts  and  circumstances.     But  no  such  op- 
portunity to  submit  such  a  charge  was  given 
counsel  for  the  defendant. 

There  are  a  great  many  other  questions  pre- 
sented in  the  record,  but  we  believe  they  will 
not  arise  again  upon  another  trial.  For  the 
Above  reasons,  the  judgment  is  reversed,  and 
the  cause  remanded. 

HENDERSON,  J.,  absent. 


TRAVIS  et  al.  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  17, 
U(U6.) 
Intoxicating  Liqiors — Illegal  Salbs. 
Under  Acts  1803.  p.  178,  §  5.  requiring 
the  license  for  the  sale  of  liquors  to  sptcfy  the 
house  in  wliicb  the  iiquor  is  to  be  sold,  and 
providing  that,  when  persons  desire  to  change 
their  place  of  business,  snch  cluiDge  may  i)e 
made  by  bariig  the  aext  place  of  business  in- 
serted in  the  license  by  the  clerk;  and  section 
6,  prohibiting  the  sale  of  iiquor  at  any  other 
place  than  that  designated  in  the  license,— a 
person  Ucensed  to  sell  liquor  must  confine  his 
sales  to  the  place  designated  in  the  license,  un- 
less he  causes  his  license  to  be  so  changed  by 
the  clerk  as  provided  by  statute. 

Appeal  from  Wharton  county  court;  E.  F. 
Bentley,  Jndge. 

J.  A.  Travis  and  another  were  convicted  of 
a  crime,  and  appeal.    Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  By  Information  appellants 
were  charged  with  pursuing  "the  occupation 
of  selling  spirituous,  vinous,  and  malt  liq- 
uors, and  medicated  bitters,  In  a  place  other 
than  designated  In  the  license  issued  by  the 
clerk  of  the  county  court  of  Wharton  county 
authorizing  them  to  pursue  said  occupation." 
There  are  no  bills  of  exceptions  In  the  record, 
nor  is  the  statement  of  the  facts  sent  up  for 
our  inspection.  The  only  question  presented 
by  the  record  is  the  motion  In  arrest  of  judg- 
ment, upon  the  broad  ground  that  the  Infor- 
mation charges  no  offense  known  to  the  laws 
of  the  state  of  Texas.  There  is  no  particular 
vice  or  defect  pointed  out  by  the  motion  In 
arrest  of  Judgment,  the  said  motion  being  in 
the  form  of  a  general  demurrer.  We  have  ex- 
amined the  information,  and  think  It  not  sub- 
ject to  such  general  demurrer.  The  statute 
provides:  "Any  person  or  persons  who  shall 
sell  spirituous,  vinous  or  malt  liquors  or  medi- 
cated bitters,  in  quantities  not  authorized  by 
his  or  their  license,  or  who  shall  sell  In  any 
other  place  than  that  designated  in  the  li- 
cense, or  who  shall  sell  otherwise  than  au- 
thorized by  the  license,  shaU  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof, 
shall  be  fined  in  any  sum  from  fifty  to  one 
hundred  dollars,  or  Imprisonment  in  the  coun- 
ty Jail  from  ten  to  thirty  days,  in  the  discre- 
tion of  the  Jury,"  etc.  Laws  1893,  p.  ITS,  i  6. 
It  would  seem,  from  the  reading  of  this  stat- 
ute, that  It  is  an  offense  against  the  laws  of 
this  state  for  parties  selling  Intoxicating  liq- 
uors under  a  license  to  sell  said  intoxicants  in 
any  other  place  than  that  mentioned  or  set  out 
in  the  license;  and  under  the  act  of  1893,  un- 
der which  this  prosecution  Is  based,  the  party 
taking  out  such  license  must  designate  the 
place  In  which  his  business  is  to  be  carried 
on;  and  under  the  terms  of  this  law  his  busi- 
ness is  to  be  carried  on  at  such  place,  unless 
he  complies  with  the  further  provisions  of  the 
lew  in  regard  to  moving  his  said  place  of  busi- 
ness.    See  Acts  1893.  p.  178,  $§  5,  6.     Section 
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5  provides:  "The  particular  place  or  house 
in  which  the  liquors  are  to  be  sold  shall  be 
designated  in  the  license,  and  no  license  shall 
authorize  any  person  to  sell  spirituous,  vinous 
or  malt  liquors  or  medicated  bitters  at  any 
other  place  or  house  than  that  designated  In 
the  license, —provided,  that  if  any  person  or 
association  of  persons  having  a  license  to  sell 
such  Uquors,  desires  to  change  his  or  their 
place  of  business,  such  change  may  be  made 
by  presenting  the  license  to  the  clerk  of  the 
county,  and  having  the  next  place  of  business 
inserted  therein;  but  in  n^  case  to  admit  of 
the  temporary  closing  of  one  place  of  business 
to  sell  at  another  place.*'  It  Is  evident,  from 
the  reading  of  this  section,  together  with  that 
portion  of  section  6  quoted  above,  that  a  party 
taking  out  a  license  must  not  only  designate 
the  bouse  in  wlilch  tils  business  Is  to  be  car- 
ried on,  but  be  must  confine  that  business  to 
the  place  designated,  unless,  as  provided  In 
section  5,  when  he  desires  to  change  to  anoth- 
er place,  he  may  cause  his  license  to  be  so 
changed  by  the  clerk  as  to  designate  the  place 
to  wliich  he  proposes  to  remove  said  business. 
So  far  as  we  are  able  to  see  from  the  face  of 
the  information  before  us.  It  charges  an  of- 
fense in  contemplation  of  sections  5  and  6  of 
the  act  of  1883.  There  was  no  error  in  the 
action  of  the  court  in  overruling  the  motion 
In  arrest  of  Judgment,  and  the  said  Judgment 
Is  affirmed. 


PENNSYLVANIA  FIRE  INS.  CO.  t. 
BROWN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12, 
1S96.) 

INSUKANCR—  Kike  Poliot  —  Irox-Safe  Cliusb — 
Breach. 

Where  an  iD<iured  enters  dally  credit 
sales  in  a  blotipr,  from  which  he  transfers  them 
to  his  regular  booKe  o:  account,  his  inability  to 
furnish  a  record  of  the  credit  sales  the  day  be- 
fore the  fire,  because  the  blotter  contatning  it 
had  been  destroyed  in  the  fire  through  his  fail- 
ure to  put  it  iu  a  safe  at  night,  will  not  avoid  a 
fire  policy  requiring  him  to  Iceep  a  set  of  books, 
showing  both  cash  and  credit  sairs,  in  a  fire- 
proof safe,  and  providing  that  failure  to  pro- 
duce such  books  shall  avoid  the  policy. 

Error  from  district  court,  Ellis  county;  J. 
E.  Dillard.  Judge. 

Action  by  N.  Brown  against  the  Pennsyl- 
vania Fire  Insurance  Company  on  a  fire  policy. 
From  a  Judgment  for  defendant,  plaintifii 
brings  error.    Affirmed. 

Morgan  &  Thompson,  for  plaintiff  in  er- 
ror. M.  B.  Templeton  and  Crawford  & 
Crawford,  for  defendant  in  error. 


NEILL,  J.  This  suit  was  brought  by  de- 
fendant in  error  against  the  plaintiff  in  er- 
ror on  the  fire  Insurance  policy  described  in 
our  conclusions  of  fact.  He  recovered  a 
Judgment  for  |1,S06.79,  from  which  the  in- 
surance company  prosecutes  this  writ. 


Conclusions  of  Fact. 

On  the  4th  day  of  January,  1893,  the  Penn- 
sylvania Fire  Insurance  Company  issued  to 
N.  Brown  its  fire  insurance  policy  upon  a 
certain  stock  of  goods  {or  |2,000.  The  goods 
were  destroyed  by  fire  during  the  continu- 
ance of  the  policy.  At  the  time  of  the  fire, 
defendant  bad  $17,500  concurrent  insurance 
on  the  goods.  The  value  of  the  insured 
property  destroyed  was  $20,830.13,  of  which 
value  and  loss  the  defendant  in  error  made 
and  furnished  plaintiff  in  error  due  proof. 
Tlie  policy  contained  a  one-third  value  clause 
and  the  "iron-safe"  clause,  which  is  as  fol- 
lows: "The  assured  under  this  policy  here- 
by covenants  and  warrants  to  keep  a  set 
of  books  showing  a  record  of  business  trans- 
acted, including  all  purchases  and  sales,  both 
for  cash  and  credit,  together  with  the  last 
inventory  of  stock  Insured;  and  further  cove- 
nants and  warrants  to  keep  such  books  and 
inventory  securely  locked  in  a  fire-proof  safe 
at  night,  and  at  all  times  when  the  store 
mentioned  in  the  within  policy  is  not  actual- 
ly open  for  business,  or  in  some  secure  place 
not  exposed  to  a  fire  which  would  destroy 
the  bouse  where  such  business  is  carried 
on;  and  in  case  of  loss  the  assured  warrants 
and  covenants  to  produce  such  books  and  in- 
ventory, and,  in  the  event  of  a  failure  to 
produce  the  same,  this  policy  stiail  be  deem- 
ed null  and  void,  and  no  suit  or  action  at 
law  sliall  be  maintained  thereon  for  any 
such  loss."  Defendant  in  error  kept  a  set 
of  books  showing  the  record  of  his  business 
required,  but  noglected  to  keep  his  blotters 
containing  the  Itemized  record  of  his  credit 
sales  done  in  his  business  In  his  iron  safe, 
with  his  other  lxx>ks,  and  the  same  were 
burned  with  the  stock  of  goods,  and  were 
not  produced  after  the  fire,  and  no  record 
was  preserved  and  presented  to  plaintiff  in 
error  of  the  amount  of  the  credit  sales  for 
the  day  preceding  the  fire,  to  wit.  December 
19,   1803. 

Conclusion  of  Law. 

The  iron-safe  clause  was  a  pan  of  the  con- 
tract of  insurance,  and  a  promissory  war- 
ranty on  the  part  of  defendant  in  error 
which  required  strict  compliance  on  bis  part 
with  its  terms.  Insurance  Co.  v.  Brown  (de- 
cided by  this  court  on  January  29,  1806)  34 
S.  W.  462.  and  authorities  cited  in  the  opin- 
ion. The  failure  of  appellee  to  comply  with 
his  promise  and  warranty  precludes  his  re- 
covery on  the  policy.  Therefore  the  Judg- 
ment of  ths  district  court  is  reversed,  and 
Judgment  is  here  rendered  for  plaintiff  in 
error. 

On   Rehearing. 

(June  27,  1886.) 
On  ttie  authority  of  the  opinion  of  the  su- 
preme court  in  Brown  v.  Insurance  Ck>. 
(which  is  a  companion  case  to  this,  deliv- 
ered on  May  25,  1896)  35  S.  W.  1060,  this 
motion  is  granted,  and  the  Judgment  of  the 
district  court  is  affirmed. 
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SUN  MT7T.  INS.  CO.  t.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12, 
1896.) 

Inscrakcb  — "iROS'-SArs"  Claosb  III  FouoT  — 
Failure  to  Observe. 
Under  an  insurance  policy  on  a  stock  of 
goods,  containing  the  iron-safe  clause,  the  fail- 
ore  of  the  insured  to  place  his  blotters,  contain- 
ing Uie  only  record  of  the  last  day's  sales,  in  the 
safe,  and  their  consequent  destruction  with  the 
stock,  does  not  preclude  his  recovery.  Brown 
V.  Insurance  Co.  (Tex.  Sup).  35  S.  W.  1060,  fol- 
lowed. 

Error  from  district  court,  BlUa  county;  J. 
E.  Dillard,  Judge. 

Action  by  N.  Brown  against  the  Sun  Mu- 
tual Insurance  Company.  Judgment  for 
plaintUF,  and  defendant  brings  error.  Af- 
firmed. 

Morgan  &  Thompson,  for  plaintiff  In  error. 
M.  B.  Templeton  and  Craiwford  &  Crawford, 
for  defendant  in  error. 

NEILL,  J.  This  suit  was  brought  by  de- 
fendant In  error  against  plaintiff  in  error  on 
the  policy  of  insurance  described  in  our  con- 
clusions of  fact.  The  suit  resulted  in  a  Judg- 
ment for  $1,335.11  in  favor  of  defendant  In 
error,  from  which  this  writ  la  prosecuted. 

Conclusions  of  Fact. 
On  March  9,  1894,  the  Sun  Mutual  Insur- 
ance Company  issued  to  N.  Brown  its  policy 
of  Insurance  against  fire  for  $1,500  on  a  cer- 
tain stock  of  goods  which  were  destroyed  by 
Ore  while  the  policy  was  In  force.  At  the 
time  the  Are  occurred  he  had  $17,000  concur- 
rent Insurance.  The  policy  contained  a  three- 
fourth  value  clause,  and  the  "iron-safe" 
clause  which  Is  as  follows:  "The  assured 
under  this  policy  hereby  covenants  and  war- 
rants to  keep  a  set  of  books  showing  a  rec- 
ord of  business  transacted,  including  all  pur- 
chases and  sales  both  for  cash  and  credit,  to- 
gether with  the  last  inventory  of  stock  in- 
sured, and  further  covenants  and  warrants 
to  keep  such  books  and  Inventory  securely 
locked  in  a  fireproof  safe  at  night  and  at  all 
times  when  the  store  mentioned  in  the  with- 
in policy  Is  not  actually  open  for  business,  or 
In  some  secure  place  not  exposed  to  a  fire 
which  would  destroy  the  house  where  such 
business  is  carried  on,  and  in  case  of  loss  the 
assured  warrants  and  covenants  to  produce 
such  books  and  inventory;  and.  In  the  event 
of  a  failure  to  produce  the  same,  this  policy 
shall  be  deemed  null  and  void,  and  no  suit 
or  action  at  law  shall  be  maintained  thereon 
for  any  such  loss."  Defendant  in  error  kept 
a  set  of  Isooks  showing  the  record  of  his 
business  required,  but  neglected  to  keep  his 
blotters,  containing  the  itemized  record  of 
his  credit  sales  done  in  his  business.  In  his 
Iron  safe  with  his  other  books,  and  the  same 
were  burned  with  the  stock  of  goods,  and 
were  not  produced  after  the  fire,  and  no  rec- 
ord was  preserved  and  presented  to  plaintiff 


In  error  of  the  amount  of  the  credit  sales  for 
the  day  preceding  the  fire,  to  wit,  December 
19,  1893. 

Conclusion  of  Law. 

The  Iron-safe  clause  was  a  part  of  the  con- 
tract of  Insurance,  and  a  promissory  war- 
ranty on  the  part  of  defendant  In  error, 
which  required  strict  compliance  on  his  part 
with  Its  terms.  Insurance  Co.  v.  Brown  (de- 
cided by  this  court  on  January  29,  1896)  34 
S,  W.  462,  and  authorities  cited  In  the  opin- 
ion. The  failure  of  appellee  to  comply  with 
his  promise  and  warranty  precludes  his  re- 
covery on  the  policy.  Therefore  the  Judg- 
ment of  the  district  court  is  reversed,  and 
Judgment  is  here  rendered  for  plaintiff  in  er^ 
ror. 

On  Rehearing. 

(June  27,  1896.) 
On  the  authority  of  the  opinion  of  the  Su- 
preme Court  in  Brown  t.  Insurance  Co. 
(which  is  a  companion  case  to  this,  delivered 
May  ^,  1896)  85  a  W.  1060,  this  motion  Is 
granted,  and  the  Judgment  of  the  district 
court  is  afllrmed. 


ROTAIi  INS.  CO.  V.  BROWN. 

(Ck>urt  of  Civil  Appeals  of  l^exas.     Jan.  29, 

1896.) 

iMBDKAHOE—WAKKANTT—lRON-SAFsCLAnsi— Sub- 
stantial Ck>H1>LIA!<C>. 
A  substantial  compliance,  only,  with  the 
warranty  in  an  insurance  policy  requiring  the 
Insured  to  keep  certain  account  books  in  a  safe, 
is  required 

Appeal  from  district  court,  Ellis  county;  J. 
E.  Dillard,  Judge. 

Action  by  N.  Brown  against  the  Royal  In- 
surance Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Harris  &  Knight,  for  appellant.  M.  B. 
Templeton  and  Crawford  &  Crawford,  for 
appellee. 

FLY,  J.  The  facts  and  the  points  raised 
in  this  case  are  identical  with  those  in  the 
case  of  Insurance  Co.  v.  Brown  (this  day  de- 
cided by  this  court)  34  S.  W.  462,  and  refer- 
ence is  made  to  that  decision  for  a  full  dis- 
cussion of  all  the  points  raised  in  this  case. 
In  addition  to  the  authorities  therein  cited, 
we  call  attention  to  the  cases  of  Assurance 
Co.  V.  Althelmer  (Ark.)  25  &  W.  1067;  In- 
surance Co.  V.  Parker  (Ark.)  32  a  W.  507; 
and  1  Wood,  Ins.  p.  44&  The  Judgment  of 
the  district  court  will  be  reversed,  and  Judg- 
ment here  rendered  in  favor  of  appellant  for 
all  costs  in  this  and  the  lower  court  ex- 
pended. 

On  Rehearing. 

(June  27,  1896.) 

Api>ellee  sued  to  recover  insurance  on  cer- 
tain merchandise  destroyed  by  fire.     Appel- 
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lant  set  ap  a  forfeiture  on  the  ground  that 
there  had  been  a  failure  to  comply  with  the- 
requirements  of  what  is  known  as  the  "Iron- 
safe  clause."  The  trial  resulted  In  a  ver- 
dict tor  appellee.  We  adopt  the  findings  of 
fact  of  the  trial  Judge.  He  found  that  none 
of  the  books  containing  the  original  entries 
were  kept  in  a  safe,  as  appellee  had  bound 
himself  to  do,  and  they  were  destroyed  by 
fire,  and  that  the  only  book  containing  the  en- 
tries of  purchases  and  sales  on  credit  for  the 
-day  before  the  fire  was  not  placed  In  the  safe, 
and  was  burned.  It  has  been  held  by  the 
supreme  court  of  Teras,  however,  in  a  com- 
panion case,  that  a  substantial  compliance 
with  a  warranty  Is  all  that  Is  required. 
Brown  v.  Insurance  Co.  (delivered  May  25, 
1886)  35  S.  W.  1060.  While  that  decision 
seems  to  be  in  conflict  with  the  decisions  of 
most  of  the  American  courts,  as  well  as  the 
«ajse  of  Insurance  Co.  y.  Kempner,  87  Tex. 
229,  27  S.  W.  122,  still,  the  facts  being  exact- 
ly the  same,  we  deem  it  the  law  of  this  case. 
The  Judgment  will  therefore  be  afflrmed. 


BRANCH  V.  TBAYLOR  et  aLi 

(Court  of  dvU  Appeals  of  Texas.     Feb.  29, 

1896.) 

Nbootiabls  Instkvubxts— Tbaxbfsb  aftsu  Ha- 

TURITT. 

The  fact  that  a  person  securing  from  the 
maker  a  note,  paid  and  past  due,  under  an 
agreement  that  it  shoald  not  be  bo  used  as  to 
involve  the  maker  in  liability,  fraudulently  rep- 
resented to  one  of  his  creditors  that  the  note 
was  a  valid  obligation  of  the  maker,  and  trans- 
ferred it  to  him,  and  thereby  secured  a  credit 
upon  his  debt,  and  the  discharge  of  a  lien  on 
his  homestead,  did  not  render  the  maker  of  the 
note  liable  thereon  to  such  creditor. 

Error  from  district  court,  Dallas  county; 
R.  E.  Borke,  Judge. 

Action  by  John  H.  Traylor  against  James 
B.  Simpson,  it.  which  Wharton  Branch  was 
afterwards  cited  us  a  party  defendant  From 
&  Judgment  for  plaintiff  against  defendants, 
and  tor  defendant  Simpson  over  against 
Branch,  the  latter  brings  error.    Reversed. 

Jeff  Woro,  for  plaintiff  In  error.  Dudley 
O.  Wooten,  for  defendant  in  error. 

FINLEY.  J.  On  September  26,  1893,  John 
H.  Traylor  filed  suit  against  James  B.  Simp- 
son In  the  district  court  of  Dallas  county 
(Fonrteenth  Judicial  district)  on  a  certain  ne- 
gotiable promissory  note  for  $1,000;  alleging 
that  the  same  was  made  and  delivered  to  one 
W.  O.  Watts  by  said  Simpson,  and  payable  to 
falB  order,  dated  April  2,  1892,  due  60  days 
after  date,  with  Interest  at  9  per  cent,  per  an- 
num, and  6  per  cent,  attorney's  fees,— eald 
note  being  Indorsed  In  blank  by  said  Watts 
before  maturity  and  without  recourse,— and 
which  came  Into  the  hands  of  Wharton 
Branch  in  due  course  of  transfer,  and  was 

1  Writ  of  error  denied  by  supreme  court 


by  said  Branch,  for  a  valuable  consideratioa, 
indorsed  and  transferred  to  Traylor  on  Sep- 
tember 12,  1893,  without  recourse,  and  Tray- 
lor brought  his  suit  on  the  note  in  tbe  reg- 
ular  form   of  petition   on   promissory    note. 
Simpson  filed  an  amended  answer  on  Decem- 
ber 21,  1893,  in  which  he  alleged,  after  gen- 
eral demurrer  and  general  denial,   tbut   on 
September  23, 1892,  Traylw  sold  to  Krs.  Har- 
riet J.  Slmfison,  wife  of  said  J.  B.  Simpson, 
certain  real  estate  In  tbe  town  of  Bockport, 
Tex.,  for  tbe  recited  consideration  of  $23,- 
333,   which   consideration,   however,   consist- 
ed of  a  lot  of  promissory  notes  held  by  said 
Harriet  J.    Simpson,  of  varioos  dates   and 
amounts.    Including   the   note   of    Wharton 
Branch  for  $1,000,  payable  to  J.  B.  Simpson, 
or  order,  and  by  said  Simpson  Indorsed  and 
transferred  without  recourse  to  said  Traylor 
as  a  part  of  the  conMlderation  for  the  land 
sold  by  him  to  Mrs.  Simpson;  that  said  note 
was  dated  August  18,  1888,  due  August  20. 
1892,  and  secured  by  vendor's  lien  on  the 
homestead  of  Wharton  Branch  In  the   city 
of  Dallas;    that  said  Traylor  accepted  said 
vendor's  lien  note  on  the  homestead  of  said 
Branch,  subject  to  all  payments,  credits,  and 
defenses,  because  tbe  same  was  past   due 
at  the  time  said  Traylor  took  it;   that  said 
note  was  entitled  to  a  credit  of  $1,000  as  of 
date  April  2,  1892,  and  that   said  Traylor, 
knowing  all  these  facts,  accepted  the  Watts 
note,   sued  on   herein,  as  representing   said 
omitted  credit  of  same  date  as  the  Watts 
note,  and  did  then  enter  on  said  Branch's 
note  for  $1,000,  dated  August  18,  1888,  the 
said  credit  of  $1,000,  as  of  date  April  2. 1892; 
that  Traylor  did  not  in  fact  purchase  said 
Watts  note  from  Branch,  nor  did  said  Branch 
seU   the  same  to  Traylor,  but  Traylor  sim- 
ply took  It  as  evidence  of  said  credit,  and 
of  said  Branch's  right   to  the  credit;    that 
Traylor,  having  acquired  the  note  after  ma- 
turity, indorsed  without  recourse.     He  took 
it  subject  to  all  defenses  and  credits,  and 
paid  nothing  for  it  except  to  allow  Branch 
a  credit  on  the  vendor's  lien  note,  to  which 
he  was  legally  entitled  as  against  Traylor. 
Traylor  at  once  filed  a  first  8iq)plemental 
petition,  containing  general  and  special  de- 
murrers and  general  denial,  and  also  plead- 
ing that  If  nny  of  the  statements  of  Simp- 
son's   answer    were    true,    then    Wharton 
Branch  should   be  a   party   defendant,  and 
praying  that  he  be  made  a  co-defendantalong 
with  SimiMon,  and  for  citation  to  hbn  ac- 
cordingly.    Branch    was   duly   cited   to  the 
next  term  of  court,  and  filed  his  original  an- 
swer January  3.   1896.     In   this  he  set  up 
substantially  the  same  defense  that  Simpson 
had  raised  in  bis  answer  above  moitioned, 
as  well  as  pleading  misjoinder,   demurring 
generally  and  specially,  and  denying  ail  of 
the   plaintiff'"  allegations.     He  also  set  np 
that  previow.  to  AprU  2,  1892,  be  was  in- 
debted to  J.  B  Simpson  In  the  sum  of  tvo 
promissory  notes,  both  dated  August  18, 18SS, 
due  in  four  and  five  years,  for  $1,000  esch. 
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aecored  by  reudor's  Hen  on  his  homestead 
In  Dallas;  that  in  the  course  of  business  he 
came  into  possession  of  the  Watts  note  herein 
sued  on,  which  became  in  his  haudij  a  legal 
offset  against  said  two  vendor's  lien  notes  held 
by  said  Simpson,  and  he  was  entitled  to  be 
credited  thereon;  that  Tray  lor  became  the 
owner  of  said  two  vendor's  Uen  notes  on  Sep- 
tember 23,  1882,  after  the  maturity  of  the 
first  of  them,  in  a  ceitain  trade  between  said 
Traylor  and  Simpson  and  wife;  that  Tray  lor 
took  said  notes  with  an  Indorsement  of  the 
sasae  by  Simpson  without  recourse  to  his 
wife,  and  by  her  In  blank  without  recourse, 
JoUied  by  her  husband;  that  the  first  of 
said  notes,  being  past  due  when  Traylor 
took  it,  was  subject  in  Traylor's  hands  to 
the  offset  of  the  Watts  note,  which  said 
Branch  had  acquired  against  Simpson,  and 
that  Traylor  did,  in  fact,  recognize  said  cred- 
it, and  indorsed  It  on  the  first  of  said  ven- 
dor's lien  notes  on  September  12,  1883,  as  of 
date  April  2,  1882,  and  thereby  extinguished 
and  canceled  said  Watts  note,  which  was 
surrendered  to  him  by  said  Branch;  that  this 
transaction  was  nothing  more  on  Traylor's 
part  than  the  recognition  of  a  credit  which 
Simpson  would  have  had  to  allow  while  the 
vendor's  lien  notes  were  in  his  hands,  and 
that  Traylor  thus  became  possessed  of  ihe 
Watts  note  simply  as  an  evidence  of  the 
transaction,  and  without  consideration;  that 
said  Branch  has  paid  off  both  of  said  ven- 
dor's lien  notes  since  the  institution  of  this 
suit,  including  the  credit  of  $1,000  above 
mentioned,  and  that  said  Traylor  has  re- 
leased the  lien  securing  the  same.  On  Jan- 
uary 22,  1885.  Traylor  filed  an  amended  first 
supplemental  petition,  In  which,  after  gen- 
eral and  special  demurrers  and  general  de- 
nial to  the  answers  of  Simpson  and  Branch, 
be  set  up  the  following  facts:  That  he  ac- 
quired the  two  vendor's  lien  notes  of  said 
Branch  on  September  23,  1882,  in  good  faith, 
and  without  any  notice  of  any  offsets  or  de- 
fenses thereto,  from  Simpson  and  wife,  for 
their  full  fact  value,  with  accrued  interest 
thereon,  amounting  at  that  time  to  consider- 
ably more  than  the  face  sums  of  the  two 
notes;  that  said  Simpson  and  wife  repre- 
sented to  him  that  said  notes  were  good  for 
their  full  face  value,  principal  and  interest, 
and  were  not  entitled  to  any  credit,  offset, 
or  defense,  and,  relying  on  said  representa- 
tions, he  paid  the  full  face  value  of  the  same 
in  property;  that  said  notes  are  and  were 
secured  by  vendor's  lien  on  the  homestead 
of  said  Branch,  worth  $5,000;  tliat  said 
Branch  well  knew  of  the  transfer  of  said 
notes  and  lien  to  Traylor  at  the  time  the 
same  occurred,  and  made  no  pretense  or 
claim  that  he  was  entitled  to  any  credit  or 
offset  against  them,  or  either  of  them,  but 
on  all  occasions,  and  for  a  year  afterwards, 
declared  to  said  Traylor  that  said  notes 
were  good  and  valid  for  their  full  face  value, 
and  promised  from  time  to  time  to  pay  the 
same  In  full,  especially  the  first  of  said 
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notes,  which  was  past  due  when  Traylor  ac- 
quired it;  that  about  September  12,  1883, 
for  the  first  time.  Branch  claimed  and  pre- 
tended that  be  was  entitled  to  a  credit  of 
$1,000  on  the  first  of  the  two  notes,  growing 
out  of  some  transaction  between  him  and 
Simpson  during  the  time  Simpson  held  said 
notes,  and  be  claimed  that,  as  Traylor  had 
bought  the  note  after  maturity,  be  must 
allow  the  said  credit;  that  Traylor  protest- 
ed against  allowing  this  pretended  credit, 
as  Simpson  had  represented  the  notes  to  be 
of  full  value  and  entitled  to  no  credits  or  off- 
sets, and  stated  to  Branch  that  he  could  not 
afford  to  lose  $1,000  on  the  first  of  said  notes; 
that  thereupon  Branch  represented  to  plaiu- 
tiff  that  he  held  the  Watts  note  for  $1,(.M)U 
against  Simpson,  which  was  unpaid  and 
good  for  its  full  face  value,  and  be  proposed 
to  let  plaintiff  (Traylor)  have  said  Watts 
note  if  Traylor  would  allow  the  $1,000  credit 
on  the  vendor's  lien  note;  that  Branch  did 
not  pretend  to  claim  that  said  Watts  note 
was  a  credit,  or  entitled  to  be  applied  as 
such,  on  the  vendor's  lien  notes,  or  that  it 
had  anything  to  do  with  them,  but  repre- 
sented to  Traylor  that  it  was  a  good  and 
valid  note  of  Simpson,  which  he  had  ac- 
quired in  due  course  of  business  for  a  val- 
uable consideration,  and  offered  to  let  plain- 
tiff have  It  in  consideration  of  the  proposed 
credit  on  the  other  note  held  by  plaintiff 
against  Branch's  homestead;  tliat  Traylor 
relied  upon  the  truth  and  good  faith  of  these 
representations,  and  entered  the  said  credit, 
and  took  the  Watts  note,  now  sued  on,  in 
consideration  thereof,  thereby  extinguishing 
the  valid  indebtedness  of  said  Branch  to  that 
extent,  and  releasing  the  vendor's  lien  on 
the  homestead  pro  tanto;  that  plaintiff  did 
not  know,  had  no  means  of  knowing,  and 
was  in  no  way  put  upon  notice  that  the  note 
thus  acquired  and  herein  sued  upon  was  not 
a  valid  and  bona  fide  note  of  said  Simpson, 
which  said  Branch  had  acquired  in  due 
course  and  for  a  valuable  consideration,  and 
believed  It  to  be  so;  that  the  acts  and  con- 
duct of  both  Simpson  and  Branch  in  the 
premises  constituted  bad  faith  and  fraudu- 
lent representations  on  their  part,  and  that  by 
said  fraud  and  deceit  Branch  secured  a  cred- 
it of  $1,000  ou  his  said  note,  secured  by  ven- 
dor's lien,  and  has  also  secured  the  delivery 
of  both  of  said  vendor's  lien  notes  and  the 
release  of  the  lien  by  fraudulently  obtaining 
this  credit  ard  i>aylng  the  balance  due  on 
said  two  notes;  that  both  of  said  defend- 
ants knew  of  the  true  nature  of  the  trans- 
action, and  conspired  together  to  defraud  and 
deceive  plaintiff,  as  set  out,  and  he  prayed 
for  Judgment  against  both  of  them,  as  well 
as  for  general  relief  at  law  and  in  equity. 
On  January  23,  1895,  J.  B.  Simpson  filed  bis 
second  amended  original  answer,  in  which 
he  stated  that  in  July,  1893,  Branch  came 
to  him  and  piocured  the  Watts  note  herein 
sued  on,  without  any  consideratiMi  what- 
ever, and  for  the  purpose,  as  he  said,  of  using 
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It  in  some  business  transaction;  tbat  tlie 
note  was  an  old  paid-off  note,  which  said 
Simpson  had  In  his  possession,  and  that  he 
gave  it  to  Branch  with  the  distinct  positive 
agreement  and  assurance  that  said  note 
should  not  be  used  by  said  Branch  in  such 
way  as  to  render  him  (Simpson)  liable  there- 
on in  any  way;  that  it  was  purely  an  ac- 
commodation note  as  between  Simpson  and 
Branch,  but  that  Branch  at  once  used  it  to 
secure  from  Traylor  a  credit  of  $1,000  on  a 
rendor's  lien  note  which  Traylor  held  against 
Branch,  ana  which  credit  the  last-named 
note  waH  not  entitled  to,  as  Traylor  had 
bought  it  from  Simpson  and  wife  for  full 
value,  and  wlthoi.t  any  credit  or  offset  be- 
ing due  or  allowable  thereon;  that  said 
Branch's  conduct  was  a  fraud  on  Simpson, 
and,  In  case  of  Judgment  against  Simpson, 
he  prayed  for  Judgment  over  against 
Branch. 

On  the  foregoing  pleadings  the  case  was 
tried  January  24,  1895,  and  Judgment  ren- 
dered in  behalf  of  Traylor  agahist  both 
Simpson  and  Branch  for  the  amount  of  the 
note  sued  on,  principal  and  Interest  and  at- 
torney's fees,  and  In  favor  of  Simpson  over 
against  Branch  for  the  same  amount.  The 
defendant  Wharton  Branch  prosecutes  this 
writ  of  error,  and  alone  complains  of  the 
Judgment  rendered  in  the  court  below.  Up- 
on the  trial  of  the  cause  the  following  facts 
were  proven:  (1)  The  note  originally  sued 
upon  was  introduced  and  read  in  evidence. 
(2)  The  entire  transaction  is  disclosed  by  the 
testimony  of  two  witnesses,  as  follows: 
John  H.  Traylor  testified:  That  on  Septem- 
ber 23,  1882,  he  sold  to  James  B.  Simpson 
certain  property  at  Rockport,  for  the  sum  of 
!i23,333,  of  which  $10,000  was  the  promissory 
note  of  Simpson  and  wife,  Harriet  J.  Simp- 
son, and  $13,333  was  in  promissory  notes  of 
various  parties,  transferred  to  him  by  Simp- 
son and  wife,  among  which  wera  two  notes, 
for  $1,000  each,  executed  by  Wharton 
Branch,  in  favor  of  J.  B.  Simpson,  dated  Au- 
gust 18,  1888,  and  due,  respectively,  on  Au- 
gust 20,  1882,  and  August  20,  1893,  and  both 
secured  by  vendor's  lien  on  the  homestead  of 
said  Wharton  Branch  In  Dallas.  That  these 
notes  were  Indorsed  as  follows:  "Pay  to  the 
order  of  H.  J.  Simpson,  as  her  separate  es- 
tate, without  recourse  on  me.  J.  B.  Simp- 
son." And  also,  "Without  recourse.  H.  J. 
Simpson.  James  B.  Simpson."  That  at  the 
time  he  got  the  notes  from  Simpson  the  lat- 
ter represented  that  they  were  as  good  as 
gold,  and  were  entitled  to  no  credits.  That  it 
was  nearly  a  year  afterwards  before  Branch 
claimed  a  credit  against  either  of  said  notes. 
That  the  flrat  of  said  notes  was  past  due 
when  witness  got  it  from  Simpson.  That  on 
September  12,  1893,  witness  allowed  a  credit 
of  $1,000  on  the  firat  of  said  notes  on  the 
strength  of  the  Watts  note  here  sued  on,  as 
of  date  April  2,  1882,  that  being  the  date  of 
the  Watts  note.  That  at  the  same  time 
Branch  gave  bim  collateral  security  to  the 


extent  of  $2,000  to  secure  the  balance  due  on 
said  flnt  note  and  the  amount  due  on  the 
second  note.     That  Branch  also  delivered  to 
witness   the   Watts   note   against    Slmpaoii. 
That  very  soon  after  witness  got   the   two 
vendor's  lien  notes  from   Simpson,   witness 
notified   Branch   that  he   held  them.      Tbat 
Branch  never  claimed  any  credit  on  the  first 
note  until  about  the  time  the  second  note  fell 
due,  at  which  time  he  claimed  that  he  was  en- 
titled to  $1,000  credit  on  said  first  note  at  the 
time  Simpson  held  it,  to  wit,  about  April  '1. 
1892,  and  that  witness  was  bound  to  allow 
It,  as  the  note  was  past  due  when  wltnes!: 
got    it.      That    witness    protested,    because 
Simpson  and  wife  had  represented  the  note;) 
to  be  good  for  their  full  face  value,  and  en- 
titled to  no  credits,  and  witness  had  takeu 
them  with  that  underatandlng.   That  Bcancb 
represented  the  Watts  note  sued  on  herein  to 
be  a  Just  and  valid  debt  of  Simpson,  and  a 
bona  fide  note  of  said  Simpson,  and  witness 
believed  his  representations  in  regard  tberc- 
to,  allowed  him  the  $1,000  credit  on  the  fin.i 
of  the  vendor's  lien  notes,  and  thereby  exttn- 
gulshed  the  Indebtedness  of  said  Brancb  t» 
that  extent,  and  released  the  lien  secnrin;: 
the  same  that  much.     That  since  the  institu- 
tion of  this  suit,  and  before  witness  became 
acquainted  with  the  real  nature  of  the  noii 
and  the  bad  faith  of  the  transaction,  to  wit. 
on  or  about  Novemlier  4,  1881,   witness  ac- 
cepted from  said  Branch  the  balance  due  ou 
said   two   notes  after  allowing  said  credit, 
and  executed  and  delivered  to  said  Branch  a 
release  In  full  of  the  lien  on  his  homestead 
which  existed  as  security  for  the  full  amount 
of  said  notes.     That  witness  did  so  befon- 
any  of   the  pleadings  of   said   Branch   and 
Simpson  were  filed  herein,  disclosing  the  tmi- 
nature  of  the  fraud  and  deceit  that  had  been 
practiced  on  witness  by  them,  and  In  igno- 
rance of  the  facts.     That  Simpson  la  Insol- 
vent, and  witness  has  been  defrauded  oat  of 
$1,000  and  the  Uen  securing  the  same  by  th<- 
fraudulent  acts  of  said   Branch.     (3)  J.  B 
Simpson  testified  to  ail  the  facts  as  set  out 
in    his    amended    answer,    vis.:     That    tbo 
Watts   note  was  simply  an  accommodation 
paper,  lent  to  Branch,  to  be  used  by  bim  in 
such  way  as  not  to  Involve  witness  in  any 
liability  thereon.    That  it  was  an  old  note 
that  had  been  paid  off,  and  that  Branch  paid 
no   consideration  for   it  whatever.     Tbat   it 
was  not  a  credit  on  the  said  Branch's  ven- 
dor's lien  notes  held  by  Traylor.     Tbat  said 
vendor's   lien    notes    were   good   as   against 
Branch  for  their  full  face  value,  and  were 
entitled  to  no  credits  whatever.     That  Branch 
had  fraudulently  used  said  Watts  note  to  se- 
cure a  credit  on  the  tint  of  said  vendor's  lien 
notes  by  deceiving  Traylor  as  to  the  true  na- 
ture of  the  same. 

Conclusions  of  I<aw. 

1.  The  facts  showing  that  Wharton  Branch 
was  not  entitied  to  a  credit  upon  his  ven- 
dor   lien    note,    executed    to    Simpson,    and 
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which  was  held  and  owned  by  Traylor,  and 
that  he  procured  the  credit  to  be  entered 
thereon  through  fraudulent  representations, 
and  said  note  having  been  canceled  and  sur- 
rendered, he  Is  liable  to  Traylor  In  the  sum 
covered  by  the  credit,  and  Interest  thereon 
from  the  date  of  the  credit. 

2.  The  note  sued  upon  being  past  due 
when  it  was  transferred  by  Branch  to  Tray- 
lor, It  was  subject  to  the  defense  of  payment 
set  up  and  provep  by  Simpson,  and  Simpson 
did  not  become  liable  upon  the  note  by  rea- 
son of  the  fraudulent  acts  of  Branch. 

3.  As  Simpson  was  not  rendered  liable  by 
the  acts  of  Branch,  he  is  not  entitled  to  re- 
cover against  Branch. 

4.  The  recovery  of  attorney's  fees  by  the 
plaintiff  should  not  have  been  allowed. 

The  Judgment  is  reversed,  reformed,  and 
here  rendered,  so  as  to  allow  plaintllB  to  re- 
cover of  Wharton  Branch  only  the  sum  of 
fl,00O,  with  interest  thereon  from  April  2, 
1882,  excluding  the  attorney's  fees;  appellee 
Tiaylor  to  pay  the  costs  of  appeal.  Judg- 
ment reversed,  reformed,  and  rendered. 


HAYDBN   SADDLERY  HARDWARE   CO. 

V.  RAMSAY  et  al-i 

(Court  of  Civil  Appeals  of  Texas.     June  10, 

1896.) 

Ahbkdmbnt  of  Plkadino — Partsbsship— Stat- 
DTB  OF  Limitations — Nbw  Prohibs — Hd8band 

AND    WiFB — AUIOmiBNT — ATTACHMENT — PROOF 
OF    VaLCB  —  Ck>2IFB88IOII    OF    JGDOMENT    AFTBK 

Vbrdict— Dbfault. 

1.  Where  several  defendants,  sought  to  be 
charged  as  partneis,  answered  as  to  the  merits, 
it  was  not  error  to  allow  them  to  subsequently 
interpose  an  amended  answer  denying  the  part- 
nership. 

2.  Where  several  defendants  are  sought  to 
be  charged  as  partners,  a  plea  denying  the  part- 
nership, verified  and  interposed  by  one  of  the 
defendants,  innres  to  the  benefit  of  ail  of  them. 

3.  In  an  action  on  an  account,  where  it  is 
sought  to  charge  several  defendants  as  part- 
oera,  the  partnership  being  denied  and  not  prov- 
ed, a  letter  written  by  one  of  the  defendants 
containing  a  new  promise  to  pay  the  debt  will 
not  operate  as  a  ba.T  to  the  running  of  limita- 
tions as  to  the  other  defendants. 

4.  In  an  action  against  several  defendants, 
where  the  jury  returned  a  verdict  against  the 
plaintiff,  it  was  not  error  of  which  plaintiff  could 
complain  for  the  court  to  allow  one  of  the  de- 
fendants to  come  in,  after  verdict,  and  confess 
Judgment  in  favor  of  the  plaintiff. 

6.  An  assignment  for  benefit  of  creditors 
executed  by  a  husband  and  wife,  covering  prop- 
erty that  is  actually  community  property,  and 
given  to  secure  community  debts,  is  valid,  even 
though  the  property  and  debts  are  described  as 
being  those  of  the  wife. 

6.  In  attachment,  where  the  property  tak- 
en is  claimed  by  the  assignee  of  the  defendants, 
whose  allegation  in  the  pleadings  as  to  the  val- 
ue of  the  property  is  not  controverted,  the  re- 
turn of  the  sheriff  showing  the  value  is  suffi- 
cient proof  of  the  same. 

7.  Where,  on  default  by  one  of  the  defend- 
ants, judgment  was  taken  for  such  sum  as  the 
jury  might  find  due  from  her,  a  general  verdict 
against  the  plaintiff  was  equivalent  to  a  finding 


1  Rehearing  denied. 


that  nothing  was  due,  and  no  judgment  could  be 
rendered  against  the  defendant  in  default. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Attachment  brought  by  the  Hayden  Sad- 
dlery Hardware  Company  against  Kamsay 
&  Ford.  There  was  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Franklin  &  Cobbs  and  Clark,  SummerllD 
&  Fuller,  for  appellant.  tJpson,  Bergstrom 
&  Newton  and  Barnard  &  Mc€iOwn,  for  ap- 
pellees. 

FLY,  J.  Appellant  instituted  suit  on  an 
open  account  in  the  sum  of  $1,660.32,  against 
Mrs.  E.  a  Ramsay,  J.  S.  Ramsay,  Mrs.  A.  G. 
Ford,  W.  H.  Ford,  Nettle  A.  Ford,  Newton 
H.  Ford,  and  Bllwood  M.  Ford,  who  were  al- 
leged to  be  partners,  composing  the  firm  of 
Ramsay  &  Ford.  At  the  same  time,  an  affi- 
davit and  bond  for  attachment  were  Hied,  and 
a  writ  issued,  which  was  levied  upon  cer- 
tain goods  and  merchandise,  which  were 
valued  by  the  sheriff  at  $1,601.50.  The 
goods,  under  order  of  the  court,  were  sold  for 
f915.40.  On  October  23, 1884,  Nettie  A.  Ford, 
Newton  A.  Ford,  her  husband,  and  B.  M. 
Ford  ffied  an  amended  answer,  in  lieu  of  an 
answer  filed  on  March  2,  1883,  in  which 
the  partnership  alleged  in  the  petition  was 
denied.  This  plea  was  verified  by  the  oath 
of  N.  H.  Ford.  At  the  same  time  all  of  the 
defendants  filed  general  and  special  demur- 
rers and  a  general  denial,  and  excepted  tc 
fl,020  of  the  account,  as  l>Brred  by  limita- 
tion, and  to  the  item  of  $378.07,  interest,  and 
to  the  whole  account  as  not  itemized  as  pro- 
vided by  law.  A  plea  in  reconvention  was 
also  ffied  by  Nettie  A.  Ford,  Newton  H.  Ford, 
and  Ellwood  M.  Ford,  assignee  of  first  twO' 
named,  in  which  it  was  alleged  that  Nettle 
A.  Ford,  being  indebted  to  a  number  of  per- 
sons (whose  names  and  residences,  with  sev- 
eral amounts  due  them,  were  fully  set  out), 
had  on  February  13,  1893,  conveyed  certain 
goods,  wares,  and  merchandise,  her  separate 
property,  to  Ellwood  M.  Ford,  assignee,  to  se- 
cure her  creditors,  and  that  the  writ  of  at- 
tachment aforesaid  had  l>een  levied  on  said 
goods,  to  the  damage  of  Nettle  A.  Ford  in  the 
sum  of  $3,000.  Newton  H.  Ford  filed  a  plea, 
alleging,  in  the  event  the  property  was  found 
not  to  be  the  separate  property  of  his  wife, 
Nettie  A.  Ford,  that  the  same  was  communi- 
ty property,  that  he  had  executed  a  general 
assignment  of  the  property  to  Ellwood  M. 
Ford,  and  praying  for  damages  for  the  levy 
of  the  attachment  on  the  same.  The  as- 
signee. Joined  by  the  creditors,  also  ciaimecl 
damages  for  the  seizure  of  the  goods  under 
the  writ  of  attachment.  Ross  Kennedy  filed 
a  plea  in  Intervention,  claiming  that  he  had 
leased  a  certain  storehouse  in  San  Antonio, 
corner  of  Market  street  and  Main  Plaza,  to 
John  S.  Ramsay  and  N.  A.  Ford,  composing 
the  firm  of  Ramsay  &  Ford,  the  members 
of  the  firm  being  afterwards  changed  so  that 
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N.  H.  Ford  and  N.  A.  Ford  composed  it;  that 
on  February  23,  1893,  the  property  of  said 
firm,  including  that  levied  on  under  the  at- 
tachment, was  being  removed  from  the 
building,  and  intervener  sued  out  a  distress 
warrant  for  the  rent  due  and  to  become  due, 
and,  the  matter  being  afterwards  tried,  judg- 
ment was  rendered  in  favor  of  Intervener 
against  Ramsay  &  Ford  for  $1,000,  under 
which  an  order  of  sale  was  Issued,  and  the 
property  aforesaid  sold,  and  the  proceeds  de- 
posited in  the  hands  of  the  cleric  of  the  court; 
and  that  intervener  was  entitled  to  be  first 
paid  out  of  said  money.  Appellant  filed  a 
supplemental  petition,  in  wtiich  the  plea  de- 
nying the  partnership  was  excepted  to,  be- 
cause filed  after  a  plea  to  the  merits  had 
been  filed,  and  because  the  answer  of  Nettie 
A.  Ford,  Newton  H.  Ford,  and  Ellwood  M. 
Ford  did  not  present  any  defense  to  the  ac- 
tion; and,  in  answer  to  the  plea  of  limita- 
tion as  to  a  part  of  the  account,  an  acknowl- 
edgment of  the  Justice  of  the  claim  in  writ- 
ing, and  a  promise  to  pay  the  same,  by  one 
of  the  members  of  the  firm  of  Ramsay  & 
Ford,  were  pleaded.  In  answer.  It  was  alleg- 
ed that  the  claim  was  fntudnlent  and  ficti- 
tious, and  that,  after  the  attachment  had 
been  levied,  the  house  had  been  rented  by  in- 
tervener to  E.  M.  Ford  &  Co.,  a  firm  com- 
posed of  E.  M.  Ford  and  B.  M.  Lemman,  and 
that  they  had  been  paying  for  the  same  to  in- 
tervener. It  was  asked  that  said  E.  M.  Ford 
&  Co.  be  cited  to  appear  and  answer,  and, 
in  case  it  should  be  determined  that  Interven- 
er had  a  Hen  on  the  property  attached,  that 
appellant  have  Judgment  against  E.  M.  Ford 
&  Co.  for  the  accruing  rent  from  February 
23,  1803,  for  one  year,  covering  the  time  that 
the  distress  warrant  had  been  sued  out  for 
the  rent  claimed  by  the  intervener.  E.  M. 
Ford  &  Co.  answered,  denying  liability.  On 
November  18,  1896,  the  cause  was  called  for 
trial;  and,  all  parties  having  announced 
ready  for  trial,  appellant  suggested  the  death 
of  J.  G.  Ramsay,  and  stated  that  it. had  fail- 
ed to  obtain  service  upon  N.  G.  Ford  and  W. 
H.  Ford,  and  dismissed  the  suit  as  to  them. 
Judgment  by  default  was  asked  by  appellant 
against  Mrs.  E.  C.  Ramsay,  and  was  granted 
for  such  sum  as  the  Jury  might  find  to  be 
due  by  her  to  appellant.  The  motion  to 
quash  the  writ  of  attachment  was  overruled. 
The  exception  setting  up  limitation  as  to 
$1,020  of  the  account,  and  the  exception  to 
the  item  of  $378.07,  interest,  and  the  excep- 
tion to  the  whole  account  as  not  being  item- 
ized as  provided  for  sworn  accounts,  were 
sustained  by  the  court.  All  the  exceptions  of 
appellant  were  overruled.  The  cause  was 
submitted  to  a  Jury,  and  the  following  verdict 
was  returned:  "(1)  We,  the  Jury,  find  for  the 
defendant  Newton  H.  Ford  against  the  plain- 
tiff; also  In  favor  of  Nettle  A.  Ford  and  E. 
C.  Ramsay  against  the  plaintiff.  (2)  We,  the 
Jury,  find  in  favor  of  E.  M.  Ford,  assignee  of 
N.  H.  Ford  and  Nettie  A.  Ford,  against  the 
plaintiff  and  Oeorge  W.  Brackenrldge  and 


Ferdinand  Herff,  and  assess  his  damages  at 
$2,919.50.  (3)  We.  the  Jury,  find  in  favor  of 
Ross  Kennedy,  intervener,  for  the  sum  of 
$1,150,  and  costs  of  suit  of  Ross  Kennedy  va. 
Ramsay  &  Ford  in  suit  No.  1,6S2,  in  the  4.>tb 
Judicial  district  court,  Bexar  county,  Texas: 
and  the  same  is  a  prior  lien  to  all  partie* 
herein,  on  the  property  seised.  (4)  We.  tbe 
Jury,  find  for  E.  M.  Ford  A  Company  against 
the  plaintiff.  (5)  We,  the  Jury,  find  in  favor 
of  John  P.  Campbell,  shesia,  against  tbe  said 
E.  M.  Ford,  assignee  of  N.  H.  Ford  and  Net- 
tle A.  Ford."  Newton  H.  Ford  then  came 
into  court,  and  stated  that,  for  the  pnrpoi<e 
of  correcting  the  errors  in  the  charges  of  tbe 
court  concerning  the  right  of  appellant  to 
recover  against  him  without  proof  of  the 
partnership,  he  would  admit  that  appellant 
was  entitled  to  Judgment  against  him  in  tlie 
full  sum  sued  for,  and  Judgment  was  so  ren- 
dered. The  balance  of  the  Judgrment  follow- 
ed the  verdict.  The  record  shows  that  tbe 
parties  hereinbefore  mentioned  as  being  sued 
by  appellant  as  partners  were  not  partners, 
and  none  of  them  were  Indebted  to  appellant 
in  any  sum,  except  Newton  H.  Ford.  Before 
the  levy  of  the  attachment,  Newton  H.  F«rd 
had  made  a  valid  assignment  of  his  propertr 
for  the  benefit  of  his  creditors.  O.  W.  Bradi- 
enridge  and  Ferdinand  Herff  were  sureties 
on  the  attachment  bond  of  appellant 

The  original  answer  Is  not  made  a  part  of 
the  record  in  this  case,  and  this  court  cannot 
assume  that  a  denial  of  partnership  was  not 
contained  therein.  However,  bad  it  been  in 
the  record,  and  it  had  shown  that  the  denial 
of  partnership  was  not  included  in  it,  ^e 
would  not  be  inclined  to  hold  that  it  came  too 
late  In  an  amended  answer.  It  cannot  be 
classed  either  as  a  plea  In  bar  or  abatement, 
but  merely  as  an  agency  that  is  i>ermitted  to 
be  used  at  any  time  before  the  trial  on  ibe 
merits,  to  fix  the  burden  of  proving  an  allega- 
tion that  is  otherwise  taken  as  confessed. 
There  was  no  error,  therefore,  in  overruling 
appellant's  exception  to  the  plea  denying 
partnership,  and  It  was  not  error  to  refuse  tbe 
charge  presenting  to  the  Jury  the  insufflrien- 
cy  of  the  plea  denying  partnership. 

A  Judgment  by  default  was  taken  by  appel-  j 
lant  against  Mrs.  E.  C.  Ramsay  for  such  sum 
as  the  Jury  might  find  to  be  due  by  her  to  ap- 
pellant.   The  jury  found,  in  effect,  tliat  sbe 
owed  nothing.    That  part  of  the  verdict  it 
claimed  to  be  contrary  to  law  and  the  evi-  \ 
dence,  and  Railroad  Co.  v.  Edloff  (Tex.  Sup )  ! 
34  S.  W.  414,  is  cited  as  authority.    That  cas« 
has  no  bearing  on  the  proposition.    Tbe  Judj;- 
ment  by  default  was  taken  subject  to  tbe 
amount  the  Jury  might  determine  was  due  b.r  , 
her,  and,  if  nothing  was  due,  no  Jodgmrnt  I 
could  be  rendered  against  her.    This  wouM  ' 
seem  to  be  axiomatic.     Mississippi  Mills  r. 
Banman   (Tex.  Civ.   App.)   Id.  683;  Hall  t. 
Jackson,  3  Tex.  305;  Holland  v.  Cook.  10 
Tex.  244. 

The  partnership  of  Ramsay  &  Ford  was  de- 
nied to  have  ever  been  composed  as  alleged  in 
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tbe  petition,  and  that  denial  was  verified  by 
the  affidavit  of  N.  A.  Ford.  That  plea  innred 
to  the  benefit  of  all  the  defendants,  and  put 
appellant  upon  proof  of  the  partnership.  It 
was  never  contemplated  by  the  statute  that 
eveiy  one  alleged  to  be  a  member  of  a  firm 
should  swear  to  a  denial  of  partnership,  but 
the  affidavit  can  be  made  by  one  member,  or 
even  by  an  attorney.  T^e  denial  by  N.  H. 
Ford  of  the  partnership  placed  the  question  In 
issue  as  to  all  the  other  defendants  alleged  to 
be  members  of  the  firm.  Willis  v.  Morrison, 
44  Tex.  27.  The  statute  does  not  require  the 
rerlflcation  of  the  plea  by  all  the  parties  who 
may  desire  proof  of  the  allegation  of  partner- 
ship. It  only  requires  that  the  plea  "shall  be 
verified  by  affidavit"  Sayles'  Civ.  St  art 
1285. 

Appellant  complains  that  the  jury  were  not 
Instructed  to  return  a  verdict  against  New- 
ton H.  Ford,  and  also  that,  after  tbe  Jury  had 
returned  a  verdict  in  favor  of  Newton  H. 
Ford,  he  was  permitted  to  confess  judgment 
as  to  himself,  and  have  it  entered  agsdnst 
him.  The  complaint  Is  aimed  at  the  manner 
in  which  appellant  got  its  judgment,  and  not 
at  the  judgment  Itself.  It  got  all  it  proved 
agaiaat  Newton  H.  Ford,  and  a  complaint 
based  on  tbe  mode  in  which  the  Judgment  was 
arrived  at  is  without  merit  The  action  on 
the  part  of  N.  H.  Ford  in  confesslngjudgment 
as  to  himself  did  not  affect  the  verdict  as  to 
the  other  parties.  The  action  of  the  court  in 
permitting  Newton  H.  Ford  to  confess  judg- 
ment against  himself  after  a  verdict  did  not 
have  the  effect  of  granting  a  new  trial  in  the 
case.  The  cases  cited  by  appellant  do  not 
sustain  such  contention.  It  wonld  seem  clear 
that  appellant  has  not  been  injured  by  the  ac- 
tion of  the  court,  and  it  has  no  Just  cause  for 
complaint.  The  facts  In  this  case  fail  to  show 
liability  upon  the  part  of  any  one  except  N. 
U.  Ford,  and  appellant  obtained  a  judgment 
against  him. 

We  are  of  the  opinion  that  the  assignment 
made  by  Nettle  A.  Ford,  joined  by  her  hus- 
band, for  the  benefit  of  creditors  described  as 
hers,  was  a  valid  assignment  The  husband 
signed  and  acknowledged  the  instrument,  and 
it  was  to  all  Intents  and  purposes  an  assign- 
ment of  his  property  for  the  benefit  of  his 
creditors.  The  wife  had  no  power  or  author- 
ity to  engage  in  a  mercantile  business  in  her 
own  or  any  other  name;  and  the  property  was 
community  property,  and  the  debts  communi- 
ty debts.  The  description  of  the  property  as 
being  that  of  the  wife,  and  the  debts  as  be- 
ing those  of  the  wife,  does  not  alter  their  true 
status  or  character;  and,  the  husband  ac- 
quiescing in  the  act,  tbe  assignment  was  a 
valid  one.  Ureen  v.  Furguson,  82  Tex.  625; 
Epperson  v.  Jones,  65  Tex.  428;  Schmick  v. 
Bateman,  77  Tex.  329,  14  S.  W.  22;  Purdom 
V.  Boyd,  82  Tex.  133,  17  S.  W.  606;  Wetzel  v. 
Simon,  87  Tex.  403,  28  S.  W.  274,  942.  The 
last  case  is  clearly  decisive  of  the  point  In 
question.  The  facts  show  that  Newton  H. 
Ford  was  a  member  of  the  firm  of  Ramaay  A 


Ford.  In  1880,  Mrs.  Nettle  A.  Ford  bought 
out  the  interest  of  Mrs.  E.  G.  Ramsay,  and 
Newton  H.  Ford  had  full  control  of  the  busi- 
ness. The  goods  belonged  to  the  community, 
and  a  valid  assignment  was  made  of  them  to 
EUwood  M.  Ford. 

Let  it  be  admitted  that  the  charge  com- 
plained of  in  the  seventh  assignment  was 
erroneous,  it  did  not  harm  appellant  Wheth- 
er the  debt  was  due  or  not,  it  obtained  judg- 
ment against  the  only  party  shown  to  be  lia- 
ble for  the  amount  sued  for. 

The  partnership  having  been  denied,  and  no 
proof  of  the  partnership  having  been  pro- 
duced, the  letter  written  by  Newton  H.  Ford 
conld  bind  no  one  but  himself,  as  a  new  prom- 
ise to  pay  the  debt  due  appellant  In  the  ab- 
sence of  proof  that  the  defendants  were  part- 
ners, it  wonld  have  been  erroneous  to  have 
instructed  the  Jury  to  find  against  all  the 
defendants  on  the  contents  of  the  letter  of 
N.  H.  Ford.  The  charge  asked  was  upon  the 
weight  of  the  evidence  had  It  been  correct  in 
other  particulars. 

The  judgment  against  Ramsay  &  Ford,  in 
favor  of  Ross  Kennedy,  was  sufficient  proof 
of  the  indebtedness  of  that  firm  to  him  for 
rent 

The  twentieth  and  twenty-eighth  assign- 
ments of  error  are  not  well  taken.  The  plead- 
ings of  E.  M.  Ford  fully  alleged  the  value  of 
the  goods,  and  there  was  no  controversy  as  to 
value,  and  the  return  of  the  sheriff  was  suffi- 
cient proof  of  the  same. 

The  verdict,  taken  with  the  pleadings  and 
charge,  forms  a  sufficient  basis  for  the  Judg- 
ment   It  is  affirmed. 


KEATING  et  at  v.  McCUTOHBON  et  aL 

(Court  of  Civil  Appeals  of  Texas.     June  3, 

1896.) 

COBPORATIONB— CoNTKiCTS— TRASgFBB  OF  PkOP- 

EUTT  POR  Stock  —  Cosstrpction  — Oms- 
BION8  BT  MiBTAKE— Correction. 

1.  A  contract  between  an  old  corporatioa 
and  the  promoters  of  a  new  one  required  the 
promoters  to  capitalize  the  new  corporation  at 
$100,000,  and  to  deposit  $21,000  of  the  stock, 
paid-np  and  nonaBsessable.  In  trust  for  delivery 
to  the  old  corporation  on  certain  conditions,  and 
required  the  old  corporation,  after  the  new  cor- 
poration had  been  organized,  its  stock  issued, 
and  the  depos'*  of  stock  provided  for  made,  to 
transfer  its  franchises  and  property  to  the  pro- 
moters, and  the  promoters  m  turn  t»  transfer 
the  same  to  the  new  corporation.  Held,  that 
the  franchises  an'l  proi)erty  transferred  were 
not  to  be  used  to  pay  for  the  stock  of  the  new 
corporation 

2.  Where  the  property  of  an  old  corporatioa 
was,  under  a  contract  between  it  and  the  pro- 
moters of  a  new  corporation,  transferred  to  the 
new  corporation,  and  the  contract  on  Its  face 
showed  that  the  property  was  not  to  pay  for 
stock  of  the  new  corpora  tion,  it  was  error,  in  an 
action  against  the  stockholders  of  the  new  cor- 
poration to  enforce  their  liability  as  holders  of 
stock  not  paid  up,  to  strike  a  trial  amendment 
offered  by  them,  alleging  that  by  mutual  mis- 
take an  agreement  that  the  property  was  to  be 
used  to  pay  for  the  stock  of  the  new  corpora- 
tion was  omitted  from  the  contract,  and  asking 
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for  the  reformation  of  the  contract  in  that  re- 
spect, aa  insufficiently  pleading  the  mistake 
<:Ia!med. 

Appeal  from  district  court,  Pallas  county; 
Edward  Gray,  Judge. 

Action  by  Mrs.  Robert  McCntcheon  and 
others  against  O.  A.  Keating  and  others  to 
enforce  their  liability  as  stockholders  for 
debts  of  the  corporation.  BVom  a  judgment 
for  plaintiffs,  defendants  appeal.     Reversed. 

Geo.  H.  Plowman  and  J.  M.  Gary,  for  ap- 
pellants. Ledbetter  &  Bledsoe  and  Harris  & 
Knight,  for  appellees. 

JAMES,  C.  J.  The  following  contract  was 
executed  by  the  Anadarco  Coal  &  Mining 
Company  and  W.  A.  Bright,  N.  M.  Lee,  and 
W.  A.  Dennis:  "This  contract  made  entered 
into  by  and  between  the  Anadarco  Coal  & 
Mining  Company,  a  corporation  organised 
and  existing  under  the  laws  of  the  Chicka- 
saw Nation,  Indian  Territory,  and  W.  A. 
Bright,  N.  M.  Lee,  W.  A.  Dennis,  and  tbelr 
associates,  wltnesseth:  Ist  W.  A.  Bright, 
W.  A.  Dennis,  N.  M.  Lee,  and  their  asso- 
ciates agree  to  organize  a  corporatimi  to  be 
known  and  designated  as  the  White  Ash 
Coal  &  Mining  Co.,  for  the  purpose  of  doing 
n  mining  business  in  the  Chickasaw  Nation, 
and  to  capitalize  said  corporation  at  the  stmi 
of  one  hundred  thousand  dollars.  2nd.  And 
it  is  further  agreed  by  the  said  W.  A.  Bright, 
N.  M.  Lee,  W.  A.  Dennis,  and  their  associ- 
ates that  when  said  eoriioration  is  organized, 
and  its  stock  Issued,  that  twenty-one  thou- 
sand dollars  of  the  stock  shall  be  deposited 
in  the  First  National  Bank  at  Ardmore,  in 
trust  for  the  puriioses  hereinafter  specified. 
3rd.  It  is  further  agreed  by  the  Anadarco 
Coal  &  Mining  Co.  that  when  said  corpora- 
tion shall  be  organized  and  the  stock  issued 
and  deposited  as  provided  in  the  above  para- 
graph of  this  agreement,  that  said  Anadarco 
Coal  &  Mining  Co.  will  deliver  to  said  W.  A. 
Bright,  N.  M.  Lee,  and  W.  A.  Dennis  and 
their  associates  all  the  machinery,  fixtures, 
and  buildings  belonging  to  said  Anadarco 
Coal  &  Mining  Co.,  together  with  all  rights, 
privileges,  and  franchises  granted  said  An- 
adarco Goal  &  Mining  Co.  under  their  char- 
ter to  mine  coal  and  other  minerals  in  the 
territory  covered  by  their  charter.  4th.  And 
It  Is  further  agreed  that  in  the  event  the 
said  W.  A.  Bright,  N.  M.  Lee,  and  W.  A. 
Dennis  and  their  associates  are  In  peaceable 
possession  of  the  machinery  hereby  deliver- 
ed to  them  by  the  said  Anadarco  Coal  & 
Mining  Co.  for  the  period  of  two  years,  then 
the  said  twenty-one  thousand  dollars  of  the 
stock  of  the  White  Ash  Coal  &  Mining  Co. 
is  to  be  delivered  to  and  become  the  proper- 
ty of  the  Anadarco  Coal  &  Mining  Co.,  or. 
If  in  litigation,  then  the  stock  to  remain  in 
trust  until  finally  decided,  and,  if  adverse 
to  the  Anadarco  Coal  &  Mining  Co.,  it  is  to 
be  retained  to  the  White  Ash  Coal  &  Mining 
Go.    5tii.  It  is  agreed  that  this  contract  is  to 


be  and  remain  in  full  force  as  long  as  tlie 
charter  rights  of  the  Anadarco  Coal  and  Kln- 
Ing  Co.  lasts  under  Its  present  charter  or  ex- 
tensions that  may  be  made  to  the  8am&   6tb. 
It  Is  agreed  as  soon  as  practicable  the  said 
White  Ash  Coal  &  Mining  Co.  shall  pay  to 
the  Anadarco  Goal  &  Mining  Co.  one-luUf 
cent  a  bushel  as  royalty,  and  that  all  royal- 
ties due  by  the  charter  from  the  Anadarco 
Coal  &  Mining  Co.  to  the  Chickasaw  Nation 
shall  be  paid  according  to  the  terms  of  said 
charter  by  the  said  White  Ash  Coal  &  Min- 
ing Go.    7th.  It  Is  further  agreed  that  if  at 
the  expiration  of  one  year  the  said  "W.   A. 
Bright,  N.  M.  Lee,  and  W.  A.  Dennis  and 
their  associates  shall  fall  to  find  coal  in  pay- 
ing quantities,  they  agree  to  return  to  saJd 
Anadarco  Coal  &  Mining  Company   all    the 
machinery,  fixtures,  and  other  property   in 
good  condition,  reasonable  wear  and  tear  ex- 
cepted.   8th.   It  Is  agreed  that  in  the  event 
coal  is  found  in  paying  quantities   and    of 
merchantaUe  quality,  then  the  said  W.   A. 
Bright,  N.  M.  Lee,  and  W.  A.  Dennis   and 
their  associates  shaU  be  allowed  until   the 
first  day  of  January,  1890,  to  develop  all  the 
ot)ier  materials  provided  for  in  the  charter 
of  the  Anadarco  Coal  &  Mining  Company, 
and  to  put  the  same  on  paying  basis.     9th. 
It  is  further  agreed  that  W.  A.  Bright.  N.  M. 
Lee,  and  W.  A.  Dennis  and  their  associates 
will  upon  the  organization  of  the  Wblte  Ash 
Coal  &  Mining  Company  transfer  and  assign 
to  said  company  all  the  rights  and  privileges 
given  to  them  by  this  contract;    and  it  is 
further  agreed  that,  in  the  event  that  tbe 
capital  stock  of  the  said  Wblte  Ash  Coal  & 
Mining  Company  shall  at  any  time  be  in- 
creased, that  the  Anadarco  Goal  A  Mining 
Company  shall  have  delivered  to  them  an 
amount  of  the  stock  equal  to  one-fifth  of  the 
whole  amount  of  stock  of  said  White  Ash 
Coal  &  Mining  Company.    10th.  It  is  further 
agreed  that  the  White  Ash  Coal  &  Mining 
Company  shall  deposit  said  twenty-one  thou- 
sand dollars  stock  herein  provided  for  with 
the  First  National  Bank  of  Ardmore  on  the 
27th  day  of  January,  1892,  and  upon  their 
failure  so  to  do  all   rights,  privileges,  and 
franchises  herein  granted  to  W.  A.  Bright. 
N.  M.  Lee,  and  W.  A.  Dennis  and  their  asso- 
ciates shall   be  forfeited  and  of  no  effect 
The  said  twenty-one  thousand  dollars  stock 
of  the  White  Ash  Coal  &  Mhilng  Company  to 
be  so  deposited  shall  be  paid-up  stock  and  non- 
assessable.   11th.  It  la  further  agreed  that  tbe 
White  Ash  Coal  &  Mining  Company  shall  pay 
the  Anadarco  Coal  &  Mining  Company  two 
per  cent,  of  the  gross  earnings  of  all  natural 
gas,  petroleum,  and  asphaltum,  and  to  pay 
the  treasurer  of  the  Anadarco  Goal  &  Min- 
ing Company  all  sums  due  the  ChitAasaw 
Nation  as  royalty  on  any  minerals  mined  by 
the  said  Coal  &  Mining  Company,  and  also 
on   all  petroleum,   asphaltum,   and   natural 
gas.     12tb.  It  is  further  agreed  that  if  coal 
is  found  in  paying  quantities  within  one  year, 
then  said  White  Ash  Goal  &  Mining  Compa- 
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ny  shall  bave  tbiee  years  from  the  27tb  day 
of  Jantiary,  1892.  to  put  the  coal  mine  on  a 
paying  basis.  13th.  It  is  further  agreed  that 
all  the  royalty  due  on  the  products  of  the 
White  Ash  Coal  &  Mining  Company  shall 
be  payable  to  the  treasurer  of  the  Anadarco 
Coal  &  Mining  Company  on  the  first  day  of 
each  month,  or  so  much  thereof  as  has  been 
shipped  or  sold  the  preceding  month.  Wit- 
ness our  hands  and  the  seal  of  the  Anadarco 
Coal  &  Mining  Company,  this  16th  day  of 
November,  1891,  and  signed  in  duplicate." 

It  appears  that  the  three  persons  named 
organized  the  White  Ash  Coal  &  Mining 
Company,  and  assigned  the  property  mention- 
ed in  the  agreement  to  It,  taking  the  (100,000 
of  its  capital  stock  for  the  property  as  paid- 
up  and  nonassessable  stock,  and  deposited 
$21,000  of  this  stock  as  required  by  the 
above  agreement  The  new  company  began 
operations,  the  said  three  persons  and  as- 
sociates supplying  five  or  six  thousand  dol- 
lars for  the  purpose,  and  suspended  after  a 
few  months,  owing  various  claims,  upon 
which  this  suit  is  brought  In  the  Interest  of 
plaintiffs  and  others  who  might  desire  to 
Join.  The  main  defense  is  that  the  defend- 
ant stockholders  are  not  liable  because  their 
stock  was  paid-up,  and  not  subject  to  assess- 
mentB.  It  Is  our  opinion  ttiat  the  contract  as 
written  did  not  contemplate  that  this  prop- 
erty should  be  used  as  payments  for  the 
stock.  There  are  various  of  its  provisions 
that  would  admit  of  no  other  interpretation 
of  its  meaning.  The  three  promoters  were 
required  by  the  contract  to  assign  the  prop- 
erty to  the  new  corporation  when  organized, 
thus  making  it,  so  far  as  Bright  and  associ- 
ates were  concerned  the  equitable  owner  of 
the  property,  subject  to  the  provisions  of  the 
contract;  the  assignment,  therefore,  being  a 
formality.  It  provides  also  that  the  stock 
should  be  issued  before  delivery  of  the  prop- 
erty to  the  three  persons,  and  hence  before 
its  transfer  to  the  new  company.  It  provides 
also  that  the  new  company  should  be  cap- 
italized at  the  sum  of  $100,000  by  Bright, 
Dennis,  Lee,  and  associates.  Its  (the  An- 
adarco Coal  &  Mining  Company's)  property 
was  to  pay  for  the  stock.  Then  the  company 
would  be  capitalized  by  it,  and  not  by  the 
three  persons  who  contracted  to  do  so.  Final- 
ly, there  was  no  necessity  of  stipulating  that 
the  $21,000  of  the  stock  to  go  to  the  Anadar- 
co Coal  &  Mining  Company  should  be  paid- 
up  and  nonassessable,  if  it  had  been  intend- 
ed that  the  property  should  be  the  considera- 
tion of  the  stock.  Inasmuch  as  there  was  no 
pretense  that  more  than  $6,000  had  been 
paid  In  by  the  stockholders,  we  think  that, 
if  the  case  is  to  be  governed  by  the  con- 
tract as  written,  a  verdict  was  proi)erly  In- 
structed for  the  plaintiff.  This  leads  us  to 
the  eighth,  ninth,  eleventh,  and  eighteenth 
assignments.  Defendants  filed  a  trial  amend- 
ment, stating  that  certain  matters  were 
agreed  on  in  the  transaction  between  Bright 
and  associates  and    the    Anadarco  Coal  & 


Mining  Company,  which  were  by  mistake 
omitted  from  the  written  contract.  Among 
other  omissions,  it  was  averred  that  it  was 
understood  and  agreed  that  the  transfer  to 
the  White  Ash  Company  of  the  franchises, 
etc.,  which  were  valued  by  the  contracting 
parties  at  $100,000,  was  to  be  for  $100,000  In 
paid-up  stock.  The  contract  was  not  so 
doubtful  or  ambiguous  In  its  expression  on 
this  subject  as  to  admit  the  proof  by  way  of 
explanation;  nor  can  the  omitted  matter  be 
said  to  not  vary  the  provisions  of  the  con- 
tract, and  to  consist  of  additional  terms  not 
In  conflict  with  it.  The  omitted  expression 
could  obtain  consideration  only  through 
proper  averments  of  fraud,  accident,  or  mis- 
take resulting  in  the  contract  being  made  to 
express  a  different  agreement  than  that 
made  by  the  parties.  In  such  cases,  as  is 
stated  In  Railroad  Co.  v.  Shirley,  45  Tex.  377, 
he  who  seeks  to  rectify  an  instrument  on 
the  ground  of  mistake  must  be  able  to  prove 
not  only  that  there  was  a  mistake,  but  must 
be  able  to  show  exactiy  and  precisely  the 
form  to  which  the  instrument  ought  to  be 
brought,  in  order  that  it  may  be  set  right  ac- 
cording to  what  was  really  Intended;  and 
most  be  able  to  establish  In  the  dearest 
and  most  satisfactory  manner  that  the  al- 
leged Intention  of  the  parties  to  which  he 
desires  to  make  it  conformable  continued 
concurrentiy  in  the  minds  of  the  parties 
down  to  the  time  of  its  execution.  Moore  v. 
Giesecke,  76  Tex.  547.  13  S.  W.  290.  We 
think  it  Is  meant  by  this  that  it  Is  neces- 
sary to  point  out  distinctly  the  provision 
claimed  to  have  been  omitted,  and  in  this 
respect  the  trial  amendment  was  sufllclent  in 
the  material  matter  above  mentioned.  It, 
moreover,  states  that  it  was  a  part  of  the 
agreement,  and  was  omitted  from  the  con- 
tract by  mistake.  This  pleading  was  suffi- 
cient to  admit  the  necessary  proof.  Although 
not  perfect  by  any  means,  it  contains  the  ma- 
terial averments  that  this  was  a  part  of  the 
agreement,  and  that  it  was  omitted  from  the 
writing  by  mutual  mistake  of  the  parties. 
This  would  have  made  it  good  as  against  a 
general  demurrer.  If  such  provision  were 
Incorporated  into  the  agreement.  It  would 
change  the  effect  which  it  would  otherwise 
be  necessary  to  give  to  It  In  reference  to 
whether  or  not  it  was  intended  that  this 
property  should  pay  for  the  stock. 

The  only  demurrer  was  a  special  one,  on 
the  ground  that  it  failed  to  state  specifically 
in  terms  In  what  particular  the  writing  fails 
to  express  the  contract  so  that  the  same  can 
be  reformed.  This  exception,  although  sus- 
tained by  the  court,  was  not  well  taken. 
The  court,  in  our  Judgment,  erred  in  striking 
out  the  trial  amendment  upon  said  special 
demurrer,  and  in  refusing  to  hear  evidence  in 
support  of  said  averments.  It  does  not  fol- 
low,  however,  that  if  the  defendants  be  suc- 
cessful in  establishing  their  averments,  this 
would  settie  the  case  In  their  favor.  The  is- 
sue of  Inadequacy  of  the  property  and  the 
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Ave  or  six  thousand  dollars  as  payment  for 
the  stock  would  remain,  the  burden  of  proof 
on  this  Issue  resting  on  plaintiff.  The  above 
being  the  only  error  that  we  think  can  be 
said  to  exist  In  the  record,  it  Is  not  neces- 
sary that  we  should  discuss  the  case  further. 
Reversed  and  remanded. 


SHELBY  COUNTY  v.  BRAGG. 

(Supreme  Ck>urt  of  Missouri,  DlTision  No.  1. 

June  30.  1896.) 

lilMITATION— RUNNINO    OP    StaTUTB— FbAUDULKHT 
CONCBALMEST. 

Neither  Rtv.  St.  {  6775,  providing  that 
In  actions  for  fraud  the  cause  of  action  shall  not 
accrue  until  discovery  of  the  fraud,  nor  section 
6789,  providing  that  if  any  person,  by  any  im- 
proper act,  prevent  the  commencement  of  any 
action,  such  action  may  be  begun  after  the  com- 
mencement of  the  action  shall  have  ceased  to 
be  so  prevented,  stops  the  running  of  the  stat- 
ute against  an  action  by  the  county  against  a 
clerk  of  the  circuit  court,  who  is  also  ex  officio 
recorder,  to  recover  fees  collected  in  excess  of 
the  amount  he  was  entitled  to  retain  as  salary, 
because  the  statement  of  the  fees  collected, 
which  he  was  required  by  Act  March  30,  1874, 
to  make,  was  erroneous,  the  books  kept  by  the 
clerk  showing  the  actual  amount  received,  and 
the  county  court  being  required  at  each  session 
to  examine  such  statement,  and  being  author- 
ized to  examine  any  person  in  regard  to  its 
truth. 

Appeal  from  circuit  court,  Shelby  county; 
Andrew  Ellison,  Judge. 

Action  by  the  county  of  Shelby  against 
John  J.  Bragg.  There  was  a  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

V.  L.  Drain,  Jas.  T.  Lloyd  and  Thos.  H. 
Bacon,  for  appellant.  R.  P.  QUes  and  W.  O. 
L.  Jewett,  for  respondent. 

MAOFARLANE,  J.  This  suit  Is  against 
defendant,  as  a  former  derk  of  the  circuit 
court,  and  ex  officio  recorder  of  the  county, 
to  recover  an  amount  alleged  to  have  been 
received  by  blm  In  fees  In  excess  of  salary 
and  deputy  hire.  It  is  charged  that  defend- 
ant held  said  offices  for  two  terms  or  eight 
years,  from  January  1,  1875,  to  January  1, 
1883,  and  during  the  term  collected  in  fees 
the  sum  of  $16,108.74,  which  was  $3,277  in 
excess  of  the  amount  he  was  entitled  to  re- 
tain, and  for  which  sum  he  was  Indebted  to 
the  county.  The  petition  farther  charged, 
In  order  to  avoid  the  operation  of  the  statutes 
of  limitations,  that  defendant,  by  his  quarter- 
ly and  anni:;al  statements,  and  statements 
made  with  the  county  court,  falsely  and 
fraudulently  concealed  from  the  court  the 
true  amount  of  fees  received,  and  that  the 
facts  were  not  discovered  until  the  year  1882, 
when  this  suit  was  at  once  commenced.  Be- 
sides a  general  denial,  defendant  pleaded  in 
bar  of  the  action  both  the  three  and  five 
years'  statutes  of  limitation.  He  also  plead- 
ed the  settlements  In  the  county  court  as 
adjudications  of  the  matter  In  issue.  On  the 
trial   the   annual   reports   of    defendant   as 


made  to  the  cour.ty  court  were  read  in  evi- 
dence. These  were  all  verified  by  affidavit. 
The  aggregate  of  fees  earned  according  to 
these  reports  was  $13,288.61.  They  show 
that  he  retained  as  salary  $12,000,  and  that 
he  paid  for  clerk's  hire  $1,948.70;  making  a 
total  credit  of  $18,949.70.  The  reports  were 
all  approved  by  the  courts.  These  reports 
gave  no  full,  ItemiEeo  statement  of  fees  col- 
lected. For  example,  one  item  of  tbe  report 
made  for  1875  was,  "All  costs  In  criminal 
and  civil  cases  for  1875,  not  above  provided, 
$406.06."  Some  of  the  statements  were  de- 
clared to  be  correct,  while  others  were  only 
stated  to  be  approximately  correct  In  ItHK 
the  county  court,  by  an  order  of  record,  ap- 
pointed a  committee  of  experts  to  go  through 
the  books  of  the  clerk  and  recorder  for  tlie 
eight  years,  and  ascertain  and  r^x>rt  the 
fees  earned  by  defendant  during  his  whole 
term.  The  report  of  this  committee,  which 
purported  to  be  full,  made  the  fees  earned  in 
tbe  two  offices  amount  to  $15,627.94.  Kach 
year  Is  reported  separately.  On  the  trial, 
plaintiff  offered  these  reports  In  evidence, 
but,  as  we  understand  from  the  record,  they 
were  excluded  on  objection  by  defendant. 
The  experts  wno  had  examined  tbe  books 
and  made  the  statements  were  permitted  to 
testify  as  to  the  result  of  their  examina- 
tion which  correaponded  with  their  report, 
thotigh  they  did  not  pnrfess  to  know  that  de- 
fendant liad  actually  received  all  the  fees 
earned.  At  the  conclusion  of  plaintiff's  evi- 
dence the  court  directed  a  verdict  for  de- 
fendant Judgment  was  thereupon  Altered 
for  defendant  and  plaintiff  appealed. 

The  record  does  not  disclose  the  ground 
npon  which  the  court  acted  in  ordering  a 
verdict  for  defendant  If,  therefore,  it  can 
be  sustained  upon  any  one  of  tl>e  defenses 
pleaded,  tbe  Judgment  should  be  affirmed. 
Aftei  a  careful  consideration,  we  are  of  tbe 
opinion  that  the  action,  when  commenced, 
was  barred  by  the  statutes  of  limitation, 
and  for  that  reason  the  Judgment  should  be 
sustained.  The 'action  Is  at  law  for  money 
had  and  received  for  the  use  of  the  county, 
and  does  not,  therefore,  fall  into  that  class 
of  continuing  trusts  to  whidi  the  statutes  of 
limitations  do  not  apply  until  the  trust  is 
denied.  "The  trusts  Intended  by  the  courts 
of  equity  not  to  be  reached  or  affected  by 
the  statutes  of  Upiitation  are  those  technical 
trusts  which  are  not  all  cognizable  at  law, 
but  fall  within  the  proper,  peculiar,  and  ex- 
clusive Jurisdiction  of  courts  of  equity." 
Johnson  v.  Smith,  27  Mo.  S93.  The  role  iS 
that  "in  Implied  trusts  which  grow  oat  of 
the  facts  and  circumstances  of  each  case  the 
statute  commences  to  run  as  soon  as  a  par- 
ty has  a  right  to  commence  a  suit  to  declare 
and  enforce  it"  IS^eeton  v.  Keeton,  20  Ma 
630.  The  act  of  March  30,  1874,  made  It 
the  duty  of  the  clerk  of  drcult  courts,  who 
were  also  ex  officio  recordns,  to  make  out 
a  statement,  verified  by  their  affidavits,  giv 
tng  the  amount  of  each  fee  received  by  them 
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in  each  capacity  during  the  then  past  years, 
from  whom  received,  and  for  what  services; 
also  the  number  of  assistants  and  deputies 
employed,  the  name  of  each,  the  length  of 
time  each  was  employed,  and  the  amount 
paid  each;  and  flle  the  same  with  the  county 
court  at  the  first  session  of  said  court  In 
each  year.  The  county  court  was  required 
at  such  session  to  examine  such  statement, 
was  authorized  to  examine  any  person  as 
to  the  truth  of  the  same,  and  was  required 
to  allow  necessary  cierk  hire,  and  deduct 
the  same  from  the  aggregate  amount  re- 
ceived. It  was  then  provided  that,  if  there 
should  be  an  amount  In  the  hands  of  the 
clerk  exceeding  the  sum  be  was  entitled  to 
retain  as  salary,  the  same  should  be  paid 
into  the  county  treasury.  Making  a  false 
affidavit  to  such  statement  was  declared  to 
make  the  party  guilty  of  perjury.  The  stat- 
ute also  required  clerks  of  courts  of  record 
and  all  other  officers,  at  the  expense  of  their 
respective  counties,  to  procure  a  book.  In 
which  should  be  entered  a  correct  account  of 
all  fees  collected  by  such  officer,  the  date  when 
collected,  in  what  case,  and  the  name  of  the 
person  entitled  thereto.  The  last  annual 
statement  was  made  to  the  county  court  by 
defendant  at  the  end  of  his  second  official 
term  in  January,  1883.  This  suit  was  not 
commenced  until  1892.  The  cause  of  action, 
if  any  existed,  accrued  at  the  date  of  the 
final  settlement,  and,  unless  it  falls  within 
some  exception,  is  barred  by  the  statutes  of 
limitation,  whether  the  action  is  to  be  re- 
garded as  being  for  the  omission  of  an  offi- 
cer to  discharge  an  official  duty  (section 
67r6),  or  simply  for  money  had  and  received 
(section  6775).  This  is  conceded  by  plain- 
tiff, but  counsel  claim  that  the  action  falls 
within  the  exceptions  to  the  statutes  of  lim- 
itations found  in  sections  6775  and  6789. 
The  former  section  provides  that  an  action 
for  relief  on  the  ground  of  fraud  shall  be 
commenced  wittiln  five  years,  "the  cause  of 
action  In  such  case  to  be  deemed  not  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party,  at  any  time  within  ten  years,  of  the 
facts  constituting  the  fraud."  Section  6789 
is  as  follows:  "If  any  person,  by  abscond- 
ing or  concealing  himself,  or  by  any  other 
Improper  act,  prevent  the  commencement  of 
any  action,  such  action  may  be  commenced 
within  the  time  herein  limited,  after  the 
commencement  of  such  action  shall  have 
ceased  to  be  so  prevented."  These  excep- 
tions have  been  enforced  by  this  court  In  a 
variety  of  circumstances,  though  it  may  well 
be  doubted  whether  the  former  of  them  is 
not  confined  to  equitable  actions  based  upon 
fraud,  and  whether  the  latter  does  not  refer 
entirely  to  acts  of  a  defendant  by  which 
service  of  process  or  some  other  step  neces- 
sary to  the  commencement  of  a  suit  and  ob- 
taining Jurisdiction  of  the  person  or  subject- 
matter  was  prevented.  But  it  is  well  set- 
tled in  this  state,  whether  by  force  of  the 
statute  or  independent  of  it,  that  a  fraudu- 


lent concealment  of  a  cause  of  action  wlU 
delay  the  operation  of  the  statute  of  limita- 
tion until  after  discovery  of  the  fraud.  Thus, 
In  an  action  to  recover  from  a  sheriff  or  con- 
stable money  collected  on  process,  it  was 
held  that  the  statute  did  not  commence  to 
run  until  return  .of  process  was  made  by  the 
officer,  or  there  had  been  a  demand  of  pay- 
ment by  the  party  in  interest.  State  v. 
Minor,  44  Mo.  373;  Kirk  v.  Sportsman,  48 
Mo.  383.  These  cases  refer  to  no  statute  a> 
a  basis  for  the  exception.  Wood  says:  "In 
some  of  the  other  states,  in  which  no  stat- 
utory provision  exists  upon  this  subject,  it 
has  I)een  held  that  in  case  of  fraud,  and  the 
willful  suppression  of  the  truth,  the  statute 
does  not  begin  to  run  at  law  until  its  dis- 
covery. But  the  statute  Is  put  la  motion  as 
soon  as  the  fraud  is  discovered,  though  Its 
full  extent  on  all  the  facts  Is  not  Icnown." 
Wood,  Lim.  702.  The  question  is  whether 
the  statements  made  by  defendant  were  such 
fraudulent  concealments  of  the  facts  as  de- 
layed the  operation  of  the  statute  until  a 
discovery  of  the  truth.  The  question  is  not 
whether  the  county,  or  its  agent,  the  county 
court,  was  merely  ignorant  of  the  facts  con- 
stituting the  cause  of  action.  Such  ignorance- 
will  not  suspend  the  operation  of  the  statute 
unless  it  can  be  properly  attributed  to  the 
fraudulent  concealment  of  the  facts  by  de- 
fendant. Wells  V.  Halpin,  59  Mo.  97;  Gar- 
rett V.  Cionklin,  52  Mo.  App.  669,  and  cases 
cited;  Foley  v.  Jones,  52  Mo.  64:-  It  cannot 
be  said  that  the  evidence  of  the  facts  con- 
stituting plaintiff's  cause  of  action  was  con- 
cealed or  suppressed.  The  evidence  all  ex- 
isted upon  the  official  bo(dcs  and  records  of 
the  office,  open  to  the  ezamlnationi  of  the 
court  The  expert  accountants  who  after- 
wards made  an  examination  encountered  no 
difficaltiee  in  making  an  account  of  fees  col- 
lected. They  reported  no  destructioa  of 
books,  or  the  suppression  or  concealment  of 
no  fact  which  could  prevent  an  accurate 
statem«it  being  made. 

It  is  Insisted  that  the  duty  of  this  officer 
and  his  relation  to  the  county  court  was 
such  that  the  latter  had  the  right  to  rely 
implicitly  on  the  correctness  of  these  state- 
ments, and  that  making  a  statement  which 
did  not  fully  and  truthfully  account  for 
all  fees  collected  is  such  a  fraudulent  con- 
cealment of  the  facts  as  would  delay  the 
running  of  the  statute.  But  the  county  court 
is  required  to  examine  the  statements,  and 
see  that  they  are  correct,  before  approving 
them.  It  was  not  intended  that  they  should 
accept  as  true  any  statement  the  officer 
should  make.  The  evidence  by  which  the 
truth  could  have  been  ascertained  was  at 
hand,  and  open  to  their  examination.  In- 
deed, the  statements  themselves  did  not  all 
purport  to  be  accurate.  They  do  not  pretend 
to  give  an  itemized  account  of  the  fees  c(d- 
lected,  and  from  whom.  They  virtually  re- 
fer the  court  to  the  reawds  of  the  offices 
for  the  evidence.    The  county  court  Is  given 
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the  power  to  audit  the  accounts  of  these  of- 
ficers, and  it  Is  made  their  duty  to  examine 
statements  made  by  them,  and,  if  necessary, 
to  hear  the  evidence  of  witnesses.  A  mere 
examination  of  the  statements  is  not  a  prop- 
er performance  of  their  duty.  They  should 
see  that  the  statements  are  correct  This  is 
particularly  so  when  the  statements  on  their 
face,  as  in  this  case,  are  not  such  as  the  law 
requires.  It  cannot  be  said  that  the  county 
court  was  Ignorant  of  facts  which  were 
open  to  its  examination,  and  which  It  was 
Its  duty  to  know.  Statutes  of  limitation  are 
favored  in  the  law,  and  cannot  be  avoided 
unless  the  party  seeking  to  do  so  brings  him- 
self strictly  within  some  exception.  "A  par- 
ty seeking  to  avoid  the  t>ar  of  the  statute  on 
account  of  fraud  must  aver  and  show  that 
he  used  due  diligence  to  detect  it,  and.  If  he 
had  the  means  of  discovery  in  his  power,  be 
will  be  held  to  have  known  it."  Wood  ▼. 
Carpenter,  101  U.  S.  141;  Buckner  v.  Cal- 
GOte,  28  Miss.  434;  Nudd  v.  Uamblio,  8 
Allen,  130.  A  party  cannot  avail  himself  of 
this  exception  to  the  statute  where  the 
means  of  discovering  the  truth  was  within 
his  power,  and  was  not  used.  Cole  v.  Mc- 
Olathry,  8  Me.  131.  In  Wood  v.  Carpenter, 
supra,  these,  among  other  conclusions,  were 
drawn  after  a  careful  survey  of  the  authori- 
ties: "Concealment  by  mere  silence  is  not 
enough.  There  must  be  some  trick  or  con- 
trivance intended  to  exclude  suspicion  and 
prevent  ln(}uiry.  There  must  be  reasonable 
diligence,  and  the  means  of  knowledge  are 
the  same  thing.  In  effect,  as  knowledge  it- 
self." The  county  court  had  the  means  of 
knowledge  at  hand,  it  could  have  ascertained 
the  truth  by  such  an  examination  as  duty 
required  it  to  make,  and  we  must  hold  that 
there  was  no  such  fraudulent  concealment 
of  the  amount  of  fees  collected  as  suspended 
the  operation  of  the  statute.  The  judgment 
is  affirmed. 

BRACE,  P.  J.,  absent.    The  other  Judges 
concur. 


ST.  JOSEPH  &  ST.  L.  R.  CO.  v.  ST.  LOUIS, 
I.  M.  &  S.  BY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  31.  1886.) 

IiAKDLOBD  asdTevant— Subletting— Action  fob 
Kent — REPAina— Bheach  of  Covenant  —  Rail- 
roads—Right  TO  Contract — Contracts  —  In- 

TBKPKETATION. 

1.  Rev.  St.  1888,  i  6S76,  giving  a  landlord  a 
lien  upon  crops  grown  upon  demised  premises, 
and  Id.  {  6384,  providing  that  any  person  liable 
to  pay  rent  Bhall,  in  certain  instances,  be  liable 
to  attachment,  and  Id.  U  6388,  6388,  providing 
that  rent  may  be  recovered  •from  a  leasee,  his 
assignee  or  undertenant,  by  the  remedies  given 
in  preceding  sections,  and  that  in  such  pn>ceed- 
iugs  the  lessee  and  sublessee  may  be  jomed,  do 
not  give  the  landlord  a  right  of  action  at  law 
against  the  undertenant  for  rent,  unless  a  lien  is 


sought  upon  crops,  or  the  right  of  attadunent  ex- 
isu. 

2.  A  railway  company,  lessee  of  plaintiff't 
railroad,  entered  into  an  agreement  with  defend- 
ant whereliy  defendant  agreed  to  take  and  oper- 
fltp  the  oonipnny's  railroads,  including  that  leased 
from  plaintiff,  collect  the  revenue  therefrom, 
aua  iiijply  the  same  to  paying  cost  of  repairs,  in- 
surance, taxes,  interest  on  bonds  and  mortgages, 
and  expense  of  maintaining  organization,  turn- 
ing the  surplus,  if  any,  over  to  the  company,  and 
keep  account  of  receipts  and  expenses  of  the  lines 
thus  acquired,  which  should  be  open  to  inspection 
by  the  company's  oflScers  and  agents.  Held, 
that  the  instrument  was  not  a  sublease  of  plain- 
tiff's road,  but  an  operating  contract  merelf, 
which  created  no  privity  of  estate  or  contract  be- 
tween plaintiff  and  defendant. 

3.  An  undertenant  who  covenants  to  ken 
leased  premises  in  repair  is  not  liable  for  breach 
of  a  similar  covenant  made  by  the  original  leasee 
of  the  premises  long  before  the  undertenant  took 
possession. 

4.  A  covenant  to  keep  in  repair  imposes  on 
the  tenant  an  oblig<ition  merely  to  keep  the  prem- 
ises in  as  good  repair  as  they  were  when  the 
agreement  was  made. 

On  Rehearing. 

1.  Under  Rev.  St.  1889,  {  25S8.  antboriz- 
ing  railroad  corporations  to  contract  with  etch 
other  in  any  manner  not  inconsistent  with  the 
scope,  object,  and  purpose  of  their  creation  and 
management,  one  railroad  corporation,  indnd- 
ing  in  its  system  leased  lines,  may  make  a 
valid  contract  with  another  to  take  its  entire 
system  and  operate  it  for  a  term  of  years. 

2.  The  fact  that  parties  to  a  written  instru- 
ment called  it  a  lease  is  not  conclusive  where 
the  Instrument  on  its  face  shows  that  it  was 
a  different  kind  of  a  contract. 

3.  In  an  action  on  a  written  instrument, 
which,  on  its  face,  is  an  operating  contract  and 
not  a  lease,  an  admission  that  it  is  a  leaae  it 
not  conclusive  on  defendant  where  the  admi^:- 
sion  is  accompanied  by  a  profert  of  the  instru- 
ment itself. 

Appeal  from  St  Louis  circuit  court 
Action  brought  by  the  St  Joseph  ft  St 
Louis  Railroad  Company  against  the  St.  Lon- 
is.  Iron  Mountain  &  Southern  Railway  Com- 
pany to  recover  rental  for  plaintUTs  line, 
and  for  breach  of  covenant  to  repair.  There 
was  a  Judgment  for  defendant  and  plahitifl 
appeals.    Affirmed. 

Prior  to  June,  1874,  the  St  Joseph  ft  St 
Louis  Railroad  Company  owned  a  line  of  rail- 
road from  North  Lexington  to  the  city  of 
St  Joseph,  a  distance  of  about  T2  miles;  and 
«n  the  1st  day  of  June,  1874,  it  leased  its 
■aid  railroad,  for  a  term  of  89  years,  to  the 
St  Louis,  Kansas  City  &  Northern  Railway 
Company.  The  St  Louis,  Kansas  City  ft 
Northern  Railway  Company  was  afterwards, 
in  1878,  consolidated  with  the  Wabash  Rail- 
way Company,  of  Illinois,  Indiana,  and  Ohio, 
thereby  forming  a  corporation  known  as  the 
Wabash,  St  Louis  &  Pacific  Railway  Com- 
pany, and  in  the  further  discussion  of  this 
case  it  will  be  designated  the  "Wabash  Com- 
pany." By  virtue  of  the  consolidation  the 
Wabash  became  the  lessee  of  the  St  Loois  & 
St  Joseph  Railroad.  By  that  lease,  ao  tu 
as  it  pertains  to  the  issues  of  this  case,  the 
Wabash  Company  agreed  to  pay  rental  for 
the  first  and  second  years,  $10,000  per  an- 
num; for  the  third,  fourth,  and  fifth  yean. 
$35,000  per  annum;    and,   for  each  subee- 
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qoent  rear  dnrlng  the  term,  30  per  cent  of 
the  gTOKB  earnings  of  the  demised  railroad, — 
the  Wabash  Company  guarantying  that  said 
percentage  should  not  in  any  year  amount  to 
teas  than  $25,000.  The  Wabash  Company 
furthermore  covenanted  and  agreed  that  it 
woold  put  tbe  railroad,  cnlvertB,  bridges,  sta- 
tion houses,  and  all  other  demised  property. 
In  such  order  and  repair,  at  Its  own  cost  and 
ehaiges,  as  to  enable  the  road  to  be  safely 
and  snccessfnlly  operated  at  the  earliest  prac- 
ticable day,  and  operate  the  same,  keeping 
It  in  such  order  and  condition  during  the 
term  of  the  lease.  It  was  also  provided  that 
Id  case  of  default  in  the  i>ayment  of  rent  the 
Wabash  Company  (but  not  its  assigns)'  should 
pay  as  a  penalty,  in  addition  to  the  rent  due, 
■  sum  equal  to  one-tenth  of  1  per  cent  on 
tbe  amount  due  for  each  day  daring  such 
period  of  default  until  the  lease  become  for- 
feited, or  the  rent  should  be  paid;  and  final- 
ly It  was  provided  that  said  lease  should  not 
be  assignable,  or  the  premises  underlet  wlth- 
<rat  the  written  consent  of  the  St  Joseph  & 
SL  Loula  Company,  signed  by  its  president 
ud  countersigned  by  its  secretary,  and  au- 
thorized by  a  resolution  of  its  board  of  di- 
rectors, and  that  any  attempt  to  sublet  or 
usign  said  lease  without  such  written  cou- 
WDt  should  work  a  forfeiture  thereof. 

Second.  The  evidence  shows  that  when  the 
foregoing  lease  was  negotiated  the  parties 
fixed  niK>n  the  very  low  rental  of  $10,000 
per  annnm  for  the  first  two  years  because  of 
tbe  bad  condition  of  tbe  property,  and  be- 
caose  of  a  contention  on  the  part  of  the  Wa- 
bash Company  to  the  effect  that  it  would  re- 
quire the  earnings  of  the  road  for  the  first 
few  years  to  put  it  In  good  repair.  The  evi- 
dence shows  that  the  Wabash  Company  did 
not  comply  with  Its  covenant  to  put  the  road 
in  Impair,  and  that  It  did  not  put  It  in  such 
eoadition,  at  the  earliest  piagtlcable  day,  as 
would  enable  It  to  be  safely  and  successfully 
opetated. 

Third.  On  the  Ist  day  of  Jane,  1880,  the 
Wabash  Company,  to  secure  an  intended  Is- 
«ie  of  bonds  to  the  amount  of  $50,000,000  (of 
which  $17,000,000  were  issued),  conveyed  all 
Its  lines  of  railroad,  and  the  income  and  earn- 
ings thereof.  Including  the  road  from  North 
Lexington  to  St.  Joseph,  In  trust  to  the  Cen- 
tral Trust  Company,  of  New  York,  and 
James  Cheney,  of  Indiana. 

Fonrth.  On  the  10th  day  of  April,  1883,  the 
Wabash  Comiwiny  executed  an  instrument,  in 
tlte  granting  clause  of  which  it  let  demised, 
tod  leased  unto  the  Iron  Mountain  Company, 
111  and  singular,  the  several  lines  of  railroad 
then  owned,  leased,  or  otherwise  held  by  It, 
tnduding  the  line  from  North  Lexington  to 
St  JoeeiA,  to  have  and  to  hold  said  proi>erty 
unto  said  Iron  Mountain  Company  for  a  term 
of  90  years.  That  contract  contained  a  cov- 
enant on  the  part  of  the  iron  Mountain  Com- 
pany to  efBdently  work  and  operate  said 
roads,  and  use  reasonable  diligence  to  collect 
uul  receive  the  tolls,  freight  charges,  and 


does  which  should  a(!crue  from  the  operation 
of  said  property,  and  apply  said  revenues  In 
the  manner  following,  to  wit:  (1)  To  the 
payment  of  the  annual  cost  of  repairing,  main- 
taining, and  perpetuating,  for  public  use,  the 
said  railroads,  with  their  equipment  and  prop- 
erty; to  the  cost  of  any  new  equipment  Bide 
tracks,  stations,  depots,  lands,  and  reason- 
able or  necessary  betterments  from  time  to 
time  deemed  necessary;  to  premiums  for  In- 
surance; and  to  the  payment  of  all  taxes  and 
assessments  lawfully  levied  upon  said  prop- 
erty. (2)  To  the  payment  of  the  necessary  ex- 
penses of  maintaining  the  organization  of  the 
Wabash,  St  Louis  &  Pacific  Railway  Com- 
pany, including  the  expenses  of  Its  general  of- 
fices in  the  dty  of  New  York,  the  expenses  of 
a  transfer  agency,  and  of  paying  the  interest 
on  its  mortgage  debt  (3)  To  the  payment  of 
interest  as  the  same  become  due,  up<Mi  the 
mortgage  bonds  of  said  company,  and  the 
rents  and  other  charges  which  the  Wabash 
Company  had  contracted  or  assumed  to  pay 
as  part  of  the  consideration  upon  which  Ito 
lines  had  been  acquired,  and  other  charges  of 
like  nature  which  the  Wabash  Company 
might  authorize  or  direct  the  Iron  Mountain 
Company  to  pay.  (4)  It  was  to  pay  any  sur- 
plus remaining  to  the  Wabash  Ck}mpany,  or 
apply  the  same  to  the  payment  of  interest  on 
any  other  bonds  thereafter  issued  by  the  Wa- 
bash Company,  or  to  such  other  purposes  as 
should  be  determined  from  time  to  time  by  the 
board  of  directors  of  the  Wabash  (Company. 
The  lease  also  contained  the  following  pro- 
visions: "If  the  net  earnings  or  revenue  shall 
not  be  sufficient  to  provide  for  the  fixed  char- 
ges on  the  demised  property,  the  lessee  may 
elect  to  advance  the  funds  required  from 
time  to  time  to  pay  Interest  on  bonds  and  oth- 
er fixed  charges;  and  such  advances  shall  be 
a  preferred  debt  and  lien,  next  to  the  Hen  of 
the  first  and  general  conaoUdated  mortgages, 
and  underlying  or  divisional  mortgages,  to  be 
paid  by  the  party  of  the  first  part;  and  the 
same  Is  secured  by  the  future  net  revenues  of 
said  first  party,  and  such  advances  are  here- 
by made  an  equitable  lien  on  the  demised 
property.  If  the  lessee,  however,  elects  not  to 
advance  any  such  deficit  and  the  Interest  on 
the  first  and  general  consolidated  mortgage 
bonds  and  underlying  bonds  shall  remain  un- 
paid for  a  period  of  six  months,  the  lessor 
company  may  thereupon  elect  to  terminate 
this  lease,  and  to  receive  back  the  property,  on 
the  payment  of  any  balance  of  Indebtedness 
then  due  from  It  to  the  lessee.  The  party  of 
the  second  part  moreover,  shall  and  will,  at 
all  times  during  the  hereby  demised  term, 
keep  the  buildings  upon  the  lands  hereby  de- 
mised insured  in  the  usual  manner  against 
loss  by  fire,  paying  the  premium  therefor  as 
aforesaid,  and  will  keep  the  said  demised  rail- 
road, equipment,  and  property  in  good  order 
and  repair,  and  will  at  the  expiration  of  the 
hereby  demised  term,  or  other  sooner  deter- 
mination of  this  lease  and  contract  yield  and 
deliver  up  the  hereby  demised  railroad  and 
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appurtenancee  In  the  game  good  order  and  re- 
pair that  tbe  same  are  now  in,  or  may  be  put 
in  during  the  hereby  demised  term,  casual- 
ties, acta  of  God  and  the  elements,  and  rea- 
sonable wear  and  tear,  excepted." 

Fifth.  On  the  2lBt  day  of  December,  1883, 
the  Wabaah  Company  mortgaged  and  convey- 
ed to  the  Iron  Mountain  Company  all  its  lines 
Of  railroad.  Including  the  line  from  North  Lex- 
ington to  St.  Joseph,  to  indemnify  and  secure 
said  Iron  Mountain  Company  against  any  I'oss 
on  account  of  the  advancements  it  had  made, 
or  might  make,  under  the  foregoing  lease  of 
April  10,  1883.  It  was  farther  provided  In 
the  contract  that  the  Iron  Mountain  should 
keep  accurate  accounts  of  all  the  business, 
receipts,  and  revenues  arising  from  the  oper- 
ation of  the  Wabash,  and  all  the  expenses  of 
operating  the  same,— said  accounts  to  be  kept 
in  such  form  and  manner  that  the  earnings  of 
the  Wabash  might  be  readily  ascertained  and 
determined,— and  that  the  Iron  Mountain 
books  relating  thereto  should  l>e  subject  to 
the  examination  of  the  president  and  vice 
president  of  the  Wabaah,  or  any  agent  by 
them  authorized  to  examine  the  same;  and 
the  Iron  Mountain  bound  Itself  to  furnish  the 
Wabash  monthly  accounts  of  the  grrosa  re- 
ceipts and  expenditures,  and  a  semiannual  ac- 
count of  all  the  business,  receipts,  revenues, 
and  exi>endltures  under  this  agreement.  And 
the  president,  vice  president,  and  committees 
of  the  board  of  directors,  and  all  duly-appoint- 
ed agrents  (tf  the  Wabash,  should  have  the 
right  at  all  times  to  travel  without  charge 
over  the  said  road,  for  the  pui-pose  of  ascer- 
taining as  to  the  business  and  management  of 
the  said  railroad,  and  reporting  thereon  to 
the  officers  of  the  Wabash. 

The  Wabash  had  possession  of  plaintiff's 
railroad  from  1879  until  April  10,  1883,  at 
which  time  the  defendant,  the  Iron  Mountain 
Railroad,  to<^  charge  of  it  under  the  forego- 
ing contract  of  that  date,  and  continued  to 
ox>erate  and  control  it  until  May  2S,  1884,  on 
which  date  receivers  appointed  by  the  United 
States  circuit  court  took  charge  of  it,  with 
the  written  consent  of  defendant.  On  the 
tatb  of  AprU,  1886,  the  plaintiff  declared  its 
lease  to  the  Wabash  forfeited,  and  resumed 
possession  of  its  railroad,  by  and  with  the 
consent  of  the  federal  court 

This  action  is  by  the  St  I^uis  &  St  Joseph 
Railroad  Company  against  the  Iron  Mountain 
to  recover  a  balance  of  rental  due  March  1, 
1884,  and  the  rentals  from  March  1,  1884. 
down  to  April  34,  1886,  when  it  resumed  pos- 
session of  its  road,  and  for  penalties  accrued 
by  reason  of  default  of  paying  rent,  and  for 
expenditures  in  putting  the  road  in  proper 
condition.  The  cause  was  referred  to  Charles 
Nagel,  Esq.,  who  made  a  finding  of  facts, 
concluding  In  these  words:  "If,  therefore, 
this  controversy  was  raised  between  plaintiff 
and  St.  Louis,  Kansas  City  &  Northern,  or 
the  Wabash,  St  Louis  &  Pacific  Railway 
Company,  the  referee  would  recommend  a 
Jndgmeot  In  favor  of  plaintiff:   (1)  For  ex- 


penditures, 1136,862.37;  (2)  tor  rental.  $121,- 
235.05;  (3)  for  penalties,  $30,123.26.— with  in- 
terest upon  these  sums  from  the  time  of  fillog  { 
this  suit"  But  at  the  same  time  the  referee ' 
found  that,  under  the  evidence  and  several 
contracts  and  leases,  defendant,  the  Irua 
Mountain,  was  not  liable  therefor. 

B.  W.  Pattison,  for  appellant     Wells  IL , 
Blodgett,  A.  a.  Cochran,  and  H.  &  Prie»t, 
I  for  respondent 

GANTT,  J.  (after  stating  the  facts).    Tlire* 

reasons  are  advanced  by  the  plaintiff  to  re- 

!  verse  the  finding  of  the  referee,  and  tlie 

I  Judgment  of  the  circuit  court  adopting  that 

'  finding: 

1.  That,  If  the  contract  between  the  Tfa- 
j  bash  and  Iron  Mountain  shall  be  construed 
to  be  a  subletting,  then  the  common-law  rule 
;  which   denied   the  lessor  a  right  of  action 
against  an  undertenant  because  there  wai 
neither  privity  of  estate  nor  privity  of  cod- 
I  tract  between  them,  has  been  abrogated  by 
!  our  statute   (Rev.   St   1880,   U  (388,  63Mt), 
[  which   provides  that  "rent   may   be  recov- 
'  ered  from  the  lessee  or  person  owning  It  or 
;  his  assignee  or  under-tenant  or   the  repre- 
I  sentatlve  of  either,  by  the  same  rwnedie* 
given  In  the  preceding  sections;   tont  no  as- 
signee or  nnder-tenant   shall  be   liable  for 
rent  which  became  due  before  his  interest 
:  began";  and  "In  case  any  tenant  shall  sublet 
!  any  premises  or  any  part  thereof  demised  or 
'■  let  to  him,  the  landlord  shall  have  the  right 
in  any  action  provided  by  this  chapter,  to 
!  Join  as  party  defendants  his  lessee  and  an 
I  sub-lessees  in  the  same  action."     In  the  ab- 
I  sence  of  modification  by  statute,  the  common 
law  gave  the  lessor  no  right  of  action  on  an; 
;  of  the  covenants  of  the  original  lease  against 
I  the  subtenant  or  nnderlessee  of  his  lessee, 
because  there  nas  no  privity  of  contract  be- 
I  tween  the  lessor  and  the  sublessee,  and  be- 
cause there  was  no  privity  of  estate.    About 
this  there  can  be  no  controversy,  nor  do  we 
understand  the  cotmsel  for  plaintiff  contends 
otherwise.     TayL  Lendl.  &  Ten.  (5th  Ed.)  \ 
448;  1  Woodf.  Landl.  &  Ten.  p.  205;  1  Washb. 
Real  Prop.  (5th  Ed.)  p.  MtJ,  subsec.  5;  WU- 
I  llams,   Real   Prop.   33G;    Holford   t.  Hatch, 
'  Doug.  187;   Grundin  v.  (barter,  99  Mass.  15; 
McFarlan    v,    Watson,   3  N.   Y.   28&    What 
'  modification  of  the  common  law  on  this  sub- 
ject  then,    has   been   wrought   by   secticns 
;  6388  and  6389,  supra?     By  section  0388  the 
landlord  is  given  only  "the  same  remedies 
I  given  In  the  preceding  sections."    It  Is  es- 
,  sential  to  know  what  remedies  "the  preced- 
ing sections"  give.     A  critical  examination 
of  the  chapter  "Of  Landlords  and  Tenants" 
t  discloses  only   two   sections   that  relate  to 
!  remedies  for  recovery  of  rent,  and  they  are 
j  sections  6376  and  6384.     By  section  63T6  It 
It  provided,   "Every  landlord  shall  have  a 
lien  upon  the  crops  g;rown  on  the  demised 
premises  in  any  year  for  the  rent  that  shall 
accrue  for  such  year,  and  said  Uen  shall  coo- 
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tlnae  for  eight  months  after  the  rent  be- 
c<xne8  due  and  no  longer."  By  section  63*4: 
"Any  person  who  Is  liable  to  pay  rent  sball 
be  liable  to  attachment  for  such  rent  in  the 
following  instances:  (1)  Where  he  intends  to 
move  his  property  from  the  leased  premises; 
<2)  where  he  Is  removing  his  property  from 
the  leased  premises;  (3)  where  he  has,  with- 
in thirty  days,  removed  his  property  from 
the  leased  premises;  (4)  when  be  shall  in 
any  manner  dispose  of  the  crop,  or  any  part 
thereof,  grown  on  the  leased  premises,  so  as 
to  endanger,  hinder  or  delay  the  collection  of 
the  rent;  (5)  when  he  shall  attempt  to  dis- 
pose of  the  crop,  or  any  part  thereof,  grown 
on  the  leased  premises,  so  as  to  endanger, 
hinder,  or  delay  the  collection  of  the  rent; 
and  (G)  when  the  rent  Is  due  and  unpaid  aft- 
er demand  thereof."  And  the  proviso  at  the  end 
of  section  C3S4  makes  "any  person  who  sball 
buy  any  crop  grown  iipon  demised  premises, 
upon  wliich  rent  is  unpaid.  If  he  has  knowl- 
edge that  such  crop  was  grown  on  demised 
premises,  liable  in  an  action  for  the  value 
thereof  to  any  party  entitled  thereto;  or  soch 
person  may  be  garnished  in  any  suit  for  the 
recovery  of  such  rent."  It  Is  evident  that 
the  section  givng  the  owner  of  land  a  lien 
on  the  crop  grown  <m  the  premises,  and  the 
other  section  giving  ttte  right  to  attach  the 
personal  property,  including  the  crops  grown 
on  tho  demised  premises,  were  remedies  In 
addition  to  those  afferded  by  the  common 
law  to  the  landlord  against  his  tenant,  and 
by  section  638S  the  right  of  lieu  and  attach- 
ment was  extended  to  the  personal  property 
and  crops  of  the  sublessee  or  undertenant; 
but  the  right  to  sue  at  common  law  and  re- 
cover judgment  against  the  undertenants  on 
covenants  and  contracts  to  which  they  were 
not  parties  is  not  given  by  either  of  those 
sections,  or  any  preceding  section  in  said 
chapter.  It  is  obvious  these  are  new  statu- 
tory remedies,  to  be  enforced  in  statutory 
proceedings.  Hicks  v.  Martin,  23  Mo.  App. 
859;  liulett  v.  Stockwell,  27  Mo.  App.  328; 
and  Garroutte  v.  White,  02  Mo.  237,  4  8.  W. 
681,— were  all  cases  in  which  resort  was  had 
either  to  the  attachment  given  by  the  stat- 
ute, or  a  suit  to  enforce  the  lien  secured 
thereby  to  the  landlord,  and  must  be  con- 
strued In  relation  to  the  facts  of  each;  and, 
while  we  think  they  were  all  correctly  decided, 
they  do  not  reach  the  question  Involved  in 
this  record.  Unquestionably,  it  was  the  pur- 
pose of  the  statute  to  give  the  lien  and  at- 
tachment, In  the  cases  specified,  against  the 
undertenant  or  sublessee,  as  well  as  against 
the  original  lessee,  and  to  that  extent  the 
common  law  was  repealed;  but  we  do  not 
think  either  of  those  sections  can  fairly  be 
construed  to  give  the  landlord  the  right  to 
■ae  the  sublessee  In  an  action  at  law  up<Hi 
the  covenants  of  the  lease  to  the  tenant, 
when  no  lien  is  sought  against  the  crop 
grown  on  the  premises,  and  no  right  of  at- 
tachment exists.  It  does  not  follow  that  be- 
cause a  lien  or  attachment  is  given  against  a 


BBblessee  an  action  at  law  is  given  in  all 
cases.  We  think  the  referee  and  circuit 
court  correctly  niled  this  point  against  the 
plaintitT. 

2.  But  the  plaintiffs  main  insistence  is  that 
ihe  Instrument  executed  by  the  Wabash  Rail- 
road Company  to  the  Iron  Mountain,  of  April 
10,  1883,  though  in  form  a  lease,  was  in  fact 
an  assignment  The  difference  between  an 
assignment  of  a  lessee's  term  and  an  under- 
letting Is  that  an  assignment  is  a  transfer 
I  -of  the  lessee's  whole  Interest  In  the  leased 
:  premises,  while  an  underlease  leaves  a  por- 
I  tlon  of  the  lessee's  estate  still  in  him,  though, 
i  It  has  been  said,  it  be  but  an  interest  for  a 
I  day  or  an  hour,  as  a  reversion.  2  Thom. 
Oa  Litt.  566,  note  s.  If  the  whole  of  the 
unexpired  leasehold  estate  Is  conveyed,  then 
the  party  to  whom  it  is  conveyed  becomes  a 
privy  in  estate,  whatever  the  form  of  the  in- 
Btmment,— whether  an  assignment  or  a  lease. 
Sexton  V.  Storage  Co.,  129  lU.  318,  21  N.  B. 
290;  Craig  v.  Summers,  47  Minn.  189,  49  N. 
W.  742;  Dunlap  v.  Bullard,  131  Mass.  161; 
Stewart  v.  Railroad  Co.,  102  N.  Y.  601,  8  N. 
B.  200;  2  Minor,  Inst  p.  718;  2  BL  Comm. 
326,  327;  Biumenbeig  v.  Myr«s,  32  C&L  93. 
As  to  the  statement  of  the  distinctlMi  be- 
tween the  two,  there  is  no  conflict  of  author- 
ity, but  in  the  application  of  the  principle  the 
cases  are  irreconcilable.  The  difficulty,  to 
some  degree,  seems  to  have  grown  out  of  the 
use  of  the  word  "term."  In  many  cases  the 
word  has  been  used  t<>  designate  merely  the 
length  of  time  Ux  which  the  lease  is  grant- 
ed, but  in  others,  and  originally.  It  signified, 
not  merely  the  time  specified  In  the  lease,  but 
the  estate  and  interest  that  passed  by  the 
lease;  and  therefore  the  term  may  expire 
daring  the  contlnuanc:  of  the  time,  as  by 
surrender,  forfeiture,  and  the  like.  2  Bl. 
Comm.  144;  1  Lomax.  Dig.  174, 175;  1  Thom. 
Co.  Litt  630-632.  In  Stewart  v.  Railroad  Co., 
102  N.  X.  601,  8  N.  E  200,  It  Is  stated  In  the 
majority  opinion  that  as  between  the  land- 
lord and  the  ajssignee,  or  sublessee,  "if  the 
lessee  parts  with  his  whole  term  or  Interest 
as  lessee,  or  makes  a  Itase  for  a  period  ex- 
ceeding his  whole  term,  it  will  amount  to  an 
assignment  of  the  least;  snd  the  essence  of 
the  instrument  as  an  assignment,  so  far  as 
the  original  lessor  is  concerned,  will  not  be 
destroyed  by  its  reserving  a  new  rent  to  the 
assignor  for  nonpayment,  nor  by  its  assum- 
ing, by  the  use  of  the  word  'demise,'  or  oth- 
erwise, the  character  of  a  sublease;  and  the 
assignee,  so  long  as  he  continues  to  hold  the 
estate,  is  liable  directly  to  the  original  lessor 
on  all  covenants  In  the  original  lease  which 
run  with  the  land,  including  the  covenant  to 
pay  the  rent"  Whereas,  in  Dunlap  v.  Bul- 
lard, 131  Mass.  161,  It  is  as  firmly  asserted 
that,  "to  constitute  an  assignment  of  a  lease- 
hold Interest  the  assignee  must  take  precise- 
ly the  same  estate  in  the  whole  or  In  part  of 
the  leasehold  premises  which  his  assignor 
had  therein."  "He  most  not  only  take  for 
the  whole  of  the  unexpired  time,  bat  he  must 
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take  the  wh<de  estate,  or,  In  otber  words,  the 
whole  term."  "If,  by  the  terms  of  the  con- 
veyance, be  It  In  the  form  of  a  lease  or  an 
assignment,  new  conditions,  with  a  rlgrht  of 
entry,  or  new  causes  of  forfeiture,  are  creat- 
ed, then  the  tenant  holds  by  different  tenure, 
and  a  new  leasehold  Interest  arises,  which 
cannot  be  treated  as  an  assignment  or  a  con- 
tiniiatlon  to  him  of  the  original  ter&L"  And 
to  the  same  effect  are  U.  S.  t.  Hlckey,  17 
WaU.  9,  and  Collins  v.  Hasbrouck,  56  N.  Y. 
157.  Washburn,  in  bis  treatise  on  the  Law 
of  Real  Property,  says  that  In  England  the 
rule  seems  established  that  unless  the  sub- 
lease Is  less,  In  point  of  time,  than  the  origi- 
nal term,  it  Is  an  assignment,  and  not  a  sab- 
lettlng,  but  In  the  United  States  a  different 
rule  seems  to  haye  prevailed.  After  review- 
ing the  dedslonfl  In  New  York,  he  refers  to 
the  two  cases  ot  Collins  v.  Hasbrouck,  S6  N. 
Y.  157,  and  Oanson  v.  Tlfft,  71  N.  Y.  48,  and 
says:  "In  both  of  these  cases  the  doctrine 
was  maintained,  unqualifiedly,  that  a  cove- 
nant of  the  sublessee  to  deliver  up  the  prem- 
ises to  the  mesne  lessor  at  the  expiration  of 
the  term,  and  the  reservation  by  the  latter 
of  a  right  of  re-entry,  made  a  lease,  and 
not  an  assignment,  though  the  demise  was  of 
the  entire  term."  As  stated  by  Washburn, 
the  more  recent  English  casea  and  text-books 
concur  in  holding  that,  where  all  of  the  les- 
see's estate  Is  transferred,  the  instrument 
will  operate  as  an  assignment,  notwithstand- 
ing that  words  of  demise,  instead  of  assign- 
ment, are  used,  and  notwithstanding  the  res- 
ervation of  a  rent  to  the  mesne  lessor  or  origi- 
nal lessee,  and  a  right  of  entry  by  him  for 
the  nonpayment  of  rent,  or  the  nonperfomir 
ance  of  the  other  covenants  contained  in  it 
1  Piatt,  Leas.  1,  9,  102;  Woodf.  LandL  & 
Ten.  (7tb  Ed.)  211;  Wood,  Landl.  &  T«i.  S 
93;  Tayl.  Landl.  &  Ten.  (8th  Ed.)  16;  Beard- 
man  v.  Wilson,  L.  R.  4  C.  P.  67;  Doe  v. 
Bateman,  2  Bam.  &  Aid.  168;  WoUaston  v. 
HakewUl,  3  Scott,  N.  R.  616.  This  view,  aft- 
er a  careful  review,  has  been  adopted  by  the 
supreme  court  of  Illinois,  In  Sexton  v.  Stor- 
age Co.,  129  III.  318,  21  N.  E.  920,  and  the 
supreme  court  ot  New  York,  In  Stewart  v. 
Railroad  <3a,  102  N.  Y.  .601,  8  N.  B.  200.  It 
Is  pointed  out  by  Judge  Scholfleld,  in  Sexton 
V.  Storage  C!o.,  supra,  that  the  supreme  court 
of  Massachusetts,  in  Dunlap  v.  Bullard,  su- 
pra, reached  the  conclusion  that  a  demise  of 
the  entire  term  in  that  case  was  not  an  as- 
signment, because  there  was  a  right  reserved 
in  the  lease  for  the  mesne  lessor  to  re-enter 
for  breach  of  the  covenants  In  the  sublease; 
but  this  was  held  upon  the  ground  that  un- 
der the  decisions  of  that  court  the  right  to 
re-enter  and  forfeit  the  lease  is  a  contingent 
reversionary  estate  in  tfe  property,  and  ca- 
pable of  devise.  Austin  v.  Oimbrldgeport,  21 
Pick.  215;  Brattle  Square  Church  v.  Grant,  3 
Gray,  142.  But  these  decisions  of  the  Mas- 
sachusetts court  have  no  support  in  the  com- 
mon law.  The  right  of  entry  for  condition 
broken  Is  not  an  estate  in  lands,  or  even  a 


'  possibility  of  reverter.  It  Is  a  mere  chose  tn 
action.  6  Am.  &  Eng.  Enc.  Law,  903;  Sobn- 
,  lenberg  v.  Harrlman,  21  Wall  44;  Hooper 
V.  Cummings,  45  Me.  339;  Tied.  Real  Prop. 
S  277,  note  1;  4  Kent,  Comm.  (8th  Ed.)  'MH, 
123;  1  Washb.  Real  Prop.  474;  Southard  r. 
'  Railroad  Co.,  26  N.  J.  Law,  21.  So  that  It 
results  that.  If  the  sublease  so  effectually 
passes  the  whole  term  that  It  must  be  beld 
to  be  an  assignment,  then  privity  of  estate 
is  established,  and  the  sublessee  becoma 
bound  by  the  covenants  of  the  original  lease. 
Irrespective  of  his   Intention. 

Accepting   the   foregoing  as   the   test  by 
which   the  liability  of  defendant  Is  to  be 
fixed,  was  the  contract  between  the  Wabash 
and  the  Iron  Mountain  Railroads  an  assign- 
ment of  all  its  estate  and  interest  in  the 
lease  of  plaintlfTs  road?     In  view  of  the  im- 
I  portance  of  a  proper  determination  of  this 
point,  at  the  risk  of  being  deemed  prolix, 
we  restate  the  essential  features  of  tiiat 
'  contract:-    The  Iron  Mountain  covenants  to 
take  the  Wabash  Company's  railroad,  in- 
cluding plaintiff's  leased  line,  and  efficiently 
operate  the  same,  with  due  diligence  to  col- 
lect and  receive  the  tolls  and  freight  chaises 
:  which  should  accrue  from  the  openitien  of 
!  the  road,  and  apply  the  said  revenues:    (1) 
'  To  the  cost  of  repairing  and  betterments; 
I  to  paying  insurance  and  taxes  on  the  Wa- 
I  bash  Railroad  and  leased  lines.    (2)  To  pay- 
j  ing  necessary  expenses  of  maintaining  the 
i  organization  of  the  Wabash,  including  its 
general  offices  in  New  York,  and  the  interest 
on  its  mortgage  debt,  and  the  expense  of  a 
transfer  agency.    (3)  To  the  payment  of  to- 
terest,  as  the  same  becomes  due,   upon  the 
I  consolidated  mortgage  bonds  of  the  Wabasli, 
and  rents  and  other  charges  contracted  by 
'  the  Wabash,  and  such  other  charges  as  the 
.  Wabash  might  authorize  or  direct  the  Iron 
I  Mountain  to  pay.     (4)  To  pay  any  sniplui 
I  to  the  Wabash  Company,  or  apply  the  same 
to  the  payment  of  bonds  thereafter  issued 
by  the  Wabash,  or  such  purposes  as  the 
board  of  directors  of  the  Wabash  ahonld  de- 
termine.   In  addition  to  these  duties,  there 
was  a  clause  containing  a  provision  that 
if  the  net  earnings  or  revenue  should  not 
be  sufficient  to  provide  for  the  fixed  charges 
on  the  demised  premises,  the  Iron  Mountain 
might  elect  to  advance  the  funds  required 
to  pay  interest  on  bonds,  and  other  fixed 
'  charges,  and  have  a  preferred  lien  therefor, 
but  if  it  elected  not  to  advance  such  deficit, 
and    the     interest     remained     unftaid    six 
;  months,    the    Wabash    could    elect    to   te^ 
mlnate  the  arrangement  and  receive  back 
the  property.    It  agreed  furthermore  to  keep 
accurate   accounts   of  all   the  business  re- 
ceipts   and  revenues  arising  from  the  Wa- 
bash System,  and  all  the  expenses  of  operat- 
ing the  same,  and  to  so  keep  them  that  tbe 
earnings  of  the  Wabash  could  be  readily  as- 
I  certalned  and  determined;  and  that  its  booki 
should  be  at  all  times  subject  to  ezamina- 
'  tlon  by  the  officers  of  the  Waliash  and  tbeir 
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agenta;  and  to  furnish  monthly  and  seml- 
annnal  atatements  of  all  the  business,  re- 
ceipts, and  expenditures;  and  to  furnish  free 
traDsportatlon  at  all  times  to  the  officers 
and  a«;entB  of  the  Waba;sh  to  examine  Into 
the  management  of  the  road.  As  plalntUTs 
right  to  recover  on  this  branch  of  the  case 
is  bottomed  upon  the  claim  that  this  con- 
tract Is  a  snblease  of  the  entire  term  of  the 
Wabash  granted  in  the  lease  by  plaintiff, 
and  therefore  an  assignment  whereby  de- 
fendant -was  brought  Into  privity  of  estate 
with  plaintiff,  the  first  Inquiry  must  be,  Is 
that  contract  a  lease  or  sublease?  After  a 
earefnl  consideration  of  all  its  terms  and 
stipulations,  we  are  constrained  to  hold  that 
it  is  not.  Its  use  of  the  words  "demise"  and 
"lease"  cannot  be  held  to  be  controlling. 
For  want  of  a  better  definition.  It  may  be 
styled  an  operating  contract,  under  the  stip- 
ulations of  which  the  Wabash  retains  all  the 
tnbstantial  and  beneficial  Interest  In  its  sev- 
eral railroads  and  leased  lines,  and  In  which 
the  Iron  Mountain  Railroad,  under  the  pow- 
er of  attorney  therein  granted,  assumes  to 
operate  the  Wabash  System,  collect  the  tolls 
and  freights,  and  disburse  them  for  the  sole 
oae  and  benefit  of  the  Wabash,  subject  at 
■11  times  to  the  suiterrlBlon  of  tiie  board  of 
directors  of  the  Wabash  as  to  Its  manage- 
ment, and  the  right  to  Inspect  Its  books  and 
the  accounts  of  the  earnings  and  disburse- 
ments. It  will  be  observed  that  the  Iron 
Mountain  nowhere  In  said  contract  binds  It- 
self to  pay  the  Wabash  a  certain  rent,  un- 
conditionally, out  of  Its  own  moneys  and 
revenues.  It  merely  undertakes  that,  out 
of  the  earnings  of  the  Wabash,  It  will,  so 
far  as  they  will  suffice,  pay  the  fixed  char- 
ges which  the  Wabash  had  already  assum- 
ed, and.  If  there  is  any  surplus,  to  pay  this 
over  as  directed  by  the  board  of  directors  of 
the  Wabash.  Under  no  circumstances  are 
the  earnings  of  the  Wabash  System,  or  any 
part  thereof,  to  become  the  property  of  the 
Iron  Mountain.  All  Idea  of  Individual  lia- 
bility of  the  Iron  Mountain,  over  and  beyond 
the  earnings  of  the  Wabash,  for  any  of  the 
obligations  assumed,  is  carefully  and  studi- 
ously eiclnded.  There  la  no  right  on  the 
part  of  the  Wabash  to  a  certain  profit  Issu- 
ing periodically  out  of  Its  properties,  aa  rent 
reserved.  Instead  of  i>a8sing  to  the  Iron 
Mountain  a  definite,  determinate  estate,  of 
which  It  should  be  the  absolute  owner.  It 
seems  to  us  that  the  true  effect  of  the  whole 
instrument  was  to  leave  the  beneficial  es- 
tate in  the  Wabash,  and  to  constitute  the 
Iron  Monntain  its  agent  to  manage  and 
operate  the  road  subject  to  the  supervision 
of  the  Wabash,  and  with  the  right  of  the 
Wabash  to  know  at  all  times  that  the  earn- 
ings and  receipts  were  being  disbursed  for 
its  use  and  benefit  While  It  was  a  perfectly 
valid  contract.  It  Is  a  misnomer  to  call  It  a 
Tease"  or  "sublease."  State  v.  Schwelck- 
ardt,  loe  Mo.  496,  19  &  W.  47;  Anglade  v. 
St.  Avit,   67  Mo.  434.     To  transform   this 


'  carefully  guarded  undertaking  merely  to 
operate  the  road  for  the  Wabash,  and  ac- 
count to  it  for  all  the  earnings,  and  dis- 
burse them  for  its  sole  use,  Into  the  uncon- 
,  ditlonal  and  absolute  liability  assumed  by 
I  the  Wabash  In  the  lease  from  plaintiff  to  It, 
I  would  certainly  be  subversive  of  the  clear 
I  intention  of  the  Wabash  and  the  Iron  Moun- 
I  tain;  and,  as  already  said,  this  ought  never 
to  be  done,  nnless  the  established  rules  of 
law  will  permit  no  other  alternative.  We 
are  all  of  the  opinion  that  the  transaction 
was  not  a  sublease,  and  hence  In  no  sense 
an  assignment,  and  that  the  Iron  Mountain 
cannot  be  held  for  the  rentals  of  plaintiff's 
road  during  the  time  It  was  In  the  hands  of 
the  receivers  of  the  Wabash  System.  View- 
ed in  all  Its  aspects,— the  right  of  forfeiture, 
and  the  right  to  compel  the  application  of 
all  the  earnings  of  the  road  to  its  sole  use 
and  benefit,— It  was  the  reservation  In  the 
Wabash  of  the  real  beneficial  interest  In  said 
term,  and  falls  far  short  of  a  transfer  of  Its 
whole  interest  and  estate  therein;  and  It 
follows  that,  as  it  did  not  amount  to  an  as- 
signment, no  privity  in  estate  or  contract 
was  created  between  plaintiff  and  the  Iron 
Mountain,  and  consequently  no  right  of  ac- 
tion on  the  covenants  of  the  original  lease 
against  it,  and  no  error  was  committed  by 
the  circuit  court  In  so  holding. 

8.  Still  a  third  ground  of  recovery  is  urged 
by  counsel  for  plaintiff,  to  wit,  that  the  cov- 
enant made  by  defendant  to  keep  the  road 
In  repair  was  made  for  the  benefit  of  plain- 
tiff, and  plaintiff  has  a  right  to  sue  thereon 
for  Its  breach.  The  covenant  Is  as  follows: 
"The  party  of  the  second  part,  moreover, 
shall  and  will  at  all  times  during  the  hereby 
demised  term  keep  the  bulldlngps  upon  the 
lands  hereby  demised  Insured  In  the  usual 
manner  against  loss  by  fire,  paying  the  pre- 
mium therefor  as  aforesaid,  and  will  keep 
the  said  demised  railroad,  equipment,  and 
property  In  good  order  and  repair,  and  will 
at  the  expiration  of  the  hereby  demised 
term,  or  other  sooner  determination  of  this 
lease  and  contract,  yield  and  deliver  up  the 
hereby  demised  railroad  and  appurtenances 
in  the  same  good  order  and  repair  as  the 
same  are  now  In,  or  may  be  put  In  during 
the  hereby  demised  term,  casualties,  acts 
of  God  and  the  elements,  and  reasonable 
wear  and  tear,  excepted."  The  referee  found 
that  the  defendant  not  only  kept  the  road 
in  as  good  repair  as  It  was  when  it  took  It, 
but  greatly  Improved  it.  He  also  found 
that  the  Wabash  utterly  failed  to  perform 
Its  covenant  in  the  original  lease  to  put 
plaintiff's  road  In  such  order  and  repair,  at 
its  own  cost,  as  to  enable  said  road  to  be 
safely  and  successfully  operated  "at  the 
earliest  practicable  day";  that  nine  years 
had  elapsed  before  the  contract  with  the 
Iron  Mountain,  and  this  covenant  had  been 
broken  long  before  the  Iron  Mountain  went 
into  possession.  Upon  the  facts  found,  we 
think  It  is   clear  that   the   defendant   was 
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not  liable  for  the  breaches  in  the  ori^nal 
lease  which  had  occurred  lonar  before  It  took 
possession.  Patten  r.  Deshon,  1  Gray,  828; 
Coward  v.  Gregory,  U  B.  2  C.  P.  163;  TU- 
lotson  T.  Boyd,  4  Sandf.  521;  Ohnrchwar- 
dens  ▼.  Smith,  8  Burrows,  1271.  What  Is 
the  measure,  then,  of  Its  obligation  on  Its 
own  undertaking?  A  covenant  to  keep  leas- 
ed premises  In  repair  imposes  upon  the  ten- 
ant the  obligation  "to  keep"  the  premises  In 
as  good  repair  as  when  the  agreement  Is 
made.  Mlddlekanff  v.  Smith,  1  Md.  829; 
Stultz  T.  Locke,  47  Md.  562;  Gutteridge  T. 
Munyard,  7  Car.  &  P.  129;  1  Wood,  Landl. 
A  Ten.  i  867.  Covenants  "to  keep  In  repair," 
and  "to  keep  in  as  good  repair  as  they  now 
are,"  are  held  to  amount  to  the  same  thing 
In  law.  Inasmuch  as  the  railroad  was  con- 
fessedly out  of  repair  when  the  defendant 
agreed  to  take  it,  and  as  it  only  bound  Itself 
"to  keep  It  In  repair,  and  return  It  in  as 
good  condition  as  it  now  is,"  and  the  referee 
foimd  that  It  greatly  improved  the  road, 
we  think  the  plaintiff  is  precluded  by  this 
finding.  There  Is,  and  ought  to  be,  a  mark- 
ed distinction  between  a  covenant  to  keep 
premises  which  are  In  good  repair,  in  repair, 
and  a  similar  covenant  to  keep  an  old  house 
or  dilapidated  premises  In  good  repair.  The 
judgment  Is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 

On  Motion  for  Rehearing. 

We  have  been  moved  to  grant  a  rehear- 
ing herein.  We  sUll  adhere  to  the  view 
originally  expressed  that  the  litigated  instru- 
ment was  not  a  lease,  but  simply  (for  want 
of  a  better  expression)  "an  operating  con- 
tract." We  attach  no  Importance  to  the 
fact,  for  reasons  already  given,  that  the  par- 
ties to  that  contract  denominated  it  a 
"lease."  Nor  Is  the  defendant  concluded 
by  the  admission  in  its  answer  that  it  was 
a  lease,  since  the  admission  was  accompa- 
nied by  profert  of  the  instrument  on  which 
its  admission  was  based.  Sucfc  an  admis- 
sion cannot  "in  the  smallest  degree  alter  or 
affect  the  tenor  of  such  instrument"  This 
could  no  more  be  done  than  could  the  juris- 
diction of  a  court  be  defeated  by  a  failure 
to  deny  the  charge  that  no  jurisdiction  ex- 
isted. Edmonson  v.  Phillips,  73  Mo.  57. 
This  principle  Is  also  Illustrated  by  that 
class  of  cases  which  hold  that  where  the 
tiuth  plainly  appears  on  the  face  of  a  deed 
there  Is  no  estoppel.  Blgelow,  Estop.  (5th 
Ed.)  361.  And,  while  on  the  subject  of 
what  the  Instrument  really  is.  It  may  not  be 
altogether  inappropriate  to  recall  a  saying 
of  Lord  Brougham  that  he  remembered  a 
case  wherein  Lord  Eldon  referred  It  In  suc- 
cession to  three  courts  to  decide  what  a  par- 
ticular document  was.  The  court  of  king's 
bench  decided  it  was  a  lease  In  fee;  the 
-common  pleas,  that  it  was  a  lease  in  trial; 
the  exchequer,  that  it  was  a  lease  for  years. 


Whereupon  Lord  Eldon,  when  it  came  back 
to  him,  decided  for  himself  that  it  was  no 
lease  at  all.  Green  Bag,  April.  1806,  p.  ISl. 
Omitting,  for  the  present,  further  discus- 
sion of  the  character  of  the  Instrument,  we 
come  to  the  pith  o'f  the  motion  for  rehear- 
ing, namely,  that  this  court  ought  not  to 
hold  said  instrument  a  valid  operating  con- 
tract, because  such  an  agreement  was  oltra 
vires  as  to  the  Wabash  Railroad.  Wtiai 
corporations  may  lawfully  do  is  summed  up 
in  a  few  words  by  Judge  Thompson  in  bis 
recent  Commentaries  on  the  Law  of  Coqiora- 
tlons  (volume  4,  S  5&15),  where  he  sar«: 
"In  respect  of  the  power  of  corpontlons  to 
make  contracts,  two  propositions  may  be 
Stated:  (1)  That  they  have,  by  mere  impli- 
cation of  law,  and  without  any  affirmatiTe 
expression  to  that  effect  in  their  charters  or 
governing  statutes,  and,  of  coarse,  in  tlK 
absence  of  express  prohibitions,  the  same 
power  to  make  and  take  contracts,  witbio 
the  scope  of  their  creation,  which  natunl 
persons  have;  (2)  that  this  power,  on  tlw 
other  hand,  is  restricted  to  the  purposes  for 
which  the  corporation  has  been  created,  and 
cannot  be  lawfully  exercised  by  It  for  other 
purposes."  This  statement  of  the  law  ac- 
cords with  the  general  current  of  authority 
on  this  subject  In  Barry  v.  Ebcchauge  Ooi. 
1  Sandf.  Ch.  280,  a  case  decided  over  a  balf 
century  ago,  and  elaborately  considered,  it 
was  said:  "Every  corporation,  as  such,  lus 
the  capacity  to  take  and  grant  property,  and 
to  contract  obligations.  In  the  same  manner 
as  an  Individual.  And  every  such  corpora- 
tion has  power  to  make  all  contracts  wbicb 
are  necessary  and  usual  in  the  course  of  the 
business  it  transacts,  as  means  to  enable  it 
to  effect  such  object  unless  expressly  prii- 
hiblted  by  law  or  the  provision  of  its  char- 
ter." This  court  has  frequently  announced 
similar  views.  Balle  v.  Insurance  Co.,  T3 
Mo.  371;  Liebke  v.  Knapp,  7d  Mo.  22;  Det- 
weiler  v.  Breckenkamp,  83  Mo.  45.  Ag  In- 
stances of  the  application  of  this  doctruit>, 
it  has  been  held  that  a  railroad  corporatioG 
may  purchase  a  tract  of  land  containinf: 
gravel,  in  furtherance  of  a  contract  between 
It  and  a  third  person,  whereby  the  'gravel  is 
to  be  excavated  and  hauled  over  Its  road  to 
a  distant  place,  for  which  It  la  to  receive 
compensation;  and  the  court  decreed  speoiiii' 
performance  of  the  contract  Railroad  t. 
Evans,  6  Gray,  25.  And,  though  frequently 
doubted  whether  it  could  be  legitlmatel.v 
done,  It  is  now  abundantly  settled  that  an 
implied  power  exists  in  a  railroad  compan.v 
to  contract  with  another  railroad  company 
or  other  corporation  to  carry  goods  or  pas- 
sengers beyond  the  terminus  of  its  ova 
lines,  even  though  the  transit  be  accomplish- 
ed In  whole  or  In  part  by  water.  Railway 
Co.  v.  McCarthey,  96  U.  a  268;  Perkins  t. 
Railway  Co.,  47  Me.  573.  Reciprocal  con- 
tracts of  this  natnre  have  not  infrequently 
been  recognized  by  this  court  Wiggins  Fer- 
ry Co.  v.  Chicago  &  A.  R.  Co.,  73  M<».  389; 
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Id.,  128  Mo.  246,  27  S.  W.  668,  and  30  S.  W. 
430.  In  other  cases  this  court  has  held  a 
railroad  company  liable  for  loss  of  goods 
contracted  to  be  transported  beyond  Its  own 
terminus.  McOann  v.  Eddy  (Mo.  Sup.)  33 
S.  W.  71.  In  RaUway  Co.  v.  Ayres,  140 
lU.  644,  30  N.  G.  687,  In  a  sentence  which 
embodies  the  whole  decision,  It  was  said: 
"Without  attempting  to  determine  whether, 
as  a  general  proposition,  corporations  may 
contract  Joint  obligations,  there  can  be  no 
doubt  of  the  power  of  two  or  more  railway 
companies,  whose  railways  form  a  continu- 
ous Hue,  to  enter  Into  a  Joint  arrangement 
for  operating  their  railways  as  one  line,  and 
to  become  Jointly  liable  for  money  borrowed 
to  be  used  In  furtherance  of  the  business  of 
Buch  line."  Green  Bay  &  M.  R.  Co.  v.  Un- 
ion Steam-Boat  Co.,  107  U.  S.  98,  2  Sup.  Ct. 
221;  5  Thomp.  Corp.  S§  5872,  5878.  So, 
too,  where  a  railroad  company  was  engaged 
largely  in  the  shipment  of  cotton,  it  has  been 
ruled  to  be  one  of  Its  Implied  powers  to  en- 
ter Into  a  contract  with  a  steamship  com- 
pany for  a  specified  amount  of  space  on  Its 
■hlpa  for  the  shipment  of  cotton  across  the 
ocean,  to  be  delivered  at  specified  times  at 
the  point  of  shipment.  Norfolk  &  W.  R. . 
Ob.  v.  Shippers'  Compress  Co.,  83  Va.  272,  2 
S.  E.  139.  There  are  many  other  cases  to 
the  same  efCuct.  6  Thomp.  Corp.  {  5872  et 
■eq. 

These  lliustratluns  serre  to  show  that  the 
rigorous  rule  announced  by  counsel,  "that 
a  railroad  company  possesses  only  the  pow- 
ers specified  in  Its  charter  and  such  others  as 
are  absolutely  necessary  to  the  exercise  of 
those  powers,"  states  the  doctrine  too  broad- 
ly, and  cannot  be  reconciled  with  current 
and  prevalent  modem  authorities.  On  the 
contrary.  It  would  seem,  from  these  authori- 
ties, that.  In  regard  to  implied  powers  of 
corporations,  such  powers,  In  the  absence  of 
express  prohibitions,  may  well  be  held  to 
result  from  those  specifically  granted,  pro- 
Tided,  always,  they  be  within  the  scope  and 
purposes  of  the  creation  of  the  corporation, 
and  fall  within  the  reasonable  contemplation 
of  the  charter.  Within  these  bounds,  a  cor- 
poration is  no  more  restricted  in  the  exercise 
of  Its  Implied  contractual  power  than  a  nat- 
ural person. 

Plaintiff  urgently  Insists  that  the  Instru- 
ment Is  a  lease  because  it  Is  the  only  in- 
stnuient  authorized  to  be  made  by  one  rail- 
road to  another  by  the  provisions  of  sec- 
tion 2568,  Rer.  St.  1889,  and  therefore  It 
must  be  a  lease.  If  this  section  were  the 
only  one  to  be  looked  to,  there  might  be  con- 
siderable force  conceded  to  this  contention, 
•n  the  principle  of  "expressio  unius";  but 
section  2388  of  the  same  article  and  cliapter 
proTldes  that  "all  railroad  corporations  may 
contract  with  each  other  or  with  other  cor- 
porations in  any  manner  not  inconsistent 
with  the  scope,  object,  and  purpose  of  their 
creation  and  management"  A  brief  bls- 
v.868.w.no.4— .S9 


tory  of  this  section,  in  Its  former  and  In  its 
present  condition,  may  be  worthy  of  preser- 
vation. In  its  original  legislation  on  this 
subject,  the  general  assembly  only  permitted 
railroad  companies  to  contract  with  each 
other  for  the  transportation  of  persons  and 
property  over  their  respective  roads.  Acts 
CaUed  Sess.  1860,  p.  27.  In  1861,  a  doubt 
haying  been  intimated  in  Missouri  Coal  & 
Oil  Co.  V.  Hannibal  &  St.  J.  R.  Co.,  33  Mo. 
84,  whether  a  railroad  company  could  con- 
tract with  a  steamlx)at  company,  whereby 
the  latter  could  be  bound  to  deliver  freight 
for  the  former,  the  legislature,  soon  after 
said  opinion,  amended  the  statutes  so  as  to 
make  it  as  it  is  at  present  Gen.  St  1866, 
p.  341,  S  32;  Rev.  St  1879,  i  801.  This  sec- 
tion, in  Its  present  sliape,  may  well  be  re- 
garded as  conferring  the  requisite  authority 
to  make  the  "operating  contract"  under  dis- 
cussion. In  fact,  that  section  is  simply  de- 
claratory of  the  principle  announced  in  the 
decisions  already  cited  and  quoted.  Indeed, 
section  2588  would  seem  to  expand  the  result 
even  of  the  advanced  cases,  because  it  legit- 
imates any  contract  between  two  railway 
companies  "not  inoonsistent,"  etc.;  so  that, 
under  this  section,  the  given  transaction  need 
not  be  "absolutely  necessary,"  nor,  indeed, 
"necessary."  It  is  only  obnoxious  when  it 
is  found  to  be  inconsistent  with  the  pur- 
poses of  the  creation  and  management  of  the 
corporations.  The  previous  history  of  sec- 
tion 2S88,  both  legislative  and  Judicial, 
would  seem  to  Indicate  an  Intention  on  the 
part  of  the  state  to  further  and  foster  trans- 
portation of  freight  and  passengers  on 
through  lines,  and  certainly  such  inter  sese 
arrangements  between  railway  and  other 
transfer  corporations  must  greatly  tend  to 
the  public  convenience,  and  prevent  delays 
otherwise  Incident  to  travel  and  transship- 
ment Under  this  section,  the  contract  be- 
tween two  railway  companies  may  be  a 
lease,  or  an  operating  contract,  or  a  tem- 
porary permission  or  pa.rol  license  to  use  and 
occupy  the  line  of  one  company  to  expedite 
the  trains  of  another,  l)ecauBe  of  some  dis- 
aster or  accident,  or  otherwise,  provided,  al- 
ways, that  the  matter  contracted  about  and 
the  end  sought  la  "not  inconsistent"  with 
the  purposes  for  which  the  railroad  is  char- 
tered. In  making  this  contract,  the  Wa- 
bash Railroad,  embarraased  by  debt,  was 
providing  for  the  performance  by  another 
railroad  of  those  duties  for  which  it  was 
created,— duties  not  only  not  inconsistent, 
but  duties  absolutely  imposed  upon  it  By 
no  word  or  stipulation  did  it  relieve  Itself  of 
its  obligations  to  the  public,  and  its  contract 
was,  in  our  opinion,  intra  vires,  under  the 
express  terms  of  the  statute. 

In  conclusion,  we  have  no  doubt  that  the 
result  reached  by  us  in  the  original  opinion 
is  correct,  and  we  are  fortified  in  this  view 
by  the  additl<»al  reasons  herein  glj&t.  Ac- 
cordingly, a  rehearing  is  denied. 
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ROBERTSON  t.  STEAD. 

(Supreme  Coort  of  Miasoari,  Division  No.  1. 
June  23,  1896.) 

RbOBIVBRS — FOBIION  CODRT— APPOIKTMBHT — FOB- 

8B5SI0X  OF  PrOPBKTT — RbPLBTIII 

— Jl'HISDICTIOX. 

1.  In  repleyin  it  appeared  that  a  New  York 
corporation  owned  and  operated  a  railroad  in 
Mexico;  that  it  became  insolTcnt,  and  by  a 
decree  of  one  of  the  courts  of  Mexico  its  prop- 
erty was  placed  in  the  hands  of  plaintiff  as  re- 
ceiver; that  among  the  property  was  a  pri- 
vate car,  designed  for  the  use  of  officers  of 
the  corporation,  in  which  plaintiff  traveled  from 
Mexico  to  St.  Louis,  where  it  was  attached  at 
the  suit  of  creditors  of  the  corporation.  Held, 
that  plaintiff  had  a  special  property  in  the  car, 
authorizing  him  co  replevy  it,  even  against 
claims  of  citizens  of  the  United  States. 

2.  In  the  absence  of  proof  to  the  contrary, 
evidence  that  a  foreign  court  uniformly  exer- 
cised jurisdiction  in  the  appointment  of  re- 
ceivers, and  in  controlling  the  affairs  of  insol- 
vent corporations,  pending  n  sale  of  their 
property,  is  sufficient  to  establish,  prima  facie, 
that  such  court  had  jurisdiction  to  place  the 
property  of  an  insolvent  railroad  company  in 
the  bands  of  a  receiver. 

Appeal  from  St.  Louis  circuit  court;  Daniel 
Dillon,  Judge. 

Action  by  Joseph  A.  Robertson,  receiver, 
against  Patrick  M.  Stead,  to  obtain  possession 
of  a  special  railroad  car  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  C.  &  J.  0.  Jones  and  O.  0.  Kldd.  tor 
appelant.   Jos.  S.  Laurie,  tor  respondent. 

MACFARLANE,  J.  This  is  an  action  of 
replevin  to  obtain  the  possession  of  a  special 
railroad  car  known  as  the  "Sierra  Mojada." 
The  Monterey  &  Mexican  Qnlf  Railroad  Com- 
pany is  a  corporation  of  the  state  of  New 
York,  which  owned  and  operated  a  railroad 
in  the  republic  of  Mexico.  This  cori>oration 
having  become  insolvent.  Its  property  was,  by 
a  decree  of  the  fedeial  district  court  for  the 
state  of  Nuevo  Leon,  placed  tn  the  hands  of 
plaintiff,  Robertson,  a?  receiver.  Under  and 
by  authority  of  this  decree  the  receirer  was 
put  Into  the  possession  of  all  the  proi)erty 
of  the  corporation,  including  the  car  Sierra 
Mojada.  Tbla  car  was  used  by  the  managing 
officer  of  the  corporation  in  traveling  over 
the  road  and  elsewhere  on  the  business  of  the 
corporation.  It  was  the  private  car  of  the 
executive  officers  of  the  company,  and  with 
the  other  property  went  Into  the  possession 
of  the  receiver,  within  the  jurisdiction  of  the 
court  In  1892  plaintiff  brougnt  the  car  from 
the  republic  of  Mexico  to  St  Louis,  where 
it  was  attached  at  the  suit  of  Fairbanks, 
Morse  &  Co.,  creditors  of  said  corporation, 
and  citizens  of  the  state  of  niinois.  Under  a 
writ  of  attachment  issued  in  that  suit,  which 
was  against  the  corporation,  the  car  in  ques- 
tion was  taken  in  possession  by  defendant 
who  Is  the  sheriff  of  the  city  of  St  Louis. 
This  suit  Is  by  Robertson,  as  such  receiver, 
to  regain  possession  oi.  the  car. 


1.  The  controlling  contioversy  in  this  case 
It  whether  a  receiver,  appointed  by  a  court  of 
the  republic  of  Mexico,  can,  as  against  an 
attaching  creditor  of  the  debtor  who  resides 
in  the  state  of  Illinois,  recrcer,  by  a  anlt  in 
a  court  of  this  state,  the  property  of  the  delat- 
or, which  had  come  Into  possession  of  the 
receiver  in  Mexico,  and  wblcn  was  brooght 
Into  the  jurisdiction  of  the  Missonii  court 
by  the  receiver  himself.    The  general  rule  is 
that  a  receiver,  appointed  by  a  court  of  chan- 
cery, has  no  legal  status  outside  tbe  terri- 
torial jurisdiction  of  the  court  appointing  him. 
He  receives  his  powers  from  the  court  and 
can  only  exercise  them  within  Its  jurisdic- 
tion.   The  court  itself  has  no  {wwer  beyond 
the  bounds  of  its  jurisdiction,  and  can  confer 
none  upon  the  receiver    This  strict  rule  of 
legal    right    is   generally    recognized.    Insur- 
ance Co.  V.   Needles,  52  Mo.   17;    Booth  v. 
Clark,  17  How.  322;   Beach,  Rec.  f  680,  and 
note   for  cases.    The  rule,   however,    is  not 
applied  with  the  same  strictness  with  whicb 
it  is  declared,  but  courts  often,  in  tbe  spirit 
of  comity,  recognize  the  rights  and  powen 
of  receivers  appointed  in  other  jurisdictions, 
and  allow  them  to  sue  for  and  recover  prop- 
erty which  they  are  entitled  to  hold  under 
the  order  appointing  them,  or  to  pursue  gen- 
erally their  remedies.    This  spirit  of  comity 
has  lieen  so  generally  acted  upon  as  to  cre- 
ate an  exception  to  the  rule  almost  as  well 
established  as  the  rule  itself.    In  most  courts 
of  the  United  States  It  is  only  withheld  whea 
to  allow  it   would  contravene  the   laws  or 
public  policy  of  the  state,  or  would  defeat  or 
impairthe  rightsof  resident  creditors.    BeaclL 
Rec.  }  682;  Oluck  &  B.  Rec.  i  67,  and  cases 
cited  In  notes.    So  far  as  I  am  advised  this 
court  has  never  either  recognised  or  denied 
this  exception,  nor  d<  we  deem  it  necessary 
to  pass  upon  it  In  this  case.    The  principle 
upon  which  we  think  this  case  must  be  roied 
is  one  of  law,  and  not  ot  comity.    The  order 
of  the  federal  court  of  Mexico  required  all 
the  property  of  tbe  railway  corporation  to 
be  delivered  into  the  hands  of  the  receiver, 
who  was  directed  to  preserve  and  manage  it 
for  the  benefit  of  all  the  creditors.    Under 
this  order  tbe  receiver  obtained  poat-ession  ot 
the  car  in  question  within  the  Jurisdiction  ot 
the  court  appointing  him.    The  possession  of 
the   receiver   was,    therefore,    lawfnl    when 
taken. '  The  car,  with  all  other  property  of 
the  corporation,  was  held  for  the  benefit  ot 
foreign  as  well  as  domestic  creditors.    Tbe 
creditors  residing  In  the  United  States  had 
no  rights  superior  to  ttaot>e  of  the  credlton 
residing  within  the  jurisdiction  of  the  court 
It  cannot  be  seen  how  those  rights  became 
paramount  when  tbe  property  was  bronght. 
by  the  lawful  possessor,  within  the  jurisdic- 
tion of  the  courts  of  the  United  States.    Oonrtt 
will  protect  the  rights  of  domestic  crediton, 
and  will  not  permit  property  located  in  their 
jurisdictions   to   be  carried  away  by  a  re- 
ceiver of  a  foreign  state  or  nation,  until  all 
such  creditors  are  satisfied.    But  we  know  ot 
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no  principle  uxx>n  which  rights  of  domestic 
creditors  can  be  created  by  reason  of  the 
property,  In  the  lawful  possession  of  the  re- 
corer,  being  brought  within  their  jurisdiction. 
Such  a  rule  would  greatly  embarrass  the  re- 
ceirer  in  the  discharge  of  his  duties,  and 
would  in  many  cases  affect  injuriously  the 
ri^ta  of  creditors.  Hence  it  is  generally 
ruled  that,  after  a  receiver  has  obtained  pos- 
session of  the  property  of  the  debtor  within 
the  Jurisdiction  of  the  court  appointing  him, 
such  pooncDBlon  will  be  protected,  into  what- 
erer  Jnriadlctlon  the  property  may  thereafter 
be  taken  by  the  receiver. 

The  order  of  the  court,  and  the  subsequent 
possession  thereunder,  vested  in  the  plaintiff 
a  special  property  in  the  car  which  author- 
izes him  to  maintain  this  suit.  Caglll  v. 
Woolridge,  8  Baxt.  580;  Bank  v.  McLeod,  38 
Ohio  St  174;  Bagby  v.  Railroad  Co.,  86  Pa. 
St.  291;  Chicago,  M.  &  St.  P.  By.  Co.  v.  Keo- 
knk,  etc.  Packet  Co.,  108  HI.  317;  McAlpln 
T.  Jones.  10  La.  Ann.  552;  Pond  v.  Cooke, 
4o  Conn.  126.  Henry,  J.,  in  his  dissenting 
opinion,  in  argument,  states  the  rule  thus: 
''A  suit  by  a  receiver  to  recover  property  of 
which  he  had  obtained  possession,  but  which 
has  been  taken  from  him,  rests  upon  a  dif- 
ferent ground.  In  such  case  his  former 
possession  created  a  special  property  which 
win  support  the  action."  State  v.  Gambs, 
es  Mo.  296.  This  declaration,  while  proba- 
bly not  necessary  to  a  decision  of  the  ques- 
tion in  issue,  was  not  Inconsistent  with  what 
was  said  by  the  majority  of  the  court,  and 
at  least  expresses  the  views  of  the  learned 
writer.  The  nue  is  thus  expressed  by  a 
recent  text  writer:  "So  long  as  the  prop- 
erty la  taken  from  the  corporation  and 
placed  In  the  hands  of  the  receiver,  with  full 
power,  under  the  direction  Of  the  court,  to 
settle  the  estate  of  the  corporation,  it  can- 
not be  taken  from  the  receiver  by  a  creditor 
of  the  corporation,  but  will  be  treated  In  an- 
other state  precisely  as  it  would  have  been 
by  the  courts  of  the  state  where  the  receiver 
was  appointed,  11  the  controversy  had  arisen 
there."  Gluck  &  B.  Rec.  183.  In  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Keokuk,  etc..  Packet 
Co..  supra,  the  controlling  facts  were  similar 
to  the  facts  In  this  case.  The  property  of 
the  packet  company  bad  been  put  into  the 
hands  of  a  receiver  under  an  order  of  a  court 
hi  the  state  of  Missonrl  The  property,  in- 
elnding  a  certain  barge,  came  into  the  hands 
of  the  receiver.  In  conducting  the  business 
of  the  company  the  receiver  sent  the  barge 
to  Quincy,  in  the  state  of  Illinois,  where  it 
was  taken  by  the  sheriff  under  attachment 
by  an  Illinois  creditor  of  the  packet  com- 
pany. The  receiver  interpleaded,  claiming 
the  proi>erty  under  the  order  of  court  and  his 
possession  thereunder.  The  court  held  that 
the  suit  could  be  maintained.  Upon  this 
state  of  facts  the  court  stated  the  law  as  fol- 
lows: "By  taking  the  barge  into  his  pos- 
session within  the  Jorlsdlctlon  of  the  court 
that  appointed  him.  a  special  property  In  the 


barge  became  vested  in  the  receiver;  and  it 
is  the  established  rule  that,  where  a  legal 
title  to  personal  property  has  once  passed 
and  become  vested  in  accordance  with  the 
law  of  the  state  where  it  is  situated,  the 
validity  of  such  title  will  be  recognized  ev- 
erywhere." In  Pond  V  Cooke,  supra,  a  re- 
ceiver appointed  In  New  Jersey  transported 
iron  to  the  state  of  Connecticut,  to  be  used 
in  completing  a  contract  of  the  debtor  made 
prior  to  the  appointment  of  the  receiver.  The 
property  was  taken  under  attachment  by  a 
creditor  of  the  state  of  Connecticut  The 
property  was  claimed  by  the  receiver.  The 
court,  in  deciding  the  controversy,  says: 
"Thus  it  appears  that  the  property  was  in 
possession  of  defendant  as  receiver  when  it 
came  into  this  state.  He  was  invested  with 
it,  and  was  legitimately  performing  the  du- 
ties of  his  appointment  in  completing  the 
contract  by  Its  use,  when  it  was  attached 
by  the  plaintiff.  In  these  circumstances, 
comity  among  the  states  requires  that  the 
case  should  be  regarded  by  our  courts  pre- 
cisely as  It  would  have  been  by  the  courts 
of  New  Jersey  had  the  controversy  arisen 
there."  The  court  says,  further:  "When 
property  has  once  vested  in  a  trustee,  as- 
signee, or  receiver  by  the  law  of  the  state 
where  the  property  Is  situated,  it  makes  no 
difference  whether  it  was  done  under  the 
local  law  of  the  state  or  under  the  common 
law.  The  law  of  another  state  will  not  di- 
vest the  trustee,  assignee,  or  receiver  of  bis 
right  to  the  property  should  be  take  it  into 
such  state  In  the  performance  of  bis  duty." 
In  Brownell  v.  Manchester,  1  Pick.  233,  it 
was  held  that  a  sheriff  in  the  state  of  Mas- 
sachusetts who  had  attached  property  in 
that  state  did  not  lose  his  special  property 
by  removing  the  attached  property  into  the 
state  of  Rhode  Island  for  a  lawfiU  purpose. 
An  administrator  who  has  obtained  a  Judg- 
ment in  his  represeutative  capacity  in  the 
domestic  court  has  been  allowed  to  maintain 
an  action  in  his  own  name  on  the  Judgment 
In  a  foreign  court,  on  the  ground  that  the 
title  to  the  Judgment  was  vested  In  him. 
Lewis  V.  Adams,  70  Cal.  403,  11  Pac.  833; 
Barton  v.  Hlgglns,  41  Md.  639;  Cherry  v. 
Speight,  28  Tex.  503;  Rucks  v.  Taylor,  49 
Miss.  552.  Our  opinion  is  that  the  order  of 
the  court,  and  the  subsequent  possession 
thereunder  in  Mexico  vested  in  the  plaintiff 
a  special  property  in  the  car,  and  author- 
ized him  to  maintain  this  suit  for  the  recov- 
ery of  the  property,  even  against  the  claim 
of  creditors  of  the  United  States. 

2.  The  pleadings  put  In  issue  the  Juris- 
diction of  the  court  appointing  the  receiver. 
The  only  proof  of  the  Jurisdiction  was  the 
evidence  of  witnesses  who  had  knowledge 
of  the  laws  of  Mexico,  and  of  the  proceed- 
ings of  the  courts  of  that  country.  This 
evidence  showed  that  the  district  courts  of 
Mexico  uniformly  exercised  Jurisdiction  in 
the  appointment  of  receivers,  and  in  control- 
ling the  affairs  of  insolvent  corporations,  un- 
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til  the  pmpwty  conld  be  sold  and  applied 
to  the  t>ayment  of  tbe  debts.  It  was  not 
shown  whether  or  not  tbe  Jurisdiction  of 
these  courts  was  defined  by  statute,  or  was 
fixed  by  long-continued  exercise  of  it.  The 
record  of  the  proceedings  appointing  plain- 
tiff receiver  of  the  Monterey  &  Mexican  Oulf 
Railroad  Company  discloses  the  fact  that  the 
appointment  grew  out  of  attachment  pro- 
ceedings against  the  corporation,  and  tbe 
nomination  of  creditors,  as  provided  by  the 
commercial  code  of  Mexico.  It  also  appears, 
on  tbe  face  of  the  record,  that  tbe  duty  of  re- 
ceivers and  theb:  powers  are  matters  of  stat- 
utory regulation.  It  Is  insisted  by  defendant 
that,  as  the  record  shows  that  the  court  Is 
governed  by  statute  law,  the  Jurisdiction  of 
the  court  to  appoint  plaintiff  receiver  could 
only  be  established  by  the  statute  Itself.  As 
plaintiff  claims  a  right  to  the  possession  of 
the  property  solely  by  virtue  of  the  Judgment 
of  a  foreign  court.  It  was  Incumbent  on  him 
to  prove  that  the  court  had  Jurisdiction  to 
confer  the  right  upon  him.  The  property  be- 
longed to  tbe  corporation  for  whose  debt  the 
:ar  in  question  was  attached.  The  attach- 
ment is  valid,  and  the  right  of  defendant,  as 
sheriff,  to  hold  the  property  is  complete,  un- 
less plaintiff  has  shown  a  valid  transfer,  not 
only  of  the  possession,  but  the  right  of  pos- 
session, to  himself,  prior  to  the  attachment. 
If  the  court  had  no  Jurisdiction  to  make  the 
appointment,  the  Judgment  conferred  no 
right  upon  the  receiver.  Greenleaf  says: 
"In  order  to  found  a  proper  ground  of  rec- 
ognition of  a  foreign  Judgment,  •  •  •  it 
is  indispensable  to  establish  that  the  court 
which  pronounced  it  had  Jurisdiction  over 
the  cause."  1  Greenl.  Bv.  {  540;  Taylor  v. 
Insurance  Co.,  14  Allen,  357.  See,  also, 
Kronberg  v.  Elder,  18  Kan.  150,  in  which  It 
Is  held  by  Brewer,  J.,  that  one  claiming  a 
right  as  receiver  must  show  that  the  court 
had  Jurisdiction  to  confer  tbe  right.  What 
the  laws  of  foreign  countries  are,  when  made 
an  issue  In  a  case,  must  be  proved  as  other 
facts.  If  they  are  written,  the  laws  them- 
selves, or  authenticated  copies,  must  be  pro- 
duced. If  they  are  not  written,  then  they 
may  be  proved  by  the  evidence  of  witnesses 
who  are  competent  to  testify  on  the  question. 
Charlotte  v.  Chouteau,  25  Mo.  4C5;  1  Oreenl. 
Bv.  U  446-44S;  Pierce  v.  Indseth,  106  U.  S. 
661,  1  Sup.  Ct  41&  If  the  Jurisdiction  of 
the  district  courts  of  Mexico  Is  not  defined 
by  statute,  we  are  of  the  opinion  that  the 
evidence  offered  by  plaintiff  makes,  prima 
facie,  sufficient  proof  of  it  to  authorize  the 
Judgment  The  fact  that  a  foreign  court 
uniformly  exercises  Jurisdiction  over  a  sub- 
ject. In  the  absence  of  proof  to  the  contrary, 
ought  to  be  taken  as  evidence  of  the  Juris- 
diction. That  is  about  the  only  proof  of 
which  the  fact  is  susceptible,  except,  proba- 
bly, the  written  or  published  decisions  of  the 
court  Itself,  If  such  should  be  in  existence, 
of  which  therf  is  no  proof  in  this  case.  Bat 
defendant  Insists  that  the  record  of  the  Judg- 


ment and  decree  of  the  court  appointing 
and  confirming  plaintiff  as  receiver  shows 
upon  its  face  that  tbe  court  Ls  governed  by 
statute  laws,  and  therefore  the  laws  them- 
selves should  have  been  produced.  A  care- 
ful examination  will  show  that  references 
to  a  code  and  to  the  commercial  law  apply 
to  tbe  matter  of  procedure  in  court  rather 
than  the  Jurisdiction  of  the  court.  We  are 
not  concerned,  in  this  collateral  proceeding, 
about  how  the  receiver  was  appointed,  or 
what  bis  duties  are  under  the  statutes  of 
Mexico.  If  the  court  had  Jurisdiction  to 
appoint  him,  the  Judgment  Itself  affords  at 
least  presumptive  evidence  that  the  proper 
steps  were  taken.  GreenL  Ev.  f  641;  Pel- 
ton  T.  Platner,  IS  Ohio,  217.  The  Judgment 
Is  affirmed. 

ROBINSON,  J.,  concurs.  BARCLAY,  J., 
concurs  in  conclusion.  BRACE,  O.  J„  ab- 
sent. 


ORANDALL  et  aL  v.  SMITH. 

(Supreme  Court  of  Missouri.     Jane  16,  1890.) 

Riparian  Kiohts— Aocrbtios. 

A  riparian  owner  cannot  claim,  as  ac- 
cretion, land  beyond  a  well-defined  slough,  40 
to  60  yards  wide,  which  was  the  old  channel  of 
the  river,  and  through  which  water  runs  at  cer- 
tain seasons  deep  enough  for  navigation. 

In  banc.  Appeal  from  circuit  court.  Cole 
county;  D.  W.  Shackieford,  Judge. 

Action  by  John  W.  Crandall  and  others, 
heirs  of  Floyd  Crandall,  against  B.  C.  Smith. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed. 

The  surveys,  and  plats  referred  to  in  the 
opinion  will  be  found  on  the  following  page. 

Silver  &  Brown,  for  appellant  Pope  & 
Waldecker  and  J.  R.  Edwards,  for  respond- 
ents. 

GANTT,  J.  This  is  an  action  of  ejectment 
for  certain  lands  in  Cole  county.  Mo.,  de- 
scribed by  metes  and  bounds.  Plaintiffs  claim 
the  same  as  accretions  to  the  N.  %  of  section 
21,  and  fractional  section  16,  in  township  45, 
range  12.  A  reference  to  the  accompanying 
surveys  and  plats  will  serve  to  indicate  the 
particular  land  which  plaintiffs  seek  to  re- 
cover. Exhibit  D  Is  a  survey  by  Mr.  Bond, 
surveyor  of  Cole  county,  April  10,  1891. 
Sloughs  B  and  C  were  the  old  main  channel 
of  the  Missouri  river.  Slough  A  connects  the 
present  channel  of  the  river  with  slough  C; 
slough  A  being  tbe  result  of  accretions  above 
It  which  forced  tbe  slough  channel  (now 
slough  A)  down  to  its  present  position,  as  it 
appears  in  Exhibit  D,  leaving  slough  B  as  a 
mere  depression.  Sloughs  A  and  C  vary  In 
width  from  40  to  60  yards,  and  have  water 
running  through  them  at  certain  seasons  of 
the  year  sufficiently  deep  for  navigation  pur- 
poses.   It  appears  that  these  sloughs  have  al- 
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Exhibit  D. 
Crandall  Land — ^Plat  of  fraotional  Bections  Nos.  16, 21  and 
22  as  surveyed  by  me,  and  accretions  to  said  sections,  sur- 
veyed AprU  10th,  1891.  In  townsMp  45  north,  range  12 
west,  Fifth  Principal  Meridian.  B.  C.  Bond,  Surveyor  of 
C!ole  County,  Missouri. 

Total  aecnUosB  to  ttae  parts  nt  sections  ben  reprasented 
U  «M  12-105  acres. 


Exhibit  F. 
Towmship  45  N.,  range  12  W.  of  the  5th  P. 
M.,  South  of  Missouri. 


Var.  S*  SO,  East.  Aggregate  area  of  Is- 
land Mo.  44,  88.01  acre*.  A  copy  of  this 
plat  was  sent  to  the  B<-slster  on  the  tth 
of  Angast,  1843. 

BECOSDBO. 
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ways  been  located  as  indicated  on  the  piat, 
and  are  still  so  located,  except  that  slough  A 
has  been  forced  down  the  river  by  accretions 
above  It,  but  continues  to  be  the  connecting 
channel  between  the  river  and  slongh  0. 
PlaintlfEs  claim,  in  their  petition,  ail  the  land 
east  of  slough  B  and  above  the  middle  line  of 
section  21,  and  also  70.41  acres  above  or  west 
of  slough  A,  as  indicated  hi  Exhibit  D.  De- 
fendant, in  his  answer,  disclaims  all  title  or 
possession  of  this  70.41  acres  west  of  slough 
A,  admits  he  is  in  possession  of  the  land  east 
of  or  below  slough  A,  avers  that  the  same  is 
an  accretion  to  United  States  surveyed  Island 
No.  45,  and  denies  generally  that  plaintiffs  are 
entitled  to  possession.  The  cause  was  tried 
to  the  court  without  a  jury,  and  a  finding  ^nd 
judgment  rendered  for  plaintiffs. 

It  will  be  at  once  seen  that  plaintiffs  claim 
this  land  as  an  accretion  to  their  lands  in 
fractional  section  16  and  the  N.  %  of  section 
21,  whereas  defendant  clalma— First,  that  the 
land  described  in  the  petition,  except  the  70.41 
acres,  is  not  an  accretion  at  all,  and  that  it  Is 
separated  from  plaintiffs'  lands  by  a  well-de- 
fined slough  or  arm  of  the  river;  and,  sec- 
ondly, that  it  is  really  an  accretion  to  sur- 
vtiyed  Island  No.  45.  to  which  defendant  has 
title.  The  several  surveys  show  beyond  all 
dispute  ttiat  the  United  States  government, 
alxiut  the  year  1816  or  1817,  surveyed  and 
marked  upon  its  plats  of  public  lands  Island 
No.  45.  That  island  lay  in  the  Missouri  river 
opposite  section  21,  township  45,  range  12 
W.,  and  the  north  end  of  it  was  north  of 
the  line  dividing  the  north  and  south  halves 
of  section  21.  The  island  contained  83.22 
acres.  All  the  surveys  In  evidence  and  all  the 
oral  testimony  on  both  sides  establish  that, 
between  this  island  and  the  mainland  in  sec- 
tion 21,  one  channel  of  the  Missouri  river  ran. 
In  the  course  of  years,  and  the  shifting  of 
the  currents  of  the  river,  what  was  once  the 
main  cliannel  of  the  river  between  the  main- 
land and  the  island  had  become  merely  a  well- 
defined  slough,  through  which  boats  ran  in 
high  water  as  late,  anyway,  as  1883,  and  per- 
haps later.  The  testimony  is  positive  and  dis- 
tinct that  the  government  comers  and  witness 
trees  to  the  Crandali  land  were  stiii  stand- 
ing on  the  west  banlc  of  this  slough  or  original 
bed  of  the  river  when  the  survey  was  made  in 
1881.  There  was  some  testimony  by  Mr.  Ma- 
han  that  an  island  opposite  or  near  the  Cran- 
dali land  washed  away  in  the  flood  of  1844, 
but  the  old  gentleman  very  candidly  admits 
that  he  paid  but  little  attention  to  these  mat- 
ters. He  nowhere  denominates  the  island 
which  washed  away  as  Island  No.  45.  In 
view  of  all  this  evidence,  it  is  plain  that, 
whether  Island  No.  45  remained  substantially 
as  originally  surveyed,  or  whether  it  was 
washed  away  and  afterwards  reformed  on  its 
original  site,  it  is  too  plain  for  discussion 
tliat  what  Is  termed  "the  island"  now  is  not 
an  accretion  to  section  21  or  section  16.  The 
doctrine  of  accretion  will  scarcely  admit  of 
Jumping  a  slough  40  to  60  yards  wide.    In  a 


word,  there  is  nothing  saltatory  about  accre- 
tion. Plaintiffs'  lands  still  come  to  the  l>aniis 
of  this  slough.  The  witness  trees  and  corners 
are  still  to  be  seen.  They  have  every  foot  of 
land  deeded  to  their  ancestors  by  the  govern- 
ment and  70.41  acres  more  of  accretions,  but 
their  lands  at  this  point  are  still  txtunded  by 
this  original  river  line.  Plaintiffs'  line  is  still 
the  bank  of  this  slough. 

The  instruction  given  by  the  court  of  its 
own  motion  does  not  disclose  any  legal  prin- 
ciple which  guided  the  learned. Judge  to  ills 
conclusion.  Certainly  there  is  no  precedent  for 
the  declaration  he  gave.  It  wholly  ignores  the 
essential  issues  raised  by  the  evidence,  to  wit, 
whether  the  land  in  dispute  was  or  was  not 
an  accretion  to  section  21,  or  was  a  part  of 
Island  No.  45  or  of  an  nnsurveyed  island.  If 
not  an  accretion  to  plaintiffs'  land,  their  claim 
to  it  was  without  right.  The  declaration  is 
clearly  erroneous.  The  Instructions  for  de- 
fendant correctly  declared  the  law,  and  should 
have  been  given.  Especially  should  the  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence  have  been  given.  The  judgment 
should  have  been  for  defendant  upon  the 
whole  evidence;  it  being  apparent  that  the 
land  in  dispute  was  not  an  accretion  to  plain- 
tiff's land,  but  was  separated  from  it  by  n 
well-defined  slough  which  marked  the  bounda- 
ries of  plaintiffs'  land.  There  is  no  question 
of  invading  original  boundaries  in  the  case, 
nor  are  plaintiffs  cut  off  from  the  banks  of 
the  slough  upon  which  their  land  bordered. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 

BRACE,  0.  J.,  and  BARCLATf.  SHER- 
WOOD, MACFARLANB,  BUROESS,  and 
ROBINSON,  JJ.,  concur. 


STATE  ex  rel.  TOWN  OF  KIRKWOOD  v. 

HEiJGE  et  al. 
(Supreme  Court  of  Missouri,   Division  No.   1. 

June  23,  1806.) 

Constitutional  IjAW  —  Ambndatort  Statute  — 
Subject— Imsufpioient  Titlb. 
The  title  of  Act  April  1,  1893,  declares 
that  it  is  to  amend  Rev.  St.  c.  162,  art.  14,  S 
8553,  "relating  to  the  exemption  at  citizens  of 
incorporated  citie.s  and  towns,  and  of  the  prop- 
erty within  saia  cities  and  towns,  from  tax- 
ation for  count.v  road  purposes."  The  amend- 
ment was  made  by  adding  to  the  original  sec- 
tion a  provision  that,  in  all  counties  contem- 
plated in  the  provisions  of  Rev.  St.  18^,  c. 
140,  art.  4,  §  7895,  where  money  should  there- 
after be  collected  as  county  taxes,  a  prescribed 
application  should  be  made  of  the  road  and 
bridge  fund.  S'-ction  8553  relates  exciuBiveiy 
to  cities  in  counties  governed  by  township  or- 
ganization, while  section  7895  provides  especial- 
ly for  the  management  of  roads  in  St.  Louis 
county,  which  is  not  so  governed.  Held  that, 
so  far  as  the  act  was  intended  to  apply  to  St. 
Louis  county,  the  title  did  not  clearly  express 
the  subject  as  required  by  Const,  art.  4.  g  28. 

Appeal  from  circuit  court,  St  Louis  coun- 
ty; Rudolph  Herzei,  Judge. 
Proceedings  in  mandamus  by  the  town  of 
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Kirkwood  against  Theodore  Heege  and  otb- 
ers,  to  require  the  county  court  to  cause  to 
be  paid  oyer  to  relator  a  portion  of  the  road 
tax  collected  In  St  Louis  county.  From  a 
Judgment  In  favor  of  respondents,  relator 
appeals.     Affirmed. 

This  is  a  proceeding  by  mandamus, 
brought  at  the  relation  of  the  town  of  Klrlt- 
wood,  in  the  county  of  St  Louis,  against  the 
county  court  of  said  county  and  its  Judges. 
The  object  of  the  proceeding  is  to  require 
said  county  court  to  cause  to  be  paid  over  to 
the  authorities  of  said  town  a  portion  of  the 
road  tax  collected  in  the  said  county,  to  be 
applied  to  the  Improvement  of  its  streets. 
The  real  question  In  issue  Is  the  constitu- 
tionality of  the  I'ollowing  act  of  tlie  general 
assembly  of  the  state,  approved  April  1, 
1893: 

"An  act  to  amend  section  8553,  of  article  14, 
of  chapter  liSi,  of  the  Revised  Statutes  of 
Missouri,  relating  to  the  exemption  of  dt- 
Isens  of  incorporated  cities  and  towns, 
and  of  the  property  within  said  cities  and 
towns,  from  taxation  for  county  road  pui^ 
poses. 

"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri,  as  follows: 

"Section  1.  That  secUon  8553,  of  article 
14,  of  chapter  182,  of  the  Revised  Statutes 
of  Missouri,  be  and  the  same  is  hereby 
amended  by  adding  to  the  end  of  said  sec- 
tion the  words:  'And  In  all  counties  con- 
templated in  the  provisions  of  section  7895, 
of  article  4,  of  chapter  140,  of  the  Revised 
Statutes  of  Missouri,  1889,  where  money 
shall  hereafter  be  collected  as  county  taxes 
upon  property  within  any  incorporated  town 
or  city,  the  county  conrt  shall,  as  such  taxes 
are  collected,  and  as  the  trustees,  council  or 
other  corporate  authorities  of  such  city  or 
town,  shall  make  application  to  such  county 
court,  draw  warrants  upon  the  county  treas- 
urer, payable  out  of  the  road  and  bridge 
fund,  to  the  treasurer  of  such  town  or  city, 
for  an  amount  bearing  such  proportion  to  the 
entire  amounts  of  the  year's  taxes  so  collect- 
ed upon  said  property  as  the  amounts  an- 
nually appropriated  for  road  and  bridge  pur- 
poses shall  bear  to  the  total  county  revenue 
for  such  year,  and  all  such  sums  so  paid 
out  shall  be  expended  upon  the  roads  and 
streets  of  such  town  or  city,  as  shall  be  di- 
rected by  the  trustees,  council  or  other  cor- 
porate authorities  thereof,'  so  that  said  sec- 
tion, as  amended,  shall  read  as  follows: 

"  'Sec.  8.553.  Where  any  city  or  town  has 
or  may  become  incorporated  under  a  special 
charter,  or  undei  a  general  law  authorizing 
cities  to  become  incorporated,  no  requisition 
In  labor  or  In  money  from  the  citizens  there- 
of, or  the  property  within  said  corporation, 
shall  be  required  to  improve  roads  in  the 
country,  different  from  the  grant  In  the  char- 
ter, but  they  shall  be  required  to  work  and 
pay  a  tax  to  improve  the  streets  and  roads, 
and  such  improvements  as  shall  be  specifled 


in  the  charter,  or  within  the  limits  of  the 
incorporation,  as  long  as  the  cliarter  or  cor- 
poration shall  remain  in  full  force;  and  in 
all  counties  contemplated  in  the  provisions 
of  section  7895,  of  article  4,  of  chapter  140, 
of  the  Revised  Statutes  of  Missouri,  1889, 
where  money  shall  hereafter  be  collected  as 
county  taxes,  upon  property  within  any  in- 
corporated town  or  city,  the  county  court 
shall,  as  such  taxes  are  collected,  and  as  the 
trustees,  council,  or  other  corporate  authori- 
ties of  such  city  or  town  shall  make  applica- 
tion to  such  county  court  draw  warrants 
upon  the  county  treasurer,  payable  out  of 
the  road  and  bridge  fund,  to  the  treasurer  of 
such  town  or  city,  for  an  amount  bearing 
such  proportion  of  the  entire  amount  of  the 
year's  taxes  so  collected  upon  said  property 
as  the  amounts  annually  appropriated  for 
road  and  bridge  purposes  shall  bear  to  the 
total  county  revenue  for  such  year;  and  all 
such  sums  so  paid  out  shall  be  expended  up- 
on the  roads  and  streets  of  such  town  or 
city,  as  shall  be  directed  by  the  trustees, 
council  or  other  corporate  authorities  there- 
of.' 

"Approved  April  1,  1893." 

Upon  petition  to  the  circuit  court  of  said 
county,  an  alternative  writ  Issued,  which 
recited  that  the  county  of  St  Louis  had, 
within  its  territory,  property  whose  assessed 
valuation  was  more  than  $15,000,000,  and 
more  than  160  miles  of  macadamized  and 
gravel  road;  that  respondents  were  Judges 
of  the  county  court  of  said  county;  that  the 
town  of  Kirkwood  was  incorporated  under  a 
special  charter,  within  the  limits  of  saTd 
county;  that  the  county  had,  for  the  year 
1898,  collected,  as  county  taxes,  a  large 
amount  of  money  upon  property  situate  with- 
in said  town,  and  refused  to  pay  over  to  the 
proper  authorities  of  said  town  any  portion 
of  it  though  requested.  A  demurrer  to  the 
return  was  sustained,  and  relator  appealed. 

Albert  N.  Edwards  and  O.  J.  &  R.  Lee 
Mudd,  for  relator.  F.  A.  Heidorn.  Zach.  J. 
Mitchell,  and  John  W.  McElhlnney,  for  re- 
spondents   . 

MACFARLANE,  J.  The  first  objection 
made  to  the  act,  and  the  only  one  we  need 
consider,  is  that  it  is  obnoxious  to  section 
28,  art  4,  of  the  constitution,  which  declares: 
"No  bill  shall  contain  more  than  one  subject 
•  •  •  which  shall  be  clearly  expressed  In 
its  title."  The  tlUe  to  this  act  declares  that 
section  8553  of  article  14  of  chapter  162  of 
the  Revised  Statutes  Is  to  be  amended,  and 
states  very  comprehensively  the  subject  of 
that  section.  A  mere  reference  to  the  sec- 
tion to  be  amended,  without  other  descrip- 
tion of  the  subject-matter  of  the  amendatory 
law.  is,  under  the  rulings  of  this  court  a 
sufiBdent  title  to  an  act  which  deals  ex- 
clusively with  the  subject  of  the  section 
amended.  State  v.  County  Court  of  Marion 
Co.,  128  Mo.  440,  30  S.  W.  103,  and  31  S.  W. 
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23,  and  cases  cited.  But  the  section  this  act 
purports  to  amend  Is  one  which  relates  ex- 
cluslrely  to  cities  located  In  counties  gov- 
erned by  township  organization.  The  alter- 
native writ  does  not  show  that  the  county 
of  St  I«ul8  is  governed  by  the  township  or- 
ganization law.  Indeed,  on  the  hearing,  it 
was  expressly  agreed  that  it  was  not  so  gov- 
erned. Neither  Is  said  county  governed  al- 
together by  the  general  laws  applicable  to 
most  other  counties,  particularly  In  its  sys- 
tem of  worlslng  and  repairing  its  roads.  Ar- 
ticle 4,  c.  140,  provides  specially  for  the 
management  of  roads  in  counties  wherein 
the  assessed  valuation  of  property  Is  $15,- 
000,000  or  more,  and  wherein  there  are  more 
than  150  miles  of  macadamized  and  graveled 
roads.  The  county  of  St  Louis  falls  within 
this  class,  and  the  question  is,  does  the 
amendatory  act  apply  to  cities  located  in  its 
territory?  In  other  words,  is  the  title  of  the 
act  sufficiently  comprehensive  to  advise  the 
members  of  the  legislature,  and  others  into 
ested,  that  the  legislation  was  Intended  to 
apply  to  the  county  of  St  Louis? 

The  constitution  prohibits  the  passage  of 
a  bill  the  subject  of  which  Is  not  clearly  ex- 
pressed in  Its  title.  This  prohibition  is  found 
in  most  of  the  constitutions  of  the  states, 
and,  while  It  has  generally  been  liberally 
construed.  It  is,  nevertheless,  a  constitution- 
al mandate,  and  Is  obligatory  upon  the  leg- 
islature, and,  when  clearly  disregarded,  the 
legislation  must  be  declared  Invalid  by  the 
courts.  The  purpose  of  this  constitutional  in- 
hibition Is  expressed  by  Judge  Ray  in  this 
language:  "The  adjudicated  cases,  as  well 
as  the  elementary  writers,  all  concur  that  It 
was  to  prevent  the  vicious  practice  of  con- 
joining, in  the  same  bill.  Incongruous  mat- 
ters, and  subjects  having  no  legitimate  con- 
nection or  relation  to  each  other,  and  In  no 
way  germane  to  the  subject  expressed  in 
the  title;  that  its  object  was  to  prevent  sur- 
prise or  fraud  upon  members  of  the  legisla- 
ture, rather  than  embarrass  legislation  by 
making  laws  unnecessarily  restrictive."  State 
V.  Eanson,  73  Mo.  86.  See,  also.  State  v. 
County  Court  of  Jackson  Co.,  102  Mo.  537, 
15  S.  W.  79.  The  title  to  this  act  informed 
the  members  of  the  legislature  that  a  speci- 
fied section  of  the  law  relating  to  the  ex- 
emption of  citizens  of  incorporated  cities 
and  towns,  and  their  property  within  such 
towns,  from  taxation  for  road  purposes,  was 
to  be  amended.  Turning  to  the  section 
amended,  and  the  reference  makes  It  a  part 
of  the  title,  the  legislator  would  find  that  the 
township  organization  law  was  referred  to, 
and  that  the  cities  to  be  affected  by  the  law 
were  those  located  in  counties  governed  by 
such  laws.  From  the  mere  reading  of  the 
title  it  would  be  impossible  to  even  conjec- 
ture that  there  was  an  Intention  to  amend 
the  law  relating  to  counties  of  the  class  into 
which  St  Liouls  falls.  If  the  act  was  intend- 
ed to  apply  to  the  county  of  St.  Louis,  then 
the  title  not  only  does  not  clearly  express 


Its  subject,  but  it  Is  affirmatively  deceptive 
and  misleading.  The  title  Is  sufficient  and 
the  act  is  constitutional,  when  applied  to 
counties  whici^  are  governed  by  township 
organization;  but  it  lias  no  application  to  the 
county  of  St.  Louis,  which  is  not  so  governed. 
The  judgment  is  affirmed.  A.U  concur,  except 
BBAOfi!,  0.  J.,  who  is  absent 


HANNUM  V.  WADDBLL,  Snperlntendent  of 

Insurance. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  23,  1886.) 

Mptoal  BexsriT  Associations  — CsRTiricATES — 

FOBFBITCKB— NONPATHBNT  OV    ASSESSMBNTS 
— NOTICB— PSOVIMOB  or  JUBT. 

1.  In  an  action  on  a  certificate  of  member- 
ship i£  a  mutual  benefit  association,  issued  sub- 
ject to  by-laws  of  the  association  which  pro- 
vided that  nonpayment  of  an  assessment  within 
30  days  after  notice  given  should  forfeit  the 
certificate,  and  tliat  notice,  properly  addressed 
and  deposited  in  the  post  office,  should  be  deem- 
ed sufficient  notice,  the  defense  of  forfeiture  by 
nonpayment  of  an  assessment  after  due  notice 
had  been  given  was  made.  Defendant's  sec- 
retary testified  that  he  knew,  from  the  meth- 
ods adopted  in  giving  notices,  that  notice  of  the 
assessment  bad  been  mailed,  bnt  did  not  claim 
that  he  remembered  this  particular  notice.  The 
evidence  wai-  conclusive  that  the  deceased  had 
not  received  the  notice.  Held,  that  a  finding 
that  the  notice  was  never  mailed  was  warrant- 
ed. 

2.  Whete  a  benefit  certificate  is,  by  Its 
terms,  forfeited  by  nonpayment  of  assessment 
after  notice  of  the  assessment  has  been  given, 
the  certificate  is  i.ot  forfeited  by  nonpayment  of 
an  assessment  If  notice  is  not  ^ven,  though  the 
member  knows  that  the  assessment  has  been 
made,  from  his  knowledge  of  the  fact  that  oth- 
er members  have  received  notices  of  the  assess- 
ment. 

3.  In  an  action  on  a  benefit  certificate  for- 
feited for  nonpayment  of  an  assessment,  the  la^ 
sue  as  to  whether  the  assessment  was  made  is 
for  the  jury,  where  the  burden  of  proving  it  is 
on  the  defendant,  and  the  only  evidence  that  It 
has  been  made  is  testimony  of  tlie  secretary  of 
defendant  that  the  minute  book  of  the  associa- 
tion contains  the  order  for  the  assessment  but 
the  entry  is  not  in  evidence. 

Appeal  from  circuit  court  Linn  county;  W. 
W.  Rucker,  Judge. 

Action  by  Lillian  M.  Hannum  against  the 
National  Temperance  Relief  Union  on  a  ben- 
efit certificate.  There  was  a  Judgment  for 
plaintiff,  and  James  R.  Waddell,  superin- 
tendent of  Insurance,  prosecutes  defendant's 
appeal  from  the  Judgment     Affirmed. 

This  suit  was  commenced  against  the  Na- 
tional Temperance  Relief  Union,  an  Insur- 
ance corporation,  under  the  laws  of  the  state 
of  Missouri,  Incorporated  and  doing  business 
on  the  assessment  plan.  After  a  trial,  and 
Judgment  against  the  defendant  the  corpora- 
tion was  dissolved  by  a  decree  of  the  circuit 
court,  and  defendant  Waddell,  as  superin- 
tendent of  Insurance,  has  charge  of  Its  affairs 
and  their  settlement  On  the  11th  of  Sep- 
tember, 1888,  one  Addison  Hannum  was  ad- 
mitted to  membership  in  s^id  corporation, 
upon  which  be  received  a  certificate  under 
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whlcb  the  corporation  nndertook  to  pay  his 
wife  $1,000  In  case  of  bis  death,  prorided  he 
kept  and  performed  the  agreements  required 
of  blm  by  the  by-laws  of  the  corporation. 
One  of  these  agreements  was  that  he  should 
pay,  within  30  days  after  notice,  all  assess- 
ments which  might  be  levied  on  account  of 
the  death  of  other  members.  Section  2,  art. 
2,  of  the  by-laws,  proyldes  that  notices  of 
assessments  shall  be  sent  by  mall  to  the  postr 
office  address  of  each  member,  and  that  "no- 
tices deposited  In  the  post  office  at  St.  Joseph, 
Missouri,  shall  be  deemed  sufficient  notice." 
It  Is  further  provided  by  said  section  that 
failure  to  pay  such  assessments  within  30 
days  after  notice  should  worlc  a  forfeiture 
of  all  rights,  benefits,  and  interests  In  the  as- 
sociation. The  said  Addison  Bannum  died 
on  15th  day  of  April,  1882,.  and  this  suit  Is 
prosecuted  by  his  widow,  on  the  certificate, 
to  receive  the  benefits  of  the  membership. 
The  substantial  defense  made  by  the  answer 
is  that  on  the  6th  day  of  March,  1S92,  assess- 
ment No.  79  was  declared,  and  notice  thereof 
was  on  that  day  given  to  said  deceased,  but 
that  the  same  was  never  paid  by  him,  and  by 
reason  thereof  the  said  certificate,  and  all 
rights  and  benefits  thereunder,  were  on  the 
5th  day  of  April,  1892,  forfeited,  and  said 
certificate  became  null  and  void.  The  reply 
denies  that  assessment  No.  79  was  ever  made, 
and  that  notice  thereof  was  given  deceased. 
This  is  a  sufficient  outline  of  the  pleadings 
to  present  the  questions  In  Issue. 

On  the  trial,  plalntUt  read  in  evidence  the 
certificate  of  membership ;  and  It  was  agreed 
that  deceased  paid  all  assessments  up  to  No. 
79,  and  otherwise  kept  and  performed  all  con- 
ditioDS  and  obligations  of  membership.  To 
maintain  Its  defense,  defendant  read  In  evi- 
dence the  by-law  heretofore  mentioned,  and 
offered  evidence  with  a  view  of  proving  that 
notice  of  assessment  No.  79  had  been  given. 
Tbls  statement  or  stipulation  appears  on  the 
record:  "It  was  admitted  by  both  parties 
that  all  the  assessments  were  paid,  except 
No.  79,  which  defendant  contended  was  not 
paid,  and  that  the  total  amount  of  assess- 
ments paid  was  $24.59."  Plaintiff's  counsel 
said,  "Consider  all  the  assessments  In  evi- 
dence, and  the  receipts  of  the  various  assess- 
ments are  considered  in  evidence."  The  evi- 
dence offered  in  proof  of  notice  will  be  con- 
sidered in  the  opinion.  At  the  close  of  the 
evidence  the  court  gave  the  Jury  tUs  instruc- 
tion prayed  by  plaintiff:  "The  Jury  are 
instrocted  that  in  tbls  case  the  def«idant 
company  rests  Its  defense  upon  the  alleged 
forfeiture  of  the  certificate  of  membership 
or  policy  sued  on,  by  reason  of  the  nonpay- 
ment of  assessment  No.  79.  The  court  fur- 
ther instructs  you  that,  before  the  defendant 
can  avail  Itself  of  such  defense,  you  must 
find  from  the  evidence  in  the  case  that  assess- 
ment No.  79  was  made  by  defendant  on  the 
members  of  the  company,  Including  Addison 
HaTinum,  to  pay  death  losses  of  deceased 
members,  as  provided  by  the  by-laws  of  said 


company  or  association,  and  that  defendant 
mailed  said  Hannum  notice  of  such  assesft- 
ment  In  the  manner  required  by  the  by-laws 
read  in  evidence;  and  unless  you  find,  under 
the  evidence,  that  defoidant  did  do  and  per- 
form said  duties,  yon  must  find  for  the  plain- 
tiff." Defendant  asked  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence, 
which  being  refused,  this  Instruction  was  giv- 
en at  Its  request:  "The  court  Instructs  the 
Jury  that  It  is  not  necessary,  in  order  to  show 
that  the  certificate  of  membership  of  Addi- 
son Hannum  had  lapsed  at  the  time  of  his 
death,  to  prove  that  he  had  actually  received 
the  notice  of  assessmeat  numbered  79.  It  is 
only  necessary  to  prove  that  the  notice  was 
deposited,  as  fiist-class  mall  matter,  in  the 
post  (^ce  at  St.  Joseph,  Mo.,  directed  to 
him  at  Brookfield,  Mo.  If,  therefore,  you 
believe  from  the  evidence  that  said  notice 
was  by  defendant  company  deposited  in  the 
post  office  at  St  Joseph,  Ma,  as  first-class 
mail  matter,  directed  to  the  said  Addison 
Hannum  at  Brookfield,  Mo.,  and  he  failed  to 
pay  said  assessment  within  thirty  days  from 
date  of  said  notice,  then,  by  the  terms  of  the 
contract  entered  into  by  him,  his  certificate 
of  membership  lapsed,  and  his  right  to  in- 
demnity thereunder  ceased  and  determined, 
and  said  certificate  became  null  and  void, 
and  you  should  find  for  the  defendant." 
The  verdict  was  for  plaintiff,  and  defendant 
appealed. 

M.  W.  Huff  and  Brown  &  Pratt,  for  ap- 
pellant Lander,  Johnson  &  Lander,  for  re- 
q;)ondent 

MAGFARIxANE],  J.  (after  stating  the  facts). 
Only  two  errors  are  assigned:  First,  refusing 
to  Instruct  the  Jury  to  find  for  the  defendant; 
and,  second,  the  action  of  the  court  in  requiring 
the  Jury  to  find  from  the  evidence  that  assess- 
ment No.  79  was  mad& 

1.  Under  the  pleadings,  the  burden  was 
placed  on  defendant  to  prove  that  assess- 
ment No.  79  was  made  by  -tefendant  and  no- 
tice thereof  was  given.  Defendant  claims 
that  those  two  facts  were  conclusively 
shown,  and. the  court  should  therefore ' tiave 
directed  a  verdict  for  defendant  The  cer- 
tificate of  membership  was  accepted  by  the 
Insured,  nnder  which  he  agreed  to  be  gov- 
erned by  the  constitution  and  by-laws  of 
the  corporation.  Defendant's  by-laws  provided 
that  a  deposit  of  a  notice,  properly  address- 
ed. In  the  post  office  at  St  Jos^h,  should 
be  deemed  sufficient  notice.  This  provision 
became  a  part  of  the  contract,  and  was  bind- 
ing upon  all  the  members.  "It  is  compe- 
tent for  the  parties  to  agree  what  shall  be 
notice,  and  it  Is  enough  to  conform  to  the 
agreement  contained  In  the  by-laws."  Baa 
Ben.  Soc.  {  381,  and  cases  cited.  Defendant 
was  then  only  required  to  prove  that  notice 
of  asseasmmt  No.  79  was  dnly  stamped, 
properly  addressed  to  deceased,  and  deposit- 
ed In  the  post  office  a:t  St  Joseph.    Was  the 
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proof  that  thia  was  done  made  so  conclusive 
that  the  court  could  declare  It  as  a  matter 
of  law?.  The  secretary  of  the  association 
testifled  that  the  notice  was  mailed.  He  did 
not  pretend  to  remember  this  particular  no- 
tice, but  derived  his  knowledge  from  his 
careful  and  methodical  manner  of  giving  no- 
tices to  all  members,  and  the  checks  adopt- 
ed to  avoid  omissions.  His  evidence  was 
certainly  very  convincing,  but  was  It  con- 
clusive? It  seems  to  us  that  no  regularity 
or  method  could  absolutely  prevent  mistakes 
or  omissions.  At  least,  It  does  not  appear 
that  the  method  adopted  by  defendant  was 
so  perfect  as  to  avoid  all  errors.  Bealdes, 
after  the  notices  are  properly  addressed  they 
may  be  mislaid  or  lost  l)efore  reaching  the 
post  office.  On  the  other  hand,  the  evidence 
Is  very  conclusive  that  the  notice  was  never 
received  by  deceased.  Defendant  called 
James  Hannum,  a  brother  of  deceased,  as  a 
witness.  He  testified  that  he  and  his  broth- 
er lived  near  together,  and  saw  each  other 
every  day.  Witness  also  had  a  certificate  of 
membership  in  the  same  association.  He  tes- 
tified further:  "My  brother  knew  before  he 
was  taken  sick  that  assessment  No.  79  had 
been  Issued  by  the  company.  He  was  in- 
quiring about  this  assessment  that  I  had  re- 
ceived. I  Informed  him  that  I  bad  received 
iL  We  were  talking  about  these  assess- 
ments. I  had  received  mine,  and  he  had  not 
received  his.  We  talked  about  it  every  time 
one  of  us  came  to  town.  He  would  ask  me 
If  I  got  the  mail.  When  I  would  come,  I 
would  ask  htm  if  he  had  received  his  no- 
tice." There  was  other  evidence  to  the  ef- 
fect that  deceased  was  constantly  looking  for 
the  notice,  and  that  it  never  came.  We 
agree  that.  If  the  notice  was  mailed,  it  is  im- 
material whether  deceased  received  it  or  not 
But  the  fact  that  it  never  was  received  is 
evidence  that  it  never  was  mailed.  That  it 
was  not  mailed  is  equally  as  probable  as 
that,  liaving  been  mailed,  it  never  reached 
Us  destination.  We  are  of  the  opinion  that 
there  waa  evidence  from  which  the  Jury 
could  have  drawn  the  inference  that  the  no- 
tice was  never  deposited  in  the  post  office, 
and  therefore  was  never  given. 

2.  But  it  is  insisted  that  the  deceased  iiad 
actual  knowledge  that  the  assessment  had 
been  made,  and  plaintiff  has  no  right  to  com- 
plain of  the  association  for  declaring  a  for- 
feiture, for  the  reason  that  he  could  have 
voluntarily  paid  the  assessment  It  is  true, 
the  evidence  tends  to  prove  that  deceased 
knew  that  assessment  No.  79  had  been  made 
on  the  certificate  held_  by  his  brother,  and 
from  that  he  might  have  Inferred  that  it 
was  also  made  on  his  own;  but  he  was 
nevertheless  entitled  to  notice,  under  bis  con- 
tract with  the  association,  as  a  condition 
precedent  to  a  forfeiture  of  his  membership. 
Forfeitures  are  not  favored  by  the  law,  and 
conditions  which  work  forfeitures  should 
be  construed  stripy  against  the  party  mak- 
ing   them.    McFarland    v.    Association,    124 


Mo.  217,  17  S.  W.  436;  2  May,  Ins.  {  867. 
The  notice  provided  by  the  by-laws  is  not 
only  required  to  state  the  fact  that  the  as- 
sessment has  been  made,  but  its  amount 
must  be  stated,  together  with  tiie  names  of 
the  deceased  members,  their  post-office  ad- 
dresses, the  disease  of  which  they  died,  the 
name  of  the  attending  physician,  and  of  the 
person  Joining  in  the  proof  of  death.  The 
member  is  thus  given  an  opportunity  to 
make  an  independent  investigation,  and  sat- 
isfy himself  that  the  atCalrs  of  the  associa- 
tion are  honestly  managed.  The  by-law 
then  provides  that,  if  the  assessment  be  not 
paid  within  30  days  from  date  of  notice,  the 
members  shall  forfeit  all  benefits,  etc.  The 
notice  dates  from  the  day  it  Is  mailed.  No 
different  notice  is  provided.  No  forfeiture 
could  have  been  declared  until  the  required 
notice,  as  provided,  had  been  given.  To 
sustain  its  position  the  defendant  cites  the 
case  of  Reicbenbach  v.  EUerbe,  115  Mo.  588. 
22  S.  W.  573,  as  an  authority.  An  examina- 
tion of  that  case  will  show  that  the  requir- 
ed notices  could  not  only  be  served  through 
the  mail,  but  "by  giving  verbal  notice  of  the 
assessment"  The  difference  in  the  require- 
ments of  the  by-laws  of  the  respective  as- 
sociations is  manifest  The  by-laws  having 
pre8cril)ed  the  condition  upon  wMch  a  for- 
feiture could  be  declared,  there  could  be  no 
forfeiture  until  the  condition  bad  been  strict- 
ly complied  with  by  the  association. 

3.  It  is  very  manifest  from  this  record 
that  the  principal  issue  of  fact  tried  was 
whether  notice  of  the  assessment  was  given. 
If  that  bad  been  the  only  issue  made  by  the 
pleadings,  or  if  it  had  been  admitted  that 
the  assessment  had  been  ordered  by  the  cor- 
IMratlon,  then  It  would  liave  been  impn^er 
for  the  court  to  have  submitted  that  ques- 
tion to  the  Jury,  and  put  the  burden  of  prov- 
ing it  upon  the  defendant  But  the  by-laws 
required  the  corporation,  on  proof  of  the 
death  of  a  member,  to  order  an  assessment 
upon  ttie  livhig  members  to  pay  the  death 
loss.  The  members  had  the  right  to  require 
this  to  be  done  before  they  could  be  called 
upon  to  pay  their  proportion  of  the  benefits. 
The  answer  charged  that  an  assessment  had 
been  made,  and  the  reply  put  the  alIeg;ation 
in  issue.  The  burden  was  on  defendant  to 
prove  It  Thia  proof  doubtless  could  have 
been  made  by  introducing  the  minutes  or 
records  of  the  corporation,  and  this.  In  the 
absence  of  fraud,  would  probably  l>e  con- 
clusive upon  the  member.  Karcher  v.  Su- 
preme Lodge  Knights  of  Honor,  137  Mass. 
371;  Bauer  v.  Knights  of  Pythias.  13  Am. 
&  Eng.  Corp.  Cas.  618,  and  note.  But,  after 
a  careful  examination  of  the  abstract  of  evi- 
dence furnished  us,  we  find  no  evid^ice  tliat 
assessment  No.  79  was  made.  The  secre- 
tary. In  his  testimony,  says  that  "page  91 
of  the  minute  book  contains  the  order  for 
the  assessment,"  but  the  minute  entry  was 
never  put  in  evidence.  There  is  serious 
doubt  whether  there  is  any  competent  evl- 
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denoe  that  tlie  assessment  was  ever  ordered, 
and  defendant  surely  could  not  complain 
that  the  question  was  submitted  to  the  Jury. 
The  Judgment  is  affirmed. 

BBAGB,  C.  J.,  absent  BOBIMSON,  J., 
concurs.  BARCLAY,  J.,  concurs,  except  as  to 
any  Intimation  of  approval  of  the  Relchen- 
bach  Case;  and  he  further  holds  that,  as  the 
burden  of  proof  as  to  giving  of  the  notice 
was  upon  the  defendant,  the  credibility  of 
the  testimony  offered  by  defendant  on  that 
Issue  was  for  the  jury. 


STATE  V.  MABSHALIi. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  30,  1886.) 

SeDOCTION — AqB  up   PKO8BC0TBIX— HbABSAT 

Etiubnoe. 
On   a   prosecution   for   seduction   under 

Eromise  of  marriage,  which  by  statute  can  only 
e  committed  when  the  female  is  under  18 
years  of  age,  declarations  of  an  aunt,  with 
whom  the  prooecntrlz,  when  young,  went  to 
live,  as  to  the  age  of  the  prosecutrix  when  she 
left  her,  being  Eearsay,  are  not  admissible  to 
show  the  age  of  the  prosecutrix.  Uantt,  P.  3., 
dissents. 

Appeal  from  circuit  court,  Charlton  county; 
W.  W.  Rucker,  Judge. 

Isaac  Marshall  was  convicted  of  seduction, 
and  appeals.    Reversed. 

U  N.  Dempsey  and  Crawley  &  Son,  for  ap- 
pellant. The  Attorney  General  and  Morton 
Jourdan,  for  the  State. 

SHBRWOOD,  J.  Indicted  for  and  convict- 
ed of  the  sedu'-tion'of  Annie  Mason  under  a 
promise  of  manlage,  and  his  term  of  Impris- 
onment in  the  penitentiary  affixed  at  two 
years,  defendant  appeals  to  this  court.  It 
will  be  Uimecessary  to  notice  the  evidence  in 
detail.  Such  portions  of  it  as  occasion  may 
require  will  be  brietly  ouUlned.  The  testi- 
mony of  the  girl  tends  to  show  that  defend- 
ant, who  at  the  time  had  not  attained  his  ma- 
jority, had  become  engaged  to  her  some  time 
before  the  night  of  the  sexual  encounter,  and 
that  she  yielded  to  him  because  he  renewed 
bis  promise  to  marry  her;  that  he  would  do 
BO  the  next  ensuing  Christmas;  and  because 
she  loved  him  and  wanted  him;  and  that,  in- 
fluenced by  all  these  things,  she  "yielded  to 
him."  This  result  of  the  testimony  of  the 
prosecutrix  was  only  obtained,  however,  after 
many  questions,  strictly  leading  in  their  char- 
acter, had  been  asked  her  by  the  prosecuting 
attorney,  who  seemed  incapable  of  asking  any 
questions  but  of  the  sort  mentioned.  But  be- 
fore the  result  aforesaid  was  reached,  on  ber 
redirect  examination,  the  prosecutrix  admit- 
ted. In  answer  to  the  prosecuting  attorney, 
that  defendant  made  a  bargain  with  her  that 
If  she  would  yield  to  him  be  would  marry  her 
the  next  Christmas.  This  admission  was, 
however,  after  much  interrogation  on  the 
part  of  the  prosecution,  so  changed  by  the 


prosecutrix  in  ber  subsequent  testimony  as 
to  materially  qualify  ber  former  admission, 
which,  had  i*  remained  unaltered,  would  have 
defeated  the  prosecution  under  the  rule  laid 
down  in  Reeves'  Case,  97  Mo.  677,  10  S.  W. 
814,  that  the  acceptance  of  a  mere  offer  of 
manlage,  witbout  more,  in  exchange  for  sex- 
ual favors,  would  not  amount  to  seduction. 
Testifying  on  his  own  behalf;  defendant  told 
a  far  different  story.  He  denied  that  be  at 
any  time  had  plighted  his  troth  to  Annie,  and, 
though  admitting  that  on  the  eventful  even- 
ing he  had  sexual  intercourse  with  her,  yet 
he  testified  that  there  was  no  seduction  about 
it;  that  he  and  Annie  merely  "met  congenial, 
mingling  flame  with  flame."  Under  our 
statute  the  crime  of  seduction  under  promise 
of  marriage  can  only  be  committed  where  the 
female  Is  unmarried  and  under  the  age  of  18 
years.  The  testimony  of  the  prosecutrix  on 
the  point  of  her  age  was  extremely  unsatis- 
factory. The  trial  which  resulted  in  the  pres- 
ent appeal  occurred  at  the  April  term,  1S95. 
A  former  trial,  it  seems,  had  occurred  in  1803. 
121  Mo.  476,  26  S.  W.  562.  The  prosecutrix 
testffied  that  she  knew  nothing  about  her  age; 
only  knew  as  she  had  been  told;  that  she  was 
bom  in  Missouri,  but  removed  to  Kansas 
when  quite  small,  and  lived  with  her  aunt. 
Whether  her  atmt  was  allied  to  her  by  blood 
or  marriage,  or  what  her  means  and  sources 
of  information  were  as  to  her  niece's  age,  she 
does  not  state,  but  she  says  that  on  the  eve 
of  her  return  to  Missouri,  to  Chariton  county, 
ber  aunt  told  ber  she  was  9  years  old;  but 
bow  many  years  she  had  remabied  in  Mis- 
souri before  she  became  16  years  of  age  she 
could  not  tell.  Nor  could  she  tell  whether 
she  was  15  or  16  years  of  age  when  she  was 
seduced,  nor  whether  it  was  in  1801  or  in  1892 
that  the  seduction  occurred.  It  is  true,  she 
states  that  she  was  18  years  old  on  the  1st 
day  of  the  September  next  preceding  the  trial, 
but  how  she  arrived  at  this  result  she  could 
not  explain.  The  testimony  of  the  father  of 
the  prosecutrix,  who  would,  it  seems,  have 
known  the  age  of  bis  daughter,  was  shown 
on  cross-examination  to  be  absolutely  unrelia- 
ble. He  was  unable  to  give  the  day,  month, 
or  year  of  his  own  birth,  nor  the  years  of  the 
births  of  any  of  his  children,  nor  by  whom  he 
was  married  to  his  present  wife,  nor  the  date 
of  that  marriagre.  He  spoke  of  his  daughter's 
age  at  a  certain  time,  but,  being  closely  cross- 
examined,  he  finally  broke  down,  and  In  his 
conscious  helplessness  exclaimed,  "I  don't 
know  anything."  His  wife,  however,  testitted 
that  the  prosecutrix  told  her  on  her  arrival 
from  Kansas  that  she  was  9  years  old,  and 
that  witness  had  been  married  2  years  at  that 
time,  and  that  she  would  have  been  married 
11  years  the  27th  of  the  next  month  (May); 
and  that,  according  to  this  calculation,  Annie 
was  18  years  old  the  preceding  September. 
Such,  in  substance.  Is  the  evidence  on  the 
point  of  Annie's  age. 

There  is  no  question  but  that  a  witnesa 
may  testify  to  bis  own  age,  but  such  witness 
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Is,  of  course,  snbject  to  cross-examination, 
in  order  to  ascertain  the  soarces  of  his  in- 
formation. State  T.  Oongot,  121  Mo.  463, 
26  S.  W.  566,  and  authorities  cited.  In  the 
case  at  bar,  as  already  noted,  the  crose-ezam- 
ination  shows  that  the  proeecutrtz  knew 
nothing  aa  to  her  age  of  her  own  knowledge; 
that  her  Information  respecting  her  age  at 
the  time  of  her  departure  from  Kansas  for 
Missouri  had  been  derived  from  her  aunt, 
then  living  In  the  former  state.  These  fttcts, 
then,  present  the  question  whether  such  tes- 
timony, thus  derived,  was  admissible,  or  pos- 
sessed any  probative  force,  in  a  prosecution 
for  seduction.  The  authorities  are  to  the 
effect  that  such  evidence,  which  would  other- 
wise be  hearsay,  is  confined  to  the  proof  of 
pedigree,  and  does  not  include  the  admis- 
sion of  hearsay  to  establish  birth,  death,  or 
marriage  when  introduced  for  other  pur- 
poses than  pedigree.  1  Whart  Ev.  (3d  Ed.) 
§  209.  "We  think  It  entirely  clear  that  from 
the  nature  of  the  case,  as  well  as  upon  au- 
thority, a  case  of  pedigree  forms  an  excep- 
tion to  the  general  rule  as  to  proof  of  a  par- 
ticular fact  by  hearsay,  reputation,  or  tradi- 
tion. As  to  what  Is  a  case  of  pedigree,  an 
examination  of  the  qneetlon  shows  that  a 
case  is  not  necessarily  one  of  that  kind  be- 
cause it  may  involve  questions  of  birth,  par- 
entage, age,  or  relationship.  Where  these 
questions  are  merely  Incidental,  and  the 
judgment  will  simply  establish  a  debt,  or  a 
person's  liability  on  a  contract,  the  case  is 
not  one  of  pedigree,  although  quesnons  oi 
marriage,  legitimacy,  death,  or  birth  are  in- 
cidentally inquired  of."  1  Rice,  Er.  418. 
Stephens,  when  speaking  of  declarations  as 
to  pedigree,  says:  "Such  declarations  are 
to  be  deemed  relevant  only  In  cases  in  which 
the  pedigree  to  which  they  relate  is  in  Issne. 
and  not  to  cases  In  which  it  is  only  relevant 
to  the  issue."  Steph.  Dig.  Ev.  art  31.  In 
short,  such  declarations  only  become  evi- 
dence when  the  fact  sought  to  be  established 
by  hearsay  is  required  to  be  proved  for  6ome 
genealogical  purpose,  and  not  otherwise.  1 
Tayl.  Bv.  (from  8th  Eng.  Ed.)  {  646.  Thus, 
in  Halnee  v.  Guthrie,  13  Q.  B.  DIv.  818,  it 
was  held,  both  in  the  queen's  bench  division 
and  In  the  court  of  appeal,  that  the  declara- 
tions of  a  deceased  father  were  not  admis- 
sible In  evidence  to  prove  the  age  of  his  son, 
who  had  l)een  sued  for  the  price  of  horses 
sold  htm,  he  having  set  up  the  defense  of 
infancy;  and  this  because  the  case  was  not 
one  of  pedigree.  It  was  not  at  all  a  pnrdy 
genealogical  controversy,  but  a  m^te  col- 
lat^al  issue,  and  hence  the  rule  applicable 
alone  in  pedigree  cases  did  not  apply.  In 
Elsenlord  T.  Cliun,  126  N.  Y.  652,  27  N.  E. 
1024,  the  subject  Is  elaborately  discussed, 
and  the  authorities  ably  reviewed,  per  Peck- 
bam,  J.,  and  the  same  doctrine  announced  aa 
In  the  former  case  In  Com.  v.  Felch,  132 
Mass.  22,  where,  in  consequence  ot  an  <^ 
erati<m  to  produce  an  abortion,  the  woman 
died,  and  it  waa  attempted  by  her  declara- 


tions respecting  the  paternity  of  the  child  to 
cast  the  onus  of  such  paternity  on  a  person 
other  than  the  defendant,  and  show  that 
such  person  had  a  motive  to  procure  such 
abortion,  and  thus  to  apply  to  the  case  the 
rule  relating  to  pedigree,  the  lower  court 
rejected  the  evidence  of  such  decIaration» 
as  not  admissible  for  any  purpose,  and  this 
ruling  was  affirmed  on  appeal;  Lord,  J., 
remarking:  "It  is  not  enough  that  the  dec- 
larations tendered  may  relate  to  some  ques- 
tion of  pedigree,  nor  Is  It  enough  that  a 
question  of  pedigree  may  be  relevant  and 
pertinent  to  the  Issue.  The  exception  to  the 
inadmissibility  of  heansay  evidence  because 
It  relates  to  pedigree  is  only  when  the  ques- 
tion of  pedigree  is  Itself  In  issue."  See,  also, 
1  Greenl.  Ev.  (13th  Ed.)  i  103;  Town  of 
Union  V.  Town  of  Plainfleld,  39  Conn.  563; 
Wise  V.  Wynn,  59  Miss.  588;  Westfleld  v. 
Warren,  8  N.  J.  Law,  249;  Shields  v.  Boucher, 
1  De  Gex  &  S.  40;  Berkeley  Peerage  Oase,  4 
Camp.  401;  Copes  v.  Pearce,  7  Gill,  247.  In 
Mima  Queen  v.  Hepburn,  7  Cranch,  290, 
which  was  a  suit  for  freedom  by  plaintiffs, 
it  was  ruled  that  evidence  ^nch  as  would  be 
admissible  In  a  pedigree  case  was  inadmis- 
sible In  that  one.  So,  also,  In  Davis  v.  Wood, 
1  Wheat  6,  the  same  doctrine  was  again  as- 
serted. In  settlement  cases  It  was  formerly 
the  practice  to  admit  the  declarations  of 
deceased  persons  as  to  particulars  concern- 
ing their  settlements,  though  not  relating 
to  matters  of  pedigree.  But  that  such  evi- 
dence Is  Inadmissible  Is  now  well  settled. 
1  PhIL  Ev.  (Cow.  H.  and  Bdw.  notes)  267; 
Rex  V.  Inhabitants  of  Nuneham  Courtney, 
1  East,  373;  Rex  v.  Inhabitants  of  Ghadder- 
ton,  2  East,  29;  Rex  v.  Inhabitants  of  Ferry 
Frystone,  Id.  64;  Rex  T.  Inhabitants  of  Aber- 
gwllly.  Id.  63.  In  Rex  v.  Erlswell,  8  Term  R., 
the  court  was  evenly  divided  on  the  questioB, 
but  the  views  of  cogent  reasons  of  Grose, 
J.,  and  Lord  Keoyon  in  tliat  case  ultimately 
prevailed  in  the  subsequent  cases  just  cited, 
and  were  approvingly  cited  and  followed 
by  the  supreme  court  of  the  United  States  In 
Mima  Queen's  Case,  supra.  An  occasional 
case  may  be  found  where  the  point  that  hear- 
say evidence  is  held  admissible  In  other  than 
pedigree  cases  to  establish  a  specific  fact, 
b,ut  it  Is  believed  that  in  all  such  cases  the 
dlstlnctlcm  between  matters  of  pedigree 
where  the  direct  issue  is  a  genealo^cal  one 
and  other  cases  where  no  such  direct  issue 
is  presented  has  either  been  wholly  over- 
looked, and  not  referred  to,  or  else  the  utter- 
ance has  been  entirely  obiter.  This  is  no- 
tably true  of  Inhabitants  ot  North  Brookfldd 
V.  Inhabitants  of  Warren,  16  Gray,  174,— • 
settlement  case,— where  there  was  positive 
testimony  to  show  that,  though  the  mar- 
riage of  the  fathw  of  the  alleged  pauper  oc- 
curred in  S^bruary,  1804,  yet  that  the  pauper 
was  bom  in  the  fall  of  1803,  and  that,  con- 
sequently, he  was  not  entitled  to  a  settle- 
ment in  the  parish  where  bom.  The  wit- 
ness—a  stranger— who  testlfled  on  the  part 
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of  tb«  defendants  to  tbe  fiict  of  tbe  date  of 
the  birth  of  the  pauper  was  lUIowed  to  have 
her  teBtlmony  corroborated  as  to  that  date  of 
the  birth  of  the  pauper  by  the  fact  that  wit- 
ness, with  her  aunt,  Mrs.  Blair,  in  1803  made 
«  Tisit  to  a  relative  near  the  house  where 
Ruth  Richardqon.  the  mother  of  the  pauper, 
and  the  infant  pauper,  were,  and  tliat  the 
aunt  had  with  her  at  the  time  of  such  visit 
her  Infant  child,  an  only  daughter,  Susana, 
who,  t)om  in  1802,  and  at  the  time  of  the 
visit  about  a  year  old,  died  <ki  December  12. 
1803.  And  furth^  to  corroborate  the  wit- 
ness, and  to  show  that  her  memory  was  ac- 
curate, and  as  a  means  of  showing  that  she 
kept  In  remembrance  the  date  of  Busana'a 
death,  it  was  heid  admissible  to  show  further 
that  witness  had,  since  that  time,  kept  her 
memory  refreshed  as  to  the  date  of  Susana' s 
death'  by  frequent  reference  to  a  large  parch- 
ment liept  in  her  aunt's  family,  bearing  the 
Inscription  "Family  Record,"  on  which  wa« 
inscribed  the  usual  recitals  of  marriages, 
birtlis,  and  deaths  in  her  aunt's  family,  am. 
on  such  "family  record"  was  entered,  Hiuiiuf; 
others,  when  said  Susana  was  bom,  and 
tlmt  she  had  died  on  the  12th  of  December, 
1803.  And  other  independent  evidence  to 
show  the  fact  of  Iceeping  such  record  in 
witness'  aunt's  family  was  held  admissible, 
as  well  as  to  show  that  in  the  burial  ground 
of  the  Blair  family  there  was  an  ancient 
gravestone,  which  bore  the  name  of  Susana, 
and  also  the  date  December  12,  1808.  But 
certainly  none  of  these  facts  mentioned  had 
any  bearing  on  the  question  whether  evidence 
admissible  in  cases  of  pedigree  was  admis- 
sible or  nonadmisstble  In  other  cases  than 
those  concerning  pedigree;  so  that  the  ut- 
terance in  that  case  that  there  was  no  dif- 
ference in  principle  between  pedigree  cases 
and  others  in  this  regard  was  wholly  obiter. 
Besides,  the  authorities  cited  in  support  of 
the  assertion  there  made  are  all  of  them 
pedigree  cases.  Nor  can  tbe  principal  case 
be  reconciled  with  the  later  one  of  Com. 
▼.  Feich,  supra.  And  it  <s  not  a  little  curious 
to  note  that  Lord,  J.,  who  was  overruled  In 
Inhabitants  of  North  Brookfield  v.  Inhabitants 
of  Warren,  afterwards  delivered  the  opin- 
ion in  Fetch's  Case,  supra.  In  Primm  v. 
Stewart,  7  Tex.  178,  it  was  correctly  ruled 
that  where  a  person  Is  absent  for  seven  years 
without  being  heard  from  h.;  Is  presumed  to 
.be  dead,  and  this  no  one  qaesttans.  1  OreenL 
Et.  (14tb  Ed.)  i  41.  But  this  point  afforded 
no  basis  for  the  observation  that  evidence  ad- 
missible in  pedigree  is  equally  admissible  in 
other  cases.  Tbe  observation  Is  merely  obiter, 
nor  do  the  authorities  cited  support  it.  It  is 
unnecessary  to  cite  other  Instances.  In  none 
of  them  where  the.questlon  is  discussed  and  the 
authorities  examined,  tbe  rule  that  hearsay  tes- 
timony is  strictly  confined  to  pedigree  cases 
is  always  maintained,  as  appears  from  tbe 
above-cited  authorities.  But  a  pedigree  case 
is  not  necessarily  confined  to  civil  actions. 
It  may  exist  bi  a  criminal  case   where  re- 


lationship is  to  be  shown;  for  Instance,  in 
a  case  of  incest.  State  v.  BuUinger,  54  Mo. 
142;  Ewell  v.  State.  6  ¥erg.  364.  Inasmuch 
as  in  tbe  present  case  there  was  no  ques- 
tion of  pedigree  involved,  the  testimony  of 
the  prosecutrix  was  wholly  inadmissible, 
and  possessed  no  probative  force  as  to  tbe 
alleged  declarations  made  to  her  as  to  her 
age  by  her  aunt  on  the  departure  of  the 
former  for  Missouri.  Here  the  prosecution 
could  only  be  maintained  by  establishing  be- 
yond reasonable  doubt  tliat  the  prosecutrix 
was  under  the  age  of  IS  years  at  the  time 
of  her  alleged  seduction.  Tbe  proof  of  this 
matter  was  vitally  essential  to  the  mainte- 
nance of  the  prosecution,  and  could  not  be 
established  by  mere  hearsay,  such  as  tbe 
testimony  of  the  girl  on  the  point  of  her  age 
was.  This  being  the  case,  the  instruction 
asked  by  defendant  in  the  nature  of  a  de- 
murrer to  the  evidence  should  have  been 
given,  and  because  of  its  refusal  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 


BURGESS,    J., 
dissents. 


concurs.    OANTT,    P.   J. 


MOODY  et  aL  v.  PEYTON  et  aL 

(Supreme  Coart  of  Missouri,  Division  No.  2. 
June  80, 18B6.) 

JcDQSiENTS — Probate  Coubt — Heirs — Res 
Judicata. 
A  judgment  of  the  probate  court,  in  an 
action  against  an  adminiBtrator  allowing,  as  a 
valid  claim  against  the  estate,  a  purchase  note 
given  by  the  intestate,  secured  by  a  vendor's 
lien,  is  conclusive  on  the  heirs,  as  well  ns  the 
administiator,  in  an  action  by  the  vendor  to 
foreclose  his  lien. 

Appeal  from  circuit  court,  Cass  county; 
W.  W.  Wood,  Judge. 

Action  by  H.  B.  Moody,  Individually  and 
as  guardian,  against  Horace  E.  Peyton  and 
others,  to  foreclose  a  vendor's  lien.  From  a 
Judgment  for  phiintiffs,  defendants  appeal. 
Affirmed. 

Bumey  &  Burney  and  Noah  M.  Givan,  for 
appellants.  J.  B.  Kyle  and  E.  T.  Railey,  for 
respondents. 

SHERWOOD,  J.  Proceeding  to  enforce 
vendor's  lien  on  the  following  described 
property  in  Harrisonville,  Mo.,  to  wit:  Tbe 
east  half  of  blocks  Nos.  185  and  180,  and  10 
feet  off  the  north  side  of  block  No.  183. 
Plaintiff,  as  the  guardian  and  curator  of  his 
son,  by  order  of  the  probate  court,  and  on 
his  own  behalf,  sold  the  land  aforesaid  to 
Sarah  E.  Peyton  for  $4,000,  $100  of  which 
she  paid  down,  and  for  the  balance  gave  her 
promissory  note,  receiving  in  return  a  title 
bond,  and  was  placed  in  possession  of  tbe 
land,  which  she  continued  to  occupy  from 
June  1,  1801,  till  August  of  that  year,  when 
she  died,  and  since  that  time  the  premises 
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have  been  occupied  by  her  children,  np  to 
1893,  and  since  then  her  administrators  have 
rented  the  same;  such  premises  having  been 
Inrentoried  by  such  administrators  as  the 
property  of  Sarah  E.  Peyton's  estate.  In 
1892  the  note  aforesaid  was  allowed  In  the 
probate  court  of  Cass  county.  On  its  pres- 
entation, however,  for  allowance,  resistance 
thereto  was  made  by  the  administrators,  who 
filed  a  formal  answer  to  the  effect  that  Mrs. 
Peyton  was,  by  reason  of  sickness  and  oth- 
erwise, incapable  of  making  a  contract  at 
the  time  she  contracted  for  the  premises  and 
gave  her  note  therefor;  that  the  adult  plain- 
titr  took  advantage  of  her  weakness  and  dis- 
eased condition,  and  Induced  her  to  pur- 
chase the  land  and  to  slgn^  the  note  therefor; 
and  that  the  title  to  the  land  was  Invalid, 
etc.  To  this  answer  a  reply  was  filed,  and 
the  probate  court  found  the  Issues  for  the 
plalntiCT  in  that  suit,  and  allowed  the  note, 
as  already  stated.  From  this  judgment  of 
allowance  the  administrators  appealed  to 
the  circuit  court,  where  they  dismissed  their 
appeal  in  December,  1892,  when  the  Judg- 
ment of  allowance  was  affirmed.  The  an- 
swer of  the  administrators  in  the  present 
proceeding  is  substantially  the  same  as  that 
filed  Ir  the  probate  court,  and  the  children 
and  heirs  of  Sarah  E.  Peyton  also  joined  In 
said  answer,  in  which  defendants  offered  to 
rescind  the  contract,  and  to  surrender  pos- 
session of  the  premises,  etc.  The  reply  of 
plaintiffs  to  this  answer  was,  in  substance, 
the  same  as  their  former  reply,  and  also 
pleaded  as  res  judicata  the  judgment  of  al- 
lowance on  the  note  in  the  probate  court 
From  the  records  of  the  probate  court  offer- 
ed In  evidence  herein,  the  following  appear- 
ed: "The  hour  of  9  o'clock  a.  m.  arrived, 
and  come  also  plaintiffs  and  defendants,  by 
their  attorneys,  and  the  trial  of  this  cause 
Is  resumed.  The  court,  having  heard  the 
evidence  on  behalf  of  defendants,  intro- 
duced to  sustain  the  issues  in  their  answer, 
and  considered  plaintiffs'  demurrer  to  the 
same,  doth  sustain  said  demurrer,  and  order 
that  demand  of  plaintiffs  be  allowed,  $4,- 
232.80,  and  assign  to  class  5;  interest,  8  per 
cent."  Plaintiffs,  in  their  pleadings  and  on 
the  hearing,  tendered  a  deed  for  the  prem- 
ises. It  was  alleged  in  the  petition  that  no 
part  of  the  note  or  Judgment  in  the  probate 
court  had  ever  been  paid,  and  that  the  es- 
tate of  Sarah  BS.  Peyton  was  insolvent. 
The  latter  allegation  was  not  contradicted 
in  the  answer,  and,  besides,  was  shown  to 
be  true;  Judge  Glenn,  the  probate  judge, 
testifying  at  the  trial  respecting  the  insol- 
vency of  the  estate:  "My  opinion  is  that  It 
will  not  pay  out;  leaving  out  this  claim,  that 
It  will  fall  some  short"  A.nd  it  was  also 
admitted  at  the  trial  that  no  part  of  the 
note  or  Judgment  thereon  had  ever  been 
paid.  On  the  foregoing  premises  the  circuit 
court  found  for  plaintiffs,  and  entered  a  de- 
cree enforcing  a  lien  against  the  land,  which 
was  all  that  was  asked  In  the  petition. 


As  will  have  been  observed,  this  contro- 
versy hinges  on  the  point  whether  the  Judg- 
ment of  allowance  on  the  note  in  the  probate 
court  bound  the  heirs  of  the  decedent,  Sarah 
B.  Peyton.  The  authorities  cited  on  behalf 
of  defendants  establish  that  a  judgment 
against  an  administrator  is  conclusive  as  to 
the  personal  estate,  but  only  prima  facie  as 
to  the  realty,  and  that  the  heir  has  a  right 
to  his  day  in  court  to  dispute  the  correctness 
of  the  demand  allowed  against  the  adminis- 
trator. The  reason  given  for  this  is  that 
there  is  no  privity  between  the  administrator 
and  the  heir.  In  a  recent  work,  however.  It 
is  said:  "So  far  as  the  personal  estate  of  a 
decedent  is  concerned.  It  does  not  technical- 
ly descend  to  the  heirs,  but  passes  to  the  ad- 
ministrator or  executor,  through  whom  they 
take  as  distributees.  Hence,  In  regard  to 
that  part  of  the  estate,  the  privity  between 
them  and  him  Is  complete."  2  Van  Eleet, 
Former  Adj.  i  465.  In  some  of  the  states  It 
Is  held  that  a  Judgment  against  an  adminis- 
trator Ls  no  evidence  of  a  debt,  as  asainst 
the  heirs,  in  a  proceeding  to  sell  land  to 
make  assets  with  which  to  pay  it  In  oth- 
ers—a majority— it  is  held  that  such  Judg- 
ment is  prima  facie  evidence  against  the 
heirs.  But  in  North  Carolina  it  has  been 
ruled  that  such  Judgment  In  the  absence  of 
fraud  or  collusion,  Ls  conclusive  on  the  heirs, 
as  well  as  the  administrator,  as  establishing 
the  debt,  and,  this  being  established,  sub- 
sists in  full  force  for  subjecting  all  the  es- 
tate of  a  debtor,  real  as  well  as  personal,— 
the  former  after  the  latter,— to  the  payment 
of  his  liabilities.  Speer  v.  James,  94  N.  C. 
417;  Proctor  v.  Proctor,  105  N.  C.  222,  10  S. 
B.  1036.  And  the  rule  is  that  when  a  Judg- 
ment is  sought  to  be  impeached  on  the 
ground  of  fraud,  such  impeachment  can  only 
occur  when  satisfactory  evidence  is  offered 
that  such  impeaching  fraud  occurred  in  the 
very  concoction  or  procurement  of  the  judg- 
ment Nothing  short  of  this  will  answer. 
Blgelow,  Frauds.  86-88,  90,  94,  95,  636; 
Payne  v.  O'Sbea,  84  Mo.  129;  McClanahan  v. 
West  100  Mo.  loc.  clt  320,  13  S.  W.  874; 
Oxley  SUve  Co.  v.  Butler  Co.,  121  Mo.  loc. 
clt.  630,  26  S.  W.  367,  and  cases  cited;  Nich- 
ols V.  Stevens,  123  Mo.  loc.  dt  116,  25  &  W. 
578,  and  27  S.  W.  613. 

In  this  case,  as  there  was  no  attempt  made 
to  prove  that  fraud  was  exhibited,  as  above 
indicated,  therefore  the  evidence  was  prop- 
erly rejected  on  this  consideration  alone. 
The  ruling  in  North  Cart^na  on  the  point  In 
hand  commends  itself  to  our  approval,  and 
we  Indorse  it  in  blank.  There  is  no  sound 
reason,  in  our  opinion,  in  holding  that  a 
Judgment  recovered  against  an  administra- 
tor sbould  be  conclusive  on  the  heir  as  to  the 
personalty,  but  worthless,  or  only  prima  fk- 
de  evidence  against  him,  when  it  comes  to 
the  realty.  How  one  and  the  same  Judicial  de- 
termination could  have  two  such  distinct 
probative  effects  and  consequences  as  to  be 
conclusive  as  to  one  species  of  property,  and 
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only  prima  facie  as  to  another,  both  belong- 
ing to  tlie  same  estate,  is  truly  remaiicable. 
At  common  law,  the  reason  a  judgment 
bound  the  estate  under  administration,  to 
wit,  the  personalty,  but  did  not  bind  the  heir  at 
law  of  the  real  estate,  was  because  the  real 
estate  constituted  no  part  of  the  assets  under 
an  administration.  Nichols  t.  Day,  32  N. 
H.  loc.  cit  138.  But  here,  In  this  state, 
every  particle  of  property  whereof  a  party 
dies  seised  or  possessed  (with  certain  ex- 
ceptions, not  necessary  to  be  noted  now), 
whether  real,  personal,  or  mixed,  constitutes 
the  assets  of  the  estate,  and  has  to  be  in- 
ventoried and  sold  as  such  whenever  occa- 
sion demands;  and  therefore  the  reason  of 
the  rule  existing  at  conmion  law,  already 
mentioned,  no  longer  exists,  and  "cessat  ratio 
cessat  Ipsa  lex."  As  is  well  said  in  Faran  v. 
Robinson,  17  Ohio  St.  242,  cited  approvhigly 
by  Burgess,  J.,  in  Rogers  v.  Johnson,  126  Mo. 
216,  28  S.  W.  636,  "Under  our  laws  the  real 
estate  of  a  deceased  person,  subject  to  the 
widow's  right  of  dower.  Is,  in  the  last  resort, 
as  much  and  as  truly  assets  in  the  hands  of 
his  i)er8onal  representatives,  for  the  payment 
of  debts,  as  his  iwrsonal  property  is."  And 
consequently  a  judgment  which  establishes 
a  debt  against  an  estate,  no  matter  out  of 
what  assets  it  must  ultimately  be  paid, 
should  be  as  conclusive  on  the  heir  as  on  the 
administrator,  and  we  hold  that  it  is  as  con- 
clusive. And  in  this  state  It  Is  to  be  noted, 
also,  that  no  judgment  is  rendered  against 
an  administrator  when  a  claim  is  allowed. 
The  judgment  of  allowance  and  dasslflcar 
tion  is  rendered  against  the  estate.  It  is,  in 
all  of  its  essential  Incidents  and  conse- 
quences, a  judgment  in  rem  (1  Woemer, 
Adm'n,  337,  388;  2  Woemer,  Adm'n,  1030), 
whlcfa,  like  other  judgments  in  rem  in  sim- 
ilar circumstances,  is  binding  on  the  whole 
world;  and  because  of  this,  also,  the  same 
consequences  cannot  follow  such  impersonal 
judgment  as  would  follow  at  common  law  a 
judgment  de  bonis  testatorls. 

Again,  among  the  reasons  mentioned  in 
the  authorities  cited  on  behalf  of  defendants 
Is  that  a  judgment  should  not  bind  a  person 
not  a  party  to  the  suit,  who  cannot  offer  tes- 
timony, adduce  evidence  in  opposition  to  the 
claim,  nor  appeal  from  the  judgment.  None 
of  these  reasons  have  any  force  in  the  case  at 
bar,  because  the  legislature  has  made  ample 
provision  for  this  class  of  cases  as  follows, 
to  wit:  "If  any  executor,  administrator, 
heir  or  devisee  of  an  estate  shall,  within 
four  months  after  any  demand  shall  have 
be«i  allowed,  file  In  the  office  of  the  probate 
court  the  affidavit  of  himself  or  some  credi- 
ble person,  stating  that  the  affiant  has  good 
reason  to  believe,  and  does  believe,  that  such 
demand  has  been  improperly  allowed,  the 
court  shall  vacate  such  order  of  allowance 
and  try  the  matter  anew,  and  allow  or  re- 
ject such  demand,  as  shall  be  right;  and  If, 


upon  such  new  bearing,  such  demand  shall 
be  allowed,  it  shall  be  classed  and  paid  as  If 
such  new  hearing  had  not  t>een  granted." 
Section  213,  Rev.  St.  Mo.  1889.  Under  the 
statute  as  it  stood  formerly  (section  216,  Rev. 
St.  1879),  only  an  executor  or  administrator 
was  allowed  to  file  such  an  affidavit.  Sec- 
tion 285,  Rev.  St  1889,  makes  provision  for 
appeals  from  the  probate  court  to  the  circuit 
court  in  a  large  number  of  cases,  and  winds 
up  by  Baying:  "And  in  all  other  cases  where 
there  shall  be  a  final  decision  of  any  matter 
arising  under  the  provisions  of  this  chapter. 
*And  the  right  of  appeal  herein  provided  for 
shall  extend  to  any  heir,  devisee,  legatee, 
creditor  or  other  person  baying  an  interest 
in  the  estate  under  administration."  This 
is  a  new  clause  added  to  the  above  section, 
from  the  asterisk  downwards,  and  first  ap- 
peared in  the  statutes  of  1889.  Subsequent 
sections  provide  that,  on  such  appeal  being 
taken,  there  should  be  a  trial  de  novo.  It 
thus  appears  very  clearly  that  the  legisla- 
ture intended  that  a  judgment  of  allowance 
entered  by  a  probate  court  should  possess 
the  same  conclusive  force  as  the  Judgments 
of  other  tribunals,  and  this  has  always  been 
the  doctrine  of  this  court  respecting  such 
Judgments  of  probate  courts.  Heirs  having 
the  right  of  setting  aside  an  order  of  allow- 
ance, and  then  having  done  so,  having  the 
right  of  a  trial  anew,  and  having  also  the 
right  of  appeal  whether  they  move  to  set 
aside  or  not,  they  evidently  do  not  fall  with- 
in the  reason  of  the  doctrine  announced  In 
the  authorities  cited  for  defendants.  Of 
course,  there  might  be  cases  of  fraud  or  col- 
lusion in  the  very  procurement  of  an  allow- 
ance, and  in  such  cases,  doubtless,  the  power 
of  a  court  of  equity  could  successfully  be  in- 
yoked;  but  no  such  case  is  here  made  by  the 
pleadings. 

As  to  the  description  of  the  land,  it  is  ad- 
mitted to  be  correct  In  the  answer,  and  on 
the  trial  it  was  stipulated  between  the  par- 
ties that  the  $3,900  note  described  in  the  pe- 
tition was  given  for  the  balance  of  the  pur- 
chase money  from  S.  B.  Peyton,  deceased, 
for  the  real  estate  sought  to  be  charged  1b 
the  petition  with  the  vendor's  lien.  In  such 
circumstances,  it  Is  not  seen  how,  in  the  face 
of  their  answer  and  stipulation,  defendants 
could  claim  that  plaintiffs  were  attempting 
to  charge  with  a  vendor's  lien  land  which 
was  not  sold  to  Mrs.  Peyton.  And  it  Is  not 
apparent.  Inasmuch  as  plaintiffs  do  not  seek 
a  personal  judgment  against  defendants,  and 
inasmuch,  also,  as  the  estate  of  Mrs.  Peyton 
is  hopelessly  insolvent,  what  concern  defend- 
ants can  possibly  have,  whether  plaintiffs 
seek  to  enforce  their  lien  on  the  right  land 
or  not,  or  whether  they  embraced  all  of  the 
land  in  the  suit  to  enforce  thdr  lien. 

It  is  unnecessary  to  notice  other  points  as- 
signed for  error.  Decree  affirmed.  All  con- 
cur. 
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CITY  OF  INDEPENDENCB  t.  OTT  et  aL 

(Supreme  Court  of  Miasouri,  Diyision  No.  2, 

Jniie  SO,  1896.) 

BUILUINO  COSTRACT  —  JoiNT  LlABILITI  —  NBOLI- 
OEXOB. 

1.  O.  and  P.,  about  to  erect  bosinesa  honsea 
on  their  adjoining  city  lots,  and  co-operating  to 
secure  uniformi^  in  the  architecture  and  to 
lessen  the  cost,  agreed  on  a  common  plan  as  to 
the  front,  and  stipulated  for  the  use  of  a  com- 
mon stairway.  There  was  no  obligation  on 
the  part  of  either  to  pay  for  the  house  of  the 
other,  but,  for  convenience,  they  figured  up  the 
whole  cost  and  each  was  to  pay  In  proportion 
to  the  front  feet  of  his  property,  flekt  a  sev- 
eral contract. 

2.  Where  two  adjoining  lot  owners  contract 
with  a  third  person  for  the  building  of  two  con- 
necting houses  on  the  lots,  under  a  several  con- 
tract, one  of  audi  owners  la  not  liable  for  in- 
juries caused  by  the  negligence  of  the  contract- 
or and  the  other  lot  owner. 

Appeal  from  circuit  court,  Jackson  county; 
C.  L.  Dobson,  Judge. 

Action  by  the  city  of  Independence  against 
ClirlBtlan  Ott,  Jr.,  and  another,  executors, 
etc.,  of  Cbrlatliin  Ott,  Sr.,  deceased,  to  recover 
the  amount  of  a  judgment  paid  by  plaintiff 
for  personal  injuries  resulting  from  an  exca- 
vation alleged  to  have  been  made  in  plalntUTs 
street  by  defendant's  testator  and  another  in 
his  lifetime.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.   Affirmed. 

This  Is  an  action  by  the  city  of  Independ- 
ence, a  city  of  the  third  class,  under  the  laws 
of  this  state,  to  recover  from  the  executors 
of  Christian  Ott,  deceased,  (2,933.13,  the 
amount  of  a  Judgment,  costs,  and  expenses 
paid  by  said  city  on  a  Judgment  obtained 
against  it  by  the  guardian  of  one  Joel  Ball, 
an  Insane  person,  for  personal  Injuries  sus- 
tained by  said  Ball  from  a  fall  into  an  exca- 
vation alleged  to  have  been  made  In  the 
streets  of  said  city  by  said  Christian  Ott  and 
James  E.  Payne  In  the  lifetime  of  said  Ott 
The  facts  upon  which  recovery  Is  sought  are 
as  follows:  In  the  year  1887  Christian  Ott, 
Sr.,  and  James  B.  Payne  were  the  owners  of 
two  lots  adjoining  each  other,  on  Liberty 
street.  In  the  city  of  Independence.  The 
■oath  lot,  having  a  frontage  of  44  feet,  was 
owned  by  Ott  The  north  of  said  lots,  hav- 
ing a  frontage  of  25  feet  was  owned  by  Jawes 
U.  Payne.  Some  time  in  the  year  of  1887  both 
Utt  and  Payne  concluded  to  erect  business 
bouses  on  their  said  lots.  They  contracted 
with  T.  B.  Smith  to  erect  said  buildings.  At 
the  trial  the  contract  with  Smith  was  lost 
and  the  only  evidence  of  Its  contents  ap- 
pears in  the  evidence  of  Mr.  Payne,  as  fol- 
lows: "We  [L  e.  Payne  and  Ott]  agreed  upon 
a  plan  by  which  a  building  could  be  erected 
on  our  two  separate  lots.  I  was  to  pay  for  the 
construction  of  that  part  of  the  building  on 
my  lot,  and  he  was  to  pay  for  that  part  of 
the  building  on  his  lot.  •  •  *  It  [the  build- 
ing] was  begun  in  June,  1887.  *  •  •  The 
contract  was  made  with  T.  B.  Smith,  who 
was  to  excavate  for  the  basements  and  side- 
walk area.    *    •    •   The  building  was  to  be 


a  brick,  and  the  sidewalk  protected  by  an 
area  wall,  and  the  buildings  two  stories  high, 
and  were  to  contain  two  rooms  on  Mr.  Ott's 
lot,  and  one  on  mine,  on  the  street  floor,  and 
were  to  be  divided  into  rooms  on  the  second 
floor;  and  a  stairway  was  to  be  built  between 
the  two  buildings,  to  be  common  to  the  hall- 
way above  Mr.  Ott  was  to  pay  in  propor- 
tion to  the  number  of  front  feet  of  his  prop- 
erty, and  I  was  to  pay  in  proportion  of  the 
front  feet  In  my  property.  •  •  •  The  ob- 
ject of  the  contract  was  to  get  as  low  a  priced 
building  as  we  could,  and  to  have  uniformity 
of  architecture.  *  •  *  we  agreed  that  one 
stairway  woiUd  be  sufficient  for  both  build- 
ings, and  that  we  would  unite  In  the  construc- 
tion of  a  stairway,  and  allow  our  tenants  to 
use  the  stairway.  At  the  time  of  the  acci- 
dent the  area  way  was  CMnpleted,  and  there 
was  an  18-inch  stone  wall  between  my  cellar 
or  area  way  and  Ott's.  There  was  no  com- 
munication between  the  basement  Inclosing 
the  area  way  of  my  building  and  Ott's. 
There  was  nothing  In  the  contract  which  gave 
Ott  the  right  to  go  upon  my  property,  and  In 
any  way  Interfere  with,  change,  or  alter  the 
work  that  was  there  being  done  for  me  by 
Mr.  Smith.  There  was  no  obligaUon  in  the 
contract  by  which  Ott  could  have  been  made 
to  pay  for  my  buUding,  or  I  for  Ott's.  There 
was  nothing  in  the  contract  reserving  any 
control  in  Payne  or  Ott  over  the  work,  or  of 
dischaising  any  hands  employed  by  Smltli. 
The  lots  were  turned  over  to  Smith,  the  con- 
tractor, for  the  purpose  of  building  the  build- 
ings according  to  the  plans  and  specifications, 
and  the  buildings  were  to  be  delivered  when 
completed."  While  this  buUding  was  under 
process  of  construcUon  the  sidewalk  in  front 
of  the  two  lots  had  been  excavated  to  its  en- 
tire width,  and  the  area  walla  had  been  built 
On  the  11th  of  September,  1887,  Ball.  In  pass- 
ing along  this  walk,  fell  into  the  north  end  of 
this  excavation,  and  received  injuries  for 
which  he  sued  the  city,  and  recovered  Judg- 
ment for  $1,750.  The  averment  of  bis  peti- 
tion was  that  the  city  wrongfully  and  neg- 
ligently allowed  and  permitted  this  excava- 
tion to  remain  open  and  uncniarded  at  night 
by  signal  lights  or  otherwise,  and  that  his  fall 
and  injuries  were  caused  by  this  negligence. 
After  the  suit  was  brought  the  city  attorney. 
In  behalf  of  the  city,  notified  Ott  of  the  pend- 
ency of  the  suit  where  the  same  was  pend- 
ing, and  the  nature  of  the  suit  that  he  might 
appear  and  defend  the  same,  but  he  made  no 
appearance  thereto.  Subsequently  BaU  be- 
came insane,  and  John  W.  Modie  was  ap- 
pointed his  guardian,  and  the  cause  then  pro- 
ceeded In  his  name.  At  the  trial  the  circuit 
court  sustained  a  demurrer  to  the  evidence, 
and  the  city  appeals. 

Flonmoy  9c  Floumoy,  for  appellant  Wash 
Adams,  Elijah  Robinson,  and  A.  M.  Ott,  for 
respondents. 

GANTT,  P.  J.  (after  stating  the  facts).  The 
learned  counsel  for  the  city,  anticipating  that 
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the  executors  would  attempt  to  Justify  the 
circuit  court  on  various  grounds,  has  dis- 
cussed flye  distinct  propositions  upon  wbicb 
tlie  court  migbt  have  sustained  the  demurrer 
to  the  evidence.  It  will  not  be  necessary  for 
this  court  to  determine  any  of  those  ques- 
tions, if  we  shall  conclude  that,  under  the 
contract  for  his  building,  Ott  did  not  employ 
Smith  to  excavate  the  area  into  which  Ball 
fell  and  was  injured.  We  agree  with  the 
counsel  for  the  city  that  the  question  is  not 
so  much  what  was  the  purpose  of  the  excava- 
tion, and  not  at  all  in  front  of  whose  building 
it  was  dug,  but  under  whose  direction  and  by 
whose  authority  had  the  contractor  made  this 
excavation  under  the  sidewalk?  And  whose 
agent  was  he  when  he  left  the  excavation 
unguarded?  If  the  contract,  fairly  construed, 
was  a  several  contract  between  Payne,  Ott, 
and  Smith,— that  is  to  say,  that  Ott,  while  co- 
operating with  Payne  to  secure  uniformity 
In  the  architecture  of  their  several  buildings, 
simply  agreed  upon  a  common  plan  as  to  the 
front  of  the  two  buildings,  and  stipulated  for 
the  use  of  a  common  stairway,  and  yet  there 
was  no  obligation  on  the  part  of  Ott  to  pay 
for  the  building  of  Payne's  house,  and  none 
whatever  on  the  part  of  Payne  to  become  lia- 
ble in  any  way  for  Ott's  house,  but  for  con- 
venience, merely,  they  figured  upon  the  whole 
cost,  and  each  was  to  pay  and  be  resiwusible 
solely  for  his  own  building,  and  in  no  man- 
ner liable  for  the  other's,— then  It  is  plain  that 
the  excavation  in  front  of  Payne's  lot  must 
be  held  to  have  been  made,  as  a  matter  of 
fact,  under  the  authority  and  by  the  command 
■ot  Payne,  and  Ott  bad  no  part  in  causing  It  to 
be  made.  This,  we  think,  is  the  proper  con- 
struction of  this  contract.  Mr.  Payne  testi- 
fies: "There  was  nothing  In  the  contract 
which  Kav»^  Ott  the  right  to  go  upon  my  prop- 
erty and  In  any  way  Interfere  with,  change, 
or  alter  the  woi^  that  was  there  being  done 
for  uie  by  Mr.  Smith.  There  was  no  obliga- 
tion in  the  contract  by  which  Ott  could  have 
been  made  to  pay  for  my  building,  or  I  for 
Ott's."  In  the  absence  of  an  express  author- 
ity, no  reasonable  man  would  presume  to  ex- 
cavate an  area  way  in  front  of  another's  build- 
ing, and  the  evidence  should  be  very  clear 
and  explicit  to  Justify  a  court  or  Jury  in 
finding  that  an  adjoining  proprietor  bad  pur- 
posely made  and  maintained  a  nuisance  in 
front  of  his  neighbor's  property.  We  do  not 
think  the  contract  between  Ott  and  Payne 
and  Smith  should  be  construed  to  Impose 
upon  Ott  and  Payne  a  Joint  liability  for 
what  Smith  separately  did  for  each.  Strip- 
ped of  the  one  circumstance  that  they  de- 
sired uniformity  In  the  architecture  of  tbeta* 
buildings,  and  conceived  the  Idea  that  they 
eould  accomplish  that  better  by  employ- 
ing tbe  same  contractor,  and  that  they  could 
each  get  his  own  wortc  cheaper  by  each  giv- 
ing the  same  builder  their  Jobs  at  the  same 
time,  there  does  not  appear  to  be  any  prin- 
ciple of  Joint  contract  in  tbe  case.  We  draw 
tbe  conclusion  from  Mr.  Payne's  evidence 
v.368.w.no.4— 40 


that  not  only  the  building,  but  each  men's 
share  of  the  excavation,  was  his  own  sepa- 
rate affair,  for  which  tbe  other  was  in  no 
sense  responsible.  Ott,  Sr.,  then,  having 
never  employed  Smith  to  make  the  excavatiou 
in  front  of  Payne's  lot,  and  having  no  (con- 
tract with  Smith,  Jointly  or  severally,  to  build 
Payne's  house.  It  follows  that  any  negiigem-e 
of  Smith  or  Payne  in  leaving  the  excavation 
unguarded  cast  no  liability  on  Ott,  and  nei- 
ther he  nor  his  executors  can  be  required  to 
respond  for  any  damages  flowing  therefrom. 
As  all  other  questions  in  the  case  hinge  upon 
this  one,  and  as  the  plaintiff  can  under  no 
circumstances  recover,  it  Is  unnecessary  to 
discuss  the  other  points  In  the  brief.  The 
Judgment  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


THOMPSON    V.    METROPOLITAN   ST. 
RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  30.  1896.) 

Street  Railways— Ik*chie8  to  Passenoebs— D«- 

fectivbCokstboctios— Pleadiho  and  Psoor 

— Action  fob  Injukies  to  Wipe. 

1.  In  an  action  against  a  street  railway  for 
injnrie*  to  plaiotiff's  wife,  it  was  alleged  that 
the  defecdaut  was  negligent  in  the  construction 
of  its  open  cars,  in  that  the  wheels  projected 
above  tne  floor  and  were  covered  by  a  sheet- 
iron"  fender,  leaving  a  space  between  the  fender 
and  the  aide  ol  (he  car;  that  plaintiff's  wife, 
in  alighting  from  the  car,  caught  iier  foot  in  this 
space,  and  was  thrown  to  the  ground.  It  ai»- 
pcared  that  snch  constniction  was  commoD,  and 
was  required  by  tbe  necessities  of  the  service; 
that  the  fender  was  in  full  view  of  passengers; 
and  that  the  construction  was  known  to  the 
plaintitTs  wife.  Hfid,  that  it  was  not  error  to 
refuse  to  charge  that  if  tbe  space  left  between 
the  fender  and  tbe  side  of  tbe  car  was  danger- 
ous to  passengers  alighting,  and  if  plaintiff's 
wife,  without  fault  on  her  part,  got  her  foot 
fast  in  such  space,  causing  her  to  fail,  she  was 
entitled  to  recover. 

2.  It  was  not  error  to  charge  that,  for  plain- 
tiff to  recover,  the  jury  must  find,  from  tbe 
greater  weight  of  evidence,  that  the  injury  was 
caused  in  the  manner  alleged  in  the  complaint; 
that  tbe  burden  was  on  plaintiff  to  prove  the 
facts  as  alleged;  and  that  he  could  not  recover 
if  tbe  accident  happened  otherwise  than  as  al- 
leged. 

3.  In  an  action  by  a  hnslmnd  for  injuries  to 
his  wife,  it  was  proper  to  charge  that,  when  a 
married  woman  is  personally  injured  by  negli- 
gence of  another,  two  causes  of  action  arise, — 
one  for  the  wife,  for  the  pain  and  suffering  and 
the  expenses  she  has  herself  paid,  and  the  oth- 
er for  the  husband,  in  bis  own  favor,  for  what 
he  has  actually  lost. 

Appeal  from  circuit  court,  Johnson  county; 
W.  W.  Wood,  Judge. 

Action  by  William  Thompson  against  tbe 
Metropolitan  Street-Railway  Company  to  re- 
cover damages  arising  from  injm-ies  to  his 
wife.  There  was  Judgment  for  defendant, 
but  on  tbe  motion  of  plaintiff  a  new  trial 
was  granted.    Defendant  appeals.    Reversed. 
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Jaa.  W.  Suddath,  Jas.  Black,  and  Pratt, 
Ferry  &  Hagerman,  for  appellant  O.  li. 
Houts  and  Hollls  &  Lithgow,  for  respondent 

6ANTT,  P.  J.  This  is  an  appeal  from  an 
order  setting  aside  a  verdict  for  defendant 
Plaintiff  sued  for  bis  damages,  as  husband, 
arising  from  injuries  to  his  wife  occasioned 
by  a  fall  she  received  in  alighting  from  an 
open  summer  car  on  defendant's  street  rail- 
way August  30,  1891.  The  Issue  is  very  sim- 
ple. The  platform  of  these  open  cars  is 
about  23  inches  above  the  level  of  the  street, 
as,  of  course,  is  necessary  to  the  operation  of 
open  street  cars,  and  to  or  from  which  people 
may  readily  ascend  or  descend  in  passing 
to  and  from  the  car.  In  order  to  make  an 
easy  passageway  along  the  side  of  each  open 
car,  there  is  what  is  known  as  a  foot  or 
running  board,  for  the  full  length  of  tlie  car, 
about  halfway  between  the  platform  and  the 
ground;  making  an  easy  step  from  the  plat- 
form to  the  footboard,  and  from  the  latter  to 
the  street  E^ach  car  has  two  pairs  of  wheels, 
and  these  wheels  protrude  through  the  floor 
of  the  car,  under  the  seats,  to  the  height  of 
two  or  three  Inches,  and  are  covered  with 
sheet  iron.  There  is  left  a  space  of  several 
inches  between  this  covering  and  the  side  of 
the  seat,  where  it  extends  down  to  the  edge 
of  the  car.  The  coverings  over  the  front 
wheels  are  under  the  front  single  seats  of  the 
grip  car.  On  the  day  in  question,  Mrs. 
Thompson,  who  had  been  in  the  habit  of  rid- 
ing on  these  cars  every  day  for  years,  and 
was  presumably  familiar  therewith,  rode  on 
the  train,  In  the  front  small  seat  of  the  grip 
car,  and  at  her  destination  the  train  stopped 
for  her  to  alight.  While  the  car  was  stand- 
ing still,  and  while  she  was  in  the  act  of 
alighting,  she  fell  to  the  ground  and  was  in- 
jured; and  for  bis  damages  arising  from  this 
injury  the  plaintiff,  as  the  husband,  sued. 

Plaintiff's  two  witnesses  testified  that  Mrs. 
Thompson  caught  her  foot  between  the  wheel 
cover  and  the  side  of  the  car,  and  this  caused 
her  fall,  whereas  defendant's  witnesses  say 
the  lady's  fall  was  occasioned  by  her  attempt 
to  step  from  the  platform  to  the  ground 
without  using  the  footl>oard.  At  the  plaln- 
tlfTs  request,  the  court  gave  instruction  2, 
which  read  as  follows:  "(2)  The  court  in- 
structs the  Jury  that  the  defendant  was  on 
or  about  the  SOtb  day  of  August,  1891,  oper- 
ating a  line  of  street  railway,  by  cable  pro- 
pelled by  steam  force,  in  Kansas  City,  Mis- 
souri, and  was  a  carrier  of  passengers  for 
hire;  that  as  such  It  was  Its  duty  to  use  In 
its  business  cars  so  constructed  as  to  be  rea- 
sonably safe  for  the  Ingress  and  egress  of  Its 
passengers.  You  are  further  instructed  that 
if  you  find  from  the  evidence  that  the  wife 
of  the  plaintiff  did  on  or  about  August  30, 
1801,  board  one  of  defendant's  cars  for  the 
purpose  of  being  transported  from  one  point 
to  another  on  defendant's  line  of  road;  and 
you  further  find  that,  when  she  arrived  at 
her  point  of  destination,  she  attempted  to 


alight  from  said  car,  and  that  her  foot 
slipped  into  a  slot  or  crevice,  and  waa  there 
held,  which  caused  her  to  fall  and  receive 
the  injury  complained  of,  without  fault  on 
her  part;  and  if  you  further  find  from  the 
evidence  that  the  said  slot  or  crevice  was 
carelessly  and  negligently  left  in  said  car  in 
its  construction,  or  that  said  defendant  negli- 
gently permitted  same  to  remain  in  said  car, 
and  that  the  same  was  unnecessary  and  dan- 
gerous to  passengers  attempting  to  alight 
therefrom,— then  you  will  iind  for  the  plain- 
tiff." The  court  refused  plalntlff'-s  Instnictlon 
4,  reading  as  follows:  "(4)  If  the  Jury  believe 
from  the  evidence  tliat  the  car  constructed 
with  the  cover  of  the  wheel,  as  by  the  model 
shown,  left  a  space  between  the  cover  and 
the  side  of  the  car,  and  that  said  space  was 
dangerous  to  passengers,  in  alighting  from 
said  car;  and  you  further  find  tiiat  the  wife 
of  plaintiff,  without  fault  on  her  part,  got 
her  foot  fast  in  said  space  between  the  cover 
and  side  of  the  car,  which  caused  her  to  fall 
and  to  receive  the  injury  complained  of,— 
then  she  is  entitled  to  recover."  And  gave 
for  the  defendant  Instructions  3  and  4,  read- 
ing as  follows:  "(3)  When  a  married  woman, 
without  fault  on  her  part,  is  personally  in- 
jured by  the  negligence  of  another,  two 
causes  of  action  arise,— one  for  the  wife, 
for  the  pain  and  suffering  and  the  expenses 
she  has  herself  paid,  and  the  other  by  the 
husband.  In  his  own  favor,  for  what  he  has 
actually  lost.  Now,  this  is  the  husband's 
suit  and  not  the  wife's;  and  a  decision  of 
this  case  on  its  merits  in  no  wise  affects,  or 
has  anything  to  do  with,  the  wife's  case. 
That  case  must  be  independently  tried,  upon 
its  own  merits,  and  this  case  must  be  tried 
upon  its  merits  alone,  on  the  testimony  intro- 
duced here;  and  none  of  the  things  men- 
tioned above,  for  which  the  wife  can  sue, 
can  be  considered  in  this  case.  (4)  Before, 
in  any  event,  or  under  any  circumstances, 
the  plaintiff  can  recover,  the  Jury  must  and, 
from  the  greater  weight  of  all  the  evidence 
introduced  before  you,  that  Mrs.  Thompson's 
foot  caught  in  between  the  wheei  box  and 
the  side  of  the  car,  and,  while  fastened  there, 
she  fell  to  the  ground,  with  her  foot  so  fas- 
tened. If  you  do  not  find  the  facts  this  way, 
plaintiff  has  no  case,  and  cannot  recover,  no 
matter  how  you  may  think  the  accident  oc- 
curred, and  no  matter  how  badly  Mrs. 
Thompson  was  hurt;  and  in  determining 
this  question  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  those  facts  by  the  greater 
weight  of  all  the  evidence  in  the  case.  You 
should  consider  all  the  evidence  introduced, 
both  by  plaintiff  and  the  defendant;  and,  un- 
less the  greater  weight  is  with  the  plaintiff 
on  ttiat  proposition,  your  verdict  should  be 
for  the  defendant  This  question  should  be 
fairly  and  Impartially  tried  and  determined 
alone  utton  the  testimony  offered  before 
you."  The  learned  circuit  court  set  aside 
the  verdict  because,  in  its  opinion,  it  had 
erred  in  giving  the  said  instructions  3  and  4 
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for  defendant,  and  in  refusing  saM  Instruc- 
tion 4  for  plaintiff. 

1.  There  was  no  error  In  the  third  Instruc- 
tion glyen  for  defendant  It  is  eminently 
proper  to  inform  a  Jury  that  the  wife  has  her 
own  action  for  injuries  like  this,  and  what 
elements  enter  into  her  case,  and  the  grounds 
of  her  husband's  action,  and  that  each  is  dis- 
tinct 

2.  Equally  unobjectionable  is  the  fourth 
instruction  for  defendant  It  is  substantial- 
ly the  same  as  the  second  given  for  plaintiff, 
and  simply  confines  plaintiff's  right  of  recov- 
ery to  the  only  ground  of  negligence  alleged 
in  his  petition.  Having  adopted  this  theory 
in  bis  petition,  and  his  witnesses  having  un- 
equivocally sustained  it  there  was  no  error 
in  the  court's  submitting  it  to  the  jury  on 
the  same  theory.  The  issue  was  one  prin- 
cipally of  veracity.  Two  witnesses  for  plain- 
tiff testified  that  they  saw  her  fall,  and  tliat 
her  foot  was  fastened  between  the  box  cov- 
ering the  wheel  and  the  side  of  the  car;  and 
four  witnesses  for  defendant,  also  eyewit- 
nesses, denied  that  her  foot  caught  but  that 
she  fell  through  her  inattention,  in  failing 
to  step  on  the  footboard.  We  cannot  see 
how  the  court  could  have  given  any  other 
instruction.  There  was  no  other  possible 
ground  for  recovery,  and  the  court  did  exact- 
ly right  to  confine  the  instructions  to  the 
case  alleged  in  the  pleadings,  and  made  by 
the  evidence. 

8.  There  was  no  error  in  refusing  to  give 
the  fourth  instruction  for  plaintiff.  There 
was  no  evidence  that  the  car  was  defective, 
or  dangerously  constructed.  On  the  con- 
trary, they  are  such  as  are  in  general  use. 
The  very  necessities  of  the  street-car  service 
require  the  floor  of  the  car  to  be  low,  and 
easily  and  safely  reached,  and  this  fact  com- 
pels the  wheels  to  come  through  the  platform. 
They  are  covered,  and  this  oval  box  is  open, 
and  obvious  to  every  passenger.  It  Is  evi- 
dent that  the  jury  did  not  believe  Mrs. 
Thompson  was  hurt  by  catching  her  foot  in 
the  space  as  alleged.  She  did  not  testify. 
The  verdict  was  plainly  for  the  right  party, 
and  the  judgment  awarding  a  new  trial  is 
reversed,  with  directions  to  enter  Judgment 
on  the  verdict  of  the  jury  for  the  defendant 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


DONHAM   v.   HOOVER. 
(Supreme  Conn  of  Missouri,  Division  No.  2. 
June  30,  1896.) 
EzKOUTio:;  Balk— Validitt. 
A  sale  on  execution  against  a  married 
woman  under  jadgmcnts  aggregating  $38,  not 
shown  to  be  for  necessaries,  will  he  set  aside 
as  against  the  purchaser,  where  the  latter,  a 
cleric  of  tht  court,  issued  the  executions  without 
the  knowledge  or  consent  of  the  plaintiffs  there- 
in, and  the  property,  which  was  occupied  by 
the  defendant  as  a  homestead,  and  was  woru 
$5,000,  was  sold  for  S6.  in  one  parcel,  though 


snsccptible  of  division,  none  of  the  parties  to 
the  judgment  having  notice  of  the  sale,  or  be- 
ing present  either  in  person  or  by  attorney. 

Appeal  from  circuit  court,  Greene  county; 
James  T.  Neville,  Judge.  * 

Ejectment  by  W.  W.  Donham  against  Lu- 
lu Hoover.  Judgment  for  defendant  and 
plaintiff  appeals.    Afflurmed. 

This  is  an  action  in  ejectment  In  the  ordinary 
statutory  form  for  a  lot  of  land  in  William  Mo- 
Adam's  addition  to  the  city  of  Springfield,  120 
feet  front  by  110  feet  deep.  Ouster  is  laid  Oc- 
tober 16,  1892.  The  answer  pleads  an  equita- 
ble defense,  wherein  It  Is  averred  the  defendant 
Is  a  married  woman;  that  plaintiff's  sole  claim 
to  said  lot  is  based  upon  two  sheriff's  deeds 
thereto  to  Mrs.  Elizabeth  C.  Donham;  that  said 
sheriff's  deeds  are  founded  upon  two  execu- 
tions Issued  by  plaintiff  while  circuit  clerk 
upon  two  transcripts  of  two  pretended  Judg- 
ments rendered  against  defendant— one  by 
C.  H.  Evans,  a  justice  of  the  peace  within 
and  for  Campbell  township,  for  $39.32,  In 
favor  of  Eversol  &  Co.,  and  the  other  by  O. 
L.  Dalrymple,  a  jusUce  of  the  peace  for  said 
township,  for  $19.55,  In  favor  of  one  Fatum; 
that  when  said  transcripts  were  filed  all 
costs  were  paid  to  the  date  of  their  filing; 
that  neither  of  said  plaintiffs  ever  ordered 
or  directed  an  execution  to  Issue  against  de- 
fendant on  either  of  said  Judgments;  that 
plaintiff  at  that  time  was  clerk  of  the  circuit 
court  of  Greene  county,  Mo.,  and  of  his  own 
volition,  and  without  authority  of  law,  and 
without  any  notice  either  to  plaintiffs  In  said 
executions  or  to  defendant,  issued  executions 
on  said  Judgments,  and  procured  sales  to  be 
made  thereof,  and,  although  said  property 
was  well  worth  $5,000,  bid  the  same  in  for 
$3,  and  took  his  deed  therefor  to  his  wife; 
that  his  wife  has  since  died,  and  he  is  claiming 
the  same  by  the  curtesy.  Defendant  avers 
that  the  said  lots  are  her  homestead;  that 
she  had  no  notice  of  said  sale,  no  opportuni- 
ty to  have  her  homestead  valued  and  set 
apart  to  her;  that  said  property  Is  suscep- 
tible of  division,  and  the  sheriff  wholly  neg- 
lected his  duty  in  falling  to  subdivide  the 
same;  that  said  pretended  claim  Is  the  re- 
sult of  a  fraudulent  scheme  of  plaintiff  to 
prevent  all  bidding  on  said  property.  There 
was  a  prayer  to  have  said  sales  and  deeds 
set  aside,  and  for  general  relief.  The  cir- 
cuit court  found  the  Issues  for  defendant 
and  plaintiff  appeals. 

C.  W.  Thrasher  and  H.  0.  loimg,  for  ap- 
pellant   Rathbun  &  Son,  for  respondent 

GANTT,  J.  (after  stating  the  facts).  A 
more  inequitable  and  unconscionable  claim 
than  plaintiff's  has  never  come  before  this 
court  The  learned  circuit  court  very  prop- 
erly put  the  seal  of  bis  condemnation  upon 
such  practices.  The  evidence  was  over- 
whelming that  the  defendant  was  a  married 
woman,  the  head  of  a  family;  that  she  was 
the  owner  of  a  tract  of  land  in  the  city  of 
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Springfield  tbat  was  worth,  at  a  low  esti- 
mate, $5,000,  which  she  was  during  all  these 
proceedings,  and  Is  now,  occupying  as  a 
homestead;  that  two  Judgments  liad  been 
obtained  against  her  while  she  was  a  mar- 
tied  woman.  No  attempt  was  made  to  prove 
that  these  judgments  were  for  necessaries 
for  her  or  her  family.  The  two  Judgments 
aggregated  $58.77.  The  plaintiffs  in  those 
Judgments  both  testified  unequivocally  that 
neither  ever  directed  an  execution  to  issue 
on  said  Judgments,  and  never  authorized  any 
attorney  to  do  so  for  them;  and  neither 
knew  nor  had  any  notice  whatever  of  the 
sale  of  said  lot  under  said  Judgments,  or  ei- 
ther of  them,  until  long  after  plaintiff  luid 
obtained  his  deed.  It  is  true,  one  Camp  tes- 
tified he  was  a  lawyer,  and  represented 
Eversol,  and  that  he  ordered  an  execution 
for  Eversol;  but  he  appears  in  a  most  unen- 
viable light  in  the  transaction.  He  thinks 
he  notified  his  client  when  the  sale  was  to 
take  place,  but  that  he  himself  bad  no  in- 
tention of  being  present  at  the  sale,  or  bid 
for  the  lot,  so  as  to  attempt  to  make  it  bring 
his  client's  Judgment  In  a  word,  he  was 
taxing  his  legal  acumen  to  its  utmost  to 
make  his  client's  debt  of  less  than  $40.  He 
ordered  the  execution  and  sale,  and  yet  nei- 
ther attended  the  sale  himself  nor  advised 
his  client  of  the  Importance  of  so  doing,  and 
permitted  the  only  visible  property  of  de- 
fendant, worth  $0,000,  to  go  for  $5.  Ever- 
sol, liaving  heard  of  the  sale,  protested,  and 
evidently  threatened  to  have  the  sale  set 
aside,  whereupon  plaintiS  promptly  paid 
Eversol's  Judgment,  and  took  an  assignment 
thereof.  The  great  preponderance  of  the 
evidence  Is  that  neither  Eversol  nor  Fatum 
knew  anything  of  the  sale  under  Fatum's 
Judgment;  that  no  execution  was  ordered  by 
the  philntiff  In  that  Judgment;  and  that  de- 
fendant was  never  notified  of  her  exemp- 
tions, and  knew  nothing  of  the  contemplated 
aale.  It  is  plain  that  plaintiff,  without  au- 
thority of  law.  Issued  the  transcript  execu- 
tion in  this  case,  and  is  now  seeking  to 
profit  by  his  own  unauthorized  action.  The 
sheriff  seems  also  to  have  had  a  very  Inade- 
•quate  conception  of  his  duty  in  the  premises. 
When  he  discovered  that  a  valuable  city  lot 
was  about  to  be  sacrificed  for  five  dollars, 
and  that  the  creditor  for  whose  benefit  os- 
tensibly the  sale  was  being  made  was  ab- 
sent and  the  defendant  also,  his  plain  duty 
was  to  have  stopped  the  sale,  and  returned 
It  not  sold  for  want  of  bidders.  It  has  often 
been  said  that  mere  Inadequacy  of  price 
alone  will  not  Justify  a  court  In  setting 
aside  a  sale,  but  the  rule  in  this  state  Is 
firmly  established  that  when  one  man  ob- 
tains the  property  of  another  of  great  value, 
(or  mere  pittance,  under  an  execution  sale, 
and  the  transaction  is  assailed,  he  must 
have  been  guilty  of  no  misconduct,  and  the 
sherlfTs  proceedings  must  have  been  free  of 
Irregnlarltlea.  In  this  case  the  sheriff  whol- 
ly failed  to  discharge  his  duty  as  to  assign- 


ing the  defendant's  homestead  and  dividing 
said  property,  and  the  plaintiff  Issued  the 
executions  without  authority,  either  of  which 
irregularities  was  sufficient  to  set  aside  the 
sale  and  deeds.  The  courts  scan  such  a  sale 
with  the  closest  scrutiny.  Beedle  v.  Mead, 
SI  Mo.  207;  Rogers  &  Baldwin  Hardware 
Co.  V.  Cleveland  Bldg.  Co.  (Mo.  Sup.)  34  8 
W.  57,  and  cases  cited.  No  question  of  in- 
nocent purchaser  arises  ni>on  the'  record. 
The  officer  who  wrongfully  and  without  au- 
thority put  the  process  in  motion  Is  before 
us  seeking  to  avail  himself  of  his  own  wrong. 
Neither  is  there  any  force  in  the  suggestion 
that  the  children  of  plaintiff  are  not  in  court. 
The  plaintiff  alone  Is  seeking  this  relief.  It 
is  perfectly  competent  for  the  court  to  pass 
upon  his  claim,  which  is  severable  from  that 
of  his  children  in  this  proceeding.  Defend- 
ant was  entitled,  upon  the  evidence,  to  an 
affirmative  decree  as  against  plaintiff,  can- 
celing said  sheriff's  deeds  and  setting  aside 
said  sale,  and  the  decree  should  yet  be  so 
amended  nunc  pro  tunc,  as  the  findings  are 
ample  to  Justify  such  a  decree.  The  Judg- 
ment is  affirmed. 

.   BUBGESS  and  SHERWOOD,  JJ.,  concar. 


Ex  parte  SMITH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  30,  1896.) 

OBDIMAHCB  —  CONSTITOTIONALITT  —  VaOKANOT  — 
ASSOOIATION — IXTBNT  — KaBEAS  CoKPUS 

— Pkactick. 

1.  Rev.  Ord.  St  Louis,  e.  25.  art  6,  |  1033, 
cl.  8,  which  ia  a  part  of  what  is  known 
as  the  "Ordinance  Uespectin^  Vagrants,"  aud  - 
which  forbids  any  one  knowingly  to  associate 
with  persona  having  the  reputation  of  being 
thieves,  burglars,  etc,  for  the  purpoee  or  with 
the  intent  to  agree  to  commit  any  oSenae,  to 
cheat  any  person  of  any  money,  property,  etc., 
is  unconstitutional,  in  that  it  invades  the  right 
of  personal  liberty. 

2.  Without  some  overt  act  done,  the  law 
will  not  attempt  to  discern  and  to  determine 
the  intent  or  purpose  which  actuates  a  person 
to  associate  with  vagrants. 

3.  The  supreme  court  will  interfere  by 
means  of  the  writ  of  bal>eaB  corpus  to  look  into 
and  investigate  the  constitutionality  of  a  stat- 
ute or  ordinance  on  which  a  judgment  which 
results  in  the  imprisonment  of  a  petitioner  is 
founded. 

Proceedings  in  habeas  corpus  by  Walter 
Smith,  confined  In  the  workhouse  of  the  city 
of  St  Lotila  imder  executions  based  on  two 
Judgments  rendered  against  petitioner  for  in- 
fractions of  certain  ordinances.  One  of  the 
sentences  held  invalid,  and  the  prisoner  or- 
dered discharged  after  the  expiration  of  the 
other. 

O.  B.  Sldener,  for  petitioner.  W.  C.  Mai^ 
shall,  for  respondent 

SHERWOOD,  J.  The  petitioner  Is  coa- 
fined  in  the  workhouse  of  the  city  of  St 
Louis,  and  In  his  petition  sets  forth  such 
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grounds  as  make  a  prima  fade  case,  and  ac- 
companies tbe  petition  with  a  copy  of  the 
original  uomplalut  and  order  of  commitment. 

It  appears,  from  the  return  made  to  our  writ 
of  liabeas  coipus  by  Nicholas  Karr,  superin- 
tendent of  the  workhouse,  tliat  he  holds  pe- 
titioner by  virtue  of  two  executions  issued 
and  delivered  to  the  marshal  of  the  city  of 
St  Louis  on  the  29th  day  of  April,  1S96,  by 
the  clerk  »f  the  First  district  police  court,— 
one  of  said  executions  being  for  the  sum  of 
$10,  with  $3  costs,  and  the  other  for  the  sum 
of  $500,  with  $3  costs,— and  copies  of  said  ex- 
■ecutlons  were  subsequently  delivered  on' the 
same  duy  by  the  mai'shal  to  the  superintend- 
ent 0/  the  worlchouse,  wlilch  said  executions 
were  based  on  two  Judgments  rendered 
flj^alnst  petitioner  for  infractions  of  certain 
ordinances  of  the  city  of  St.  Louis.  The  ex- 
ccutios  for  the  smaller  sum  need  not  be  dis- 
cussed, since  the  validity  of  the  ordinance  on 
which  it  is  grounded  stands  unquestioned; 
but  it  is  necessary  Just  here,  however,  to  say 
tluxt,  under  the  oi-dinances  of  the  city  of  St. 
Louis,  a  prisoner  committed  °to  the  work- 
house Is  allowed  to  work  out  hit*  fine  and 
costs  at  50  cents  per  day,  and  is  charged, 
meanwhile,  30  cents  per  day  for  his  board. 
Rev.  Ord.  1887,  c.  47,  U  1T60,  1772.  So  that 
petitioner's  time  under  the  smaller  execution 
wlU  liuit  65  days,  and  will  expire  on  July  3, 
1808. 

Tbe  status  of  petitioner  under  his  impris- 
onment based  on  the  larger  execution  is  now 
to  be  couKidered.  That  execution  Issued  on 
a  Judgment  o'  the  First  district  police  court, 
rendered  on  a  complaint  or  report  made  and 
preferred  by  L.  Harrigan,  chief  of  police, 
which  complaint  is  founded  on  the  eighth 
cla-jce  oV  section  1033,  art  6,  c.  25,  Rev.  Ord. 
1887,  whietr  is  tbe  same  as  the  like  clause  in 
secttoE  1062,  art.  6,  c.  26,  p.  880,  Rev.  Ord. 
1892.  This  eighth  clause  is  a  part  of  what  Is 
known  ae  the  "Ordinance  Resiwcting  Va- 
grants," and  It  forbids  any  one  "knowingly 
to  assoclat'i  with  persons  having  the  repu- 
tation of  tMiaf;  thieves,  burglars,  pickpockets, 
pigecn  droppers,  bawds,  prostitutes  or  lewd 
wcmm  or  gamblers,  [*]  or  any  other  person, 
fo;  the  purpose  or  with  the  intent  to  agree, 
conspii'c,  combine  or  confederate,  first,  to 
commit  any  offense,  or,  second,  to  cheat  or 
defraud  any  person  of  any  money  or  prop- 
erty," etc.  This  ordinance  Is  now  attacked 
on  the  ground  of  its  unconstitutionality,  in 
that  It  inrades  the  right  of  personal  liberty 
by  assuming  to  forbid  that  any  person  should 
knowingly  associate  with  those  who  have 
the  reputation  of  being  thieves,  etc.  And 
certainly  it  stands  to  reason  that,  if  the  leg- 
islature, either  state  or  municipal,  may  forbid 
one  to  associate  with  certain  classes  of  per- 
sons ef  unsavory  or  malodorous  reputations, 
by  the  same  token  It  may  dictate  who  the  as- 
sociates of  any  one  may  be.  But  if  the  leg- 
islature may  dictate  who  our  associates  may 
be,  then  what  becomes  of  the  constitutional 
protection  to  personal  liberty,  which  Black- 


stone  says  "consists  In  the  itower  of  locomo- 
tion, of  changing  situation,  or  moving  one's 
person  to  whatsoever  place  one's  inclination 
may  direct,  without  Imprisonment  or  re- 
straint, unless  by  due  course  of  law."  1  BL 
Comm.  134.  Obviously,  there  Is  no  differ- 
ence in  point  of  legal  principle  between  a, 
legislative  or  municipal  act  which  forbids 
certain  associations,  and  one  which  com- 
mands certain  associations.  We  deny  the 
power  of  any  legislative  body  in  this  country 
to  choose  for  our  citizens  whom  their  associ- 
ates shall  be.  And  as  to  that  portion  of  the 
eighth  clause  which  uses  the  words,  "for  tbe 
purpose  or  with  the  intent  to  agree,  conspire, 
combine  or  confederate,  first,  to  commit  any 
offense,"  etc.,  it  is  quite  enough  to  say  that 
human  laws  and  human  agencies  have  not 
yet  arrived  at  such  a  degree  of  perfection  as 
to  be  able,  without  some  overt  act  done,  to 
discern  and  to  determine  by  wliat  intent  or 
purpose  the  human  heart  is  actuated.  So 
tliat  did  we  concede  the  validity  of  the 
former  portion  of  the  eighth  clanse,  which 
we  do  not,  still  it  would  be  wholly  imprac- 
ticable for  himian  laws  to  punish,  or  even  to 
forbid,  improper  intentions  or  purposes;  for 
with  mere  guilty  Intention,  unconnected  With 
Qivert  act  or  outward  manifestation,  the  law- 
has  no  concern.  Howell  v.  Stewart,  54  Ma  404. 
In  Fitz's  Case,  63  Ma  582,  the  ordinance  in 
question,  then  known  as  the  ninth  clause  (sec- 
tion 1,  art  4,  c.  20,  Rev.  Ord.  1871),  was  like 
the  present  one  down  to  the  asterisk  (*)  Just 
after  the  word  "gamblers,"  but  did  not  con- 
tain the  words  "for  tbe  purjiose  or  with  the 
Intent  to  agree,"  etc.  But  in  that  case,  how- 
ever, the  ordinance  was  so  amended  by  Ju- 
dicial construction  as  to  be  held  valid,  and 
afterwards  the  common  council,  acting  upon 
that  hint  conformed  the  ordinance  to  such 
construction,  so  as  to  supply  the  words  there- 
in indicated,  to  wit,  "for  the  purpose  or  with 
the  intent  to  agree,  conspire,"  eta  But  not- 
withstanding such  emendations  and  addi- 
tions as  aforesaid,  this  court,  in  the  quite  re- 
cent case  of  City  of  St  Louis  v.  Roche,  128 
Mo.  541,  31  S.  W.  915,  held  the  eighth  clause, 
in  so  far  as  heretofore  quoted,  invalid  on  the 
distinct  ground  that  it  invaded  the  constitu- 
tional right  of  personal  liberty,  and  Fits's 
Case  was  overruled. 

It  has  been  urged  that  we  cannot,  in  ha- 
beas corpus  proceedings,  investigate  and 
question  tbe  constitutionality  of  an  act  upon 
whose  provisions  a  person  lias  been  tried  and 
convicted;  but  we  think  otherwise.  In  Ex 
parte  Siebold,  100  U.  S.  371,  it  is  well  said 
that  "an  unconstitutional  law  is  void,  and  is 
as  no  law.  A  conviction  under  it  is  not 
merely  erroneous,  but  is  illegal  and  void,  and 
cannot  be  a  legal  cause  of  imprisonment" 
Formerly  the  courts  were  disinclined  to  look 
into  the  constitutionality  of  a  statute  in 
habeas  corpus  proceedings  to  determine 
whether  a  person  was  lawfully  convicted; 
but,  since  the  decision  already  quoted  from, 
the  state  courts  have  fallen  into  the  now 
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prevalent  practice  of  entertaining  Jurisdic- 
tion of  sucli  proceedings  for  the  purpose  men- 
tioned. Cliuich,  Hal).  Corp.  (2d  Ed.)  |  83, 
and  cases  cited  iu  note  2;  Id.  SS  24oa,  325, 
340,  351,  352,  and  cases  cited.  In  Ex  parte 
Boenninghausen,  01  Mo.  301,  1  S.  W.  701,  it 
was  Indeed  ruled  tbat  the  constitutionality 
of  an  ordinance,  where  a  person  has  been 
convicted  thereunder,  will  not  be  tested  by 
habeas  corpus  proceedings;  but.  In  that  case, 
an  earlier  one  in  the  same  volume  was  over- 
loolced,  in  which,  on  hatteas  coi-pus  proceed- 
ings, a  party  attached  for  contempt  was  dis- 
charged on  the  ground  tbat  the  statute  under 
which  he  acted  was  constitutional.  Ex  parte 
Marmaduke.  91  Mo.  228,  4  S.  W.  91.  In  Ex 
parte  Swann,  90  Mo.  44,  9  S.  W.  10,  the  con- 
stitutionality of  the  local  option  law  was 
tested  after  conviction  and  Judgment  by  ha- 
beas corpus,  and  the  petitioner  remanded. 
So,  too,  in  a  much  later  case.  A  negro  had 
been  arrested  and  adjudged  a  vagrant  under 
the  provisions  of  secUons  8846,  8848,  8849, 
Rev.  St.  1889,  and  on  application  to  this 
court  he  was  discharged  on  habeas  corpus 
because  of  the  statute  belug  held  unconsti- 
tutional In  re  Thompson,  117  Mo.  83,  22  S. 
W.  863.  So  that  it  may  now  be  regarded  as 
the  established  doctrine  of  this  court  tbat  it 
will  interfere  by  means  of  the  writ  of  habeas 
corpus  to  look  Into  and  investigate  the  con- 
stitutionality of  a  statute  or  ordinance  on 
which  a  Judgment  which  results  in  the  Im- 
prisonment of  a  petitioner  is  founded.  And 
if  It  be  true,  as  must  be  true,  that  an  un- 
constitutional hiw  is  no  law,  then  Its  con- 
stitutionality is  open  to  attack  at  any  stage 
of  the  proceedings,  and  even  after  conviction 
and  Judgment,  and  this  upon  the  ground  that 
no  crime  is  shown,  and  therefore  the  trial 
court  had  no  Jurisdiction,  because  its  crim- 
inal Jurisdiction  extends  only  to  such  mat- 
ters as  the  law  declares  to  be  criminal;  and, 
if  there  Is  no  law  uiaking  such  declaration, 
or,  what  is  tantamount  thereto,  if  tbat  law 
is  unconstitutional,  then  the  court  which 
tries  a  party  for  such  an  assumed  offense 
transcends  its  Jurisdiction,  and  he  is  conse- 
quently entitled  to  his  discharge.  Just  the 
same  as  If  the  nonjurisdiction  of  such  court 
should  In  any  ether  manner  be  made  ap- 
parent. 

Under  the  sentence  Imposed  of  a  fine  of  $10 
and  $3  costs  on  petitioner,  he  will  have  to  re- 
main in  the  workhouse  for  65  days,  which 
will  expire  on  July  3,  1896.  Under  the  sen- 
tence imposed  by  the  $500  fine  and  the  $3 
costs,  petitioner  would  have  had  to  remain 
in  the  workhouse  for  2,515  days,  or  6  years 
10  months  and  25  days,— a  longer  period  than 
he  would  have  to  remain  in  the  penitentiary 
for  the  commission  of  many  felonies.  Inas- 
much, however,  as  we  hold  tbat  sentence  in- 
valid because  of  the  unconstitutionality  of 
the  ordinance  heretofore  quoted,  we  order 
that,  on  expiration  of  the  time  required  to 
satisfy  the  $10  fine  and  costs,  petitioner  be 
dlscliarged  from  the  workhouse.   All  concur. 


MBBRIAM  V.  ST.  LOUIS,  C.  O.  &  FT.  S. 

BY.  CO.  et  aL 

(Supreme  Court  of  MissoorL    June  13,  1896.) 

Appsauibls  Obdeks— KAI1.KUAU  Companies— 

HBCEivBKa — Appointment. 

1.  Under  Act  April  11,  1895,  authorizins 
appeals  from  orders  refusing  to  revoke  or 
change  an  interlocutory  order  appointing  a  re- 
ceiver, on  appeal  from  an  order  refusing  to  re- 
voke the  appointment  of  a  receiver  the  court 
is  only  restricted  in  its  review  to  the  record 
brought  up  for  review. 

2.  The  insolvency  of  a  railroad  company, 
and  the  default  iu  the  payment  of  interest  on  its 
mortgage  bonds,  do  not,  of  themselves,  author-  ' 
ize  the  appointment  of  a  receiver  for  it  without 
notice. 

3.  At  the  instance  of  a  holder  of  railroad 
bonds  secured  by  divisional  mortgage  on  one- 
fourth  of  the  mileage  of  the  road,  the  appoint- 
ment of  a  receiver  for  the  whole  road  is  unau- 
thorized against  the  objection  of  persons  hold- 
ing mortgage  liens  on  the  other  three-fourths 
of  the  road. 

4.  The  bolder  of  raibroad  bonds  secured  by 
a  divisional  mortgage  on  one-fourth  of  the  mile- 
age of  the  railroad  61ed  a  bill  for  the  atipoint- 
ment  of  a  receiver  for  the  whole  road.  iSubse- 
quently  the  order  appointing  such  a  receiver 
was  revolted,  and  the  trustee,  under  mortgages 
covering  the  entire  line,  filed  a  bill  in  another 
court,  praying  a  foreclosure  of  the  mortgage, 
and  ai^poiutment  of  a  receiver  for  the  whole 
road,  and  the  latter  court  appointed  a  receiver, 
who  took  possession  of  the  road.  Afterwards 
the  plaintiff  in  the  first  action  tiled  an  amendrd 
complaint,  claiming  that  the  mortgage  by  which 
his  bonds  were  secured  covered  the  entire  road, 
and  again  petitioned  for  a  receiver,  and  the 
trustee  under  another  mortgage,  who  had  not 
been  served,  voluntarily  entered  an  appearance, 
and  by  cross  bill  sought  the  foreclosure  of  his 
mortgage  and  the  appointment  of  a  receiver. 
Held,  that  the  appointment  by  the  first  court 
of  a  receiver  for  the  whole  road  on  the  ameud- 
ed  petition  and  cross  bill  was  improper. 

Brace,  C.  J.,  and  Sherwood  and  Robinson, 
JJ.,  dissenting. 

Iu  banc.  Appeal  from  circuit  court.  Iron 
county. 

Bill  byE.  U.  Merrlam  against  the  St.  Louis, 
Cape  Gb:ardeau  &  Ft.  Smith  Railway  Com- 
pany and  others.  From  an  order  refusing  to 
revoke  the  appointment  of  a  receiver  for  the 
defendant  railway  company  It  and  certain 
other  defendants  appeal.     Reversed. 

M.  R.  Smith,  R.  B.  Oliver,  and  A.  N.  Ed- 
wards, for  appellants.  Martin  L.  Clardy, 
for  respondent. 

GANTT,  J.  This  Is  an  appeal  from  an  or- 
der of  the  Iron  county  circuit  court,  made 
August  2,  1895,  refusing  to  revoke  and  set 
aside  an  order  made  by  said  circuit  court 
on  August  1,  1895,  appointing  Eli  Klotz  re- 
ceiver of  the  St  Louis,  Cape  Girardeau  &  Ft 
Smith  Railway  Company.  The  appeal  is 
prosecuted  under  the  act  of  the  general  as- 
sembly of  Missouri  of  April  11,  1895,  entitled 
"An  act  to  amend  an  act  to  repeal  section 
2246,  Revised  Statutes  of  18S9  and  enact  In 
lieu  thereof  a  new  section,  approved  April 
18,  1891,  relating  to  the  taking  of  appeals 
from  Interlocutory  orders."  By  this  amend- 
ment an  appeal  Is  allowed  from  an  "order 
refusing  to  revoke,  modify,  or  change  an  lu- 
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teriocutory  order  appointing  a  receiver  or  re- 
celyers."  Laws  Mo.  1805,  p.  91.  The  act  Is 
remedial,  and  must  be  liberally  construed. 
It  appears  to  have  followed  so  closely  the 
decisions  of  this  court  in  Greeley  y.  Hallway 
Co.,  123  Mo.  157,  27  S.  W.  613,  and  Merrlam  v. 
Railway  Co.,  126  Mo.  445,  29  S.  W.  152,  deny- 
ing appeals  In  similar  cases,  that  little  doubt 
can  exist  of  the  legislative  purpose.  Some 
suggestions  were  made  in  the  original  brief 
of  the  respondent  that  it  would  not  cover  the 
appeal  In  this  case,  and  that  there  might  be 
some  doubt  of  the  constitutionality  of  the 
said  act,  for  the  reason  that  the  amendment 
provided  for  the  advancement  of  such  ap- 
peals, and  for  their  summary  disposition  In 
this  court  That  this  appeal  falls  within  the 
terms  and  spirit  of  the  amendment  admits 
of  no  serious  doubt,  nor  does  the  suggestion 
of  its  unconstitutionality  appear  to  be  found- 
ed upon  any  sound  basis,  and  the  learned 
counsel,  in  bis  supplemental  brief,  abandons 
both  suggestions,  and  contents  himself  with 
the  reference  to  the  termd  of  the  amendment 
and  asserting  that  the  court  in  its  consideration 
of  the  appeal  should  confine  its  inquiry  wlth- 
<.n  narrow  limits.  In  the  absence  of  any  re- 
strlctlve^  words  It  would  be  contrary  to  the 
general  'trend  of  construction  of  remedial 
statutes  to  adopt  such  a  view.  The  plain 
purpose  and  latent  of  the  legislature  should 
always  be  effected  by  the  courts  when  not  In 
conflict  with  the  organic  law,  and  the  uni- 
versal rule  for  the  construction  of  remedial 
statutes  is  that  they  should  receive  a  liberal, 
not  a  strict,  interpretation. 

As  our  jurisdiction  is  appellate,  we  are  nec- 
essarily restricted  to  the  record  brought  up 
for  review.  With  that  limitation  only,  it  la 
not  only  our  prerogative,  but  obvious  duty, 
to  review  the  action  of  the  circuit  court,  and 
determine  from  the  law  and  the  facts  of  the 
case  whether  the  circuit  court  exercised  a 
sound  Judicial  discretion  in  refusing  to  re- 
voke the  appointment  of  the  receiver.  Un- 
questionably, the  propriety  of  the  appoint- 
ment Itself  is  involved  in  this  inquiry,  for  on 
this  record  it  is  evident  no  change  baA  oc- 
curred In  the  meantime  in  the  relation  of  the 
parties,  as  the  order  was  entered  on  one  day 
and  the  motion  to  revoke  was  filed  on  the 
next  day.  The  motion  itself  was  most  care- 
fully drawn,  and  brought  before  the  court 
substantially  the  whole  record  of  the  case 
from  its  inception,  on  March  3,  1893,  in  the 
dicnlt  court  of  Stoddard  county  down  to 
and  including  the  order  of  August  1,  1895, 
made  in  the  Iron  circuit  court,  and  all  the 
evidence  offered  has  been  duly  preserved  in 
the  record  brought  to  this  court  on  this  ap- 
peal, 80  that  every  fact  upon  which  the  cir- 
cuit court  based  its  action  is  before  us  for 
review.  On  the  3d  day  of  March,  1893.  Ed- 
win O.  Merrlam  Instituted  an  action  in  the 
circuit  court  of  Stoddard  county  against  the 
St.  Louis,  Cape  Girardeau  &  Ft  Smith  Rail- 
way Company,  Leo  Doyle,  trustee,  and  the 
Mercantile  Trust  Company  of  New   York, 


trustee,  and  Edward  Hidden,  trustee.  His 
petition  alleged  that  the  defendant  railway 
company  ran  from  the  city  of  Cape  Girard- 
eau, through  the  counties  of  Cape  Girardeau, 
Bollinger,  Stoddard,  Wayne,  and  Carter,  to 
Hunter,  in  the  last-named  county;  that  said 
company,  on  September  1,  1880,  executed  its 
deed  of  trust  to  the  defendant  Leo  Doyle  as 
trustee,  and  thereby  conveyed  to  him  all  and 
singular  the  railroad  of  said  company  as  It 
was  then  constructed  nnd  was  being  con- 
structed from  the  city  of  Cape  Girardeau  to 
Delta,  a  point  on  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  In  said 
county,  a  distance  of  about  15  miles,  to- 
gether with  rights  of  way,  depot  grounds, 
railway  engines,  and  other  property  belong- 
ing to  said  railway  company,  a  copy  of 
which  mortgage  was  made  a  part  of  said 
petition,  to  secure  the  payment  of  100  bonds 
of  $1,000  each,  and  numbered  from  1  to  100, 
inclusive,  payable  to  l)earer  on  the  1st  day 
of  September,  A.  D.  1900,  with  Interest  at 
the  rate  of  6  per  cent  per  annum,  -  payable 
semiannually,  a  copy  of  which  said  bond  is 
set  forth  in  said  mortgage.  It  Is  farther 
averred  that  the  said  railway  company  after- 
wards, on  July  18,  1881,  made  a  second  mort- 
gage, whereby  it  conveyed  to  said  Doyle  all 
and  singular  the  following  property  and 
premises,  to  wit:  "All  and  singular  its  said 
railroad  as  the  same  was  then  constructed 
or  being  constructed  from  Delta,  a  town  or 
point  on  the  Belmont  branch  of  the  St  Louis, 
Iron  Mountain  and  Southern  Railway  Com- 
pany, to  a  point  at  or  near  Lakeville,  in  Stod- 
dard county,  Missouri,  a  distance  of  ten  or 
eleven  miles,  together  with  rights  of  way, 
depot  grounds,  railway  fences,  bridges,  sta- 
tion houses,  engine  houses,  machine  shops, 
etc.,  to  secure  the  payment  of  170  bonds  of 
that  date,  of  two  series,  respectively,  series 
A  and  B;  series  A  being  from  1  to  70,  and 
for  (1,000  each,  and  series  B  from  1  to  100, 
for  $100  each;  all  payable  to  bearer  Septem- 
ber 1, 1901,  with  interest  at  6  per  cent.,  pay- 
able semiannually."  It  is  then  averred 
that  said  plaintiff,  Merrlam,  was  the  owner 
and  bolder  of  27  of  said  bonds  secured  by 
the  mortgage  of  September  1,  1880,  for  $1,000 
each,  and  48  of  said  l>onds  for  $1,000  each  of 
series  A,  secured  by  the  mortgage  of  July 
18,  1881,  and  12  of  the  bonds  of  series  B,  se- 
cured by  said  mortgage  of  July  18,  1881,  for 
$100  each,  aggregating  bonds  to  the  number  of 
87,  of  the  par  value  of  $76,200.  It  is  further 
alleged  that  in  1885  the  said  railway  company, 
under  the  name  of  Cape  Girardeau  South- 
western Railway  Company,  on  the  Ist  day  of 
December,  1885,  made  still  another  mortgage 
to  said  I.«o  Doyle,  the  same  property  con- 
veyed in  the  two  last-described  mortgages, 
to  secure  250  bonds  of  $1,000  each,  therein 
named,  series  D,  and  200  bonds  of  $100  each, 
denominated  series  E,  aggregating  $270,000. 
It  is  further  averred  that  on  the  26th  day 
of  May,  1888,  the  said  Cape  Girardeau  South- 
western Railway  Company  conveyed  to  the 


Digitized  by 


Google 


6S2 


86  SQUTHWBSTBBN  BEFORTEB. 


(Ma 


Mercantile  Trust  Company,  among  other 
property,  a  part  of  ttiat  conveyed  by  said 
two  first-described  mortgages,  and  subject 
to  the  last-named  mortgages,  to  secure  an  in- 
debtedness evidenced  by  bonds  to  the 
amount  of  $1,000,000,  of  the  denomination 
of  $1,000  each,  for  the  purpose  in  part  of 
redeeming  or  exchanging  the  bonds  there- 
tofore Issued  by  said  railway  company,  and 
for  the  purpose  of  extinguishing  the  float- 
ing debt  of  said  railway  company,  said 
mortgage  being  designated  the  "consolidated 
mortgage";  that  some  of  said  divisional 
mortgage  bonds  had  been  exchanged  for  said 
consolidated  bonds.  Still  another  mortgage, 
for  $200,000,  is  alleged  to  have  been  executed 
to  said  Leo  Doyle,  May  27,  1SS2.  Default  in 
the  payment  of  the  interest  on  Merrlam's 
bonds  on  March  1,  1892,  September  1,  1892, 
and  March  1,  1893,  Is  then  alleged,  and  that 
the  interest  upon  all  of  said  bonds  is  due  and 
unpaid,  and  the  company  greatly  indebted 
for  wages  and  current  expenses;  also  taxes 
and  Judgments.  It  is  then  charged  in  the 
bill  "that  the  property  mortgaged  is,  as  your 
orator  believes,  wholly  Inadequate  to  secure 
the  mortgaged  indebtedness  existing  there- 
agalnst,  and  that,  although  the  said  mort- 
gage«  are  a  first  lien  In  part  on  certain  sec- 
tions of  their  said  railway  and  appurte- 
nances, and  second  mortgages  on  othm, 
that  said  property  is  a  unit,  and  cannot, 
without  destroying  the  said  several  division 
and  subordinate  liens,  be  separated,  and 
operated  in  parts,  but  must.  In  order  to  pro- 
tect the  security,  and  perform  the  public 
obligations  and  functions  of  said  property, 
be  operated  as  a  whole."  The  pleader  then 
charges  that  the  trustee,  Doyle,  being  trus- 
tee In  three  other  mortgages,  is  adverse  to 
plaintiffs  interest,  and  hence  la  made  de- 
fendant 

The  following  provision  la  in  the  first  mortp 
gage:  "Nothing  herein  shall  be  construed  to 
affect  or  put  any  burden  of  liability  on  the 
right  of  way,  bridges,  property,  or  land  ac- 
quired or  to  be  acquired  on  and  akmg  the 
Lokeville  Division  of  the  road  of  the  party  of 
the  first  part,  extending  from  said  Junction  to 
Lakevllle,  in  Stoddard  county,  Missouri,  or  be- 
yond said  point,  or  any  donation  and  rights 
that  may  be  made  to  aid  in  bolldlng  said  di- 
vision of  said  railway."  And  in  the  second 
mortgage  there  is  this  provision:  "And  noth- 
ing herein  shall  be  construed  to  affect  or  put 
any  burden  or  liability  on  the  right  of  way, 
bridges,  property,  or  lands  acquired  or  to  be 
acquired  on  and  along  the  roadway  of  the 
party  of  the  first  part  lying  and  being  south- 
west of  Lakevllle,  or  any  donations  and  gifts 
that  may  be  made  to  aid  in  building  said  rail- 
way In  said  direction."  And  In  each  of  said 
mortgages  express  provision  is  made  as  fol- 
lows: "Excluding  and  excepting  any  exten- 
sion, branch,  or  branches  which  may  here- 
after be  projected  and  constructed,  hereafter 
to  be  owned  or  possessed  or  acquired,  and  all 
the  land  or  real  estate  which  said  company 


owns  or  may  acquire,  together  with  all  and 
singular  the  rights,  privileges,  and  corporate 
property  and  franchises  of  said  railway  com- 
pany." The  prayer  of  the  petition  was: 
"Wherefore  your  orator  prays  that  an  account 
be  taken  of  all  bonds  Issued  and  now  outstand- 
ing, secured  by  the  mortgages  sued  upon, 
and  of  the  amount  of  Interest  accrued  and 
due  thereon,  and  that  the  revenues  arising 
from  the  operation  of  said  road  be  seques- 
tered for  the  paymoit  of  all  Interest  hereto- 
fore accrued  or  that  may  hereafter  accrue 
upon  his  Bald  bonds  and  those  for  whom  he 
sues,  secured  by  the  mortgages  aforesaid; 
and  that  a  receiver  may  be  appointed  to  take 
possession  of  and  oi)erate  the  said  railroad  as 
a  unit,  receiving  the  revenues  therefrom  until 
the  arrearage  of  interest  on  all  said  bonds  is 
paid,  taldng  care  to  observe  and  protect  said 
property  from  dismemberment,  and  the  se- 
curity from  Impairment;  in  all  things  man- 
aging the  said  property  and  appropriating  the 
revenue  derived  from  the  operation  thereof 
under  the  direction  of  this  honorable  court; 
and  for  such  other  relief  as  to  the  court  may 
seem  meet  and  Just  In  the  premises;  and  that 
said  Doyle  and  said  Mercantile  Trust  Com- 
pany make  answer,  setting  forth  th^r  inter- 
ests and  claims  in  and  to  each  every  part  of 
said  railway  and  premises."  Upon  the  pres- 
entation of  this  petition  to  Judge  John  G. 
Wear,  the  regular  judge  of  the  Twenty-Sec- 
ond circuit,  a  provisional  order  was  made  by 
him  In  vacation,  without  notice  to  the  defend- 
ants in  the  petition,  appointing  Ell  Klotz  re- 
ceiver of  the  defendants'  entire  railway.  On 
March  13,  1893,  this  order  appointing  Klotz 
receiver  was  vacated  by  the  circuit  court  of 
Stoddard  county,  George  Honck,  special  Judge, 
presiding  at  the  time.  Afterwards,  on  July 
24,  1883,  and  in  vacation  of  the  Stoddard  cir- 
cuit court,  and  again  without  notice  to  the 
defendants  hi  said  suit.  Judge  Wear  appoint- 
ed said  Klotz  receiver  of  said  railway  com- 
pany. At  the  next  regular  term  of  the  cir- 
cuit court  of  Stoddard  county.  In  September, 
1893,  the  defendant  railway  company  filed  Its 
answer,  and  on  that  day  all  the  defendants 
except  the  Mercantile  Trust  Company,  which 
had  not  been  served,  sigrned  a  stipulation  with 
plaintiff  for  a  change  of  venue  to  Iron  county, 
and  the  venue  was  accordingly  changed,  and 
the  transcript  filed  in  the  Iron  county  circuit 
court  a  few  days  before  the  October  term, 
1893.  At  that  term  the  railway  company 
filed  its  motion  to  vacate  the  said  second  ap- 
pointment of  Klotz  as  receiver,  which  was 
at  once  overruled,  and  from  that  order  the 
railway  company  appealed  to  this  court  That 
appeal  was  dismissed  solely  for  the  reason 
that  at  that  time  there  was  no  statute  allow- 
ing an  appeal  from  an  order  of  a  nisi  prius 
court  refusing  to  revoke  and  vacate  an  order 
appointing  a  receiver.  Merriam  v.  Railway 
Co.,  126  Mo.  445,  29  S.  W.  152.  After  the 
dismissal  of  that  appeal  by  this  court,  the 
parties  again  appeared  in  the  Iron  county 
circuit  court  on  June  11,  1894,  and  defendant 
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renewed  Its  tender  to  plalnttlf  of  the  amount 
of  his  Interest  due,  with  costs,  to  that  date, 
which  was  refused.  On  the  11th  of  June, 
1804,  plaintiff  filed  an  amended  petition.  In 
this  amended  bill  plaintiff  set  out  specifically 
all  the  mortgages  executed  by  the  lallroad 
company  during  its  entire  existence,  and  the 
purpose  and  object  of  each,  and  by  arermatts 
■ought  to  extend  the  lien  of  the  two  mort- 
gages (Ml  the  two  divisions  from  Cape  Girard- 
eau to  Delta  and  from  Delta  to  LakeviUe 
to  and  over  the  entire  railroad  from  Gai)e  Oi- 
rardeau  to  Htmter,  and  to  all  the  property 
of  defendant  railway,  and  to  have  such  lien 
declared  superior  and  paramount  to  all  other 
Uena  of  the  other  mortgages  hereinbefore  enu- 
merated and  described.  In  neither  petition 
did  plaintiff  pray  for  a  foreclosure,  but  sim- 
ply for  a  receiver  to  operate  and  manage 
the  road  for  the  purposes— First,  of  paying 
the  interest  on  his  own  bonds,  and,  secondly, 
on  the  remaining  bonds.  If  there  were  any 
surplus  to  be  so  applied.  Prior  to  the  filing 
of  this  amended  petition,  the  Mercantile  Trust 
Company,  which  had  not  been  served,  while 
the  cause  was  i>endlng  in  the  Stoddard  ch> 
cult,  voluntarily  entered  its  appearance  in 
the  Iron  county  circuit  court,  and  filed  its 
cross  bill  on  May  18,  1894,  which,  after  de- 
nying the  allegations  of  the  petition,  set  forth 
the  conditions  of  its  own  consolidated  mort- 
gage, and  the  breaches  thereof  by  defendant 
tailway  company,  and  prayed  for  a  foreclo- 
sure of  the  said  mortgage  and  a  sale  of  the 
road.  The  railway  company  moved  to  strike 
out  this  cross  bill  because  it  was  not  germane 
to  the  plaintiff's  petition,  and  for  the  farther 
reason  that  as  an  original  action  it  could  not 
be  commenced  in  Iron  county  to  foreclose  a 
mortgage  on  defendant's  railroad,  no  part  of 
which  ran  through  or  touched  any  part  of 
Iron  county.  After  the  amended  petition  was 
filed  by  Merriam,  the  Mercantile  Trust  Com- 
pany withdrew  its  cross  bill,  and  reflled  It, 
and  thereupon  defendant  reflled  a  motion  to 
strike  it  out  a  second  time,  because  it  was 
not  germane  to  either  the  original  or  amend- 
ed petition,  and  because  the  court  could  not 
entertain  Jurisdiction  thereof  as  an  original 
action  In  Iron  county,  no  part  of  the  mort- 
gaged property  lying  or  being  in  said  county. 
The  motion  was  overruled.  Defendant  rail- 
way company  also  moved  to  strike  out  the 
amended  petition  because  not  properly  an 
amendment,  but  the  substitution  of  a  new 
cause  of  action,  and  an  entire  change  of  the 
theory  of  the  original  suit.  It  also  filed  a  plea 
to  the  Jurisdiction  of  the  court,  which  was 
overruled.  Eixceptions  were  duly  saved  to  all 
these  adverse  rulings.  On  the  23d  and  25th 
days  of  April,  1885,  motions  were  filed  by 
Leo  Doyle  and  Edward  EUdden  to  vacate  the 
appointment  of  Klotz  as  receiver,  made  by 
Judge  Wear,  July  24,  1893,  which  were  sus- 
tained on  May  2,  1896.  Afterwards,  on  said 
2d  day  of  May,  1896,  plabitiff  filed  a  writteo 
application  for  the  appointment  of  Klotz  as 
Kcelver,  and  introduced  evidence  of  his  flt- 


!  ness  for  the  trust  against  which  Leo  Doyle 
'  protested,  and  the  matter  was  continued  un- 
til August  1,  1895,  the  court  setting  aside  its 
order  vacating  Judge  Wear's  appointment.  On 
August  Ist,  Judge  Green  again  sustained  the 
motions  of  both  Doyle  and  Hidden  to  vacate 
Judge  Wear's  appointment  of  Klotz,  and 
thereupon  plaintiff,  Merriam,  again  made  ap- 
plication for  Klotz's  appointment,  which  the 
court  sustained.  The  defendants  then  Joined 
In  a  motion  to  revoke  this  last  appointment, 
which  was  overruled,  from  which,  as  already 
said,  this  appeal  is  taken. 

While  these  various  steps  were  progress- 
ing in  the  Stoddard  and  Iron  circuit  courts, 
Leo  Doyle,  as  trustee  in  the  various  mort- 
gages, commenced  an  action  In  the  circuit 
court  of  Cape  Girardeau  cotmty  on  Decem- 
b^  27,  1893,  retumaole  to  the  Janiury  term, 
1894,  of  said  court,  to  foreclose  said  mort- 
gages, and  for  a  receiver.  Due  notice  was 
given  to  all  parties,  and  on  January  11,  1894, 
a  provisional  appointment  of  Louis  Houck 
as  receiver  was  made  by  said  court,  and  on 
February  27,  1894.  the  said  order  was  con- 
firmed. The  receiver  Klotz  has  never  been 
in  possession  of  said  railroad,  or  any  port  of 
It,  but  the  possession  of  the  road  has  been 
constantly  in  the  possession  of  Louis  Houck 
as  receiver,  first  under  his  appointment  by 
the  Oapc  Girardeau  court  of  common  pleas, 
and  afterwards  by  virtne  of  his  appointment 
and  its  confirmation  by  the  circuit  court  of 
Ca|)e  Girardeau  county;  and  it  was  being 
operated  by  him  as  such  when  the  circuit 
court  of  Iron  county,  on  August  2,  1895, 
appointed  Eli  Klotz,  receiver.  In  Sage  v. 
RaUroad  Co..  125  U.  B.  861,  8  Sup.  Ct  887, 
the  supreme  court  of  the  United  States  an- 
nounced the  general  principle  governing 
courts  of  equity  In  the  appointment  of  re- 
ceivers for  railroads  in  these  words:  "Whether 
a  receiver  shall  be  appointed  Is  always  a 
matter  of  discretion,  to  be  exercised  spar- 
ingly and  with  great  caution  In  the  case  of 
quasi  public  corporations  operating  a  public 
highway,  and  always  with  reference  to  the 
special  circumstances  of  each  case  as  It 
arises."  And  in  the  same  case  the  same 
learned  court  also  said:  "We  do  not  mean  to 
say  that  a  single  Judgment  creditor  or  any 
number  of  such  creditors  of  a  railroad  com- 
pany are  entitled,  as  a  matter  of  right,  to 
have  Its  property  put  In  the  hands  of  a  re- 
ceiver merely  because  of  Its  failure  or  re- 
fusal to  pay  its  debts."  Thirty  years  prior 
to  the  decision  of  the  supreme  court  of  the 
United  States  in  the  last-mentioned  case  the 
supreme  court  of  Maryland,  in  Blondhelm 
V.  Moore,  11  Md.  365,  had  stated  the  gen- 
eral principles  applicable  to  such  appoint- 
ments as  follows:  "(1)  That  the  power  of 
appointment  is  a  delicate  one,  and  to  be  ex- 
ercised with  great  circumspection;  (2)  that 
it  must  appear  the  claimant  has  a  title  to 
the  property,  and  the  court  must  be  satisfied 
by  affidavit  that  a  receiver  Is  necessary  to 
preserve  the  property;    (3)   that  there  Is  no 
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•case  In  which  thp  court  appoints  a  receiver, 
because  the  measure  can  do  no  harm;  (4) 
that  tn.ud  or  Imminent  danger,  If  the  inter- 
mediate possession  should  not  be  taken  by 
the  court,  must  Dc  clearly  proved;  (5)  that 
unless  the  necessity  be  of  the  most  strin- 
gent character,  the  court  will  not  appoint 
until  the  defendant  is  first  heard  in  re- 
spouse  to  the  application."  And  in  Mtesis- 
slppl  in  Mays  y.  Rose,  1  Freem.  Ob.  718,  it 
was  further  said:  "The  plaintiff  must  show 
that  be  has  some  clear  right  to  the  prop- 
erty or  some  lien  upon  it,  or  that  the  prop- 
erty constitutes  a  special  fund  to  which  be 
lias  a  right  to  resort  for  the  satisfaction  of 
his  claim."  In  different  language  many 
other  courts  have  held  the  same  way.  While 
the  discretion  is  lodged  in  the  circuit  court 
in  the  flist  instance,  and  la  a  Judicial  dis- 
cretion, it  is  reviewable  by  the  appellate 
courts.  Blondheim  v.  Moore,  supra;  Hall- 
way Co.  v.  Soutter,  2  Wall.  523.  Keeping 
these  principles  In  view,  and  applying  these 
tests  to  the  original  petition,  filed  March  3, 
1883,  in  Stoddard  county,  let  us  first  in- 
quire what  "imminent  danger"  was  alleged 
In  the  bill  which  justified  Judge  Wear  in 
appointing  Klotz  receiver  without  notice  to 
the  defendant  It  was  made  to  appear  that 
the  property  to  be  taken  in  charge  by  the 
court  was  a  railroad,  its  depots,  warehouses, 
«tc.  It  was  principally  of  a  purely  local 
character,  incapable  of  being  spirited  out  of 
the  Jurisdiction  of  the  court;  nor  was  there 
any  allegation  that  such  a  purpose  existed. 
The  bill  nowhere  alleges  that  the  president 
or  other  cliief  officers  of  the  road  had  ab- 
sconded, or  that  their  places  of  residence 
were  unknown.  The  general  office  of  the 
road  was  at  Cape  Giiardeau.  We  fail  to  find 
in  the  bill  any  such  exceptional  circum- 
stance as  would  have  authorized  the  Judge 
of  Stoddard  circuit  court  to  have  dispensed 
with  notice.  Kerr,  in  his  work  on  Recelv* 
era,  has  collated  the  decisions  showing  that 
A  receiver  will  not  be  appointed  without 
notice,  except  when  a  pressing  necessity  ex- 
ists, and  there  is  clear  proof  of  the  exigency 
ia  the  particular  case.  Kerr,  Rec.  (2d  Ed.) 
p.  147,  note  1. 

Next,  let  us  see  what  evidence  of  fraud 
is  to  be  found  in  the  original  petition  of 
March  3,  1893.  The  bill  alleges  the  incor- 
poration of  the  company,  the  issuance  of  the 
different  series  of  Itonds,  the  execution  of 
the  various  mortgages  to  secure  the  same, 
the  appointment  of  Leo  Doyle  trustee  in 
certain  of  the  mortgages,  and  the  Mercantile 
Trust  Company  trustee  la  the  consolidated 
mortgage,  a  default  in  interest  for  18  months 
x>n  plaintiff's  bonds,  $76,200,  and  a  general 
charge  of  Insolvency.  These  constitute  the 
whole  of  the  substantive  avermenta  The 
plaintiff  merely  charges  upon  information 
«nd  belief  default  on  all  other  bonds.  Plain- 
tiff says  be  is  informed  that  the  company 
Is  largely  indebted  for  wages  and  operating 
•expenses,  ami  that  these  claims  have  bees 


assigned  to  the  officers  of  the  company  for 
the  purpose  of  asserting  li^is  therefor  prior 
to  plaintiff's  mortgagee;  that  taxes  are  due 
and  unpaid,  and  there  is  danger  of  the  road 
being  s<rfd  for  taxes,  and  that  the  road  is 
In  danger  of  being  segregated  and  dismem- 
bered; that  the  property  ts  inadequate  to 
pay  the  mortgages  and  debts.  In  a  word, 
all  of  these  allegations  simply  amount  to  a 
charge  of  Insolvency  and  default  in  the  pay- 
ment of  interest;  averments,  of  tbemsdves, 
not  sufficient,  without  more,  to  Justify  the 
appointment  of  a  receiver.  Union  Trust  Co. 
v.  St  Louis,  L  M.  &  S.  K,  Co.,  4  DilL  114,  Fed. 
Cas.  No.  14,402;  Williamson  v.  Railroad  Co., 
1  Bias.  198,  Fed.  Cas.  No.  17,753.  But  there 
existed  a  much  stronger  reason  why  Judge 
Wear  should  have  declined  to  appohit  a  re- 
ceiver for  the  whole  of  said  railway.  The 
plaintiff  held  bonds  secured  by  the  divisional 
mortgage  on  the  rood  from  Cape  Oirardeau 
to  Delta,  and  other  bonds,  secured  by  mort- 
gage on  that  portion  of  the  road  from  Delta 
to  Lakevllle.  His  holdings  only  amounted  to 
$76,200,  and  Interest  for  18  months,  all  told. 
Language  could  scarcely  have  been  more  ex- 
plicit in  excluding  from  the  lien  of  each  of 
said  divisional  mortgages  any  and  all  that 
part  ofHfae  railroad  of  defendant  from  Lakcs 
viUe  to  Hunter,  a  distance  of  about  76  miles. 
Upon  this  last-mentioned  portlMi  of  the  road 
plaintiff  bad  no  mortgage  lien,  nor  was  his 
debt  a  judgment  debt;  and  yet  he  prayed, 
and  the  judge  in  vacation  made,  the  appoint- 
ment of  the  receiver  for  the  whole  road.  It 
Is  fundamental  tliat  to  authorize  a  receiver 
the  plaintiff  must  show  that  he  has  a  right 
either  to  the  property  itself,  or  that  he  has 
some  lien  upon  It  or  that  It  constitutes  a 
special  fund  to  which  he  has  a  right  to  re- 
sort to  satisfaction  of  his  claim.  According 
to  his  own  petition,  there  were  other  credit- 
ors, both  general  and  mortgage  creditors, 
with  liens  upon  this  line  from  Lakevllle  to 
Htmter.  By  what  prindple  of  law  or  equity 
could  plaintiff  ask  and  the  Judge  give  into 
the  possession  of  a  receiver  the  whole  of 
this  railroad,  and  decree  that  all  the  profits 
of  the  whole  line  should  be  diverted  to  the 
payment  of  the  interest  on  plaintiCTs  bonds, 
which  were  secured  by  liens  only  on  26  miles, 
to  the  exclusion  of  the  other  creditors  and 
lienors.  How  far  short  does  this  fall  ot 
taking  defendant's  line  from  Lakevllle  to 
Hunter  without  due  process  of  law?  The 
proposition  appears  too  plain  for  argument 
that  under  the  allegations  of  this  first  pe- 
tition it  was  manifestly  Improper  and  erro- 
neous to  appoint  or  assume  to  appoint  a 
receiver  for  any  portion  of  said  railroad  not 
covered  by  plaintiff's  mortgage,  in  the  ab- 
sence of  any  other  lien  or  judgment  In  favor 
of  plaintiff  against  it 

It  is  evident  that  Judge  Wear  had  ac- 
quired no  Jurisdiction  over  that  portion  ovor 
the  road  lying  between  Lakevllle  and  Hunter 
other  than  was  authorized  by  the  petition, 
and  as  the  petition  set  forth  the  two  division- 
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al  mortgages  from  Cape  Girardeau  to  Delta, 
from  Delta  to  Lakeville,  and  no  other  right 
to  a  lien,  the  court  had  no  power  to  extend 
those  mortgages  beyond  their  legal  effect. 
Railroad  Co.  ▼.  Whltaker  (Tex.  Sup.)  6  S.  W. 
451;  Union  Trust  Co.  t.  St  Louis,  L  M.  & 
S.  R.  Co..  4  DHL  114,  Fed.  Cas.  No.  14,402. 
The  plaintiff  was  not  a  party  to  the  con- 
solidated mortgage.  He  had  not  ezchiuiged 
his  bonds  for  consolidated  bonds,  and  his 
averment  that  he  sued  for  himself  and  all 
others  similarly  situated  will  not  enable  him 
to  avail  himself  of  that  mortage.  He  was 
not  in  a  like  condition  with  the  consolidated 
bond  and  mortgage  creditors.  The  interven- 
tion of  that  and  other  mortgages  on  the 
whole  road,  however,  did  present  an  un- 
answerable objection  to  the  judge  of  the 
circuit  court  of  Stoddard  county  why  he 
should  not  have  appointed  a  receiver  for  the 
entire  road  at  the  instance  of  a  creditor  who 
liad  a  lien  only  on  26  miles,  and  without 
notice  either  to  the  road  or  its  other  Hen 
creditors.  Moreover,  there  ib  no  averment 
in  that  bill  that  plaintift  was  without  ad<>- 
qnate  remedy  at  law,  nor  a  statement  of 
such  facts  as  of  itself  would  show  plaintiff 
had  no  adequate  remedy  at  law.  Humphreys 
V.  Milling  Co.,  98  Mo.  542.  10  S.  W.  140;  Story 
Bq.  PL  (Redf.  Ed.)  {  418a.  And,  If  an  equi- 
table remedy  were  sought,  the  practice  had 
been  already  marked  out.  A  decree  nisi  for 
his  Interest  would  have  been  all  that  was 
necessary  when  we  consider  the  small 
amount  of  the  interest  due,  and  tlie  ample 
security  offered  by  the  mortgage. 

We  have  felt  impelled  to  examine  the  first 
petition  because  of  its  bearing  upon  subse- 
quent steps  In  the  cause.  On  the  13th  day  of 
March,  1883,  the  provisional  order  of  Judge 
Wear  appointing  Klotz  receiver  was  revoked 
by  the  circuit  court  of  Stoddard  county,  but 
on  July  24,  1893,  Judge  Wear  again  In  vaca- 
tion, and  again  without  notice  to  the  com- 
pany or  other  lien  creditors,  and  while  an 
application  for  change  of  venue  was  pend- 
ing because  of  his  alleged  prejudice  against 
defendant,  made  another  appointment  of 
Klotz  as  receiver.  The  change  of  venue  was 
duly  awarded  to  Iron  county,  and,  as  already 
stated,  upon  the  motions  of  Leo  Doyle  and 
Edward  Hidden,  Judge  Oreen,  on  August  1, 
18i>i>,  vacated  and  set  aside  the  appointment 
of  Klotz,  last  made  by  Judge  Wear,  on  July 
24,  1893.  In  the  meantime,  however,  on 
June  11,  1894,  plaintiff  bad  filed  an  amended 
bill  in  the  Iron  circuit  court,  and  the  Mei^ 
canllle  Trust  Company,  which  had  not  been 
served,  voluntarily  entered  Its  appearance 
and  filed  both  an  answer  and  a  cross  bill  pray- 
ing for  a  foreclosure  of  the  consolidated  mort- 
gage, and  In  the  meantime  Leo  Doyle,  on  De- 
cember 27,  1893,  bad  commenced  a  fore- 
closure suit  In  the  circuit  court  of  Cape  Gi- 
rardeau county,  as  trustee  in  the  several  mort- 
gages already  mentioned,  and  prayed  for  a 
receiver,  and  that  court,  upon  proof  of  no- 
tice to  all  parties  had  appointed  a  receiver. 


Louis  Houck,  and  the  appointment  was  con- 
firmed and  the  receiver  qualified  February 
27,  1884.  These,  then,  are  the  circumstances 
surrounding,  the  case  when  on  August  1, 
1895,  plaintiff  moved  the  circuit  court  of  Iron 
county  for  the  appointment  of  a  receiver,  and 
all  these  facts  were  laid  before  it  as  reasons 
why  it  should  not  make  such  an  appointment, 
and  thus  we  are  called  upon  to  review  the  dis- 
cretion of  the  Iron  circuit  court  in  making  the 
appointment  of  August  2,  1896. 

While  the  plaintiff's  rights  were  the  same 
when  he  filed  both  the  original  and  amended 
petitions,  the  theory  of  his  pleadings  was 
entirely  different  In  his  original  petition  be 
recognized  that  his  liens  were  only  divisional 
mortgages  on  26  miles  of  railroad  from  Cape 
Girardeau  to  Lakeville,  and  the  ground  of  his 
equity  was  that  while  his  lien  only  covered  a 
portion  of  the  road,  yet  the  road  was  a  unit 
and  that  to  place  a  part  of  it  in  the  hands  of 
a  receiver  and  leave  the  remaining  75  miles  In 
the  hands  of  the  company  or  other  mort- 
gagees, would  work  its  dismemberment  and 
destruction.  In  his  amended  petition,  found- 
ed upon  identically  the  same  mortgages  and 
bonds,  he  assumes  and  declares  that  the  two 
divisional  mortgages  of  September  1,  1880, 
and  of  July,  1881,  are  the  first  and  superior 
claim,  lien,  and  charge  upon  all  the  property 
of  said  railroad  from  Cape  Girardeau  to 
Hunter,  and  prayed  they  might  be  so  held 
to  be  by  the  court  Plaintiff  alleged  that  bis 
mortgages  contained  no  provisions  whereby 
the  principal  of  said  bonds  shall  become  due 
upon  default  in  the  payment  of  the  interest 
coupons  annexed  to  said  bonds  as  they  ma- 
tured. Conceding  that  the  amended  petition 
of  plaintiff  and  the  cross  bill  of  the  Mercantile 
Trust  Company  were  sutHdent,  when  consid- 
ered solely  as  pleadings,  to  authorize  the  cir- 
cuit court  of  Iron  county  to  appoint  a  re- 
ceiver. It  was  the  duty  of  the  court  to  whom 
these  applications  were  made  to  consider  the 
actual  circumstances  of  the  case.  The  Judge 
of  that  court  was  confronted  with  a  peculiar 
condition  of  affairs.  Waiving  all  question  of 
prior  jurisdiction,  it  was  undeniable  that  In 
his  own  opinion,  no  receiver  had  been  law- 
fully appointed  for  the  road  by  tbe  Stoddard 
county  circuit  court  or  the  Judge  thereof,  be- 
cause he  has  Judicially  so  declared  on  this 
record,  and  in  the  interim  from  the  beginniug 
of  this  suit  March  3,  1893,  the  actual  posses- 
sion of  this  property  had  never  been  under  the 
control  of  either  tbe  Stoddard  or  Iron  county 
circuit  courts.  It  Is  Immaterial  what  caused 
the  failure  to  acquire  the  possession,  further 
than  Judge  Green  himself  had  decided  that 
Judge  Wear's  appointment,  July  24,  1893, 
was  invalid.  Moreover,  he  was  not  called  up- 
on to  appoint  a  receiver  upon  the  same  peti- 
tion that  was  filed  before  Judge  Wear,  but  a 
new  petition  and  a  cross  bill  were  before  him, 
and  only  on  August  1, 1895,  was  he  to  deter- 
mine theb:  sufficiency.  Certainly  It  cannot  be 
maintained  that  any  appointment  he  might 
then  make  should  relate  to  a  time  previous 
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thereto.  He  was  to  determine  that  day 
whether  aU  the  circumstances  required  such 
an  appointment  at  his  bands.  The  doctrine 
of  relation  Is  a  most  necessar?  and  useful  one, 
when  properly  invoked,  but  is  ever  applied 
with  the  limitation  that  it  must  not  affect  the 
rights  of  strangers  or  third  persons.  So  that, 
while  plaintiff  Was  seeking  only  a  receiver  In 
the  Stoddard  court  without  notice  to  those  in- 
terested in  this  important  property,  and  by 
Ill-advised  action  had  obtained  an  appoint- 
ment which  the  courts  have  refused  to  sus- 
tain, Leo  Doyle,  the  trustee,  selected  to  rep- 
resent the  bondholders  In  three  distinct  mort- 
gages, together  covering  the  whole  road,  had 
begun  a  suit  for  a  foreclosure  thereof  in  the 
circuit  court  of  Cape  Girardeau  county,  and 
upon  notice  to  all  parties  that  court  had  ap- 
pointed and  confirmed  its  own  receiver,  and 
he  was  In  the  actual  pcssesslon  of  the  road, 
and  it  was  proceeding  to  adjust  the  liens 
thereon  preparatory  to  a  foreclosure  sale. 
Any  appointment  that  could  be  made  by  the 
Iron  county  court  could  only  produce  a  clash 
of  Jurisdiction,  and  be  productive  of  much 
probable  inconvenience,  delay,  and  Injury  to 
all  parties  interested;  and,  this  being  true, 
a  wise  discretion,  It  appears  to  us,  would  have 
dictated  that  the  circuit  court  of  Iron  county 
should  have  refrained  altogether  from  ap- 
pointing a  receiver,  or  If  it  made  the  appoint- 
ment at  all,  have  authorized  him  only  to  re- 
ceive from  the  original  receiver  In  the  Cape 
Girardeau  court,  from  time  to  time,  the  pro- 
portionate share  of  the  rents  and  profits  from 
the  two  divisions  by  which  his  bonds  were 
secured,  and  on  the  cross  bill  no  receiver 
sliould  have  been  granted,  as  the  Mercantile 
Trust  Company  had  never  applied  for  a  re- 
ceiver until  long  after  the  appointment  and 
confirmation  of  the  receiver  in  the  Cape 
Girardeau  court.  As  to  that  company,  it  was 
plain  that  the  Cape  Girardeau  circuit  court 
had  not  only  first  acquired  jurisdiction  over 
the  road,  but  of  that  company  as  well,  and 
its  receiver  was  in  actual  possession.  The 
Iron  circuit  court  bad  no  jurisdiction  over  the 
Mercantile  Trust  Company  until  It  voluntarily 
entered  its  appearance  therein,  and  had  no 
Jurisdiction  of  its  cross  bill  until  long  after 
the  Cape  Girardeau  court  had  not  only  the 
subject-matter,  but  the  parties,  before  it  Un. 
der  such  a  state  of  facts  it  was  manifestly  er- 
roneous to  attempt  to  Interfere  with  the  pos- 
session of  the  Cape  Girardeau  circuit  court, 
and  it  becomes  unnecessary  at  this  time  to 
pass  upon  the  sufiiciency  of  the  cross  bill,  or 
whether  it  is  germane  to  the  amended  petition. 
The  judgment  of  the  circuit  court  refusing 
to  revoke  and  set  aside  Its  order  appointing 
Ell  Klotz  receiver  of  said  railroad  Is  accord- 
ingly reversed,  and  the  cause  remanded  to 
said  court,  with  directions  to  sustain  said  mo- 
tion. 

BARCLAY,  MACFABLANE,  and  BUR- 
GESS, JJ.,  concur.  BRACE,  C.  J.,  and 
SHERWOOD  and  ROBINSON,  JJ.,  dissent. 


STATE  ex  rel.  WALKER,  Atty.  Gen.,  t.  BITS. 
(Supreme  Court  of  Missuuri.     June  30,  1896.> 

OPFIOB  and  OpPICER  —  ISCOMFATIBLB    OFriOBS  — 
UePL'TY   SQEUIPP— SCHOOl.   DiKSCTOUS. 

1.  At  common  law,  the  acceptance  by  one 
who  holds  a  public  ofiice  of  a  second  public  of- 
fice, incompatible  therewith,  operates  ipso  facto 
as  a  resignation  of  the  first 

2.  The  same  rule  obtains  where  the  holding 
of  two  offices  by  one  person  at  the  same  time  is 
forbidden  by  oonstitution  or  statute. 

3.  The  incumbent's  sabsequeut  resignation 
of  the  second  office  would  not  restore  him  to  the 
original  office  vacated  by  his  own  act 

4.  The  offices  of  deputy  sheriff  and  school 
director,  in  the  city  of  St  Louis,  are  not  incom- 
patible. 

5.  Deputy  Bheriffs  appointed  by  the  sheriff,, 
under  Rev.  St  1889,  §§  8181,  8182,  which  re- 
quire them  to  take  the  oatii  of  office  and  to  per- 
form the  duties  prescribed  by  law  to  be  per- 
formed by  the  sheriff,  are  public  officers. 

6.  A  deputy  sheriff  is  not  a  "state  officer," 
within  the  meaning  of  Const,  art.  9,  §  18,  which 
declares  that  in  cities  or  cotfnties  having  moie 
tiian  200,000  inhabitants,  "no  person  shall  at 
the  same  time  he  a  state  officer  and  an  officer 
of  any  county,  city  or  other  municipality." 

7.  Const,  art.  9,  §  18  (which  declares  that 
in  cities  or  counties  tiaving  more  than  200,000 
inhabitants,  no  person  shall  at  the  same  time 
be  a  state  officer  and  an  officer  of  any  county, 
city,  or  other  municipality,  nor  shall  at  the 
same  time  fill  two  municipal  offices,  either  in 
the  same  or  diSereut  municipalities),  does  not 
apply  to  a  deputy  sheriff  of  the  city  of  St.  Louis 
who  also  holds  the  office  of  school  director  in 
said  city. 

8.  A  depnty  sheriff  of  the  city  of  St.  Loui» 
does  not  "hold  office  under  the  city,"  within  Acts 
1845,  p.  182,  §  1,  providing  that  no  such  office 
holder  shall  be  a  member  of  the  board  of  school 
directors  of  said  dty. 

In  banc.  Quo  warranto,  on  the  relation  of 
the  attorney  gen.eral,  to  oust  Henry  Bus  from 
the  office  of  school  director  of  the  city  of  St. 
I.«ui8.     Judgment  of  ouster  denied. 

R.  F.  Walker,  Atty.  Gen.,  and  Chester  H, 
Krum,  for  r^ator.  Ford  Smith,  for  respon- 
dent 


MACPARLANB,  J.  On  the  7th  day  of 
November,  1S93,  respondent  was  elected  a 
director  of  the  public  schools  of  St  Louis, 
for  a  term  of  four  years  from  that  day.  The 
public  schools  of  St  Louis  are  managed  and 
controlled  by  a  corporation  under  the  name 
of  the  "Board  of  President  and  Directors  of 
the  St  Louis  Public  Schools."  Its  territory 
is  coterminous  with  that  of  the  city  of  St 
Louis,  and  Its  powers  are  vested  in  a  board 
of  21  directors,  elected  for  terms  of  four 
years  by  the  qualified  voters  of  the  city. 
Respondent,  at  the  time  of  his  election,  and 
at  the  time  of  the  commencement  of  this  pro- 
ceeding, possessed  all  the  qualifications  nec- 
essary to  make  him  eligible  to  take  and  hold 
the  office  of  director.  In  January,  1896,  he 
was  appointed  depnty  sherlfF  of  the  city  of 
St.  Lonis,  and  continued  to  hold  that  position 
and  perform  its  duties  until  April  10,  1895, 
when  he  resigned,  and  has  not  since  held 
the  position  or  exercised  any  of  tb«  duties 
of  such  deputy.    After  bis  appointment,  ac- 
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-ceptance,  and  qualification  as  depnty  aberlff, 
respoDdent  continued  to  act  as  such  school 
director.  This  is  a  proceeding  in  quo  war- 
ranto, commenced  April  14,  1896,  against  re- 
eiK>ndent,  tbe  purpose  of  whlcli  Is  to  oust 
him  from  the  office  of  school  director,  on  the 
jrroxmd,  as  alleged  in  tbe  information,  that, 
by  bis  acceptance  of  the  position  of  depnty 
Eheriff.  tbe  office  of  director  at  once  liecame 
vacant.  The  charter  of  the  public  school 
corporation  lias  this  provision:  "No  mem- 
ber of  tbe  board  of  aldermen,  or  board  of 
delegates,  or  any  person  holding  office  under 
the  city  of  St.  Louis,  whether  elected  or  ap- 
pointed, shall  be  a  member  of  tbe  board  of 
school  directors  of  the  city  of  St.  Louis." 
Acts  1845,  p.  182,  S  1.  Section  5  of  the  same 
act  provides  that  any  person  violating  sec- 
tion 1  shall  be  guilty  of  a  misdemeanor,  and 
ciiall,  moreover,  be  disqualified  from  holding 
a  seat  in  said  board  or  acting  as  one  of  ita 
officers.  The  state  constitntion  has  this  pro- 
vision: "In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabitants,  no 
person  sball  at  the  same  time  be  a  state 
officer  and  an  officer  of  any  county,  city  or 
other  monicipallty,  and  no  person  shall  at 
tlie  same  time  fill  two  municipal  offices,  eith- 
er in  tbe  same  or  different  municipalities." 
Section  18,  art  9. 

L  Tbe  rule  at  common  law  la  well  settled 
that  wbete  one,  while  occupying  a  public 
office,  accepts  another,  which  is  Incompatl- 
bie  witb  It,  the  first  will  ipso  facto  terminate 
witltont  jodlclal  proceeding  or  any  other  act 
of  the  incumbent  Tbe  acceptance  of  the 
second  office  operates  as  a  resignation  of  the 
first.  State  v.  Lusk,  48  Mo.  242;  Mecbem, 
Pnb.  Off.  II  420--426;  Throop,  Pub.  Off.  |§  30, 
51.  The  rule,  it  is  said,  is  founded  upon 
tbe  piainest  principles  of  putdic  policy,  and 
has  obtained  from  very  early  times.  Rex  v. 
Fatteaon,  4  Bam.  &  Adol.  9.  "The  rule  baa 
generally  been  stated  in  broad  and  qualified 
terms  that  tbe  acceptance  of  tbe  incompati- 
ble office,  by  whomsoever  tbe  appointment 
or  election  might  be  made,  absolutely  de- 
termined the  original  office,  leaving  no  shad- 
ow of  title  in  the  possessor,  whose  successor 
mas  be  at  once  elected  or  appointed,  neither 
quo  warranto  nor  a  motion  l>elng  necessary." 
1  DUL  Mun.  Corp.  |  225;  People  v.  Common 
Council  of  City  of  BroolUyn,  77  N.  Y.  003. 
Where  tbe  holding  of  two  offices  by  the  same 
person,  at  tbe  same  time,  is  forbidden  by  the 
ccttstitutifMi  or  a  statute,  tbe  effect  is  the 
same  as  in  case  of  holding  incompatible  of- 
flces  at  common  law.  In  such  case  the 
illegality  of  holding  the  two  offices  Is  de- 
clared by  positive  law,  and  incompatibility  In 
fact  is  not  esaential.  In  each  case  the  hold- 
ing of  two  officea  la  Illegal,  It  is  made  so  in 
one  case  by  the  policy  of  the  law,  and  In  the 
other  by  absolute  law.  In  either  case  the 
law  presumes  the  officer  did  not  intend  to 
commit  tbe  imlawful  act  of  holding  both 
offices,  and  a  surrender  of  tbe  first  is  Im- 
paled.    State  T.  Diaper,  45  Mo.  855;   18  Am. 


8c  Bng.  Enc.  Law,  662,  and  cases  dted; 
Mechem,  Pub.  Off.  II  42&-431;  People  v.  Com- 
mon OouncU  of  City  of  Brooklyn,  77  N.  Y. 
SX)3.  "An  exception  is  made  to  the  general 
rule  In  those  cases  in  which  an  officer  can- 
not vacate  an  office  by  his  own  act,  upon  the 
principle  that  he  wlU  not  be  permitted  to  do 
indirectly  what  he  could  not  do  directly." 
Mechem,  Pub.  Off.  I  421.  Whatever  doubt 
may  exist  in  some  Jurisdictions  as  to  the 
right  of  a  public  officer  to  resign  bis  office 
without  the  coucurrence  of  the  officer  or  body 
which  has  tbe  power  to  act  upon  It,  all  doubt 
is  removed  in  this  state  by  a  constitutional 
recognition  of  tbe  right.  That  instrument 
(section  5,  art.  14)  declares:  "In  the  al>- 
sence  of  any  contrary  provision,  all  officers 
now  or  hereafter  elected  or  appointed,  sub- 
ject to  the  right  of  resignation,  shall  hold 
office  during  their  official  terms,  and  until 
their  successors  shall  be  duly  elected  and 
qualified."  From  what  has  been  said,  it  fol- 
lows that  if  the  position  of  school  director 
and  deputy  sheriff  are  Incompatible  public 
offices,  or  if  the  constitution  or  statute  problb- 
its  both  positions  to  be  held  by  the  same 
person  at  the  same  time,  then  an  acceptance 
of  the  office  of  deputy  sberifl  operated  as  a 
resignation  of  the  office  of  school  director. 
The  subsequent  resignation  of  the  former 
office  by  respond^it  would  not  restore  him  to 
tbe  latter.  If  the  office  of  director  became 
vacant,  respondent  "could  not  put  taimself 
back  into  it  by  his  own  act."  State  v.  Gofl, 
15  R.  I.  .508,  509,  9  Atl.  226. 

2.  A  public  office  is  defined  to  be  "the 
right,  authority,  and  duty,  created  and  con- 
ferred by  law,  by  which,  for  a  given  period, 
either  fixed  by  law  or  enduring  at  tbe  pleas- 
sore  of  tbe  creating  power,  an  Individual  Is 
invested  with  some  portion  of  the  sovereign 
functions  of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public."  Mech- 
em, Pub.  Off.  1.  Tbe  individual  who  Is  in- 
vested with  tbe  authority,  and  is  required  to 
perform  tbe  duties,  is  a  public  officer.  The 
courts  have  undertaken  to  give  definitions 
in  many  cases;  and  while  these  have  been 
controlled  more  or  less  by  laws  of  the  par- 
ticular jurisdictions,  and  the  powers  con- 
ferred and  duties  enjoined  thereunder,  still 
all  agree  substantially  that  if  an  officer  re- 
ceives his  authority  from  the  law,  and  dis- 
charges some  of  the  functions  of  govern- 
ment, he  will  be  a  public  officer.  State  v. 
Valle,  41  Mo.  30;  People  v.  Langdon,  40 
Mich.  673;  Rowland  v.  Mayor,  etc.,  83  N. 
Y.  376;  State  v.  May,  100  Mo.  488,  17  S.  W. 
060.  Deputy  sheriffs  are  appointed  by  the 
sheriff,  subject  to  tbe  approval  of  the  judge 
of  tbe  circuit  courts.  They  are  required  to 
take  tlie  oatb  of  office,  which  is  to  be  in- 
dorsed upon  the  appointment,  and  filed  in 
the  office  of  tbe  clerk  of  the  circuit  court. 
After  appointment  and  qualification,  they 
"shall  possess  all  the  powers  and  may  per- 
form any  of  the  duties  prescribed  by  law  to 
be  performed  by  tbe  sheriff."    Rev.  St.  JSa8, 
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H  8181,  8182.  The  right,  authority,  and  duty 
are  thus  created  by  statute.  He  is  invested 
with  some  portions  of  the  sovereign  func- 
tions of  the  government,  to  be  exercised  for 
the  benefit  of  the  public,  and  is,  consequent- 
It>  a  "public  officer,"  within  any  definition 
given  by  the  courts  or  text  writers.  It  can 
make  no  difference  that  the  appointment  Is 
made  by  the  sheriff,  or  that  it  is  in  the  na- 
ture of  an  employment,  or  tliat  the  compen- 
sation may  be  fixed  by  contract.  The  power 
of  appointment  comes  from  the  state;  the 
authority  is  derived  from  the  law;  and  the 
duties  are  exercised  for  the  benefit  of  the 
public.  Chief  Justice  Marshall  defines  a  pub- 
lic office  to  be  "a  public  charge  or  employ- 
ment" U.  S.  V.  Maurice,  2  Brock,  96,  Fed. 
Cas.  No.  15,747.  Whether  a  public  employ- 
ment constitutes  the  employ^  a  public  offi- 
cer depends  upon  the  source  of  the  powers 
and  the  character  of  the  duties.  The  con- 
stitution (article  14,  {  6)  requires  "all  of- 
ficers, both  civil  and  military,  under  au- 
thority of  this  state,"  before  entering  on  the 
duties  of  their  office,  to  take  and  subscribe 
a  prescribed  oatli.  The  statute  requires  a 
deputy  sheriff  to  take  "the  oath  of  office," 
and  Ills  powers  and  duties  are  made  equal  to 
those  of  the  sherifC  himself.  The  deputy 
sheriff  Is  certainly  a  "public  officer,"  under 
the  laws  of  this  state,  and  bis  power  and 
authority  are  co-extensive  with  that  of  sher- 
iff. State  V.  Dierberger,  90  Mo.  369,  2  a  W. 
286. 

3.  Tbb  question  Involving  the  greatest  dif- 
ficulty la  whether  a  deputy  sheriff  is  a  "state 
officer,"  within  the  meaning  of  section  18  of 
article  9  of  the  constitution,  which  declares: 
"In  cities  or  counties  having  more  than  two 
hundred  thousand  inhabitants,  no  person 
shall  at  the  same  time  be  a  state  officer  and 
an  officer  of  any  county,  city  or  other  muni- 
cipality, and  no  person  shall  at  the  same 
time  fill  two  municipal  offices,  either  in  the 
same  or  different  municipalities;  but  this 
section  shall  not  apply  to  notaries  public. 
Justices  of  the  peace  or  officers  of  the  mili- 
tia." In  a  popular  sense,  a  state  officer  is 
one  whose  Jurisdiction  is  co-extensive  with 
the  state.  In  a  more  enlarged  legal  sense, 
a  state  officer  is  one  who  receives  bis  au- 
thority under  the  laws  of  the  state,  and  per- 
forms some  of  the  governmental  functions 
of  the  state.  The  constitution  in  defining 
the  rights,  duties,  powers,  and  obligations  of 
officers  of  the  state,  and  In  defining  the  Juris- 
diction of  the  courts  in  cases  involving  these 
rights  and  duties,  adopts  two  forms  of  ex- 
pression. Some  provisions  are  made  appli- 
cable to  "state  officers,"  and  some  to  "of- 
ficers under  the  state,"  or  "under  the  au- 
thority of  the  state."  The  former  expres- 
sion has  been  held  to  apply  to  officers  In  a 
popular  sense,  while  the  latter  has  been 
held  to  apply  to  state  officers  in  a  legal  sense. 
Thus,  the  constitution  gives  the  supreme 
court  appellate  Jurisdiction  in  cases  where 
any   "state  officer"  is  a  party.    Section  12, 


art  6,  and  amendment  adopted  in  1883< 
This  court  held  tliat  the  expreaaion  "stau 
officers,"  as  there  used,  applied  only  to  met 
officers  as  had  Jurisdiction  throoghont  tiM 
state,  and  did  not  apply  to  an  officer  whose 
Jurisdiction  was  confined  to  a  county,  as  a 
sheriff  or  clerk  of  a  circuit  court  State  t. 
Dillon,  90  Mo.  229,  2  S.  W.  417;  Slate  v, 
Spencer,  91  Ma  206,  3  S.  W.  410.  The  same 
section  provides  that  the  supreme  court  shall 
have  appellate  Jurisdiction  in  cases  involT- 
ing  "the  title  to  any  office  under  the  state." 
It  was  held  that  under  the  form  of  expres- 
sion here  used,  the  office  of  circuit  clerk 
waa  Included.  State  v.  Rombauer,  101  Mo. 
502,  14  S.  W.  720.  Here  we  have  two  p\- 
pressions  in  the  some  section,  and  thej' 
must  have  been  Intended  to  have  differeuc 
meanings,  and  this  court  gave  effect  to  tbe 
obvious  Intention.  Section  6,  art  14.  piu- 
vides  that  all  officers  "under  authority  of 
this  state"  shall  take  a  prescribed  oath  of 
office;  and  this  court  held  that  a  deputr 
constable  was  such  an  officer.  State  v.  Dier- 
berger, 90  Mo.  374.  2  S.  W.  28&  Section  12, 
art  4,  of  the  constitution,  provides:  ">'« 
senator  or  representative  shall,  during  tht 
term  for  which  be  shall  have  been  elected 
be  appointed  to  any  office  under  this  state. 
or  any  municipality  thereof;  and  no  mem- 
ber of  congress  or  person  holding  any  lucra- 
tive office  imder  the  United  States,  or  tbis 
state,  or  any  municipality  thereof  (militia 
officers,  Justices  of  the  peace  and  notaries 
public  excepted),  shall  be  eligible  to  either 
house  of  the  general  assembly,  or  remain  a 
member  thereof,  after  having  accepted  an; 
such  office  or  seat  in  either  house  of  coi>- 
gress."  Under  this  section,  all  officers  (ex- 
cept those  under  the  United  States)  are  di- 
vided into  two  classes,  viz.  "officers  under 
the  state,"  and  officers  "under  a  municipali- 
ty thereof."  Tbe  language  "officers  unda 
the  state"  would  Include  Justices  of  tlie 
peace,  or  they  would  not  have  been  except- 
ed. Officers  of  a  county,  though  not  named. 
would  be  included  under  the  expression  "of- 
ficers under  the  state."  We  come  now  to 
the  section  in  question.  It  expressly  divides 
the  officers  into  three  classes, — "state  of- 
ficers," "officers  of  any  county,"  and  "of- 
ficers of  a  municipality."  This  section  was 
quoted  by  Judge  Sherwood  as  making  plain 
the  intention  of  the  convention  In  the  d:v 
of  the  expression  "state  officers,"  hi  secUon 
12,  art  6,  and  as  convincing  that  a  sheriff 
was  not  a  state  officer,  within  its  meaning. 
Tbe  learned  Judge  says:  "If  there  Is  any  re- 
liability In  plain  words,  this  language  mtist 
set  the  point  discussed  at  rest  and  make 
assurance  doubly  sure."  State  v.  Spencer, 
supra.  When  we  find  the  constltntion  usin; 
in  different  connections  the  same  words  to 
designate  certain  officers,  we  ought  to  In- 
fer that  they  were  used  on  every  occasion  In 
the  same  sense.  If  the  expression  "state  of- 
ficers," as  used  in  this  section,  was  Intend- 
ed to  mean  the  same  as  "officers  nndw  the 
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state,"  aa  used  in  other  sections,  then  it 
would  Include  all  officers  (except  municipal), 
from  constable  up  to  governor.  What  of- 
ficers would,  then,  be  included  in  the  class 
"officer  of  any  county."  Can  we  say  that 
the  language  is  tautological,  and  should  be 
rejected,  in  order  to  construe  the  section  as 
we  think  it  should  have  been  written?  As 
written,  it  has  a  clear  meaniug,  and  effect 
should  be  given  to  the  words  used.  Consti- 
tutions are  supposed  to  be  carefully  prepar- 
ed, and  effect  should  be  given  to  every  word, 
if  possible.  But  county  officers,  as  distin- 
gruished  from  state  officers,  are  distinctly 
recognized  by  the  constitution.  I  quote  from 
State  V.  Dillon,  supra:  "Section  10,  art  9, 
]>rovides  that  'there  shall  be  elected  by  the 
voters  of  each  county  •  •  •  a  sheriff  and 
coroner.'  Section  12  of  the  same  article  de- 
clares that  the  'general  assembly  shall 
•  •  •  provide  for  and  regulate  the  fees  of 
all  county  officers.'  Section  14  of  the  same 
article  is  as  follows:  'Except  as  otherwise 
directed  by  this  constitution,  the  general  as- 
sembly shall  provide  for  the  election  or  ap- 
pointment of  such  other  county,  township 
and  municipal  officers  as  public  convenience 
may  require.'  So  that  it  appears  from  the 
section  quoted  that  it  in  effect  designates  a 
sheriff  as  a  county  o&cet.  After  providing 
that  a  sheriff  and  coroner  shall  be  elected  in 
each  county,  it  then  provides  that  the  legis- 
lature shall,  by  general  law,  provide  for  the 
election  of  such  other  county,  township,  and 
municipal  officers,  as  public  convenience 
may  require."  The  section  in  question 
would  not  have  been  much  more  explicit  if 
It  had  said:  "No  person  shall  at  the  same 
time  be  a  state  officer  and  a  sheriff  or  depu- 
ty sheriff  of  a  county."  It  must  be  admitted 
that  this  section,  standing  alone,  or  taken  in 
connection  with  the  rest  of  the  constitution, 
read  it  as  you  may,  does  not  express  a  very 
intelligent  or  practical  purpose;  but  its 
meaning  is  plain  enough,  In  the  light  of  for- 
mer decisions,  and  it  is  not  our  business  to 
make  it  over  in  order  to  conform  it  to  otir 
views  of  practicability.  But  we  know  that 
the  section  was  intended  to  apply  alone  to 
the  county  and  city  of  St.  Liouis,  and  was 
Intended  to  apply  to  a  contemplated  separ- 
ation, the  scheme  of  which  bad  not  then 
fully  developed.  It  was  therefore  a  jump  in 
the  dark,  which  could  not  be  certain.  It 
was  probably  prepared  by  those  interested 
in  the  separation  and  in  the  independence 
of  the  city  of  St.  Louis.  That  it  was  intend- 
ed by  the  scheme  of  separation  that  wtiat 
are  commonly  denominated  "county  officers" 
should  become  officers  under  the  city  is  clear 
from  the  reading  of  section  1  of  article  4  of 
the  scheme  and  charter.  It  provides  for  the 
election  of  city  officers,  among  which  is  nam- 
ed that  of  sheriff.  If  the  sheriff  was  a  mu- 
nicipal officer,  as  was  contemplated  he  would 
be,  then  the  section  would  be  clearer  and 
more  practical.  A  deputy  sheriff  Js  not,  in 
our  opinion,  a  "state  officer,"  within  the  in- 


tent and  meaning  of  said  section  of  the  con- 
stitution. In  this  section  the  officers  are 
clearly  classified  by  territorial  jurisdiction, 
and  a  sheriff  falls  under  the  class  of  county 
officers. 

4.  WhUe  the  Uty  of  St  Louis  is  strictly  a 
municipal  corporation,  its  territory  is  also  a 
subdivision  of  the  state.  In  which  officers  are 
elected  to  perform  the  functions  of  the  state 
government  as  distinguished  from  those  per- 
taining to  mvnicipal  government  Those 
officers  are  in  no  sense  municipal  officers. 
Their  designation  as  officers  of  the  city  of 
St  Louis  refers  to  their  territorial  Jurisdic- 
tion, rather  than  to  the  governmental  duties 
they  perform.  They  are  officers  under  the 
laws  of  the  state,  and  perform  their  duties 
within  the  city  Umits.  The  sheriff  of  the 
city  of  St  Louis  is  an  officer  of  the  city  in 
the  same  sense  ttiat  a  sheriff  of  a  county  is 
an  officer  of  the  county.  He  is  no  more  a 
municipal  officer  than  a  sheriff  of  a  county 
is  an  officer  of  a  municipal  corporation,  the 
territory  of  which  is  included  in  his  Jurisdic- 
tion. These  propositions  are  settled  by  the 
decisions  of  this  court  State  t.  Dillon,  87 
Mo.  490,  491;  State  v.  McKee,  69  Mo.  604; 
State  V.  Rombauer,  101  Mo.  602,  14  S.  W. 
720;  and,  also.  State  v.  Mason,  4  Mo.  Appt 
3S0;  State  v.  Finn,  8  Mo.  App.  341.  It  follows 
from  what  has  been  said  tliat  the  right  to 
hold  at  the  same  time  the  office  of  deputy 
sheriff  and  school  director  is  not  forbidden 
by  either  section  1  of  the  Acts  of  1845  or  by 
section  18,  art  9,  of  the  constitution. 

5.  The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff  and 
those  of  school  director  are  so  Inconsistent 
and  incompatible  as  to  render  It  improper 
that  respondent  should  hold  both  at  the  same 
time.  At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might  hold  wa» 
that  tliey  should  be  compatible  and  consist- 
ent. The  incompatibility  does  not  consist  in 
a  physical  inability  of  one  person  to  dis- 
charge the  duties  of  the  two  offices,  but  there 
must  tie  some  inconsistency  in  tlie  functions 
of  the  two, — some  conflict  in  the  duties  re- 
quired of  the  officers,  as  where  one  has  some 
supervision  of  the  others,  is  required  to  deal 
with,  control,  or  assist  him.  It  was  said  by 
Judge  Folger  (People  v.  Green,  58  N.  Y.  295): 
"Where  one  office  Is  not  subordinate  to  the 
other,  nor  the  relations  of  the  one  to  the  oth- 
er such  as  are  inconsistent  and  repugnant, 
there  is  not  that  'incompatibility'  from  which 
the  law  declares  that  the  acceptance  of  the 
one  is  the  vacation  of  the  other.  The  force 
of  tlie  word  in  Its  application  to  this  matter 
is  that  from  the  nature  and  relations  to  each 
other  of  the  two  places,  they  ought  not  to  be 
held  by  the  same  person,  from  the  con- 
trariety and  antagonism  which  would  result 
in  the  attempt  by  one  person  to  faithfully 
and  Impartially  discharge  the  duties  of  one 
towards  the  Incumtient  of  the  other.  Thus,  a 
man  may  not  be  landlord  and  tenant  of  the  same 
premises.    Hemay  be  landlord  of  one  farm,  and 
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tenant  of  another,  thongb  he  may  not  at  the 
Bame  hour  be  able  to  do  the  duty  of  each  rela- 
tion. The  offices  must  subordinate,  one  the  oth- 
er, and  they  must  per  se  have  the  rl^ht  to  Inter- 
fere, one  with  the  other,  before  they  are  Incom- 
patible at  common  law."  Sheriffs  are  given 
power,  and  it  is  made  their  duty,  to  preserve 
the  peace,  arrest  and  commit  to  Jail  all  felons 
and  traitors,  execute  all  process,  and  attend 
upon  courts  of  record.  The  board  of  direc- 
tors of  the  St  Louis  public  school  has  charge, 
control,  and  management  of  the  public 
schools,  and  of  all  the  property  appropriated 
to  the  use  of  the  public  schools  within  said 
city.  We  are  unable  to  discover  the  least 
Incompatibility  or  Inconsistency  in  the  public 
functions  of  these  two  ofQces,  or  where  they 
could  by  possibility  come  in  conflict  or  an- 
tagonism, unless  the  deputy  sheriff  should  be 
required  to  serve  process  upon  a  director  as 
auch.  We  do  not  think  such  a  remote  con- 
tingency sufflcient  to  create  an  incompatibil- 
ity. The  functions  of  the  two  offices  should 
be  inherently  inconsistent  and  repugnant. 
State  V.  Ooff,  15  R.  I.  507,  9  Atl.  228.  It  has 
been  held  in  this  state  that  the  office  of  clerk 
of  the  circuit  court  was  not  incompatible 
with  that  of  clerk  of  the  county  court.  State 
V.  Lusk,  48  Ma  242.  The  possibility  of  a 
conflict  in  the  duties  of  these  two  offices 
seems  to  me  to  be  greater  than  In  those  of 
deputy  sheriff  and  school  director.  These 
two  offices,  then,  being  neither  repugnant  to 
the  constltuUonal  or  statutory  prohibitions,  nor 
incompatible,  they  may  properly  be  held  by 
one  person.  Judgment  of  ouster  is  denied. 
All  the  judges  concur. 


FREKMAN  v.  MOFFITT  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  30, 1896.) 

Appeal — Review — Innocent  Pobcbasbr  op  Lakd. 

1.  The  findings  of  facts  in  ejectment  have 
the  effect  of  a  special  verdict,  and,  if  sustained 
by  Bi)bRtantial  evidence,  will  not  be  disturbed 
on  appeal. 

2.  F.,  the  purchaser  of  land,  was  furnished 
an  abstract  of  title,  which  his  attorney  corrett- 
Iv  advised  him  showed  a  Kood  title  in  the  ven- 
dor, who  held  under  foreclosure  of  a  trust  deed 
to  a  mortgage  company.  The  fact  that  the  rec- 
ord showi^  a  good  title  resulted  from  the  neg- 
ligence of  such  company,  which  also  held  a  prior 
trust  deed.  Before  P.  bought  the  land,  he  went 
with  the  vendor  to  sec  it;  and  the  latter  and 
the  mortgage  company's  tenant,  who  was  in 
possession,  Ted  F.  to  believe  that  such  tenant 
was  the  vendor's  tenant,  and  that  he  desired  to 
lease  from  F.  for  another  year  if  he  bought, 
without  intimating  that  the  tenant  held  under 
such  company.  Held,  that  F.  was  an  innocent 
purchaser. 

Appeal  from  circuit  court,  Polk  county; 
Argus  Cox,  Jndge. 

Ejectment  by  L.  E.  Freeman  against  Theo- 
dore Moffitt  and  Charles  B.  Wilkinson.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Afflnned. 

O.  W.  Hamlin,  for  appellants.  Upton  ft 
Skinker,  for  respondent. 


GA.NTT,  P.  J.  This  is  an  action  of  eject- 
ment for  a  farm  in  Polk  county.  This  is  the 
second  appeal.  The  first  is  reported  In  Free- 
man V.  Moffitt.  119  Mo.  280,  23  &  W.  87. 
The  plaintiff  recovered  Judgment  again  on 
the  last  trial,  and  defendants  appealed. 

The  cause  presents  some  features  of  the 
case  quite  differently  from  the  case  as  made 
before.  The  petition  is  in  statutory  form, 
and  the  answers  general  denials.  Reuben 
Lonsford  is  the  common  source  of  title.  On 
September  1,  1886,  Lunsford  executed  to  the 
Equitable  Mortgage  Company  his  note  for 
(1,200,  due  five  years  after  date,  with  inter- 
est coupons,  one  of  which  fell  due  each  six 
months  throughout  the  term  of  five  years. 
To  secure  this  note  and  interest,  Lunsford 
and  wife  executed  their  deed  of  trust,  where- 
by they  conveyed  to  Henry  J.  Page,  as  trus- 
tee, the  lands  in  controrersy.  This  deed  of 
trust  was  duly  recorded  in  Book  No.  16,  at 
page  119,  and  contained  the  following  re- 
citals, among  others:  "Whereas,  the  said 
party  of  the  first  part  is  Justly  indebted  unto 
the  said  party  of  the  third  part  in  the  sum 
of  twelve  hundred  dollars,  according  to  the 
tenor  and  effect  of  one  certain  promissory 
note  of  even  date  herewith,  duly  executed 
by  the  said  party  of  the  first  part,  and  pay- 
able on  the  first  day  of  September,  1891,  to 
the  order  of  the  £<qiiitable  Mortgage  Co., 
at  its  office  in  Kansas  City,  Mo.,  with  inter- 
est thereon  from  the  date  thereof  at  the  rate 
of  seven  per  cent  per  annum,  payable  semi- 
annually on  the  first  days  of  March  and  Sep- 
tember in  each  year  according  to  the  coupons 
or  interest  notes  thereto  attached."  "But  if 
default  be  made  In  the  payment  of  said  note, 
or  any  part  thereof,  or  any  of  the  Interest 
thereon  when  due,  •  •  •  then  the  whole 
amount  of  said  note,  with  interest  thereon, 
shall,  at  the  option  of  the  holder  of  said  note, 
become  immediately  due  and  payable,  with- 
out notice  to  said  first  party,  and  this  deed 
shall  remain  in  force,  and  the  said  party  of 
the  second  part  or,  in  case  of  his  death,  Id- 
abiilty,  or  refusal  to  act  then  the  (then)  sher- 
iff of  said  county  of  Polk  (who  shall  there- 
upon become  his  successor  to  the  title  to 
said  property),  •  •  •  may,  at  the  request 
of  the  holder  of  said  note,  proceed  to  sell," 
etc.  In  April,  1889,  the  Equitable  Mortgage 
Company  prepared  and  sent  to  Samuel  Had- 
lock,  sheriff  of  Polk  county,  three  documents, 
of  the  tenor  following:  First  A  written  re- 
fusal of  Page  to  act  as  trustee,  and  a  request 
by  the  mortgage  company,  as  holder  of  the 
note,  for  the  sheriff  to  act  as  trustee.  The 
substance  of  this  document  is  as  follows: 
"Whereas,  Reuben  Lunsford  and  — — ,  his 
wife,  by  their  deed  of  trust,  dated  the  first 
day  of  Septeml>er,  1886,  and  recorded  in  the 
recorder's  office  in  and  for  Polk  county.  Mo., 
in  Book  10,'  at  page  119,  conveyed  to  Henry 
J.  Page,  trustee,  the  property  In  said  deed 
described,  in  trust  to  secure  to  the  Equitable 
Mortgage  Co.,  of  Kansas  City,  Mo.,  the  pay- 
ment of  a  certain  note  therein  de8eril>ed;  the 
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aald  property  being  [the  land  Id  controveray]. 
And  whereas,  said  note  has  become  due, 
and  said  Heniy  J.  Page,  trustee,  has  refused 
to  act  as  such  trustee,  and  does,  by  Joining 
In  the  execution  of  tills  Instrument,  hereby 
refuse  to  act  as  such  trustee,  and  assents  to 
the  appointment  herein  made:  Now,  there- 
fore, the  said  Equitable  Mortgage  Co.  does 
hereby  appoint  Samuel  Hadlock  to  act  as 
trustee  Instead  of  the  said  Henry  J.  Page." 
Also  the  following  notice  of  sale:  "Whereas, 
Reuben  Lunsford  and  Betsy  B.  Lnnsford,  his 
wife,  by  their  certain  deed  of  trust  dated 
September,  1886,  and  recorded  in  the  record- 
er's office  of  the  recorder  of  deeds  of  Polk 
county,  Missouri,  in  Book  16,  at  page  119, 
conveyed  to  Henry  J.  Page,  trustee,  the  fol- 
lowing described  real  estate,  situated  and  ly- 
ing in  Polk  county  [here  follows  a  descrip- 
tion of  the  land  in  suit].  In  trust  to  secure 
the  payment  of  one  certain  promissory  note 
therein  described,  together  with  the  Interest 
thereon  as  provided  in  said  note  and  deed  of 
trust;  and  whereas,  said  Reuben  Lunsford 
%aA  Betsy  B.  Lunsford  have  made  default  in 
the  payment  of  the  fourth  and  fifth  install- 
ments provided  for  In  said  note;  and  where- 
as, by  reason  of  said  default  under  the  terms 
and  provisions  of  said  note  and  deed  of  trust 
the  principal  sum  of  said  note  has  become 
due  and  payable;  and  whereas,  it  Is  provid- 
ed in  said  deed  of  trust  that  if  the  said 
Henry  J.  Page,  trustee,  shall  refuse  to  act, 
the  legal  bolder  of  said  note  may  appoint 
and  substitute  any  other  person  as  trustee 
to  act  instead  of  the  Henry  J.  Page,  who 
sliaU  thereupon  become  his  successor  to  the 
title  of  said  property,  and  the  same  become 
vested  la  him  la  trust  for  the  purposes  and 
objects  of  said  deed  of  trust,  with  all  the 
powers,  duties  and  obUgatlons  thereof;  and 
whereas,  the  said  Henry  J.  Page  has  refused 
to  act  In  this  behalf;  and  whereas,  the  Equi- 
table Mortgage  Company,  the  legal  holder 
of  said  note,  by  Its  certain  deed  of  appoint- 
ment, dated  April  10th,  1889,  recorded  in  the 
office  of  recorder  of  deeds  of  Polk  county, 
state  of  Missouri,  iu  Book  28,  at  page  378, 
appointed  and  substituted  the  undersigned 
as  trustee  to  act  Instead  of  said  Henry  J. 
Page;  Now.  therefore,  at  the  request  of  the 
legal  bolder  of  said  note,  and  by  virtue  of 
the  powers  vested  In  me  by  said  deed  of 
trust  ^d  said  deed  of  appointment,  and  for 
the  purposes  of  foreclosing  the  same,  I,  the 
undersigned,  Samuel  Hadlocl:;,  as  trustee,  do 
hereby  give  notice  that  I  will  on  Saturday, 
June  8tb,  1889,  between  the  hours  of  nine 
o'clock  a.  m.  and  five  o'clock  p.  m.,  of  said 
day  proceed  to  sell  the  property  hereinbefore 
described  at  public  vendue  to  the  highest 
bidder  for  cash,  at  the  front  door  of  the 
courthouse  in  the  county  of  Polk,  state  of 
Missouri,  to  satisfy  said  debt  and  Interest 

and  the  cost  of  executing  this  trust.     , 

Sheriff  of  Polk  Co."     Third.  A  deed  to  be 
executed  to  the  purchaser  at  such  sale,  leav- 
ing blanks  only  for  the  amount  of  purchase 
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money  and  name  of  purchaser,  which  said 
blanks  were  afterwards  filled  in  with  the 
name  of  *'W.  H.  Smith,"  as  purchaser  and 
"one  hundred  and  fifteen  and  ^t/ioo  dollars" 
as  the  amount  of  his  bid.  The  deed  Is  In 
these  words:  "Whereas,  Reuben  Lunsford 
and  Betsy  B.  Lunsford,  his  wife,  by  their 
deed  of  trust  dated  the  first  day  of  Sept., 
A.  D.  1886,  and  recorded  in  the  recorder's 
office  In  Polk  county,  Missouri,  in  Book  16, 
page  119,  conveyed  to  Henry  J.  Page,  aa 
trustee,  the  property  hereinafter  de8crtt>ed. 
In  trust  to  secure  to  the  Equitable  Mortgage 
Company  the  payment  of  the  promissory 
note  iu  said  deed  descrit>ed.  And  whereas. 
It  is  provided  in  and  by  the  terms  of  said 
deed  of  trust  that  in  a  certain  contingency 
therein  stated  the  acting  sheriff  of  Polk  coun- 
ty, Missouri,  iu  case  of  the  absence,  death, 
refusal  to  act,  or  disability  in  any  wise  of 
the  above-mentioned  Henry  J.  Page,  trustee, 
may  act  In  lieu  of  and  perform  the  duties 
and  powers  delegated  to  the  said  trustee  in 
and  by  the  terms  of  said  deed.  And  where- 
as, Henry  J.  Page,  the  said  trustee,  has  re- 
fused to  act,  and  by  virtue  of  a  deed  of  ap- 
pointment dated  April  10th,  1889,  recorded 
in  the  records  of  Polk  county.  Mo.,  in  Rec- 
ord 28,  at  page  378,  substituting  and  appoint- 
ing the  undersigned  as  trustee.  And  where- 
as, default  was  made  in  the  payment  of  the 
promissory  note  secured  by  said  deed,  by 
reason  whereof,  I,  Samuel  Hadlock,  sheriff 
of  Polk  county,  in  the  state  of  Missouri,  act- 
ing as  trustee,  and  In  the  place  and  stead 
of  the  trustee  appointed  in  and  by  said  deed. 
In  accordance  with  the  terms  of  said  deeil. 
did,  at  the  request  of  the  legal  holder  of  said 
promissory  note,  proceed  to  execute  the  pow- 
ers to  me  given  by  said  deed,  and  did,  ou 
Saturday,  the  8th  day  of  June,  A.  D.  one 
thousand    eight    hundred    and    eighty-nine, 

having  previously  given  thirty  notice 

of  the  time,  terms,  and  place  of  sale,  and  of 
the  proi)erty  to  be  sold,  by  advertisement 
printed  iu  the  Bolivar  Free  Press,  a  news- 
paper printed  and  published  in  the  city  of 
Bolivar,  county  of  Polk,  and  state  of  Mis- 
souri, a  copy  of  which  advertisement,  with 
the  affidavit  of  the  printer  of  said  newspa- 
per, proving  its  publication,  is  hereto  annex- 
ed and  made  part  hereof,  at  the  courthouse 
door  in  the  city  of  Bolivar,  Polk  county.  Mo., 
aforesaid,  expose  to  sale  for  cash  to  the  high- 
est bidder,  at  public  auction,  the  said  property 
and  real  estate  hereinafter  described;  and  at 
said  sale,  Wm.  H.  Smith  being  the  highest 
and  best  bidder  for  the  S.  B.  ^  of  S.  E. 
^.  of  Sec.  26,  the  N.  %  of  N.  E.  %.  the  N.  B, 
ii  of  N.  W.  V*  and  N.  ten  acres  of  S.  W.  %  of 
N.  B.  %  of  Sec.  35,  all  in  T.  34  N.,  R.  22  W.,  for 
the  sum  of  one  hundred  and  fifteen  and 
^"/ko  dollars,  the  same  was  struck  off  and 
sold  to  him  at  that  price  and  sum:  Now, 
therefore,  know  all  men  by  these  presents 
that  I,  Samuel  Hadlock,  sheriff  of  Polk  coun- 
ty, Missouri,  as  trustee,  as  aforesaid,  in  con- 
sideration of  the  premises  and  of  the  sum  of 
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one  hundred  and  fifteen  and  ^o/ioo  dollars 
to  me  paid  by  the  said  Wm.  H.  Smith,  of  the 
county  of  Polk  and  state  of  Missouri,  do 
bargain,  sell,  and  convey  unto  him,  the  said 
Wm.  H.  Smith,  the  real  estate  in  said  deed 
described  as  follows,  to  wit:  The  southeast 
quarter  of  the  southeast  quarter  of  section 
No.  (26)  twenty-six;  the  north  half  of  the 
northeast  quarter,  the  northeast  quarter  of 
the  northeast  quarter,  and  the  north  ten 
acres  of  the  southwest  quarter  of  the  north- 
east quarter  of  Sec.  No.  (35)  thirty-five;  all 
In  township  (34)  thirty-four  north,  of  range 
(22)  twenty-two  west  of  the  Fifth  principal 
meridian.  To  have  and  to  hold  the  same 
unto  the  said  Wm.  H.  Smith,  his  heirs  and 
assigns,  forever.  In  witness  whereof  I,  the 
Bald  Samuel  Hadlock,  sherlflT  of  Polk  county, 
Missouri,  as  -trustee  aforesaid,  have  hereunto 
set  my  band  and  seal  on  this  8th  day  of 
June,  A.  D.  1889.  Samuel  Hadlock,  [Seal.] 
Sheriff  of  Polk  County,  Mo." 

Acting  under  these  requests  and  instruc- 
tions, the  sheriff  advertised  the  land  to  sell 
on  June  8,  1889.  At  that  sale  W.  H.  Smith 
became  the  purchaser,  and  received  the 
above  deed,  which  was  duly  recorded.  Smith 
leased  the  land  by  written  lease  to  appel- 
lant Moffitt  for  a  term  ending  March  1,  1891. 
Plaintiff  showed  a  complete  chain  of  record 
title  from  Lnnsford  through  Smith  to  him- 
self, proved  damages,  rents,  and  profits,  and 
rested.  Appellants  contended  and  offered 
evidence  tending  to  prove  that  the  mortgage 
company  did  not  Intend  to  foreclose  the  deed 
of  trust  recorded  in  Book  16,  page  119,  but 
intended  to  foreclose  another  deed  of  trust 
executed  by  Lunsford  and  wife  the  same  day 
to  secure  10  installment  notes  for  $12  each, 
known  as  the  "commission  notes,"  and  re- 
corded in  Book  IG,  page  122.  The  second 
deed  of  trust  was  introduced  only  for  a  spe- 
cial purpose,  and  appellants  have  not  pre- 
served It  In  their  bill  of  exceptions;  there- 
fore neither  it  nor  its  recitals  can  be  con- 
sidered by  this  court.  The  only  reference  to 
this  second  deed  of  trust  is  found  at  the  top 
of  page  82  of  the  transcript,  and  is  as  fol- 
lows: "By  Mr.  Hamlin:  For  the  purpose 
of  showing  that  there  was  a  second  mort- 
gage on  the  land,  given  by  Reuben  Lunsford 
and  wife  to  the  same  parties,  Henry  J.  Page, 
trustee,  and  the  Equitable  Mortgage  Co., 
beneficiary,  I  want  to  Introduce  the  deed 
of  trust  dated  September  1,  18'''6,  recorded 
in  Book  16,  page  122."  Defendant  offered 
oral  testimony  tending  to  prove  that  prior 
to  the  sale  of  the  lands  by  Hadlock  to  Smith, 
Hadlock  received  a  letter  from  the  attorney 
of  the  mortgage  company  "stating  that  he 
had  made  a  mistake  In  giving  book  and  page 
of  the  second  mortgage,  for  it  was  under 
that  mortgage  he  desired  Hadlock  to  sell." 
He  Instructed  the  sheriff  to  announce  on  the 
day  of  sale  that  he  was  soling  under  the 
second  mortgage,  and  not  under  the  first,  or 
the  one  described  In  the  notice  of  sale,  but 
subject  to  the  first  mortgage.     Hadlock  tes- 


tifies he  did  on  the  day  of  sale  pubUdy  an- 
nounce he  was  selling  tinder  the  second  mort- 
gage. One  Shriner  bid  at  that  sale  for  the 
land,  and  it  was  knocked  down  to  him,  and 
by  his  direction  the  deed  was  made  to  Smitii. 
He  testifies  further  that  prior  to  this  sale 
Lnnsford  had  sold  his  equity  of  redemption 
to  J.  N.  Sperry  &  Co.,  and  they  had  assumed 
the  mortgage.  They  promlsed-to  pay  the  in- 
terest and  stop  the  sale,  but  neglected  to  do 
BO,  and  he  sold.  Shellenberger,  who  was 
clerking  for  the  sheriff,  corroborates  his. evi- 
dence. J.  N.  Sperry  details  the  subsequent 
manipulations  of  the  title  to  this  land  as  fol- 
lows: "My  name  la  J.  N.  Sperry.  I  reside 
in  Bolivar,  Polk  county,  Missouri.  I  was  a 
member  of  the  firm  of  J.  N.  Sperry  &  Go. 
during  the  year  1889.  Our  firm  at  that  time 
consisted  of  W.  R.  Spoon,  A.  F.  Shriner,  W. 
H.  Smith,  and  myself.  I  was  acquainted 
with  Reuben  Liusford.  I  negotiated  the 
loan  for  which  the  Equitable  Mortgage  Oom- 
pany  held  the  two  deeds  of  trust  introduced 
in  evidence  in  this  case.  I  was  at  that  time 
acting  correspondent  or  agent  for  said  com- 
pany. I  have  some  recollection  of  promis- 
ing Mr.  Hadlock  and  Mr.  Shellenberger  to 
try  to  get  up  the  money  and  pay  off  this  sec- 
ond mortgage.  I  think  that  my  firm  had 
traded  for  the  equity  in  the  land  in  contro- 
versy from  Mr.  Lnnsford  prior  to  this  time. 
It  is  my  recollection  the  deed  was  not  made 
directly  from  Lunsford  to  any  member  of  our 
firm,  but  It  Is  my  impression  that  we  made 
a  kind  of  three-cornered  trade,  and  had  the 
equity  traded  off  to  a  man  in  Kansas  by  the 
name  of  Ray,  and  that  we  had  Mr.  Lunsford 
make  the  deed  direct  to  Ray.  After  Mr. 
Smith  bought  the  land  at  trustee's  sale,  my 
recollection  is  that  he  made  a  deed  to  Jerry 
Wolf.  Don't  know  that  there  was  any  con- 
sideration paid  by  Wolf.  We  usually  paid 
Wolf  from  three  to  five  dollars  to  take  deed 
from  us  and  execute  a  deed  of  trust  back  to 
us  to  secure  the  notes  named  in  the  deed  of 
trust.  I  was  president  of  the  Bolivar  Loan 
&  Trust  Company.  SiK>on,  Smith,  and  Shrin- 
er and  myself  were  the  shareholders  in  the 
company.  It  was  the  understanding,  if  we 
could  sell  the  bonds  executed  by  Jerry  Wolf, 
which  were  secured  by  deed  of  trust  on  the 
land  in  controversy,  our  company  was  to 
divide  the  profits.  I  remember,  when  the 
land  was  sold  under  the  Jerry.  Wolf  deed  of 
trust,  that  Mr.  McQuarry  bought  it  In.  At 
the  time  the  land  was  sold  to  Smith  by  Had- 
lock as  trustee  at  the  sale  and  deed  made  to 
Smith,  we  may  have  had  an  understanding 
with  Reuben  Lunsford  that  we  would  make 
the  land  bring  the  whole  debt  against  the 
land.  I  do  not  recollect  that  we  had  any 
correspondence  with  the  Equitable  Mortgage 
Company  about  this."  Cross-examined:  "On 
the  8th  of  June,  1889,  W.  H  Smith  was  a 
member  of  our  firm.  He  sold  out  to  Scho- 
field  or  Bennington  about  January  1,  1890.  I 
am  positive  that  he  was  a  member  of  our 
firm  on  the  Sth  day  of  June,  1889,  and  after- 
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wards.  Our  office  was  burned  In  Decem- 
ber, 1890.  At  the  time  tbe  loan  was  made 
to  Benben  Lnnaford,  our  firm  was  agent  of 
tbe  Equitable  Mortgage  Company.  At  the 
time  of  the  foreclosure  sale  by  Hadlock  as 
trustee  we  were  not  agents  of  the  Bquitable 
Mortgage  Company.  If  any  of  our  friends 
desired  to  send  money  to  that  company,  we 
would  take  the  money,  and  forward  the  same 
to  the  company  as  a  matter  of  accommodar 
tion.  There  never  was  any  interest  paid  on 
the  Jerry  Wolf  loan.  The  land  was  after- 
wards sold  to  satisfy  that  deed  of  trjist,  and 
J.  H.  McQuarry  was  the  purcliaser."  The 
defendants'  counsel  has  wholly  omitted  the 
testimony  of  Mr.  Lunsford  in  the  abstract 
WoU  fully  corroborated  Sperry  as  to  their 
dealings.  He  gave  nothing  for  the  land.  In 
the  abstract  offered  in  evidence  by  plaintiff 
the  deed  from  Reuben  Lunsford  to  Ray  ap- 
pears to  have  been  recorded  March  19,  1889, 
Booli  30,  p.  430,  and  in  defendant's  evidence 
it  is  recited  this  deed  was  made  January  15, 
1889.  Defendant  also  called  the  plaintiff  as 
a  witness.  He  testifies  he  is  a  locomotive 
engineer;  that  he  inherited  $550  from  his 
grandfatb^s  estate  on  bis  mother's  side, 
and  gave  It  to  bis  father;  that  at  various 
other  times  he  gave  bis  father,  who  was  in 
straitened  circumstances,  moneys  aggregat- 
ing, with  the  $550,  about  (1,600;  that  the 
consideration,  $3,500,  in  his  father's  deed  to 
him,  was  not  the  true  consideiatlon,  but  the 
$1,500  he  had  given  his  father  was  the  real 
consideration.  He  testified  he  never  saw 
the  land  until  several  months  after  his  pur- 
chase, and  that  defendant  Mofiltt  was  then 
In  possession,  and  notified  him  that  the  mort- 
gage company  owned  the  land.  Plaintiff 
called  W.  B.  Freeman,  plaintiff's  father,  as  a 
witness.  He  testified  tliat  he  came  to  Polk 
county  in  the  faU  of  1890,  and  met  McQuarry 
that  time  in  Bolivar;  that  he  was  then  the 
owner  of  some  livery  stock  in  HuntsviHe,  and 
in  a  GorresiMndence  with  Smith  heard  of  this 
farm.  He  and  McQuarry  met,  and  McQuar- 
ry got  a  team,  and  took  him  out  to  this  farm. 
He  looked  over  it  "Moffitt  was  on  the  farm. 
McQuarry  told  Moffitt  be  had  brought  me 
out  to  trade  for  the  farm,  and,  if  the  trade 
was  made,  likely  Moffitt  could  remain  on  the 
place;  and  Moffitt  said  if  I  traded  for  It  he 
wanted  to  keep  the  place."  He  testified  that 
Moffitt  made  no  claim  that  he  was  holding 
under  Wilkinson.  He  testifies  tliat  McQuar- 
ry then  went  to  Huntsville  with  him  to  look 
at  the  livery  stock.  His  stock  had  a  $500 
mortgage  on  it  but  was  worth  $2,000.  Mc- 
Quarry brought  an  abstract  of  title  and  a 
deed  that  had  been  executed  by  himself  and 
wife  at  Bolivar.  He  took  the  abstract  to  his 
lawyer,  Capt  Reed,  in  Huntsville,  who  pro- 
nounced the  title  perfect  That  thereupon 
he  traded  without  any  knowledge  of  any  sub- 
sequent foreclosure' and  purchase  by  Wilkin- 
son. 

Upon  a  request  of  defendant  for  findings 
of  facts,  the  court  made  the  following  findings 


of  facts:  "li.  B.  Freeman,  Plaintiff,  v.  Theo. 
Moffitt  and  Chas.  BenJ.  Wilkinson,  Defend- 
ants. Ejectment  Finding  of  facts  by  the 
Court.  Under  the  evidence,  pleadings,  and 
admissions,  the  court  finds  the  facts  as  fol- 
lows:   (1)  Reuben  Lunsford  is  the  common 

source  of  title.    (2)  That  on  the  day  , 

1886,  said  Lunsford  borrowed  of  the  Equita- 
ble Mortgage  Co.  $1,200,  for  which  he  ex- 
ecuted his  bond,  {layable  in  five  years,  with 
interest  coupons  payable  every  six  months, 
and  secured  the  same  by  the  deed  of  trust  re- 
corded in  Book  16  at  page  119.  That  on  the 
same  day  the  said  Lunsford  executed  to  said 
mortgage  company  a  note  for  $120,  payable 
in  semiannual  installments  of  $12  each,  one 
Installment  falling  due  on  same  day  as  the 
Interest  coupons  on  the  $1,200  note  matured. 
That  this  $120  note  was  secured  by  a  deed  of 
trust  recorded  in  Book  16  at  page  122,  which 
is  second  and  subject  to  the  mortgage  on 
page  119.  (3)  That  afterwards  said  Lunsford 
sold  his  equity  in  the  land  to  J.  N.  Sperry  & 
Co.,  a  real-estate  firm,  who  had  negotiated 
the  loan  to  Lunsford,  and  who  at  the  time  of 
making  said  loan  were  the  local  correspond- 
ents of  said  mortgage  company.  That  at  the 
request  of  Sperry  &  Co.  Lunsford  made  his 
deed  direct  to  one  Albert  Ray.  That  Sperry 
'  &  Co.  agreed  with  Lunsford  to  pay  off  the 
$120  note,  and  bold  him  harmless.  (4)  W.  H. 
Smitb  was  a  member  of  the  firm  of  J.  N. 
Sperry  &  Co.  on  June  8,  1889,  at  the  time  he 
bought  the  land  in  controversy  at  foreclosure 

sale.    (5)  That  about  the day  of , 

1889,  the  fourth  and  fifth  coupons  on  said 
$1,200  bond  and  the  fourth  and  fifth  install- 
ments of  said  $120  note  being  due  and  unpaid, 
the  said  Equitable  Mortgage  Co.  sent  to  the 
sheriff  of  Polk  county,  Samuel  Hadlock,  a 
notice  of  sale,  to  be  published  in  a  newspaper, 
and  at  the  same  time  a  deed,  ffiled  out  ex- 
cept the  names  of  the  purchasers  and  the 
amount  of  the  bid,  and  iwwer  of  attorney  au- 
thorizing the  sheriff  to  make  the  sale.  That 
said  sheriff  published  said  notice  in  the  paper, 
and  on  the  8th  day  of  June,  1889,  sold  the 
land.  That  said  advertisement  and  deed  both 
recited  the  mortgage  recorded  in  BocA  16, 
page  119,  and  contained  no  reference  to  Book 
lU,  page  122.  (0)  That  said  mortgage  com- 
pany intended  to  foreclose  the  second  mort- 
gage recorded  in  Book  16,  page  122,  and  dis- 
covered the  error  before  the  sale,  but  directed 
the  sheriff  to  proceed  with  the  sale  under  the 
advertisement  That  the  letter  of  the  mort- 
gage company  to  the  sheriff  after  It  discov- 
ered its  mistake  has  been  destroyed,  and  the 
evidence  does  not  show  its  exact  contents. 
That  at  said  sale  the  sheriff  announced  that 
the  land  would  be  sold  subject  to  a  prior 
mortgage  of  $1,200,  and  that  he  was  selling 
under  the  second  mortgage.  W.  H.  Smith  be- 
came the  purchaser,  and  received  the  deed 
from  the  sheriff  offered  in  evidence,  and 
which  bad  been  prepared  by  the  mortgage 
company.  (7)  That  Smith  knew  that  the 
mortgage  company  intended  to  foreclose  the 
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second  mortgage.  (8)  That  W.  H.  Smith  leas- 
ed the  land  to  defendant  Moffltt,  and  put  him 
in  poBseasion  as  his  tenant  (9)  That  the  deed 
of  Smith  to  Wolf  was  without  substantial 
consideration,  and  the  deed  of  trust  by  Wolf 
to  Spoon,  trustee,  was  without  consideration. 
That  SlcQuarry  bought  the  land  of  Smith 
with  knowledge  of  all  that  Smith  knew,  and 
on  foreclosure  of  the  Wolf  mortgage  bought 
the  land,  and  took  the  deed  to  himself.  (10) 
There  Is  no  evidence  to  show  that  W.  H. 
Smith  was  a  member  of  the  firm  of  Sperry  & 
Co.  at  the  time  Lunsford  made  the  deed  to 
Kay,  or  that  he  was  liable  for  any  obligations 
of  the  firm  to  Lunsford  on  that  account  (11) 
That  defendant  Chas.  B.  Wilkinson  holds 
whatever  Interest  he  has  in  the  lands  for  the 
benefit  of  the  mortgage  company.  (12)  That 
at  the  sale  on  the  (ith  day  of  January,  1890, 
Wilkinson  bought  the  lands  as  agent  for  the 
mortgage  company,  afterwards  leased  it  to  de- 
fendant Moffltt.  (13)  That  shortly  before  W. 
B.  Freeman  purchased  the  land  he  went  with 
McQuarry  to  look  at  It  saw  and  talked  with 
Moffitt,  who  led  Freeman  to  believe  that  he 
•was  holding  as  McQuarry's  tenant  and  of- 
fered to  lease  the  land  from  Freeman  for  an- 
other year,  provided  he  traded  with  McQuar- 
17,  and  wholly  failed  to  notify  Freeman  that 
he  was  holding  the  land  as  the  tenant  of  Wil- 
kinson. (14)  That  after  Freeman  had  seen 
the  land,  and  talked  with  Moffltt  McQuarry 
went  to  Huntsvllle,  Mo.,  and  McQuany  saw 
the  live  stock,  and  the  trade  was  consummat- 
ed. That  In  making  said  trade  and  in  exam- 
ination of  the  title  to  the  land  Freeman  used 
the  care  and  prudence  usually  exercised  by 
men  of  ordinary  prudence  under  like  circum- 
stances. That  Freeman  was  an  innocent  pur- 
chaser tor  value,  and  is  not  chargeable  with 
any  of  the  fraudulent  devices  of  Sperry, 
Smith,  or  McQuarry.  (15)  That  in  preparing 
and  sending  to  the  sherifC  the  advertisement 
and  deed  reciting  the  mortgage  on  page  119, 
and  after  learning  of  their  error  directing  the 
sheriff  to  sell  under  the  advertisement,  the 
mortgage  company  was  guilty  of  gross  negli- 
gence, which  was  the  primary  cause  of  the 
record  title  to  the  land  getting  in  such  a  con- 
dition to  make  it  easy  for  sharpers  to  impose 
upon  an  innocent  man,  and  is  now  estopped 
from  denying  that  the  first  mortgage  was 
foreclosed  at  the  sale  under  which  Smith 
bought;  hence  judgment  for  the  plaintiff." 
Whereupon  the  court,  at  the  request  of  the 
plaintiff,  gave  the  following  declaration  of 
law:  "The  court  declares  the  law  to  be  tliat, 
if  W.  B.  Freeman  purchased  the  land  in  good 
faith  from  McQuarry,  without  any  knowledge 
of  the  fraudulent  acts  of  Span?  &  Co.,  Smith, 
Wolf,  or  McQuarry,  and  paid  a  valuable  con- 
sideration for  the  land,  and  in  making  such 
purchase  exercised  such  care  and  prudence 
as  men  of  ordinaiy  prudence  and  foresight 
exercise  in  like  affairs  and  under  like  circum- 
stances, and  that  he  had  no  knowledge  that 
Wilkinson  had  bought  the  land,  or  that  there 
had  been  a  second  foreclosure  of  the  deed  of 


trust  to  the  Equitable  Mortgage  Company, 
and  that  Wilkinson  Is  really  holding  the  title, 
if  any  he  acquired,  for  the  mortgage  com- 
pany, and  that  said  W.  B.  Freeman  visited  the 
land  before  he  purchased  and  saw  defendant 
Moffltt  and  talked  vrlth  him,  and  that  Moffltt 
proposed  to  rent  the  land  of  Freeman,  pro- 
vided he  bought  it,  and  by  his  acts  and  con- 
duct led  Freeman  to  believe  that  he  was  hold- 
ing as  McQuarry's  tenant  and  that  by  the  neg- 
ligence and  carelessness  of  the  mortgage  com- 
pany the  record  of  title  to  said  land  became 
and  was  in  such  a  condition  as  to  make  it  easy 
for  Sperry  &  Co.,  Smith,  Wolf,  and  McQuarry 
to  practice  their  fraudulent  schemes  upon  a 
man  of  ordtnaty  prudence,  and  to  make  an 
apparent  legal  title  in  McQuarry,  then,  in  that 
event,  the  mortgage  company  must  bear  the 
loss,  and  the  issue  should  be  found  tor  plain- 
tiff."' 

At  the  request  of  the  defendants,  the  court 
gave  the  following  declaration  of  law:  "(6) 
In  order  for  the  plaintiff  to  recover  in  this 
cause  he  mast  show  that  his  title  is  para- 
mount to  the  tide  of  the  pnrcbaser  at  the 
foreclosure  sale  on  JanuaiT  G,  1890;  and  un- 
less he  has  so  shown  the  Judgment  must  be 
for  the  defendant"  Defeudants  further 
prayed  the  court  to  declare  the  law  as  fol- 
lows: "(1)  The  court  declares  the  law  to 
be  that  a  party  will  be  charged  with  notice 
of  every  fact  lying  within  his  chain  of  title 
and  disclosed  by  the  record.  And  In  this 
case,  if  there  was  enough  disclosed  by  the 
record  in  the  chain  of  plaintifTs  title  to 
have  put  a  reasonably  cautious  and  prudent 
mau  upon  his  inquiry  as  to  whether  there 
was  not  an  adverse  title  to  the  one  under 
which  be  claims  the  property  in  controversy. 
In  that  event  he  cannot  be  an  Innocent  pur- 
chaser for  value,  and  the  Judgment  must  be 
for  the  defendants.  (2)  The  court  declares 
the  law  to  be  that  If  the  court,  sitting  as  a 
Jury,  finds  from  ths  evidence  in  this  case 
that  there  were  two  deeds  of  trust  executed 
by  Reuben  Lunsford  and  wife,  and  to  the 
same  parties  as  trustee  and  beneficiary,  re- 
spectively, conveying  the  same  land,  exe- 
cuted the  same  day,  and  recorded  same  day 
In  said  book,  and  that  one  deed  of  trust  was 
to  secure  a  principal  note  of  $1,200  and  the 
other  to  secure  ten  installment  notes  of  $1" 
each,  and  further  finds  that  the  notice  of 
sale  under  which  plaintiff's  grantors  pur- 
chased said  property  disclosed  the  fact  that 
said  land  was  being  sold  In  default  In  the 
payment  of  the  fonrth  and  fifth  installment 
notes  In  the  said  deed  described,  and  that 
said  notice  was  attached  to  and  recorded 
with  the  trustee's  deed  under  which  plaintltF 
claims  title,  then,  in  that  event  it  became 
•the  duty  of  plaintiff  to  investigate  the  rec- 
ords, and  see  whether  or  not  there  was  not 
another  deed  of  trust  between  the  same  par- 
ties securing  certain  installment  notes;  and 
if  the  court,  sitting  as  a  jury,  further  be- 
lieves from  the  evidence  that  plaintiff  could 
by  an  examination  of  the  records  aacertalK 
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that  fact  to  be  tme,  but  did  not  do  bo,  he 
cannot  be  an  Innocent  purchaser  for  value, 
and  hi  this  oaae  the  Judgment  must  be  for 
the  defendants.  (3)  That  under  the  plead- 
ings and  evidence  in  this  case  judgment  must 
be  for  the  defendants.  (4)  The  court  de- 
clares the  law  to  be  that  if  the  court,  sitnng 
as  a  Jury,  flnda  from  the  evidence  that  there 
was  enough  in  plalntlfiT's  chain  of  title  Which, 
if  followed  up  by  him,  would  have  informed 
him  of  defendant's  title,  and  he  did  not  aval, 
himself  of  the  opportunity  to  investigate  tne 
condition  of  his  title  from  the  proper  rec- 
ords, then,  in  that  event,  plaintiff  cannot  re- 
cover In  this  case,  and  judgment  must  be 
for  defendants.  (5)  After  the  foreclosure  sale 
of  the  land  In  controversy  under  the  first  deed 
of  trust  on  Januai?  6,  1890,  the  defendant  had 
a  right  to  attom  to  the  purchaser  of  that  sale." 
1.  Un  the  former  appeal  it  was  ruled  that 
the  findings  of  facts  by  the  court  made  and 
stated  by  it  in  writing  had  the  effect  of  a 
special  verdict,  and,  if  there  was  substantial 
evidence  to  sustain  the  same,  they  wou*'' 
not  be  disturbed  by  this  court.  To  that  rul- 
ing we  still  adhere.  Freeman  v.  Moffltt,  110 
Mo.  280,  25  S.  W.  87,  and  cases  there  cited. 
No  exceptions  to  evidence  have  l>een  saved 
or  assigned  as  error.  No  objections  were 
made  or  exceptions  saved  to  the  giving  or 
refusing  of  instructions  by  the  court.  No  ex- 
ceptions were  taken  or  saved  to  the  conclu- 
sions of  fact  reached  by  the  court.  This  case 
originated  In  the  negligence  of  the  attorney 
of  the  Equitable  Mortgage  Company  in  pre- 
paring the  notice  of  sale  and  the  deed  to  be 
executed  by  the  sheriff  who  sold  the  land  In 
controversy.  Tliat  company  is  now  here  by 
its  representative,  Wilkinson,  seeking  to  be 
relieved  of  the  consequences  of  Its  own  neg- 
ligence. Not  only  did  Its  attorney  prepare 
the  noitices  and  deed  for  the  foreclosure  of 
its  principal  debt  of  $1,200  and  interest  when 
It  Intended  to  foreclose  a  second  mortgage 
for  only  $120,  but  his  attention  was  called 
to  this  fact  before  the  sale  occurred;  and, 
Instead  of  recalling  that  notice  and  blank 
deed,  he  contented  himself  with  simply  writ- 
ing to  the  sheriff,  and  requesting  him  to  an- 
nounce to  the  bidders  that  he  was  selling 
under  a  second  mortgage,  under  which  he 
had  given  no  notice  and  to  which  the  notice 
given  would  not  apply.  In  this  manner  it 
placed  It  in  the  power  of  Smith  and  his  con- 
freres in  fraud  to  successfully  concoct  a 
scheme  whereby  they  could  delude  a  pur- 
chaser ignorant  ol  the  facta.  The  trustee's 
deed  recited  it  was  in  foreclosure  of  the 
mortgage  recorded  in  Book  16,  p.  110.  To 
that  deed  was  attached  the  advertisement 
which  confirmed  that  recital.  This  deed  was 
at  once  put  to  record,  and  the  sham  pro- 
ceedings begun  which  resulted  In  the  deed 
to  McQuarry.  Smith,  by  a  formal  lease, 
rented  the  land  to  Moffltt,  and  placed  him 
in  possession.  McQuarry,  upon  obtaining 
his  deed,  had  Moffltt  attom  to  him.  There- 
upon  they   opened  correspondence  with  W. 


B.  Preeman,  who  lives  at  Himtsville,  Mo., 
Io<4Elng  to  a  trade.  Freeman  went  to  Polk 
coimty  to  Investigate.  He  testifies,  and  the 
court  finds,  that  McQuarry  took  him  out,  and 
showed  him  tbe  land;  that  Moffltt  and  Mc- 
Quarry led  him  to  believe  that  Moffltt  was 
McQuarry's  tenant,  and  did  not  disclose  that 
Wilkinson  or  the  mortgage  company  had  any 
claim  whatever;  that  thereupon  McQuarry, 
desiring  to  see  the  stock  which  Freeman 
offered  to  trade  for  the  land,  returned  with 
Freeman  to  HuntsvlUe.  Satisfying  himself 
on  this  point,  McQuarry  then  produced  his 
abstract  of  title,  and  Freeman  employed  an 
old  and  reputable  attorney  to  examine  it. 
That  attorney  pronounced  It  a  perfect  title 
In  McQuarry,  and  thereupon  McQuarry  de- 
livered his  deed  to  Freeman  for  this  land, 
and  Freeman  turned  over  the  stock.  On  the 
former  hearing  the  fact  of  Moffitt's  posses- 
sion was  held  to  be  such  notice  as  required 
Freeman  to  Inquire  Into  the  state  of  the  titip 
It  now  appears  that  Moffltt  and  McQuarry 
led  Preeman  to  believe  that  Moffltt  waa  Mc- 
Quarry's tenant,  and  that  Moffltt  desired  to 
lease  of  Freeman  for  another  year,  provided 
he  l)ought  of  McQuarry,  and  at  no  time  in- 
timated to  Freeman  that  be  held  under  Wil- 
kinson. This  finding,  we  think,  makes  a 
showing  of  diligence  on  the  part  of  Freeman 
commensurate  with  that  of  a  reasonably 
prudent  man.  The  abstract  of  McQuarry  on 
its  face  showed  a  perfect  legal  title  in  him, 
and  when,  In  addition  to  this,  he  takes  the 
purchaser  upon  the  land,  and  the  tenant  In 
possession  recognizes  him  as  his  landlord, 
and  dickers  for  a  further  tenancy  of  the 
intended  purchaser.  It  is  hard  to  say  wherein 
he  is  blamable  in  the  absence  of  noiticc  of 
the  fraudulent  conspiracy  of  Smith  and 
others.  And  when  it  is  considered  that  all 
of  these  fraudulent  pretenses  were  made  pos- 
sible by  the  acts  of  the  mortgage  company 
itself,  it  seems  to  us  there  was  ample  evi- 
dence upon  which  the  learned  judge  could 
base  his  findings.  We  think  the  declaration 
of  law  given  for  plaintiff  was  correct. 

The  learned  counsel  for  defendant  argues 
at  length  upon  the  recitals  in  the  second 
mortgage.  That  mortgage  is  not  in  evidence. 
and  we  cannot  look  to  it  Besides,  it  It 
now  made  apparent  that  there  were  Inter- 
est notes  or  coupons  exactly  suiting  the  de- 
faulted installments  in  the  first  mortgage, 
and,  had  the  plaintiff  gone  to  the  deed  of 
trust  on  page  119  of  Book  16,  he  would  have 
ascertained  that  there  were  Interest  notes 
falling  due  just  as  recited  in  the  notice.  We 
remain  of  the  same  opinion  that  we  formed 
on  the  former  Investigation  of  this  case  as 
to  the  fraudulent  conduct  of  Sperry  &  Co., 
Wolf,  Smith,  and  McQuarry:  but,  as  we  then 
said,  if  Freeman  was  an  innocent  purchaser, 
he  is  not  to  be  affected  by  their  misdoings. 
The  learned  circuit  judge,  with  the  witnesses 
before  him,  and  an  opportunity  to  observe 
them,  and  open  an  investigation  of  his  con- 
duct In  and  about  the  purchase  of  the  land. 
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has  fonnd  him  to  be  an  innocent  purchaser. 
As  the  mortgage  company,  by  its  gross  neg- 
ligence, lent  aid  and  assistance  to  the  con- 
spirators, and  enabled  them  better  to  ac- 
complish their  purposes,  it  is  in  a  poor  po- 
sition to  complain  that  Freeman  was  misled 
into  the  purchase.  We  can  find  no  error  In 
the  record,  and  the  Judgment  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


VOGG  T.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri,  DiTlaion  No.  2. 
June  16,  1896.) 

Trial— iNSTBUOTioNB — Habmless  Brkob — Rauc 
ROAD  CiOllPAXIEa — Injukt  at  Crossikos — 

CONTRIBUTOKT   NeQLIGKNCE. 

1.  An  erroneous  instruction  is  harmless  if 
the  Terdict_  is  for  tho  right  party. 

2.  While  plaintiff  was  sauntering  eastward 
along  the  sidewallc  of  a  public  street  on  which 
defendant's  traclcs  were  laid,  looking  tbrouch 
the  open  windows  of  a  wire  factory  to  watch  tte 
operation  of  the  machines,  a  train  baclcing  in 
the  same  direction  crossed  the  sidewailc  on  a 
spur  tracii  which  led  into  the  factory  yard,  and 
strucit  plaintiff  in  the  back.  The  rails  of  the 
track,  though  sunken  into  the  walk,  could  readi- 
ly have  been  seen  by  plaintiff  had  he  glanced 
down;  and,  had  he  looked  in  the  direction  from 
which  the  train  came,  he  could  liave  seen  it  for 
a  distance  of  several  blocks.  Held,  that  plain- 
tiff nag  gniity  of  contributory  negligence. 

Appeal  from  circuit  court,  St  r^ouis  coun- 
ty:   W.  W.  Edwards,  Judge. 

Action  by  John  Vogg  against  the  Missouri 
Pacific  Railway  Company  to  recover  for  per- 
sonal injuries.  There  was  a  verdict  for  de- 
fendant, and  from  an  order  granting  plaln- 
UflTs  motion  for  a  new  trial  said  defendant 
appeals.    Reversed. 

H.  S.  Priest  and  H.  G. 
lant    Sterling   P.  Bond 
for  respondent. 


Herbel,  for  appel- 
and  A.  R.  Taylor, 


SHERWOOD,  J.  Action  by  plaintiff  for 
an  Injury  suffered  by  him  on  the  13th  day  of 
August,  1891,  in  consequence  of  being  struck 
in  the  back  by  a  short  train  of  cars,  thrown 
forward  on  his  face,  and  bis  left  ankle  run 
over,  necessitating  its  amputation,  for  which 
injury  he  claimed  damages  in  the  sum  of 
$25,000.  The  trial  occurred  in  February, 
1892.  This  suit  waa  instituted  in  the  circuit 
court  of  the  city  of  St  Louis,  and  was  trans- 
ferred to  St  Louis  county,  by  change  of 
venue  granted  plaintiff,  on  account  of  the  al- 
leged prejudice  of  the  inhabitants  of  the  city 
of  St  Louis  against  him.  The  negligence 
charged  in  the  petition  was  the  failure  of  de- 
fendant to  comply  with  certain  city  ordinan- 
ces requiring  railroad  companies  to  station 
a  -watchman  at  cross  or  intersecting  improv- 
ed streets,  and  to  ring  the  bell  on  the  engine 
while  in  motion,  and  to  station  a  man  on  top 
of  the  car  at  the  end  of  the  train  furthest 
from  the  engine,  to  give  danger  signals,  and 
prohibiting  them  from  running  their  trains 


at  a  greater  rate  of  speed  than  six  miles  per 
hour.  Defendant's  answer  was  a  general  de- 
nial and  plea  of  contributory  negligence  on 
plalntifrs  part  and  authority  to  run  its  trains 
over  the  spur  track  at  the  point  at  which 
plaintiff  was  injured.  The  diagram  subjoin- 
ed shows  the  surroundings  and  scene  of  the 
accident,  which  occurred  at  a  point  on  the 
plat  marked  with  the  asteriskt*). 


Briefly  presented,  the  facts  attending  tlie 
Injury  were  these:  On  the  13th  of  Aupust. 
1891,  about  the  middle  of  the  afteraooo, 
plaintiff  started  from  where  he  was  employ- 
ed as  water  tender  for  the  Municipal  Elec- 
tric Light  &  Power  Company's  Works  (whidi 
is  between  Eighteenth  and  Niueteentli 
streets,  on  Gratiot),  and  went  westward  on 
the  north  sidewalk  of  Gratiot  street  two 
blocks  and  a  half,  to  a  i>oint  opposite  Taj'- 
lor's    saloon,    on    the    southwest    comer  of 
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GTatiot  and  Twenty-First  streets.  He  had 
been  working  for  that  company  about  two 
months  and  a  half.  When  he  arrived  oppo- 
site that  point,  he  crossed  over  to  the  saloon, 
for  the  purpose  of  getting  a  bottle  of  soda 
water  for  himself  and  a  bucket  of  beer  for 
a  companion.  Having  procured  these  artl- 
4:168,  as  he  went  ont  of  the  saloon  at  the 
north  door,  he  saw  the  railroad  tracks  on  the 
street;  looked  west,  but  did  not  see  any 
train;  and  so  he  turned,  and  walked  on  the 
shady  side  of  the  street,  on  the  south  side- 
walk of  Oratlot  street,  and  bad  gone  east 
some  200  feet  or  more,  along  that  sidewalk, 
when  be  was  struck  at  the  point  Indicated. 
At  that  point  a  spur  from  the  main  tracks 
turns  south,  and  crosses  the  sidewalk  on  a 
curve  leading  Into  the  premises  or  yards  of 
the  St.  Lonls  Wire  Mills.  This  spur  track, 
though  sunk  below  the  level  of  the  sidewalk 
some  two  or  three  inches,  was  readily  visi- 
ble to  any  one  who  would  glance  downward 
while  passing  along.  The  wire  works  are 
located  next  to  the  sidewalk.  The  windows 
are  low,  nearly  on  a  level  with  the  sidewalk. 
The  windows  were  open  that  day,  and  the 
nail  machines  in  full  operation;  and,  as 
plaintiff  passed  that  point,  be  was  seized 
with  a  curiosity  to  Mratch  the  operations  of 
the  nail  machines,  and  so  he  peered  in  at 
them,  having  his  attention  there  alone  con- 
centered; and  either  while  sauntering  slow- 
ly along,  or  Just  as  he  had  "kind  of  stopped 
for  10  or  15  seconds,"  as  piaintlfT  himself 
puts  it  (though  he  does  not  testify  directly 
that  be  was  standing  still  at  the  time),  but 
whether  walking  or  standing,  he  was  look- 
ing in  at  the  nail  machines  when  he  was 
struck  in  the  Inck  by  the  corner  of  a  car, 
which  was  the  easternmost  of  three  cars  of 
coal  and  engine  and  a  tender,  which  were 
being  backed  in  on  the  spur  track  with  coal 
for  the  wire  mills.  The  force  of  the  blow 
cast  plaintiff  down  on  the  west  sidewalk, 
next  to  the  wire-mill  building,  and  ran  over 
bis  ankle.  It  also  appeared  from  plaintiff's 
own  testimony  tbat  he  did  not  look  in  the  di- 
rection from  which  the  train  came  after  he 
passed  out  of  the  saloon,  up  to  the  time  that 
he  was  struck;  tliat,  if  he  tiad  looked  in 
that  direction,  he  could  tiave  seen  the  train 
approaching  for  a  distance  of  two  blocks  and 
a  half.  The  testimony  of  Sties,  a  witness 
for  plaintiff,  who  was  in  his  father's  black- 
smith shop,  only  some  60  feet  northeasterly 
across  the  street  from  where  the  accident 
occurred,  looking  out  of  the  window  at  plain- 
tiff, was  to  the  effect  that  he  had  seen  plain- 
tiff go  on  to  the  saloon;  noticed  him  on  his 
return;  saw  him  slowly  walking  along  on 
the  sidewalk  by  the  side  of  the  wire  mill; 
that  witness  saw  the  three  cars,  etc.,  ap- 
proaching, coming  eastward,  with  a  brake- 
man  on  the  front  end  of  the  backing  car,  lean- 
ing on  bis  brake;  tbat  witness  then  looked 
away  for  a  moment,  when,  bearing  the 
brakeman  halloo,  witness  looked  up  again  in 
that  direction,  and  saw  plaintiff  fall  over; 


that  he  was  struck  Just  as  the  brakeman 
cried  out.  The  testimony  for  plaintiff  fur- 
ther tended  to  show  that  these  cars  were 
moving  at  the  rate  of  12  to  IS  miles  per  hour; 
that  none  of  the  witnesses  for  plaintiff  heard 
any  bell  ringing  as  the  train  was  backing, 
though  those  who  lived  In  the  vicinity  of  the 
wire  mills  all  admitted  that,  when  the  win- 
dows were  open  and  the  nail  machines  were 
at  work,  no  other  sounds  could  be  heard  at 
that  place,  nor  could  the  sound  of  a  voice  be 
heard  there.  The  testimony  adduced  by  the 
defendant  tended  to  prove  tbat  this  train 
was  moving  eastward  on  Oratiot  street  at  a 
speed  of  six  miles  per  hour  or  less;  that 
there  was  a  man  stationed  on  the  end  of  the 
car  furthest  from  the  engine,  and  one  on 
each  of  the  other  two  cars;  tlmt  as  the  fore- 
most car  upon  which  this  man  was  stationed 
was  about  making  the  curve  east  of  Twenty- 
First  street,  which  curve  was  48  feet  from 
the  comer  of  the  wire-mill  building  where 
plaintiff  got  hurt,  to  go  into  the  wire  mill, 
plaintiff  was  seen  standing  on  the  pavement, 
looking  into  tbe  mill;  tliat  he  then  started 
to  walk  on,  and  the  brakeman  on  said  car, 
seeing  the  danger  of  a  collision  with  bim, 
shouted  to  Iiim  as  loud  as  he  could,  but,  ow- 
ing to  the  noise  produced  by  the  wire  mill, 
he  did  not  seem  to  hear  him.  The  brakeman 
also  gave  the  stop  signal  to  the  engineer, 
and  the  train  was  brought  to  a  halt  as  speed- 
ily as  possible,  but  not  soon  enough  to  pre- 
vent the  comer  of  tbe  car  from  striking  plain- 
tiff, and  knocking  him  down;  that  the  bell 
of  the  engine  was  constantly  sounded,  and 
plaintiff  could,  by  looking  in  the  direction 
from  which  the  train  came,  have  seen  it  for 
a  distance  of  about  two  blocks  and  a  half. 
Defendant  demurred  to  tbe  evidence  at  the 
close  of  plaintiff's  evidence,  and  at  the  close 
of  the  whole  case,  but  unsuccessfully.  Tbe 
Jury,  after  receiving  most  elaborate  instruc- 
tions on  belialf  of  the  respective  parties  liti- 
gant, returned  a  verdict  for  defendant  Plaintiff 
filed  motion  for  a  new  trial,  and  the  court 
granted  it,  "on  account  of  an  erroneous  in- 
struction given  on  behalf  of  said  defendant'* 
What  instruction  it  was  is  nowhere  pointed 
out  Owing  to  the  facts  which  have  already 
been  disclosed,  however,  it  is  unnecessary  to 
discuss  whether  error  was  committed  in  In- 
structing the  Jury  or  not,  since  the  evidence 
shows  such  a  clear  case  of  contributory  neg- 
ligence on  tbe  part  of  plaintiff,  directly  con- 
tributing to  his  injury,  as  to  leave  no  doubt 
that  the  verdict  of  the  Jury  was  for  the  right 
party,  and  should  not  have  been  permitted 
to  stand  had  It  been  otherwise  than  it  was. 
This  is  the  rule  In  such  matters,  as  has  been 
laid  down  by  this  court  on  many  previous 
occasions.  Fitzgerald  v.  Barker,  96  Mo.  661, 
10  S.  W.  45;  Noble  v.  Blount,  77  Mo.  233; 
Otto  V.  Bent,  48  Mo.  23;  Greer  v.  Bank,  128 
Mo.  559,  30  S.  W.  319;  Keen  v.  Schnedler, 
92  Mo.  616,  2  S.  W.  312;  Busbey  v.  Glenn, 
107  Mo.  831,  17  S.  W.  9C9;  Macfarland  v. 
Helm,  127  Mo.  327,  29  S.  W.  1030;    Wear  v. 
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ICcGoikle,  1  Mo.  588;  Swearlngen  v.  Orne, 
8  Mo.  707;  Garesche  v.  Deane,  40  Mo.  168; 
and  many  other  cases.  This  case,  In  its 
contributory  negligence  features,  is  strongly 
resemblant  of  that  of  Maxey  ▼.  Railway  Oo., 
113  Mo.  1,  20  S.  W.  654;  and,  for  like  reasons 
therein  stated,  the  instruction  In  the  nature 
of  a  demurrer  should  have  been  given.  See 
that  case  and  the  authorities  therein  cited, 
and  also  the  later  cases  of  Hayden  r.  Rail- 
way Co.,  124  Mo.  566,  28  S.  W.  74;  Kelsay  T. 
Railway  Co.,  129  Mo.  362,  30  S.  W.  339;  Lane 
y.  Railway  Oo.  (Mo.  Sup.)  33  S.  W.  645. 
Judgment  reversed,  and  cause  remanded  to 
the  circuit  court,  with  directions  to  enter  a 
Judgment  for  the  defendant    All  concur. 


WARD  V.  BOARD  OF  EQUALIZATION 
OF  GBNTRY  COUNTY. 

(Supreme  (Jourt  of  Missonri,  Division  No.  2. 
Jane  30.  1896.) 

CaaxioBABi—RsviBW— Taxation  o»  Banks— Con- 
8TIT0TIOSAI.  Law— Title  of  Act. 

1.  On  certiorari  there  can  be  reviewed 
only  such  matters  as  appear  from  the  face  of 
the  record  brought  up  by  the  writ,  and  which  go 
to  the  jurisdiction  or  the  tribunal  to  which  the 
writ  is  sued  out. 

2.  That  petitioner,  on  certiorari  to  the  board 
of  equalization,  is  permitted  to  read  in  evidence, 
without  objectiou,  from  a  so-called  bill  of  ex- 
ceptions, signed  by  the  members  of  the  board 
and  purporting  to  contain  the  evidence  adduced 
by  him  before  it,  and  its  action  thereon,  does 
not  make  it  part  of  the  record. 

3.  The  exclusion  of  testimony  cannot  be 
considered  unless  called  to  the  attention  of  the 
lower  court  by  motion  for  new  trial. 

4.  Act  April  1,  1891.  providing  that  tne 
president  of  a  bank  shall  deliver  to  the  as- 
sessor a  list  of  shares  hrid  therein,  with  the 
face  value  thereof,  and  a  statement  of  all 
reserve  fuods,  undivided  profits,  premiums,  or 
earnings,  and  all  other  values  belonging  to  it, 
and  such  statement  shall,  for  purposes  of  taxa- 
tion, be  treated  as  that  amount  of  money,  ices 
the  taxable  value  of  the  real  estate  and  fixtures, 
subject  to  the  right  of  the  parties  in  interest  to 
show  the  impairment  of  such  shares  l)efore 
the  board  of  eqaalization,  does  not  violate  Const, 
art  10,  §  4,  providing  that  "all  property  subject 
to  taxation  shall  be  taxed  according  to  its  val- 
ue," though  Rev.  St.  1889,  8  7518,  gives  power 
to  the  lioard  of  equalization  to  hear  complaints 
and  equalize  the  valuation  and  assessments  on 
all  real  and  personal  property. 

5.  Act  April  1,  1891,  entitled  "An  act  to 
amend  article  2  of  chapter  138,  Revised  Stat- 
utes of  1889,  entitled  'The  assessment  and  col- 
lection of  the  revenue'  "  complies  with  Const. 
art.  4,  S  28,  requiring  the  subject  of  an  act  to  be 
clearly  set  forth  in  its  title:  everything  in  the 
act  being  germane  to  the  assessment  and  collec- 
tion of  the  revenues. 

Appeal  from  circuit  court  Gentry  county; 
C.  A.  Anthony,  Judge. 

Certiorari  by  George  Ward  to  the  board  of 
equalization  of  Gentry  county.  Proceedings 
dismissed.    Petitioner  appeals.    Aflirmed. 

C.  fi.  S.  €kK>dman  and  J.  W.  Sollinger,  for 
appellant.  W.  F.  Dalbey  and  McOuUough  & 
Peery,  for  respondent 


BURGESS,  J.  The  petitioner  sued  out  of  the 
circuit  court  of  Gentry  county  a  writ  of  cer- 
tiorari, directed  to  the  board  of  equalization 
of  that  county,  for  the  purpose  of  reviewing 
the  record  of  said  board  In  the  matter  of  the 
assessment  of  the  First  National  Bank  of 
King  City,  In  said  county,  In  which  said  bank 
the  petitioner.  Ward,  is  a  stockholder.  On  a 
hearing  in  the  circuit  court  the  proceedings 
were  dismissed,  and  the  petitioner  appealed. 
By  tbe  writ  which  was  issued  on  the  27th  day 
of  October,  1883,  the  board  waa  commanded 
to  send  up  a  transcript  of  the  record  of  its 
proceedings,  and  also  the  original  asBessment 
list  filed  with  the  assessor  by  tjae  caahler  or 
chief  officer  of  the  bonk. 

The  original  adsessment  list  called  for  in  the 
writ  is  as  follows: 

Ust  ol  taxabls  proparty  b*longlnR  to  or  nnder  th« 
control  of  First  National  Bank  ot  King  City,  Gentry 
oonntj.  state  at  MlaaonrLon  th*  flnt  daj  ol  J«n«,  ISM: 

Talnatloa. 

AmoQDt  ot  capital «M.OM  00 

Amount  of  anrplna  or  naerra. D.MO  00 

Amoant  of  aadiTided   proflU,  premtoms,  or 
aarnlaga — -. „..............—.-«...       S74  M 

ES.!):4M 
Laaa  real  eatata  and  Inmltare  and  flxtnraa.......  17,720  00 


4&1&4W 
Leas  one-bait  or  BO  per  cent,  to  plae*  on  same 
basis  ot  otbar  peraonal  property ..»...—  .~».  Sl,077  4t 

t2l.077  SO 

Daaarlptlon  ol  Real  Batata  owned  b;: 

I«t  II  and  lots  IS.  14,  U  and  U,  blook  s.  Cartar**  tad 
addition  to  KIuk  CItj,  Mo.,  except  40xTO  iHt  oat  ot  S.  W. 
comer  ot  aald  Iota  18, 14,  IB  and  1$. 


Name*  ot  Stock- 

No. 

Talnatlon. 

holders. 

Shares. 

Dollars. 

J.  H.  Ward >... 

187 

7,»U 

Ellla  Co.,  Kansas. 

10 
187 

420 
7,064 

Oeorge  Ward 

Gantry  Co.,      '• 

J.  H.  4  Geo.  Ward. 
ChJae  Bluad „. 

10 

420 

Do 

10 

430 

Do 

A.  T.  OanU _... 

10 

420 

«        Do 

E.  l:.  Blacklock  ..„ 

10 

420 

"        Do 

Wm.  Mobley 

10 

430 

"        Do 

Peter  Hammer...„ 

10 

410 

Do 

K.  McKlnney „. 

S 

310 

••        Do 

T.  A.  McKinney 

10 

420 

Do 

J.  B.  Harper „_ 

10 

420 

Dekalb  Co..    Mo. 

M.  W.  Cornett^...™ 

10 

420 

Do 

E  E  Talbot 

1 
10 

41 

420 

JaokBOD  i'o.t  Mo. 

John  Sherman „ 

Andrew    Co..   Mo. 

James  O'Malley. — 

10 

420 

Gentry  Co.,  Mu. 

Total  No.  ot  Shares.     600       $21,000 

Tbe  valae  at  the  atock  ot  the  bank  tor  taxation,  Is 
made  by  dedactlnff  troin  the  capital— First,  the  real  ea- 
fate,  tarnltnre,  and  flxtaree:  2nd,  frnm  tbe  anionnt  then 
left  60  per  cent,  or  one-halt  ta  taken  to  place  1  be  atock  oo 
the  same  baals  or  on  equallt^y  with  other  personal  prop- 
erty. 

State  of  Ml8Bonr1,\ 
County  ot  Gentry. ; 

George  Ward,  Cashier  lat  Nat.  Bk.  of  ICinR  CIt.v,  Mo., 
being  duly  aworn,  states  npon  his  oath  that  the  caah 
valne  of  aJl  the  shares  ot  stock  ot  the  Klmt  National 
Bank  of  King;  City,  Mo..  InclndinK  all  raeerre  fniids.  an- 
dlTlded  proflta,  premlams  or  earnings,  and  all  rnln  -s  of 
property  behinfflnff  t4i  said  corporation,  waM  on  the  flrat 
day  ot  Jane,  lx9'i.  tortj-two  dollars  per  share,  as  per 
statement  and  explanation  above. 

Oaorge  Ward,  Cashier. 

Svbscrlbad  and  awom  to  bdore  me,  this  27th  day  ol 
Deo.,  18112.  J.  D.  Felly,  Aasessor. 

By  George  W.  Hnnter. 

The  record  of  the  board  of  equalization  1» 
as  follows: 

"In  the  county  board  of  eqaallaation  of 
said  county,  on  the  etb  day  of  April,  1883, 
tbe    foUowbig>    among    otber,    proceedings 
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were  bad,  to  wit:  Ordered  that,  for  the  pur- 
pose of  taxation,  the  statement  of  Bhares  of 
stock,  together  with  the  statement  of  reserve 
funds,  undivided  profits,  premiums  or  eant- 
iDgra,  and  other  values,  delivered  to  or  fur- 
nished the  assessor  by  the  chief  officers  of 
the  several  banks  in  Gentry  county  be  treat- 
ed as  that  amount  of  money  less  the  taxable 
value  of  real  estate  and  fixtures  belonging 
to  said  banks,  respectively,  and  the  county 
clerk  Is  hereby  directed  to  extend  all  taxes 
levied  against  said  banks  on  the  valuations 
that  are  hereby  fixed  as  follows,  in  accord- 
ance with  the  above:  Bank  of  Stanberry, 
113,438;  Farmers'  Bank  of  King  City,  $16,- 
887;  Farmers'  &  Mechanics'  Bank,  $14,000; 
Farmers'  Bank  of  McFall,  $16,528;  First 
National  Bank  of  King  Oity,  $42,165;  Gen- 
try County  Bank,  $28,000;  Bank  of  Albany, 
$19,849;  Commercial  Bank  of  Btanberry, 
$10,000,— «uid  in  additkn  thereto  the  tax- 
able value  of  real  estate  and  fixtures  belong- 
ing to  said  banks,  rest)ectively,  which  tax- 
able value  of  real  estate  and  fixtures  is  here- 
by fixed  at  forty  per  cent,  of  the  valuation 
of  said  real  estate  and  flxtores  as  returned 
by  said  banks  to  the  assessor,  and  the  coun- 
ty clerk  is  directed  to  enter  such  assessment 
thus  made  upon  the  land  assessment  book 
for  the  year  1888,  and  extend  the  taxes 
against  said  valuation  as  against  others." 

"In  the  county  board  of  equalization  of 
said  county,  on  the  6th  day  of  April,  1893, 
the  following,  among  other,  proceedings 
were  had,  to  wit:  Ordered  that  the  secre- 
tary give  notice  through  the  mail  of  the  fact 
to  all  persons  owning  or  controlling  prop- 
erty the  assessed  valuation  of  which  has 
been  raised  by  this  board,  specifying  the 
property  and  the  amount  raised,  and  that 
said   board   will   on   the  fourth   Monday  In 

,  1893,  to  hear  reasons,  if  any  may  be 

given,  why  such  increase  should  not  be 
made." 

"In  the  county  board  of  equalization  of 
said  county,  on  the  24th  day  of  April,  1893, 
the  f<^owlng,  among  other,  proceedings  were 
had,-  to  wit:  Now  appear  the  following  nam- 
ed banks,  the  First  National  Bank  of  King 
City,  the  Farmers'  Bank  of  King  aty,  the 
Farmers'  &.  Mechanics'  Bank  of  Stanberry, 
the  Bank  of  Stanberry,  the  Bank  of  Albany, 
the  Gentry  County  Bank,  the  Commercial 
Bank  of  Stanberry,  and  Farmers'  Bank  of 
McFall,  by  their  attorneys,  C.  H.  a  Good- 
man and  J.  W.  SnlUnger,  and  move  the 
board  to  continue  the  hearing  of  their  re- 
spective appeals  until  Saturday,  the  29th 
day  of  April,  1883,  which  motion  the  board, 
after  consideration,  sustains,  and  the  hear- 
ing of  said  appeals  is  hereby  adjourned  ac- 
cordingly." 

"In  the  county  board  of  equalization  of 
said  county,  on  the  29th  day  of  April,  1883, 
tlie  following,  among  other,  proceedings 
were  had,  to  wit:  The  matter  of  the  assess- 
ment, based  on  the  list  delivered  to  the  as- 
sessor by  the  principal  officers  of  the  follow- 


ing named  banks  to  wit,  the  Bank  of  Al- 
bany, Gentry  County  BasJc,  Farmers'  &  Me- 
chanics' Bank,  Bank  of  Stanberry,  First  Na- 
tional Bank  of  King  City,  and  George  Ward 
and  J.  H.  Ward,  stockholders  therein.  Far- 
mers' Bank  of  King  City,  and  Farmers' 
Bank  of  McFall,  coming  on  to  be  heard,  and 
Chaa.  H.  S.  Goodman,  Esq.,  and  J.  Wllford 
Sullinger,  Esq.,  appearing  as  attorneys  for 
said  banks  and  the  persons  holding  shares 
of  stock  therein,  and  W.  F.  Dalbey  and 
James  W.  Witten,  Esq.,  counsel  for  Gentry 
county,  and  the  board  having  lieard  the  ob- 
jections, and  reasons  offered,  and  the  testi- 
mony offered  In  support  thereof  by  the  said 
banks,  orders  that  ail  further  consideration 
of  said  matter  be  postponed,  and  hearing 
thereof  continued,  until  Wednesday,  the  3d 
day  of  May  next." 

"In  the  county  board  of  equalization  of 
said  county,  on  the  4th  day  of  May,  1895, 
the  following,  among  other,  proceedings 
were  had,  viz.:  The  matter  of  the  assess- 
ments, based  on  the  lists  delivered  to  the 
assessor  by  the  principal  officers  of  the  fol- 
lowing named  banks,  to  wit,  Bank  of  Al- 
bany, Gentry  Connty  Bank,  Farmers'  &  Me- 
chanics' Bank,  Bank  of  Stanberry,  First  Na- 
tional Bank  of  King  City,  and  George  and 
J.  W.  Ward,  stockholders  therein,  Farmers' 
Bank  of  King  City,  and  Farmers'  Bank  of 
McFall,  coming  on  to  be  heard,  and  Chas. 
H.  S.  Goodman,  Esq.,  and  J.  W.  Sullinger, 
Esq.,  appearing  as  attorneys  for  said  banl» 
and  the  persona  holding  shares  of  stock 
therein,  and  Wm.  F.  Dalbey  and  James  W. 
Witten  on  behalf  of  the  county,  and  the 
board  having  heard  the  objection  made  to 
the  action  of  tills  board  heretofore  taken  in 
relation  to  the  said  assessment,  and  having 
considered  the  reasons  offered  why  such  ac- 
tion should  not  be  rescinded,  orders  and  di- 
rects tliat  so  much  of  said  order  as  relates  to 
the  assessment  and  taxation  of  the  real  es- 
tate and  fixtures  of  said  bank  be,  and  the 
same  is  hereby,  rescinded  and  vacated,  and 
that  so  much  of  said  order  as  related  to  the 
assessment  and  taxation  of  the  shares  of 
said  banks,  and  of  the  reserve  funds,  undi- 
vided profits,  premiums  or  earnings,  and  oth- 
er values  of  the  said  banks  be,  and  the  same 
is  hereby,  modified  so  as  to  read  as  follows: 
'Ordered  that,  for  the  purpose  of  taxation, 
the  face  value  of  the  shares  of  stock  and  all 
reserve  fimds,  undivided  profits,  premiums 
or  earnings,  and  other  values,  as  shown  by 
lists  and  statements  thereof,  furnished  to 
the  assessor  of  Gentry  county,  Missouri,  by 
the  chief  officers  of  the  following  named 
banks,  to  wit,  of  the  Gentry  County  Bank, 
Bank  of  Albany,  Farmers'  &  Mechanics' 
Bank,  Bank  of  Stanberry,  First  National 
Bank  of  King  City,  Farmers'  Bank  of  King 
City,  and  Farmers'  Bank  of  McFall,  be,  for 
the  purpose  of  taxation,  treated  as  that 
amount  of  money  after  deducting  from  the 
respective  amounts  so  returned  by  each  of 
said  banks  the  value  of  the  real  estate  and 


Digitized  by  CjOOQ IC 


650 


86  SODTHWBSTBHN  REPORTEE, 


(Mo. 


flztores  belonging  to  said  bank,  aa  shown 
by  the  statements  thereof  returned  as  afore- 
said, and  that,  for  the  purpose  of  taxation 
and  assessment,  the  values  of  the  shares  of 
stock  of  each  of  said  banks,  except  the  Bank 
of  Stanberry,  shall  be  ascertained  by  dlTld- 
(ng  amounts  remaining  In  each  Instance,  aft- 
er deducting  the  returned  value  of  the  real 
estate  and  fixtures  as  hereinbefore  directed, 
by  the  whole  number  of  shares  of  stock  of 
each  of  said  banks,  respectively,  and  that 
said  shares  of  stock  of  each  of  said  banks, 
where  the  value  thereof  Is  ascertained,  sliaU 
be  assessed  to  the  shareholders  in  each  of 
said  Isanks,  except  the  Bank  of  Stanberry, 
as  the  same  apiteara  on  and  by  the  lists  fur- 
nished as  aforesaid,  and  the  taxes  thereon 
extended  on  said  shares  of  stock  at  the  value 
thereof,  so  ascertained  in  the  manner  here- 
tofore described,  and  that  the  sum  of 

^)e  assessed  and  taxed  to  A.  L.  Tomblln  and 
Ed.  Sager,  proprietors  of  the  Bank  of  Stan- 
berry;  and  It  Is  farther  ordered  that  the 
assessor's  books  be  corrected,  and  the  tax 
books  so  made  op,  and  the  taxes  extended 
so  they  will  conform  to  this  order.'  " 

Tn  the  coimty  court  of  said  county,  on  the 
4tb  day  of  May,  1893,  the  following,  among 
other,  proceedings  were  had,  to  wit:  "Ordered 
that  the  assessor's  books  be  changed  and 
amended,  and  that  the  clerk  of  this  court 
make  up  the  tax  books  for  the  year  1893,  and 
extend  the  taxes  thereon  In  conformity  with 
the  actions  of  tbe  county  board  of  equaliza- 
tion." 

All  of  said  orders  were  properly  certified 
to  by  the  clerk  of  the  county  court  of  said 
county  of  Gentry. 

It  may  be  conceded  tbat  the  action  of  the 
board  of  equalization  in  tbe  assessment  of  the 
property  of  petitioner  is  subject  to  review  in  a 
proceeding  by  certiorari,  and.  If  the  assessment 
be  erroneous,  the  action  of  the  board  should  be 
quashed.  State  v.  Dowllng,  60  Mo.  134;  State 
V.  St  Louis  County  Court,  47  Mo.  504;  Hanni- 
bal &  St.  J.  R.  Co.  V.  State  Board  of  Equaliza- 
tion, 64  Mo.  294.  Bat  It  Is  well  settled  that 
the  writ  of  certiorari  only  brings  up  the  rec- 
ord; and  only  such  matters  as  appear  from 
the  face  thereof,  and  which  go  to  the  juris- 
diction of  the  tribunal  to  which  the  writ  is 
sued  out,  can  be  reviewed  by  such  writ.  "The 
minutes  of  the  proceedings  cannot  be  gone 
Into  in  a  proceeding  of  this  nature.  Nothing 
but  the  record  Is  brought  up  in  an  instance 
like  the  present"  Hannibal  &  St.  J.  B.  Co. 
V.  State  Board  of  Equalization,  supra;  State 
V.  Buchanan  County  Board  of  SSquallzatlon, 
108  Mo.  235,  18  S.  W.  782.  It  must  there- 
fore follow  that  no  error  was  committed  In 
refusing  to  permit  the  petitioner  to  introduce 
evidence  dehors  the  record  with  respect  to 
what  occurred  before  said  board,  nor  in  ex- 
cluding evidence  offered  by  him,  as  to  the 
values  of  other  property  within  the  county. 
Nor  did  the  fact  that  petitioner  was  permitted 
to  read  in  evidence,  without  objection,  from 
what  he  called  a  bill  of  exceptions,  signed  by 


the  members  of  said  board,  purporting  to  con- 
tain the  evidence  adduced  by  him  before  that 
body  and  its  action  thereupon,  make  It  part 
of  the  record,  as  no  provision  is  made  by  law, 
either  common  or  statutory,  for  any  sudi  pro- 
cedure before  such  a  tribunal.  Moreover,  tbe 
actloa  of  the  court  In  excluding  the  verbal 
testimony  was  one  of  exception,  and,  in  order 
that  it  might  be  considered  by  this  court, 
should  have  been  called  to  the  attention  of 
the  trial  court  in  the  motion  for  a  new  trial, 
which  was  not  done. 

It  Is  not  claimed  that  the  coimty  board  of 
equalization  was  not  properly  organized,  but 
that  it  exceeded  its  authority  In  raising  the 
pro  rata  valuation  of  petitioner's  shares  of 
stock  in  said  bank  from  the  sum  of  $42  to 
$84.31  per  share,  being  a  total  Increase  in  the 
valuation  of  said  shares  of  stock  of  $8,031. 
The  aggregate  value  of  petitioner's  shares  as 
returned  by  him  to  the  assessor,  after  deduct- 
ing the  taxable  value  of  their  ratable  propor- 
tion of  the  real  estate  and  fixtures  of  said 
bank,  was  $7,954.  This  valuation  seems  to 
have  been  arrived  at  by  adding  together  the 
capital  stock  of  $50,000,  the  surplus  or  re- 
serve, $9,500,  and  $374.99,  the  amount  of  the 
imdlvided  profits,  making  a  total  of  $59374.99, 
from  which  was  deducted  the  value  of  the  real 
estate,  furniture,  and  fixtures,  $17,720,  leav- 
ing a  balance  of  $42,154.99.  This  last  amount 
was  by  the  petitioner,  In  his  capacity  of  cash- 
ier, diminished  50  per  cent,  to  place,  as  it  is 
Claimed,  the  same  on  an  equality  with  other 
personal  property  returned  for  taxation,  leav- 
ing a  remainder  of  $21,077.50,  which,  divided 
by  500,  the  number  of  shares  in  tbe  bank, 
gave  $42  as  the  taxable  value  of  each  share, 
and  $7,954  as  the  total  value  of  petitioner's 
shares.  By  section  7518,  Rev.  St  1889,  power 
is  given  said  board  to  hear  complaints  and 
to  equalize  the  valuation  and  assessments 
upon  all  real  and  personal  property  within 
the  county  which  is  made  taxable  by  law, 
the  only  restriction  placed  upon  their  power 
being  that  they  shall  not  reduce  the  valuation 
of  the  real  or  personal  property  of  the  county 
below  the  value  thereof  as  fixed  by  the  state 
board  of  equalization.  By  the  section  next 
following  It  is  made  the  duty  of  the  board  to 
raise  the  valuation  of  all  property,  real  and 
personal,  which  may  have  been,  in  their  opin- 
ion, returned  below  Its  value  according  to  the 
rules  prescribed  by  statute,  etc  In  1891,  the 
legislature  passed  an  act  entitled  "An  act  to 
amend  article  2,  of  chapter  138,  Revised  Stat- 
utes of  1889,  entitled  'The  assessment  and 
collection  of  the  revenue,' "  approved  April  1, 
1891,  by  which  it  is  provided,  among  other 
things,  that  "persons  owning  shares  of  stock 
in  banks,  or  any  joint  stock  institution  or  as- 
sociation doing  a  banking  business  *  •  • 
incorporated  under  or  by  any  law  of  the  Unit- 
ed States  or  of  this  state,  shall  not  be  required 
to  deliver  to  tbe  assessor  a  Ust  thereof;  but 
the  president  or  other  chief  officer  of  such 
corporation,  institution  or  association,  shall, 
under  oath,  deliver  to  the  assessor  a  list  of  all 
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cbares  of  stock  held  therein  and  the  names 
■of  the  persons  who  hold  the  same,  with  the 
face  value  thereof,  ^d  shall  also  deliver  to 
the  assessor  a  complete  statement  of  all  re- 
aerve  funds,  undivided  profits,  premiums  or 
earnings,  and  all  other  values  belonging  to 
such  corporations,  companies,  institutions  or 
associations.  And  such  statement  of  shares  of 
atock,  together  with  the  statement  of  reserve 
funds,  undivided  profits,  premiums  or  earn- 
ings and  other  values  so  delivered  to  or  fur- 
nished the  assessor,  shall,  for  the  purposes  of 
taxation,  be  treated  as  that  amount  of  money, 
less  the  taxable  value  of  the  real  estate  and 
fixtures,  subject  to  the  right  of  the  parties  In 
interest,  to  show  the  impairment  of  such 
ahares  of  stock  before  the  board  of  equaliza- 
tion. Private  bankers,  brokers,  money  brokers 
and  exchange  dealers  shall  make  like  returns 
and  be  assessed  and  taxed  thereon  in  like 
manner  as  hereinabove  provided."  It  will 
thus  be  seen  that  the  board  clearly  had  the 
power  and  jurisdiction  to  increase  the  value 
which  had  been  fixed  on  the  petitioner's  bank 
stoclc,  and  that  they  did  so  according  to  the 
letter  and  spirit  of  Uie  law  quoted.  They  had 
the  assessment  list  which  had  been  returned 
by  the  bank  before  them,  and  that  furnished 
4he  necessary  datum  from  which  the  assess- 
nient  was  increased. 

But  petitioner  insists  that  as,  by  the  order 
■ot  the  board  of  equalization  of  April  6,  1883, 
the  taxable  value  of  the  real  estate  and  fix- 
tures of  the  several  banks  therein  named  was 
fixed  at  40  per  cent,  of  the  value  returned  by 
the  assessor,  the  value  of  plaintiff's  shares  of 
stock,  being  fixed  at  their  face  value,  was  one 
xaA  one-half  times  greater  than  it  should 
have  been,  had  the  mandates  of  section  7518, 
Kev.  St,  been  obeyed,  and  that  the  act  of  1881 
.authorizing  the  same  was  unequal  taxation, 
and  invalid,  because  in  contravention  of  sec- 
tion 4,  art.  10,  of  the  constitution  of  the  state, 
which  provides  that  "all  property  subject  to 
taxation  shall  be  taxed  in  proportion  to  Its 
value."  It  is  conceded  by  petitioner  that  per- 
fect equality  of  taxation  is  impracticable,  and 
.that  much  must  be  left  to  the  discretion  of  the 
legislature  as  to  the  method  of  ascertaining 
and  equalizing  the  values  of  property;  but 
where  a  gross  inequality  is  provided  for  by 
statute,  and  clearly  within  the  inhibition  of 
the  orpmlc  law,  then  such  statute  will  be  de- 
•clared  inoperative.  Weeks  v.  City  of  Milwau- 
kee, 10  Wis.  242,  is  relied  upon  as  sustaining 
his  position  that  the  law  of  1881  is  unconstitu- 
tional in  that  it  discriminates  in  the  values  of 
taxable  property.  The  facts  in  that  case 
showed  that  land  of  the  value  of  $300,000  had 
been  released  from  taxation,  and  that  by  rea- 
son thereof  taxes  on  the  property  of  plalntlfi! 
in  the  same  municipality  were  largely  in- 
creased, and  It  was  rightly  held  to  be  in  vio- 
lation of  the  provision  of  the  constitution  of 
that  state  which  provides  that  "the  rate  of 
taxation  shall  be  imtform."  The  property  in 
that  case  was  of  the  same  kind,  while  in  the 


case  in  hand  no  discrimination  was  made  in 
the  same  class  or  character  of  property.  By 
the  law  of  1891  the  rate  of  taxation  is  not 
fixed,  nor  was  there  any  discrimination  made 
by  the  board  of  equalization  in  the  rate  of 
taxation,  but  it  was  the  same  on  all  kinds  and 
classes  of  property  subject  to  taxation;  the 
only  difference  being  that,  on  shares  of  stock 
in  banking  institutions  and  other  corporations 
named  In  the  act,  a  prima  facie  value  is  fix- 
ed by  the  act  on  such  shares,  while  as  to 
other  properties  the  values  are  fixed  by  the 
assessor,  subject  to  the  right  of  the  board  to 
lower  or  raise  the  same.  The  face  value  of 
such  stock  is  only  a  prima  facie  value,  and  is 
subject  to  the  right  of  the  parties  in  interest 
to  show  the  impairment  of  such  shares  of 
stock  before  the  board  of  equalization.  The 
value  fixed  on  such  stock  is  not  an  arbitrary 
value,  but  subject  to  the  right  of  the  owner 
to  appear  before  the  Iioard  and  to  show  its 
impaled  value.  If  such  be  the  case.  To  the 
state  belongs  the  sovereign  power  of  taxation, 
and  in  the  exercise  of  this  power  it  has  the 
right  to  provide,  by  proper  legislation,  means 
for  arriving  at  the  values  of  all  taxable  prq[>- 
erty,  and  for  assessing  and  collecting  the  reve- 
nues, subject  only  to  the  limitations  and  re- 
strictions provided  for  by  the  constitution. 
And,  "however  much  this  power  may  be 
abused  by  the  legislature,  the  only  check  up- 
on it  is  the  responsibility  of  the  legislative 
body  to  its  constltutents.  Redress  against  un- 
just taxation  must  be  sought  in  the  same  way, 
and  no  other,  as  redress  against  unjust  and 
oppressive  legislation  in  the  general  enact- 
ment of  laws  is  sought"  Railroad  Co.  v. 
Maguire,  49  Mo.  490. 

A  still  further  contention  is  that  the  act  of 
1891  is  unconstitutional  because  not  in  com- 
pliance with  section  28,  art.  4,  of  the  state  con- 
stitution, which  requires  that  the  subject  of 
the  act  shall  be  clearly  set  forth  in  its  title. 
The  title  to  the  act  is  as  before  quoted,  and 
purports  to  be  an  amendment  to  article  2,  c. 
138,  Rev.  St  1888,  entitled  "The  assess- 
ment and  collection  of  the  revenue."  Every- 
thing in  the  amendment  is  germane  to  the 
title  of  the  act;  that  is,  to  the  assessment  and 
collection  of  the  revenues.  It  contains  noth- 
ing inconsistent  with  its  title,  or  tliat  might 
not  be  expected  to  be  found  under  such  a  title. 
It  bears  no  indication  whatever  of  a  purpose 
by  the  legislators  to  mislead  or  deceive,  and 
comes  clearly  within  the  rule  announced  by 
this  court  in  Lynch  v.  Murphy,  119  Mo.  163, 
24  S.  W.  774,  and  authoriUes  cited.  Even  if 
there  were  a  reasonable  doubt  as  to  the  con- 
stitutionality of  the  act  it  would  have  to  be  re- 
solved in  favor  of  its  validity;  but  in  our 
minds  there  exists  no  such  doubt  on  the  ques- 
tion as  to  the  sufficiency  of  its  title.  Finding 
no  reversible  error  In  the  record,  the  Judg- 
ment is  affirmed. 


GANTT,  P.  J, 
cur. 


and  SHERWOOD,  J.,  con- 
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SELVBGB  v.  ST.  LOOTS  &  S.  F.  RT.  OO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  30.  189«.) 

Carriers  — Escape  of  Texas  Cattlb  —  Cohmuni- 
CATioN  OP  Fbver— Liability— Statute — Cos- 

STITUTIOSAbl TV — INTERSTATE  COMMERCE. 

L  Rev.  St  1889,  f|  953,  954,  in  so  far  as 
they  proliibit  tho  transportation  through  the 
state  of  Texas  of  Mexican,  Cherokee,  or  Indian 
cattle  afflicted  with  Texas  or  Spanish  fever,  ia 
an  interference  with  interstate  commerce. 

2.  A  railway  company  is  not  liable  for  death 
of  ctocJc  from  disease  contracted  from  stock 
which  escaped  from  its  cars  while  being  shipped 
through  the  state,  unless  negligence  on  its  part 
ifl  ^own. 

Appeal  from  circuit  court,  Laclede  county; 
C.  C.  Bland,  Judge. 

Action  by  John  Selvege  against  tbe  St. 
I.i0ui8  &  San  Francisco  Railway  Company  to 
recover  the  value  of  three  cows  alleged  to 
■  have  died  from  a  disease  contracted  from  cat- 
tle which  escaped  from  defendant's  cars 
while  being  shipped  through  the  state. 
From  a  judgment  for  plaintiff,  defendant  up- 
peals.    Reversed. 

L.  F.  Parker,  for  appellant  3.  P.  Nlzon 
and  J.  T.  Moore,  for  appellee. 


GANTT,  P.  J.  This  action  was  commen- 
ced before  a  Justice  of  tbe  peace  upon  the  fol- 
lowing statement:  "Plaintlfl,  John  Selvege, 
for  his  causb  of  action,  states  that  the  St 
Louis  and  San  BYanclsco  Railroad  Company, 
at  the  41me  hereinafter  menticmed,  was  a  cor- 
poration duly  orfi;anized  under  the  laws  of 
the  state  of  Missouri.  Plaintiff  further  states 
that  the  said  railroad  company  did,  between 
tbe  1st  day  of  April,  1892,  and  the  Ist  day  of 
Jane,  1892,  bring  into,  upon,  and  through  La- 
clede county,  Missouri,  and  from  one  part  of 
said  county  to  another  part  of  said  county,  on 
its  railroad,  Texas,  Mexican,  Cherokee,  or  In- 
dian cattle  affected  with  what  Is  commonly 
called  Texas  or  Spanish  fever,  and  with  oth- 
er contagious  and  infectious  diseases.  Plain- 
tiff further  states  that  said  Texas  or  Spanish 
fever  and  other  contagious  disease  was  com- 
municated from  said  diseased  cattle  to  an- 
imals In  the  neighborhood  and  along  the  line 
of  such  transportation,  and  that  on  or  about 
the  18th  day  of  September,  1892,  plaintiff 
was  the  owner  of  three  cows,  of  the  value  of 
one  hundred  and  five  dollars;  that  said  Tex- 
as, Mexican,  Cherokee,  or  Indian  cattle  so 
transported  by  defendant  company  on  its 
cars  was  and  said  cattle  went  at  large  in  the 
neighborhood  and  along  the  line  of  said  rail- 
road of  said  defendant;  and  that  Spanish  or 
Texas  fever  and  other  Infectious  and  con- 
tagious fever  or  disease  was  communicated 
from  such  diseased  animals  to  the  said  three 
cows  of  plaintiff,  by  reason  of  which  said 
cows  of  plaintiff  became  diseased  and  died, 
by  which  plaintiff  was  damaged  in  the  sum 
of  one  hundred  and  five  dollars,  for  which 
plaintiff  prays  Judgment,  with  costs  of  suit" 


Judgment  was  rendered  in  plaintiff's  flavor 
by  the  Justice,  and  in  due  time  the  case  was 
appealed  to  the  circuit  court,  where  it  was 
tried  before  the  Judge  thereof  sitting  as  a 
Jury,  upon  the  following  agreed  statement; 
"It  is  hereby  stipulated  and  agreed  that  the 
court  shall  consider  tbe  following  facts  in 
said  cause,  to  wit:  That  In  the  month  of 
September,  1892,  after  the  wreck  at  Brush 
Creek  hereinafter  stated,  the  animals  de- 
scribed in  plaintiff's  petition  died  of  disease, 
and  upon  a  post  mortem  examination  their 
appearance  Indicated  that  they  died  of  Texas 
or  Spanish  fever;  and  the  value  of  said  cows 
was  $105  at  the  time  of  their  deattL  That 
their  symptoms  prior  to  death,  and  their  ap- 
pearance after  death  were  those  of  an  ani- 
mal affected  by  Spanish  or  Texas  fever;  and 
that  their  usual  range  was  in  Clougb's  addi- 
tion to  the  town  of  Lebanon,  and  particular- 
ly around  and  near  the  stock  yards  In  said 
town.  That  several  other  animals  which 
usually  grazed  In  the  same  range  died  at 
about  the  same  time,  and  had  symptoms  sim- 
ilar to  plalntlfrs  cows  before  death,  and  sim- 
ilar appearances  afterwards.  That  on  the  22d 
day  of  June,  1892,  there  was  a  wreck  on  de- 
fendant's railroad  near  Brush  Creek,  in  La- 
clede county.  Mo.,  about  seven  miles  west 
of  Lebanon,  by  which  several  cars  of  a 
freight  train  were  derailed;  and  that  in  that 
-wreck  one  car  loaded  with  cattle  was  broken 
up,  and  the  cattle  therein  escaped  to  the  ad- 
jacent county;  and  that  no  cattle  escaped 
from  any  other  car  in  said  train.  That  said 
car  was  badly  broken  up,  the  end  of  it  being 
broken  out  and  the  running  part  thereof  be- 
ing In  such  a  condition  that  it  was  Impossi- 
ble to  run  tbe  same  further  on  said  road; 
and  that  the  same  remained  upon  the  road- 
bed and  track  of  the  defendant  until  after 
the  cattle  were  removed  therefrom,  as  here- 
inafter stated;  and  that,  by  reason  of  said 
car  and  running  gear  being  upon  the  road- 
bed, no  other  train  could  pass  there  until 
said  car  was  removed;  and  that  tbe  cattle 
from  said  wredted  car,  after  the  wreck,  were- 
turned  out  of  said  car  by  defendant's  em- 
ploye opening  tlie  car,  and  turning  them  out 
ui>on  the  right  of  way.  That  said  car  was 
marked  in  plain  letters  on  tbe  side  thereof 
'Southern  Cattle';  and  that  the  said  cattle 
that  so  escaped  had  tbe  ai^>earance  of  Tex- 
as cattle,  but  appeared  to  be  healthy  cattle. 
Said  cattle  were  collected  by  the  employes  and 
agents  of  defendant  from  off  tbe  range  the 
next  day  afterwards,  and  were  driven  up  the 
public  road  to  tbe  town  of  Lebanon,  through 
Clougb's  addition  to  said  town,  and  were 
there  placed  in  tbe  stock  yards  about  darlc 
tbe  next  night  after  tbe  wreck,  and  during 
the  night  were  shipped  away.  The  stock 
yards  In  which  these  cattle  were  placed  were 
the  same  stock  yards  as  those  near  and 
around  wUch  plaintiff's  animals  were  In  the 
habit  of  grazing.  That  there  were  no  deaths 
among  native  cattle  at  and  around  Lebanon, 
in  Laclede  county,  Mo.,  with  symptoms  of 
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Texas  fever,  till  after  tbe  wreck  at  Brash 
Creek;  and  that  after  that  time  a  large  num- 
ber of  native  cattle  In  the  ranges  through 
which  tbe  Texas  cattle  from  tbe  wreck  were 
4rlven  died  with  symptoms  of  Texas  fever, 
and  no  native  cattle  died  with  such  symp- 
toms except  such  as  grazed  in  the  ranges 
through  which  the  Texas  cattle  passed.  That 
after  the  said  wreck  near  Brush  Creek,  in 
Laclede  county.  Mo.,  the  native  cattle  in  La- 
.  clede  county.  Mo.,  along  the  line  and  right  of 
way  •t  the  St.  Louis  &  San  Francisco  Ball- 
road,  over  which  the  said  Texas  cattle  were 
being  transported,  died,  with  all  tbe  charac- 
teristic symptoms  and  lesions  peculiar  to  the 
Texas  or  Spanish  fever;  and  that  there  were 
no  native  cattle  died  of  such  disease  except 
such  as  passed  through  such  ranges  where 
the  Texas  cattle  had  been.  That  all  the  na- 
tive cattle  that  died  of  Texas  fever  were 
usually  kept  on  the  range,  and  In  the  im- 
mediate vicinity  of  defendant's  right  of  way 
in  Laclede  county,  Mo.  That  said  Texas  cat- 
tle, while  being  so  driven  to  stock  yards  at 
Lebanon,  stampeded,  and  ran  around  and 
about  the  neighborhood  in  which  plaintUf's 
cow  was  grazing,  and  on  which  she  grazed 
until  she  became  sick,  as  above  stated.  That 
it  is  a  scientific  fact  that  cattle  from  a  dis- 
trict infected  with  Texas  fever,  though  per- 
fectly healthy  themselves,  can,  and  some- 
times do,  disseminate  tbe  disease  known  as 
Spanish  or  Texas  fever  among  native  cattle, 
and  that  the  disease  can  be  communicated 
by  such  healthy  cattle  from  an  Infected  dis- 
trict in  different  ways,  and  one  of  the  ways 
is  by  native  cattle  passing  along  or  across 
the  range  through  which  infected  Texas  cat- 
tle have  passed.  That  the  defendant  oper- 
ates a  line  of  railway  running  from  Paris, 
Tex.,  tiurough  the  Indian  Territory  and  Ar- 
Icansas,  and  also  a  line  from  Sapulpa,  in  tbe 
Indian  Territory,  by  way  of  Vlnita,  in  the 
Indian  TeiritoiTt  through  Missouri,  to  the 
city  of  St  Louis;  and  that  said  road  connects 
with  the  Missouri,  Kansas  &  Texas  Railroad 
at  Vlnita;  and  that  said  lines  of  road 
meet  at  Monett,  Mo.,  and  cars  from  all  of 
said  lines  pass  over  the  main  line  of  road 
from  Monett  to  the  city  of  St.  Louis;  and 
tliat  said  main  line  passes  through  Laclede 
county,  Mo.;  and  that  Brush  Creek  and 
Lebanon  are  both  stations  on  said  line  be- 
tween Monett  and  St.  Louis.  That  the  only 
car  broken  open  in  said  wreck  which  took 
place  near  Brush  Creek,  Laclede  county.  Mo., 
on  June  22,  1892,  was  stock  car  initialed  'a 
C.  C.  C'  and  numbered  2.287.  That  said 
car  contained  twenty-three  (23)  head  of  beef 
cattle,  shipped  by  Samuel  Hunnicut,  from 
Greenville,  in  the  state  of  Texas,  which  were 
consigned  by  Samuel  Hunnicut,  from  Oreen- 
ville,  Tex.,  direct  to  Cassidy  Brothers,  Na- 
tional Stock  Yards,  East  St  Louis,  lU.  That 
they  were  shipped  on  a  through  bill  of  lad- 
ing from  Greenville,  Tex.,  over  the  Missouri, 
Kansas  &  Texas  Railway,  to  Vlnita,  Indian 
Territory,  and  from  Vlnita  to  St  liOnls,  Mo., 


over  the  St  Louis  &  San  Francisco  Railway, 
and  from  St  Louis,  Mo.,  to  East  St  Louis, 
IlL,  over  the  Bridge  Terminal  Company. 
That  said  cattle  were  unloaded  and  fed  at 
Vlnita,  and  from  that  point  were  destined 
direct  to  Bast  St  Louis,  without  any  Inten- 
tion of  unloading  in  Missouri;  and  that  ex- 
cept for  the  accident  resulting  In  the  wreck 
of  June  22,  1892,  the  same  would  have  pass- 
ed directly  through  the  state  of  Missouri 
without  unloading,  and  without  any  delay, 
except  such  as  is  necessarily  incident  to  such 
traffic  and  the  transfer  to  and  over  the  ter- 
minal lines;  and  that  the  cattle  so  shipped 
by  the  said  Samuel  Hunnicut,  from  Green- 
ville, Tex.,  to  Cassidy  Brothers,  Bast  St 
Louis,  111.,  were  the  same  cattle  tliat  escaped 
from  the  car  near  Brush  Creek,  Laclede 
county,  Mo.,  on  June  22,  1892,  to  the  adjacent 
county,  and  which  were  gathered  and  put  in 
the  stock  yards  at  Lebanon,  Mo.,  by  the  em- 
ployes and  agents  of  the  defendant,  as  above 
stated.  That  over  the  face  of  the  said  bill 
of  lading  was  written  'Southern  Cattle,'  and 
also  the  word  'Quarantine';  and.  If  the  find- 
ing shall  be  for  plaintiff,  Judgment  shall  bo 
entered  in  Us  favor  for  the  sum  of  $105  and 
costs.  Tliat  It  Is  further  agreed  that  germs 
of  Texas  or  Spanish  fever  are  scattered  or 
set  out  in  ranges  of  native  cattle  by  Texas 
or  Spanish  cattle  passing  through  the  ranges 
of  native  cattle,  and  that  such  germs  will 
continue  to  live,  and  ^nay  be  communicated 
to  and  thereby  affect  native  cattle  with  Tex- 
as or  Spanish  fever  at  any  subsequent  time, 
until  such  germs  are  killed  by  freezing  dur- 
ing the  following  winter." 

The  defendant  then  prayed  the  court  to 
give  the  following  instructions:  "The  court 
declares  the  law  in  this  case  as  follows: 
First  Under  the  stipulations  of  the  facts  in 
this  case,  the  plaintiff  Is  not  entitled  to  re- 
cover, and  the  finding  shall  be  for  the  defend- 
ant Second.  That  the  provisions  of  section 
953  of  the  Revised  Statutes  of  Missouri,  for 
the  year  1889,  In  so  far  as  they  apply  to  in- 
terstate commerce,  are  unconstitutional  and 
void,  and  are  In  conflict  with  section  8,  arti- 
cle 1,  of  the  constitution  of  the  United  States. 
Third.  That  the  provisions  of  section  954  of  the 
Revised  Statutes  of  Missouri  for  the  year  18^9. 
In  so  far  as  snch  provisions  apply  to  inter- 
state commerce,  are  nneonstltutlonal  and 
void,  and  are  In  conflict  with  section  8,  arti- 
cle 1,  of  the  constitution  of  the  United 
States,"— which  the  court  refused  to  do,  to 
which  refusal  of  the  court  to  give  such  In- 
structions defendant  then  and  there  excepted 
at  the  time.  The  court  foimd  for  the  plain- 
tiff, and  rendered  Judgment  accordingly. 

It  is  apparent  on  the  face  of  the  petition 
that  plaintiff's  right  to  recover  is  bottomed 
upon  sections  953  and  954,  Rev.  St  Mo. 
1889.1      It  also  appears  beyond  all  cavil  that 

iRev.  St.  1880.  «  953,  954,  prohibit  the 
transportation  tbrongh  the  state  of  aoy  Texaa, 
Mexican,  Cherokee,  or  Indian  cattle  afflicted 
with  Texas  or  Spanish  fever. 
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the  cattle  were  shipped  from  Texas  to  Illi- 
nois, and,  at  the  time  of  the  accident  to  the 
car  In  which  they  were  loaded,  were  being 
transported  through  this  state,  without  any 
Intention  of  being  unloaded  within  our  bor- 
ders. Cattle  thus  transported  are  articles 
of  Interstate  commerce,  and  such  a  shipment 
falls  clearly  within  the  authority  of  congress 
to  regulate  commerce  between  the  states.  In 
the  recent  case  of  Grimes  v.  Eddy,  126  Mo. 
168,  28  S.  W.  756,  said  sections  953  and  954 
were  condemned  by  this  court  in  banc,  as  an 
attempt  to  regulate  commerce  between  -the 
states,  and  therefore  In  contravention  of  the 
constitution  of  the  United  States,  and  void. 
As  no  allegation  of  negligence  Is  made  in  the 
statement,  and  the  agreed  statement  disclos- 
es none,  there  appears  to  be  no  foundation 
whatever  for  a  recovery.  The  judgment  of 
the  circuit  court  Is  reversed. 

SHERWOOD  and  BURGESS,  33.,  concur. 


HUSTON  T.  TYLER. 

(Supreme  Court  of  MisBoari,  Division  No.  2. 

June  SO,  1896.) 

Assumpsit— Plkadiko—Vakiakos— Principal  and 

aobnt — dlsolosobb  of  aobnot — fraud  op 

Priscipal — Provisos  or  Jurt. 

1.  A  complaint  alleged  that  defendant  was 
engaged  in  obtaining  loans  for  others  on  notes, 
which  was  well  known  to  the  plaintitF;  that 
defendant,  while  so  engaged,  contracted  with 
plaintiff  to  loan  a  certain  sum  upon  the  note  of 
vortain  parties  named,  which  note  defendant 
agreed  to  procure  for  plaintiff;  that  thereafter 
defendant  delivered  to  plaintiff  a  note  purport- 
ing to  be  signed  by  the  parties,  named;  that 
plaintiff,  believing  defendant's  representations, 
nud  being  induced  thereby,  loaned  the  money, 
delivering  the  amount  to  defendant,  and  receiv- 
ing the  note.  BeU,  that  the  pleading  must  be 
construed  as  a  complaint  in  assumpsit  on  the 
alleged  express  agreement  to  procure  and  de- 
liver to  plaintiff  the  note  of  the  parties  named, 
in  default  of  proof  of  which  plaintiff  cannot  re- 
cover. 

2.  Defendant,  having  disclosed  to  plaintiff 
that  he  was  acting  only  as  agent  for  the  maker 
of  the  note  in  procuring  the  loan,  is  not  re- 
si)onsible  for  fraud  of  the  maker  rendering  the 
note  worthless. 

3.  The  question  whether  the  agency  of  de- 
fendant was  made  known  to  plaintiff,  in  view 
of  a  conflict  of  evidence,  was  for  the  jury. 

4.  Where  there  is  a  conflict  of  evidence,  a 
peremptory  instruction  to  find  for  one  of  the 
parties  is  error. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; H.  M.  Ramey,  Judge. 

Assumpsit  by  Samuel  P.  Huston  a^ralnst 
John  F.  Tyler.  Tha:«  was  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Thos.  J.  Porter,  B.  R.  Vineyard,  and  Ben 
J.  Woodson,  for  appellant  Brown  &  Pratt, 
Vinton  Pike,  and  Wljlard  P.  HaU,  for  re- 
spondent 

SHERWOOD,  J.  Action  for  the  sum  of 
$2,500.  The  nature  of  the  action  best  ap- 
pears from  the  petition,  which,  omitting  cap- 
tion, etc.,  Is  the  following:    "That  the  de- 


fendant was  at  the  time  hereinafter  men- 
tioned, and  now  Is,  engaged,  at  the  said  city 
of  St.  Joseph,  In  the  business  of  obtalning- 
loans  of  money  for  others  on  their  promis- 
sory notes,  and  that  the  plaintiff  well  knew 
him  to  be  engaged  in  said  business;  that  the- 
defendant,  at  said  city,  on  the  8tJi  day  of 
AprU,  1892,  prosecuting  the  business  afore- 
said, •  •  •  entered  Into  a  contract  and 
agreement  with  the  plaintiff  by  which  the  lat- 
ter agreed  to  loan  twenty-five  hundred  dollars 
upon  the  promissory  note  of  the  following- 
parties,  to  wit,  Thomas  M.  Smith,  Pat  Cv 
tin,  Philip  Weckerlhi,  and  Jane  E.  Stailth, 
which  said  note  the  defendant  undertook  scd 
agreed  to  procure  and  deliver  to  plaintiff; 
that  thereafter  the  defendant  presented  and 
delivered  to  the  plaintiff  a  promissory  note 
for  the  sum  of  twenty-five  hundred  dollars, 
purporting  to  be  signed  by  aU  of  said  par- 
ties, and  represented  to  the  plaintiff  th£t 
it  was  the  note  agreed  upon  between  themr 
that  the  plaintiff  believed  defendant's  repre- 
sentation to  be  true,  and,  relying  thereon, 
and  being  induced  thereby,  he  loaned  the 
sum  of  twenty-five  hundred  dollars  upon  said 
note,  and  delivered  said  sum  to  the  defend- 
ant, and  received  said  note;  that  the  said 
note  was  not  in  fact  signed  by  any  of  the 
parties  whose  names  appear  signed  thereto, 
except  Thomas  M.  Smith;  that,  on  the  con- 
trary, the  signatures  of  all  the  other  parties, 
to  said  note  were  forged  thereto;  that  the 
said  Thomas  Smith  was  at  all  the  times  here- 
in mentioned,  and  is  now,  insolvent;  that 
payment  of  said  note  has  been  demanded  of 
said  Smith,  and  all  the  other  parties  whose 
names  appear  signed  thereto,  and  payment 
has  been  refused;  that  no  part  of  the  said  note, 
principal  or  interest,  has  been  paid;  that  the 
plaintiff  has  tendered  the  said  note  to  defend- 
ant, and  has  demanded  of  him  payment  of  said 
sum  of  twenty-five  htmdred  dollars,  with  Inter- 
est thereon,  which  has  been  refused  by  defend- 
ant; that  the  plaintiff  now  tenders  said  note 
into  court  for  the  use  of  the  defendant  Where- 
fore the  plaintiff  prays  Judgment  against 
the  defendant  for  the  sum  of  twenty-five 
hundred  dollars,  with  Interest  thereon  at 
the  rate  of  six  per  cent  per  annum  frem 
said  8th  day  of  April,  1892."  The  answer  of 
defendant  consisted,  in  substance,  of  a  goi- 
eral  denial,  and  then  of  the  following:  "De- 
fendant admits  that  he  was  at  the  time  men- 
tioned In  plaintiff's  petition,  engaged,  at 
the  city  of  St  Joseph,  In  the  business  of 
obtaining  loans  of  money  for  others,  which 
was  known  to  plaintiff,  and  that,  In  the  pros- 
ecution of  said  business,  he  did,  on  or  about 
April  8,  1892,  apply  to  plaintiff  for  a  loaif 
of  twenty-five  hundred  dollars.  But  defend- 
ant states  the  fact  to  be  that  he  did,  at 
said  time,  at  the  Instance  and  request  of 
Thomas  M.  Smith,  and  as  bis  agent  only, 
apply  to  plaintiff  for  a  loan  of  said  sum  of 
money  for  said  Smith,  fully  Informing  plain- 
tiff who  his  principal  was,  and  that  said 
Smith  proposed   the  names   of   Pat   GurtiUr 
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PhlUp  WeckM-IIn,  and  Jane  E.  Smith  as  his 
sureties;  that,  plaintiff  having  agreed  to  make 
said  loan,  defendant  so  Informed  said 
Smith,  and  received  from  him  the  note  men- 
tioned in  plaintiiTB  petition,  to  be  by  defend- 
^t  conveyed  and  delivered  to  plaintiff;  that, 
OS  such  agent  of  said  Smith,  defendant  deliv- 
ered said  note  to  plaintiff,  and  received  from 
him  the  amount  of  said  loan,  and  paid  the 
same  to  said  Smith,  less  the  commission 
due  him  for  his  services  in  negotiating  said 
loan.  Defendant  states  that  he  received 
said  note  from  said  Smith,  believing  aU  the 
BignatnTes  thereto  were  genuine,  and  plain- 
tiff received  the  same  from  defendant,  know- 
ing at  the  time  that  defendant  was  acting, 
in  the  delivery  thereof,  and  In  the  receipt  of 
said  money,  as  such  agent  of  said  Smith,  and 
relying  upon  the  representations  of  said 
Smith  that  the  signatures  thereto  were  gena- 
Ine."  Plaintlfl's  reply  was  a  general  denial, 
etc. 

The  evidence  on  part  of  plaintifl  hlmseU 
tended  to  show  that,  while  he  was  In  his 
office,  on  the  6th  or  7th  of  April,  1892,  he 
received  a  message  over  the  telephone  from 
defendant,  asking  tf  he  would  loan  $2,500 
for  three  months  on  the  following  names: 
Thomas  M.  Smith,  Pat  Cortln,  Philip  Weck- 
erlln,  and  Jane  Smith.  Defendant,  being 
asked  by  plaintiff  if  they  (the  above  named 
parties)  would  make  a  good  note,  replied, 
"It  would  be  a  A  1,"  or  "gilt-edged,"  or 
something  of  that  kind,  but  that  plaintiff  had 
better  investigate  the  solvency  for  himsedf. 
On  Investigation  plaintiff  ascertained  that, 
though  Thomas  Smith  had  nothing,  yet  the 
others  were  large  prtypertf  owners,  etc. 
Plaintiff  then  called  defendant  by  telephone, 
and  told  him  he  would  make  the  loan,  when 
defendant  replied,  "I  will  get  up  the  note 
[or  "get  the  note"],  and  bring  it  to  yon."  On 
the  morning  the  note  bears  date,  defendant 
came  into  plaintiff's  office,  and  said,  "Here's 
your  note  [or  "the  note"].  I  want  my  money 
[or  "the  money"]."  That  thereupon  plaintiff 
asked  to  whom  the  check  for  the  amount 
was  to  be  given,  when  defendant  replied, 
"Myself;  it  is  to  be  in  my  name."  Where- 
upon plaintiff  said:  "That  is  alL  right  Xou 
are  good  to  me  for  the  amount,"—  and  drew 
a  check  for  $2,500,  payable  to  defendant, 
handed  it  to  him,  and  received  in  return 
from  defendant  a  note  for  a  like  sum,  due 
in  three  mcMiths,  on  which  note  were  the 
names  which  had  been  mentioned  over  the 
telephone.  Defendant  did  not  state  to  plain- 
tiff for  whom  he  was  obtaining  the  money, 
but  plaintiff  did  not  suppose  defendant  was 
getting  the  money  for  himself,  but  supposed 
he  was  getting  the  money  for  those  whose 
.  names  were  on  the  note.  When  the  note  fell 
due  it  was  not  met,  and  It  was  ascertained 
that  the  names  of  all  on  it  but  Thomas 
Smith's  were  forgeries;  and  It  was  admitted 
at  the  trial,  on  part  of  plaintiff,  that,  in  all 
of  defendant's  transactions  connected  with 
the  note,  defendant  acted  in  good  faith,  and 


without  knowledge  of  the  nongenulneness 
of  the  signatures  aforesaid.  Testifying  on  his 
own  behalf,  defendant  at  first  said:  "Tom 
Smith  came  to  me  and  said  he  wanted  to 
borrow  $2,500.  I  told  him  I  thought  I  could 
get  the  money.  I  went  to  my  telephone, 
and  telephoned  Mr.  Huston,  and  asked  him 
if  he  had  $2,500  to  loan.  Tom  told  me  he 
wanted  to  give,  as  security,  his  aunt,  Jane 
Smith,  Patrick  Curtin,  and  Philip  Wecker- 
lin.  I  told  Mr.  Huston  that  Thomas  Smith 
wanted  to  borrow  $2,600,  and  would  give  as 
security  his  aunt,  Jane  Smith,  Patrick  Cur- 
tin, and  Philip  Weckerlln.  Mr.  Huston  asked 
me^  Is  that  a  good  note?'  I  told  him  I 
thought  it  was,  but  I  preferred  that  he  would 
make  his  own  examination,  and  see  to  it. 
He  says:  'Then,  I  will  do  so.  I  will  see  to 
it,  and  let  you  know.'  The  next  day  Mr. 
Huston  called  me  up,  and  said  I  could  have 
the  money  on  that  Smith  note."  Defendant 
further  detailed  in  evidence  that  Smith,  on 
being  informed  that  he  could  get  the  money, 
signed  a  note  for  $2,500  prepared  for  him  by 
defendant,  and  gave  It  to  one  Asbury  to 
have  It  signed  by  the  other  parties  to  it,  and 
on  the  return  of  Asbury  with  only  two  of  the 
names  of  the  promised  parties  to  it.  Smith 
went  out  to  get  his  aunt's  signature  to  it, 
and  shortly  thereafter  returned  with  the 
name  of  his  aunt  on  the  note;  that  there 
upon  defendant  took  the  note  over  to  plain- 
tiff's office,  and,  on  being  aslced  by  him, 
"How  will  you  have  the  check  made,— to 
you,  or  to  Smith?"  replied:  "It  don't  make 
any  difference.  Ton  had  Just  as  well  make 
It  to  me,  and  I  will  settle  with  Smith,"  etc. 
Upon  the  attention  of  defendant,  however, 
being  called  to  the  first  part  of  his  testi- 
mony, he  said,  by  way  of  ccHrection:  "I 
flrat  asked  him,  'Mr.  Huston,  have  you  got 
$2,600  to  loan?'  He  said  he  had.  I  told 
him  that  Tom  Smith  wanted  to  borrow  that 
amount,  and  said  that  he  would  give  as  se- 
curity on  his  note,  his  aunt,  Jane  Smith, 
Patrick  Curtin,  and  Philip  We<dserUn."  Id 
this  statement  defendant  Is  fully  supported 
as  to  the  language  he  stated  he  used,  by  Miss 
Maggie  Qulnllv^i,  who  testified  that  defend- 
ant went  to  the  telephone,  called  up  Mr. 
Huston,  and  asked  him  If  he  had  $2,500  to 
loan,  and  then  he  said:  "Tom  Smith  wants 
to  borrow  that  amount,  and  says  he  will 
give  as  security  his  aunt,  Mrs.  Jane  K. 
Smith,  Patrick  Curtin,  and  Philip  Wecker- 
lln." Then  he  says:  "I  think  the  note  is 
perfectly  good,  Mr.  Huston,  but  you  had 
better  Investigate  for  yourself."  It  further 
appeared  in  evidaice  that  defendant,  on 
receipt  of  the  check,  took  out  $150  for  his 
commlsi^on,  and  turned  over,  by  check,  the 
residue  to  Tom  Smith.  The  foregoing  is  a 
sufficient  statement  ot  the  evidence  for  the 
purposes  of  the  present  occasion.  On  the 
conclusion  of  the  testimony  the  court  gave 
the  Jury  a  peremptory  Instruction  to  find  for 
plaintiff  the  amount  of  the  note  with  Inter- 
est at  6  per  cent,  from  its  date,  and  a  ver- 
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diet  In  accordance  with  this  Instruction  wbb 
returned. 

1.  Cblttr  says:  "An  Inducement,  In  an  ac- 
tion of  assumpsit.  Is  in  the  nature  of  a  pre- 
amble, stating  the  circumstances  under 
which  the  contract  was  made,  or  to  which 
the  consideration  has  reference."  1  Chit  PL 
(16th  Am.  Ed.)  •208;  Id.  'Ill  et  seq.;  BUss, 
Oode  PL  (3d  Ed.)  {{  149,  150;  Steph.  PL  { 
53;  5  Am.  &  Eng.  Enc.  Law,  355.  Under 
these  authorities.  It  will  readily  he  seen  that 
the  "matter  of  inducement"  in  this  instance 
begins  at  the  initial  statement  as  quoted 
from  the  petition,  and  ends  at  the  asterisk 
as  marked  after  the  word  "aforesaid."  The 
"gist"  of  the  action  manifestly  lies  in  the  al- 
legation that  defendant  undertook  and 
agreed  to  procure  and  deliver  to  plaintiff  a 
promissory  note  of  certain  named  parties  for 
the  sum  of  $2,5<X).  Were  this  an  action  at 
common  law,  it  would  be  denominated  "ex- 
press assumpsit"  1  Watt,  Act  &  Def.  373. 
And,  notwithstanding  the  common-law  forms 
have  been  abolished,  their  substance  In  great 
part  remains,  and  this  is  still  true  of  the  dis- 
tinction between  mere  matter  of  inducement 
and  the  "gist"  of  the  action,  or  matter  of 
substance.  Bliss,  Code  PL  i  148.  So  that, 
from  these  ccosiderations,  it  must  be  evident 
that  plaintlfTs  contention  that  "the  petition 
in  this  case  is  not  based  upon  an  agreement 
by  Tyler  to  prociire  a  note  signed  by  the  par- 
ties named,"  and  that  "the  agreement  Is  set 
out  by  way  of  inducement  in  connection  with 
all  the  other  facts  connected  with  the  trans- 
action," cannot  prevaiL  And,  even  if  it  be 
conceded  that  the  words  from  the  asterisk 
downward  constitute  only  matter  of  Induce- 
ment, still  plaintiff  is  in  no  better  plight,  be- 
cause the  allegation  is  certainly  material  to 
plaintiff's  recovery;  and  on  this  point  Chltty 
says:  "In  general,  however,  every  allegation 
In  any  inducement  which  is  material  and  not 
Impertinent  and  foreign  to  the  cause,  and 
which  consequently  cannot  be  rejected  as 
surplusage,  must  be  proved  as  alleged,  and 
a  variance  would  be  fatal."  1  Ohlt  PL  •299. 
We  regard,  however,  the  allegation  already 
noted,  not  as  mere  matter  of  inducement, 
but  as  the  gravamen  of  plaintiff's  action; 
and,  without  proof  of  It,  and  there  was  none, 
he  was  not  entitled  to  recover  in  this  case. 

2.  Plaintiff  having  elected  to  sue  on  an 
alleged  express  contract  on  the  part  of  de- 
fendant to  procure  and  deliver  to  plaintiff  a 
promissory  note  for  $2,500,  etc.,  cannot  en- 
large his  cause  and  basis  of  action  by  re- 
sorting to  the  general  words  of  his  petition, 
but  will  be  confined  to  the  act  specifically  as- 
signed in  his  petition  as  his  ground  of  ac- 
tion. Schneider  v.  Railway  Co.,  75  Mo.  295; 
Waldhler  v.  Railroad  Co.,  71  Mo.  514;  Fuchs 
V.  City  of  St  Louis  (Mo.  Sup.)  34  3.  W.,  loc. 
«it  513.  And  plaintiff  having  declared  upon 
what  is  an  express  contract  or  warranty  as 
to  the  genuineness  of  certain  signatures,  he 
was  thereby  precluded  from  relying  on  an 
implied  warranty  to  the  same  effect    In- 


ternational Pavement  Go.  v.  Smith,  Beggs 
&  H.  Mach.  Co.,  17  Mo.  App.  264;  Dem- 
Ing  V.  Foster,  42  N.  H.  175;  McOraw  v. 
Fletcher,  35  Mich.  104;  Baldwin  v.  Yan 
Deusen,  37  N.  Y.  487.  Nothing  is  better 
settled  in  this  state  than  that  a  party  will 
not  be  permitted  to  sue  upon  one  cause  of  ac- 
tion and  recover  ni>on  another.  Clements  v. 
Yeates,  69  Mo.  628,  and  cases  cited;  Carson 
V.  Gummlngs,  Id.  325;  Sumner  v.  Rogers,  90 
Mo.  324,  2  S.  W.  476.  In  the  last  case  cited, 
it  was  ruled  that,  though  our  Code  speaks  of 
every  suit  brought  thereunder  as  a  "civil  ac- 
tion," yet  this  extends  only  to  the  form  of 
the  action,  and  not  to  its  substance.  On  a 
subsequent  occasion  it. was  ascertained  that 
the  same  view  had  been  expressed  in  a  more 
amplified  way  by  the  court  of  appeals  of 
New  York,  to  the  effect  that,  notwithstand- 
ing a  party  may  move  to  have  the  pleading 
of  bis  adversary  made  more  definite  and  cer- 
tain, yet  he  is  not  bound  to  do  this.  That 
Is  the  primary  duty  of  the  party  drawing 
the  pleading,  and  the  latter  cannot  cast  that 
onus  on  his  opponent  by  failing  to  pMtorm 
his  own  duty  in  the  first  Instance,  and  that 
duty  consists  In  expressing  bis  meaning 
clearly  and  unmistakably.  Snyder  v.  Free, 
114  Mo.  360,  21  S.  W.  847;  Clark  v.  Dillon, 
97  N.  Y.  370.  See,  also,  Young  v.  Schofleld 
(Mo.  Sup.)  34  S.  W.,  loc.  cit  499.  In  short, 
the  cases  above  cited  recognize  the  doctrine 
that  the  "fundamental  requirements"  of 
good  pleading  are  and  must  remain  the 
same,  whether  under  Code  or  common  law; 
that  is  to  say,  a  pleading  must  be  so  drawn 
as  to  tender  a  definite  issue  or  issues,  and 
not  have  the  adversary  to  grope  in  the  dark 
as  to  what  the  meaning  <^  the  pleading  is. 
"This  is  no  more  allowable  now  than  for- 
merly." Clark  V.  Dillon,  supra.  In  the  case 
at  bar,  therefore,  It  was  misleading,  in  plead- 
ing plaintiff's  cause  of  action,  to  plead  an 
express  contract,  and  then,  on  the  trial,  rely 
upon  that  as  a  matter  of  Indncement,  and 
also  on  "all  the  other  facts  connected  with 
the  transaction,"  whether  such  other  facts 
accorded  with  the  theory  of  an  express  con- 
tract of  warranty  or  not. 

3.  The  testimony  of  defendant  as  corrected 
by  him,  supported  as  it  Is  by  that  of  MIsb 
QnlnUven,  doubtless  establishes  that  defend- 
ant was  acting  only  as  the  agent  of  Tom 
Smith,  and  this  was  communicated  by  him 
to  plaintiff.  If  BO,  then  under  all  the  au- 
thorities he  cannot  be  held  liable  for  subse- 
quent occurrences.  Whitney  v.  Wyman,  101 
U.  S.  392;  Mecfaem,  Ag.  |  555,  and  cases 
cited;  Bank  v.  OaUaudet,  120  N.  Y.  208,  24 
N.  E.  994;  Worthington  v.  Cowles,  112  Mass. 
30.  In  these  circumstances,  there  being  a 
conflict  to  some  extent  in  the  testimony,  it 
should  have  been  left  to  the  jury  to  say 
whether  the  agency  of  defendant  In  the 
transaction  had  been  made  known  by  de- 
fendant to  plaintiff.  But  it  seems  the  aa- 
thorlties  do  not  go  so  far  as  to  require  a 
direct  making  known  of  the  fact  of  the 
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agency,  etc.;  for,  In  treating  of  this  topic, 
It  Is  said  In  a  recent  work  of  acknowledged 
merit,  already  cited:  "It  is  material  in  these 
-cases  that  the  party  complaining  of  a  want 
of  authority  in  the  agent  should  be  Ignorant 
of  the  truth  touching  the  agency.  If  he  baa 
full  knowledge  of  the  facts,  or  of  such  facts 
as  are  sufficient  to  put  him  on  inquiry,  and 
he  falls  to  avail  himself  of  such  knowledge, 
or  of  the  means  of  knowledge  reasonably  ac- 
cessible to  him,  he  cannot  say  that  he  was 
misled  simply  on  the  ground  that  the  other 
assumed  to  act  as  agent  without  authority." 
Mechem,  Ag.  |  546,  and  cases  cited;  Whart 
Ag.  §  531.  Now,  in  this  case,  among  the 
concessions  made  during  the  trial  by  plaln- 
tur  when  testifying,  was  this:  "I  supposed 
[Tyler]  was  getting  it  [the  money]  for  the 
parties  whose  names  were  on  the  note.  I 
did  not  suppose  he  was  getting  it  for  him- 
self." So  that,  under  the  authorities  just 
cited,  even  on  plaintiff's  own  showing,  it 
should  hare  been  left  to  the  Jury  to  say 
whether  there  was  such  knowledge  on  the 
part  of  plaintiff  of  the  facts  attendant  on 
the  transaction,  or  of  such  facts  as  were 
sufficient  to  put  him  on  inquiry,  and  he  failed 
to  avail  himself  of  such  facts  as  were  either 
actually  or  else  potentially  known  to  him. 
Indeed,  It  would  seem  that  the  bare  presenta- 
tion of  the  note  to  plaintiff  by  defendant 
without  indorsement  would  be  sufficient  to 
put  plaintiff  on  Inquiry  as  to  whether  de- 
fendant was  the  seller  of  the  note,  or  acting 
as  the  agent  of  the  principal  therein.  And 
certainly  the  means  of  knowledge  as  to  these 
were  "reasonably  accessible"  to  plaintiff, 
for  a  bare  inquiry  would  no  doubt  hare 
«licited  from  defendant  in  Just  what  capac- 
ity he  was  acting. 

4.  There  are  cases  where,  if  a  broker  sells 
a  negotiable  promissory  note,  and  transfers 
it  without  indorsement  and  by  delivery, 
without  disclosure  of  his  principal,  he  be- 
<x>mes  liable  as  principal  to  those  with  whom 
he  deals,  and  will  be  held  to  an  implied  war- 
ranty not  only  of  his  authority  to  sell  It,  but 
also  that  the  signatures  of  all  prior  parties 
to  It  are  genuine.  Mechem,  Ag.  S  &29,  citing 
Thompson  v.  McCullough,  31  Mo.  224,  and 
other  cases.  But  in  this  case  there  is  no 
charge  made  that  defendant  was  the  seller 
of  the  note,  and  if  he  was,  and  disclosed  his 
agency,  etc.,  he  would  not  impliedly  warrant 
the  genuineness  or  value  of  the  paper  which 
he  transferred  by  delivery.  Tied.  Com.  Pa- 
per, §  245. 

5.  In  addition  to  the  reasons  above  given, 
sho^ving  that  error  occurred  during  the  trial 
of  the  case  at  bar,  may  be  instanced  the  fact 
that  the  trial  court  gave  a  peremptory  in- 
struction to  the  Jury  to  find  for  plaintiff. 
Such  an  instruction  would  have  been  errone- 
ous, even  had  there  been  no  conflict  In  the 
testimony.  This  has  been  the  uniform  rule  in 
this  state  since  Bryan  v.  Wear,  4  Mo.  106; 
Vanlx  V.  Campbell,  8  Mo.  224;  Gregory  v. 
Chambers,  78  Mo.  294;  Wolff  v.  Campbell,  110 
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Mo.  114.  19  S.  W.  622.  And  the  reason  giv- 
en in  the  first-mentioned  case  was  that  such 
an  instruction  in  effect  told  the  Jury  "they 
must  believe  the  evidence."  Of  course, 
where,  as  here,  there  is  conflicting  evidence, 
the  error  of  such  an  instruction  on  part  of 
plaintiff  becomes  of  more  pronounced  pro- 
portions. Because  of  the  errors  mentioned, 
we  reverse  the  Judgment  and  remand  the 
cause.     All  concur. 


AMERICAN   BREWING   CO.   v.   TALBOT 

et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  30.  1896.) 

SnpBEMB  Court  —  Jubibdiction — Appbal — Insol- 

VKSCr  OP  BtTBBTI   ox  APPBAL   BOSD— 

Vacation  of  Svpbrsbdeas. 

1.  Under  Rev.  St.  1889,  $  3243,  which  con- 
fers on  all  courts  power  to  issue  all  writs  neces- 
sary to  the  exercise  of  their  respective  jurisdic- 
tions accordinj;  to  the  principles  and  nsages  of 
law;  and  section  6661,  which  perpetnates  the 
common  law  in  so  far  as  it  is  not  inconsistent 
with  state  or  federal  laws, — the  supreme  court 
has  authority,  where  the  surety  on  an  appeal 
bond  becomes  insolvent  pending  appeal,  to  re- 
quire the  appellant  to  furnish  a  new  bond,  and, 
if  be  fail  to  furnish  it,  to  vacate  the  superse- 
deas. 

2.  Where  the  surety  on  an  appeal  bond 
becomes  insolvent  after  the  approval  of  the 
bond,  the  appellate  court  will  require  the  appel- 
lant to  furnish  a  sufficient  bond,  and,  on  his 
default,  vacate  the  supersedeas. 

Action  by  the  American  Brewing  Company 
against  one  Talbot  and  others.  There  was  a 
judgment  for  plaintiff,  and,  pending  aiq;>eal 
by  defendants,  the  surety  on  the  appeal  bond 
became  Insolvent,  and  plaintiff  moves  to  va- 
cate the  supersedeas.  Sustained,  unless  a 
sufficient  bond  is  ffied. 

W.  C.  &  J.  C.  Jones,  for  appellants.  Lubke 
&  Muench,  for  respondent. 

PER  CURIAM.  Plaintiff  has  moved  to  va- 
cate the  supersedeas  unless  a  new  appeal 
bond  be  given.  The  ground  of  the  motion  is 
that,  since  the  approval  of  the  appeal  bond, 
the  surety  has  become  insolvent..  The  fact  is 
supported  by  affidavit,  and  is  not  disputed. 
Bur  the  appellants  insist  that  this  court  has 
no  power  to  order  a  new  bond,  or  to  vacate 
the  stay  order,  under  the  statutes  on  the 
subject.  Bev.  St  188U,  {{  2255,  2256.  Another 
section  of  the  statute  law  (2249)  shows  the 
facts  which  should  ^Ist  to  warrant  an  order 
staying  execution,  or  an  approval  of  the  se- 
curity ottered  in  compliance  with  that  section. 
Ajnong  the  essential  prerequisites  of  such 
a  stay  is  that  any  needed  securities  should  be 
approved  by  the  court,  and  the  penalty  of  the 
bond  should  be  in  double  the  amount  of  the 
Judgment,  etc.  The  whole  tenor  of  the  act  indi- 
cates that  the  bond  should  secure  what  It  pur- 
ports to  secure.  But  what  if  the  sureties  be- 
come insolvent  after  the  appeal  has  removed 
the  cause  to  the  supreme  court?  Is  the  stay 
to  continue,  nevertheless?  Or  has  the  court, 
into  which  the  appeal  has  brought  the  cause, 
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power  to  require  tbe  secnrity  to  be  kept  good, 
under  penalty  of  removing  the  stay  of  execu- 
tion? It  was  held  in  this  case  at  ati  earlier 
stage  that,  where  the  bond  originally  approv- 
ed did  not  comply  with  the  statute,  a  new  one 
might  be  required  in  the  appellate  court,  to 
keep  the  stay  of  execution  In  force.  Brewing 
Co.  T.  Talbot  (1894)  125  Mo.  388,  28  S.  W.  685. 
The  principle  of  that  ruling  is  that  the  se- 
curity afforded  by  the  bond  must  be  real,  and 
not  a  sham.  State  t.  DiUon  (1889)  98  Mo.  90, 
11  S.  W.  255,  never  intended  to  declare  any 
such  proiMsltion  as  that  the  approval  of  an  ap- 
peal bond  once  obtained  in  the  circuit  court 
would  effect  a  stay  during  all  subsequent 
stages  of  the  appeal,  without  regard  to  the  ac- 
tual security  it  might  or  might  not  afford 
meanwhile.  That  case  simply  laid  down  the 
very  correct  rule  that  the  approval  of  the 
appeal  bond  on  the  circuit  effected  a  stay  of 
execution,  and  amounted  to  a  raling  on  the 
sniaclency  of  the  bond.  The  question  now  un- 
der consideration  was  not  then  considered. 
A  statutory  stay  of  execution  flUs  the  place  of - 
the  writ  of  supersedeas  under  an  older  sys- 
tem of  practice,  though  It  Is  of  much  broader 
scope,  because  of  the  administration  of  law 
and  equity  in  Missouri  in  the  same  court 
But  we  think  no  reaacmable  interpretation  of 
the  statutes  on  the  subject  will  sanction  tbe 
continuance  of  the  stay  where  the  security 
has  become  insolvent  after  the  appeal  bond 
has  been  once  approved.  The  stay  Is  subject 
to  tbe  order  of  the  court  in  which  the  cause 
Is  pending,  in  accordance  with  the  demands 
of  Justice  and  the  obvious  spirit  of  the  stat- 
utes authorizing  a  stay.  The  order  of  court 
which  produces  a  stay  of  execution  Is  like 
other  orders  or  process  of  the  court,  namely, 
subject  to  the  control  of  tbe  court,  so  that  it 
shall  not  become  an  instrument  of  injustice. 
Bryant  v.  Russell  (1895)  127  Mo.  422,  30  S. 
W.  107.  Where  the  surety  on  an  appeal  bond 
becomes  Insolvent,  after  the  bond  has  been 
duly  approved,  we  hold  that  the  appellate 
court  In  which  the  cause  is  pending  may  va- 
cate the  supersedeas  unless  the  appellant  will 
furnish  a  ney^  bond,  such  as  the  statute  ob- 
viously demands  for  a  stay  of  proceedings  on 
the  Judgment.  Though  there  is  no  express 
statutory  authority  for  such  action,  we  think 
the  Inherent  power  of  the  court  (under  the 
general  laws  governing  its  organization)  per- 
mits such  an  order,  in  tbe  circumstances  here 
shown.  Rev.  St.  1889,  8§  3243,  6561 ;!  State 
V.  Rombauer  (1891)  104  Mo.  619, 15  S.  W.  850, 
and  16  S.  W.  502.  The  United  States  supreme 
court  has  held  that  It  bad  power  to  make  such 
an  order,  although  its  inherent  authority  is 
probably  less  extensive,  under  the  scheme  of 
federal  government  created  by  the  constitu- 
tion of  the  United  States,  than  the  Inherent 

1  Rev.  St.  1889.  {  8243,  confers  on  all  conrta 
power  to  Issue  all  writs  necessary  to  the  exer- 
cise of  the  respective  Jurisdictions  according  to 
tho  principles  and  tisages  of  law;  and  section 
05(51  perpetuates  the  cnmmon  law  In  so  far  as 
it  is  not  inconsisteDt  with  state  or  federal  laws. 


power  of  the  supreme  court  In  this  state,  un- 
der our  constitution  and  the  laws  above  cited. 
Jerome  v.  McCarter  (1874)  21  Wall.  17;  Knox 
Ga  Ct  V.  U.  S.  (1879)  25  U.  S.  (Lawy.  Ed.) 
191;  Wllllama  v.  Claflln  (1880)  103  U.  S.  753. 
See,  also.  Fence  Co.  v.  Branham  (1893)  32 
Fla.  289,  13  South.  281.  Tbe  motion  to  va- 
cate the  supersedeas  will  be  sustained  unless 
a  sufficient  appeal  bond  be  filed  within  30 
days.  In  a  form  and  with  security  to  be  ap- 
proved by  one  of  the  Judges  of  this  court  or 
of  the  circuit  court  from  which  the  cause 
came.  Unless  such  bond  be  given  as  above, 
the  order  of  supersedeas  or  stay  of  execution 
will  be  vacated  at  the  end  of  that  period.  All 
concur,  except  BRACE,  C  J.,  absent 


ST.  LOUIS,  K.  &  S.  R.  CO.  et  al.  v.  WEAR 

et  aL 
(Supreme  Court  of  MissourL    June  30,  1896.) 

RbOEIVBRS  —  Ck>MPBNgAT10H  —INVALID    APPOINT- 
MBN'T. 

1.  Where  the  order  appointing  a  receiver 
is  adjudged  to  be  unauthorised,  the  receiver 
is  not  entitled  to  compensation  from  the  funds 
coming  into  Iiis  hands  by  virtue  ot  the  order. 

2.  In  prohibition  proceedings  to  check  an 
order  appointing  a  receiver,  the  receiver,  after 
judgment,  cannot  object  that  he  was  an  im- 
proper party  defendant,  and  therefore  claim  at- 
torney fees. 

Sherwood,  J.,  dissenting. 

In  banc.    On  receiver's  motion  for  allow- 
ance. 
For  former  opinion,  see  38  S.  W.  357. 

M.  R.  Smith,  for  plaintiffs.  W.  S.  C. 
Walker  and  Boyle,  Priest  &  Lahman,  for 
defendants. 

PER  CURIAM.  In  the  receiver's  tetnm  to 
the  peremptory  writ,  it  is  stated  that  he  has 
delivered  to  the  plaintiff  company  all  the 
property  in  his  hands  as  receiver,  except 
about  $1,455,  which  he  holds  subject  to  the 
order  of  the  court;  and  he  aslu  whether  he 
may  be  allowed  therefrom  bis  costs,  and  a 
reasonable  attorney's  fee,  for  the  reason  that 
he  has  no  personal  interest  In  the  contro- 
versy, was  only  an  appointee  of  tbe  circuit 
court,  and  was  not,  as  he  Is  advised,  a 
necessary  party  to  this  action. 

1.  A  receiver's  right  to  compensation  and 
allowances  for  expenses  does  not  depend 
upon  the  correctness  of  the  order  of  a)?point- 
ment  where  the  appointment  lias  been  made 
by  a  court  having  general  Jurisdiction  to 
take  such  action.  But  if  the  appointment 
is  merely  in  excess  of  the  power  of  the  court, 
because  the  tacts  and  circumstances  do  not 
authorize  the  appointment  as  made,  and  the 
enforcement  of  tbe  order  is  therefore  sub- 
jected to  the  check  of  a  writ  of  prohibition, 
the  receiver  is  not  entitied  to  retain  posses- 
sion of  any  part  of  the  property  coming  to 
his  hands  by  virtue  of  the  order.  The  order 
of  appointment  having  been  adjudged  to 
be  unauthorized,  he  cannot  claim  compensa- 
tion for  his  services  oat  of  the  fund  or  pvop- 
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erty  received  by  him  under  the  order.  HIb 
claim  for  allowances,  etc.,  must  be  otherwise 
made,  in  an  accounting  with  the  court  in  the 
suit  wherein  he  was  appointed.  The  pro- 
hibition in  this  case  does  not  Interfere  with 
the  general  course  of  Mr.  Kerfoot's  suit  in 
Dunklin  county.  It  forbids  action  upon  the 
original  orders  for  the  receivership,  and  an- 
nuls what  was  done  under  those  orders;  but 
It  leaves  the  action  pending  as  before.  The 
receiver's  application  for  allowances,  etc., 
cannot  properly  be  granted  in  this  court  in 
this  case  as  it  now  stands,  but  must  be  left 
to  the  circuit  court  for  consideration,  as 
above  indicated.  Meanwhile,  the  receiver,  in 
pursuance  of  the  final  judgment  in  prohibi- 
tion, should  forthwith  deliver  to  the  plain- 
tiff company  any  and  all  funds  and  prop- 
erty remaining  in  his  hands  as  receiver,  and 
make  return  of  full  compliance  with  the 
judgment  within  five  days  after  service  of 
this  order. 

2.  Whether  the  receiver  was  a  necessary 
party  to  the  present  action  we  need  not  in- 
quire, at  this  stage  of  It  Proceedings  In 
prohibition  are  governed  by  the  Code  of 
Civil  Practice,  except  as  otherwise  provided 
in  the  act  regulating  that  writ  Laws  1895, 
p.  95,  I  8.  Hence  any  such  objection  as  is 
now  suggested  should  have  been  interposed 
much  earlier  to  be  available.  It  must  no^ 
be  considered  waived.  Rev.  St  1889,  ({ 
2043,  2047;  Soeding  v.  BarUett  (1864)  35 
Mo.  90.  All  concur,  except  SHERWOOD, 
J.,  dissenting. 


MORAN  et  ux.  v.  PULLMAN  PALACE- 
CAR  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  16.  1896.) 

MUKICIPAI.  COHPORATIONS  — OrDINASOES— CUEAT- 

INO  Civil  1,iabil.itt— Danoebous  fHEMiSEs. 

1.  City  ordinances  requirine  property  own- 
ers to  fill  excavations  which  are  oelow  the  grade 
of  the  surrounding  or  adjacent  streets  do  not 
apply  to  excavations  25  feet  from  the  street, 
but  only  to  those  in  such  close  proximity  to- 
streets  as  to  endaneer  the  safety  of  travelers,, 
as  travelers,  on  such  thoroughfare. 

2.  A  municipal  corporation  cannot  eroatc 
by  ordinance  a  civil  liabili^  against  a  person 
violating  an  ordinance  requiring  property  own- 
ers to  fill  excavations  adjacent  to  the  streets,  in 
favor  of  persons  injured  by  its  violation. 

3.  A  municipal  corporation  is  not  liable,  for 
failnre  to  enforce  ordinances  requiring  property 
owners  to  fill  excavations  adjacent  to  tbe- 
Btreets,  to  persons  injured  by  such  Tiolation. 

4.  A  city  property  owner,  on  whose  lot  sur- 
face water  had  collected  so  as  to  form  a  pond 
in  an  excavation,  is  not  liable,  by  reason  of  his: 
failure  to  protect  the  pond  by  fences,  for  the 
death  of  a  child  while  bathing  in  the  pond  with- 
out permission  or  invitation  from  the  lot  owner. 

Appeal  from  St.  Louis  circuit  court;  Dan- 
iel Dillon,  Judge. 

Action  by  Anthony  Moran  and  wife  against 
the  Pullman  Palace-Car  Company  and  anoth- 
er. There  was  a  judgment  for  defendants',  an(l 
plaintiffs  appeal.    Affirmed. 

The  following  Is  the  plat  referred  to  In  the- 
opinlon: 
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John  P.  Leahy  and  L.  Frank  Ottofy,  for 
appellants.  Dickson  &  Smith  and  W.  C. 
Marshall,  for  respondents. 

SHERWOOD,  J.  The  subjoined  plat 
shows  the  locality  and  surroundings  of  the 
accident  which  constitutes  the  basis  of  the 
present  action  for  damages  caused  by  the 
drowning  of  plaintiffs'  son  in  a  p<Mid.  Ber- 
nard street,  on  the  north,  Montrose  avenue, 
on  the  east,  Scott  avenue,  on  tae  south,  and 
Cardinal  avenue,  on  the  west,  are  the  bound- 
ary lines  of  a  square  of  ground  owned  by 
the  Pullman  C5ar  Company.  Within  that 
square  of  ground  is  located  a  pond  caused  by 
excavations  in  quarrying  rock  there.  There 
are  no  houses  in  the  immediate  neighbor- 
hood, except  as  Indicated  on  the  plat,  in  the 
northwest  comer  of  Bernard  street  and 
Montrose  avenue,  and  on  that  avenue.  With 
the  exception  of  Montrose  avenue,  none  of 
the  streets  in  the  vicinity  have  any  exist- 
ence, save  on  paper,  there  being  nothing  to 
indicate  where  they  are;  and  westward 
from  Montrose  avenue,  for  more  than  half 
a  mile,  the  country  is  an  open  prairie,  cross- 
ed at  will  by  foot  passengers,  and  travelers 
on  horseback  or  in  vehicles.  Along  the  en- 
tire front  of  the  property  thus  bounded  (that 
is  to  say,  on  the  west  line  of  the  sidewalk 
on  the  west  side  of  Montrose  avenue)  ex- 
tended a  perpendicular  bank  of  earth,  some- 
thing like  6  feet  high,  so  perpendicular  as 
to  require  two  footboards  at  the  base  to  keep 
the  earth  from  falling  on  the  sidewalk.  The 
pond  shown  by  the  diagram  begins  some  20 
feet  west  of  the  west  line  of  Montrose  ave- 
nue, still  fVlrther  away  from  the  south  edge 
of  the  block  of  ground  in  question,— that  is, 
on  Scott  avenue,— a  less  distance  from  the 
north  side  of  the  block  on  Bernard  street, 
and  some  25  feet  east  of  the  east  line  of 
Cardinal  avenue.  The  pond  is  quite  shal- 
low,—not  exceeding,  it  seems,  some  3  feet 
deep  in  most  places,  and  sloping  gradually 
towards  the  Cardinal  avenue  side.  On  that 
side  it  begins  quite  shallow  at  first,  grows 
deeper  until  it  is  about  3  feet  deep  some  10 
or  15  feet  from  the  shore,  when  there  Is  a 
sudden  depression,  making  the  water  some 
15  feet  deep.  This  sudden  depression,  however, 
where  the  water  is  of  that  depth,  is.' it  seems, 
quite  circumscribed  in  area,  as  indicated  by 
the  plat  For  a  number  of  years,  boys  in  the 
vicinity  and  neighborhood  of  the  pond  had 
been  accustomed  at  all  hours  during  the  day 
to  bathing  in  it.  Policemen  would  occa- 
sionally drive  them  away.  Of  evenings, 
men,  also,  would  come  to  the  pond  for  the 
purpose  of  bathing.  In  the  afternoon  of  June 
15,  1892,  between  2  and  3  o'clock,  plaintiflTs' 
son,  a  boy  some  9  years  of  age,  went  in 
swimming  or  bathing  in  the  pond,  and  was 
drowned;  his  nude  Iwdy  being  shortly  after- 
wards found  in  the  depression  already  men- 
tioned, about  40  feet  from  the  east  line  of 
Cardinal  avenue.  The  boy's  parents  lived 
about  a  mile  from  the  pond,  and  allowed  him 


full  liberty  to  play  with  other  boys  on  the 
streets.  The  gravamen  of  plaintiffs'  action, 
in  substance,  is:  That  the  pond  was  attract- 
ive to  children,  who  were  accustomed  to 
bathe  therein.  That  It  was  a  dangerous 
place,  by  reason  of  the  deep  bole  therein. 
That  defendants  knew,  or  might  have  known, 
of  the  danger  of  the  place  to  children,  and 
that  they  were  in  the  habit  of  bathing  in 
the  pond.  That  defendants  negligently  per- 
mitted the  pond  to  be  frequented  by  clill- 
dren;  to  remain  unguarded  and  nnfenced; 
neglected  to  fill  said  excavation,  and  to  fence 
the  same  as  required  by  divers  ordinances 
which  were  pleaded,  and  such  failure  result- 
ed in  the  death  of  plaintiffs'  son,  who  en- 
tering the  pond  where  it  seemed  to  be  shal- 
low, fell  over  into  the  deep  portion,  and 
was  drowned.'  The  answer  of  the  city  was 
a  general  denial,  coupled  with  a  plea  of  con- 
tributory negligence.  The  answer  of  the  de- 
fendant company  was,  in  effect,  a  general 
denial,  coupled  with  pleas  averring  that 
plaintiffs'  son  'was,  at  the  time  of  his  In- 
jury and  death,  trespassing  on  defendants' 
proi)erty  and,  while  so  trespassing  without 
leave  or  license,  was  guilty  of  such  contrib- 
utory negligence,  in  wading  or  strlmming 
about  in  the  pond,  as  directly  led  to  his 
death.  To  these  answers,  plaintiffs  replied. 
The  ordinances  pleaded  are  as  follows:  Sec- 
tion 619,  c.  15,  art  4:  "All  holes,  depressions, 
excavations  or  other  dangerous  places  within 
the  city  of  St.  Louis  that  are  below  the  natural 
or  artiflcial  grades  of  the  surrounding  or  ad- 
jacent streets,  shall  be  filled  up  so  as  to  pre- 
vent persons  and  animals  from  falling  into 
them."  Section  620,  c.  15,  art  4:  "The  street 
commissioner  shall  notify  the  owners  or  occu- 
pants of  premises  on  which  such  dangerous 
places  exist,  to  cause  fences  or  -walls  to  be 
built  around  them',  or  to  cause  the  same  to  be 
filled  up,  within  such  period  as  he  shall  deem 
the  exigencies  of  the  case  may  require.  In 
case  of  failure  to  comply  by  any  of  the  own- 
ers or  occupants  of  said  premises,  after  the 
notification  above  required  has  been  given, 
then  they  shall  be  deemed  guilty  of  a.  misde- 
meanor, and  upon  conviction  thereof,  be  fined 
before  the  police  court  not  less  than  ten  nor 
exceeding  five  hundred  dollars."  Section  621, 
c.  15,  art.  4:  "W^henever  the  said  owner  or 
occupant  cannot  be  found,  then  the  street  com- 
missioner shall  cause  such  dangerous  places  to 
be  fenced  in."  Section  622,  c.  15,  art.  4:  "The 
expense  which  the  street  commissioner  may 
Incur  In  doing  the  woric  above  mentioned  shall 
be  charged  to,  and  paid  out  of  appropriations 
for  streets  and  alleys."  Section  571,  art  1,  c. 
15:  "Every  person  who  shall  cause  to  be 
made  any  excavation  in  or  adjoining  any  pub- 
lic street,  alley,  highway  or  public  place,  shall 
cause  the  same  to  be  fenced  in  tvith  a  substan- 
tial fence  not  less  than  three  feet  high,  and  so 
placed  as  to  prevent  persons,  animals  or  ve- 
hicles from  falling  into  said  excavations,  and 
every  person  making  or  causing  to  be  made 
any  such  excavation,  and  every  person  who 
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shall  ocenpy  or  cause  to  be  ocenpied  any  por- 
tion of  any  public  street,  alley,  higbway  or 
public  place,  witb  building  materials  or  any 
obstruction,  sball  cause  one  red  light  to  be  se- 
curely and  conspicuously  posted  on  or  near 
sucb  excavation,  building  material  or  obstruc- 
tion: provided,  siKta  obstruction  does  not  ex- 
tend more  than  ten  feet  In  length,  and  If  over 
ten  feet  and  less  than  fifty  feet,  two  red  lights, 
one  at  each  end,  shall  be  so  placed,  and  one 
additional  light  for  each  additional  fifty  feet 
or  part  thereof,  and  shall  keep  such  lights 
burning  during  the  entire  night"  With  the 
exception  of  the  last-mentioned  section,  the  or- 
dinances were  rejected,  as  to  both  defendants, 
when  offered  in  evidence.  At  the  close  of  the 
evidence  the  court,  of  its  own  motion,  gave  in- 
structions hi  the  natures  of  demurrers  to  the 
evidence,  and  plaintiffs  took  a  nonsuit,  etc. 

1.  The  ordinances  which  were  rejected  were 
properly  rejected,  and  this  for  several  rea- 
sons: In  the  first  place,  such  ordinances  cmly 
apply  to  cases  where  the  owner's  property  at- 
tends up  to  tb3  highway,  and  the  excavation 
or  depression  is  In  such  close  proximity  to  that 
highway  as  to  endanger  the  safety  of  travel- 
ers, as  travelers,  on  such  thoroughfare,  and 
not  otherwise.  Eisenberg  v.  Hallway  Co.,  83 
Mo.  App.  85;  Overholt  v.  Vieths,  93  Mo.  422, 
G  S.  W.  74;  aark  v.  City  of  Richmond,  83  Va. 
355,  5  S.  B.  389;  Barney  v.  Railroad  Co.,  126 
Mo.  372,  28  8.  W.  1089;  2  Dill.  Mun.  Corp. 
(4th  Ed.)  g  1005.  In  the  second  place,  a  mu- 
nicipal ordinance  cannot  create  a  civil  liability 
against  a  person  violating  it,  and  in  favor  of 
persons  injured  by  its  violation,  for  this  Is  a 
power  which  belongs  alone  to  the  sovereign 
power  of  the  stata  The  only  llabUity  which 
attaches  to  the  infraction  of  such  an  ordinance 
Is  the  penalty  it  Imposes.  Heeney  v.  Spragne, 
11  R.  I.  456;  Railroad  Co.  v.  Brvln,  89  Pa.  St. 
71;  Vandyke  v.  City  of  Cincinnati,  1  Disn. 
5.S2;  Klrby  v.  Association.  14  Gray,  219; 
Flynn  v.  Canton  Co.  of  Baltimore,  40  Md. 
812;  Fath  v.  Railway  Co.,  105  Mo.  537,  16  S. 
W.  913.  In  the  third  place,  a  city  is  not  lia- 
ble for  damages  resulting  from  a  failure'  to 
enforce  such  police  regulations,  such  as  are 
the  ordlnanoes  la  question.  15  Am.  &  Eng. 
Enc.  Law,  1154,  and  note  3,  and  cases  cited. 

2.  The  last-quoted  ordinance  is  also  objec- 
tionable for  like  reasons  as  before  stated,  and 
also  for  the  additional  reason,  so  far  as  con- 
cerns defendant  company,  that  there  is  no  evi- 
dence tending  to  show  that  it  caused  to  be 
made  the  excavation.  And  the  ordinance  does 
not  apply,  in  any  event,  to  one  who  has 
bought  property  with  an  excavation  already 
upon  it. 

3.  The  views  expressed  In  Overholt  v.  Vieths, 
03  Mo.  422,  6  S.  W.  74,  are  applicable  to  the 
case  at  bar,  and  are  not  rendered  inapplicable 
by  the  fact  that  in  the  former  case  the  child 
entered  anto  the  premises  where  he  was 
drowned  through  adjoining  private  property. 
The  same  principle  applies  whether  the  un- 
authorized entry  be  made  on  private  grounds, 


with  private  grounds  as  a  medium  of  reaching 
the  locality  where  the  injury  occurs,  as  ap- 
plies where  a  public  street  is  used  for  a  like 
purpose.  Overholt's  Case  has  been  recently 
and  approvingly  cited  and  followed  In  the 
quite  recent  cases  of  Wittc  v.  Stifel,  126  Ma 
295,  28  S.  W.  891,  and  Barney  v.  Railroad  Co., 
126  Mo.  372,  28  S.  W.  1069.  Having  fully  dis- 
cussed In  those  cases  the  subject  here  involv- 
ed, it  is  needless  to  go  over  the  same  ground 
again.  Abundant  authorities  in  addition  to 
those  just  mentioned  have  been  collected  by 
the  Industry  of  counsel,  which  fully  maintain 
the  same  views  as  those  already  announced. 
The  case  of  Richards  v.  Connell,  63  N.  W. 
915,  was  decided  last  year  by  the  supreme 
court  of  Nebraska.  The  facts  in  that  case 
are  almost  identical  with  those  of  this  case. 
The  action  there,  as  here,  was  against  the 
city  (of  Omaha)  and  the  owners  of  certain  un- 
Inclosed  lots  of  ground.  The  petition  there 
alleged  that  defendants  had,  for  a  long  time 
prior  to  the  death  by  drowning  of  a  boy  al>ont 
10  years  old,  permitted  the  surface  water  to 
accumulate  on  the  lots,  thereby  creating  a 
deep  and  dangerous  pond,  and  that  defendants 
had  failed  and  neglected  to  fence  the  lots,  or 
erect  any  barrier  to  prevent  children  lawfully 
in  the  vicinity  from  falling  In  the  pond;  tliat 
the  lots  were  in  the  vicinity  of  a  public  scltool, 
and  adjacent  to  a  street,  and  in  a  public  place 
much  frequented,  and  were  attractive  to  chil- 
dren of  tender  years,  who  were  accustomed  to 
play  about  and  upon  the  water.  The  boy  was 
playing  upon  a  raft  floating  on  the  water,  and 
fell  in  and  was  drowned.  A  demurrer  to  the 
petition  was  sustained  by  the  lower  court. 
The  court  say:  "The  petition,  we  think,  fails 
to  state  a  cause  of  action  against  the  defend- 
ants, and  the  demurrers  were  rightly  sustain- 
ed. The  single  question  presented  by  the 
record  is  whether  the  owner  of  a  vacant  lot, 
upon  which  is  situated  a  pond  of  water,  or  a 
dangerous  excavation,  Is  required  to  fence  it, 
or  otherwise  Insure  the  safety  of  strangers, 
old  or  young,  who  may  go  upon  such  prem- 
ises, not  by  his  invitation,  express  or  Implied, 
but  for  the  purpose  of  amusement,  or  from 
motives  of  curiosity."  This  case  also  approv- 
ingly cites  and  follows  Overholt's  (3ase,  and 
distinguishes  the  case  then  in  hand  from  what 
are  commonly  known  as  the  "Turn-Table 
Cases."  To  the  like  effect,  see  Rattc  v.  Daw- 
son (Mhm.)  52  N.  W.  965;  <3hariebois  v.  Rail- 
road Co.,  91  Mich.  59,  51  N.  W.  812;  Murphy 
v.  City  of  Brooklyn,  118  N.  Y.  575,  23  N.  B. 
887;  Sterger  v.  Van  Sicklen.  132  N.  Y.  490,  30 
K.  E.  987;  Greene  v.  Linton  (City  Ct.  Brook.) 

27  N.  Y.  Supp.  802;  Clark  v.  Manchester,  02  N. 
H.  577;  Frost  v.  Railroad  (3o.  (N.  H.)  9  Ati. 
790;  O'Connor  v.  Railroad  Co.,  44  La.  Ann. 
339,  10  South.  678;  Benson  v.  Traction  Ck>. 
(Md.)  26  Aa  973;  Mergenthaler  v.  Klrby  (Md.) 

28  Atl.  1065;  McGuiness  v.  Butler  (Mass.)  34 
N.  E.  259;  Clark  v.  City  of  Richmond.  83  Va. 
355,  6  S.  B.  369,  and  other  cases.  For  these 
reasons  we  affirm  the  judgment.    All  concur. 
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GARRISON  T.  TOTING. 

'(Supreme  CJoart  of  Missonri,  DiTision  No.  Z 

June  30. 1886.) 

Sower — Pstitiox   fok   Admeasurbmsnt — Surri- 

oiBNOr. 

Under  ReT.  St  188G,  {  4513,  proriding 

"that  a  widow  shall  be  endowed  of  a  third  part  of 

«J1  the  landa  whereof  her  husband  was  seised  of 

an  estate  of  inheritance  at  any  time  during  the 

marriage,  a  petition  for  the  admeasurement  of 

dower,   which  failed  to  allege  that,  as  to  the 

lands  in  issue,  the  husband  was  seised  of  an 

vestate  of  inheritance,  was  fatally  defective. 

£rror  to  circuit  coort,  Dekalb  county. 

Action  by  Margaret  B.  Garrison  against 
WlUlam  H.  Young.  Upon  demurrer  to  the 
petition,  Judgment  waa  entered  for  defend- 
ant, and  plaintiff  brings  error.     Afflrmed. 

R.  A.  Hewitt,  Jr.,  for  plaintiff  in  error. 
Wm.  Henry,  for  defendant  in  error. 

BURGESS,  J.  This  is  an  action  for  tbe 
admeasurement  of  dower  in  a  tract  of  land 
>ln  Dekalb  county,  Mo.,  and  damages  for  its 
'deforcement.  The  petition,  leaving  off  the 
•formal  parts,  is  as  follows:  "Plaintiff  states: 
That  Henry  Hunter  died  Intestate  at  said 
county  of  Delcalb,  on  the  27tta  day  of  De- 
cember, A.  D.  1856,  seised  of  the  following 
described  real  estate  situate  in  the  county 
«f  Dekalb,  state  aforesaid,  viz.:  The  west 
lialf  of  the  northeast  quarter  of  section  No. 
<20)  twenty,  townstilp  No.  (58)  fifty-eight,  and 
In  range  No.  (30)  tliirty.  Tliat  said  Henry 
Hunter  left  this  plaintiff  as  bis  widow,  and 
the  following  named  children  (issue  of  said 
Hunter  and  this  plalntift)  as  his  sole  heirs, 
-viz.:  Ellen  Hunter,  who  afterwards  inter- 
married with  N.  B.  Crawford,  Surrilda  Hun- 
ter, who  afterwards  intermarried  with 
Jefferson  P.  Crews,  and  Henry  H.  Hunter, 
which  said. heirs  were  entitled  to  said  real 
'«state,  subject  to  the  life  estate  of  this  plain- 
tiff. Plaintiff  says  she  intermarried  with 
one  Oliver  Garrison  September  25,  1859,  and 
continued  to  live  with  him,  said  Garrison,  as 
bis  wife,  tUl  the  27th  day  of  July,  A.  D. 
1892,  at  which  said  laat  date  said  Garrison 
^departed  this  life.  Plaintiff  further  states 
.that  defendant,  William  H.  Young,  has  title 
-to .  aforesaid  lands,  under  and  by  virtue  of 
-^eeds  of  conveyance  from  said  Ellen,  and 
'liusband,  Crawford;  Surrilda,  and  husband, 
•Crews;  and  Henry  H.  Hunter,— heirs  as 
aforesaid,— subject  to  this  plaintlfTs  dower 
therein.  Plaintiff  further  says  that  dower 
;  faas  not  been  heretofore  aaslgued  her.  Plain- 
'tiff  says  that  on  the  Ist  day  of  March,  1880, 
■<iefendant  entered  into  said  premises,  so 
'.alienated  by  the  heirs  as  aforesaid,  and 
-wrongfully  deforced  plaintiff  of  dower  right 
therein,  and  lias  continued  such  possession 
snd  deforcement  ever  since,  to  plaintifT's 
damage  In  the  sum  of  six  hundred  dollars; 
that  the  monthly  value  of  the  rents  and 
profits  of  her  said  dower  estate  is  ten  dollars 
■jjer  month.  Wherefore  plaintiff  prays  judg- 
«uent  for  six  hundred  dollars  damages  for 


said  deforcement,  and  ten  dollars  for  tbe 
monthly  rents  and  profits  from  the  rendition 
of  Judgmoat,  and  for  admeasurement  of 
dower  in  said  lands,  if  susceptible  thereof 
without  too  great  injury,  and,  if  not,  plaintiff 
prays  judgment  for  the  monthly  rents  and 
profits,  as  by  the  statutes  made  and  provided, 
and  for  all  other  relief  meet  and  proper." 
Defendant  demurred  to  the  petition  upon  tbe 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  sustained,  and,  plaintiff  refusing  to 
plead  further,  judgment  was  rendered  for  de- 
fendant Whereupon  plaintiff  sued  out  her 
writ  of  error,  and  brings  the  case  to  tills 
court  for  review. 

An  objection  urged  against  the  petition  is 
that  it  does  not  allege  that  Henry  Hunter, 
the  deceased  husband  of  plaintiff,  was  s^sed 
of  an  estate  of  inheritance  in  the  land  de- 
scribed In  the  petition  at  any  time  during 
plaintifTs  marriage  with  him.  The  averment 
is  tliat  on  the  27th  day  of  December,  1856, 
be  died  sdsed  of  said  land.  Section  4513, 
Rev.  St  1888,  provides  that  "every  widow 
shall  be  endowed  of  the  tliird  part  of  all  tbe 
lands  whereof  her  husband,  or  any  other 
person  to  his  use,  was  seised  of  an  estate  of 
Inheritance,  at  any  time  during  the  marriage, 
to  which  she  shall  not  have  relinquished  her 
right  of  dower,  in  the  manner  prescribed  by 
law,  to  hold  and  enjoy  during  her  natural 
life."  "The  widow  has  dower  In  ail  free- 
hold estates  of  inheritance  which  her  Issue, 
if  any,  could  have  Inherited  as  heir  of  her 
husband,  and  of  which  he  was  seised  during 
coverture."  Tied.  Real  Prop.  $  116.  It  is 
not  stiffldent.  In  order  to  entitle  her  to  dower, 
that  her  husband  be  seised— that  is,  pos- 
sessed— of  the  land,  but  he  must  be  seised  of 
an  estate  of  inheritance.  An  estate  of  in- 
heritance is  such  an  estate  as  descended  to 
the  heirs  of  Hunter  on  his  decease,  and, 
Willie  he  may  have  been  seised  of  an  estate 
in  tbe  land  in  question,  it  by  no  means  fol- 
lows that  he  was  seised  of  an  estate  of  in- 
heritance. The  one  may  and  does  often  ex- 
ist without  the  other.  If  Hunter's  Interest 
In  the  land  terminated  with  his  death,  plain- 
tiff is  not  entitled  to  dower,  for  tbe  reason 
that  he  was  not  seised  of  an  estate  of  in- 
heritance. The  averments  in  the  petition  do 
not  show  that  the  seisin  of  plaintiff's  hus- 
band was  of  that  character  which  entitles 
her  to  dower,  and  it  is,  we  think,  fatally  de- 
fective.    The  judgment  Is  afflrmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


JACKSON  COUNTY  v.  ARNOLD  et  al. 

(Supreme  Court  of  Missouri,  DiviBion  No.  2. 

June  30, 1896.) 

Elkctions— Reoistration. 

1.  The  court  talces  judicial  notice  of  the 

time  when  a  presidential  election  is  to  be  held. 
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2.  Blection  t<aw,  i  6,  proTides  that  the 
board  of  election  commissionerB,  after  its  first 
organization,  shall  prepare  for  a  new  registra- 
tion of  voters  for  uie  next  general  city,  state, 
or  county  election.  Section  21  proyides  that  the 
board  shall  meet  fonr  weeks  preceding  the  first 
general  election  which  may  occur  after  the  ap- 
pointment of  the  commissioners,  and  make  a 
general  registration  of  voters,  and  that  "a  new 
general  registration  shall  be  made  by  the  board 
of  registry  in  every  year  thereafter  in  which 
a  presidential  election  occurs,  and  just  prior 
thereto — the  first  day  of  registration  being  on 
Tuesday,  four  weeks  before  such  election,"  etc. 
Held,  that  a  general  registration  must  be  made 
in  every  presidential  year,  prior  to  the  fail  elec- 
tion, without  regard  to  the  fact  that  a  prevloua 
registration  waa  made  for  the  general  city 
election  in  the  spring  of  the  same  year. 

Appeal  from  circuit  court,  Jackson  county. 

Petition  by  Jackson  cotinty  for  an  Injunc- 
tloft  against  H.  Clay  Arnold  and  others,  con- 
stituting the  board  of  election  commission- 
ers, to  restrain  defendants  from  making  a 
general  registration  for  the  presidential  elec- 
tion of  1896.  From  a  Judgment  refusing  an 
injunction,  petitioner  appeals.    Affirmed. 

L.  H.  Waters  and  R.  H.  Field,  for  appel- 
lant.   Laughlln  &  Davis,  for  respondents. 

GANTT,  P.  J.  This  iB  an  appeal  from  a 
Judgment  of  tbe  circuit  court  of  Jackson 
county  denying  an  injunction  against  tbe 
election  commissioners  to  prevent  tbem 
from  making  a  general  registration  this  year 
for  tbe  general  presidential  election  to  be 
held  in  November  next.  This  court  takes  Ju- 
dicial notice  tliat  an  electton  for  president  of 
tbe  United  States  is  to  be  beld  at  tbe  gen- 
eral election  for  state  and  coimty  officers  on 
the  first  Tuesday  In  November  next.  The 
county  court  of  Jackson  county  Insists  ttiat, 
inasmuch  as  there  was  a  registration  in  Kan- 
sas City  for  the  municipal  election  in  that 
city  this  last  spring,  there  is  no  law  for 
another  registration  tbis  year,  but  tliat  re- 
course must  be  bad  to  tbe  supplemental 
registration  provided  in  tbe  statute;  where- 
as the  election  commissioners  hold  that,  as 
there  is  to  be  a  presidential  election  tbis 
year,  they  are  reqtiired  to  make  another 
general  registration  this  fall. 

The  only  provisions  of  the  election  law  to 
be  construed  are  as  follows  (Laws  1S96,  p.  6): 

"Sec.  5.  Greneral  Registration  of  Voters 
Provided  for.  After  the  first  organisation 
of  such  board  of  commissioners,  it  shall  pre- 
pare for  a  new  and  general  registration  of 
voters  for  the  next  ^peneral  city  election,  or 
general  state  or  county  election,  as  the  case 
may  be;  and  when  made,  such  registry  shall 
be  continued  and  revised  In  the  manner  here- 
inafter provided." 

"Sec.  21.  When  Reglstratton  of  Voters 
Shall  be  Made— How  Conducted.  Such  board 
of  registry  and  the  election  clerks  shall  first 
meet  in  the  precinct  on  Tuesday,  four  weeks 
preceding  tbe  first  general  city  election,  or 
the  first  general  state  or  county  election 
wbich  may  occur  after  tbe  first  appointment 
of  sucb  board  of  election  commlsslonera,  at 


the  place  designated  by  sucb  board  of  com- 
missioners, and  they  shall  then  proceed  to 
make  a  general  registration  of  all  voters  in 
such  precinct.  A  new  general  registration 
shall  be  made  by  tbe  board  of  registry  in 
every  year  thereafter  In  which  a  presidential 
election  occurs,  and  Just  prior  thereto — the 
first  day  of  such  registration  l>eing  on  Tues- 
day, four  weeks  before  sucb  election,  and  tbe 
second  day  of  registration  being  on  the  Sat- 
urday following;  and  the  third  day,  Tues- 
day, three  weeks  l>efore  sucb  election." 

Judge  Slover  denied  tbe  injunction.  He 
held  that  It  was  the  obvious  punrase  of  the 
legislature  to  provide  for  a  general  registra- 
tion in  every  presidential  year.  We  fully 
concur  in  tbe  construction  given  this  statute 
by  tbe  learned  Judge.  Indeed,  but  for  tbe 
use  of  tbe  word  "thereafter"  in  section  21, 
in  tbe  last  sentence  of  the  said  section,  no 
possible  doubt  could  exist  as  to  the  Inten- 
tion of  the  general  assembly.  It  Is  apparent 
that  the  legislature  bitended  there  should  be 
a  general  registration  In  a  presidential  year. 
It  is  equally  apparent  that,  if  we  adopt  the 
construction  of  the  county  court,  there  can- 
not be  a  general  election  before  the  presiden- 
tial year  1900.  This  necessarily  results  from 
.the  effect  given  the  one  word  "thereafter" 
by  the  county  court  According  to  their 
reading,  "hereafter"  referm  to  the  first  gen- 
eral city  election  held  imder  this  statute  for 
its  predicate,  and  a  general  registration  can 
only  occur  in  a  year,  "thereafter,"  different 
from  the  year  In  which  said  city  election  is 
held.  The  word  is  awkwardly  situated  in 
the  sentence,  but  by  transposing  it,  and 
placing  it  (as  we  think  tbe  whole  context 
implies  it  should  be)  as  tbe  modifier  of  the 
verb  "should  be  made,"  all  doubt  disappears, 
and  the  section  would  read:  "A  new  general 
registration  shall  thereafter  be  made  by  the 
board  of  registry  in  every  year  in  which  a 
presidential  election  occurs,  and  Just  prior 
thereto."  Construing  tbe  whole  statute  and 
every  part  of  It  together,  we  have  ho  doubt 
that  the  purpose  was  to  have  a  general  regis- 
tration in  every  presidential  year,  and  that 
the  con8tructk>n  of  the  coimty  court  subordi- 
nates the  principal  and  most  Important  elec- 
tion to  the  charter  election,  which,  though 
of  great  moment,  must  be  deemed  of  less 
significance  than  the  general  presidential 
election.  It  follows  that  the  circuit  court 
committed  no  error  In  refusing  tbe  Injunc- 
tion sought,  and  its  Judgment  Is  affirmed. 

SJSEBWOOD  and  BURGESS,  JJ.,  concur. 


STATE  ex  rel.  HAHN  et  aL  v.  CITY  OP 
WESTPORT  et  at 

(Supreme  Court  of  Missouri.     June  23,  1896.) 

COITRTS — JdHISDICTION — COLORABLB  DiSPDTES. 

Where  mandamus  proceedings  to  com- 
pel the  issuance  by  a  municipality  of  new  tax 
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billii  ia  Ilea  of  old  ones  theretofore  tmied  for  a 
pul>Uc  improrement  are  brought  merely  from 
the  desire  of  all  the  parties  to  secure  a  ruling 
by  the  supreme  court  as  to  the  validity  of  the 
old  tax  bills,  and  not  on  account  of  any  real  con- 
troyersy  OTer  the  refnaal  to  issue  the  new  tax 
bills,  the  proceedings  are  properly  dismissed. 

In  banc.  Appeal  from  circuit  court,  Jtudk- 
son  county. 

Mandamus  proceedings  on  the  relation  of 
August  Hahn  and  another  against  the  city  of 
Wefltport  and  others.  There  was  a  Judgment 
dismissing  the  proceedings,  and  relators  ap- 
peal.    Affirmed. 

Moore  &  Vaugban  and  C.  O.  Tlcbenor,  for 
api)ellants.  A.  S.  Marley,  Pratt,  Ferry  & 
Hagerman,  Scarrltt,  Griffith  &  Jones,  and  F. 
W.  Griffin,  for  respondents. 

ROBINSON,  J.     This  is  a  proceeding  by 

mandamus,  instituted  at  the  relation  of  Au- 
gust Hahn  and  John  O.  Fielding,  and  directed 
against  the  city,  the  mayor,  board  of  alder- 
men, and  engineer  of  the  city  of  Westport,  as 
defendants,  to  compel  the  issuance  of  certain 
tax  bills  against  certain  tracts  of  lands  In  said 
city  for  the  amount  chargeable  against  them, 
to  pay  for  the  grading  of  Thirty-Ninth  and 
McGee  streets,  in  said  city.  The  work  of 
grading  the  streets  was  completed  In  1893,  and 
tax  bills  were  then  issued,  and  delivered  to  tbe 
contractor,  Fielding,  one  of  the  relators  here- 
in, to  pay  the  price  of  the  work,  which 
amounted  to  something  over  $9,000,  which,  at 
the  time  of  their  Issuance,  were  sold  and  as- 
Bigned  by  Fielding  to  his  co-relator,  Hahn. 
All  the  bills  thus  issued,  except  those  describ- 
ed In  the  alternative  writ,  amounting  to 
$2,579.08,  have  been  paid.  The  alternative 
writ,  after  reciting  all  the  ordinances  of  the 
city  authorizing  the  doing  of  the  work  in  ques- 
tion, and  the  contents  of  tbe  tax  bills  hereto- 
fore issued  to  pay  therefor,  declares  the  ordi- 
nance, as  passed  by  the  city,  to  be  insufficient 
to  warrant  the  issuance  of  tbe  tax  bills  above 
named,  and  closes  with  this  command  to  the 
defendants:  "By  ordinance,  levy  and  collect 
special  taxes  on  the  owner  or  occupier  of  all 
lots  or  tracts  of  land  described  In  each  of  the 
tax  bills  hereinbefore  enumerated  and  describ- 
ed, to  which  said  tax  bills,  and  the  record 
thereof,  reference  is  had  for  a  description  of 
such  lands,  for  the  purpose  of  paying  the  cost 
of  the  grading  aforesaid,  or  that  part  of  such 
cost  which  is,'  under  the  law,  chargeable 
ngalnst  the  said  lots  or  tracts  of  land,  and 
that  you  issue  and  deliver  to  the  petitioners 
valid  special  tax  bills  In  lieu  of  tbe  bills  here- 
inbefore enumerated  and  described,  or  that 
you  show  cause  to  this  court,  at  Its  session  in 
the  city  of  Independeuce,  at  9-.30  a.  m.  on  the 
0th  day  of  September,  1893,  why  you  have  not 
done  so."  During  the  progress  of  the  proceed- 
inss.  and  before  the  Issues  were  finally  made 
up,  upon  which  the  court  acted,  the  personel 
of  several  of  the  defendant  office  holders  chan- 
ged, by  resignation  and  otherwise,  and  we 
give  the  following  as  a  history  of  tbe  different 


pleadings  filed  by  the  different  defendants, 
and  the  dUferent  dates  thereof:  Septembei 
13,  1886,  F.  W.  Griffin,  as  attorney  for  the 
city  of  Westport,  and  also  as  attorney  for  Al- 
dermen Tobln  and  Merriwether,  filed  d^nor- 
rers  to  the  alternative  writ  And  on  the  same 
day  Aldermen  McMillan,  Banta,  Kaeiv^ 
Wheeler,  and  Balcolm,  and  Engineer  Bobert- 
son,  filed,  by  their  attorney,  a  like  demurrer. 
September  17,  1895,  B.  J.  Ingraham,  as  city 
attorney,  filed  a  written  withdrawal  of  de- 
murrer filed  by  F.  W.  Griffin  for  the  city.  On 
the  same  day,  Slavens,  as  mayor,  on  his  own 
behalf,  and  on  behalf  of  D.  D.  Drake,  as  al- 
derman, filed  a  motion  to  dlsmliw  the  case,  on 
the  ground  that  the  writ  was  collusive  and 
fraudulent;  and  on  same  day  B.  F.  Jones, 
amicus  curi«e,  filed  suggestion  tliat  the  «suit 
was  collusive  and  fraudulent.  October  18, 
1895,  tbe  dty  of  Westport,  B.  J.  Ingraham, 
mayor,  and  D.  D.  Drake,  as  alderman,  by 
their  attorney,  filed  their  joint  return,  admit- 
ting  most  of  the  facts,  but  claiming,  as  In- 
dependent defenses:  "First  That  since  the  is- 
suance of  the  alternative  writ  J.  W.  Slavens, 
as  mayor,  and  F.  T.  Bobertson,  as  engineer, 
original  defendants,  had  resigned  their  offices, 
and  R.  J.  Ingratiara  had  been  appointed  may- 
or, and  H.  B.  Abercrombie,  dty  engineer. 
Second.  No  good-faith  demand  was  ever  made 
for  new  tax  bills,  but  any  demand  made  was 
purstiant  to  a  fraudulent  scheme  to  have  in- 
stituted a  collusive  suit  of  tbe  character  here- 
inafter described.  Third.  This  is  a  collusive 
and  fraudulent  suit,  in  which  no  adverse  inter- 
ests are  at  stake,  and  in  which  the  interests 
of  the  parties  are  identical;  certain  of  the  de- 
fendants conspiring  with  relators  to  Impose 
upon  the  court  a  pretended  controversy  for 
the  sole  purpose  of  obtaining  a  decision  as  to 
the  validity  of  certain  tax  bills  agahist  third 
persons  who  are  not  parties  to  the  action. 
The  active  conspirators  in  tbe  fraudulent 
scheme  are  defendants  Aldermen  McMillan, 
Banta,  and  Tobln.  Fourth.  The  alternative 
writ  Joins  two  separate  and  distinct  pieces  of 
work,  and  there  is  therefore  an  improper  Join- 
der." On  the  same  day,  October  18th,  de- 
fendants McMillan,  Banta,  Knepp,  Wheeler, 
and  Balcolm,  and  Robertson,  the  former  en- 
gineer of  the  city,  by  their  attorney,  filed  what 
they  call  their  separate  return  to  the  alterna- 
tive writ,  admitting  tbe  facts  stated  In  such 
writ  to  be  true,  but  denying  the  conclusion  of 
law  set  out  in  the  writ  (a  demurrer,  In  effect), 
and  then  proceeding  with  a  denial  of  the  alle- 
gations of  fraud  and  conspiracy  charged  to 
them  by  the  suggestion  filed  by  B.  F.  Jones  as 
a  friend  of  the  court,  and  the  like  charges 
made  against  themselves  in  the  return  of  the 
city  of  Westport,  Ingraham,  as  mayor,  and 
Drake,  alderman.  Upon  the  demurrer  filed 
by  Aldermen  Tobln  and  Merriwether,  no  ac- 
tion was  ever  taken,  and  no  return  was  ever 
made.  On  the  above  pleadings  the  court  pro- 
ceeded to  hear  the  testimony  as  otFered  by  all 
parties  pleading,  on  the  different  issues  as 
raised  by  each,  and,  at  the  conclusion  thereof, 
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entered  its  jadgmeirt  dlsmlaslns  plaintUCs' 
writ,  and  the  entire  proceedings ;  and,  for  its 
refusal  to  set  aside  its  flodlng  and  Judgment 
and  award  to  the  relators  a  new  hearing,  they 
baye  prosecuted  tb^  appeal  to  this  conrt 

Just  what  was  the  luoving  consideration 
with  the  court,  which  resulted  in  its  denial 
of  the  writ  and  dismlasal  of  the  proceed- 
ings, cannot  be  accurately  determined  by 
declarations  of  law  given  on  the  different  is- 
sues of  facts  raised,  as  defendants  asked 
none,  and  all  the  declarations  of  law,  as  well 
as  tbe  Instrnctions  in  the  nature  of  finding 
of  facts,  tendei-ed  by  relators,  were  refused. 
Bat  in  their  tender  and  refusal  two  perti- 
nent facta  In  this  Inquiry  are  made  quite 
manifest:  First,  by  what  relators  term 
their  refused  instruction  numbered  2,  which 
reads  as  follows:  "(2)  lite  court  declares 
that  there  is  no  eTldence  of  any  fraud,  ei- 
ther on  tbe  part  of  relators,  or  on  the  part 
of  any  of  tbe  respondents."  We  know  Ihat 
tbe  trial  Judge,  who  had  all  the  parties  be- 
fore him,  heard  the  testimony,  and  witnessed 
their  demeanor  while  upon  the  stand,  dis- 
roTered  some  evidence  of  fraud  on  part  of 
the  relators  and  a  part  of  tbe  defendants, 
In  the  manner  of  getting  up  this,  as  a  flctl- 
tlons  suit,  in  order  to  get  a  ruling  from  this 
court  upon  a  question  that  was  not  a  real, 
substantial  controversy  between  those  who 
appeared  as  adverse  parties  to  tbe  litigation 
on  the  face  of  the  papers.  Second,  by  a 
reading  of  relators'  refused  instructions  4 
and  5,  as  follows:  "(4)  Unless  the  tax  bills 
sought  to  be  compelled  to  be  issued  will  be 
valid,  then  this  writ  must  be  denied.  (5) 
The  tax  bills  sought  to  be  compelled  to  be 
issued  will  be  valid."  It  is  equally  as  ^>- 
par«vt  that  relators'  real  eftort  was  more  to 
secure  a  ruling  of  tbe  court  as  to  tbe  rattd- 
ity  or  Invalidity  of  the  tax  bills  heretofore 
issued,  than  it  was  to  secure  absolutely  the 
issuance  to  them  of  new  tax  bUls.  While 
tbe  reasons  that  led  the  trial  court  to  the 
Judgment  entered  herein  are  not  as  clear  as 
if  declarations  of  law  had  t)een  given  upon 
all  the  Issues  of  fact  raised  by  the  pleadings 
and  testimony,  still  the  reasons  -  are  over- 
whelming, from  an  examination  of  the  facts 
as  disclosed  by  tbe  record,  why  the  trial 
court  should  be  sustained  in  its  Judgment 
denying  its  final  writ,  and  dismissing  tbe 
proceedings.  Without  going  into  the  de- 
tails of  tbe  testimony,  we  feel  justified  in  an- 
nouncing that  upon  almost  every  page  of 
the  record  facts  are  disclosed  that  give  un- 
mistakable evidence  of  a  mere  colorable  dis- 
pute between  relators  and  defendants,  and 
upon  which  relators  and  most  of  the  defend- 
ants desire  simply  and  only  a  ruling  as  to 
the  validity  of  the  tax  bills  heretofore  is- 
sued to,  and  DOW  held  by,  relators.  That 
this  is  not  a  good-faith  proceeding  on  the 
part  of  relators  to  have  issued  to  them  ab- 
solutely new  tax  bills,  in  lieu  of  those  here- 
tofore issued  by  the  city  and  now  held  by 
relator  Halm  (according  to  the  command  of 


the  altema^ve  wilt),  is  oooelaslTely  shown, 
in  fact,  is  absolutely  confessed,  by  the  re- 
lator Hahn,  from  the  witness  stand,  as  ap- 
pears by  the  following  questions  and  an- 
swers thereto:  "Q.  Mr.  Hahn,  did  you  sign 
the  demand  that  was  made  for  tbe  new  tax 
bills?  A.  Did  I  sign  It?  Q.  Yes,  sir.  A. 
Sign  what?  Q.  Did  you  sign  the  demand 
that  was  made  for  tbe  new  tax  bUls?  A. 
No,  sir.  Q.  You  never  did?  A.  No,  sir;  for 
new  tax  bills?  Q.  Yes,  air.  A.  No,  sir.  Q. 
The  demand  to  tbe  city  council,  I  mean?  A. 
To  throw  t2ie  old  ones  away?  Q.  Yes,  sir. 
A.  No,  sir.  Q.  Did  you  ever  at  any  time 
want  that  done?  A.  I  wanted  it  done  if  it 
could  be  done  legally,  but  I  understood 
that,  if  there  was  new  tax  bills  issued,  they 
would  have  a  better  way  to  fight  them  than 
the  old  ones.  I  did  noFt  want  them  If  they 
were  not  legal.  Q.  Then  do  I  understand 
you  to  say  that  you  did  not  want  tbe  new 
tax  bUls  to  be  issued?  A.  No,  air;  unless 
the  supreme  court  decides  they  are  legal. 
There  is  a  scheme  In  It,  and  they  would 
fight  the  new  ones,  if  they  were  Issued,  Just 
the  same  as  they  have  the  old  ones.  That 
is  what  I  understand.  Q.  Well,  when  you 
presented  your  demand,  or  the  demand  that 
was  presented  in  your  name  and  tbe  name 
of  Mr.  Fielding,  did  you  sign  the  paper?  A. 
No,  sir;  I  never  signed  it  at  all.  Q.  You  nev- 
er signed  any  demand?  A.  No,  air.  Q.  Did 
you  ever  ask  tbe  city  council  of  Westport 
for  new  tax  bills?  A.  No,  air.  Q.  You  did 
not?  A.  No,  sir.  Q.  Well,  did  you  ever 
know  that  the  conixdl  was  asked?  A.  Well, 
I  said  one  day  that  I  wanted  to  know  where 
we  stood;  that  if  they  did  not  intend  to  pay 
tbe  old  tax  bills,  and  we  could  not  make 
tbem  do  It,  I  wanted  to  know  It,  so  that 
I  could  tell  where  I  stood.  I  said  that  if 
they  would  not  pay  tbe  old  ones,  and  they 
could  not  be  made  to  pay  tbem,  that  I  want- 
ed new  ones  issued,  in  such  a  way  that 
there  would  not  be  any  trouble  about  it;  and 
I  heard  afterwards  that  certain  parties 
would  figbt  tbe  new  tax  bills  after  tliey 
wei^e  issued,  and  they  could  beat  them  easier 
than  the  old  ones.  Q.  Well,  did  you  ever 
ask  the  council  for  new  tax  bills?  A.  No, 
air.  Q.  You  never  did?  A.  Never.  Q.  Are 
you  willing  to  give  up  your  old  tax  bills 
now,  and  take  new  ones  in  their  place?  A. 
Yes,  if  the  supreme  court  would  decide  that 
the  new  ones  are  good.  Q.  But,  if  tbe  su- 
preme court  did  not  decide  it,  you  are  willing 
to  hang  onto  the  old  ones?  A.  Well,  I  would 
like  to  hear  tbe  supreme  court  give  a  deci- 
sion on  the  old  tax  bills,  and  say  they  are 
good.  Q.  Then  you  will  hang  onto  the  old 
ones?  A.  Yes,  sir;  that  is*  the  way,  until 
tbe  supreme  court  decides  it.  The  court 
here  in  Kansas  City  has  decided  it,  and  I 
want  to  hear  what  the  supreme  court  has 
to  say  about  it  Tbe  court  here  in  Kansas 
City  decided  they  were  not  good,  and  In  that 
asphalt  case  the  supreme  court  decided  t3iey 
were  good,  and  t   want  to  know   which  is 
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right.  Q.  Well,  answer  my  qnestliHi,  please. 
Do  yon  'want  new  tax  bills,  or  do  yoa  want 
to  hang  onto  yonr  old  ones?  A.  I  want  the 
supreme  court  to  decide  the  case.  Q.  You 
want  it  decided  in  your  favor?  A.  Of 
course.  Q.  Until  the  supreme  court  decides 
It,  you  will  do  nothing?  A.  No,  sir.  Q.  And 
until  that  time  yon  want  to  hang  onto  your 
old  bills?  A.  If  they  will  promise  me  they 
will  be  paid,  so  there  will  be  no  hereafter, 
then  I  will  take  new  ones;  but  if  Qiey  don't 
promise  that,  and  they  will  fight  the  new 
«nes,  then  I  want  the  old  ones  until  the 
supreme  court  decides  it  Q.  Well,  it 
amounts  to  this:  that  the  supreme  court 
will  have  to  decide  this  matter,  one  way  or 
iinother,  before  you  will  give  them  up?  A. 
Yes;  if  the  council  gnaranties  that  the  new 
ones  are  good,  I  will  take  them;  but,  if  not, 
I  will  hold  onto  what  I  have  got.  I  will  let 
the  supreme  court  decide  It  Q.  And  until 
that  time  you  will  hang  onto  your  old  ones? 
A.  Yes,   sir." 

In  justice  to  relators,  it  might,  perhaps,  be 
«aid  that  he  afterwards,  on  cross-examina- 
tion by  his  attorney,  stated  that  he  did  sign 
a  demand  to  the  city  for  the  issuance  of  new 
tax  bills,  as  appears  from  the  following  col- 
loquy between  himself  and  his  attorney; 
■"Q.  Mr.  Hahn,  that  is  your  signature?  A. 
That  there?  Q.  Yes,  sir.  A.  Yes,  sir.  Q. 
That  is  your  signature  to  that  paper?  A. 
Yes,  sir.  Q.  So,  If  that  is  the  petition,  and 
that  is  your  name,  as  yon  say  It  Is,  you  did 
sign  that  paper?  A.  Yes,  sir,  I  did;  but  I 
■did  not  know  that  there  was  anything  in  It 
about  the  new  tax  bills,  or  not  If  I  did,  I 
don't  recollect  it  now.  That  la  my  name, 
though." 

Still,  when  he  admits  that  he  did  sign  the 
petition  shown  to  him  by  his  attorney,  that 
was  afterwards  proven  to  have  been  pre- 
sented to  the  board  of  aldermen  of  West- 
port  and  refused.  It  is  most  manifest  that 
It  was  not  intended  as  a  good-faith  demand 
for  new  tax  bills  in  lieu  of  those  held  by 
lilm.  Relator  was  willing  to  give  up  these 
that  he  now  has,  and  take  the  new  ones  that 
he  was  demanding,  only  on  the  condition, 
as  be  expresses  It,  that  the  supreme  oourt 
would  decide  that  the  new  to  be  Issued 
would  be  valid,  and  were  better  than  those 
fae  then  and  now  holds.  In  other  words,  the 
demand  was  a  sham  made  by  Armstrong  in 
relator's  behalf,  as  was  the  refusal  to  issue 
new  tax  bills  by  the  board  of  aldermen  of 
Westport  Several  of  the  board  of  aldermen 
testify  that  they  were  requested  by  Arm- 
strong to  vote  for  the  resolution  refusing  the 
request  of  the  petition  presented  by  himself 
on  behalf  of  relators,  for  the  new  tax  bills, 
and  confess  that  they  did  so  in  order  that 
<he  case  might  be  taken  to  this  court  to 
secure  a  ruling  as  to  the  validity  of  the 
first  tax  bills  issued  by  them,  similar  ones 
to  which  had  been  declared  void  by  the 
court  of  appeals.  If,  after  the  reading  of 
the  testimony  of  the  Imard  of  aldermen  who 


were  called  as  witnesses,  and  of  tbs  relator 
Hahn,  there  had  remained  a  possible  doubt 
In  the  mind  of  the  court  as  to  the  fictitious 
character  of  these  proceedings,  that  doubt 
would  have  been  removed  when  we  were 
called  upon  to  read  the  following  exceedingly 
brief  and  modest  suggestions  filed  by  the  able 
counsel  representing  relators  in  their  effort  to 
reverse  a  Judgment  hostile  to  their  clients' 
interest,  if  they  or  their  clients  desired  what 
was  commanded  by  the  alternative  writ  is- 
sued herein,  in  the  first  Instance,  on  their  ap- 
plication: "The  tax  bills  in  controversy,  held 
by  August  Hahn,  are  void,  If  the  case  of 
City  of  Westport  t.  Mastln,  62  Mo.  App.  M7, 
correctly  states  the  law.  If  they  are  void, 
of  course  the  city  should  be  compelled  to  is- 
sue new  ones  in  accordance  with  law.  If 
they  are  not  void,  of  course  the  city  has  done 
its  duty,  and  the  Judgment  should  be  affirm- 
ed. The  relators  would  prefer  having  the 
ol^  tax  bills  held  valid,  because.  If  new 
ones  are  issued,  it  may  Involve  a  loss  of  in- 
terest" "Instead  of  being  abused,  it  seems 
to  relators  that  the  aldermen  are  simply  do- 
ing their  duty  when  they  refuse  to  issue  new 
bills  until  the  highest  court  of  the  state  tells 
them  that  It  ought  to  be  done.  They  can- 
not be  guilty  of  a  fraud  by  obeying  the  man- 
date of  this  court."  Would  one  think,  from 
the  above  brief  suggestions  to  this  court  by 
counsel  for  relators,  that  they,  In  good  faith, 
demanded  the  issuance  of  new  tax  bills  hi 
lieu  of  the  old  heretofore  Issued  to  their 
clients?  On  the  contrary,  counsel  tell  us, 
in  unqualified  words,  "The  relator  would  pre- 
fer having  the  old  tax  bills  held  valid,  be- 
cause, If  new  ones  are  issued,  it  may  Involve 
a  loss  of  Interest"  And  could  we  Infer,  so 
far  as  any  suggestion  of  relators'  counsel 
might  reach,  that  the  board  of  aldermen  of 
Westport  had  refused  to  do  any  duty  that 
would  call  for  a  mandatory  order  from  this 
court  commanding  Its  performance?  Coun- 
sel, In  their  argument  to  us,  say  that  "the 
aldermen  were  simply  doing  their  duty  when 
they  refused  to  issue  new  bills,"  etc.  Then, 
if  the  aldermen  were  doing  their  duty  when 
refusing  to  issue  the  new  tax  bills,  and  re- 
lators prefer  to  retain  the  old,  to  having  is- 
sued to  them  new  bills,  we  see  no  call  for 
the  exercise  of  the  Judgment  of  this  court 
and  will  decline  to  review,  by  this  Indirect 
and  fictitious  proceeding,  the  action  of  the 
Kansas  City  court  of  appeals  In  the  case  of 
City  of  Westport  v.  Mastln,  involving  the 
validity  of  tax  bills  issued  under  similar  cir- 
cumstances and  under  like  ordinances  to  the 
tax  bills  now  held  by  relators,  or,  rather,  to 
decide  by  this  indirect  action  whether  or  not 
the  reasoning  of  that  opinion  is  right  or 
wrong,  as  is  the  manifest  purpose  of  this  pro- 
ceeding. The  thing  relators  want  is  not  new 
tax  bills  ordered  issued  to  them,  but  this 
writ  denied,  and,  as  a  result  of  that  denial, 
a  declaration  from  this  court  in  favor  of  the 
validity  of  the  tax  bill  now  held  by  them, 
adverse  to  the   opinion  of  the  Trnnim«  Ci^ 
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conrt  of  appeals  In  the  ^lastln  Case  on  sim- 
ilar tax  bills.  The  defendant  aldermen,  with 
probably  one  exception,  desire  the  same 
thing.  The  real  parties  to  this  proceeding 
are  not  adverse,  but  friendly.  Their  apjjtar- 
«nt  disagreement  is  feigned,  not  real;  and 
this  court,  for  that  reason, 'as  was  probably 
the  reason  for  the  trial  court's  action  in  de- 
nying the  permanent  writ,  will  sustain  Us 
Judgment  As  we  understand  the  law,  this 
court,  as  the  trial  court,  would  be  wanting 
in  authority  to  try  and  determine  the  Issues 
us  raised  upon  the  writ  and  return  made 
thereto  by  the  conspiring  aldermen,  or  any 
And  all  parties  appearing,  whenever  the  fic- 
titious character  of  the  proceedings  was  made 
to  appear  to  the  court.  The  authority  of 
this,  as  of  every  Judicial  tribunal,  is  limited 
to  the  consideration  of  rights  which  are  ac- 
tually controverted.  Unless  some  Individual 
right  directly  affecting  the  parties  litigant  is 
thus  brought  in  question,  so  that  a  Judicial 
<leclslon  becomes  necessary  to  settle  the  mat- 
ter In  controversy  between  those  relative 
thereto,  the  courts  have  no  Jurisdiction;  and 
it  would  be  a  perversion  of  the  purjwses  for 
which  they  were  Instituted,  and  an  assump- 
tion of  functions  that  do  not  belong  to  them, 
to  undertake  to  settle  abstract  questions  of 
law,  in  whatever  shape  such  questions  may  be 
presented.  Brewlngtou  v.  Lowe,  1  Ind.  21, 
and  cases  there  cited;  Smith  v.  Railway  Co., 
29  Ind.  54G;  State  v.  San  Pablo  &  T.  R.  Co., 
148  U.  S.  30B,  13  Sup.  Ct.  876;  Ex  parte 
Haymond,  91  Cal.  545,  27  Pac.  859.  The 
legislature,  and  not  the  judiciary,  promulgate 
laws  for  the  future  guidance  of  the  people. 
Courts  are  called  upon  to  construe  the  law, 
and  apply  it  to  the  particular  facts  in  con- 
troversy in  actual  controverted  cases  before 
them.  Sham  proceedings  and  colorable  dis- 
putes between  parties  actually  friendly,  to 
obtain  the  opinion  of  courts  upon  questions 
«f  law,  for  their  own  Interests,  or  for  their 
future  guidance,  have  ever  been  condemned. 
and  should  never  receive,  knowingly,  their 
approval.  In  Lord  v.  Veazle,  8  How.  254, 
Chief  Justice  Taney,  In  writing  upon  this 
question,  uses  this  language:  "It  Is  the  of- 
fice of  courts  of  Justice  to  decide  the  rights 
of  persons  and  property,  when  the  persons  In 
interest  cannot  adjust  them  by  agreement 
between  themselves,  and  to  do  this  upon  the 
full  hearing  of  both  parties.  Any  attempt, 
by  mere  colorable  dispute,  to  obtain  the  opin- 
ion of  the  court  upon  a  question  of  law, 
which  a  party  desires  to  know  for  his  own 
interest,  or  his  own  purpose,  when  there  Is 
no  real  and  substantial  controversy  between 
those  who  appear  as  adverse  i>artles  to  the 
suit,  is  an  abuse  which  courts  of  Justice  have 
always  reprehended,  and  treated  as  punish- 
able contempt  of  court"  It  so  clearly  ap- 
pearing that  this  is  no  adversary  proceed- 
ing; so  far  as  relators  and  the  majority  of 
the  board  of  aldermen  of  the  city  of  West- 
port  are  concerned,  who  could  and  would 
bave  Issued,  In  lieu  of  the  old,  new  tax  bills. 


had  relators  desired  It  this  court  will  refuse 
to  discuss  the  Issues  raised  by  the  pleadings, 
except  as  above,  and  will  affirm  the  Judg- 
ment of  the  trial  court  dismissing  the  pro- 
ceedings and  denying  relators'  writ 

MACFARLANE,  SHERWOOD,  BURGESS, 
and  GANTT,  JJ.,  concur.  BARCLAY,  J,,  con- 
curs In  result   BRACE,  O.  J.,  absent 


PRBWITT  T.  MISSOURI,  K.  &  T.  RT.  00. 

(Supreme  Court  of  Miasouri.     June  15,  1896.) 

Railroads  —  Injuries  to  Feksonr  on  Track  — 
Violation  of  Ordinanos  Rbqulatino  Bpeeu— 

FLEADtKO  AND  PROOF — ImHATEKIAL  VARIANCE — 

Contkidutory  Negligence— EviDBSCE. 

1.  The  violation  of  an  ordinance  regulating 
the  speed  of  trains  within  the  city  limits  is  neg- 
ligence per  se. 

2.  Where  defendant  was  neeligent  in  run- 
ning its  train  faster  than  allowed  by  ordinance, 
and  by  reason  thereof  plaintiff  was  injured 
without  fault  on  his  part,  ne  was  entitled  to  re- 
cover, whether  the  injury  occurred  in  the  por- 
ticular  street  named  in  the  petition,  or  else- 
where on  defendant's  road  within  the  city. 

3.  ESvidence  that  plaintiff,  who  was  riding 
a  mule,  and  had  stopped  at  a  house  near  tho 
track,  saw  a  train  coming,  and  endeavored  to 
got  at  a  safe  distance;  that  he  did  cot  know 
that  the  mule  was  afraid  of  cars;  but  that  the 
whistling  of  the  locomotive  frightened  the  ani- 
mal so  that  it  became  unmanageable,  and  car- 
ried his  rider  upon  the  track, — warranted  a 
tinding  that  plaintiff  was  free  from  negligence. 

Sherwood  and  Robinson,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court  Pettis 
county;    Richard  Field,  Judge. 

Action  by  Dabney  Prewltt  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  to 
recover  for  personaV  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Jackson  &  Montgomery,  for  appellant  C. 
E.  Xeater  and  Waller  &  Rodes,  for  respond- 
ent 

BURGESS,  J.  This  is  the  second  appeal 
by  defendant  in  this  case.  The  first  Judg- 
ment was  In  favor  of  plaintiff  In  the  sum  of 
$8,500.  The  one  from  which  the  present  ap- 
peal was  taken  is  for  the  sum  of  fC,000. 
When  the  case  was  here  on  the  first  appeal, 
it  was  heard  in  the  second  division,  the  Judg- 
ment reversed,  and  the  cause  remanded,  be- 
cause of  errors  committed  by  the  trial  court 
in  giving  and  refusing  Instructions.  115  Mo. 
283,  21  S.  W.  742.  The  suit  is  prosecuted  to 
recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  by  being  run  over  by  the 
cars  of  defendant  In  the  negligent  violation 
of  an  ordinance  of  the  city  of  Moberly  limit- 
ing the  rate  of  speed  of  cars  and  locomotives 
propelled  by  steam  to  not  exceeding  six  miles 
per  hour.  No  objection  was  made  to  the  pe- 
tition. The  defenses  were  a  denial  of  the  al- 
leged negligence,  and  charges  of  contributory 
negligence. 

There  was  no  material  difference  in  the 
facts  disclosed  at  the  last  trial  from  the  first 
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which  are  very  fully  stated  by  Oantt,  J.,  In 
the  opinion  then  delivered,  and  which  it  is 
unnecessary  to  restate.  The  plat  referred  to 
by  the  witness  Ferris  is  as  follows: 


Over  the  objections  of  defendant  the  court 
Instructed  the  jury  in  behalf  of  plaintiff  as 
follows:  "(1)  If  the  jury  believe  and  find 
from  the  evidence  that  on  August  13,  18S9, 
locomotive  engines  and  trains  of  cars  were, 
by  an  ordinance  of  the  city  of  Moberly,  pro- 
hibited from  being  run  within  the  corporate 
limits  of  said  city  at  a  greater  rate  of  speed 
than  six  miles  per  hour;  and  that  on  said  day 
defendants,  by  their  servants,  did  run  an  en- 
gine and  train  of  cars,  known  as  the  'tie  train,' 
within  the  corporate  limits  of  said  city,  at  a 


place  where  persons  were  usually  upon  de- 
fendants' track,  at  a  greater  rate  of  speed 
than  six  miles  per  hour;  and  that,  as  said 
train  approached,  plaintiff's  mule  became 
frightened  and  unmanageable,  and  ran  away 
with  plaintiff,  and  against  his  will  and  efforts 
to  prevent  carried  him  onto  said  railroad 
track  at  said  point  ahead  of  said  train;  and 
that  in  consequence  of  said  train  being  run  at 
said  time  and  place  at  a  greater  rate  of  speed 
than  six  miles  per  hour  defendants'  servants 
running  said  train  were  unable  to  stop  said 
train,  after  they  became  aware  that  plaintiff 
was  on  said  track  and  in  peril,  in  time  to  avoid 
striking  and  injuring  plaintiff;  and  that,  had 
said  train  been  running  at  said  time  and  place 
at  the  rate  of  speed  of  six  miles  per  hour,  It 
could,  by  the  exercise  of  ordinary  care  on  the 
part  of  the  defendants'  said  servants,  have 
been  stopped,  after  plaintiff  was  discovered 
by  them  on  said  track  and  in  peril,  in  time  to 
have  avoided  striking  and  Injuring  plaintiff, 
—then  the  jury  may  find  defendant  guilty  of 
negligence.  And  If  the  jury  so  find  the  de- 
fendant guilty  of  negligence,  and  further  find 
that  in  direct  and  Immediate  consequence  of 
said  negligence,  and  without  negligence  on 
plaintiff's  part  contributing  thereto,  plaintiff 
was  struck  by  said  titiin,  and  received  the  In- 
juries complained  of  In  his  petition,  then  the 
verdict  of  the  jury  must  be  for  tlie  plaintiff. 
(2)  If  the  Jury  find  for  the  plaintiff,  then,  in 
estimating  his  damages,  they  may  take  into 
consideration  all  of  the  mental  and  physical 
pain  and  anguish  already  suffered  by  him,  and 
all  future  pjental  and  physical  pain  and  an- 
guish, If  any,  that  will  result  to  him  from  said 
Injury;  also  his  loss  of  time,  and  the  value 
thereof,  since  the  date  of  his  injury;  and  if 
the  jury  find  that  his  injuries  are  permanent 
and  lasting  in  their  character  and  effect,  and 
that  they  will  in  the  future  disable  him  from 
earning  money  and  making  a  support,  or  will 
Impair  his  ability  to  do  so,  they  should  take 
these  facts  into  consideration,  and  should  esti- 
mate the  value  of  the  time  and  services  that 
he  may  thereby  lose  during  hia  life;  and  the 
Jury  should  assess  plaintiff's  damages  at  such 
sum  as,  In  their  judgment,  will  compensate 
him  for  all  his  losses  and  sufferings,  both  past 
and' future,  tlmt  has  or  will  result  to  him  by 
reason  of  his  Injury,  not  exceeding  the  sum  of 
?2.j,(X)i),  the  amount  claimed  In  plaintiff's  peti- 
tion." 

Defendant's  first  Insistence  is  that  the  action 
is  based  upon  the  theory  that  the  injury  oc- 
curred In  a  public  street,  where  plaintiff  had  a 
right  to  be,  and  those  in  charge  of  the  train 
should  have  been  on  the  lookout  for  him,  and 
if,  because  of  their  failure  to  do  so,  he  was  in- 
jured, he  was  entitled  to  recover;  while  the 
evidence  showed  that  the  injury  did  not  occur 
at  a  public  street,  and,  in  the  absence  of  evi- 
dpnce  showing  use  of  the  track  by  license  or  ac- 
quiescence of  the  defendant,  the  court  erred 
In  submitting  the  case  to  the  jury,  because 
there  was  not  sufficient  evidence  to  warrant  \\ 
in  so  doing.    If  this  contention  can  be  main 
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tained,  tt  mtiat  not  only  be  upon  the  grronnd 
of  the  want  of  rabstantial  OTldence  that  the 
Injnry  occurred  tn  Beed  street,  bat  It  must 
also  appear  that,  nnleas  so  shown,  plaintlfl 
1b  not  entitled  to  recover.  The  facts  that 
plalntUC  was  not  Injured  in  Reed  street,  and 
that  he  was  on  the  tzaclc  without  license  from 
defoidant,  do  not,  we  think,  necessarily  pre- 
clude Ills  recoreiy.  Defendant  was  guilty  of 
negligence  per  se  In  running  Its  train  at  a  rate 
of  speed  exceeding  six  miles  per  hour  within 
the  cori>orate  limits;  and  tf,  by  reason  thereof, 
platntlfl,  without  fault  or  negligence  on  his 
part  contributing  directly  thereto,  was  ran 
OTer  and  Injured,  he  was  entitled  to  recover, 
whether  the  injury  occurred  in  Beed  street 
or  elsewhere  on  defendant's  road  tn  the  city. 

Plaintiff's  first  Instruction  is  assailed  upon 
the  ground  that  the  petition  alleges  that  the 
collision  occurred  along  Reed  street,  while 
this  Instruction  submitted  the  case  to  the  jury 
on  the  theory  that  plaintiff  was  injured  at  a 
place  not  within  any  street  This  contention 
is  sufficiently  answered  by  what  has  already 
been  said  with  respect  to  the  sufficiency  of 
the  evidence  to  authorize  the  submtesion  of 
the  case  to  the  Jury.  The  variance  was  not 
material,  as  It  made  no  differMice  whetlier 
the  injury  occurred  in  the  street  or  elsewhere 
within  the  city  limits  on  defendant's  road. 

Another  objection  to  the  instruction  is  that. 
In  order  to  entitle  the  plaintiff  to  recover,  it 
simply  re«iulred  the  jury  to  find  that  the 
plaintift  was  stmck  by  defendant's  train  with- 
in the  corporate  limits  of  said  city  "at  a  place 
where  persons  are  usually  upon  defendant's 
track."  It  is  argued  by  defendant  that  by 
this  instruction  the  simple  fact  of  people  be- 
ing on  the  track  is  made  the  test  for  impos- 
ing the  same  liability  at  a  place  other  than  a 
street  that  would  attach  to  the  movement  of 
a  train  within  the  limits  of  a  street.  Conced- 
ing this  contention  to  be  true,  we  are  unable 
to  see  how  defendant  is  Injured  thereby.  It 
simply  required  more  of  plaintiff  than  it  was 
necessary  for  him  to  prove  in  order  to  entitle 
him  to  recover.  If  an  error  at  all,  it  was  in 
favor  of  defendant,  and  It  should  not  be  heard 
to  complain  upon  that  ground.  Under  our 
view  of  the  case  as  before  Indicated,  it  was 
not  necessaiy  to  plaintiff's  recovery  that  be 
prove  that  the  accident  occurred  "at  a  place 
where  persons  are  usually  upon  defendant's 
track." 

A  still  farther  objection  to  the  Instruction  is 
that  It  did  not  properly  explain  contributory 
negligence,  to  which  it  alludes.  It  is  not 
claimed  that  it  was  Incumbent  upon  plaintiff 
to  allege  or  prove  that  he  was  free  from  neg- 
ligence, but,  having  elected  to  introduce  that 
element  into  his  own  instruction.  It  is  Insisted 
that  it  was  his  duty  to  see  that  the  Jury  were 
properly  told  what  constituted  contributory 
negligence.  A  sufficient  answer  to  this  con- 
tention is  that,  whatever  may  have  been  plain- 
tllTs  duty  in  this  regard,  no  error  was  com- 
mitted by  his  failure  to  do  so  In  this  case,  as 
in  five  out  of  eight  instructions  given  on  be- 


half of  defendant  the  Jury  were  told,  in  un- 
mistakable terms,  what  the  rights  of  defend- 
ant were  with  respect  to  its  track,  the  duties 
of  those  in  the  management  of  the  train 
which  cansed  the  injuiy,  as  well  also  as  what 
acts  on  the  part  of  plaintiff,  tf  true,  oonstltut- 
ed  negligence  upon  his  port,  and  precluded  his 
recovery;  thus  presenting  the  rights  of  de- 
fendant, and  what  acts  on  the  part  of  the 
plaintiff,  if  found  to  be  true,  constituted  con- 
tributory negligence  on  his  part,  in  every  con- 
ceivable form,  and  absolutely  fair  to  both  par- 
ties. 

It  is  farther  Insisted  that  the  running  of  de- 
fendant's train,  at  the  place  where  plaintiff 
was  struck,  at  a  rate  of  speed  exceeding  the 
limit  prescribed  by  ordinance,  was  not  ne^- 
gence,  although  within  the  corporate  limits  of 
the  city.  This  question  seems  to  have  been 
settled  adversely  to  this  ccmtentlon  by  recent 
adjndlcatlons  of  this  court  Bluedom  v.  Rail- 
way Co.,  108  Mo.  43U,  18  8.  W.  1103;  Merz  T. 
RaUway  Co.,  88  Mo.  672;  and  Orube  v.  Rail- 
way Co.,  98  Mo.  330, 11  S.  W.  736.  But  a  dis- 
tinction Is  attempted  to  be  drawn  between  the 
facts  In  those  cases  and  the  case  in  hand,  in 
that  the  accidents  out  of  which  the  litigation 
in  those  cases  grew  occurred  in  the  private 
switch  yards  of  the  defendant  therein,  or  on 
its  private  jMroperty,  while  in  the  case  at  bar 
the  colllsioD  occurred  not  witMn  the  switch 
yards,  or  on  the  private  grounds  of  defend- 
ant The  ordinance,  in  terms,  applies  to  all 
trains  running  within  the  city  limits,  and  does 
not  restrict  their  speed  to  any  particular  lo- 
cality, but  fixes  the  maximum  rate  of  speed  at 
not  exceeding  six  miles  per  hour  within  the 
city  limits.  The  power  of  the  dty  under  its 
charter  to  pass  such  an  ordinance  as  a  police 
regulation  is  not  questioned,  but  it  is  argued 
that  it  should  be  confined  in  its  application  to 
streets  and  crossings.  The  purpose  of  the  or- 
dinance was  to  protect  life  and  prop»ty  with- 
in the  city  on  railroad  tracks,  on  and  along 
public  streets,  at  the  crossings  of  such  streets, 
as  well  as  in  switch  yards  and  on  private 
grounds;  and,  even  if  the  collision  occurred 
elsewhere  than  on  a  street,  plaintiff  was  en- 
titled to  recover,  unless  by  his  negligence  he 
contributed  to  his  injury.  In  the  Merz  Case 
there  is  quoted  with  approval  from  the  de- 
cision of  the  St  Louis  court  of  appeals  in  the 
same  case  the  following:  "That  when  a  rail- 
road company  lays  down  its  tracks  in  a  popu- 
lous city,  not  within  any  Indosure,  but  on 
ground  open  to  the  public,  the  mere  fact  that 
the  rails  are  not  laid  over  a  public  street  or 
highway,  but  on  private  property  of  the  com- 
pany, ought  not  to  be  held  to  relieve  It  of  its 
obligation  to  observe  all  reasonable  municipal 
regulations  as  to  the  movement  of  trains  with- 
in the  limits  of  the  corporation."  Our  atten- 
tion has  not  been  called  to  any  authority 
which  tends  in  the  remotest  degree  to  sustain 
the  position  of  defendant  upon  this  question. 

It  Is  also  contended  that  there  was  no  neg- 
ligence shown  on  the  part  of  the  defendant, 
because  the  excessive  i&te  of  speed  com- 
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plained  of,  even  If  illegal,  was  not  tlie  proxi- 
mate cause  of  plaintiff's  injury;  that  the  evi- 
dence clearly  establlshea  that,  if  the  train  had 
been  running  but  six  miles  an  hour,  it  could 
not  have  been  stopped  in  time  to  hare  avoid- 
ed the  collision  with  the  plalntifT,  after  he 
was  discovered  on  the  traclc,  or  even  after  he 
went  upon  the  track  In  front  of  the  approach- 
ing train.  That  defendant  was  guilty  of  neg- 
ligence per  Be  in  running  its  train  within  the 
corporate  limits  at  a  rate  of  speed  in  excess 
of  that  fixed  by  ordinance  is  indisputable, 
but  whether  such  negligence  was  the  proxi- 
mate cause  of  the  injury  was  a  dlfferoit 
question.  With  respect  to  this  Issue  the  wit- 
nesses differed  very  materially  as  to  the  dls- 
stance  the  train  was  from  plaintiff  at  the 
time  he  went  upon  the  track  and  his  perilous 
position  became  known  by  those  in  cliargre 
of  the  train,  as  well  also  as  to  its  rate  of 
speed,  and  whether  it  could  have  been  stop- 
ped, if  it  had  been  running  at  not  exceeding 
six  miles  per  hour,  in  time  to  have  avoided 
the  collision.  These  were  questions,  under 
the  evidence,  upon  which  reasonable  minds 
might  well  differ,  and  were,  under  the  cir- 
cumstances, properly  submitted  to  the  Jury. 
A  final  contention  is  that  plaintiff  is  not  en- 
titled to  recover,  because  of  his  contributory 
negligence.  This  contention  is  predicated 
upon  the  fact  that  plaintiff  was  wrongfully 
on  the  track,  and  the  assumption  that  he 
went  there  voluntarily,  and  that  he  did  not 
use  the  ordinary  precaution  to  avoid  danger. 
Plaintiff  testified  in  his  own  behalf,  and,  aft- 
er explaining  how  he  came  to  be  at  the  house 
of  Sue  Roberts  on  the  evening  of  the  acci- 
dent, and  stating  that  he  asked  her  for  some 
tobacco,  he  testified  as  follows:  "Q.  What 
took  place  next?  A.  Well,  while  she  was 
gone  In  the  house  to  get  the  tobacco,  she  nev- 
er came  out  with  the  tobacco,  she  got  to  the 
door,  and  the  car  whistled;  not  whistled,  but 
came  in  sight;  and  I  says  to  the  nigger  man, 
'I  see  I  must  get  away  from  here,'  and  start- 
ed to  ride  away,  and  went  about  two  or  three 
steps  right  ahead,  which  used  to  be  a  way  to 
go  out;  and  the  nigger  woman  says,  There  ia 
no  way  to  get  out  of  there  now,'  and  I  hurled 
the  mule  back  and  came  back  the  other  way. 
Q.  Had  there  been  a  way  to  get  out  there, 
east?  A.  Yes,  sir.  Q.  How  far  was  it  from 
her  house,— how  far  away  to  turn  out?  A. 
Not  only  Just  a  little  piece.  Q.  Where  did 
you  go  after  you  turned  back?  A.  I  went 
and  turned  and  started  off  in  a  lope  when  1 
turned  back,  and  went  on  up  there  by  I>lck 
Coates'  bouse,  and  the  mule  then  commenced 
running  sideways,  and  run  out  of  the  road, 
and  run  upon  the  track.  Q.  What  did  you 
do  to  keep  him  off  the  track?  A.  Done  all 
I  cotild,  pulled  on  the  left  rein  with  all  the 
strength  I  had,  but  I  could  not  keep  him  off 
of  it  Q.  Where  did  the  mule  go?  You  say 
he  run  <^  with  you.  Where  did  he  take 
yon?  A.  Run  upon  the  track,  and  run  to  the 
culvert  there,  and  I  was  struck  by  the  train 
and  knocked  off.    Q.  About  the  time  the  mule 


carried  jaa  upon  the  track,  when  yon  first 
got  upon  the  track,  where  was  the  engine  of 
the  train?  A.  Down  about  Sue  Roberts V 
right  along  about  her  house,  little  below 
somewhere,  as  good  as    I  could  tell    yoa> 

•  •  •  Q.  Weil,  what  happened  after  yoo 
got  on  the  track?  ■  A.  The  mule  run  down 
to  the  culvert,  and    I   was  catched    there. 

•  •  •  Q.  State  whether  or  not  you  heard 
that  train  whistling  any.  A.  Yes,  sir;  heard 
it  give  three  little  short  whistles  when  I  run 
upon  the  track.  Q.  When  you  run  upon  the 
track?  State  whether  or  not  It  was  before  or 
after  you  got  up  there.  A.  It  was  Just  when 
I  went  up  there.  Q.  What  did  the  mule  do 
when  the  short  whistles  were  made?  A.  Then 
he  commenced  worse  than  ever,  doing  bad 
enough  when  he  first  commenced  running. 
Q.  State  whether  he  was  running.  A.  He 
was  running.  Jumping,  and  backing.  They 
said  he  was  Jumping  about  15  feet.  Q.  What 
do  yon  say?  A.  That  is  what  I  say;  that  he 
jumped  about  15  feet  at  a  Jump,  they  say. 
Q.  Never  mind  what  any  one  else  said.  A. 
I  know  it  myself.  Q.  What  did  the  mule  do 
when  he  got  on  the  track?  A.  He  run  and 
bucked  and  done  all  he  could  do.  Q.  State 
what  efforts  you  made,  if  any,  to  get  him  off' 
of  the  track.  A.  I  done  all  I  could  do;  pull- 
ed on  him;  done  every  way  to  get  him  off. 
and  could  not  get  him  off.  Q.  Now,  when 
the  mule  got  down  to  the  culvert,  what  took 
place  there?  State  that  to  the  Jury.  A. 
There  is  where  the  train  struck  us.  •  •  *"" 
On  cross-examination  he  testified  as  fol- 
lows: "Q.  The  man  didn't  have  any  tobac- 
co? A.  No,  sir.  Sue  said  she  had  some  long 
green  in  the  house.  She  went  in  there  to 
get  it,  and  while  she  was  gone  in  there  after 
the  tobacco  the  train  popped  around  the 
carve,  and  I  says,  'I  must  get  away  front 
here,'  and  started  to  ride  away  from  there. 
Q.  Why  did  yoa  want  to  get  away  from 
there?  A.  I  thought  I  had  better  get  away. 
Q.  What  was  the  trouble  about  your  stay- 
ing there?  A.  No  other  trouble  about  it.  Q. 
Why  had  you  better  get  away?  A.  Because 
the  train  was  coming,  and  I  thought  I  had 
better  get  out  of  there,  maybe.  Q.  Why  did 
you  want  to  be  getting  out  of  there?  A.  I 
thought  it  was  right  to  ride  away  from  the 
train;  to  get  away  from  there.  Q.  What 
did  you  want  to  get  away  from  the  train 
for?  The  train  would  not  hurt  you  if  you 
stayed  down  there  by  Sue's.  A.  Only  thing 
people  like  to  get  out  from  where  they  are 
if  a  train  comes  along,  if  you  are  traveling 
along  close  to  where  they  come.  I  have  seen 
lots  of  people  drive  ont  a  good  piece  from 
where  it  is.  Q.  From  where  what  is,— the 
train?  A.  Yes,  sir;  ride  out  and  turn  their 
horse  around,  or  something  to  get  out  of  the 
way.  Q.  You  were  afraid  of  this  mule,— Is 
that  what  you  mean?  A.  Yes,  sir.  I  was 
not  afraid  of  him  much.  Q.  You  were  afraid 
he  would  run  off  with  you?  A.  No,  si;*.  Q. 
Didn't  you  say  .vou  were  a  while  ago?  A. 
Of  course,  a  body  feels  afraid  a  little,— afraid 
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of  horses  scaring  at  the  train,  maybe.  Q. 
Ttiat  was  the  reason  yon  wanted  to  get  ont 
of  there?  A.  Yes,  sir;  I  think  so.  Q.  The 
truth  is  that  you  wanted  to  get  away  from 
there  because  yon  thought  the  mule  might 
run  off,  and  do  some  harm?  A.  Yes,  sir;  lots 
of  people  do  start  to  ride  away.  Q.  You 
thought  yon  would  get  away  from  the  train 
because  you  thought  your  mule  would  run 
off?  A.  I  didn't  think  nothing  about  that, 
sir.  Q.  Wliat  do  you  mrean,  then,  now, 
about  getting  away  from  there?  Did  yon 
think  the  mole  would  get  beyond  your  con- 
trol? A.  No,  sir.  Q.  Why  didn't  you  get 
od  and  hold  him?  A.  I  didn't  have  no  chance 
of  getting  off  after  he  commenced  bucking 
with  me.  Q.  I  am  talking  about  right  down 
there  at  Sne's  gate.  A.  I  could  have  had 
plenty  of  time  to  ride  up  there,  and  turned 
over  south,  if  the  mule  had  not  run  upon 
the  trade,  and  the  train  coming  so  fast.  Q. 
Now,  Mr.  Prewitt,  don't  try  to  make  any 
argument,  please.  Let  me  Just  ask  the  ques- 
tion, why  didn't  yon  get  off  the  mule  and 
hold  it,  out  in  front  of  Sue's  house?  A.  Be- 
cause I  tboagbt  I  could  ride  up  there  and 
ride  dear  off  from  the  railroad,  and  turn  off 
south  when  I  got  up  there  at  the  crossing. 
Q.  Why  didn't  you  stay  on  your  mule  right 
there  in  fr«»t  of  Sue's  bouse?  A.  I  didn't 
want  to.  Q.  Why  didnt  you  want  to?  A. 
Because  there  is  lots  of  people  that  turn  their 
horses  clean  around  when  a  train  is  coming. 
Q.  Because  they  are  afraid  their  horses  will 
be  frightened  at  the  train?  A.  Yes,  sir.  Q. 
Because  they  get  scared  at  them?  A.  Yes, 
sir.  Q.  Maybe  he  would  run  off  and  get 
you  hurt?  A.  Yes,  sir.  Q.  It  was  because 
you  wanted  to  avoid  the  risk  or  danger  of  the 
mule  running  off,  you  rode  away?  A.  No, 
sir.  Q.  Then  you  simply  went  away?  A. 
Because  I  was  afraid,  of  course.  I  was 
riding  away  because  I  was  afraid  he  might 
scare  at  the  train.  Q.  Was  he  a  young  mule? 
A.  He  was  three  years  old.  Q.  Was  he  a 
foolish  young  mule?  A.  No,  sir.  Q.  Was  he 
standing  perfectly  still  all  that  time?  A. 
No,  sir.  Q.  Didn't  you  have  to  hold  him 
pretty  tight  while  yon  were  talking?  A.  No, 
sir.  Q.  Were  you  not  pulling  on  the  bit 
to  keep  him  steady?  A.  No,  sir.  Q.  Per- 
fectly stlU  and  quiet?  A.  Yes,  sir.  Q.  When 
you  heard  the  train  coming  down  there  be- 
fore you  got  away  from  Sue's?  A.  No,  sir. 
Q.  He  hadn't  yet  done  anything?  A.  No, 
sir.  Q.  But  you  were  afraid  he  might,  by 
the  time  the  train  got  there?  A.  Yes,  sir. 
I  don't  know  but  what  he  might  scare  at  the 
train,  and  that  was  the  reason  I  was  riding 
ett.  Q.  Didn't  you  say  that  you  would  have 
to  get  out  of  that  neck  before  the  train  came; 
you  were  afraid  the  mule  would  run  off  with 
you?  A.  Yes,  sir."  Other  witnesses  testi- 
fied that  when  the  train  began  to  whistle  be- 
low Sue  Roberts'  house  the  mule  began  buck- 
ing and  lumping,  and  ran  sldewise  up  the 
path  onto  the  track,  and  that  Prewitt  seemed 
to  be  doing  all  that  he  could  to  hold  him. 


Upon  this  evidence  defendant  insists  that 
under  the  ruling  in  the  case  of  Moore  v.  Bail- 
way  Co.,  126  Mo.  265,  29  S.  W.  9,  plaintiff 
was  guilty  of  contributory  negligence,  an* 
not  entitled  to  recover.  The  facts  in  that 
case  differed  very  widely  from  the  facts  in 
the  case  at  bar.  In  that  case  Moore  knew 
that  his  tiorses  were  afraid  of  the  cars. 
They  had  been  frightened  by  them  a  day 
or  two  before.  They  passed  the  locality  hi. 
which  be  was  every  few  minutes;  yet  he 
made  no  effort  to  get  his  team  to  a  place  of 
safety,  but  chose  to  remain  so  near  the  rail- 
road track  that  the  cars  collided  with  his 
buggy  in  passing,  and  injured  him.  And  It 
was  held  that  one  driving  on  a  street  along 
a  railroad  track  with  knowledge  that  a  train 
is  likely  to  pass,  and  that  his  horses  are  afraid 
of  cars,  cannot  recover  for  injuries  resultlug 
from  the  frightening  of  his  horses,  he  hav- 
ing had  an  opportunity  to  remove  them  to  a 
safe  distance,  and  neglected  to  do  so.  In  the 
case  in  hand  the  evidence  does  not  show  that 
plaintiff  knew  the  mule  was  afraid  of  the 
cars,  but  showed  that  when  he  saw  and  heard 
them  coming  he  made  every  effort  to  get  to 
a  safe  distance  from  them,  but  the  mule  be- 
came frightened  at  the  short  whistles  made 
by  the  locomotive,  commenced  bucking  and 
Jumping,  became  ungovernable,  and,  in  spite- 
of  plaintiff's  eff(»t  to  prevent  it  from  doing 
so,  it  carried  him  up  the  path,  and  onto  the- 
railroad  track  a  short  distance  in  front  of 
the  train,  where  the  collision  occurred.  Our 
condusion  is  that  the  question  whether,  undei- 
the  evidence,  plaintiff  was  guilty  of  contribu- 
tory negligence,  was  properly  submitted  to  the- 
Jury,  and,  they  having  found  that  he  was  not,, 
that  their  verdict  should  not  be  disturbed. 
The  Judgment  is  accordingly  affirmed. 

MACFARLANB,  BARCLAY,  and  GANTT,. 
JJ.,  concur.  SHERWOOD  and  ROBINSON,. 
JJ~  dissent 


HURT  V.  FORD  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  30.  1896.) 

Nbootiabli    Insthuments  —  What   Coxstitotss- 

Dbmvbry— Ratification— EviDBNCB 

—  Statotb  of  Frauds. 

1.  Where  a  note,  complete  in  form,  but  in- 
complete in  fact,  because  of  the  lack  of  a  sig- 
nature necessary  thereto,  was  placed  in  the 
possession  of  the  payee  with  a  condition  that  the 
signature  lacking  should  be  added  before  the 
note  should  become  valid,  the  payee  could  not 
afterwards,  in  default  of  the  signature  required,, 
treat  the  note  as  delivered,  and  thereby  iiz  the 
liability  of  the  other  signers. 

2.  The  inference  that  a  note  was  delivered, 
which  arose  from  its  possession  by  the  payee, 
may  be  counteracted  by  proof  that  the  driivery 
was  based  on  some  contingency  that  had  not 
happened. 

3.  In  an  action  upon  a  note,  where  the  de- 
fendants pleaded  an  oral  agreement  releasing 
them  from  liability,  the  plaintiff,  by  failure  to 
plead  the  statute  of  frauds  in  his  reply,  is 
estopped  from  resorting  thereto  to  avoid  the 
agreement. 
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4.  In  an  action  npon  a  note,  where  the  de- 
fendants pleaded  that  there  had  been  no  deliv- 
ery, it  appeared  that  the  note  had  boon  placed 
in  the  hands  of  a  third  party,  to  procure  the 
4i^ature  of  H.  thereto,  under  the  condition 
that  it  should  not  be  delivered  until  such  sig- 
nature was  obtained;  that  it  had  been  turned 
over  to  plaintiff's  agent  with  notice  of  the  con- 
dition, and  had  been  by  such  agent  delivered  to 
plaintiff  without  the  required  signature.  There 
was  some  testimony  that  defendants  had  ap- 
proved ot  the  delivery.  HeW,  that  it  was  error 
to  refuse  to  instruct  the  jury  that  if  defendants, 
knowing  that  the  note  had  not  been  signed  by 
H.,  approved  and  adopted  the  act  of  the  agent 
in  making  delivery  thereof,  they  would  be  lia- 
ble. 

Appeal  from  circuit  court,  Jackson  county; 
J.  H.  Slover,  Judge. 

Action  by  Julia  G.  Hurt  against  George 
Ford  and  J.  R.  Towers  to  recover  a  balance 
due  on  a  promissory  note.  There  was  a 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL     Reversed. 

The  defendants  appeal  from  an  order 
which  granted  plaintiff  a  new  trial  after  a 
verdict  for  defendants,  and  also  sustained  a 
motion  for  judgment  for  plaintiff  notwith- 
standing the  verdict  The  answer  on  which 
the  case  was  tried  is  as  follows  (omitting 
caption  and  signature): 

"Defendants,  for  their  second  amended  an- 
swer to  plaintiff's  amended  petition,  admit 
they  signed  the  note  as  set  forth  In  plaintiff's 
petition;  admit  the  same  was  delivered  to 
plaintiff  by  one  H.  L.  Yeager,  as  hereinafter 
set  forth;  admit  defendants  made  payments 
as  set  forth  in  petition;  and  for  afflrmatiye 
defenses  to  said  note  defendants  aver:  Iflrst. 
That  said  note  was  signed  by  defendants, 
solely  for  and  on  account  and  in  renewal  of 
a  ontaln  promissory  note,  in  words  and  fig- 
ures following,  viz.:  'Kansas  City,  Mo.,  May 
»th,  1883.  No.  21,950.  Six  months  after 
date  we  promise  to  pay  B.  K.  Thornton,  cash- 
ier, or  order,  at  the  Bank  of  E^ansas  City, 
eight  thousand  and  five  hundred  dollars,  for 
value  received,  with  Interest  from  maturity 
at  the  rate  of  ten  per  cent  per  annum.  $8,- 
500.  M.  R.  Hlghtower.  T.  R.  Towers.  Geo. 
D.  Ford.'  Defendants  further  aver  that  the 
said  promissory  note  last  mentioned  was  giv- 
en under  and  by  virtue  of  the  following 
agreement  and  arrangement,  to  wit:  The 
said  M.  R.  Hlghtower,  principal  in  said  last- 
mentioned  note,  made  application  to  the 
plaintiff  in  the  spring  of  1883  for  a  loan  of 
$8,500  to  enable  him  to  purchase  a  herd  of 
cattle.  Plaintiff  not  then  having  the  ready 
sum  to  make  said  loan,  and  being  desirous 
to  assist  said  Hlghtower,  who  was  her  broth- 
er-in-law, requested  said  Hlghtower  to  pro- 
cure the  defendants  to  sign  a  note,  with  said 
Hlghtower  as  principal,  to  the  Bank  of  Kan- 
sas City,  for  $8,500,  and  then  and  there  re- 
quested, authorized,  and  empowered  said 
Hlghtower  to  state  to  the  defendants,  in  or- 
der to  Induce  them  to  become  signers  on  said 
note,  that  she  would  take  up  said  note  when 
It  should  become  due,  and  save  defendants 
harmless    from    its    payment     Defendants 


aver  that,  in  pursuance  thereof,  said  request 
and  authority,  said  Hlghtower  requested  de- 
fendants to  sign  said  note,  stating  to  them 
that  plaintiff  liad  requested  him  to  say,  for 
her,  that  if  they  would  sign  said  note,  and 
thus  enable  him  to  get  the  money  from  the 
bank,  she  would  take  up  said  note  when  due, 
and  they  should  be  held  harmless  from  its 
payment  Defendants  further  aver  that,  by 
reason  of  such  statements  and  agreement, 
and  relying  on  the  same,  tbey  were  induced 
to  and  did  sign  said  note  with  said  Hlghtow- 
er, and  that  plaintiff,  in  pursuance  of  said 
agreement  above  stated  and  communicated 
to  the  defendants,  came  into  possession  of 
said  note,  the  same  being  turned  over  to  her 
as  an  asset  of  the  estate  of  her  deceased  hus- 
band, and  became  her  property,  and  by  her 
act  in  that  behalf  defendants  became  and 
were  released  from  all  liability  on  said  note, 
and  the  same  became  as  to  them  null  and 
void,  and  plaintiff  Is  now  estopped  from 
maintaining  any  action  upon  the  note  given 
In  renewal  thereof.  Wherefore  defendants 
aver  that  the  note  described  in  i^alntilTs  pe- 
tition was  and  is  wholly  without  considera- 
tion, and  plaintiff  ought  not  to  have  and 
maintain  her  action  ui>on  the  same.  For  a 
second  defense,  d^endants  aver  that  the  note 
described  in  phdntifTs  petition  was  not  only 
without  consideration,  as  alleged  in  this  an- 
swer, but  that  It  is  and  was  of  no  validity  in 
law,  In  that  It  was  placed  in  the  hands  of 
one  R.  Ii.  Teager,  who  was  at  the  time  the 
duly-authorized  agent  of  the  plaintiff,  in 
escrow,  with  the  direction  that  it  was  to  be 
delivered  by  him  to  plaintiff,  and  have  effect 
as  a  valid  obligation,  only  upon  condition 
that  one  M.  R.  Hlghtower,  for  whose  benefit 
the  Instrument  was  signed,  should  be  pro- 
cured also  to  sign  the  same,  and  said  Yeager 
received  said  note  charged  with  soch  direc- 
tions and  conditions.  And  defendants  f(u> 
ther  aver  that  said  Hlghtower  was  never 
^HTOCured  to  sign,  and  never  did  sign,  said 
note,  but,  without  the  knowledge  of  defend- 
ants, or  either  of  them,  the  aald  Yeager  deliv- 
ered said  note  to  the  plaintiff;  that  at  the 
time  the  note  in  suit  was  placed  in  the  hands 
of  sold  Yeager,  said  Yeager  turned  over  to 
one  Towers  the  note  first  above  described. 
and  said  Towers  turned  the  same  over  to  the 
defendants;  that  the  knowledge  that  said 
Hlghtower  had  not  signed  said  note  came  to 
the  defendants  since  the  commencement  ot 
this  suit,  and  the  payments  thereon  were 
made  without  the  knowledge  that  the  note 
had  been  delivered  to  said  plaintiff  by  said 
Yeager,  contrary  to  said  instructions  given  to 
him  as  aforesaid,  and  so  defendants  do  here- 
with tender  into  court,  for  plaintiff,  the 
promissory  note  first  above  described,  and 
pray  Judgment  For  a  third  defense,  de- 
fendants aver  that  the  note  described  in 
plaintiff's  petition  was  and  is,  not  only  with- 
out consideration,  as  first  alleged  In  this 
answer,  but  that  it  was  and  is  of  no  validity 
in  law,  for  it  was  understood  and  acreed,  be- 
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tween  defendants  and  one  M.  R.  Htghtower, 
that  said  Hlghtower,  for  whose  benefit  the  aald 
notes  were  glyen,  should  also  sign  the  note 
in  suit,  and  in  pursuance  of  said  understand- 
ing said  note,  after  it  bad  been  signed  bj  the 
defendants,  was  handed  by  them  to  their 
agent,  one  MaJ.  Towers,  with  instructions  for 
him  to  obtain  said  Hlghtower's  signature 
upon  the  same  before  dellrery  thereof,  but 
the  said  agent,  not  being  able  to  find  said 
Hightower,  took  the  said  note  to  the  said  B. 
Lk  Yeager,  who  at  that  time  was  the  attorney 
and  duly-authorized  agent  of  the  plalntUI, 
and  delivered  the  same  to  him,  at  the  same 
time  disclosing  to  said  Yeager  the  instruc- 
tions he  had  received  from  defendants  as 
aforesaid,  and  the  said  Yeager,  thus  having 
notice  of  the  instructions  so  given  to  defend- 
ants' agent,  received  said  note  charged  with 
said  notice,  and,  without  further  authority 
from  the  defendants,  or  either  of  them,  deliv- 
ered said  note  to  i^lntiff  without  obtaining 
the  said  Hightoicer  to  sign  the  same.  And 
defendants  aver  ttmt  said  Hightower  was 
never  i>raeta«d  to  sign,  and  never  did  sign, 
said  note.  Defendants  further  aver  that,  at 
the  time  the  note  In  suit  was  placed  in  the 
hands  of  said  Yeager,  said  Yeager  turned 
over  to  said  MaJ.  Towers  the  note  first  de- 
scribed, and  said  Towers  turned  over  the 
same  to  the  defendants,  who  herewith  ten- 
der iBts  court,  for  plaintiff,  the  same.  They 
ftart]>«r  aver  that  the  Imowledge  that  said 
Hightower  had  not  signed  the  note  came  to 
defendants  since  the  conunencement  of  this 
suit,  and  the  payments  thereon  were  made 
without  the  imowledge  tliat  said  note  had 
been  delivered  to  plaintiff  by  said  Yeager 
coptrat7  to  the  notJk>c  and  instructions  given 
him  as  aforesaid." 

Instmctioss:  Tbe  eighth  and  tenth  re- 
quests for  instruction><  by  plaintiff,  denied  by 
the  couit,  are  as  follows:  "(8)  The  jury  are 
InstriKted  that,  although  the  witness  Tow- 
ers delivered  the  note  in  suit  to  witness 
Yeager  in  violation  of  the  Instruction  of  de- 
fendants, and  although  he  communicated  his 
Instructions  to  witness  Yeager  at  the  time 
of  such  delivery,  yet,  if  the  jury  find  and  be- 
lieve, from  the  evidence,  that  after  said  de- 
livery, and  after  tiaving  loiowiedge  that 
Hightower  had  not  signed  said  note,  defend- 
ants approved  and  adopted  as  their  own  the 
act  of  said  Towers  in  making  said  delivery 
to  said  Yeager,  the  verdict  should  be  for  the 
plaintiff."  "(10)  The  court  instructs  the  Jury 
that  if  they  find  from  th?  evidence,  that  the 
note  In  suit  was  delivered  by  W.  A.  Towers, 
as  agent  for  the  defendants,  to  R.  L.  Yeager, 
without  Imparting  to  him  notice  that  he  had 
been  instructed  by  the  defendants  not  to  de- 
liver the  note  to  him  until  he  had  secured 
the  name  ot  Hightower  thereon,  then  such 
delivery  was  valid  and  binding,  and  you  must 
find  for  the  plaintiff  In  the  sum  of  $S,JjOO, 
with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  November  9,  1889;  and 
this  you  must  do,  although  you  may  believe 
v.868.W.no5 — 43 


that  defendants  may  have  instructed  him 
not  to  deliver  said  note  until  he  had  secured 
the  name  of  Hightower  on  said  note." 

Beebe  &  Watson,  for  appellants.  0.  O. 
Tichenor,  for  respondent 

BABCLAY,  J.  This  is  an  action  upon  a 
note  for  $8,600  and  tnteirest  The  plaintiff 
is  Julia  GS-.  Hurt  The  defendants  are  George 
D.  Ford  and  J.  R.  Towers.  The  petition 
charges,  in  substance,  that  defendants  made, 
executed,  and  delivered,  November  9,  1887, 
to  plaintiff,  a  promissory  note,  for  ttiat  sum, 
payable  on  or  before  12  months  from  said 
date,  with  Interest  from  date  at  10  per  cent 
per  annum.  It  is  alleged  that  defendants 
paid  thereon  $850  for  interest  to  November 
0,  1888,  and  on  the  same  day  of  1889  paid 
the  interest  In  full  then  accrued.  Demand 
and  nonpayment  are  alleged,  and  Judgment  is 
asked  accordingly  for  the  principal  and  inter- 
est The  second  amended  answer  Is  the  vital 
document  for  consideration  on  this  appeal. 
As  its  ^ect  is  the  subject  of  some  con- 
troversy, we  desire  It  to  appear  in  full  with 
the  official  report  of  the  case.  The  plalntiCTs 
reply  denies  the  allegations  of  the  answer, 
"except  such  as  are  set  forth  in  the  peti- 
tion." The  cause  was  tried  with  the  aid  of 
a  jury,  and  a  verdict  for  defendant  resulted. 
At  the  trial  two  instructions  asked  by  plain- 
tiff were  refused.  In  consequence  of  that 
ruling  the  court  afterwards  sustained  a  mo- 
tion for  new  trial,  filed  by  plaintiff.  At  the 
same  time,  the  court  sustained  another  mo- 
tion by  plaintiff,  namely,  for  a  judgment  not- 
withstanding the  verdict,  and  then  a  Judg- 
ment was  accordingly  given  to  plaintiff  for 
$11,434.84,  and  costs.  Defendants  moved  uu- 
successfully  to  vacate  that  judgment  as  tm- 
authorlzed  and  erroneous,  and  then  appealed 
to  the  supreme  coturt  after  the  usual  excep- 
tions. 

1.  A  number  of  minor  points  In  regard  to 
the  procedure  in  the  circuit  court  have  been 
raised.  We  shall  not  touch  upon  them  all, 
but  discuss  only  those  which  seem  to  be 
finally  material.  As  plaintiff  had  possession 
of  the  note  and  filed  it,  the  burden  of  proof 
at  the  trial  was  upon  defendants  to  establish 
some  one  of  their  defenses.  Though  the 
Code  of  Procedure  makes  no  mention  of 
such  a  motion  as  plaintlfrs  filed  after  ver- 
dict, yet  it  obviously  may  be  resorted  to  on 
a  proper  occasion.  If  neither  the  defend- 
ants' evidence  at  the  trial  nor  their  pleadings 
disclosed  any  defense  to  the  cause  stated  by 
plaintiff,  it  would  not  serve  the  ends  of  Jus- 
tice to  grant  a  new  trial,  there  being  really 
nothing  to  try,  according  to  the  final  opinion 
of  the  trial  Judge.  In  that  event  the  court 
might  properly  give  Its  view  of  the  case  on 
a  motion  such  as  that  which  plaintiff  filed, 
waiving,  now,  the  question  whether  or  not  It 
was  made  In  due  season.  The  filing  oc- 
curred more  than  four  days  after  the  verdict, 
and  the  motion  is  attacked  on  that  account 
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But  as  we  find  it  untenable  on  Its  merits, 
and  bare  not,  at  present,  ample  time  to  in- 
vestigate the  proper  classiflcatlon  of  such  a 
motion,  we  forbear  ruling  on  the  question  of 
Its  timeliness.  We  also  consider  it  imma- 
terial on  this  appeal  to  decide  whether  a  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict Is  available  where  a  good  affirmative  de- 
fense appears  In  the  answer,  but  Is  not  sup- 
ported by  evidence  tending  to  discharge  the 
burden  of  proof  as  to  that  defense.  We  en- 
tertain no  doubt  that  the  testimony  offered 
by  defendants  tended  to  prove  at  least  one 
of  the  defenses  set  up  in  their  answer.  But, 
as  the  judgment  should  be  reversed  for  a 
new  trial  of  the  cause,  we  prefer  to  refrain 
from  any  comment  on  the  probative  effect 
or  weight  of  the  evidence  further  than  the 
general  statement  Just  made. 

2.  The  important  and  decisive  question  in 
the  case,  raised  by  the  answer,  is  whether 
its  allegations  avoid  the  prima  facie  show- 
ing of  the  petition.  The  gist  of  the  plaintiff's 
contention  is  that  the  answer  admits  the  de- 
livery of  the  note,  and  that  the  facts  alleged 
in  connection  therewith  are  legally  insuffi- 
cient to  avoid  the  liability  created  by  the 
delivery.  The  defendants  repel  that  conten- 
tion with  vigor,  and  the  discussion  which  that 
issue  has  elicited  is  both  entertaining  and 
very  useful  to  the  court.  It  will  be  noticed 
that  the  answer  does  not  precisely  admit  an 
absolute  delivery.  It  states  that  the  note 
"was  delivered  to  plaintiff  by  one  R.  L. 
Yeager,  as  hereinafter  set  forth."  The  an- 
swer then  proceeds  to  set  forth  a  conditional 
delivery  to  Mr.  Yeager,  and  a  failure  of  the 
condition,  the  facts  of  which  are  fully  given. 
To  simplify  the  case  as  now  presented,  we 
shall  assume  that  the  conditional  delivery 
was  made  to  plaintlfTs  agent,  or,  in  effect, 
to  plaintiff  herself,  though  there  Is  some 
question  as  to  whether  the  facts  should  be  so 
interpreted.  We  consider  that  view  of  them, 
however,  most  favorable  to  plaintiff,  and  we 
will  endeavor  to  apply  the  rule  of  law  which, 
we  think,  controls  this  branch  of  the  case, 
upon  that  groundwork.  PlaintlfTs  learned 
counsel  argues  that  no  condition  could  be  con- 
nected with  the  delivery  of  the  paper  to 
plaintiffs  attorney,  asserting  that  a  note 
cannot  be  conditionally  delivered  to  the 
payee  or  to  the  payee's  agent.  The  prin- 
ciples which  govern  that  subject  are  by  no 
means  universally  settled.  On  the  contrary, 
we  find  not  only  conflicting  opinions  thereon 
In  other  states,  but  a  want  of  harmony  In  the 
decisions  in  Missouri.  The  proposition  con- 
tended for  by  plaintiff  finds  support  in  rul- 
ings, or,  at  least,  remarks,  In  Massman  v. 
Holsber  (1871)  4»  Mo.  87,  In  Henshaw  v.  Dut- 
ton  (1875)  !S9  Mo.  139,  and  (1878)  (57  Mo.  666, 
and  in  Jones  v.  Shaw,  Id.  667;  while  in 
Carter  v.  McCllntock  (1860)  29  Mo.  464,  it 
was  distinctly  held  that  mere  manual  de- 
livery of  a  note  to  the  payee  created  no  liabil- 
ity where  the  intent  to  deliver  was  wanting. 
In  that  case  the  doctrine  that  a  delivery  of 


such  paper  may  be  conditional  is  conceded 
and  acted  upon.  That  decision  was  cited 
without  disapproval  In  State  v.  Potter  (1876) 
63  Mo.  212,  a  case  which  assumes  the  cor- 
rectness of  the  proposition  that  delivery  of 
a  document  may  be  conditional  as  between 
immediate  parties,  but  asserts  that  the  con- 
dition does  not  bind  third  persons  who,  with- 
out notice,  acquire  rights  under  the  docu- 
ment delivered  In  violation  of  the  conditioa 
in  such  circumstances  as  that  case  describes. 
The  latter  decision  has  been  often  approved, 
and  is  Justly  entitled  to  a  place  as  a  leading 
case  on  the  topic  which  it  treats.  The  anal- 
ogy afforded  by  the  Missouri  rulings  on  con- 
ditional delivery  of  chattels,  before  the  en- 
actment of  section  5180,  Rev.  St  1888,  tends 
to  sustain  the  doctrine  announced  in  CSarter 
V.  McCllntock  (1860)  29  Mo.  464,  as  to  con- 
troversies between  contiguous  parties  to 
notes.  See  Dannefelser  v.  Weigel  (1858)  27 
Mo.  46;  Little  v.  Page  (1869)  44  Mo.  412; 
Oester  v.  SItlington  (1893)  115  Mo.  247,  21 
S.  W.  820.  The  principle  of  the  Carter  Case 
was  also  recognized  in  State  v.  Sandusky 
(1870)  46  Mo.  377,  followed  by  the  Second 
division  in  Gay  v.  Murphy  (1896;  Mo.  Sup.) 
34  S.  W.  1093. 

Detendants'  answer  asserts  that  the  note 
was  to  be  signed  by  Mr.  Hlghtower  before 
tlnal  delivery,  and  that  Mr.  Yeaget  had  full 
notice  of  that  fact  on  receiving  the  paper  as 
custodian.  The  true  question  in  such  cases  Is 
as  to  the  intent  of  the  parties  touching  the 
delivery.  If  the  instrument,  though  complete 
in  form,  Is  incomplete  in  fact,  for  want  of  a 
further  signature  to  be  given  It,  and,  in  that 
state,  pending  the  last  signature.  It  is  placed 
In  possession  of  the  payee,  having  full  knowl- 
edge of  its  Incompleteness,  with  the  mutual 
understanding  that  the  signature  Is  to  be 
added  before  the  note  is  to  be  regarded  as 
delivered,  the  payee  cannot  afterwards  treat 
It  as  delivered,  without  more,  even  at  law. 
and  still  less  in  equity.  Jordan  v.  Lofton 
(1848)  13  Ala.  647.  This  proposition  does  not 
infringe  upon  the  valuable  and  general  rule 
that  protects  writings  from  change  by  oral 
evidence.  It  Is  not  even  an  exception  to  that 
rule.  Until  delivery  is  complete,  the  writing 
.does  not  become  operative  as  a  contract  be- 
tween the  parties.  Rogers  v.  Carey  (1871)  47 
Mo.  232.  Bare  possession  of  a  document  can- 
not be  made  a  substitute  for  its  delivery, 
which  Involves  the  expression.  In  some  form, 
of  an  executed  puriwse  to  deliver.  Huey  v. 
Huey  (1877)  65  Mo.  089;  Scott  v.  Scott  a888) 
95  Mo.  300,  8  S.  W.  161.  We  are  writing, 
now,  only  of  a  case  In  which  the  issue  arises 
between  the  Immediate  parties  to  such  a 
transaction.  That  is  the  case  in  hand,  and  we 
shall  try  to  confine  our  comments  within  the 
field  of  legal  view  afforded  by  its  record. 
Mere  possession  of  a  note  by  the  payee  may. 
unexplained,  be  competent  evidence  of  its  de- 
livery. But  the  normal  inference  from  such 
possession  may  be  counteracted  by  proof  that 
no  delivery  was  Intended  In  advance  of  some 
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event  which  has  not  happened.  Proof  of  such 
a  state  of  facts  does  not  contradict  the  instrn- 
ment  It  only  shows  that  the  last  act  neces- 
sary to  glye  It  life  as  a  contract  has  not  taken 
idace.  The  paper  remains  but  a  paper  while 
the  Intent  essential  to  pat  legal  rigor  Into  its 
form  is  wanting.  It  Is  not  needfnl  to  Inquire 
whether  possession  of  a  note  by  the  payee, 
IMtndlng  another  signature,  as  alleged  in  the 
answer,  constitutes  a  holding  in  escrow.  The 
classification  of  the  act  is  unimportant  as 
compared  with  its  legal  substance.  What- 
ever name  the  act  may  bear  cannot  change 
the  principles  regulating  its  effect.  In  our 
opinion,  facts  are  stated  in  the  answer  which 
amount  to  a  defense  to  the  note  in  suit  for 
want  of  a  full  and  legal  delivery  of  it  We 
forbear  any  further  discussion  of  the  subject, 
in  view  of  the  thorough  treatment  It  has  re- 
cently had  In  the  supreme  court  of  the  United 
States  in  a  learned  judgment  which  we  fully 
accept  Burke  v.  Dulaney  (1894)  153  U.  S. 
2»4,  14  Sup.  Ct  816,  since  approved  In  Mi- 
chels  V.  Olmstead  (1895)  157  U.  S.  196,  16 
Sup.  Ct  580.  In  addition  to  the  valuable  prec- 
edents cited  In  the  Burke  decision,  we  refer 
to  a  few  others  having  a  tendency  to  bui>- 
port  the  result  we  announce:  Bell  v.  luges- 
tre  (1848)  12  Adol.  &  E.  (N.  S.)  317;  Sweet  v. 
Stevens  (1863)  7  R.  I.  875;  Michels  v.  Olm- 
stead (1882)  14  Fed.  219;  Westman  v.  Krum- 
welde  (1883)  30  Minn.  313, 15  N.  W.  253;  Bank 
V.  Luckow  (1887)  37  Minn.  542.  35  N.  W. 
434;  Bank  v.  Borman  (1888)  124  DL  200,  16 
N.  B.  210.  The  ruling  in  Burke  v.  Dulaney 
Is  sustained  by  the  following  standard  text- 
books, besides  those  cited  in  that  case:  2  Am. 
&  Eng.  Bnc.  Law  (1st  Ed.)  p.  343;  Browne, 
Parol  Ev.  ast  Ed.)  {  68;  Byles,  Bills  (13th 
Ed.)  p.  103;  1  Greenl.  Ev.  (15th  Ed.)  {  284; 
Leake,  C!ont  (1st  Ed.)  p.  187;  Story,  Prom. 
Notes  (7th,  Thomdike's,  Ed.)  p.  67,  note;  TayL 
fiJv.  (8th  Ed.)  S  1037;  Tied.  Com.  Paper  (1st 
Ed.)  {  34d.  Whatever  is  said  to  the  contrary 
in  the  Maasman,  Henshaw,  and  Jones  Cases 
should  not  be  regarded  as  any  longer  authori- 
tative. 

3.  Plaintiff  insists  that  the  first  defense  in 
the  answer  is  insufficient  because  the  statute 
of  frauds  defeats  it  Whether  that  statute,  if 
available  to  plaintiff,  would  have  that  effect 
is  a  proposition  we  do  not  take  up.  It  is  in- 
volved in  some  doubt,  as  the  discussion  in  a 
modem  text-book  Indicates.  Reed,  St.  Frauds 
(1st  Ed.)  {  144.  But  it  plainly  appears,  from 
the  answer  in  this  case,  that  the  agrreement, 
on  which  the  statute  Is  supposed  to  bear,  was 
oral,  and  the  statute  Is  not  set  up  In  the  reply 
as  a  defense  to  It  Hence  that  statute  cannot 
be  resorted  to  as  a  barrier  to  prevent  the  en- 
forcement of  the  promise.  Oardner  v.  Arm- 
strong (1862)  31  Mo.  636;  Gordon  v.  Madden 
(1884)  82  Mo.  193. 

4.  But  the  order  granting  a  new  trial  was 
plainly  right  The  plaintiff's  eighth  refused 
request  for  an  instruction  properly  submitted 
the  Issue  of  a  ratification  of  the  alleged  un- 
authorized delivery  of  the  note  in  the  form  it 


now  has.  We  do  not  see  that  the  refusal  of 
that  instruction  was  harmless,  and  are  hence 
bound  to  assume  that  the  trial  court  regarded 
It  as  prejudicial  to  plaintiff,  since  the  verdict 
was  set  aside  on  that  account  Bev.  St  18S9, 
H  2100,  2240;  Bunyan  v.  RaUway  Co.  (1895) 
127  Mo.  12,  29  a  W.  842.  Notwithstanding 
the  fact  that  the  note  may  have  been  Invalid 
between  the  first  parties,  for  want  of  delivery 
without  tha  signature  of  HIghtower,  it  was 
competent  for  those  who  did  sign  It  to  make 
the  delivery  their  own  by  duly  ratifying  It  as 
they  might  have  made  the  delivery  uncon- 
ditional In  the  first  place.  Leaf  v.  Olbbs 
(1830)  4  Car.  &  P.  460;  Perry  T.  Patterson 
(1844)  5  Humph.  133;  Robbhw  t.  Philllpa 
(1878)  68  Mo.  100. 

The  judgment  for  plaintiff  Should  be  re- 
versed, and  the  cause  remanded  for  new  triaL 
MACFARLANE,  J.,  concurs;  but  as  ROBIN- 
SON, J.,  dissents,  and  BRACE,  C.  J.,  is  ab- 
sent all  of  us  present  agree  to  transfer  the 
cause  to  the  court  in  banc. 


STATE  ex  reL  WALKER,  Atty.  Gen.,  v. 

FLITORAFT,  Circuit  Judge. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  30, 1896.) 

BuiLDixe  AKD  Loan  Associationi— Scpbrvisor — 
Suit— DismBSAL — Reinstatkmbnt — Ax- 

TOKNEY    OeKEKAL — MaNDAMDS. 

1.  Act  March  22, 1896,  8  1,  created  a  bureau 
of  building  and  loan  superrlsion,  and  made  the 
state  treasurer  ex  ofiScio  supervisor  of  all  such 
associations.  Whenever  it  appeared  that  an 
association  had  violated  its  charter,  or  was 
conducting  its  business  in  an  unsafe  manner, 
after  notice  to  the  association,  the  supervisor 
was  empowered,  by  section  7,  to  bring  suit  in 
the  circuit  court  to  enjoin  the  association,  and 
for  dissolution,  and  the  sealing  and  winding  np 
of  its  affairs.  Section  8  provided  that  "such 
proceedings  shall  be  conducted  by  the  attomry 
general  of  the  state,  and  in  the  name  of  the 
state  of  Missouri  as  plaintiff  at  the  relation  of 
the  supervisor."  Held,  that  after  the  institu- 
tion of  such  a  suit  the  supervisor  might  have 
the  cause  dismissed  or  stricken  from  the  docket 
without  the  knowledge  or  consent  of  the  attor- 
ney general. 

2.  After  the  dismissal  of  such  a  suit  by 
the  supervisor  against  the  wishes  of  the  at- 
torney general,  where  a  second  suit  is  brought, 
in  another  division  of  the  court,  at  the  relation 
of  the  sujjervisor,  before  a  motion  to  reinstate 
the  first  suit  has  been  filed  by  the  attorney  gen- 
eral, and  in  the  meantime  a  receiver  has  been 
appointed  in  the  second  suit  and  la  rightfully  in 
the  possession  of  the  property  of  the  associa- 
tion, the  first  suit  will  not  be  reinstated. 

8.  The  provision  of  section  8  is  not  manda- 
tory; and  where,  for  any  reason,  the  attorney 
general  has  refused  or  failed  to  conduct  the 
suit  at  the  relation  of  the  supervisor,  it  may  he 
conducted  by  other  counsel,  and  defendant  can- 
not question  the  court's  jurisdiction,  since  its 
rights  are  not  thereby  affected. 
Gantt  P.  J.t  dissenting. 

Original  proceedings  in  mandamus  by  R. 
F.  Walker,  attorney  general,  against  P.  R. 
Flltcraft  circuit  judge,  to  compel  respond- 
ent  to  reinstate  a  certain  cause  on  the  docket 
of  the  court  OTer  which  he  presides.   Dis- 
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R.  F.  Walker,  Atty.  Gen.,  in  pro.  per.  Al- 
denon  &  Mclntlre  and  Dcaflen  &  WUllama, 
for  respondenL 

BUUGESS,  J.  Tbla  Is  an  OTig\nB.\  pro- 
ceeding by  mandamus  to  compel  tbe  respond- 
ent, one  of  tlie  judges  of  tiie  circuit  court 
of  the  city  of  St  Louis,  to  reinstate  on  tiie 
doclcet  of  division  Ko.  2  of  said  court,  over 
whlcli  lie  presides,  a  certain  cause  thereto- 
fore commenced  in  said  court  by  the  relator 
in  the  name  of  the  state  of  Missouri  at  the 
relation,  under  the  direction,  and  upon  facts 
furnished  by  Lon  V.  Stephens,  state  treas- 
urer, and  ex  officio  supervisor  of  building 
and  loan  associations,  under  the  provisions 
of  an  act  of  the  general  assembly  of  the 
state  of  Missouri  approved  March  22,  1895, 
which  said  cause  has,  upon  tbe  order  of  said 
supervisor,  been  stricken  from  the  docket  by 
respondent  To  the  alternative  writ  issued 
in  accordance  with  the  prayer  of  tbe  petition 
filed  herein,  respondent  made  return  as  fol- 
lows: 

"(1)  Tbe  respondent  admits  that  the  facts 
set  forth  In  the  alternative  writ  of  manda- 
mus are  true,  but  alleges  that  the  same  are 
not  all  the  facts  attending  the  refusal  of  the 
respondent  to  reinstate  the  case  Instituted 
by  the  relator  against  tbe  Western  Building 
and  liOan  Association  and  the  St  Louis  Trust 
Company. 

"(2)  For  his  further  return  to  the  alter- 
native writ  of  mandamus  the  respondent  al- 
leges that,  said  cause  having  been  dismissed 
at  the  requont  and  on  the  motion  of  the  su- 
pervisor of  building  and  loan  associations  on 
November  6,  1805,  the  relator,  tbe  attorney 
general,  filed  in  division  No.  2  of  tbe  circuit 
court  of  the  city  of  St  Louis,  over  which  the 
respondent  presided,  and  now  presides,  on 
November  13,  1895,  bis  said  motion  to  rein- 
state said  cause;  that  afterwards  said  mo- 
tion was  taken  up  for  consideration,  and  tbe 
supervisor  of  building  and  loan  associations 
did  object  to  said  cause  being  reinstated,  and 
requested  and  urged  upon  tbe  respondent, 
as  such  Judge,  that  said  motion  of  the  attor- 
ney general  be  overruled  and  refused;  and 
it  was  then  shown  and  made  to  appear  to 
tbe  respondent  that  on  November  9,  1895, 
tbe  supervisor  of  building  and  loan  associa- 
tions bad  instituted  an  action  in  the  circuit 
court  of  the  city  of  St.  TjOuIs  against  the 
Western  Building  and  Ix>an  Association  and 
the  St  Louis  Trust  ConTpany  for  the  pur- 
pose of  dissolving  and  winding  up  the  af- 
fairs of  said  building  and  loan  association, 
and  to  annul  an  alleged  assiguinent  by  said 
building  and  loan  association  to  said  St 
Louis  Trust  Company;  that  said  cause  was 
then  pending  In  division  No.  7  of  said  cir- 
cuit court;  tbat  the  said  supervisor  did  ap- 
ply in  said  division  No.  7  of  said  court  for  a 
temporary  receiver  of  the  etTects  of  said  West- 
ern Building  and  Loan  Association,  and  that 
said  application  had  been  granted,  a  tem- 
porary  receiver   had    been   appointed,    who 


bad  qualified,  and  taken  poasetwlon  of  all  the 
property  and  effects  of  said  Western  Build- 
ing and  Loan  Association,  and  was  holding 
and  preserving  the  same  in  pursuance  of  an 
order  of  said  division  No.  7  of  said  circuit 
court  so  authorizing  and  directing;  tbat  the 
petition  in  said  cause  so  instituted  by  the 
supervisor  of  building  and  loan  associations 
was  signed  by  him,  the  deputy  supervisor, 
the  circuit  attorney  of  the  city  of  St  Louis, 
and  a  member  of  the  St.  Louis  'bar,  as  spe- 
cial counsel  for  said  supervisor,  and  was 
verified  by  said  deputy  supervisor. 

"(3)  And  the  respondent  alleges  and  shows 
to  the  court  that  said  motion  of  the  attorney 
general  was  taken  under  advisement  until 
the  9th  day  of  December,  1895,  when  the  same 
was  by  the  division  of  said  court  over  which 
the  respondent  presides  overruled  and  re- 
fused; but  prior  to  tbe  overruling  of  said 
motion  the  said  cause  which  bad  been  Insti- 
tuted by  said  supervisor  of  building  and 
loan  associations,  and  which  was  assigned 
and  was  pending  in  division  No.  7  of  said 
circuit  court  bad  been  by  all  tbe  parties 
thereto  finally  submitted  to  said  division  Na 
7,  had  been  fully  heard,  and  said  division 
No.  7  of  said  court,  then  having  full,  com- 
plete, and  exclusive  Jurisdiction  of  said  cause 
and  of  all  the  matters  therein  involved,  had 
taken  said  cause  under  advisement,  and  this 
before  the  decision  upon  the  said  motion  of 
the  relator  by  division  No.  2  of  said  court, 
and  while  the  respondent  had  said  motion  of 
tbe  relator  under  advisement,  and  thereafter 
said  division  No.  7  found  all  of  the  Issues  in 
favor  of  the  plaintlfT  therein,  ordered  the 
dissolution  of  said  Western  Building  and 
Loan  Association,  declared  the  assignment  by 
It  to  said  St  Louis  Trust  Company  void, 
and  appointed  a  permanent  receiver  of  said 
Western  Building  and  Loan  Association  for 
the  puriMse  of  settling  and  winding  up  Its 
aCCalre;  that  said  finding  and  judgment  of 
said  division  No.  7  of  said  court  were  made 
and  entered  upon  the  records  thereof  on  the 
10th  day  of  December,  1805;  and  a  certified 
copy  of  said  Judgment  and  decree  is  hereto 
attached,  aUd  niarked  'Exhibit  A.' 

"(4)  The  respondent  further  alleges  that  he 
has  been  informed  and  believes,  and  it  ap- 
pears by  the  aifldavlt  of  Honorable  Lon  V. 
Stephens,  supervisor  of  building  and  loan 
associations,  tliat  while  said  cause  was  pend- 
ing in  said  dlvisiop  No.  7  of  said  court  the 
said  supervisor  of  building  and  loan  associa- 
tions requested  the  \  attorney  general  of  the 
state  of  Missouri  to  i^ppear  therein,  and  con- 
duct the  same,  and  ttiat  such  request  was  by 
the  attorney  general  refused,  and  the  attor- 
ney general  did  not  «nd  would  not  appear 
and  conduct  said  cifuse;  that  a  certified 
copy  of  said  affidavit  i  filed  in  said  cause  In 
said  division  No.  7  o(  said  court,  showing 
such  request  and  refuel,  is  hereto  attached, 
and  marked  'Exhibit  ii.'  and  the  same  Is  in 
words  and  figures  as  follows:  'State  of  Mis- 
souri, City  of  St  LouUa— 88.:   In  the  Circuit 
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Conrt  of  the  City  of  St.  Lonis,  Mo.  October 
Term,  1896.  State  of  Missouri  ex  rel.  Lon 
V.  Stephens,  State  Treasurer,  and  Ex  Officio 
Supervisor  of  Building  and  Loan  Associa- 
tions, Plaintiff,  vs.  Western  Building  and 
Ix>an  Association  and  St.  Lonis  Trust  Com- 
pany, Defendants.  No.  229.  Room  7.  Lon 
V.  Stephens,  being  duly  sworn,  on  oath  states 
as  follows:  That  he  is  the  treasurer  of  the 
fitate  of  Missouri  and  ex  oiBcio  supervisor  of 
building  and  loan  associations;  that  since 
the  institution  of  the  above-entitled  cause 
he  has  made  a  personal  request  of  Hon.  R. 
F.  Walker,  attorney  general  of  the  state  of 
Missouri,  to  appear  and  conduct  this  case; 
that  said  R.  F.  Walker  refused,  and  still  re- 
fuses, to  so  do.  [Signed]  Lon  V.  Stephens. 
Subscribed  and  sworn  to  before  me  this  3d 
day  of  December,  1895.  [Signed]  Thos.  B. 
Rodgers,  Clerk.' 

"(5)  The  respondent  alleges  that  at  the  time 
of  the  hearing  of  said  motion  of  the  attorney 
general  to  reinstate  the  case  dismissed  by  the 
respondent  on  the  motion  and  at  the  request 
of  the  supervisor  of  building  and  loan  asso- 
ciations. It  was  made  to  appear  that,  though 
the  supervisor  had  previously  requested  the 
attorney  general  to  Institute  proceedings 
against  said  Western  Building  and  Loan  Asso- 
ciation, on  the  very  day  the  attorney  general 
did  institute  said  action,  and  prior  to  the  In- 
stitution of  the  same,  the  said  supervisor,  by 
and  through  his  deputy,  did  withdraw  such 
request,  and  did  notify  said  attorney  general 
not  to  institute  such  proceedings;  that  the 
supervisor  of  building  and  loan  associations 
at  all  times  objected  to  the  reinstatement  of 
said  cause;  and  because  of  all  the  facts  the 
respondent,  as  Judge  of  division  No.  7  of  said 
circuit  court,  did  overrule  the  said  motion  of 
the  attorney  general,  and  did  refuse  to  rein- 
state said  cause. 

"(6)  The  respondent  further  alleges  that 
under  the  provisions  of  an  act  entitled  'An  act 
creating  a  bureau  of  supervision  and  Inspec- 
tion of  building  and  loan  associations;  mak- 
ing the  state  treasurer  ex  ofticio  supervisor; 
providing  for  the  appointment  of  a  deputy  su- 
pervisor and  special  examiners;  providing  for 
the  levying  and  collecting  money  from  said 
associations,  out  of  which  the  expenses  of 
supervision  shall  be  paid,  and  making  an  ap- 
propriation for  the  same,'  approved  March 
22,  1895,  the  sole  power  and  right  to  institute 
proceedings  against  building  and  loan  asso- 
ciations is  vested  in  the  supervisor  of  build- 
ing and  loan  associations,  and  that  under  the 
provisions  of  said  act  the  said  supervisor  has 
the  power  and  right  to  dismiss  and  abandon 
any  proceeding  Instituted  thereunder;  that  all 
that  could  be  accomplished  under  the  pro- 
visions of  said  act  against  said  Western  Build- 
ing and  Lioan  Association  was  being  and  had 
been  accomplished  by  reason  of  said  decree 
rendered  by  division  No.  7  of  said  circuit 
court;  that  to  have  granted  said  motion  at  the 
request  of  the  attorney  general  would  have 
been  in  disregard  of  the  positive  wishes,  oI>- 


jectlon,  and  direction  of  said  supervisor,  would 
have  resulted  In  a  conflict  of  jurisdiction  be- 
tween two  divisions  of  said  circuit  court, 
would  have  been  useless  and  needless,  and 
would  have  embarrassed  the  enforcement  of 
the  provisions  of  said  act  against  said  West- 
em  Building  and  Loan  Association. 

"(7)  The  respondent  further  shows  to  the 
court  that  In  pursuance  of  the  decree  of  di- 
vision No.  7  of  said  circuit  court  the  affairs 
and  business  of  said  Western  Building  and 
Ixian  Association  are  being  settled  and  wound 
up;  that  all  that  it  would  be  possible  to  ac- 
complish by  way  of  enforcing  the  provisions 
of  said  act  of  the  legislature  is  being  accom- 
plished; that  all  of  the  property  and  effects 
of  said  Western  Building  and  Loan  Associa- 
tion are  the  possession  and  under  the  con- 
trol of  said  division  No.  7  of  said  circuit  court, 
and  that  to  reinstate  the  cause  instituted  by 
the  attorney  general,  which  was  dismissed  by 
division  No.  2  of  said  circuit  court  on  motion 
of  said  supervisor,  would  be  wholly  useless 
and  needless,  and  only  result  In  complication 
and  confusion,  and  endanger  the  rights  of  all 
I>ersons  Interested  in  the  speedy  and  econom- 
ical settlement  of  the  affairs  of  said  associa- 
tion; that  said  division  No.  2  of  said  court 
never  took  any  action  over  said  cause  dis- 
missed by  it,  except  to  issue  an  order  on  de- 
fendants to  show  cause.  Wherefore  the  re- 
spondent submits  and  shows  to  the  honorable 
court  all  the  matters  aforesaid  as  cause  why 
he  has  not  reinstated  said  cause  Instituted  by 
the  attorney  general  against  the  Western 
Building  and  Loan  Association  and  the  St 
Louis  Trust  Company,  and  wliich  was  assign- 
ed to  division  No.  2  of  said  court;  and,  hav- 
ing so  shown  to  the  court,  asks  that  he  be  dis- 
charged with  costs." 

To  the  return  relator  demurred  for  the  fol- 
lowing grounds  of  objection,  to  wit:  Because 
said  return  admits  all  the  facts  upon  which 
the  application  for  the  writ  is  based;  because 
said  return  Is  Insufllclent  in  law;  because  the 
additional  facts  set  up  by  respondent  consti- 
tute no  valid  return  to-  the  alternative  writ; 
because  said  return  Is  not  responsive  to  tlie 
writ;  because  said  return  sets  up  irrelevant 
and  immaterial  matter;  because  said  return 
Is  evasive,  and  attempts  to  set  up  Irrelevant 
matter  on  the  "Information  and  belief  of  re- 
spondent." 

By  section  1  of  said  act  there  is  created 
a  bureau  of  building  and  loan  supervision  In 
the  oflSce  of  the  state  treasurer.  The  state 
treasurer  is  made  ex  officio  supervisor  of  all 
such  associations,  with  power  to  appoint  a 
deputy  supervisor,  who  may  perform  the 
same  duties  as  the  supervisor.  Section  7  of 
said  act  is  as  follows:  "If  it  shall  appear 
to  the  said  supervisor  from  any  report  of 
any  such  association,  whether  heretofore  or 
hereafter  organized,  or  from  any  examination 
made  by  him,  or  by  the  person  or  persons 
appointed  by  him  to  make  such  examination, 
or  from  any  knowledge  or  Information  in  his 
possession,  from  whatever  source  obtained. 
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that  any  snch  asaodatloa  has  committed  a 
violation  of  Its  charter  or  of  law,  or  that 
said  association  la  condncUng  Its  business  In 
an  unsafe  and  unauthorized  manner,  or  that 
the  assets  of  any  such  association  are  Insuf- 
ficient to  Justify  the  continuance  of  busi- 
ness by  such  association,  he  shall  communi- 
cate the  fact  to  the  ofi^ers  or  directors  of 
such  association.  Such  officers  or  directors 
shall  be  allowed  sixty  days  within  which 
to  make  the  assets  safflclent  or  to  correct 
any  illegal  practices;  and  in  case  snch  as- 
sets are  not  made  sufficient  or  the  Illegal 
practices  corrected  within  the  time  herein 
provided,  or  whenever  it  shall  appear  to  the 
said  supervisor  that  it  Is  unsafe  or  Inex- 
pedient for  any  such  association  to  continue 
to  transact  business,  said  supervisor  shall 
Institute  proceedings  la  the  circuit  court  in 
the  dty  or  county  In  which  such  associa- 
tion has,  or  had,  its  principal  office,  to  en- 
join or  restrain  such  association  from  the 
further  prosecution  of  Its  business,  either 
temporarily  or  perpetually,  or  for  such  In- 
junction and  the  dissolution  of  such  associa- 
tion and  the  settling  and  winding  up  of  Its 
affairs,  or  for  any  and  all  of  said  remedies 
combined,  as  the  said  supervisor  may  deem 
necessary."  Section  8  provides  that  "such 
proceedings  shall  be  conducted  by  the  attor- 
ney general  of  the  state,  and  in  the  name  of 
the  state  of  Missouri  as  plaintiff  at  the  rela- 
tion of  the  supervisor."  In  determining  thlj 
controversy  all  material  allegations  In  the 
return  which  are  well  pleaded  must  be  taken 
as  true,  for  such  is  the  effect  of  the  de- 
murrer, and,  when  this  Is  done,  is  relator 
entitled  to  have  his  peremptory  writ?  The 
question  is  not  as  to  whether  an  action  can 
be  prosecuted  under  said  act  by  the  attor- 
ney general  In  the  name  of  the  state  at  the 
relation  of  the  state  treasurer,  who  Is  ex 
officio  supervisor  of  building  and  loan  asM- 
ciatlons,  contrary  to  his  wishes,  and  against 
his  directions,  but  is  as  to  whether  an  action 
commenced  by  his  directions  and  upon  in- 
formation furnished  by  him,  and  dismissed 
or  stricken  from  the  docket  by  his  direc- 
tions, without  the  consent  of  the  attorney 
general,  shall  be  reinstated,  and  prosecuted 
in  his  name  as  relator,  without  his  consent, 
and  against  his  wishes  and  protest  It  Is 
insisted  by  the  attorney  general,  the  relator 
herein,  that,  as  the  suit  affects  the  public 
interests,  the  state  is  the  real  party  in  in- 
terest; that  respondent  is  merely  a  nominal 
party,  and  as,  in  such  proceedings.  It  is 
made  the  relator's  duty  by  the  act  to  repre- 
sent the  state,  that  respondent  had  no  an- 
thorlty  to  have  the  suit  stricken  from  the 
docket;  that  the  order  to  that  effect  was  with- 
out authority,  and  that  the  case  should  be 
reinstated  on  the  docket.  This  position  Is 
controverted  by  the  respondent,  who  con- 
tends that  the  supervisor  is  not  a  mere  nom- 
inal party  having  no  Interest  or  control  of 
suits  instituted  by  him,  under  said  act. 
against  building  and  loan   associations,    but 


that  it  1b  for  him  to  determine  whether  any 
such  8«tt<Mi  shall  be  begun  and  when.  Ordi- 
narily, a  person  In  whose  name  a  suit  is  in- 
stituted has  the  right  to  dismiss  it  any  timei 
before  its  final  submission,  and,  unless  ac- 
tions brought  by  the  supervisor  under  said 
act  against  building  and  loan  associations  be 
an  exception  to  this  general  rule,  the  de- 
murrer to  the  return  must  be  overruled  and 
the  peremptory  writ  denied. 

By  the  provisions  of  said  act  it  Is  made  the 
duty  of  the  supervisor  in  person  or  by  one 
or  more  persons  by  him  appointed  for  that 
purpose,  to  make  a  full  and  careful  examina- 
tion of  the  affairs  of  each  building  and  loan 
association  in  this  state  at  least  once  during 
each  year,  and  if  it  shall  appear  to  the  super- 
visor from  any  report  of  any  such  associa- 
tion, or  from  any  examination  made  by  him, 
or  by  the  imrson  or  persons  appointed  by 
him  to  make  such  examination,  or  from  any 
knowledge  or  information  in  his  possession, 
from  whatever  source  obtained,  that  any 
such  association  has  committed  any  viola- 
tion of  its  charter  or  of  law,  or  that  said  as- 
sociation is  conducting  its  bnslness  in  an 
unsafe  and  unauthorized  manner,  or  that  the 
assets  of  any  such  association  are  insuffi- 
cient to  justify  the  continuance  of  business 
by  such  association,  to  communicate  the  fact 
to  the  officers  or  directors  of  such  associa- 
tion, and,  unless  the  assets  be  made  suffi- 
cient, or  any  illegal  practices  be  corrected  in 
60  days,  or  If  it  shall  appear  to  said  super- 
visor that  It  is  unsafe  or  Inexpedient  for  any 
such  association  to  continue  to  transact  busi- 
ness, said  supervisor  is  required  to  institute 
proceedings  in  the  circuit  court  in  the  city  or 
county  in  which  such  association  has  or  bad 
Its  principal  office,  to  enjoin  or  restrain  it 
from  further  prosecution  of  its  business,  and 
to  wind  up  its  affaira  No  suit  can  be  insti- 
tuted under  the  act  otherwise  than  at  the 
relation  of  the  supervisor,  upon  informa- 
tion furnished  by  him  and  at  his  request, 
and  the  fact  that  It  is  made  the  duty  of  the 
attorney  general  of  the  state  to  conduct  such 
actions  in  the  name  of  the  state  of  Missouri 
as  plaintiff  at  the  relation  of  said  super- 
visor, does  not  divest  the  latter  of  the  right 
to  dismiss  such  a  suit,  or  to  Iiave  It  stricken 
from  the  docket  without  the  consent  of  the 
attorney  general.  By  the  express  terms  of 
the  act  the  supervisor  is  clothed  with  discre- 
tionary power  to  determine  whether  the  suit 
shall  be  to  enjoin  the  association  from  prose- 
cuting its  business  temporarily  or  perpetual- 
ly, or  for  Injunction  and  its  dissolution,  and 
the  setUlng  and  winding  up  of  its  affairs,  or 
for  any  and  all  of  said  remedies  combined, 
as  he  may  deem  necessary;  and  It  seems  to 
logically  follow  that  if,  after  the  institu- 
tion of  such  a  suit,  he  should  become  satis- 
fled  that  It  had  been  improvldently  brought, 
or  for  any  other  cause  that  It  should  be  dis- 
missed or  stricken  from  the  docket,  he  might 
liave  it  done,  without  the  knowledge  or  con- 
sent of  the  attorney  generaL     To  the  supov 
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▼Isor  belongs  the  power  to  investigate  the 
affairs  of  bnildlng  and  loan  assodatlona  un- 
der said  act,  and  to  institute  actions  against 
them  for  the  purposes  under  the  circumstan- 
ces therein  named;  and,  while  the  attorney 
general  is  required  to  conduct  such  actions 
in  the  name  of  the  state  as  plaintiff  at  the 
relation  of  said  supervisor,  the  manifest  in- 
tention of  the  legislature  was  to  furnish  a 
lawyer  of  known  ability  to  conduct  such 
suits,  but  not  to  confer  upon  him  the  power 
to  take  charge  of  and  manage  the  same  to 
the  exclusion  of  the  supervisor,  but  rath» 
subject  to  the  right  of  the  supervisor  to 
have  any  such  actions  dismissed  or  stricken 
from  the  docket  or  disposed  of  as  might 
seem  to  him  to  be  expedient.  We  therefore 
conclude  that  the  suit  in  question  is  not  an 
exception  to  the  general  rule,  and  that  the 
fiupervisor  had  the  right  to  dismiss  it  in  di»- 
regard  to  the  wishes  of  the  relator. 

But  we  are  not  inclined  to  hold  that  the 
writ  should  go,  for  another  and  additional 
reason.  It  appears  from  the  return  that 
said  cause  was  dismissed  at  the  request  of 
the  supervisor  on  the  5th  day  of  November, 
1895;  that  the  relator  filed  his  motion  to  set 
aside  the  order  of  dismissal  and  to  reinstate 
said  cause  on  the  docket  on  the  13th  day  of 
November,  1886;  and  that  between  those 
two  dates,  to  wit,  on  the  9th  day  of  Novem* 
ber,  1896,  the  supervisor  instituted  an  action 
in  another  division  of  the  circuit  court  of  the 
city  of  St  Louis  against  the  Western  Build- 
ing &  Loan  Association  and  the  St  Louis 
Trust  Company  for  the  purpose  of  dissolving 
and  winding  up  the  affairs  and  business  of 
said  loan  association  and  to  annul  an  alleged 
assignment  by  said  building  and  loan  associa- 
tion to  said  trust  company,  and  that  a  re- 
ceiver had  been  appointed  in  said  cause,  who 
bad  qualified  and  taken  possession  of  all  the 
property  and  effects  of  said  building  and 
loan  association,  and  that  said  suit  was  then 
still  pending;  that  said  suit  wJEis  not  brought, 
nor  was  it  being  conducted,  by  the  relator, 
who,  although  requested  in  writing  by  the 
supervisor  to  take  charge  of  and  conduct  the 
same,  refused  to  so  do.  Unless  the  suit  last 
Instituted  by  the  supervisor  and  the  proceed- 
ings thereunder  are  void  because  not  brought 
and  conducted  by  the  attorney  general,  a 
good  and  sufficient  reason  Is  by  reason  there- 
of afforded  for  not  granting  the  prayer  of 
the  relator  in  this  proceeding,  in  which  the 
court  may,  in  the  exercise  of  a  wise  Judicial 
discretion,  refuse  to  make  the  writ  peremp- 
tory. The  fifty-sixth  section  of  the  national 
bank  act  of  June  8,  18&1  (13  Stat  116),  pro- 
vides that  "all  suits  and  proceedings,  arising 
out  of  the  provisions  of  this  act  in  which 
the  United  States,  or  its  officers  or  agents 
shall  be  parties,  shall  be  conducted  by  the 
district  attorney  of  the  several  districts,  un- 
der the  direction  and  supervision  of  the  solic- 
itor of  the  treasury."  The  supreme  court  of 
the  United  States  in  Kennedy  v.  Gibson,  8 
WalL  498,   in  passing  upon  this  provision, 


says:  "The  receiver  is  the  agent  of  the  Unit- 
ed States,  and,  according  to  the  fifty-sixth 
section  of  the  act  tills  suit  should  have 
been  conducted  by  their  attorney.  But  this 
provision  la  merely  directory.  The  question 
which  arises  is  between  the  United  States 
and  its  officers.  The  rights  of  the  defendants 
are  In  no  wise  concerned,  and  they  cannot 
be  heard  to  make  the  objection  that  this 
duty  of  the  local  law  officer  of  the  govern- 
ment has  been  devolved  upon  another.  It  is 
to  be  presumed  there  were  sufficient  reasons 
to  warrant  this  departure  from  the  letter  of 
th^  law."  There  Is  great  similarity  in  the  pro- 
visions of  the  national  bank  act  and  the  act 
of  the  legislature  of  this  state  for  the  winding 
up  of  insolvent  building  and  loan  associa- 
tions, and  if,  as  was  held  in  the  Kennedy 
Case,  the  question  as  to  whether  the  case 
was  brought  or  was  being  conducted  by  the 
person  designated  by  the  act  of  congress 
could  not  be  raised  in  a  suit  against  the 
stockholders  of  the  bank,  and  constituted  no 
defense  as  tO'  them,  it  would  seem  for  a  like 
reason  the  court  in  which  the  last  suit  was 
instituted  by  the  supervisor  acquired  Juris- 
diction over  said  building  and  loan  associa- 
tion, and  became  possessed  of  the  power  and 
Jurisdiction  to  appoint  the  receiver,  who  is, 
by  reason  of  his  appointment  rightfully  in 
the  possession  of  the  property  and  effects  of 
said  association;  and  to  require  that  the  or- 
der striking  the  first  suit  from  the  docket 
be  set  aside,  and  the  case  redocketed,  that 
another  receiver  might  be  appointed  therein 
to  take  charge  of  the  same  property,  would 
not  subserve  the  ends  of  Justice,  and  could  but 
result  In  the  complication  of  matters,  with- 
out any  seeming  necessity.  Justification,  or 
excuse  therefor. 

The  premises  considered,  the  demurrer  to 
the  return  is  overruled,  and  the  proceedings 
dismissed. 

SHERWOOD,  J.,  concurs. 

GANTT,  P.  J.  (dissenting).  The  facts  ad- 
mitted are  these:  The  state  treasurer,  who 
is  ex  officio  supervisor  of  building  and  loan 
associations,  reported  to  the  attorney  general 
that  the  Western  Building  &  Loan  Associa- 
tion was  in  an  Insolvent  condition,  and  was 
violating  its  charter.  Thereupon  the  attor- 
ney general  prepared  a  petition  looking  to 
the  dissolution  of  said  association,  and  on 
the  day  he  proposed  to  file  it  the  deputy  su- 
pervisor requested  him  not  to  file  it  but  the 
attorney  general  filed  the  suit  and  within  a 
few  days  the  supervisor  appeared  before 
Judge  Plltcraft  In  the  absence  of  the  attorney 
general,  and  without  his  consent  or  permis- 
sion asked  the  suit  to  be  dismissed,  and  the 
said  Judge  dismissed  it  Thereupon  the  at- 
torney general  moved  its  reinstatement 
which  was  refused,  and  he  prays  mandamus 
requiring  its  reinstatement.  While  the  act 
of  March  22,  1896,  presents  some  difficulty 
in  its  construction,  owing  to  the  fact  that 


Digitized  by  CjOOQ IC 


680 


86  SOUTHWBSTBRN  BEPORTBB. 


(Ma 


section  7  of  aald  net  provides  that,  U  the 
officers  of  any  bnllcUng  and  loan  association 
sliall  fall  to  make  good  the  assets  of  sncb 
association,  or  correct  any  Illegal  practices, 
within  the  60  days  allowed  them,  or  whenever 
it  shall  appear  to  the  said  supervisor  that  it 
Is  unsafe  or  Inexpedient  for  such  association 
to  contlnae  to  transact  business,  said  super- 
visor shall  institute  proceedings  In  the  cir- 
cuit court  in  the  city  or  county  in  which 
such  association  has  or  had  its  principal 
office,  etc,  and  in  the  eighth  section  provides 
that  "such  proceedings  shall  be  conducted  by 
the  attorney  general  of  the  state,  and  in  the 
name  of  the  state  of  Missouri  at  the  relation 
of  the  supervisor,"  It  seems  to  me,  when  the 
nature  of  the  proceeding  is  considered,  and 
the  dntles  of  the  two  officers,  attorney  gen- 
eral and  state  treasurer,  are  considered,  as 
I  think  the  legislature  must  have  considered, 
I  do  not  concur  In  the  construction  given  by 
the  majority  of  my  brethren  of  their  respect- 
ive powers  and  duties  under  said  act  The 
office  of  attorney  general  Is  created  by  the 
constitution.  The  Incumbent  is  elected  by 
the  state  at  large,  and  his  duties  are  such  as 
may  be  prescribed  by  law.  By  section  630, 
Rev.  St  1889,  he  is  "authorized  and  empow- 
ered In  the  name  and  in  behalf  of  the  state 
of  Missouri  to  Institute  and  prosecute  all 
suits  and  other  proceedings  at  law  and  in 
equity,  requisite  or  necessary  to  protect  the 
rights  and  interests  of  the  state,  and  to  en- 
force any  and  all  rights,  interests  or  claims 
of  the  state  against  any  and  all  persons, 
bodies,  politic  or  corporate."  He  Is,  In  short, 
tlie  law  officer  of  the  stata  Hence  It  appears 
pecoliarly  appropriate  that  when  any  cor- 
poration Is  guilty  of  an  abuse  of  the  fran- 
chises granted  it  by  the  state,  and  the  power 
of  the  state  must  be  exerted,  that  so  grave 
a  proceeding  should  be  conducted  by  the  at- 
torney general.  It  is  the  exercise  of  the 
right  of  visitation  by  the  state  for  the  viola- 
tion of  a  legislative  grant  The  proceeding 
concerns  the  state,  and  Is  the  exercise  of  a 
very  high  prerogative.  It  is  this  which  dis- 
tinguishes the  case  brought  by  the  attorney 
general  from  those  in  which  the  relator  Is  the 
real  party  in  interest  Oranting  that  in  those 
cases  he  may  control  the  action  brought  for 
his  sole  benefit  the  analogy  does  not  hold 
good  when  the  action  concerns  the  public, 
and  he  Is  a  mere  formal  relator  by  virtue  of 
the  statute  which  commits  the  conduct  and 
management  of  the  suit  to  the  attorney  gen- 
eral. It  Is  such  a  proceeding  as  the  attorney 
general  might  Inaugurate,  conduct,  and  pros- 
ecute to  Its  termination  without  the  enabling 
section  of  this  act;  but  when,  in  specific 
terms,  it  is  made  his  duty  to  conduct  the 
proceeding,  I  have  no  doubt  In  my  own  mind 
that  it  was  the  intention  of  the  legislature 
not  only  to  require  that  service  at  bis  hands, 
but  to  commit  the  proceedings  in  court  to  his 
judgment  exclusively.  This  was  the  prac- 
tice In  England,  whence  we  derive  our  con- 
ceptions of  the  duties  of  the  attorney  gen- 


eral. In  S^ngland  the  attorney  general  oonid 
file  quo  warranto  and  other  Informations  at 
his  discretion.  No  leave  of  court  was  re- 
quired, and  this  Is  our  practice.  State  v. 
Stewart,  32  Mo.  379.  An  information  for  the 
purpose  of  dissolving  a  corporation  or  seizing 
its  franchises  cannot  be  prosecuted  save  by 
the  authority  of  the  state,  and  the  state  must 
be  a  party,  and,  if  a  party,  it  Is  not  only  the 
duty,  but  the  right,  of  the  attorney  general 
to  represent  the  state,  and  the  practice  has 
been  to  require  him  to  represent  the  state  un- 
less it  appeared  that  he  had  refused  to  do 
so,  and  then  even  a  private  person  might 
Invoke  the  jurisdiction  of  the  court  when 
the  subject-matter  was  one  "quod  ad  sanc- 
tum relpublicse  pertlnet"  Com.  v.  Union 
Fire  &  Marine  Ins.  Co.,  5  Mass.  230;  People 
V.  Tobacco  Manurg  Co.,  42  How.  Prac.  162; 
People  V.  Utica  Ins.  Co.,  IS  Johns.  358.  An 
examination  of  the  whole  act  I  think,  re- 
quires us  to  reconcile  the  duties  of  both 
officers,  and,  so  doing,  I  think  it  imposes 
ui)on  the  supervisor  the  examination  into  the 
affairs  of  the  corporation;  and.  If  he  discov- 
ers that  its  assets  are  impaired,  or  that  it  is 
engaged  in  illegal  transactions  in  violation 
of  the  law  of  its  organization,  it  Is  his  duty 
to  report  those  facts  to  the  attorney  general, 
who  Is  required  then  to  conduct  the  proceed- 
ing; that  Is  to  say.  It  becomes  the  duty  of 
the  attorney  general  to  manage,  direct,  and 
carry  on  the  litigation.  The  supervisor  is 
not  required  to  be  a  member  of  the  bar;  he 
is  not;  and  every  requirement  of  the  act  is 
subserved  when  he  furnishes  the  information 
to  the  attorney  general  to  bring  the  action. 
As  an  officer  of  the  state  the  supervisor  Is 
not  at  liberty  to  withhold  that  Information, 
and  when  he  Imparts  it  the  duty  is  then 
devolved  upon  the  law  officer  of  the  state  to 
conduct  the  proceeding.  When  commenced, 
it  Is  the  state's  action.  It  Is  not  the  super- 
visor's suit  nor  the  attorney  general's  suit 
It  is  the  state  coming  into  her  own  courts, 
demanding  justice.  Any  other  view,  it 
seems  to  me,  falls  short  of  the  aim  and  pur- 
pose of  this  legislation.  The  supervisor.  Is 
henceforward  merely  a  formal  nominal  re- 
lator, and  the  courts  have  no  right  to  dismiss 
such  actions  without  notice  to  or  consent  of 
the  attorney  general,  upon  the  mere  demand 
of  the  supervisor.  Whether  the  supervisor 
could  bring  an  action,  and  at  his  own  ex- 
pense employ  private  counsel  to  conduct  It, 
and  what  effect  such  an  action  would  have 
upon  the  rights  of  the  offending  coriMration, 
it  seems  to  me,  are  not  involved  in  this  case. 
Here  the  action  was  commenced  by  the  at- 
torney general  In  behalf  of  the  state,  and 
the  circuit  judge  dismissed  It  without  notice 
to  or  consent  of  the  attorney  general.  Grant- 
ing that  the  supervisor  can  refuse  the  use  of 
his  name  to  the  state,  certainly  his  right 
would  extend  no  further  than  to  have  his 
name  stricken  out  as  relator.  He  would 
have  no  right  to  demand  the  dismissal  of  the 
salt,  brought  for  the  state,  to  enforce  a  pub- 
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lie  rlgbt,  b7  the  attomey  general,  die  law 
officer  of  the  state;  nor  had  the  drcoit  eonrt 
the  right  to  dismiss  the  action  of  the  state 
without  notice  to  the  attorney  who  brought 
It  This  action  of  the  circuit  court  in  dis- 
mlsaing  a  proceeding  of  this  high  character 
brought  in  the  name  of  the  state  by  its  chief 
law  officer  was,  in  my  opinion,  contrary  to 
the  established  practice.  Ordinary  courtesy 
demanded  that  the  counsel  who  had  filed  the 
suit  should  have  been  notified  of  the  pro- 
posed action,  and  at  most  only  the  super- 
Tlsor'a  name  stricken  out  of  the  petition. 
There  are  other  considerations  which  incline 
me  to  the  opinion  that  it  was  the  duty  and 
privilege  of  the  attorney  general  to  maintain 
this  action,  and  the  manifest  duty  of  the  su- 
pervisor to  have  offensd  no  objection  to  the 
use  of  his  name  as  relator.  It  stands  admitted 
that  the  circumstances  were  such,  in  the  opin- 
ion of  the  supervisor,  as  demanded  the  action. 
He  had  so  reported  to  the  attorney  general 
before  the  suit  was  commenced.  Not  only 
that,  but  It  appears  that  immediately  upon 
obtaining  a  dismissal  he  procured  other  coun- 
sel, and  commenced  the  same  proceeding, 
upon  the  same  allegations,  in  another  branch 
of  the  same  court.  If,  as  this  conduct  con- 
clusively establishes,  a  suit  was  necessary, 
and  the  officer  whom  the  law  designated 
should  conduct  it  had  brought  that  suit,  what 
purpose  was  to  be  achieved  by  dismissing 
it?  No  suggestion  is  made  that  the  Judge 
before  whom  It  was  pending  was  prejudiced 
against  the  state  or  in  favor  of  the  defend- 
ant corporation,  or  that  he  was  wanting  in 
any  respect  In  Jurisdiction  to  dispose  of  the 
case.  Tliis  latter  could  not  be,  because  im- 
mediately an  action  Is  commenoed  in  another 
division  of  the  same  court,  with  the  same 
powers.  If  a  change  of  venue  was  deemed 
essential  to  the  state's  interest,  it  has  not 
been  pleaded  as  a  reason.  On  the  contrary, 
it  appears  to  have  been  the  arbitrary  action 
of  the  supervisor  alone.  Again,  the  act 
provides,  that  the  actual  expenses  of  the  at- 
torney general  shall  be  paid  out  ^f  the 
"building  and  loan  supervision  fund"  in  car- 
rying out  the  provisions  of  the  law.  It  is 
evident,  I  think,  that  the  state  did  not  intend 
to  pay  private  counsel  for  the  service  which 
It  required  of  the  attorney  general,  whose 
■alary  was  fixed  by  law.  I  am  confident 
that  no  authority  exists  in  the  supervisor  to 
employ  private  counsel,  and  pay  them  out 
of  this  "building  and  loan  fund,"  nor  any 
other  fund  belonging  to  the  state.  The  su- 
pervisor had  no  power  to  dismiss  an  action 
which  he  had  not  brought,  nor  the  rlgbt  to 
prevent  the  performance  of  the  attorney  gen- 
eral's duties,  or  deprive  him  of  the  per- 
quisites of  his  office;  and  I  therefore  think 
the  peremptory  writ  should  Issue. 

I  hold  the  demurrer  was  well  taken  to  all 
that  mass  of  immaterial  matter  detailing  the 
subsequent  conduct  of  the  supervisor  in 
Judge  Rnssd's  court.  With  this  actioD 
Judge  Flltcntf  t  was  not  concerned,  and,  as  it 


was  commenced  without  the  authority  of  the 
attorney  general,  a  proper  regard  for  bis 
official  position  very  properly  caused  that 
officer  to  decline  any  and  all  connection  there- 
with. The  important  question,  I  think,  in 
this  case  is  whether  the  attorney  general  has 
the  right  to  Institute  and  conduct  for  the 
state  the  litigation  provided  for  in  this  act  of 
March  22,  1895.  I  think  most  clearly  be  baa, 
and  is  entitled  to  this  writ 


STATH.  to  Use  of  VERNON  COUNTT.  v. 

KING  et  al. 

(Supreme  Court  of  lilissonri.  Division  No.  1. 

June  80. 1806.) 

CouNTT  Recorder— CoMPENSATiox— Clerk  Hikb 

— DOTT  TO  KbBP  AcOOlrtIT  OF    FbB8— BCP- 
PKESSIOX  or   EVIDBNOB. 

1.  Under  Clonst.  art  9,  S  IB,  declaring  that 
the  fees  of  a  county  or  municipal  officer  shall 
not  exceed  a  specified  sum  "exclusive  of  the 
salaries  actually  paid  to  his  necessary  depu- 
ties"; and  Rtv.  St  1889,  !  7450  (in  force  at  the 
time  the  constitution  was  adopted),  providing 
that  all  fees  received  by  a  county  recorder  over  ' 
and  above  the  amount  fixed  as  bin  salary,  after 
paying  out  such  amounts  for  deputies  and  as- 
sistants "as  the  county  court  may  deem  neces- 
sary," shall  be  paid  into  the  county  treasury, 
etc, — a  recorder  is  entitled,  as  a  matter  of  right, 
to  retain  out  of  the  fees  of  his  office  an  amount 
sufficient  to  pay  reasonable  compensation  to 
necessary  assistants,  and  the  allowance  of  such 
reasonable  compensation  is  not  a  matter  of  mere 
discretion  with  the  court 

2.  Pending  snits  against  a  county  recorder 
for  fees  collected  by  him  in  excess  of  liis  salary 
for  the  years  1889  and  1890,  an  agreement  was 
made  whereby  the  attorneys  for  the  county 
were  to  investigate  defendant's  books,  and  de- 
termine the  amount  due  for  fees  collected  from 
1883  to  1890,  inclusive;  defendant  promising 
to  pay  the>amount  so  ascertained,  less  such  clerk 
hire  as  should  be  allowed  him.  A  total  excess 
of  $5,402  was  foand,  not  including  clerk  hire, 
and  on  tliis  defendant  paid  $4,202;  it  being 
agreed  by  the  attorneys  that  the  balance  should 
be  allowed  for  clerk  hire.  The  county  court  re- 
fused to  allow  the  balance  for  clerk  hire,  and 
suit  was  then  brought  on  defendant's  official 
bond  for  the  excest  fees  of  1880  alone.  Held. 
that  in  this  suit  defendant  should  be  credited 
with  the  amount  paid,  the  agreement  having 
been  repudiated  by  the  county. 

S.  The  failure  of  a  county  recorder  to  keep 
a  full  and  true  account  of  all  fees  received  by 
him,  as  required  by  Rev.  St.  1888,  {  7450,  casts 
on  him  the  burden  of  showing  such  amount, 
when  sued  for  the  excess  over  his  salary;  and, 
if  he  fails  to  make  such  proof,  he  may  be  char- 
ged with  the  amount  he  ought  to  have  received. 

4.  If  the  amount  which  a  recorder  ought  to 
have  collected  can  be  calculated  from  the  office 
records,  his  failure  to  produce  the  account  books 
in  an  action  to  recover  any  excess  over  his  sal- 
ary is  not  such  suppression  of  evidence  as  to 
warrant  the  imposition  of  a  penalty. 
Barclay,  J.,  dissenting. 

Appeal  from  circuit  court.  Bates  county. 

Action  by  the  state  of  Missouri,  to  use  of 
Yemon  county,  agalust  A.  J.  King  and  oth- 
ers, on  an  official  bond.  From  a  Judgment 
for  defendants,  plaintifT  appeals.    Affirmed. 

This  is  an  action  against  defendant  King, 
as  ex-recorder  of  Vernon  county,  and  the 
secorltiea  on  hia  t^claJ  bond,   to   recover 
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fees  received  by  him  officially,  dnrlng  the 
year  1890,  in  excess  of  what  he  was  author- 
ised to  retain  In  payment  of  his  own  salary. 
The  charge,  In  substance,  Is  that  during  the 
year  1890  said  defendant,  as  recorder,  re- 
ceived fees  amounting  to  $5,519,  out  of 
which  he  was  entitled  to  retain,  as  compen- 
sation for  his  services,  the  sum  of  $4,000; 
and  it  was  his  duty  to  pay  over  the  balance, 
11,519,  to  plaintiff,  which  he  neglected  to  do. 
judgment  was  asked  for  said  sum  of  $1,519 
And  Interest  Defendant's  answer  was  a 
general  denial,  and  two  special  pleas.  A 
-change  of  venue  was  taken  to  Bates  county. 
The  case  was  referred  to  Thomas  M.  Casey, 
Esq.,  to  take  an  account.  The  aeferee  re- 
ported a  balance  due  the  county  of  $1,232.96 
and  recommended  a  Judgment  for  that 
amount  Defendant  filed  exceptions  to  the 
report  of  the  referee.  Considering  the  re- 
port and  exceptions  together,  the  court  was 
of  the  opinion  that  the  finding  should  have 
been  for  defendant,  and  judgment  was  en- 
tered accordingly.     Plaintiff  appealed. 

.     G.  S.  Hoss  and  L.  L.  Scott,  for  appellant 
Cole  &  Burnett,  for  respondents. 

MACFARLANB,  J.  (after  stating  the  facts). 
The  evidence  shows  that  defendant  King 
held  the  office  of  recorder  of  Vernon  county 
for  two  terms,  commencing  January  1,  1883, 
and  ending  January  1, 1891.  After  his  term 
of  office  had  expired,  two  suits  were  com- 
menced against  him  for  excess  of  fees  col- 
lected by  him  for  the  years  1889  and  1890. 
Indictments  were  also  found  against  him. 
Pending  these  suits  and  indictments,  this 
agreement  was  entered  into  between  him 
and  the  attorneys  who  were  prosecuting 
these  suits:  "A.  J.  King  has  thifT  day  vol- 
untarily and  of  his  own  motion  come  to  the 
said  parties  of  the  second  part,  and  stated 
that  he  desired  to  settle  his  account  with 
and  indebtedness  to  said  county  for  fees 
due  the  county  arising  from  the  work  done 
by  said  King  during  the  eight  years  he  act- 
ed as  the  recorder  of  said  county;  and  said 
second  party  having  consented,  so  far  as 
they  can,  to  settle  the  same,  the  following 
memorandum  is  agreed  to  as  a  basis  of  a  set- 
tlement, to  wit:  That  the  said  King  and 
said  attorneys  will  thoroughly  investigate 
the  books  of  the  recorder's  office,  and  all 
documents  showing  said  King's  indebted- 
ness during  said  years.  Accounts  found  to 
be  due  by  them  will  be  set  down  as  the  sum 
of  his  indebtedness,  from  which  said  attor- 
neys agreed  to  subtract  clerk's  hire,  and  so 
forth.  Said  King  agrees  to  leave  the  deci- 
sion and  determination  of  all  matters  be- 
tween them  absolutely  to  the  said  attorneys, 
and  to  abide  by  their  decision.  Said  King 
agrees  to  begin  and  continue  said  investiga- 
tion when  called  upon  by  said  attorneys. 
The  final  sum  found  to  be  due  by  him  to  said 
county,  or  all  fees  received  and  earned  by 
him  while  recorder,  less  such  clerk  hire  as 
shall  be  allowed  bim,  he  agrees  to  pay  to 


the  county,  together  with  costs  of  suits 
pending.  When  the  amount  due  by  said 
King  under  the  terms  of  this  agreement 
shall  be  found,  the  same  shall  be  reported 
to  the  county  court  for  its  approval;  and 
this  agreement  la  made  subject  to  the  ap- 
proval of  the  county  court  of  said  county." 
Under  the  agreement,  the  attorneys  made  an 
investigation,  and  reported  that  King  re- 
ceived, as  fees  of  his  office,  for  the  year 

1889  the  sum  of  $6,515,  and  for  the  year 

1890  the  sum  of  $5,549,  making  an  excess  of 
$4,064  over  the  amount  of  $4,000  per  year 
which  was  allowed  him  as  salary,  not  in- 
cluding anything  for  clerk  hire.  For  the 
years  1883  to  1888,  inclusive,  they  found  the 
excess  of  fees  received  amounted  to  $1,338, 
not  including  clerk's  hire,  except  for  the 
year  1887.  The  total  excess  thus  found  was 
$5,402.  After  this  rep(»t  was  made.  King 
agreed  to  pay,  and  did  pay,  $4,202;  and  it 
was  agreed  by  the  attorneys  that  th^ 
would  recommend  the  allowance  of  the  bal- 
ance, $1,200,  as  clerk's  hire.  They  made  the 
recommendation,  and  the  county  court  re- 
fused to  make  the  allowance.  The  county 
retained  the  money  paid,  and  the  attorneys 
commenced  this  suit  for  the  excess  collected 
for  the  year  1890,  in  which  they  claim  $1,519 
and  interest  being  the  amount  reported  on- 
der  the  investigation. 

Defendant,  by  answer,  set  up  the  foregoing 
facts,  and  claimed  that  he  had  fully  account- 
ed to  the  county  for  all  claims  against  him. 
Defendant,  for  another  defense,  stated  the 
same  facts,  and  claimed  that  there  was  never 
in  fact  a  default  on  his  part,  and  that  be 
owed  the  plaintiff  nothing,  and  that,  plain- 
tiff having  repudiated  the  agreement,  he  was 
entitled  to  recover  back  the  amount  paid, 
and  asked  judgment  accordingly.  On  mo- 
tion of  plaintiff,  these  pleas  were  stricken 
out  and  defendant  saved  his  exertions. 
There  was  no  controversy  over  the  years 
Itaa,  1885,  and  1886,  all  investigations  agree- 
ing that  there  was  no  excess  for  these  years. 
The  referee  found  the  fees  earned  on  the  re- 
maining years  as  follows:  1883,  $3,841.20; 
1886,  $3,735.97;  1888,  $3,959.54;  18S9,  $4,954.- 
54;  1890,  $5,232.96.  This  finding  did  not  make 
any  allowance  for  clerk's  hire.  The  referee 
found  also  that  defendant  paid  out  for  deilc's 
hire  during  the  year  1890,  $1,160,  and,  during 
the  years  1883,  1886,  1888,  and  1889,  the  sum 
of  $4,120.75.  The  evidence  tends  to  show 
that  the  payments  for  these  years  were  as 
follows:  1883,  $906.75;  1886,  $740;  1888,  $770; 
1889,  $1,650,— total,  $4,066.75.  The  evidence 
also  tends  to  prove  that  the  hire  of  assist- 
ants was  necessary,  and  the  amounts  paid 
them  was  reasonable.  The  referee,  in  his 
report,  confined  his  findings  to  the  year  1890, 
rejected  the  evidence  of  the  payment  of 
$4,202,  made  by  defendant,  and  disregarded 
all  payments  made  for  clerk's  hire.  Defend- 
ant, in  his  annual  report  to  the  county  court, 
did  not  make  an  Itemized  statement  of  the 
fees   received,  but  gave   monthly  balances. 
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showing  In  the  aggregate  the  amount  col- 
lected for  each  month.  He  kept  a  cashbook 
In  his  oHlce,  in  which  the  fees  collected  were 
«ntered.  These  were  open  to  the  Inspection 
of  any  one  desiring  to  examine  them.  He 
tesUfled  that  he  offered  to  file  these  books 
with  his  annual  reports,  bat  the  court  ad- 
vised him  that  he  need  not  do  so.  These 
books  were  not  produced  before  the  referee, 
■and  defendant  disclaimed  any  knowledge  of 
their  whereabouts.  There  were  a  number 
ot  books  in  which  miscellaneous  Instruments 
had  been  recorded,  the  fees  for  which  could 
only  be  determined  by  absolute  count  of  the 
words.  Plaintiff  charged  defendant  with 
haying  received  a  certain  amount  for  them. 
The  referee  accepted,  without  proof,  the 
-amounts  claimed  by  plaintiff  for  making 
these  records,  for  the  reason  that  defendant 
refused  to  produce  his  cashbocdu.  It  seems 
that  each  party  employed  an  expert  to  go 
through  the  books,  and  calculate  the  amount 
of  fees  received  for  the  year  1890.  The  ex- 
pert employed  by  plaintiff  found  them  to 
amount  to  $4,829,  and  that  of  defendant  to 
amount  to  $4,467.  The  referee  "split  the  dif- 
ference," and  foimd  the  fees  to  be  $4,648. 
This  amount  he  increased  by  the  manner  of 
his  finding  for  miscellaneous  Instruments,  so 
as  to  make  the  total  $6,232.95.  In  his  cal- 
culation, he  charged  for  all  fees  earned,  and 
not  for  fees  actually  collected.  Plaintiff  tes- 
tified that  the  total  collected  by  him  during 
the  year  1800  was  $3,447. 

Section  13,  art  9,  of  the  constitution,  de- 
olares:  "The  fees  of  no  executive  or  min- 
isterial officer  of  any  county  or  municipality, 
oxcluslve  of  the  Ealarles  actually  paid  to  his 
necessary  deputies,  shall  exceed  the  sum  ot 
ten  thousand  dollars  for  any  one  year.  Eveiy 
such  officer  shall  make  return,  quarterly,  to 
the  county  court  of  all  fees  by  him  received, 
and  of  the  salaries  by  him  actually  paid  to 
his  deputies  or  assistants,  stating  the  same 
in  detail,  and  verifying  the  same  by  his 
alUdavit;  and  for  any  statement  or  omis- 
sion in  such  return,  contrary  to  truth,  such 
officer  shall  be  liable  to  the  penalties  of  will- 
ful and  corrupt  perjury."  The  statute  (Kev. 
St.  1888,  §  7450)  upon  which  a  right  of  re- 
'Covery  is  based  \a  as  follows:  "Sec.  7450. 
Surplus  Fees.  The  recorder  of  each  county 
in  which  the  offices  of  recorder  of  deeds  and 
clerk  of  the  circuit  court  are  separate  shall 
keep  a  full,  true  and  faithful  account  of  all 
fees  of  every  kind  received,  and  make  a  re- 
port thereof  every  year  to  the  county  court; 
and  all  the  fees  received  by  him,  over  and 
above  the  sum  of  four  thousand  dollars,  for 
each  year  of  his  official  term,  after  paying 
out  of  such  fees  and  emoluments  such 
amounts  for  deputies  and  assistants  In  his 
office  as  the  county  court  may  deem  neces- 
sary, shall  be  paid  into  the  county  treasury, 
to  form  a  part  of  the  Jury  fimd  of  the  coun- 
ty." The  constitution,  while  placing  a  limit 
upon  the  amount  of  fees  ministerial  offi- 
oers  of  a  county  are  allowed  to  retain,  makes 


such  amount  "exclusive  of  the  salaries  ac- 
tually paid  to  his  necessary  deputies."  £«eo< 
tion  13,  art  9.  The  statute  which  was  in 
force  when  the  constitution  was  adopted  lim- 
its the  fees  a  recorder  is  entitled  to  retain 
to  $4,000  per  year,  and  provides  that  all  fees 
received  by  him  over  and  above  that  amount 
"for  each  year  of  his  official  term,  after  pay- 
ing out  of  such  fees  and  emolimients  such 
amounts  for  deputies  and  assistants  in  his 
office  as  the  county  court  may  deem  neces- 
saiy,  shall  be  paid  into  the  county  treasury."' 
Under  these  provisions,  is  a  recorder  enti- 
tled, as  a  matter  of  right,  to  retain  out  of  the 
fees  of  his  office  an  amount  sufficient  to  pay 
reasonable  compensation  to  necessary  assist- 
ants, or  is  the  allowance  left  entirely  to  the 
discretion  of  the  county  court?  The  consti- 
tution Is  positive  in  its  terms,  and  contains 
no  words  from  which  a  discretionary  power 
can  be  implied.  The  statute  cannot  be  given 
such  construction  as  wiU  cause  a  conffict  with 
the  constitution.  The  statute  existing  when 
the  constitution  was  adopted  would  be  repeal- 
ed by  sndi  a  construction.  To  give  the  stat- 
ute effect,  then,  the  word  "may"  cannot  be 
given  a  meaning  which  could  deprive  the  re- 
corder of  his  right  to  an  allowance  for  assist- 
ants if  they  were  necessary  to  secure  the  prop- 
er and  expeditious  performance  of  the  duties 
of  the  <^ce.  It  is  also  a  weU-recognized  rule 
of  construction  that  the  word  "may"  should 
be  Interpreted  to  mean  "shall"  when  referring 
to  a  "power  given  to  pubUc  officers,  and  con- 
cerns the  public  Interest  and  the  rights  of 
third  persons,  who  have  a  claim,  by  right,  that 
the  power  shall  be  exercised  In  this  manner." 
Such  an  Interpretation  is  demanded  "for  the 
sake  of  Justice  and  the  public  good."  Steines 
V.  Franklin  Co.,  48  Mo.  178.  There  can  be  no 
doubt  that  the  public  Interest  demands  that 
the  work  required  of  a  recorder  should  be 
done  promptly,  carefully,  and  well.  A  public 
officer  is,  by  right,  entitled  to  compensation 
for  the  labor  performed,  and  it  should  also  be 
measured  to  some  extent  by  the  responsibili- 
ties assumed.  The  statute  regulates  the 
amount  of  the  fees  the  recorder  Is  entitled  to 
collect,  and  the  presumption  is  that  he  fairly 
earns  what  he  is  allowed  to  charge.  Four 
thousand  dollars  was  fixed  as  the  amount  the 
recorder  was  capable  of  earning  at  the  estab- 
lished charges;  and,  when  the  fees  for  work 
required  to  be  done  exceeds  that  sum,  it  is  a 
fair  presumption  that  assistance  would  be 
necessary.  If  necessary,  the  constitution  and 
statute  clearly  Intend  that  assistants  should 
be  employed  and  paid.  In  construing  a  stat- 
ute which  provided  that  "when  a  county  offi- 
cer receiving  a  salary  is  compelled,  by  pres- 
sure of  business  to  employ  a  deputy,  the  coun- 
ty court  may  make  a  reasonable  allowance  to 
such  deputy,"  the  court  held  that  the  county 
must  pay  a  reasonable  compensation  for  the 
necessary  service  rendered,  and  that  payment 
was  not  discretionary  with  the  county  court 
Bradley  v.  Jefferson  C!o.,  4  O.  G-reene,  300.  See, 
also,  Washington  Co.  v.  Jones,  46  Iowa,  261. 
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We  are  of  the  opinion,  therefore,  that  the  al- 
lowance to  the  recorder  of  reasonable  compen- 
sation for  necessary  hire  of  assistants  was  not 
a  matter  of  mere  discretion  with  the  county 
court.  In  his  settlement,  the  recorder  was  en- 
titled to  a  credit  for  the  amounts  so  paid;  and. 
If  such  credit  had  been  given,  there  would  be, 
at  most,  but  a  small  amount,  if  anything,  dne 
the  county.  From  what  has  been  said,  It  is 
dear  that,  in  common  justice  and  right,  the 
Judgment  of  the  circuit  court  is  correct;  for 
the  payment  of  $4,002,  made  before  the  suit 
was  commenced,  was  in  excess  of  all  demands 
the  county  could  Justly  claim. 

But  It  Is  insisted  that,  under  the  agreement 
between  counsel  for  plaintiff  and  defendant 
King,  the  differences  were  fully  adjusted  and 
compromised,  and  defendant's  agreement  to 
pay  the  amount  found  due  is  conclusive  as  to 
his  liability  and  that  of  his  sureties.  Without 
considering  the  circumstances  under  which 
the  alleged  settlement  was  made,  or  the  one- 
sided character  of  the  contract,  we  need  only 
say  tbat  this  suit  is  not  for  a  breach  of  that 
agreement,  or  for  a  failure  to  pay  the  amount 
found  to  be  due  under  the  investigation  made 
by  the  attorneys  of  plaintiff.  The  agreement 
having  failed  of  Its  purpose,  or  having  been 
repudiated  by  the  county,  common  Justice  re- 
quires that  defendant  should  have  credit  for 
the  amount  paid  thereunder.  According  to 
the  report  of  the  referee,  the  fees  of  the  of- 
fice only  exceeded  $4,000  for  the  years  1887, 
1889,  and  1890.  For  the  year  1887  the  county 
court  allowed  defendant  all  the  surplus  for 
the  hire  of  assistants.  For  the  year  1889,  ac- 
cording to  the  report,  wlilcb  is  not  contested 
by  plaintiff,  defendant  received  $954.64,  and 
In  the  year  1890  he  received  $648.60,  over  the 
amount  he  was  entitled  to  retain  for  salary. 
This  would  malce  a  total  liabUity  of  $1,603.14 
for  the  entire  term  of  office,  without  deduct- 
ing the  amounts  actually  paid  during  those 
years  for  necessary  assistance.  Allowing  a 
credit  for  the  $4,000  paid,  it  Is  clear  that  de- 
fendant owes  the  county  nothing.  But  as- 
8\imtag  that  the  settlement  was  fairly  made, 
and  that  the  payment  of  $4,000  was  on  ac- 
cotmt  thereof,  and  that  a  balance  of  $1,519  re- 
mained unpaid,  yet  the  amount  was  subject 
to  the  credit  of  whatever  necessary  sum  was 
actually  paid  for  the  hire  of  clerks  and  other 
assistants.  The  agreement  hi  respect  to  the 
allowance  of  such  credit  should  be  given  as 
broad  a  meaning  as  that  given  to  the  statute; 
that  is,  that  defendant  should  have  a  credit 
for  all  amounts  actually  paid  by  him  which 
were  reasonable  and  necessary  for  the  proi>- 
er  performance  of  the  duties  of  the  office.  The 
referee  finds  that  for  the  year  1890  defendant 
actually  paid  out  for  clerk's  hire  $1,160,  and 
for  the  previous  seven  years  $4,120.  The  evi- 
dence shows  that  for  the  year  1889  he  paid 
$1,650  of  this  amount  The  evidence  also  es- 
tablishes that  the  amounts  paid  were  neces- 
sary for  the  proper  discharge  of  the  duties  of 
the  office.  The  amount  thus  actually  paid 
during  the  years  1889  and  1890  for  assistance 


largely  exceeded  Qie  balance  Teceived  In  ex- 
cess of  $4,000  per  year.  In  any  view  of  the 
case,  defendant  la  not  Indebted  to  the  county. 

But  plaintiff  says  that  inasmuch  as  defend- 
ant neglected  his  duty  in  respect  to  keeping  a 
full,  true,  and  faithful  account  of  the  fees  of 
every  kind  received  by  him,  and  in  making  an- 
nual reports  thereof  to  the  cotmty  court,  he 
should  not  be  allowed  reimbursement  for  what 
he  may  have  paid  out  by  way  of  clerk's  hire. 
It  was  undoubtedly  the  duty  of  defendant  to 
faithfully  perform  these  duties,  and,  failing  to 
do  so,  the  burden  rested  upon  him  to  show  the 
amount  of  fees  received.  He  stood  in  the 
character  of  a  trustee  for  the  county,  and,  as 
such.  It  was  his  duty  to  faithfully  account  for 
all  fees  received.  By  reason  of  the  suppres- 
sion of  evidence,  he  might  proptscly  be  charged 
with  what  he  ought  to  have  collected,  but  the 
referee  enforced  this  rule  strictly  in  taking 
the  account.  As  the  work  done  and  the  fees 
to  which  defendant  was  entitled  can  be  cor- 
rectly calculated  from  the  records  kept  in  the 
office,  It  does  not  seem  Just  to  charge  him  with 
more  than  he  should  have  collected.  The 
statute  imposes  no  penalty  for  a  failure  to 
keep  an  account  of  the  fees  collected,  and  to 
make  annual  reports;  and,  when  this  evidence 
was  before  the  referee,  a  failure  to  produce 
the  account  books  was  not  such  a  suppression 
of  evidence  as  should  require  the  court  to  pre- 
scribe and  impose  a  poialty.  But  defendant 
did  keep  an  account  of  the  fees  collected,  and 
did  make  annual  reports  to  the  county  court. 
These  reports,  it  is  true,  only  showed  the  to- 
tals of  the  fees  collected  for  each  month. 
They  were  probably  not  such  a  detailed  report 
as  the  statute  contemplated  should  be  made, 
but  It  does  appear  that  they  were  satisfactory 
to  the  court  It  also  appeared  that  defendant 
offered  to  file  with  his  reports  the  books  con- 
taining an  account  of  fees  received  for  the 
year  reported.  This  was  regarded  by  the 
court  to  be  unnecessary.  Such  books,  there- 
fore, should  fairly  be  taken  as  part  of  the  an- 
nual reports;  and,  being  so  taken,  the  reportsr 
fairly  answer  the  requirements  of  the  statute. 
It  appears  from  the  evidence  that  these  ac- 
count books,  one  of  which  was  kept  for  each 
year,  were  kept  In  the  office,  and  were  at  all 
times  open  to  the  inspection  of  the  public,  and 
defendant  testlfled  that  they  were  left  In  the 
office  when  his  term  expired.  We  are  of  the 
opinion  that  the  Judgment  of  the  circuit  court 
was  right  and  It  is  therefore  affirmed. 

BRACE.  C.  J.,  absent  ROBINSON,  J., 
concurs.     BARCLAY,  J.,  dissents. 

We  agree  that  the  cause  be  transferred  to 
court  In  banc,  which  Is  ordered. 


LEONARD  et  aL  v.  BRASWELL  et  al. 

(Court  of  Appeals  of  Kentucky.     June  20, 

1896.) 

Dbscbnt  xsd  Distbibvtion— Issca  o*  VoiP  Uab- 

KIAOE. 

1.  Gen.  St  1888.  p.  716,  {  3,  providing  that 
"the  Issue  of  ao  illegal  or  void  marriage  shall 
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neTertheless  be  legitimate,"  applies  to  mar- 
riasea  without  as  veil  as  within  the  state,  and 
entitles  the  issne  of  a  marriaxe  contracted  In 
a  state  where  it  was  TOid  to  inherit  property  in 
Kentucky  from  their  parents  and  collateral 
kindred. 

2.  Such  statute  is  in  no  way  qualified  or  af- 
fected by  section  4,  providing  that  where  the 
marriage  is  contracted  in  good  faith,  and  with 
the  belief  of  the  parties  that  a  former  husband 
or  wife  then  living  was  dead,  the  issue  of  the 
marriage  bom  or  begotten  before  notice  of  the 
mistake  shall  be  legitimate  issue  of  both  parties. 

Appeal  from  circuit  court,  Lyon  county. 

"To  be  officially  reported,." 

Action  by  Thomas  B.  Leonard  and  others 
against  Tilford  Braswell  and  others.  From 
a  Judgment  In  far  or  of  defendants,  plaiutias 
appeaL    Affirmed. 

J.  6.  Husbands,  Husbands  &  Husbands, 
W.  H.  Holt,  and  F.  A.  Wilson,  for  appellants. 
L.  H.  James,  OlUe  M.  James,  C.  K.  Wheeler, 
and  T.  J.  Watklns,  far  appellees. 

PBYOB,  C.  J.  N.  T.  Braswell  lived  In  the 
cotmty  of  Lyon  for  many  years.  He  died  in- 
testate, leaving  no  children  surviving  blm, 
but  several  grandchildren,  as  well  as  a  large 
estate.  He  had  but  two  children,  and  both 
of  them  died  before  he  did.  One  of  his  chil- 
dren, Ida,  married  Leonard,  and  her  chil- 
dren, five  In  number,  are  the  appellants  In 
this  case.  His  son,  Charles  Braswell,  at  bis 
death,  left  children;  and  this  controversy 
is  between  the  children  of  Mrs.  Leonard  and 
the  children  of  her  brother,  Charles,  over 
the  estate  left  by  their  grandfather,  N.  T. 
Braswell.  The  appellants,  who  are  the  chil- 
dren of  Mrs.  Leonard,  claim  that  the  chil- 
dren of  Charles  Braswell  (the  brother  of 
their  mother)  are  the  offspring  of  a  void 
marriage,  and  therefore  not  entitled  to  in- 
herit from  him,  or  take  by  descent  any  part 
of  their  grandfather's  estate.  The  court 
below  adjudged  that  the  children  of  Ida  and 
Charles  Braswell  stood  in  the  shoes  of  their 
respective  parents,  and  were  entitled  to  in- 
herit what  their  parents  would  have  taken 
If  living. 

The  origin  of  this  litigation  Is  based  on  the 
following  state  of  facts:  Charles  Braswell,  the 
father  of  the  appellees,  prior  to  the  year  1863, 
having  incurred  the  displeasure  of  his  father, 
or  for  some  other  reason,  left  his  home,  which 
was  in  Lyon  county,  Ky.,  and  took  up  his 
residence  in  Memphis,  Tenn.,  under  the  as- 
sumed name  of  Charles  Dobbins.  About 
the  year  1863,  and  when  in  Memphis,  be 
married  one  Susan  Deloate,  and  at  the  time 
of  the  marriage  was  going  under  the  as- 
sumed name  of  Dobbins.  In  a  short  time 
he  deserted  his  wife,  and,  after  wandering 
from  place  to  place.  In  the  year  18G6-  he  re- 
turned to  Lyon  county,  to  his  father's  home, 
and  there  succeeded  In  winning  the  affec- 
tions of  a  young  lady  by  the  name  of  Jo- 
sephine Dooms;  and,  under  a  promise  of 
marriage,  the  two  left  their  homes.  In  Lyon 


oounty,  and  going  to  Cairo,  111.,  were  mar- 
ried at  that  place,  in  accordance  with  the 
law  of  the  latter  state.  They  immediately 
returned  to  their  homes.  In  Lyon  county,  and 
there  lived  for  many  years,  having  had  the 
iwo  children  who  are  the  appellees  in  this 
case,  and  who,  after  their  father's  death, 
lived  with  their  grandfather,  the  intestate, 
for  some  time;  the  latter  dying,  as  the  testi- 
mony conduces  to  show,  without  ever  hav- 
ing known  of  his  son's  escapade  in  Mem- 
phis, or  that  he  ever  had  but  the  one  wife^ 
the  mother  of  the  children  who  are  the  ap- 
pellees in  the  present  case. 

It  was  argued  upon  the  hearing  In  this 
court  that  Charles  Braswell  (alias  Dobbins) 
never  married  Susan  Deloate;  but,  as  the 
testimony  In  the  case  upon  this  point  is 
convincing,  we  have  no  doubt  but  that  a 
marriage  with  the  Memphis  woman  took 
place  in  the  year  1863;  and  while  his  send- 
ing his  second  wife  back  to  Memphis  short- 
ly after  their  marriage,  and  his  having  been 
arrested  at  the  Instance  of  her  uncle  for  big- 
amy, and  discharged,  are  facts  tending  to 
show  that  no  lawful  marriage  had  taken 
place,  yet  there  were  those  who  knew 
Charles  Braswell  w^  and  attended  the 
wedding,  which,  connected  with  other  facts 
and  circumstances  not  necessary  to  detail, 
concludes  this  question.  It  seems  to  have 
been  studiously  concealed, — ^this  Memphis 
marriage,— as  the  most  intimate  friends  in 
Lyon  county  and  the  grandfather  of  these 
children  were  ail  kept  in  utter  Ignorance  of 
the  events  that  happened  at  Memphis  in 
1863,  or  that  the  father  of  these  appeBees 
ever  had  but  the  one  wife.  They  lived  in 
Lyon  county,  raised  these  children,  and  for 
25  years,  and  untU  this  suit  was  instituted, 
the  Memphis  marriage  was  kept  concealed; 
and  we  are  satisfied  that  the  mother  of  the 
present  appellees  was  not  Imbued  with  the 
belief  that  her  husband  had  e7«  married 
the  Memphis  woman. 

It  is  claimed  by  the  appellants  that  the 
appellees  are  the  offspring  of  a  bigamous 
marriage,  and  have  no  right  to  Inherit  one- 
half  or  any  part  of  their  grandfather's  es- 
tate, their  father  having  died  long  before 
their  grandfather.  The  law  of  the  state  of 
Illinois,  where  the  last  marriage  took  place. 
Is  pleaded,  to  the  effect  that  the  Issue  of 
such  a  marriage  were  and  are  illegitimate 
and  without  inheritable  blood;  and  the  con- 
tention is  that  the  lex  loci  contractus  gov- 
erns not  only  as  to  the  validity  of  the  mar- 
riage, but  determines  once  for  all  the  legiti- 
macy or  illegitimacy  of  the  children.  It  is 
conclusively  shown  that  no  statute  was  ever 
enacted  in  nilnois  providing  that  the  issue 
of  marriages  null  or  void  in  law  shall,  nev- 
ertheless, be  legitimate,  and  it  will  be  as- 
sumed that  the  issue  of  such  marriages  cele- 
brated in  that  state  are  bastards,  as  at  the 
common  law;  and,  the  better  to  understand 
the  argument  of  able  counsel,  it  Is  further 
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Insisted  that  the  law  of  the  state  where  the 
marriage  takes  place  mnst  make  the  off- 
spring legitimate,  and,  If  the  marriage  was 
nuU  and  void  by  the  law  of  Illinois,  the  chil- 
dren must  be  held  to  be  illegitimate  wher- 
ever they  go.  We  shall  not  attempt  to  com- 
bat the  proposition  made  by  learned  counsel 
that  the  lex  loci  contractus  governs  and  de- 
termines the  validity  of  the  marriage,  and, 
if  valid  where  consummated,  it  must  be  held 
valid  everywhere,  and,  If  Invalid,  a  like  re- 
sult follows  This  doctrine  cannot  be  con- 
troverted, and  the  role  must  be  considered 
to  be  that  the  law  of  the  place  of  the  mar- 
riage will  generally  govern  as  to  the  legiti- 
macy or  illegitimacy  of  the  oflJsprlng.  There 
la,  then,  no  difference  between  the  court  and 
counsel  as  to  this  well-settled  doctrine;  but 
the  appellees  maintain  they  are  made  legiti- 
mate by  the  Kentucky  statute,  which  reads: 
"The  issue  of  an  illegal  or  void  marriage 
shall  nevertheless  be  legitimate  except  the 
issue  of  an  incestuous  marriage;  the  mar- 
riage between  a  white  person  and  a  negro 
or  mulatto  shall  not  be  legitimate."  That 
every  state  has  the  power  and  the  right  to 
pass  its  own  laws  of  descent  counsel  admit, 
but  insist  that  this  applies  only  where  the 
marriages  take  place  within  the  borders  of 
the  state  passing  such  laws,  and.  If  within 
Its  borders,  can  determine  the  status  of  the 
children  or  their  right  to  inherit  It  seems 
to  va  that  the  confusion  in  this  case  arises 
from  the  failure  to  distinguish  between  the 
validity  of  a  marriage  and  the  right  of  the 
offspring  of  that  marriage  to  Inherit  from 
their  parents  or  collateral  kindred.  The  law 
of  the  state  where  the  realty  Is  located  deter- 
mines the  mode  of  alienation  or  descent, 
and,  as  to  personalty,  it  passes  under  the 
law  of  the  domicile  of  the  owner.  The  state 
of  Kentucky,  in  the  exercise  of  its  sovereign 
power,  has  not  attempted,  by  the  statute 
making  certain  children  legitimate,  to  vali- 
date marriages  that  were  void  when  cele- 
brated. 

There  can  be  no  doubt  of  the  power  of  the 
state  to  enact  laws  by  which  bastards  may 
inherit  from  either  father  or  mother,  or  from 
both;  amd  this  In  no  wise  affects  the  validity 
of  the  marriage  contract  when  entered  into 
either  in  the  state  or  out  of  it.  Counsel  have 
cited  the  case  of  Smith  v.  Kelly's  Heirs,  re- 
ported in  23  Miss.  167,  and  the  case  of  Mc- 
Deed  v.  McDeed,  67  111.  545,  tending  to  es- 
tablish the  principle  contended  for,— and  In 
fact  the  case  of  Smith  v.  Kelly's  Heirs  is 
exactly  in  accord  with  his  views;  but  when 
we  look  to  the  history  of  the  statute  under 
which  these  appellees  claim  to  be  legitimate, 
with  the  right  to  Inherit  from  their  grand- 
father, and  the  decisions  of  this  court  upon 
the  question,  there  is  left  but  little  room  for 
controversy.  The  statute  on  which  this  claim 
rests  Is  based  on  the  Virginia  statute  of  1786, 
and  was  embodied  in  the  statute  of  this  state 
In  the  year  1796,  and  made  a  part  of  the 


statute  regulating  the  mode  of  descent  and 
distribution.  It  then  became  a  part  of  the- 
Revised  Statutes,  and  subsequently  of  the 
General  Statutes,  under  the  title  of  "Hus- 
band and  Wife";  and  there  can  be  no  doubt 
of  its  being  a  statute  of  descent  and  distribu- 
tion, or  creating  such  a  status  as  to  children 
within  its  provisions  by  which  they  may  in- 
herit not  only  from  their  parents,  but  from 
collateral  kindred.  The  law  of  descent  and 
distribution  differs  materially  In  many  of 
the  states  of  the  Union,  but  this  does  iiot 
militate  against  the  doctrine  that  a  marriage 
valid  where  celebrated  Is  valid  everywhere, 
or,  if  void,  must  be  so  held.  But  such  is  not 
the  question  Involved  here.  On  the  contrary, 
the  only  question  Is:  Has  Kentucky  the  right 
to  regulate  the  law  of  descent  or  Inheritance 
as  to  the  property  of  its  own  citizens,  when 
the  property  is  within  Its  own  territory? 
In  the  case  of  Ewlng  v.  Sneed,  reported  In  & 
J.  J.  Marsh.  458,  400,  it  appears  tliat  Robert 
R.  Moore  lived  in  the  state  of  Indiana  at  his 
death,  dying  in  that  state.  He  left  a  will 
that  was  admitted  to  probate.  He  devised  a 
slave  and  a  tract  of  land  in  Kentucky  to 
Sneed.  When  the  will  was  executed,  Moore 
was  childless;  but,  shortly  before  his  death, 
his  wife  gave  birth  to  a  child,  a  daughter, 
and  In  1823  this  daughter  married  a  man  by 
the  name  of  Ewing.  Ewing  and  his  wife 
claimed  the  land  and  slave  as  the  heir  at  law 
of  her  father.  Sneed's  defense  was  that  she 
was  not  legitimate.  Mrs.  Moore,  it  seems, 
when  she  married  Moore,  had  a  living  hus- 
band. Moore's  marriage  to  bis  wife  took 
place  In  Kentucky.  This  court  held  that, 
under  the  Kentucky  statute  providing  that 
"the  Issue  In  marriage  deemed  null  In  law 
shall  nevertheless  be  legitimate,"  Mrs.  Ewing 
was  entitled  to  the  land,  its  descent  being 
controlled  by  the  law  of  this  state;  but,  as 
the  slave  was  movable,  the  law  of  Indiana 
must  control  as  to  his  value,  that  being  the 
domicile  of  Moore  at  his  death.  The  court 
In  that  case  said.  In  discussing  the  effect  of 
the  statute:  "It  Is  a  law  of  Inheritance.  It 
does  not  operate  extraterritorlally,  so  as  to 
legitimate  in  another  state  a  child  who,  by 
the  law  of  that  state,  would  be  lllegitimat<»- 
there.  This  statute  would  have  applied  to 
the  land  even  If  the  marriage  bad  taken  place 
In  Indiana."  And  further:  "The  law  of  Ken- 
tucky which  declared  that  issue  In  marriage 
deemed  null  in  law  should  be  legitimate  can 
be  applied  only  so  far  as  the  estate  In  Ken- 
tucky which  descends  according  to  her  law 
may  be  concerned."  The  case  of  Jackson  v. 
Moore,  reported  in  8  Dana,  170,  Involved  a 
provision  of  this  same  statute  (1796)  by  whicb 
antenuptial  children  were  made  legitimate  by 
the  subsequent  marriage  of  the  parents.  Thl» 
court  held  the  statute  to  be  one  of  inheritance, 
and  a  child  made  legitimate  by  Its  provisions 
was  adjudged  to  inherit  from  the  brother  of 
her  father,  his  brother  dying  without  chil- 
dren.   The  word  "legitimate,"  as  defined  by- 
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Webster,  means  "bom  In  lawful  wedlock"; 
to  put  in  position  or  state  of  a  legitimate  per- 
son before  the  law,  by  legal  means;  as  to 
legitimate  a  bastard  child."  In  Harris  y.  Har- 
ris, reported  in  85  Ky.  49,  2  S.  W.  549,  a  Miss 
Deacon  married  one  Smith  Ash,  in  the  state 
of  OUo  (Cincinnati),  in  August,  1860.  In  a 
Short  time  after  the  marriage,  she  teought  an 
action  for  a  divorce,  that  for  some  reason  was 
dismissed.  While  she  was  the  wife  of  Ash, 
she  Intermarried  with  one  Harris,  the  mar- 
riage to  Harris  taking  place  in  Ohio  also;  but 
after  this  last  marriage  she  obtained  a  di- 
vorce from  her  first  husband.  We  have,  then, 
both  marriages  taking  place  in  the  state  of 
Ohio,  and  the  testimony  showing  proceed- 
ings for  a  divorce  from  the  first  husband, 
and  the  birth  of  several  children,  the  ofC- 
sprlng  of  the  second  marriage.  It  was  in- 
sisted in  that  case  that,  the  marriage  being 
void,  the  children  could  not  Inherit  from  the 
father.  This  court  held  the  last  marriage  void 
from  its  Inception,  but  the  children  were  le- 
gitimate, and  entitled  to  the  father's  estate, 
by  reason  of  the  statute  of  1796,  that  had 
been  embodied  In  both  the  Revised  and  General 
Statutes,  and  said:  "When  a  marriage  ac- 
tually takes  place,— that  is,  when  It  la  scdem- 
nized  according  to  the  forms  of  law,— though 
void  as  between  the  parties,  the  offspring  are 
made  legitimate  by  the  statute." 

It  Is,  however,  contended  that  section  %  of 
the  Kentucky  Statutes,  relative  to  void  mar- 
riages, was  Intended  to  qualify  something  in 
the  third  section,  and  not  to  supply  what 
they  supposed  had  been  omitted  in  the  third 
section.  The  third  section  makes,  in  general 
terms,  the  issue  of  an  Illegal  or  void  mar- 
riage legitimate;  and  section  4  provides: 
"Where  the  marriage  is  contracted  in  good 
faith,  and  with  the  belief  of  the  parties  that 
a  former  husband  or  wife  then  living  was 
dead,  the  issue  of  the  marriage  bom  or  be- 
gotten before  notice  of  the  mistake  shall  be 
the  legitimate  issne  of  both  parties."  Gen. 
St.  1888,  p.  710.  It  is  difilcult  to  construe 
the  fourth  section  as  qualifying  the  third,  un- 
less it  be  said  that  in  all  void  marriages,  aft- 
er notice  of  the  mistake  or  the  invalidity  of 
the  marriage,  children  begotten  after  this  no- 
tice are  Illegitimate.  Such  could  not  have 
been  the  legislative  meaning,  and  it  is  apipar- 
ent  that  the  framers  of  the  statute  were  fear- 
ful that  something  had  been  omitted  in  the 
third  clause  that  required  to  be  supplied  by 
the  fourth;  and  It  is  certainly  more  in  ac- 
cordance with  the  legislative  Intent  to  place 
this  construction  on  the  statute  than  to  make 
the  notice  of  the  mistake  on  the  part  of  the 
parents  determine  the  legitimacy  or  illegiti- 
macy of  the  children;  and  as  said  In  the  case 
of  Sams  V.  Sams'  Adm'r,  85  Ky.  396,  3  S.  W. 
593,  the  statute  should  be  construed  accord- 
ing to  Its  spirit  and  reason,  and,  viewed  in 
this  light,  It  forbids  the  conclusion  reached 
by  counsel.  The  fear  of  an  indictment  for 
bigamy  would  deter  the  parties  from  violat- 
ing the  law,  and  no  harm  can  result  from  a 


constractlon  not  only  consistent  with  the  ob- 
ject of  the  statute,  but  In  furtherance  of  a 
sound  public  policy.    Judgment  afilrmed. 


McNBW  et  al  v.  WILLIAMS  et  aL 
(Court  of  Appeals  of  Kentucky-     June  20, 
1896.) 
Courts— JuRitDioTioH — Chanob  of  Vbndi — Ap- 
peal—Prbsumptioks—Jodioiai.  Sales. 

1.  The  fact  that  a  new  connty  Is  formed, 
and  courts  established  therein,  does  not  author- 
ize the  court  of  a  county  wherein  actions  are 
pending  to  transfer  them  to  the  new  county,  be- 
cause the  subject  of  the  suit  is  situated  in,  or 
the  parties  thereto  reside  within,  the  territorial 
limits  of  the  new  county. 

2.  Where  a  sale  of  decedent's  land  is  order- 
ed, made,  and  confirmed  by  a  court  of  compe- 
tent jurisdiction,  the  purchaser  acquires  a  Talid 
title  as  against  the  heirs  who  were  parties  to 
the  judgment  of  sale,  though  the  deeds  were 
made  by  another  court,  which  had  no  jurisdic- 
tion. 

8.  Where  the  transcript  shows  that  the  rec- 
ord included  a  paper  which  might  have  contain- 
ed matter  that  wonld  sustain  the  judgment,  the 
court  will  presume  the  judgment  correct,  unless, 
such  paper  appears  in  the  transcript 

4.  Where  the  transcript  in  an  action  to  re- 
cover land  shows  that  an  amended  answer  was 
filed,  but  does  not  contain  the  same,  it  will  bn- 
presomed  that  such  answer  complied  with  Civ. 
Code  Prac.  f  125,  relating  the  requirements  of 
an  answer  in  such  suit 

Appeal  from  circuit  court,  Magoffin  county. 

"Not  to  be  officially  reported." 

Four  actions  by  James  McNew  and  others 
against  Thomas  Williams  and  others  for  the 
recovery  of  land.  By  consent  of  parties,  the 
cases  were  transferred  to  equity,  and  con- 
solidated, and  from  a  judgment  for  defend- 
ants plaintiffs  appeal.     Affirmed. 

W.  H.  McGuire,  Jas.  Goble,  and  W.  S.  Hark- 
ins,  for  appellants.  Jno.  L.  Scott  &  Son  and 
D.  J>.  Sublett,  for  appellees. 

PAYKTER,  J.  The  appellants  brougbt  four 
suits  to  recover  certain  boundaries  of  land 
particularly  described  in  the  petitions.  The- 
appellees  were  not  all  made  defendants  in 
either  of  the  suits.  By  consent  of  the  par- 
ties the  suits  were  transferred  from  ordinary 
to  equity,  and  consolidated.  The  plalntiSa 
claimed  to  be  the  heirs  at  law  of  William  H. 
McNew,  who  died  u  Floyd  county.  In  1857. 
The  land  described  in  the  petition  was  situated 
In  Floyd  county,  and  continued  to  be  within 
the  boundary  of  that  county  until  1860,  when 
Magoffin  was  formed,  whose  boundary  em- 
braced the  land  in  controversy.  While  sepa- 
rate answers  were  ffied  by  some  of  the  de- 
fendants, a  joint  answer  was  filed  for  most 
of  them.  The  answer  denied  that  the  plain- 
tiffs were  the  owners  of  the  several  tracts  of 
land  which  were  sought  to  be  recovered.  A 
number  of  defenses  were  interposed.  In  the 
fifth  paragraph  of  the  answer  the  death  of 
William  McNew  in  Floyd  county,  the  ap- 
pointment and  qualification  of  his  personal 
representatives,  etc.,  is  alleged,  and,  in  addi- 
tion thereto,  in  substance,  that,  the  personal 
estate  being  Insufficient  to  pay  the  debta 
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owing  by  the  estate,  the  persoiuU  repiesoi- 
tatlTe  brought  gait  In  the  Floyd  circuit,  to 
which  the  pUintlfls  in  this  action  were 
made  defendants,  BUggesting  the  insufSclen- 
cy  of  the  personal  estate  to  pay  its  debts; 
that  a  settlement  of  the  eetate  was  asked, 
and  a  sale  of  enough  of  the  real  estate,  own- 
ed by  the  decedent  at  his  death  to  pay  the 
balance  of  the  indebtedness  of  the  estate, 
etc.  It  is  further  alleged  "that  the  Floyd 
circuit  court,  by  appropriate  and  proper  or- 
ders, changed  the  venue  of  said  case  to  the 
county  of  Magoffin,  and  transferred  the  suit 
aforesaid  to  the  Magoffin  circuit  court,  and 
such  proceedings  were  had  in  the  Floyd  cir- 
cuit court  and  the  Magoffin  circuit  court  as 
resulted  in  a  judgment  of  sale,  and  a  sale 
of  all  the  lands  claimed  in  these  actions  by 
the  plaintiffs  for  the  payment  of  the  debts 
of  their  ancestor,  W.  H.  McNew,  which  said 
sales  were  confirmed  by  the  appropriate  and 
proper  orders  of  the  courts,  and  deed  made 
by  the  court's  commissioners,  which  were 
examined  and  approved,"  etc.  The  answer 
states  that  a  certified  copy  of  the  pleadings, 
exhibits,  reports,  orders,  and  Judgments  in 
the  case  is  filed  as  part  thereof.  Xo  the  an- 
swers demurrers  were  sustained.  An  amend- 
ed answer  was  filed  by  the  defendants  as 
appears  by  an  order,  as  follows,  to  wit: 
"This  day  came  defendants,  and  tendered 
and  ofl^ered  to  file  an  amended  answer,  and 
plaintiffs  objected,  and  cause  submitted  in 
said  motion,  and  court,  advised,  sustains 
said  motion,  and  permits  said  amended  an- 
flwer  to  be  filed,  to  which  plaintltrs  except" 
The  clerk  certifies  that  this  amended  an- 
swer is  not  In  the  flies  of  his  office.  A  copy 
of  It  does  not  appear  In  the  transcript  of  the 
record.  The  original  answer  is  indefinite, 
uncertain,  and  unsatisfactory  as  to  when  the 
case  was  transferred  to  the  Magoffin  circuit 
court,  and  as  to  the  court  in  which  the  or- 
4««,  etc.,  were  made.  The  fact  that  a  new 
«ounty  is  formed,  and  courts  estaMlshed  In 
it,  does  not  authorize  the  court  of  a  county 
In  which  actions  are  pending  to  transfer 
them  to  the  new  county,  because  the  sut»- 
ject  of  the  litigation  is  situated  in,  or  the 
parties  to  the  action  reside  within,  the  ter- 
ritorial limits  of  such  new  county.  Drake 
V.  Bedinger,  Sueed,  188;  Llndsey  v.  McCor- 
mlck,  2  A.  K.  Marsh.  230.  The  court  can 
-only  be  divested  of  Jurisdiction  by  appropri- 
ate legislation.  If  the  Judgments  of  sale 
were  entered  In  Floyd  circuit  court,  sale 
made  and  confirmed  by  that  court,  although 
the  deeds  were  made  in  the  Magoffin  circuit 
■court,  after  the  transfer  of  the  case,  then  the 
purchaser  would  have  acquired  such  title  to 
the  land  as  would  be  an  available  defense  to 
this  action,  even  If  the  orders  in  the  Magof- 
fin circuit  court  were  Toid  for  want  of  Juris- 
diction in  the  court  The  amended  answer, 
which  Is  not  a  part  of  the  transcript  may 
have  pleaded  the  state  of  facts  we  have  in- 
dicated. When  the  transcript  shows  that 
the  record  contained  a  paper  which  may 


have  contained  matter  that  would  sustain 
the  decision,  the  appellant  must  include  such 
paper  in  the  transcript  or  this  court  will 
presume  the  decision  appealed  from  to  be 
correct  Huffaker  v.  Bank,  13  Bush,  644; 
Bowman  v.  Holloway,  14  Bush,  426.  The 
answer  may  have  alleged  facts  with  refer- 
ence to  the  action  in  question  which  showed 
that  the  sales  to  the  defendants  were  valid. 
It  is  contended  that  the  burden  was  on  the 
defendants  to  show  that  the  Judgment  waa 
rendered  ordering  sale;  that  sales  were 
made  and  approved  by  the  court  and  that 
they  must  be  shown  by  an  exhibition  of  the 
record.  That  the  burden  is  on  the  defend- 
ants to  show  the  Judgments,  sales,  and  con- 
firmations is  conceded,  and  that  1'  the  rec- 
ord is  in  existence.  It  must  be  shown  by  it 
We  have  presumed  from  the  facts  heretofore 
stated  that  the  amended  answer  alleged 
facts  which,  if  true,  rendered  the  sales  valid. 
It  was  incumbent  on  them  to  exhibit  the 
record,  or  a  certified  copy  of  it  to  sustain  its 
allegations.  The  answer  makes  a  certified 
copy  of  the  record  part  of  the  answer.  Un- 
less the  contrary  is  made  to  appear  by  an 
order  of  court  or  by  a  bill  of  exceptions,  the 
presiimption  must  be  indulged  that  it  was  a 
part  of  the  record,  and  considered  by  the 
court  on  the  trial  of  the  case.  A  copy  ot 
the  record  is  not  made  part  of  the  tran- 
script and  for  the  reasons  given  with  refer- 
ence to  the  absence  ttom  the  transcript  of 
the  amended  answer,  we  must  presume  the 
certified  copy  of  the  record  sustained  the  al- 
legations of  the  amended  answer.  It  is  in- 
sisted that  the  defendants  failed  to  exhibit 
the  record  from  the  following  state  of  facts: 
On  October  4,  1894,  W.  W.  McGlnis,  one  of 
the  attorneys  for  plaintiffs,  filed  his  affida- 
vit In  which  he  says  that  this  case  was  sub- 
mitted for  trial,  and  argued  by  counsel  for 
two  terms  preceding  this,  and  that  the  copy 
of  the  record  in  this  case  of  W.  H.  McNew's 
Adm'r  v.  W.  H.  McNew's  Heirs,  etc.,  re- 
ferred to  in  defendants'  answer,  was  before 
the  court  on  each  occasion,  and  considered 
by  the  court,  and  that  d^endants'  attorneys 
tuive  x>cseeBSlon  of  and  refuse  to  produce 
same.  Upon  this  a  rule  was  awarded 
against  the  attorneys  of  defendants  to  pro- 
duce the  record  in  question.  On  the  5th  day 
of  October,  1894,  the  attorneys  for  the  de- 
fendants filed  responses  to  the  rule,  in  which 
they  denied  having  the  record.  Nothing 
further  appears  in  the  record  in  relation  to 
the  copy  of  the  record.  On  the  eth  of  Octo- 
Iier,  1891,  the  court  rendered  a  Judgment 
dismissing  the  petitions.  There  was  no  or- 
der made  to  supply  the  copy,  which  did  not 
appear  to  be  In  the  record  on  the  5th  of  Oc- 
tober, 1894,  nor  does  the  court  state  In  its 
Judgment  that  the  copy  was  not  used  and 
considered  on  the  trial  of  the  case,  and  there 
is  no  bill  of  exceptions  to  show  tliat  fftct 
In  view  of  these  facts  we  must  presume  tiie 
court  had  before  it  and  considered  the  copy 
of  the  record.    We  must  also  prcsuiae  that 
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the  amended  answer  compiled  with  section 
125,  ClT.  Code  Prac.,  wblcb  presents  the  re- 
quirements of  an  answer  in  an  action  to 
recover  land.    The  Judgment  is  aflSbrmed. 


HTNES  V.  STEVENS. 
(Supreme  Court  of  Arkansas.    June  27,  1896.) 

DsuRT— Retroactive  Epfbct  on  Contract. 
Plaintiff,  being  indebted  to  defendant  on 
two  notee,  each  bearing  interest  at  10  per  cent., 
deposited  with  defendant  a  bond  for  deed  as  se- 
curity. Subsequently,  when  the  two  notes  be- 
came due,  they  were  extended  on  the  execution 
of  two  additional  notes  for  S20  each.  Held,  that 
the  usurious  character  of  the  $20  notes  did  not 
relate  back  and  taint  with  usury  the  original 
transaction  rendering  void  the  security  given 
therefor. 

Appeal  from  clrcnlt  court,  Crawfotd  conn- 
ty;  Jepbtba  H.  Evans,  Judge. 

Action  by  W.  C.  Stevens  against  Robert  S. 
Hynes.  There  was  judgment  for  plalntUF, 
and  defendant  appeals.     Reversed. 

Jesse  Turner,  for  appellant 

BUNN,  a  J.  The  facts  in  this  case  are 
that  appellee  bad  purchased  the'  S.  E.  ^  of 
S.  E.  ^  of  secUon  34,  township  10  N.,  range 
82  W.J  from  the  Little  Rock  &  Ft  Smith  RaU- 
way  Company  for  the  sum  of  $120,  and  given 
his  note  therefor,  less  $30  cash,  and  taken 
bond  for  title,  conditioned  in  the  usual  way. 
The  $90  were  to  be  paid  In  three  equal  an- 
nual installments,  and  deed  to  be  made  when 
all  the  Installments  were  paid.  On  Decem- 
ber 17,  1888,  plaintiff,  Stevens,  borrowed  of 
defendant  Hynes,  as  cashier  of  the  Craw- 
ford County  Bank,  $100,  and  executed  his 
promissory  note  to  him  for  $120,  of  that  date, 
due  November  1,  1889,  and  to  secore  the  pay- 
ment of  same  assigned  said  bond  for  title 
or  contract  of  sale  to  him.  On  December  17, 
1889,  plaintiff!,  Stevens,  paid  off  said  note, 
and  demanded  his  bond  for  title,  and  the 
same  was  refused  by  the  defendant  acting 
for  said  bank,  claiming  that  the  bank  own- 
ed a  note  (called  the  "Hays  Note")  of  plaintiff 
for  $125,  with  accrued  Interest.  After  some 
negotiations  It  was  finally  agreed  between 
them  that  defendant's  bank  should  loan 
plaintiff  $100  tor  one  year  at  10  per  cent.  In- 
terest, plaintiff  to  pay  the  accrued  interest  on 
the  $125,  and  the  land  contract  or  title  bond 
should  remain  as  security  for  all  the  indebt- 
edness of  plaintiff  to  said  bank,  and  an  ex- 
tension of  one  year  to  be  given  on  the  $100 
and  the  $125.  Defendant  then  paid  over  to 
plaintiff  the  $100,  less  $12.50,  on  the  accrued 
Interest  on  the  $125,  took  plaintiff's  note  for 
$110.50,  payable  15th  of  November,  1890,  and 
dated  December  2,  1889.  (The  $100  and  In- 
terest at  10  per  cent  from  date  until  maturi- 
ty, and  the  interest  on  said  Interest  for  that 
time,  made  the  $110.50,  the  note  to  draw  In- 
terest only  from  maturity.)  Subsequently  a 
further  extension  of  one  year  was  given  on 
the  two  notes,  and  In  consideration  thereof 
v4}6s.w.no.5 — 44 


plaintiff  gave  defendant  two  notes,  each  for 
$20.  The  $110.50  note,  the  $125  note,  and  the 
two  $20  notes  all  remained  unpaid  at  the 
time  of  the  Institution  of  this  suit.  This  was 
a  bill  In  equity  to  compel  defendant  to  sur- 
render title  bond,  on  the  ground  that  the 
debts  for  which  it  was  held  were  usurious. 
On  b(U  and  answer  and  testimony  of  plain- 
tiff with  exhibits  the  court  found  that  there 
was  no  usury  in  the  $110.50  nor  in  the  $125 
note,  but  that  the  deed,  which  in  the  mean- 
time had  been  executed  and  delivered  to  de- 
fendant on  the  bond  for  title  by  the  railroad 
company,  was  In  fact  a  mortgage,  and  that 
some  of  the  debts  for  which  It  was  held  for 
security  were  usurious,  and  therefore  the 
same  was  void  as  a  mortgage,  and  was  only 
held  in  trust  for  plaintiff  by  defendant.  De- 
cree In  behalf  of  defendant  for  the  $110.50 
note  and  the  $125  note,  and  that  defendant's 
Uen  be  discharged;  tliat  the  legal  title  vest 
in  plaintiff,  he  having  paid  the  full  amount 
of  the  purchase  money,  and  that  defendant 
deliver  up  said  deed  to  plaintiff.  Defendant 
took  exceptions,  and  appealed  to  this  court. 

The  only  question  before  us  Is  whether  or 
not  the  court  below  erred  In  holding  the  deed 
as  a  mortgage  In  the  hands  of  defendant  to  se- 
cure the  claims  against  plaintiff  was  usurious 
as  to  certain  of  the  said  secured  debts,  not 
mentioned  In  the  decree,  but  presumably  the 
two  $20  notes,  and  therefore  void.  The  two 
$20  notes  are  admitted  to  be  usurious  if  they 
are  to  be  taken  with  the  other  indebtedness,, 
but  no  claim  Is  made  on  their  account,  and  it 
is  contended  that  they  were  made  long  sub- 
sequent to  the  agreement  by  which  the  title 
bond,  and,  consequently,  the  deed,  was 
agreed  to  be  held  as  security  for  the  indebt- 
edness of  plaintiff  to  defendant,  and  under 
the  rule  on  that  subject  could  not  taint  said 
Indebtedness  so  secured  with  usury.  The 
contention  of  defendant  was  correct  and  the 
court  erred  In  not  so  holding,  and  in  decree- 
ing the  deed  void  as  a  security  as  aforesaid. 
The  decree  Is  therefore  reversed,  and  the 
cause  Is  remanded,  with  directions  to  fore- 
close the  deed  (properly  held  to  be  a  mort- 
gage), and  out  of  the  proceeds  pay  off  the 
amount  decreed  in  favor  of  the  defendant 
and  the  costs,  if  same  Is  not  paid  In  a  rea- 
sonable time. 


LEWIS  V.  STATE. 
(Supreme  Court  of  Arkansas.     June  27,  1866.) 

CHIMINAL  TbIAL  —  INSTHCOTIONS  —  HbARSAT  BvI- 
DENCB. 

1.  Where  the  usual  instruction  as  to  rea- 
sonable doubt  is  given,  it  is  not  reversible  error 
to  refuse  a  charge  that,  in  order  to  convict  the 
evidence  must  exclude  every  other  reasonable 
hypothesis  than  that  of  defendant's  guilt. 

2.  Where  the  evidence  as  to  the  identity  and 
ownership  of  the  stolen  property  was  conflicting, 
it  was  error  to  permit  a  witness,  who  had  found 
the  property  on  defendant's  premises,  to  state 
that  he  could  have  identified  the  same  by  a  de- 
scription previously  given  by  the  alleged  owner. 
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who  was  present  «t  the  trial,  and  testified  as  to 
his  ownership  and  as  to  the  description  of  the 
property. 

Appeal  from  circuit  court,  White  county; 
H.  N.  Hutton,  Judge. 

Eunie  Lewis  was  convicted  of  petit  lar- 
ceny, and  appeals.    Reyersed. 

J.  P.  Roberts,  for  appellant.  B.  B.  kins- 
worthy,  Atty.  Gen.,  for  the  State. 

BUNN,  C.  J.  This  is  an  indictment  for 
grand  larceny,  tried  in  the  White  county  cir- 
cuit court.  The  trial  resulted  in  a  verdict 
for  petit  larceny,  and  defendant  appeals. 
The  grounds  upon  which  the  verdict  and 
Judgment  are  asked  to  be  set  aside  are:  (1) 
That  the  same  is  contrary  to  the  evidence; 

(2)  that  ttie  court  erred  in  refusing  to  give 
instruction  No.  6  asked  by  the  defendant; 

(3)  because  the  court  admitted,  over  the  ob- 
jection of  defendant,  the  testimony  of  Ham- 
ilton and  Roberts,  to  the  effect  that  the  de- 
fendant did  or  could  have  identifled  the 
stolen  property  by  the  description  thereof 
previously  given  them  by  the  owner.  There 
was  evidence  to  sustain  the  verdict  How 
much,  or  how  strong  it  was,  it  is  improper 
for  us  now  to  say.  There  was  no  reversible 
error  in  refusing  to  give  the  instruction  asked 
by  defendant  to  the  effect  that,  in  order  to 
convict,  the  evidence  must  exclude  every  other 
reasonable  hypothesis  than  that  of  the  de- 
fendant's guilt  It  is  true  that  this  case  is 
one  of  circumstantial  evidence,  and  the  rule 
sought  to  be  invoked  is  applicable  to  and 
proper  in  euch  cases;  yet  this  court  has  held, 
in  effect  that  the  usual  instruction  on  the 
subject  of  the  reasonable  doubt  covers  the 
ground  of  the  Instruction  refused  in  so  far  as 
to  make  its  refusal  not  reversible  error. 
Oreen  v.  State,  38  Ark.  304.  The  witnesses 
Hamilton  and  Roberts,  who  were  in  search 
of  the  stolen  property,  on  the  trial  testified. 
In  answer  to  a  direct  question  of  the  prose- 
cuting attorney,  that  they  could  have  identi- 
fled the  meat  they  found  in  defendant's 
smc^e  house  as  the  meat  of  the  alleged  own- 
er by  the  descrlpticm  he  (May)  had  previous- 
ly given  them  of  it  In  view  of  the  fact  that 
the  owner.  May,  was  present  and  testified 
as  to  his  ownership  of  the  meat,  and  as  to 
its  description,  and  especially  in  view  of  the 
fact  that  the  testimony  as  to  the  identity  and 
ownership  of  the  meat  was  very  conflicting, 
it  was  rather  unfair  to  interject  Into  the  evi- 
dence what  the  owner  said  as  to  the  Identity 
of  the  meat  in  private  conversation  with  the 
other  witnesses,  in  the  absence  of  defend- 
ant; or,  rather,  tliat  witnesses  identified  the 
meat  as  that  of  the  prosecuting  witness  as 
his  own  by  the  description  he  gave  them  of 
it  This  was  hearsay  testimony,  and  had  the 
tendency  of  bolstering  up  and  giving  undue 
weight  to  the  testimony  of  the  alleged  own- 
er, May.  For  the  error  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial,  and  to  pro- 
ceed not  inconsistently  herewith. 


STATE  V.  BAILEY. 
(Supreme  CDonrt  of  Arkansas.     June  27,  1896.) 

InDICTMKNT — JOIKDEU  OF    CODJJTS — ELECTION. 

Where  an  indictment  for  carrying  a  pis- 
tol as  a  weapon  is  in  two  counts,  the  state 
shonid  not  be  required  to  elect  on  which  count 
it  will  proceed,  because  the  first  count  states 
that  the  pistol  was  not,  and  the  second  count 
states  that  it  was,  such  as  is  used  in  the  army 
or  navy  of  the  United  States;  especially  where 
the  second  is  obnoxious  to  a  demurrer  filed,  be- 
cause it  does  not  allege  that  the  pistol  was  car- 
ried as  a  weapon. 

Appeal  from  circuit  court,  Garland  county; 
Alexander  M.  Duffle,  Judge. 

Pres  Bailey  was  Indicted  for  carrying  a 
pistol  as  a  weapon,  and  the  state  was  re- 
quired, on  motion  of  defendant,  to  elect  on 
which  of  the  two  counts  of  the  indictment 
it  would  proceed.  Prom  a  Judgment  for  de- 
fendant on  failure  of  the  state  to  so  elect 
the  state  appeals.   Reversed. 

E.  B.  Klnsworthy,  Atty.  Gen.,  for  the 
State. 

BUNN,  C.  J.  This  is  an  Indictment  for  car- 
rying a  pistol  as  a  weapon,  containing  two 
counts.  Motion  by  the  defendant  to  com- 
pel the  state  to  elect  upon  which  count  It 
wonld  prosecute,  and  motion  sustained.  The 
state  declined  to  elect,  took  exceptions. 
Judgment  for  defendant,  and  state  appeals. 

The  indictment  reads  as  follows:  "The 
grand  Jury  of  Garland  county,  in  the  name 
and  by  the  authority  of  the  state  of  Arkan- 
sas, accuse  Pres  Bailey  of  the  crime  of  car- 
rying a  pistol  as  a  weapon,  committed  as 
follows:  The  said  Pres  Bailey,  in  the  coun- 
ty and  state  aforesaid,  on  the  22d  day  of 
April,  1896,  unlawfully  did  carry  as  a  weap- 
on such  a  pistol  as  is  not  used  in  the  army 
or  navy  of  the  United  States,  against  the 
peace  and  dignity  of  the  state  of  Arkansas." 
Second  count:  "And  the  grand  jury  afore- 
sGid,  in  the  name  and  by  the  authority  afore- 
said, on  their  oath  do  further  present  that 
the  said  Pres  Bailey,  in  the  county  and  state 
aforesaid,  on  ttte  22d  day  of  April,  1805,  un- 
lawfully did  carry  such  a  pistol  as  Is  used  in 
the  army  or  navy  of  the  United  States,  said 
pistol  not  being  then  and  there  carried  by 
the  said  Pres  Bailey  uncovered  and  in  his 
hand  [this  being  the  same  offense  as  that 
charged  in  the  first  count  of  the  indict- 
ment], against  the  peace  and  dignity  of  the 
state  of  Arkansas."  Notwithstanding  the 
seeming  inconsistency  between  the  charge 
in  the  first  count  that  the  pistol  was  not 
such  as  is  used  in  the  army  or  navy  of  the 
United  States,  and  that  in  the  second  count 
that  the  pistol  was  such  as  is  used  in  the 
army  or  navy,  the  offenses  in  the  two  counts 
are  one,  and  the  same  as  stated  in  the  sec- 
ond count,  and  for  this  reason  the  motion 
to  elect  should  not  have  been  sustained. 
State  V.  Rapley,  eo  Ark.  13,  28  S.  W.  508; 
Howard  v.  State,  34  Ark.  433.  Besides,  the 
second  connt  of  the  indictment  was  of  itself 
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demurrable,  and  should  have  been  so  held 
on  the  demurrer  interposed,  leaving  only  the 
first  count  valid,  for  the  reason  that  the  pis- 
tol was  not  alleged  to  have  been  carried  as 
a  weapon  In  this  count.  For  the  errors 
named  the  Judgment  is  reversed,  and  the 
«au8e  remanded  for  farther  proceedings  not 
Inconsistent  herewith. 


HART  et  al.  v.  BAYLISS. 
<Snpreme  Court  of  Tennessee.     June  16,  1896.) 
AoTivB  Tbcst — What  Constitutes — Powbks  op 

TuUSTEg. 

A  deed  to  a  trustee  to  hold  the  property 
for  the  sole  use  of  the  grantor's  wife,  free  from 
-dominion,  debts,  or  liabilities  of  her  present  or 
any  futnre  hasband,  and  proyiding  that  the 
"rents,  profits,  proceeds  of,  or  sale  or  profits  of, 
said  property '  shall  be  held  under  the  same 
trusts,  created  an  active  trust;  and  a  anbse- 
<|nent  deed  of  trust  of  such  property,  executed 
by  the  husband  and  wife  and  the  trustee  to  se- 
cure a  debt  of  the  husband,  was  void. 

Appeal  from  chancery  court,  Shelby  coun- 
ty;  Sterling  Plerson,  ChanceUor. 

Bill  by  ICate  Uart  and  others  against 
Oharles  S.  Bayliss  to  enjoin  a  sale  under  a 
•deed  of  trust,  and  to  remove  the  cloud  on 
the  title  of  complainant  Kate  Hart  to  the 
property  conveyed  by  such  deed.  From  the 
-decree,  Irath  complainants  and  defendant  ap- 
peal   AiUrmed  on  defendant's  appeal. 

George  GiUham,  for  complainants.  Smith 
■&  Frezevant,  for  defendant 

ALLEN,  Special  Judge.  This  Is  a  bill  filed 
to  enjoin  the  sale  of  certain  real  estate  in 
the  city  of  Memphis  under  a  deed  of  trust 
executed  by  complainant  and  her  husband 
to  secure  a  debt  for  money  loaned  to  her  hus- 
band, and  to  set  aside  said  deed  of  trust,  etc. 
Prior  to  July  11,  18(85,  E.  K.  Hart  was  the 
owner  in  fee  of  a  house  and  lot  in  Memphis, 
Tenn.;  the  same  being  lot  10  in  the  block, 
northwest  comer  of  Shelby  and  Huling 
streets,  60  feet  front  on  Shelby,  by  a  depth 
on  Huling  street  of  200  feet.  On  the  11th 
day  of  July,  1865,  he  conveyed  said  property, 
with  some  household  goods,  furniture,  etc., 
to  Buel  Hough,  as  trustee.  In  consideration  of 
$16,000;  he  to  hold  the  same  for  the  use 
and  ben^t  of  the  complainant  Kate  Hart,  as 
her  sole  and  separate  estate.  The  granting 
clause  of  the  conveyance  is  as  follows:  "This 
■conveyance  is  made  to  said  R.  Hough  for 
the  following  uses  and  trusts:  The  said 
Hough,  his  heirs,  executors,  administrators, 
assigns,  and  successors,  as  trustees,  are  to 
hold  the  said  property  for  the  sole  use  and 
benefit  of  Kate  Hart,  vtrlfe  of  E.  R.  Hart, 
free  from  dominion,  debts,  or  liabilities  of 
her  present  or  any  future  hustmnd;  and  the 
rents,  profits,  proceeds  of,  or  sale  or  profits 
of,  said  property,  or  any  portion  thereof, 
-shall  be  held  under  the  same  trusts."  This 
deed  was  properly  acknowledged  and  record- 
ed on  July  12,  1805.     Mrs.  Hart  at  the  time 


acc^ted  said  settlement,  and  ever  since  thou 
has  had  possession  of  the  property,  and  lias 
enjoyed  Its  rent  and  profits.  The  trustee. 
Hough,  some  years  later,  moved  from  Ten- 
nessee to  Massachusetts,  and  prior  to  April 
10,  18U0,  had  there  died  intestate;  leaving 
surviving  him  his  widow,  Rebecca  W.  Hough, 
and  his  daughter,  Annie  H.  Brigham,  wife 
of  Alfred  W.  Brigham,  all  residents  of  Bos- 
ton, Mass.  On  March  28,  1890,  Mrs.  Kate 
Hart  and  her  husband,  E.  R.  Hart,  filed  in 
the  probate  court  of  Shelby  county  their  pe- 
tition to  have  a  ne^  trustee  appointed,  stat- 
ing that  the  original  trustee  had  many  years 
ago  moved  from  the  state,  and  had  since 
died  intestate,  a  resident  of  Massachusetts, 
leaving  surviving  lilm  a  widow,  and  one 
child,  Mrs.  Annie  H.  Brigham,  his  sole  heir 
at  law;  that  they  had  caused  said  widow  and 
daughter  to  acknowledge  service  of  said  pe- 
tition,—and  asked  that  a  new  trustee  l>e  ap- 
pointed. In  the  petition  it  is  stated  that  they 
had  sent  the  same  to  the  widow  and  heir 
of  Hough,  in  Massachusetts,  prior  to  that 
time,  and  that  said  widow  and  heir  indorsed 
on  the  petition  their  acknowledgment  of  the 
same.     These  Indorsements  are  as  follows: 

"We,  Mrs.  Rebecca  W.  Hough  and  Mrs.  An- 
nie H.  Brigliam,  named  in  the  foregoing  peti- 
tion, and  do  hereby  acknowledge  service  of 
foregoing  petition,  and  do  agree  that  the 
same  may  be  heard  in  the  probate  court  of 
Shelby  county,  Tennessee,  at  the  time  and 
place  when  it  may  be  convenient,  and  such 
decree  rendered  as  the  court  may  deem  prop- 
er. Mrs.  Rebecca  W.  Hough.  Mrs.  Annie 
H.  Brigham.     Witness:    A.  P.  Burdett" 

"I,  Alfred  W.  Brigham,  husband  of  the 
said  Annie  H.  Brigliam,  Join  in  the  forego- 
ing a(^nowIedgment  of  service  and  agree- 
ment: Alfred  W.  Brigham.  Witness:  A.  P. 
Burdett" 

The  decrae  was  rendered  March  28,  1890,— 
the  same  day  the  petition  was  verified  and 
filed.  By  this  decree,  R,  F.  Patterson  was 
appointed  trustee  in  room  and  in  stead  of 
Hough,  deceased,  with  the  same  duties  and 
powers.  In  making  this  appointment,  no 
process  was  issued,  no  publication  was  made; 
simply  the  sworn  petition,  with  its  exhibits, 
having  upon  it  the  written  indorsements 
aforesaid  of  the  widow  of  Hough,  and  also 
of  the  heir,  with  her  husband  (she  I>eing  a 
married  woman);  and  final  decree  entered 
the  same  day  the  petition  was  filed;  there 
being  no  answer  by  the  defendants,  and  no 
pro  confesso  against  them.  On  April  10,  1890, 
Mrs.  Kate  Hart,  with  her  husband,  E.  R. 
Hart,  conveyed  this  lot  In  trust,  to  John  I. 
Dunn,  trustee,  to  secure  to  the  Lombard  In- 
vestment Company  a  note  for  $8,000  made 
that  day  by  the  grantors.  The  bill  charges 
that  this  conveyance  was  to  secure  a  debt 
due  by  her  husband,  of  which  defendants 
had  knowledge;  that  she  received  none  of 
the  money,  etc. ;  and  that  she  signed  it  at  the 
request  of  her  husband.  This  deed  was  reg- 
istered.    Default  having  been  made,  the  trus- 
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tee,  Dunn,  In  November,  1S95,  advertised  the 
property  for  sale  under  tills  conveyance.  To 
enjoin  this  sale,  and  to  remove  the  cloud  up- 
on her  title,  this  bill  was  filed  on  December 
'M,  1895.  Although  Patterson  had  been  ap- 
pointed trustee  in  March.  ISUO,  he  did  not 
Join  in  the  execution  of  the  deed  of  April 
10,  1890.  On  July  28,  1890,  Mrs.  Hart,  her 
husband,  and  Patterson,  as  trustee,  executed 
to  the  same  party,  and  to  secure  the  same 
debt,  another  trust  conveyance,  and  In  the 
same  form.  This  deed  was  executed  July 
28,  1890,  and  was  dated  back  to  April  10, 
1890.  The  sale,  however,  was  advertised  to 
l>e  made  under  the  first,  not  second,  deed, 
in  which  the  trustee  was  a  grantor.  Com- 
plainants, In  their  bill,  insist:  That  Hart  and 
wife  alone  could  not  convey  the  title,  and 
that  the  attempted  sale  should  be  enjoined, 
li^irther,  that  the  trust  was  active;  that  the 
second  deed  failed  to  convey  the  title,  he- 
cause  of  want  of  power  to  convey;  that  it 
was  the  duty  of  the  trustee  to  hold  the  prop- 
erty, and  see  to  it  tliat  Mrs.  Hart  received 
the  rents  and  profits,  and  in  case  of  sale  the 
trustee  had  to  hoid  the  proceeds  for  her; 
and  that  it  was  a  breach  of  trust  to  attempt 
to  convey  It  to  secure  a  debt  of  her  husband. 
The  bill  further  claims  that  the  probate  court 
bad  no  Jurisdiction  over  the  defendants,  and 
no  Jurisdiction  to  appoint  Patterson  trustee, 
and  that  said  decree  was  void.  The  chan- 
cellor enjoined  the  sale,  and  on  demurrer 
held  that  the  deed  to  Dunn,  trustee,  was 
made  in  violation  of  the  trust,  and  was  void. 
He,  however,  held  that  the  appointment  of 
Patterson  trustee  was  valid,  and  dismissed 
that  feature  of  the  bill.  Each  party  appeal- 
ed from  so  much  of  the  decree  as  held  against 
their  respective  contentions,  and  have  assign- 
ed appropriate  errors. 

Under  the  deed  from  Hart  to  Hough,  trus- 
tee, it  was  the  duty  of  the  trustee  to  hold 
the  property  for  the  benefit  of  Mrs.  Hart;  to 
bold  the  same  free  from  the  control  of  her 
present  husband,  or  any  future  husl}and;  to 
protect  it  from  the  debts  and  liabilities  of 
her  present  husband,  or  future  husband,  and 
to  hold  the  rents  and  profits  for  bee  sole  use 
and  benefit;  and  to  hold  the  proceeds  of 
sale,  in  the  event  of  sale  of  any  of  the  prop- 
erty under  the  same  trust  This  made  the 
trust  active.  In  Cardwell  v.  Cheatham,  2 
Head,  17,  18  (opinion  delivered  by  Judge 
Wright),  language  the  same  In  substance  as 
here  employed  was  held  to  have  created  an 
active  trust.  There  the  language  was: 
"That  said  Cheatham  should  hold  the  legal 
title  of  the  lot  for  the  sole  and  separate  use 
and  benefit  of  complainant,  the  same  not  to 
be  liable  to  the  control,  or  for  any  debt  or 
responsibility  to  be  contracted  or  Incurred 
by,  the  said  James  W.  Cardwell,  and  ttiat 
the  said  Cheatham  should  permit  her  to  use, 
Otxiupy,  rent  out,  or  Improve  the  lot  as  she 
may  thinic  proper;  and,  at  her  request  In 
writing,  to  sell  and  convey  the  same,  and  to 
reinvest  the   proceeds  as   she,    in   writing. 


might  direct;  and  that  the  property  ac- 
quired by  the  reinvestment  should  be  held 
by  the  tmstee  in  like  manner  aa  the  original 
estate;  and  Umt  said  trustee  should  be  re- 
sponsible only  for  fraud,  or  gross  neglect 
of  duty,  and  not  for  any  mismanagement  of 
complainant  in  the  premises."  About  the 
only  difFerence  in  the  terms  used  to  create 
these  respective  trusts  lies  in  the  power  giv- 
en the  wife,  in  the  Cheatham  Cose,  to  collect 
the  rents,  Improve  and  manage  the  property, 
direct  Its  sale,  and  the  reinvestment  of  its 
proceeds.  In  the  present  case  no  such  pow- 
ers are  given  the  wife,  but  all  is  Invested  In 
tbe  trustee,  to  hold  it,  and  the  rents  and 
proceeds  of  sale,  in  the  event  of  a  sale  for 
the  wife,  free  from  the  debts  and  UabiUtiea 
of  her  present,  or  any  future,  husband.  In 
that  case  the  court  said:  "It  was  the  duty 
of  the  defendant,  Cheatham,  as  the  trustee 
of  the  complainant,  upon  her  written  request, 
personally— himself— to  sell  this  lot,  and  to- 
receive  the  proceeds,  and  reinvest  it  in  other 
property  under  her  written  directions.  A 
sale  by  tbe  husband  was  totally  unauthor- 
ized by  the  trust.  The  trustee  could  not  le- 
gally pay  the  piurcbase  money  to  him,  or  per- 
mit  Davis  (the  purchaser)  to  do  so,  without 
a  plain  violation  of  the  terms  of  the  deed. 
To  do  so  would  be  gross  neglect  of  his  duty, 
and,  if  allowed,  would  in  effect  annul  the- 
trust  altogether."  "We  have  no  evidence, 
nor  is  it  alleged,  that  the  husband  received 
this  fund  with  tbe  complainant's  consent. 
But  this  could  make  no  dlfferoice,  for  by  the- 
very  terms  of  the  deed  he  was  to  have  no 
control  over  It."  "Neither  was  she  to  have 
the  fund  produced  by  the  sale  of  the  lot.  It 
was  to  be  reinvested  by  the  trustee  in  otiier 
property.  She  was  to  use,  occupy,  rent  out,, 
or  improve  the  original  or  sul>stltuted  prop- 
erty as  she  might  think  proper,  and  for  any 
mismanagement  on  her  part  as  to  these- 
things  the  tmstee  was  not  liable.  But  the- 
body  of  the  estate— the  fund  Itself— was  not 
to  be  consumed  or  destroyed,  but  the  same 
was  secured  in  the  hands  of  the  trustee- 
ngainst  the  power  of  the  husband,  and  weak- 
ness of  the  wife."  There  the  husband,  a» 
in  the  present  case,  bad  conveyed  the  lot  ta 
the  trustee  to  hold  for  the  wife  free  from 
the  .control,  debts,  responsibilities,  contract- 
ed or  Incurred,  of  the  husl>and;  and  it  was- 
made  the  duty  of  tbe  trustee,  upon  her  writ- 
ten request,  to  sell  the  lot,  receive  the  pro- 
ceeds, and  to  reinvest  the  proceeds  in  other 
property,  in  her  direction.  The  court  held 
it  a  palpable  breach  of  trust  for  the  trus- 
tee to  sign  the  deed  to  carry  out  the  sale 
made  by  her  husband,  in  which  the  husband 
received  the  proceeds  for  his  benefit,  al- 
though the  trustee  was  authorised  by  the 
wife,  In  accordance  with  said  deed,  to  sign 
the  conveyance,  because  it  was  made  the 
duty  of  the  trustee  to  receive  the  proceeds 
of  the  sale,  and  reinvest  it,  and  hold  it  for 
the  wife.  That  was  so,  although  Cheat- 
ham, the  trustee,  had  been  made  such  trus- 
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tec  tn  the  deed  fiom  the  husband,  wltbotit 
his  knowledge  that  he  held  such  a  tnist.  He 
having  assumed  to  execute  the  deed  to  the 
lot  m  the  capacity  of  trustee,  he  was  treated 
as  having  accepted  said  trust,  and  as  having 
full  knowledge  of  the  terms  of  the  deed  un- 
der which  he  held  the  lot  In  trust  for  the 
wife.  The  rule  in  this  state  Is  that  "the 
trustee  takes  exactly  that  quantity  of  Inter- 
est which  the  purposes  of  the  trust  re- 
quire." Ellis  V.  Fisher,  3  Sneed,  234;  Mur- 
dock  T.  Johnson,  7  Cold.  612;  Harding  v. 
Insurance  Co.,  2  Tenn.  Ch.  468;  Hoobeny  v. 
Harding,  10  Lea,  397.  In  the  last-mentioned 
case  the  court  says:  "Special  active  trusts 
were  never  within  the  province  of  the  stat- 
ute of  uses.  These  are  trusts  which  require 
some  act  to  be  done,  or  some  duty  to  be 
performed,  by  the  trustee,  even  If  the  act  or 
duty  be  for  the  benefit  of  the  cestui  que 
trust  So,  if  the  trustee  Is  to  exercise  any 
discretion  in  the  management  of  the  estate, 
in  the  investment  of  the  proceeds  or  the 
principal,  or  In  the  application  of  the  in- 
crease, or  if  the  purpose  of  the  trust  is  to 
protect  the  estate  for  a  given  time,  or  until 
the  death  of  some  one,  or  until  division." 
And  the  court  says:  "It  is  upon  tWs  ground 
that  the  trustee  always  takes  the  estate 
when  the  trust  is  In  favor  of  a  married  wo- 
man, even  if  it  be  to  permit  her  to  receive 
the  rents  or  use  the  property."  10  Lea,  306, 
citing  Perry,  Trusts,  303.  In  the  case  of 
Jourolmon  v.  Massengill,  86  Tenn.  97,  5  S. 
W.  719,  Judge  Lurton,  delivering  the  opin- 
ion of  this  court,  said:  "The  duty  to  pro- 
tect the  corpus  of  the  estate  from  alienation, 
or  either  the  corpus  or  income  from  sub- 
jection by  creditors  of  the  devisee,  and  the 
duty  to  see  that  the  Income  was  applied 
to  the  support  of  the  son  and  widow  dur- 
ing the  lives  of  either,  by  necessary  im- 
plications, rested  upon  the  trustee.  These 
were  active  duties,  and,  if  not  void  because 
Illegal,  make  the  trust  an  active,  and  not  a 
dry,  on^."  "If  any  trust  or  duty  be  imposed 
upon  the  trustee,  either  expressly  or  by  im- 
plication, then  the  trust  will  not  be  a  dry 
one."  Jourolmon  v.  Massengill,  86  Tenn.  93, 
5  S.  W.  719.  This  case  approves  the  10  Lea 
case,  referred  to,  on  the  subject  of  what  are 
active  trusts,  but  overrules  it  on  another 
question  not  here  involved.  Now,  the  deed 
from  Hart  to  Hough,  in  the  first  Instance, 
having  Imposed  upon  the  latter  an  active 
trust,  as  herertofore  defined,  and  If  It  be  ad- 
mitted that  Patterson  succeeded  to  said  trust 
by  proper  appointment  by  probate  court,  the 
trustee  was  bound  to  execute  said  trust  ac- 
cording to  Its  letter  and  meaning,  and  he 
could  not  lawfully  make  any  conveyance  or 
perform  any  act  with  respect  to  said  prop- 
erty that  was  not  authorized  by  the  Instru- 
ment under  which  he  assumed  to  act  as  trus- 
tee. Cardwell  v.  Cheatham,  2  Head,  14-16; 
Campbell  v.  Fields,  1  Cold.  416;   Hlx  v.  Ooa- 


ling,  1  Lea,  570;  Head  v.  Temple,  4  Heisk. 
34.  The  latest  case  In  Tennessee  on  what  Is 
an  active  trust  Is  the  case  of  Porter  v.  Lee, 
88  Tenn.  782,  14  S.  W.  218,— the  opinion  was 
delivered  by  Judge  Caldwell, —which  Is  de- 
cisive of  that  question,  when  applied  to  the 
case  at  bar,  and  is  iu  accord  with  this  opin- 
ion. The  trustee  would  not  have  bad  any 
right  to  have  sold  said  property,  and  paid 
the  entire  proceeds  over  to  the  wife  of  said 
Hart,  nor  would  he  have  been  authorized  in 
paying  over  to  her  more  than  the  rents  and 
profits  for  her  support  and  maintenance;  and 
even  then,  if.  In  the  sound  discretion  of  the 
trustee.  It  was  not  necessary  to  pay  her  over 
the  total  amount  of  the  rents  and  profits  for 
her  support,  be  could  only  pay  her  over  so 
much  of  the  rents  and  profits  as  was  ac- 
tually necessary,  in  his  discretion,  for  her 
support  Of  course,  this  discretion  must  be 
properly  and  judiciously  exercised,  so  as  not 
to  deprive  Mrs.  Hart  of  any  part  of  the 
rents  and  the  Income  she  miglit  need  for  her 
support  and  maintenance.  This  is  the  prop- 
er and  only  construction  of  said  deed.  In 
such  a  case  this  court  have  said:  "A  trust 
must  be  so  created  that  no  interest  vests  in 
the  beneficiaiy,  as  where  it  is  limited  to  the 
suppiMt  and  maintenance  of  the  beneficiary, 
and  be  Is  prohibited  from  alienation  or  an- 
ticipation. So  where  the  Income  is  to  be 
paid  over  only  In  the  discretion  of  the  trus- 
tee," etc  Henson  v.  Wright,  88  Tenn.  607, 
12  S.  W.  1035.  "In  all  such  cases  the  pur- 
poses of  the  trust  would  obviously  be  de- 
feated if  the  beneficiary  could  assign  or 
alienate."  Id.  The  statute  of  1869-70  does 
not  apply  in  this  case,  because  the  trust  is 
active,  and  the  fee  in  the  property  is  vested 
in  the  trustee.  Mrs.  Hart  could  not  convey 
without  the  trustee  Joining  In  the  convey- 
ance. The  trustee  could  not,  without  a  pal- 
pable violation  of  the  trust,  convey  said 
property  to  secure  a  debt  of  the  husband; 
and  the  fact  that  Mrs.  Hart  Joined  In  the 
conveyance,  and  consented  thereto,  could 
make  no  difference.  That  portion  of  the 
chancellor's  decree  which  held  that  said 
deed  of  trust  executed  by  Hart  and  wife, 
and  joined  In  by  Patterson,  trustee,  was 
made  in  violation  of  said  trust,  and  is  void, 
is  affirmed. 

It  is  not  important  for  us  to  discuss  In 
this  opinion  the  assignment  of  error  by  com- 
plainant to  that  part  of  the  decree  holding 
that  the  probate  court  had  jurisdiction  to  ap- 
point Patterson  trustee,  except  to  say  that 
the  court  deems  it  unnecessary  to  determine 
that  question  at  this  time.    Cause  remanded. 

Since  deciding  this  case,  defendants  filed  a 
petition  to  rehear,  which  has  been  consid- 
ered by  the  court;  and  said  petition  does 
not  raise  any  new  questions,  nor  call  the  at 
tentlon  of  the  court  to  any  question  of  fact 
or  of  law  that  has  not  been  fully  consid- 
ered, and  the  same  is  dismissed. 
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SHBLBT  COUNTY  et  al.  ▼.  TENNESSEE 

CENTENNIAL  EXPOSITION 

CO.  etaL 

(Supreme  Court  of  Tennessee.    May  28,  1806.) 

Ck>U!<TIB8— APPBOrBIATION  »OH  COCNTT  PaBPOBBS 

— Teknessbb  Cbntsnhial  Bzposmox — 
Effect  or  Fostponbhbkt. 

1.  Acta  1895,  c.  26,  authorliing  the  county 
conrts  in  the  eeveral  counties  of  the  Btate_  to  ap- 
propriate money  to  provide  for  an  exhibit  of 
their  resources  at  the  Tennessee  Centennial  Ex- 
position of  1^6,  is  an  authorization  to  appropri- 
ate money  for  a  county  purpose,  within  Const, 
art  2,  §  29,  declaring  that  the  general  assembly 
can  authorize  the  several  counties  to  impose 
taxes  for  county  purposes. 

2.  The  validity  of  the  act,  as  applied  to  any 
particular  county,  is  not  affected  by  the  fact  that 
the  exposition  for  which  the  appropriation  was 
made  is  not  to  be  held  within  the  territorial  lim- 
its of  the  county. 

S.  Nor  is  the  authorization  inoperative  by 
an  extension  of  the  time  of  the  exposition  to 
1897,  such  extension  not  being  an  abandonment, 
and  it  not  being  required  that  the  exposition 
should  be  completed  in  1866. 

4.  The  public  schools  of  a  county  arc 
among  the  "resources"  of  the  county,  within 
Acts  1895,  c.  25. 

Appeal  from  circuit  court,  Shelby  county; 
h.  H.  Estes,  Judge. 

Application  by  the  Tennessee  Centennial 
Exposition  Company  and  others  for  a  writ  of 
mandamus  against  Shelby  county  and  others. 
From  a  decree  granting  the  writ,  defendants 
appeal.    Affirmed. 

Turley  &  Wright  and  Malone  &  Malone, 
for  appellants.    James  M.  Greer,  for  app^lees. 

CALDWELL,  J.  On  the  13th  day  of  Jan- 
uary, 1896,  the  county  court  of  Shelby  coun- 
ty. In  regular  quarterly  session  assembled, 
passed  a  resolution,  in  usual  and  prox)er  form, 
appropriating  $25,000  of  the  county's  revenue, 
then  In  the  county  treasury  or  to  be  there- 
after collected  In  due  course  of  law,  "to  pro- 
vide for  an  exhibit  of  the  resources  of  the 
county  In  the  Tennessee  Centennial  and  In- 
ternational Exposition,  to  be  held  In  the  city 
of  Nashville  during  the  current  year  1890"; 
the  fund  so  appropriated  "to  be  administer- 
ed" by  the  "County  Court  Centennial  Commit- 
tee," composed  of  George  B.  Fleece,  J.  M. 
Coleman,  N.  G.  Taylor,  J.  M.  Goodbar,  R.  C. 
Graves,  and  N.  C.  Perkins,  citizens  of  Shelby 
county,  "under  such  rules  and  regulations" 
as  the  court  should  "from  time  to  time  pro- 
vide." On  a  later  day  of  the  same  term,  the 
court,  by  appropriate  resolutions,  "author- 
ized" Its  chairman  to  issue  warrants  on  the 
coimty  trustee,  "in  payment  of  all  orders  for 
expenses  incurred  by  the  County  Court  Cen- 
tennial Committee."  such  orders  to  be  first 
approved  by  that  committee's  "executive  com- 
mittee." Some  time  thereafter  the  County 
Court  Centennial  Committee  "was  applied  to 
by  Miss  Llda  Thomas,  superintendent  of  pub- 
lic schools  for  Shelby  county,  for  an  appro- 
priation of  $50,  to  enable  her  to  make  an  ex- 
hibit in  behalf  of  the  county  schools  at  the 
approaching    Centennial    celebration";     and 


"George  B.  Fleece,  one  of  the  committee,  hav- 
ing Incurred  certain  traveling  expenses  in  and 
about  the  execution  of  his  duties  as  a  mem- 
ber of  the  said  committee,  amounting  to  $25, 
applied  for  a  sum  sufticient  to  cover  the  said 
expenses."  Both  of  these  claims  were  prop- 
erly approved,  and  the  County  Court  Centen- 
nial Committee  "applied  to  the  chairman  of 
the  county  court  to  issue  his  warrants  for 
said  sums,  which  he  declined  to  do."  There- 
upon the  present  action  was  commenced,  as  an 
"agreed  case";  the  Tennessee  Centennial 
Exposition  Company  and  the  several  members 
of  the  Centennial  Committee  of  the  county 
court  of  Shelby  county  being  plaintiffs,  and 
Shelby  county  and  John  J.  Barry,  chairman 
of  her  county  court,  being  defendants.  The 
plaintiffs  "insist  tliat  it  was  the  duty  of  the 
chairman  of  said  court  to  have  issued  war- 
rants upon  the  application  mentioned  above," 
and  seek  to  have  him  compelled  by  manda- 
mus to  issue  them  now;  while  the  defend- 
ants insist  that  the  chairman  should  not  have 
issued  said  warrants,  and  that  his  refusal  to 
Issue  them  was  right,  under  all  the  facts  and 
circumstances  of  the  case."  The  circuit  judge 
"found  the  matter  of  law  submitted  to  the 
court,  upon  the  agreed  statement  of  facts,  In 
favor  of  the  plaintiffs,  and  against  the  de- 
fendants," and  thereupon  ordered  and  ad- 
judged that  the  chairman  of  the  county  court 
of  Shelby  coimty  "issue  his  warrant  for  $25, 
payable  to  George  B.  Fleece,  and  also  issue 
his  warrant  for  $50,  payable  to  Llda  Thomas," 
and  that  such  wareants,  when  Issued,  "be  de- 
livered to ,  the  conunittee  appoint- 
ed by  the  county  court,  as  set  forth  in  the 
agreed  case."  The  defendants  have  appealed 
in  error. 

There  can  be  no  reasonable  doubt  that  the 
"expenses"  for  which  the  chairman  was  au- 
thorized to  issue  warrants  were  expected  and 
intended  to  embrace  all  proper  expenditures, 
whatever  the  form  or  nature,  to  be  made  by 
the  committee  in  connection  with  the  con- 
templated exhibit,  and  that  the  court  design- 
ed that  all  outlays  which  the  cdmmittee 
should  have  the  right  to  make  should  come 
within,  and  be  paid  alone  out  of,  the  appro- 
priation of  $25,000;  hence.  In  considering  the 
right  of  the  committee  to  demand  warrants 
for  the  matters  or  expenses  involved  in  this 
case,  it  becomes  necessary  to  determine.  In 
the  ftrst  place,  whether  or  not  the  appropria- 
tion itself  was  validly  made.  If  the  appro- 
priation was  valid  in  the  first  Instance,  and 
nothing  has  since  occurred  to  render  It  in- 
operative, the  judgment  of  the  court  below  is 
clearly  right.  County  courts  In  this  state  are 
creatures  of  statute  merely,  possessed  of  stat- 
utory Jurisdiction  alone,  and  wholly  want- 
ing in  common-law  powers.  All  the  powers 
emanate  from  the  legislature,  and,  in  grant- 
ing these  iwwera,  the  legislature  itself  must 
act  within  certain  constitutional  limitations. 
NashvUle  &  K.  R.  Co.  v.  Wilson  Ca,  89  Tenn. 
697,  15  S.  W.  446. 

The  appropriation  in  the  present  case  was 
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made  under  and  by  virtue  of  a  special  en- 
abling act,  passed  in  February,  1895,  which 
Is  as  follows: 

**An  act  to  empower  county  courts  to  appro- 
priate money  for  an  exhibit  at  the  Ten- 
nessee Centennial  Eixposltion. 

"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  the  state  of  Tennessee,  that  the 
county  courts  of  the  respective  counties  of 
Tennessee  are  hereby  authorized  and  empow- 
ered to  malie  appropriations  of  money  to  pro- 
vide for  an  exhibit  of  their  resources  at  the 
Tennessee  Eixposltlon,  to  be  hdd  in  the  city 
of  Nashville,  state  of  Tennessee,  in  the  year 
1800;  and  to  prescribe  ways  and  means,  rules 
and  regulations  governing  the  expenditure  of 
any  money  so  appropriated. 

"Sec.  2.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the 
public  welfare  requiring  it." 

Acts  1895,  C.  25. 

If  the  exhibition  of  the  counties'  resources 
at  the  exposition  mentioned  is  to  be  regarded 
as  "county  purposes,"  then  this  legislation  is 
undoubtedly  authorized  by  the  first  clause  of 
section  29,  art.  2,  of  the  state  constitution  of 
1870,  which  declares  that  "the  general  assem- 
bly shall  have  power  to  authorize  the  several 
counties  and  incorporated  towns  in  this  state, 
to  Impose  taxes  for  county  and  corporation 
purposes  respectively,  in  such  manner  as  shall 
be  prescribed  by  law;  and  all  property  shall 
be  taxed  according  to  its  value,  upon  the 
principles  established  In  regard  to  state  taxa- 
tion." Obviously,  the  legislature  may  au- 
thorize counties  and  Incorporated  towns  to 
"appropriate  money"  for  county  and  munici- 
pal purposes,  respectively,  if  it  has  power  to 
authorize  them  to  impose  taxes  for  such  pur- 
poses. The  power  to  do  the  latter,  which  is 
expressly  stated,  necessarily  includes  the 
power  to  do  the  former.  It  follows,  therefore, 
that  the  legislature  acted  within  Its  constitu- 
tional power  In  the  passage  of  the  act  mention- 
ed. If  the  appropriations  therein  authorized  to 
be  made  shall  be  held  to  be  for  "county  pur- 
poses," in  the  true  sense;  and  in  the  latter 
event  it  follows,  furthermore,  that  the  said 
act,  being  complete  In  form  and  substance, 
and  free  from  other  constitutional  objection, 
afforded  ample  authority  to  the  county  court 
of  Shelby  county  t(x  the  making  of  the  ap- 
propriation called  in  question  In  this  case. 
There  Is  no  exact  rule  made  by  which  the 
courts  may  always  determine  what  is,  and 
what  is  not,  a  "county  purpose"  or  a  "cor- 
poration purpose,"  within  the  meaning  of  the 
provision  of  the  constitution  Just  quoted.  The 
question  must  be  decided  upon  the  particular 
facts  of  each  case.  This  court  has  held  the 
building  of  a  railroad  into  a  city  to  be  a  cor- 
poration purpose  (Nichol  v.  Mayor,  etc.,  9 
Humph.  252);  and  likewise  the  building  of  a 
railroad  near  a  city,  when  calculated  to  pro- 
mote the  Interests  of  the  city  (McGallle  v. 
Mayor,  etc.,  3  Head,  318;  Adams  v.  Railroad 
Co.,  2  Cold.  645).     For  the  same  reason,  it 


was  also  adjudged  that  the  construction  of  a 
raUroad  through  a  cotmty  is  a  county  pur- 
pose. Louisville  &  N.  R.  Co.  .v.  County  Court 
of  Davidson,  1  Sneed,  637.  In  accord  is  the 
great  weight  of  authority.  See  cases  cited  in 
note  on  page  479  of  14  Lawy.  Rep.  Ann.  (Dag- 
gett V.  Colgan  [Gal.]  28  Pac.  51).  Referring 
to  legislative  power  to  impose  a  burden  of 
taxation  for  a  public  purpose.  Judge  Cooley 
says:  "I  do  not  understand  that  the  word 
'public,'  when  employed  in  reference  to  this 
power,  is  to  be  construed  or  applied  in  any 
narrow  or  Illiberal  sense,  or  in  any  sense 
which  would  preclude  the  legislature  from 
taking  broad  views  of  state  Interest,  neces- 
sity, or  poncy,  or  from  giving  those  views  ef- 
fect by  means  of  the  public  revenues.  Ne- 
cessity alone  is  not  the  test  by  which  the 
state  authority  in  this  direction  is  to  be  de- 
fined, but  a  wise  statesmanship  must  look 
beyond  the  expenditures  which  are  absolutely 
necessary  to  the  continued  existence  of  the 
organized  government,  and  embrace  others 
which  may  tend  to  make  that  government 
subs^re  the  general  well-being  of  society, 
and  advance  the  present  and  prospective  hap- 
piness and  prosperity  of  the  people."  People 
V.  Township  Board  of  Salem,  20  Mich.  452. 
To  our  minds  It  is  entirely  clear  that  an  ex- 
hibition of  the  resources  of  Shelby  county  at 
the  approaching  State  Centennial  Exposition 
Is  a  coimty  purpose.  In  view  of  the  fact  that 
the  event  to  be  celebrated  is  one  of  no  less 
note  and  Importance  than  the  birth  of  a 
great  state  into  the  American  Union,  and  of 
the  further  fact  that  the  exposition  is  reason- 
ably expected  to  attract  great  and  favorable 
attention  throughout  the  country,  and  be  par- 
ticipated In  and  largely  attended  by  intelli- 
gent and  enterprising  citizens  of  numerous 
other  states  at  least.  It  Is  beyond  plausible 
debate  that  such  an  exhibition  is  well  calcu- 
lated to  advance  the  material  Interests  and 
promote  the  general  welfare  of  the  people  of 
the  county  making  it.  It  will  excite  indus- 
try, thrift,  development,  and  worthy  emula- 
tion in  different  avenues  of  commerce,  agri- 
culture, manufacture,  art,  and  education 
within  the  county;  thereby  tending  to  the 
permanent  betterment  and  prosperity  of  her 
whole  people.  In  short,  it  will  encourage 
progress,  and  progress  will  Insure  Increased 
intelligence,  wealth,  and  happiness  for  her 
people,  individually  and  collectively.  Unde- 
niably, that  which  promotes  such  an  object 
and  facilitates  such  a  result  in  any  county  is, 
to  that  cotmty,  a  "county  purpose"  in  the  tru- 
est sense. 

It  is  a  vain  Impeachment  of  the  purpose  to 
say  that  the  exhibition  provided  for  is  to  be 
made  beyond  the  territorial  limits  of  the 
county,  and  at  the  capital  of  the  state,  some 
200  miles  away.  That  it  should  be  made  In 
the  county  Is  not  essential.  Louisville  &  N. 
R.  Co.  V.  Cotmty  Court  of  Davidson,  1  Sneed, 
667;  McCallie  v.  Mayor,  etc.,  3  Head,  318; 
Adams  v.  Railroad  Co.,  2  Cold.  645.  Kind  ud 
questions  have  been  similarly  decided  In  oth- 
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er  states.  Recently,  an  appropriation  of  $100,- 
000  made  by  the  legislature  of  Kentucky,  to 
make  an  exhibit- of  the  resources  of  that  state 
at  the  World's  Columbian  Exposition,  at  Chi- 
cago, 111.,  was  adjudged  to  be  for  a  "public  pur- 
pose," within  the  contemplation  of  section  171 
of  the  Kentucky  constitution,  which  declares 
that  "taxes  shall  be  levied  and  collected  for 
public  purposes  only."  Norman  v.  Board,  93 
Ky.  537,  20  S.  W.  901.  In  1891,  the  legisla- 
ture of  California  passed  an  act  appropriating 
$300,000  "to  meet  the  expenses  of  erecting 
buildings  and  maintaining  an  exhibit  of  the 
products"  of  that  state  at  the  World's  Colum- 
bian Exposition,  at  Chicago.  That  appro- 
priation was  held  to  be  for  a  "public  use." 
Daggett  V.  Colgan,  92  OaL  53,  28  Pac.  5L 
In  the  latter  case,  the  court,  after  deciding  the 
point  Just  stated,  said,  additionally,  that  it 
has  never  been  doubted  that  the  state,  unless 
restrained  by  its  constitution,  "could  confer 
upon  a  city  or  town  the  authority  to  celebrate 
such  important  events  In  the  history  of  the 
country  as  appeal  to  the  patriotism  or  higher 
sentiments  of  the  people,  and  to  tax  their 
citizens  to  pay  the  expenses  thereof.  Thus, 
it  was  held  that  the  city  of  Philadelphia  had 
power  under  its  charter  to  provide  for  the  en- 
tertainment of  distinguished  visitors  upon  the 
occasion  of  thf  celebration  of  the  centennial 
anniversary  of  American  independence.  Tat- 
ham  V.  City  of  Philadelphia,  11  Phila.  276. 
So,  also,  in  Massachusetts,  by  general  stat- 
utes, the  power  has  been  conferred  upon 
towns  to  celebrate  the  centennial  anniversary 
of  their  Incorporation  (Hill  v.  East  Hampton, 
140  Mass.  381,  4  N.  E.  811);  and  also  to  ap- 
propriate money  for  the  celebration  of  holi- 
days, and  for  other  public  purposes  (Hubbard 
v.  Taunton,  140  Mass.  467,  5  N.  E.  157)."  92 
Cal.  59.  28  Pac.  51. 

But,  passing  the  question  of  the  original 
validity  of  the  appropriation  involved  In 
the  case  at  bar,  plaintiffs  In  error  Insist  that 
it  baa  been  rendered  Inoperative  and  null 
by  what  they  say  is  a  "postponement"  of 
the  exposition  until  1897.  The  facts  upon 
which  this  contention  is  based  are  disclosed 
in  a  resolution  adopted  by  the  stockholders 
of  the  Tennessee  Centennial  Exposition 
Company  on  the  7th  of  February,  1896,  as 
follows:  "Resolved:  (1)  The  time  for  inau- 
guration of  the  Tennessee  Centennial  Ex- 
position of  1896,  with  all  proper  ceremonials. 
Is  hereby  fixed,  and  the  centennial  year  will 
be  celebrated  on  the  first  day  of  June,  1896. 
(2)  The  period  of  preparation,  embracing  the 
completion  of  all  buildings  and  the  accumu- 
lation of  all  material  exhibits,  shall  be  ex- 
tended to  embrace  the  months  of  May,  June, 
July,  August,  September,  and  October  of  the 
year  of  1897,  so  as  to  allow  such  an  extended 
period  of  preparation  as  will  insure  results 
satisfactory,  In  every  detail,  to  the  directors 
and  to  the  pabllc,  and  highly  creditable  to 
the  state  and  to  every  contributor  of  the 
enterprise.  (3)  The  construction  of  build- 
lugs,  the  accumulation  of  exhibits,  and  all 


other  preparations  Incident  to  the  opening 
and  holding  of  the  exposition,  shall  be  push- 
ed to  completion  as  rapidly  as  circumstances 
may  permit;  and  the  first  day  of  May,  1887, 
will  be  the  day  when  the  exposition  will 
be  so  far  equipped  In  all  its  appointments 
as  to  justify  an  invitation,  which  is  hereby 
extended,  to  the  public  to  attend  It,  until 
the  close,  on  the  last  day  of  October,  1897." 
It  will  be  readily  observed  that  this  reso- 
lution does  not  work  an  entire  and  complete 
postponement,  but  rather  an  extension  and  ' 
prolongation.  It  is  not  an  abandonment  of 
the  exposition  first  intended,  and  the  sub- 
stitution of  another  one  in  its  stead.  The 
Inaugural  ceremonies  and  the  formal  cele- 
bration of  the  great  event  to  be  commem- 
orated will  occur  on  the  1st  day  of  June, 

1896,  as  originally  contemplated;  but,  for 
the  enlargement  of  the  enterprise  and  the 
greater  success  of  the  exposition,  as  such, 
the  time  for  actual  and  finished  display  of 
exhibits  from  far  and  near,  and  for  the 
general  attendance  of  the  public,  is  carried 
Into  the  year  1897.  Presumably,  the  in- 
crease In  magnitude,  and  the  larger  success 
thus  provided  for  and  reasonably  Insured, 
will  redound  to  the  advantage  of  all  exhib- 
its, Shelby  county  among  the  number.  The 
plan  now  is  to  extend  the  enterprise  through 
two  years,  instead  of  one,  as  originally  de- 
signed; the  first  1896,  to  be  used  la  formal 
opening  and  preparation;    and  the  second, 

1897,  for  the  great  display,  and  its  consum- 
mation. This  change  Is  not  so  radical  as  to 
annul  appropriations  previously  made.  The 
mention  of  only  the  one  year,  1890,  In  the 
act  of  the  legislature  and  in  the  resolution 
of  the  county  court  of  Shelby  county,  does 
not,  in  a  legal  sense,  limit  and  confine  the 
appropriation  made  by  the  latter  to  an  exhi- 
bition to  be  completed  and  terminated  In 
that  year.  The  time  mentioned  Is  not  to  be 
considered  as  absolutely  controlling  in  all 
respects,  nor  should  it  be  treated  as  of 
such  Importance  and  Inflexibility  as  to  over- 
ride and  defeat  the  whole  enterprise.  In 
case  of  such  a  change  as  has  been  made. 
The  manifest  purpose  and  intention  of  the 
legislature  and  of  the  county  court  were  to 
have  a  great  and  creditable  exposition  at 
the  capital  of  the  state.  In  connection  with 
the  celebration  of  her  one  hundredth  anni- 
versary; and  whether  the  whole  of  that 
should  be  accomplished  in  one  year  or  in 
two  was  not  of  the  essence  of  the  legisla- 
tion by  the  state,  or  of  the  resolution  by 
the  county  court  The  exposition  designed 
by  them  is  the  same  provided  for  in  the 
resolutions  of  the  stockholders,  with  only 
such  changes  as  seem  most  favorable,  if  not 
Indispensable,  to  its  sure  and  perfect  suc- 
cess. These  changes  facilitate,  rather  than 
impede  or  destroy,  the  paramount  object  of 
a  State  Centennial  Exposition. 

It  has  been  well  and  truly  said  that  the 
making  of  the  appropriation  by  the  county 
court  created  and  established  no  contractual 
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relation  between  the  county  of  Shelby  and 
the  Tennessee  Centennial  Exposition  Com- 
pany, and  that  said  company  cannot  have 
and  maintain  a  suit  for  any  part  of  the 
fund  appropriated.  But  that  does  not  affect 
the  validity  of  the  appropriation  as  made. 
That  company  was  joined  In  this  suit  for 
form's  sake  merely,  and  no  Judgment  was 
sought  or  rendered  In  its  faror.  The  real 
and  only  necessary  plaintiffs  were  the  mem- 
bers of  the  County  Court  Centennial  Com- 
mittee, appointed  by  the  county  court  for 
the  administration  of  the  fund  appropriated; 
and  they  brought  the  suit  simply  to  compel 
a  compliance  on  the  part  of  the  chairman 
with  the  court's  direction  to  issue  warrants 
In  payment  of  all  expenses  Incurred  by  the 
committee,  as  the  representatives  of  the 
county  In  relation  to  its  proposed  exhibit 
The  suit  was  well  brought,  and  the  Jndg-' 
ment  rendered  by  the  circuit  Judge  is  right. 
Both  matters  for  which  warrants  were 
sought  were  legitimate  matters  of  expense. 
The  warrant  for  $25  was  sought  to  meet  an 
outlay  by  a  member  of  the  committee  while 
traveling  in  the  Interest  of  bnsiness  de- 
volved upon  the  committee  by  the  county 
court  That  for  $50  was  sought  to  enable 
the  committee,  through  the  county  superin- 
tendent of  public  Instruction,  to  prepare  an 
exhibit  on  behalf  of  the  public  schools  of  the 
county.  In  the  broad  and  liberal  sense,  the 
public  schools  of  a  county  may  well  be  class- 
ed among  her  "resources."  Obviously,  the 
word  "resources,"  as  employed  In  the  act  of 
the  legislature  and  In  the  resolutions  of  the 
county  court,  was  Intended  to  Include  prod- 
ucts of  farm,  forest,  manufacture,  art,  edu- 
cation, etc. 

In  conclusion.  It  should  be  remarked  that 
the  county  court  of  Shelby  county  has  never 
attempted  or  signified  any  desire  to  recall, 
annul,  or  withhold  the  appropriation  made, 
but  has  simply  directed  the  able  county  at- 
torney to  represent  the  county  In  the  prep- 
aration, submission,  and  argument  of  this 
agreed  case,  to  the  end  that  this  court,  in 
due  course  of  proceeding,  might  pass  upon 
and  finally  decide  the  questions  herein  con- 
sidered.  Affirmed. 


SUTTON  V.  STATE. 
(Supreme  Court  of  Tennessee.     Jnne  11,  1896.) 

COJISTITUTIOHAL  I<AW  — Law  OP  THB  LaMD  — BPB- 

CIAL  Laws. 

1.  Acts  1896,  c.  182,  mailing  It  a  misde- 
meanor, in  counties  having  a  certain  population 
according  to  the  census  of  1890,  for  the  owners 
of  live  stocic  to  allow  the  same  to  run  at  large, 
in  view  of  the  fact  that  it  does  not  apply  equally 
to  all  connties  now  or  hereafter  having  the  same 
population,  is  not  the  "law  of  the  land,"  within 
Const,  art.  1,  §  8,  declaring  that  no  man  shall 
be  deprived  of  his  property  but  by  the  law  of 
the  land. 

2.  Acts  1896,  c.  182j  making  It  a  misde- 
meanor, in  counties  having  a  certain  popula- 
tion according  to  the  census  of  1890,  for  the 
owners  of  live  stock  to  allow  the  same  to  run 
at  large,  and  giving  landowners  in  such  coun- 


ties a  lien  on  trespassing  live  stock,  is  in  viola- 
tion of  Const,  art.  11,  §  8,  declaring  that  the 
legislature  shall  have  no  power  to  pass  any  law 
granting  to  any  iudividuals  special  immunities. 
8.  Such  act  is  unconstitutional  as  being 
"unnatural,  arbitrary,  and  capricious." 

Appeal  from  criminal  court,  Shelby  county; 
L.  P.  Cooper,  Judge. 

Joe  Sutton  was  convicted  of  unlawfully  per- 
mitting bis  live  stock  to  run  at  large,  and  ap- 
peals.    Reversed. 

James  H.  Malone  and  C.  M.  Bartran,  for 
plaintiff.  Morgan  &  McFarland  and  the  At- 
torney General,  for  the  State. 

CALDWELL,  J.  Joe  Sutton  wafi  Indicted 
and  convicted  In  the  criminal  court  of  Shelby 
county  for  unlawfully  and  knowingly  permit- 
ting his  live  stock  to  run  at  large  in  violation 
of  what  is  known  popularly  as  the  "No-Fence 
Law,"  the  same  being  chapter  182  of  the  acts 
of  1895.  He  was  fined  $25,  and  has  appealed 
In  error. 

The'  Indictment  Is  In  good  form,  and  the 
proof  Is  plenary;  but  the  contention  is  made 
on  behalf  of  the  plaintiff  in  error  that  the  stat- 
ute is  unconstitutional,  and  consequently  that 
his  motion  to  quash  the  Indictment,  and  then 
his  motion  In  arrest  of  Judgment,  should  have 
been  sustained.  It  is  well  to  say  preliminari- 
ly, In  response  to  able  arguments  at  the  bar 
for  and  against  the  law,  as  a  meritorious  or 
undeserving  measure,  that  the  courts  have 
nothing  to  do  with  the  mere  policy  or  impoli- 
cy of  any  legislation,  and  therefore  it  is  not 
for  us  to  determine  whether  the  end  designed 
to  be  accomplished  by  the  act  mentioned  Is 
good  or  bad.  Ballentlne  v.  Mayor,  etc.,  15 
Lea,  634;  Lynn  v.  Polk,  8  Lea,  228;  Peck  v. 
State,  86  Tenn.  262,  6  S.  W,  389;  Williams  v. 
Nashville,  89  Tenn.  488,  15  S.  W.  864;  Manu- 
facturing Co.  V.  Falls,  90  Tenn.  481,  16  S.  W. 
1045.  That  was  a  question  for  the  legislature, 
and  its  decision  thereof  Is  not  subject  to  Judi- 
cial review.  Const,  art  11,  §  2;  Cooley, 
Const.  Llm.  202.  The  act  Is  as  follows: 
"An  act  to  encourage  economy  in  the  use  of 
timber  In  the  state  of  Tennessee,  and  for 
the  protection  of  growing  crops. 

"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  the  state  of  Tennessee,  that  in  all 
the  coimtles  of  the  state  having  a  population 
of  not  less  than  30,000,  and  not  more  than  34,- 
000,  and  of  55,000  and  over,  according  to  the 
federal  census  of  1890,  it  shall  be  unlawful  for 
any  owner  of  any  horse,  cow,  sheep,  goat,  hog 
or  other  livestock  to  luiowingly  permit  the 
same  to  run  at  large  within  the  limits  of  such 
counties  of  this  state;  provided  however  It 
shall  not  be  unlawful  to  use  unfenced  lands  of 
this  state  In  such  counties  (the  owners  of  such 
lands  not  objecting)  for  summer  range.  If  the 
livestock  shall  be  placed  under  the  care  of  a 
herdsman. 

"Sec.  2.  Be  It  further  enacted,  that  the  own- 
er of  livestock  mentioned  in  section  1  of  ihla 
act  shall  be  liable  for  all  damage  done  to 
the  property  of  other  persons  while  nmning 
at  large  In  said  counties  of  this  state. 
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"Sec.  3.  Be  it  further  enacted,  that  In  addi- 
tion to  the  owner's  liability  for  damage  done 
by  the  liTestocli  mentioned  in  section  1  the 
party  shall  have  a  lien  on  the  animal  doing 
the  damage,  and  recover  the  same  by  attach- 
ment. 

"Sec.  4.  Be  it  further  enacted,  ttiat  any  per- 
son violating  this  act  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  sbaJi  be  fined 
not  less  than  twenty-five  ($25)  dollars  nor 
more  than  one  hundred  ($100)  dollars. 

"Sec.  5.  Be  it  further  enacted,  that  it  shaU 
be  the  duty  of  the  Judges  of  the  circuit  and 
criminal  courts  of  this  state,  in  such  counties, 
to  make  special  reference  to  this  act  to  the 
grand  Juries. 

"Sec.  6.  Be  it  further  enacted,  that  nothing 
in  this  act  shall  be  so  construed  as  to  amend 
or  repeal  the  railroad  fence  and 'stock  law. 

"Sec  7.  Be  it  further  enacted,  that  the  pro- 
visions of  this  act  shall  apply  to  all  the  coun- 
ties in  this  state  which  have  a  population  of 
thirty-five  thousand  one  hundred  and.  over, 
which  adjoin  any  county  or  counties  falling 
under  the  provisions  and  descriptions  of  the 
first  section  of  this  act  Any  county  in  the 
state  may  come  under  the  action  of  this  law 
by  submitting  the  question  to  a  vote  of  the 
qualified  voters  of  the  county  at  an  election  to 
1)6  ordered  by  the  county  court  at  a  quarterly 
term;  and  if  a  majority  of  said  votes  shall  be 
c-ast  in  favor  of  said  law,  then  said  law  shall 
apply  to  said  county,  regardless  of  its  popula- 
tion. 

"Sec.  a  Be  It  further  enacted,  that  this  act 
take  effect  from  and  after  the  first  day  of 
January,  189C."  Acts  1895,  c  182,  m.  380, 
381. 

It  will  be  noticed  at  once  that  the  first  sec- 
tion of  the  act  creates  an  ofTense,  and  makes 
it  applicable  to  some  coimties,  and  not  to 
others,  and  that  the  particular  counties  to 
which  it  applies  are  to  be  determined  alone 
by  their  respective  population,  within  certain 
specified  limits,  "according  to  the  federal  cen- 
sus of  1890,"  all  other  counties  being  ex- 
cluded from  its  operation.  That  special  cen- 
sus is  expressly  made  the  sole  and  ever-con- 
tinuing criterion  by  which  to  ascertain  what 
counties  shall  be,  and  what  counties  shall 
not  be,  subject  to  the  law;-  and  that,  too,  for 
all  time  to  come,  and  without  reference  to 
changes  of  condition  or  population  subse- 
quently occurring.  Those  counties  Included 
by  the  figures  found  In  the  federal  census  of 
1890  are  Included  In  the  operation  of  the  law 
forever,  and  likewise  those  counties  excluded 
by  the  figures  found  in  that  census  are  ex- 
cluded from  the  law's  operation  forever;  the 
question  of  Inclusion  In  or  exclusion  from  the 
ameliorations  and  burdens  of  the  law  not  be- 
ing affected  in  the  least  by  subsequent  In- 
crease or  decrease  In  population,  however 
great,  or  whenever  occurring.  The  law  does 
not  apply  to  all  counties  having  a  population 
within  the  prescribed  limits  in  1895,  when  it 
was  passed,  nor  In  any  future  year,  when  it 
may  be  violated;  but  It  applies  only  to  those 


counties  having  such  population  in  1890,  by 
the  federal  census  of  that  year.  As  a  con- 
sequence, the  law  may  Ite  applicable  to  some 
counties,  and  not  to  others  having  popula- 
tions within  the  same  limits  when  it  wa» 
passed,  or  at  some  time  thereat  ter,  and  it 
may  also  be  applicable  alike  to  some  counties 
within,  and  to  others  without,  those  limits, 
at  the  time  of  its  passage,  or  subsequently. 
The  law.  when  attempted  to  be  enforced, 
may,  by  reason  of  the  controlling  effect  of  a 
long-past  census,  i)e  found  to  apply  to  some 
counties,  and  not  to  others  then  having  the 
same  population;  and,  for  the  same  reason. 
It  may  also  be  found  to  apply  alike  to  any 
numl>er  of  counties  at  the  time  having  differ- 
ent populations.  Or,  to  state  the  same  thing 
differently  and  more  briefly,  the  law,  as  pass- 
ed, includes  some  counties  and  excludes  oth- 
ers of  the  same  population  at  the  time  of  the 
offense,  and  It  also  includes  in  the  same  class 
counties  having  different  populations  when 
the  offense  was  committed.  To  illustrate: 
Each  of  the  counties  A.  and  B.  now  has  a 
population  within  the  Umit  of  30,000  to  34,- 
000,  but  the  law  applies  to  A.,  and  not  to 
B.,  because  A.  had  a  population  of  31,000,  and 
B.  of  only  29,000,  by  the  census  of  1890;  and 
each  of  the  counties  C.  and  D.  now  has  a 
population  within  the  same  limit,  yet  the 
law  applies  to  C,  and  not  to  D.,  because  0. 
had  33,000,  and  D.  85,000,  by  that  cen- 
sus. Thus  it  appears  that  the  law  does 
not  apply  to  all  counties  now  having  the 
same  limit  of  population.  Only  those 
within  the  limit  by  the  census  of  1890  are 
included.  Those  coming  within  the  limit 
since  that  time,  by  change  of  iwpulatlon,— 
whether  by  Increase,  as  in  case  of  B.,  or  by 
decrease,  as  In  case  of  D.,— are  excluded, 
with  no  possibility  of  ever  being  included. 
Next  let  us  illustrate  the  fact  that  the  law 
applies  alike  to  counties  now  having  different 
populations:  M.  now  has  31,000,  N.  29,000, 
O.  33,000,  and  P.  33,000;  two  of  the  four  (N. 
and  P.)  being  without,  and  two  (M.  and  O.) 
being  within,  the  limit  of  30,000  to  34.000. 
Yet,  notwithstanding  the  difference  now  ex- 
isting, the  law  applies  equally  to  all,  because 
all  were  within  that  limit  in  1890.  Similar 
Illnstratlons  might  be  given  in  connectioD 
with  the  other  limit  of  "55,000  and  over," 
but  we  forbear.  Such  legislation  is  obviously 
partial,  in  the  objectionable  sense,  and  be- 
ing so  it  Is  unconstitutional  and  void.  It 
violates  section  8  of  article  1  of  the  consti- 
tution, which  is  as  follows:  "That  no  man 
shall  be  taken  or  imprisoned,  or  disseised  of 
his  freehold,  litierties  or  privileges,  or  out- 
lawed or  exiled,  or  in  any  manner  destroyed, 
or  deprived  of  his  life,  liberty  or  property, 
but  by  the  Judgment  of  his  peers  or  the  law 
of  the  land."  It  deprives  the  citizen  of  his 
"propcrt.v"  by  a  fine  and  a  lien  (sections  3 
and  4),  and  yet  it  Is  not  "the  law  of  the 
land,"  1)ecause  it  does  not  apply  equally  and 
alike  to  all  counties  now  and  hereafter  hav- 
ing the  same  population,  and  does  not  extend 
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to  and  embrace  all  persons  who  are  In,  or  who 
may  come  into,  the  same  situation  and  dr- 
cumstancea  Vanzant  t.  Waddel,  2  Yerg.  260; 
Wally's  Heirs  v.  Kennedy,  Id.  555;  Bank  t. 
Cooper,  Id.  600;  Jones  v.  Perry,  10  Yerg.  71; 
Sheppard  t.  Johnson,  2  Humph.  296;  Bndd 
V.  State,  3  Humph.  4S3;  Mayor,  etc,  v.  Deajv 
mon,  2  Sneed,  103;  Brown  y.  Haywood,  4 
Helsk.  357;  State  v.  Burnett,  t  Heiak.  186; 
State  V.  Rauscher,  1  Lea,  97;  Davis  v.  State, 
8  Lea,  879;  Maney  v.  State,  6  Lea,  221;  Hatch- 
er T.  State,  12  Lea,  371;  Woodard  v.  Brlen, 
14  Lea.  523. 

For  a  similar  reason,  the  act  is  also  in 
violation  of  the  first  clause  of  section  8  of 
article  11  of  the  constitution,  which  is  as  fol- 
lows: "The  legislature  shall  have  no  power 
to  suspend  any  general  law  for  the  benefit 
of  any  particular  individuals,  nor  to  pass  any 
laws  for  the  benefit  of  any  Individuals  incon- 
sistent with  the  general  laws  of  the  land; 
nor  to  pass  any  law  granting  to  any  Individ- 
ual or  individuals  rights,  privileges,  Immuni- 
ties or  exemptions  other  than  such  as  may 
be  by  the  same  law  extended  to  any  member 
of  the  community,  who  may  be  able  to  bring 
himself  within  the  provisions  of  such  law." 
It  grants  to  landowners  in  some  counties  the 
protection  of  a  penal  statute,  and  the  ad- 
vantage of  a  lien  on  trespassing  live  stock, 
which  protection  and  advantage  cannot  by 
the  same  law  be  extended  to  landowners  in 
other  counties  that  now  have,  or  hereafter 
may  have,  the  same  population,  'that  are, 
or  may  in  the  future  be,  in  the  like  situation 
and  circumstances.  The  act  held  to  be  un- 
constitutlMial  in  the  case  last  cited,  like  this 
act  of  1895,  limited  its  application  to  coun- 
ties having  a  certain  population  by  a  past 
census.  In  the  opinion  the  court  said:  "But, 
by  the  express  terms  of  the  act  In  question, 
a  Judgment  rendered  against  a  citizen  of  any 
county  having  by  the  census  of  1870  a  pop- 
ulation of  40,000,  which,  as  l}efore  stated, 
can  only  mean  a  citizen  of  Davidson  or  Shel- 
by county,  shall  not  be  a  lien  upon  his  land, 
affecting  third  persons,  without  actual  no- 
tice, unless  an  abstract  of  the  same  is  reg- 
istered as  prescribed  by  said  act,  thus  giving 
an  immunity  from  the  operation  of  the  gen- 
eral laws  affecting  the  rights  of  property  to 
citizens  of  those  two  counties  that  cannot 
be  enjoyed  by  the  citizens  of  any  of  the 
other  counties  of  the  state.  And  it  is,  by 
the  very  terms  of  the  act,  utterly  impossible 
for  them  ever  to  bring  themselves  within  its 
provisions,  for  its  operation  is  restricted  to 
those  counties  that  had  a  population  of  not 
less  than  40,000  by  the  census  of  1870.  Hence, 
although  other  counties  of  the  state  may 
have  acquired  since  that  census,  and  might 
now  possess,  that  amount  of  population,  or 
double  that  amount,  they  cannot  come  with- 
in its  provisions,  because  they  did  not  have 
that  amount  of  population  by  the  census  of 
1870."  14  Lea,  523,  524.  Because  of  the 
infirmities  so  pointed  out,  the  act  was  held 
to  be  obnoxious  to  the  constitution,  and  void. 


Id.  525.  The  cases  of  City  of  Memphis  v. 
Fisher,  9  Baxt  239,  and  Burkholtz  v.  State, 
16  Lica,  71,  were  decided  in  part  upon  the 
same  reasoning  as  that  quoted  above.  The 
limits  of  the  act  before  us  are  so  fixed  and 
circumscribed,  with  reference  to  population 
at  a  prescribed  date  in  the  past,  that  no  In- 
cluded county  can  ever  be  excluded,  and  no 
excluded  county  can  ever  be  included,  though 
the  natural  changes  of  time,  already  elapsed 
and  hereafter  elapsing,  may  be  such  as  would 
otherwise  transfer  given  counties  from  the 
excluded  to  the  Included  class  or  classes,  and 
vice  versa.  The  act  violates  section  8  of  ar- 
ticle 1  of  the  constitution,  by  imposing  the 
burden  ot  a  fine  and  a  lien  upon  citizens  of 
some  counties,  and  not  upon  like  citizens  in 
other  counties  that  are,  or  may  be,  in  the 
like  situation  and  circumstances;  and  it  vio- 
lates the  first  clause  of  section  8  of  article 
11  of  the  constitution,  by  conferring  the  ad- 
vantages of  a  penal  law  and  a  property  lien 
upon  citizens  of  some  counties  which  cannot 
by  the  same  law  be  extended  to  like  citizens 
of  other  counties  that  are,  or  may  be,  in  the 
like  situation  and  circumstances. 

Thus  far  the  act  has  been  considered,  and 
criticism  indulged,  not  with  reference  to  the 
classes  established,  but  only  in  respect  of  the 
inexorable  and  never-ceasing  requirement 
that  the  figures  defining  those  classes  shaU 
be  taken  alone,  and  always,  from  the  census 
of  1890.  Aside  from  and  in  addition  to  that 
fatal  test  for  the  application  and  nonappll- 
cation  of  the  law  to  the  different  counties 
of  the  state,  there  is  another  ground  upon 
which  the  act  must  be  held  to  be  invalid.  By 
reading  the  first  and  seventh  sections  of  the 
act  together,  it  readily  appears  that  the  law 
was  intended  to  embrace  four  different  class- 
es of  counties,  and  to  omit  all  others.  The 
first  section  embraces  those  counties  having 
a  population  (1)  of  not  less  than  30,000,  nor 
more  than  84,000,  and  (2)  of  56,000  and  over, 
by  the  federal  census  of  1890;  and  the  sev- 
enth section  embraces  (3)  those  counties  hav- 
ing a  population  of  35,100  and  over,  if  ad- 
joining some  county  of  the  first  or  second 
class,  and  (4)  those  counties  .which,  upon  a 
submission  by  their  quarterly  courts  may 
cast  a  majority  of  their  respective  votes  in 
favor  of  the  law.  What  is  the  reason  for 
these  strange  and  peculiar  classifications? 
No  reason  is  given  or  appears  in  the  act  it- 
self. None  is  discovered  in  the  past  history 
or  present  condition  of  the  different  coun- 
ties Included  and  excluded,  nor  in  their  local 
relations  with  each  other.  None  is  suggest- 
ed by  learned  counsel,  nor  perceived  by  the 
court.  Manifestly,  they  are  not  based  upon 
any  supposed  difference  in  pursuit,  in  natural 
resources,  or  peculiar  situation.  Reading 
the  fiist  section,  one  naturally  asks,  why 
should  the  law,  with  its  burdens  and  Its  ad- 
vantages, be  made  to  apply  to  counties  hay- 
ing a  population  of  30,000,  and  not  those 
having  29,900,  28,000,  or  27,000?  Why  to 
those  having  34,000,  and  not  to  those  having 
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^,500,  35,000,  or  36,000?  Why  to  thoee  hay- 
ing 55,000  and  over,  and  not  to  those  hav- 
ing 60,000,  52,000,  or  54,000?  Why  to  those 
within  the  narrow  limit  of  30,000  to  34,000, 
and  not  to  any  within  the  broader  limit  of 
24,000  to  55,000?  No  rational  answer  Is 
found  for  any  of  these  questions.  The 
atrangeness  and  confusing  features  of  the  act 
are  made  greater.  Instead  of  less,  by  the  sev- 
enth section.  Upon  that  section  the  puzzling 
Inquiries  at  once  arise:  Why  should  a  coun- 
ty with  35,000  people  be  embraced  in  the  law 
If  It  adjoins  some  county  embraced  by  the 
first  section,  and  excluded  if  It  docs  not  ad- 
J(»ln  such  county?  How  does  the  conjunction 
or  disjunction  afford  a  reason  for  the  appli- 
cation or  nonapplication  of  the  law?  Why 
should  a  county  with  35,100  Inhabitants  and 
the  conjunction  indicated  be  embitaced,  and 
Another  county  with  such  conjunction  and 
35,090  inhabitants  be  not  embraced?  Why 
the  skip  of  1,100  from  34,000  to  35,100?  It  Is 
no  answer  to  the  strange  peculiarity  of  the 
law  in  the  respects  mentioned  to  say  that  the 
excluded  counties  may  become  Included  by 
a  vote  of  their  people  as  provided  in  the  lat- 
ter part  of  the  seventh  section.  That  pro- 
vision does  not  change  or  supersede  the  pre- 
ceding classes,  but  Introduces  another  one. 
The  counties  of  those  three  classes  are  in- 
cluded absolutely,  whether  they  will  to  be  or 
not.  Their  position  under  the  law  is  Irrev- 
ocably fixed.  Why  this  difference?  Why 
should  the  operation  of  the  law  be  condition- 
al as  to  some  counties,  and  unconditional  as 
to  others?  Why  should  the  law  apply  to 
some  counties  without  the  vote  of  the  people, 
and  to  others  only  upon  a  vote?  And,  as  to 
to  the  latter,  why  should  the  right  to  an  dec- 
tiott  be  conditioned  solely  upon  the  discre- 
tionary order  of  the  quarterly  court?  The 
classifications  are  unnatural,  arbitrary,  and 
capricious;  and,  being  so,  the  statute  Is  for 
that  reason  unconstitutional,  null,  and  void. 
That  such  legislation  Is  obnoxious  to  the  con- 
stitution was  recognized  as  an  invariable  and 
well-settled  rule  in  DemoviUe  v.  Davidson 
Co.,  87  Tenn.  214.  10  S.  W.  353;  In  Railroad 
V.  Orlder,  91  Tenn.  490,  19  S.  W.  618;  and  in 
State  V.  Alston,  94  Tenn.  674,  30  S.  W.  750, 
— although  the  different  acts  under  consid- 
eration in  those  cases  were  found  not  to  be 
subject  to  that  objection.  The  rule  was  both 
recognized,  and  applied  to  the  invalidation  of 
the  act  involved,  in  the  noted  case  of  Strat- 
ton  Clalniants  v.  Morris  Claimants,  89  Tenn. 
500,  15  S.  W.  87.  It  was  weU  said  by  Spe- 
cial Judge  Baxter,  speaking  for  the  court,  in 
the  last-named  case:  "We  conclude,  upon  a 
review  of  the  cases  referred  to  above,  that 
whether  a  statute  be  public  or  private,  gen- 
eral or  special,  in  form,  if  It  attempts  to 
create  distinction  and  classifications  between 
the  citizens  of  this  state,  the  basis  of  such 
classifications  must  be  natural,  and  not  be  ar- 
bitrary. If  the  classification  Is  made  under 
article  1,  §  8,  of  the  constitution,  for  the 
purpose  of  conferring  upon  a  class  the  bene- 


fit 'of  some  special  right,  privilege.  Immunity, 
or  exemption,  there  must  be  some  good  and 
<a]Id  reason  why  that  particular  class  should 
alone  be  the  recipient  of  the  benefit  If  the 
classification  is  made  under  article  1,  J  8,  of 
the  constitution,  for  the  purpose  of  subject- 
ing a  class  to  the  burden  of  some  special  dis- 
ability, duty,  or  obligation,  there  must  be 
some  good  and  valid  reason  why  that  par- 
ticular class  should  be  subjected  to  the  bur- 
den." Id.,  89  Tenn.  534,  535,  15  S.  W.  87. 
No  such  reason  underlies  the  clasalflcatlons 
made  in  the  act  before  us,  either  in  respect 
of  the  benefit  conferred,  or  of  the  burden  im- 
posed. We  do  not  mean  to  say  that  all  legis- 
lation Intended  to  aflTect  a  particular  class, 
and  not  the  public  at  large,  is  obnoxious  to 
the  constitution,  and  therefore  invalid,  but 
only  that  such  legislation,  to  be  constttuticmal 
and  valid,  must  possess  each  of  two  indis- 
pensable qualities:  First,  it  must  be  so 
formed  as  to  extend  to  and  embrace  equally 
all  persons  who  are  or  may  be  in  the  like 
situation  and  circumstances;  and,  secondly, 
the  classifications  must  be  natural  and  rea- 
sonable, not  arbitrary  and  capricious.  The 
present  act  possesses  neither  of  those  quali- 
ties. 

The  other  obJectiCHis  urged  against  the  act 
need  not  be  considered.  The  motion  to  quash 
should  have  been  sustained,  and,  that  not 
having  been  done,  the  Judgnneat  should  have 
been  arrested.  Reverse,  and  discharge  the 
plaintiff  in  error. 


GREEN  V.  STATE. 
(Supreme  Court  of  Tennessee.    June  16,  1896.) 

CammALLAW— ADMIB8IOS8— AFPEAI.— OWEOTIOSS 

KOT  Raised  Below. 

1.  The  admission  in  evidence  of  a  confes- 
Bion  by  defendant's  accomplice,  implicating  de- 
fendant, and  made  in  his  presence,  and  of  which 
he  at  the  time  made  no  denial,  is  not  ground  for 
reversal,  because  on  cross-examination  it  was 
shown  that  defendant  shortly  thereafter  denied 
its  truth,  where  the  court  instructed  the  jury 
to  disregard  the  confession. 

2.  A  coufession  by  defendant's  accomplice, 
implicating  defendant,  and  made  in  his  pres- 
ence, and  which  he  did  not  deny,  is  admissible 
against  defendant;  especialljr  where  the  court 
admonishes  the  jury  to  receive  such  evidence 
with  great  coution. 

3.  The  fact  that  the  court,  on  the  mistalten 
belief  that  certain  evidence  jiroperly  admitted 
was  testimony  if  an  accomplice,  instructed  on 
the  subject  of  accomplice,  is  not  ground  for  re- 
versal, where,  on  discovering  its  mistake,  it 
clearly  instructed  the  jury  to  disregard  such 
instruction. 

4.  Prior  statements  of  witnesses,  made  in 
the  presence  of  accused,  though  denied  at  the 
time  and  at  the  trial  by  accused,  are  admissi- 
ble to  support  the  credibility  of  such  witnesses. 

5.  Accused,  for  the  first  time  on  api)eal, 
cannot  object  that  the  court  granted  a  change 
of  venue  without  his  presence  before  the  court, 
on  application  of  the  attorney  appointed  by  the 
court  to  defend  him,  where  such  change  was 
granted  to  prevent  mob  violence  to  accused. 

Appeal  from  criminal  court,  Madison  coun- 
ty: John  M.  Taylor,  Judge. 
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Bart  Green,  alias  Bard  Green,  was  con- 
victed of  murder,  and  appeals.    Affirmed. 

W.  G.  Lynn  and  A.  W.  Storall,  for  appel- 
lant The  Attorney  General  and  E.  L.  Bul- 
lock, for  the  State. 

McALISTER,  J.  Thn  plaintiff  in  error 
was  conylcted  in  the  criminal  court  of  Madi- 
son county  of  the  murder  of  one  Miles  P. 
Mitchell,  and,  from  the  sentence  of  death 
pronounced  upon  him,  has  appealed*  to  this 
court.  The  crime  was  committed  In  the 
county  of  Hardeman,  but,  on  account  of  the 
popular  excitement  prevailing  there,  the 
Tenue  was  changed  to  Madison  county,  with 
the  result  already  announced.  The  crime  was 
one  of  peculiar  atrocity,  and,  if  the  guilt  of 
the  prisoner  has  been  established  and  his 
couTiction  secured  in  the  manner  prescribed 
by  law,  the  judgment  pronounced  against 
him  should  be  executed.  The  conviction 
was  rested  largely  upon  circumstantial  evi- 
dence, fully  set  forth  in  a  voluminous  record, 
which  has  been  very  carefully  examined  by 
the  court.  But,  before  entering  upon  a  dis- 
cussion of  the  evidence,  the  theory  of  the 
state  In  respect  of  the  crime  will  be  briefly 
outlined. 

It  is  claimed  by  the  state  tha>  the  crime 
was  the  result  of  a  conspiracy  entered  into  l)e- 
tween  the  defendant,  Bart  Green,  and  an- 
other negro,  one  Moses  Pirtle,  to  murder 
Miles  Mitchell,  and  rob  him  of  a  large  sum 
of  money  which  It  was  thought  he  carried 
upon  his  person.  Moses  Pirtle  was  arrest- 
ed as  an  accomplice  in  the  crbne,  and,  for 
protection  from  mob  violence,  he  and  the  de- 
fendant, Bart  Green,  were  lodged  in  Jail  at 
Nashville,  where  Moses  Pirtle  died  prior  to 
any  trial.  Miles  MitcheU,  the  victim  of  the 
crime,  was  accustomed  to  carry  upon  his 
person  large  sums  of  money  in  a  leather 
poclietlMolt.  which  he  deposited  in  his  inside 
vest  or  coat  pocket  Moses  Pirtle,  the  dead 
accomplice,  had  been  employed,  the  year  pre- 
ceding the  murder,  upon  Mitchell's  farm, 
and  had  knowledge  of  the  habit  of  Mitch- 
ell to  carry  large  sums  of  money  upon  his 
person.  It  was  also  known  to  Pirtle  that 
Mitchell  was  accustomed  daily  to  go  to  his 
bam  at  a  very  early  hour,  for  the  purpose  of 
feeding  his  stock.  At  the  date  of  the  hom- 
icide, Moses  Pirtle  lived  with  his  father, 
Rube  Pirtle,  whose  house  was  about  400 
yards  northeast  of  Mitchell's  place.  Bart 
Green,  the  prisoner  at  the  bar,  cultivated  a 
small  farm,  known  as  the  "Klnnie  Place," 
situated  about  2  miles  north  of  the  Mitchell 
farm,  and  about  1%  or  1%  miles  northwest 
of  where  Moses  Pirtle  lived.  The  murder 
was  committed  on  Monday  morning,  Decem- 
ber 16,  1895,  before  daylight,  while  Mitchell 
was  In  bis  barn,  in  the  act  oft  feeding  his 
stock;  and  the  theory  of  the  state  is  that 
the  fatal  shot  was  fired  by  the  defendant, 
Bart  Green,  who  robbed  the  body,  and  buried 
$70  of  the  money  near  a  stump  In  the  imme- 


diate vicinity,  where  It  was  subsequently- 
found.  It  is  not  claimed  by  the  state  that 
Moses  Pirtle  was  present  when  the  homicide- 
was  committed,  but  it  is  claimed  that  he 
actively  participated  in  planning  the  mur- 
der, and  that,  in  pursuance  of  said  plan,  he- 
loaded  the  gun,  and  set  it  outside  his  door,, 
where  it  was  found  by  Bart  Green,  and  that 
Pirtle  was  to  receive  one-half  of  the  money 
found  upon  the  body.  With  this  brief  out> 
line  of  the  state's  theory,  we  proceed  to  no- 
tice the  more  prominent  facts  and  circum- 
stances supporting  that  theory,  and  tending- 
to  Incriminate  the  defendant 

The  body  of  -Miles  Mitchell  was  discovered' 
by  his  wife,  about  7  o'clock  in  the  morning, 
lying  in  a  crib  on  the  Inalde  of  a  barn  situat- 
ed on  the  premises,  about  100  yards  from  the- 
house.  The  lantern  which  the  deceased  had. 
used  in  the  early  morning  was  extinguished, 
and  was  hanging  on  the  wall  at  the  side  of 
the  crib,  close  to  the  door.  The  body  was  ly- 
ing partially  on  Its  tight  side,  with  a  large, 
lacerated  gunshot  wound  In  the  left  side  of 
the  head,  tearing  off  a  portion  of  the  ear,  low- 
er jaw,  and  neck,  severing  the  internal  and 
external  carotid  artery,  and  producing,  ac- 
cording to  the  medical  experts.  Instant  death. 
An  examination  of  the  wound  showed  tbnt 
It  bad  been  inflicted  at  dose  range,  with, 
bird  shot,  delivered  from  a  gun;  the  news- 
paper wadding  and  some  of  the  shot  being 
extracted  by  the  surgeon.  The  vest  of  the- 
deceased  Indicated  that  it  had  been  unbutton- 
ed from  the  top,  the  lower  button  being  still 
fastened;  and  within  the  inside  vest  pocket' 
bloody  stains  or  splotches  were  plainly  dis- 
cernible, tending  to  show  that  a  bloody  band 
had  been  introduced  into  this  pocket  A 
splotch  of  blood  was  also  observed  on  the  fa- 
cing of  the  crib  door;  that  Is  to  say,  on  the- 
right-hand  side  as  one  would  leave  the  crib, 
going  from  the  inside  to  the  outside,  and 
about  a  foot  and  a  half  from  the  bottom.  In? 
the  language  of  the  witness,  this  blood  looked 
like  a  splotch,  and  then  a  smear  about  like  a 
hand  would  make,  that  had  caught  the  fa- 
cing. The  Inm  in  wtiich  this  crib  was  built 
was  divided  by  a  passageway,  and  the  crib, 
where  the  t)ody  was  found  was  on  the  left- 
hand  side  of  the  passageway,  at  the  roar- 
end.  The  rear  end  of  this  hall  or  passage- 
way was  inclosed  by  a  lattice  door,  through 
which,  the  witnesses  say,  a  man  entering  the 
bam  with  a  lighted  lantern  could  be  plainly 
seen.  An  examination  of  the  ground  disclos- 
ed two  tracks  apparently  of  a  man  that 
stood  very  near  this  lattice  door,  at  the  rear- 
of  the  bam,  near  the  left-hand  crib.  Near 
this  bam  was  a  gate  opening  Into  an  orchard, 
and  through  this  orchard,  across  a  ravine, 
and  in  the  direction  of  Moses  Pirtle's  house, 
were  distinctly  outlined  two  sets  of  tracks, 
one  set  coming,  and  the  other  going,  but 
plainly  made  by  the  same  person.  The  wit- 
nesses describe  these  tracks  as  a  little  careen- 
ed and  run  down  to  the  outside  on  both  feet. 
A  comparison  was  made,  on  the  day  of  the- 
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kOUng,  between  these  tracks  and  tbe  tracks 
Which  Moses  Plrtle  was  asked  to  make  in 
some  soft  mud  prepared  for  the  purpose. 
Witnesses  state  that,  while  the  track  made  by 
Moses  Plrtle  was  of  the  same  length,  his 
track  was  perfectly  straight,  and  not  careen- 
ed or  twisted.  It  was,  however,  shown  by 
witnesses  who  examined  Bart  Green's  prem- 
ises on  the  day  of  the  killing  that  foot  tracks 
precisely  similar  to  those  leading  away  from 
the  scene  of  the  homicide  were  found  in  his 
garden  and  also  bis  com  field,  where  the  de- 
fendant admits  be  was  at  work  that  morning. 
It  was  shown  that,  shortly  before  the  trial 
below,  the  defendant,  Bart  Green,  while  con- 
fined in  jail,  had  on  a  pair  of  shoes  which 
careened  on  both  sides  after  tbe  manner  of 
the  tracks,  and  he  admitted  that  he  had  on 
these  shoes  when  he  left  Whltevllle,  which 
was  tbe  day  of  the  murder.  It  was  also 
shown  in  evidence  that  Bart  Green  was  the 
owner  olt  "a  gmi,  originally  an  army  musk^ 
but  which  bad  been  bored  for  a  shotgun;  and 
that,  on  Friday  preceding  the  murder,  this 
gun  was  taken  to  tbe  house  of  Moses  Plr- 
tle. Bart  Green  and  Moses  Plrtle  were  in 
conference  on  Saturday;  and,  by  daylieht 
Sunday  morning.  Green  was  again  at  Pir- 
tle's  bouse,  and  spent  the  entire  day,  leav- 
ing at  a  late  hour  in  the  evening.  The  the- 
ory of  the  state  Is  that  the  murder  was  com- 
mitted with  this  gan,  and  that,  after  the  trag- 
edy was  enacted,  Bart  Green  returned  to  the 
Plrtle  place,  and  concealed  the  gun  in  tbe 
smokehouse.  On  this  point  the  evidence 
showed  that,  about  1  o'clock  on  the  day  of 
the  murder,  bloodhounds  were  taken  to  the 
scene.  They  caught  the  trail  at  the  orchard 
gate  near  the  bam,  and  followed  it  along  the 
peculiar  tracks  already  described,  out  into  an 
open  Add,  in  a  northeasterly  direction,  run- 
ning about  50  yards  northwest  of  tbe  Plrtle 
bouse,  when  suddenly  they  turned,  and,  com- 
ing back,  crossed  over  to  the  Plrtle  prem- 
ises, stepped  behind  the  smokehouse,  and  be- 
gan to  bark.  This  evidence  was  offered  by 
the  state  in  supimrt  of  its  theory,  that,  after 
the  assassination  of  Mitchell,  Bart  Green  re- 
turned to  the  Plrtle  premises,  and  deposited 
the  gun  in  the  smokehouse.  As  further  evi- 
dence of  this  fact,  it  was  shown  that  on  the 
morning  of  tbe  killing,  between  9  and  10 
o'clock,  Bart  Green  again  returned  to  the 
Plrtle  premises,  repaired  to  the  smokehouse, 
procured  the  gun,  and,  after  making  an  in- 
efTectual  effort  to  hide  it  In  tbe  stovepipe, 
carried  It  to  a  thicket  northeast  of  the  gar- 
den, and  there  concealed  it  in  some  sassafras 
bushes.  It  was  found  by  a  searching  party 
In  that  thicket,  about  4  o'clock  In  the  after- 
noon; smd,  upon  examination,  It  was  empty, 
as  though  recently  discharged,  with  fresh 
powder  bums  on  the  tube  and  on  the  side  of 
the  barrel.  There  being  some  dirt  in  the 
muzzle,  which  prevented  a  proper  Inspection 
of  the  interior  of  the  barrel.  It  was  sawed  In 
twain,  and  experts  who  examined  it  express- 
ed the  opinion  that  it  had  been  recently  fired. 


When  Bart  Green  was  asked  abont  the  gun, 
he  denied  having  seen  it,  or  any  knowledge 
of  its  whereabouts.  While  the  party  was 
searching  for  the  gun,  Bart  Green  was  upon 
the  premises,  and  suggested  that  a  pond  sit- 
uated in  an  opposite  direction  from  the  thick- 
et would  be  a  good  place  to  look  for  it  This 
was  before  the  defendant  concealed  the  gun 
in  the  thicket,  and,  when  the  party  dispersed, 
Bart  Green  went  ofF  with  the  constable,  os- 
tensibly for  tbe  purpose  of  going  to  the  Mitch- 
ell place,  but  Instead  of  doing  so,  upon  be- 
coming separated  from  Constable  Foote, 
Green  immediately  and  hastily  returned  to 
the  Plrtle  place,  removed  the  gun  from  the 
smokehouse,  and  concealed  It  In  the  thicket 

The  evidence  is  Indubitable  that  the  gun  In 
question  was  tbe  property  of  Bart  Green; 
that  he  c(mcealed  it  in  tbe  thicket;  and  tbeve 
can  be  no  doubt  that  it  Is  the  weapon  with 
which  the  deed  was  perpetrated.  Another  in- 
culpatory circumstance  is  to  be  found  in  the 
fact  that  the  defendant  was  the  owner  of  a  pair 
of  buckskin  gloves,  which  on  Wednesday  suc- 
ceeding the  murder  were  found  in  a  tool  box 
upon  his  premises,  with  every  indication  of 
having  been  stained  with  blood.  Tbe  proof  is 
that  defendant  was  accustomed  to  wear  these 
gloves,  and  had  them  on  his  hands  on  Sat- 
urday and  Sunday  preceding  the  murder, 
but,  when  seen  Monday,  he  was  without 
them.  When  discovered  on  Wednesday,  the 
right  glove  presented  the  appearance  of  hav- 
ing been  scraped  on  the  Inside  of  the  palm 
and  the  inside  of  the  finger.  On  the  palm, 
across  the  fingers,  and  at  the  intersection  of 
the  thumb  and  forefinger,  were  stains  which 
the  witnesses  testified  were  blood.  It  ap- 
Iiears  that  two  triangular  pieces  containing 
this  discoloration  were  cut  from  the  right- 
hand  glove,  and,  having  been  saturated  in  a 
solution  of  chloride  of  sodium,  were  subjected 
to  a  microscopic  examination  by  an  expert 
In  such  matters,  who  pronounced  it  blood. 
This  expert,  however,  did  not  undertake  to 
state  that  it  was  human  blood,  saying  that 
it  is  impossible  to  distinguish  between  tbe 
blood  of  a  man  and  other  mammals;  as,  for 
instance,  the  blood  of  a  goat,  dog,  horse,  or 
cow.  He  was  very  positive,  however,  that 
the  stains  were  produced  by  blood.  Such  evi- 
dence, while  not  conclusive,  was  competent 
for  tbe  consideration  of  the  jury,  and,  in 
connection  with  other  facts  and  clrcam- 
stances,  may  be  cogent  and  convincing  that 
the  stains  were  from  the  blood  of  Miles  Mitch- 
elL  There  were  other  incriminating  cir- 
cumstances of  minor  Importance,  which  we 
will  not  pause  to  consider,  but  pass  to  the 
examination  of  certain  confessions  made  by 
Moses  Plrtle,  implicating  the  defendant,  Bart 
Green,  which  it  is  alleged  were  illegal  and  in* 
competent. 

The  first  coafession  was  made  on  tbe  Mitch- 
ell premises,  the  afternoon  of  the  killing, 
while  Moses  Plrtle  and  Bart  Green  were  in 
custody,  and  in  the  presence  of  reputa- 
ble witnesses.    Tbe  prisoners  were  standing 
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within  six  feet  of  each  other,  and  the  state- 
ment of  Moees  Plrtle  was  made  In  a  tone  of 
voice  that  all  present  could  hear.  One  wit- 
ness relates  the  confession,  viz.:  "Tes;  I  load- 
ed the  gun,  and  set  It  on  the  outside  of  the 
house;  and  Bart  Green  come  and  got  the 
gun,  and  killed  Mr.  MitcheU.  Bart  was  to 
bury  my  half  of  it,  and  I  have  told  Mr.  Mont- 
gomery and  others,  and  have  gone  with 
them,  and  shown  them  where  the  money 
was."  Montgomery,  in  accordance  with  the 
Information  furnished  by  Moses  Plrtle,  found 
4!70  in  money  burled  in  the  ground,  in  a  snufT 
bottle,  in  a  woods  lot  about  126  yards  north- 
west ctf'  Moses  Plrtle's  house.  It  Is  also 
shown  that  when  this  statement  or  confes- 
sion was  ma^e  by  Moses  Plrtle,  within  hear- 
ing of  the  defendant,  Bart  Green,  the  latter 
did  not  open  his  mouth  or  make  any  explana- 
tion. It  was  shown,  however,  that,  within 
'  a  few  moments  after  the  statement  made  by 
Moses  Plrtle,  Bart  Green  was  taken  into  the 
bam  by  the  witness  Montgomery  and  one 
Henley,  who  tried  to  induce  him  to  make  a 
confession,  but  Green  refused  to  confess,  and 
also  denied  the  statement  made  by  Moses 
Plrtle.  Connsel  for  defendant  objected  to 
the  statements  made  by  Moses  Plrtle  as  in- 
competent which  objection  was  overmled, 
but  thereafter  the  court  sustained  the  ob- 
jection, and  instmcted  the  jury  in  writing 
as  follows:  "The  court  has  allowed  testi- 
mony to  go  to  the  jury  as  to  a  statement  or 
statements  made  by  Moses  Plrtle  on  the  aft- 
ernoon of  the  day  of  the  death  of  Miles 
MitcheU,  which  statements  were  made  in  the 
MitcheU  lot  in  the  presence  of  the  defendant, 
Bart  Green.  The  evidence  shows  that  Bart 
Green,  shortly  afterwards.  In  Mitchell's  bam, 
denied  the  truthfulness  of  the  statement 
The  court  holds  that  for  the  latter  reason, 
this  testimony  is  incompetent  and  therefore 
excludes  the  testimony,  as  weU  as  defendant's 
denial,  from  the  jury,  with  instructions  ttiat 
it  must  not  be  considered  for  any  purpose." 
Notwithstanding  this  evidence  was  with- 
drawn by  the  court,  with  the  expUcit  instruc- 
tion to  the  jury  to  disregard  it  it  is  made 
the  basis  of  an  assignment  of  error  in  this 
court  It  is  insisted  that  the  evidence  Is  In- 
competent and  the  effect  of  permitting  it  to 
go  to  the  jury  was  Irremediable.  If  it  be 
conceded  that  the  testimony  was  in  fact  In- 
competent as  ruled  by  the  trial  judge,  It  was 
only  rendered  incompetent  by  the  denial  of 
the  defendant  made  subsequently,  in  the 
twm.  This  denial  was  brought  out  on  cross- 
examination.  The  court  cannot  be  expected 
to  be  endowed  with  any  such  preternatural 
prescience  as  to  know  what  is  coming  on 
cross-examination.  No  denial  of  the  state- 
ments of  Moses  Plrtle  was  made  by  de- 
fendant, Green,  on  the  spot,  but  the  denial 
was  made  afterwards,  when  he  ^d  separat- 
ed from  Plrtle,  and  was  in  the  bam,  and 
when  there  was  time  to  reflect  and  to  fabri- 
cate. Ordinarily,  the  value  of  such  a  denial 
Is  measured  by  the  promptness  with  which 


It  Is  made,  and  from  the  fact  also,  that  It 
Is  made  In  the  presence  of  the  accuser. 
There  is,  at  least,  nothing  In  the  action  of  the 
court  of  which  defendant  can  now  complain. 
Exceptions  were  also  taken  to  the  proof  of 
other  confessions  made  by  Moses  Plrtle,  and 
admitted,  imder  the  following  circumstan- 
ces: On  the  evening  of  the  day  the  murder 
was  committed,  the  prisoners  were  taken 
from  WhitevUle  to  the  jail  at  BoUvar.  On 
the  way,  another  negro  came  up,  and,  ad- 
dressing the  prisoners,  said,  viz.:  "Didn't  you 
boys  know  you  would  get  caught  when  you 
killed  Mr.  Mitchell?"  Moses  Plrtle  repUed: 
"I  didn't  do  It  I  loaded  the  gun,  and  set 
it  outdoors,  and  Uncle  Bart  killed  him."  This 
statement  was  made  voluntarily  by  Moses 
Plrtle,  without  constraint  or  suggestion  from 
the  o£9cers  who  had  the  prisoners  in  custody, 
and  was  admitted  in  evidence  because  made 
in  the  presence  and  within  the  hearing  of  the 
defendant,  Bart  Green,  and  was  not  denied 
by  him.  Again,  further  along  in  the  Journey, 
Moses  Pirtle  became  very  weak,  and,  while 
the  party  stopped,  one  of  the  officers  asked 
Moses  PirUe:  "Why  did  yon  kin  Mr.  Mitch- 
eUr'  He  replied:  "It's  just  Uke  I  said  be- 
fore. I  set  the  gun  out  of  the  house,  ana 
Uncle  Bart  killed  him,  and  put  my  money 
beside  the  stump."  Bart  Green  was  within 
10  feet  when  this  remark  was  made,  could 
have  heard  it  and  made  no  reply.  The  rec- 
ord shows  that  a  general  exception  was  in- 
terposed by  counsel  for  defendant  to  both 
of  these  statements,  and  the  exception  was 
noted,  but  no  ruling  api)ears  to  have  been 
made  by  the  court  at  that  time.  The  court 
in  Its  charge,  held  that  the  last  two  con- 
fessions were  admissible  In  evidence,  because 
made  in  the  presence  of  Bart  Green,  and 
not  denied  by  him.  The  rule  on  this  subject 
is  thus  laid  down  In  Queener  v.  Morrow,  1 
Cold.  123,  viz.:  "The  general  role  is  that 
an  admission  may  be  presumed,  not  only 
from  the  declaration  of  a  party,  bat  even 
from  his  acquiescence  or  silence.  The  force 
and  effect  of  such  an  admission  must  of 
course,  depend  upon  the  circumstances  undei 
which  It  Is  made.  In  some  cases.  If  clearly 
proved.  It  will  be  evidence  of  the  most  con- 
vincing kind.  In  others,  it  may  be  of  very 
Uttle  force,  and  perhaps  entitled  to  no  con- 
Btdetatlon.  And  it  is  always  to  be  borne 
In  mind  that  it  Is  of  the  most  dangerous 
kind  of  evidence.  In  order  that  a  party  may 
be  affected  by  the  statement  of  another 
on  the  ground  of  his  Implied  admission  of 
Its  truth  by  silent  acquiescence,  it  must  dis- 
tinctly appear  that  he  heard  and  fully  un- 
derstood such  statement  The  occasion  must 
also  have  been  such  that  the  party  sought 
to  be  affected  was  at  Uberty  to  Interpose  a 
denial  of  the  statement  and  must  not  only 
have  had  the  opportunity  to  speak,  but  the 
statement  must  have  been  in  respect  to  some 
matter  directly  affecting  his  rights,  so  as 
properly  and  naturaUy  to  demand  a  contra- 
diction if  untrue."    On  this  subject  the  court 
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charged  the  Jury  as  follows:  "The  court  has 
permitted  eyldence  of  certain  declarations 
or  statements  of  Moses  Pirtle  made,  as  the 
state  contends,  In  the  presence  and  hearing 
of  defendant,  and  Implicating  him  in  the 
crime,  and  to  which  the  defendant  made  nu 
denial.  In  the  first  place,  it  Is  Incumbent 
on  the  state  to  show  such  statements  were 
made,  and  made  in  the  hearing  and  presence 
of  defendant,  and  that  he  did  not  deny  same. 
If  this  has  been  established  by  the  state, 
then  you  will  give  such  evidence  such  weight 
as  it  la  fairly  entitled  to,  under  the  follow- 
ing Instructions:  Such  evidence  should  be 
'  carefully  and  cautiously  scrutinized  by  the 
Jury,  as  It  Is  considered  of  a  dangerous  char- 
acter; and,  before  any  inference  of  an  Im- 
plied admission  or  acquiescence  In  the  truth- 
fulness of  the  statements  can  be  drawn  by  the 
Jury  against  the  defendant,  it  must  appear 
afRrmatively  that  the  defendant  heard  and 
fnlly  understood  the  statements;  that  they 
were  made  under  such  circumstances  as  af- 
forded the  defendant  an  opportunity  to  speak 
or  act;  or  if  the  circumstances  did  not  natural- 
ly, properly,  or  reasonably  call  for  a  denial 
on  his  part,  or  the  peculiar  circumstances 
prevented  a  denial,  you  should  not  give  any 
weight  whatever  to  defendant's  silence  or 
failure  to  contradict  the  same;  but  If  it  ap- 
pears any  such  statements  are  proven,  and 
defendant  heard  and  understood  the  same, 
and  had  the  opportunity  to  act  and  speak, 
and  the  statements  naturally  and  reasonably 
called  for  a  denial  on  the  part  of  defendant, 
and  were  such  as  reasonably  permitted  a 
denial,  and  he  did  not  contradict  or  deny  the 
same,  then  the  Jury  may  consider  the  same 
as  proven  for  the  purposes  aforesaid,  not  as 
proof  or  evidence  of  the  circumstances  detail- 
ed In  the  statements,  but  to  draw  such  Infer- 
ence as  they  think  right  It  is  a  rule  of  law 
that  when  a  prisoner  is  accused  of  crime,  and 
remains  silent  under  the  charge,  such  fact 
may  go  to  the  Jury  for  such  inference  as  it 
may  reasonably  warrant  But  acquiescence 
tn  a  statement,  to  have  the  effects  of  an 
admission,  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  demeanor 
or  conduct  of  the  party.  And,  whether  It  Is 
acquiescence  in  the  conduct  or  language  of  oth- 
ers, it  must  plainly  appear  that  such  con- 
duct was  fnlly  known,  and  that  the  language 
was  fidly  understood  by  the  party,  before 
any  inference  can  be  drawn  from  his  passive- 
ness  or  silence.  The  circumstances,  too,  must 
not  only  be  such  as  afforded  him  an  oppor- 
tunity to  act  or  to  speak,  but  such  also  as 
would  properly  and  naturally  call  for  some 
action  in  reply  from  men  similarly  situated; 
and  .vou  Jurors  should  look  to  all  the  sur- 
roundings and  circumstances  confronting  the 
prisoner,  and  his  explanation  of  same."  In 
view  of  the  strong  admonition  delivered  by 
the  court  to  the  Jury  in  respect  of  the  dangei^ 
ous  character  of  this  evidence,  and  the  very 
circumscribed  limits  within  which  they  were 
permitted  to  consider  it  at  all,  we  are  un- 


able to  perceive  any  error  In  the  admission 
of  this  testimony  of  which  the  prisoner  can 
complain.  Says  Mr.  Rice,  in  his  work  on  Ev- 
idence (volume  3,  p.  501),  viz:  "Where  an 
individual  la  charged  with  an  offense,  or 
declarations  are  made  In  his  presence  and 
hearing  touching  or  affecting  his  guilt  or  in- 
nocence of  an  alleged  crime,  and  he  remains 
silent  when  it  would  be  proper  for  him  to 
speak,  it  is  the  province  of  the  Jury  to  in- 
terpret such  silence,  and  determine  whether 
his  silence  was,  under  the  circumstances,  ex- 
cused or  explained.  At  most  silence  under 
such  circumstances  Is  but  an  implied  ac- 
quiescence in  truth  of  the  statements  miade 
by  others.  Still,  it  is  a  familiar  elementary 
principle  that  silence,  when  the.  accused  to 
under  no  restraint  and  at  full  liberty  to 
speak,  may  sometimes  be  regarded  as  a  tacit 
admission.  At  all  events,  all  such  matters 
are  proper  for  the  consideration  ef  the  Jury," 
—citing  Pierce  v.  Godsberry,  35  Ind.  317; 
Puett  V.  Beard,  86  Ind.  104.  Says  Mr.  Whar- 
ton on  American  Criminal  Haw  (section  696), 
viz:  "Where  a  man  at  fuU  liberty  to  speak, 
and  not  in  the  course  of  Judicial  Inquiry,  to 
charged  with  a  crime,  and  remains  silent— 
that  is,  makes  no  denial  of  the  accusation  by 
word  or  gesture,— his  silence  to  a  circumstance 
which  may  be  left  to  the  Jury."  See,  also, 
Rose  Cr.  Ev.  18;  Greenileld  v.  People,  85  N. 
Y.  85.  The  f&ct  that  a  person  charged  with 
crime  la  under  arrest  does  not  render  what 
he  says  and  does  inadmtosible.  People  v. 
Wentz,  37  N.  Y.  303;  People  v.  Montgomery, 
13  Abb..Prac.  U.  S.  209;  People  v.  Long,  43 
Cal.  444;  C!om.  v.  Cuffee,  108  Mass.  285; 
Com.  V.  Crocker,  Id.  464.  Mr.  Rice,  in  com- 
menting on  the  case  of  Com.  v.  Kenney,  12 
Mete.  (Mass.)  235,  says:  "That  case  does  not 
conflict  with  the  general  principle,  but  sug- 
gests Important  limitations  in  its  application, 
and  in  extent  of  its  operation.  If  the  state- 
ment is  not  heard  by  the  accused,  or  if,  be- 
ing heard,  he  denied  It  or  if  circumstances 
existed  at  the  moment  which  prevented  a  re- 
ply or  rendered  a  reply  inexpedient  or  im- 
proper, the  evidence  certainly  is  of  no  value." 
It  to  admitted  that  such  evidence  should  al- 
ways be  received  with  great  caution.  In 
some  cases  it  may  be  equivocal,  and  of  the 
lightest  possible  value.  In  others,  it  may  be 
entitled  to  much  weight  Its  value,  of  neces- 
sity, must  be  estimated  by  the  Jury.  If  it  to 
doubtful  whether  the  defendant  heard  or 
understood  the  proposition  to  which  hte  silent 
assent  to  claimed,  the  Jnry  may  determine  it 
State  V.  Perkins,  10  N.  C.  377;  Berry  v.  State, 
10  Ga.  511;  2  Phil.  Bv.  ±94,  note.  The  degree 
of  credit  due  to  such  tacit  admissions  is  to 
be  estimated  by  the  Jury  under  the  circum- 
stances of  each  case.  1  GreenL  Ev.  i  215. 
We  think  the  Instructions  of  the  court  below 
were  in  accord  with  these  authorities,  and 
contain  no  reversible  error. 

The  next  assignment  of  error  Is  based  upon 
the  following  Instructions  submitted  by  the 
court  to  the  Jury,  to  wit:    "The  statements  of 
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Moses  Plrtle,  as  stated,  bare  been  permitted 
to  go  before  you;  and  if  he  was,  beyond  a 
reasonable  doubt,  an  accomplice  wltb  the  de- 
fendant In  the  perpetration  of  the  crime,  you 
should  receive  his  statements  as  heretofore 
charged,  and  the  circumstances  nnder  which 
made."  The  court  then  proceeds  to  charge 
fully  the  law  on  the  subject  of  an  accom- 
plice. It  is  conceded  by  the  attorney  general 
and  the  learned  counsel  representing  the 
state,  Mr.  Bullock,  that  this  instruction  was 
erroneous,  since  Moses  Plrtle  did  not  testify 
in  the  case,  but  was  dead  at  the  date  of  the 
trial  The  law,  therefore,  governing  the  tes- 
timony of  an  accomplice,  had  no  place  in  the 
case.  The  court  itself  realized  that  this  in- 
struction was  erroneous,  and  at  the  conclu- 
sion of  the  general  charge,  upon  request  of  the 
counsel  for  the  state,  submitted,  in  lieu  there- 
of, the  following  Instructions,  to  wit:  "The 
court,  in  its  charge,  has  heretofore  Instructed 
the  Jury  as  to  the  evidence  of  an  accomplice. 
Any  statement  of  Moses  Pirtle  allowed  to  go 
to  the  Jury  in  this  case  as  being  made  in  the 
presence  of  the  defendant  cannot  be  received 
as  evidence  of  the  truthfulness  or  correct- 
ness of  such  statements.  They  are  permitted 
to  go  to  the  Jury  as  evidence  alone  for  the 
purpose  of  being  considered  whether  they 
were  made  in  the  presence  and  hearing  of  tiie 
defendant,  under  such  circumstances  and  sur- 
roundings as  would,  under  the  charge  here- 
tofore given  you,  fairly  and  reasonably  war- 
rant any  inference  of  an  implied  admission 
or  acquiescence  of  the  defendant  by  his  si- 
lence, if  shown,  in  the  truthfulnesc  or  cor- 
rectness of  such  statements;  and  you  are 
charged  that  this  last  Instruction  must  pre- 
vail over  any  Instruction  heretofore  given 
you  by  the  court  as  to  the  evidence  of  an 
accomplice."  We  think  the  Infirmity  in  the 
former  instruction  was  cured  by  the  charge 
subsequently  given,  which  leaves  no  sub- 
stantial basis  for  this  assignment  of  error. 

There  was  no  error  in  admitting  proof  of 
statements  made  by  the  two  women,  Winnie 
Plrtle  and  Mattle  Motley,  in  the  presence  of 
Bart  Green,  to  the  etfect  that  be  had  hidden 
the  gun.  The  two  women  were  examined  on 
the  trial,  and  testified  that  defendant  came 
to  the  Pirtle  house  on  the  morning  the  mur- 
der was  committed,  took  the  gun  from  the 
smokehouse,  and  hid  it  There  was  no  er- 
ror in  permitting  other  witnesses  to  state 
that  these  two  witnesses  had  made  similar 
statements  on  the  afternoon  of  the  killing, 
in  their  presence  and  that  of  the  defendant. 
The  fact  that  the  defendant  denied  the 
statement  at  the  time  It  was  made  would 
not  render  incompetent  proof  that  these  two 
women  had  made  such  statements,  since  such 
evidence  would  be  proof  of  previous  con- 
firmatory statements  tending  to  support  the 
credibility  of  the  witnesses.  Queener  v. 
Morrow,  1  Ck>ld.  123. 

It  is  also  assigned  as  error  that  the  venue 
was  changed  from  Hardeman  county,  where 
the  crime  was  committed,  to  Madison  coun- 
v.:'f8  w  no.  5 — 45 


ty,  upon  the  application  of  defendant's  coun- 
sel; the  defendant  being  absent,  and  not 
having  Joined  in  the  application,  or  author- 
ized it.  The  record  shows  that  on  account 
of  public  indignation  aroused  throughout  the 
county  of  Hardeman,  and  the  belief  that  the 
prisoner  bad  some  guilty  complicity  in  the 
murder,  it  was  necessary  that  he  should  be 
hastily  removed  from  the  county,  to  escape 
mob  violence.  There  Is  little  doubt  from  the 
record,  although  a  sad  commentary  upon 
our  institutions,  that,  had  the  prisoner  been 
returned  to  Hardeman  county,  he  would 
have  expiated  his  crime  at  the  hands  of  a 
mob.  The  trial  Judge  appointed  reputable 
counsel  to  represent  the  prisoner,  who,  see- 
ing the  emergency,  applied  for  a  change  of 
venue.  The  action  of  the  trial  Judge  in 
promptly  granting  It  Is  to  be  commended, 
since  to  have  required  the  presence  of  the 
prisoner  would  have  exposed  him  to  sum- 
mary vengeance.  The  petition  for  change 
of  venue  is  signed  and  sworn  to  by  J.  H. 
Foster,  attorney  for  defendant,  and  there  is 
nothing  to  show  that  defendant  did  not  au- 
thorize the  petition  to  be  filed.  Since  the 
application  and  change  of  venue  were  mani- 
festly for  the  benefit  of  the  prisoner,  and 
probably  saved  his  life,  be  cannot  be  heard 
now  to  complain  of  the  action  of  the  court 
This  Is  especially  true  since  no  objection 
was  interposed  in  the  court  below,  and  the 
question  is  made  for  the  first  time  In  this 
court 

There  is  no  merit  In  any  of  the  assign- 
ments of  error,  and  they  all  are  overruled. 
The  defendant  was  examined  as  a  witness 
In  his  own  behalf,  and  told  a  story  which 
was  incredible,  and  wholly  disbelieved  by 
the  Jury.  The  defense  of  an  alibi,  which  he 
attempts  to  set  up,  we  think,  is  entirely 
overthrown  by  the  proof.  The  defendant  is 
shown  by  his  neighbors  to  be  a  man  of  bad 
character,  and  unworthy  of  belief.  We 
think  his  guilt  has  been  demonstrated  upon 
this  record  beyond  a  reasonable  doubt  and 
the  Judgment  of  the  criminal  court  must  be 
affirmed. 


OPPENHEIMBR  et  al.  v.  FARMERS'  & 

MERCHANTS'  BANK  et  al. 

(Supreme  Court  of  Tennessee.     June  12,  1896.) 

Rbview  OS  Appeal — Nkgotiadi.b  Instkumbnts — 
Bona  Fide  Holdeks— Inadequate  Price — Cou- 
STRucTiVE  Notice— Negotiabilitt—Btipclation 
for  Attorxet's  Fees  —  Extent  or  Becovbbt 

BT  ISNOCENT  PURCHASEK. 

1.  On  appeal  by  one  party  from  a  decree  in 
chancery,  the  whole  case  is  open  for  re-exam- 
Inatlon;  and  If  the  decree  is  found  correct  on 
any  ground,  though  Incorrect  on  the  ground  as- 
signed, It  will  be  affirmed. 

2.  Inadequacy  of  price  paid  for  commercial 
paper  meang  a  price  less  than  the  actual  market 
value  of  the  instrument  purchased, — not  one 
lower  than  the  face  value. 

3.  A  bank  which  purchases  before  maturi- 
ty, at  a  discount  of  20  per  centi  the  notes  of  a 
solvent  person,  of  the  aggregate  face  value  of 
$1,500,  does  not  pay  such  an  inadequate  price 
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as  to  charge  it  with  constnictiTe  notice  of  in- 
firmities; it  appeariDg  that  the  bank  was  accns- 
tomed  to  disconnt  notes  at  rates  varying  from 
12  to  25  per  cent,  and  that  it  had  previously  dis- 
counted at  the  same  rate  paper  held  by  the  same 
payees  against  other  solvent  parties. 

4.  A  note  otherwise  negotiable  is  not  ren- 
dered nonnegotiable  by  the  insertion  of  a  stipu- 
lation for  the  payment  of  reasonable  attorney's 
fees  by  the  maker  in  case  of  suit. 

5.  Where  a  note  is  fraudulent  and  without 
consideration  between  the  original  parties,  a 
bona  fide  purchaser  before  maturity  can  recover 
only  what  he  actually  paid  for  the  paper. 

Appeal  from  chancery  court,  Gibson  coun- 
ty; A.  6.  Hawkins,  Chancellor,  sitting  by  in- 
•  terchange  with  John  S.  Cooper. 

Bill  by  L.  Oppenheimer  and  others  to  en- 
join the  Farmers'  &  Merchants'  Bank  and 
others  from  prosecuting  suits  for  the  collec- 
tion of  certain  notes.  From  a  decree  for 
complainants,  defendant  bank  appeals.  Re- 
versed. 

^y.  I.  McFarland  and  Wm.  M.  McOall,  for 
appellant  McDeannon  &  KlUough,  Cooper 
&  Harwood,  and  Nell  &  Deaaon,  for  appellees. 

McAUSTER,  J.  Complainants  tiled  this 
bill  to  enjoin  the  defendant  bank  from  pios- 
ecnting  three  several  suits  tiefore  a  Justice 
of  the  peace  for  the  collection  of  certain 
promissory  notes.  It  Is  charged  In  the  bill 
that  said  notes  were  procured  by  fraud,  and 
are  without  consideration,  and  that  the  bank 
received  the  notes  from  the  payees  with  ac- 
tual or  constructive  notice  of  the  fraud.  It 
Is  further  charged  that  said  notes  were  not 
negotiable,  for  the  reason  that  each  con- 
tained a  stipulation  for  the  payment  of  rea- 
sonable attorney's  fees,  and  that  said  bank 
Is  not  protected  In  Its  title  to  said  notes  as 
an  innocent  holder  for  value  In  due  course 
of  trade.  The  chancellor,  upon  final  hearing, 
was  of  the  opinion  that  the  defendant  bank 
purchased  said  notes  without  actual  or  con- 
structive knowledge  of  the  fraud,  but  held 
that  the  stipulation  In  respect  to  attorney's 
fees  destroyed  the  negotiability  of  said  in- 
struments, and  thereby  defeated  the  claim 
of  said  bank  that  It  was  an  innocent  holder 
for  value,  within  the  meaning  of  the  law 
merchant  The  court  decreed  that  said 
notes  had  been  procured  by  fraud,  and  were 
void  In  the  hands  of  the  defendant  bank,  and 
perpetually  enjoined  their  collection.  The 
bank  appealed,  and  has  assigned  aa  error 
the  action  of  the  chancellor  in  adjudging 
said  notes  nonnegotiable  on  account  of  the 
stipulation  In  resi>ect  of  attorney's  fees. 

The  facts  out  of  which  the  present  contro- 
versy has  arisen  may  be  briefly  stated:  Tte 
record  discloses  that  Curtiss  Bros,  were  the 
proprietors  of  a  patent  churn  which  they 
were  engaged  In  selling  In  Gibson  county. 
Complainants  purchased  of  Curtiss  Bros,  the 
exclusive  right  to  sell  the  chum  In  the  state 
of  Louisiana  and  certain  counties  of  Miss- 
issippi, for  which  they  agreed  to  pay  the  sum 
of  $2,000,  evidenced  by  four  notes,  each  for 
the  sum  of  $500,  and  payable,  respectively,  In 


seven,  eight,  nine,  and  ten  months  from  date. 
The  following  is  a  specimen  of  the  notes  In 
controversy,  viz.:  "Trenton,  Tenn.,  June  3rd, 
1889.  Nine  months  after  date,  we  promise 
to  pay  to  Curtiss  Bros.,  or  bearer,  the  sum  of 
¥500^  negotiable  and  payable  at  the  Ex- 
change Bank  of  Trenton,  Tenn.,  for  value  re- 
ceived. The  drawers  and  indorsers  several- 
ly waive  presentment  for  payment,  protest; 
and  notice  of  protest  and  nonimyment  of  this 
note,  and.  In  case  of  suit,  agree  to  pay  all 
reasonable  attorney's  fees  for  collecting  the 
same.  $500.  Due  February  3,  1890.  L. 
Oppenheimer.  C.  T.  Love.  R.  F.  Ross.  H. 
R.  Camp."  On  the  27th  and  28th  of  June, 
1888,  three  of  these  notes  were  purchased  by 
the  defendant  bank  at  a  discount  of  20  per 
cent.;  that  Is  to  say,  the  bank  paid  $1,2U0 
for  the  three  notes,  of  the  aggregate  face 
value  of  $1,500.  H.  R.  Camp,  one  of  the 
signers  of  the  notes,  was  ha  the  employment 
of  Curtiss  Bros.  In  the  capacity  of  salesman, 
and  negotiated  the  sale  to  Oppenheimer  of 
the  exclusive  right  to  sell  this  chum  in  Louisi- 
ana and  Mississippi,  it  was  agreed  between 
the  original  parties,  at  the  time  the  notes 
were  executed,  that  they  were  not  to  be 
transferred,  and  were  also  payable  out  or 
the  profits  of  the  new  business.  Curtiss 
Bros,  and  Camp  and  Ames,  soon  after  the 
execution  of  the  notes,  left  the  state  clan- 
destinely, and  their  whereabouts  Is  unknown. 
The  proof  abundantly  shows  that  Curtiss 
Bros,  were  In  collusion  with  Camp,  and  that 
said  notes  were  procured  to  be  executed  up- 
on false  and  fraudulent  representations,  and, 
as  between  the  original  parties,  there  has 
been  a  total  failure  of  consideration.  The  de- 
fendant bank,  however,  relies  upon  the  plea 
of  innocent  purchaser  for  value  before  ma- 
turity. In  due  course  of  trade  and  without  no- 
tice. 

Defendant's  counsel  Insist  that,  complain- 
ants not  having  appealed  from  the  ruling  of 
the  chancellor  that  the  bank  had  no  actual 
or  constructive  notice  of  the  fraudulent  con- 
duct of  the  payees  In  procuring  the  execu- 
tion of  the  notes,  this  question  cannot  be  re- 
opened In  this  court;  but  this  position  is 
manifestly  erroneous,  since  upon  the  appeal 
of  the  bank  the  whole  case  is  open  for  re- 
examination, and  If  the  decree  in  favor  of 
the  complainants  Is  found  correct  upon  any 
ground,  although  incorrect  upon  the  ground 
assigned  by  the  chancellor,  we  should  affirm 
It. 

The  contention  of  learned  counsel  for  com- 
plainants is  that  the  purchase  of  the  notes  in 
suit  from  strangers,  at  a  discount  of  20  per 
cent,  when  the  bank  knew  that  Oppenheim- 
er, one  of  the  makers,  was  perfectly  solvent. 
Indicates  knowledge  of  the  fraud,  or  that  the 
bank  had  such  constructive  notice  as  to  put 
it  upon  Inquiry.  As  said  by  this  court: 
"When  the  indorser  takes  negotiable  paper, 
before  maturity,  under  circumstances  which 
might  reasonably  create  a  suspicion  that  It 
was  not  good,  as  where  he  buys  a  note,  on  a 
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floWeDt  man,  baying  less  than  one  year  to 
ran,  for  I333.S3,  at  $12S,  with  agreement  to 
pay  |25  more  If  collected  without  suit,  be 
takes  It  at  his  peril,  and  snttject  to  the  equi- 
ties between  the  original  parties."  Hunt  v. 
Sandford,  6  Yerg.  387;  Merrltt  v.  Duncan,  7 
Helsk.  163.  Says  Mr.  Tledman  In  his  work 
on  Commercial  Paper  (section  291):  "It  is 
«ald  that  inadequacy  of  price  paid  for  negoti- 
able paper  may  be  so  gross  as  to  justify  the 
-conclusion  that  the  purchaser  Is  charged 
with  the  notice  of  a  fraudulent  or  defective 
title  on  the  part  of  the  vendor.  And  It  has 
been  held  that  there  was  constructlTe  notice 
■of  fraud,  or  of  some  other  equally  effectlTe 
defense  to  the  paper,  where  the  purchaser 
paid  9125  for  a  note  of  1333.33,  $50  for  a  note 
of  $300,  $5  for  a  note  of  $300.  On  the  other 
hand.  It  has  been  held  that  the  purchaser  of 
A  commercial  instrument  was  a  holder  for 
value,  and  hence  took  It  free  from  equitable 
-defenses  when  he  paid  (100  for  a  note  of 
-$250,  $60  for  a  note  of  $100,  or  $12.50  for  a 
note  of  $25.  It  is  certain  that  a  purely  nom- 
inal consideration  would  not  make  the  pur- 
chaser a  holder  for  value.  And  it  may  be 
stated,  subject  to  an  explanation  of  terms, 
that  an  inadequate  price  always  puts  the 
person  upon  inquiry,  and  may,  certainly 
Along  with  the  other  suspicious  circum- 
stances, charge  him  with  notice  of  existing 
defenses.  But  every  price  Is  not  inadequate 
which  is  less  than  the  face  value  of  the  in- 
-strument  purchased.  Commercial  paper  of 
-every  kind  has  its  commercial  value,  rising 
above  or  below  par,  according  to  the  finan- 
cial credit  of  the  person  liable  on  it  Only 
-that  price  ia  inadequate  which  falls  below 
the  market  value,  and.  If  the  disproportion 
'between  the  price  paid  and  the  market  value 
be  very  great,  it  is  fair  and  just  to  presume 
'  tliat  the  purchaser  had  reasonable  grounds 
for  suspecting  fraud,  or  some  other  defense 
to  the  instrument.  Each  case  must  there- 
fore stand  on  its  own  merits.  One-half  of 
the  face  value  may,  under  some  circum- 
stances, be  a  grossly  inadequate  price,  while, 
under  different  circumstances.  It  may  l>e 
greatly  in  excess  of  what  the  instrument  is 
worth  on  the  market  Tied.  Com.  Paper,  i 
291.  We  think  the  rule  laid  down  by  Mr. 
Tledman  is  sound,  and  furnishes  an  intelligi- 
ble basis  for  the  determination  of  what  con- 
stitutes inadequacy  of  price  in  the  purchase 
.of  commercial  paper.  We  cannot  say,  how- 
ever, in  view  of  this  rule  and  the  proof  in  the 
record,  that  there  was  any  such  gross  dis- 
parity between  the  commercial  value  of  the 
notes  and  the  price  actually  paid  as  to  awak- 
en suspicion  in  the  minds  of  the  officers  of 
the  bank  of  any  infirmity  in  the  pai>er.  The 
proof  shows  that  this  bank  was  accustomed, 
during  this  time,  to  discount  paper  at  rates 
varying  from  12  to  25  per  cent  per  annum, 
And  that  It  had,  prior  to  this  time,  discounted 
paper  held  by  these  payees  on  other  solvent 
parties  at  such  rates.  It  was  also  Insisted  in 
Argument  that  H.  B.  Camp,  one  of  the  mak- 


ers of  the  notes,  negotiated  the  sale  of  this 
paper  to  the  bank,  and  that  this  fact  was 
sufficient  to  pnt  the  purchaser  upon  inquiry. 
Nothing  can  be  predicated  upon  this  position, 
for  the  reason  that  it  does  not  distinctly  ap- 
pear from  the  record  whether  it  was  Ames  or 
Camp  who  sold  the  notes  to  the  bank.  The 
officers  of  the  bank  who  purchased  the  paper 
are  unable  to  state  which  of  these  parties  con- 
ducted the  transaction,  and  there  is  no  other 
proof  in  the  record  on  the  subject  We  hold, 
however,  this  feature  unimportant  in  this 
case.  We  find  no  facts  or  circumstances  in 
the  record  fixing  the  bank  with  knowledge, 
actual  or  constructive,  of  the.  fraudulent 
character  of  the  paper,  and  the  holding  of 
the  chancellor  in  respect  of  this  proposition 
is  correct 

The  next  question  is  whether  the  stipula- 
tion In  respect  of  payment  of  attorney's  fees, 
written  in  the  texx  of  the  note,  destroys  its 
negotiability,  and  thus  dismantles  the  note, 
allowing  proof  of  fraud  In  its  execution.  The 
questiou  presented  lias  given  liae  to  much 
judicial  controversy,  and  the  decisions  an- 
nounced in  different  states  and  jurisdictions 
are  by  no  means  reconcilable;  and,  since 
the  question  Is  one  of  first  impression  in  this 
state,  we  shall,  attex  a  review  of  the  au- 
thorities, adopt  that  view  which  most  com- 
mends itself  to  our  reason  and  judgment 
Mr.  Tledman,  In  the  work  already  cited 
(Commercial  Paper,  i  28)  says:  "Bills  and 
notes— particularly  the  lattei>— sometimes  con- 
tain stipulations  that,  if  not  paid  volun- 
tarily, the  drawer  or  maker  will  pay  the  at- 
torney and  collection  fee.  It  has  been  much 
discussed  wliat  is  the  effect  of  such  stipulation 
upon  the  legal  character  of  the  instruments  to 
which  they  are  added.  A  few  authorities 
maintain  that  the  stipulation  is  In  the  na- 
ture of  a  usurious  charge,  and  avoids  the 
whole  transaction,  under  the  laws  prohibit- 
ing usury;"  citing  State  v.  Taylor,  10  Ohio, 
378;  Shelton  v.  Gill,  11  Ohio,  417;  Dow  v. 
Updike,  11  Neb.  95,  7  N.  W.  857.  It  may  be 
remarked,  under  this  head,  that  in  the  case 
of  Parham  v.  Pulliam,  5  Cold.  497,  this  court 
held  that  a  stipulation  In  a  note  to  pay  at- 
torney's commission  for  collecting  is  not 
usurious.  "Other  decisions  hold  the  stipula- 
tion to  be  void,  because  it  is  in  the  nature 
of  a  penalty,  and  tends  to  the  oppression  of 
impecunious  debtors.  But  the  avoidance  of 
the  stipulation  on  such  grounds  enables  the 
courts  to  treat  the  stipiilation  as  mere  sur- 
plusage, ajid  hold  the  Instrument  to  be  nego- 
tiable, notwithstanding;"  citing  Sweeney  v. 
Thlckstun,  77  Pa.  St  131;  Woods  v.  North, 
84  Pa.  St  410;  Johnston  v.  Speer,  92  Pa.  St 
227;  Bank  v.  Bynum,  84  N.  0.  24;  Bank  v. 
Gay,  63  Mo.  33;  Samstag  v.  Oonley,  64  Mo. 
477;  Bank  v.  Marlow,  71  Mo.  618;  Storr  v. 
Wakefield,  Id.  622;  Bank  v.  Gay,  Id.  627; 
Morgan  v.  Edwards,  53  Wis.  599,  11  N.  W. 
21;  Jones  v.  Badatz,  27  Minn.  240,  6  N.  W. 
800;  Wltherspoon  v.  Musselman,  14  Bush, 
214;  Myer  v.  Hart,  40  Mich.  517;  Bullock  v. 
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Taylor,  39  Mich.  138;  Gaar  t.  Banking  Co.,  11 
Bush,  182.  "In  a  large  number  of  cases  the 
stipulation  is  held  to  be  valid,  but,  because  It 
renders  the  gross  sum  to  be  recovered  on 
the  instrument  uncertain,  its  insertion  in  a 
bill  or  note  is  declared  to  destroy  its  nego- 
tiability;" citing  Svyeeney  v.  Thicltstun,  77 
Pa.  St.  131;  Woods  v.  North,  84  Pa.  St  410; 
Johnston  v.  Speer,  92  Pa.  St  227;  Bank  T. 
Byuum,  84  N.  C.  24;  Bank  v.  Gay,  63  Mo. 
33;  Samstag  v.  Conley,  64  Mo.  477;  Bank  v. 
Marlow,  71  Mo.  618;  Storr  v.  Wakeileld,  71 
Mo.  622;  Bank  v.  Uay,  71  Mo.  627;  Morgan  T. 
Edwards,  53  Wis.  509,  11  N.  W.  21;  Jones  v. 
Radat2,  27  Minn.  240,  6  N.  W.  800.  "There 
are  also  other  cases  which  not  only  recog- 
nize the  validity  of  the  stipulation,  but  also 
the  negoti.ability  of  the  pai>er  on  which  it  ap- 
pears;" citing  Dietrich  v.  Bayhi,  23  La.  Ann. 
767;  Overton  v.  Matthews,  35  Ark.  147; 
Smith  ▼.  Bank,  29  Ind.  159;  Bank  v.  Canat- 
sey,  34  Ind.  149;  Johnson  v.  Crossland,  Id. 
334;  Smith  v.  SUvers,  32  Ind.  321;  Wyant  y. 
Pottortr,  37  Ind.  512;  Hubbard  v.  Harrison, 
88  Ind.  325;  Walker  y.  Woollen,  54  Ind.  164; 
Sperry  v.  Horr,  32  Iowa,  184;  Seaton  v. 
ScovUl,  18  Kan.  435;  Howenstein  v.  Barnes, 
29  Am.  Rep.  400,  note;  Id.,  6  Dill.  4S2,  Fed. 
Gas.  No.  6,780;  Heard  v.  Bank,  8  Neb.  10; 
Bank  v.  Rasmussen,  1  Dak.  60,  46  .N.  W.  674; 
Machine  Co.  v.  Moreno,  29  Am.  Rep.  406, 
note;  Id.,  7  Fed.  806,  Fed.  Gas.  No.  17,833a; 
Stomeman  v.  Pyle,  35  Ind.  103.  Indiana  now 
prohibits,  by  statute,  such  stipulations  In 
uotes,  unless  unconditional.  1  Rev.  St  1876, 
p.  149.  Mr.  Tiedman  remarks  that,  "where 
the  amount  to  be  recovered  as  attorney's 
fees  is  explicitly  stated  In  the  instrument  it 
would  seem  that  the  sum  of  money  to  be 
recovered  on  the  paper,  with  the  attorney's 
fees  added  to  the  principal  and  Interest 
would  be  OS  certain  as  the  principal  and  In- 
terest would  be  alone;  for  the  interest  con- 
tinues to  accumulate,  if  the  paper  is  not  hon- 
ored at  maturity.  When  the  exact  amount 
of  the  fee  is  not  stated,  only  reasonable  fees 
can  be  recovered,  and  there  may  be  some 
ground  for  objecting  to  the  negotiability  of 
such  an  instrument;  but  it  would  seem  that 
even  such  an  instrument  ought  to  be  held 
negotiable,  for  the  stipulatiou  for  reasonable 
attorney's  fees  renders  the  amount  no  more 
uncertain  than  the  addition  by  the  law  mer- 
chant to  the  principal  sum  of  the  costs  o<f  the 
protest,  and  the  taxed  costs  of  the  suit"  Mr. 
Randolph,  In  his  work  on  Commercial  Pa- 
per (volume  1,  (  205),  in  treating  this  sub- 
ject says:  "The  effect  of  a  stipulation  for 
attorney's  fees,  or  costs  of  suit,  contained  In 
a  note,  has  been  a  subject  for  much  consid- 
eration, more  especially  in  our  Western  states. 
As  an  agreement.  Irrespective  of  usury  laws 
and  other  statutory  iirohibitions,  such  a 
stipulation  is  in  itself  valid;"  citing  Meach- 
am  v.  Pinson,  GO  Miss.  217;  Brown  v.  Bai"ber, 
59  Ind.  533;  Bank  v.  Breese,  30  Iowa,  640; 
Garver  v.  Pontious,  66  Ind.  191;  Mathews  v. 
Kormau,  42  Ind.  176;   Sinker  v.  Fletcher,  61 


Ind.  278;  Smiley  v.  Meir,  47  Ind.  5S9;  May- 
nord  V.  Mier,  85  Ind.  317;  Miner  v.  Bank, 
53  Tex.  559.  "And  the  fees  so  stipulated  for 
may  be  recovered  by  the  holder  of  the  notes, 
although  not  the  original  payee;"  citing  John- 
son V.  Crossland,  34  Ind.  334.  "And,  when 
a  stipulation  of  this  sort  la  contained  in  a. 
bin  <tf  exchange,  it  has  been  held  to  be  em- 
braced in  the  liability  assumed  by  the  ac- 
ceptor. Bank  v.  Ellis,  2  Fed.  44;  Smith  v. 
Bank,  29  Ind.  158."  "It  may  oe  said,  in  gen- 
eral," says  the  author,  "that  such  a  stipula- 
tion for  fees  does  not  affect  the  negotiability 
of  the  note  containing  It,  even  though  the 
stipulation  be  restricted  to  the  case  of  suit 
being  brought  in  the  instrument;"  citing  1 
Daniel,  Neg.  Inst.  66;  2  Pars.  Notes  &  B. 
147;  Dietrich  v.  Bayhi,  23  La.  Ann.  767; 
Heard  v.  Bank,  8  Neb.  10,  16;  Sperry  v. 
Horr,  32  Iowa,  184;  Seaton  v.  Scovill,  18- 
Kan.  433;  Machine  Co.  v.  Moreno,  7  Fed. 
806;  Adams  v.  Addlngton,  16  Fed.  89;  Trader 
V.  Chldester,  41  Ark.  242;  Gaar  v.  Banking 
Co.,  11  Bush,  180;  Nickerson  v.  Sheldon,  33- 
111.  372;  and  citing,  also,  the  Indiana  cases. 
Davidson  v.  Vorse,  52  Iowa,  384,  3  N.  W. 
477;  McGill  V.  GrifHn,  32  Iowa,  445;  8  Rand. 
Com,  Paper,  H  1717,  1718;  Ohlt  Bills,  770. 
Says  Mr.  Daniel  In  his  book  on  Negotiable 
Instruments  (section  62a) :  "Such  instruments- 
should,  we  think,  be  upheld  as  negotiable. 
They  are  not  like  contracts  to  pay  money 
and  do  some  other  thing.  They  are  rimply 
for  the  payment  of  a  certain  sum  of  money 
at  a  certain  time,  and  the  additional  stipula- 
tion as  to  the  attorney's  fees  can  never  g» 
Into  effect  if  the  terms  of  the  note  or  bill 
are  complied  with.  They  are  therefore  inci- 
dental and  ancillary  to  the  main  engage- 
ment,—Intended  to  assure  its  performance, 
or  to  compensate  for  trouble  and  expense  en- 
tailed by  Its  breach.  At  maturity,  negotia- 
ble paper  ceases  to  be  negotiable,  in  the  full 
commercial  sense  of  the  term,  as  heretofore- 
explained,  though  it  still  passes  from  hand 
to  hand  by  the  negotiable  forms  of  transfer;, 
and  it  seems  paradoxical  to  hold  that  instru- 
ments evidently  framed  as  bills  and  notes- 
are  not  negotiable  during  their  currency, 
because  when  they  cease  to  be  current  they 
contain  a  stipulation  to  defray  the  expenses 
of  collection.  Such  stipulations  do  not,  we 
think,  render  such  Instruments  usurious. 
The  additional  amounts  are  in  consideration 
of  additional  trouble  and  expense  inflicted  on 
the  holder,  and  not  excessive  interest  for  the 
loan  or  forbearance  of  money."  The  author 
states  further:  "That  cases  sustaining  the- 
negotiability  of  such  instruments  consider 
that  the  stipulation  In  respect  of  attorney's 
fees  is  valid  because  it  is  an  indemnification 
assured  by  the  maker  against  the  conse- 
quence of  his  own  act,  for,  unless  in  default 
he  will  not  have  to  pay  the  additional 
amount.  That  it  is  consonant  with  public 
policy,  because  it  adds  to  the  value  of  the 
paper,  has  a  tendency  to  lower  the  rate  of 
discount,  not  only  because  it  promises  less- 
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expenslTe  collection,  but  bean  evidence  of  a 
greater  degree  of  confidence  on  the  part  of 
the  maker  In  his  ability  to  pay  without  suit, 
and  that  It  does  not  Impair  the  negotiability 
of  the  Instrument,  for  the  reasons  that  the 
sum  to  be  paid  at  maturity  is  certain;  that 
commercial  paper  is  expected  to  be  paid 
promptly;  that,  if  so  paid,  no  element  of  un- 
certainty enters  into  the  contract;  that  it 
ceases  to  be  negotiable,  In  the  full  sense  of 
the  term,  if  not  paid  at  maturity;  and  that 
the  additional  agreement  relates  rather  to 
the  remedy  upon  the  note,  If  a  legal  remedy 
be  pursued,  than  to  the  sum  which  the 
maker  is  bound  to  pay,  etc."  2  Daniel,  Neg. 
Inst.  (3d  Ed.)  i  62.  This  doctrine  has  re- 
ceived the  indorsement  of  such  eminent  Ju- 
rists as  Mr.  Justice  Brewer,  now  an  asso- 
ciate Justice  of  the  United  States  supreme 
court,  who  said  In  the  case  of  Seattm  v. 
Scovill,  18  Kan.  433,  vis.:  "It  se^ns  to  us, 
therefore,  a  Just  conclusion  that  paper  other- 
wise negotiable  is  not  rendered  nonnegotia- 
ble  by  a  stipulation  for  the  payment  of  costs 
of  collection,  including  attorney's  fees,  in  case 
suit  is  brought  thereon."  Justice  Brewer 
-cited  with  approval  the  case  of  Gaar  v.  Bank- 
ing Co.,  11  Bush,  180;  s.  c.  21  Am.  Rep.  2ue,— 
in  which  it  was  said,  viz.:  "The  reason  for 
the  rule  that  the  amount  to  be  paid  must  be 
fixed  and  certain  is  that  the  paper  is  to  be- 
-come  a  substitute  for  money,  and  this  it  can- 
not be  unless  it  can  be  ascertained  from  it 
exactly  how  mnch  money  it  represents.  As 
long,  therefore,  as  it  remains  a  substitute  for 
money,  the  amount  which  it  entitles  the 
holder  to  demand  must  be  fixed  and  certain; 
but  when  It  is  part  due  it  ceases  to  have 
that  peculiar  quality  denominated  'negotia- 
bility,' or  to  perform  the  office  of  money,  and 
hence  anything  which  only  renders  Its 
amount  uncertain  after  it  has  -ceased  to  be 
a  substitute  for  money,  but  which  in  no 
wise  affected  it  until  it  had  performed  its 
■office,  cannot  prevent  its  becoming  negotia- 
ble paper." 

Upon  a  careful  review  of  the  authorities, 
we  can  perceive  no  reason  why  a  note  other- 
wise endowed  with  all  the  attributes  of  nego- 
tiability is  rendered  nonnegotiable  by  a  stipu- 
lation which  is  entirely  inoperative  until  after 
the  maturity  of  the  note,  and  its  dishonor 
by  the  maker.  The  amount  to  t>e  paid  is 
certain  during  the  currency  of  the  note  as  a 
negotiable  instirument,  and  it  only  becomes 
uncertain  after  it  ceases  to  be  negotiable  by 
the  default  of  the  maker  in  its  payment  It 
is  eminently  Just  that  the  creditor  who  has 
incurred  an  expense  in  the  collection  of  the 
debt  should  be  reimbursed  by  the  debtor  by 
whom  the  action  was  rendered  necessary, 
and  the  expense  entailed.  So  far  from  such 
a  stipulation  discounting  the  negotiability  of 
the  instrument,  we  think  with  Mr.  Daniel, 
that  it  is  an  indemnification  assured  by  the 
maker  against  the  consequences  of  his  own 
act;  that  it  is  consonant  with  public  policy, 
because  it  adds  to  the  value  of  the  paper; 


has  a  tendency  to  lower  the  rate  of  the  dis- 
count, not  only  because  it  promises  less  ex- 
pensive collection,  but  bears  evidence  of  a 
greater  degree  of  confidence  on  the  part  of 
the  maker  in  his  ability  to  pay  without  suit. 
We  are  therefore  of  opinion  that  the  de- 
cree of  the  chancellor,  adjudging  said  notes 
nonnegotiable,  was  erroneous.  We  hold,  how- 
ever, that  these  notes  being  fraudulent  in 
their  Inception,  and  without  cmislderation  be- 
tween the  original  parties,  the  bank  will  only 
be  entitled  to  recov^  to  the  extent  of  the 
sum  actually  paid  by  it,  to  wit,  the  sum  of 
$1,200  and  interest.  In  other  words,  we  hold 
that  there  was  a  negotiation  of  the  notes 
in  due  course  of  trade  only  to  the  extent  of 
the  amount  actually  paid.  Petty  v.  Hannum, 
2  Humph,  102;  Holeman  v.  Hobson,  8  Humph. 
127;  May  V.  Campbell,  7  Humph.  450;  Green 
V.  Stuart,  7  Baxt  422.  The  reason  of  this 
rule  is  thus  stated  by  Mr.  Daniel,  viz.:  "When 
the  execution  of  a  bill  or  note  has  been  in- 
duced by  fraud,  a  different  rule  applies. 
The  bona  fide  holder  of  it  for  value  and 
without  notice  is  undoubtedly  entitled  to  be 
protected  against  a  loss  which  would  befall 
him  if  the  party  defrauded  were  permitted 
to  set  up  the  defense  of  fraud  on  the  part 
of  the  payee  against  him.  But  It  does  not 
therefore  follow  that  he  may  recover  of  such 
party  the  whole  amount,  when  he  has  paid  a 
less  sum.  For  his  protection  and  security 
against  loss,  it  is  only  necessary  that  be 
should  be  paid  back  the  amount  which  he 
was  induced  to  give  for  the  Instrument  by  its 
appearance  of  validity,  and  therefore  such 
amount  is  the  limit  of  the  recovery  against 
the  drawer  or  maker  who  was  defrauded  into 
the  execution  of  the  instrument.  The  paper 
derives  its  vitality  wholly  from  the  circum- 
stance that  it  has  been  obtained  for  value, 
without  notice,  by  an  Innocent  purchaser. 
For  his  protection,  it  is  maintained  in  his 
hands  as  a  legal  obligation.  The  object  of  the 
law  is  to  save  him  from  loss,  and,  to  do  that, 
a  recovery  of  the  amount  he  may  have  ad- 
vanced is  all  that  can  be  required.  To  go 
beyond  it  would  be  inequitable,  and  unjust 
to  the  party  after  that  equally  entitled  to  be 
protected  from  loss."  1  Daniel,  Neg.  Inst  i 
758;  Todd  v.  Shelboume,  8  Hun,  510. 


NEW  HAMPSHIRE  INS.  CO.  v.  KENNEDY 
et  al. 

(Supreme  Court  of  Tennessee.     Jnne  11,  1896.) 

FORUON  COBPOBATIOKB  —  CONTRACTS  —  VALIDITY. 

Acts  1891,  c.  122,  {  3,  provides  that  it 
shall  be  unlawful  for  any  foreign  corporation 
to  do  or  attempt  to  do  "any  business,  or  to  own 
or  acquire  anjr  property,"  in  the  state,  without 
having  complied  with  the  act  and  its  violation 
shall  subject  the  offender  to  a  fine,  etc.  field, 
that  a  note  given  to  a  foreign  insurance  com- 
pany by  its  agents  for  ancollected  premiums  on 
policies  issued  by  it  after  it  was  prohibited  by 
such  act  from  doing  business  was  void;  and 
this,  though  the  contract  of  the  agents,  made 
before  the  act  was  passed,  required  them  to  be 
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responsible  for  all  premlnma  on  poUdes  issned 
through  them.  State  t.  O'Brien,  28  S.  W.  311, 
94  Tenn.  79,  distinguished. 

Error  to  circuit  court,  Shelby  county;  J.  S. 
Oalloway,  Judge. 

Action  by  the  New  Hampshire  Insurance 
Company  against  W.  H.  Kennedy  and  P.  B. 
Jones  on  a  note,  commoiced  in  Justice's  court, 
and  taken  on  appeal  by  defendants  to  the  cir- 
cuit court  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  appeals  In  the  nature 
of  a  writ  of  error.     AfiOrmed. 

Finley  &  Finley,  for  plalntlfC  in  error.  F. 
P.  Poston  and  W.  W.  Goodwin,  for  defendants 
In  error. 

ALLEN,  Special  Judge.  This  Is  an  acftlon 
by  the  New  Hampshire  Insurance  Qompany 
against  W.  H.  Kennedy  and  P.  B.  Jones,  com- 
menced before  a  justice  of  the  peace,  on  a 
note  executed  by  defendant  Kennedy,  June 
21,  1894,  made  due  and  payable  September  1, 
1^4,  for  $284.42,  Indorsed  by  defendant  Jones. 
The  justice  gave  Judgment  for  said  company 
against  defendants  for  the  amount  of  said 
note,  protest  fees,  and  the  cost,  and  defend- 
ants appealed  from  said  Judgment  to  the  dr^ 
cult  court,  where  said  suit  was  tried  by  the 
Judge  without  a  jury,  which  resulted  in  a 
Judgment  against  said  company  for  the  cost 
of  suit,  the  court  holding  that  said  note  was 
based  on  an  Illegal  consideration,  and  was 
void.  Plalntur  In  error  appealed  in  the  na- 
ture of  a  writ  of  error  to  this  court,  and  has 
assigned  errors  to  the  holding  of  the  circuit 
court.  PialntiCT  in  error  is  a  foreign  corpo- 
ration, and  in  1891  began  to  do  business  In  the 
city  of  Memphis,  and  established  .an  agency 
there,  and  It  c(HiBtituted  and  appointed  de- 
fendants to  act  as  such  agents;  and  through 
the  defendants,  as  such  agents,  plaintiff  In  er- 
ror did  a  large  business  in  Memphis  up  to 
June  30,  1883,  when  plaintiff  In  error  termi- 
nated said  agency,  and  withdrew  from  this 
state,  refusing  to  file  a  copy  of  its  charter 
with  the  secretary  of  the  state,  and  to  have  an 
abstract  of  its  charter  registered  in  Shelby 
county,  as  required  by  chapter  122  of  the  Acts 
of  1891.  It  was  a  part  of  the  original  con- 
tract of  agency  between  plaintiff  in  error  and 
defendants  that  defendants,  as  such  agents, 
should  be  responsible  for  and  pay  to  said  com- 
pany the  premiums  on  all  policies  Issued  by 
them,  and  they  were  to  settle  every  60  days; 
and  they,  as  such  agents,  had  to  tie  responsi- 
ble for  all  uncollected  premiums,  and  were  re- 
quired to  account  every  GO  days  for  premiums 
on  all  policies  Issued,  whether  they  had  col- 
lected the  same  or  not  On  settlement  with 
said  company,  after  the  termination  of  said 
agency,  defendants  were  Indebted  to  said  com- 
pany to  the  amount  of  $1,248.42,  and  defend- 
ant .Tones  gave  his  note  for  $1,000,  and  de- 
fendant Kennedy  gave  the  note  sued  on.  In- 
dorsed by  said  Jones.  Both  of  said  notes 
were  given  for  uncollected  premiums  on  poli- 
cies Issued  by  said  company  through  said 


agents  In  the  dty  of  Memphis,  after  said  act 
of  1891  went  into  effect  and  in  violation  of 
the  provisions  of  said  act  Section  3  of  said 
act  provides:  "That  it  shall  be  unlawful  for 
any  foreign  corporation  to  do  or  to  attempt  to 
do  any  business,  or  to  own  or  to  acquire  any 
property  In  this  state,  without  having  com- 
plied with  the  provisions  of  this  act  and  a  vio- 
lation of  this  statute  shall  subject  the  offendw 
to  a  fine,"  etc.  Plaintiff  in  error  being  a  for- 
eign corporation  after  said  act  went  into  ef- 
fect and  by  Its  failure  and  refusal  to  comply 
with  the  requirements  of  said  act  It  was  not 
authorized  to  do  any  business,  or  to  own  or 
acquire  any  property,  In  this  state;  and  all 
business  transacted  by  said  company  In  Mem- 
phis, and  all  contracts  made  by  said  company. 
In  the  course  of  its  business,  in  the  city  of 
Memphis,  after  said  act  went  Into  effect  were 
Illegal,  and  prohibited  by  said  statute;  and 
said  company  could  not  have  sued  the  policy 
holders  for  any  uncollected  premiums  on  poli- 
cies issued  In  violation  of  said  statute,  and  re- 
covered the  same.  State  v.  Insurance  Ck>.,  92 
Tenn.  420,  21  S.  W.  898;  Lumber  Co.  v. 
Thomas,  92  Tenn.  683,  22  S.  W.  743;  Ha  worth 
V.  Montgomery,  91  Tenn.  16,  18  S.  W.  399; 
Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  230. 
It  Is  well  settled  in  this  state  that  all  contracts 
which  are  prohibited  by  statute  are  void,  and 
wUl  not  be  enforced  by  the  courts.  Isler  v. 
Brunson  (Cooper's  Eld.)  6  Humph.  277,  and  cases 
cited.  The  note  here  sued  on  being  for  uncol- 
lected premituns  on  policies  Issued  by  plaintiff 
In  error  when  it  was  prohibited  by  said  act  of 
1891  from  doing  any  business  in  this  state,  the 
same  is  Illegal  and  void,  and  cannot  be  collect- 
ed. Bates  V.  Watson,  1  Sneed,  377;  Parker 
V.  Cowan,  1  Helsk.  520.  The  circuit  court  dis- 
missed this  suit,  and  the  Judgment  is  afiSnned. 

On  Rehearing. 

(June  UL  1886.) 
Upon  the  petition  to  rehear  It  is  earnestly 
Insisted  that.  Inasmuch  as  the  agency  con- 
tract was  made  with  defendants  prior  to 
the  passage  of  the  act  of  1891,  by  which 
they  agreed  to  be  responsible,  and  account 
for  all  premlimis  on  policies  issued  through 
them  as  agents,  this  makes  the  note  given  for 
uncollected  premiums  legal  and  binding,  not- 
withstanding It  was  for  uncollected  premiums 
on  policies  Issued  in  violation  of  a  statute  is- 
sued after  said  contract  was  made,  inas- 
much as  no  fraud,  accident,  or  mistake  was 
alleged  or  proved.  This  is  not  a  suit  upon 
the  contract  of  agency  referred  to,  but  upon 
the  note  given  to  cover  uncollected  premi- 
ums on  policies  Issued  In  violation  of  said 
act  passed  after  said  contract  of  agency  ws-s 
made.  Defendants  had  a  right  to  assume 
that  said  company  would,  so  long  as  said 
agency  continued,  comply  with  every  lepal 
requirement  to  authorize  it  to  conduct  its 
business  legrally  In  the  city  of  Memphis;  and 
the  fact  that  the  said  company  failed  and 
refused  to  comply  with  the  statute,  and 
withdrew  from  the  state,  rather  than  com- 
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ply  wltb  the  statute  of  tta<e  state,  leaylng 
policiee  outstanding,  and  policy  holders  iin- 
willlag  to  pay  the  premiums,  because  said 
company  had  refused  to  comply  with  the 
statute,  and  had  withdrawn  from  the  state, 
might  have  been  grounds  sufficient  for  de- 
fendants to  have  refused  to  stand  responsi- 
ble for  uncollected  premiums.  If  defend- 
ants bad  collected  these  premiiuns  as  the 
agents  of  said  company,  then  they  would  be 
estupiied  to  deny  their  liability.  But  the 
record  shows  these  premiums  for  which  this 
note  was  given  were  never,  collected,  and  the 
premiums  were  illegal,  and  could  not  be  col- 
lected, on  account  of  the  failure  of  said  com- 
pany to  comply  with  the  statutory  require- 
ments of  the  state,  without  any  fault  or  neg- 
lect on  the  part  of  these  defendants.  This 
is  a  different  case  from  one  where  the  agent 
.tctually  collects  ihb  money  of  his  principal 
and  embesmles  it,  and  undertakes  to  defend 
his  action  on  the  ground  that  the  business 
from  which  the  money  was  derived  was  im- 
lawfol,  which  was  the  case  in  State  v. 
O'Brien,  94  Tenn.  79,  28  &  W.  311,  which  Is 
relied  on  by  plaintiff  in  error  as  authority  in 
this  case.  In  that  case  the  agent  had  re- 
ceived tbe  money  of  bis  principal  and  em- 
bezzled it.  Judge  Beard,  delivering  the  opin- 
lOD  of  this  court,  sold:  "Upon  the  plainest 
principles,  having  assumed  to  receive  this 
money  for  his  nonresident  principal,  he  is 
concluded,  both  civilly  and  criminally,  by 
this  assumption."  As  stated,  If  the  defend- 
ants had  received  the  money  of  said  com- 
pany in  the  course  of  its  business  conducted 
In  Memphis,  and  suit  bad  been  brought  to 
recover  of  defendants  the  money  so  collect- 
ed, defendants  would  be  concluded  and  es- 
topped by  their  assumption  to  defend  such 
a  suit  on  tbe  ground  that  the  business  of 
the  principal  out  of  which  they  received  tine 
money,  as  agents  of  the  principal,  was  pro- 
hibited by  law.  Bat  such  is  not  this  case. 
Here  tbe  money  was  not  received  by  the 
agents,  and  these  contracts  to  pay  premiums 
having  been  made  illegal  and  void  by  rea- 
son of  tbe  principal's  failure  and  refusal  to 
comply  with  tbe  statute,  so  tliat  the  pre- 
miums could  not  be  collected,  there  was  no 
moral  or  legal  obligation  resting  on  defend- 
ants as  a  reason  why  they  should  be  held 
liable  for  said  uncollected  premiums.  And 
although  defendants  gave  their  notes  to  cov- 
er the  uncollected  premiiuns,  they  are  not 
concluded  from  making  the  defense  that 
the  consideration  for  said  note  was  illegal. 
In  tbe  case  of  Bates  v.  Watson,  1  Snecd,  379, 
the  court  say:  "We  take  it  to  be  a  princi- 
ple of  law  too  well  established  to  be  now 
called  In  question  that  no  liability  can  be 
created  by  a  subsequent  promise,  where  no 
legal  obligation  ever  existed  previously,  un- 
less supported  by  a  new  and  sufficient  con- 
sideration. It  is  unquestionably  true  that  a 
new  contract  may  be  created  which,  if 
wholly  unconnected  with  the  illegal  trans- 
action, and  founded  on  a  new  consideration. 


will  be  valid,  although  relating  to  a  matter 
respecting  which  there  may  have  been  prior 
unlawful  transactions  between  the  parties. 
U  Whart.  207.  But  If  the  promise,  though 
it  purports  to  be  a  new  contract,  grow  im- 
mediately out  of,  or  be  connected  with,  tbe 
illegal  transaction,  It  will  be  utterly  void." 
These  well-settled  principles  of  law  are  ap- 
plicable to  this  case,  and  they  show  conclu- 
sively that  plaintiff  In  error  is  not  entitled 
to  invoke  the  aid  of  the  courts  to  enable  it 
to  collect  said  note.  The  petition  to  rehear 
is  dismissed. 


ZANONE  V.  STATE. 

(Supreme  Court  of  Tennessee.     June  16,  1896.) 

JuRT — Impaneling — Validity — Witnsss— 

CUBDIBIMTT. 

1.  Under  Const,  art  1,  t  9,  guarantying  to 
the  accused  "a  speedy  public  trial  by  an  impar- 
tial ^ury  of  the  coun^,''  the  action  of  the  court 
in  directing  the  aheriff  to  snmmon  a  special  ve- 
nire entirely  from  the  country  districts  of  the 
county  is  illegal,  and  entitles  the  accused  to  a 
new  trial,  if  convicted,  though  -no  injury  be 
shown. 

2.  A  witness  may  be  questioned  on  cross-ex- 
amination as  to  recent  specific  acts  of  moral 
turpitude  on  his  part,  not  involving  a  criminal 
offense,  for  the  purpose  of  affecting  his  credi- 
bility. 

Appeal  from  criminal  court,  Shelby  coun- 
ty,  L.  P,  Cooper,  Judge. 

Dominic  Zanone  was  convicted  of  murder 
in  the  second  degree,  and  appeals.    Reversed. 

Gantt,  Peters  &  Norfleet,  for  appellant 
The  Attorney  General  and  E.  E.  Wright,  for 
tbe  State. 


ALLEN,  Special  Judge.  Tbe  defendant  wai 
Indicted  for  the  murder  of  George  Tait,  and 
was  tried  and  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at 
20  years  In  the  penitentiary.  The  state's 
theory  is  that  the  killing  was  the  result  of 
malice  growing  out  of  the  fact  that  in  No- 
vember, 1894,  Greorge  Tait,  the  deceased,  was 
summoned  as  a  witness  before  the  grand 
jury,  and  gave  evidence  which  resulted  in 
an  indictment  against  A.  Zanone,  father  of 
defendant  for  selling  liquor  contrary  to  law. 
The  defense  is  on  the  theory  that  the  origin 
of  tbe  trouble  which  culminated  in  the  kllllUA 
of  George  Tait  on  January  24,  1893,  by  de- 
fendant, was  much  earlier  In  point  of  time, 
and  that  the  deceased  was  wholly  in  fault, 
and  that  deceased  brought  about  the  difficul- 
ty with  defendant  in  which  he  lost  bis  Ufe. 
Deceased,  at  the  time  of  his  death,  was 
about  30  years  of  age,  and  was  a  street-car 
conductor;  and  defendant  was  about  19  or 
20  years  of  age,  and  was  engaged  as  clerk 
In  his  father's  grocery,  which  was  situated 
near  the  east  end  of  the  electric  car  line 
running  from  the  customhouse,  in  the  city 
of  Memphis,  to  Montgomery  Pkrk  (Bnre- 
Track  Grounds)  about  4^  miles  from  tbe  city. 
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Prior  to  November,  1804,  tbe  deceased  naniil- 
ly  stopped  his  car  in  front  of  Zanone's  gro- 
cery, and  had  the  other  cars  on  that  line  to 
stop  there,  as  a  regular  stopping  place;  bat 
after  that  deceased  qnit  siopping  his  car  In 
front  of  Zanone's,  and  had  bis  car  and  the 
other  cars  to  stop  in  front  of  Slagle's  grocery. 
There  Is  proof  In  the  record  tending  to  estab- 
lish the  theory  of  the  state,  and  also  of  tbe 
defendant;  but  we  refrain  from  expressing 
any  opinion  on  the  facts,  as  the  case  must 
be  reversed,  and  remanded  for  a  new  trial, 
on  account  of  errors  In  the  ruling  of  tbe 
court  trying  the  case. 

The  first  error  assigned  by  defendant  is  as 
follows:  "The  court  committed  error  in  or- 
dering the  sheriff  to  summon  the  special 
venire  to  try  the  defendant  entirely  from  the 
country,  and  not  to  summon  any  of  them 
from  the  city  of  Memphis;  and  the  sherUt 
accordingly  summoned  the  venire  entirely 
from  the  country  districts,  and  every  citizen 
of  Memphis,  where  the  majority  nf  the  pop- 
ulation of  Shelby  county  resided,  was  ex- 
cluded from  it"  It  does  not  appear  in  the 
order  of  the  court,  on  the  minutes,  that  the 
sheriff  was  ordered  to  summon  the  venire 
from  tbe  country,  but  It  appears  in  the  bill 
of.  exceptions,  and  in  the  opinion  of  the 
criminal  court  Judge,  delivered  by  him  In 
overruling  the  motion  for  a  new  trial,  that 
be  Instructed  the  sheriff  and  his  deputies 
to  summon  the  entire  venire  from  the  coun- 
try, and  not  to  summon  any  of  the  Jurors 
from  the  city  of  Memphis;  and,  according  to 
these  Instructions  from  the  trial  Judge,  a 
venire  of  355  men  were  summoned  by  tbe 
sheriff  and  his  deputies  from  the  country, 
and  none  of  them  from  the  city  of  Mem- 
phis. The  defendant  on  this  account  duly 
challenged  the  array,  anu  moved  to  quash 
tbe  venire,  which  motion  was  overruled  by 
tbe  court,  and  defendant  duly  excepted  to 
this  ruling  of  the  court.  The  IciUing  of  George 
Tait  by  defendant  occurred  In  the  Fourteenth 
civil  district  of  Shelby  county,  near  the  Race 
Track,  about  four  miles  from  the  city  of 
Memphis.  Memphis  has  a  population  of 
alMut  70,000,  and  the  country  districts  In 
the  county  have  a  population  of  about  60,000. 
His  honor,  without  designating  the  names  of 
the  Jurors  to  be  summoned,  and  without  any 
application  or  any  reasons  assigned  therefor, 
directed  the  sheriff  to  summon  the  entire 
venire  from  the  country,  to  the  exclusion  of 
the  resident  citizens  of  Memphis  who  might 
qualify  as  Jurors  to  try  defendant.  But  aft- 
er the  verdict,  on  the  motion  for  a  new  trial, 
his  honor  gave  as  a  reason  for  directing  the 
entire  venire  from  the  country  that  the  case 
bad  been  tried  before,  which  resulted  In  a 
mistrial,  and  a  full  report  of  the  testimony 
^ven  In  on  that  trial  had  been  published 
in  the  city  papers,  and  for  this  reason  the 
court  gave  the  Instructions  to  obtain  tbe 
venire  from  the  country;  also,  in  another 
case  he  bad  had  trouble  in  securing  a  Jury 
from  the  city  of  Memphis,  and,  from  his  ex- 


perience, he  thought  it  would  be  next  to  Im- 
possible to  get  a  Jury  from  the  city  of  Mem- 
phis. It  appears  that  on  the  first  trial  re- 
ferred to  by  his  honor  tbe  Jury  who  sat  upon 
the  case  then  were  all  from  the  country,  and 
no  effort  was  made  to  get  any  of  the  Jurors 
from  the  city  of  Memphis.  It  is  here  insisted 
by  defendant's  counsel  that  this  action  of  the 
trial  Judge,  and  bis  reasons  therefor,  as  sub- 
sequently given,  are  without  legal  sanction, 
and  that  the  defendant  did  not  have  tendered 
to  him,  as  his  triors,  a  fair  and  Impartial 
Jury,  drawn  from  the  body  of  the  county, 
as  guarantied  to  him  by  law.  The  constita- 
tlon  of  Tennessee  provides  that  tbe  accused 
shall  have  "a  speedy  public  trial  by  an  im- 
partial Jury  of  the  county."  Article  1,  I  0. 
At  the  early  common  law  tbe  Jury  came 
from  the  vlsne  or  neighborhood  or  hundred 
In  which  the  offense  occurred,  because  such 
a  Jury  were  supi>osed  to  be  more  Intimately 
acquainted  with  tbe  merits  of  tbe  controver- 
sy, and  therefore  were  better  qualified  to  do 
Justice  In  the  premises,  than  mere  strang^ers; 
but  by  statute,  in  England,  It  was  subse- 
quently provided  that  the  Jurors  should  be 
taken  from  the  body  of  the  county.  Thomp. 
&  M.  Jur.  |§  1,  2;  Shaffer  v.  State,  1  How. 
(Miss.)  243.  A  similar  provision  is  found  in 
all  of  the  state  constitutions,  and  the  right 
of  a  trial  by  a  Jury  of  the  county,  or  from 
the'  body  of  the  county.  Is  guarantied.  This 
right  has,  from  the  earliest  times,  been  re- 
garded as  "one  of  the  greatest  securities  of 
life,  liberty,  and  property  of  the  citizen." 
Thomp.  &  M.  Jur.  i  2. 

Now,  looking  at  the  decisions  of  the  courts 
In  other  states  on  this  question:  In  Penn- 
sylvania, In  Hartshome  v.  Patton,  2  Dall. 
252,  the  court  held  that  a  Jury  could  not 
tie  selected,  by  order  of  the  court,  from 
the  country,  to  the  exclusion  of  the  city. 
The  case  bad  been  repeatedly  tried,  with 
constant  mistrials;  and  in  order  to  obtain 
a  Jury  whose  minds  were  unbiased  by  re- 
ports, discussions,  and  conversations  regard- 
ing the  controversy,  the  court  was  requested 
to  direct  a  panel  from  the  country,  exclusive 
of  the  city.  The  court  said,  "Can  we  direct 
the  sheriff  to  take  a  Jury  from  any  particular 
part  of  the  county?  Surely  not"  In  New 
Torlc,  In  the  case  of  Gibbons  v.  Van  Alstyne 
(Sup.)  9  N.  Y.  Supp.  156,  tbe  parties  were 
both  farmers.  The  Justice  instructed  the 
constable  to  summon  all  farmers,  to  get 
a  farmers'  Jury,  and  not  to  summon  any  of 
the  Jury  from  the  viUage.  This  was  held 
unlawful,  If  It  were  shown  that  the  con- 
stable summoned  the  Jury  according  to  this 
Instruction.  As  this  did  not  appear,  the 
court  held  that  it  would  let  the  presumption 
prevail  that  the  constable  did  his  duty,  and 
did  not  follow  this  Instruction,  In  summoning 
tbe  Jury.  Tbe  court  held  that  It  was  an 
Improper  Instruction  for  tbe  Justice  to  give, 
and  said,  "The  constable  should  have  been 
left  entirely  free  and  independent  to  sum- 
mon an  Impartial  Jury,  without  reference  to 
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any  particular  class  of  men,"  and  referred 
to  People  T.  KeUy,  31  Hon,  225;  MandeviUe 
y.  Reynolds.  68  N.  Y.  528.  A  simUar  doctrine 
ha«  been  held  in  sereial  of  tbe  other  states. 
Shaffer  t.  State,  1  How.  (Miss.)  243;  State 
T.  Nash,  46  La.  Ann.  194,  14  South.  607; 
People  V.  HaU,  48  Mich.  4;>2,  12  N.  W.  665; 
People  T.  CoughUn.  67  Mich.  466,  35  N.  W. 
72;  Hewitt  V.  Circuit  Judge,  71  Mich.  291, 
39  N.  W.  66;  Babcock  t.  People,  13  Colo. 
615,  22  Pac.  817;  Wash  t.  Com.,  16  Qrat. 
631.  For  tbe  Judge,  deiic,  or  otber  officer 
«f  the  court  to  direct  the  sheriff  to  discrimi- 
nate in  tbe  selection,  in  favor  of  or  against 
Any  class  of  citizens  eligible  to  jury  duty, 
is  held  generally  .by  the  courts  to  be  a  griev- 
ous wrong,  and  that  such  practices  are  un- 
lawful; and  when  the  sheriff  follows  such 
orders  and  instructions,  in  summoning  Jur- 
ors, the  panel  should  be  quashed  and  dis- 
charged when  the  array  is  cliallenged.  His 
honor,  tbe  criminal  court  Judge,  held  that 
this  question  was  determined  by  tbe  case  of 
BUis  T.  State,  92  Tenn.  85,  20  S.  W.  500, 
and,  as  conclusive,  quotes  this  language  of 
the  court:  "If  the  Jury  is  made  up  of  citi- 
zens of  any  part  of  the  county  who  are  other- 
wise qualified,  the  requirement  of  the  con- 
stitution is  compiled  witli."  This  decision 
does  not  apply  here.  In  that  case  an  act  of 
the  legislature  created  a  court  with  Jurisdic- 
tion over  certain  districts  in  Roane  county, 
providing  that  tbe  Jurors  should  be  selected 
from  these  districts  within  its  Jurisdiction. 
Tbe  act  was  claimed  to  be  unconstitutional 
because  these  Jurors  were  not  summoned 
from  "the  body  of  the  county."  This  court 
held  that  a  Jury  summoned  from  the  portion 
of  the  county  witliln  the  Jurisdiction  of  the 
court  was  lawful,  using  the  language  above 
quoted.  Id.,  92  Tenn.  97,  20  S.  W.  500.  In 
this  state.  In  the  case  of  Mayor,  eta,  v. 
Sbeperd,  3  Baxt  373,  the  court  ordered  a 
jury  to  consist  of  one-half  white  men  and  one- 
half  colored  men,  and  this  court  said:  "We 
regard  this  as  so  fundamentally  erroneous, 
and  so  likely  to  lead  to  mischievous  conse- 
-quences  and  pernicious  results,  that  we  feel 
constrained  to  reverse  the  judgment."  And 
in  the  case  of  Jacluon  v.  Pool,  91  Tenn.  453, 
19  S.  W.  324,  the  court  ordered  the  sheriff 
to  summon  as  Jurors  on  a  special  venire  citi- 
zens from  the  country,  and  not  to  summon 
any  taxpayers  or  residents  of  the  city  of 
Jaclison.  This  was  held  to  be  en'oneous. 
.Judge  Lea,  delivering  tbe  opinion  of  this 
<:ourt,  said:  "Tbe  law,  in  its  provisions  for 
a  special  Jury,  contemplates  the  selection 
«f  men  with  reference  to  their  superior  fit- 
ness to  try  or  determine  tbe  particular  issues 
involved  in  the  case;  but  he  cannot  direct 
tbe  sheriff,  where  ail  are  equally  competent, 
not  to  summon  those  wbose  residence  is  with- 
in tbe  city  limits,  but  to  summon  those  only 
who  reside  beyond  the  city  limits,  any  more 
than  he  can  authorize  him  to  summon  those 
citizens  only  of  German  descent,  and  not  to 
summon  those  of  Irish  descent,  or  to  author- 


ize  him   to   summon    negroes,   and   not   to 
summon   white  men." 

From  the  foregoing  authorities,  it  is  mani- 
fest that  the  action  of  his  honor  in  Instructing 
the  sheriff  and  his  deputies  to  summon  the 
Jury  from  the  country  entirely,  whereby  more 
than  half  of  tbe  citizens  of  Shelby  county 
were  excluded  from  tbe  venire,  and  the 
Jurors  summoned  on  the  venire  came  from  a 
particular  part  of  the  county  designated  by 
tbe  Judge,  was  illegal,  and  the  panel,  being 
unlawful,  should  have  been  quashed  and 
discharged  when  challenged  by  the  defend- 
i  ant  The  sheriff  should  have  been  left 
;  free  and  indQ>endent  to  summon  an  impar- 
I  tial  Jury  from  the  coimty  of  Sbelby,  with- 
I  out  reference  to  any  particular  class  of 
I  men,  and  without  reference  to  any  particular 
part  of  the  county.  The  trial  Judge  would 
have  as  much  right  to  have  instructed  tbe 
sheriff  to  summon  the  venire  of  300  Italians, 
and  not  to  summon  men  of  German  or  Irish 
descent,  or  to  summon  on  tbe  venire  only 
men  from  one  particular  district  of  tbe  coun- 
ty, or  from  a  particular  ward  in  the  city  of 
Memphis,  or  to  summon  all  white  men,  or 
half  of  them  white  and  the  other  half  col- 
ored men,  which  would  liave  been  unlawful. 
When  a  panel  is  thus  selected,  and  there  is  a 
plain  departure  from,  and  violation  of,  the 
legal  mode  of  summoning  tbe  panel,  it  is 
unnecessary  to  show  injury  to  the  defendant 
The  court  will  presume  injury  to  him,  to  tbe 
extent  that  he  has  been  deprived  of  his 
legal  rights  in  the  manner  of  selecting  Jurors; 
and  the  conviction  will  be  void,  and  a  new 
trial  will  be  granted  liim. 

The  third  assignment  of  error  is  as  follows: 
"The  court  erred  in  Its  rulings  excluding  tbe 
questions  propounded  on  cross-examination 
by  defendant  to  the  state's  witnesses  A.  G. 
Siagle,  Dessie  Slagle,  and  Carrie  Brown,  and 
answers  thereto,"  which  questions  are  as  fol- 
lows: Mrs.  Dessie  Slagle  was  the  first  wit- 
ness for  the  state.  Tbe  record  shows  that  tbe 
following  questions  were  asked  her  on  cross- 
examination,  and  were  excluded  by  the  court: 
"How  many  times  liave  you  Iteen  married?" 
"How  many  times  iiave  you  been  married  to 
Mr.  Slagle?"  "How  many  living  husbands 
have  you?"  "Did  you  not,  while  married  to 
Cooper,  cross  over  tbe  Mississippi  river,  mar- 
ry Slagle  In  Arkansas,  immediately  return  to 
the  city  of  Memphis,  and  reside  there  with 
two  husbands.  Cooper  and  Slagle?"  "Did  you 
not  also  at  that  time  know  that  Slagle  bad  a 
living  wife?"  "Did  you  not  immediately 
thereafter,  or  soon  thereafter,  go  back  and 
live  with  Cooper,  and  have  Alexander  Slagle 
indicted  In  the  criminal  court  of  Shelby  coun- 
ty Iiecause  he  liad  married  you,  being  the 
wife  of  Cooper?"  The  Indictment  referred  to, 
against  Alexander  Slagle  for  knowingly  mar- 
rying Dessie  Cooper,  the  wife  of  Archie  Coop- 
er, was  tendered,  and  witness  was  asked,  "If 
that  is  not  the  suit  against  her  husl)and  for 
marrying  her,  which  she  prosecuted."  Again 
she  was  asked,  "If  she  did  not  liave  Martin 


uigitizea  Dy  vjv^v^ 


^1^ 


714 


36  SOUTH  W  ESTBBN  REPORTER. 


CTena 


Kensey,  Archie  Cooper,  W.  L.  Smith,  and  A. 
O.  Slagle,  four  husbands,  all  at  the  same 
time."  "Did  not  year  husband  Alexander 
Slagle,  In  the  dty  of  Memphis,  In  your  own 
room,  shoot  at  a  man  because  of  bis  Intimacy 
with  you?"  "Did  not  your  hnsband  Archie 
Cooper  leave  you,  and  leave  the  city  of  Mem- 
phis, because  of  your  Intimacy  with  other 
men?"  "Have  you  been  lmi)eached  as  a  wit- 
ness in  any  court?  Have  you  had,  or  not, 
witnesses  to  swear  that  they  would  not  be- 
lieve you  on  oath?"  "Have  you  not  recently 
torn  the  clothes  or  the  shirt  off  of  your  hus- 
band A.  O.  Slagle,  drawn  a  butcher  knife  on 
him,  calling  him  a  damn  son  of  a  bitch,  and 
say  you  were  going  to  kill  him?"  Upon  be- 
ing recalled  she  was  tendered  the  record  in 
the  divorce  case  of  Dessle  Slagle  v.  A.  O. 
Slagle,  and  was  asked  if  she  filed  the  bill  and 
made  the  allegations  it  contained,  and  If  there 
was  not  a  cross  bill,  and  if  she  did  not  file  the 
answer  thereto,  as  it  appears  In  the  case. 
Also  the  following:  "Alexander  Slagle  is 
charged  in  the  indictment  with  knowingly 
marrying  Dessle  Cooper,  the  wife  of  Archie 
Cooper.  I  wish  to  ask  the  witness  If  she  Is 
the  Dessle  Cooper  therein  mentioned."  "And 
was  not  the  verdict  of  not  guilty  entered  in 
the  case  before  the  trial  because  she  (the  wit- 
ness) had  quit  Cooper,  and  had  got  back  and 
was  then  living  with  Slagle,  and  if  tliat  was 
not  the  reason  the  verdict  of  not  guilty  was 
entered?"  The  court  was  apprised  that  the 
answers  would  be  such  as  to  bring  the  wit- 
ness into  disrepute,  and  lower  the  standard 
of  her  moral  cliaracter.  The  ruling  excluding 
them  was  not  based  on  the  fact  that  the  court 
was  not  aware  of  the  nature  and  character  of 
the  answers  the  witness  would  give,  but  that 
it  was  not  competent  to  assail  the  credit  of  a 
witness  by  such  questions,  and  the  answers 
thereta  The  following  questicHis  were  asked 
of  A.  G.  Slagle,  and  excluded  by  the  court, 
viz.:  "Ha«  is  an  indictment  against  you  for 
an  assault  and  battery  on  one  Dessle  Cooper. 
1  want  to  ask  you  if  Dessle  Cooper  at  that 
time  was  not  the  lady  who  testified  here  this 
morning,  and  if  she  wasn't  your  wife,  and  if 
the  charge  against  you  wasn't  that  of  beating 
your  wife."  "The  witness  was  then  asked  if 
he  had  not  been  Indicted  for  wife-beating  in 
this  court,  or  for  assault  and  battery  on  his 
wife,  and  If  Dessle  Cooper  was  not  then,  and 
to  1888,  his  wife."  After  reading  the  Indict- 
ment charging  tiim  with  marrying  Dessle 
Cooper,  then  the  wife  of  Archie  Cooper,  the 
witness  was  asked:  "Who  Is  Dessle  Cooper?" 
"If  Dessle  Cooper  was  not  then  the  wife  of 
A.  W.  Cooper,  and  isn't  she  the  woman  that  is 
now  living  with  you,— your  wife?"  "Was  not 
Dessle  Cooper,  upon  whom  you  are  allied  at 
that  time  to  have  committed  this  assault  and 
battery,  then  your  wife,  and  if  this  was  not 
after  the  marriage,  or  the  alleged  marriage. 
In  Arkansas?"  "Mr.  Slagle,  really,  could  you 
tell  the  Jury  how  many  wives  you  have  at 
present?"  "I  want  to  know  if  you  haven't 
one  wife  living  In  Memphis,  and  one  In  Wash- 


ington City?"  "And  you  have  a  divorce  pro- 
ceeding pending  against  you  now,  haven't 
you?"  Also,  the  following  questions  were 
asked  the  witness  Carrie  Brown,  colored,  viz.: 
"How  many  times  have  you  been  on  the  rock 
pile?"  And,  after  referring  to  bawdybooses: 
"Were  not  the  women  who  kept  these  bouses 
arrested  because  they  were  charged  with  keep- 
tag  you  there  when  yon  were  too  young  to  be 
there?"  "And,  further,  wasn't  your  bushiest 
in  these  bawdyhouses  that  of  playing  tbe 
piano?" 

The  trial  Judge  excluded  all  these  questions 
to  these  several  witnesses,  and  the  answers 
sought  to  be  elicited,  upon  the  ground,  u 
stated  by  his  honor,  that  the  Hill  Case  set- 
tled the  law  of  Tennessee  on  the  questioD*, 
and  his  honor  said:    "I  shall  not  let.  on  croas- 
examination,  the  domestic  relations  or  domes- 
tic troubles,   or   anything    of    that    sort,  be 
brought  out  of  any  witness,  or  any  particnUir 
facts  that  would  tend  to  disgrace  or  reflect 
upon  the  witness."    In  the  case  of  Hill  v. 
State,  91  Tenn.  522,  19  S.  W.  674,  the  defend- 
ant, when  being  cross-examined  as  a  witness. 
was  asked,  and  required  to  answer  over  ob- 
jection,  "If  he  had  Dot  been  charged  with 
stealing  money  from  a  negro  in  Huntingdoii. 
and  if  he  did  not  pay  him  back  tbe  mtHiej." 
Defendant  answered  tliat  he  had  been  char- 
ged with  the  offense,  and  had  paid  the  part; 
some  money  to  keep  Iiis  father  from  bear- 
ing of  the  charge  against  him,    but  there 
was  no  truth  in  the  charge.     This  court  held 
(Judge  Caldwell  delivering  the  opinion)  tbst 
"great  as  the  latitude  of  cross-examinatioB  is. 
it  does  not  warrant  the  investigatlMi  of  mere 
personal  imputations,  which  may  be  easily 
instigated   and    multiplied    by    unscmpoloos 
persons,  to  the  Injury  or  destruction  of  any 
witness,"  and  that  the  witness'  denial  of  die 
truth  of  the  charge  was  conclusive,  and  sboold 
have  ended  that  matter,  to  all  intents  aii<I 
purposes;  that  the  trial  judge  erred  in  permit- 
ting the  question  to  be  asked,  in  the  shape  it 
was  put,  and  In  instructing  the  jury  tbst 
tliey  could  look  to  it  as  affecting  the  credi- 
bility of  the  witness,  after  the  truth  of  the 
charge  had  been  denied  by  the  witness.  Tbi'' 
was  all  that  was  settled  in  tbe  HOI  Ca»^ 
The  questions  propounded   to  the  witoesees 
on  cross-examination  in  the  case  at  bar  are 
altogether  different  from  the  qnestioD  pro- 
pounded in  the  Hill  Case.    Here  these  wit- 
nesses were  asked  about  specific  acts,  relat- 
ing to  their  conduct,  antecedents,  and  char- 
acter, involving  moral  turpitude,  for  the  pur- 
pose of  affecting  and  Injuring  the  credibilitr 
of  the  witnesses,  and  they  were  not  Uiqolries 
alwut  personal  Imputations  or  charges  made 
against  the  witnesses.      Oar  decisions  hold: 
(1)  That  Independent  evidence  introduced  by 
the  opposite  party  to  impeach  a  witness  m\ifi 
relate  to  general  reputation,  and  that  speciHc 
acts   cannot   be   shown.      Ford   v.   Ford.  ' 
Humph.  92;  OUliam  v.   State,  1  Head.  3S: 
Merriman  v.  State,  3  Lea,  394.    (2)  Bat  that 
on  cross-examination  of  a  witness,  we  think. 
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IpecUlc  acts,  liMdading  Indictmenta  Inrolvtag 
moral  turpitude,  may  be  aaked  about,  wblch 
disclose  his  conduct,  antecedents,  and  cbar- 
acter,  and  thereby  tend  to  affect  and  Injure 
his  credibility,  although  they  may  reflect  up- 
on and  disgrace  the  witness,  and  the  answers 
of  the  witness  to  such  ctdlateral  matters  are 
nmcluslve,  and  not  to  be  contradicted. 
Franklin  v.  Franklin,  90  Tenn.  49,  16  S.  W. 
657;  Rocco  y.  Parczyk,  9  Lea,  831;  HIU  y. 
State,  91  Tenn.  521,  19  S.  W.  674;  Boyd  y. 
State,  94  Tenn.  605.  29  S.  W.  901;  Braswell  y. 
State,  3  Leg.  Rep.  (Tenn.)  283;  Clapp  y.  State, 
94  Tenn.  202,  30  S.  W.  214;  Hoard  y.  State, 

15  Lea,  323;  Peck  y.  State,  86  Tenn.  259,  6 
S.  W.  3S9.  It  was  coisldered  admissible  to 
show  by  one  witness  that  she  was  a  lewd 
woman.  Hoard  y.  State,  16  Lea,  323.  And 
to  ask  a  witness  whether  he  had  not  commit- 
ted forgeries,  and  was  not  addicted  to  the 
excesslye  use  of  morphine  and  whisky,  was 
allowed.    Franklin  y.  Franklin,  90  Tenn.  49, 

16  S.  W.  557.  And  so  whether  the  witness 
liad  not  been  Indicted  for  an  Infamous  crime. 
Hill  y.  State,  91  Tenn.  523,  19  S.  W.  674; 
BrasweU  y.  State,  3  Leg.  Rep.  (Tenn.)  283. 
And  so  whether  he  bad  been  arrested  for 
theft,  or  in  prison  on  other  charges,  ai^royed. 
Peck  y.  State,  86  Tenn.  259,  6  S.  W.  389. 
There  Is  this  qualification  to  the  role:  If 
the  witness  is  asked  as  to  any  crime,  he  may 
claim  his  prlyllege  from  self-incrimination, 
and  protect  himself  from  a  criminal  prosecu- 
tion by  refusing  to  answer.  Clapp  y.  State, 
94  Tenn.  202,  30  S.  W.  214.  Judge  Snodgrass, 
In  dellyerlng  the  opinion  of  this  court  In  the 
case  of  Boyd  y.  State,  quotes  approyingly 
from  a  New  York  decision  the  following  lan- 
guage, to  wit:  "The  better  rule  now  Is  that, 
on  cross-examination,  questions  as  to  specific 
acts  tending  to  disgrace  the  witness,  and  not 
questions  as  to  accusations  or  charges  includ- 
ing indictments,  may  be  asked  on  cross-ex- 
amination, but  the  party  asking  them  is  bound 
by  the  answer  of  the  witness."  94  Tenn.  511, 
29  S.  W.  901.  But  the  rule  has  not  been  defi- 
nitely settled  In  Tennessee  as  to  what  extent 
questions  of  this  character  are  allowed,  except 
that,  as  to  questions  relating  to  Indictments 
for  offenses  inyolying  moral  turpitude,  the 
cases  permit  them  to  be  asked  about  Bras- 
weU y.  State,  3  Leg.  Rep.  (Tenn.)  283;  HIU 
y.  State,  supra.  The  case  at  bar  presents  the 
question  as  to  what  scope  should  be  allowed 
on  the  cross-examination  of  witnesses  touch- 
ing their  character;  and,  after  a  careful  con- 
sideration of  the  question,  we  think  It  clear, 
upon  the  authority  of  our  own  decisions  In 
other  states,  and  the  best  text  writers,  that 
the  inquiry,  on  cross-examination,  may  go  to 
the  extent  of  asking  about  any  specific  acts 
of  the  witness  inyolying  moral  turpitude,  and 
the  witness  may  be  compeUed  to  answer  the 
questions,  nnless  the  questions  Inyolye  a 
criminal  offense  for  which  the  witness  may 
be  prosecuted;  and  in  that  case  the  witness  Is 
permitted  to  judge,  ttxe  the  most  part,  for 
himself,  and  to  refuse  to  answer  wbereyer  it 


would  tend  to  subject  the  witness  to  criminal 
punishment  or  forfeiture.  Here  the  court 
must  see  for  Itself,  whoi  the  witness  claims 
the  prlyllege  of  not  answering,  that  the 
answer  wlU  directly  show  his  Infamy  or 
crime,  before  it  wlU  excuse  him  from  testify- 
ing. If  the  offense  inquired  about  is  barred 
by  the  statute  of  limitations  from  criminal 
prosecution,  then  the  witness  could  not  claim 
the  prIyUege  of  not  answering.  There  is  no 
good  reason  why  a  witness  may  not  be  asked 
on  cross-examination  questions  touching  his 
present  situation,  employment,  and  associates, 
If  they  are  of  bis  own  choice;  as,  for  example, 
in  what  house  or  famUy  he  resides,  what  Is 
his  ordinary  occupation,  and  whether  he  Is  in- 
timately acquainted  and  conyersant  with  cer- 
tain persons,  and  the  like.  Howeyer  these 
may  disgrace  him,  his  position  is  one  of  his 
own  selection.  A  witness,  on  cross-examina- 
tion, may  be  asked  any  question  throwing 
light  on  bis  or  her  moral  character,  proylded 
they  Involye  moral  turpitude,  whether  they 
relate  to  domestic  relations  or  other  habits, 
if  the  tendency  is  to  show  that  the  witness 
is  guilty  of  wanton,  habitual  yiolation  and 
disregard  of  the  most  sacred  marital  rela- 
tions, or  of  the  law,  or  of  the  rules  of  decent 
society,  Involving  the  witness  in  moral  turpi- 
tude; as,  for  example,  if  the  witness  has  more 
than  one  living  husband  or  more  than  one 
wife  at  the  same  time,  or  if  the  witness  has 
been,  or  Is  then,  employed  in  a  house  of  ill 
fame.  Mr.  Greenleaf  says:  "The  examina- 
tion being  general,  and  kept  within  bounds  by 
the  discretion  of  the  judge,  all  inquiries  into- 
transactions  of  remote  date  will,  of  course,  be 
suppressed;  for  the  Interests  of  justice  do- 
not  require  that  errors  of  any  man's  life,  long 
since  repented  of,  and  forgiven  by  the  com- 
munity, should  be  recalled  to  remembrance, 
and  their  memory  be  perpetuated  In  judicial 
documents,  at  the  pleasure  of  any  future  Utl- 
gant  The  state  has  a  deep  Interest  In  the 
Inducements  to  reformation  held  out  by  the 
protecting  veil  which  is  thus  cast  over  the 
past  offenses  of  the  penitent  But  where  the 
inquiry  relates  to  transactions  comparatively 
recent,  bearing  directly  upon  the  present  char- 
acter and  moral  principles  of  the  witness,  and 
therefore  essential  to  the  due  estimation  of 
the  testimony  by  the  Jury,  learned  judges 
have  of  late  been  disxKwed  to  aUow  it" 
1  Gieenl.  Ev.  (15th  Ed.)  g  459.  It  is  obvious 
that  the  tendency  of  the  above  questions  was 
to  bring  out  specific  facts  from  these  wit- 
nesses, on  their  cross-examination,  which.  If 
true,  would  have  tended  to  Involve  their  moral 
characters,  and  to  show  them  guilty  of  moral 
turpitude  in  their  conduct  and  habits.  And, 
while  some  of  said  questions  related  to  trans- 
actions which  are  not  of  comparatively  recent 
date,  other  questions  of  a  similar  Import  were 
put  to  the  same  witness,  in  the  series  of  ques- 
tions asked,  tending  to  show  a  continuation 
of  the  Immoral  conduct  of  the  witness  to 
within  comparatively  recent  dates,  bearing  di- 
rectly xtpoa  the  present  character  and  moral 
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principles  of  the  witness;  and  all  of  these  acts 
and  transactions  inquired  about  were  essen- 
tial to  tbe  due  estimation  of  the  testimony  of 
the  witnesses  Mrs.  Dessle  Slagle,  A.  6.  Sla^e, 
-and  Carrie  Brown  by  the  Jury,  and  were  ad- 
missible, DO  privilege  of  not  answering  having 
been  claimed  as  to  such  questions  as  might 
have  Involved  the  witnesses  In  criminal  prose- 
-cutlons.  For  these  errors  the  judgment  is  re- 
versed, and  the  case  is  remanded  for  a  new 
«rlaL 


MEMPHIS  NAT.  BANK  v.  SNEED  et  al. 
<Supreine  Court  of  Tennessee.     June  29,  1896.) 

ISDORSSMENT    OF    RENEWAL   NOTB— InSAXITT  AS  A 

Defense — Notice  to  Bank. 

1.  An  accommodation  indorser  on  a  note 
given  in  renewal  of  a  note  on  which  he  was  also 
accommodation  indorser,  at  its  maturity,  is  not 
relieved  of  liability  because  of  bis  insanity  at 
time  of  signing  it;  the  banlc  taking  it  in  renewal 
having  no  notice  of  his  insanity,  and  he  having 
'been  sane  when  the  prior  note  was  executed. 

2.  A  bank  will  not  be  charged  with  notice  ot 
the  insanity  of  an  accommodation  indorser  on  a 
renewal  note  accepted  by  it,  because  at  that 
time  the  president  of  the  bank,  who  was  a  mem- 
ber of  the  discount  committee  which  passed  on 
the  note,  knew  cf  such  insanity;  he  not  having 
been  present  with  the  committee  when  the  new 
note  was  taken  and  the  old  note  extinguished, 
and  not  having  had  knowledge  of  the  transac- 
tion till  the  day  after  it  was  consummated. 

Appeal  from  chancery  court,  Shelby  county. 

Suit  by  the  Memphis  National  Bank  against 
W.  A.  Sneed  and  others.  From  the  iecree 
for  complainant,  the  executrix  of  W.  M. 
Sneed,  one  of  the  defendants,  appeals.  Af- 
firmed. 


Myers  &  Banks,  for  appellant 
Randolph  &  Sons,  for  appellee. 


Wm.  M. 


BEARD,  J.  Tbe  complainant  In  this  cause, 
by  its  bill,  sought  to  recover  on  two  promI»- 
aory  notes,  one  for  $7,500,  dated  3d  of  October, 
1892,  due  at  90  days,  and  the  otber  for  $3,000, 
dated  22d  October,  1892,  and  due  at  four 
months,  made  by  W.  A  Sneed,  to  the  order 
of  and  indorsed  by  W.  M.  Sneed.  At  ma- 
turity, the  notes  were  presented  for  pay- 
ment to  the  maker,  and,  this  being  refused,' 
they  were  protested,  of  all  which  the  in- 
dorsee had  due  and  legal  notice.  No  de- 
fense was  made  by  the  maker  of  this  paper, 
but  Mrs.  Neely,  the  executrix  of  W.  M. 
Sneed,  resisted  recovery  upon  the  grounds 
that  her  testate  was  non  compos  mentis  at 
the  time  be  indorsed  the  same.  Upon  the 
trial,  the  chancellor  rendered  a  decree,  not 
only  against  the  maker,  but  also  against  the 
estate  of  the  indorser.  From  this  decree,  the 
executrix  alone  prosecuted  an  appeal  to  this 
court; 

The  notes  sued  on  were  renewal  notes,  the 
last  of  two  series  made  and  Indorsed  by  the 
same  parties,  the  originals  of  which  were 
discounted  for  the  maker  by  the  complain- 
ant bank  In  1890.  On  all  these  notes  W.  M. 
Sneed  was  an  indorser  for  the  accommoda- 


tion of  W.  A.  Sneed,  without  any  interest 
whatever  in  the  proceeds  of  the  discount. 
So  far  as  the  facts  are  concerned  on  which 
rests  the  contention  of  the  executrix  that 
her  testate  was  of  unsound  mind  when  he 
entered  into  these  two  contracts  of  Indorse- 
ment, it  ia  sufficient  to  say  that  he  had  been 
for  more  than  20  years  an  active  and  pros- 
perous member  of  the  Memphis  bar,  and  at 
the  same  time  was  interested  in,  and  for  a 
considerable  period  controlled,  large  enter- 
prises outside  at  his  profession.  He  was 
a  man  of  energy,  integrity,  and  sound  busi- 
ness judgment,  as  the  result  of  which  he 
succeeded  in  acquiring  a  high  reputation  In 
the  commercial  community,  and  in  accumu- 
lating a  large  fortune.  Unremitting  atten- 
tion to  his  various  duties,  according  to  the 
testimony  of  experts,  tlnally  brought  on  an 
attack  of  paresis,  a  disease  which  is  describ- 
ed as  attacking  the  organic  brain  structure, 
which,  though  slow  in  its  progress,  culminat- 
ed on  or  about  the  15th  of  October,  1892,  In 
serious  mental  disturbance.  Up  to  that  time 
we  think  It  Is  clear  from  this  record,  what- 
ever may  hare  been  the  course  of  the  dis- 
ease, that  he  was  In  possession  of  his  mental 
faculties,  and  was  fully  able,  at  the  time  he 
indorsed,  to  bind  himself  by  contract  on  the 
$7,500  note,  of  date  the  3d  of  October.  Aft- 
er the  15th,  up  to  and  Including  tbe  22d,  of 
that  month,  bis  mind  was  the  subject  of 
delirium;  and  while  be  c<»itinued  his  daily 
visits  to  his  office,  and  his  attention  to  his 
numerous  business  interests,  yet  we  think 
the  testimony  in  the  case  shows  that  on  the 
22d  of  October,  1892.  when  he  Indorsed  tbe 
$3,000  note,  he  was,  to  a  considerable  de- 
gree, non  compos  mentis.  Of  this  fact,  bow- 
ever,  the  bank  had  no  notice  when  It  can- 
celed and  delivered  the  old  note,  maturing 
that  day,  to  the  maker,  and  took  from  him 
this  new  note  In  its  room  and  stead. 

Upon  the  finding  of  the  facts,  there  is  only 
the  question  left  for  determination  whether 
the  estate  of  W.  M.  Sneed  can  escape  liabil- 
ity In  tbe  indorsement  on  tbe  ground  that 
he  was  Insane  at  the  time  of  making  It.  It 
is  admitted  that,  as  a  general  rule,  the  con- 
tract of  a  lunatic  may  be  avoided.  To  this, 
however,  there  is  this  well-recognized  excep- 
tion: That  where  a  contract  has  been  en- 
tered into  in  good  faith,  without  fraud  or 
imposition,  for  a  fair  consideration,  without 
notice  of  the  infirmity,  and  has  been  so  far 
executed  that  the  parties  cannot  be  restored 
to  their  original  positions,  it  will  not  be  set 
aside  by  the  court  6  Laws.  Rights,  Rem. 
&  Prac.  i  2389;  2  Pom.  Eq.  Jur.  {  948.  It 
is  said  that  such  a  contract  is  enforced 
against  the  party  non  compos  mentis,  not  so 
much  upon  the  idea  that  it  possesses  the  le- 
gal essential  of  consent,  but  rather  I>ecause, 
by  means  of  an  apparent  contract  he  has 
secured  an  advantage  or  benefit,  which  can- 
not be  restored  to  the  other  party,  and 
therefore  it  would  be  inequitable  to  permit 
him,  or  those  in  privity  with  him,  to  r^u- 
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dlate  It.  Lincoln  v.  Bnokmaster,  32  Vt  652; 
Mattlilessen  v.  McMahon's  Adm'r,  38  N.  J. 
Law,  536.  "the  reports  are  fall  o(  caees 
which  seem  to  illustrate  this  exception  to 
the  general  rule.  A  few  only  will  be  re- 
ferred to.  In  England,  Moltron  v.  Camronx, 
2  Exch.  480,  afBrmed  in  4  Exch.  17,  is  a  lead- 
ing case  on  this  subject.  In  the  opinion  of 
the  court  reported  in  2  Exch.  489,  it  is  said: 
"We  are  not  disposed  to  lay  down  so  gen- 
eral a  proposition  as  that  all  executed  con- 
tracts, bona  fide,  must  be  taken  as  valid, 
though  one  of  the  parties  be  of  an  unsound 
mind.  We  think,  however,  that  when  a  per- 
son of  comparatively  sound  mind,  and  not 
known  to  be  otherwise,  enters  into  a  con- 
tract for  the  purchase  of  property,  which  Is 
fair  and  bona  fide,  and  which  is  executed  and 
completed,  and  the  property,  the  subject-mat- 
ter of  the  contract,  has  been  paid  for  and  fully 
enjoyed,  and  cannot  be  restored  so  as  to  put  the 
parties  in  statu  quo,  such  contract  cannot  be 
afterwards  set  aside,  either  by  the  alleged  lu- 
natic or  those  who  represent  him."  This  rule, 
or  rather  this  exception  to  the  general  rule.  Is 
recognized  and  applied  by  chancery  courts 
in  a  great  variety  of  cases.  In  Wilder  v. 
Weakley,  34  Ind.  181,  an  action  was  main- 
tained against  .the  estate  of  a  lunatic  on  an 
account  for  whisky,  etc.,  sold  to  him  In 
good  faith,  and  without  knowledge  of  his 
lunacy.  The  court  there  said:  "It  is  laid 
dow^  by  an  elementary  writer  that  'if  a 
party  to  a  contract  was  at  the  time  he  en- 
tered into  the  engagement  a  lunatic  or  of 
unsound  mind,  and  any  Imposition  appears 
to  have  been  practiced  upon  him,  or  any  ad- 
vantage taken  of  his  Infirmity,  by  the  other 
contracting  parties,  the  contract  will  be 
void,  as  having  been  procured  by  fraud. 
But  if  the  contract  is  a  fair  and  honest  con- 
tract, and  bears  no  symptoms  of  the  in- 
firmity of  mind  of  the  party  sought  to  be 
charged  thereon,  the  courts  will  enforce  it 
like  any  other  contract.  •  •  *  An  action 
for  the  price  of  goods  sold  and  delivered,  or 
of  work  done,  or  for  the  hire  of  horses,  car- 
riages, or  servants,  cannot  be  defeated  by 
showing  that  the  defendant  had  been  found 
by  inquisition  to  be  a  lunatic  at  the  time  he 
received  the  goods,  or  had  the  benefit  of  the 
work  or  the  use  of  the  horses,  carriages,  and 
servants.' "  In  Beale  v.  See,  10  Pa.  St.  56, 
the  plaintiff,  as  administrator  of  one  Dom, 
sought  to  recover  the  value  of  certain  goods 
purchased  by  Dom  from  the  defendant,  on 
the  ground  that  his  Intestate  was  a  lunatic 
at  the  time  of  the  purchase.  The  testimony 
showed  that  the  goods  were  unsuited  to  the 
object  for  which  they  were  bought;  that 
the  price  agreed  upon  exceeded  their  market 
value;  and  that  the  plaintiff  had  tendered 
them  back  to  the  defendant.  On  these  facts, 
the  court  found  for  the  defendant,  and,  in 
its  opinion,  distinctly  based  Its  conclusions 
upon  this  exception  to  the  general  rule. 
Bank  v.  Moore,  78  Pa.  St.  407,  was  a  case 
where  a  bank  in  good  faith,  and  without  any 


knowledge  of  his  infirmity,  discounted  a 
note  for  a  lunatic,  and  paid  over  the  awards, 
and  in  it  the  same  principle  was  applied. 

While  conceding  that  these  cases  were  prop- 
erly decided,  and  that  the  doctrine  announced 
by  them  Is  sound  within  proper  limitations,  it 
is  Insisted  by  appellant  that  as  all  of  them^ 
involve  the  purchise  of  property  by,  or  the- 
loan  of  money  to,  the  lunatic, — transactions 
by  which  something  was  added  to  his  estate, 
— ^they  afford  no  authority  for  the  contention' 
of  complainant  in  this  case.  As  we  under- 
stand these  cases,  their  underlying  principle- 
Is  this:  A  lunatic  or  his  privies  will  not  he- 
permitted  to  repudiate  a  contract  from  which 
he  has  received  a  clear  benefit,  where  the 
other  contracting  party  acted  in  good  faith, 
without  notice  of  the  Infirmity,  and  where, 
upon  repudiation,  the  status  quo  of  the  par- 
ties cannot  be  restored.  That  this  Is  a  sound 
distinction,  we  entertain  no  doubt.  Tlie  ques- 
tion, then,  is:  Did  Mr.  Sneed,  the  insane  ac- 
commodation Indorser  of  this  note,  receive 
any  l>enefit  from  the  transaction,  and  If  so, 
in  the  event  it  is  set  aside,  can  the  parties 
be  placed  back  in  their  original  positions?  In 
reply  to  the  first  part  of  this  question,  we- 
say  that  it  is  apparent  to  us  that  be  did  re- 
ceive a  benefit,  which  was  a  consideration  to 
him  for  his  indorsement.  He  was  of  sane 
mind  when  he  put  his  name  on  the  back  of 
the  original  note  and  of  all  the  intervening 
renewal  notes.  Including  that  which  matured 
on  the  22d  ot  October.  By  his  Indorsement 
he  undertook  that  the  paper  would  be  hon- 
ored by  the  maker  when  It  fell  due,  and  that, 
it  dishonored,  then,  upon  due  presentment, 
nonpayment,  and  notice,  the  holder  might  pro- 
ceed at  once  against  him  (the  indorser).  Tied. 
Com.  Paper,  §  259;  2  Rand.  Com.  Paper,  f 
742.  This  promise  or  undertaking,  while  con- 
ditional, was  none  the  less  a  binding,  legal 
obligation,  maturing  on  the  same  day  as  did 
the  positive  obligation  of  the  maker.  Now, 
when  the  bank  surrendered  the  note  which 
fell  due  on  the  22d,  and  took  In  its  stead  the 
one  in  controversy,  the  effect  of  which  was  t<x 
give  a  further  Indulgence  of  four  months,  it 
conferred  a  valuable  benefit  upon  both  maker 
and  Indorser  so  far  as  this  record  discloses. 
The  benefit  or  advantage  which  accrued  to- 
the  indorser  was  quite  as  great  as  that  to  the 
maker,  because  there  is  no  suggestion  here 
that  the  latter  was  either  able  or  ready  to- 
meet  the  note  that  fell  due  that  day.  If  he 
did  not,  then,  upon  proper  steps  being  taken, 
it  would  have  been  the  duty  of  the  indorser 
at  once  to  have  discharged  It.  We  think 
there  can  be  no  doubt,  in  the  light  of  the  au- 
thorities, if  the  indorser  had  gone  to  the 
bank  on  the  22d,  and,  by  his  solicitation,  had 
obtained  a  renewal  of  this  i>aper,  in  order 
that  he  might  be  saved  from  making  good  his 
obligation,  which  was  likely  to  mature  that 
day,  and  it  had  granted  him  indulgence  with- 
out notice  of  his  Infirmity,  tliat  neither  he  nor 
his  executrix  would  be  heard  to  say  that  as  he 
was  insane  that  day,  and.  received  no  benefit 
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in  the  way  of  goods  purchased  or  money 
borrowed  from  the  bank,  there  shonld  be  no 
recovery  on  his  Indorsement  And  we  can 
see  no  difference,  as  a  matter  of  principle, 
between  tliat  case  and  the  one  presented 
at  the  bar,  where  the  same  result  is  ac- 
complished for  him  by  the  maker.  He  pla- 
ced his  name  on  this  paper,  In  order  that 
it  might  be  used  to  that  end.  Not  only 
was  tliere  a  benefit  conferred  upon  the  in- 
dorser  in  this  matter,  but  it  Is  evident  that 
it  is  impossible  for  the  original  positions  of 
the  parties  to  be  restored.  The  old  note  has 
been  extinguished  and  surrendered.  It  can- 
not be  revived,  and,  If  it  could  be,  the  day 
for  payment  and  protest  Is  long  since  past. 
The  result  is  that  unless  the  bank  can  hold 
his  estate  upon  this  renewal  paper,  which 
he  contributed  to  induce  the  bank  to  take,  by 
indorsing  it,  and  Intrusting  It  to  the  maker, 
from  which  he  derived  the  benefit  already 
mentioned,  then  the  bank  must  lose  its  claim 
against  his  estate.  It  acted  In  good  faith, 
and  in  accord  with  sound  business  princi- 
ples. 

The  diligence  of  counsel,  supplemented  by 
a  careful  search  by  the  court,  has  been 
able  to  discover  but  one  case  that  furnishes 
an  analogy  to  the  one  at  l>ar.  That  Is  the 
case  of  Snyder  v.  Laubach,  tried  in  a  com- 
mon pleas  court  of  Pennsylvania,  and  re- 
ported in  a  law  periodical  published  in 
Philadelphia  (7  Wkly.  Notes  Cas.  464).  As 
that  publication  is  not  generally  accessible 
to  the  profession,  it  is  thought  proper  to 
state  the  facts  of  the  case  and  the  conclu- 
sion of  the  court  with  some  fullness:  "On 
June  9,  1873,  J.  H.  Lilly  borrowed  from  the 
Dime  Savings  Institution  of  Bethlehem  the 
sum  of  $1,500,  on  his  promissory  note,  pay- 
able to  the  order  of  Robt  Yost,  which  was 
indorsed  by  Yost  as  an  accommodation  in- 
dorser.  To  secure  Yost  against  his  Indorse- 
ment, Lilly,  upon  the  same  day,  confessed 
Judgment  to  Yost  for  the  amount  of  the 
note,  which  was  entered  upon  the  next  day. 
The  note  was  renewed  every  three  months, 
until  sometime  In  February,  1875,  when 
Lilly  sold  the  store  and  lot  of  ground  upon 
which  the  Judgment  was  a  lien,  to  William 
H.  Buss,  who,  assuming  Lilly's  indebted- 
ness, took  up  the  old  note,  and  gave  the 
bank,  in  its  place,  his  own  note  for  $1,500, 
to  Yost's  order,  and  with  Yost's  indorse- 
ment; the  latter  consenting  to  indorse  for 
him.  At  the  same  time  there  was  a  writ- 
ten agreement  between  Lilly  and  Buss  that 
the  Judgment  given  to  secure  the  old  note 
should  remain  a  lien  on  the  above  real  es- 
tate as  collateral  security  for  the  future 
Indorsement  of  the  note,  it  being  the  same 
debt. ,  Lilly,  on  his  part,  agreed  to  indem- 
nify Yost  against  his  Indorsements  for  the 
note.  Yost  continued  to  Indorse  for  Buss 
up  to  February  16,  1876,  the  date  of  the 
last  renewal.  Upon  that  day,  when  Buss 
took  the  note  to  Yost  for  his  indorsement, 
although  he  noticed  that  there  was  some- 


thing wrong  with  Yost,  he  did  not  from 
his  conversation  think  him  crazy.  Bnss 
took  the  note  to  the  bank,  which  accepted 
It,  and  returned  the  old  note  canceled." 
The  note  was  protested  by  the  bank  for 
nonpayment,  and  suit  afterwards  brought 
thereon,  against  the  administrator  of  Yost 
The  administrator  refused  payment,  on  the 
ground  that  his  testator  was  Insane  at  the 
time  of  Indorsement  The  court  found  as 
a  fact:  "There  was  no  evidence  to  charge  the 
bank  with  notice  of  his  lunacy."  The  opin- 
ion of  the  court  is  very  brief,  and  la  as 
follows:  "However  It  might  have  been  had 
the  note  in  suit  been  an  original  note,  in- 
dorsed by  the  alleged  lunatic,  for  the  ac- 
commodation of  Buss,  yet  the  case  was  dif- 
ferent when  It  appeared  that  It  was  a  re- 
newal of  a  note  for  a  similar  amount  upon 
which  he  was  also  an  accommodation  in- 
dorser.  There  had  been  several  renewals, 
at  each  of  which,  as  well  as  the  execution 
of  the  first  note.  Yost  was  unquestionably 
of  sound  mind.  He  had  taken  a  bill  In 
Judgment  against  the  original  maker  as 
collateral  security  for  the  note.  Yost  was 
clearly  liable  on  the  note  of. which  the  note 
in  suit  was  a  renewal.  There  was  full  con- 
sideration therefor,  and  the  case  is  direct- 
ly within  the  decision  of  this  court  in  Bank 
V.  Moore,  78  Pa.  St  407  [referred  to  supra]." 
But  it  is  insisted  that  that  case  is  not  an 
authority  in  the  on  at  bar,  because  the 
court  there  rested  Its  conclusion  In  the  fact 
that  the  indorser,  Yost  had  received,  in 
the  Judgment  lien,  collateral  security  f«r 
his  Indorsement  It  Is  true  that  the  com- 
mon pleas  court  In  Its  opinion,  did  empha- 
size this,  and  did  speak  of  It  as  a  considera- 
tion passing  to  the  Indorser.  Subsequently, 
however,  that  case  was  referred  to,  and 
by  clear  implication  approved,  by  the  sn- 
preme  court,  In  Wlreback  v.  Bank,  97  Pa. 
St.  543;  and  that  court  ignored  as  a  con- 
trolling element  in  the  case  the  fact  that 
Yost  had  received  collateral  secnrlty.  It 
said:  "Snyder  v.  Laubach,  7  Wkly.  Notes 
Gas.  464,  is  where  Yost's  Indorsement  of  the 
note  was  merely  a  renewal  of  an  indorse- 
ment made  when  he  was  unquestionably 
of  sound  mind;  and  it  was  held  that  be 
was  clearly  liable  on  the  note  of  which  the 
note  in  suit  was  a  renewal  There  was 
full  consideration,  and  the  case  was  within 
the  decision  of  Bank  v.  Moore,  supra.  The 
consideration  was  a  debt  for  the  amount  of 
the  renewal  note."  The  case  of  Van  Pat- 
ten V.  Beals,  46  Iowa,  62,  relied  upon  by 
the  testatrix,  is  altogether  different  from 
the  present  case.  In  that  it  was  held  that 
a  lunatic  signing  a  note  as  surety  for  an 
antecedent  debt  was  not  bound  thereby, 
although  the  other  contracting  party  was 
ignorant  of  his  infirmity.  This  was  evi- 
dently a  case  where  a  lunatic  undertook  to 
bind  himself  for  a  debt  on  which  he  waa 
not  antecedently  bound,  and  the  court  there 
properly  declined  to  hold  him. 
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Upon  a  carefnl  consideration  of  the  case 
at  bar,  we  are  Batlsfled  that  It  falls  under 
the  exception  to  the  general  rule,  which 
has  been  heretofore  stated,  and  that  the 
chancellor  properly  held  the  estate  of  the 
Indorser  upon  the  note  In  question,  unless 
it  be  true,  as  urged  by  the  testattlz,  that 
the  bank  bad  constructiye  knowledge  of 
Mr.  Sneed's  condition  when  it  accepted  this 
renewal  note.  This  contention  rests  upon 
the  fact  that  Mr.  Neely  was  the  president 
of  the  bank,  and  a  member  of  the  discount 
committee  which  passed  on  this  note,  and 
that  at  that  time  he  was  advised  of  Sneed's 
Insanity.  That  Mr.  Neely  did  sustain  these 
official  relations  to  the  bank,  and  was  In- 
formed of  the  fact  in  question,  when  this 
new  note  was  taken,  is  clear;  but  it  is 
equally  clear  that  he  was  not  present  with 
the  committee  when  it  was  received,  and 
the  old  note  extinguished,  and  had  no  agency 
whatever  in  the  transaction,  and,  in  fact, 
only  obtained  knowledge  of  it  the  day  after 
it  was  consummated.  Under  such  condi- 
tions, his  knowledge  could  not  afFect  the 
bank.  1  Mor.  Friv.  Corp.  p.  540c;  Bank  v. 
Caapbell,  4  Humph.  3d3.  It  follows  that 
the  decree  of  the  chancellor  is  in  all  things 
affirmed. 


BANK  OF  COMMERCE  v.  STATE,  to  Use  of 

CITY  OP  MEMPHIS. 

SAME  v.  STATE,  to  Use  of  SHELBY 

COUNTY. 

(Supreme  Court  of  Tennessee.     May  9,  1896.) 

Appial — MoDiriCATioN  or  Judoment. 

1.  The  supreme  court  may  look  to  its  prior 
opinion  in  the  same  case,  in  connection  with  the 
decree,  to  ascertain  what  was  intended  to  be 
and  was  by  the  coort  decided. 

2.  The  supreme  court  has  no  poww  to  re- 
verse, change,  or  modify  its  decree  of  a  previ- 
ons  term  in  the  same  case,  or  to  pass  a  decree 
inconsistent  with  its  adjudication  of  snch  term, 
though  the  supreme  court  of  the  United  States 
has  decided  in  another  case  that  such  decree  is 
erroneous.     Caldwell  and  Allen,  JJ.,  dissenting. 

Separate  blUs  by  the  state  of  Tennessee,  for 
the  use  of  the  city  of  Memphis,  against  the 
Bank  of  Commerce,  and  by  the  state  of  Ten- 
nessee, for  the  use  of  the  county  of  Shelby, 
against  the  same  defendant,  to  recover  cer- 
tain taxes,  in  which  a  Judgment  of  the  su- 
preme court  reversing  a  decree  for  defendants 
(31  S.  W.  993)  was  reversed  by  the  supreme 
court  of  Uie  United  States  (16  Sup.  Ct  456). 
On  the  same  day  the  latter  court,  In  an  action 
in  the  federal  courts  by  the  Union  &  Planters' 
Bank  against  the  county  of  Shelby,  city  of 
Memphis,  and  others,  for  an  injunction,  in- 
volving one  of  the  same  questions  involved  in 
the  state's  actions,  reversed  a  decree  for  com- 
plainant (16  Sup.  Ct  558).  On  the  opinions 
of  the  supreme  court  of  the  United  States  and 
the  mandates  in  the  state's  cases,  the  city  of 
Memphis  and  the  county  of  Shelby  move  for 
a  decree  against  the  Bank  of  Commerce,  for 
privilege  taxes  for  the  year  1889  and  subse- 


quent years,  and  for  ad  valorem  taxes  against 
its  capital  stock  for  the  years  1887  to  1891, 
Inclusive,  without  prejudice  to  taxes  for  sub- 
sequent years.     Motions  denied. 

Morgan  &  McFarland,  for  plaintiff.  Met- 
calf  &  Walker,  for  def mdant 

GIT/HAM,  Special  Judge.  At  the  last  term 
of  this  court  these  cases  were  heard  and  decid- 
ed, and  are  reported  in  95  Tenn.  221,  31  S.  W. 
993,  under  the  style  of  State  v.  Bank  of  Com- 
merce. The  bills  were  filed  to  collect  taxes 
claimed  to  be  due  to  the  flty  of  Memphis  and 
the  county  of  Shelby  for  several  years  subse- 
quent to  1886,  aggregating  about  ?100,000.  It 
was  then  contended  by  the  bank  that  under  Its 
charter  it  paid  a  commuted  tax  upon  its 
shares  of  stock  in  lieu  of  all  other  taxes.  Foe 
the  county  and  city  it  was  contended  that 
either  the  shares  of  stock  In  the  hands  of  the 
shareholders  or  the  capital  stock,  one  or  the 
other,  but  not  both,  were  subject  to  general 
taxation.  By  the  decree  then  rendered,  this 
court  adjudged  that  the  shares  of  the  stock  In 
the  hands  of  the  shareholder  were  subject  to 
general  taxatloa  In  the  decree  no  reference 
is  made  to  the  capital  stock,  nor  does  It  in 
terms  adjudicate  that  the  capital  stock  Is  not 
subject  to  general  or  ad  valorem  taxation;  but 
the  opinion  then  delivered  goes  fully  into  this 
question,  and  the  court  undoubtedly  then  held 
that  the  capital  stock  was  not  subject  to  gen- 
eral taxation.  State  v.  Bank  of  Commerce, 
95  Tenn.  23f,  31  a  W.  997.  The  cases  went 
by  writ  of  error  to  the  supreme  court  of  the 
United  States,  were  advanced  for  heating,  and 
have  been  recently  decided.  The  court  re- 
versed 80  much  of  the  decree  of  this  court  as 
adjudged  that  the  shares  of  stock  in  the  hands 
of  the  shareholders  were  subject  to  general 
taxation.  16  Sup.  Ot  456.  The  charter  of 
the  Union  &  Planters'  Bank  is  in  substance 
the  same  as  that  of  the  Bank  of  Commerce. 
After  the  decision  of  the  Bank  of  Commerce 
Case  by  this  court,  at  the  last  term.  In  which 
it  was  held  that  the  surplus  and  undivided 
profits  of  that  bank  were  liable  to  ad  valorem 
taxes  imposed  by  the  state,  etc.,  notwithstand- 
ing the  exemption  of  its,  capital  stock  from 
such  taxation,  the  Union  &  Planters'  Bank 
filed  in  the  United  States  circuit  court  for  the 
Western  district  of  Tennessee  Its  bill  to  enjoin 
the  county  of  Shelby  et  aL  from  forcing  pay- 
ment from  It  of  a  tax  upon  Its  surplus  and  un- 
divided profits.  That  court  held  the  tax  to  be 
illegal,  and  enjoined  its  collection.  Upon  ai>- 
peal  by  the  county  of  Shelby,  the  case  went 
to  the  supreme  court  of  the  United  States,  was 
likewise  advanced  for  hearing,  and  was  heard 
with  the  Bank  of  Commerce  Case  and  other 
cases  from  this  court  In  deciding  the  Bank 
of  Commerce  Case  the  court  says:  "We  can- 
not therefore,  review  the  deblslon  of  the  state 
court  allowing  the  claim  of  exemption  from 
general  taxation  of  the  capital  stock  of  the 
bank,  although  the  consequence  is  that  in 
these  cases  both  the  capital  stock  and  the 
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shares  of  stock  thereof  In  the  hands  of  the 
shareholders  escape  all  taxation  other  than  the 
charter  tax."  16  Sup.  Ot.  460.  In  the  Union 
&  Planters'  Bank  Case  the  court  had  the  ques- 
tion before  It,  and  upon  a  review  of  all  the 
cases,  state  ^nd  federal,  held  that  the  capital 
stock  of  the  Union  &  Planters'  Bank  was  sub- 
ject to  general  taxation.  16  Sup.  Ct.  562.  Up- 
on these  opinions,  and  the  mandates  In  the 
Bank  of  Commerce  Case,  the  city  of  Memphis 
and  the  county  of  Shelby  now  more  this  court 
to  enter  a  decree  against  the  Bank  of  Com- 
merce for  privilege  taxes  for  the  year  1889 
and  subsequent  years  here  involved,  and  also 
for  ad  valorem  taxes  against  the  capital  stock 
of  said  bank  for  the  years  1887  to  1891,  In- 
clusive, and  without  prejudice  to  taxes  for 
subsequent  years.  Upon  these  motions  the 
contention  of  the  city  and  coun^  is  that  the 
decree  of  the  last  term  should  be  treated  as  a 
unit,  and  should  now  be  so  modified  as  to  con- 
form to  the  opinion  of  the  supreme  court  in 
the  Union  &  Planters'  Bank  Case,  by  taxing 
the  capital  stock  of  the  Bank  of  Commerce, 
and  also  by  taxing  the  bank  with  the  privi- 
lege taxes  mentioned.  The  contention  of  the 
bank  Is  that  our  decree  of  the  last  term  is 
tinal,  and  that  it  cannot  at  this  term  be  re- 
versed, altered,  or  changed. 

The  principal  questions  now  raised  are: 
(1)  Was  the  liability  of  the  capital  stock  to 
general  taxation  by  this  court  at  the  last 
term  adjudicated?  (2)  If  so,  can  we  now 
readjudicate  that  question,  and  tax  the  capi- 
tal stock?  The  decree  is  silent 'on  the  sub- 
ject, but  the  opinion  is  full  and  clear.  No 
one  can  read  the  opinion  without  under- 
standing that  this  was  one  of  the  leading 
questions  debated,  considered,  and  by  the 
court  decided.  In  Fowlkes  v.  State,  82 
Tenn.  19,  this  court,  Judge  Cooper  deliver- 
ing the  opinion,  has  said:  "And  even  if  the 
presumption,  as  stated  by  the  referees,  was 
that  the  dismissal  was  on  the  merits,  if  the 
record  leaves  the  matter  in  doubt,  this  court 
may  look  to  the  opinion  of  the  court  then 
delivered,  which  Is  also  a  record,  to  clear  up 
the  doubt"  The  supreme  court  of  the  Unit- 
ed States  In  a  recent  case  (In  re  Sanford 
Fork  &  Tool  Co.,  160  U.  S.  256,  16  Sup.  Ot 
291)  say  that  the  opinion  delivered  by  the 
court  may  be  consulted  to  ascertain  what 
was  intended  by  its  mandate.  Upon  auinor- 
Ity  we  think  it  clear  that  we  may  look  to 
the  opinion,  in  connection  with  the  decree, 
to  ascertain  what  was  intended  to  be  and 
was  by  the  court  decided.  These  suits  were 
instituted  to  obtain  a  construction  of  the 
bank's  charter,  and  to  settle  the  question 
whether  the  charter  tax  was  on  .the  capital 
stock  or  on  the  shares  of  stock  in  the  hands 
of  the  shareholders,  and  to  collect  the  gen- 
eral tax  from  the  one  or  the  other,  as  the 
court  might  construe  its  charter  and  locate 
the  charter  tax.  The  exemption  of  the  capi- 
tal stock  from  ad  valorem  taxation  was 
therefore  necessarily  involved,  and  was  a  vi- 
tal issue  of  the  case.    We  understand  it  to 


be  well  settled  that  all  the  issues  wnicn 
might  have  been  raised  and  litigated  are 
concluded,  the  same  as  if  they  had  been 
directly  adjudicated  and  included  In  the 
judgment  or  decree.  Llndsley  v.  Thompson, 
1  Tenn.  Ch.  272;  21  Am.  &  Eng.  Enc.  Law, 
216.  We  need  not,  however,  rest  our  opin- 
ion on  this  doctrine,  for.  In  the  present  case, 
the  very  question  was  litigated,  both  in  the 
court  below  and  in  this  court  We  are  of 
the  opinion,  and  therefore  hold,  that  the  de- 
cree of  the  last  term,  construed  in  connec- 
tion with  the  opinion,  adjudged  that  the  cap- 
ital stock  of  the  Bank  of  Commerce  was  not 
subject  to  general  taxation. 

This  brings  us  to  the  second  question, 
which  is,  whether  we  now  havQ  the  power  to 
reverse,  change,  or  modify  our  decree  of  the 
last  term,  or  to  now  pass  a  decree  Incon- 
sistent with  our  adjudication  of  that  term? 
It  is  settled  and  familiar  law  that  no  court 
can,  upon  a  second  writ  of  error  or  appeal, 
although  in  the  same  case  and  between  the 
same  parties,  change  or  modify  its  rulings 
of  a  former  term.  Supervisors  v.  Kennlcott, 
94  U.  S.  499;  Clark  ▼.  Keith,  106  U.  S.  464. 
1  Sup.  Gt  568.  It  is  also  settled  law  that 
no  court  can  in  such  case  change  or  modify 
Its  judgment  of  a  former  term,  except  for 
clerical  errors.  Elliot  t.  Cochran,  1  Cold. 
389;  Slbbald  v.  U.  S.,  12  Pet  488.  None  of 
the  cases  which  have  been  cited  by  counsel, 
and  none  which  the  court  have  been  able  to 
find,  hold  that  this  court  has  the  power  to 
reverse  or  change  its  adjudication  of  a  for- 
mer term.  If  the  supreme  court  of  the  Unit- 
ed States  could  not  have  directed  this  court 
by  mandate  to  change  its  rulings  and  tax 
the  stock,  because  It  had  not  jurisdiction  of 
the  question,  and  if  that  court,  upon  a  sec- 
ond writ  of  error,  is  concluded  by  its  judg- 
ment of  a  former  term,  although  in  the  same 
case  and  between  the  same  parties,  upon 
what  principle  can  this  court  go  behind  its 
judgment  of  a  former  term,  although  in  the 
same  case  and  between  the  same  parties? 
Had  the  supreme  court  of  the  United  States 
jurisdiction  of  this  question,  and  by  Its  man- 
date had  directed  this  court  to  reverse  it» 
decree,  then  there  could  be  no  question  ei- 
ther as  to  our  jnrlsdlctlon  or  our  duty  to 
enter  such  decree.  We  are  of  the  opinion 
that  this  court  has  not  the  power  to  now 
pass  a  decree  taxing  the  stock  of  the  Bank 
of  Commerce  for  the  years  here  involved, 
nor  to  decree  payment  of  the  privilege  taxes 
of  said  years.  It  follows  that  we  have  no 
power  to  dismiss  the  bills  without  prejudice. 
Both  motions  are  disallowed.  A  decree  will 
be  entered,  in  pursuance  of  the  mandates, 
reversing  so  much  of  the  decree  of  the  last 
term  as  is  herein  directed,  and  otherwise  af- 
firming it 

CALDWELL  and  ALLEN,  JJ.,  do  not  con- 
cur In  the  conclusions  here  announced,  be- 
ing of  the  opinion  that  the  court  should  now 
mold  its  decree  to  conform  to  the  opinion  of 
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the  supreme  conrt  of  the  United  States  in 
the  Union  &  Planters'  Bank  Case,  and  ad- 
judge the  Bank  of  Ck>mmerce  liable  for  ad 
Talorem  and  privilege  taxes. 

BBAED,  J.,  being  dlsqualifled,  did  not  sit 
In  this  case. 


STATE,  to  Use  of  SHELBY  COUNTY,  ▼. 

HERNANDO  INS.  CO.  et  al. 

SAME  V.  BLUFF  OITY  INS.  CO.  et  aL 

(Supreme  Oonrt  of  Tennessee.     June  16,  1896.) 

OOHSTITOTIOKAI.  LAW  —  TAXATION  —  JUDOMBNT  OF 

FSDIKAL  Sdfkbub  Coobt— Conolusivb- 

KISS  ON    STATB    CoDBT. 

1.  The  charter  of  an  insurance  companr, 
proriding  that  the  companr  shall  pay  a  state 
tax  of  a  certain  amount  on  each  share  of  capi- 
tal stock,  which  shall  be  in  lien  of  all  other  tax- 
es, does  not  exempt  from  farther  taxation  the 
capital  stock. 

2.  The  decision  of  the  federal  supreme  court 
on  the  question  of  whether  a  state  statute  vio- 
lates the  federal  constitution  is  binding  on  the 
state  courts  whicheyer  way  the  question  is  de- 
cided. 

8.  The  decision  of  the  federal  supreme 
eonrt,  determining  that  the  decisions  of  a  state 
court  holding  a  state  statute  in  regard  to  the 
taxation  of  a  coriwration  a  Tiolation  of  the  fed- 
eral constitution  bare  not  become  a  rule  of 
£ropert7,  and  that  the  statute  is  constitutional, 
I  binding  <«  the  state  courts. 

Appeal  from  chancery  conrt,  Shrfby  coun- 
ty; W.  D.  Beard,  Chancellor. 

Actions  by  the  state  of  Tennessee,  to  use, 
etc.,  against  the  Hernando  and  the  Bluff 
City  Insurance  Companies.  From  a  decree 
for  defendants,  plaintiff  appeals.    Reversed. 

Metcalf  &  Walker  and  C.  W.  Weatherford, 
for  appellant  Morgan  &  McFarland,  for  ap- 
pdleea 

OIIXHAM,  Special  Judge.  These  cases  In- 
volve the  same  questions  and  may  be  decid- 
ed together.  The  first  Is  a  bill  filed  by  the 
state  of  Tennessee  and  the  county  of  Shelby 
against  the  Hernando  Insurance  Company 
et  al.  to  collect  the  state  and  county  taxes 
for  the  years  1887, 1888,  1889, 1890,  and  1891, 
with  Interest,  attorney's  fees,  etc.,  upon  the 
ca'pital  stock  of  the  defendant  corporation,  or, 
in  the  alternative,  upon  the  shares  of  stock 
In  the  hands  of  shareholders.  The  second  is 
a  similar  bill  against  the  BlutT  City  Insurance 
Company,  to  collect  the  state  and  county 
taxes,  with  interest,  attorney's  fees,  etc.,  for 
the  same  years,  upon  its  capital  stock,  or,  in 
the  alternative,  upon  the  shares  of  the  stock 
In  the  hands  of  the  shareholder.  The  bills 
aver:  That  the  defendant  corporations  were 
duly  chartered  under  the  laws  of  this  state 
prior  to  1870,  and  that  by  the  tenth  section 
of  each  of  said  charters  it  is  provided:  "Said 
company  shall  pay  to  the  state  an  annual 
tax  of  one-half  of  one  per  cent,  on  each  share 
of  capital  stock  subscribed,  which  shall  be 
in  lieu  of  all  other  taxes."  That  the  state, 
by  Its  revenue  laws,  bad  Imposed  such  taxes, 
and  that  the  same  had  been  duly  assessed 
v.36s.w.no.5 — 46 


against  said  corporations  and  shareholders. 
The  defendants  in  the  court  below  moved  to 
dismiss  the  suits  on  the  ground  that  the  bills 
upon  their  faces  showed  that,  by  the  charter 
of  the  defendant  company,  both  Its  capital 
stock  and  shares  of  stock  were -exempt  from 
taxation  other  than  that  imposed  by  the 
charter,  and  that  the  laws  of  the  state  under- 
taking to  impose  such  taxes  were  In  conflict 
with  section  10,  art  1,  of  the  constitution  of 
the  United  States.  The  motions  were  sus- 
tained, and  the  bUls,  on  November  22,  1891, 
were  dismissed.  The  state  of  Tennessee  and 
county  of  Shelby  have  by  writs  of  error 
brought  the  cases  to  this  court,  and  have 
assigned  appropriate  errors;  the  errors  as- 
signed being  that  the  capital  stock  of  each 
of  the  defendant  corporations  was  legally 
subject  to  the  taxes  Imposed. 

In  dismissing  these  bills,  the  chancellor 
doubtless  followed  the  law  as  announced  by 
this  court  in  Memphis  v.  Hernando  Ins.  Co., 
91  Tenn.  546,  19  S.  W.  758,  and  the  wrtts  of 
error,  we  asamue,  are  now  prosecuted  to  get 
the  supposed  benefit  of  more  recent  decisions 
made  upon  the  subject  by  the  supreme  conrt 
of  the  United  States.  In  the  year  1836  the 
charter  of  the  Union  Bank  of  Tennessee  was 
brought  before  this  court  for  construction. 
The  eleventh  section  of  that  charter  provides: 
"In  consideration  of  the  privileges  granted 
by  the  charter,  the  bank  agrees  to  pay  an- 
nually the  one-half  of  one  per  cent  on  the 
amount  of  the  capital  stock  paid  in  by  the 
stockholders,  othei  than  the  state."  The 
court,  Judge  Turley  delivering  the  opinion, 
held  that  exemption  was  of  the  capital  stock, 
but  that  the  shares  of  stock,  so  far  as  held 
by  the  resident  owners,  were  taxable.  Union 
Bank  of  Tennessee  v.  State,  9  Yerg.  490.  In 
1873  this  court  held.  Judge  Nicholson  deliver- 
ing the  opinion,  that  the  dty  of  Memphis 
could  not  exact  from  the  Hernando  Insurance 
Company,  one  of  the  present  defendants,  a 
license  hit,  and  upon  the  g^round  that,  under 
its  charter,  the  corporation  was  not  subject 
to  other  or  further  taxation  than  the  charter 
tax  upon  its  capital  stock,— citing  and  approv- 
ing the  case  of  Union  Bank  of  Tennessee  v. 
State,  9  Yerg.  490.  City  of  Memphis  v.  Her- 
nando Ins.  Oo.,  6  Baxt  527.  At  the  same 
time  (1873),  in  the  case  of  De  Soto  Bank  v. 
City  of  Memphis,  Judge  Freeman  delivering 
the  opinion,  where  It  was  sought  by  the  city  to 
tax  the  real  estate  of  the  corporation,  in  which 
a  part  of  its  capital  was  Invested,  it  was  as- 
sumed that  the  exemption  was  of  the  capital 
stock,  and  that  the  shares  of  the  stock  in  the 
haud,s  of  the  shareholders  were  taxable.  De 
Soto  Bank  v.  City  of  Memphis,  G  Baxt  415. 
In  1876,  this  court.  Judge  Freeman  delivering 
the  opinion.  In  City  of  Memphis  v.  Farring- 
ton,  8  Baxt.  539,  construing  the  charter  of  the 
Union  &  Planters'  Bank  and  others,  held  the 
capital  stock  not  subject  to  general  taxation, 
but  that  the  shares  of  stock  were  taxable. 
This  case  went  by  writ  of  error  to  the  su- 
preme court  of  the  United  States,  and  was. 
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In  1877  decided,  Justice  Swayne  delivering 
the  opinion.  95  U.  S.  670.  That  court  held 
that  the  charter  tax  was  upon  the  shares  of 
stock,  and,  the  same  not  being  subject  to  oth- 
er taxation  than  the  charter  tax,  the  decree 
of  this  court  was  reversed.  In  1881,  in 
Bank  of  Commerce  v.  McGowan,  6  Lea,  703, 
Judge  Cooper  delivering  the  opinion,  where 
It  was  sought  to  tax  the  real  estate,  in  which 
a  part  of  the  bank's  capital  was  invested,  it 
was  held  that  the  real  estate,  so  far  as  used 
by  the  bank  for  a  banking  bouse  was  not 
taxable,  and  upon  the  ground  that  its  capital 
stock  was  exempt  from  general  taxation,— cit- 
ing and  approving  De  Soto  Bank  v.  City  of 
Memphis,  6  Baxt  415.  In  this  case  the  Far- 
rlngton  Case,  95  U.  S.  679,  was  first  cited  by 
this  court  Of  that  case,  Judge  Cooper,  at 
page  705,  says:  "It  was  there  held  that  the 
provision  In  the  bank's  charter,  like  the  one 
before  us,  is  a  contract,  and  will  protect  the 
shares  of  the  stockholders  from  additional 
taxation.  We  recognize  the  controlling  au- 
•  thority  of  that  court  In  such  cases,  and  yield 
to  its  decisions.  The  provision  In  question 
will  therefore  protect  the  capital  stock  and 
the  shares  of  the  stockholders,  from  any  tax- 
ation beyond  that  prescribed  in  the  charter." 
Here  the  court  construed  the  Parrington  Case 
to  exempt  both  shares  of  stock  and  capital 
stock.  This  case  also  went  to  the  supreme 
court  of  the  United  States  by  writ  of  error, 
under  style  of  Bank  v.  Tennessee,  104  U.  S. 
493,  and  was  decided  and  aiBrmed  in  October, 
1881,  Mr.  Justice  Field  delivering  the  opin- 
ion. Referring  to  the  opinion  of  the  supreme 
court  of  the  United  States  in  the  latter  case. 
Judge  Caldwell,  speaking  for  this  court  in 
Memphis  v.  Hernando  Ins.  Co.,  91  Tenn.  554, 
.555,  19  S.  W.  768,  truly  said:  "It  is  technical- 
ly true,  as  contended  by  complainant,  that  the 
writ  of  error  in  the  last  case  took  up  only  so 
much  of  the  controversy  as  this  court  had  de- 
cided against  the  bank,  and  that  therefore  the 
supreme  court  of  the  United  States  cannot 
properly  be  said  to  have  decided  that  even  a 
part  of  the  bank's  buildings  was  exempt  un- 
der its  charter.  Nevertheless,  the  reasoning 
of  the  court  shows  that  such  was  Its  opinion. 
Indeed,  that  decision,  as  well  as  the  decision 
of  this  court,  was  based  upon  the  Idea  (1) 
that  the  capital  stock  was  exempt  from  all 
taxation  except  that  prescribed  in  its  charter, 
and  (2)  that,  such  being  the  case,  a  building 
in  which  part  of  its  capital  stock  has  been 
Invested  must  be  exempt,  so  far  as  used  by 
the  bank  for  its  legitimate  corporate  pm> 
poses,  but  no  further."  In  1884,  In  State  v. 
Butler,  13  Lea,  400,  Judge  Cooke  delivering 
the  opinion,  it  was  assumed  that  the  Far- 
rington  Case  held  that  both  the  capital  stock 
and  the  shares  of  stock  were  exempt  from 
other  taxation  than  that  of  the  charter  tax. 

Later,  in  1888,  in  State  v.  Butler,  88  Tenu. 
614,  8  S.  W.  586,  Judge  Folkes  delivering  the 
opinion,  where  it  was  again  sought  to  tax 
the  real  estate  of  the  Bank  of  Commerce,  it 
was  assumed  by  the  court  that  the  capital 


stock  of  that  bank  was  exempt  from  general 
taxation.  Still  later,  the  city  of  Memphis 
filed  bills  in  the  chancery  court  of  Memphis 
seeking  to  recoTer  ad  valorem  taxes  for 
the  years  1887  to  1891,  Inclusive,  from  the 
Union  &  Planters'  Bank,  the  Hernando  In- 
surance Company,  and  the  BlufT  City  Insur- 
ance Company,  the  two  last  being  the  present 
defendants,  upon  their  capital  stock,  or.  In 
the  alternative,  to  recovw  from  the  stockhold- 
ers the  same  amount  as  taxes  on  the  shares 
of  stock  held  by  them,  respectively,  during 
said  years.  Upon  demurrer,  the  bills  were 
In  the  court  below  dismissed,  and  upon  ap- 
peal were  heard  and  decided  by  this  court  in 
1892,  Justice  Caldwell  delivering  the  opinion. 
91  Tenn.  546,  19  S.  W.  758.  These  cases, 
therefore,  involved  city  taxes  for  the  same 
years  for  which  It  is  here  sought  to  recover 
state  and  county  taxes.  This  court,  constru- 
ing the  Farrington  Case  in  the  light  of  all 
federal  decisions  bearing  thereon,  and  espe- 
cially Tennessee  v.  Whitworth,  22  Fed.  80, 
Id.,  117  U.  S.  136,  6  Sup.  Ct  645,  and  Bank  v. 
Tennessee,  104  U.  S.  493,  and  following  the 
construction  given  that  case  by  this  court  in 
Bank  of  Commerce  v.  McOowan,  6  Lea,  705, 
State  V.  Butler,  13  Lea,  406,  and  Id.,  86  Tenn. 
633,  8  S.  W.  5S6,  held  that  the  charter  tax  upon 
the  shares  of  stock  was  In  lieu  of  all  other  tax- 
es, whether  against  the  shares  of  stock  in  the 
hands  of  the  shareholders  or  the  capital  stock; 
the  court  at  the  same  time  taking  occasion  to 
say  that  It  Is  so  held  only  by  reason  of  the 
authority  of  the  cases  of  Farrington  v.  Ten- 
nessee, 95  U.  S.  679,  and  Bank  v.  Tennessee, 
104  U.  S.  493,  construed  together,  but  that. 
as  an  original  proposition,  they  would  then 
still  have  held  the  shares  subject  to  ad 
valorem  taxation.  In  City  of  Memphis  v. 
Home  Ins.  Co.,  91  Tenn.  658,  19  S.  W.  1042, 
decided  at  the  same  term  (1892),  the  opinion 
being  delivered  by  the  same  Judge,  it  was 
held  that  under  the  charter  of  that  company 
the  charter  tax  was  upon  the  capital  stock, 
and  that  the  shares  were  taxable.  The  char- 
ter there  under  consideration  difCers  from 
that  involved  in  the  Farrington  Case.  Its  ex- 
emption clatise  is  there  dted,  being,  "There 
shall  be  a  state  tax  of  one-half  of  one  per 
cent  upon  the  amount  of  the  capital  actually 
paid  in."  The  court  says  this  charter  is,  in 
legal  import,  the  same  as  that  of  the  Union 
Bank,  construed  in  0  Yerg.  490;  our  court 
thtis  distinguishing  this  class  of  charters 
from  those  construed  In  the  Farrington  Case. 
The  same  was  again  held  at  the  same  term, 
the  opinion  being  delivered  by  the  same 
Judge,  in  case  of  City  of  Memphis  v.  Memphis 
City  Bank,  91  Tenn.  574,  19  S.  W.  1045;  the 
construction  there  being  of  the  charter  of 
the  Memphis  City  Bank,  which  does  not  ma- 
terially differ  from  that  of  the  Home  Insur- 
ance Company.  At  the  last  term,  in  State 
V.  Bank  of  Commerce,  95  Tenn.  221,  31  S. 
W.  992,  GiUham,  Special  Judge,  delivering 
the  opinion,  the  exemption  clause  of  the 
charter  of  the  Bank  of  Commerce  was  again 
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constmed,  and.  npon  consideration,  aa  we 
held,  for  the  first  time,  of  the  full  charter, 
tre  again  decided  that  the  exemption  applied 
to  the  capital  stock,  and  that  the  shares  In 
the  hands  of  the  shareholders  were  taxable. 
In  1893  after  the  91  Tenn.  cases  were  decid- 
ed, the  state  of  Tennessee  and  Shelby  coun- 
ty filed  bills  In  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Tennessee 
against  the  Union  &  Planters'  Bank  and  the 
Bank  of  Commerce  to  recover  state  and 
county  taxes  for  the  years  1887  to  1891. 
These  suits  were,  however,  by  the  supreme 
court  of  the  United  States,  dismissed  for  want 
of  Jurisdiction.  Tennessee  v.  Union  &  Plant- 
ers' Bank,  152  U.  S.  454,  14  Sup.  Ct.  654. 
After  the  decision  of  the  Bank  of  Commerce 
Case  and  oth«r  cases  by  this  court  at  the 
last  term  (31  S.  W.  993),  the  Union  &  Plant- 
ers' Bank  filed  In  the  circuit  court  of  the 
United  States  for  the  Western  district  of 
Tennessee,  at  Memphis,  a  bill  against  the 
county  of  Shelby  and  others  to  enjoin  the 
collection  of  taxes  upon  its  surplus  and  un- 
divided profits.  That  court  sustained  the 
bill,  Judge  Hammond  delivering  the  opinion, 
and  enjoined  the  collection  of  taxes.  The 
case  was  by  the  defendants  appealed  to  the 
supreme  court  of  the  United  States,  was 
advanced  for  hearing,  and  decided  in  March, 
1898.  161  C.  &  149,  16  Sup.  Ct  668.  The 
Bank  of  Commerce  Case  and  other  cases  de- 
cided by  this  court  jat  the  last  term  were  by 
the  defendants  by  writ  of  error  also  taken  to 
that  court,  were  heard  at  the  same  time,  and 
were  decided  with  the  Union  &  Planters' 
Bank  Case,  Justice  Peckbam  delivering  the 
opinion,  and  are  reported  In  161  U.  S.  and  16 
Sup.  Ct  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  134,  16  Sup.  Ct  456;  Mercantile 
Bank  v.  Tennessee,  161  U.  S.  161, 16  Sup.  Ct. 
461;  Planters'  Fire  &  Marine  Ins.  Co.  v.  Ten- 
nessee, 161  U.  S.  193, 16  Sup.  Ct  466;  Mem- 
phis City  Bank  v.  Tennessee,  161  U.  S.  193, 
16  Sup.  Ct  468;  Home  Insurance  &  Trust 
Co.  v.  Tennessee,  161  U.  S.  198,  16  Sup.  Ct 
476.  The  court  reversed  so  much  of  our  de- 
cree In  the  Bank  of  Commerce  Case  as  held 
the  shares  subject  to  taxation,  and,  on  re- 
hearing, so  much  only  as  held  the  |200,000  of 
stock  issued  prior  to  1870  taxable.  In  the 
Union  &  Planters'  Bank  Case  It  was  helo 
that  under  the  charter  of  that  bank  and  its 
exemption  clause,  its  capital  stock  was  sub- 
ject to  general  taxation.  The  Farrlngton 
Case  la  there  construed,  and  the  court  say 
that,  properly  understood,  that  case  does 
not  hold  that  both  the  shares  and  the  capital 
stock  are  exempt  from  taxation.  The  char- 
ter of  the  defendant  companle"  <lo*«  not 
materially  differ  from  that  of  the  Union  & 
Planters'  Bank. 

It  is  insisted  by  the  complainants  that  this 
decision  by  the  supreme  court  of  the  United 
States  should  by  this  court  be  treated  as 
finally  settling  this  vexed  question,  and  that 
we  should  follow  that  decision,  and  apply 
the  principles  there  announced  to  the  present 


cases.  Upon  the  other  hand,  defendants  in- 
sist that  this  court  should  adhere  to  its  cqn- 
vlctions  and  rulings,  as  repeatedly  expressed 
from  1836  to  1895,  a  period  of  nearly  60 
years,  except  where,  under  its  construction  of 
the  Farrlngton  Case,  this  court  has  in  some 
of  its  cases  held  that  both  the  capital  and 
the  shares  of  the  stock  were  exempt  They 
Invoke  the  doctrine  of  stare  decisis.  It  Is  to 
be  regretted  that  the  opinion  of  the  supreme 
court  of  the  United  States  in  the  Farrlngton 
Case  was  so  worded  as  to  have  brought 
about  the  declaration  by  Justice  Cooper, 
speaking  for  this  court  In  Bank  of  Com- 
merce V.  McOowan,  6  Lea,  703,  that  it  estab- 
Ushed  an  exemption  of  both  shares  of  stock 
and  capital  stock  from  all  taxation,  except 
the  one-half  of  1  per  cent  prescribed  by  the 
charter.  Of  the  opinion  In  the  Farrlngton 
Case,  Mr.  Justice  Peckham,  In  the  Union  & 
Planters'  Bank  Case,  says:  'There  are  un- 
doubtedly some  expressions  in  the  opinion  of 
Mr.  Justice  Swayne  which  lend  color  to  the 
Idea  that  in  his  belief  not  only  were  the 
shares  In  the  hands  of  the  shareholders  ex- 
empt from  further  taxation  than  that  im- 
posed by  the  charter,  but  that  the  property 
of  the  cori)oratlon  was  Itself  exempt  from 
any  taxation  other  than  that  provided  for  in 
that  section."  It  Is  further  to  be  regretted 
that  the  supreme  court  of  the  United  States, 
in  reviewing  the  opinion  of  this  court  in 
Bank  of  Commerce  v.  McGowan,  supra,— an 
opinion  that  was  founded  upon  what  Judge 
Cooper  declared  to  be  the  construction  by 
this  court  of  the  meaning  and  result  of  the 
Farrlngton  Case,— did  not  at  that  time  cor- 
rect what  It  now  decides  to  be  an  erroneous 
reading  of  its  opinion  In  the  Farrlngton  Case. 
It  is  undoubtedly  true  that  In  said  case  of 
Bank  of  Commerce  v.  McGowan  the  ques- 
tion of  the  exemption  of  both  the  shares  of 
the  capital  stock  was  not  before  the  court  for 
decision,  and  it  la  further  true  that  the  su- 
preme court  of  the  United  States,  in  review- 
ing that  opinion  and  declaration,  bad  no 
I>ower  to  reverse  the  Judgment  of  this  court 
in  so  far  as  It  was  in  favor  of  the  bank. 
Bat  this  court,  finding  in  the  case  of  Bank  of 
Commerce  v.  McGowan  an  explicit  declara- 
tion of  the  supposed  effect  of  the  opinion  in 
the  Farrlngton  Case,  and  finding  that  Judg- 
ment reviewed  by  the  supreme  court  of  the 
United  States  In  an  opinion  accepting  or 
seeming  to  accept  without  question  or  com- 
ment the  declaration  made  by  Judge  Cooper 
that  the  exemption  was  of  both  the  shares  of 
the  stock  and  the  capital  stock,  was  induced 
when  It  came  to  decide  the  case  of  Memphis 
V.  Hernando  Ins.  Co.,  91  Tenn.  546,  19  S.  W. 
758,  to  believe,  and  felt  Itself  constrained 
against  its  own  Judgment,  and  solely  by  the 
force  of  the  effect  attributed  to  these  opin- 
ions of  the  supreme  court  of  the  United 
States,  to  hold,  that  both  shares  of  stodi  and 
capital  stock  were  exempt  The- history  of 
the  litigation  over  this  and  like  charters 
shows  at  every  point  a  purpose  on  the  part 
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of  this  court  to  follow,  in  tbis  character  of 
qnestlon,  tbe  opinions  o£  the  United  States 
supreme  court,  and  striidngly  iilustrstes  the 
Importance  of  confining  the  Judicial  opin- 
ions to  the  exact  queatlons  to  be  decided. 

We  cannot  entertain  the  argument,  so  ably 
pressed  upon  us,  that  this  court  may  in  this 
case,  for  itself,  and  independent  of  the  opinion 
of  the  United  States  supreme  court,  determine 
the  issue  presented.  The  question  whether  a 
statute  of  Tennessee  which  imposes  upon  the 
defendant  taxes  violates  the  object  of  thelrcon- 
tract  being  a  federal  question,  it  is  such  wheth- 
er we  hold  the  statute  to  be  valid  or  void.  By 
the  Judiciary  act  of  1789,  c.  20,  §  25,  pro- 
ceedings In  error  ate  provided  for  only 
where  the  state  court  affirms  the  validity 
of  the  statute.  Why  a  writ  of  error  should 
have  been  allowed  to  one  party  and  de- 
nied the  other  Is  a  marvel  In  American 
Jurisprudence.  The  greater  wonder  is  that 
it  should  have  been  allowed  to  grow  hoary 
with  age.  This  provision  has,  possibly  for 
the  first  time,  done  its  perfect  work,  re- 
duced conclusions  to  their  last  results  in 
tbe  case  of  State  v.  Bank  of  Commerce, 
decided  by  us  at  the  last  term  (31  S.  W. 
993),  and  by  the  supreme  court  of  the  Unit- 
ed States  (16  Sup.  Ct  456,  1113)  and  again 
by  this  court  at  the  present  term  (36  S. 
W.  719).  At  the  last  term  we  held  that  the 
exemption  was  of  the  capital  stock,  but 
that  the  shares  were  taxable.  The  su- 
preme court  of  the  United  States  held  the 
shares  not  taxable,  and  reversed  so  much 
of  the  decree  of  this  court  as  so  adjudged. 
That  court  in  that  case  did  not  decide  that 
the  capital  stock  was  taxable,  for,  as  the 
state  did  not  and  could  not  sue  out  a  writ 
of  error,  there  was  no  jurisdiction;  but  In 
the  Union  &  Planters'  Bank  Case,  which 
had  gone  up  from  the  federal  court,  It  de- 
cided that  the  capital  stock  was  taxable. 
After  this,  complainants  moved  this  court 
to  change  its  decree  and  tax  the  capital 
stock,  upon  which  motion  we  held  that  we 
had  no  power  over  the  decree  of  the  last 
term.  The  result  is  that  both  courts  stand 
in  a  state  of  paralysis,  neither  being  able 
to  effectually  decree  its  opinion,  and  the 
bank  thus  escaped  all  ad  valorem  taxation, 
both  of  $200,000  of  its  capital  stock  and  its 
shares  of  stock,  while  the  Union  &  Plant- 
ers' Bank,  under  same  form  of  contract, 
must  pay  upon  Its  capital  stock. 

It  is  true  that,  should  we  here  decide  that 
tbe  capital  stock  of  the  defendant  corpora- 
tions was  not  subject  to  taxation,  our  de- 
cisions would  not  be  subject  to  review. 
But  would  this  course  meet  the  full  meas- 
ure of  responsibility  which  rests  upon  us?  We 
think  not  in  such  a  case  as  this.  It  has  long 
been  settled  that  hi  our  govemmoit  the  su- 
preme court  of  the  United  States  Is  the  final 
arbiter  of  all  such  federal  constitutional  ques- 
tions. That  court  must  at  last  decide  wheth- 
er a  law  of  one  of  the  states,  wh«i  drawn  In 
question,  violates  tbe  obligation  of  a  contract. 


Story,  Const  If  375-396,  and  notes;  Cohens  v. 
Virginia,  6  Wheat  264r-3Sl.  We  should  fol- 
low the  spirit  not  alone  the  letter,  of  that  pro- 
vision of  the  constitution,  and,  knowing  tbe 
opinion  of  the  supreme  court  of  the  United 
States,  follow  it,  although  our  decision  be  nor, 
under  tbe  present  Judiciary  act,  subject  to  re- 
view. In  the  Union  &  Planters'  Bank  Ose, 
161  U.  S.  149,  10  Sup.  Ct  558,  the  supreme 
court  of  the  United  States  holds  that  our  state 
decisions  on  the  subject  have  not  been  so  long 
and  firmly  established  as  to  constitute  a  rule 
of  property.  The  result,  if  not  the  reasoning 
of  that  court,  on  this  point  is  also  conclusive 
upcm  us,  and  must  be  treated  as  settling  this 
question.  Entertaining  these  views,  to  put 
the  court  in  accord,  and  to  finally  set  this 
question  at  rest,  we  are  constrained  to  bold 
that  the  capital  stock  of  both  the  defendant 
companies  enjoys  no  e:Kmptlon  from  taxation, 
and  to  overrule  to  this  extoit  our  state  cases, 
herein  cited,  which  hold  to  the  contrary.  The 
decree  of  the  chancellor  in  each  case  is  revers- 
ed, and  the  causes  remanded  to  the  cliancery 
court  for  further  appropriate  proceedings. 
The  defendants  will  pay  the  cost  of  the  ap- 
peal. 

BEARD,  J.,  behig  disqualified,  did  not  sit  on 
these  caseSL 


FIRST  NAT.  BANK  v.  MBACHBM  et  aL 

(0>art  of  Cyhancery  Appeals  of  Tennessee.    Jan.  - 

IS,  1896.) 

HoHBSTBiin  —  CoNviTAKca  BT  HusBAiCD  —  EvrsoT 

— Right  or  Sbliotion  —  Bbparatb  Tkaots  — 
Ubcrbb  is  Equitt— Rklibf  not  Pbatbd  for. 

1.  Prior  to  the  homestead  act  of  1879,  when 
actnal  occnpancy  of  a  designated  tract  was  es- 
sential to  the  existence  of  tbe  homestead  right, 
a  convefance  by  the  hnaband  alone,  contrary  to 
the  proyisions  of  the  statute,  and  of  CSonst  art 
11,  I  11,  was  void,  not  only  as  to  the  wife,  but, 
so  far  as  it  affected  the  homestead  right  as  to 
the  husband  also. 

2.  Tlie  same  rule  obtains  since  the  passage 
of  Act  1879,  c  171,  which  only  modified  the  pre- 
vious statutes  so  far  as  to  make  possession  with- 
out occupancy  sufficient  and  to  give  to  the  head 
of  a  family  the  priTllege  of  selecting  where  the 
homestead  shall  be  located. 

3.  In  Act  1879,  c.  171  (exempting  from  sale 
under  legal  process  real  estate  in  possession  of 
the  head  of  a  family  to  the  value  of  $1,000,  and 
giving  him  the  right  to  elect  "where  the  home- 
stead or  said  exemption  shall  be  set  apart 
whether  living  on  the  same  or  not"),  the  words 
"set  apart,"  and  the  accompanying  right  of  se- 
lection, regardless  of  actnal  residence,  apply 
only  to  proceedings  in  inritum,  not  to  private 
sales  and  mortgages;  and  the  fact  that  the  head 
of  a  family,  who  owns  several  tracts,  resides 
with  his  family  on  one  of  them,  worth  at  least 
$1.0(X),  is  notice  to  all  persons  taking  convey- 
ances from  him  that  it  has  been  adopted  as  a 
homestead,  and  that  he  may  convey  the  other 
tracts  free  from  the  homestead  right 

4.  The  bead  of  a  family  may  have  a  home- 
stead in  so  much  of  a  tract  of  land  lying  apart 
from  the  one  on  which  he  resides,  bnt  nsed  in 
connection  therewith,  as  is  necessary,  together 
with  the  residence  lot  to  make  up  the  value  of 
$1,000. 

6.  On  foreclosure  of  a  trust  deed,  a  sale  on 
time,  and  without  redemption,  in  accordance 
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with  the  terms  of  the  instrament,  may  be  de- 
creed, though  not  ipecially  prayed  for  in  the 
bill. 

Appeal  from  chancery  court,  Montgomery 
county;  C.  W.  Tyler,  Chancellor. 

BUI  by  the  First  National  Bank  against 
J.  H.  Meachem  and  others  to  enforce  a  deed 
of  trust.  Prom  the  decree,  complainant  and 
defendant  Meachem  both  appeal,  the  other 
defendants  having  suffered  an  order  pro  con- 
fpsso.    Modified. 

Leech  &  Savage,  for  complainant.  W.  M. 
Daniel,  for  defendants. 

NEIL^  J.  On  the  24th  day  of  February, 
1891,  the  defendant  J.  H.  Meachem,  for  the 
purpose  of  securing  to  Hemdon  and  Major 
fl  note  of  $5,000,  executed  to  them  a  deed 
of  trust  on  two  tracts  of  land  in  Montgom- 
ery c6unty;  one  tract  containing  60  acres, 
and  the  other  109  acres.  There  was  also 
some  other  Indebtedness  secured,  but  this 
does  not  affect  the  rights  asserted  in  the 
present  case;  and,  indeed,  there  is  nothing 
to  show  that  such  other  indebtedness  is  still 
outstanding,  and  it  need  not  be  further  no- 
ticed. The  said  deed  of  trust  contains  the 
foUnwing  language  at  its  close:  "If  the  said 
bills,  drafts,  etc.,  to  the  Northern  Bank,  shall 
b<>  paid  in  full  as  altove  provided  for,  then 
thin  mortgage  is  not  to  be  foreclosed  until 
the  expiration  of  the  two  years;  and  then. 
If  the  said  note  of  five  thousand  dollars  re- 
mains unpaid,  the  said  Hemdon  and  Major 
may  proceed  to  take  possession  of  said  land 
and  buildings,  appurtenances,  etc.,  and  sell 
same  for  cash,  and  pay  said  note,  with  inter- 
est, eta,  and  any  balance  shall  be  paid  to 
m«.  I  expres.sly  waive  the  right  of  home- 
stead in  and  to  all  the  land  above  mention- 
ed, I  being  possessed  of  ample  land  and 
homestead  right  outside  of  this  land  herein 
convsyed.  I  also  waive  the  right  of  redemp- 
tion tc  the  land  in  case  the  same  shall  be 
sold  under  this  mortgage."  The  complainant, 
being  the  holder  of  the  said  $.5,000,  as  col- 
lateral security  for  an  indebtedness  of  Hem- 
don and  Major  to  it  for  the  sum  of  $2,801.97, 
on  the  21st  of  September,  ISl&i,  filed  its  bill 
In  tho  chancery  couTt  of  Montgomery 
against  defendant  Meachem '  and  Hemdon 
and  Major  for  the  purpose  of  enforcing  said 
deed  of  trust  by  sale  of  the  property  for 
the  payment  of  the  said  $5,000  note,  alleg- 
ing that  the  trustees,  Herndon  and  Major, 
refused  to  execute  the  trust  out  of  court 
Hemdon  and  Major  suffered  an  order  pro 
confesso.  Meachem  answered.  Among  oth- 
er things  not  necessary  to  mention,  because 
wholly  unsustained  by  proof  or  any  attempt 
at  proof,  the  answer  contained  the  follow- 
ing: "Respondent  further  says  that  he  is 
entitled  to  a  homestead  in  the  said  mort- 
gaged property,  and  to  have  the  same  set 
apart  and  allowed  him  in  any  event,  and  this 
he  claims,  he  being  head  of  a  family,  with 
wife  and  children,  and  owning  no  other  real- 


ty, and  living  on  this  as  his  home."  The 
wife  of  Meachem  is  not  made  a  party  to  the 
cause. ' 

The  proof  shows  that,  at  the  date  of  the 
trust  deed  sought  to  be  enforced  herein,  de- 
fendant Meachem  owned,  besides  the  lands 
conveyed  in  the  trust  deed,  aoout  200  acres 
of  land,  which  he  sold  to  one  Shepherd  in 
1891,  for  $2,600.  His  wife  did  not  join  in 
the  deed  to  Shepherd,  nor  did  she  join  in  the 
trust  deed  under  consideration  in  the  present 
case.  The  two  tracts  conveyed  In  the  trust 
deed  do  not  join,  being  one-fourth  of  a  mile 
apart  Defendant  testifies,  however,  that 
they  are  used  as  one  farm  by  him.  The 
proof  shows  that  the  two  tracts  are  of  the 
aggregate  value  of  $1,500.  There  is  nothing 
in  the  record  to  show  the  value  of  the  r&- 
BI)ectlve  tracts  separately.  The  defendant 
now  owns  no  real  estate  other  than  the  two 
tracts  Included  in  the  trust  deed.  He  is  now, 
and  was  at  the  execution  of  the  trust  deed, 
the  head  of  a  family,  having  a  wife  and 
three  daughters.  It  does  not  clearly  appear 
upon  which  one  of  the  two  tracts  described 
in  the  trust  deed  (60  acres  and  109  acres) 
defendant  Meachem  lives.  The  chief  proof 
upon  this  subject  is  embraced  in  the  fol- 
lowing questions  and  answers:  "How  much 
land  have  you  where  you  live?  How  long 
have  you  lived  there?  Ans.  I  have  lived  on 
the  place  as  my  home  for  nearly  20  years. 
There  Is  160  acres.  It  is  In  two  tracts,— 
one  of  sixty  acres,  and  one  of  one  hundred 
and  nine.  They  do  not  join,  one  being  per- 
haps a  quarter  of  a  mile  [distant  from  the 
other],  but  they  are  used  as  one  farm  by 
me."  It  appears,  however,  that  the  dwelling 
house  is  on  the  60  acres,  and  It  may  be  fair- 
ly Inferred  that  he  inhabits  said  dwelling 
house.  It  is  perhaps  proper  to  state  that, 
in  addition  to  all  the  lands  above  mentioned, 
the  defendant  had,  at  the  execution  of  the 
trust  deed,  a  tract  of  about  50  acres  in  the 
following  situation:  He  held  it  by  an  unre- 
corded title  bond  from  one  "Hambough  & 
Goodlctt,"  but  had  paid  for  It  Some  ten 
years  prior  to  October  22,  1895,  he  placed 
one  Caroland  in  possession  of  this  land,  un- 
der agreement  to  sell  the  same  to  him,  and 
Caroland  remained  in  possession  from  that 
time  forward,  and  some  time  during  the  year 
1894  he  made  Caroland  a  deed  to  this  land, 
for  which  Caroland  agreed  to  give  him  be- 
tween five  hundred  and  six  hundred  dollars, 
on  one,  two,  and  three  years'  time,  for  which 
be  executed  his  notes  to  the  defendant  The 
wife  did  not  Join  In  this  deed.  The  chancel- 
lor decreed  that  the  defendant  was  entitled 
to  homestead  in  the  60-acre  tract,  and  direct- 
ed that  to  be  sold  subject  to  the  homestead 
right  He  decreed  that  defendant  was  not 
entitled  to  homestead  in  the  109  acres,  and 
directed  that  to  be  sold  free  of  the  home- 
stead right  The  decree  further  proceeds: 
"Should  the  first  or  nomestoad  tract  not  be 
worth  $1,000,  defendants  Meachem  and  wife 
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must  look  for  the  remainder  of  tbe  exemp- 
tion to  the  third  tract,  which  was  last  alien- 
ated by  the  husband,  it  being  worth  more 
than  one  thousand  dollars."  From  other 
parts  of  the  decree.  It  is  apparent  that  by  the 
expression  "the  third  tract"  the  chancellor 
had  reference  to  the  tract  that  had  been  sold 
to  Shepherd.  The  sales  were  ordered  for  the 
enforcement  of  the  deed  of  trust,  and  on  6, 
12,  18,  and  24  months,  barring  the  equity  of 
redemption.  Both  sides  appealed  from  the  de- 
cree. 

The  chief  question  suggested  by  complain- 
ant, and  debated  at  the  bar,  was  this: 
"Whether  or  not  a  married  man  can  con- 
vey his  home  place  without  bis  wife  Joining 
In  the  conveyance,  if  land  of  more  than  $1,- 
OCO  In  value,  ezclusive  of  the  home  place 
conveyed,  is  owned  by  the  head  of  the  fam- 
ily at  the  time  of  the  conveyance  of  the 
home  place."  The  complainant  insists  that 
inasmuch  as  the  defendant,  at  the  date  of 
the  trust  deed,  owned  other  lands,  of  more 
than  the  value  of  one  thousand  dollars, 
available  for  homestead  occupancy,  he  had 
the  right  to  convey  the  two  tracts  In  the 
trust  deed  free  from  the  homestead  claims, 
although  the  defendant  subsequently  sold 
these  lands,  and  his  wife  Joined  in  none  of 
the  conveyances.  The  defendant  contro- 
verts the  position.  The  defendant  also  raises 
the  following  questions  on  his  appeal:  (1) 
That  the  chancellor  erred  in  directing  the 
land  to  be  sold;  (2)  that  the  chancellor  erred 
in  directing  that,  if  the  60-acre  tract  should 
not  be  worth  $1,000,  Meachem  should  re- 
sort to  the  land  sold  to  Shepherd;  and  it  is 
urged  in  this  connection  "that  what  is  called 
the  two  tracts'  In  the  mortgage  has  always 
been  used  and  held  as  one  place,  and  it  Is 
the  homestead  in  fact,  although  separated 
a  few  hundred  yards." 

We  will  now  proceed  to  consider  these 
questions  as  far  as  they  are  raised  by  the 
pleadings  and  proof.  But,  before  going  into 
the  discussion,  we  must  premise  that  we  can 
only  consider  the  record  as  it  is  actually 
presented.  We  have  been  urged  In  one  of 
the  briefs  to  treat  the  case  as  if  the  wife 
were  before  the  court,  to  save  expense  to 
the  parties.  We  cannot  do  this.  She  is  not 
before  the  court  In  fact  and  the  case  must 
be  treated  in  that  way,  with  the  husband 
only  before  the  court  Whatever  the  rlghta 
of  the  wife  are,  they  must  remain  unaffected 
by  the  decree  that  may  be  pronounced  here- 
in, except  In  so  far  as  the  husband  Is  a 
trustee  for  her  and  her  family  in  the  ex- 
ercise of  his  rights  under  the  homestead  law, 
and  also  in  so  far  as  a  declaration  of  gen- 
eral principles  governing  a  particular  sub- 
ject affects  the  rights  of  all  parties  falling 
under  it 

We  take  up  first  the  two  homestead  ques- 
tions, and  will  consider  them  together.  Prior 
to  the  homestead  act  of  1879,  these  questions 
could  not  arise.    Before  that  act   It   was 


held  by  the  supreme  court  that  actual  oc«.ii- 
pancy  was  essential  to  the  existence  of  tne 
homestead  right  Roach  v.  Hacker,  2  Lea, 
U33;  Henry  v.  Wilson,  9  Lea,  176;  HoweU 
V.  Jones,  91  Tenn.  403,  19  S.  W.  767.  The 
law  of  the  subject  remained  in  this  condition 
until  the  passage  of  the  act  of  1879.  The 
new  features  introduced  by  that  act  (Acts 
1879,  c.  171)  were  that  possession  without 
occupancy  was  sufficient  and  that  the  situs 
of  the  homestead  should  be  at  the  selection 
of  the  head  of  the  family;  this  latter  under 
circumstances  hereinafter  more  speciflcallj 
referred  to.  Prior  to  that  act  the  home- 
stead being  designated,  and  in  a  sense  ct«- 
ated,  so  to  speak,  as  to  a  particular  tract  by 
the  actual  occupancy  thereof,  certain  Im- 
portant results  followed;  among  others,  the 
following:  If  the  husband  should  undertake 
to  sell  the  place  so  occupied— the  actual 
homestead  as  the  law  then  stood— without 
the  concurrence  of  the  wife,  the  sale  was 
void  as  to  her,  under  that  dausa  at  the  con- 
stitution which  provides  that  the  homestead 
shall  not  be  alienated  without  the  Joint  con- 
sent of  husband  and  wife  where  that  relation 
exists.  Const  art  11.  i  11.  So,  If  the  hus- 
band removed  the  wife  from  the  land,  she 
could  return  and  claim  it  So  the  deed,  so 
far  as  It  affected  the  homestead  right  was 
held  void  as  to  the  husband  himself  signing 
it  without  the  concurrence  of  the  wife.  Mash 
V.  Russell,  1  Lea.  543,  and  cases  dted.  All 
these  rulings,  however,  followed  tiova  the 
fact  that  there  was  a  designated  spot  to 
which  the  right  could  be  referred,  and  about 
which  contests  could  arise  and  could  be  con- 
sidered and  settled.  How  far  are  these  rul- 
ings applicable  under  the  act  of  18797  In 
the  case  of  Rhea  v.  Rhea,  15  Lea,  527,  528. 
It  IB  said:  "The  act  of  1879  exempts  ?l,0oO 
of  real  estate  belonging  to  the  head  of  a 
family,  whether  living  upon  it  or  not  The 
husband  Is  the  head  of  the  family,  and  it  Is 
exempt  for  his  use,  and  the  use  of  the  wife 
and  children.  He  cannot  alienate  It  without 
her  consent  nor  can  he  deprive  her  of  her 
right  to  Its  use  by  bis  wrongful  act  His 
conveyance  is  operative  against  himself 
alone,  and  does  not  affect  the  wife's  rights. 
Since  the  act  of  1879,  the  wife  may  assert 
her  claim  to  homestead  to  any  land  to  which 
the  right  attaches  under  that  act  unless  she 
has  divested  herself  of  the  right  by  Joining 
him  in  the  conveyance  of  it  in  the  mode 
prescribed  by  the  statute.  This  she  has  not 
done,  and  the  want  of  knowledge  by  David- 
son and  wife  that  the  wife  had  such  claim 
or  right  cannot  protect  them  against  the  con- 
sequences which  the  law  attaches  to  their 
failure  to  obtain  her  consent  to  the  sale." 

Can  there  be  any  estoppel  as  to  the  home- 
stead right  against  the  husband,  during  cov- 
erture, short  of  a  deed,  as  prescribed  by  stat- 
ute. In  conjunction  with  the  wife,  or  the  sub- 
sequent acquisition  of  another  homestead? 
In  the  case  of  Mash  v.  Russell,  1  Lea,  643. 
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which  was  decided  prior  to  the  act  of  1870, 
and  at  a  time  when  actual  occupancy  was 
essential  to  the  existence  of  the  homestead 
right,  it  was  said,  at  pages  544,  545,  speaking 
of  conveyances  made  by  the-  husband  alone: 
"The  land  being  in  the  actual  occupancy  of 
the  husband  and  wife  as  a  homestead  at 
the  date  of  the  conveyances  to  Russell  and 
Hilton,  those  conveyaiices  did  not  carry  the 
homestead  right  secured  by  the  constitution 
of  1870  (article  11,  {  11),  and  the  act  of  the 
legislature  passed  to  carry  the  provisions  of 
that  secUon  into  effect  (Act  1870,  2d  Sess. 
c.  80,  S  1;  Code,  §  2114a).  That  right  could 
only  be  alienated,  under  such  circumstan- 
ces, by  the  Joint  consent  of  husband  and 
wife,  'evidenced  by  conveyance  duly  execut- 
ed as  required  by  law  for  married  women'; 
that  Is,  by  privy  examination  of  the  feme. 
It  is  well  settled  that  the  wife  may  in  such 
cases  protect  the  homestead  right  by  bill 
uuia  timet  (Williams  v.  Williams,  1  Tenn. 
I^eg.  R.  316;  Carter  v.  Hattan,  Id.  326);  or 
recover  possession  after  removal  and  the  hus- 
band's death  (Neam  v.  Campbell,  1  Tenn. 
Leg.  R.  38).  And  the  right  of  the  wife  will 
prevail  upon  reoecupatlon,  even  where  the 
conveyance  was  made  by  the  husband  when 
not  in  actual  occupancy  of  the  premises. 
Hooper  v.  Hooper,  1  Memphis  Law  J.  183; 
Dickinson  v.  Mayei',  11  Heisk.  515.  By  the 
terms  of  the  copstltutlon  and  the  statute,  the 
conveyance  Is  equally  invalid  to  carry  the 
homestead  right  as  against  the  husband. 
There  can  be  no  estoppel  where  the  convey- 
ance is  expressly  forbidden  except  in  the 
prescribed  mode,  the  husband  being  the  trus- 
tee, to  the  extent  of  that  right,  for  his  wife 
and  children.  Kennedy  v.  Stacey,  1  Baxt 
220;  Pratt  v.  Burr,  5  Biss.  38,  Fed.  Cas.  Na 
11,372;  Hoge  v.  HoUister,  2  Tenn.  Oh.  612; 
Connor  v.  McMurray,  2  Allen,  202;  Doyle  v. 
Cobum,  6  Allen,  72;  Thomp.  Homest.  &  Ex. 
§  474.  But  the  husband's  deed  would  be 
good  to  convey  his  interest  in  the  land  sub- 
ject to  the  homestead  right  or  estate.  Moore 
v.  Hervey,  1  Tenn.  Leg.  B.  22."  The  prin- 
ciple of  this  case  is  still  the  law.  As  to  prop- 
erty subject  to  the  homestead  right,  there  can 
be  no  deed  good  against  the  homestead  right, 
either  against  the  husband  or  wife,  unless 
executed  by  both  In  the  manner  prescribed 
by  law.  But  what  Is  propertj'  subject  to 
the  homestead  right'/  What  shall  be  the 
effect  of  that  provision  of  the  statute  which 
declares  that  the  "head  of  a  family  owning 
real  estate  sliail  have  the  right  to  elect  where 
the  homestead  or  said  exemption  shall  be  set 
apart,  whether  living  on  the  same  or  not?" 
In  the  case  of  Flatt  v.  Stadler,  16  Lea,  at 
page  370,  speaking  of  the  act  of  1879,  it  la 
said:  "The  purpose  of  the  legislature  was 
to  give  the  head  of  the  family  the  privilege 
to  take  as  his  homestead  that  which  he  ac- 
tually occupied,  to  which  section  2110a  con- 
finnd  him,  or,  at  his  election,  to  take  other 
lands  on  which  he  did  not  live;  and  the  true 
construction   of   said   section   1   is   that  the 


head  of  the  family  may  elect  wh«e  the 
homestead  or  said  exemption  may  be  set 
apart,  upon  any  real  estate  he  owns."  And 
In  Case  Co,  v.  Joyce,  88  Tenn.  340,  16 
S.  W.  147,  it  Is  said:  "The  act  added  noth- 
ing to  the  old  law  but  an  exemption  of  pos- 
session of  a  thousand  dollars'  worth  of  land 
owned  by  the  debtor,  but  which  be  did  not 
actually  occupy,  and  gave  him  the  right  to 
select  the  part  of  his  land  upon  which  the 
homestead  should  be  located  and  thereafter 
exist.  Flatt  v.  Stadler,  16  Lea,  371-379. 
This  case  goes  over  the  whole  subject,  and 
concludes  as  follows:  "The  whole  of  the 
acts  ux>on  this  subject  should  be  construed 
together  as  one  act  and,  if  there  is  any 
seeming  conflict,  it  should  be  so  construed 
as  to  give  effect  to  the  will  of  the  lawmaldng 
power.  But  we  think  there  la  no  real  con- 
flict in  the  object  and  design  of  the  several 
statutes,  nor  any  purpose  by  the  act  of  1879 
to  alter  the  xhen-existing  law,  further  than 
to  give  the  owner  of  the  land  the  power  to 
locate  his  homestead  upon  any  part  of  it" 
This  opinion  was  at  the  April  term,  1876, 
and  has  ever  since  been  followed.  That  la, 
by  said  act  two  new  features  were  added  to 
the  homestead  law:  (1)  It  was  no  longer 
necessary  that  there  should  be  actual  occupa- 
tion In  order  to  secure  or  preserve  the  h<Mne- 
stead  right  (2)  When  it  should  become  nec- 
essary to  "set  aj>art"  the  homestead,  the 
right  to  designate  Its  location  was  given  to 
the  head  of  <he  family.  But  we  may  add; 
(3)  There  remained  in  the  wife,  under  ju- 
dicial decisions  which  had  become  Inter- 
woven with  the  statutes,  a  reserved  power 
to  flle  her  bUl  for  the  protection  of  the  hcnne- 
stead  right  In  default  of  the  husband  taking 
proper  steps  to  that  end.  But  what  signif- 
icance should  be  attached  to  the  words  "set 
apart"?  In  our  opinion,  these  words  and 
the  accompanying  special  selection  guaran- 
tied in  the  statute  apply  only  to  a  case  where 
the  interposition  of  a  court  or  of  judicial 
commissioners  is  necessary  to  set  apart  the 
homestead,  and  it  should  be  construed  in 
connection  witli  section  3.  There  is  no  occa- 
sion to  set  apart  the  homestead  unless  the 
land  of  the  head  of  the  family  has  been  levied 
on  by  execution  or  attachment  or  is  sought 
in  some  other  way  to  be  subjected  to  sale 
by  judicial  process,  or,  upon  the  death  of  the 
husband,  to  designate  what  the  widow  and 
children  shall  take  as  homestead.  Under  the 
construction,  then,  which  we  have  given  the 
words  "set  apart"  and  the  right  of  special 
election,  they  have  no  application  to  cases 
where  the  question  of  homestead  arises  in 
connection  with  the  execution  of  private 
sales  and  mortgages  between  citizens  in 
their  personal  and  contracttial  r^atlons 
with  each  other.  As  to  those  matters,  in 
our  opinion  the  question  stands  precisely  as 
It  did  before  the  passage  of  the  act  with 
the  exception  that  the  homestead  right  Is 
applicable  to  all  lands  owned  by  the  head 
of  the  family,  subject  however,  to  the  qual- 
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iflcation  tliat  tbe  bead  of  tbe  family,  by 
adopting  a  particular  piece  of  land,  of  tlie 
value  of  at  least  $1,000,  as  his  homestead, 
by  living  on  it,  may  release  the  other  lands 
from  the  homestead  claim  as  between  him 
(as  representing  the  homestead  right  of  him- 
self, his  wife  and  family)  and  the  person 
with  whom  be  deals,  In  the  matter  of  sales 
and  mortgages  and  the  like.  In  short,  we 
hold  that  where  the  head  of  the  family  owns 
several  tracts  of  land,  and  resides  with  his 
family  upon  one  of  them,  worth  as  much  as 
91,000,  this,  as  t>etwcen  him  (both  as  to  him- 
self and  as  trustee  for  his  family)  and  those 
who  take  conveyances  from  him.  Is  an 
adoption  of  the  resldei-ce  place  as  the  home- 
stead, and  satisfies  the  law,  and  be  may 
convey  the  other  tracts  free  of  the  home- 
stead right.  The  rule  is  the  same  where  he 
is  the  owner  of  a  single  tract  of  greater  value 
than  $1,000,  upon  which  he  resides,  and 
sella  ofT  portions  of  it,  but  leaving  unsold  aa 
much  as  $1,000  worth.  This  is  the  principle 
underlying  Raybum  v.  Norton,  85  Tenn.  351, 
3  S.  W.  645;  Enochs  v.  Wilson,  11  I^ea,  223, 
and  Hilderbrand  v.  Taylor,  6  I«a,  659.  It 
necessarily  follows  that  where  the  husband 
is  so  residing  with  his  family  upon  a  par^ 
ticular  piece  of  real  estate,  wortb  as  much 
as  $1,000,  or  where  it  is  ail  the  land  he  owns, 
this  is  notice  to  all  peisons  taking  convey- 
ances frmn  him  that  it  has  been  adopted  as 
a  homestead,  and  that  this  homestead  right 
cannot  be  barred  except  by  an  instrument 
executed  in  conformity  with  the  statute. 

In  proceedings  in  invitum,  as  we  have  seen, 
a  different  rule  obtains  under  the  statute.  In 
such  cases  the  fact  of  residence  upon  a  par- 
ticular parcel  of  land  Is  not  controlling.  The 
creditor  lias  notice  that  the  debtor  may  elect 
where  bis  homestead  stiall  be  set  apart, 
whether  living  on  the  same  or  not.  We  think 
the  distinction  is  clear  between  the  two 
classes  of  cases,  and  the  underlying  reasons 
cogent  and  convincing,  not  to  speals  of  the 
public  policy  to  be  subserved  by  this  distinc- 
tion, niere  can  be  no  public  inconvenience 
if  it  be  clearly  understood  that,  as  against  a 
levy,  a  debtor  may  claim  his  homestead  in 
any  lands  that  he  owns.  The  levy  is  made; 
the  homestead  Is  claimed  and  designated; 
and  this  is  all  done  in  one  transaction,  and 
closes  the  matter.  Whereas,  If,  in  private 
transactions,  sales,  mortgages,  and  the  like, 
it  be  the  law  that  the  homestead  rests  uiK>n 
all  the  lands  of  the  head  of  the  family,  re- 
gardless of  actual  residence  upon  any  of 
them,  transfers  of  reaj  estate  are  much  em- 
barrassed, requiring  the  signature  of  the 
wife  in  aU  such  transactions,  besides  Ig- 
noring a  most  obvious  and  reasonable  estop- 
pel, based  upon  the  conduct  of  the  parties 
most  interested,  and  In  harmony  with  the 
benign  purposes  of  the  homestead  law  it- 
self. Nor  is  It  any  impeachment  of  the 
soundness  of  this  rule  that  the  location  of  the 
homestead  by  residence  gives  the  power  of 
designation,  where  there  Is   more  than  one 


piece  of  land,  to  the  husband  as  head  of 
the  family.  This  has  always  been  true  since 
the  creation  of  the  homestead  law.  Once  lo- 
cated, the  wife  acquired  rights  of  which  she 
could  not  be  deprived  without  her  consent, 
manifested  in  the  way  designated  by  law; 
but  In  the  location  itself,  she  has  never  had 
any  voice,  where  the  husband  himself  under- 
took to  eierdse  the  right 

Before  applying  the  foregoing  principles  di- 
rectly to  the  case  in  hand,  there  is  one  other 
question  to  consider.  It  is  this:  Can  the 
head  of  a  family  have  homestead  in  two  sep- 
arate tracts  of  land,  where  he  resides  on  one, 
but  uses  the  other  in  connection  with  the  resi- 
dence lot  for  homestead  purposes,  where  It 
requires  both  to  make  up  the  $1,000  value? 
This  question  is  settled  In  the  aCBrmative  by 
the  case  of  Smith  v.  Carter,  16  Lea,  528-530, 
decided  In  1886.  In  that  case  It  appeared 
that  J.  Ii.  Smith  owned  a  lot  in  the  town  of 
Falcon,  on  which  he  lived  with  his  family, 
and  held  a  title  bond  to  another  lot  across 
a  street,  on  which  there  was  a  lien  for  un- 
paid purchase  money.  The  defendants  Car- 
ter Bros.  &  Co.  filed  a  bill  against  Smith  and 
his  vendor,  to  reach  Smith's  Interest  In  Ihe 
lot  last  mentioned,  to  satisfy  a  debt  due 
from  him  to  them.  Such  proceedings  were 
had  in  the  cause,  to  which  Smith  made  no 
defense,  that  a  decree  was  rendered  in  favor 
of  complainants  in  that  case  against  Smitb 
tor  their  debt  and  the  land  was  ordered  to 
i  be  sold  In  satisfaction  of  tbe  balance  of  the 
purchase  money,  and  then  of  complainants' 
Judgment  Therefore  a  bill  was  filed  by 
Smitb  and  wife,  averring  that  the  two  lots 
were  the  only  real  estate  in  which  the  hus- 
band had  any  interest,  that  both  lots  did  not 
exceed  in  value  $1,000,  and  that  they  were 
entitled  to  a  homestead  right  In  the  lot  order- 
ed to  be  sold.  The  defendants  to  that  bill 
answered,  and  filed  a  cross  bill,  for  the  pur- 
pose, in  the  evoit  the  court  should  find  that 
Smith  and  wife  were  entitled  to  homestead  in 
the  lot  in  controversy,  to  sell  the  husband's 
remainder  Interest  in  both  lots.  Upon  final 
hearing,  the  chancellor  found,  and  so  decreed, 
that  Smith  and  wife  were  entitled  to  home- 
stead in  the  lot,  and  dismissed  the  cross  bUL 
The  court  of  referees  held  that  the  decree 
should  be  reversed,  and  the  original  bill  dis- 
missed, because  complainants  had  failed  to 
prove  that  the  two  lots  were  together  of  less 
value  than  $1,000,  and  the  complainants  ex- 
cepted. Upon  remanding  the  cause  for  fur- 
ther proof  upon  this  point,  tbe  supreme  court 
said:  "The  complainants  in  the  case  before 
us  have  a  clear  right  to  homestead  in  the  lot 
In  controversy  if  the  two  lots  are  worth  less 
than  $1,000;  for  although  the  husband  has 
not  set  up  the  defense  of  homestead  in  the 
original  suit  as  he  might  have  done,  yet  the 
bomieetead  right  of  the  husband  and  wife, 
when  the  relation  exists,  cannot  be  lost  ex- 
cept by  their  Joint  deeds,  or  by  legal  proceed- 
ings to  which  they  are  both  parties.  Mash 
V.  Russell,  1  Lea,  543;   Nichol  v.  County  of 
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Davidson,  3  Tenn.  Ch.  547,  555;  Joyce  v. 
Fowler,  MS.  opinion  at  Jackson,  18»1.  The 
failure  to  make  proof  as  to  the  value  of  the 
lots,  we  can  plainly  see  from  the  record,  was 
from  neglect  not  culpable,  and  the  case  comes 
within  the  statute." 

Applying  the  foregoing  principles  to  the 
«ase  under  consideration,  we  hold  as  follows: 
(1)  That  the  deed  of  trust,  having  been  ex- 
-ecuted  by  the  husband  and  without  Joining 
the  wife  therein,  was  not  binding  even  as  to 
the  husband  against  the  homestead  right.  (2) 
That  residence  upon  the  60  acres  was,  as 
against  the  trust  deed,  an  adoption  thereof 
as  the  homestead,  to  the  extent  of  $1,000,  if 
worth  $1,000  or  more.  (3)  That,  in  case  the 
«0  acres  is  worth  less  than  $1,000,  the  de- 
fendant will  be  entitled  to  make  up  the 
'deficiency  out  of  the  109  acres,  the  defendant 
having  elected,  in  his  answer,  to  take  home- 
«tead  out  of  these  two  tracts;  and  this  ad- 
-dltional  amount  should  be  laid  off  on  such 
part  of  the  100  acres  as  shall  be  chosen  by 
'Aefendant  (4)  It  appearing  that  the  two 
tracts  together  have  been  used  by  the 
-defendant  for  homestead  purposes  continu- 
ously for  many  years,  although  separated  by 
«.  few  hundred  yards,  and  that  their  joint 
value  does  not  exceed  $1,500,  but  it  not  ap- 
pearing what  Is  the  value  of  each,  we  are 
«f  opinion  that  the  cause  should  be  remanded 
to  the  cfaancoy  court  of  Montgomery  county, 
to  the  end  that  the  value  of  the  60  acres  al- 
ready !n  occupation  shall  be  ascertained,  and, 
In  case  that  shall  be  found  to  be  less  than 
$1,000,  that  a  sufficiency  of  the  100  acres 
Shan  be,  by  commissioners  appointed  by  the 
«ourt,  laid  off  to  the  defendant  as  homestead, 
to  make  up  the  $1,000  value  with  the  60 
acres;  the  same  to  be  laid  off  upcm  such  part 
of  the  100  acres  as  shall  be  designated  or  se- 
lected by  the  defendant  (5)  That,  after  the 
homestead  shall  be  thus  ascertained,  the  res- 
idue of  the  land,  together  with  the  reversion 
In  the  homestead,  shall  be  sold,  for  the  satis- 
faction of  complainant's  debt 

One  other  question  remains.  It  is  insisted 
by  the  defendant  that  the  chancellor  erred  in 
decreeing  a  sale  on  time  and  without  re- 
-demption,  this  not  being  specially  prayed  for 
In  the  bilL  This  was  not  error,  inasmuch  as 
the  deed  of  trust  provided  that  the  property 
should  be  sold  without  redemption,  and  ei- 
ther on  time  or  for  cash.  The  trustees,  un- 
■der  this  direction,  would  have  had  the  right 
to  sell  either  on  time  or  for  cash,  at  their 
discretion,  and  In  either  event  without  re- 
.demptlon.  The  chancellor  had  the  same  right 
and  discretion  to  direct  the  terms  of  the 
sale  on  enforcement  of  the  deed  of  trust 
through  the  chancery  court.  The  decree  in 
this  regard  simply  enforced  the  terms  of  the 
instrument  and  rightly.  Clark  v.  Jonea,  03 
Tenn.  <i30.  643,  27  S.  W.  1000;  Knox  v.  Mc- 
<3ain,  13  Lea,  197, 109. 

Let  a  decree  be  entered  In  accordance  with 
this  opinion.  The  costs  of  this  court  will 
be  paid  equally  by  the  complainant  and  de- 


fendant The  costs  of  the  court  below  will 
be  paid  as  may  be  hereafter  directed  by  the 
chancellor. 

BARTON,  J.,  concurs. 

Affirmed  orally  by  supreme  court  March  8, 
1806. 


JONBS  et  aL  v.  GREEN. 

(Court  of  Chancery  Appeals  of  Tennessee.    Dec. 

14,  1895.) 

Cbaritablb  Bequest— Indepimiteness. 

A  gift  by  will  of  property  in  trust  for  a 

certain  unincorporated  cnurch,  for  the  support 

of  the  ministry,  repairs  of  the  church,  or  "other 

benevolent  objects  as  may  be  designated  from 

time  to  time  by  the  said  Union  Church"  in  its 

regular  action  as  a  church  of  the  Missionary 

Baptist  persuasion,  is  invalid  for  indefinitenesa 

in  the  objects  of  the  trust 

Appeal  from  chancery  court  at  Wilson 
county;  J.  S.  Gribble,  Chancellor. 

Bill  by  M.  E.  Jones  and  others  against 
Meredith  Green,  agent  etc.  From  a  decree 
overruling  a  demurrer  to  the  complaint  de- 
fendant appeals.   Affirmed. 

Tarver  &  Golladay  and  J.  M.  Horn,  for  ap- 
pellant R.  E.  Thompson  and  R.  Cantrell, 
for  appellees. 

NEIL,  J.  March  3,  1866,  William  Ben- 
nett made  and  published  his  last  will  and 
testament.  The  clauses  necessary  to  refer 
and  quote  for  the  purposes  of  the  present 
controversy  are  as  follows:  "Fifthly.  I  de- 
sire that  the  funds  arising  under  the  second 
clause  of  this  will,  and  the  fund  arising  from 
the  sale  of  the  property,  real  and  personal, 
given  to  my  wife  for  Uf c  in  the  third  clause, 
be  a  perpetual  fund  directed  to  the  purposes 
and  objects  designated  below.  My  reason 
for  doing  so  is  this:  My  property  Is  too  small, 
and,  having  no  children,  after  the  death  of 
my  wife  my  heirs  would  be  too  numerous,  for 
a  division  of  my  estate  among  them  to  do 
them  much  good;  and,  besides,  I  feel  it  a 
duty  to  support  the  ministry  and  the  cause 
of  education.  Therefore  I  direct  that  the 
fund  donated  in  this  clause  be  kept  a  per- 
petual fund,  be  loaned  out  at  interest,— notes 
with  approved  security  being  token,  in  that 
case,  for  the  sofety  of  the  fund,— or  be  in- 
vested In  the  bonds  of  the  state  of  T«ines- 
see,  or  in  the  bonds  of  the  United  States. 
The  interest  annually  accruing  If  the  fund  is 
loaned  out,  or  on  the  bond  if  the  fund  is  In- 
vested in  state  bonds,  will  be  paid  out  from 
time  to  time,  as  the  same  is  paid  In,  to  the 
furtherance  of  such  benevolent  objects,  such 
as  the  support  of  the  ministry,  repairs  of  the 
church  edifice,  or  other  benevolent  objects  as 
may  be  designated  from  time  to  time  by  the 
said  Union  Church  In  its  regular  action  as 
a  church  of  the  Missionary  Baptist  persua- 
sion, so  long  as  said  Union  Baptist  Church 
shall  continue  to  exist  as  a  church.    Said 
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church  Is  Bituated  in  the  20th  cItII  district 
of  WllBon  county.  The  money  will  be  paid 
to  the  deacons  of  said  church,  and  by  them 
will  be  applied  to  the  furtherance  of  said  be- 
neToIent  objects.  Should  said  Union  Church 
cease  in  the  course  of  time  to  exist  as  a 
church,  then  and  in  ttiat  case  I  desire  that 
said  Interest  in  said  fund,  as  it  annually  ac- 
ci-ues,  should  be  paid  to  the  support  of  a 
school  at  Sugar  Grove  Schoolhouse,  which 
is  situated  in  the  county,  near  the  CowsviUe 
road,  between  R.  Foster  and  G.  Thompson. 
A  majority  of  the  patrons  of  the  school  taught 
at  said  schoolhouse  from  time  to  time  may 
deslgnatethe  objects  for  which  said  annually 
accruing' interest  shall  be  expended;  it  being 
for  the  tuition  of  indigent  pupils,  the  repairs 
of  the  house,  or  the  salary  of  competent 
teachers.  Should  said  Sugar  Grove  School- 
house  cease  to  exist  entirely  as  a  house  for 
school  purposes,  I  desire  that  one-half  of  the 
fund  (the  perpetual)  go  to  my  next  of  kin, 
and  the  other  half  to  my  wife's  next  of  kin." 
The  sixth  item  appoints  executors.  "Seventh. 
After  the  sale  of  property  given  above  to  my 
wife,  and  the  collection  of  the  money,  should 
my  executors  both  qualify  as  such,  or  my 
administrator  with  the  will  annexed,  should 
there  be  one,  cease  to  act,  by  resignation  or 
death  or  removal,  my  desire,  in  that  case, 
that  the  probate  court  of  Wilson  county, 
state  of  Tennessee,  will  from  time  to  time, 
when  it  Is  necessary,  appoint  a  trustee  to 
take  charge  of  and  manage  said  fund  accord- 
ing to  the  foregoing  provisions  of  this  will, 
BO  long  as  either  of  the  said  Union  Church  or 
Sugar  Grove  Schoolhouse  shall  be  In  a  condi- 
tion to  receive  the  bounty  above  provided  for 
them.  While  the  Union  Church  Is  the  re- 
cipient of  the  bounty,  said  court  is  requested 
to  select  some  suitable  person,  designated  by 
the  majority  of  the  deacons  of  the  said 
church;  and  when  said  church  has  ceased 
to  receive  said  bounty,  by  ceasing  to  exist, 
then  let  a  majority  of  the  patrons  of  Sugar 
Grove  Schoolhouse  designate  the  person  to 
be  appointed.  The  trustee  appointed  as  pro- 
vided above  shall  hold  the  legal  title  to  the 
said  fund;  the  Interest  to  be  paid  out  by 
him  from  time  to  time,  as  the  same  may  be 
collected,  In  accordance  with  the  foregoing 
part  of  this  will.  He-  will  be  required  every 
two  years  to  renew  his  bond  as  trustee  be- 
fore said  court,  and  the  bond  shall  be  condi- 
tionled]  for  the  faithful  performance  of  his 
duties  as  such  according  to  the  preceding 
provisions  of  this  will.  He  shall  make  bien- 
nial settlements  with  the  clerk  of  said  court, 
who  will  be  custodian  of  his  bond.  Said  set- 
tlements will  be  made  on  the  same  principle 
on  which  guardian  settlements  are  made,  and 
they  shall  be  open  to  inspection  of  deacons  of 
said  chui'ch,  as  long  as  it  exists,  and  then  of 
the  patrons  of  said  schoolhouse.  Said  trus- 
tee may  invest  said  fund  in  state  securities, 
advising  first,  however,  with  those  who  are 
Interested  in  the  payment  of  said  bounty." 
We  should  also  quote  a  portion  of  the  fourth 


item  of  the  will.  In  that  Item,  after  direct- 
ing so  much  of  "said  interest"  to  be  paid  to- 
his  wife  "as  she  may  really  need  from  time 
to  time  during  her  life,"  that  Item  of  the 
will  proceeds:  "The  remainder  of  said  in- 
terest, should  there  be  any,  pay  annually  or 
semiannually,  as  the  same  may  be  collected,, 
in  furtherance  of  such  benevolent  objects  as 
may  be  designated  from  time  to  time  by  the 
Mission  Baptist  (Missionaiy)  Church,  ot 
which  I  am  a  meipber,  in  Its  action  as  a 
church."  This  is  the  church  referred  to  in 
items  5  and  7  of  the  will,  already  quoted. 

The  bill  was  filed  by  M.  B.  Jones,  Robert 
Foster,  John  Foster,  Samuel  Foster,  and  John. 
West  Bennett,  as  the  next  of  kin  of  the  testa- 
tor and  his  wife,  against  Meredith  GreeOr 
"agent  or  trustee  of  Union  Baptist  Church." 
After  charging  the  contents  of  the  will,  and 
exhibiting  a  copy  of  the  will;  the  death  of  the 
widow;  that  one  J.  W.  Edwards  had  quallfled 
as  executor  of  testator,  and  had  squandered 
all  the  estate  that  came  to  his  hands,  and  has 
died;  and  that  there  was  now  nothing  left 
except  the  tract  of  land  mentioned  in  the  sec- 
ond item  of  the  will,  which  was  there  giveu 
to  the  widow  for  life,  and  then  directed  to  he- 
sold  in  support  of  the  trusts  declared  in  itema. 
5  and  7  of  the  will;  and  that  the  said  school- 
house  had  long  ceased  to  exist, — the  bill  thea 
proceeds  to  attack  the  said  trusts  (m  the  fol- 
lowing grounds:  "First,  because  the  language- 
of  the  said  will  creates  a  perpetuity;  secondly, 
because  said  church  and  schoolhouse  were  un- 
tncorpoiated,  had  no  legal  existence,  and  w^re- 
Incapable  of  taking  under  said  will;  thirdly, 
because  the  title  to  the  property  waa  not  vest- 
ed, by  the  language  of  the  will,  in  any  one  in. 
existence  at  the  time,  capable  of  taking  and 
holding  toe  said  church."  The  prayer  of  the 
bill  is  for  certain  special  relief,  not  necessary 
here  to  mention,  for  construction  of  the  will, 
for  protection  of  their  rights,  and  for  general 
relief.  The  defendant  demurred  as  follows: 
"First,  the  provisions  of  said  will  do  not  cre- 
ate a  perpetuity,  In  the  sense  of  the  inhibitioo' 
of  the  constitution  In  the  state  of  Teimessee, 
or  the  laws  thereof;  second,  the  trust  created 
by  the  said  will  of  William  Bennett,  deceased, 
being  definite,  and  beneficiaries  and  purposes  of 
the  bounties  given,  are  to  be  administered  by 
administrators  and  trustees,  and  are  good  un- 
der the  laws  of  the  state."  Counsel  for  com- 
plainants stated  upon  the  argument  that  he 
did  not  rely  upon  the  objection  as  to  perpetuity 
made  in  the  bill.  So  the  contest  Is  narrowe<t 
to  the  second  ground  of  demurrer.  The  bill, 
in  substance,  attacks  the  trusts  declared  in 
the  will  In  favor  of  Union  Church,  for  want 
of  a  definite  trustee,  and  for  want  of  deflnite- 
ness  in  the  trust.  These  were  the  questtons- 
argnied. 

The  second  item  of  the  will  directed  the  ex- 
ecutor to  sell  the  tract  of  land  in  question  at 
the  death  of  the  widow.  This  fund  is  to  be 
lent  out,  under  the  fifth  and  seventh  items  of 
the  will,  or  invested  in  bonds,  and  the  inter- 
est to  be  paid  out  from  time  to  time  "to  thtt 


Digitized  by 


Google 


Tenn.) 


MADDOX  0.  SHACKLETT. 


7B1 


furtherance  of  such  benevolent  objects,  sncli 
as  the  support  of  the  ministry,  repairs  of  the 
church  edifice,  or  other  benerolent  objects,  as 
niay  be  designated  from  time  to  time  by  the 
said  Union  Church  In  its  regular  action  as  a 
church  of  the  Missionary  Baptist  persuasion." 
Again,  it  is  said.  In  the  same  item  of  the  will, 
"The  money  will  be  paid  to  the  deacons  of 
■laid  church,  and  by  them  will  be  applied  to 
(he  furtherance  of  said  benevolent  objects." 
lliose  are  the  objects  and  purposes  of  the 
trust,  as  stated  in  the  will,  so  far  as  concerns 
Union  Church.  It  is  unnecessary  to  advert 
to  the  objects  connected  with  the  schoolhouse, 
inasmuch  as  the  bill  charges  that  the  school- 
house  has  long  since  passed  out  of  existence. 
As  to  the  trustee,  it  is  manifest  from  the  sev- 
enth clause  of  the  will  that  the  trust  was  de- 
volved OD  the  executor;  and  In  case  of  resig- 
nation, removal,  or  death,  the  succession  was 
provided  for  as  follows:  The  probate  court  of 
Wilson  county  was  requested  to  appoint  a 
trustee  tn  his  stead, — some  such  person  as 
should  be  selected  by  a  majority  of  the  dea- 
cons of  the  church.  In  Johnson  v.  Johnson, 
U2  Tenn.  559,  565,  23  S.  W.  114,  it  is  said: 
"There  Is  a  broad  distinction  between  a  gift 
direct  to  a  charity  or  charitable  Institution  al- 
ready established,  and  a  gift  to  a  trastee  to  be 
by  him  applied  to  a  charity.  In  the  first  case 
the  court  has  only  to  give  the  fund  to  the 
charitable  institution,  which  is  merely  a  min- 
isterial or  prerogative  act;  but  in  the  latter 
case  the  court  has  jurisdiction  of  the  trustee, 
as  It  has  over  all  trustees,  to  see  that  he  does 
not  commit  a  breach  of  his  trust,  or  apply  the 
funds,  In  bad  faith,  to  purposes  foreign  to  the 
charity.  2  Perry,  Trusts,  g  719.  Hence  there 
must  be  either  (1)  a  trustee  capable  of  taldng, 
and  a  definite,  legal  purpose  declared;  (2)  a 
trust  80  definite  and  well  defined  that  it  can 
be  enforced  and  executed,  if  necessary,  by  a 
court  of  chancery."  In  the  case  of  Rhodes  v. 
Rhodes,  88  Tenn.  637,  643,  13  8.  W.  590,  it  is 
said,  spealclng  of  a  somewhat  similar  state  of 
facts,  as  to  the  nature  of  the  trust  Itself: 
"This  is  not  such  a  definite  trust  as  could  be 
executed  by  and  through  the  chancery  court 
Such  a  trust  would  fail  If  the  executor  had 
been  expressly  appointed  and  named  as  trus- 
tee,'for  the  reason  that  the  dlre<:tlon  as  to  the 
application  and  use  of  the  Income  Is  too  vague 
and  indefinite.  The  executor  would  discharge 
his  duty  when  he  paid  over  the  interest  to  the 
oflicers  or  members  of  this  church.  No  direc- 
tion Is  given  by  which  we  may  see  to  the  ap- 
plication and  adminiBtraticA.  Whether  it 
should  be  applied  to  charity,  to  the  employ- 
ment of  a  minister,  to  the  erection  or  main- 
tenance of  the  church  building,  or  be  distril^- 
uted  among  the  members  of  the  church,  would 
depend  upon  the  will  of  the  church  members, 
when  received.  Having  no  corporate  capaci- 
ty, there  would  be  no  responsibility,  and  there 
could  be  no  supervision  of  the  use  of  the  chari- 
ty by  the  trustee,  or  by  the  chancery  court 
Capacity  in  the  church  to  take  and  administer 
the  annual  Interest  upon  this  bequest  would 


imply  capacity  to  take  and  hold  and  adminis- 
ter the  principal  itself.  When  the  cliarity  is 
so  indefinite,  and  the  beneficiary  is  Incapable 
of  taking,  the  bequest  must  fail,  although  the 
fimd  be  given  to  a  trustee."  This  authority 
is  in  exact  point.  Under  this  trust  the  annual 
interest  is  to  be  by  the  trustee  paid  over  to  the 
deacons  of  the  church,  and  to  be  by  them  ap- 
plied to  such  benevolent  objects,  "such  as  the 
support  of  the  ministry,  repairs  of  the  church 
edifice,  or  other  benevolent  objects,  as  may  be 
designated  from  time  to  time  by  the  said 
Union  Church  in  its  regular  action  as  a  cburcb 
of  the  Missionary  Baptist  persuasion."  The 
court  of  chancery  could  not  take  any  control 
of  such  a  trust  or  give  any  directions  con- 
cerning it  or  in  any  wise  direct  the  appropria- 
tion of  the  fund,  or  control  or  prevent  any 
abuses  that  might  arise.  The  administration 
of  the  trust  Is  left  entirely  to  the  members  of 
the  church.  They  are  to  direct  to  what  pur- 
poses the  money  shall  be  applied,— whether  tu 
minister's  salary,  to  repairs  upon  the  church 
building,  or  to  other  purposes.  The  trustct^ 
has  no  control  over  the  expenditure  of  the 
money.  We  are  constrained  to  the  conclu- 
sion, therefore,  that  the  objects  of  the  trusr 
are  too  indefinite.  We  regret  that  so  worthy 
a  purpose  should  fail  because  of  a  defect  lu 
its  form,  but,  however  much  we  regret  it  we 
can  only  declare  the  law  as  we  find  it  Pre- 
termitting the  question  of  whether  there  was 
a  definite  trustee,  and  assuming,  for  the  pur- 
poses of  the  present  discussion,  that  there 
was,  we  hold  that  the  purposes  of  the  trust 
are  too  indefinite.  The  result  therefore,  is 
that  the  decree  of  the  chancellor  overruling 
the  demurm  Is  affirmed,  and  the  cause  Is  re 
manded  to  the  chancery  court  of  Wilson  coun- 
ty for  further  proceedings.  The  costs  of  the 
appeal  will  be  paid  by  the  defendant 

WILSON  and  BARTON,  JJ.,  concur. 

Affirmed  oraUy  by  supreme  court  March  11, 
1896.  . 


MADDOX  et  al.  v.  SHACKLETTT  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee. 

Dec.  23. 1895.) 

Township  Thdstkks  —  Bonds — Validitt  —  Con- 
btruotion — llabilitt  of  surbtibs — 

DEPACLT— APPOBIIORMEHT. 

1.  As  Code,  {  509,  contemplates  the  ezecn- 
tion  of  annual  bonds  by  tax  collectors,  and  is  re- 
ferred to  in  Acts  1875,  c.  91,  wherein  the  duties 
of  tax  collectors  were  devolved  upon  the  county 
trustees,  bonds  conditioned  for  the  payment  of 
conn^  and  school  taxes,  to  be  collected  by  the 
trustee  during  his  term  of  office  (two  years),  are 
not  valid  statutory  bonds,  but  may  be  good  as 
common-law  bonds, 

2.  Where  a  county  trustee,  whose  term  of 
office  is  two  years,  at  the  commencement  of  his 
term  executed  bonds  conditioned  for  the  pay- 
ment of  county  and  bchool  taxes  to  be  collected 
dnring  his  term  of  office,  instead  of  malcing  an- 
nual bonds  as  reqaired  by  statute,  and  at  the 
expiration  of  the  first  year  executed  other  bonds 
with  tlie  same  conditions,  the  sureties  on  the 
first  bonds  will  bo  equally  liable  with  the  sure- 
ties on  the  second  bonds  for  defaults  occurring 
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dtirlnir  the  trnirtee'«  term  of  office.  The  second 
bonds  are  merely  cnmalatiye  upon  the  first,  and 
both  sets  of  sureties  are  equally  liable. 

3.  School-tax  bonds  bemg  special  under  the 
statute,  the  ssiount  of  the  default  for  school 
revenues  should  be  settled  pro  rata  between  the 
solvent  sureties  on  the  school-tax  bonds,  in  pro- 
portion to  the  penalties  of  the  respective  bonds, 
where  two  such  bonds  were  executed  during  the 
trustee's  term  of  office,  with  penalties  of  differ- 
ent amounts.  And  so  of  the  amount  of  default 
under  county-rerenue  bonds  similarly  executed. 

Appeal  from  chancery  court.  Cannon  cotm- 
ty;  W.  S.  Bearden,  Chancellor. 

Bin  by  N.  O.  Maddox  and  others  against 
John  Shacklett  and  others.  From  the  de- 
cree rendered,  complainants  appeal.  Modi- 
fled  and  affirmed. 

W.  G.  Crowley  and  B.  M.  Webb,  for  appel- 
lants.    James  A.  Jones,  for  appellees. 

NEIL,  J.  The  bill  In  this  case  was  filed  Oc- 
tober 16, 1886,  by  N.  G.  Maddox,  O.  Y.  Gunter, 
and  John  H.  Thrower  ajtalnst  J.  L.  Shacklett, 
G.  W.  liorance,  E.  M.  Patterson,  L.  W.  Jamlg- 
an,  Isaiah  Cooper,  S.  A.  Swoop,  J.  P.  Wlllard, 
Amos  Campbell,  A.  D.  Campbell  (administrator 
of  Thomas  Campbell,  deceased),  N.  A.  Mitch- 
ell, W.  W.  Wood,  J.  L.  Cawthom,  John  By- 
num,  A.  J.  Jamlgan,  J.  J.  Bynnm,  L.  G.  Tol- 
bcrt,  and  W.  O.  Burger.  The  bill  charged 
that  on  the  3d  day  of  August,  1882,  one  E.  J. 
Lorance  was  elected  trustee  of  Cannon  coun- 
ty for  two  years,  and  that  on  the  4th  day  of 
September,  1882,  he  was  qualified  as  such 
trustee  before  the  county  court  of  Cannon 
county,  and  executed  two  bonds,  one  In  the 
penal  sum  of  $11,000,  and  the  other  of  $8,000; 
that  the  former  bond  was  executed  for  the 
faithful  perform&ijpe  of  bis  duties  as  such 
trustee  for  the  term  of  his  office,  and  bound 
him  for  the  faithful  collection  and  paying 
over,  within  the  manner  and  time  prescribed 
by  law,  of  all  the  school  taxes  collected,  or 
that  should  be  collected,  during  his  said  term 
of  office;  that  the  latter  bond  contained  the 
same  obligation,  but  was  for  the  collection  of 
and  paying  oTer  the  county  taxes  collected 
by  him;  that  both  of  these  bonds  were  signed 
by  the  defendants  J.  L.  Shacklett,  G.  W. 
Lorance,  E.  M.  Patterson,  L.  W.  Jarnigaq, 
Isaiah  Cooper,  S.  A.  Swoop,  J.  P.  WiUard. 
Amos  Campbell,  N.  A.  Mitchell,  J.  L.  Caw- 
thom, John  Bynum,  A.  J.  Jarnlgan,  J.  J.  By- 
num,  W.  W.  Wood,  and  L.  G.  Tolbert,  and 
were  acknowledged  and  approved  by  the 
court;  that  on  the  1st  day  of  October,  1883, 
the  trustee  entered  into  two  additional  bonds, 
one  for  $12,000,  and  the  other  for  $10,000, 
conditioned  for  the  faithful  collection  and 
paying  over  the  school  fund  and  county 
taxes  in  the  manner  prescribed  by  law;  that 
these  bonds  were  signed  by  complainants 
and  by  the  defendants  J.  P.  Wlllard,  Thomas 
Campbell,  G.  N.  Lorance,  J.  L.  Shacklett,  E. 
M.  Patterson,  J.  M.  Scisson,  S.  A.  Swoop,  W. 
O.  Burger,  and  J.  L.  Cawthom;  and  that 
said  bonds  were  acknowledged  by  the  par- 
ties, and  approved  by  the  court.  The  bill 
further  charged   that  these  last-mentioned 


bonds  only  bound  the  sureties  for  any 
breaches  that  might  occur  from  the  1st  of 
October,  1883,  and  that  the  complainants 
were  not  liable  for  any  defaults  that  might 
have  been  committed  prior  to  the  execution 
thereof;  that  in  the  year  188-  a  Judgment  by 
motion  was  rendered  In  favor  of  J.  B.  Haw- 
kins, chairman  of  Cannon  county  court, 
against  the  said  E.  J.  Lorance,  as  trustee, 
and  against  the  complainants  and  the  other 
sureties  on  the  bonds  executed  October  1, 
1883,  for  $2,902  and  costs  of  suit,  for  county 
taxes  and  school  funds  that  said  E.  J.  Lor- 
ance had  collected  and  failed  to  pay  over; 
that  nearly  all  of  this  was  for  the  school 
fund;  that  defendants  Sclssons  and  Swoop 
are  insolvent,  and  have  not  paid,  and  are  un- 
able to  pay,  their  ratable  share  of  said  re- 
covery; and  that  complainants  have  paid  oflE 
their  part  of  the  same  chargeable  to  the 
solvent  sureties.  The  bill  further  charges 
that  E.  J.  Lorance  made  a  settlement  in  1883 
which  showed  that  he  was  In  arrears  to  the 
school  fund  for  1882  in  the  sum  of  $108.98; 
that  the  vouchers  produced  by  him  on  said 
settlement,  from  No.  130  to  No.  175,  inclu- 
sive, all  amounting  to  near  $1,300,  were  paid 
In  1883,  and  credited  on  the  indebtedness  of 
1882;    that  he  discharged  bis  liabilities  for 

1882  with  the  taxes  coUected  in  18^  to  the 
amount  of  about  $1,400;  that  the  default 
was  committed  before  complainants  had  ex- 
ecuted any  bond.  And  the  complainants 
Insist  that  the  sureties  on  the  first  bonds  arc 
liable  for  this  default,  and  that  they  are 
Jointly  liable  to  the  second  set  of  sureties  for 
one-half  of  the  remainder  or  default  that  oc- 
curred after  the  execution  of  the  bonds  of 
October  1,  1883.  The  prayer  Is  for  an  ad- 
justment of  the  equities  between  the  sure- 
ties, and  for  general  relief. 

Defendant  W.  W.  Wood  filed  a  plea  of  non 
est  factum,  and  also  files  an  accompanying 
answer,  in  which  he  denies  tliat  the  taxes  ot 

1883  were  applied  to  the  liabilities  of  1882. 
Amos  Campbell  filed  an  answer  in  which  he 
made  a  like  denial,  but  admitted  that  he  was 
surety  on  the  bonds  of  1882.  He  also  denies 
that  he  is  liable  for  any  default  made  after 
the  trustee's  settlement  In  1882.  December 
14,  1886,  an  answer  was  filed  by  the  defend- 
ants John  L.  Sliacklett,  L.  W.  Jarnlgan, 
Isaiah  Cooper,  A.  D.  Campbell  (administrator 
of  Thomas  Campbell),  W.  A.  Mitchell,  John 
Bynum,  A.  J.  Jamlgan,  J.  J.  Bynum,  J.  L. 
Cawthom,  and  L.  G.  Tolbert  They  admit 
that  B.  J.  Lorance  was  elected  trastee  of  Can- 
non county,  as  stated  In  the  bill,  "and  that  hp 
executed  bonds,  with  the  penalties  prescribed 
by  law,  about  the  time  stated;  that  respon- 
dents, except  Thomas  Campbell,  were  all  "on 
the  bond";  that  respondent  John  L.  Sliacklett 
was  on  "both  bonds,"  and  that  he,  in  con- 
nection with  the  cou-plainants,  paid  off  the 
Judgment  referred  to;  that  respondent  A.  D. 
Campbell  understands  that  Thomas  Campbell 
was  on  the  bonds  with  complainants,  and  that 
Judgment  was  taken  against  him  as  admlnia- 
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tnitor  of  the  said  Thomas  Campbell,  deceased, 
and  that  he  will  pay  his  part  of  the  same  as 
soon  as  sufficient  assets  come  to  his  hands, 
but  denies  that  be  is  liable  to  complainants 
for  any  sum  in  any  event.  The  answer  then 
proceeds:  "It  is  admitted  tliat  about  the  1st 
day  of  October,  1883,  said  trustee  entered  into 
additional  bonds,  as  cliarged  in  the  bill,  with 
complainants  and  J.  P.  Willard,  Thomas 
Campbell,  G.  W.  Lorance,  J.  L.  ShaclUett,  E. 
M.  Patterson,  J.  W.  Sclsson,  S.  A.  Swoop,  W. 
O.  Burger,  and  J.  L.  Cawtbom  sureties  on  the 
same,  as  charged.  As  to  the  liability  of  the 
parties,  and  when  it  began,  is  a  question  of 
law,  for  the  decision  of  the  court.  It  is  ad- 
mitted that  a  Judgment  was  rendered  in  the 
circuit  court  against  complainants  and  the 
other  sureties,  in  connection  with  their  prin- 
cipal, E.  J.  Lorance,  trustee,  on  the  bonds  ex- 
ecuted about  1st  of  October,  1883,  for  alMUt 
the  amount  of  $2,903,  charged  in  the  bill, 
together  with  costs  of  suit.  It  is  further  ad- 
mitted that  the  greater  portion  of  said  Judg- 
ment was  for  school  funds  which  the  said 
trustee  £!.  J.  Lorance  had  collected,  and  failed 
to  pay  orer  as  required  by  law.  Respondents 
suppose  that  complainants  hare  paid  their  pro 
rata  part  of  said  Judgment  as  charged.  Re- 
spondents admit  that  E.  J.  Lorance  made  a 
settlement  prior  to  October  1,  1883,  which 
was  approved  by  the  court,  showing  that  he 
had  on  liand  about  the  sum  of  $10S.98  of 
school  funds,  but  deny  that  the  report  and  set- 
tlement show  that  he  was  a  defaulter,  be- 
cause he  reports  the  money  on  hand  at  the 
time  he  made  the  settlement.  Respondents 
admit  that  a  considerable  number  of  the 
Touchers  filed  in  said  settlement  were  paid 
off  in  1883,  but  deny  that  he  discharged  his 
liabilities  due  on  his  tax  boolcs  of  1882  by  ap- 
propriating the  tax  collected  on  the  book  of 
1883,  as  charged  in  the  bilL  They  deny  that 
the  default  was  committed  before  complain- 
ants signed  any  bond,  as  charged.  Respon- 
dents L.  W.  Jaruigan,  Isaiah  Cooper,  N.  A. 
Mitchell,  John  Bynum,  A.  J.  Jamigan,  J.  L. 
Cawthom,  J.  J.  Bynum,  and  L.  G.  Tolbert 
deny  that  they  are  liable  to  complainants  for 
one  cent,  in  any  shape,  and  demand  the  proof. 
Respondents  Shacklett  and  Campbell  Iiave  al- 
ready answered,  and  shown  that  they  are 
jointly  liable  with  complainants  on  the  second 
bond  or  bonds,  for  1883,  and  that  Judgment 
was  recorded  against  them.  Jointly  with  com- 
plainants, for  the  $2,902,  and  consequently 
complainants  have  no  cause  of  action  against 
them,  as  their  liability  lias  already  been  SixetL 
Respondents  in  the  first  bond  deny  that  they 
are  liable  to  complainants  for  any  default  ttiat 
occurred  after  the  second  bonds  were  executed 
by  reason  of  the  fact  that  they  were  on  the 
first  bond.  Respondents  on  the  first  bond 
might  have  been  held  liable  to  the  state  in  the 
event  the  sureties  on  the  second  bonds  had 
been  insolvent,  bnt  deny  that  they  are  liable 
to  complataiant  for  any  default  after  the  sec- 
ond bonds  were  executed."  W.  O.  Burger 
and  Lk  M.  Patterson  were,  uiMn  their  own 


motion,  and  without  objection,  transferred  to 
the  complainants'    side  of   the   record,   and 
adopted  the  charges  and  allegations  of  the 
bill. 
The  school-tax  bond  executed  September  i, 

1882,  was  in  the  penalty  of  $11,000,  and  is 
conditioned  as  follows:  "Now,  therefore, 
should  the  above-bound  E.  J.  Lonuce  truly 
and  faltiifuUy  perform  the  duties  of  county 
trustee  for  the  term  of  his  office,  and  shall 
faithfully  collect  and  pay  over,  in  the  time  and 
manner  prescribed  by  law,  to  the  proper 
officers  designated  by  the  laws  of  Tennessee 
to  receive  the  same,  all  school  taxes  received 
by  him,  collected,  or  that  ought  to  be  collected, 
during  iiis  said  term  of  office,  then  this  obliga 
tlon  to  be  void,  otherwise  to  remain  in  full 
force  and  effect"  The  bond  recites  that  E.  J. 
Lorance  had  been  elected  for  two  years.  The 
county  revenue  bond  was  executed  cm  the  3d. 
day  of  September,  18S2,  in  the  penalty  of 
$8,000,  and  is  conditioned  as  foUows:  "The 
condition  of  the  above  obligation  is  such  that 
whereas,  the  above-bound  E.  J.  Lorance  was 
on  the  3d  day  of  August,  A.  D.  1882,  elected 
trustee  of  Cannon  county  for  the  legal  and 
constitutional  term  of  two  years,  and  until 
his  successor  shall  be  elected  and  qualified; 
and  whereas,  the  said  E.  J.  Lorance,  as  county 
trustee  aforesaid,  has  appeared  in  open  court, 
and  talcen  an  oath  to  support  the  constitution 
of  the  United  States  and  of  the  state  of  Ten- 
nessee, and  an  oath  of  office  as  prescribed  by 
iaw:  Now,  therefore,  should  the  above-bound 
E.  J.  Lorance  truly  and  faithfully  perform 
the  duties  of  the  office  of  county  trustee  for 
the  term  of  hia  office,  and  shall  faithfully  col- 
lect and  pay  over,  witliin  the  time  and  in  the 
manner  prescribed  by  law,  to  the  proper  offi- 
cer designated  by  law  of  Tennessee  to  receive 
the  same,  all  county  taxes  by  him  collected, 
or  that  ought  to  be  collected,  during  his  said 
term  of  office,  then  this  obligation  to  be  void, 
otherwise  to  remain  In  full  force  aud  effect." 
Thp.  schooi-tax  bond  executed  October  1,  1883, 
is  In  the  penalty  of  $12,000.  The  condition  is 
precisely  iil^e  the  one  Just  copied,  down  to  and 
including  the  words,  "within  the  time  and  in 
the  manner  prescribed  by  law."  Then  it  con- 
tinues: "To  the  treasurer  of  the  school  fund 
of  Cannon  county,  or  to  the  proper  person 
designated  by  the  laws  of  Tennessee  to  re- 
ceive all  taxes  by  him  collected,  or  that  ought 
to  be  collected,  during  his  said  term  of  office, 
then  this  obligation  to  t>e  void,  otherwise  to 
remain  in  full  force  and  effect."  The  county- 
tax  bond  executed  October  1,  1883,  is  In  the 
penalty  of  $10,000,  and,  in  its  terms  and  con- 
ditions, is  substantially  the  same  as  the  coun- 
ty-tax bond  executed  in  Septeml)er,  1882.  All 
of  said  bonds  are  for  the  faithful  performance 
of  E.  J.  Lorance's  duty  as  trustee  diuring  tlie 
term  of  his  office.     The  bonds  of  October, 

1883,  are  not  limited,  as  charged  in  the  bill,  to 
breaches  that  might  occur  after  the  1st  of 
October,  1883,  nor  are  the  bonds  of  1882  lim- 
ited to  that  year.  Proof  was  taken  tending 
to  show  that  E.  J.  Lorance  was  in  arrears  to 
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the  scbool  fund,  on  a  settlement  made  by  him 
In  1883,  to  the  amount  of  $108.98;  also,  proof 
tending  to  show  that  he  had  used  taxes  col- 
lected In  1883  to  pay  oft  liabilities  for  1882; 
also,  proof  tending  to  show  that  a  Judgment 
had  been  rendered  In  favor  of  J.  B.  Hawkins, 
as  chairman  of  the  Cannon  county  c-ourt,  for 
$2,902,  against  the  sureties  on  the  bonds  exe- 
cuted October  1,  1883,  for  county  taxes  and 
school  funds  that  said  E.  J.  Lorance  had  col- 
lected and  failed  to  pay  over,  and  that  nearly 
all  of  this  was  for  the  school  fund.  There 
was  also  proof  tending  to  show  that  this  recov- 
ery, or  the  principal  part  of  It,  had  been  paid 
off  by  sundry  of  said  sureties.  In  this  state 
of  the  record,  the  chancellor  decreed  as  fol- 
lows: "(1)  That  all  the  parties  to  the  respec- 
tive bonds  on  file  In  this  cause  as  sureties  of 
B.  J.  Lorance,  trustee  of  Cannon  county,  are 
equally  liable,  as  such  sureties,  for  the  default 
of  said  Lorance  as  said  trustee.  (2)  This 
cause  Is  referred  to  the  clerk  and  master  to 
report  the  number  of  names  and  solvency  of 
each  of  said  sureties  on  said  bonds.  (3)  He 
will  report  the 'amount  paid  by  each  surety, 
and  when  paid.  (4)  He  will  report  how  the 
indebtedness  stands,  as  between  said  sure- 
ties, as  to  the  amount  paid  by  each,  making  a 
settlement  between  them."  From  this  decree 
the  defendants  N.  A.  Mitchell,  John  Bynum, 
Leroy  Tolbert,  Isaiah  Cooper,  L.  W.  Jamigan, 
A.  J.  Jamigan,  and  the  administrator  of  J.  I. 
Byonm,  deceased,  prayed  and  prosecuted  an 
appeal.  Those  appellants  were  sureties  on  the 
bonds  executed  In  1882,  but  not  on  those  exe- 
cuted In  1883.  The  chancellor  allowed  the  ap- 
peal at  this  stage  of  the  cause  because  his  de- 
cree settled  rights,  and  ordered  a  reference, 
leaving  only  the  amounts  to  be  ascertained. 

It  is  proper  to  state  that  the  record  does 
not  disclose  the  occasion  or  reason  of  execut- 
ing the  bonds  of  1883.  It  does  appear,  how- 
ever, that  the  trustee  did  not  get  possession 
of  the  tax  books  for  1883  until  these  bonds 
were  executed.  From  this  we  may  infer 
that  any  one  of  the  statutory  grounds  set 
out  in  MIIL  &  y.  Code,  {  488  or  9»6,  existed, 
but  which  one  we  cannot  affirm.  They  do 
not  appear  to  be  renewal  bonds.  It  Is  suffi- 
cient for  the  purposes  of  tfals  present  litiga- 
tion to  say  that  these  bonds  are  treated  up- 
on both  sides  as  proper  and  legal  bonds,  exe- 
cuted tinder  competent  authority,  and  we 
shall  so  treat  them.  Appellants'  contention 
Is  that  the  sureties  on  the  bonds  of  1883  are 
liable  before  those  upon  the  bond  executed 
In  1882.  This  contention  is  based  upon  the 
theory  that  the  trustee  must  give  an  annual 
bond,  and  hence  the  case  Is  assimilated  to 
the  rule  applicable  to  biennial  guardian 
bonds.  It  seems  to  be  true  that  the  law  con- 
templates the  execution  of  annual  bonds  by 
tax  collectors,  as  will  be  seen  by  a  compari- 
son of  the  statutes.  This  was  the  require- 
ment under  the  Code  of  1858,  §  599,  where 
the  collector's  term  was  only  one  year.  Un- 
der the  act  of  1859-60,  c.  9,  although  the 
term  of  office  was  extended  to  two  years. 


the  provision  of  Code,  {  598,  as  to  the  bond, 
were  not  only  left  In  force,  but  specially  re 
ferred  to  as  governing  the  bond.  Under 
chapter  91,  H  1,  2,  Acts  1875,  wherein  the 
duties  of  tax  collectors  were  devolved  upon 
the  county  trustee,  again  section  599  of  the 
Code  was  referred  to  and  adopted  as  giving 
the  kind  of  bond  to  be  given.  This  statute 
was  in  force  during  the  period  covered  by 
the  transactions  we  have  under  considera- 
tion. It  is  not  necessary  for  us  to  consid- 
er whether  there  has  been  any  subsequent 
modifications.  It  Is  clear,  then,  from  the  re- 
citals hereinbefore  contained,  that  none  of 
the  bonds  were  statutory.  They  were  good, 
however,  as  common-law  bonds.  The  same 
question  arose  under  the  Act  of  18S9-60,  c. 
9,  In  the  case  of  McLean  v.  State,  8  Helsk. 
22,  and  is  discussed  by  Judge  McFarland 
at  pages  270  to  275.  In  that  case  the  court 
says:  "Another  question  is  this:  The  bonds 
taken  in  1868,  the  first  year  of  the  first  term. 
In  terms  bind  the  collector  and  his  sureties 
for  the  discharge  of  all  duties,  and  the  pay- 
ment of  all  moneys  collected,  or  that  should 
be  collected,  during  the  entire  term  of  office, 
and  the  bonds  of  1870  are  In  the  same  terms; 
and  the  question  is,  are  the  sureties  on  the 
bonds  of  1868  liable  for  the  default  occurring 
in  1869,  with  the  sureties  upon  the  bonds  exe- 
cuted in  the  year  1869,  or  must  the  Judgment 
for  the  default  of  the  year  1869  be  confined 
to  the  bonds  of  1869?  And  the  same  ques- 
tion arises  as  to  the  bonds  of  1870,  in  regaru 
to  default  occurring  in  1871.  This  we  re- 
gard as  a  question  of  some  difficulty.  That 
the  bonds  in  terms  bind  the  obligors  to  the 
extent  claimed  for  the  plaintiff  Is  not  de- 
nied, but  the  argument  for  the  defense  is 
that  the  law  required  bonds  to  be  given  an- 
nually, and  only  regarded  the  first  bond  to 
cover  the  taxes  for  the  first  year;  and  If  the 
bond  of  the  first  year,  In  Its  terms,  should 
annex  conditions  not  required  by  law,  and 
bind  the  obligors  for  the  taxes  of  the  second 
year,  that  the  sureties  will  only  be  bound 
to  the  extent  the  law  required  the  bond  to 
go,  and  not  for  those  conditions  not  required 
by  law,  under  the  principle  of  the  cases  of 
Polk  V.  Plummer,  2  Humph.  500,  and  Banks 
V.  McDowel,  1  Cold.  84."  After  discussing 
the  question  at  some  length,  and  reviewing 
tJie  several  statutes  bearing  on  it  the  court 
thus  concludes:  "When  the  collector,  under 
the  act  of  1859-60,  gave  his  bond,  and  was 
Inducted  Into  office,  be  was  In  the  office  for 
two  years;  and,  although  these  laws  evi- 
dently require  his  bonds  to  be  renewed  every 
year,  still  this  duty  might  be  omitted,  and  the 
law,  to  meet  this  possibility,  might  well  re- 
quire the  first  bond  to  cover  the  entire  term, 
and  the  terms  of  the  section  of  the  act  of 
1859-60  we  have  quoted  will  bear  this  con- 
struction; and.  In  this  connection,  section 
761  of  the  Code  requires  the  bonds  to  cover 
the  entire  term  of  the  office,  unless  otherwise 
directed.  See,  also,  Code,  {{  771,  772.  We 
hold  that  the  bonds  of  1868,  covering,  as  they 
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do,  In  express  terms,  tbe  taxes  for  the  entire 
term  of  two  years,  constituted  a  lawful  obli- 
gation, to  that  extent,  upon  the  makers  there- 
of. Had  Mr.  McLean  held  the  office  for  two 
years,  without  giving  any  bonds  for  the  sec- 
ond year,  as  he  might  possibly  have  done, 
there  conld  be  no  doubt  that  the  first  bonds, 
to  the  extent  of  their  penalty,  would  be  held 
to  cover  any  default  occurring  In  the  second 
year.  This  being  so,  the  execution  of  bonds 
In  the  latter  year  cannot  be  held  to  dis- 
charge that  obligation,  but  only  be  regarded 
as  cumulative.  Even  upon  the  principle  of 
Bbughton  v.  State,  7  Humph.  193,  these 
bonds,  as  to  the  second  year's  default,  are 
good  at  common  law,  and  we  hold  that  the 
distinction  between  statutory  and  common- 
law  bonds  is,  in  this  respect,  now  immate- 
rial. As  the  makers  of  both  these  sets  of 
bonds  are  liable  for  the  default  of  the  sec- 
ond year,  we  can  make  no  distinction  as  to 
the  order  of  their  liability,  but  hold  simply 
that  the  plaintiffs  are  entitled  to  judgments 
upon  both  sets  of  bonds.  The  rule  applica- 
ble to  guardian  bonds  furnishes  no  analogy, 
as  the  order  of  their  liability  was  fixed  by 
statute.  Jamison  v.  Cosby,  11  Humph.  273. 
The  same  rule  also  applies  to  the  bonds  of 
1870  and  1871."  See,  also.  Prince  v.  Britt,  8 
Heisk.  290,  and  Allison  v.  State,  8  Helsk. 
312.  These  authorities  seem  to  cover  the 
contention  advanced,  and  we  might  well 
pause  at  this  point  But  we  may  add, 
touching  the  analogy  sought  to  be  drawn  be- 
tween this  case  and  the  case  of  guardian 
bonds,  tliat  even  in  the  latter  class  of  cases 
the  rule  of  inverse  Mability  does  not  apply 
when  the  two  bonds  are  given  during  the 
same  term,  and  covering  the  same  time.  In 
the  case  of  McGlothlin  v.  Wyatt,  1  Lea,  717, 
719.  it  U  said:  "It  is  next  insisted  that  the 
opinion  at  the  present  term,  In  Hospital  v. 
l<''uqua,  1  Lea,  608,  decides  that  the  sureties 
on  the  last  bond  are  first  liable.  It  will  be 
found,  however,  that  the  opinion  in  that 
case  decides  the  rule  contended  for  In  refer- 
ence to  the  biennial  renewal  bonds  of  the 
guardian,  upon  the  theory  that  each  renewal 
under  these  provisions  is  a  recommittal  of 
the  estate  to  the  guardian  for  a  new  term  of 
two  years;  but  this  would  not  apply  to  two 
bonds  given  during  the  same  term,  and  cov- 
ering the  same  time,  especially  when  the 
last  is  given  because  the  sureties  on  the  first 
are  not  solvent.  This  is  the  same,  in  effect, 
as  if  the  Inst  sureties  had  signed  as  addi- 
tional sureties  on  the  first  bond.  The  terms 
and  conditions  of  the  two  bonds  are  the 
«ame.  It  is  for  the  performance  of  the  same 
duty,  and  they  are  merely  cumulative.  The 
reasons  upon  which  the  sureties  on  the  regular 
biennial  renewal  bond  are  held  to  be  liable  be- 
fore the  sureties  on  a  former  bond  do  not  ap- 
ply in  a  case  of  this  sort."  Without  deciding 
what  the  rule  would  be  in  event  the  statu- 
tory bonds  bad  been  given,— a  case  not  be- 
fore us,  on  this  record,— we  hold  that  the 
l>ond«  in  this  case  are  merely  common-law 


bonds,  covering  the  same  term  and  the  same 
duties;  that  those  of  1883  are  merely  cumu- 
lative upon  those  of  1882;  and  that  tbe  two 
sets  of  sureties  are  equally' liable. 

A  distinction,  however,  must  be  taken  be- 
tween the  bonds  for  school  taxes  and  those 
for  general  county  taxes  (State  v.  Stames, 
5  Lea,  545;  Jemegan  v.  Gray,  14  Lea,  550), 
the  school-tax  bond  being  special  under  the 
statute.  The  amount  of  the  default  for 
school  revenues  should  be  ascertained  and 
settled  pro  rata  between  the  solvent  sureties 
on  the  school-tax  bonds  for  said  years  1882 
and  1S83,  in  proportion  to  the  penalties  of 
the  respective  bonds;  and  so  of  the  amount 
of  default  under  the  county  revenue  bonds 
for  1882  and  1883.  With  this  modiflcaUon, 
the  decree  of  the  chancellor  is  affirmed,  and 
the  cause  is  remanded  for  further  proceedings 
In  accordance  herewith.  The  costs  of  this 
court  will  be  paid  by  the  appellants,  in  ac- 
cord herewith,  and  the  costs  of  the  court  be- 
low will  be  paid  as  may  be  decreed  by  the 
chancellor. 

WILSON  and  BARTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  March  9, 
1896. 


HILL  et  aL  v.  PAGE. 

(Cionrt  of  Chancery  Appeals  of  Tennessee.    Dec. 

17.  1895.) 

Wlla;B— CONSTRUOTION — Pbecatort  Woedb. 

1.  Testator,  who  derived  ail  his  property 
from  his  wife,  through  marital  rights  and  gifts 
from  her,  declared:  ''All  the  remainder  of  my 
estate  •  •  •  I  give  to  my  beloved  wife, 
•  ♦  •  beUeving  she  will  do  justice  between 
her  relatives  and  mine  at  her  death."  Held, 
that  this  vested  absolute  title  in  the  wife,  with 
unrestricted  power  of  disposition;  tbe  conclud- 
ing words  being  merely  precatory,  and  not 
equivalent  to  a  command. 

2.  To  create  a  trust  and  make  precatory 
words  operative  in  a  will,  it  must  appear  that 
the  estate  vested  in  the  first  taker  is  not  abso- 
lute, nor  disposition  thereof  unrestricted;  that 
the  subject  of  the  devise  and  the  devisees  there- 
in are  certain,  and  the  trust  definite;  and  that 
the  language,  as  gathered  from  the  whole  con- 
text, is  intended  to  be  imperative,  and  not  a 
mere  matter  of  discretion. 

Api>eal  from  chancery  court,  Wilson  coun- 
ty;  T.  J.  Fisher,  Chancellor. 

Bill  by  R.  S.  Hill  and  others  against  Wil- 
liam H.  .Page,  administrator  of  William  G. 
Page,  deceased,  to  establish  alleged  rights  in 
decedent's  property,  and  for  the  construction 
of  a  will.  A  demurrer  to  the  bill  was  sus- 
tained, and  complainants  appeal.    Affirmed. 

R.  E.  Thompson  and  R.  Cantrell,  for  appel- 
lants. R.  P.  McCUlm  and  E.  E.  Beard,  for 
appellee. 

BARTON,  J.  On  bill  and  demurrer.  The 
demurrer  was  sustained  by  the  chancellor, 
and  the  bill  dismissed.  The  complainants 
appealed,  and  assign  errors  here.    The  ques- 
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tioQ  for  determination  involves  tbe  construc- 
tion of  the  ■will  of  W.  G.  Page,  deceased. 
Tlie  bill  alleges  that,  In  1S84,  W.  G.  Page, 
now  deceased,  made  and  published  a  will,  a 
copy  of  which  is  filed,  and  the  tifth  and  resid- 
uai-y  clause  of  which  is  as  follows:  "AU  the 
remainder  of  my  estate,  real,  personal,  and 
mixed.  I  give  to  my  beloved  wife,  Uattie 
H.  Page,  believing  she  will  do  Justice  be- 
tween her  relatives  and  mine  at  her  death." 
The  bill  further  alleges  that,  shortly  after 
the  execution  of  this  will,  the  said  W.  G. 
Page  became  hopelessly  insane,  and  was  put 
in  the  asylum,  where  he  died;  that  he  was 
in  this  condition  long  prior  to  the  death  of 
his  wife,  Hattle,  who  died  before  the  testa- 
tor; that  they  had  had  and  left  no  children; 
that  complainants  are  the  nephews  and 
nieces  of  the  wife  of  the  testator,  William 
Page;  that  William  Page  left  considerable 
proi)erty,  not  otherwise  specifically  devised, 
which  would  pass  under  the  fifth  clause  of 
the  will  (the  property  Is  described);  that  he 
obtained  all  of  his  property  from  and  through 
his  wife,  through  his  marital  rights  and  gifts 
from  her;  asks  to  have  said  will  construed; 
and  insists  that  the  effect  of  the  fifth  clause 
was  to  vest  the  property  of  the  testator  in 
complaiimuts  equally  with  the  heirs  and  next 
of  kin  of  the  testator,  and  that  any  other 
construction  would  be  inequitable  and  un- 
just, and  place  the  testator  in  the  unenvia- 
ble attitude  of  leking  the  property  from  the 
family  which  produced  it,  and  giving  It  to 
one  which  had  no  claim  upon  it;  asks  to  have 
their  rights  in  the  property  set  up  and  es- 
tablished, and  for  general  relief.  As  stated, 
the  bill  was  dismissed  on  demurrer. 

The  insistence  of  complainants  Is  that  the 
words  of  the  fifth  clause  following  the  de- 
vise by  the  testator  to  his  wife,  which  are 
"believing  she  will  do  Justice  between  her 
relatives  and  mine,"  are  imperative,  and  con- 
stitute a  devise  on  the  death  of  the  wife  to 
her  and  his  next  of  kin  equally.  Tbe  def  ena- 
ant's  contention  Is  that  the  wife  would  have 
taken  under  this  clause  an  absolute  estate, 
and,  she  dying  before  the  testator,  the  legacy 
lapsed  as  to  all  of  the  property  that  would 
have  passed  under  this  clause;  the  testator 
died  intestate;  that  the  prc^erty  descended 
to  his  heirs  and  next  of  kin;  and  complain- 
ants have  no  Interest  therein.  While  we  ap- 
preciate the  kindly  admonition  of  the  vener- 
able and  distinguished  counsel  for  complain- 
ants In  this  case,  and  can  unite  in  thorough 
sympathy  with  the  spirit  of  Ms  appeal  to 
this  court,  to  disregard  as  far  as  possible  the 
intricate  technicalities  and  the  more  rigid 
rules  of  the  common  law,  to  the  end  that 
exact  Justice  and  impartial  equity  may  be 
administered  in  each  case  so  far  as  possible, 
yet  there  are  certain  rules  and  limitations 
within  which  we  are  compelled  to  work  in 
order  that  the  symmetry  and  certainty  of 
the  law,  without  which  there  can  be  no  im- 
partiality and  no  liberty,  may  be  enforced  and 
maintained.     Courts  cannot  prevent  thought- 


less and  improvident  conduct  of  people,  noi 
always  save  them  from  tbe  unfortunate  re- 
sults of  such  acts;  and,  though  a  court  of 
equity,  we  have  to  administer  the  law  as 
we  find  it.  So,  in  this  case,  we  cannot  look 
to  the  apparently  inequitable  results  that 
may  eventuate  from  the  fact  that  Mrs.  Page, 
a  woman  of  property,  married  a  man  without 
means,  and  that,  as  a  result  of  the  operation 
of  law  through  his  marital  rights,  and  from 
the  gifts  from  her,  induced  by  whatever 
means,  the  property  which  had  been  hers, 
and  came  entirely  from  her  family,  passed, 
through  the  husband,  to  his  f&mlly.  After 
the  property  became  his,  under  the  law,  by 
whatever  means  it  was  acquired,  he  had  tbe 
sole  right  of  disposition;  and,  on  his  failure 
to  dispose  of  it.  It  passed  under  the  rules 
prescribed  by  law,  and  this  court  is  clothed 
with  no  power  to  make  what  might  seem  to 
It  an  equitable  distribution,  looking  to  the 
sources  from  which  it  came,  unless  such  dis- 
tribution is  one  directed  by  the  testator,  or 
provided  for  by  hiw.  We  can  therefore  look 
at  the  charges  in  the  bill,  to  tbe  effect  that 
this  property  came  from  and  through  the 
wife,  no  further  than  as  a  circumstance  which 
should  have  weighed  on  the  mind  of  the  tes- 
tator, and  which  should  indicate  bis  probable 
intention,  and.  In  the  light  of  that,  so  read 
and  construe  his  will.  To  this  extent,  we 
think  we  look  to  these  allegations,  and  to 
this  extent  only. 

Turning  to  the  authorities  on  this  question, 
the  text-txioks  and  repoits,  we  find  the  fol- 
lowing: In  Pritchard  on  Wills  (section  12) 
It  is  stated:  "That  any  Ijinguage  which  shows 
the  intention  to  have  an  instrument  operate 
to  control  the  title  after  the  death  of  the 
testator  is  sufficient.  The  ordinary  and  ap- 
propriate language  is  *I  devise'  or  'I  wiU  and 
devise'  when  applied  to  real  estate;  'I  be- 
queath' or  'I  give  and  bequeath'  when  ap- 
plied to  personalty;  but  '1  wish,'  *I  desire,' 
'it  is  my  request,'  and  the  like,  will  be  al- 
lowed to  operate  as  a  valid  disi>osition."  In 
section  253,  same  authority,  it  is  said:  "Even 
where  words  are  precatory,  expressing  hope, 
desire,  or  request.  If  the  object  of  the  hope, 
desire,  or  request  be  certain  and  definite,  the 
words  are  construed  imperative,  and  are  al- 
lowed by  the  courts  to  create  a  trust  for  the 
purposes  indicated."  In  the  same  authority 
(section  455)  it  is  said:  "The  expression  of  a 
wish  or  desire  on  the  part  of  the  testator, 
accompanying  the  devise  or  bequest,  tiiat  a 
particular  application  shall  be  made  of  the 
property,  is  prima  facie  considered  obligato- 
ry, and  creates  a  trust,  unless  an  Intention  ap- 
pear to  the  contrary.  Thus,  if  a  testator 
gives  one  thousand  dollars  to  A.  B.,  desiring, 
wishing,  recommending,  hoping,  entreating, 
or  believing  that  A.  B.  will,  at  his  death, 
give  the  same,  or  some  certain  part  of  it, 
to  C.  D.,  it  Is  considered  that  C.  D.  is  the 
object  of  the  testator's  bounty,  and  A.  B.  a 
trustee  for  him.  But  in  order  that  words  of 
recommendation,    enU-eaty,    or    wish,    when 
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used  in  a  will,  Bball  be  held  to  create  a  trnst, 
it  is  necessaiy— First,  tliat  tbe  words  \>e  so 
used  that,  upon  the  wbole,  tbey  ougbt  to  be 
construed  as  imperatiTe;  secondly,  ttiat  tbe 
subject  of  tbe  recommendation,  entreaty,  or 
wish  be  certain;  and,  thirdly,  that  tbe  objects 
or  persons  intended  to  have  the  benelU  of  it 
be  also  certain.  Where  there  is  sutUcient 
certainty  of  subject  and  object,  the  real  ques- 
tion in  every  case  is  whether  an  expression 
of  the  wish  or  recommendation  by  the  testa- 
tor was  meant  to  control  the  conduct  of  the 
I>erson  to  whom  it  is  addressed,  or  was  mere- 
ly intended  to  indicate  what  he  supposed 
would  be  a  reasonable  exercise  of  the  discre- 
tion of  such  person,  without  intending  to 
control  it" 

Turning  to  our  own  reported  cases,  as  far 
as  we  have  l>een  able  to  find  them,  that 
throw  light  on  this  subject,  as  intending  to 
support  the  complainants'  view,  we  find  the 
following  cases:  In  Henderson  v.  Vaulx,  10 
Yerg.  30,  the  will  was  as  follows:  "I  give 
to  my  beloved  wife  all  my  estate,  both  real 
and  personal,  *  *  *  to  her,  her  heirs  or 
assigns,  during  her  natural  life.  At  her 
death,  it  is  my  will  and  desire  that  she  shall 
have  the  will  and  disposal  of  one-half  tbe 
property  to  whomsoever  she  thinks  proper; 
tbe  other  half  of  my  property  to  be  divided 
among  my  brothers  and  sisters.  It  is  lilse- 
wise  my  desire  that  my  estate,  both  real  and 
personal,  remain  unsold  by  my  executrix, 
hereinafter  named.  It  is  liliewise  my  will 
and  desire  that  my  brother  Logan  Hender- 
son and  Sam'l  Henderson  should  counsel,  as- 
sist, and  help  my  wife,  and  that  she  should 
not  act  contrary  to  their  consent."  Tbe  tes- 
tator's wife  is  then  appointed  his  executrix. 
Held,  that  tbe  wife  had  only  a  life  estate  in 
all  tbe  property,  with  a  power  of  disposition 
at  her  death  of  the  moiety.  In  tbe  case  of 
Downing  v.  Johnson,  5  Cold.  229,  the  will 
was:  "I  will  and  bequeathe  to  my  beloved 
wife,  Sallie  Johnson,  the  whole  of  my  estate, 
both  real  and  personal,  for  and  during  her 
natural  Ufe,  to  be  by  her  freely  possessed 
and  enjoyed.  The  balance  of  my  property, 
money,  or  other  effects  that  may  be  on  band 
at  tbe  death  of  my  wife,  I  dispoee  of  in  the 
following  manner:  •  •  *."  Held  that,  un- 
der this  will,  tbe  widow  Is  entitled  to  tne 
possession  of  all  the  property  belonging  to 
her  husband  at  bis  death;  and  if  her  sup- 
port and  maintenance,  in  her  opinion,  re- 
quires it,  she  may  consume  tbe  corpus  of  tbe 
entire  estate,  except  the  land,  and  what- 
ever balance  remains  at  her  death  will,  un- 
der tbe  law,  pass  to  her  remainder-man.  In 
tbe  case  of  Word  v.  Morgan,  5  Cold.  407, 
the  will  was:  "I  give  and  bequeathe  to  my 
beloved  wife,  Roberta  A.  Johnson,  all  my 
estate,  both  real  and  personal,  to  dispose  of 
and  divide  among  my  children  as  she  may 
think  best."  Held,  that  the  will  did  not 
vest  in  the  widow  an  absolute  Interest  in  the 
estate  of  the  testator,  bat  only  a  qualified 
interest  in  tbe  same,  with  power  of  apiKtint- 
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ment.  In  the  exercise  of  a  sound  discretion, 
to  the  children;  and,  second,  that  the  exer- 
cise of  this  power  of  appointment  Is  a  condi- 
tion precedent  to  the  actual  enjoyment  of 
tbe  estate,  In  whole  or  in  part,  by  the  chil- 
dren, and  that  no  beneficial  interest  in  them 
can  be  enjoyed  until  the  power  is  exercised. 
The  case  of  Anderson  v.  McCullough,  3 
Head,  614,  appears  to  be  tbe  strongest  case 
in  this  state  upon  this  subject  in  favor  of 
tbe  complainants'  contention.  The  language 
of  tbe  will  in  this  case  was:  "I,  Robert 
Wallace,  do  hereby  give  and  liequeathe  to 
my  dear  wife,  Margaretta,  all  my  real  es- 
tate, personal  and  mixed  estate,  believing 
that  she  will  make  an  equitable  distribution 
of  the  property  at  her  death  among  our  chil- 
dren, as  she  knows  better  than  any  other 
person  what  each  of  them  has  already  re- 
ceived. She  is  getting  old  and  infirm,  and, 
when  I  am  gone,  this  power  to  give  will 
make  them  dutiful  and  affectionate  to  her, 
as  I  hereby  give  her  the  power  to  reward 
those  who  are  the  most  dutiful  to  her.  Any 
part  that  may  be  given  to  my  son  John's 
children  I  request  may  be  laid  out  in  their 
education,  as  he  has  proven  so  unsteady. 
No  part  of  my  estate  is  to  be  given  to  him 
In  any  way  or  at  any  time,  unless  secured 
to  his  children,  so  sure  am  I  that  he  would 
waste  it."  The  court  said:  "We  are  of 
opinion  that,  under  the  law,  the  widow  took 
a  life  estate  in  the  property,  with  a  power 
of  appointment,  coupled  with  a  trust.  Tbe 
gift  is  to  her,  'believing  that  she  will  make 
an  equitable  distribution  of  the  property  at 
her  death  among  our  children,  as  she  knows 
better  than  any  one  else  what  each  of  them 
has  already  received.'  Tbe  intention  of  the 
testator  that  the  widow,  at  her  death,  should 
distribute  the  property  equitably  among  the 
children,  is  clearly  manifested.  According 
to  the  current  authorities,  these  words  must 
be  construed  to  be  a  limitation,  and  not  con- 
ferring merely  a  naked  power,  which  tbe 
party  might  or  might  not  exercise,  in  her 
discretion.  The  rule  for  the  distribution  of 
the  property  is  prescrlt>ed.  It  Is  to  be  an 
equitable,— that  is,  an  equal  distribution,— 
subject  to  the  qualification,  not  that  she 
may  appoint  to  such  of  tbe  persons  named 
In  the  will  as  she  may  think  proper,  but 
simply  that  she  may  bestow  a  reward  upon 
such  of  tbem  as  are  most  dutiful.  In  other 
words,  she  may  make  a  reasonable  discrim- 
ination in  tbe  division  of  the  property,  based 
upon  the  good  or  ill  conduct  of  the  children 
towards  her  after  tbe  testator's  death;  but 
still  tbe  lang^uage  of  the  will  demands  a  real 
and  substantial  allotment  to  each  one  in  the 
distribution."  In  tills  case  the  rule  is  enun- 
ciated that,  in  order  that  words  of  recom- 
mendation, entreaty,  or  wish  shall  be  held 
to  create  a  trust,  it  is  necessary— First,  that 
the  words  are  so  used  that,  upon  the  whole, 
they  are  to  be  construed  aa  imperative;  sec- 
ondly, that  tbe  subject  of  recommendation 
or  wish  be  certain;  and,  thirdly,  that  the 
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objects  or  persons  Intended  to  have  the  ben- 
efit of  the  recommendation  or  wish  be  also 
certain.  The  latest  case  we  hare  found  on 
this  subject  in  our  state  is  the  case  of  An- 
derson V.  Hammond,  2  I<ea,  281,  which  is 
hardly  direct  in  point,  but  reflects  some  light 
on  the  question.  By  his  will,  John  Ran- 
dolph made  his  wife,  Statira,  his  residuary 
legatee,  and  also  directed  certain  funds  to 
be  invested  in  a  plantation  for  her  sole  use, 
for  life,  and,  at  her  death,  to  be  sold,  one- 
half  of  the  proceeds  to  go  to  the  heirs  of 
his  sister  Sarah  Lyell,  and  the  other  half  to 
be  at  the  disposal  of  his  wife,  and  it  is  add- 
ed: "It  is  further  my  will  and  desire  that 
my  beloved  wife,  Statira,  shall  pay  $200, 
commencing  the  1st  of  January,  1861,  to  my 
nephew  John  Lyell,  for  the  purpose  of  edu- 
cating him;  said  sum  of  $200  to  be  paid  an- 
nually until  said  Lyell  is  of  age."  It  was 
held  that  this  legacy  in  favor  of  John  Lyell 
was  valid,  and  a  personal  charge  on  the 
wife,  but  ceased  on  the  death  of  the  legatee. 
The  court  say:  "It  Is  always  a  question  as 
to  the  Intention  of  the  testator  whether  the 
words  nsed  are  meant  to  govern  the  conduct 
of  the  party  to  whom  they  are  addressed." 
They  further  say  that  the  words  "it  Is  my 
will  and  desire  that  my  wife  shall  pay"  ad- 
mit of  no  doubt  of  the  meaning  of  the  tes- 
tator, and  that  it  would  have  been  difficult 
for  him  to  have  used  language  more  ex- 
pressive of  positive  intent  on  his  part  to 
govern  the  conduct  of  the  party  to  whom  It 
la  addressed.  In  the  case  of  Ballentine  v. 
Spear,  2  Baxt  26»,  the  wlU  was:  "I  give 
and  bequeathe  to  my  beloved  mother,  Isabel- 
la Spear,  for  and  during  her  natural  life,  all 
the  residue  of  my  property,  of  every  kind 
and  description,  both  real  and  personal  [de- 
scribing the  real  estate,  and  certain  negroes, 
household  and  kitchen  furniture,  "my  notes, 
accounts,  and  demands"];  to  have  and  to 
hold,  and  to  use  the  same  for  her  comforta- 
ble support,  during  her  natural  life,  and  for 
the  comfortable  support  of  my  beloved  Bis- 
ter Isabella,  if  she  remains  single  and  with 
my  mother.  At  the  death  of  my  mother,  I 
desire  and  direct  my  executor  to  sell  and 
dispose  of  all  of  said  property,  both  real 
and  personal,  which  may  remain,  at  private 
or  public  sale,  as  may  be  best,  and  collect 
and  divide  the  whole  of  the  proceeds  there- 
of Into  three  equal  shares;  »  »  »  one 
share  to  sister  Isabella,  one  share  to  the 
children  of  my  deceased  sister  Margaretta, 
one  share  to  the  children  of  my  deceased  sis- 
ter Mary  Ann."  The  daughter  Isal>ella 
claimed  that  the  personal  property  had  been 
insufficient  to  support  the  mother,  and  that 
she  and  her  mother  had  advanced  means 
for  their  support  out  of  other  individual  re- 
sources, and  she  preferred  a  claim  against 
the  estate  to  be  paid  out  of  this.  It  was 
held  that,  as  to  the  real  estate,  the  mother 
had  only  a  life  estate,  and  that  nothing 
short  of  an  absolute  power  of  disposition 
would  defeat  the  remainder  over,  and  that 


In  this  case  the  mother's  estate  was  clearly 
limited  to  a  life  estate  In  the  realty. 

These  are  the  only  cases  we  find  in  this 
state  that  would  seem  in  any  manner  to  faror 
the  view  Insisted  upon  by  the  complainants' 
counseL  As  sustaining  the  other  view,  we 
have  the  following  cases:  In  the  case  of 
Isaac  T.  Farnsworth,  3  Head,  273,  It  is  said: 
"That  it  is  true  that  in  the  wiU  a  life  estate 
only  is  expressly  given  to  Mrs.  De  Witt,  but 
she  is  vested  with  a  general  and  unqualified 
power  to  sell.  This,  by  all  the  authorities, 
makes  her  estate  absolute."  In  the  case  of 
Davis  V.  Richardson.  10  Yerg.  290,  the  will 
was:  "I  give  my  dearly  beloved  wife  al!  my 
property."  A  subsequent  clause  of  the  will 
directed  that  at  her  death  or  marriage,  if 
there  should  be  any  property  left.  It  should 
be  disposed  of  among  certain  devisees.  Held, 
that  the  absolute  property  In  the  goods  and 
personal  estate  was  vested  In  the  testator's 
wife.  In  the  case  of  Booker  v.  Booker,  5 
Humph.  50G,  there  was  this  llmitatlou: 
"Should  any  of  my  children  die  without  issue 
either  before  or  after  coming  of  age,  or 
should  leave  issue,  which  Issue  should  die  be- 
fore coming  of  age.  In  either  of  these  events 
such  portion  of  my  estate  so  bequeathed  to 
such  child  or  children  Is  to  be  equally  divided 
among  my  surviving  children."  But  in  re- 
gard to  Albert  Booker,  one  of  the  children, 
there  were  provisions  ttiat  certain  property 
was  to  be  g^iven  him  on  coming  of  age,  and 
certain  other  property  not  to  be  disx>osed  of 
until  he  was  25  years  of  age,  except  by  ci>n- 
sent  of  his  executor.  It  was  held  that  an  ab- 
solute estate  vested  in  said  Albert  Booker. 
In  the  case  of  Williams  v.  Jones,  2  Swan, 
620,  the  will  was:  "I  loan  to  my  beloved 
wife,  Martha  Williams,  the  following  prop- 
erty, to  wit  [describing  it],  during  her  natural 
life,  and  all  my  other  property  after  paying 
debts.  The  condition  of  the  above  loan  is 
such  that  if  the  said  Martha  Williams  shall 
think  proper  to  marry  or  dispose  of  this  prop- 
erty in  any  manner  whatever,  so  that  Thos. 
Jones,  Margaretta  Jones,  Rebecca  Andrews, 
Elizabeth  Jones,  or  either  of  them,  nor  their 
heirs,  shall  never  enjoy  any  of  the  property 
above  named,  nor  have  anything  to  do  with 
it  in  any  manner  whatever,  then  the  above 
loan  is  to  be  void,  or  else  stand  in  full  force 
and  effect  It  is  my  desire  that  no  miscon- 
struction be  held  on  this,  my  last  will  and 
testament,  so  as  to  deprive  my  wife,  Martha 
Williams,  to  a  bona  fide  title  to  the  above- 
named  property,  and  the  Increase  thereof, 
forever,  provided  she  would  manage  it  in 
such  a  manner  that  neither  of  the  above- 
named  persons,  nor  neither  of  my  heirs,  shall 
never  inherit  any  part  of  my  estate.  But,  if 
she  should  not  dispose  of  said  property  so  as 
to  deprive  said  persons  nor  their  heirs,  this 
loan  to  take  effect"  Held  that,  under  this 
will,  the  widow  took  an  absolute  estate, 
which  she  might  dispose  of  by  will  or  by 
deed,  to  the  excluded  persons  or  others,  at 
pleasure.    In  the  ease  of  Sevier  t.  Brown,  2 
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Swan,  112,  the  will  was:  "I  give  to  my  wife 
all  my  bousehold  furniture  and  farming  tools, 
of  every  description;  one-half  of  all  my  stock; 
of  every  description,  not  disposed  of;  and  I 
give  ber  the  following  negroes  [describing 
them];  and  after  her  death,  if  not  disposed 
of  by  ber,  after  her  death  to  go  to  the  chil- 
dren of  Mary  Caroline  Sevier;  and  the  use 
and  benefit  of  my  man  Handy  diiring  her 
life,  with  the  nse  and  benefit  of  my  laud  and 
ferry  her  lifetime,  and  Arch  and  wife."  Held, 
that  an  unlimited  power  of  disposal  is  con- 
ferred upon  Mrs.  Brown  by  this  clause,  and 
that  a  remainder  created  to  dei;>end  upon  the 
uondlsposltlon  of  an  estate  by  the  first  t'aker, 
who  has  an  unlimited  power  of  disposition.  Is 
void.  In  the  case  of  Troup  v.  Hart,  7  Baxt 
188,  the  will  was:  "As  to  all  the  rest  of  my 
estate,  residae  and  remainder,  whatever  It 
may  be,  the  tract  of  land  I  now  live  on,  my 
negro  girl  Ann,  my  mules,  etc.,  all  and 
everything  belonging  to  the  place,  of  every 
kind  and  description,  whatever  It  may  be, 
I  win  and  bequeathe  to  my  beloved  wife, 
Margaret  Galbreath,  to  have  and  to  hold 
during  life,  and  to  make  what  disposition 
she  may  see  proper  at  her  death."  Held, 
that  the  widow  took  an  absolute  title  to  the 
property.  In  the  case  of  Bean  v.  Myers,  1 
Cold.  227,  the  will  was:  "I  will  and  bequeath 
to  my  wife,  Catharine  Bean,  all  my  house- 
bold  and  kitchen  furniture,  my  stock  of  all 
kinds,  my  plantation,  and  all  its  appurte- 
nances, and  an  the  grain  and  forage,  togeth- 
er with  all  I  possess,  during  her  natural  life, 
with  full  privilege  to  sell  and  nse  the  same, 
and  to  pay  any  debts  that  may  be  owing, 
or  for  her  support,  and  all  other  legal  pur- 
poses. I  have  heretofore  given  all  my  chil- 
dren what  I  allowed  them,  unless  there 
should  something  remain  after  my  wife's 
death,  which  I  allow  to  be  divided  among 
my  children."  Held,  that  the  widow  took  an 
absolute  estate,  and  that  she  had  an  unlim- 
ited power  of  disposal.  In  the  case  of  David 
V.  Bridgman,  2  Yerg.  558,  the  will  was:  "It 
Is  my  will  that  my  beloved  wife,  Martha 
David,  have  all  my  estate,  both  real  and  per- 
sonal, during  her  life,  except  a  debt  due  me 
from  Jas.  Chandon  of  about  $3,000,  which  I 
will  and  bequeath  to  the  grandchildren  of 
my  mother,  Mary  David.  Second.  It  is  my 
will  that  my  wife,  Martha  Dav^d,  at  her 
death,  may  have  full  power  and  authority  to 
dispose  of  all  my  personal  property  In  any 
manner  she  sees  proper."  Held,  that  the 
wife  took  an  absolute  estate,  which,  upon  her 
death  without  a  will,  vested  In  her  distribu- 
tees. In  the  case  of  Thompson  v.  McKisick, 
3  Humph.  tiSl,  the  will  was:  "I  give  and  be- 
queath to  my  daughter  Susanna  McKlslck 
the  following  negroes  [describing  them].  It 
is  my  will  that  she  shall  have  the  benefit 
of  said  negroes,  either  by  keeping  them  in 
specie,  or  by  selling  theui,  and  having  the 
proceeds  of  such  sale;  and  the  said  negroes 
and  their  Increase,  or  said  money  to  arise 
from  the  sale  of  them,  to  be  hers  forever. 


to  be  disposed  of  as  she  may  think  proper, 
amongst  her  children  or  grandchildren,  by 
will  or  otherwise."  Held,  that  the  power  of 
disposition  was  unlimited,  and  that  the  wife 
took  an  absolute  estate.  One  of  the  first 
cases  in  this  state  on  this  subject  was  the 
cose  of  Smith  v.  Bell,  Mart  &  Y.  102.  In  this 
case  the  devise  was  In  these  words:  "I  give 
to  my  wife  all  personal  estate  whatsoever, 
and  wheresoever,  and  what  nature,  quality, 
or  kind  soever,  after  paying  my  debts,  lega- 
cies, and  funeral  expenses,  which  personal 
estate  I  give  and  bequeath  to  my  wife  to 
and  for  her  own  use  and  benefit  and  disposi- 
tion absolutely;  the  remainder  of  my  estate 
after  her  decease  to  be  for  the  use  of  my 
son  Jesse."  Held,  that  the  absolute  Interest 
In  the  property  passed  to  the  wife,  and  that 
the  remainder  over  to  the  son  was  repugnant 
and  void.  In  the  case  of  Vaughn  v.  Cator, 
85  Tenn.  302,  2  S.  W.  282,  there  was  a  devise 
to  Basil  Smith,  and  a  codlcU  added  In  these 
words:  "For  the  purpose  of  making  a  change 
In  the  bequest  to  Basil  Smith,  In  the  event 
BaaU  Smith  dies  without  lawful  issue,  then 
the  property  therein  bequeathed  shall  re- 
vert to  my  estate,  and  be  equally  divided 
among  the  other  named  heirs  in  said  will,  ot 
which  this  Is  a  codlclL"  Held,  there  was  no 
limitation  given  to  the  estate  of  Basil  Smith, 
nothing  in  the  will  to  prevent  him  or  hia 
guardian  from  taking  control  and  exercising 
unqualified  power  of  disposition  of  the  es- 
tate, and,  the  title  having  thus  vested,  it 
could  not  be  divested  or  qualified  by  a  sub- 
sequent event  The  testator  has  not  provid- 
ed for  a  limitation,  restriction,  or  continued 
defeasance,  and  the  courts  cannot 

Such  are  the  authorities  in  this  state  as  far 
as  we  have  been  able  to  find  them.  It  wUl 
be  seen  from  the  above  that  in  arriving  at 
a  correct  solution  of  this  question,  the  op- 
eration of  two  somewhat  distinct  rules  and 
principles  have  to  be  considered:  First  The 
character  of  the  first  devise  or  estate  passing 
under  the  will,  whether  an  absolute  estate, 
with  unlimited  power  of  disposition  or  not; 
for,  although  the  intent  to  create  a  second 
estate  or  devise  may  be  apparent  yet  If,  by 
the  terms  of  the  will,  the  first  estate  Is  ab- 
solute, and  there  Is  an  unrestricted  power  of 
disposition,  the  limitation  or  devise  over, 
though  apparent  Is  held  void,  as  the  above- 
cited  cases  clearly  show.  Second.  The  op- 
eration and  effect  of  precatory  words,  and 
when  they  are  to  be  held  sufficient  to  create 
a  trust  and  work  a  limitation  or  restriction. 
While '  these  rules  and  principles  seem  In 
many  of  the  cases  to  merge,  yet  they  are 
somewhat  distinct  and  in  some  of  the  cases 
we  see  the  operation  of  the  one  rule,  while 
the  other  is  not  In  any  wise  apparent  or  ap- 
plied. 

Turning  from  our  own  text  writers  and  de- 
cisions, we  find  the  following  statements  of 
the  law  applicable  to  this  subject  In  1  Jarm. 
Wills  (5th  Am.  Ed.)  p.  680,  it  Is  said:  "It  has 
been  long  settled  that  words  of  recommends^ 
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tlon,  request,  entreaty,  wish,  or  ezpectatl<»i, 
addressed  to  a  legatee  or  devisee,  will  make 
him  a  trustee  for  the  person  or  i)ersona  in 
whose  favor  such  expressions  are  used;  pro- 
vided the  testator  has  pointed  out  with  suffi- 
cient clearness  and  certainty  both  the  sub- 
ject-matter and  the  object  or  objects  of  the 
intended  trusts."  A  similar  statement  Is 
given  by  2  Story,  Eq.  Jur.  §  1068;  Hill,  Trus- 
tees, 73;  Williams'  Ex'rs,  143;  Perry,  Trusts, 
i  112;  2  Redf.  WUls,  415.  When  we  resort  to 
the  reported  cases  on  this  subject  In  this 
country  and  England,  we  find  ourselves  In  a 
wilderness  of  decisions,  from  which  It  is  dif- 
ficult to  extricate  ourselves  with  any  very 
well  defined  views,  or  to  reach  a  standpoint 
from  which  we  can  discern  a  path  that  it  Is 
clearly  safe  to  follow;  not  that  there  is  not  a 
reasonable  uniformity  In  the  opinions  as  to 
the  declaration  of  the  general  doctrines  ap- 
plicable, but  the  application  made  of  these 
doctrines  in  the  many  reported  cases  is,  to 
say  the  least,  confusing.  In  fact,  under  the 
pi-edominatiug  rule  for  the  construction  of 
wills,  that  the  Intent  of  the  testator  is  al- 
ways, where  possible,  to  be  ascertained  and 
enforced,  it  is  essentially  and  necessarily  dif- 
ficult to  get  exactly  analogous  cases.  Each 
case  has  its  own  peculiar  coloring,  to  be 
gathered  from  the  whcde  will,  and  all  the 
various  words  and  clauses,  from  the  char- 
acter, history,  condition,  disposition,  and 
situation  of  both  devisees  and  devisor,  the 
nature  of  the  property,  etc.;  and,  when  to 
these  considerations  be  added  the  personal 
integer  of  the  possible  bent  and  bearing  of 
the  members  of  the  court  having  the  matter 
under  consideration,  it  becomes  apparent 
why  there  is  a  seeming  great  diversity  in  the 
application  of  the  rules  generally  announced, 
and  the  greatest  difficulty  in  obtaining  from 
these  cases  a  hard  and  fast  rule  of  easy  ai>- 
plication  to  all  cases.  It  will  be  unnecessary, 
under  the  circumstances,  as  we  have  an  able 
court  of  last  resort,  to  which  this  case  should 
go,  for  us  to  attempt  to  enter  into  a  full  dis- 
cussion of  these  cases,  though  we  refer  be- 
low to  many  of  them;  but,  after  as  thorough 
a  study  of  them  as  the  limited  time  we  have 
felt  at  liberty  to  give  this  case  will  allow,  wcf 
have  found  what  we  think  to  be  the  estab- 
lished rules  that  should  govern  the  decisions 
of  this  case. 

On  page  680,  Jarm.  Wills,  in  marginal  note, 
the  subject  is  discussed  at  length,  with  quo- 
tations from  many  cases,  and  this  statement 
is  made:  "But  the  expressions  are  not  always 
imperative.  They  are  deemed  to  be  flexible 
in  character,  and  must  yield  if  the  imputed 
interpretation  be  against  the  rules  of  law,  or 
so  inconsistent  with  other  provisions  in  the 
will  that  both  cannot  stand  together,  or  if  it 
appears  from  the  whole  will  and  the  char- 
acter of  the  property  that  the  testator  meant 
to  depend  on  the  Justice  and  gratitude  of  the 
donee,  or  reposed  in  him  a  power  to  execute 
or  not,  at  his  discretion."  In  the  same  book 
(page  686)  it  is  said:  "Where  the  words  of  the 


gift  expressly  point  to  an  absolute  enjoy- 
ment by  the  donee  himself,  the  natural  con- 
structiOQ  of  subsequent  precatory  words  is 
that  they  express  the  testator's  belief  or 
wish,  without  imposing  a  trust"  In  same 
book  (page  68)  it  is  said:  "In  Johnston  v. 
Rowlands,  2  De  Gex.  &  S.  356,  the  gift  was 
to  the  testator's  wife,  to  be  disposed  of  by 
ber  will  lit  such  way  as  she  shall  think 
proper;  but  he  recommended  her  to  dispose 
of  one  moiety  among  her  own  relations,  and 
the  other  among  such  of  his  own  as  she 
should  think  proper.  Sir  J.  K.  Bruce,  V.  C, 
said:  "That  the  word  'recommend'  may 
amount  to  a  command  in  a  particular  instru- 
ment, and  may  create  a  binding  trust,  is  cer- 
tain. It  is  equally  certain  that  the  word  Is 
susceptible  of  a  different  interpretation  con- 
sistent with  the  legal  and  equitable  power 
of  the  person  recommended  to  depart  from 
the  recommendation."  He  thought  no  trust 
was  created.  And  see  further  discussion  and 
cases  cited  along  this  line,  same  book,  pp. 
688,  689.  Mr.  Story,  In  2  Eq.  Jur.  p.  453,  i 
1069,  says:  "The  doctrine  of  thus  construing 
expressi<AS  of  recommendation,  confidence, 
hope,  wish,  and  desire  into  positive  and  per- 
emptory commands  is  not  a  little  difficult  to 
be  maintained,  upon  sound  principles  of  In- 
terpretation of  the  actual  intention  of  a  tes- 
tator. It  can  scarcely  be  presumed  that 
every  testator  should  not  clearly  understand 
the  difference  between  such  expressions  and 
words  of  positive  direction  and  command, 
and  that,  in  using  the  one  and  omitting  the 
other,  he  should  not  have  a  determinate  end 
in  view.  It  will  be  agreed  on  all  sides  that 
where  the  Intention  of  the  testator  is  to 
leave  the  whole  subject,  as  a  pure  matter  of 
discretion,  to  the  good  will  and  pleasure  of 
the  party  enjoying  his  confidence  and  fav<H', 
and  where  his  expressions  of  desire  are  in- 
tended as  mere  moral  suggestions,  to  excite 
and  aid  that  discretion,  but  not  absolutely  to 
control  and  govern  It,  there  the  language 
cannot  and  ought  not  to  be  held  to  create  a 
trust.  Now,  words  of  recommendation  and 
other  words  precatory  in  their  nature  imply 
that  very  discretion,  as  contradistinguished 
from  peremptory  orders,  and  therefore  ought 
to  be  so  construed,  unless  a  different  sense 
is  irresistibly  forced  upon  them  by  the  coa- 
text  Accordingly,  in  modem  times,  a  strong 
disposition  has  been  Indicated  not  to  ex- 
tend this  doctrine  of  recommendatory  trusts, 
but,  as  far  as  the  authorities  will  allow,  to 
give  to  the  words  of  wills  their  natural  and 
ordinary  sense." 

There  is  a  very  full  discussion  of  the  casea 
and  doctrine  on  this  subject  in  the  follow- 
ing cases  and  notes:  Knox  ▼.  Knox  (Wis.) 
48  Am.  Rep.  487,  and  note,  pages  494-499; 
s.  c,  8  N.  W.  155;  Bills  V.  Bills  (Iowa)  20 
Am.  St  Rep.  418,  and  note;  s.  c,  45  N.  W. 
748;  Harrisons  v.  Harrison's  Adm'x,  44  Am. 
Dec.  365,  and  full  note,  pages  372-379.  Here 
there  Is  a  full  citation  and  discussion  of  the 
cases,  English  and  American,  and  it  is  stat- 
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ed,  and  clearly  shown,  that  the  later  Eng- 
lish and  a  majority  of  the  American  cases 
have  departed  from  the  doctrine  of  the  early 
cases,  and  bare  inclined  to  the  doctrine  of 
giving  precatory  vrords  and  expressions  only 
their  natural  force;  and  Vice  Chancellor 
Hart,  In  Sale  t.  Moore,  1  Sim.  534,  Is  quot- 
ed as  saying:  "The  first  case  that  construed 
words  of  recommendation  into  a  command 
made  a  will  for  the  testator,  for  every  one 
knows  the  distinction  between  them.  The 
courts,  of  late  years,  have  been  against  con- 
verting the  legatee  into  a  trustee,"  citing 
many  cases.  Other  leading  cases  on  this 
subject  are  Howard  v.  Carusi,  109  U.  S.  725, 
S  Snp.  Ct.  575;  Lucas  v.  Lockhart,  48  Am. 
Dec.  766;  Ellis  v.  EUls,  50  Am.  Dec.  182; 
Noe  V.  Kern  (Mo.  Sup.)  3  Am.  St.  Rep.  544,  6 
S.  W.  288;  Phillips  V.  Phillips  (N.  Y.  App.) 
8  Am.  St  Rep.  737,  19  N.  B.  411;  WUllams 
V.  Worthington,  33  Am.  Rep.  286;  Foose  v. 
Whitmore,  37  Am.  Eep.  572;  Mclntyre  v. 
Mclntyre  (Pa.  Sup.)  10  Am.  St  Rep.  529,  16 
Atl.  783;  RandaU  v.  RandaU  (111.  Sup.)  26 
Am.  St.  Rep.  373,  25  N.  E.  780;  Elliott  v.  El- 
liott (Ind.  Sup.)  10  Am.  St  Rep.  54,  20  N.  E. 
204;  Combs  v.  Combs  (Md.)  1  Am.  St  Rep. 
359,  8  AtL  757;  McKenzIe's  Appeal,  19  Am. 
Rep.  525;  Henderson  v.  Blackburn,  44  Am. 
Rep.  780;  Biyan  v.  Mllby  (Del.  Ch.)  18 
Ijiwy.  Rep.  Ann.  563,  24  AU.  333;  Barnes  r. 
Boardman  (Mass.)  8  Lawy.  Rep.  Ann.  785, 
21  N.  E.  308;  Snider  y.  Baer  (Pa.  Sup.)  13 
Lawy.  Rep.  Ann.  359,  22  AU.  897;  McCul- 
lough  v.  Henderson  (Ky.)  7  Lawy.  Rep.  Ann. 
836,  13  S.  W.  853;  and  other  cases  cited  in 
these  cases,  and  notes  thereto. 

Without  further  discussion  of  them,  it  Is  suf- 
ficient to  say  these  principles  are  clearly  es- 
tablished, viz.:  To  create  a  trust  and  make 
precatory  words  operative  in  a  will,  it  must 
be  cleai^Flrst  that  the  estate  vested  in  the 
first  taker  Is  not  absolute,  nor  disposition 
thereof  unrestricted;  second,  that  the  subject 
of  the  bequest  or  devise  is  certain,  the  trust 
certain  and  definite;  and,  third,  the  objects  of 
the  bounty  certain  and  clear;  and,  further, 
that  the  language  used,  as  gathered  from  the 
whole  context  is  intended  to  be  Imperative 
and  controlling,  and  not  a  mere  matter  of  dis- 
cretion. Tested  in  the  light  of  these  princi- 
ples, and  authorities  In  our  own  state  and  else- 
where, there  can,  we  think,  be  little  doubt  left 
as  to  how  this  case  must  be  decided,  especially 
In  the  light  of  the  allegations  of  the  bilL  The 
great  weight  of  the  cases  decided  by  our  own 
supreme  court  Is  in  favor  of  holding  in  such 
cases  the  estate  of  the  first  taker  absolute, 
and  the  devise  over,  even  when  apparent 
void.  As  will  be  seen  above,  in  many  of  our 
cases  the  language  indicating  a  life  estate  was 
very  strong,  and  yet  the  estate,  by  reason  of 
an  unlimited  power  of  disposition,  was  held  to 
be  absolute.  In  this  case  there  is  no  hint  of 
any  limitation  or  restriction  on  her  use  and 
disposition  of  any  part  or  the  whole  of  the  es- 
tate, except  what  may  be  inferred  from  the 
testator's  expressed  belief  as  to  what  she  "will 


do  at  her  death."  We  think,  clearly,  an  ab- 
solute estate  would  have  gone  to  her  under 
the  will  had  she  survived;  and,  construed  es- 
pecially In  the  light  of  the  allegations  of  the 
I  bill,  why  should  it  not?  It  all,  as  alleged, 
came  from  her;  in  morals  and  equity,  was 
hers.  If  the  testator  were  moved  by  seatl- 
ments  of  affection  or  gratitude,  or  even  the 
confidence  he  expresses,  it  certainly  was  his 
intention  that  she  should  have  the  unlimited 
right  to  the  property.  And  these  considera- 
tions impress  us  that  be  did  not  Intend  his 
words  to  be  imperative,  but  in  the  language 
of  Mr.  Story  and  the  later  cases,  to  liave  their 
ordinary  meaning,  leaving  the  matter,  with  a 
mere  suggestion,  absolutely  to  the  wife's  dis- 
cretion. Again,  under  the  rules  declared  by 
all  the  text  writers  and  in  the  cases,  that  the 
object  and  the  trust  must  be  clear,  definite, 
and  certain,  could  a  trust  be  here  declared? 
We  cannot  say  so.  "Believing  she  will  do 
Justice  between  her  relatives  and  mine."  In 
some  cases.  It  Is  true,  the  word  "relatives" 
has  been  held  to  mean  "next  of  kin,"  but  it  is 
not  clear  that  it  does  so  in  this  case.  It  clear- 
ly means  the  relatives  by  consanguinity,  It  Is 
true;  but  we  cannot  see  that  the  testator  must 
have  had  In  his  mind  only  those  who  would 
have  taken  as  his  heirs  or  distributees  under 
the  law.  A  distant  blood  rdation,  to  whom 
he  was  greatly  Indebted,  or  who  was  depend- 
ent on  him,  might  have  had  much  stronger 
demands,  and  been  the  much  more  appropri- 
ate object  of  his  bounty,  than  a  nearer  rela- 
tion, to  whom  he  was  antagonistic,  and  who 
had  no  need  of  his  iMunty.  But  If  to  next  of 
kin,  how,— in  what  proportion?  And  what  is 
the  rule  Indicated  In  the  will,— the  measure  of 
"Justice  between  her  relatives  and  mine"? 
There  is  no  Indication.  If  his  next  of  kin 
were  rich  and  prosperous,  and  especially  If 
they  had  been  made  so,  as  indicated  by  argu- 
ment of  complainants'  counsel,  out  of  proper- 
ty which  came  from  the  wife,  and  had  been 
given  away  In  his  lifetime  by  her  husband, 
and  her  heirs  were  poor,  dependent  and  needy, 
and  had  formerly  contributed  to  her  wealth, 
natural  Justice  and  gratitude  would  indicate 
that  his  relatives  should  be  cut  off  with  the 
traditional  shilling,  and  hers  be  provided  for; 
or.  If  the  situation  be  reversed,  the  scales 
would  turn  the  other  way;  and,  at  last  it 
would  be  left  for  the  courts  to  make  the  will 
which  the  testator  had  lot  And  then  the 
subject  of  the  bequest;  there  is  no  certainty 
about  that  What  part  of  the  estate  Is  to  go 
"to  her  relatives  and  mine"?  The  will  does 
not  say  "believing  she  will  divide  at  her  death 
what  I  leave.  Justly  between  her  relatives  and 
mine";  nor  "what  may  be  left  that  she  has  not 
used";  simply,  that  she  "will  do  Justice." 
There  is  nothing  that  we  can  see  that  should 
prevent  a  disposition  by  her  to  others  as  well 
as  to  relatives  of  either.  This  might  well  be 
done,  and  yet  full  Justice  be  accomplished. 
Words  precatory,  devising  what  is  left  at  the 
death  of  the  devisee,  have  been  held  void  for 
the  uncertainty  of  the  property  bequeathed.   2 
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Story,  Eq.  Jur.  {  1073.  Tried  by  these  tests. 
It  la  very  clear  to  our  minds  that  In  all  re- 
spects so  much  uncertainty  here  exists  that 
an  attempt  to  enforce  a  trust  la  this  case 
would  be  a  mere  guess  at  the  wishes  of  the 
testator,  and  would,  as  we  have  said,  vir- 
tually result  In  the  court's  making  the  will 
which  the  testator  had  left  unmade.  ▲  mo- 
ment's reflection  will  demonstrate  to  all  that 
the  seeming  hardship  urged  as  a  considera- 
tion for  a  different  holding  results,  not  from 
following  the  established  rules  of  law,  but  the 
previous  improvident  acts  of  the  wife.  Sup- 
pose the  testator  had  died  before  the  wife, 
and  the  legacy  to  her  had  taken  effect,  and 
she  had  died  intestate,  or  had  willed  the  prop- 
erty substantially  to  her  relatives;  then  the 
rule  complainants  now  contend  for  would 
have  worked  the  Injustice  of  which  they 
complain  under  the  construction  now  estab- 
lished by  us,— the  taking  of  the  property  or 
half  of  It  out  of  the  family  which  produced 
it,  and  glvhig  It  to  his  family  which  had  not. 
It  win  be  dlflJcnlt  for  our  legislature,  and 
impossible  for  our  courts,  to  establish  definite 
and  fixed  rules  that  will  preserve  from  their 
own  improvidence  the  states  of  maiden 
ladles  who  give  their  hearts,  hands,  and  prop- 
erty to  the  knights  of  their  choice.  We  can, 
in  any  event,  only  declare  the  law  as  we 
find  it.  The  decree  of  the  chancellor  is  cor- 
rect, and  it  will  be  afllrmed,  with  costs. 

WILSON  and  NEIL,  JJ.,  concur. 

Affirmed   orally  by  supreme  court,   Jan.  10, 

1806. 


HANCOCK  et  al.  v.  DODD  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee.    Jan. 
13,  1896.) 

DsiD  —  Altbkatiom  bt  Gkantok— Rsformation 
IN  BquiTT. 

1.  After  a  deed  has  been  delivered  and  re- 
corded, the  grantor  has  no  right  to  alter  it,  and 
nothing  that  he  could  do  or  assent  to  could 
change  the  eSect  of  the  deed. 

2.  A  deed  of  gift  was  executed  by  a  grantor 
to  his  grandchildren,  bat  without  conveying  any 
interest  to  their  husbands.  After  the  deed  had 
been  recorded,  commisRioners  selected  to  parti- 
tion the  land  among  said  grandchildren  inform- 
ed the  grantor  that  the  insertion  of  the  word 
"and"  between  the  names  of  his  granddaughters 
and  their  husbands  would  give  the  latter  a  life 
estate  in  their  wives'  shares.  The  grantor  as- 
sented to  the  change,  which  was  thereupon 
made  by  said  commissioners.  Afterwards, 
deeds  of  partition  were  prepared  by  a  certain 
surveyor,  pursuant  to  the  agreement  to  parti- 
tion the  land,  and  a  certain  tract  was  conveyed 
to  one  of  said  husbands  and  his  wife  forever. 
The  deeds  were  signed  by  the  parties  without 
having  been  read  over,  but  were  then  and  after- 
wards understood  by  all  to  convey  to  said  hus- 
bands only  life  estates  in  the  land.  Thereafter 
said  husband  and  wife  died,  and  the  land  so 
conveyed  to  them  was  claimed  by  defendants  as 
heirs  of  said  husband.  Ileld,  that  the  partition 
deed  should  be  reformed  so  as  to  meet  the 
intention  of  the  grantor  and  the  understanding 
of  all  the  parties  at  the  time  it  was  made. 


Appeal  from  chancery  court.  Cannon  coun- 
ty;  W.  S.  Bearden.  Chancellor. 

Bill  by  A.  L.  Hancock  and  others  against 
William  Dodd  and  others  to  reform  certain 
deeds,  and  for  other  relief.  The  bill  was  dis- 
missed, and  plaintiffs  appeaL     Reversed. 

St.  John  &  Cummings,  for  appellants. 
James  A.  Jones,  for  appellees. 

BARTON,  J.  This  is  a  blU  filed  to  reform  two 
deeds  and  recover  a  tract  of  land.  The  facts  on 
which  the  relief  is  sought  are  practically  un- 
disputed, ana  are  as  follows:  On  the  3d  day  of 
November,  1890,  complainant  Alford  L.  Han- 
cock made  a  deed  of  gift  conveying  a  tract 
of  land  unto  his  grandchildren,  who  were  the 
children  and  heirs  at  law  of  R.  M.  Hancock, 
deceased,  to  wit:  S.  F.  Dodd,  wife  of  H.  L. 
Dodd,  and  Pleny  Dodd  and  Minnie  Dodd, 
children  and  heirs  at  law  of  Eliza  Dodd,  de- 
ceased, who  was  formerly  Eliza  Hancock, 
and  daughter  of  said  R.  M.  Hancock,  and  J. 
T.  Hancock,  R.  T.  Hancock,  and  A.  M.  Han- 
cock, sons  of  R.  M.  Hancock.  When  the 
deed  was  first  vrrltten  and  entered  of  record, 
the  language  used  was:  "I,  Alford  L.  Han- 
cock, have  this  day  executed  a  deed  of  gift 
to  R.  M.  Hancock,  deceased,  to  his  heirs,  to 
wit,  J.  T.  Hancock  and  R.  T.  Hancock  and 
Eliza  Dodd,  now  dead,  and  her  two  children, 
and  Joseph  Dodd,  her  husband,  and  S.  F. 
Hancock,  wife  of  H.  L.  W.  Dodd,  and  A.  M. 
Hancock  (the  consideration  Is  $2,000.00),  con- 
taining 235  acres,"— describing  the  land,  with 
the  usual  habendum  clause,  and  covenants. 
R.  M.  Hancock,  at  the  time  of  his  death,  liv- 
ed upon  the  land,  and  after  his  death  his  chil- 
dren continued  to  occupy  the  premises,  until 
November  3,  1890,  when  complainant  Alford 
L.  Hancock,  the  ovnier  of  the  land,  made  the 
deed  above  mentioned.  The  heirs  of  said  R. 
M.  Hancock  continued  in  possession  of  the 
land  until  May,  1892,  when,  by  agreement, 
they  selected  commissioners  to  partition  the 
land  among  themselves.  The  commissioners 
met  and  read  the  deed  made  by  complainant 
Alford  L.  Hancock  to  the  children  and  heirs 
of  R.  M.  Hancock,  and  discussed  the  ques- 
tion as  to  what  Interest  White  Dodd,  the  hus- 
band of  S.  F.  Dodd,  and  J.  J.  Dodd,  the  hus- 
band of  Eliza  Dodd,  bad  hi  the  land.  See- 
ing, from  the  face  of  the  deed,  they  had  none, 
and  a  question  having  arisen  bow  the  minor 
children  of  J.  J.  Dodd  could  be  represented, 
and  having  requested  their  father  to  repre- 
sent them  as  guardian,  and  he  declining  to  do 
so,  and  saying  he  would  move  off  the  land  If 
be  bad  no  Interest  in  it,  they  called  on  com- 
plainant Alford  L.  Hancock  to  know  If  It 
was  bis  intention  to  entirely  cut  off  the  in- 
terest of  the  said  two  Dodds,  sons-in-law  of 
decedent  R.  M.  Hancock,  In  the  land.  The 
commissioners  at  the  time  told  complainant 
A.  L.  Hancock. that,  by  adding  the  word 
"and"  between  the  name  of  the  Dodds  and 
their  wives  In  the  deed,  it  would  give  them  a 
life  estate  In  the  land,  which  he  was  willing 
to  do.    And,  upon  this  suggestion,  in  order 
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to  crente  a  Ufe  estate  In  the  lands,  the  word 
"and"  or  mark  "&"  was  added.  It  being  rep- 
resented to  and  nnderstood  by  him  that  this 
would  give  the  two  Dodds  life  estates  In 
their  wives'  shares  in  said  land.  Tills  addi- 
tion made  the  deed  read  as  follows:  "I,  Al- 
ford  Ik  Hancock,  liave  this  day  executed  a 
deed  of  gift  to  R.  M.  Hancock,  deceased,  to 
his  heirs,  to  wit,  J.  T.  Hancock  and  B.  T. 
Hancock  and  Miza  Dodd,  now  dead,  and  her 
two  children,  and  Joseph  Dodd,  her  husband, 
and  S.  F.  Hancock,  wife  of  and  H.  L.  W. 
Dodd,  and  A.  M.  Hancock."  A.  L.  Hancock 
consented  that  the  change  be  made  with  this 
understanding,  and  it  was  made  by  <me  of 
the  commissioners  or  the  surveyor,  but  not  by 
him,  nor  in  his  presence,  nor  did  he  ever  after 
sign  or  acknowledge  the  deed  so  elianged. 
After  this  was  done  the  land  was  divided  by 
the  commissioners,  and  partition  deeds  were 
executed  by  the  parties.  On  the  18th  day  of 
May,  1892,  J.  J.  Dodd,  R.  T.  Hancock,  Mamie 
Hancock,  J.  T.  Hancock,  S.  3.  Hancock,  and 
A.  M.  Hancock  executed  a  deed  reciting  that, 
"whereas,  A.  L.  Hancock  having  made  a 
deed  of  gltt  to  the  heirs  of  Monroe  Hancocic, 
we,  the  undesigned,  tiave  agreed  to  divide 
said  tract  of  land  by  the  assistance  of  five 
commissioners,  to  wit,  L.  L.  Melton,  J.  B. 
Collins,  J.  C.  Spnrlock,  Wm.  Orlzle,  and  E. 
T.  Haley.  We  hereby  convey  unto  H.  L.  W. 
Dodd,  and  wife,  Sarah  F.  Dodd,  formerly 
Fannie  Hancock,  forever,  for  the  consldera- 
tltm  of  other  lands  deeded  to  us  this  day,  a 
certain  tract  or  i>arcel  of  land  lying  and  be- 
ing in  the  state  of  Tennessee,  Cannon  county 
[setting  out  the  boundaries],  to  have  and  to 
hold  the  al>ove  described  land  unto  the  said 
White  Dodd  and  wife,  Fannie  Dodd,  and 
heirs,  forever,  as  their  share  in  said  lands  as 
divided."  Tltis  was  done  in  pursuance  of  the 
partition  agreed  on.  The  partition  deeds 
were  drawn  by  the  surveyor,  at  the  direc- 
tion of  the  parties,  and  were  signed  up  by 
them  without  being  read  over,  and  were  un- 
derstood by  all  to  convey  to  each  their  re- 
spective rights  and  interests  in  the  land,  and 
to  the  two  Dodds  only  life  estates  in  the  land. 
There  is,  we  tlUnk,  no  question  about  tills, 
and,  after  the  deeds  were  made,  it  is  made 
perfectly  clear  by  the  proof  that  H.  L.  W. 
Dodd  thought  and  understood  that  he  had 
only  a  life  estate  in  the  land.  Sarah  Dodd, 
wife  of  H.  L.  W.  Dodd,  died  in  March,  and 
he  died  in  April,  1884.  They  had  had  and 
left  no  children.  Complainants  J.  T.,  A.  M., 
and  R.  T.  Hancock  were  the  heirs  at  law  of 
Sarah  Dodd,  being  her  brothers,  and  the  de- 
fendants were  the  heirs  at  law  of  H.  L.  W. 
Dodd,  and  William  Dodd  was  his  adminis- 
trator. The  Insolvency  of  the  estate  of  H. 
L.  W.  Dodd  was  suggested  by  the  adminis- 
trator, though  the  administrator  files  a  state- 
ment showing  personal  assets  amoimtlng  to 
$308.47,  and  claims  filed  amounting  to  $330.- 
49.  He  shows,  on  cross-examination,  that 
among  the  claims  filed  is  one  for  $60,  proba- 
bly barred  by  the  statute  of  limitatiiHis.    This 


would  reduce  the  debt  that  much,  and  leave 
the  personal  assets  probably  sufficient  to  pay 
off  claims.  But  it  is  shown  that  It  is  not 
known  whether  all  claims  are  filed,  and  that 
the  claims  now  filed  are  entitled  to  some  addi- 
tion for  interest  The  expenses  of  adminis- 
tration are  not  shown,  and  It  would  seem 
probable  that  there  would  be  some  excess  of 
claims  and  expenses  over  personal  assets  on 
hand,  which  may  render  it  necessary  to  re- 
sort to  the  real  assets  of  H.  L.  W.  Dodd's  es- 
tate for  the  payment  of  such  balance.  And 
while  it  does  not  Clearly  appear,  as  stated,  it 
is  inferable  that  there  is  no  other  real  prop- 
erty belonging  to  his  estate,  except  that  in 
litigation. 

The  bill  in  this  cause  was  filed  on  the  24th 
of  May,  1894,  alx)ut  two  months  after  the 
death  of  said  H.  L.  W.  Dodd,  and  immediate- 
ly after  complainants  found  there  would  be  a 
claim  on  behalf  of  the  Dodd  estate  to  the  land, 
and  the  piuyer  is  that  the  deeds  be  reformed, 
and  the  title  to  the  land  claimed  by  defend- 
ants as  heirs  of  H.  L.  W.  Dodd,  to  be  vestecl 
in  the  heirs  of  B.  M.  Hancock.  The  theory 
of  the  bill  seems  to  be  that  the  insertion  of  the 
word  "and"  in  the  original  deed  made  by  A. 
Ij.  Hancock  conferred  a  life  estate  on  H.  L. 
W.  Dodd,  and  that  tliis  and  the  partition  deed 
were  all  made  under  a  mistake  and  misunder- 
standing, contrary  to  the  wishes,  intents,  and 
purposes  of  the  parties.  The  bill  is  filed  by 
Alford  M.  Hancock,  the  maker  of  the  first 
deed,  and  by  J.  T.,  A.  M.,  and  B.  T.  Hancock, 
who  joined  In  the  partition  deed  of  May  18, 
1892;  and  the  relief  sought  Is  to  have  said 
deeds  reformed,  and  to  recover  the  Interest 
which  is  supposed  to  have  gone  to  H.  L.  W. 
Dodd  and  his  estate,  on  the  ground  of  a  mis- 
take made  in  the  deed.  The  defendants  are 
the  heirs  of  H.  L.  W.  Dodd,  and  dalm  the 
land  as  such,  and  William  Dodd  Is  his  admin- 
istrator, and  claims  the  right  to  have  the  land 
sold  as  such  to  pay  debts.  The  complain- 
ants B.  T.  Hancock,  A.  M.  Hancock,  and  J.  T. 
Hancock  are  brothers  of  and  heirs  at  law  of 
Mrs.  Sarah  Dodd,  who  was  the  wife  of  H.  L. 
W.  Dodd.  The  two  children  of  Eliza  Dodd, 
who  are  not  made  parties  to  the  cause,  are 
also  heirs  at  law  of  Sarah  Dodd.  It  Is  not 
clearly  stated  In  the  bill  In  what  capacity  the 
complainants  sue,  but  the  facts  all  appear  as 
above  stated  from  the  bill  and  the  record; 
and  the  prayer  is  that  the  deeds  be  reformed, 
and  the  title  to  this  land  vested  in  the  heirs 
of  B.  M.  Hancock,  and  for  general  relief;  and 
the  question  is,  imder  these  facts  as  here 
given,  are  the  complainants  entitled  to  any  re- 
lief? Chancellor  Bearden  held  they  were  not, 
and  dismissed  complainants'  bill,  holding  that 
the  deed  of  A.  L.  Hancock  conveyed  no  inter- 
est to  the  Dodds,  and  that  the  Insertion  of 
the  character  "&"  In  the  deed  and  register's 
record  had  no  such  effect,  and  therefore  said 
deed  needed  no  reformation;  and,  second,  that 
the  mistake  in  the  partition  deed  to  H.  li.  W. 
Dodd  and  wtfe  Is  not  one  of  fact  but  one  of 
law,  has  caused  no  loss  to  the  bargainors,  and 
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is  not  remediable  ■  In  equity.  Complainants 
appealed,  and  assign  errors.  Are  they  entitled 
to  any  relief? 

1.  As  to  the  first  deed  made  by  A.  IJ.  Han- 
cock, and  the  alterations  made  in  It  with  his 
consent,  and  the  effect  of  such  alteration:  It 
seems  clear  that  the  deed  of  A.  Lk  Hancock 
was  originally  made,  in  exact  accordance  with 
the  grantor's  intention,  to  his  grandchildren, 
the  children  and  heirs  at  law  of  R.  M.  Han- 
cock, deceased.  It  had  been  delivered  and 
registered.  All  title  and  interest  he  had  In  the 
land  had  passed  out  of  him,  and  he  had  no 
further  Interest  to  convey,  and  no  more  right 
to  change  or  alter  It  than  a  stranger,  and 
nothing  that  he  could  do,  direct,  or  assent  to 
could  change  the  effect  of  his  original  deed. 
There  was  nothing  left  in  him  to  ccmvey. 
Gates  V.  Card,  93  Tenn.  339,  340,  24  S.  W. 
486.  And  see  5  Am.  &  Eng.  Enc.  I.<aw,  pp. 
424,  425,  and  authorities  there  cited. 

2.  As  to  the  partition  deed:  The  parties 
had  had  the  first  deed  under  discussion,  and 
the  surveyor,  after  the  grandfather  had  made 
or  consented  to  the  alteration,  the  supposed 
effect  of  which  was  to  give  H.  L.  W.  Dodd  a 
life  estate,  was  directed  to  draw  deeds  setting 
apart  in  severalty  the  several  Interests  accord- 
ing to  the  division  agreed  on,  and  the  respec- 
tive rights  and  interests  of  the  parties.  This 
appears  clearly  from  the  oral  proof,  which  is 
also  supplemented  by  the  situation  of  the  par- 
ties and  the  recitals  of  the  deeds,  and  It  was 
clearly  understood  by  all  parties  that  the 
Dodds  would  only  take  a  life  estate  in  the 
lands.  It  was  so  understood  and  accepted  by 
the  Dodds.  The  surveyor  drew  the  deeds, 
and  they  were  signed  up  without  being  read, 
and  were  delivered  to  the  respective  parties. 
All  understood,  and  H.  L.  W.  Dodd  died  be- 
lieving and  understanding,  he  had  only  a  llfo 
estate  In  the  land,  and  that,  after  his  death.  It 
would  go  back  to  the  Hancock  heirs.  It  Is 
unquestionably  true,  as  a  general  rule,  that  a 
mere  mistake  of  law  cannot  be  relieved 
against,  and  It  takes  but  slight  reflection  to 
convince  us  of  the  importance  of  this  rule, 
and  the  dangers  to  be  incurred  by  any  exten- 
sive relaxation  of  it  or  infringement  upon  it. 
It  would  be  difilcult  to  aid  parties,  or  have 
any  settled  titles,  if  parties,  with  full  knowl- 
edge of  the  language  and  terms  of  written  in- 
struments, deliberately,  purposely,  and  willing- 
ly entered  into  by  them,  could  be  allowed  to 
subseqaently  come  forward  and  allege  they  did 
not  understand,  or  misunderstood,  the  legal  ef- 
fects of  their  acts  and  language,  and  seek  to 
have  such  changed.  It  would  open  the  door 
for  mental  reservation,  frauds  of  all  charac- 
ters, and  it  would  become  extremely  difficult 
to  procure  absolutely  binding  contracts.  The 
very  purposes  for  which  written  Instruments 
are  largely  designed  and  required  would  in  a 
large  measure  be  destroyed  by  any  considera- 
ble relaxation  of  this  rule.  But  there  are  ex- 
ceptions to  this,  as  to  most  other  rules  of  law, 
and  especially  In  cases  where  there  occur  oth- 
er elements  besides  a  mere  misapprehension  of 


the  legal  effect  or  meaning  of  words  and 
terms  used,  as  mixtures  of  mistake  of  fact  as 
well  as  law,  of  fraud,  surprise.  Imposition, 
misrepresentation,  undue  influence,  misplaced 
or  undue  confidence.  Ignorance,  mental  im- 
becility, etc.  A  review  of  the  authorities  will 
enable  ns  to  some  extent  to  ascertain  whether 
this  is  a  proper  case  for  relief,  or  within  the 
exceptions  to  be  allowed. 

One  of  the  earliest  cases  in  our  state  re- 
ports on  this  subject  is  the  case  of  Drew  v. 
Clarke,  Cooke,  374.  In  this  case  it  is  stat- 
ed and  held:  "If  a  man  is  clearly  under  a 
mistake  in  point  of  law,  which  mistake  is 
produced  by  the  representation  of  the  other 
party,  he  can  be  relieved  as  well  as  if  the 
mistake  were  as  to  a  matter  of  fact."  In 
the  case  of  Lewis  v.  Cooper,  Cooke,  4C7,  it 
was  held  that  if  a  compromise  is  made,  by 
means  of  which  one  party  agrees  to  pay 
more  than  the  law  would  have  compelled 
him,  there  being  no  fraud,  he  cannot  be  re- 
lieved in  a  court  of  equity.  In  the  case  of 
Dlcklns  T.  Jones,  6  Yerg.  484,  it  was  held 
that  money  paid  to  a  sheriff  under  a  mis- 
take of  law  could  not  be  recovered  back, 
the  sheriff  having  paid  the  money  over  into 
the  county  treasury.  Hubbard  v.  Martin,  8 
Yerg.  498,  was  to  like  effect  See,  also,  the 
case  of  Friedman  v.  Mathes,  8  Helsk.  488, 
these  being  cases  of  voluntary  payments.  In 
the  case  of  Perry  v.  Pearson,  1  Humph.  431, 
the  court  refused  to  reform  a  contract  on  the 
ground  of  fraud  or  tnlstake,  holding  that  the 
case  was  not  made  out;  the  mistake  relied 
on  being  one  of  law,  one  of  the  partis 
claiming  to  have  been  imposed  upon  by  the 
other,  who  claimed  to  be  "a  part  of  a  law- 
yer." The  court,  in  its  decision,  seems  to 
have  recognized  the  doctrine  that  a  reforma- 
tion could  have  been  had  if  the  proof  had 
made  out  a  proper  case.  The  case  of  Helm 
T.  Wright,  2  Humph.  75,  was  a  suit  brought 
to  reform  a  bond  executed  by  the  complain- 
ant for  the  delivery  of  property  which  had 
been  levied  on  by  a  constable,  on  the  ground 
of  mistake  in  the  recitations  of  the  bond; 
the  bond  having  recited  that  another  party 
than  the  complainant  was  the  owner  of  the 
property  in  question,  and  the  recital  of  the 
bond  being  that  "W.  W.  Wright,  a  consta- 
ble, bad  levied  on  the  following  described 
property  of  the  said  James  Helm."  The 
property  was  claimed  by  Thomas  Helm,  who 
signed  the  bond.  Judge  Green,  delivering 
the  opinion  of  the  court,  said:  "A  court  of 
eqnlty  would  be  of  but  little  value  if  it  could 
suppress  only  positive  frauds,  and  leave 
mutual  mistakes,  Innocently  made,  to  work 
Intolerable  mischiefs,  contrary  to  the  inten- 
tion of  parties.  It  would  be  to  allow  an 
act,  originating  in  innocence,  to  operate  ulti- 
mately as  a  fraud,  by  enabling  the  party 
who  receives  the  benefit  of  the  mistake  to 
resist  the  claims  of  Justice.  There  is  no 
question,  therefore,  but  that  a  court  of  equity 
will  relieve  against  a  mistake  of  fact,  when 
the  words  employed  la  an  agreement  do  not 
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*gcpreB8  tbe  Intention  of  the  parties.  But 
it  l8  Insisted  by  the  defendants  iu  this  case 
that  here  there  is  no  mistake  of  fact,  but 
that  the  mistake,  if  any,  is  one  of  law;  that 
the  complainant  conveyed  in  the  bond  the 
Idea  he  intended  to  convey,  but  that,  if  mis- 
taken at  all.  It  was  as  to  the  legal  conse- 
-quence,  and  not  as  to  a  fact  stated.  If  this 
proposition  be  true,  the  complainant  cannot 
be  relieved.  For  it  is  certainly  true  that,  if 
the  party  Intended  to  use  the  words  in  the 
sense  which  they  really  do  convey,  and  if 
the  thought  they  express  was  the  idea  he 
intended  to  communicate,  there  is  no  mis- 
take of  fact,  but  a  mistake  of  the  legal 
■consequence  of  the  act,  as,  if  the  party  re- 
lease a  Joint  obligor,  although  he  may  not  in- 
tend thereby  to  release  the  co-obligor,  and 
may  be  mistaken  as  to  the  legal  consequence 
of  the  act,  yet  there  is  no  mistake  as  to  the 
fact."  Judge  Green  further  says:  "The 
case  of  Ball  t.  Storie,  1  Sim.  &,  S.  210,  is  an- 
.alogous  to  this.  By  the  memorandum  in- 
serted in  the  agreement,  the  defendant  in- 
tended to  become  personally  responsible  for 
the  £200  only,  but  it  was  so  worded  as  to 
make  him  liable  in  addition  for  the  £4,000. 
The  vice  chancellor  said:  This  Is  a  com-' 
mon  case  of  an  instrument  to  be  reformed 
In  equity,  because  the  drawer  has,  by  mis- 
take, miscarried  in  the  expression  of  the 
agreement  of  the  parties.'  In  that  case  there 
was  no  question  but  tliat  the  defendant  read 
the  instrument,  and  knew  what  it  contained. 
But  he  inadvertently  overlooked  the  import 
of  the  words.  Knowing  he  had  agi-eed  to 
be  bound  for  the  £200,  be  supposed  the  agree- 
ment expressed  his  understanding.  But  he 
was  mistaken,  and,  although  himself  a  law- 
yer, he  was  relieved.  In  this  case  the  ob- 
ject of  the  contract  was  to  deliver  the  prop- 
«rty.  The  agreement  to  do  so  was  the  mat- 
ter to  which  the  complainant's  attention  was 
directed.  The  recitations  were  deemed  of 
but  little  importance,  and  very  naturally 
were  not  scrutinized.  The  oversight  in  the 
statement,  inadvertently  inserted  in  the  bond 
by  the  draftsman,  that  it  was  the  property 
«f  James  Helm,  would  naturally  occur,  and 
we  think,  upon  reason  and  authority,  ought 
to  be  relieved  in  this  court"  The  case  of 
Bell  V.  Steel,  2  Humph.  148,  presented  a  case 
where  a  release,  understandingly  and  dellb- 
«rately  entered  into  by  the  complainant,  of 
one  Collier,  for  the  purpose  of  making  him 
«  witness  In  a  case,  had  the  effect  of  releas- 
ing his  co-obligor,  whom  the  complainant 
was  suing,  which  result  was  not  intended  by 
the  complainant,  and  who  executed  his  con- 
tract of  release  in  ignorance  of  this  princi- 
ple of  the  law.  It  was  held  that  be  could  not 
l)e  relieved.  In  the  case  of  Trigg  v.  Read, 
5  Humph.  520,  it  was  held  that,  where  a 
«ompromlBe  of  controverted  rights  is  en- 
tered Into,  If  both  parties  are  in  equal  Igno- 
rance of  the  true  state  of  those  rights,  such 
compromise  is  valid,  and  this  whether  the 
doubt  rests  upon  a  matter  of  fact  or  of  law. 


It  is  stated  in  this  case,  however,  that  the 
court  thinks  the  principle  is  settled  in  the 
United  States  to  be  that  ignorance  of  the 
law,  however  plain  and  settled  the  princi- 
ples may  be,  and  a  consequent  mistake  as  to 
title  founded  upon  such  ignorance,  furnishes 
no  ground  to  rescind  agreements,  or  to  set 
aside  solemn  acts  of  the  parties,  when  they 
have  been  made  with  a  full  understanding 
of  the  facts,  unless  they  be  tainted  by  impo- 
sition, misrepresentation,  undue  influence, 
misplaced  confidence,  or  suspicion.  There 
is  a  very  thorough  discussion  of  the  law  of 
this  subject  in  this  case,  and  it  is  also  shown 
that  a  party's  acting  upon  a  misapprehension 
that  he  has  no  title  to  property  at  all  may  be 
a  mistake  of  fact,  or  at  least  a  mistake  of 
mixed  fact  and  law;  but  the  point  we  have 
referred  to  is  the  one  decided  by  the  court 
In  the  case  of  Sparks  v.  White,  7  Humph. 
90,  relief  was  granted  on  the  ground  that 
the  complainant  was  ignorant,  of  weak 
mind,  and  very  poor,  and  that  the  defendant 
was  a  man  of  sense,  bold  and  determined  in 
the  prosecution  of  his  rights,  and  reputed  to 
be  very  wealthy,  and  that  Legg,  the  agent 
of  the  defendant,  who  transacted  the  busi- 
ness, was  a  man  of  sense  and  business  ca- 
pacity, in  whom  the  complainant  had  great 
confidence;  and  it  was  said  that  the  com- 
plainant was  overreached  by  Legg,  and,  in 
Ignorance  of  the  rights  the  law  gave  him, 
was  induced  to  sign  away  his  right  of  occu- 
pancy without  reference  to  its  real  value.  In 
the  case  of  Famsworth  v.  Dinsmore,  2  Swan, 
42,  the  point  decided  in  the  holding  of  the 
court  was  practically  the  same  as  in  Trigg  v. 
Read,  5  Humph.  535,  and  was  based  upon 
that  case.  In  the  case  of  Talley  v.  Court- 
ney, 1  Heisk.  718,  relief  was  granted,  and 
the  contract  reformed.  In  delivering  the 
opinion  of  the  court,  Judge  Sneed  quotes  the 
doctrine  announced  in  the  case  of  Hunt  v. 
Rousmaniere's  Adm'rs,  1  Pet  1,  In  these 
words:  "There  are  certain  -principles  of 
equity  applicable  to  this  question,  which,  as 
general  principles,  we  hold  to  be  incontro- 
vertible. The  first  is  that  when  an  instru- 
ment is  drawn  and  executed  which  professes 
or  is  intended  to  carry  into  execution  an 
agreement  whether  in  writing  or  by  parol, 
previously  entered  into,  but  which,  by  mis- 
take of  the  draftsman,  either  as  to  fact  or 
law,  does  not  fulfill  or  which  violates  the 
manifest  intention  of  the  parties  to  the 
agreement  equity  will  correct  the  mistake, 
so  as  to  produce  a  conformity  of  the  Instru- 
ment to  the  agreement,"— citing  cases.  Judge 
Sneed  says:  "The  great  difficulty  in  such 
cases  arises  upon  the  evidence.  The  'prop- 
er proofs'  referred  to  by  Lord  Hardwlcke 
mean  something  more  than  cogent  inference 
or  strong  probability  generated  by  the  evi- 
dence." "The  case  must  be  made  out  by 
proofs  entirely  satisfactory,"  says  Mr.  Jus- 
tice Story.  Now,  in  the  case  under  discus- 
sion by  Judge  Sneed.  the  contract  embraced 
the  words  "current  bank  notes,"  and  it  was 
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stated:  "These  words  have  been  Interpret- 
ed to  mean  that  which  circulates  as  money, 
and  which,  in  the  absence  of  proof  to  the 
contrary,  is  presumed  to  be  of  value  equal 
to  money.  But  it  was  legitimate  to  prove 
in  this  case,  by  parol,  what  meaning  the  par- 
ties themselves  Intended  to  fix  upon  those 
words,  and  to  show  that  they  contracted 
with  special  reference  to  the  bank  notes  then 
the  circulating  medium  of  the  country  where 
the  contract  was  made,"— quoting  from  the 
case  of  Thorington  v.  Smith,  8  WaU.  12.  In 
the  case  of  Ottenheimer  v.  Co<A,  10  H^sk. 
309,  the  court  refused  to  ref4»m  a  promis- 
sory note  usurious  on  its  face,  although  the 
same  was  drawn  in  ignorance  of  the  law. 
But  it  was  clear  that  it  was  drawn  exactly 
in  accordance  with  the  Intention  of  the  par- 
ties. "In  regard  to  indorsers  of  negotiable 
notes,  who  have  been  discharged  by  want  of 
demand,  protest,  or  notice.  It  is  held,  if  an 
indorser,  with  full  knowledge  of  his  dis- 
charge, promise  to  pay,  he  shall  be  held  re- 
sponsible. But  this  will  not  be  done  if  the 
promise  be  made  under  a  mistake  or  misap- 
prehension of  the  facts,  or  as  to  the  law  of 
his  liability  upon  them.  In  other  words,  if 
an  indorser  believe  facts  to  exist  which 
charge  him.  but  which  do  not  exist,  or  if  he 
believe  that  facts  which  do  exist  cliarge  him, 
which  do  not  charge  him,  and  in  a  misappre- 
hension as  to  the  operation  of  the  law  upon 
his  case,  thus  supposed,  he  promise  to  pay, 
he  will  not  be  held  by  his  promise.  Wil- 
liams V.  Bank,  9  Heisk.  443;  Bogart  v.  Mc- 
Clung,  11  Heisk.  113;  Seay  v.  Ferguson,  1 
Tenn.  Ch.  204;  Bank  v.  Rawllngs,  1  Leg. 
Rep.  227." 

In  the  case  of  Cromwell  v.  Wlni^ester,  2 
Head,  390,  relief  was  granted.  T^e  tacts  In 
that  case  were  these:  "In  1843,  David  Win- 
chester, who  is  now  dead,  leaving  the  de- 
f(!ndants,  his  widow  and  children,  sold  and 
conveyed  to  Cromwell  in  trust,  'for  Mrs.  Eliz- 
abeth Armour  and  children,'  a  lot  in  Mem- 
phis, for  the  consideration  of  $300.  This 
bill  is  filed  to  correct  an  alleged  mistake  in 
the  deed,  by  the  omission  of  the  words  of 
inheritance.  The  words  used  are.  To  the 
said  John  Cromwell,  trustee  of  Elizabeth  Ar- 
mour, and  her  children  forever.'  The  rigid 
and  well-established  rule  of  the  common  law, 
4  Kent,  Comm.  4,  S,  etc.,  that  the  word 
'heirs'  Is  indispensable  to  convey  an  estate  of 
Inheritance,  and  without  it  only  an  estate 
for  life  is  created  in  deeds,  is  recognized  by 
this  court  in  Hunter  v.  Bryan,  6  Humph.  47. 
This  rule,  though  of  feudal  origin,  has  been 
too  long  established  to  be  changed,  except 
by  the  lej^slature.  This  has  been  done  by 
several  of  the  states,  and  recently  by  our 
own.  But  this  deed  was  before  our  stat- 
ute. This  deed  is  not  before  us,  however, 
for  construction,  but  upon  a  bill  to  reform 
it.  because  of  a  mistake  in  not  inserting 
words  of  inheritance,  in  conformity  to  the 
understanding  of  the  parties  at  the  time. 
I'hat  this  power  has  been  always  exercised 


in  proper  cases  by  courts  of  chancery  there 
can  be  no  doubt  1  Stoiy,  Eq.  Jur.  t  152. 
If,  by  mistake,  the  writing  contains  less  or 
more  or  something  different  from  the  intent 
of  the  parties,  and  this  be  clearly  made  out 
by  proof  entirely  satisfactory,  a  court  of  eq- 
uity will  reform  the  contract,  so  as  to  make 
It  conform  to  such  intent.  But,  if  the  mis- 
take is  not  made  entirely  plain,  and  put  be- 
yond all  reasonable  controversy,  the  court 
will  not  interpose.  It  is  not  easy  to  recon- 
cile this  doctrine  to  the  common-law  rule 
which  excludes  all  parol  evidence  to  vary  or 
control  written  contracts,  and  tliat  it  is  lia- 
ble to  abuse  is  obvious.  But  where  terms 
and  stipulations  are  inserted  or  omitted  uy 
fraud  or  mistake,  greater  frauds  and  injus- 
tice would  be  perpetrated  by  closing  the  door 
against  any  relief  than  the  rule  is  designed 
to  prevent  Let  this  be  as  it  may,  the  Juris- 
diction of  a  court  of  equity  on  this  subject 
is  well  settled.  The  presumption  always  is 
strong  that  a  writing  contains  the  whole  con- 
tract, and  sets  it  forth  accurately;  but.  If  it 
can  be  clearly  and  indisputably  shown  that 
b.v  fraud  oir  mistake  it  does  not  the  presump- 
tion fails,  and  it  will  be  reformed."  In  the 
case  of  Spurlock  v.  Brown,  91  Tenn.  241,  18 
S.  W.  868,  this  question  was  discussed  at 
some  length  by  Special  Judge  Dickenson, 
and  It  Is  stated  that  a  mistake  In  law,  pro- 
duced by  the  representatlcms  of  the  other 
party,  or  resulting  frcHn  misplaced  confi- 
dence, will  be  relieved  against  In  the  case 
of  Wheeler  v.  Smith,  9  How.  82,  reliegr  was 
granted  by  the  supreme  court  of  the  United 
States,  because  the  heir  was  infiuenced  by 
the  honest,  though  erroneous,  opinions  of  one 
of  the  executors,  who  was  a  lawyer.  In  whom 
he  had  great  confidence;  and  the  court  said: 
"The  complainant,  it  seems,  had  studied 
law,  but  It  is  manifest  from  the  facts  before 
us  that  he  was  but  little  acquainted  with 
business,  was  an  ineflicient  and  dependent 
man,  easily  misled,  especially  by  those  for 
whose  abilities  and  character  he  entertain- 
ed a  profound  respect  But  in  making  the 
compromise  the  parties  did  not  stand  <n 
equal  ground.  He  did  not  act  freely  and 
with  a  pn^>er  understanding  of  his  rights." 
In  the  case  of  Snell  v.  Insurance  Co.,  98  U. 
S.  91,  the  supreme  court  of  the  United  States 
reformed  a  contract  made.  In  mistake  of  law, 
through  a  reliance  upon  the  representatlMi, 
honestly  made  by  the  company's  agent,  that 
the  Insurance  in  the  form  adopted  would 
give  the  protection  sought  The  party  relied 
upon  the  larger  experience  and  greater 
Imowledge  of  the  agent  The  court  said: 
"In  deciding,  therefore,  as  we  do,  that  the 
complainants  are  entitled  to  have  the  policy 
reformed  in  accordance  with  the  original 
agreement,  it  Is  not  perceived  that  we  en- 
large or  depart  In  any  Just  sense  from  the 
general  and  salutary  rule  that  a  mere  mis- 
take of  law,  stripped  of  all  other  circum- 
stances, constitutes  no  ground  for  the  refor- 
mation of  written  contracts."     In  the  case 
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of  Warren  y.  wmiamson,  8  Baxt  431,  It  Is 
said  by  Judge  McFarland,  In  delivering  the 
opinion  of  the  court,  "that  a  mere  mistake 
of  law  will  not  be  relieved  against,  but 
where,  accompanying  the  mistake,  there  la 
ignorance,  weakness,  or  misplaced  confidence 
upon  the  one  side,  or  unconscionable  advan- 
tage obtained,  or  some  other  element  in- 
volved, relief  may  be  granted."  In  the  case 
of  Smith  T.  Jordan,  13  Mlnu.  264  (GU.  24«), 
it  is  said:  "A  court  of  equity  looks  to  the 
spirit  and  meaning,  and  not  to  the  letter. 
It  has  power  to  reform  a  contract  so  as  to 
make  and  couform,  in  substance  and  effect, 
to  tbe  agreement  and  intention  of  the  par- 
ties. It  would  be  a  reproach  to  the  system 
of  equity  Jurisprudence  to  say  that  its  power 
to  rectify  mistakes  la  limited  to  those  cases 
where  the  language  used  is  not  in  the  very 
words  intended,  but  does  not  reach  those 
cases  where.  In  consequence  of  a  mistake  of 
fact,  the  meaning  and  Intention  of  the  par- 
ties are  not  expressed  by  the  words.  Nd- 
tber  reason  nor  the  adjudicated  cases  so  far 
limit  the  Jurisdiction  of  tbe  court,"— citing 
De  Peyster  v.  Hasbrouck,  11  N.  Y.  687;  Wls- 
wall  V.  HaU,  3  Paige,  313;  Botsford  v.  Mc- 
Lean, 45  Barb.  478;  Bradford  v.  Bank,  13 
Uow.  57;  Gillespie  v.  Moon,  2  Johns.  Oh. 
586;  and  other  authorities.  It  is  further  said: 
"Whether  the  error  in  the  written  contract 
is  the  result  of  the  Intentional  or  uninten- 
tional misstatement  Is  Immaterial,  for  a 
court  of  equity  has  power  to  correct  as  well 
in  the  former  as  in  the  latter  case."  In  16 
Am.  &  Bng.  Enc.  Law,  p.  654,  it  is  said:  "If 
an  agreement  is  made  to  execute  a  certain 
kind  of  Instrument,  and  the  parties  do  exe- 
cute what  ttaey  think  is  the  proper  instru- 
ment to  carry  out  their  agreement,  which 
falls  on  account  of  its  being  defective  in 
law,  such  an  agreement  will  be  reformed  so 
as  to  cany  out  the  intention  of  the  parties, 
and,  when  reformed,  it  takes  effect  from  the 
time  of  its  original  execution."  And  see  au- 
thorities there  cited.  "A  court  of  equity  will 
correct  mistakes  in  conveyances  which  are 
clearly  proved,  whether  In  regard  to  the  stat- 
utory or  common-law  requisites,  or  whether 
the  parties  failed  to  execute  such  an  instru- 
ment as  they  intended,  or  mistook  in  refer- 
ence to  its  operation."  Beardsley  v.  Knight, 
33  Am.  Dec.  193;  Goodell  v.  Field,  15  Vt  448. 
In  the  case  of  Page  v.  Hlgglns,  5  Lavsry.  Rep. 
Ann.  152,  22  N.  B.  63,  from  the  supreme 
court  of  Massachusetts,  it  is  held:  "A  writ- 
ten contract  which  does  not  express  the 
actual  contract  of  the  parties  will  be  re- 
formed." This  last  case  contains  a  valuable 
note  giving  a  full  discussion  of  the  law  on 
this  subject,  and,  among  other  things,  it  is 
stated:  "The  power  to  rectify  mistakes  Is 
not  limited  to  those  cases  where  the  lan- 
guage used  is  not  in  the  very  words  intend- 
ed, but  reaches  those  cases  where.  In  conse- 
quence of  a  mistake  of  fact,  the  meaning 
and  intention  of  tbe  parties  are  not  express- 
ed by  words."     See  numerous  cases  cited. 


Without  further  citation  or  discussion  of 
the  cases  in  other  courts  than  those  of  our 
own  state,  and  without  attempting  to  defiue 
a  bard  and  fast  rule  which  we  think  would 
apply  to  all  cases,  we  may  safely  say,  after 
a  thorough  study  and  review  of  all  tbe  cases 
to  which  we  have  had  access  In  the  English 
and  American  reports,  we  find  few  which 
refused  relief  in  a  case  where  it  was  clear 
and  positive  what  the  real  intention  and  un- 
derstanding of  the  parties  were,  and,  through 
Ignorance  and  mistake,  whether  of  law  or 
fact,  that  intention  was  not  expressed,  but 
an  entirely  contrary  intention.  The  courts 
In  all  cases  are  disposed  to  carry  out  and 
enforce  what  is  clearly  proven  to  have  been 
the  real  understanding  and  Intent  of  all  pa^  - 
ties.  Applying  the  doctrines  stated  in  these 
cases  to  the  case  in  hand,  we  feel  that  Jus- 
tice requires  in  this  case  that  the  relief  sought 
be  granted.  There  Is  absolutely  no  conflict 
in  the  testimony.  It  is  beyond  reasonable 
doubt— First,  that  It  was  never  Intended  by 
Alford  L.  Hancock,  at  first,  that  the  sous- 
In-law  of  his  son  should  have  any  laterest 
in  the  land;  second,  that,  when  be  consented 
to  make  the  supposed  correction,  It  was  thor- 
oughly understood  by  him  and  all  parties 
that  this  only  gave  them  (the  two  Dodds)  a 
life  estate  in  the  lands  given  to  their  wives; 
and,  third,  it  is  also  perfectly  clear  that  it 
was  fully  understood,  and  the  intention  of 
the  parties  when  the  partition  was  made, 
and  the  land  set  apart  in  severalty,  that  the 
Dodds  and  their  wives  should  take  the  same 
character  of  Interest  in  the  lands  so  set  apart 
that  they  had  before,  or  were  supposed  to 
have,  and  that  the  partition  deeds  were 
executed  with  this  purpose  and  with  this  un- 
derstanding, and  H.  L.  W.  Dodd  is  proven 
beyond  a  doubt  to  have  so  understood  the 
matter,  and,  as  we  have  stated,  died  sup- 
posing he  only  owned  a  life  estate.  When 
the  commissioners  met  to  divide  the  land, 
assuming,  as  some  of  them  did,  to  know  the 
law,  they  construed  the  original  deed,  and 
directed  bow  tbe  alteration  should  be  made. 
Hipp,  the  coanty  surveyor,  or  who  acted  as 
surveyor  in  laying  ofC  the  lands,  was  one 
of  the  men  who  went  to  old  ma-  Hancock 
to  procnre  this  adjustment  of  the  matter, 
and  who,  under  the  direction  of  the  parties, 
drew  up  the  deeds  which  they  signed.  He 
did  It  under  the  direction  that  a  life  estate 
only  was  to  go  to  H.  L.  W.  Dodd.  The  proof 
shows  that  the  deeds  were  not  read  over. 
It  is  doubtless  true  that  it  was  the  Inten- 
tion of  Mr.  Hipp  to  fully  comply  with  the 
directions  of  tbe  parties,  and  he  doubtless 
supposed  that  he  had,  and  the  mistake  arose 
through  his  ignorance  and  want  of  skill. 
It  Is  inferable  that.  If  the  complainants  had 
read  the  deeds  over,  they  would  have  sign- 
ed them,  as  they  evidently  relied  on  the 
skill  and  knowledge  of  Hipp  and  the  other 
commissioners,  who,  it  seems,  had  settled 
the  law  to  their  satisfaction;  the  complain- 
ants themselves  being  Ignorant  of  the  mean- 
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ing  of  legal  terms,  and  not  knowing  how  to 
draw  proper  deeds,  but  yielding  to  the  sup- 
posed superior  wisdom  of  Mr.  Hipp,  who  had 
been  for  a  long  time  county  surveyor.  But 
whether  the  deeds  were  read  over  or  not 
is  not,  as  we  think,  essentially  material,  for 
it  is  clear  to  our  minds  that  neither  the  in- 
tent nor  purpose  of  any  of  the  parties  was 
expressed  in  the  conveyance,  and  therefore 
the  case  clearly  comes  within  the  doctrine 
of  the  case  of  Helm  v.  Wright,  2  Humph.  76, 
and  the  authorities  there  cited.  The  case 
clearly  comes  within  the  rule  laid  down  In 
Talley  v.  Courtney,  1  Helsk.  715,  and  Hunt 
V.  Rousmaniere's  Adm'rs,  that  when  an  In- 
strument is  drawn  and  executed  wliicb  pro- 
fesses or  is  intended  to  carry  into  execution 
an  agreement,  but  which  by  mistake  of  the 
draftsman,  either  as  to  fact  or  law,  does  not 
fulfill,  or  which  violates,  the  manifest  inten- 
tion of  the  parties,  equity  will  correct  the 
mistake  so  as  to  produce  a  conformity  of  the 
instrument  to  the  agreement."  It  is  covered 
by  the  principle  declared  in  Cromwell  v. 
Winchester,  2  Head,  389,  that  "if,  by  mis- 
take, the  writing  contains  less  or  more  or 
something  diftcTent  from  the  intent  of  the 
parties,"  it  will  be  reformed.  In  this  last 
case  there  was  no  pretense  that  the  exact 
words  put  in  the  deed  were  not  Imown.  The 
case  was  simply  that  the  proof  showed  an 
Intention  to  convey  a  fee-simple  estate,  but 
by  inadvertence  or  ignorance  the  word 
"heirs,"  then  necessary  to  create  such  an  es- 
tate, was  left  out  The  case  Is  within  the  ex- 
ception, laid  down  in  nearly  all  of  the  cases, 
of  undue  or  misplaced  confidence  in  the 
draftsman  or  parties  preparing  or  presenting 
the  contracts,  and  within  the  exception  spo- 
ken of  by  Judge  McFarland  In  Warren  v. 
Williamson,  8  Baxt.  427,  of  "ignorance  and 
weakness."  The  clear  and  satisfactory  proof 
required  in  all  the  de<dded  cases  exists  in 
this  case.  The  whole  trouble  originated 
through  the  ignorance  and  mistake  of  the 
commissioners,  who,  in  the  first  place,  as- 
sumed the  change  in  A.  L.  Hancock's  deed. 
The  other  results  were  based  on  and  followed 
this,  and  the  mistaken  belief  thereby  oc- 
casioned. The  other  heirs  simply  thought 
they  were  setting  apart  to  the  two  Dodds  the 
Interests  they  were  entitled  to  hold  for  life. 
In  fact,  the  proof  Is  so  clear  and  satisfactory 
of  the  mistake,  and  so  utterly  devoid  of  all 
shadow  of  doubt,  that  it  would  shock  our 
i>ense  of  Justice,  and  leave  an  Impression 
of  the  practical  uselessness  and  helplessness 
of  our  courts  of  chancery,  if  so  gross  and 
clear  a  mistake  could  not  be  relieved  against, 
and  the  parties  restored  to  the  status  all  bad 
intended  and  understood.  Not  to  relieve  In 
such  cases  would,  we  think,  be  to  establish 
a  rule  that  It  would  not  be  safe  for  parties 
to  contract  without  the  most  thorough  and 
competent  advice  and  skill  in  all  cases,  lest 
by  inadvertence  or  Ignorance  they  should  be 
placed,  without  hope  of  relief,  in  a  position 
possibly  disastrous  and  ruinous,  and  entirely 


foreign  to  the  intention,  expectation,  desire, 
and  understanding  of  all  parties.  If  the 
parties  had,  by  the  deeds,  been  placed  in  the 
position  in  this  case  desired,  Intended,  and 
understood  by  all  parties,  on  the  death  of 
Mrs.  S.  F.  Dodd  this  land  would  have  gone 
to  her  brothers  and  sisters,  or  their  repre- 
sentatives, her  heirs,  who  were  also  the 
heirs  of  her  father,  R.  M.  Hancock,  deceased, 
subject  to  the  life  estate  of  H.  L.  W.  Dodd, 
and  on  his  death  they  wonld  have  been  en- 
titled to  the  possession  of  the  land  as  ten- 
ants In  common  thereof;  and  the  partition 
deed  will  be  so  reformed,  in  accordance  with 
this  understanding  and  intention,  and  the 
rights  of  the  parties  so  declared.  The  com- 
plainant A.  L.  Hancock,  so  far  as  we  can 
see.  Is  entitled  to  no  relief,  and  was  an  nn- 
necessaiy  party;  but,  as  no  additional  costs 
were  incurred  by  his  being  Joined  as  a  com- 
plainant, no  decree  is  necessary  as  to  him. 

From  what  we  have  said,  it  will  result 
that  the  two  children  of  Mrs.  Eliza  Dodd  and 
J.  J.  Dodd,  who  were  minors,  were  not  and 
could  not  be  affected  by  the  change  in  the 
deed  of  A.  L.  Hancock,  nor  were  the  parti- 
tion deeds  signed  by  any  one  authorized  to 
represent  them,  nor  could  taereby  in  any 
way,  and  their  interest  in  said  tract  remains 
unimpaired.  Besides,  they  were  not  parties 
to  this  suit.  A.  M.  and  T.  R  Hancock,  and 
the  heirs  and  representatives  of  J.  T.  Han- 
cock, who  died  pending  this  suit,  and  In 
whose  name  it  is  revived,  wUl  be  entitled 
to  a  decree  of  reformation,  and  adjudicating 
their  rights,  and  for  a  recovery  of  their  In- 
terest as  hereinabove  indicated.  It  may  be 
well  to  add  that,  in  our  opinion,  no  antag- 
onistic interests  have  become  vested  which 
will  prevent  the  relief  sought  There  are 
no  innocent  purchasers,  and  no  creditors 
have  fixed  any  liens  on  the  real  estate  which 
give  them  vested  rights.  While  it  is  trut 
the  Insolvency  of  the  estate  of  H.  L.  Dodd 
has  been  suggested,  it  is  really  a  matter  of 
some  doubt  whether  the  personal  assets  may 
not  pay  his  debts.  At  least  the  balance  left 
unpaid  will  evidently  be  but  a  trifle,  and  in 
any  event  there  have  been  no  proceedings  to 
subject  the  real  estate  to  the  payment  of 
debts.  The  decree  of  the  chancellor  will  be 
reversed,  with  costs,  and  decree  as  above 
indicated. 

WILSON  and  NEIL,  JJ.,  concur. 

Affirmed  orally  by  supreme  court  March  9. 
1896. 


VAUGHN  V.  TATE. 

(Court  of  Chancery  Appeals  of  Tennessee. 

Feb.  8,  1896.) 

MOBTGAOC — FOUECLOSURE  —  BrVKT  —  PitODCOTIOir 

or  NoTB. 
1.  A  decedent  left  a  mortgage  executed  to 
him  by  his  sister  and  her  husband,  who  wag  in- 
solvent on  their  home,  and,  in  his  will,  express- 
ed the  wish  that  it  should  not  be  foreclosed  dur^ 
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ing  his  sister's  lifetime.  Tlie  sister  died  32 
years  after  the  execution  of  the  mortgage,  which 
was  then  found  among  her  papers.  Held,  in  an 
action  by  an  administrator  of  the  mortgagee  to 
foreclose,  that  the  circumstances  and  rela- 
tionship of  the  parties,  together  with  the  testi- 
mony  of  the  executor  and  the  acknowledgments 
of  the  mortgagors,  were  sufficient  to  overcome 
the  presumption  of  payment  arising  from  lapse 
of  time  and  possession  of  the  mortgage. 

2.  Under  aach  circumstances,  no  laches  was 
ahown. 

3.  A  mortgage  may  be  foreclosed  without 
a  production  of  the  note  secured,  where  no  per- 
sonal judgment  is  sought,  and  the  absence  of 
the  note  is  accounted  for. 

Appeal  from  chancery  court,  Davidson 
comity;  Thomas  H.  Malone,  Chancellor. 

Action  by  Thomas  A  Vaughn,  administra- 
tor of  John  W.  Akin,  against  Zacharlah  Tate. 
Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

W.  D.  Covington  and  Joe.  W.  Byrnes,  for 
complainant  Nolen  &  Siemens  and  Hamil- 
ton Parks,  for  defendant, 

NEIL,  J.  The  bill  in  this  canse  was  filed 
to  enforce  a  mortgage  executed  on  the  18th 
day  of  Dec«nl)er,  18«1,  to  John  W.  Akin  by 
Thomas  J.  Tate,  upon  a  lot  of  ground  in  the 
city  of  Nashville,  to  secure  a  debt  of  $67!*.7R, 
purporting  upon  the  face  of  the  mortgage  to 
be  due  by  note  for  that  amount  dated  De- 
cember 17, 1861.  The  complainant  is  the  ad- 
ministrator of  John  W.  Akin,  and  the  de- 
fendant is  the  guardian  of  the  heir  at  law 
of  Thomas  J.  Tate.  The  defenses  urged  are 
payment,  laches,  and  the  statutes  of  limita- 
tion of  seven  years  and  ten  years.  The  bill 
was  filed  April  11,  18SH.  The  chancellor  de- 
creed in  favor  of  the  complainant,  and  the 
defendant  has  appealed  and  assigned  errors. 

The  facts  are  as  follows:  The  mortgage 
was  executed,  as  above  stated,  to  secure  .the 
said  debt  of  ?079.75.  Rebecca  Tate,  the  wife 
of  the  maker  of  the  mortgage,  was  the  sis- 
ter of  the  mortgagee.  He  (the  mortgagee) 
died  August  22,  1868.  He  left  a  will  dated 
December  14,  1866.  This  will  contained  the 
following  direction  with  regard  to  the  fore- 
going mortgaRe  and  mortgage  debt:  "8th.  1 
do  not  wish  the  mortgage  that  I  hold  on  T. 
J.  Tate  and  Rebecca  Tate's  land  foreclosed 
until  after  the  death  of  Rebecca  Tate,  unless 
there  should  be  sooner  a  danger  of  losing  the 
debt.  After  her  death,  I  wish  it  foreclosed, 
with  interest;  and,  when  the  money  is  real- 
ized from  It,  I  direct  it  to  be  loaned  and 
mortgaged  on  unincumbered  real  estate,  the 
interest  to  be  paid  semiannually,  and  equal- 
ly divided  between  my  said  children."  Re- 
becca Tate  died  March  24,  18»4.  The  pres- 
ent bill  was  filed  within  a  month  after  her 
decease.  Shs  occupied  said  property  contin- 
uously till  her  death,  but  not  adversely  to 
the  mortgage  in  question.  On  the  contrary, 
she  repeatedly  acknowledged  that  the  mort- 
gage was  just,  and  the  debt  unpaid.  She  did 
this  as  late  as  1888,  under  the  following  dr- 
cumstnnces:  The  administrator,  prior  to  this 
time  (the  exact  date  does  not  appear  in  the 


proof;  it  is  charged  In  the  bill  to  have  been 
October,  1886),  filed  a  bill  (we  infer,  as  a 
precautionary  measure)  against  Rebecca  Tate 
and  the  present  defendant,  as  stated  in  the 
deposition  of  counsel,  "to  set  up"  this  mort- 
gage. She  did  not  answer,  and  the  bill  was 
taken  for  confessed.  However,  her  deposi- 
tion was  taken  in  the  cause.  In  this  deposi- 
tion she  stated  that  she  recognized  the  ex- 
istence of  the  mortgage,  and  was  holding 
the  property  subject  to  it,  and  "requested 
that  it  should  not  be  foreclosed  during  her 
lifetime,"  and  a  promise  to  that  efTect  was 
made  to  her.  The  papers  in  that  cause  were 
destroyed  in  the  fire  that  destroyed  the  build- 
ing known  in  Nashville  as  "Baxter  Court," 
in  December,  1888,  and  nothing  further  seems 
to  tiave  been  done  concerning  the  case.  The 
present  defendant  did  not  go  Into  possession 
of  the  property  until  after  the  death  of  his 
grandmother,  March  24,  1894.  The  only.dlf- 
Acuity  In  the  case  arises  out  of  the  fact  that 
at  the  death  of  Rebecca  Tate  the  original 
mortgage  was  found  In  her  papers,  along 
with  the  original  deed  to  Thomas  J.  Tate, 
made  by  one  Oriffin  In  1859.  A  short  time 
before  her  death,  Rebecca  Tate  gave  these 
papers  to  Mrs.  Matilda  Tate,  the  mother  of 
the  present  defendant  This  witness  says: 
Rebecca  Tate  "told  me  to  put  them  away; 
they  were  mine  now.  She  hoped  everything 
would  come  right  at  last"  She  does  not 
appear  to  have  had  the  mortgage  note.  Nor 
is  it  explained  how  she  came  into  possession 
of  the  mortgage  Itself.  It  was  duly  regis- 
tered in  the  county  register's  ofiice.  The 
executor  of  the  will  of  John  W.  Akin  was  his 
son-in-law,  James  Uennett  This  witness 
testifies  that  the  original  mortgage  came  into 
his  possession  along  with  the  note,  and  that 
he  turned  both  instruments  into  the  hands  of 
the  deik  and  master  in  1870,  when  he  set- 
tled his  accounts,  and  was  permitted  to  re- 
sign, in  the  case  of  James  Uennett,  Bxecu- 
tor,  V.  F.  C.  Akin  et  at.  In  the  chancery  court 
of  Davidson  county.  When  asked  to  account 
for  the  fact  that  the  mortgage  was  found  In 
Mrs.  Rebecca  Tate's  hands  at  her  death,  he 
is  unable  to  do  so,  but  suggests  that  she  must 
have  procured  it  from  the  detk  and  mas- 
ter's office.  No  note  for  $679.75,  the  amount 
m^itloned  In  the  mortgage,  was  found  In  the 
clerk  and  master's  otUce.  But  there  seems 
to  have  been  a  note  in  that  case  made  by 
Thomas  J.  Tate  to  John  W.  Akin  for  $1,085.- 
34,  dated  August  7,  1868;  and  the  Inventory 
filed  by  the  executor  shows  such  a  note,  and 
the  clerk  and  master  receipted  to  the  ex- 
ecutor for  a  note  of  like  description,  differ- 
ing only  a  few  dollars  from  the  amount  al- 
ready stated,— the  receipt  stating  the  amount 
at  $1,080,  and  the  Inventory  stating  It  at 
$1,085.75.  We  have  no  doubt  that  both  in- 
struments refer  to  one  and  the  same  note. 
The  note  itself  has  not  been  produced.  How- 
ever, It  is  probable  that  the  above-mentioned 
note  of  $1,085.34  was  a  renewal  of  the  orig- 
inal note,  with  interest  counted  at  8  to  10 
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per  cent,  and  perbaps  componnded.  A  cal- 
culation at  9  per  cent  comes  witbin  a  few 
dollars  of  the  amount  at  that  note.  Bat  It 
is  useless  to  speculate  upon  tUs  subject,— 
liow  the  note  became  so  large.  No  other 
transaction  between  John  W.  Akin  and 
Thomas  J.  Tate  is  even  remotely  Indicated, 
and,  as  the  proof  shows  that  Tate  was  In- 
solvent, It  is  not  likely  that  there  was  any 
other  of  this  magnitude.  Moreover,  the 
mortgage  note  was  presented  by  the  exec- 
utor, Gennett,  to  Thomas  J.  Tate  for  pay- 
ment, and  he  said  he  was  unable  to  pay  It 
It  Is  not  speclflcally  stated  that  this  partic- 
ular note  was  the  one  so  presented  to  Tate 
for  payment  as  the  mortgage  note,  but  the 
circumstances  indicate  that  It  was;  and,  on 
the  whole,  we  are  of  opinion  that  the  said 
note  of  $1,085J{4  was  a  renewal  of  the  orig- 
inal mortgage  note. 

Recurring  to  the  difficulty  arising  out  of 
the  fact  that  the  original  mortgage  was  found 
in  possession  of  Rebecca  Tate,  we  are  of 
opinion  that,  though  this  presents  a  real 
difficulty.  It  cannot  override  the  oft-repeated 
statement  of  Rebecca  Tate  that  the  debt 
M-as  unpaid  and  the  mortgage  subsisting,  and 
especially  her  deposition  upon  the  subject, 
btfore  referred  to^  and  the  statement  of  the 
witness  G«nuett,  the  executor,  who  testified 
that  he  had  called  upon  Thomas  J.  Tate  for 
the  debt,  and  that  he  said  he  was  unable  to 
pay  It,  and  his  testimony  that  It  had  never 
been  paid  to  him,  and  the  testimony  of  the 
administrator  de  bonis  non,  who  testified,  in 
substance,  that  it  had  never  been  paid  to 
him,  and  the  evidence  showing  that  indul- 
gence was  granted  because  of  the  direction 
In  the  eighth  Item  of  the  will  of  John  W. 
Akin.  Our  conclusion  is  that  the  debt  has 
never  been  paid.  True,  the  transaction  Is 
very  old,  and  goes  far  beyond  the  time 
wherein  the  presumption  of  payment  arises. 
But  "the  presumption  of  payment  may  be  re- 
butted by  any  evidence  tending  to  satisfy  the 
court  or  Jury  that  the  debt  Is  still  due.  The 
rolatlonship  of  the  parties,  the  condition  of 
the  debtor  as  to  solvency,  the  leniency  or  the 
reverse  of  the  creditor,  the  recognition  of  the 
debt,  or  other  circumstances,  may  repel  the 
presumption.  Anderson  v.  Settle,  S  Sneed, 
202;  Yamell  v.  Moore,  3  Cold.  173.  And  the 
recognition  of  the  debt  need  not  be  made 
directly  to  the  creditor,  nor  to  some  person 
with  intent  that  it  should  be  communicated 
to  him.  Fisher  v.  Philips,  4  Baxt  243. 
♦  •  ♦  The  presumption  of  payment  from 
lapse  of  time  Is  not  the  maiter  of  a  plea  In 
bar.  It  is  matter  of  evidence  In  support  of 
the  plea  of  payment,  or,  as  Prof.  Oreenleaf 
puts  it,  'mere  argument  of  which  the  major 
premise  Is  not  a  rule  of  law.'  1  Greenl.  Ev. 
i  44.  It  may  be  rebutted  by  any  circum- 
stances satisfactory  to  the  mind,  not  only 
without  a  new  promise  to  pay,  bat  without 
even  a  recognition  of  the  debt  Lyon  v. 
Guild,  5  Heisk.  175."  Stanley  v.  McKInzer, 
7  Lea,  454,  457;    Elliott  v.  Williamson,  11 


Lea,  88,  44,  45.  In  the  present  case,  we 
think,  ample  evidence  has  been  introduced 
to  rebut  the  presumption  of  payment,  and 
we  find  as  a  fact  that  the  mortgage  debt  Is 
unpaid.  The  same  evidence  prevents  any 
imputation  of  laches,  and  shows  that  there  is 
no  ground  whatever  apon  which  to  base  the 
defense  of  the  statute  of  limitations. 

There  Is  only  one  other  question.  As  be- 
fore stated,  the  note  Itself  has  not  been  filed 
in  the  present  record.  The  suit  is  based 
upon  the  mortgage  ItseU,  and  the  prayer  is 
to  enforce  the  amount  there  shown,  with  in- 
terest No  objection  Is  made  to  this  (the 
absence  of  the  note)  in  the  answer,  nor  upon 
the  hearing.  Thomas  J.  Tate's  administra- 
tor Is  not  before  the  court,  and.  Indeed,  It 
does  not  appear  whether  he  ever  had  any. 
Therefore  there  is  no  effort  to  obtain  a  per- 
sonal Judgment,  but  only  to  enforce  the  mort- 
gage by  a  sale  of  the  property;  and  the  note 
Is  accounted  for  as  being  In  the  clerk  and 
master's  office,  or  as  having  been  filed  there 
in  the  aforesaid  case  of  Gennett,  Executor, 
V.  F.  G.  Akin,  and  is  shown  never  to  have 
been  paid,  and  to  be  still  the  property  of  the 
estate  of  John  W.  Akin.  The  enforcement 
of  the  mortgage  lien  upon  the  land  Is  all  that 
the  complainant  can  ever  recover,  and  the 
amount  of  the  debt  can  be  ascertained  from 
the  recitals  of  the  mortgage,— Indeed,  more 
satisfactorily  than  from  the  note.  In  view  of 
the  renewal,  and  the  adding  in  of  or  com- 
pounding Interest,  as  before  mentioned;  and 
it  is  to  the  advantage  of  the  defendant  that 
the  amount  be  taken  from  the  mortgage. 
Besides,  the  transaction  Is  very  ancient,  and 
there  is  no  possible  way  In  which  the  note 
could  be  used  to  the  prejudice  of  the  defend- 
ant Under  such  circumstances,  to  insist 
upon^  its  actual  production  would  be  to  en- 
force' a  barren  technicality.  Indeed,  it  Is 
said  by  an  eminent  author:  "If  no  personal 
Judgment  Is  sought,  the  recitals  in  the  mort- 
gage, without  producing  the  note,  are  suffi- 
cient to  authorize  a  foreclosure  of  the  mort- 
gage simply,  according  to  some  authorities, 
though  by  others  this  is  not  sufficient  unless 
the  absence  of  the  note  Is  accounted  for."  2 
Jones,  Mortg.  {  1409.  The  present  case  fails 
within  both  classes  of  the  authorities  refer- 
red to,  and  we  think  the  suit  may  be  main- 
tained in  its  present  form.  The  complainant 
Is  entitled  to  enforce  the  mortgage  by  sale 
of  the  land  for  the  amount  set  forth  In  the 
instrument,  with  interest  from  December  17, 
1861.  The  result  is  that  the  decree  of  the 
chancellor  Is  In  all  things  affirmed. 

WILSON  and  BARTON,  JJ..  concur. 


MALLORT  V.  STATE.     (No.  1,016.) 
(Court  of  Oimlnal  Appeals  of  Texas.     June  17, 

1896.) 
Criminal  Law— Evidbn-ck — Bfll  of  EzcEprioys. 

1.  In  a  proRecution  for  forgery,  a  recital  in 
a  bill  of  exceptions,  approved  by  the  court,  that 
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aopellant  objected  to  evidence  of  the  ntterioK  of 
other  forged  checks,  "becanse"  they  were  not 
part  of  the  res  gestae,  does  not  state  as  a  fact 
that  the  evidence  was  not  res  gestae. 

2.  In  a  prosecution  for  forgery,  where  the 
pari>ose  songht  to  be  obtained  by  defendant  by 
the  introduction  in  evidence  of  a  letter  written 
by  him  is  not  obvious  of  itself,  to  enable  the 
appellate  court  to  review  its  exclusion  the  pur- 
pose must  be  stated  in  the  bill  of  exceptions. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

John  MflUory  was  convicted  of  forgery,  and 
appeals.    AUlnned. 

StlllweU  H.  Russell,  for  appellant  Mann 
Trice,  for  the  State. 


DAVIDSON,  J.  Appellant  was  convicted 
of  passing  a  forged  instrument,  and  pros- 
ecutes this  appeal. 

1.  Appellant  reserved  a  bill  of  exceptions 
In  the  following  language:  "The  state  intzo- 
dnced  the  following  evidence,  to  wit,  cer- 
tain alleged  spurious  checks,  said  checks  be- 
ing fraudulent,  and  purporting  to  be  the 
act  of  one  DanL  F.  SuUivan,  and  made  paya- 
ble to  one  Michael  Gorman  or  bearer,  said 
checks  being  passed  upon  one  J.  R.  Wis- 
dom and  one  G.  A.  Blsenlohr,  both  of  Dallas 
county,  Texas;  and  said  evidence  was  object- 
ed to  by  the  defendant  at  the  time  It  was  of- 
fered, upon  the  following  grounds,  to  wit, 
that  said  checks  were  no  part  of  the  res  ges- 
tte,  said  checks  being  a  part  of  and  attached 
to  other  Indictments  against  defendant,  then 
pending,  and  upon  said  checks  the  state  de- 
pended for  a  conviction  of  defendant  upon 
aforesaid  indictments;  that  said  checks  were 
wholly  incompetenit,  immaterial,  and  Irrele- 
vant." This  bill  of  exceptions  is  not  suffi- 
<-i<'ntly  definite  in  Its  statements  to  require 
ocnsideratlon.  The  statement  by  appellant 
that  be  objected  to  the  testimony  because  the 
checks  were  no  part  of  the  res  gestae  does  not 
sufficiently  allege  the  fact  that  they  were  not 
a  part  of  the  res  gestae;  nor  are  any  facts 
stated  showing  they  -were  not  res  gestae;  nor 
are  any  facts  stated  showing  that  said 
che<^8  were  inadmissible.  If  the  checks  of- 
fered are  a  part  of  a  system  of  f(»gery,  or  the 
uttering  of  forged  instruments,  or  Introduced 
for  the  purpose  of  Identity,  or  to  show  the 
Intent,  or  to  develop  the  res  geetae  of  the 
transaction,  they  were  admissible;  and  the 
fact  that  the  appellant  objected  to  their  ad- 
mission In  evidence  becanse  they  were  not 
res  gestae  does  not  state  any  fact,  and  the 
signature  of  the  Judge  approving  the  bill  of 
exceptions  doee  noit  verify  the  grounds  of 
objection.  Bee  Smith  v.  State,  4  Tex.  App. 
<S6;  Eennessy  v.  State,  23  Tex.  App.  340,  S 
8.  W.  215;  meeil  T.  State,  20  Tex.  App.  S21, 
16  8.  W.  782. 

2.  The  second  bill  of  exceptions  was  re- 
served to  the  action  of  the  court  in  rejecting 
a  letter  alleged  to  be  In  the  handwriting  of 
the  defendant,  and  addressed  by  him  to  his 
sister,  residing  at  Memphis,  Tenn.;  said  let- 
ter having  been  written  and  sent  from  Waco, 


Tex.,  through  the  maU.  The  reason  for  offer- 
ing this  evidence  is  in  the  following  lan- 
guage: "Said  letter  being  competent  evidence 
for  the  purpose  heretofore  stated,  material 
and  relevant  to  the  Issue."  The  bill  does 
not  state  what  purpose  was  sought  to  be  at- 
tained by  offering  the  letter.  It  is  necessary, 
in  reserving  a  bill  of  exceptions  to  the  court's 
ruling  rejecting  testimony,  for  the  defendant 
to  state  the  object  and  purpose  for  which 
the  testimony  was  offered,  unless  such  pur- 
pose Is  envious  from  a  statement  of  the  re- 
jected evidence  itself.  It  is  not  clear  why 
this  testimony  was  offered,  or  the  purpose  or 
object  to  be  attained  by  offering  it;  and  this 
court  wlU  not  supply  this  omission  in  the 
bill  of  exceptions.  For  collated  authorities, 
see  WlUson's  Cr.  St  §§  2368,  2516. 

8.  Appellant  requested  an  inaitmctlon  sub- 
mitting the  law  of  alibi.  This  was  refused 
by  the  court,  and  in  this  there  was  no  error. 
The  court  had  fully  submitted  this,  phase  of 
the  law  to  the  jury,  and  in  language  aa  set 
out  in  approved  forms.  The  court  charged 
the  Jury  with  reference  to  how  they  should 
consider  the  evidence  admitted  of  other 
checks  passed  by  the  defendant  to  other 
parties.  Said  testimony  may  have  been  con- 
sidered by  the  Jury  legitimately  for  the  pur- 
pose of  establishing  the  identity  of  the  trauR- 
action,  to  develop  the  res  gestae,  to  show  the 
knowledge  or  intent,  and  also  where  a  sys- 
tem in  committing  crime  is  pursued.  The 
charge  of  the  court  limits  this  testimony 
to  knowledge  and  intent  This  was  more  re- 
strictive than  the  facts  of  this  case  would 
authorize.  The  conrt  Instructed  them  to  con- 
sider it  only  for  the  purpose  of  aiding  them 
to  determine  with  what  intent  the  defend- 
ant may  have  passed  the  instrument  which 
ho  is  charged  with  uttering.  The  court  fur- 
ther instructed  the  jury  in  this  connection 
that  in  no  event  could  they  consider  it  un- 
less defendant  Is  shown  to  have  been  the 
man  or  party  who  passed  the  instrument 
While  the  charge  is  too  restrictive,  and  is 
somewhat  Inartistically.  drawti,  yet  in  view 
of  the  fbcts  of  this  case,  we  think  the  charge 
as  given  was  favorable  to  the  appellant 
There  was  no  exception  reserved  to  the 
charge  of  the  conrt 

As  presented,  we  are  of  opinion  that  this 
Judgment  should  be  affirmed. 


MALLORT  V.  STATE.     (No.  1,015.) 
(Court  of  Oiminal  Appeals  of  Texas.     June  17, 

1896.) 
Cbiiiihal  Law  —  Evidence  —  PaooF   ov   Hahd- 

WHITINO. 

1.  Testimony  of  the  officer  who  arrested 
defendant  that  he  did  so  from  the  description 
given  him  by  the  persons  upon  whom  defendant 
was  chaKed  with  passing  the  forged  checks  is 
inadmissible  to  identify  defendant 

2.  Where,  In  a  prosecution  for  forgery,  wit- 
nesses for  the  state  testify  to  having  seen  de- 
fendant make  the  forged  signature,  his  defense 
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being  an  alibi,  defendant  may  put  in  evidence, 
for  the  purpose  of  comparing  the  handwriting 
of  the  person  who  executed  the  forgery  with  de- 
fendant's, a  letter  written  by  him  some  time  be- 
fore the  accusation  was  brought  against  him. 

3.  The  testimony  of  defendant  alone  that 
he  bad  written  the  letter  is  sufficient  to  authen- 
ticate the  letter,  so  as  to  render  it  admissible  for 
the  pnrpose  of  comparison. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

John  Mallory  was  conTlcted  of  a  crime, 
and  appeals.    Reversed. 

StUlwell  H.  Russell,  for  appellant  Mann 
Trice,  for  the  Stata 

DAVroSON,  J.  Appellant  was  convicted 
of  passing  a  forged  Instrument,  and  pros- 
ecutes this  appeal.  This  Is  a  companion  case 
to  cause  No.  1,016,  Mallory  v.  State  (Just  de- 
cided) 36  S.  W.  750.  The  record  in  this  case 
is  before  us  in  quite  a  different  shape  from 
that  in  the  former  case. 

1.  The  witness  Durham,  while  testifying 
for  the  state,  over  the  objection  of  the  ap- 
pellant, was  permitted  to  state  that  he  ob- 
tained from  E.  A.  Tost,  J.  R.  Wisdom,  R.  F. 
Elsenlohr,  and  M.  Stamm  a  description  of 
the  man  who  had  passed  upon  them  certain 
checks  on  the  night  of  November  30,  1896, 
being  the  checks  admitted  in  evidence  in  this 
case,  and  that,  after  he  got  a  description 
from  the  parties  named,  he  arrested  the  de- 
fendant, and  that  it  was  upon  the  descrip- 
tion given  him  by  said  parties  that  be  after- 
wards arrested  defendant.  The  defendant 
was  not  present  when  the  conversations  oc- 
curred between  said  parties  and  the  witness 
Durham.  It  was  objected  that  this  testimony 
was  hearsay,  and  calculated  also  to  injure 
the  rights  of  the  defendant  before  the  Jury, 
and  served  to  strengthen  the  state's  testi- 
mony as  to  the  identity  of  the  defendant,  as 
the  party  who  passed  or  uttered  the  forged 
checks  upon  said  parties.  We  think  these  ob- 
jections are  well  taken.  These  parties  who 
gave  a  description  to  Durham  were  witnesses 
in  the  case,  and  testified.  Their  testimony 
as  to  the  description  and  identity  of  the  de- 
fendant was  not  attacked  by  showing  that 
they  had  made  contradictory  statements  In 
regard  to  this  matter,  and  it  was  not  permis- 
sible to  corroborate  them  as  to  their  descrip- 
tion of  the  defendant,  by  the  evidence  of  the 
witness  Durham,  to  the  effect  that  they  had 
given  him  a  description  of  a  party  that  led 
him  to  believe  that  defendant  was  the  guilty 
party,  and  caused  him  to  make  the  arrest. 
It  Is  not  necessary  here  to  state  how  far  an 
officer  will  be  permitted  to  go  In  testifying 
in  regard  to  his  actions  In  making  the  arrest 
of  a  party  suspected  of  crime,  or  to  detail  in- 
formation he  may  have  received  that  led 
him  to  make  an  arrest,  or  to  perform  any  giv- 
en act  looking  towards  the  arrest  of  a  party 
or  ferreting  out  crime.  Suffice  it  to  say  that 
the  testimony  here  detailed  by  the  witness 
Durham  was  unauthorized  upon  that  ground, 
for  it  was  tantamount  to  a  statement  that 


these  witnesses  were  correct  In  their  Identity 
of  the  accused  as  the  party  who  passed  the- 
checks.  The  evidence  as  given  was  clearly 
hearsay,  and  InadmlSBible. 

2.  The  state  was  permitted  to  Introduce  in 
evidence  two  checks  passed  upon  Wisdom. 
Yost,  and  Stamm,  with  the  indorsement  of 
the  name  of  "Michael  Gorman"  placed  there- 
on. This  was  objected  to,  because  immate- 
rial, irrelevant,  and  calculated  to  prejudice 
the  defendant's  rights  In  the  premises.  We- 
think  this  testimony  was  admissible.  See 
Hennessy  y.  State,  23  Tex.  App.  340,  6  S.  W. 
215:  Burks  v.  State.  24  Tex.  App.  326,  6  S. 
W.  300;   Id.,  23  Tex.  App.  332,  6  S.  W.  308. 

3.  The  state  was  also  permitted  to  prove 
by  Yost,  Elsenlohr,  Stamm,  and  Wisdom  that 
they  saw  the  defendant  Indorse  the  name- 
"Michael  Qorman"  on  the  various  checks  in- 
troduced In  evidence.  They  testified  that 
this  was  the  first  time  they  had  ever  seeik 
the  defendant.  The  defendant  relied  upoa 
an  alibi.  In  this  connection  the  defendant 
himself  testified,  and  denied  writing  the 
name  "Michael  Gorman"  on  the  check,  de- 
nied being  present  or  having  any  connection 
whatever  with  the  passing  of  the  instrument.. 
and,  after  identifying  a  letter  he  had  writ- 
ten to  his  sister  some  six  or  eight  months- 
prior  to  the  alleged  passing  of  these  Instru- 
ments, he  proposed  to  introduce  that  letter 
in  evidence  before  the  Jury  for  the  purpose- 
of  comparing  the  handwriting  of  the  party 
who  wrote  the  name  "Michael  Gorman"  oxt, 
the  checks.  -  In  other  words,  he  proposed,  a» 
one  of  the  means  of  disproving  bis  presence 
at  the  time  and  place  of  the  passing  of  the 
checks,  to  show  by  this  letter  that  bis  gen- 
uine handwriting  was  not  the  same  as  that 
of  the  Indorsement  on  the  check.  We  are- 
of  opinion  that  the  letter,  under  an  of  the 
circumstances,  was  sufficiently  identified  as- 
the  handwriting  of  the  defendant  to  author- 
ize its  introduction  as  a'  means  of  comparison 
between  the  handwriting  on  the  check  and 
that  contained  in  the  letter.  The  conrt  seema 
to  have  excluded  this  letter,  because  it  was 
not  authenticated  by  any  other  testimony 
than  that  of  the  defendant  himself.  This 
did  not  go  to  the  relevancy  of  the  testimony, 
but  to  Its  weight  before  the  Jury.  While  the 
conrt  may  have  believed  the  defendant  was 
testifying  falsely  In  regard  to  writing  the 
letter,  yet  the  Jury  may  have  thought  differ- 
ently; and  he  was  entitled  to  whatever 
weight  might  be  attached  to  it  In  comparing 
the  handwriting  of  the  letter  with  the  Indorse- 
ment on  the  check.  The  envelope  In  connec- 
tion with  this  letter,  which  was  produced 
by  the  defendant,  bore  the  postmark,  "Waco, 
May  9,  1895."  The  letter  was  addressed  to- 
the  defendant's  sister  in  Memphis,  Tenn.i 
and  the  postmark  on  the  back  of  the  envelope 
showed  that  It  was  received  at  Memphis- 
on  the  night  of  the  following  day.  Presum- 
ably for  the  purposes  of  this  trial,  the  de- 
fendant had  procured  said  envelope  and  let 
ter  to  be  sent  to  him  from  Memphis.    Now, 
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If  the  defendant'8  sister,  to  whom  the  letter 
was  addressed,  had  been  present,  and  had 
been  placed  upon  the  stand,  which  would 
liave  been  permitted,  she  could  have  testi- 
fied as  to  the  receipt  of  the  letter  from  her 
brother,  and  Identified  the  same.  It  then 
would  have  been  before  the  Jury  for  their 
Inspection  and  comparison  In  connection  with 
the  alleged  Indorsement  by  the  defendant  on 
the  draft  he  was  charged  with  uttering.  In 
our  opinion,  equally  the  defendant  would  be 
permitted  to  show  that  he  had  written  said 
letter  to  his  sister  before  this  accusation 
was  brought  i^alnst  him,  and  that  the  same 
bad  been  returned  to  him  by  mall,  and  iden- 
tify the  same  before  the  Jury  for  their  com- 
parison and  ln8i>ectlon  with  the  alleged  in- 
dorsement on  the  check. 

4.  The  charge  of  the  court  given  in  this 
case  on  the  subject  of  other  checks  whicu 
were  introduced  In  evidence  Is  objected  to 
by  appellant  Without  criticising  said 
charge,  we  would  suggest  that,  upon  said 
testimony,  the  learned  Judge  frame  a  charge 
In  accordance  with  the  decisions  of  this 
court  on  the  subject  of  such  extraneous  testi- 
mony. See  Burks  t.  State,  24  Tex.  App.  326, 
0  S.  W.  300;  Id.,  24  Tex.  App.  832,  6  S.  W. 
313;  Hcnnessy  t.  State,  23  Tex.  App.  840, 
6  S.  W.  216;  Thornley  v.  State  (decided  at 
Austin  term.  1896)  35  S.  W.  981. 

For  the  admission  of  Durham's  testimony, 
and  for  the  rejection  of  the  letter  offered  in 
evidence  by  the  defendant,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


PHIPPS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jane  17, 

1896.) 

Criminal  Law— Hakmlbbs  Error— Trial— Read- 
ing   ACTHORITIES    BEFORE    JORT  —  BtATOTES  — 

Repeal  -Rbtision  of  Statdteb— CJoubts— Term 

TlHB. 

1.  Where,  to  prevent  a  continuance  on  ac- 
count of  the  absence  of  one  of  defendant's  wit- 
nesses, the  state  admits  the  truth  of  the  fncts 
such  witness  would  have  testified  to,  the  fact 
that  it  fails  to  admit  a  fact  not  controverted  and 
amply  proven  otherwise,  is  not  ground  for  rever- 
sal. 

2.  Where,  in  a  homicide  case,  witnesses  tes- 
tify as  to  the  threatening  position  and  appear- 
ance of  deceased  when  he  entered  defendant's 
store,  and  that  they  immediately  ran,  to  escape 
expected  danger,  it  is  not  reversible  error  to  re- 
fuse to  permit  a  witness  to  state  .that  his  ap- 
prehension of  danKer  was  due  to  the  threaten- 
ing attitude  of  deceased,  etc. 

3.  To  impeach  a  witness,  testifying  in  re- 
gard to  an  alleged  conversation  with  deceased 
at  a  place  distant  from  the  witness'  home,  evi- 
dence of  statements  by  the  witness  that  he  was, 
two  days  before  the  alleged  conversation,  con- 
fined at  home  in  bed,  is  admissible. 

4.  It  appeared  that  deceased  had  been  ar- 
rested at  tne  instance  of  defendant  for  using 
abusive  language:  that  on  his  release  he  went 
to  defendant's  store,  and  immediately  began  .us- 
ing abusive  language  towards  defendant.  Held, 
that  it  was  not  prejudicial  to  refuse  to  allow  the 
officer  by  whom  deceased  bad  been  arrested  to 
state  that  his  reason  for  following  deceased  to 


the  store  was  his  apprehension  of  a  difficulty 
between  deceased  and  defendant. 

5.  It  is  within  the  discretion  of  the  trial 
court  to  permit  authorities  to  l>e  read  before  the 
jury. 

6.  Rev.  St.  1895,  contains  the  act  of  1887, 
regulating  the  time  for  holding  court  In  the 
Fortv-Third  judicial  district,  instead  of  the  act 
of  1892,  which  repealed  the  act  of  1887.  The 
final  title  of  the  Revised  Statutes  of  1895  (sec- 
tion 11)  provides  that  the  laws  now  in  force,  or- 
ganizing the  several  judicial  districts,  and  pre- 
scribing the  time  for  holding  the  district  courts 
therein,  are  continued  in  force.  Held,  that  the 
ad^tion  of  the  Code  did  not  repeal  the  act  of 

Appeal  from  district  court.  Jack  county; 
J.  W.  Patterson,  Judge. 

Tom  rhlpps  was  convicted  of  murder,  and 
appeals.    Afilrmed. 

Jones  &  Oilllland,  Stark  &  Stark,  and  W.  E. 
Taylor,  for  appellant  Mann  Trice,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder,  and  given  five  years  in  the  pen- 
itentiary, and  prosecutes  this  appeal. 

1.  Appellant  made  a  motion  for  a  continu- 
ance, based  on  the  absence  of  one  Ed  Garri- 
son, who  was  alleged  to  reside  in  Jack  coun- 
ty, and  who  had  been  duly  subpoenaed  on  the 
9th  of  March,  1895.  This  case  was  tried  on 
the  12th  of  March,  1896;  and  the  applica- 
tion shows  that  the  witness  was  present  at 
the  intervening  terms,  and  that  he  only  as- 
certained on  Sunday,  March  8,  1896,  that  said 
witness  was  at  Bowie,  Montague  county, 
Tex.,  and  that  he  immediately  procured  an 
attachment  to  said  county  for  said  witness. 
He  further  says  that  since  making  the  af- 
fidavit for  said  attachment  to  said  county  he 
has  learned  from  the  brother  of  said  Ed  Gar- 
rison that  said  witness  is  not  now  in  Bowie, 
Montague  county,  and  that  his  present  where- 
abouts are  unknown.  Ttiis  Is  a  second  ap- 
plication for  continuance,  and  contains  the 
formal  averment  as  such,  and  also  what  de- 
fendant expected  to  prove,  as  follows:  "That 
defendant  expects  to  prove  by  said  witness 
that  Just  a  few  minutes  before  Mark  Lut- 
trell  was  killed,  Mark  Luttrell  came  into  the 
saloon  on  the  south  side  of  the  square  in 
Jacksboro,  Texas,  at  which  saloon  said  wit- 
ness Ed  Garrison  was  bartender  at  that 
time;  that  said  Luttrell  came  into  the  saloon 
with  L.  L.  Cope,  constable:  that  after  said 
li.  L.  Cope  stepped  out  of  the  saloon  said 
Mark  Luttrell  asked  him,  said  witnesu.  for  his 
pistol;  that  witness  told  said  Mark  Luttrell 
that  be  did  not  have  a  pistol,  whereupon  said 
Luttrell  went  around  the  end  of  the  counter, 
and  searched  for  a  pistol  behind  the  counter, 
and  when  he  failed  to  find  a  pistol  the  deceas- 
ed, LuttreU,  said:  'It  Is  all  right,  by  God;  I 
will  get  me  a  bottle  of  beer,  and  I  will  go 
over  and  knock  old  man  Phipps  in  the  head 

with  it,  and  I  will  beat  the  a ^t  out  of 

Tom;'  that  all  the  time  the  deceased,  Lut- 
trell, was  searching  for  the  pistol  he  was 
cursing  and  abusing  old  man  Phipps  and 
Tom  Phipps,  and  that  he  was  very  angry; 
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that  after  deceased,  Luttrell,  quit  searching 
for  a  pistol,  he  immediately  went  behind  the 
screen,  which  was  about  the  middle  of  the 
saloon,  and  bacic  of  the  bar;  that  within  a 
few  moments  after  he  went  behind  the  screen 
the  deceased  returned  to  the  front  of  the 
saloon,  and  Immediately  went  cut  of  the  ssr 
loon  at  the  north  door,  and  in  a  few  mo- 
ments after  he  left  the  saloon  said  witness 
heard  the  first  shot  fired,  which,  from  the  di- 
rection, was  at  or  near  the  Phlpps  store;  that 
in  said  saloon,  behind  the  screen,  there  was 
a  boi  of  beer  bottles,  and  that  said  box  con- 
tained both  pint  and  qnart  bottles,  and  filled 
with  beer,  and  the  next  morning  after  said 
killing  the  coat  of  deceased,  Luttrell,  was  on 
the  box  containing  said  beer;  that  on  the 
night  the  said  deceased  was  killed  he  was 
drinking,  and  considerably  under  the  in- 
fluence of  whisky."  In  reply  to  said  applica- 
tion the  state  filed  an  admission  as  to  what 
said  witness  would  testify,  admitting  the 
truth  of  said  allegations,  as  follows:  "And 
now  comes  the  state  of  Texas,  by  her  coun- 
ty attorney,  and  admits  that  If  the  witness 
Ed  Garrison  was  present  he  would  testify  to, 
and  that  the  same  Is  true,  as  follows:  'I  saw 
deceased  on  the  evening  of  the  killing  on  the 
south  side  of  the  public  square  in  the  town 
of  Jacksboro,  Texas.  He  was  drinking.  This 
was  about  dusk  of  said  evening.  I  next  saw 
him  when  he  came  into  the  saloon  with  L.  L. 
Cope,  a  short  time  before  he  was  killed. 
Just  after  Cope  left  the  saloon  deceased  ask- 
ed me  for  a  pistol.  I  told  him  I  had  none. 
Deceased  then  went  behind  the  counter  and 
looked  for  one.  Deceased  stated  to  me  at 
this  time  that  he  would  stamp  the  shit  out 
of  old  man  Phipps,  if  he  bothered  him  any 
more.  Deceased  then  left  the  saloon,  and 
within  a  few  minutes  I  heard  the  shot  fired 
that  killed  deceased.  I  was  keeping  the  bar 
at  the  Leach  saloon  at  this  time.  That  while 
deceased  was  in  the  said  saloon  last  mention- 
ed he  went  to  the  back  part  of  the  saloon, 
and  that  there  were  bottles  of  beer  back 
there  of  different  sizes  In  a  beer  case,  and 
deceased's  coat  was  found  on  said  beer  case 
next  morning  after  the  killing.' "  Appellant 
claims  that  this  admission  omits  to  state  that 
the  deceased,  after  failing  to  find  the  pistol 
l>ehlnd  the  counter  of  the  Garrison  saloon, 
stated,  "By  God,  I  will  get  me  a  bottle  of 
beer,  and  I  will  go  over  and  knock  old  man 
Phipps  in  the  head  with  It,  and  beat  Tom 
Phipps."  And  he  insists  that  this  omission 
was  a  material  portion  of  the  absent  wit- 
ness' testim<«y,  and  that  it  was  error  on 
this  acconnt  for  the  court  to  overrule  his 
motion. 

As  to  the  diligence  used,  it  will  be  noticed 
that  the  appellant  does  not  state  when  said 
witness  Garrison  left  Jack  county.  He  states 
that  he  ascertained  that  he  left  on  the  8tb 
of  March.  Now,  this  witness  may  have  been 
absent  from  said  county  for  a  considerable 
length  of  time,  and  by  the  use  of  diligence 
the  defendant  may  have  ascertained  this  fact 


The  application  does  not  show  in  this  regard 
that  the  appellant  used  reasonable  diligence 
to  look  after  his  witness,  and  kuow  that  be 
would  be  present  Concede,  however,  tiiat 
the  application  Is  sufficient,  stiU  it  does  not 
occur  to  us  that  the  absent  testimony  is 
material.  The  fact  that  deceased,  shortly  be- 
fore he  was  killed  by  defendant  stated  he 
was  going  to  get  a  beer  bottle,  and  waa 
going  to  beat  old  man  Phipps,  or  Tom  Phipps 
with  it,  one  or  both,  was  not  communicated 
to  defendant;  indeed,  if  this  testimony  had 
been  communicated  to  him.  It  strikes  us  that 
it  would  have  put  the  defendant  in  a  worse 
attitude  than  the  testimony  in  the  case  places 
him.  If  defendant  had  Imown  that  he  was 
only  going  to  be  attacked  with  a  beer  bot- 
tle, his  right  of  self-defense  may  have  possi- 
bly been  much  more  circumscribed  than  it 
was.  Besides,  several  witnesses  testify  to 
the  same  efTect  as  it  is  stated  the  absent  wit- 
ness would  have  testified  upon  this  point; 
and,  moreover,  when  deceased  was  found, 
after  he  was  Jtllled,  he  had  a  beer  bottle,  ei- 
ther in  his  pocket  or  It  had  fallen  under  his 
body.  So  that  the  absent  testimony  upon 
this  point,  besides  being  cumulative,  was  not 
a  disputed  question  in  the  case.  There  was 
no  controversy  on  the  part  of  the  state  as  to 
the  fact  that  deceased  made  Inquiry  for  a 
beer  bottle  on  the  night  before  the  homicide 
and  on  the  night  thereof,  and  that  he  had  a 
beer  bottle  at  the  time  be  was  killed.  While 
i  it  Is  true  that,  in  order  to  dispose  of  a  motion 
for  a  continuance  where  diligence  has  be«i 
used  to  procure  the  absent  testimony,  the 
state  must  not  only  admit  ail  of  the  material 
allegations  alleged  in  the  application  that  the 
absent  witness  would  swear  to,  bat  must  ad- 
mit the  truth  of  such  statements,  yet  where 
It  appears  that  the  omitted  statement  Is  am- 
ply proved  otherwise,  and  is  not  controverted 
by  the  state,  and  Is  not  of  a  material  char- 
acter, its  omission  by  the  state,  from  the  ad- 
mitted statement  as  made,  as  to  what  the 
witness  would  swear,  would  not  constitute  re- 
versible error. 

2.  There  Is  nothing  in  appellant's  bill  of  ex- 
ceptions as  to  whether  the  ball  struck  the 
ninth  rib  and  defiected  forward  and  down- 
ward, and  was  not  a  fact  which  would  tend 
to  solve  any  particular  question  in  the  case. 

3.  On  the  trial  of  the  case  the  state  intro- 
duced one  Thomas  F.  Horton  as  a  witness, 
who  testified  that  he  was  in  the  storehouse 
of  the  defendant,  a  few  feet  from  the  door, 
leaning  against  the  counter  on  the  north 
side  of  the  store,  when  the  deceased  came 
to  the  door,  and  was  ordered  to  get  out  of 
the  door  by  the  defendant,  and  that  deceased 
stopped  at  the  doorslU  or  Just  in  the  door. 
The  witness  remained  in  the  store  long 
enough  to  see  that  the  deceased  was  not 
going  to  leave,  and  that  he  then  walked  out 
of  the  house,  and  ran  north  up  the  sidewalk. 
On  cross-examination,  counsel  for  appellant 
asked  said  witness  "if  It  was  because  of  the 
position  and  threatening  attitude  of  the  de- 
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ceased,  and  his  appearance  at  the  time,  that 
caused  the  witness  to  think  the  fight  was 
going  to  begin,  and  the  witness  to  leave"; 
to  which  question  said  witness  would  have 
answered  "tliat  it  was  because  of  the  posi- 
tion and  attitude  of  the  deceased  and  his  ap- 
pearance at  the  time,  and  from  the  action 
and  conduct  of  the  defendant,  and,  further, 
what  I  had  Just  heard  him  say,  and  my 
knowledge  of  the  parties  and  the  feeling  and 
trouble  existing  between  them,  that  caused 
witness  to  think  the  figh?  was  going  to  be- 
gin, and  the  witness  to  leave  and  run,  to 
escape  expected  danger  to  himself."  On  ob- 
jection this  testimony  was  excluded  by  the 
court,  and  defendant  reserved  bis  bill  of  ex- 
ceptions. The  conduct  of  the  parties  and 
their  attitude  when  deceased  ateppei  in  the 
door  of  the  defendant's  store  was  detailed  by 
several  witnesses.  A  number  of  persons 
were  in  the  store  at  the  time  deceased  step- 
ped in  the  door,  and  Ibe  defendant  got  down 
off  of  the  south  counter  of  the  store,  and 
told  deceased  to  get  out;  that  he  immediately 
got  out  of  the.  store  hurriedly,  and  after  they 
got  out  some  ran  in  one  direction  and  some 
in  another.  All  these  witnesses  were  before 
the  Jury,  and  when  the  Jury  knew  fiom  the 
witnesses  the  position  and  attitude  of  the 
defendant,  and  also  knew  from  the  testi- 
mony of  the  witnesses  that  they  immediately 
left  the  store  and  ran,  what  useful  purpose 
it  would  serve  for  the  witness  or  witnesses 
to  tell  the  Jury  that  they  ran  because  of  the 
position  and  threatening  attitude  of  the  de- 
ceased and  defendant  we  fail  to  see.  As 
facts,  the  position  and  attitude  of  both  of 
said  parties  was  before  the  Jury.  The  ex- 
odus of  the  bystanders  was  also  before  them. 
There  was  no  necessity  for  a  shorthand  ren- 
dering of  the  facts,  or  for  the  witnesses  to 
state  the  impression  of  danger  produced  on 
their  minds.  This  was  already  fully  mani- 
fested by  the  testimony  of  the  witnesses  as 
to  the  Immediate  facts  attending  the  meet- 
ing of  the  parties. 

4.  On  the  trial  of  the  case  appellant  proved 
by  A.  T.  Blgham,  deputy  sheriff  of  Jack 
county,  that  on  the  morning  of  the  26th  of 
January,  1SS)5,  he  arrested  deceased  on  an 
atUdavlt  made  against  him  by  M.  V.  Phipps 
on  an  accusation  against  defendant  for  using 
abusive  language  to  said  Phipps  on  the  25th 
of  January.  Defendant  also  proposed  to 
prove  by  this  witness  all  of  the  particulars 
of  said  arrest,  including  all  that  said  de- 
ceased said  at  the  time.  The  court  excluded 
a  great  portion  of  this  testimony,  but  In  his 
explanation  he  shows  that  all  of  the  testi- 
mony relating  to  the  defendant,  Tom  Phipps, 
or  bis  father,  M.  V.  Phipps,  and  what  was 
said  by  the  deceased  about  them  at  the  time 
of  his  arrest,  was  admitted  In  evidence.  In 
our  opinion,  this  was  all  that  appellant  was 
entitled  to. 

0.  Nor  did  the  court  commit  any  error  In 
permitting  the  witness  Stevens,  in  impeach- 
ment  of   the  defendant's   witness   Dearmin, 


who  testified  as  to  a  conversation  between 
himself  and  deceased,  bad  on  the  night  of 
the  killing,  near  Garrison's  saloon,  to  state 
that  said  witness  Dearmin  had  told  him  that 
two  days  prior  to  the  difficulty  he  had  been 
confined  at  home  in  bed. 

6.  There  is  nothing  In  the  contention  of 
the  appellant  with  reference  to  the  remarks 
of  the  district  attorney. 

7.  Appellant  showed  by  the  witness  D.  P. 
Games,  sheriff  of  Jack  county,  that  deceased 
had  been  arrested  on  Saturday  moiTiing  be- 
fore the  homicide,  and  brought  to  his  otBce, 
and  there  gave  bond  for  his  appearance  to 
answer  an  accusation  for  using  abusive  lan- 
guage In  the  presence  of  M.  V.  Phipps  on 
the  Friday  morning  before.  As  soon  as  de- 
ceased gave  bond  he  got  on  his  horse,  and 
went  immediately  to  the  storehouse  of  the 
defendant  and  his  father,  M.  V.  Phipps;  and 
that  the  witness,  upon  discovering  where  de- 
ceased was  going,  went  at  once  to  said  store, 
and  found  the  deceased  there  in  a  "racket" 
with  M.  v.  Phipps.  Defendant's  counsel 
then  asked  witness  Games  why  he  went 
over  to  Phipps'  store,  where  deceased  had 
gone;  and  proposed  to  prove  by  him  that  he 
anticipated  tlmt  deceased  would  raise  a  diffi- 
culty, and  went  over  there  to  prevent  it. 
This  was  excluded  by  the  court,  and  the 
action  of  the  court  is  assigned  as  error.  The 
fact  tliat  deceased  went  over  to  the  store  of 
M.  V.  Phipps  after  his  release  on  bond  was 
before  the  Jury,  and  also  the  fact  that  the 
sheriff  followed  him  over  there;  and,  fur- 
thermore, it  was  shown  that  when  the  de- 
ceased got  to  the  store  of  M.  V.  Phipps  he 
immediately  began  to  curse  and  abuse  him, 
and  was  about  to  make  an  assault  on  him, 
when  the  sheriff  interfered,  and  took  him 
away.  Clearly,  the  Jury  could  not  have  mis- 
understood the  reason  of  the  sheriff  going 
over  to  the  store  of  M.  "V.  Phipps;  nor.  In 
the  face  of  the  facts  transpiring  there,  could 
they  have  desired  any  further  light  upon  the 
subject  All  of  the  facts  were  before  the 
Jury,  and  this  was  sufficient. 

8.  As  to  the  reading  of  authorities  before 
the  Jury,  or  the  refusal  of  the  court  to  permit 
such  reading,  this  is  a  matter  within  the 
sound  discretion  of  the  trial  court;  and,  in 
the  absence  of  a  showing  of  the  abuse  of 
that  discretion,  It  will  not  be  the  subject  of 
revision  by  this  court 

9.  The  salient  issues  in  this  case  were  as 
to  whether  the  deceased,  on  the  night  of  the 
homicide,  went  to  the  store  of  the  appellant 
for  the  purpose  of  raising  a  difficulty  with 
defendant  or  his  father,  and  at  the  time  he 
was  shot  had  done  some  act  or  made  some 
demonstration  froin  which  It  reasonably  ap- 
peared to  the  defendant  that  his  life  was  in 
danger,  or  that  he  was  in  danger  of  serious 
bodily  injury;  or  whether,  at  the  time  de- 
ceased was  shot  by  the  defendant,  he  had 
gone  to  said  store,  not  for  the  purpose  of 
engaging  In  a  difficulty  with  the  defendant 
or  his  father,  or,  If  he  had  gone  for  that  pur- 
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pose,  at  tbe  time  he  was  shot  he  was  not 
tlien  doing  some  act  or  making  some  demon- 
stration from  which  It  reasonably  appeared 
to  defendant  that  he  was  then  In  danger  of  los- 
ing bis  life  or  of  suffering  serious  bodily  in- 
jury. These  issues  were  presented  to  the  lury 
In  an  admirable  charge  by  the  court,  which 
directly  applied  the  law  to  the  facta  of  the 
case.  The  jury  could  not  have  misunder- 
stood the  charge,  nor  were  the  special  char- 
ges asked  by  appellant  necessary  to  a  clear 
understanding  of  the  case.  The  jury  evi- 
dently believed  that  the  deceased  either  did 
not  go  to  the  store  on  that  occasion  with  the 
purpose  of  provolilng  a  difficulty  with  the 
defendant  or  his  father,  or,  If  he  did  go  there 
for  that  purpose,  that  at  the  time  he  was 
killed  he  had  done  no  act  nor  made  any 
demonstration  from  which  it  reasonably  ap- 
peared to  the  defendant  that  be  was  then 
making  or  about  to  make  an  assault  upon 
him  or  his  father;  and  that  when  he  fired 
the  shot  It  was  not  In  his  necessary  self- 
defense;  and  so  they  convicted  him.  The 
facts  were  all  before  the  jury,  and  the  law 
applicable  and  pertinent  to  the  case  was  giv- 
en them  in  the  charge  of  the  court  They 
have  returned  a  verdict  of  guilty,  and  we 
cannot  say  that  the  evidence  Is  Insufficient 
to  sustain  that  verdict 

10.  It  Appeaie  that  no  action  was  taken  In 
the  court  below  during  the  trial  of  the  case 
with  reference  to  the  defendant  being  tried 
at  a  term  not  authorized  by  law.  The  ques- 
tion was  first  presented  in  appellant's  as- 
signment of  errors,  which  is  in  the  follow- 
ing language:  "The  verdict,  judgment,  and 
sentence  herein  are  illegal  and  void,  because 
the  said  verdict  Judgment  -and  sentence 
were  returned,  made,  and  entered  at  a  time 
when  no  legal  term  of  the  district  court  was 
or  could  be  held  In  Jack  county."  His  con- 
tention is  that  the  Revised  Civil  Statute  of 
the  state  had  gone  Into  effect  when  this  case 
was  tried,  and  that  the  Forty-Third  judicial 
district  was  constituted  of  the  counties  of 
Parker,  Wise,  and  Jack,  and  that  the  dis- 
trict court  was  authorized  to  be  holden  in 
the  county  of  Jack  on  the  eighth  Monday 
after  the  second  Monday  in  May  and  No- 
vember of  each  year,  and  may  continue  in 
seosion  four  weeks  (see  Rev.  St  1895,  p.  31); 
and  that  the  district  court  which  tried  this 
case  convened  on  the  second  Monday  in 
March,  1S06,  and  that  the  same  was  not  the 
eighth  Monday  after  the  second  Monday  in 
May  or  Novemt)er.  If  this  was  the  law 
regulating  the  district  court  in  Jack  county 
when  this  case  was  tried,  then  it  is  obvious 
that  the  contention  of  the  appellant  is  cor- 
rect This  Involves  the  qupstion  whether 
or  not  the  law  of  1892,  which  was  in  force 
before  the  adoption  of  the  Revised  Cwle, 
was  abrogated  and  annulled  by  the  passage 
of  the  Revised  Civil  Code.  It  will  be  ob- 
served that  in  the  Revised  Civil  Code  the  act 
of  1887,  with  regard  to  the  Forty-Third  judi- 
cial district,  and  regulating  the  time  of  hold- 


ing the  courts  In  the  counties  constituting 
the  same,  was  brought  forward  by  the  codl- 
fiers;  and  the  act  of  1892,  regulating  the 
time  of  holding  the  courts  in  said  Forty- 
Third  judicial  district,  and  which  changed 
the  term  in  Jack  county  from  the  eighth 
Monday  after  the  second  Mondays  in  May 
and  November  to  the  first  Mondays  in  March 
and  September  for  said  comity,  was  not 
brought  forward.  See  Laws  Called  Sess. 
22d  Leg.  p.  59.  Evidently  the  law  of  1892, 
which  made  this  change,  escaped  the  atten- 
tion of  those  who  revised  our  Civil  Code. 
The  authority  for  legislating  a  code  is  found 
in  section  43,  art  8,  of  our  state  constitu- 
tion, which  article  reads  as  follows:  "The 
first  session  of  the  legislature  under  this 
constitution,  shall  provide  for  revising,  di- 
gesting and  publishing  the  laws,  civil  and 
criminal,  and  a  like  revision,  digesting  and 
publication  may  be  made  every  ten  years 
thereafter.  Provided  that  in  the  adoption 
of  and  giving  effect  to  any  such  digest  or 
revision,  the  legislature  shall  not  be  limited 
by  sections  35  and  36  of  this  article."  It  is 
apprehended  that  this  proviso  was  to  relieve 
the  legislature  of  following  formalities  pre- 
scribed in  articles  35  and  36,  but  was  not  to 
enlarge  their  power  to  present  new  laws  for 
passage  by  the  legislature;  and  this  seems 
to  have  been  the  idea  which  prevailed  with 
the  legislature  In  authorizing  the  revision  of 
our  present  code.  Sections  2,  3,  c.  49,  p.  53, 
Acts  22d  Leg.,  are  as  follows: 

"Sec.  2.  Said  commissioners  shall  adopt 
such  of  the  revised  statutes  civil  and  crim- 
inal, as  have  not  been  repealed  or  amended, 
together  with  their  present  arrangement  of 
titles,  chapters,  articles,  marginal  referen- 
ces, and  chapter  head  lines,  and  shall  not 
change  the  words  or  punctuation  thereof,  ex- 
cept In  cases  o*  evident  clerical  or  typo- 
graphical errors  provided  the  present  num- 
bering of  the  articles  Is  not  required  to  be 
preserved. 

"Sec.  S.  All  statutes  passed  since  the  adop- 
tion of  the  Revised  Statutes,  including  those 
passed  at  the  regular  and  special  sessions  of 
the  sixteenth  legislature  and  those  that  may 
have  been  passed  at  the  time  said  commis- 
sioners shall  submit  their  report  herein  pro- 
vided for,  which  statutes  by  their  terms  are 
amendatory  of  the  Revised  Statutes  or  are 
germane  thereto,  shall  be  incorporated  In 
their  proper  places  in  such  statutes;  and  all 
other  of  said  statutes  passed  as  aforesaid, 
which  are  general  and  permanent  in  their 
nature  shall  be  collated  and  arranged  luto 
their  appropriate  titles,  chapters  and  arti- 
cles, and  with  marginal  references  and  chap- 
ter head  lines  similar  to  those  used  In  the 
present  Revised  Statutes;  provided,  that  in 
revising  the  statutes  referred  to  in  this  sec- 
tion, said  commissioners  shall,  without  mak- 
ing radical  changes  therein,  so  revise  them 
aa  to  render  them  concise,  plain  and  Intelli- 
gible; provided  further  that  the  Civil  Stat- 
utes, the  Penal  Code  and  the  Code  of  Crlm- 
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Inal  Frocedore,  shall  each  be  separately  In- 
dexed and  the  index  placed  at  the  end  of 
each  of  such  subdlTislons." 

It  will  be  noted  that  the  authority  here 
conferred  upon  the  commissioners  was  mere- 
ly to  present  in  a  codified  form  all  statutes 
contained  in  the  former  Revised  Statutes 
and  tliose  passed  since  the  adoption  of  said 
statutes.  In  1895,  when  the  commissioners 
had  finished  their  work,  and  the  legislature 
passed  the  act  which  adopted  the  Revised 
Civil  Statutes,  the  Penal  Code,  and  the  Code 
of  Criminal  Procedure,  said  legislature  pro- 
vided as  follows: 

"Sec.  3.  Where  any  article  in  said  Revised 
Statutes  or  Codes  has  been  expressly  re- 
pealed by  the  twenty-third  and  twenty- 
fourth  legislatures  said  articles  shall  be 
omitted  In  said  volume,  and  in  lien  thereof 
there  shall  be  inserted  a  statement  to  the 
effect  that  said  article  has  been  repealed; 
also  the  date  of  the  act  by  which  the  same 
was  repealed,  and  the  page  of  the  Session 
Acts  containing  said  rei>eaUng  statute. 

"Sec.  4.  Where  any  article  in  said  Revised 
"Statntes  or  Codes  shall  have  been  amended 
and  re-enacted  by  either  of  said  legislatures, 
said  article  shall  be  omitted,  and  the  article 
as  amended  and  re-enacted,  shall  be  insert- 
ed in  lien  thereof,  with  marginal  notes  or 
references  showing  the  date  of  the  statute 
by  which  said  article  was  amended,  and  the 
I>age  of  the  Session  Acts  in  which  said  stat- 
ute appears. 

"Sec.  5.  When  any  article,  chapter  or  title 
of  said  Revised  Statutes  or  Codes  has  been 
modified  by  an  act  of  either  of  said  legis- 
latures, but  the  same  Is  not  amended  and 
re-enacted,  then  said  article,  chapter  or  title 
shall  be  retained  In  said  volume,  and  the 
act  modifying  the  same  shall  be  inserted  im- 
mediately after  such  article,  chapter  or  title, 
together  with  like  marginal  notes  or  refer- 
ences, as  hereinbefore  provided. 

"Sec.  6.  General  acts  of  said  legislatures 
on  the  same  subject  with  any  of  the  articles, 
chapters  or  titles  of  said  Revised  Statutes 
and  Codes  shall  be  Inserted  immediately 
after  such  articles,  chapters  or  titles,  with 
marginal  notes  or  references  as  provided 
above,  and  general  laws  of  said  legislatures 
not  on  the  same  subject  with  any  of  said 
artJcles  shall  be  inserted  with  reference  to 
said  articles,  chapters  and  titles  thereof  as 
'  may  be  deemed  most  appropriate  by  the  co- 
difier  to  be  appointed  as  hereinafter  pro- 
vided; but  In  no  event  shall  the  number  of 
any  article,  chapter  or  title  be  changed  by 
«ald  codifier,  but  said  number  shall  remain 
IS  in  the  act  by  which  said  statutes  and 
codes  were  adopted  and  established." 

See  Acts  24th  Leg.  p.  110,  {{  3-C. 

From  the  latter  act  it  wUl  be  seen  that,  If 
any  provision  of  the  Revised  Statutes  or 
Oodes  had  been  expressly  repealed  by  the 
iwenty-thlrd  and  twenty-fourth  legislatures, 
the  commissioners  and  legislature  were  au- 
thorized to  omit  the  same  from  the  Code, 


and  the  omissions,  it  appears,  are  confined 
to  the  acts  of  the  twenty-third  and  twenty- 
fourth  legislatures,  so  that  they  were  not 
authorized  to  omit  any  act  Of  any  preceding 
legislature  enacted  since  the  last  code  liad 
gone  into  effect.  As  to  all  other  laws,  and 
even  as  to  onrepealed  acts  of  the  twenty- 
third  and  twenty-fourth  legislatures,  they 
were  simply  authorized  to  bring  them  for- 
ward, and  arrange  them  in  their  proper 
places.  As  to  the  acts  of  the  twenty-second 
legislature,  the  duty  of  the  commissioners 
was  clearly  to  bring  forward  in  the  new 
code  all  of  said  acts.  The  act  of  1882,  with 
reference  to  the  terms  of  court  in  the  Twen- 
ty-Third Judicial  district,  effectually  repeal- 
ed the  act  of  1887,  and  If  this  had  been 
brought  forward  in  its  proper  place,  follow- 
ing the  act  of  1887,  no  question  would  arise. 
The  commissioners  or  the  legislature  seem 
to  have  perceived  the  difficulty  attending  the 
revision  and  codification  of  our  laws,  and 
apprehended,  especially  with  reference  to 
the  Judicial  districts,  the  terms  of  which  are 
being  continually  changed  by  laws,  that 
some  of  the  laws  regulating  the  holding  of 
courts  in  certain  Judicial  districts  might  not 
be  brought  forward,  and  so,  as  a  general 
saving  clause,  among  the  general  provisions, 
we  find,  In  the  final  title  of  the  Revised  Stat- 
utes of  1895  (section  11),  as  follows:  "That 
the  laws  now  in  force  organizing  the  sev- 
eral Judicial  districts  and  prescribing  the 
times  for  holding  the  district  courts  there- 
in, are  continued  in  force."  This  evidently 
was  Intended  to  apply  to  just  such  errors 
and  omissions  as  the  present  one,  and.  In  the 
view  we  take  of  this  question,  it  is  not  nec- 
essary for  us  to  decide  what  the  effect 
would  have  t)een— the  law  of  1892  not  having 
been  brought  forward  in  the  Revised  Civil 
Statutes— if  this  saving  statute  had  been 
omitted.  We  think  that  is  controlling,  and 
refers  to  and  keeps  olive  the  act  of  1882, 
which  repealed  the  act  of  1887.  The  act  of 
1887  did  not  have  the  effect,  under  section 
11,  of  said  final  title,  to  repeal  and  annul  the 
law  of  1892.  Accordingly  we  hold  that  the 
district  court  of  Jack  county  was  legally 
convened  on  the  first  Monday  in  March, 
1896,  and  that  it  was  authorized  to  try  the 
case  against  the  defendant.  The  judgment 
and  sentence  of  the  lower  court  is  affirmed. 

HURT,  P.  J.,  absent 


KINGSLAND  &  DOUGLASS  MANUP*G  CO. 

v.  MITCHELL  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Jane  17, 

1896.) 

Pabthbkship— Action  aoaivbt  Paktnbrs— Prao- 

TICB  —  Making  Interlocutory 

JCDGHENT  Final. 

1.  In  the  absence  of  statutory  provision,  a 

partnership  cannot  be  sued  as  nn  entity,  and  an 

action  against  the  partners  may  be  dismissed  as 

to  one  defendant  without  affecting  it  aF  against 

others. 
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'2.  Under  Sayles'  Civ.  St  art.  1283,  provld- 
liiR  that  an  Interlocutory  judgment  may  be  en- 
tered against  one  of  several  defendants,  who  is 
in  default,  but  only  one  final  judgment  shall  be 
entered  in  the  action,  an  interlocutory  judgment 
against  one  of  two  partners,  which  the  court  has 
refuged  to  set  aside,  should  be  made  final  on  a 
dismissal  as  to  the  other  defendant,  without  ref- 
erence to  pleadings  filed  after  the  interlocutory 
judgment  was  rendered. 

Error  from  district  court,  Dallas  coxmty; 
Edward  Gray,  Judige. 

Action  by  the  Klngsland  &  Douglass  Manu- 
facturiog  Company  against  C.  8.  Mitchell  and 
■T.  B.  Scruggs.  From  a  dismissal  as  to  de- 
rendiint  Scruggs,  piaintitC  brings  error.  Re- 
versed. 

Dickson  &  Moroney,  for  plaintiff  in  error. 
Crawford  &  Crawford,  for  defendants  in  error. 

FLY,  J.  Plaintiff  in  error  sued  O.  S.  Mitch- 
ell and  J.  B.  Scruggs,  composing  the  firm  of 
Mitchell  &  Scruggs,  to  recover  against  them 
as  guanintors  the  amount  of  six  notes,  aggre- 
gating the  sum  of  $1,807.00,  the  notes  haying 
been  executed  by  Hardee  Bros.,  who  were 
nonresidents.  The  suit  was  filed  on  Septem- 
ber 18,  1888.  On  October  10,  18S8,  C.  8. 
Mitchell  filed  an  answer  for  himself  alone. 
On  January  10,  188D,  citation  was  personally 
served  on  J.  B.  Scruggs.  On  October  23, 188», 
an  interlocutory  Judgment  by  default  was  tak- 
en against  Scruggs,  which  he  moved  to  set 
aside  on  November  2,  1888.  The  motion  was 
overruled.  On  March  10,  1890,  a  pleading 
styled  "Defendants'  2nd  amended  answer"  was 
filed  by  the  partnership  of  Mitchell  &  Scruggs 
in  lieu  of  their  first  amended  answer,  filed  on 
October  29,  1888.  On  October  3,  1884,  a  mo- 
tion was  filed  by  plaintiff  in  error,  which 
stated  that  on  November  7,  1883,  they  had  dis- 
missed their  suit  as  to  C.  S.  Mitchell,  and  by 
oversight  of  the  clerk  the  order  of  dismissal 
was  not  entered,  and  it  was  prayed  that  the 
order  be  entered  nunc  pro  tunc.  The  motion 
was  granted,  and  the  order  entered.  On  De- 
cember 23,  1893,  a  motion  was  filed  by  the 
firm  of  Mitchell  &  Scruggs  to  set  aside  the 
order  of  dismissal  as  to  0.  S.  Mitchell.  On 
February  6,  1884,  Scruggs  filed  a  plea  in 
abatement  setting  up  the  dismissal  of  the  suit 
as  to  Mitchell,  and  asking  that  the  suit  be 
abated  as  to  him.  The  order  of  dismissal  as 
to  Mitchell  was  set  aside  by  the  court,  and 
plaintiff  in  error  then  dismissed  as  to  Mitchell 
and  as  to  Mitchell  &  Scmggs.  J.  B.  Scruggs 
then  moved  the  court  to  dismiss  as  to  him, 
which  was  refused.  He  then  filed  an  amend- 
ed motion  to  dismiss  as  to  him.  Plaintiff  in 
error  filed  a  motion  to  have  the  interlocutory 
Judgment  against  Scruggs  made  final.  But 
this  was  refused  by  the  court,  and  the  cause 
was  dismissed  as  to  Scruggs.  From  that  Judg- 
ment a  writ  of  error  has  been  perfected  by 
plaintiff  In  error. 

It  is  provided  in  article  1283,  Sayles'  Civ. 
St.,  that:  "Where  there  are  several  defend- 
ants, some  of  whom  have  answered  and  oth- 
ers have  made  default,  an  interlocutory  Judg- 
ment by  default  may  be  entered  against  those 


who  have  not  answered,  and  the  canse  may 
proceed  against  the  others;  but  only  one  final 
Judgment  shall  be  given  in  the  suit"  The 
demand  in  this  case  was  liquidated.  In  the 
absence  of  a  statutory  provision  to  that  effect, 
a  co-partnership  cannot  sue  or  be  sued  as  an 
entity,  as  In  the  case  of  an  Individual  or  cor- 
poration, but  the  individuals  composing  the 
partnership  must  sue  or  be  sued.  Frank  v. 
Tatum  (Tex.  Sup.)  26  a  W.  409.  Appellant 
had  authority,  therefore,  to  dismiss  as  to  one 
member  of  the  partnership  and  to  take  a  Judg- 
ment against  the  other,  even  without  dismiss- 
ing as  to  the  partnership,  which  was  in  court 
only  by  virtne  of  the  members  of  the  partner- 
ship being  there.  The  interlocutory  Judg- 
ment by  default  should  have  been  made  final 
after  dismissal  of  the  other  partner,  the  mo- 
tion to  set  It  aside  having  been  overruled  by 
the  court.  Any  answer  filed  by  J.  B.  Scruggs 
after  the  refusal  of  the  court  to  set  aside  the 
Judgment  by  default  should  not  have  been 
considered,  and  the  Judgment  should  have  been 
made  final  without  reference  to  such  pleas. 
Bateman  v.  Pool,  84  Tex  405,  19  S.  W.  652. 
The  Judgment  of  dismissal  as  to  J.  B.  Scmggs 
will  be  reversed,  and  Judgment  here  rendered 
in  {avor  of  plaintiff  in  error  against  Scruggs 
for  the  amount  of  the  debt 


CHISDM  V.  CHESNUTT  et  aL 

(Court  of  Civil  Appeals  of  Texas.     April  11, 

1896.) 

AoTtos  FOR  Breach  of  Warrastt— Fihdikos— 

DBSCRIPTIO!!  in  DeKD— CoNFLlCTIWO  EVIDSSOE 
— BUBMIBSIOM  OF  ISSCB  TO  JUHT. 

1.  In  an  action  for  breach  of  warranty  in  a 
deed  where  the  jury  were  instructed  that  cer- 
tain defendants  were  liable  if  the  land  in  suit 
was  included  in  the  deed  to  piaintifC,  a  finding 
that  such  defendants  were  not  liable  necessarily 
included  a  finding  that  the  land  was  not  so 
included. 

2.  In  an  action  for  breach  of  warranty  in 
a  deed  where  the  description  called  for  the  south 
line  of  a  designated  survey,  and_  also  for  certain 
corner  stones,  and  there  was  evidence  that  such 
stones  were  some  distance  south  of  the  south 
line  of  such  survey,  there  was  a  conflict  of  evi- 
dence warranting  the  submission  of  the  issue 
whether  the  deed  included  the  land  involved. 

On  Rehearing. 

The  repetition  in  two  spedal  instmctionB 
of  a  charge  which  had  already  been  given  in  the 
general  charge  renders  the  instructions  argu- 
mentative, and  is  gronnd  for  reversaL 

Appeal  from  district  court,  Clay  county; 
George  E.  Miller,  Judge. 

Action  by  W.  H.  Chlsum  against  J.  C.  Ches- 
nutt,  administrator,  and  others,  for  breach  of 
warranty.  A  Judgment  in  favor  of  defendants 
was  affirmed  on  plaintiff's  appeal.  Reversed 
on  rehearing. 

Templeton  &  Patton,  for  appellant  lu  C 
Barrett  and  Stine,  Cbeanutt  &  Hurt,  for  ap- 
pellees. 

TARLTON,  C.  J.  On  October  18,  1888. 
John  Preston  executed  to  W.  H.  Ghlsum  a 
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general  wamtnty  deed  conveying  land  thus 
described:  "160  acres  known  as  the  'Jobn 
I»re8ton  Pre-emption  Surrey,'  beginning  at  the 
southeast  comer  of  a  survey  of  640  acres  for 
T.  &  N.  O.  R.  R.  Co.,  and  northeast  comer 
of  survey  No.  6  for  same  comiMiny;  thence 
north  800  varas,  stone  marked  'X';  thence 
east  273  vans,  atone  marked  'X,'  in  west 
boundary  line  of  a  survey  In  the  name  of  S.' 
C.  Belden;  thence  south  with  the  west  bound- 
ary line  of  same  at  1,402  varas,  stone  mark- 
ed 'X,'  and  tamer  comer  of  said  Belden  sur- 
vey; thence  west  with  north  boundary  line 
of  same  500  varas,  and  northwest  corner  of 
said  Belden  survey,  stone  marked  'X';  thence 
sooth  with  west  boundary  line  of  same  1,743 
varas,  stone  marked  'X';  thence  west  221 
varas,  stone  mailed  'X,'  in  sooth  boundary 
line  of  another  T.  &  N.  O.  R.  R.  Co.  survey, 
and  south  boundary  line  of  said  No.  6;  thence 
north  2,046  varas,  a  stone  marked  'X,'  and 
Inner  comer  of  said  No.  0;  thence  east  448 
varas;  thence  north  800  varas,  to  the  place  of 
beginning."  This  pre-emption  survey  was  lo- 
cated on  what  was  supposed  to  be  a  vacancy 
between  the  S.  C.  Belden  survey  referred  to 
on  the  east  and  the  T.  &  N.  O.  R.  R.  Co.  sur- 
veys Nos.  6  and  7  on  the  west,  the  survey  No. 
6  lying  north  of  the  survey  No.  7.  It  is  con- 
tended by  Chisum  that  the  title  to  the  land  de- 
scribed in  the  deed  by  Preston  to  him  has 
failed  to  the  extent  of  23.2  acres,  consisting  of 
a  strip  the  east  and  west  lines  of  which  ar<e 
600  varas  in  length  and  the  north  and  south 
lines  of  which  are  225  varas  in  width.  This 
strip  lies  south  of  the  south  line  of  the  T.  & 
N.  O.  R.  R.  Co.  survey  No.  6,  and  is  alleged 
to  be  hi  conflict  with  the  T.  &  N.  O.  R.  R.  Co. 
survey  No.  7,  an  older  survey.  Of  the  latter 
survey  one  W.  B.  Worsham  Is  the  admitted 
owner.  It  Is  also  contended  by  Chlsom  that  if 
the  strip  In  question  is  not  out  of  the  survey 
No.  7,  it  is  a  part  of  the  land  covered*  by  the 
deed  from  Preston  to  him,  and  that  Worsham 
Is  in  the  unlawful  possession  thereof.  Hence 
this  suit  is  brought  by  the  appellant,  Chisum, 
against  J.  C.  Chesnutt,  as  the  administrator  of 
the  estate  of  John  Preston,  deceased,  and 
against  Margaret  Smith,  Joe  Preston,  Sam 
Preston,  and  Sarah  Preston,  heirs  of  John 
Preston,  deceased.  Its  object  is  to  recover  of 
the  defendants  named,  as  for  breach  of  war- 
ranty, the  sum  of  $220.56,  besides  interest, 
the  value  of  the  strip  above  referred  to,  alleg- 
ed in  the  petition  to  be  27^  acres,  measured 
by  the  price  of  $6.25  per  acre,  charged  to  have 
been  paid  by  Chisum  to  John  Preston,  the  an- 
cestor of  the  defendants  named.  By  a  sec- 
ond connt  In  his  petition,  W.  B.  Worsham  was 
sued  as  in  trespass  to  try  title  for  the  recov- 
ery of  the  strip  referred  to.  We  find  that 
the  land  in  controversy  is  not  Included  within 
the  description  contained  in  the  deed  execut- 
ed by  John  Preston  to  Chisum.  This  finding 
rests  upon  t^e  verdict  of  the  Jury.  We  also 
find,  onder  the  evidence,  that  the  plaintiff  was 
not  entitled  to  recover  from  Worsham,  be- 


caose  the  land  in  controversy  was,  under  the 
undisputed  testimony,  a  part  of  the  survey 
No.  7,  and  not  of  the  John  Preston  pre-emp- 
tion. 

We  dispose  of  the  questions  of  law  present- 
ed as  follows: 

1.  As  we  have  seen,  the  verdict  of  the  jury 
indicates  a  finding  of  fact  that  no  part  of  the 
land  involved  was  described  in  the  deed  from 
Preston  to  the  appellant  This  finding  is 
manifest  from  the  fact  that  under  the  second 
special  instruction  granted  at  the  request  of 
the  defendants'  counsel  the  appellees  other 
than  Worsham  were  necessarily  liable  in  some 
amoont,  provided  the  land  in  controversy  was 
Included  within  the  description  of  the  deed 
to  Chisum.  The  finding  of  the  absence  of  lia- 
bility includes,  therefore,  the  finding  that  the 
land  Involved  was  not  conveyed  by  the  deed 
from  Preston  to  Chisum.  Hence  it  follows 
that  any  view  entertained  by  the  court  as  to 
whether  the  liability  should  be  measured  by 
the  price  per  acre,  or  by  the  price  as  upon  a 
sale  In  gross,  a  misconception  by  the  court  in 
regard  to  which  is  asserted  in  the  first,  sec- 
ond, third,  sixth,  and  eighth  assignments  of 
error,  was  rendered  harmless.  In  the  ab- 
sence of  all  liability,  a  rule  for  the  measure- 
ment of  any  special  phase  of  liability  became 
inapplicable  and  unnecessary. 

2.  The  court  properly  submitted  as  an  is- 
sue to  be  determined  by  the  jury  the  question 
whether  the  deed  from  Preston  to  Chisum  in- 
cluded the  strip  In  controversy.  The  testi- 
mony as  to  what  was  conveyed  by  the  deed 
was  certainly  not  without  conflict  The  de- 
scription of  the  land  as  given  in  the  deed 
calls  for  the  south  line  of  a  designated  sur- 
vey (T.  &  N.  O.  R.  R.  Co.  No.  6).  It  also  calls 
for  certain  stones  marked  "X"  at  the  south- 
east and  southwest  comers,  respectively,  of 
the  tract  conveyed.  The  testimony  of  cer- 
tain witnesses  tended  to  show  that  these 
stones  were  600  varas  south  of  the  south  line 
of  survey  No.  6.  A  contradiction  in  the  calls 
was  thus  clearly  Indicated,  which  required 
the  submission  of  the  issue  as  one  of  fact  to 
the  Jury. 

3.  The  court  correctly  Instracted  the  Jury 
to  flnd  in  favor  of  the  defendant  Worsham  on 
the  issue  between  him  and  the  plaintiff.  The 
correctness  of  the  court's  action  in  this  re- 
spect depends  upon  whether  the  undisputed 
testimony  showed  the  land  in  controversy  to 
be  upon  the  T.  &  N.  O.  R.  R.  survey  No.  7,  of 
which  Worsham  was  the  admitted  owner. 
That  the  land  involved  is  upon  the  latter  sur- 
vey was,  in  effect,  held  by  this  court  upon 
the  former  appeal  of  this  case.  Worsham  v. 
Chisum  (Tex.  Civ.  App.)  28  S.  W.  905.  As 
said  on  page  15  of  appellant's  brief:  "On  the 
Issue  as  to  whether  or  not  the  land  In  con- 
troversy was  included  within  the  boundaries 
of  survey  No.  7,  owned  by  appellee  Worsham, 
by  consent  of  all  parties  appellees  introduced 
In  evidence  the  former  statement  of  facts  in 
this  case  in  so  far  as  the  same  related  to  the 
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question  of  bonndary.  •  •  •  The  field 
notes  of  survey  No.  7  call  for  the  west  lines  of 
the  J.  B.  Redding  and  the  S.  C.  Belden  sui^ 
veys  as  Its  east  line,  and  on  the  former  ap- 
peal In  this  case  this  court  held  that  upon  this 
testimony  survey  No.  7  would  go  to  the  west 
line  of  the  Belden  and  Redding  surveys. 
This  makes  survey  No.  7  embrace  within  Its 
boundaries  the  23.2  acres  of  land  In  contro- 
versy." 

4.  In  view  of  the  record  In  this  case,  we  de- 
cline to  reverse  the  Judgment  because  the 
court  granted  the  special  Instructions  1  and  3. 
It  is  not  preitended  that  the  propositions  In 
the  instructions  are  Incorrect,  but  it  Is  urged 
that  they  were  so  repeated  as  to  constitute  a 
charge  upon  the  weight  of  the  evidence.  One 
of  the  propositions  Included  in  the  third  In- 
struction had  not  been  before  presented  to 
the  Jury,  and  the  remaining  propositions  were 
but  a  more  explicit  statement  of  the  law  as 
announced  in  the  general  charge.  The  prac- 
tice is  not  approved  of  repeating  upon  request 
instructions  already  given  in  the  general 
charge,  and  such  a  practice  will  frequently 
lead  to  a  reversal;  but  we  do  not  think  that 
in  this  case  we  are  called  upon  to  visit  such  a 
consequence  upon  the  giving  of  the  special  In- 
structions, under  the  circumstances  adverted 
to.    The  Judgment  is  affirmed. 

On  Rehearing. 
(Jnly  3,  1886.) 
A  reconsideration  of  this  record  leads  us  to 
the  conclusion  that  we  erred  In  holding  in  the 
fourth  paragraph  of  our  former  opinion  that 
the  action  of  the  court  in  granting  the  special 
instructions  1  and  3  was  not  erroneous  to  tlie 
prejudice  of  the  appellant.  An  analysis  of  the 
testimony  bearing  upon  the  issue  as  to  wheth- 
er the  land  Included  In  the  deed  from  Pres- 
ton to  Chisiun  covers  the  strip  In  contro- 
versy causes  us  now  to  think  that  the  state- 
ment of  the  same  proposition  In  these  two 
instructions,  following  its  announcement  in 
the  general  charge,  probably  seriously  In- 
fluenced the  Jury  In  reaching  their  verdict 
Hence  the  argumentative  character  of  the  in- 
structions will  require  a  reversal  of  the  Judg- 
ment. I.«e  V.  Yandell,  60  Tex.  34,  6  S.  W. 
ti65;  Ballway  Co.  v.  Harriett,  80  Tex.  73,  15 
S.  W.  556.  Consequently  we  withdraw  the 
conclusion  of  fact  heretofore  announced  that 
the  land  in  controversy  Is  not  Included  within 
the  description  contained  in  the  deed  referred 
to,  as  that  finding  was  founded  upon  the  ver- 
dict of  the  Jury,  which  we  must  now  disre- 
gard. Whether  the  deed  be  regarded  as  show- 
ing a  sale  by  the  acre  or  a  sale  in  gross,  the 
plaintiffs  damages  in  case  of  recovery  should 
be  as  Indicated  In  Doyle  v.  Hord,  67  Tex. 
623,  4  S.  W.  241.  The  appellee  Worsham 
properly  prevailed  In  the  controversy  between 
himself  and  the  appellant.  We  find  no  merit 
in  appellees'  cross  assignments.  The  motion 
Is  granted,  the  Judgment  is  reversed,  and  the 
cause  remanded. 


CITY  OP  SAN  ANTONIO  v.  MAOKBT. 

(Court  of  Civil  Appeals  of  Texas.     June  17, 

1886.) 

IfuNioiPAL  Ck>KPOBATioM3— Removal  or  Qakbaqs 
— Damagb  to  Private  Peopbrti — 

MBASUSE— LlABlLfTT. 

1.  A  dty  is  liable  to  the  owner  of  property 
'  where  it  caused  refuse  matter  to  be  deposited  on 

liis  ground,  thereby  injuring  him,  though  the 
act  may  not  amount  to  a  nuisance. 

2.  Under  such  circumstancea  the  city  can- 
not deny  its  liability  for  the  reason  that  it  had 
not,  by  a  formal  act  of  its  council,  designated 
the  property  aa  a  place  of  deposit. 

3.  Where  the  city  lias  acted  with  others 
in  creating  or  carrying  on  a  nuisance  or  tres- 
pass, each  tort  feasor  Is  liable  for  the  entire 
damage. 

4.  In  an  action  for  damages  resulting  from 
a  city  having  used  plaintifrB  lands  and  those  ad- 
jacent as  a  dumpmg  ground,  where  the  jury 
are  confined  to  the  determination  of  the  damage 
resulting  from  the  nuisance  arising  from  the 
noisome  odors,  it  should  be  assumed  that  such 
damage  will  not  be  permanent,  since  it  may  be 
abated  by  the  removal  of  the  deposits,  or  by  the 
action  of  the  elements;  and  the  measure  of 
damages  is  the  loss  of  rental  value  up  to  the 
time  of  trial,  and  snch  other  accrued  special 
damage  as  may  l>e  shown. 

Appeal  from  district  court,  Bexar  county; 
8.  G.  Newton,  Judge. 

Action  by  N.  Mackey  against  the  city  of 
San  Antonio  for  damages  to  property.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

R.  B.  Minor,  for  appellant  Upson  &  BerK- 
Btrom  and  W.  W.  King,  for  appellee. 

JAMES,  C.  J.    Appellee,  owner  of  several 

lots  in  the  city  limits,  bfought  suit  against 
the  city  for  damages  to  his  property,  arising 
from  the  use  tor  a  number  of  years  of  certain 
of  his  lots  and  other  lots  as  a  dumping  place 
for  refuse  matter.  The  petition  alleged  that 
on  one  .of  plaintiff's  lots  (No.  178),  containing 
24  acres,  he  had  bis  residence,  and  that  de- 
fendant had  deposited  on  plaintlfTs  other 
lots,  and  on  adjacent  lots  belonging  to  others, 
carcasses  of  dead  animals,  decayed  animal 
and  vegetable  matter,  night  soil,  garbage, 
fllth,  and  refuse  matter  of  every  description, 
and  suffered  the  same  to  remain,  where- 
from  noxious  and  unhealthy  odors  and 
stenches  arose,  rendering  said  lot  and  other 
property  in  the  neighborhood  uninhabitable, 
which  compelled  plaintiff  to  move  from  the 
lot,  and  rendered  the  same  unfit  to  reside 
upon.  In  respect  to  this  lot  plaintiff  asked 
damages  l)ased  on  thA  rental  value  of  such 
lot.  In  regard  to  one  of  his  other  lots  (lot 
185,  of  24  acres)  he  alleged  that  defendant 
bad  deposited,  and  still  continues  to  deposit 
tin  cans,  scrap  iron,  broken  bottles,  glass, 
tin  and  leather  clippings,  and  trash  of  every 
description,  whereby  the  entire  surface  of 
the  lot  is  covered  several  feet  in  depth,  and 
rendered  worthless,  and  for  this  he  claimed 
damage  In  the  value  of  the  loti  That  plain- 
tlffs  lota  other  than  No.  178,  the  residence 
lot  had  from  said  causes  been  greatly  de* 
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predated  In  value,  and  In  respect  to  these 
he  asked  damages  for  diminution  In  value. 
The  district  court  applied  the  rule  which 
has  been  adopted  by  the  supreme  court  in 
reference  to  special  injury  resulting  to  the 
citizen  from  the  creation  or  maintenance  by 
the  city  of  a  dumping  place  for  refuse 
matter  from  which  noxious  odors  emanate. 
A  city,  in  the  pursuit  of  Its  power  to  pro- 
vide for  the  public  health,  Is  liable  in  the 
event  of  negligence  of  its  ofllcers  and  serv- 
ants in  exercising  such  power.  The  cases 
show  that  In  arriving  at  this  result  due  con- 
sideration was  given  to  the  distinction  in 
this  connection  between  acts  of  the  city  done 
in  its  strictly  governmental  capacity,  and 
acts  not  of  that  class.  City  of  Ft.  Worth 
v.  Crawford,  04  Tex.  202;  Id.,  74  Tex.  404, 
12  S.  W.  52.  This  makes  it  unnecessary  for 
us  to  discuss  the  question.  We  believe  that 
the  city's  liability  in  such  cases  extends  to 
any  acts  of  wrong  or  trespass  committed  by 
authority  or  direction  of  the  city,  as  well  as 
to  mere  negligent  acts  of  Its  servants.  In 
other  words,  applying  this  to  the  facts  of 
this  case,  we  are  of  opinion  that  a  city  Is  lia- 
ble to  the  owner  of  property  where  it  causes 
refuse  matter  to  be  deposited  on  bis  ground, 
thereby  Injuring  him,  although  the  act  may 
not  amount  to  a  nuisance.  There  was  testi- 
mony in  this  case  which  went  to  show  that 
the  city  had  for  years  used  this  locality  as  a 
dumping  place,  and  certainly  there  was  suf- 
flclent  evidence  to  warrant  a  finding  that 
this  was  done  by  its  authority  and  direction, 
«ven  though  there  may  have  been  no  ordi- 
nance or  resolution  on  the  subject.  It  can 
hardly  be  maintained  that  In  causing  the  ref- 
use matter  of  the  city  to  be  removed  dur- 
ing a  number  of  years  the  city  did  not  con- 
nect Itself  with,  and  become  a  party  to,  and 
authorize  the  act  of,  depositing  the  same  in 
a  particular  place;  and  uuder  such  circum- 
stances it  should  not  be  allowed  to  deny  Its 
liability  for  the  reason  that  it  had  not  des- 
ignated th:s  as  a  place  of  deposit  by  a  form- 
al act  of  Its  council. 

There  was  te^tlmony  to  show  that  indi- 
viduals having  no  connection  with  the  city 
government  also  used  this  as  a  dumping 
ground  from  time  to  time,  and  in  this  con- 
nection It  seems  to  be  contended  that  the 
city,  if  liable  at  all,  should  not  be  held  ex- 
cept so  far  as  it  contributed  to  the  injury. 
In  our  opinion,  this  fact  would  not  diminish 
the  liability  of  the  city.  If  it  acted  with 
others  in  creating  or  carrying  on  the  nuisance 
or  trespass,  we  do  not  see  how  it  would  be 
practicable  to  enforce  a  rule  separating  the 
liability  of  the  city  from  that  of  the  others, 
but  on  principle  each  tort  feasor  would  be 
held  for  the  entire  damage. 

The  charge  of  the  court  indicates  that  cer- 
tain items  for  damages  were  abandoned,  or 
not  Insisted  on  by  the  plalntifT.  These  were 
damages  for  loss  in  respect  to  the  sale  of 
lots,  and  damages  for  the  mere  deposit  of 
«ubstance8  on  plaintifC's  lots.     The    charge 


submitted  the  case  on  the  issue  of  whether  or 
not  the  defendant.  Its  agents  or  servants, 
made  the  deposit,  and  did  so  negligently, 
causing  the  bad  odors  alleged.  It  will  be 
seen  that  the  damage  which  the  charge  con- 
fined the  jury  to  was  that  which  resulted 
from  the  nuisance  arising  from  the  noisome 
odors.  PlalntiCr  asked  no  further  submis- 
sion of  Issues,  and  it  must  be  assumed  that 
he  was  satisfied  with  that  submission  of  his 
case,  and  we  take  It  that  we  need  not  dis- 
cuss the  measure  of  damages  from  any  other 
standpoint.  In'  reference  to  this  we  think 
the  measure  of  damages  adopted  by  the 
charge  was  not  the  correct  one.  The  Jury 
were  instructed  that  they  should  find  the 
rental  value  of  the  residence  lot,  and  the 
diminution  of  the  value  of  plaintiff's  other 
lots,  caused  by  the  foul  odors  emanating 
from  the  deposits.  The  measure  last  stated 
is  the  one  that  applies  In  cases  where  the 
injury  to  the  property  is  of  a  permanent 
character.  It  is  impossible  to  give  a  reason 
why,  under  like  conditions,  one  rule  should 
be  adopted  In  reference  to  the  residence  lot 
and  a  different  one  to  the  other  lots.  The 
question  to  determine  Is  whether  or  not  this 
belongs  to  the  class  of  cases  In  which  the  In- 
Jury  can  be  taken  as  permanent  in  its  na- 
ture, and  we  are  of  the  opinion  that  it  can- 
not As  stated  in  Rosenthal  v.  Railway  Co., 
79  Tex.  325,  15  S.  W.  268:  "The  controUlng 
rule  In  actions  for  injuries  resulting  from 
nuisances  would  seem  to  be  to  adopt  In  each 
case  that  measure  of  damages  which  is  cal- 
culated to  ascertain  in  the  most  certain  and 
satisfactory  manner  the  comp^isation  to 
which  the  party  Is  entitled  when  the  Injury 
is  liable  to  occur  only  at  long  Intervals,  or 
when  the  nuisance  is  likely  to  be  removed 
by  any  agency,  the  damages  which  have  ac- 
crued only  up  to  the  time  of  the  action  will 
be  allowed;  but,  If  the  Injury  Is  permanent, 
and  the  Injury  constantly  and  regularly  re- 
curs, then  the  whole  damage  may  be  recov- 
ered at  once.  In  such  case  the  resulting  de- 
preciation in  the  value  of  the  property  Is 
the  safest  measure  of  compensation."  We 
regard  this  as  a  clear  statement  of  the  law 
on  the  subject,  sustained  by  cases  too  numer- 
ous to  require  citation.  In  Baugh  v.  Rail- 
road Co..  80  Tex.  58, 15  S.  W.  587,  It  Is  stated: 
"When  a  nuisance  Is  created  by  the  con- 
struction of  works  in  their  nature  permanent, 
and  which,  as  sometimes  occurs  in  case  of 
works  for  a  public  use,  are  not  subject  to  he 
abated,  the  rule  is  that  all  damages  resulting 
therefrom  to  property  may  be  recovered  in 
one  action,  and  the  proper  measure  of  dam- 
ages Is  the  depreciation  In  the  value  of  the 
property.  Rosenthal  v.  Railway  Co.,  79 
Tex.  325,  15  S.  W.  268;  Railway  Co.  v.  Hall, 
78  Tex.  169,  14  S.  W.  259.  That  rule  also 
applies  when  the  injury  resulting  from  the 
nuisance  is  of  a  permanent  character.  But 
when  the  nuisances  complained  of  are  of  a 
temporary  character,  such  as  may  be  vol- 
untarily removed  or  avoided  by  the  wrong- 
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doer,  or  such  aa  the  Injured  party  may  cause 
to  be  abated,  only  auch  damaKes  as  have  ac- 
crued up  to  the  institution  of  the  suit  or 
(under  our  Bystem)  to  the  trial  of  the  action 
can  be  recovered.  For  such  damages  de- 
preciation in  the  value  of  the  property  af- 
fected by  the  iojuiy  1b  not  a  measure,  and 
In  such  a  suit  the  amount  of  such  deprecia- 
tion cannot  be  recovered."  This  language 
Is  i)ecullarly  applicable  to  the  present  case. 
The  deposlte,  being  within  the  corporate  lim- 
its, may  be  removed  by  the  city,  and  the 
cause  of  the  nuisance  abated,  and  plalntift, 
at  any  time  Blnce  the  origin  of  the  nuisance, 
might  hare  had  it  abated,  had  he  seen  fit 
to  do  so.  It  1b  entirely  reasonable  to  say 
that  odors  emanating  from  such  deposits  as 
were  made  in  this  Instance  are  not  perma- 
nent, and  that  they  must  abate  by  action  of 
the  elements.  The  contrary  of  this  Is  not  a 
reasonable  or  admissible  proposition.  The 
court,  by  adopting  as  the  measure  of  dam- 
ages the  decreased  value  of  the  lots,  vir- 
tually assumed  that  the  presence  of  the  odors 
constituted  a  permanent  damage  to  the  prop- 
erty. If  the  matt«:  was  fairly  a  question  of 
fact,  it  should  have  been  left  to  the  Juty, 
but.  In  our  view  of  the  nature  of  the  case 
as  shown  by  the  testimony,  the  court  should 
have  assumed  that  the  injury  arising  from 
the  odors  was  not  of  a  permanent  nature, 
and  should  have  confined  the  damages  to 
the  loss  of  rental  value  up  to  the  time  of 
trial,  and  other  special  damage  shown,  If  any 
had  accrued,  leaving  the  plaintiff  to  collect 
his  future  damage,  tf  any,  by  subsequent  ac- 
tions. All  we  mean  to  say  in  this  connection 
is  that,  as  the  case  was  presented  to  the  jury 
on  the  issue  of  damage  proceeding  from  the 
noisome  odors,  the  damage  should  not  have 
been  estimated  on  the  theory  of  a  permanent 
injury  to  the  freehold.  Plaintiff  would  not 
be  limited  in  his  recovery  to  the  loss  of  rental 
value.  If  he  could  show  wherein  be  had  sus- 
tained other  special  injury,  the  natural  and 
proximate  result  of  the  act.  Had  the  depos- 
its been  made  upon  plaintiff's  land  only,  It  Is 
clear  that  the  measure  of  damages  would 
have  been  the  cost  of  removing  the  same,  to- 
gether with  any  injury  accruing  to  the  rental 
value  of  plaintiff's  property  occasioned  there- 
by, and  all  his  damages  would  have  been 
capable  of  l>cing  redressed  in  one  action. 
From  the  fact  that  the  deposits  which  emit- 
ted the  offensive  odors  extended  to  the  prop- 
erty of  others,  over  which  plaintiff  had  no 
control  and  had  no  right  to  enter  for  the  pur- 
pose of  removing  same,  such  measure  would 
not  afford  him  adequate  reparation.  But  he 
certainly  would  be  allowed  to  recover  In  this 
suit.  In  addition  to  the  Impaired  rental  value 
of  his  property,  the  necessary  cost  of  remov- 
ing the  deposits  from  his  own  land. 

The  defendant  objected  to  the  testimony 
that  was  offered  to  show  the  decreased  value 
of  the  land,  and  assigns  Its  admission  as  er- 
ror, and  for  the  admission  of  such  evidence 
and  the  erroneous  cliarge  touching  the  meas- 


ure of  damages  we  tbtnk  the  judgment  most 
be  reversed. 

In  reference  to  the  seventeenth  assignment 
of  error,  although  a  contrary  rule  from  Wood 
on  Nuisances  (8e3tlon  744)  Is  quoted  with  ap- 
proval In  the  case  of  City  of  Ft  Worth  v. 
Crawford,  74  Tex.  408,  12  S.  W.  52,  yet  It 
seems  to  us  that  a  city  Is  not  liable  In  dam- 
ages for  the  mere  failure  to  exercise  a  cor- 
porate power,  or  to  enforce  Its  ordinances. 
DUL  Mun.  Corp.  H  950,  951.  The  rule  of  lia- 
bility governing  this  case  Is  that  the  city  Is 
liable  when  It  undertakes  a  public  work, 
such  as  removing  garbage,  and  does  It  In  an 
Improper  manner,  causing  thereby  some  in- 
jury to  the  Individual. 

The  court  did  not  err  In  admitting  the 
testimony  complained  of  by  the  eleventh  and 
thirteenth  assignments.  The  testimony  tend- 
ed to  show  In  connection  with  the  other  evi- 
dence that  the  use  of  this  locality  for  a  dump 
yard  was  the  act  of  the  city. 

There  was  no  error  in  admitting  the  testi- 
mony of  plaintiff,  Simmang,  and  Wallace  re- 
ferred to  In  the  twelfth  assignment  This 
testimony  was.  In  substance,  that  Simmang 
and  Wallace  were  engaged  as  individuals  in 
the  business  of  carrying  night  soil  from  the 
city,  and  used  this  ground  as  a  place  of  de- 
posit It  appears  from  the  testimony  that 
there  was  a  city  officer  known  as  "Superin- 
tefndent  of  Scavengers,"  who  directed  all  de- 
posits to  be  made  at  this  place.  This  tends 
to  connect  the  city  with  creating  and  main- 
taining the  nuisance,  and  with  the  act  of 
the  private  scavengers,  and  the  evidence  was 
proper.  So,  also,  was  the  evidence  mentioned 
in  the  fifteoith,  sixteenth,  eighteenth,  and 
nineteenth  assignments.  It  appears  unnec- 
essary to  discuss  the  assignments  further. 
Reversed  and  remanded. 


SMITH  V.  PATEIOK. 

(Court  of  Civil  Appeals  of  Texas.     May  27, 

1896.) 

Bbttimo  Asidb  Jddombnt  or  Dismusai,  —  Sbov 

I!«0   or    DiLIOBNCB — PLBIDIHO. 

1.  A  plaintiff  Is  entitled  to  have  a  judgment 
dismissing  an  action  for  want  of  prosecntion  set 
aside  at  a  succeeding  term  where  he  shows  a 
meritorious  claim,  and  that  he  was  diligent  but 
was  prevented  from  prosecutinK  the  action  by 
the  fact  that  he  resided  in  another  county,  and 
was  informed  by  both  the  clerk  of  the  conrt  and 
by  the  attorneys  for  the  defendant  that  no  more 
civil  cases  would  be  tried  at  the  term  at  which 
the  dismissal  was  taken,  and  did  not  know  of 
the  calling  of  the  case  until  after  the  adjoom- 
ment  of  the  term. 

2.  A  pleading  is  not  demurrable  because  it 
falls  to  state  whether  the  contract  sned  on  is 
oral  or  in  writing,  where  such  fact  U  not  es- 
sential to  the  cause  of  action. 

On  Rehearing. 

Where  one  proposing  to  become  a  pur- 
chaser of  land  at  a  trustee's  sale  agreed  to 
make  deeds  to  carry  out  sales  arranged  by 
another,  if  on  examination  he  found  snch  sales 
would  make  the  land  purchased  by  him  yield 
his  debt  and  expenses,  but  it  did  not  appear  that 
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if  he  had  made  aneh  deed  the  land  could  haTe 
been  '  sold  for  the  necessary  amoont,  he  was 
not  liable  to  such  other  for  conunissions  for 
such  sales. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Action  by  W.  A.  Patrick  against  Francis 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

H.  P.  Drought,  for  appellant  F.  M.  Boyles 
and  Martin  &  Bddlns,  fer  appellee. 

JAM£S,  C.  J.  The  cause  was  dismissed  for 
want  of  prosecution.  At  the  next  term  a  bill 
was  filed  asking  that  the  case  be  reinstated 
on  the  docket,  for  reasons  indicated  in  the 
first  conclusion  of  fact  and  in  the  opinion. 
The  prayer  was  granted,  and  the  cause  tried, 
resulting  in  a  Judgment  for  the  plaintiff.  De- 
fendant appeals. 

Conclusions  of  Fact. 

(1)  Testimony  of  the  truth  of  plaintiff's 
ayerments,  which  were  made  with  a  view  to 
having  the  judgment  of  dismissal  set  aside, 
and  the  cause  restored  to  the  docket  for  trial, 
was  waived  by  defendant;  hence  it  must  be 
taken  that  the  ayerments  were  sustained;  and 
from  these  we  conclude  that  the  dismissal  was 
not  due  to  any  fault  or  neglect  on  the  part  of 
plaintiff  or  his  counsel,  but  was  due  to  his  be- 
ing misled  into  believing  and  relying  on  the 
fact  that  the  cause  would  not  be  called  for 
tria^  during  the  term  at  which  the  dismissal 
was  obtained,  acts  of  defoidant's  counsel  con- 
tributing and  leading  to  that  bdlef  and  reli- 
ance. (2)  We  conclude  that  there  is  testimo- 
ny to  sustain  a  finding  that  defendant  engaged 
plaintiff  to  make  the  sales,  and  to  pay  him 
commissions,  as  claimed. 

Conclusions  of  Law. 

In  proceedings  to  have  a  judgment  opened, 
and  another  trial  allowed  at  a  subsequent 
term,  the  rule  is  that  such  relief  will  not  be 
granted  unless  the  party  asking  it  can  show 
that  he  was  prevented  from  making  a  valid 
defense  to  the  action  in  which  judgment  has 
been  rendered  against  him  (or  prevented  from 
prosecuting  a  meritorious  action  if  it  be  dis- 
missed for  want  of  prosecution)  by  fraud,  ac- 
cident, or  the  act  of  the  opposite  party,  tmmtx- 
ed  with  fault  or  negligence  on  his  part  Mer- 
rlU  y.  Roberts,  78  Tex.  30,  14  S.  W.  254,  and 
cases  cited;  Johnson  y.  Templeton,  60  Tex. 
238.  Applying  this  rule  to  the  matters  al- 
leged in  the  petition  in  this  case,  of  which 
proof  was  offered  by  plaintiff,  and  dispensed 
with  by  defendant  it  must  be  taken  that 
plaintiff  was  asserting  an  apparently  merito- 
rious claim,  which  was  set  forth  by  a  copy 
of  the  original  petition.  The  facts  alleged 
are:  That  the  suit  was  filed  to  the  term  at 
the  latter  pait  of  which  It  was  dismissed;  and 
that  plalntifl  had  prepared  the  case  for  trial 
at  that  torn,  which  convened  December  19, 
1802.  That  he  came  from  Marlin,  in  Falls 
county,  to  San  Antonio,  and  was  there  on  the 


first  day  of  the  term,  looking  after  the  trial  of 
his  case.  That  on  the  21st  he  had  the  cause 
placed  (m  the  jury  docket  That,  whUe  at 
San  Antcmio,  he  was  present  at  a  meeting  of 
the  bar  practicing  in  that  court  on  the  morn- 
ing the  court  was  to  adjourn  for  the  holidays, 
on  which  occasion  the  judge  announced  a  re- 
cess until  after  the  holidays,  and  stated  that 
be  did  not  think  any  civil  cases  could  or  would 
be  tried  during  said  term,  but  that  the  court 
might  devote  one  week  towards  the  close  of 
the  term  to  civil  causes,  in  reliance  on  which 
action  and  announcement  plaintiff  returned 
to  his  home.  That  while  at  San  Antonio,  in 
attendance  on  the  court  he  was  informed  both 
by  the  clerk  of  the  court  and  by  defendant's 
attorney  that  the  clerk  of  the  court  always 
set  civil  causes  for  trial  in  that  court;  that,  on 
his  return  home,  he  wrote  to  the  clerk  that  he 
understood  the  clerk  set  the  cases,  and  to 
kindly  inform  him  when  the  civil  jury  docket 
of  the  court  would  be  taka>  up,  and  that  he 
wanted  to  know  when  the  case  of  Patrick  v. 
Francis  Smith  &  Co.  would  come  up;  and 
that  be  also  about  the  same  time  wrote  to  B. 
L.  Aycock,  a  friend  and  attorney  at  San  An- 
tonio, to  let  him  know  when  the  case  would 
likely  come  up.  The  reply  of  the  clerk,  dated 
January  1,  1893,  was  that  the  criminal  docket 
would  be  taken  up  the  following  week,  and 
would  continue  for  the  balance  of  the  term 
ending  February  25,  1883;  that  the  next  term 
would  begin  March  6th,  when  civil  cases  would 
be  set  and  tried  for  the  first,  second,  and  third 
wedc  of  the  term.  Aycock's  reply  was  that 
he  had  seen  defendant's  attorney,  who  told 
him  the  clerk  would  set  the  case,  as  was  the 
rule;  that  no  civil  causes  would  be  set  that 
term,  as  the  court  would  be  criminal  after 
that  week.  That  he  was  ready  and  anxious 
to  try  at  that  term,  but  relying  on  what  bad 
happened  and  what  had  been  told  him,  be  and 
his  counsel  believed  that  there  was  no  hope 
that  the  case  would  be  taken  up  at  that  term. 
That  on  February  5th,  he  and  his  counsel  be- 
ing absent  under  these  circumstances  the  case 
was  called  for  trial,  and  dismissed,  for  want 
of  prosecution.  That  he  did  not  learn  of  this 
until  after  the  term  had  expired.  From  these 
facts  It  seems  to  us  that  the  case  comes  with- 
in the  rule  declared  in  the  cases  cited.  The 
plaintiff  n^iatlves  any  negligence  or  fault  on 
his  part;  In  fact  states  a  case  of  great  dili- 
gence throughout  Statements  of  opposing 
counsel  calculated  to  induce  the  conviction  in 
the  mind  of  plaintiff  that  the  case  would  not 
be  reached  that  term  were  made  directly  to 
him,  and  through  another  to  him;  hence  It 
must  be  concluded  that  the  failure  of  plaintiff 
to  be  present  when  the  case  was  acted  on  was 
due  in  some  degree  to  the  act  of  defendant 
The  court  did  not  err  In  redocketing  and  try- 
ing the  case. 

2.  The  third  assignment  is  to  the  overruling 
of  an  exception  to  the  petition,  on  the  ground 
that  It  does  not  give  the  date  of  the  contract 
sued  on,  that  it  does  not  state  whether  the 
contract  was  oral  or  in  writing,  and  that  de- 
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f«ndaiit  Is  unable  to  plead  -vrlth  any  certainty 
thereto.  It  was  not  essential  to  the  cause  of 
action  that  the  agreement  shoald  have  been  In 
■writing.  The  demurrer  was  evidently  for  the 
purpose  of  having  the  petition  amended  as  to 
Uie  date  of  the  contract  In  order  to  let  in  an* 
other  special  demurrer,  on  the  ground  of  lim- 
itations. Had  the  date  of  the  contract  been 
definitely  given,  it  would  not  of  Itself  have 
opened  the  petition  to  such  a  demurrer.  The 
breach  of  the  contract  was  alleged  to  tiave 
taken  place  after  the  first  Tuesday  In  Novem- 
ber, 1890,  when  defendant  acquired  the  land 
at  a  foreclosure  sale.  As  the  first  Tuesday  in 
November,  1890,  was  the  4th,  and  the  petition 
was  filed  November  3,  1892,  the  applicability 
of  the  two-years  statute  to  the  cause  of  action 
is  cleariy  negatived  by  the  allegation. 

We  do  not  consider  It  necessary  to  discuss 
the  testimony.  The  finding  of  the  Jury  as  to 
plaintiff's  employment  is  supported  by  testi- 
mony, as  pointed  out  In  appellee's  brief.  Af- 
firmed. 

On  Rehearing. 

(June  27,  1896.) 

JAMBS,  O.  J.  Upon  a  reconslderati<m  of 
the  questions  involved,  we  see  no  reason  to 
change  onr  opinion  respecting  the  question  of 
Jurisdiction.  Upon  the  other  issue,— that  as 
to  the  liability  of  defendant  to  appellee  for 
commissions,— we  conclude  that  the  evidence 
will  not  warrant  the  Judgment  We  revise 
onr  second  conduBlon  of  fact,  and  restate 
same  as  follows:  Prior  to  the  4th  day  of 
November,  1890,  defendant  Smith,  or  Francis 
Smith  &  Co.,  had  not  entered  into  any  con- 
tract, express  or  implied,  to  pay  plaintiff  com- 
missions on  the  sales  he  had  arranged.  On 
that  day,  by  the  conversations  had  with  plain- 
tiff, according  to  the  testimony  in  this  record. 
Smith  did  not  agree  unconditionally  to  make 
deeds  to  carry  out  the  sales  arranged  by 
Patrick  upon  his  (Smith's)  becoming  the  pur- 
chaser of  the  land  at  the  trustee's  sale.  On 
the  contrary.  Smith  retained  the  right  to  not 
make  the  deeds,  if,  on  returning  to  San  An- 
tonio, he  found  that  the  sales  as  negotiated 
were  not  such  as  would  make  the  land  pur- 
chased by  him  yield  his  debt  and  the  ex- 
penses connected  therewith.  We  also  find 
that  the  evidence  shows  that,  if  he  had  made 
deeds  in  accordance  with  the  sales  arranged 
by  plaintiff,  the  residue  of  the  land  would  not 
have  sold  for  enough  to  yield  an  amount 
necessary  to  make  him  whole  In  his  debt  and 
expenses.  The  transaction  upon  which  appel- 
lee relies  to  hold  appellant  for  the  commis- 
sions claimed  occurred  on  the  day  of  the  trus- 
tee's sale,  at  which  appellant  became  the  pur- 
chaser of  the  land.  Appellee  had  arranged 
sales  (to  a  certain  extent  at  appellant's  in- 
stance) prior  to  the  day  on  which  the  trustee's 
sale  occurred,  but  with  the  understanding  and 
condition  that  the  land  had  to  bring  the  prin- 
cipal and  Interest  of  appellant's  debt,  taxes, 
and  expenses.  It  seems  not  to  be  contended 
that  the  transacUons  between  appellant  an'i 


appellee,  as  they  stood  prior  to  the  date  of  the 
trustee's  sale,  were  sufficient  to  bind  appel- 
lant to  pay  commission  for  the  work  done  by 
plaintiff.  As  to  what  took  place  on  the  day 
of  the  trustee's  sale,  plaintiff  testified  on  di- 
rect examination  that  on  the  morning  of  that 
day,  and  before  the  trustee  sold,  he  displayed 
to  Mr.  Smith  a  map  showing  the  various  tracts 
he  had  sold,  and  told  him  the  number  of  acres 
each  party  had  purchased,  when  Mr.  Smith 
expressed  himself  perfectly  satisfied  with  said 
sales,  and  said  the  trustee  would  sell  the  land 
early  In  the  day,  and  that  as  soon  as  the  sale 
was  made,  and  he  became  the  purchaser  and 
owner,  he  was  gohig  from  Marlln  to  San 
Antonio,  and  as  soon  as  he  got  there  he  would 
ascertain  what  the  land  had  to  bring,  and  that 
he  would  send  a  surveyor,  and  have  the  land 
surveyed,  and  as  soon  as  this  was  done,  and 
he  got  the  field  notes,  he  would  make  deeds 
to  the  parties  to  whom  plaintiff  tiad  sold; 
that  be  saw  Mr.  Smith  no  more  until  on  the 
same  day  after  the  sale  took  place,  when  he 
again  told  plaintiff  that,  as  soon  as  he  could 
have  the  land  surveyed  and  get  field  notes,-  be 
would  make  deeds.  Upon  cross-examination, 
plaintiff  admitted  he  could  not  repeat  the  con- 
versation he  had  with  Smith  on  the  day  of 
the  sale,  but  that  he  Imew  the  latter  seemed 
satisfied  with  everything  plaintiff  had  done, 
and  that  he  said  that  on  his  return  to  San 
Antonio  he  would  have  the  land  surveyed 
and  ascertain  the  relative  proportions  of  im- 
proved and  tmimproved  land,  and  would  figure 
out  the  amount  due  on  the  loan,  and  see 
what  the  land  would  have  to  bring.  No 
one  gave  plaintiff  the  prices  or  terms  on  which 
to  sell  the  land.  All  Francis  Smith  wanted 
was  the  amount  of  the  loan,  and  plaintiff 
thought  he  could  have  gotten  that,  if  the  re- 
mainder of  the  land  was  sold  as  well  as  this 
he  had  contracted  to  sell.  With  the  exception 
of  the  testimony  of  Barian,  a  witness  for 
plaintiff,  the  above  is  all  that  plaintiff  offered 
to  establish  the  fact  that  Smith  adopted  the 
sales  made  by  him,  and  agreed  to  consummate 
them.  The  testimony  of  Harlan  was  that 
Smith  told  him  at  Marlin,  on  the  day  of  the 
sale,  that  Patrick  had  already  contracted  por- 
tions of  the  land,  deeds  to  be  made  after  sale 
under  the  deed  of  trust  if  be  (Smith)  became 
the  purchaser,  and  that  Patrick  had  other 
sales  ipending,  which,  if  carried  out,  would 
about  make  the  debt  due  on  the  land.  Inas- 
much as  the  testimony  of  Patrick,  in  effect, 
discloses  that  there  were  no  other  sales  pend- 
ing, and  states  the  precise  transaction  he  had 
with  Sioith  on  that  day,  we  think  his  testi- 
mony should  alone  be  looked  to  in  order  to 
arrive  at  the  real  transaction.  Plaintiff"* 
own  testimony  as  to  Smith's  expressions  on 
that  day  precludes  the  idea  or  inference  that 
Smith  was  satisfied  at  that  time  to  arceiit 
the  prices  at  which  'plaintiff  had  made  ttie 
sales.  His  previous  correspondence,  and  wbat 
be  said  <m  that  day,  show  that  his  purpose 
was  to  get  bis  loan  and  expenses  out  of  the 
land,  and  that  the  sales  must  be  such  aa 
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would  enable  him  to  do  this,  and  that  this 
was  the  basis  of  his  dealing  with  Patrick. 
The  very  fact  that  when  he  returned  to  San 
Antonio  he  was  to  ascertain  "what  the  land 
had  to  bring,"  "ascertain  the  relative  propor- 
tions of  improved  and  unimproved  land,  and 
figure  out  the  amount  due  on  the  loan,  and 
see  what  the  land  would  have  to  bring,"  does 
not  tend  to  show  that  he  was  then  and  there 
satisfied  with  the  prices  at  which  plalntltf  had 
sold,  but  shows  that  he  reserved  the  right  to 
discard  the  sales  if  they  were  not  such  as 
would  enable  him  to  get  his  money  out  of  the 
land.  Plaintiff  would  be  in  a  better  position 
If  he  had  proved  that  the  sales  he  had  effected 
were  such  as  would  have  enabled  Smith  to 
get  back  out  of  the  land  his  loan,  Interest,  etc. 
On  this  subject  Smith  testified  that  he  could 
not  have  sold  the  land  at  the  prices  Patrick 
mentioned,  and  have  got  the  money  advanced 
out  of  it.  Patrick's  testimony  In  this  connec- 
tion was  that  if  the  remainder  of  the  land  was 
sold,  as  well  as  that  he  had  contracted  to  sell, 
he  thought  he  could  have  got  the  amount  of 
the  loan.  He  does  not  undertake  to  say  that 
after  the  sales  he  had  contracted  the  balance 
would  have  sold  for  sufficient  to  satisfy  the 
loan.  The  testimony  of  Smith  Is  really  the 
only  testimony  on  this  subject,  and  the  bur- 
den of  proof  of  every  t&ct  material  to  his 
case  was  upon  the  plaintiff.  We  conclude 
that  plaintiff  had  not  shown  that  his  services 
were  such  as  Smith  had  agreed  to  accept  and 
pay  for.  Therefore  the  affirmance  will  be  set 
aside,  and  the  Judgment  reversed,  and  here 
rendered  In  favor  of  appellant. 


GEORGE  KNAPP  &  CO.  v.  CAMPBELL. 

(Court  of  Civil  Appeals  of  Texas.     June  17, 

1866.) 

JCDOB — DlBQOALIFICATIOX — LlBKI.— W0RD8    AC- 
TIONABLE Pbr  Se— Privileoeh  Publication 
—JuaTiFiOATioN—EvinKNCR— Trial. 

1.  A  Judge  la  not  disqualified  from  hearing 
a  o&se  because  his  brother  is  attorney  for  the 
plaintiff,  bis  fee  being  contingent  upon  a  re- 
covery. 

'^.  A  publication  charging  a  person  with 
having  been  several  times  indicted  for  maintain- 
ing a  gambling  house,  which  is  a  penal  offense 
under  the  statute,  is  actionable  per  se. 

3.  The  publication  in  a  newspaper  of  a 
false  accusation  against  a  man,  though  based 
upon  information  giving  reasonable  ground  for 
belief  in  its  truth,  is  not  justified  by  lie  fact 
that  the  man  against  whom  the  charge  is  made 
is  an  applicant  for  a  federal  office,  to  be  filled 
by  appomtment  by  the  president,  and  is  not 
privileged. 

4.  In  an  action  for  libel,  a  plea  of  justifica- 
tion, to  constitute  a  defense,  mnst  be  as  broad 
as  the  charge,  and  a  plea  and  proof  of  the  truth 
of  one  charge  made  in  a  publication,  which  re- 
quired an  innuendo  to  render  it  actionable,  and 
which,  for  want  of  allegation  of  special  dam- 
age in  the  petition,  could  not  be  made  the  basis 
of  a  recovery,  is  not  a  defense  as  to  other  char- 
ges, actionable  per  se. 

5.  Proof  of  the  actual  bad  character  of  a 
plaintiff  in  an  action  for  libel,  in  the  direction 
of  the  charges  made,  is  admissible  in  mitigation 
of  damages^ 


6.  A  trial  court  should  not  permit  counsel 
to  read  and  comment  on  authorities  in  an  argu- 
ment to  the  Jury,  when  objected  to. 

Appeal  from  district  court,  Bl  Paso  coun- 
ty; C.  N.  Buckler.  Judge. 

Action  for  libel  by  Robert  F.  Campbell 
against  George  Knapp  &  Co.,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

J.  M.  Dean  and  Burges  &  Surges,  for  ap- 
pellant J.  A.  Buckler  and  Davis,  Beall  & 
Kemp,  for  appellee. 


FLY,  J.  Appellant  was  sued  as  a  corpora- 
tion, the  basis  of  the  suit  being  a  certain 
publication  that  appeared  In  the  St.  Louis 
Republic,  a  newspaper  published  dally  in 
the  city  of  St.  Louis,  Mo.,  owned  and  con- 
trolled by  said  corporation.  Actual  dam- 
ages were  prayed  for  In  the  sum  of  $30,000, 
and  exemplary  damages  in  the  sum  of  $30,- 
000.  No  special '  damages  were  alleged  or 
proved.  Appellant  answered  that  the  publi- 
cation was  a  privileged  one,  warranted  by 
the  occasion,  and  that  appellant  was  au- 
thorized, and  it  was  Ita  duty,  to  give  the 
same  to  the  public;  that  the  same  was  not 
published  with  any  malice  or  ill  will  to  ap- 
pellee; that  the  matter  published  was  true; 
that  appellee  was  a  candidate  for  a  public 
office;  that  the  publication  was  made  in 
good  faith,  was  Justified  by  the  occasion, 
and  was  by  appellant  believed  to  be  true, 
and  that  It  had  good  reasons  for  such  be- 
lief. The  case  was  tried  by  a  Jury,  and  re- 
sulted in  a  verdict  for  appellee  for  $3,000 
actual  and  $2,000  vindictive  damages. 

The  first  assignment  claims  that  it  was  er- 
ror in  the  district  Judge  to  hold  that  he  was 
not  disqualified  to  try  a  cause  In  which  his 
brother  waa  counsel  for  appellee,  and  whose 
fee  was  contingent  upon  the  recovery  of  ap- 
pellee. Upon  the  authority  of  Winston  \. 
Masterson  (Tex.  Civ.  App.)  27  S.  W.  681, 
and  Id.,  87  Tex.  200,  27  S.  W.  768,  we  hold 
the  assignment  not  well  taken. 

In  the  third,  thirty-third,  thirty-seventh, 
forty-first,  and  forty-third  assignments  it  is 
contended  that  the  language  of  which  com- 
plaint was  made  not  being  libelous  per  se, 
and  no  special  damage  being  alleged,  no 
cause  of  action  was  stated  in  the  petition, 
and  that  the  Jury  should  have  been  instruct- 
ed to  return  a  verdict  for  appellant.  Lan- 
guage which  necessarily  In  fact  or  by  a  pre- 
sumption of  evidence  causes  damage  to  a 
person  about  whom  a  libelous  publication  la 
made  is  denominated  libelous  per  se.  Pub- 
lications of  this  class  are  actionable  without 
proof  of  actual  injury,  for  the  reason  that  the 
natural  and  proximate  result  would  be  to 
cause  Injury  to  the  person  about  whom  they 
are  written,  and  therefore  it  Is  presumed  that  , 
they  were  Injurious.  Where  the  language 
used  does  not  necessarily,  but  naturally  and 
proximately  cause  damages,  a  prima  facie 
right  of  action  does  not  arise,  but.  in  order 
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to  recover,  there  must  be  proof  of  special 
damages  arising  from  the  libelous  publica- 
tion. Townsh.  Sland.  &  L.  H  146-148;  Coo- 
ley,  Torts,  pp.  228,  229.  Wblle  it  has  been 
supposed  that  in  the  earlier  stages  of  actions 
tor  libel  it  -was  necessary  In  all  cases  to 
prove  pecuniary  loss  in  order  to  recover,  still 
for  a  long  while  the  distinction  above  drawn 
bos  been  recognized,  and  is  now  recognized 
in  courts  everywhere  in  England  and  Amer- 
ica, and  they  are  in  the  habit  of  exercising 
the  power  of  drawing  the  distinction  for  the 
jury.  There  is,  however,  some  uncertainty 
as  to  a  rule  by  which  to  distinguish  the  cases 
in  which  damage  is  necessarily  implied  from 
those  in  which,  to  give  a  right  of  action,  spe- 
cial damage  must  be  proved.  Mr.  Townsbend, 
in  his  work  on  Slander  and  Libel,  asks  the 
question,  "What  language  published  in  writ- 
ing concerning  an  individual  as  such  is  ac- 
tionable per  se?"  He  then  proceeds  to  an- 
swer by  giving  the  language  used  in  opin- 
ions of  diCTerent  courts  as  fdllows:  "That  lan- 
guage In  writing  is  actionable  per  se  which 
denies  'to  a  man  the  possession  of  some  such 
worthy  quality,  as  every  man  is,  a  priori,  to 
be  ttkken  to  possess,'  or  which  'tends  to  bring 
a  party  into  public  hatred  or  disgrace,'  or  to 
degrade  him'  in  society,  or  expose  him  to 
'hatred,  contempt,  or  ridicule,'  or  'which  re- 
flects upon  bis  character"  or  'imports  some- 
thing disgraceful  to  him,'  or  throws  con- 
tumely' on  him,  or  'contumely  and  odium,'  or 
'tends  to  vilify  him,'  or  'injure  his  char- 
acter or  diminish  his  reputation,'  or  which  is 
'injurious  to  his  character,'  (nr  to  his  social 
character,'  or  shows  him  to  be  'immoral  or 
ridiculous,'  w  'Induces  an  ill  opinion  of  him,' 
or  'detracts  from  his  character  as  a  man  of 
good  morals,'  or  alters  his  'situation  in  so- 
ciety for  the  worse,'  or  'Imputes  to  him  a  bad 
reputation,'  or  'degradation  of  character,'  or 
ingratitude,  and  all  defamatory  words  injuri- 
ous In  their  nature.  But  to  sustain  nn  action 
for  libel  the  plaintiff  must  either  show  spe- 
cial damage,  or  'the  nature  of  the  charge 
must  be  such  that  the  court  can  legally  pre- 
sume he  has  been  degraded  in  the  estima- 
tion of  his  acquaintances  or  of  the  public, 
or  has  suffered  some  other  loss,  either  In  his 
property,  character,  or  business,  or  in  his  do- 
mestic or  social  relations,  in  consequence  of 
the  publication.'"  Section  176,  It  is  said 
by  Odgers:  "Whenever  the  words  clearly 
'sound  to  the  disreputation'  of  the  plalntlflF, 
there  is  no  need  of  further  proof.  They  are 
defamatory  on  the  face  of  them,  and  actiona- 
ble per  se.  The  injury  to  the  reputation  is 
the  gist  of  the  action,  and  wherever  that  is 
clear  there  Is  no  need  to  Inquire  whether 
there  is  any  injury  to  the  pocket  as  well. 
But  where  it  is  by  no  means  clear  from  the 
words  themselves  that  they  must  have  in- 
jured the  plaintiff's  reputation,  there  the 
court  requires  proof  of  some  special  dam- 
age to  show  that  as  a  matter  of  fact  the 
words  have  in  this  case  impaired  the  plain- 
tlflt'B  good  name."     Odgers,  Sland.  &  L.  p.  18. 


On  page  21  of  the  same  work  it  is  said:  "Any 
written  words  are  defamatory  which  impute 
to  the  plaintiff  that  be  has  been  guilty  of 
any  crime,  fraud,  dishonesty.  Immorality, 
vice,  or  dishonorable  conduct,  or  has  been 
accused  or  suspected  of  any  such  miscon- 
duct" The  general  mle  is  thus  stated  by 
Judge  Oooley:  "Any  false  and  malicious  writ- 
ing published  of  another  Is  libelous  per  se, 
when  its  tendency  is  to  render  htm  con- 
temptible or  ridiculous  in  public  estimation, 
or  expose  him  to  public  hatred  or  contempt, 
or  binder  virtuous  men  from  associating  with 
him."  He  then  quotes  from  Stone  v.  Cooper. 
2  Denio,  299,  to  the  effect  that  "the  nature 
of  the  charge  must  be  such  that  the  court  can 
legally  presume  the  plaintiff  baa  been  de- 
graded In  the  estimation  of  bis  acquaint- 
ances or  of  the  public,  or  has  suffered  some 
other  loss,  either  in  his  property,  character, 
or  business,  or  in  his  domesuc  or  social  rela- 
tions, in  consequence  of  the  publication." 
Cooley,  Torts,  p.  240  (206).  If  the  pubUc&tion 
cliaiges  an  Indictable  offense.  It  is  libelous 
per  se.  CkMUoy  v.  Pittsburgh  Times  (Pa. 
Sup.)  21  AtL  164.  The  above  authorities 
have  be«i  substantially  followed  in  this 
state.  Zellff  v.  Jennings,  61  Tex.  458;  Pub- 
lishing O.  V.  Jones,  83  Tex.  302.  18  S.  W. 
062;  Hirshfldd  v.  Bank.  83  Tex.  467,  18  S. 
W.  743;  Belo  v.  FuUw,  84  Tex.  450,  19  S.  W. 
616;  Belo  v.  Wren,  63  Tex.  686. 

There  has  been  some  conflict  of  opinion  as 
to  the  character  of  crime  which  is  Imputed 
to  a  person  that  will  constitute  matter  that 
Is  actionable  per  se,  but  It  was  held  In  the 
case  of  Zellff  v.  Jennings,  above  cited,  that: 
"An  accusation  Is  actionable  whenever  an 
offense  Is  charged  which,  if  proved,  would 
subject  the  accused  person  to  a  punishment 
though  not  such  as  Is  known  in  the  books, 
technically,  as  an  'ignominious  punishment' 
if  the  accusation  be  such  as  to  bring  disgrace 
on  the  person  of  whom  the  words  are  spok- 
en." One  of  the  definitions  given  of  libel  in 
the  Penal  Code  (article  727,  Rev.  St  1885) 
Is  to  the  effect  that  It  must  convey  the  idea: 
"(1)  That  the  person  to  whom  it  refers  has 
been  guilty  of  some  penal  offense."  It  may 
be  safely  held,  therefore,  that  the  authori- 
ties in  this  state,  by  decision  and  statute, 
make  it  libel  per  se  to  charge  a  person  with 
being  guilty  of  a  penal  offense.  The  charge 
Is  as  follows:  "It  is  hinted  here  that  'Poker 
Bob'  Campbell,  a  character  of  more  or  less 
notorious  reputation  in  the  Southwest  who 
was  a  candidate  for  the  coUectorshlp  hlms^ 
at  the  time  Clark  was  appointed,  and  who 
has  been  indicted  several  times  in  El  Paso 
county  for  maintaining  a  gambling  house,  is 
the  active  spirit  behind  the  charges  against 
Mr.  Clark."  Does  the  publication  charge  ap- 
pellee with  any  violation  of  a  penal  statute 
of  this  state?  We  waive  any  discussion  of 
the  name  attached  to  appellee,  or  the  charge 
of  notoriety,  but  take  the  words,  "has  been 
indicted  several  times  in  EI  Paso  county  for 
maintaining  a  gambling  house,"  as  the  basis 
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of  our  opinion.  It  Is  provided  in  the  Penal 
Code: 

"Art  889.  If  any  person  sliall  permit  any 
game  protitbited  by  the  provisions  of  this 
ctiapter  to  be  played  in  his  house,  or  a  house 
under  his  control,  or  upon  bis  premises,  or 
upon  premises  under  his  control,  the  said 
house  being  a  public  place,  or  the  said  prem- 
ises being  appurtenances  to  a  public  place, 
he  shaU  be  fined  not  less  than  twenty-five 
Dor  more  than  one  hundred  dollars. 

"Art  390.  If  any  person  shall  rent  to  an- 
other a  room  or  house  for  the  purpose  of 
being  used  as  a  place  for  playing,  dealing  or 
exhibiting  any  of  the  games  prohibited  by 
the  provisions  of  this  chapter,  he  shall  be 
fined  not  less  than  twenty-five  nor  more 
than  one  hundred  dollars." 

If  the  language  used  in  the  publication 
was  such  as  to  induce  readers  of  it  to  infer 
that  appellee  had  been  guilty  of  either  of  the 
above-defined  offenses,  it  would  be  sufficient 
to  constitute  llbeL  In  actions  of  this  char- 
acter it  is  not  essential  that  there  should  be 
a  technical  charge  of  violation  of  a  penal 
law,  such  as  is  required  In  an  indictment 
We  are  of  the  opinion  that  the  words  used 
would,  in  their  etonmon  acceptation,  convey 
the  idea  that  ^pdlee  had  been  indicted  for 
a  violation  of  one  or  both  of  the  articles  of 
the  Penal  Code  above  quoted.  Following 
the  brief  of  appellant  we  have  treated  the 
subject  tLB  though  there  had  been  a  direct 
charge  against  the  appellee  of  maintaining  a 
gambling  house,  but  there  was  no  charge 
made.  The  charge  was  that  he  had  been 
indicted  for  maintaining  a  gambling  house. 
Will  the  accusation  that  a  man  has  been  in- 
dicted for  violation  of  a  penal  statute  stand 
on  the  same  plane  with  a  direct  charge  of  a 
violation  of  the  statute?  Is  such  a  charge 
actionable  per  se,  or  will  it  require  proof  or 
special  damage  to  sustain  the  suit?  We  are 
of  the  opinion  that  such  a  charge  is  action- 
able per  se."  Odger,  Sland.  &'L.  pp.  57, 
106.  "It  is  not  necessary  that  the  words,  to 
be  actionable  per  se,  should  make  the  charge 
in  express  terms.  They  are  actionable  If 
they  consist  of  a  statement  of  facts  which 
would  naturally  and  presumably  be  under- 
stood by  the  bearers  as  a  charge  of  crime." 
Belo  V.  Fuller,  84  Tex.  450,  19  S.  W.  616. 
The  words  quoted  were  used  in  a  case  in 
which  the  libel  was  as  follows:  "Oregorio 
Narvalle  and  Joe  Fuller,  a  hack  driver,  were 
arrested  and  lodged  In  Jail  to-day  on  a 
charge  of  theft"  The  words  were  held  to 
be  actionable  per  se.  The  words  of  the  libel 
complained  of  in  the  case  now  before  this 
court  could  convey  but  one  meaning,  and 
that  was  that  appellee  had  been  Indicted  for 
and  was  guilty  of  a  violation  of  a  penal 
statute  of  this  state.  The  accusation  is  in- 
tensified by  the  charge  that  he  had  been  so 
Indicted  several  times.  The  language  of  the 
publication  being  libelous  per  se,  it  was  prop- 
er for  the  court  to  so  charge  the  jury.  Young 
V.  Kuhn,  71  Tex.  645,  9  S.  W.  860;   CotuUa  v. 


Kerr,  74  Tex.  90,  11  S.  W.  1058.  It  follows 
that  It  was  not  necessary  to  allege  special 
damage  In  the  petition.  When  language 
that  Is  actionable  per  se  has  been  proved, 
the  plaintiff  has  made  oat  a  prima  facie 
case,  which  may  be  rebutted  by  proof  of  a 
legal  defense.  In  this  case  It  was  pleaded 
in  the  answer  of  appellant  that  appellee,  at 
the  time  of  the  publication  of  the  matter  al- 
leged to  be  libelous,  was  seeking  to  have  the 
incumbent  of  the  office  of  collector  of  cus- 
toms at  Bl  Paso,  Tex.,  removed,  and  was  a 
candidate  for  the  place  In  case  of  the  re- 
moval of  the  Incumbent,  and  that  the  publi- 
cation was  a  privileged  one.  The  witness 
dark  swore,  "He  (Campbell)  was  one  of  the 
candidates  at  that  time  In  1891."  He  was 
referring  to  the  time  of  the  publication  of 
the  article  that  forms  the  basis  of  this  suit 
The  witness  Moore  swore  that  he  was  in- 
formed by  officials  in  the  appointment  divi- 
sion of  the  treasury  department  at  Washing- 
ton that  Campbell  and  bis  friends  were  t]7- 
Ing  to  oust  Clark,  and  that  Campbell  was  an 
applicant  for  the  position  in  case  of  the  re- 
moval of  Clark.  The  court  instmcted  the 
Jury:  "Under  the  facts  of  this  case,  you 
are  Instructed  that  said  publication  is  not 
privileged,  and  was  unauthorized."  "A 
privileged  communication  is  a  fair  comment 
by  a  public  Journal  upon  a  matter  of  public 
Interest"  Starkie,  Sland.  &  L.  332.  "A  com- 
munication made  bona  fide  upon  any  sub- 
ject-matter In  which  the  party  communicat- 
ing has  an  Interest  or  In  reference  to  which 
he  has  a  duty  Is  privileged  if  made  to  a  per- 
son having  a  corresponding  interest  or  duty, 
although  It  contain  criminating  matter, 
which  without  this  privilege  would  be  slan- 
derous and  actionable;  and  this  though  the 
duty  be  not  a  legal  one,  but  only  a  moral  or 
social  duty  of  imperfect  obligation."  Byam 
V.  Collins  (N.  Y.  App.)  19  N.  B.  75.  Priv- 
ileged communications  are  usually  divided 
Into  those  absolutely  privileged  ^nd  those 
only  conditionally  sa  By  an  absolutely 
privileged  publication  Is  meant  one  which, 
by  reason  of  the  occasion  upon  which  It  Is 
made,  no  remedy  Is  provided  for  the  dam- 
ages In  a  civil  action  for  slander  or  libel. 
Such  are  the  opinions  of  Judges  of  superior 
courts,  and  the  speeches  of  members  of  con- 
gress or  legislatures.  The  other  class  of 
privileged  publications,  taking  such  a  wide 
range,  are  not  so  easily  defined.  Townshend 
defines  It  as  the  privilege  to  "publish,  by 
speech  or  writing,  whatever  he  honestly  be- 
lieves is  essential  to  the  protection  of  his 
own  rights,  or  to  the  rights  of  another,  pro- 
vided the  publication  be  not  unnecessarily 
made  to  others  than  to  those  persons  whom 
the  publisher  honestly  believes  can  assist 
him  in  the  protection  of  his  own  rights,  or 
to  those  whom  he  honestly  believes  will,  by 
reason  of  a  knowledge  of  the  matter  pub- 
lished, be  better  enabled  to  assert,  or  to  pro- 
tect from  Invasion,  either  their  own  rights, 
or  the  rights  of  others  Intrusted  to  their 
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grnardlansblp."  Townshend  applies  the  same 
rule  to  publications  about  candidates  for 
office  as  to  communications  about  those  seek- 
ing employment;  his  Idea  being  that  the 
rule  applies  to  every  kind  of  employment, 
"and  office  is  only  another  name  for  em- 
ployment." He  says:  "The .  right  which 
one  has  to  speak  concerning  a  candidate  for 
employment  as  a  mechanic  or  domestic  is 
neither  more  extensive  nor  more  limited 
than  the  right  one  has  to  speak  of  a  candi- 
date for  the  office  of  a  legislator  or  a  judge. 
As  respects  a  candidate  for  employment  gen- 
erally, so  with  respect  to  a  candidate  for  of- 
fice; the  publication,  to  be  privileged,  must, 
with  certain  exceptions,  be  limited  to  the 
persons  interested.  A  general  publication, 
as  well  to  those  Interested  as  to  those  not 
interested,  would  not  be  privileged."  Sec- 
tion 247.  The  role  is  generally  accepted 
that  when  a  person  becomes  a  candidate  for 
public  office  he  will  be  considered  as  putting 
his  character  In  issue  so  far  as  respects  bis 
qualLQcation  for  the  office.  Anything  per- 
taining to  the  qualification  of  the  candidate 
for  the  office  he  Is  seeking  Is  a  proper  sub- 
ject for  discussion,  within  certain  limits. 
Such  discussion  must,  however,  be  confined 
to  the  truth,  and  must  be  pertinent  to  the 
issue  relating  to  the  question  of  the  fitness 
or  unfitness  of  the  candidate  for  the  office. 
Printing  Co.  v.  Copeland,  64  Tei.  354.  In 
tlie  same  opinion  it  is  said:  "Then,  If  the 
matter  published  Is  true,  and  such  as  Is  Jus- 
tified by  the  occasion,  there  could  be  no  re- 
covery by  the  candidate  against  the  publish- 
er. If  the  matter  is  not  Justified  by  the  oc- 
casion, then  the  fact  that  the  person  against 
whom  it  was  directed  was  at  the  time  a  can- 
didate for  office  would  not  exempt  the  pub- 
lisher from  liability,  whether  the  matter 
was  true  or  false.  And  although  the  mat- 
ter published  might  be  justified  by  the  occa- 
sion, still.  If  it  was  false,  a  right  of  action 
would  accrue  against  the  publisher,  to  defeat 
which  the  burden  would  be  upon  him  to 
show  that  the  publication  was  made  In  good 
faith,  in  the  honest  belief  of  its  truth,  and, 
besides,  that  there  were  juat  and  reasonable 
grounds  for  entertaining  that  belief."  The 
doctrine  is  thus  stated  in  Behee  v.  Railway 
Co.,  71  Tex.  424,  9  8.  W.  449:  "If  a  priv- 
ileged communication,  though  false,  is  be- 
lieved to  be  true  by  the  publisher,  and  the 
language  used  to  express  the  communication 
Is  not  unnecessarily  disparaging,  and  It  is 
not  shown  by  extraneous  evidence  to  have 
been  actuated  by  a  malicious  Intent  to  in- 
jure, there  can  be  no  recovery."  Or,  in  oth- 
er words,  the  Texas  rule  is  the  same  laid 
down  by  Judge  Cooley,  that:  "There  must 
be  exemption  from  liability  for  any  publica- 
tion made  In  good  faith,  and  in  belief  of  its 
truth,  the  making  of  which.  If  true,  would 
be  Justified  by  the  occasion.  There  should, 
consequently,  be  freedom  in  discussing  in 
good  faith  the  character,  the  habits,  and 
mental  and  moral  qualifications  of  any  per- 


son presenting  himself,  or  presented  by  his 
friends,  as  a  candidate  for  a  public  office, 
either  to  the  electors  or  to  a  board  or  offi- 
cer having  powers  of  appointment."  Cooley, 
Torts,  p.  236.  The  good  faith  and  honest  tie- 
lief  in  the  truth  of  the  publication  cannot 
be  available  as  a  Justification  when  the  ac- 
cusation is  false,  unless  four  things  concur: 
First,  It  must  be  about  a  candidate  for  pub- 
lic office;  second,  it  must  be  Justified  by  the 
occasion;  third,  it  must  be  made  in  good 
faith,  and  In  the  honest  belief  of  ItS'  truth; 
and,  fourth,  there  must  have  been  just  and 
reasonable  grounds  for  holding  the  belief. 
Curtis  v.  Mussey,  6  Gray,  261;  White  v. 
Nichols,  3  How.  266. 

In  Whlttemore  t.  Weiss,  33  Mich.  353. 
Chief  Justice  Cooley  said:  "The  Judge  chat^ 
ged  the  Jury  that  'malice  is  to  be  presumed 
from  the  publication  and  Its  falsity;  that,  to 
rebut  this  presumption,  defendants  must 
prove  that  they  made  the  publication  In  good 
faith,  believing  It  to  be  true  In  all  its  essen- 
tial parts,  and  for  a  proper  purpose,'  is  im- 
material if  they  believed  what  they  publish- 
ed, and  made  the  publication  in  good  faith. 
This  might  be  so  if  the  publication  bad  been 
true;  but  good  faith  cannot  protect  a  false 
publication;  nor  can  one  excuse  himself  for 
making  a  mistaken  assault  upon  his  neigh- 
bor's reputation  by  showing  the  absence  of 
malice,  when,  even  had  his  charge  been  true, 
there  was  no  proper  purpose  in  bringing  the- 
matter  to  public  notice.  If  one  makes  an  at- 
tack which  the  occasion  does  not  justify, 
there  is  no  Injustice  to  him  in  requiring  hin> 
to  show  its  truth."  In  Peoples  v.  Detroit  P. 
&  T.  Co.,  54  Mich.  462,  20  N.  W.  528.  It  Is 
said:  "There  can  be  no  question,  at  this  late 
day,  but  that  the  public  newspaper  has  the 
right  (whether  It  shall  be  regarded  as  its  du- 
ty or  not)  to  discuss  those  matters  which  re- 
late to  the  life,  habits,  comfort,  happiness, 
and  welfare  of  the  people.  In  doing  so  it 
may  state '  facta,  draw  Its  own  inferences, 
give  Its  own  views  upon  the  facts.  It  may 
err  in  its  deductions,  and  If  they  are  false 
they  are  not  actionable  unless  special  dam- 
ages are  shown;  but  false  assertions,  when 
they  Impute  the  commission  of  a  crime,  are 
actionable,  and,  when  not  based  upon  any 
facts  legally  tending  to  prove  the  facts  Im- 
puted, the  publication  cannot  be  said  to  be 
privileged."  In  the  case  of  Bronson  v.  Bruce, 
68  Mich.  467,  26  N.  W.  671,  it  is  said:  "To 
hold  that  false  charges  of  a  defamatory  char- 
acter, made  against  a  candidate,  are  privi- 
leged as  matters  of  law,  if  made  in  good 
faith,  and  that  the  party  making  them  is  ab- 
solutely shielded  against  liability.  It  seems 
is  a  most  pernicious  doctrine."  The  charge 
that  appellee  had  been  Indicted  for  maintain- 
ing a  gambling  bouse  was  not  shown  to  be 
true,  and,  in  order  for  appellant  to  Justify  it. 
It  became  necessary  to  show  that  appellee 
was  a  candidate,  that  the  occasion  Justified 
the  accusation,  that  the  charge  was  made  In 
good  faith,  and  with  the  honest  belief  in  its 


Digitized  by 


Google 


Tex.) 


GEORGE  KNAFF  &  CO.  «.  CAMPBELL. 


769 


tniffa,  and  tbat  back  of  the  belief  was  the 
bests  of  reasonable  ground  for  It.  The  evi- 
dence tended  to  show  that  appellee  was  a 
candidate  for  the  collectorship  at  El  Paso, 
and  it  was  shown  that  the  correspondent  of 
the  paper  owned  by  appellant  bad  received 
reliable  information  that  appellee  had  been 
indicted  for  keeping  a  gambling  house.  It 
was  also  proved  that  he  was  known  as  "Poker 
Bob"  Campbell.  We  are  of  the  opinion,  how- 
ever, that  the  occasion  did  not  Justify  the 
publication.  Appellee  was  an  applicant  for  a 
position  In  the  gift  of  the  president  of  the 
United  States  by  and  with  the  advice  and 
consent  of  the  senate.  The  specific  charges 
against  appellee  were  on  file  In  the  treasury 
department  in  Washington,  and  there  was  no 
occasion  to  send  the  accusation  broadcast 
over  the  Union  that  appellee  was  guilty  of 
maintaining  a  gambling  house.  Discussing 
the  matter,  it  was  said  by  the  court  of  appeals 
of  New  York  that:  "If  the  defendant's  opin- 
ion of  the  plaintiff's  character  and  qualifica- 
tions as  an  officer  had  been  contained  in  a 
remonstrance  against  bis  appointment  to  the 
office  for  which  the  defendant  asserted  he 
was  a  candidate,  and  had  been  presented  to 
the  appointing  power,  without  an  unneces- 
sary publication  in  a  newspaper,  as  In  this 
instance,  of  wide  circulation,  the  point  would 
have  been  well  made.  As  it  is,  he  had  been 
assailed  through  the  columns  of  a  public 
Jonmal  as  If  he  was  a  candidate  for  the 
■nffrages  of  the  people,  and  not  an  appoint- 
ing power,  consisting  of  a  few  persons.  It 
was  not,  therefore,  a  privUeged  communlca- 
tioDu"  Hunt  V.  Bennett,  19  N.  Y.  173.  We 
have  seen  no  authority  in  conflict  with  the 
alH>ve  decision,  unless  it  be  the  text  quoted 
herein  from  Judge  Cooley  and  copied  into  the 
decision  In  the  Express-Copeland  Case.  We 
do  not  think,  however,  that  the  language  of 
Judge  Cooley  should  be  construed  as  an- 
nouncing a  contrary  doctrine  to  that  In  the 
New  York  case,  as  that  very  case,  with  oth- 
ers that  coincide  with  it,  are  cited  by  Judge 
Cooley  in  support  of  the  text  The  following 
authorities  are  in  consonance  with  the  Hunt- 
Bennett  Case:  Odgers,  Stand.  &  U.  *234-242, 
and  authorities  cited;  Townsh.  Sland.  &  L.  f 
247;  Lewis  v.  Few,  S  Johns.  1.  The  facts 
failing  to  show  that  the  publication  was  a 
privileged  one,  it  was  not  error  in  the  court  to 
BO  Instmct  the  jniy. 

It  Is  argued  by  appellee  that  It  was  plead- 
ed that  appellant  meant  by  "a  notorious  repu- 
tation" that  he  was  a  man  of  bad  reputation 
as  to  honesty,  and  that,  when  appellant  plead- 
ed the  truth  of  the  publication,  he  pleaded  Its 
truth  as  fixed  by  the  Innuendo,  and  that  he 
was  compelled  to  so  prove  It  in  order  to  Jus- 
tify on  the  ground  of  its  truth.  The  publica- 
tion can  be  held  to  be  libelous  per  se  only 
when  taken  altogether,  and  as  charging  a 
crime,  as  hereinbefore  Indicated.  It  is  not 
apparent  <m  the  face  of  the  charge  of  "notori- 
ous reputation"  that  it  was  defamatory  in  its 
character,  and  an  innuendo  was  essential  to 
v.S68.w.no.5— 49 


make  out  a  case  of  libel.  The  word  "no- 
torious" would  become  libelous  in  itself  only 
when  qualifying  some  other  word.  It  may 
be  properly  used  in  an  innocent,  and  even 
laudator^,  sense,  as  being  synonymous  with 
distinguished;  remarkable;  conspicuous;  not- 
ed; celebrated;  famous;  renowned.  The  word 
being  capable  of  a  liarmless  meaning  as  well 
as  an  injurious  one,  it  would  be  a  question 
for  the  Jury  to  decide  which  meaning  was  in- 
tended. If  the  meaning  pleaded  by  appellant 
was,  however,  admitted  to  be  the  one  intend- 
ed by  the  answer  setting  up  the  truth  of  It, 
still  appellee  could  not  have  recovered  (m 
that  part  of  the  publication  without  plead- 
ing and  provine  special  damages.  Odgers, 
Stand.  &  L.  pp.  82-87,  308.  The  appellee,  in 
bis  petition,  did  not  plead  special  damages, 
and  could  recover  only  on  the  ground  tiiat 
the  publication  was  libelous  per  se,  and  con- 
sequently could  not  recover  on  that  part  of 
the  publication  that  required  kinuendo  to 
make  it  actionable.  Hlrshfleld  v.  Bank,  83 
Tex.  462,  Ig  S.  W.  743.  It  follows  from  what 
has  been  said  that  proof  of  "notorloas  repu- 
tation" would  not  Justify  the  publication;  In 
other  words,  under  the  pleadings  the  charge 
as  to  notoriety  was  not  divisible  from  the 
rest  of  the  publication.  "The  Justification 
must  always  be  as  broad  as  the  diarge,  and 
of  the  very  charge  attempted  to  be  Justified." 
Pidler  V.  Detavan,  20  Wend.  67;  Pero  v.  Eus- 
coe,  4  N.  Y.  166;  Townsh.  Sland.  &  L.  f  331. 
While  not  Justifying  the  publication,  bow- 
ever,  testimony  as  to  reputation  aa  a  gamble! 
would  be  admissible  In  mitigation  of  the 
damages.  Any  testimony  that  tended  to 
show  that  appellee  was  a  gambler  and  per- 
mitted gambling  In  a  house  owned  or  controll- 
ed by  him  was  admissible  in  mitigation  of 
damages.  Tlie  gist  of  the  action  was  the 
Injury  done  to  the  reputation  of  appellee,  and 
If  be  had  no  reputation  to  be  Injured,  In  the 
line  of  the  accusation,  he  woold  not  be  enti- 
tled to  snbstantia]  damages.  Bqtedally 
would  the  testimony  be  permissible  on  the 
cross-examination  of  appellee.  Odgers,  Stand. 
&  L.  p.  306.  Actual  bad  cbaiacter  In  the  di- 
rection of  the  charge,  such  as  would  be 
shown  by  proof  of  commission  of  other  crimes 
of  the  same  nature,  may  be  shown  In  mitiga- 
tion of  damages.  Kimball  v.  Fernandez,  41 
Wis.  329;  Leader  v.  State,  4  Tex.  App.  162; 
Lamed  v.  Bufflngton,  3  Mass.  646;  Bodwell 
V.  Swan,  8  Pick.  876;  Howe  v.  Perry,  15 
Pick.  606. 

In  the  closing  argument  to  the  Jury  counsel 
for  appellee  read  extracts  from  opinions  of 
the  supreme  court  In  the  case  of  Belo  v.  Full- 
er, 84  Tex.  450,  19  S.  W.  616.  and  In  Pub- 
lishing Co.  V.  Jones,  83  Tex.  302,  18  S.  W. 
652,  and  commented  on  them  very  freely,  to 
which  action  appellant  objected.  The  courts- 
of  Texas  have  condemned  the  practice  of 
reading  authorities  to  Juries,  and  commenting 
on  them,  and  It  should  not  have  been  permit- 
ted by  the  trial  Judge.  Even  in  one  of  the 
cases  from  which  counsel  was  reading  it  l» 
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condemned.  Belo  y.  Fuller,  84  Tex.  450,  19 
S.  W.  616.  In  the  qualification  of  tlie  bill  of 
exceptloaa  granted  by  the  court  It  is  said  that 
tbe  court  was  not  asked  to  exclude  the  re- 
marks, or  to  give  special  Instructions  'relative 
thereto,  which  is  followed  by  the  declaration 
that  the  court  did  not  do  so  of  Its  own  mo- 
tion "because.  In  the  Judgment  of  the  court, 
the  remarks  were  not  Improper."  Doubtless 
the  court  would  have  had  the  same  opinion 
had  the  motion  been  made.  When  the  objec- 
tion was  made,  it  called  for  a  ruling,  and  the 
failure  or  refusal  of  the  court  to  act  on  the 
objections  was  equivalent  to  an  approval  of 
the  remarks,  as  the  bill  of  exceptions  indi- 
cates. Railway  Co.  v.  Wesch,  85  Tex.  693, 
22  S.  W.  957.  We  do  not  wish  to  be  un- 
derstood as  holding  that  reading  and  com- 
menting on  authcritlea  would,  standing  alone, 
be  sufficient  to  cause  a  reversal,  in  the  ab- 
sence of  something  that  would  Indicate  that 
the  verdict  was  influenced  by  It.  It  is  a 
practice,  however,  that  is  not  to  be  commend- 
ed In  any  Instance. 

The  other  errors  assigned  are  not  likely  to 
occor  on  another  trial,  and  need  not  be  no- 
ticed. The  Judgment  is  reversed,  and  the 
cause  remanded. 


KIAM  y.  CUMMINGS  et  al. 
(Conrt  of  Civil  Appeals  of  Texas.     March  19, 

1896.) 

PaiNCiPAL  AND  Bursty  —  Uiscbahoe  or  Bokbtt. 

The  surrender  to  the  debtor  of  property 

held  as  security  for  the  whole  debt  will  release 

the  surety  on  a  note  given  for  a  part  of  the  debt 

Appeal  from  Harris  county  court;  John  G. 
Tod,  Judge. 

Action  by  Cummlngs  &,  Sou  against  Ed. 
Klam  on  a  note.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Ferryman,  GUlaspie  &  Bullitt,  for  appel- 
lant    G.  W.  Tbarp,  for  appellees. 

WILLIAMS,  J.  AppeUees  contracted  with 
C.  F.  Morse  to  print  for  him  a  pamphlet  de- 
scriptive of  the  city  of  Houston,  for  which 
Morse  was  to  pay  them  a  specified  sum.  The 
contract  provided  that  the  plates  and  all  un- 
delivered copies  of  the  book  were  to  be  the 
property  of  appellees  until  the  whole  amount 
bad  been  paid  for  the  books.  For  $150  of  the 
price,  appellees  demanded  of  Morse  a  cash 
payment  or  a  secured  note  which  they  could 
use  in  the  banks;  and  Morse  procured  the  in- 
dorsement of  the  note  sued  on  by  appellant, 
Klam,  which  was  delivered  to  appellees,  they 
accepting  it  with  knowledge  of  the  fact  that 
Klam  indorsed  It  as  snrety  for  Morse's  ac- 
commodation. Morse  delivered  to  Kiam 
claims  upon  third  parties  as  collateral  to  se- 
cure his  Indorsement.  Subsequently,  be  ob- 
tained the  claims  from  Klam,  and  collected 
the  money  due  upon  them,  and  paid  It  over 
to  appellees,  who  applied  it  to  the  satisfaction 
of  that  portion  of  the  debt  unsecured  by  the 


note  sued  on,  leaving  that  unpaid,  and  d^v- 
ered  to  Morse  the  plates  and  most  of  the 
books,  of  value  greater  than  the  amount  of 
the  note.  Morse  obtained  the  claims  from 
Kiam  with  the  expressed  purpose  of  paying 
the  note  with  the  money  collected  upon  them, 
but  did  not  notify  appellees  of  such  fact  in 
paying  the  money  over  to  them,  nor  did  he  in- 
struct them  to  apply  It  to  the  note.  Wlien 
sued  upon  the  note,  Kiam  set  up  payment 
of  it  In  the  manner  Just  stated,  and  also  plead- 
ed that  he  was  released  as  indorser  by  the  sur- 
render by  app^ees  of  the  security  hdd  by 
tbem.  In  both  the  justice's  and  county  court 
Judgment  was  rendered  against  Klam,  and  he 
prosecutes  this  appeal. 

We  are  of  the  opinion  that  by  the  surrender 
of  other  property  belonging  to  Morse  which 
they  held  as  security  tor  the  debt  also  se- 
cured by  Kiam's  indorsement  appellees  dis- 
charged Klam.  If  It  were  true,  as  urged  by 
counsel  for  appellees,  that  they  held  such  oth- 
er property  as  secorlty  for  the  balance  of  the 
account  only,  and  not  for  the  note,  the  sur- 
render of  such  security  would  not  affect  the 
liability  of  the  surety  on  tlie  note;  but  we  do 
not  undetBtand  this  to  be  the  case.  The  con- 
tract stipulates  that  the  property  secures  the 
whole  debt  and  the  note  was  given  for  part 
of  such  debt  It  is  true,  one  of  the  appellees 
testified  that  they  "accepted  the  note  as  so 
much  cash,"  and  they  seek  to  treat  it  as  pay- 
ment of  so  much  of  the  debt,  leaving  only  the 
balance  secured  by  the  property  held;  but 
there  was  no  understanding  to  that  effect 
with  Kiam,  and  the  evidence  even  fails  to 
show  that  there  was  with  Morse,  though  the 
latter  fact  might  perhaps  be  Inferred.  Kiam 
signed  simply  as  surety,  and  of  that  fiact  ap- 
IxiUees  had  Imowledge,  and  were  consequently 
bound  to  deal  with  him  as  such.  A  surety 
who  luiys  the  debt  of  his  principal  becomes 
oititled  to  the  benefit  of  any  security  held  by 
the  creditor;  and  a  stirrender  of  such  other 
security  by  the  creditor  to  tbe  principal  debt- 
or has  the  effect  to  discharge  the  surety.  Mur- 
rell  V.  Scott  51  Tex.  520;  Machine  Works  v. 
Templeton,  82  Tex.  448,  18  8,  W.  601.  It  is 
unnecessary  to  determine  the  other  question 
presented,  as  to  whether  or  not  the  money 
paid  by  Morse  should  be  applied  to  the  dis- 
charge of  the  note.  The  judgment  against 
Kiam  will  be  reversed,  and  judgment  will  be 
here  rendered  discharging  him. 


PIPHER  et  al.  v.  BISSONBT  et  aL 
(Court  of  Civil  Appeals  of  Texas.     May  14, 
1896.) 
iHJDSCTIOrt — DaMAOSS— Fl.BA    IN    Rbconvextiom. 
A  plea  in  reconvention  for  damages  for 
the  wrongful  suing  out  of  an  injunction  is  in- 
snflScient  if  it  fails  to  aver  facta  showing  how 
the  issuance  of  the  injunction  caused  the  par- 
ticular damages  set  out 

Appeal  from  district  court,  Harris  county; 
S.  H.  Brashear,  Judge. 


Digitized  by 


Google 


Tex.) 


SPOFFOBD  V.  MIXOB. 


771 


Action  by  Andrew  J.  Plpber  and  others 
against  George  Blsaonet  and  others  to  re- 
strain defendants  from  cutting  timber  on 
certain  land.  A  temporary  injunction  was 
granted,  and  defendants  filed  a  plea  in  re- 
convention for  the  wrongful  suing  out  of  the 
Injunction.  From  a  Judgment  denying  the 
relief  sought,  and  in  favor  of  defendants  on 
their  plea,  plaintiffs  appeal.    ReTersed. 

Thompson  &  Carter,  for  appellants.  Joe 
M.  Sam,  for  appellees. 

GARRETT,  G.  J.  Appellees'  motion  to  dis- 
miss the  appeal  in  this  case  iiaving  been 
met  by  the  appellants  with  the  tender  of  a 
new  appeal  bond,  the  bond  tendered  is  ac- 
cepted and  approved,  and  the  motion  to  dis- 
miss overruled.  The  suit  was  brought  by  the 
appellants  to  enjoin  the  appellees  from  cut- 
ting timl>er  from  land  which  appellants  had 
sold  them  on  a  credit,  with  reservation  of 
vendor's  lien.  A  temporary  injunction  was 
granted.  Appellees  pleaded  in  reconvention 
for  damages  growing  out  of  the  obtaining 
of  the  injunction.  Upon  trial,  appellants 
were  refused  the  relief  prayed  for,  and  Judg- 
ment was  rendered  against  them  for  dam- 
ages on  the  plea  in  reconvention.  Appellants' 
assignments  of  error  are  not  sufficient  to  pre- 
sent the  question  as  to  whether  or  not  the 
Judgment  of  the  court  below  refusing  them 
an  injunction  was  correct.  There  was  fnndar 
mental  error,  however,  in  rendering  Judg- 
ment against  the  api>ellant8  for  damages,  be- 
cause the  plea  in  reconvention  falls  to  set 
out  facts  that  would  show  any  liability  there- 
for on  the  part  of  appellants.  There  are  sev- 
eral items  of  damages  stated  in  the  answer 
which  are  alleged  to  have  been  caused  by 
the  wrongful  suing  out  of  the  injunction, 
bat  how  the  suing  out  of  the  injunction  caus- 
ed the  damages  is  not  stated.  Appellees  al- 
leged that  they  lost  $250  profit  on  wood,  and 
$S0  by  being  compelled  to  forfeit  their  con- 
tract with  the  railroad.  There  was  no  aver- 
ment of  any  facts  to  show  how  appellees  had 
lost  any  profit  on  wood,  or  the  nature  of  their 
contract  with  the  railroad.  The  charge  of 
the  court  confined  the  right  to  recover  only 
4S  to  prc^t  on  the  railroad  contract,  but,  as 
stated,  the  allegation  as  to  this  it«n  did 
not  aver  any  fact  to  show  that  appdlants 
were  liable  for  the  loss.  It  will  also  be  ob- 
served that  the  verdict  of  the  Jury  is  greatly 
in  excess  of  the  amount  alleged  to  have  been 
lost  as  profits  on  the  railroad  contract.  For 
the  error  indicated,  the  Judgment  of  the  court 
below  will  be  reversed,  and  the  cause  re- 
manded. 


SPOFFORD  et  al.  v.  MINOR. 

(Court  of  Civil  Appeals  of  Texas.     May  14, 

18»6.) 

EXICUTOBS  A!«D  ADXIKISTRATORS— RiOHT  TO  COM- 
MISSIONS— ^PaTMBRT  TO  FOKSIOX    EXEOCTOK. 

An  administrator  with  the  will  annex- 
ed, appointed  at  the  request  of  a  foreign  execu- 


tor to  administer  the  testator's  estate  in  Texas, 
is  not  entitled,  upon  payment  of  the  proceeds  to 
such  executor,  to  the  statutory  commission  of 
6  per  cent.;  snch  payment  being  in  effect  a  pay- 
ment to  the  heirs,  within  Rev.  St.  art  2191,  pro- 
viding that  a  commission  shall  not  be  allowed 
for  paying  money  to  the  heirs  and  legatees. 

Appeal  .from  district  court,  Galveston 
county;   William  H.  Stewart,  Judge. 

Accounting  by  Lucian  Minor,  administra- 
tor with  the  will  annexed  of  the  estate  of 
Susan  SpoSord,  deceased.  From  an  order 
allowing  the  administrator  5  per  cent  com- 
missions on  moneys  paid  over  by  him,  Jo- 
seph L.  Spofford  and  others,  executors.  In 
New  York,  of  the  will  of  Susan  Spofford,  ap- 
peal.   Reversed. 

Mott  &  Armstrong,  for  appellants.  Sobt 
O.  Street,  for  appellee. 

WII.UAMS,  J.  This  appeal  is  from  an  or- 
der of  the  court  below  allowing  the  appellee, 
as  administrator,  in  Texas,  of  the  estate  <rf 
Susan  Spofford,  deceased,  S  per  cent  com- 
missions on  moneys  paid  over  by  him  to  ap- 
pellants, who  are  the  executors,  in  New 
York,  of  the  will  oC  Susan  Spofford,  and  are 
also  trustees  appointed  by  the  same  will  for 
legacies  bequeathed  by  her.  The  legal  title 
to  a  large  quantity  of  lands  in  Texas  was 
vested  in  the  deceased;  and  appellee,  at  the 
request  of  appellants,  took  out  letters  of  ad- 
nilnlstratlon  with  the  will  annexed  in  this 
state,  and  has  sold  lands,  collected  the  pur- 
chase money,  paid  expenses,  and  turned  over 
to  appellants  the  residue  of  such  proceeds, 
deducting  6  per  cent  of  same  as  commis- 
sions. In  a  suit  in  New  York  between  the 
representatives  of  the  estate  of  Paul  Spof- 
ford and  those  of  the  estate  of  Susan  Spof- 
ford, the  lands  in  'I^xas,  of  which  the  lat- 
ter had  held  the  legal  title,  were  adjudged  to 
belong  to  the  estate  of  the  former,  and  the 
executors  and  trustees  of  the  will  of  Susan 
t^fford  were  directed  to  deliver  to  the  rep- 
resentatives of  the  estate  of  Paul  Spofford 
the  proceeds  of  such  lands,  as  they  should 
be  received  from  appellee;  but  it  was  agpreed 
that  appellee  should  deliver  such  proceeds 
to  Mrs.  Spofford 'B  representatives. 

By  the  statute,  administrators  are  allowed, 
as  commissions,  6  per  cent  "on  all  sums  they 
may  actually  receive  in  cash,  and  the  same 
I>er  cent  on  all  sums  they  may  pay  away 
in  the  course  of  their  adrainistration."  Rev. 
St  1879,  art  21U0.  But  such  commission  is  not 
allowed  "for  receiving  any  cash  which  was 
on  hand  at  the  time  of  the  death  of  the  tes- 
tator or  intestate,  nor  for  paying  out  money 
to  the  heiiB  or  legatees  as  such."  Article 
2191.  The  right  to  commissions  is  only  giv- 
en for  receiving  and  "paying  away"  money 
in  the  "course  of  administration."  It  does 
not  arise,  in  the  first  Instance,  from  the  mere 
receipt  <rf  the  estate,  nor,  in  the  second,  from 
d^vering  it  to  the  heirs  or  legatees  as  such. 
The  administration  of  the  property,  as  in- 
tended in  article  2190,  takes  place  between 
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its  receipt  by  the  administrator  and  its  de- 
livery to  those  entitled  ultimately  to  receive 
It  from  him.  The  words  of  the  statute, 
"heirs  or  legatees  as  such,"  were  Intended 
by  the  statute  to  embrace  all  those  who, 
when  the  administration  Is  ended,  are  enti- 
tled to  receive  the  residue  of  the  estate,  ei- 
ther by  inheritance  or  through  a  will.  Per- 
sons who  are  heirs  or  ben^ciarles  of  a  will 
may  be  entitled  to  receive  money  from  the 
estate  In  other  capacities,  and -the  right  of 
the  administrator  to  commissions  for  paying 
to  them  is  saved  by  the  language  used.  Some- 
times parties  who  are  not  technically  legatees 
may  be  entitled  to  a  residue  of  money  re- 
maining in  the  hands  of  the  administrator  at 
the  dose  of  the  administration,  as  is  the  case 
when  lands  devised  are  sold  to  pay  debts, 
the  balance  left  of  the  proceeds  going  to  the 
devisees.  But  there  Is  no  conceivable  rea- 
son why  the  administrator  would  be  allowed 
commissions  in  such  case  for  delivering  such 
balance,  when  he  is  not  allowed  it  for  de- 
livering to  a  "legatee."  The  latter  word  la 
intended.  In  our  opinion,  to  embrace  any  per- 
son who  la  entitled  under  the  will  of  the  de- 
cedent to  receive  money  from  the  adminis- 
trator or  executor.  The  provlsicms  regulat- 
ing final  settlement  and  partition  are  in  line 
with  this  view.  Articles  213S-2146.  After 
all  debts  are  paid,  the  executor  or  adminis- 
trator is  required  to  state  and  present  to  the 
court  his  account  for  final  settlement,  one 
of  the  requisites  of  which  is  a  statement  of 
the  persons  entitled  to  receive  the  estate, 
who  are  In  article  2143  referred  to  as  "the 
heirs,  devisees  and  legatees"  of  the  estate; 
and  to  these  the  residue  of  the  estate  Is  to 
be  distributed  and  delivered.  Provision  is 
made  requiring  the  executor  or  administra- 
tor, in  certain  contingencies,  to  pay  money 
left  for  heirs,  devisees,  or  legatees  to  the 
state  treasure-,  and  for  that  purpose  to  col- 
lect debts  and  sell  property;  but  express  pro- 
vision is  also  made  that  the  court  shall  al- 
low reasonable  compensation  for  services. 
Articles  214tt-:il63.  The  payment  in  this 
case  was  made  to  executors  and  trustees,  but 
they  received  It  for  the  benefit  of  the  per- 
sons entitled  to  receive  it  from  them,  and 
the  case  is  the  same  as  if  the  iMiyment  had 
been  made  to  the  beneficiaries  of  the  will; 
or,  if  the  payment  be  treated  as  having  been 
made  to  the  representatives  of  Paul  Spof- 
ford,  it  is  yet  true  that  they  are  the  persons 
entitled  to  receive  it  from  appellant,  either 
under  his  will  or  by  inheritance  from  him. 
It  was  not  money  paid  away  in  the  course  of 
administration.  The  judgment  of  the  district 
court  cannot  be  affirmed  on  the  assumption 
that  this  was  an  allowance  made  to  the  ad- 
ministrator as  reasonable  compensation  for 
his  services..  It  was  adjudged  to  him  as 
his  statutory  commissions.  The  question 
whether  or  not  be  was  entitled  to  an  allow- 
ance apart  from  his  commissions  has  not 
been  passed  on  In  the  court  below.  Reversed 
and  raidered. 


LEAGUE  V.  TRBPAGNIER. 
(Court  of  Civil  Appeals  of  Texas.     May  14, 
1886.) 
Trespass  to  Tbt  Titlb  —  Evidbnob  or  Titlb  — 
BopnoiBMcr. 
In  trespass  to  try  title  both  parties  claim- 
ed title  from  the  same  person,  plaintiff  as  a 
donee  and  defendant  as  a  purchaser  under  a 
trust  deed,  and  there  was  evidence  that  plaintiff' 
was  the  son  of  the  alleged  donor;    that  such 
donor  had  originally  taken  title  to  the  land,  and 
executed  the  trust  deed  in  the  name  "F  M.  T.," 
and  that  such  was  also  plaiptifTs  name;    and 
such  donor  testified  that  nis  name  was  J.  F.  B. 
T.,  and  that  he  bought  the  land  for  plaintiff's 
benefit,  and  such  testimony  was  corroborated 
In  part  by  plaintiff's  mother.     The  evidence  a» 
to  plaintiff's  age  did  not,  however,  clearly  show 
that  he  was  alive  at  the  time  his  father  bongbt- 
the  land.     Defendant's  evidence  showed  that' 
the  alleged  donor  had  been  known  as  "F.  M. 
T.,"  had  borrowed  in  such  name  the  money  for 
which  the  trust  deed  was  given,  and  had  in 
such  name  drawn  checks  on  a  l>ank;  that  plain- 
tiff had  not  claimed  the  land  prior  to  the  suit, 
which  was  20  vears  after  the  execution  of  the 
deed  to  his  father.     Beld,  that  a  judgment  for 
plaintiff  was  against  the  weight  of  the  evidence. 

Appeal  from  district  court,  Harris  county,' 
S.  H.  Brashear,  Judge. 

Action  by  F.  M.  Trepagnier  against  J.  C> 
League.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

B.  P.  HamUen,  for  appellant.  W.  C.  Oliverr 
for  appellee. 

PLEASANTS,  J.  On  the  21st  of  August, 
1888,  appellee  filed  salt  In  the  district  court  or 
Harris  county  to  recover  of  appelant  the- 
property  in  controversy,  a  lot  to  the  city  of 
Houston.  The  action  was  in  the  form  of  tres- 
pass to  try  title.  Defendant  pleaded  not  guilty,, 
and  specially  that  he  held  the  land  under  reg- 
ular chain  of  -title  from  F.  M.  Trepagnier; 
that  he  deralgns  title  to  the  premises  sued 
for  through  sale  thereof,  made  under  a  deed 
of  trust  executed  by  P.  M.  Trepagnier,  the 
same  man  who  bought  the  property  and  paid 
for  it,  and  afterwards  executed  the  deed  of 
trust  In  the  same  name  as  the  one  In  which 
he  purchased  the  property;  that  the  person, 
who  so  purchased  the  property  and  who  aft- 
erwards executed  the  said  deed  of  trust  was- 
known  as  F.  M.  Trepagnier,  and  did  buslness- 
by  that  name,  and  was  the  owner  of  said- 
property  when  he  executed  the  deed  of  trust 
under  and  by  virtue  of  which  defendant,  un- 
der regrular  chain  of  transfers.  Is  now  the- 
owner  of  said  premises;  but  that  appellee 
claims  the  same,  and  is  asserting  title  there- 
to, which  claim  Is  a  cloud  upon  defendant's 
title;  and  by  way  of  reconvention  defendant 
prays  for  judgment  against  plaintiff,  and  for 
a  decree  establishing  his  title  thereto.  Upon 
trial  of  the  cause  by  the  judge  of  the  court 
without  the  intervention  of  a  jury,  judgment 
was  rendered  for  the  plaintiff,  and  defendant 
has  appealed  to  this  court,  and  the  question 
submitted  under  the  assignments  for  our  de- 
termination la,  does  the  evidence  authorize- 
the  judgment  decreeing  the  land  to  the  philn- 
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tiff?  There  are  no  conclusions  of  law  or  fiact 
of  the  Judge  tn  the  record.  Both  parties 
claim  title  from  common  source.  And  It  Is 
admitted  that  there  Is  a  regular  chain  of  title 
from  the  trustee  of  the  deed  of  trust  execut- 
ed in  the  name  of  F.  M,  Trepagnler  to  J. 
Waldo,  In  1872,  down  to  appellant,  and  that 
the  considerations  expressed  in  the  several 
deeds  constituting  said  chain  of  title  were 
paid  aa  declared  in  said  deeds.  In  the  year 
1871,  on  March  lOtb,  J.  B.  Foster  sold  the 
land  In  controversy  for  the  consideration  of 
$156.25  to  the  man  who  testifies  in  this  case 
that  his  name  is  now,  and  always  has  been, 
jr.  F.  B.  Trepagnler;  that.  In  consideration  of 
the  payment  of  said  sum,  Foster  on  same  day 
conveyed  the  land  by  deed  to  F.  M.  Trepag- 
nler, and  delivered  same  to  the  person  buying 
the  property  and  paying  the  consideration. 
On  the  23d  of  December,  1872,  this  same 
man  who  had  bought  the  land  from  Foster 
borrowed  from  the  Railroad,  Real-Estate, 
Building  &  Saving  Institution  $100,  giving 
his  note  therefor  in  the  name  of  F.  M.  Tre- 
pagnler, and  executing  in  the  same  name,  at 
the  time  he  borrowed  the  money,  a 'deed  of 
conveyance  to  said  land  to  one  J.  Waldo,  in 
trust  to  secure  the  payment  of  said  money 
borrowed  as  aforesaid  and  with  power  of 
sale;  that  at  the  time  he  borrowed  said 
money,  and  for  some  time  prior  thereto,  this 
same  man  kept  a  bank  account  with  the 
same  institution  from  which  he  borrowed  the 
money,  and  which  account  was  kept  in  the 
name  of  F.  M.  Trepagnler.  The  deposits 
were  made  In  that  name,  and  checked  out  in 
that  name;  and  the  deed  of  tmst  was  duly 
acknowledged  by  him.  He  negotiated  the 
loan  with  the  cashier  of  the  bank,  claiming  to 
own  the  land.  The  officers  of  the  bank  all 
believed  blm  to  be  the  owner  of  the  land,  end 
did  not  know  of  the  existence  of  the  plaintiff. 
This  man  was  a  barber  for  several  years  in 
Houston  before  the  purchase  of  the  land,  and 
he  was  called  "Frank,"  and  he  was  also  call- 
ed "Trip."  Trip  is  a  contraction  of  his  sur- 
name. Frank,  it  is  admitted,  is  a  part  of  bis 
Christian  name.  The  land  was  repeatedly 
sold  after  the  sale  by  Waldo  In  execution  of 
the  power  given  blm.  without  objection  or 
claim  of  title  by  any  one.  None  of  the  pur- 
chasers ever  beard  of  plalntifTs  claim  antll 
the  institution  of  this  suit.  The  man  who 
bought  the  land  and  received  the  deed  from 
Foster  claimed  to  be  the  owner  of  the  land 
prior  to  the  sale  nnder  the  deed  of  trust  giv- 
en by  him.  He  did  not  at  the  time  of  the 
purchase  direct  the  conveyance  to  be  made 
to  the  plaintiff,  nor  Intimate  to  any  one  prior 
to  the  sale  under  the  deed  of  trust  that  he 
purchased  the  land  for  the  plaintiff.  The 
plaintiff  is  the  son  of  a  woman  who  was  the 
former  slave  and  concubine  of  one  John 
lams,  late  of  Houston,  and  now  deceased, 
and  his  reputed  father  Is  the  man  who  bought 
the  land  from  Foster.  The  year  in  which 
plaintiff  was  bom  is  not  definitely  shown  by 
the  evidence,  nor  Is  it  shown  when  he  was 


I  christened  Frank  M.  Trepagnler.  His  mother 
was  living  with  lama  at  the  time  of  bis 
birth.  She  could  not  say  when  plaintiff  was 
bom.  She  had  four  children  by  lams,  and 
two  by  the  man  who  purctiased  the  land  In 
controversy  of  Foster.  The  plaintiff  was  one 
of  these  two.  The  reputed  father  could  not 
tell  when  plaintiff  was  bom,  but  thought,  at 
the  time  of  the  trial,  in  the  spring  of  1895, 
tliat  plaintiff  was  about  25  years  old;  knew 
that  be  was  bom  at  the  time  of  the  purchase 
of  the  land  from  Foster;  he  was  then  a  small 
baby.  This  witness  admits  he  borrowed  the 
money  from  the  bank,  and  executed  the  deed 
of  tmst  in  the  name  of  F.  M.  Trepagnler,  but 
denies  that  that  was  ever  his  name,  and  de- 
nies that  he  was  known  by  that  name,  and 
avers  that  his  name  is  J.  F.  B.  Trepagnler; 
says  that  be  thought  he  had  the  right  to  use 
the  plaintiff's  name  in  borrowing  the  money, 
and  in  executing  the  deed  of  trust;  does  not 
deny  that  he  kept  his  bank  account  in  the 
name  of  F.  M.  Trepagnler,  but  does  not  re- 
member telling  any  one  that  he  owned  the 
land.  There  is  some  evidence  in  the  record, 
besides  his  own  testimony,  that  this  witness' 
name  is  what  he  avers  it  to  be.  The  mother  of 
plaintiff  testifies  that  the  plaintifTs  father's 
name  is  J.  B.  F.  Trepagnler.  Another  wit- 
ness, who  was  at  one  time  a  partner  of  plain- 
tifTs reputed  father,  testifies  that  he  did  not 
know  certainly  wliat  his  name  was;  that  he 
was  sometimeB  called  "Frank"  and  some- 
times "Trip,"  but  that  in  their  partnership 
transactions  he  signed  his  name  J.  B.  F.  Tre- 
pagnler. The  plaintiff,  as  did  his  mother,  tes- 
tified that  his  ace  could  be  shown  by  lams' 
Bible,  and  the  court  requested  the  plaintiff  to 
produce  the  Bible  In  court,  but  this  request 
was  not  complied  with,  and,  In  explanation 
of  the  failure  of  plaintiff  to  produce  the  book, 
plaintiff,  by  his  counsel.  Informed  the  court 
that,  upon  Inspection  of  the  Bible,  it  was  dis- 
covered that  the  leaf  containing  the  record  of 
plaintiff's  birth  bad  been  torn  out,  and  was 
lost.  We  have.  In  the  foregoing  statement, 
recited  every  material  fact  which,  In  our 
Judgment,  is  established  indisputably  by  the 
evidence,  and  also  every  fact  material  put  in 
evidence,  whether  so  established  or  not;  and 
we  are  of  the  opinion  that  the  evidence  does 
not  warrant  the  judgment  rendered  for  the 
plaintiff.  To  sustain  his  claim,  the  plaintiff 
must  establish  by  a  preponderance  of  the  evi- 
dence this  proposition:  that  the  property  in 
controversy  was  not  purchased  by  plaintiff's 
father,  and  the  conveyance  made  to  the 
father  in  the  father's  name,  but  that  the  pur- 
chase was  made  by  the  father  for  the  plain- 
tiff, and  with  the  intent  and  purpose  to  in- 
vest the  title  to  the  property,  both  legal  and 
beneficial,  in  the  plaintiff,  and  In  pursuance 
of  such  purpose  and  Intent  the  deed  of  con- 
veyance from  the  vendor  was  executed  to 
plaintiff.  The  evidence  in  support  of  this 
proposition  furnished  by  the  record  consists 
solely  of  the  testimony  of  the  reputed  fa- 
ther, uncorroborated  save  by  the  testimony 
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of  the  plaintiff's  mother,  to  the  effect  "that 
plaintiff's  father  told  her,  when  plaintiff  was 
a  baby,  he  was  going  to  buy  the  property  for 
the  baby;  but  she  did  not  know  whether  he 
did  BO  or  not"  In  support  of  defendant's  ti- 
tle are  these  Indisputable  facts:  That  the 
fiither  of  plaintiff,  before  and  at  the  time  be 
executed  the  deed  of  trust  under  which  de- 
fendant deralgns  title,  kept  his  t>ank  account 
in  the  name  of  F.  M.  Trepagnier;  tliat  he 
borrowed  money  from  the  bank  in  tliat  namo, 
and  in  that  name  he  executed  the  deed  in 
trust,  and  acknowledged  the  same  before  the 
proper  officer  for  registration,  and  there  is  not 
the  slightest  evidence  in  the  record  that  the 
father  was  erer  heard  to  declare  that  the 
land  was  bought  by  him  for  the  plaintiff  un- 
til he  gave  his  testimony  in  this  case,  over  20 
years  after  the  purchase  was  made  by  him, 
and  after  the  land  had  been  sold  again  and 
again,  the  purchaser  at  each  sale  paying  a 
valuable  consideration,  and  without  knowl- 
edge, or  eren  suspicion,  on  the  part  of  any  of 
the  purchasers,  that  the  property  was  claimed 
by  the  plaintiff,  or  by  any  one  for  him.  The 
attitude  of  this  witness  before  the  court  is 
such  that  we  do  not  think  his  testimony  a 
sufficient  basis  for  the  Judgment  rendered  for 
the  appellee.  If  the  witness,  as  he  testified  he 
did,  purchased  the  property  in  controversy  In 
1871  from  J.  O.  Foster,  and  had  the  same 
cotiveyed  to  the  plaintiff  with  the  Intent  to 
Invest  in  him  both  the  legal  and  beneficial 
title,  then  be  perpetrated  a  deliberate  fraud, 
when,  in  1872,  he  executed  the  deed  in  trust 
to  J.  Waldo,  to  secure  the  payment  of  the 
money  borrowed  of  the  beneficiary  of  the 
deed  in  trust.  Such  testimony  is  unworthy 
of  credence.  This  court  is  of  the  opinion  that 
the  weight  of  the  evidence  is  against  the 
proposition  that  the  land  was  bought  and  paid 
for  by  plaintiff's  reputed  father,  and  the  deed 
of  conveyance  taken  In  the  name  of  plaintiff 
with  the  Intent  to  invest  him  with  absolute 
title,  legal  and  beneficial,  to  the  property. 
The  fact  that  plaintiff's  father  went  by  the 
name  of  Frank,  and  that  Frank,  as  he  admits, 
was  part  of  his  name;  that  he  kept  his  bank 
account  in  the  name  of  F.  M.  Trepagnier,  and 
that  he  executed  his  note  to  the  bank  In  that 
name  in  December,  1872,  for  money  borrowed 
and  to  secure  the  payment  of  which  he  ex- 
ecuted the  deed  of  trust,  and  acknowledged 
the  same  for  registration,  in  the  same  name 
in  which  he  purchased  the  property;  and  the 
failure  by  him,  at  the  time  of  the  purchase, 
or  at  any  subsequent  time,  so  far  as  the  rec- 
ord discloses,  to  declare  that  the  property  was 
purchased  for  the  plaintiff, — outweighs,  in  our 
Judgment,  the  declaration  made  upon  the  wit- 
ness stand  over  20  years  after  the  purchase 
that  he  was  never  known  by  the  name  of  F. 
M.  Trepagnier,  and  that  the  property  was  not 
purchased  for  himself,  but  for  the  plaintiff. 
While  an  appellate  court  will  not  reverse  a 
Judgment  where  there  is  evidence  to  support 
it  unless  it  is  clearly  wrong,  it  Is  not  only 
the  province,  but  it  is  the  imperative  duty,  of 


such  court  to  reverse  a  Judgment  which  is 
manifestly  against  the  weight  of  the  evi- 
dence. Vide  Willis  V.  Lewos,  28  Tex.  1S5; 
Railway  Co.  v.  Somers,  78  Tex.  439,  14  S.  W. 
779.  In  a  case  like  this— a  contest  over  prop- 
erty—both parties  claiming  from  the  same 
party,  the  plaintiff  as  a  donee  and  the  defend- 
ant as  an  Innocent  purchaser,  to  authorize  a 
divestiture  of  the  title  of  the  latter,  the 
plaintiff  must  prove  his  title  to  be  para- 
mount by  a  preponderance  of  the  evidence. 
The  Judgment,  in  our  opinion,  not  being  sup- 
ported by  the  weight  of  the  evidence,  is  re- 
versed; and  this  court,  proceeding  to  render 
the  Judgment  which  should  have  been  ren- 
dered by  the  trial  court,  adjudges  and  decrees 
that  the  plaintiff  take  nothing  by  his  suit, 
and  tliat  the  defendant  recover  his  costs,  both 
In  this  court  and  in  the  lower  court. 


HBNNESSEE  et  al.  v.  JOHNSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     May  14, 

1896.) 

PowBR  o»  Attoknet— Rbvooabilitt— Dbath  or 
Gra  ntor— Isstroctioh. 

1.  Plaintiffs*  ancestor  executed  a  power  of 
attorney  authorizing  B.  "to  receive  my  head- 
right  certificate  for  one-third  of  a  league  of 
land  to  which  I  am  or  may  be  entitled,  and  to 
locate  or  sell  the  same  for  me  in  my  name." 
For  bis  services,  B.  was  to  receive  one-half  the 
proceeds,  in  land  or  cash,  power  being  given  to 
divide  the  land  if  location  was  made.  He  also 
executed  a  deed  conveying  to  B.  all  right,  title, 
and  interest  in  one-half  of  a  third  of  a  league 
of  land,  or  a  certificate  therefor,  to  which  lie 
might  be  entitled.  Held,  that  the  power  grant- 
ed to  B.,  being  coupled  with  an  interest,  was 
not  revoked  by  the  death  of  plaintiffs'  ancestor 
l)efore  the  issue  of  the  certificate. 

2.  Under  the  power  therein  granted,  B.  was 
authorlEed  only  to  sell  the  certificate,  and  not 
the  land  located  thereunder:  the  power  of  sale 
bein^  limited  by  the  proyisions  relating  to  the 
division  of  located  land. 

8.  A  location  of  tiie  land  being  complete 
only  when  all  the  steps  necessary  to  entitle  the 
parties  to  a  patent  had  been  taken,  power  to 
sell  the  certificate  terminated  only  upon  the 
completion  of  a  survey  of  the  land  filed  upon; 
and  at  any  time  prior  thereto  it  was  within  tlie 
scope  of  B.'s  authority  to  abandon  the  filing  by 
sale  of  the  certificate. 

Error  from  district  court,  Calhoun  county; 
S.  F.  Grimes,  Judge. 

Action  by  Thomas  Hennessee  and  others 
against  P.  G.  Johnson  and  others.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

A.  S.  Thurmond,  for  plaintiffs  in  error. 
Proctors,  for  defendants  In  error. 

WILLIAMS,  J.  Plaintiffs  In  error,  heirs  of 
Thomas  Hennessee,  deceased,  sued  to  re- 
cover an  undivided  half  of  a  tract  of  1.315 
acres  patented  to  said  Hennessee  August  9, 
1854,  from  defendants,  who  claimed  such 
half  under  a  conveyance  of  the  certificate  by 
virtue  of  which  it  was  patented,  made  by 
John  Henry  Brown,  as  attorney  in  fact  for 
said  Hennessee.   Judgment  was  rendered  In 
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the  conrt  below  for  defendants,  which  la  now 
before  ub  for  review.  On  the  Ist  day  of  Au- 
gxiBt,  1851,  Thomas  Hebnessee  was  entitled 
to  a  certificate  from  the  state  for  one-third 
of  a  league  of  land,  and  executed  to  Brown 
an  irrevocable  power  of  attorney,  stating 
the  authority  as  follows:  "To  petition  for, 
ask,  and  receive  from  the  legislature  of  this 
state  or  other  competent  authority  my  head- 
right  certificate  for  one-third  of  a  league  of 
land  to  which  I  am  or  by  special  legislation 
may  be  entitled.  In  view  of  my  emigration  to 
this  country  in  the  year  1833,  and,  when  he 
shall  have  obtained  said  certificate,  to  locate 
or  sell  the  same  for  me  in  my  name;  and  for 
Brown's  services  he  shall  receive  In  his  own 
right  one-half  the  proceeds,  in  land  or  cash, 
it  being  understood  that  he  is  to  pay  the  ex- 
penses of  locating,"  etc.  "And  I  further  em- 
power said  Brown  to  divide  said  land  when 
located  equally."  Here  follow  directions  to 
be  observed  in  making  the  division.  "And  I 
do  hereby  waive  all  legal  advantages  which 
this  instrument  may  leave  open  to  him,  and 
do  hereby  grant,  sell,  alien,  and  convey  said 
half  of  my  one-third  of  a  league  unto  him, 
the  said  Brown,  his  heirs,"  etc.;  "provided 
that,  should  said  Brown  be  able  to  ascertain 
and  establish  the  fact  that  1  can  hold  a  third 
of  a  league  on  the  waters  of  Nueces  river  to 
which  and  [sic]  supposed  I  had  a  headrfgbt 
claim  before  the  year  183(t,  then  the  said 
Brown  shall  proceed  with  that  tract  as  above 
described."  At  the  same  time,  Hennessee  ex- 
ecuted a  deed  conveying  to  Brown  "all  right, 
title,  interest,  claim,  and  demand  in  and  to 
one-half  of  a  third  of  a  league  of  land,  or  a 
certificate  for  the  same,  to  which  I  am  or 
may  be  entitled  as  a  headright  for  emigrating 
to  Texas  in  1833,"  and  giving  directions  as 
to  partition,  and  malting  reference  to  the 
tract  on  Nueces  river,  as  in  the  power  of  at- 
torney. Hennessee  died  August  12,  1851. 
Brown  procured  the  certificate,  which  issued 
February  18,  1862,  through  authority  from 
the  legislature.  On  the  15th  day  of  March, 
1852,  Brown  executed  a  deed  conveying  the 
certificate  to  Henry  Beaumont,  under  whom 
defendants  claim,  for  a  consideration  of 
$177.12;  reciting  that  he  did  so  "for  myself 
and  as  the  agent  and  partner  of  Thos.  Hen- 
nessee," and  that  the  certificate,  through 
deed  and  power  of  attorney,  was  the  Joint 
and  legal  property  of  said  Hennessee  and 
himself,  and  that  it  had  been  located  on 
Powder  Horn  Bayou,  and  signing  "John  Hen- 
ry Brown,  for  Self  and  Thomas  Hennessee, 
Deceased."  The  original  field  notes  on  which 
the  patent  issued  show  that  the  land  in  con- 
troversy Is  situated  on  Powder  Horn  Bayou, 
but  that  it  and  the  other  tract  on  which  the 
certificate  was  located  were  surveyed  May 
5,  1853.  Brown  testified  that  the  certificate 
was  located  on  the  land  In  controversy,  and 
there  is  nothing  to  Indicate  that  there  had 
ever  been  a  location  of  it  made  and  aban- 
doned on  other  land  than  the  two  tracts  for 
which  the  patent  issued.    We  think  the  con- 


dadon  from  these  facts  is  that,  at  the  date 
of  the  power  of  attorney.  Brown  bad  taken 
preliminary  steps  to  have  the  lands  surveyed 
by  filing  the  certificate  and  application  des- 
ignating such  lands,  but  that  no  survey  bad 
been  made,  and  that  it  was  to  this  the  lan- 
guage In  the  instrument  refers  as  a  loca- 
tion on  Powder  Horn  Bayou.  Brown  paid 
over  to  a  party  claiming  to  represent  Hen- 
nessee'B  estate,  but  of  whose  authority  there 
Is  no  other  evidence,  one-half  of  the  money 
received  for  the  certltlcate.  None  of  the  heirs 
received  any  part  of  it,  but  the  widow  of 
Hennessee,  one  of  the  plaintiffs,  knew  of  the 
sale  to  Beaumont  as  early  as  1855. 

Conclusions  of  Law. 

1.  The  power  of  attorney  and  the  deed  to- 
gether created  and  vested  in  Brown  an  in- 
terest in  the  right  which  Hennessee  possessed 
to  receive  the  certificate.  That  was  a  right 
which  was  the  subject  of  contract  and  sale. 
Johnson  v.  Newman,  43  Tex.' 839;  Robertson 
V.  Du  Bose,  76  Tex.  8,  13  S.  W.  300.  The  in- 
terest of  Brown  did  not  first  arise  as  the 
product  of  the  exercise  of  the  power,  but  vest- 
ed at  once  by  operation  of  the  deed.  The 
consideratiou  for  the  conveyance  was  Brown's 
undertaking  to  perform  the  services,  and  the 
case  is  not  one  in  which  the  interest  was 
to  arise  only  upon  performance  of  the  serv- 
ices. Hence  we  think  the  power  was  one 
coupled  with  an  interest,  and  was  not  re- 
voked by  Hennessee's  death.  It  was  a  pow- 
er to  sell  the  whole  of  the  certificate,  and 
not  merely  Brown's  half  of  It.  The  power 
accompanied  the  interest  given  to  Brown,  and 
was  Intended  to  make  It  eCTectnal,  by  au- 
thorizing him  to  sell  the  certificate  in  order 
to  get  his  share. 

2.  But  we  do  not  think  the  power  was  giv- 
en to  Brown  to  sell  the  land  after  that  should 
be  acquired.  The  option  was  given  him  to- 
sen  the  certificate,  which  was  Indivisible,  or 
to  locate  It,  and  acquire  land  which  could 
be  divided;  and,  If  he  chose  the  latter  courser 
he  was  empowered  only  to  make  division. 
This  plan  runs  through  both  instruments,  as 
is  evident  from  the  provisions  with  reference 
to  the  division  of  the  land  on  Nueces  river, 
should  it  be  secured.  Nothing  in  either  In- 
strument manifests  an  intention  that  Brown 
should  have  power  to  convey  land. 

3.  As  Brown  had  power  to  sell  the  cer- 
tificate, but  not  to  convey  land  acquired  by 
virtue  of  It,  the  question  is,  had  his  power 
to  sell  the  certificate  ceased  when  he  made 
the  deed  to  Beaumont?  We  think  the  power 
would  have  ended  only  when  the  right  to 
the  land  was  acquired,  and  that  right  arose 
only  when  all  steps  had  been  taken  which 
entitled  the  parties  to  a  patent.  Until  that 
had  been  done.  Brown  was  at  liberty  to  aban- 
don any  file  made,  or  to  permit  such  right  as 
he  may  have  acquired  by  the  acts  done  to 
lapse,  for  noncompliance  with  the  law  regu- 
lating the  subject.  As  he  was  Intrusted  with 
the  discretion  to  decide  whether  he  should 
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sell  the  certificate  or  locate  It,  thla  necessarUy 
lucludcd  the  power  to  determine  whether  he 
would  pursue  the  claim  so  as  to  perfect  It 
into  title,  or  to  sell  the  certificate.  The  latter 
was  not,  in  our  opinion,  merged  into  the 
land  until  the  owner  of  it  became  entitled  to 
the  land  from  the  state,  and  that  result 
would  not  happen  at  any  point  short  of  a 
survey  of  the  land.  We  find  no  case  in  which 
It  has  been  held  that  the  certificate  was 
merged  in  the  laud  before  survey  of  It  bad 
been  made.  Until  that  has  occurred,  the 
right  of  the  bolder  of  the  certificate  is  simply 
4>ne  to  acquire  the  land  designated  by  him, 
by  following  up  his  file,  and  doing  tho  other 
things  which  must  precede  the  accrual  of  his 
tight  to  a  patent.  This  view  is,  we  think,  in 
harmony  with  the  purpose  of  the  power. 
The  certificate  is  to  be  "sold"  or  "located." 
What  is  meant  by  the  latter  term  reasonably 
appears  from  the  provisions  concerning  par- 
tition. There  could  be  no  partition  without  the 
acquisition  of  title,  and,  at  any  stage  of  the 
proceedings  before  title  was  acquired.  Brown 
was  necessarily  the  sole  Judge  as  to  whether 
he  should  proceed  and  acquire  it,  or  should 
stop  and  sell  the  certificate.  We  conclude 
that  the  conveyance  of  the  certificate  to  Beau- 
mont was  authorized  by  the  power,  and  the 
Judgment  of  the  lower  court  Is  affirmed. 


GALVESTON.  H  &  S.  A.  RY.  CO.  v.  HARRIS 

et  al. 

(Court  of  Civil  Appeals  of  Texas.     May  28, 

1896.) 

Dbath  bt  WnosoPDL  Act  —  EARViitas  of  D«- 
CBA8BD— EVIDB.<»C«— Ordisasck— NEOBSgrrr  o» 
EsAOTiiroCuLCSE — Cdarob  ok  Btatotb— Plbad- 
iKO  kSD  Proof — Accidbnt  at  CRoesixa — ^Nao- 

1.IO8X0B— FkOVINCB  or  JURT. 

1.  In  an  action  for  death  by  wrongful  act, 
testimony  that  deceased  expended  his  earnings 
upon  a  certain  prostitute  was  admissible  for  the 
puipose  of  coctradicting  the  testimony  of  de- 
ceased's mother  that  her  son  expended  most  of 
his  wages  in  support  of  herself  and  his  children. 

2.  In  an  artion  for  death  by  wrongful  act, 
testimony  that  deceased  proposed  to  work  for 
witness  for  a  certain  sum  was  admissible  to  re- 
bnt  plaintiff's  evidence  that  the  earnings  of  de- 
ceased were  greater  than  said  sum. 

8.  In  an  action  for  causing  death  at  a  cross- 
ing, evidence  to  show  the  points  on  the  track  of 
defendant's  railway  at  which  signals  were  usu- 
ally given  was  admissible  where  there  was  pre- 
vious testimony  that  the  usual  signals  were  giv- 
en before  deceased  was  struck  by  the  train. 

4.  An  ordinance  limiting  the  speed  of  rail- 
road trains  was  void  where  it  did  not  have  the 
enacting  clause,  "Be  it  ordained  by  the  city 
council  of  the  city,"  as  required  by  Rev.  St. 
18T9,  art  488. 

5.  Where  a  statute  requires  that  a  railroad 
company  shall  give  the  usual  signals  "at  least" 
at  a  certain  distance  from  crossings,  the  com- 
pany has  the  right  to  have  the  words  "at  least" 
inserted  in  an  instruction  as  to  the  requirements 
of  said  statute. 

6.  Where,  in  an  action  for  causing  death 
at  a  crossing,  it  is  alleged  that  defendant's  neg- 
ligence consisted  in  running  its  train  at  a  rate 
of  speed  greater  than  that  fixed  by  ordinance, 
and  in  permitting  the  crossing  to  be  in  an  un- 
safe condition,  and  in  failing  to  give  the  usual 
signals,  it  was  error  to  submit  to  the  Jury  the 


issue  of  defendanfa  negligence  In  not  dlacover- 
Ing  the  presence  of  deceased  on  the  tzack  in 
time  to  avoid  striking  him. 

7.  A  request  to  charge  that  if  the  Jury 
fonnd  certain  facts  to  exist  sncb  facts  would, 
in  law,  be  negligence,  invaded  the  provinoe  or 
the  jury,  and  denied  to  them  the  right  to  de- 
termine whether  or  not  such  facts  constituted 
negligence,  and  was,  therefore,  properly  denied. 

Appeal  from  district  court,  Colorado  coun- 
ty;  T.  H.  Spooner,  Judge. 

Action  by  E.  A.  Harris  and  others  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company  for  negligentiy  causing 
the  death  of  one  Battle  Harris.  There  was 
a  Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Brown,  Lane  &  Jackson,  for  appellant  J. 
W.  Mnnson  and  Atkinson  &  Abemetliy,  for 
appellees. 

PLEASANTS,  J.  Appellees  sued  appel- 
lant for  alleged  pecuniary  damage  resulting: 
to  them  from  the  death  of  one  Hattie  Har- 
ris, who  was  killed  by  a  passing  train  upon 
defendant's  railway  in  the  town  of  E^ie 
Lake,  while  deceased  was  attempting  to 
cross  the  railway  at  a  public  crossing  in  said 
town,  and  whose  death  was  caused,  as  ap- 
pellees alleged,  by  the  gross  negligence  of 
the  employes  of  the  appellant;  the  alleged 
negligence  consisting  (1)  in  running  the  de- 
fendant's cars  at  the  dangerous  and  reck- 
less rate  of  speed  of  26  or  80  miles  an  hour, 
and  in  violation  of  the  ordinance  of  the  town 
of  Eagle  Lake,  which  prohibited  a  greater 
speed  than  6  miles  an  hour;  (2)  in  permit- 
ting the  crossing  over  its  track  to  be  in  an 
unsafe  and  dangerous  condition;  (3)  that, 
as  the  train  approached  the  crossing,  no  bell 
was  rung  nor  whIsUe  blown.  The  deceased 
was  the  father  and  son  of  the  appellees,  and 
the  petition  alleged  tltat  he  was  a  kind  and 
indulgent  and  affectionate  son  and  parent, 
and  that  he  was  earning  at  the  time  of  his 
death  $85  per  month,  and  of  which  amount 
he  contributed  $70  monthly  to  the  support 
of  appellees;  and  appellees  alleged  their 
damage  to  be  $60,000.  Defendant  company 
answered  by  general  denial  and  by  special 
plea  charging  contributory  negligence  by  the 
deceased;  and  the  plaintiffs,  by  replication, 
denied  the  averments  of  the  defendant's  spe- 
cial answer.  Upon  trial  of  the  cause,  verdict 
and  Judgment  were  rendered  for  plalntifEs 
for  the  sum  of  $2,600,  and,  new  trial  being 
denied  the  defendant.  It  appealed  to  this 
court 

The  first  error  assigned  Is  that  the  court 
excluded  the  testimony  of  two  witnesses 
offered  by  the  defendant  to  prove  that  the 
deceased  expended  his  earnings  upon  a  cer- 
tain prostitute.  This  testimony,  in  the  opin- 
ion of  a  majority  of  the  court  was  admissl 
ble  for  the  purpose  of  contradicting  the  tes- 
timony of  the  plaintiff  Mrs.  Harris  that  her 
son  expended  most  of  his  wages  in  support 
of  herself  and  his  children.  There  was  no 
error  in  excluding  the  testimony  of  the  wit- 
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W.  T.  Bldrtdge,  stated  under  the  sec- 
ond asslcnment  The  answer  to  the  ques- 
tion propounded  to  the  witness  would  have 
been  but  his  opinion  deduced  from  the  facts 
to  which  he  had  testified,  and  the  case  Is 
not  one  failing  within  any  of  the  exceptions 
to  the  rule  which  excludes  the  opinion  of  a 
witness.  But  the  court  should  have  admit- 
ted the  testimony  of  this  witness  to  the 
effect  that  some  time  in  the  fall  previous 
to  his  death  the  deceased  had  approached 
the  witness,  and  proposed  to  work  for  him 
for  $35  per  month.  This  evidence  was  ad- 
missible in  rebuttal  of  the  evidence  on  part 
of  plaintiffs  as  to  the  monthly  earnings  of 
the  deceased.  The  testimony  of  the  witness 
Boedeker  should  have  been  admitted  to 
■how  the  points  on  the  track  of  the  railway 
at  which  signals  were  usually  given  by  the 
engineer  and  fireman,  evidence  having  been 
previously  given  that  the  usual  signals  were 
given  before  the  deceased  was  struck  by  the 
train. 

The  sixth  error  assigned  by  appellant  is  that 
the  court  erred  in  admitting  in  evidence  over 
Its  objections  the  ordinance  of  the  town  of 
EJagle  Lake.  The  objection  to  this  ordinance 
that  It  Is  without  an  enacting  clause  should 
have  been  sustained  by  the  court  Article 
488,  Rev.  &t  1879.  provides  that  when  a 
town  ordinance  is  published  in  the  form  of 
a  book  or  pamphlet,  the  enacting  clause  may 
be  omitted.  But  the  same  article  declares 
that  the  style  of  all  ordinances  shall  be: 
"Be  it  ordained  by  the  city  council  of  the 
city."  The  witness  Mansfield,  who  was  city 
attorney  of  Eagle  Lake  at  the  time  of  the 
adoption  of  the  ordinance,  testified  as  fol- 
lows:  "I  wrote  the  ordinances  on  paper, 
and  then  submitted  them  to  the  town  coun- 
cil, and  they  adopted  them,  and  they  were 
then  copied  in  the  book."  From  this  testi- 
mony we  understand  the  ordinance  offered 
in  evidence  to  be  a  copy  of  what  was  adopt- 
ed by  the  town  council.  While  the  statute 
allows  the  city  council  to  omit  the  enacting 
clause  of  an  ordinance  when  it  prints  or 
publishes  the  same,  It  is  mandatory  In  its 
requirement  that  In  adopting  an  ordinance 
the  city  council  shall  observe  and  follow 
the  language  prescribed  for  the  enacting 
clause.  The  ordinance  was,  for  this  defect, 
we  think,  void.  The  other  objections  urged 
to  the  ordinance  are  not  valid.  The  ordi- 
nance being  void,  the  court  erred  In  submit- 
ting to  the  Jiuy  the  issue  presented  in  the 
section  of  the  charge  complained  of  under 
the  appellant's  ninth  assignment  of  error. 

The  appellant  complains  of  the  first  para- 
graph of  the  court's  charge,  because  it  omits 
the  words  "at  least"  in  the  following  sen- 
tence: "The  law  requires  those  in  charge 
of  and  operating  railway  trains  to  provide  a 
bell  or  steam  whistle  for  each  locomotive, 
and  that  the  bell  be  rung  or  the  whistle 
blown  at  a  distance  of  eighty  rods  from  the 
place  the  railway  track  crosses  a  street  or 
public  road,  and  that  such  bell  be  kept  ring- 


ing until  the  engine  shall  have  crossed  the 
street  or  pabllc  road."  Whether  such  omis- 
sion be  an  error  for  which  a  Judgment 
should  be  reversed  we  do  not  decide,  but  we 
think  it  is  the  right  of  the  appellant  to 
have  the  law  given  to  the  Jury  as  it  la  writ- 
ten. The  omission  to  ring  the  bell  or  to 
sound  the  whistle  within  less  than  80  rods 
from  the  crossing  would  be  negligence  per 
Be;  but  whether  It  would  be  negligence  to 
ring  the  bell  or  blow  the  whistle  at  a  greater 
distance  than  80  rods  from  the  public  cross- 
ing would  be  a  question  to  be  determined 
by  the  Jury  under  all  the  facts  bearing  upon 
the  issue. 

The  eighth  assignment  of  error  is  well 
taken,  and  must  be  sustained.  There  was 
no  averment  in  the  pleadings  which  author- 
ized the  submission  to  the  Jury  of  the  issue 
of  negligence  vel  non  on  part  of  appelhmt's 
servants  In  not  discovering  the  presence  of 
the  deceased  on  the  track  In  time  to  avoid 
Inflicting  injury  upon  him.  As  we  have 
seen,  the  petition  charged  negligence  In 
three  particulars  only,  no  one  of  which  au- 
thorized the  Issue  submitted  In  the  para- 
graph of  the  charge  complained  of  under 
this  assignment  Every  issue  submitted  by 
the  court  to  the  Jury  must  have  for  its  basis 
both  an  averment  and  evidence  relative  and 
pertinent  thereto.  Authority  need  scarcely 
be  cited  for  this  requirement,  but  the  case 
of  Railway  Co.  v.  Younger  (Tex.  Civ.  App.> 
29  S.  W.  948,  seems  to  be  Just  in  point 

We  are  of  the  opinion  that  the  court  did 
not  err  in  refusing  to  give  charge  No.  2  re- 
quested by  defendant  Whether  or  not  the 
defendant  may  have  been  entitled  to  a 
charge  touching  the  alleged  drunkenness  of 
the  deceased,  and  its  bearing  upon  the  issue 
of  contributory  negligence.  Is  a  question 
which  need  not  be  decided;  but  the  charge 
requested  was  properly  refused,  because  It 
instructed  the  Jury  that,  If  they  found  cer- 
tain facts  to  exist,  such  facts  would,  in  law, 
be  negligence,  and  thus  invaded  the  province 
of  the  Jury,  and  denied  to  them  the  right  to 
determine  whether  or  not  such  facts  consti- 
tuted negligence. 

The  appellant's  complaint  under  the  four- 
teenth assignment  of  error  Is  well  grounded, 
and  the  court  should  have  given  charge  No. 
6  requested  by  defendant 

Upoc  careful  inspection  of  the  record,  we 
discover  no  other  material  errors  than  those 
pointed  out  In  this  opinion,  and  we  shall 
not  discuss  the  remaining  assignments.  The 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


HATS  et  aL  v.  BYRD  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  4, 

1896.) 

BBBBirF's  Rbturh — Bunrioiancr. 

L  Rev.  St  1896,  art  1225,  requhing  that 
the  return  of  the  officer  executing  the  writ  shall 
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be  signed  by  the  officer  officially,  is  complied 
with  when  the  retrim  is  made  over  the  official 
signature  of  the  sheriff,  either  with  or  without 
the  signature  of  the  deputy  by  whom  the  sheriff 
executes  the  writ;  and  therefore  the  fact  that 
the  deputy  who  made  the  return  simply  writes 
the  letter  "C."  fcr  his  own  signature  is  imma- 
terial. 

2.  A.  return  made  over  the  official  signature 
of  the  officer  executing  the  writ  need  not  show 
where  the  writ  was  served,  and  therefore,  the 
fact  that  the  officer  describes  himself  as  "Sheriff 
of  S.  J.  County  "  will  not  invalidate  the  return. 

Error  from  district  court,  San  Jacinto  coun- 
ty; ii.  B.  High  tower,  Judge. 

Action  by  U.  B.  Byrd  and  others  against  A. 
M.  Hays  and  others.  lOrom  a  judgment  by 
deteult,  certain  defendants  appeal.     Affirmed. 

S.  A.  McCall,  for  appellants.  Jaa  E.  Hlli. 
for  appellees. 

PLEASANTS,  J.  This  is  an  appeal  by  writ 
of  error  from  a  Judgment  by  default  against 
appellants  and  appellee  L.  W.  Parklngton. 
The  only  question  presented  for  our  decision 
is  whether  or  not  the  officer's  return  of  the 
citation  is  sufficient  to  authorize  the  Judg- 
ment The  return  was  amended  upon  motion 
of  the  plaintiffs,  and,  as  amended,  the  return 
is  in  these  words:  "Sheriff's  Return.  Came 
10  hand  1st  day  of  October,  1894,  at  10  o'clock 
a.  m.,  and  executed  itd  day  of  October,  1884, 
by  delivering  to  L.  W.  Parklngton,  R.  O. 
Hays,  and  A.  M.  Hays,  the  within-named  de- 
fendants. In  person,  each  of  them,  a  true 
copy  of  this  writ.  W.  Y.  Robinson,  Sheriff 
of  S.  J.  County,  Texas,  by  C,  Deputy."  It  is 
submitted  by  counsel  for  appellants  that  this 
return  is  not  such  as  Is  required  by  the  rules 
announced  In  several  cases  by  our  supreme 
court,  and  that  It  Is  especially  obnoxious  to 
the  rule  laid  down  in  the  case  of  Roberts  y, 
Stockslager,  4  Tex.  307,  but  we  fall  to  dis- 
cover that  the  return  Is  In  violation  of  any  of 
the  rules  announced  in  the  cases  cited.  The 
petition  averred  that  the  defendantB  were  all 
residents  of  San  Jacinto  county,  and  prayed 
for  the  necessary  process  to  cite  them  to  an- 
swer the  petition,  and  citation  Issued  directed 
to  the  sheriff  of  San  Jacinto  county,  or  any 
constable  thereof,  commanding  such  officer 
to  summon  each  defendant  to  appear,  and  an- 
swer the  plaintiffs'  petition,  at  the  next  regu- 
lar term  of  the  court;  and,  in  addition,  it  con- 
tained the  other  requisites  prescribed  for  such 
writ  Article  1225  of  the  Revised  Statutes  of 
1895  requires  that  the  return  of  the  officer  ex- 
ecuting the  writ  shall  be  indorsed  thereon  or 
attached  thereto,  and  that  it  shall  show  when 
the  writ  was  seiTed,  and  the  manner  of  serv- 
ice, and  shall  be  signed  by  the  officer  official- 
ly. 

The  first  assignment  of  error  is  that  the  re- 
ttun  does  not  show  positively  and  affirma- 
tively that  any  officer  authorized  to  execute 
the  writ  did  actually  do  so.  As  is  to  be  seen 
by  inspecting  the  return,  It  Is  signed:  "W.  Y. 
Robinson,  Sheriff  of  8.  J.  County,  Texas,  by 
C,  Deputy."  It  appears  from  the  record  that 
the  return  as  originally  made  was  considered 


by  the  court  and  by  Us  order  the  return  was 
amended,  and  the  amended  return  is  that 
which  is  in  the  transcript,  and  which  Is  ex- 
cepted to  by  appellants.  Under  such  circum- 
stances we  are  authorized  to  presume  that  W. 
Y.  Robinson  was  the  sheriff  of  San  Jacinto 
county,  and,  further,  that  his  signature  to 
the  return  was  affixed  thereto  by  himself,  or 
by  a  duly-appointed  deputy  of  the  sheriff. 
The  law  authorizes  the  sheriff  to  act  by  dep- 
uties, and,  while  the  statute  requires  the  re- 
turn upon  every  writ  to  be  signed  officially  by 
the  officer  executing  the  writ,  there  Is  no  pre- 
scribed form  of  the  official  signature  when 
the  sheriff  acts  by  deputy;  and  this  require- 
ment of  the  statute,  we  take  it  is  complied 
with  when  the  return  Is  made  over  the  of- 
ficial signature  of  the  sheriff,  either  with  or 
without  the  signature  of  the  deputy  by  whom 
the  sheriff  executes  the  writ  The  words  of 
the  statute  "that  the  return  must  be  signed 
officially  by  the  officer  executing  the  writ" 
have  reference  to  the  officers  to  whom  the 
writ  of  citation  Is  directed,  "the  sherilT'  or 
any  "constable,"  and  do  not  embrace  the  dep- 
uties of  the  sheriff.  This  being  so,  the  fact 
that  the  deputy  who  made  this  return  simply 
writes  the  letter  "C"  for  his  signature  is  Im- 
material. In  reply  to  the  objection  that  it 
does  not  appear  from  the  return  that  the  writ 
was  executed  In  San  Jacinto  county  It  is  suffi- 
cient to  say  that  the  statute  does  not  require 
that  the  return  shall  show  "where"  the  serv- 
ice was  made.  The  law  presumes,  until  the 
contrary  appears,  that  Its  officers  know  their 
powers  and  duties,  and  hence  there  is  no  re- 
quirement of  the  statute  that  the  officer  ex- 
ecuting a  writ  of  citation  sbaU  show  by  his 
return  tliat  the  writ  was  executed  In  his  coun- 
ty. In  the  case  of  Roberts  v.  Stockslager. 
which  seems  to  be  chiefly  relied  on  by  api>el- 
lants  to  sustain  their  contention,  the  retnm  of 
the  officer  simply  showed  that  the  writ  was 
executed  by  "leaving"  a  copy  of  the  writ 
without  showing  with  whom  It  was  left 
Manifestly,  the  decision  in  that  case  can  have 
no  bearing  upon  the  question  involved  In  this. 
There  the  return  was  fatally  defective  In  not 
complying  with  an  express  provision  of  the 
statute.  There  is  no  provision  of  the  statute, 
or  other  rule  of  law,  that  we  are  aware  of. 
which  requires  the  return  of  a  sheriff,  who 
executes  a  writ  of  citation  by  a  deputy,  to 
show  the  name  of  the  deputy.  What  one  does 
through  another  Is  as  essentially  his  act  as  If 
done  propria  persona.  The  return.  In  our 
opinion,  being  In  conformity  with  the  require- 
ments of  the  law,  the  Judgment  Is  afllrmed. 


WASHINGTON  v.  MISSOURI,  K.  &  T.  RY- 

CO.  OP  TEXAS.  . 

(Court  of  Civil  Appeals  of  Texas.     May  28, 

1886.) 

bMDEIBS  TO  PbBSON  ON  TR&OK  —  DtKBCTIilO  VER- 
DICT—EviDBNOE—ScFFICIBNCT—LlOBKSEE. 

1.  When  the  evidence  is  not  sufficient  In  law 
to  authorize  a  finding  for  plaintiff,   the  jury 
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should  be  peremptorily  instracted  to  find  for  de- 
fendant. 

2.  In  an  action  for  negligently  causing  the 
death  of  plaintiffs  husband,  a  verdict  for  de- 
fendant was  properly  directed  on  evidence  that, 
shortly  after  deceased  was  seen  walking  upon 
defendant's  right  of  way,  he  was  killed  in  a 
wreck  caused  by  the  collision  of  two  sections  of 
a  freight  train,  which  had,  in  some  unexplained 
manner,  become  separated,  and  that  plaintiff's 
witnesses  observed  no  brakemen  nor  their  lan- 
terns on  either  of  the  sections  at  the  time  of  the 
collision;  there  being  no  evidence  that  the 
couplings  were  defective,  nor  that  defendant 
was  aware  that  the  train  had  become  broken  in- 
to sections,  until  the  collision  occurred,  nor  that 
deceased's  presence  near  fhe  point  of  the  wreck 
was  discovered  by  those  operating  the  train,  nor 
that  the  collision  could  have  been  prevented  had 
It  been  discovered  that  the  train  had  parted  be- 
fore the  wreck  occurred. 

8.  Under  the  circumstances,  it  was  unnec- 
essary to  determine  whether  deceased  was  a 
trespasser  or  a  licensee. 

Appeal  from  district  court,  Harris  county; 
£!.  H.  Brashear,  Judire. 

Action  by  Lizzie  Washington  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  to  recover  damages  for  the  alleged 
wrongful  Idlllng  of  her  husband.  A  verdict 
for  defendant  was  directed,  and  plaintiff  ap- 
peals.    Affirmed. 

O.  T.  Holt  and  J.  D.  Wolverton,  for  appel- 
lant. Baker,  Botts,  Baker  &  Lovett,  for  ap- 
pellee. 

WILLIAMS,  J.  This  suit  was  instituted  by 
appellant  against  appellee  for  the  recovery  of 
damages  for  the  alleged  wrongful  killing  of 
her  husband,  one  Mose  Washington,  by  appel- 
lee, through  the  negligence  of  its  employ^  in 
the  operation  of  a  train  of  cars  upon  appellee's 
track  In  the  city  of  Houston.  Upon  trial  of 
the  case,  after  hearing  the  evidence,  the  court 
instructed  the  jury  to  find  for  the  defendant, 
which  was  done;  and,  upon  the  verdict,  the 
court  rendered  judgment  denying  the  ri^t  of 
plaintiff  to  recover  against  defendant,  and,  a 
new  trial  being  oyermled,  plaintiff  appealed 
to  this  court. 

The  question  presented  for  our  decision  is: 
Did  the  court  err  in  taking  the  case  from  the 
consideration  of  the  Jury,  and  adjudging  the 
defendant  not  liable  in  damages  to  plaintiff? 
The  solution  of  this  question  depends  upMi 
the  answer  to  this  further  question:  Would 
the  law  sanction  a  verdict  had  the  jury  ren- 
dered one  for  plaintiff,  upon  the  evidence  sub- 
mitted to  them?  If  not,  then  it  was  the  duty 
of  the  court  to  instruct  a  verdict  for  defend- 
ant; and  not,  as  seems  to  be  the  contention 
of  the  appellant,  to  permit  the  jury  to  return 
a  verdict,  and  if,  in  the  judgment  of  the  court, 
the  verdict  was  not  warranted  by  the  evi- 
dence, to  set  it  aside,  and  grant  a  new  trial. 
We  take  It  that  it  is  now  settled  by  the  weight 
of  authority  that,  when  the  evidence  is  not 
snfflcient  in  law  to  authorize  a  finding  for  the 
plaintiff  by  fhe  jury,  the  court  is  not  required 
to  go  further  with  the  trial,  but  the  jury 
should  be  peremptorily  Instracted  to  find  for 
the  defendant     Railway  Co.  v.  Faber,  77  Tex. 


163,  8  S.  W.  61;  Pleasants  t.  Fant,  22  Wall. 
120.  The  doctrine  as  announced  In  the  cases 
here  cited,  and  in  many  others  which  might 
be  cited,  is  now  generally  recognized  and  en- 
forced by  the  courts,  both  of  England  and 
America,  in  the  trial  of  jury  cases;  and  the 
rule  which  was  formerly  observed  In  some 
courts,  which  required  a  submission  of  the 
cause  to  the  jury  if  there  were  but  a  sclntiUa 
of  evidence  to  support  an  issue  of  fact.  Is  now 
generally  repudiated. 

The  facts  of  this  case,  as  we  deduce  them 
from  the  evidence,  are  substantially  these: 
The  deceased,  Mose  Washington,  who  wa» 
the  husband  of  the  plaintiff,  left  his  home  in 
the  hitter  part  of  the  afternoon  of  December 
31,  1894,  telling  his  wife  he  was  going  on  a 
hunt,  and  when  she  next  saw  him,  about  i> 
o'clock  on  the  next  day,  be  was  dead.  She 
did  not  know  of  his  ever  returning  to  their 
house  after  he  left  on  the  afternoon  of  the 
previous  day,  nor  did  she  Icnow  anything  of 
his  movements  or  his  whereabouts  after  he 
left  the  house.  The  deceased  was  seai  be- 
tween 6  and  7  o'clock  p.  m.  on  December  SI, 
18&1,  walking  on  the  right  of  way  of  def aid- 
ant company,  and  near  to  its  track  in  the  city 
of  Houston.  He  was  going  east  at  the  time 
he  was  se^i  on  the  right  of  way,  and  on  this 
part  of  the  right  of  way  there  Is  a  footpath 
running  by  the  side  of  the  track  of  the  rail- 
way, from  the  termination  of  Holly  street 
to  a  bridge  on  said  track,  over  a  de^  ra- 
vine. This  bridge  was  built  by  defendant 
some  two  years  before  the  trial,  and  It  is  so 
constructed  as  to  admit  of  an  easy  passage 
by  footmen;  and  both  this  pathway  and  the 
bridge  had  been  much  used  by  many  t>eople 
living  in  the  First  and  Fifth  wards  of  the  dty. 
Holly  street  is  west  from  this  bridge,  and  be- 
tween this  street  and  the  bridge  the  track  of 
the  road  passes  through  a  cut  of  some  seven 
or  eight  feet  In  depth.  The  distance  from 
this  cnt  to  the  bridge  is  not  shown  with  cer- 
tainty, the  evidence  leaving  it  in  doubt  wheth- 
er the  distance  is  100,  200,  or  300  feet  In  this 
cut  about  7  o'clock  p.  m.  of  the  31st  of  De- 
cember, 1884,  a  train  moving  east  upon  the 
railway  track,  and  operated  by  the  employes 
of  defendant  was  wrecked;  and  the  next 
morning,  from  under  the  wreck,  and  Ijrlng 
wltUn  two  or  three  feet  of  the  tradt  the  dead 
body  of  Mose  Washington  was  found,  his  head 
having  been  severed  from  his  body.  There 
was  a  flat  car  in  the  derailed  train,  and  upon 
it  was  an  oil  tanli,  and  from  under  this  tank 
the  body  was  taken.  Between  the  place  of 
the  accident  and  the  bridge  was  a  switch. 
But  two  witnesses  testify  about  the  derail- 
ment of  the  train.  Both  lived  near  the  place. 
The  train  was  in  two  sections.  The  fore  sec- 
tion halted  for  the  brakeman  to  set  the  switch, 
and,  while  this  was  being  done,  the  rear  sec- 
tion of  the  train  collided  with  the  front  sec- 
tion, and  caused  the  derailment  The  train 
was  a  freight  train,  but  how  many  cars  com- 
posed it  we  are  not  informed  by  the  evidence, 
nor  does  the  evidence  show  the  number  of 
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can  In  either  section  of  the  train.  The  train 
had  come  uncoupled  at  some  point  west  of  the 
place  of  accident,  but  at  what  point  or  at  what 
distance  from  the  point  of  derailment  the  evi- 
dence Is  silent.  The  grade  of  the  track  com- 
ing east  1b  descending  from  a  point  several 
blocks  west  (but  how  many  is  not  shown) 
from  the  place  of  the  accident,  and  beyond 
that  point,  for  some  distance,  the  grade  go- 
ing east  Is  ascending.  The  witnesses  observ- 
ed no  brakeman  on  either  the  front  or  rear 
section  of  tlie  parted  train  at  the  time  of  the 
collision  and  derailment  It  was  dark,  but 
witnesses  could  tiave  seen  brakemen,  or  at 
least  their  lanterns,  on  the  top  of  the  train; 
but  neither  witness  would  testify  affirmative- 
ly that  there  was  no  brakeman  upon  either 
section  of  the  train.  They  observed  neither 
lights  nor  men  upon  the  tops  of  the  cars.  The 
evidence  gives  no  explanation  whatever  of 
the  uncoupling  of  the  train.  There  Is  no  evi- 
dence that  the  coupling  was  out  of  repair  or 
otherwise  defective.  There  Is  no  evidence 
that  those  in  charge  of  the  train  were  aware 
of  the  fact  that  the  train  had  broken  Into  sec- 
ticms,  until  the  collision  occurred.  The  time 
between  the  Iialting  of  the  front  section  and 
the  collision  is  left  in  doubt,  the  witnesses  esti- 
mating it  at  from  three  to  six  minutes.  There 
is  no  evidence  whatever  tending  to  show  that 
the  presence  of  the  deceased  at  or  near  the 
point  of  collision  was  discovered  by  any  of 
those  operating  the  train,  or  observed  by  either 
of  the  witnesses  who  saw  the  accident  There 
Is  nothing  in  the  evidence  tending  to  show 
that  the  collision  could  have  been  prevented 
by  those  oiierating  the  train  had  they  discov- 
ered that  the  train  had  parted  before  the  col- 
lision occurred. 

This  is  the  sum  and  substance  of  the  evi- 
dence in  this  case,  and  a  majority  of  this  court 
are  of  the  opinion  tliat  the  Jury  could  not  have 
reasonably  concluded  that  either  the  separa- 
tion of  the  train  into  two  sections,  or  the  col- 
lision of  the  sections,  and  the  consequoit 
derailment  of  the  train,  was  caused  by  any  de- 
gree of  negligence  on  the  part  -of  the  defend- 
ant or  its  employes;  and,  without  such  con- 
clusion, plaintiff  could  not  recover,  no  matter 
whether  the  deceased  was  a  trespasser  on  the 
right  of  way  of  defendant,  or  was  there  by 
the  permission  of  the  defmidant  Under  this 
view  of  the  case,  it  is  unnecessary  for  us  to 
determine  whether  the  deceased  was  a  tres- 
passer or  licensee  upon  the  property  of  the 
defendant.  About  the  only  evidence  of  negli- 
gence is  the  separation  of  the  train,  and  the 
collision  of  the  sections.  Such  facts,  it  seems 
to  us,  are  but  a  scintilla  of  evidence;  and, 
without  further  facts  tending  to  establish 
some  culpable  act  or  omission  on  the  part  of 
the  defendant  or  Its  servants,  a  verdict  for 
plaintiff  would  have  been  contrary  to  the  law, 
and  the  court  rightfully  Instructed  the  Jury 
to  return  a  verdict  for  the  defendant  Had 
there  been  a  contractual  relation  between  the 
defendant  and  the  deceased,  our  conclusion 
would  doubtless  have  been  that  the  fact  of  the 


separation  of  the  train,  and  the  collision  and 
derailment  would  have  been  something  more 
than  a  "scintllla  of  evidence,"  and  would  have 
been  sufficient  to  establish  prima  facie  negli- 
gence on  the  part  of  the  defendant's  servants 
In  the  operation  of  the  train.  The  Judgment 
la  affirmed. 


GALVESTON,  H.  &  S.  A.  E.  CO.  v.  8PINKS. 

(Court  of  Civil  Appeals  of  Texas.     May  28, 

18961) 

RAIUtOAD  CONVANIBS— TBBBS  OK  RiOHT  OV  WaT 

— Injort  to  AMOnriKO  Lahd. 
A  railroad  company  is  not  bound  to  re- 
move from  its  right  of  way  a  natural  growth  of 
trees  which  shade  and  injure  the  crops  upon  the 
land  of  an  adjoining  owner,  and  also  sap  such 
land  of  its  fertility,  it  not  appearing  that  the 
roots  or  branches  of  the  trees  penetrate  or  orer- 
hang  said  land. 

Appeal  from  Colorado  county  court 
Action  by  S.  H.  Spinks  against  the  Galves- 
ton,   Uarrisburg    &    San    Antonio    Railroad 
Company.     There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Brown,  Lane  &  Jackson,  for  appellant 
Foard,  Thompson  &  Townsend,  for  appellee. 

WILLIAMS,  J.  This  case  is  submitted  up- 
on the  facta  found  by  the  court  below  upon 
an  assignment  which  questions  the  correct- 
ness of  the  conclusion  of  law  based  upon 
them.  In  brief,  those  facts  are  that  appel- 
lant owns  in  fee  a  strip  of  land  upon  which 
its  railroad  is  laid,  and  on  each  side  of  which 
lie  cultivated  lands  owned  by  appellee.  Up- 
on the  land  owned  by  appellant  there  stands 
a  natural  growth  of  tall  trees,  which  shade 
and  injure  the  crops  upon  appellee's  adja- 
cent land,  and  also  sap  such  land  of  its  fer- 
tility. For  this  injury  to  crops  and  land  the 
judgment  appealed  from  was  rendered.  No 
act  of  defendant  is  shown  l>eyond  the  con- 
struction and  maintenance  of  its  road  and  its 
omission  to  cut  down  its  trees,  it  having  re- 
moved only  such  portion  of  them  as  was  nec- 
essary to  permit  the  repair  of  its  road  and 
the  operation  of  its  trains.  We  know  of  no 
principle  of  law  which  authorizes  the  Judg- 
ment The  land  and  the  trees  are  the  prop- 
erty of  appellant,  and  it  has  the  same  right 
to  them  tliat  appellee  has  to  his  land  and 
crops.  The  exercise  of  one  right  is  not  an 
invasion  of  the  other.  If  the  presence  of  the 
trees  impairs  the  productiveness  of  appel- 
lee's land,  CM-  if  the  cultivation  of  the  latter 
should  injure  the  trees,  these  results  would 
constitute  no  wrong  by  one  owner  to  the 
other,  but  would  only  be  the  incident  of 
their  ownership.  No  breach  of  any  duty 
owed  by  appellant  to  appellee  is  shown.  It 
Is  not  stated  that  the  roots  or  branches  ol 
the  trees  penetrate  or  overhang  appellee's 
land.  If  they  did,  appellee  had  the  right  to 
remove  such  roots  or  branches  as  entered  or 
overhung  his  land,  or,  if  damage  was  caused 
by  them,  it  may  be  true  that  he  could  main- 
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tain  an  action  for  snch  dflmage.  Wood,  Nnla. 
pp.  112,  113,  30G.  But  no  Bucta  case  Is  made 
here,  either  In  the  atatement  of  the  cause  of 
action  or  in  the  facta  fonnd  by  the  conrt.  It 
is  not  shown  that  appellee  has  not  kept  its 
right  of  way  In  proper  condition  for  the  safe 
and  proper  operation  of  Its  trains,  bnt  the 
contrary  Is  Inferable  from  the  findings.  Had 
It  faded  to  do  so.  this  might  be  a  breach  of 
the  dnty  which  it  owed  to  those  Interested  in 
the  manner  in  which  It  conducted  Its  road, 
but  not  of  one  due  to  appellee  to  protect  his 
land  and  crops  from  such  damage  as  that  of 
which  he  complains.  It  is  urged  that,  as 
there  is  no  statement  of  facta,  we  should  pre- 
sume that  enough  was  shown  to  snstain  the 
judgment.  But  the  conclusions  of  the  trial 
Judge  show  afilrmatlTely  the  facts  upon 
which  the  Judgment  Is  rendered,  and  the 
conclusion  of  law  based  upon  those  facta  was 
excepted  to  by  appellant  in  the  court  lielow 
and  is  erroneous.  It  Is  not  a  case  where 
there  is  an  omiesion  to  find  some  fact,  bnt 
one  In  which  a  ruling  erroneous  in  law  Is 
grounded  upon  facts  found.  Rerersed  and 
rendered. 


GIMBEL  et  ol.  t.  GOMPRECHT  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     May  28, 

1896.) 

WaoNerot,  Attaobment-Mauob— Opinion  Bti- 

DENCE. 

1.  Probable  cause  for  suing  out  an  attach- 
ment may  have  existed  though  the  attachment 
wns  nnnnthorized. 

2.  In  an  action  for  the  malicious  suing  out 
of  an  attachment,  it  is  error  to  instruct  in  terms 
thiit  malice  may  be  inferred  from  the  want  of 
probnble  canse. 

3.  Ratification  by  the  principal  of  the  act 
of  his  ngeut  iu  suing  ont  a  writ  of  attachment 
does  not  ratify  any  malice  in  his  act,  unless  the 
principal  was  aware  thereof. 

4.  In  an  action  for  wrongful  attachment, 
the  statement  of  a  third  person  to  defendant's 
agent,  by  whom  the  writ  was  sned  out,  of  facts 
on  whicn  the  agent  acted.  Is  inadmissible. 

6.  A  person  cannot  testify  as  to  whether 
he  acted  with  malice  in  sning  out  an  attach- 
ment. 

Appeal  from  district  court.  Smith  county; 
'FeUx  J.  McCord,  Judge. 

Action  by  M.  Gimbel  &  Son  against  J.  Gom- 
precht  &  Co.  There  was  a  judgment  for  de- 
fendants, and  plaintiffs  appeal.     Reversed. 

For  opinion  on  questions  certified  to  the  su- 
preme court,  see  35  S.  W.  470. 

H.  C.  &  Cone  Johnson,  for  ippellants. 
Duncan  &  Jones,  for  appellees. 

WILLIAMS,  J.  The  decision  of  the  su- 
preme court  In  answer  to  certified  questions 
necessitates  a  reversal  of  the  judgment.  The 
exceptions  to  the  plea  In  reconvention  and  to 
the  plea  in  abatement  of  the  attachment 
should  be  sostained;  and,  if  plaintiffs  show 
themselves  entitled  to  recover  their  debt. 
Judgment  should  be  rendered  for  the  amount 
of  their  debt,  and  applying  the  money  real- 


ised from  the  sale  of  the  attacted  property 
to  Its  payment.  In  case  defendants  should 
put  themselves  in  a  position  to  have  a  fur- 
ther trial  upon  a  plea  in  reconvention  of 
which  the  county  court  has  jurisdiction,  it 
may  be  important  to  have  a  decision  of  such 
points  presented  by  the  assignments  as  may 
arise  on  such  trial. 

The  court  should  have  given  special  charge 
No.  1,  asked  by  plaintiffs,  stating  the  condi- 
tions upon  which  defendants  could  recover 
exemplary  damages. 

There  was  error  in  the  charge  wherein  the 
jury  were  Instructed  tb&t,  "in  case  the  de- 
fendants were  not  about  to  dispose  of  their 
goods  with  hitent  to  defraud  their  creditors, 
the  attachment  would  be  wrongfully  sued  out, 
and  without  probable  cause."  There  may 
have  been  in  fact  no  ground  for  the  attach- 
ment, and  yet  probable  canse  for  suing  it  out 
may  have  existed.  The  language  quoted  was 
used  in  defining  the  right  to  recover  actual 
damages,  and  by  Itself  might  not  have  been 
harmful;  but  in  the  Instructions  upon  the 
subject  of  exemplary  damages  the  phrase 
"without  probable  cause"  was  used,  and  the 
Jury  would  naturally  look  to  the  clause  in 
question  as  Indicating  its  meaning. 

The  definition  of  malice  was  correct,  bnt  the 
court  should  not  have  instmcted  the  Jury  that 
"malice  may  be  implied  In  the  want  of  proba- 
ble cause."  Biering  v.  Bank,  08  Tex.  fi99,  7 
S.  W.  90;  WiUis  V.  McNeiU,  57  Tex.  476. 

The  special  Instruction  No.  7,  requested  by 
appellants  upon  the  subject  of  ratification  by 
plaintiffs  of  a  malicious  suing  out  of  the  at- 
tachment by  their  agent,  should  have  been 
given.  There  could  be  no  such  ratification 
of  the  malicious  act  of  the  agent,  if  such  It 
was,  without  knowledge  on  plaintiffs'  part 
of  the  existence  of  the  malice,  or  of  facts 
and  circumstances  from  which  it  is  to  be  in- 
ferred. The  telegram  from  the  sheriff  to 
plaintiffs  merely  Informed  them  that  the  at- 
tachment had  been  sued  out  by  the  agent, 
and  levied,  and  asked  if  they  ratified  his  act, 
to  which  plaintifls  replied,  "We  ratify  action 
of  Coldwell,  who  ropresents  us."  If  they 
knew  no  facts  which  should  have  put  them 
on  notice  that  Coidwell's  action  was  mali- 
cious, this  telegram  could  not  be  held  to  be 
an  adopticm  of  his  mallclons  conduct,  or  as 
making  them  rosponslble  for  It,  and  the  court 
should  have  so  charged  at  the  request  of 
plaintiffs. 

Evidence  that  one  Smith  told  Coldwell  that, 
"from  what  he  [Smith]  had  seen,  he  believed 
the  defendants  were  about  to  fraudulently 
dispose  of  their  property,"  was  properly  ex- 
cluded. Smith  stated  to  Coldwell  what  he 
had  seen,  and  evidence  was  admitted  of  the 
statements  thns  made.  The  other  was  only 
an  opinion  of  Smith,  based  upon  those  facts, 
and  could  not  properly  add  to  their  weight  in 
producing  in  Coidwell's  mind  a  well-grounded 
belief  that  there  was  cause  for  the  attach- 
ment. If  Coidwell's  opinion  was  not  justi- 
fied by  those  facts,  no  more  was  Smith's.    It 
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was  not  competent  for  Ckildwell  to  state  that 
he  was  not  actuated  by  malice  in  suing  out 
the  attachment.  This  involved  a  conclusion 
of  law  as  to  what  would  constitute  malice. 
But  it  was  competent  for  him  to  state  that, 
in  taking  out  the  writ,  he  did  not  intend  to 
injure  or  harass  defendants,  and  that  be  was 
actuated  oaly  by  an  honest  desire  to  collect 
the  debt  In  other  words,  a  witness  may 
testify  as  a  fact  that  he  did  or  did  not  enter- 
tain a  particular  intent,  but  he  cannot  state  a 
conclusion  of  law,  which  may  be  based  upon 
other  circumstances  besides  the  existence  of 
the  specific  Intent.  Hamburg  y.  Wood  & 
Co.,  66  Tex.  168,  18  S.  W.  623;  Sweeney  ▼. 
Conley,  71  Tex.  643,  9  S.  W.  548. 


BURNETT  T.  CASTEEL  et  al. 

(Court  of  CivU  Appeals  of  Texas.    June  4, 

1896.) 

Ambndmbst  of  Plbadino— Sals  or  Lasd— Cox- 
Missioir— Rblbasb. 

1.  Where  the  original  complaint  dedarea 
for  commissions  dae  abaolately  for  negotiating 
a  sale  of  land  for  defendants,  an  amendment  al- 
leging that  the  commissiong  were  not  to  become 
payable  until  the  purchaser  paid  a  certain  por- 
tion of  the  purchase  price,  and  that  such  por- 
tion was  paid,  does  not  set  up  a  new  cause  of 
action. 

2.  The  fact  that  in  the  sale  of  land  the  ven- 
dor and  vendee  agree  tliat  the  latter  shall  pay 
the  commissions  agreed  npon  between  the  ven- 
dor and  plaintiff  for  the  services  of  the  latter  in 
negotiating  the  sale  does  not  relieve  the  vendor 
of  liability  to  plaintifF,  in  the  absence  of  an 
agreement  on  piaintifirB  part  to  release  the  ven- 
dor. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 
'    Action  by  Casteel  &  Spears  against  J.  H. 
Burnett.    There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Jas.  B.  &  Chas.  J.  Stubbs,  for  appellant. 
Edwin  S.  Easley,  for  appellees. 


GAUUETT.  C.  J.  Appellees  sued  the  appel- 
lant for  the  recovery  of  commissions  upon  the 
price  of  a  tract  of  land  which  they  were  au- 
thorized by  the  appellant  to  sell  In  the  orig- 
inal petition,  filed  January  22,  1894,  appellees 
alleged  that  on  or  about  July  11,  1891,  they 
procured  purchasers  for  the  land  at  the  price 
and  upon  the  terms  agreed  on,  etc.  On  Octo- 
ber 17,  1894,  they  filed  an  amended  petition, 
alleging  that  under  an  oral  contract  between 
them  and  appellant  it  was  agreed  that  no 
part  of  the  commissions  should  become  due 
and  payable  until  appellant  had  received  the 
sum  of  $5,000  of  the  purchase  price  from  the 
purchasers;  and  that  subsequent  to  January 
22,  1892,  the  purchasers  had  completed  pay- 
ments amounting  to  the  sum  of  $5,000.  Ap- 
pellant demurred  to  the  amended  petition 
that  it  set  up  a  new  cause  of  action  ditlerent 
from  that  first  declared  on,  which  was 
barred  by  tbe  statute  of  limitations  of  two 
years.    The  demurrer  was  overruled  by  the 


court  Appellant  pleaded,  further,  a  gen' 
eral  denial;  limitation  of  two  years:  and  that 
it  was  agreed  between  the  appellees,  him- 
self, and  the  purchasers  that  the  purchasers 
should  pay  the  commission,  and  that  appel- 
lees were  to  look  to  them  only  for  it  Tbe 
case  was  tried  by  jury,  and  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellees. 

It  was  shown  that  the  appellant  employed 
the  appellees  to  sell  the  land,  and  agreed  to 
pay  them  a  commission  for  doing  so. 
Through  the  agency  of  appellees  the  appel- 
lant made  a  contract  with  one  C.  R.  Munger 
to  sell  the  land  to  him  and  his  associates 
upon  terms  fully  set  forth  in  a  written  con- 
tract signed  by  Monger  and  the  appellant 
One  thousand  dollars  was  paid  in  cash,  and 
the  balance  was  to  be  paid  in  deferred  In- 
stallments. Pending  the  sale,  appellees 
agreed  to  accept  2  per  cent,  of  the  purchaae 
price  as  their  commission,  which  appellant 
agreed  to  pay  when  he  had  received  aa 
much  as  $5,000  of  the  purchase  money.  In 
the  negotiations  between  Munger  and  tbe 
appellant  it  was  agreed  that  Munger  should 
pay  the  commission  of  appellees,  and  It  was 
so  expressed  in  the  contract  which  was  re- 
duced to  writing  by  Casteel,  one  of  the  ap- 
pellees, at  the  dictation  of  Burnett  and  Mun- 
ger; but  appellees  never  agreed  to  look  to 
Munger  for  their  commission.  Subsequent 
to  January  22,  1892,  which  was  Just  two 
years  prior  to  the  time  the  original  petition 
was  filed,  and  prior  to  October  17,  1892. 
which  was  two  years  prior  to  the  filing  of 
the  amended  petition,  Munger  completed  the 
payment  of  $5,000  to  appellant  upon  tbe  pur- 
chase price  of  the  land.  Upon  the  contested 
facts  the  findings  of  tbe  jury  have  been 
adopted,  since  they  are  supported  by  the  evi- 
dence. The  amended  petition  did  not  set  up 
a  new  cause  of  action.  As  exhibited  In  the 
original  petition,  the  cause  of  action  was  for 
a  commission  of  2  per  cent,  due  absolutely 
on  tbe  date  of  the  sale  of  the  land,  while  tn 
tbe  a^nended  petition  tbe  transaction  out  of 
which  tbe  liability  grew  is  the  same  as  set 
out  in  the  original  petition,  only  the  date  of 
payment  being  changed,  and  the  payment 
made  contingent  upon  the  receipt  of  $5,000 
of  the  purchase  money. 

The  sixth  and  eighth  assignments  of  er- 
ror are  as  follows:  "Sixth.  The  court  erred 
in  that  part  of  the  charge  which  reads  as 
follows:  The  mere  fact  that  In  the  writ- 
ten agreement  between  Burnett  and  the  pur- 
chaser, Munger,  that  Munger  was  to  pay 
the  two  per  cent,  commission,  would  not  re- 
lease Burnett's  liability  to  the  plaintiffs  for 
the  commissions  If  the  facts  show  liability 
on  the  part  of  Burnett  to  plaintiffs,  and  Bur- 
nett would  have  to  look  to  Munger  alone  for 
any  commissions  that  might  be  paid  by  the 
defendant  to  plaintiffs;'  because  It  Is  dis- 
tinctly a  comment  upon  the  evidence,  and  in- 
dicates the  opinion  of  the  court,  and  this  par- 
ticular part  of  the  evidence  should  not  have 
been  singled  out  and  eliminated  from  the 
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cause.  The  Jury  bad  the  right  to  consider 
this  fact  In  connection  with  the  other  evi- 
dence; and  this  portion  of  the  charge  was,  In 
effect,  upon  the  weight  of  the  evidence,  was 
partial  and  incomplete,  and  had  a  tendency 
to  mislead  the  Jury  to  defendant's  prejudice." 
"Eighth.  The  court  erred  In  refusing  to  give 
charge  No.  2  asked  by  defendant,  and  which 
was  In  the  following  language:  'The  Jury  are 
instructed  that.  In  order  to  hold  defendant 
liable,  the  evidence  should  show  that  he 
agreed  to  pay  plaintiffs  the  commissions, 
and  was  not.  through  any  conduct  on  the 
part  of  plaintiffs,  or  either  of  them,  led  by 
them  to  believe  that  they  would  look  to  Hun- 
ger for  their  commissions,  and  not  to  him; 
and  unless  you  believe  that  the  minds  of  the 
plaintiffs  and  defendant  met  upon  this  ques- 
tion, and  that  It  was  understood  that  plain- 
tiffs should  look  to' Burnett,  and  not  to  Hun- 
ger, then  your  verdict  should  be  for  defend- 
ant' "  The  Issues  presented  by  the  evidence 
In  the  case.  In  addition  to  time  of  payment, 
were  whether  or  not  Burnett  had  agreed  to 
pay  the  appellees  the  commissions  for  the 
sale  of  the  land,  audi  If  so,  had  they  re- 
leased him,  and  agreed  to  look  to  Munger. 
So  we  think  the  court  did  not  err  in  Instruct- 
ing the  Jury  as  to  the  effect  of  the  wrlttoi 
agreement  between  Burnett  and  Munger; 
and  the  instruction  complained  of,  when  tak- 
en in  connection  with  the  further  Instruc- 
tion that,  unless  the  Jury  believed  from  the 
evidence  that  It  was  mutually  understood 
and  agreed  by  and  between  appellees  and  ap- 
pellant that  he  should  pay  the  commission 
sued  for,  then  their  verdict  should  be  for  de- 
fendant, presented  Issues  fairly  and  com- 
pletely to  the  Jury.  There  was  no  question 
of  estoppel  In  the  case.  It  was  simply  a 
question  of  fact  whether  or  not  appellees 
had  agreed  to  release  Burnett;  and  it  would 
not  have  been  proper  for  the  court  to  have 
given  the  requested  Instruction  No.  2.  If 
there  was  any  error  in  admitting  the  evi- 
dence of  Munger,  complained  of,  It  Is  not 
shown  to  be  material.  Appellees  produced  a 
purchaser  for  the  land,  with  whom  the  ap- 
pellant contracted,  so  the  court  did  not  err 
in  refusing  to  give  the  sixth  special  instruc- 
tion requested  by  the  appellant  Judgment 
affirmed. 


THOMPSON  et  al.  v.  POnD. 
(Court  of  Civil  Appealfi  of  Texas.    June  4, 

1896.) 

Patbkts— RscoRD  or  Fibld  Notss — BrFEcr. 

The  failure  to  record  the  field  notes  In 

the  county  where  a  portion  of  the  land  was  sit- 

oated  will  not  invalidBte  the  patent  from  the 

■tate,  as  against  persons  who  settled  upon  that 

Kortion  thereof,  intending  to  acquire  it  as  a 
omestead,  but  who  never  complied  with  the 
provisions  of  the  statute  regulating  the  subject 

Appeal  from  district  court  Wharton  coun- 
ty;  T.  S.  Reese,  Judge. 
Action   by    Sophia    Ford    against    Frank 


Thompson  and  others  to  recover  a  certain 
section  of  land.  Plaintiff  had  Judgment  and 
defendants  appeaL   Afflrmed. 

Appellee  sued  appellants,  Frank  Thompson 
and  Mrs.  Louisa  Sankblal  and  others,  to  re- 
cover section  of  land  No.  24,  which  lies  along 
the  line  of  Jackson  and  Wharton  counties. 
She  recovered  Judgment  against  all  of  de- 
fendants, and  two  of  them  have  appealed. 
This  land  was  located  as  an  alternate  section 
for  the  school  fund  In  1874,  by  virtue  of  a 
certificate  Issued  to  the  Washington  County 
Railroad  Company,  and  the  field  notes  of  the 
survey  were  filed  In  the  general  land  office 
December  31,  1874,  and  before  that  date  had 
been  filed  In  the  office  of  the  county  survey- 
or of  Wharton  county,  but  were  never  re- 
corded In  Jackson  county.  There  Is  some 
uncertainty  as  to  the  location  of  the  boundary 
line  between  Wharton  and  Jackson  counties,— 
the  maps  In  use  In  the  land  office,  and  rec- 
ognized there,  showing  the  line  at  one  place; 
and  a  survey  made  by  one  CoUlngsworth,  In 
1861,  under  authority  from  the  commission- 
ers' court  of  Wharton  county,  showing  It  to 
be  at  a  different  place.  According  to  the  for- 
mer map  the  section  No.  24  is  situated  whol- 
ly in  Wharton  county,  but  according  to  the 
latter  a  portion  of  It  Is  In  Jackson  county, 
and  such  portion  Is  the  land  In  dispute.  On 
the  2d  day  of  January,  188S,  B.  C.  King  made 
a  contract  with  the  state  for  the  purchase  of 
section  24;  and,  having  complied  with  the 
law  regulating  such  sales,  a  patent  for  It 
was  issued  to  her  January  28,  1896.  Appel- 
lee has  acquired  her  title.  Appellant  Sank- 
blal claims  a  tract  of  160  acres,  known  as  the 
"J.  B.  Wallace  Survey,"  which,  according  to 
the  maps  in  the  land  office,  dated  1866,  lies 
wholly  in  Jackson  county,  but  which,  to  the 
extent  of  40  acres,  conflicts  with  section  2«. 
This  is  the  subject  of  the  controversy  be- 
tween Mrs.  Sankblal  and  appellee.  In  1861, 
J.  B.  Wallace  settled  upon  this  160  acres  of 
land,  intending  to  acquire  it  as  a  homestead, 
but  never  compiled  with  the  provisions  of  the 
statute  regulating  the  subject  He  continued 
to  reside  on  the  land  until  1878.  In  that  year 
Mrs.  Sankblal  purchased  his  interest  and  re- 
ceived a  deed  for  the  tract,  which  was  duly 
recorded;  and  she  has  since  Uved  upon  ttu>. 
tract  and  has  regularly  paid  all  of  the  taxes 
thereon,  but  she  has  never  Uved  upon  or 
occupied  the  part  of  the  tract  embraced  la 
the  lines  of  section  24  except  that  at  some 
time  which  is  not  shown,  she  has  put  a  fence 
utx>n  it  She  has  no  other  claim  except  such 
as  was  acquired  through  the  deed  from  Wal- 
lace, and  her  occui>ancy.  Appellant  Thomp- 
son settled  on  the  land  claimed  by  him  In 
1891,  and  made  application  to  acquire  It  as 
a  homestead,  but  has  not  complied  with  the 
provisions  of  the  statute,  so  as  to  entitle  him 
to  hold  the  same  as  a  homestead.  He  has 
continued  since  1891  to  reside  on  the  land, 
occupying  the  part  In  conflict  with  section 
24.   His  fleld  notes  were  returned  to  the  land 
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office  In  Febniary,  1806.  Neither  of  tbe  ap- 
pellants, prior  to  the  instltntlon  of  the  suit, 
had  notice  of  any  adyerse  claim,  or  that  it 
-was  claimed  that  the  land  which  they  occo- 
pied  lay  in  Wharton  connty.  There  ia  no 
statement  of  facts,  the  foregoing  statement 
being  based  upon  the  trial  Judge's  findings, 
and  It  is  as  full  as  can  be  made  from  such 
findings. 

John  O.  Rowlett.  Henry  T.  Chivers,  J.  D. 
Owen,  and  O.  S.  York,  for  appellants.  Linn 
&  Mitchell,  for  appellee. 

WILXXA.MS,  J.  (after  sUUng  the  facts).  It 
is  claimed  that  the  patent  for  section  24  is 
void  as  to  that  portion  of  tbe  land  which 
lies  in  Jackson  county,  because  the  field 
notes  were  never  recorded  In  that  county.  It 
is  not  made  to  appear  that  the  land  in  con- 
troversy is  in  Jackson  county,  and  this  would 
perhaps  suffice  to  dispose  of  the  case.  But, 
if  this  fact  were  shown,  tbe  conclusion  con- 
tended for  would  not  follow.  The  validity 
of  the  patent  when  issued  would  not  be  af- 
fected by  the  mere  failure  of  the  county 
surveyor  to  have  the  field  notes  recorded  In 
both  counties.  The  patent  Itself  passes  the 
legal  title  of  the  state  to  the  land  which  it 
embraces,  and  only  the  state  or  some  person 
having  acquired  a  right  to  the  land  prior  to 
Its  issuance  could  attack  it  If  appellants 
had  succeeded  in  showing  that,  before  the 
issuance  of  the  patent,  they  bad  acquired  a 
better  right  to  the  land  than  that  of  the 
patentee,  the  patent  would  not  preclude  them 
from  asserting  it  But  the  finding  of  the  coiurt 
below  is  that  neither  of  them  had  complied 
with  the  law,  so  as  to  give  them  tbe  right  to 
the  land  as  homestead.  They  were  not,  there- 
fore, in  a  position  to  contest  the  title  acquired 
by  appellee  through  her  purchase  from  the 
state,  by  asserting  that  they  had  settled  upon 
tbe  land,  and  taken  tbe  steps  essential  to 
fix  their  rights  to  it  as  homestead,  without 
notice  of  the  prior  location.  Whether  or  not, 
under  articles  8904,  3923,  and  3965,  Rev.  St 
1879,  the  survey  of  the  land,  the  record  of  the 
field  notes  in  Wharton  connty,  and  the  re- 
turn of  them  to  the  land  office,  would  be  no- 
tice to  subsequent  locators  on  the  part  of  It 
in  Jackson  county,  If,  indeed,  any  of  It  was 
located  in  that  county,  we  need  not  decide. 
In  the  cose  of  Oroesbe<^  v.  Harris,  82  Tex. 
415,  19  S.  W.  860,  it  is  held,  under  a  similar 
state  of  facts,  that  the  field  notes  in  the 
land  office  gave  notice  of  the  entire  location. 
At  any  rate,  the  failure  of  tbe  surveyor,  mak> 
ing  a  survey  of  land  lying  partly  In  a  county 
adjoining  his  own,  to  send  the  field  notes  to 
such  other  county  for  record,  does  not  ren- 
der tbe  location  void,  for  by  the  terms  of  ar- 
ticle 3904  it  is  declared  to  be  valid;  and,  a* 
neither  of  appellants  has  shown  a  right  to 
the  land,  they  cannot  claim  to  be  innocent 
purchasers.  I'heconduslon  of  the  trial  judge 
that  Mrs.  Sankbiol  failed  to  sustain  her  plea 
of  limitations  was  correct    No  objection  was 


taken  in  the  court  below  to  tbe  Joint  Judg- 
ment for  costs  against  all  of  the  defendants; 
nor  was  there  any  effort  made  to  have  the 
court  apportion  the  costs.   Affirmed. 


SCHNEIDER  v.  HILDBNBBAND  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  11, 

1896.) 

Bpsoino  Perporhancc — CoimtAor  to  Cohvbt — 

— 8TIPDI.ATION  rOH  AUBITBATION. 

A  contract  between  lessor  and  lessee  pro- 
vided that  on  tbe  expiration  of  the  lease,  the 
lessor  or  his  personal  representative  should  con- 
vey to  the  lessee,  if  the  tatter  so  desired,  the  fee 
of  the  premises,  and  stipulated  that  if  the  par- 
ties could  not  agree  on  the  price,  it  shoula  be 
determined  by  two  arbitrators,  mutually  chosen, 
or  by  an  nmpire  to  be  appointed  by  the  arbitra- 
tors in  case  they  disagreed.  Beta  that,  as  the 
stipniation  for  determining  the  price  was  not 
essential  to  the  validity  of  the  contract,  a  court 
of  equity  ahooid  disregard  it,  and,  in  case  the 
parties  to  the  contract  are  unable  to  a^ree  oa 
the  price,  enforce  specific  performance  against 
the  lessor  ot  his  personal  representative,  on  pay- 
ment of  a  fair  consideration,  to  be  determmed 
by  the  court 

Error  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Action  by  C.  Hildenbrand  &  Ck).  against 
Fred  Schneider,  administrator  of  O.  F.  Hilden- 
brand, deceased,  to  enforce  q>ecific  perform- 
ance of  a  contract  between  plalntUTs  and  bi- 
testate  for  the  conveyance  of  land,  and  for  the 
determination  of  tbe  price  through  arbitra- 
tors. From  a  decree  enforcing  the  contract 
in  strict  accordance  with  its  terms,  defendant 
brings  error.    Reversed. 

Wheeler  &  Rhodes,  for  plaintiff  in  error. 
Jas.  B.  &  Chaa.  J.  Stubbs,  for  defendants  in 
error. 

PLEASANTS,  J.  This  suit  was  instituted 
in  the  probate  court  of  Galveston  county,  by 
the  defendants  in  error  against  the  plaintUt 
In  error,  upon  a  contract  in  writing  made  in 
September,  1883,  between  O.  F.  Hildenbrand, 
now  deceased,  and  of  whose  estate  the  plain- 
tlfl  In  enor  is  administrator,  and  the  firm  of 
O.  Hildenbrand  &  C!o.,  then  composed  of  G. 
Hildenbrand  and  Pat  Barry,  the  former  ot 
whom  subsequently  died,  leaving  the  defend- 
ant in  error  Mrs.  Elise  Hildenbrand,  bis  wid- 
ow, his  sole  legatee  and  devisee.  By  the 
contract,  C.  F.  Hildenbrand  leased  to  0. 
Hildenbrand  &  Co.,  .for  the  term  of  10  years, 
certain  real  property  situated  in  the  city  of 
Galveston,  and  which  was  fully  described  by 
reference  to  lots  and  blocks  of  the  city;  and 
the  lessor  agreed,  in  further  consideration  of 
the  lease,  upon  the  expiration  thereof,  should 
the  lessees  so  desire,  to  convey  to  them,  by 
deed  of  general  warranty  in  fee,  the  entire 
property,  with  the  stipulation  that  If  they 
(the  lessor  and  lessees)  should  be  unable  to 
agree  upon  the  price  or  value  of  said  proper- 
ty, it  should  be  determined  by  two  arbitra- 
tors, one  to  be  chosen  by  the  lessor,  and  the 
other  by  the  lessees,  and,  in  case  the  arbi- 
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trators  should  not  agree,  they  should  refer 
the  question  ot  disagreement  to  an  umpire 
to  be  chosen  by  them,  and  the  price  fixed  by 
the  arbitrators  or  the  umpire  should  be  the 
value  of  the  property,  and,  upon  the  payment 
of  which  by  the  lessees,  the  lessor  or  his 
personal  representative  should  make  convey- 
ance to  them  of  the  property;  and  said  con- 
tract further  stipulated  that  in  case  of  the 
neglect  or  refusal  of  the  lessor  or  his  personal 
representative,  upon  demand  made  therefor 
by  the  lessees,  to  appoint  an  arbitrator  In  ac- 
cordance with  the  terms  of  the  contract,  then 
the  lessees  should  select  an  umpire,  who  alone 
should  fix  and  determine  the  value  of  the 
property,  and  such  valuation  should  be  the 
purchase  price.  The  object  of  the  suit  was  to 
enforce  specific  performfljice  of  the  contract, 
and  the  application  averred  that  applicants, 
desiring  to  purchase  the  property  in  accord- 
ance with  the  terms  of  the  contract,  bad  de- 
manded compliance  therewith  of  the  adminis- 
trator of  the  estate  of  the  said  C.  Hilden- 
brand,  deceased,  and  they  were  unable  to 
agree  upon  the  price  of  the  property,  and  that 
the  administrator  had  declined,  after  appoint- 
ing an  arbitrator,  to  proceed  to  determine  the 
value  of  the  property  in  the  manner  provided 
in  said  contract,  niwn  the  ground  that  he  was 
not  authorized  to  carry  out  the  agreement  to 
arbitrate  as  provided  in  the  contract,  and  that 
the  probate  court  alone  had  jurisdiction  of  the 
matter;  and  the  applicants  prayed  that  the 
administrator  be  by  the  court  authorized  to 
carry  out  the  provision  of  said  contract,  and 
to  appoint  an  arbitrator,  and  to  specifically 
execute  said  contract,  and  for  general  relief. 
To  this  application  the  administrator  made 
answer:  That  the  court  was  without  Jurisdic- 
tion to  grant  the  application,  and  that  he  sub- 
mitted himself  to  the  Jurisdiction  of  the  court 
solely  for  the  puriKise  of  answering  the  ap- 
plication; that  the  death  of  his  Intestate  had 
revoked  the  agreement  to  appoint  arbitra- 
tors, and  that  specific  iierfonnance  of  the 
contract  could  be  obtained  only  in  the  mode 
prescribed  by  the  statute.  And  the  admin- 
istrator further  excepted  to  the  application  on 
the  ground  that  applicants  had  not  presented 
their  claim  in  the  manner  provided  by  law, 
and  he  prayed  that  the  application  be  refused, 
and  that  he  recover  costs  against  applicants. 
Upon  hearing  of  the  application,  the  comity 
court  made  and  entered  the  following  decree: 
"No.  2,368.  Estate  of  C.  F.  Hildenbrand,  De- 
ceased; Fred  Schneider,  Administrator.  Jan- 
uary 4tb.  1894.  This  day  came  on  to  be 
heard  the  application  of  C.  Hildenbrand  & 
Co.,  a  firm  composed  of  Mrs.  Bllse  Hilden- 
brand, widow  of  Ohristlan  Hildenbrand,  de- 
ceased, and  Pat  Barry,  praying  that  said  ad- 
ministrator be  required  by  this  court  to  act 
under  and  in  accordance  with  the  provisions 
of  an  agreement  made  by  and  between  C.  F. 
Hildenbrand,  in  his  lifetime,  and  Pat  Barry 
and  Christian  Hildenbrand,  and  praying  for 
specific  performance.  And  It  appearing  to 
the  court  that  the  material  averments  of  the 
v.36s.w.no.6— 50 


application  are  true,  and  that  applicants  are 
entitled  to  the  orders  and  relief  therein  pray- 
ed, it  is  accordingly  ordered,  adjudged,  and 
decreed  that  said  Fred  Schneider,  adminis- 
trator of  C.  F.  Hildenbrand,  deceased,  be,  and 
is  hereby,  authorized  and  ordered  to  appoint 
an  arbitrator  within  20  days  from  the  date 
thereof,  who  shall  act  In  connection  with  an 
arbitrator  to  be  appointed  by  the  said  C. 
Hildenbrand  &  Oo.  (the  parties  hereto  having 
failed  to  agree  upon  the  value  or  price  of 
the  lots  described  hi  said  application)^  which 
arbitrators  shall  appraise  the  value  of  the 
following  described  real  estate,  namely,  lot» 
8,  9,  10,  11,  12,  13,  and  14  in  block  No.  446, 
also  lots  Nob.  1,  2,  3,  4,  and  5  in  block  No. 
327,  except  that  part  of  lot  No.  1  occupied^ 
by  the  house  thereon  known  as  the  butcher 
shop  or  house,  and  all  of  which  property  i» 
situated  in  the  city  and  county  of  Galveston,, 
state  of  Texas,  and  Is  so  numbered  and  de- 
scribed on  the  map  or  plan  of  said  city;  and,, 
should  said  arbitrators  fall  to  agree  upon  and 
fix  the  value  and  price  of  said  lots,  then  they, 
said  arbitrators,  to  be  appointed,  shall  agree 
upon  and  appoint  a  third  person  or  umpire 
to  act  with  them,  who  shall  fix  the  valuation- 
or  price  of  said  lots;  and  the  valuation  or 
price  that  may  be  fixed  in  accordance  with- 
said  agreement  and  this  decree  shall  be  the- 
purchase  price  of  said  property,  upon  the  pay- 
ment of  which  by  said  applicants  the  said 
administrator  shall  execute  a  deed  to  said 
property  to  said  applicants;  and,  in  case  such 
administrator  shall  refuse  to  appoint  an  ar- 
bitrator, then  the  arbitrator  appointed  by  the 
said  applicants  shall  have  the  right  to  fix  the 
value  of  said  pnqterty,  which  shall  then  be 
the  purchase  price  thereof;  and  the  adminis- 
trator and  the  arbitrators  and  umpire  that 
shall  or  may  be  appointed  shall  conform  in 
their  actions  to  the  directions  of  this  order 
and  the  terms  of  said  agreement,  a  copy  of 
which  is  annexed  to  the  application.  And 
said  administrator  Is  further  ordered  to  make 
due  report  of  his  actions  herein,  and  all  the 
proceedings  authorized  and  required  by  this 
decree,  to  this  court,  within  40  days  from 
the  date  hereof,  and  also  to  make  report  of 
the  action  and  proceedings  of  said  arbitrators 
and  umpire,  should  one  be  appointed,  and 
the  result  thereof,  within  40  days  from  this 
date.  To  all  of  which  judgment  and  order 
the  said  administrator  excepts,  and  in  open 
court  gives  notice  of  appeal."  From  this 
Judgment  the  administrator  appealed  to  the 
district  court,  and  In  that  court.  In  addition 
to  the  exceptions  and  defenses  made  in  the 
probate  court,  the  administrator,  by  amend- 
ing his  answer,  objected  to  the  appUcatloa 
on  the  ground  of  failure  of  applicants  to  make 
the  heirs  of  his  intestate  and  the  heirs  of  the- 
deceased,  C.  Hildenbrand  (one  of  the  parties 
to  the  contract  sued  on),  parties  defendant. 
Defendant  also  urged  the  revocation  of  the 
agreement  in  the  contract  for  arbitration,  by 
reason  of  the  death  of  said  C.  Hildenbrand; 
and  he  filed  and  made  itart  of  his  answer  a. 
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formal  reyocatlon  of  power  of  attorney  here- 
tofore given  by  him,  said  administrator,  to  any 
one,  to  arbitrate  for  him,  and  on  behalf  of 
the  estate  of  bis  Intestate,  the  price  or  value 
of  the  property  described  in  the  contract  sued 
on.  Upon  trial  of  the  cause  In  the  district 
court,  thai  court  overruled  all  the  exceptions 
of  the  administrator,  and  rendered  a  decree 
requiring  the  administrator  to  carry  out  the 
contract  in  strict  accordance  with  its  terms, 
and  ordering:  the  administrator  to  make  con- 
veyance of  the  property  when  the  purchase 
price  determined  by  arbitration,  as  provided 
In  the  contract,  should  be  paid  blm  by  ap- 
pellees, and  requiring  and  directing  the  ad- 
ministrator to  make  full  report  within  a  given 
time  of  his  action  In  the  premises  to  the 
probate  court,  and  from  that  decree  the  ad- 
ministrator has  appealed  to  this  court 

The  appellant's  first  proposition  is  that  the 
death  of  C.  F.  Hildenbrand,  the  lessor  and 
owner  of  the  lots  the  subject  of  litigation,  re- 
voked and  annulled  the  agreement  in  the  con- 
tract, to  determine  the  value  of  the  proper- 
ty by  arbitration  In  case  of  disagreement  be- 
tween the  parties.  And  this  seems  to  be  the 
role,  unless  the  contingency  of  the  death  of 
the  parties  be  provided  for  In  the  agreement 
to  arbitrate,  as  seems  to  have  been  done  in 
this  instance;  at  least,  in  reference  to  the 
lessor,  the  appellant's  Intestate.  2  Pars. 
Cont  p.  712.  But  the  solution  of  this  propo- 
sition Is  unnecessary  In  the  view  we  take 
of  this  case.  As  to  the  proper  remedy  to  be 
pursued  in  cases  like  the  one  presented  in 
this  appeal,  we  find  there  has  been  much  con- 
flict of  opinion  in  the  courts.  It  has  been 
held  by  a  court  of  high  authority  that  where 
a  sale  was  provided  for  in  a  lease,  at  a  price 
to  be  fixed  by  two  persons  to  be  mutually 
chosen,  or  by  an  umpire  to  be  appointed  by 
the  arbitrators  In  case  of  disagreement,  and 
where  the  appraisers  failed  to  agree  upon 
the  price,  or  the  person  to  be  appointed  um- 
pire, a  bill  for  specific  performance  of  the 
contract  would  not  lie,  on  the  ground  that 
the  contract  was  Incomplete  and  inoperative, 
until  the  price  was  determined  according  to 
the  provisions  of  the  lease.  Vide  Milnes  v. 
Gery,  14  Ves.  400.  And  the  principle  inv<dv- 
ed  in  that  decision  has  been  followed  in  the 
case  of  Greason  v.  Keteltas,  17  N.  Y.  491, 
and  in  Hopkins  v.  Oilman,  22  Wis.  476;  these 
courts  holding  in  the  cases  cited  that,  for  the 
wrongful  failure  to  complete  an  agreement 
for  arbitration,  the  proper  remedy  was  an  ac- 
tion at  law  for  damages:  Bat  the  doctrine 
In  these  cases  has  been  followed  to  a  limited 
extent  only  by  the  American  courts,  and 
seems  to  be  applicable  only  to  contracts  for 
arbitration  in  which  the  language  of  the 
stipulation  makes  the  mode  of  determin- 
ing the  price  by  arbitration  a  condition  to 
the  validity  of  the  agreement,  and  to  cases 
in  which  parties  can  be  easily  placed  in 
statu  quo,  or  where  an  action  in  damages 
can  be  made  to  afford  an  adequate  reme- 
dy.    Vide  Coles  v.  Peck,  90  Ind.  339.     Bat 


when  the  case  is  one  In  wlilch  the  stipa- 
lation  for  determining  the  price  of  the  prop- 
erty, by  its  language,  will  allow  it  to  be 
treated  as  not  essential  to  the  validity  of  the 
contract,  and  itself  as  virtually  an  agreement 
to  sell  the  property  at  a  fair  price,  if  the 
means  specified  for  ascertaining  the  price 
fall  for  any  reason  the  contract  is  not  treated 
as  void  or  Inoperative,  but  a  court  of  equity 
wUl,  in  a  suit  for  specific  performance,  by 
some  legitimate  mode,  ascertain  the  reasona- 
ble and  fair  price  of  the  property.  The  con- 
tract sued  on  falls,  we  think,  in  the  latter 
class  of  cases  to  which  we  have  referred. 
Bat  a  court  of  equity  will  not  decree  a  spe- 
cific performance  for  the  sale  of  property  ex- 
cept upon  the  payment  of  a  fair  and  adequate 
price  by  the  vendee.  Vide  2  Story,  Eq.  Jur. 
I  7B1;  Seymour  v.  Delancy,  6  Johns.  Ch.  222. 
And,  the  price  not  having  been  agreed  upon 
In  this  case  by  the  parties,  the  stipulation 
to  determine  the  price  by  arbitration  should 
have  been  treated  as  Immaterial,  and  the  trial 
court  should,  by  appropriate  Judicial  inquiry, 
have  ascertained  what  was  the  fair  and  rea- 
sonable price  of  the  property,  before  decree- 
ing specific  performance.  This  a  court  must 
do  itself,  and  not  relegate  it  to  any  one,  be- 
fore it  decrees  a  specific  performance,  and 
compels  the  execution  of  a  conveyance  of  the 
property  in  accordance  with  the  terms  of  the 
contract  For  the  errors  here  pointed  out 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  another  trial  In  conformity  to 
the  rules  of  law  herein  announced.  We  dis- 
cover no  other  error  In  the  record,  and  the 
other  assignments  will  not  be  discussed.  The 
Judgment  is  reversed. 


WESTERN  UNION  TEL.  CO.  v.  DRAKE. 

(Court  of  Civil  Appeals  of  Texas.     May  30, 

1896.) 

TbLSQKUPH  COMPAIIIES  —  DOTT  TO  DSUVBB    HB9- 

8AOB— CoNTaAOT. 

Defendant  received  a  message,  addressed 
to  the  sendee  at  P.,  a  conntcy  post  office,  at 
which  it  iiad  no  telegraph  atatien,  noticing  the 
sendee  of  the  illness  of  his  brother-in-law,  and 
contracted  to  send  the  message  from  its  near- 
est station  to  the  sendee  by  special  messenger, 
payment  of  the  additional  price  for  the  messen- 
ger tieing  gnaraatied.  The  sendee  lived  four 
miles  from  P.,  and  between  it  and  the  station 
to  wliich  the  message  was  sent  Held,  that  de- 
fendant was  required  to  deliver  the  message  by 
Bpedai  messenger,  if  the  sendee,  by  reasonable 
efforts,  coold  have  been  found. 

Appeal  from  district  court  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  O.  A.  Drake  against  the  West- 
em  Union  Telegraph  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afilrmed. 

Stanley  &  Spoonts,  for  appellant  Cartw  & 
Lewright  for  appellee. 

HUNTER,  J.  This  suit  was  instituted  by 
appellee  to  recover  of  appellant  damages  for 
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mental  angnUili  for  an  alleged  fallnre  on  the 
part  of  appellant  to  transmit  a  certain  mes- 
Bage  delivered  to  It  at  Decatur,  Tex.,  to  be 
transmitted  to  Bowie,  Tex.,  over  its  wires, 
and  thence  aboat  20  miles  in  the  conntry  by 
special  messenger  to  0.  A.  Giflord,  at  Post 
Oak,  in  Jack  county,  a  country  post  office. 
The  message  was  as  follows:  "Decatnr,  Tex- 
as, January  26,  1892.  To  0.  A.  Gilford,  Post 
Oak,  Texas.  (Mall.)  Perry  can't  live.  Can 
you  come?  Answer.  [Signed]  Mrs.  P.  W. 
Drake."  0.  A.  Glfford  was  the  sender's  broth- 
er, and  Perry  was  her  husband.  The  evi- 
dence establishes  sufficient  facts  to  sustain 
the  verdict  of  |700,  If  the  telegraph  company 
is  liable  at  all.  In  fact,  no  complaint  is  made 
against  the  amount  of  the  vndlct  The  rec- 
ord shows  that  Giflord  resided  on  a  farm 
three  miles  from  Post  Oak,  and  near  the 
main  road  leading  from  Bowie  to  Post  Oak, 
but  had  no  office  or  place  of  business  at  Post 
Oak;  that  he  was  not  at  Post  Oak  on  the  2Bth 
day  of  January,  nor  did  he  go  there  tmtU  on 
the  28th  day  of  January,  when  he  received 
the  message  from  the  hands  of  the  post- 
master at  about  12  o'clock  noon  of  that  day. 
It  is  about  40  miles  from  Decatur  to  Bowie 
by  rail,  and  about  86  miles  from  Decatur  to 
Post  Oak.  As  soon  as  the  message  was  re- 
ceived by  Glfford,  he  Immediately  returned 
home,  and  thence  went  at  once  across  the 
country  in  a  buggy  to  Decatur,  but  when 
he  arrived  his  brother-in-law  had  been  burled; 
he  having  died  on  the  morning  of  the  26th 
about  6  o'clock.  If  the  message  had  been  de- 
livered to  him  at  11  or  12  o'clock  of  the  25th, 
which  could  have  been  done  by  special  mes- 
senger from  Bowie,  he  would  and  could  hare 
driven  to  Decatur  that  afternoon  and  night, 
and  would  have  been  with  his  sister  and  her 
husband  during  his  last  hours,  and  aided  and 
comforted  her  In  her  deep  sorrow  and  dis- 
tress. Tlie  message  was  delivered  to  appel- 
lant's agent  at  Decatnr  at  about  8  o'clock 
a.  m.  on  the  25th  by  Rev.  Mr.  Leatherwood, 
whose  undisputed  testimony  Is  that  he  ex- 
plained to  the  agent  the  necessity  of  dispatch 
in  delivering  the  message  and  the  relation- 
ship in  part  of  the  parties,  and  that  It  would 
not  do  to  mail  the  message  at  Bowie  to  Glf- 
ford at  Post  Oak;  that  he  would  not  send 
it  if  It  was  to  be  mailed,  but  required  It  to 
be  sent  from  Bowie  to  Glfford  at  Post  Oak 
by  8i)eclal  messenger,  and  offered  to  pay  the 
price,  which  the  agent  said  would  be  $2.50  or 
$3,  when  the  agent  said  he  did  not  know 
what  amount  to  charge,  but  agreed  to  send 
by  special  messenger  upon  Mr.  Leatherwood 
agreeing  to  g^iaranty  the  cost  of  so  sending, 
which  he  did,  and  it  was  then  delivered  to 
be  sent  by  special  messenger  from  Bowie. 
The  agent,  however,  sent  the  message  to 
Bowie  at  once,  but  marked  it  to  be  mailed  to 
Post  Oak,  and  it  was  so  mailed.  The  agent 
at  Bowie  received  It  between  8  and  9  o'clock 
the  same  morning,  and  put  it  In  an  envelope, 
and  addressed  it  as  follows:  "C.  A.  Glfford, 
Post  Oak,  Texas.    Important  telegram.    An- 


swer at  once,"— and  placed  It  in  the  post  of- 
fice. The  mail  leaves  Bowie  for  Post  Oak  at 
about  1  o'clock  p.  m.  every  day,  and  reaches 
Post  Oak  about  6  o'clock  on  the  seme  day. 
It  had  been  arranged  between  Glfford  and 
Mis.  Drake,  his  sister,  that  she  should  send 
him  a  telegram  if  her  hu^iumd's  Illness 
should  take  a  fatal  turn,  and  he  agreed  to 
go  to  her  at  once,  and  he  was  expecting  a 
telegram  from  her  at  any  time.  The  mes- 
sage, when  written  out  and  delivered  to  the 
appellant's  agent  at  Decatur,  did  not  have 
the  word  "mall"  In  It,  but  that  was  added  or 
placed  there  by  the  company's  agent  with- 
out the  csnsent  or  knowledge  of  the  sender. 
0.  A  Glfford  was  a  farmer,  and  man  of  a 
family,  and  received  all  his  mall  at  Post 
Oak;  sometimes  going  there  once  or  twice 
a  week,  sometimes  three  or  four  times  a 
we^.  It  does  not  appear  how  long  he  had 
lived  In  that  vicinity,  nor  whether  he  owned 
his  farm,  nor  to  what  extent  he  and  his  place 
of  residence  were  known  to  the  postmaster  or 
other  citizens  of  Post  Oak;  but  the  evidence 
shows  that  he  resided  at  the  time  of  the  trial. 
In  May,  1895,  at  the  same  place  that  he  did 
when  the  telegram  was  sent,  in  January, 
1892,  and  it  does  not  appear  that  he  or  his 
place  of  residence  was  unknown  to  the  post- 
master and  other  inhabitants  of  Post  Oak, 
or  that  he  was  a  stranger  In  that  neighbor- 
hood. 

The  appellant,  to  escape  liability,  pleaded 
general  denial,  and  that  Glfford  lived  20  mUes 
from  Bowie,  and  beyond  the  free  delivery 
limits  as  fixed  in  the  printed  blank  upon 
which  the  message  was  written,  and  which 
formed  part  of  the  contract,  and  that  apiiellee 
failed  to  pay  or  guaranty  the  costs  of  send- 
ing out  the  message  to  Glfford  by  special 
delivery.  The  court  charged  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  a  message  as  alleged  and  set  out  In  the 
plaintiff's  petition  was  delivered  bythe  plain- 
tiff, or  by  W.  M.  Leatherwood,  acting  for 
and  at  the  plaintiff's  request,  to  the  agent  of 
the  defendant  at  Decatur,  on  the  morning 
of  the  25th  of  January,  1892,  with  instruc- 
tions to  send  the  same  at  once,  and  to  have 
the  same  carried  by  special  messenger,  and 
not  by  mail,  from  Bowie,  Texas,  to  the  home 
of  0.  A.  Glfford,  and  that  the  extra  charges 
for  the  delivery  of  said  message  in  that  man- 
ner, viz.  by  special  messenger,  were  offered 
or  guarantied  at  the  time  the  same  was  de- 
livered to  the  defendant's  agent  at  Decatur; 
and  If  you  believe  from  the  evidence  that 
the  defendant's  agent  received  the  same  up- 
on the  promise  of  the  party  delivering  It  to 
him  to  pay  the  extra  charges  for  delivery 
or  be  responsible  therefor,  without  requiring 
the  said  extra  charge  to  be  actually  paid  in 
advance,  and  without  requesting  any  other 
or  further  guaranty  or  assurance  of  the  pay- 
ment of  extra  charges  for  the  delivery  of 
the  same  than  was  then  made  by  W.  M. 
Leatherwood:  and  If  you  believe  from  the 
evidence  that  the  defendant's  agents  failed 
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to  deliver  the  same  by  special  messenger, 
but  se'it  the  same  by  mall;  and  If  you  be- 
lieve that  by  reason  of  sending  the  same 
by  mall  the  same  did  not  reach  G.  A.  GlfCord 
until  it  was  too  late  for  him  to  reach  Decatur 
In  time  to  attend  the  last  sickness  or  funeral 
of  the  plaintiff's  husband;  and  if  you  believe 
from  the  evidence  that  C.  ▲.  GitFord  trould 
have  been  present  had  the  same  been  deliv- 
ered promptly  by  special  messenger;  and 
If  you  further  believe  from  the  evidence 
that  the  plaintiff  sustained  any  mental  suf- 
fering, as  alleged,  by  reason  of  not  having 
O.  A.  Qlfford  present,— then  it  will  be  your 
duty  to  find  for  the  plaintiff;  and  unless 
you  BO  find  you  wili  Und  for  the  defendant." 
The  appellant  requested  the.  following  charge, 
which  was  refused:  "If  you  find  from  the 
evidence  that  the  contract  as  made  between 
the  plaintiff,  by  her  agent,  and  the  defend- 
ant, by  Its  agent,  was  to  transmit  the  tele- 
gram in  question  to  Bowie,  Texas,  and  send 
the  same  by  special  messenger  to  Post  Oak, 
Texas;  and  if  you  further  find  that  the  ad- 
dressee of  said  telegram  did  not  reside  at 
Post  Oak,  and  that  the  delivery  of  said  tel- 
egram at  Post  Oak,  in  accordance  with  the 
terms  of  said  contract,  would  not  have  ac- 
complished the  purpose  for  which  said  tel- 
egram was  attempted  to  be  sent,  and  would 
not  have  prevaited  the  injuries  claimed  to 
have  been  suffered  by  plaintiff,— then  you  will 
find  for  the  defendant."  Appellant's  assign- 
ments of  error  which  complain  of  the  giv- 
ing of  the  charge  first  above  set  out  and 
the  refusal  of  the  other  asked  by  It  are  based 
upon  two  legal  propositions,  which  it  asserts 
as  follows:  First  "The  defendant  telegraph 
company  was  not  required  to  do  more  than 
it  contracted  to  do,  and  in  this  case  Its  con- 
ti-act  was  to  carry  the  message  to  C.  A.  Glf- 
ford  at  Post  Oak,  and  there  deliver  It  to 
him.  It  was  not,  under  its  contract,  required 
to  carry  said  message  to  any  place  except 
Post  Oak, 'and  its  contract  to  transmit  and 
deliver  the  message  at  Post  Oak  did  not  re- 
quire it  to  carry  the  message  to  a  point  three 
or  four  miles  in  the  country,  but  only  to  car 
ry  it  to  Post  Oak  and  deliver  It  to  GIfford,  if 
he  was  there.  If  he  was  not  there,  and  the 
message  could  not  there  be  delivered  to  him, 
the  company  was  not  in  duty  bound  to  carry 
it  and  deliver  it  to  him  at  some  other  place." 
Second.  "There  being  no  evidence  to  sup- 
port that  portion  of  the  court's  charge  with 
reference  to  the  agreement  upon  the  part 
of  the  defendant  to  deliver  the  telegram  to 
the  home  of  C.  A.  GIfford,  as  the  testimony 
was  that  the  defendant  agreed  to  carry  it  to 
Post  Oak,  it  was  error  for  the  court  to  submit 
that  Issue  to  the  JU17,  as  the  same  was  not 
made  by  the  proof  in  the  case."  The  legal 
effect  of  the  contract  as  made  in  this  case 
was  that,  in  consideration  of  25  cents  cash 
paid  by  appellee's  agent,  and  the  guaranty 
of  the  price  for  sending  the  message  by  spe- 
cial messenger  from  Bowie  to  C.  A.  Gifford, 
at  Post  Oak,  Tex.,  the  appellant  undertook 


and  agreed  to  transmit  the  message  from 
Decatur  to  Bowie  over  its  wire,  and  there  to 
Immediately  hire  a  special  messenger,  and 
send  it  as  speedily  as  possible  to  C.  A.  Gif- 
ford at  Post  Oak,  and  deliver  it  to  Mr.  GIf- 
ford, If  he  could  be  found  by  making  inquiry 
of  such  persons  at  Post  Oak  as  would  most 
likely  inform  the  messenger  of  his  place  of 
business  or  residence.  The  evidence  shows 
that  the  free  delivery  limits  at  Bowie  are 
one-hatf  mile  from  the  appellant's  telegraph 
otficp,  and  that  it  had  no  office  at  Post  Oak, 
and  that  C.  A.  Gifford  resided  on  or  near 
the  main  road  leading  from  Bowie  to  Post 
Oak,  and  three  miles  nearer  to  Bowie  than 
was  Poet  Oak;  and  it  is  evident  that  If  ap- 
pellant had  performed  its  contract  as  It 
agreed  to  do,  by  employing  the  special  mes- 
senger at  Bowie,  the  messenger,  by  proper 
inquiry  at  Post  Oalc,  would  undoubtedly  have 
learned  tltat  Gifford  lived  on  his  road  back 
home  three  miles  out  from  Post  Oak,  and 
he  could  have  easily  delivered  the  message 
to  the  addressee;  and  this,  we  think,  is  what 
its  contract  with  appellee's  agent  required  it 
and  Its  Bi)eclal  messenger  to  do.  Presuma- 
bly it  was  known  to  both  parties  that  Post 
Oak  was  simply  the  name  of  a  country  post 
office  at  which  Gifford  received  his  mail,  and 
in  the  vicinity  of  which  he  resided  and  could 
be  found,  and  that  part  -of  the  address  re- 
quired of  appellant's  special  messeng^er  the 
duty  of  going  to  that  point,  and  there  inquir- 
ing for  C.  A.  Gifford's  business  house  or  res- 
idence, and  upon  learning  of  his  place  of  res- 
idence it  would  have  been  the  messenger's 
duty  to  go  to  his  residence,  and  deliver  the 
message  there,  and  nothing  short  of  this 
would  be  a  reasonable  interpretation  of  this 
contract  See  Gray,  Com.  TeL  |  23;  Tele- 
graph Co.  y.  Houghton,  82  Tex.  66t,  17  S. 
W.  846;  Pope  V.  Telegraph  Co.,  9  IlL  App. 
283;  Telegraph  Co.  v.  Cooper,  71  Tex.  515, 
9  S.  W.  598.  There  were  no  free  delivery 
limits  around  Pest  Oak,  as  the  company  had 
no  office  there,  and  the  free  delivery  limit 
of  the  contract  did  not  apply  to  It  We  are 
therefore  of  opinion  tliat  the  charge  of  the 
court,  in  effect  that  it  was  the  duty  of  the 
appellant  to  employ  a  special  messenger  un- 
der this  contract  and  to  deliver  the  message 
at  the  home  of  C.  A.  Gifford,  was  not  error, 
for  It  was  the  company's  duty  to  find  the 
man  to  whom  the  message  was  addressed, 
and  deliver  it  to  him,  if  by  reasonable  efforts 
and  inquiry  he  could  be  found  anywhere 
within  the  vicinity  of  Post  Oak;  and  the  ap- 
pellant having  failed  to  employ  a  special 
messenger  or  try  to  do  so,  but  sending  the 
message  by  mall,  when  it  had  been  informed 
that  mailing  it  would  not  be  sufficient,  and 
having  demanded,  received,  and  accepted  a 
guaranty  for  the  costs  of  a  special  messen- 
ger to  deliver  without  limit  as  to  amount  it 
was  clearly  its  duty  to  hire  the  messenger 
and  find  the  addressee,  as  the  message  Indi- 
cated, as  well  as  the  actual  Information  given 
the  company  that  the  greatest  dispatch  would 
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be  required  In  the  d^yecy  of  the  meaaage, 
to  accomplish  the  puipoae  for  which  It  was 
sent  Finding  no  error  In  the  Judgment,  it 
is  affirmed. 


BATiDWIN  et  aL  t.  ROBERTS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Ma7  80, 

1896.) 

Trkspass  to  Try  Title— Ssoohdabt  Evidshok— 

CCKTiriCATB  OF  RbOOBD  OF  L*MD  PaTBST — 

Pakol  Evidbnob — Bdfficibnot  of  Plaintiffs' 
TiTLB — Umkecomiibndbd  Land  Certificate  — 
Pbescmptioks. 

1.  In  trespass  to  trr  title,  where  the  record 
of  the  feneral  land  office  of  a  land  patent  on 
which  the  righu  of  the  parties  depend  was  put 
in  eTidence,  but  contained  interhneations  and 
erasures  which  rendered  it  doubtful  whether 
the  patent  was  orlKinally  issued  to  plaintiffs'  an- 
cestor or  to  defendants*  predecessor  in  title,  and 
it  was  shown  that  the  original  patent  could  not 
be  procured,  a  certified  copy  of  such  ^tent  from 
the  records  of  the  county  in  which  it  was  filed 
was  admissible. 

2.  In  trespass  to  try  title,  where  the  land  of- 
fice records  of  the  patent  on  which  the  rights 
of  both  parties  depended  were  put  in  evidence, 
and  were  found  to  contain  interlineations  and 
erasures  rendering;  it  doubtful  to  what  person 
the  patent  was  originally  issued,  and  a  certified 
copy  from  the  county  records  was  afterwards 
introduced,  on  proof  that  the  original  patent 
could  not  be  procured,  subsequent  testimony 
that  such  original  patent  was  issued  to  defend- 
ants' predecessor  in  title,  and  that  it  contained 
DO  interlineations  or  erasures,  being  merely 
cumulative  of  the  contents  of  the  certified  coun- 
ty records,  was  not  objectionable  as  varying  the 
land  office  records. 

3.  In  the  absence  of  a  showing  of  legal 
title,  a  mere  unrecommended  land  certificate  is 
insufficient  to  support  an  action  of  trespass  to 
try  title. 

4.  In  trpRiJass  to  try  title,  where  plaintiffs 
claimed  under  an  unrecommended  land  certifi- 
cate, and  defendants  claimed  under  an  alleged 
transfer  of  such  certificate  and  a  subsequent 
patent  from  the  state,  the  records  of  proceedings 
MguD  by  defendants'  predecessor  in  title,  which 
recited  such  alleged  transfer,  and  which  re- 
sulted in  a  decree  awarding  title  to  plaintiff  in 
that  action,  and  ordering  a  patent  to  issue,  were 
admissible  as  part  of  the  history  of  the  title. 

5.  Such  records  were  also  admissible  to 
show  open  and  notorious  claim  to  the  land  on 
the  part  of  defendants  and  their  predecessors  In 
tiUe. 

6.  They  were  also  admissible  to  show  that 
the  patent  was  actually  issued  to  defendants' 
predecessor  in  title,  and  the  manner  of  its  is- 
suance. 

7.  In  trespass  to  try  title,  where  plaintiffs 
claimed  under  an  unrecommended  land  certifi- 
cate, and  defendants  under  a  transfer  of  such 
certificate  and  a  subsequent  patent  from  the 
state,  and  such  transfer  was  not  clearly  estab- 
lished, but  the  acquisition  of  legal  title  by  de- 
fendants from  the  state  was  shown,  and  it  was 
also  shown  that  fiom  the  date  of  the  alleged 
transfer,  in  1846,  until  the  commencement  of  the 
action,  in  1893,  defendants  and  their  predeces- 
sors had  held  open,  notorious,  and  continuous 
possession  under  claim  of  title,  and  had  paid 
taxes  on  the  property,  and  that  during  such 
time  plaintiffs  had  made  no  claim  of  utle,  a 
transfer  of  such  certificate  will  be  presumed. 

8.  Where  it  also  ap^ared  that  the  original 
certificate  was  community  property,  it  will  be 
presumed  after  such  lapse  of  time  that  the 
transfer  was  made  to  pay  community  debts. 

8.  In  trespass  to  try  title,  where  a  copy  of 
the  records  proper  of  the  general  land  office  con- 


tained interlineations  and  eraaarea  rendering  H 
uncertain  whether  tiie  patent  wa«  originally  i»- 
sued  to  plaintiffs'  predecessors  in  title  or  to 
those  of  defendants,  error  in  excluding  a  certi- 
fied copy  (from  the  general  land  office)  of  an  ex- 
hibit or  extract  tending  to  show  that  the  land 
was  patented  to  plaintiffs'  predecessor  in  title 
was  harmless,  where  it  appeared  that,  if  it  had 
been  admitted,  it  would  nave  been  insufficient 
to  rebut  the  evidence  showing  issuance  of  the 
patent  to  defendants'  predecessors. 

Appeal  from  district  conrt,  Haskell  connty; 
Ed.  J.  Hamner,  Judge. 

Action  by  J.  M.  Baldwin  and  others  against 
J.  C.  Roberts  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     Affirmed. 

Baldwin  &  Lomax,  for  appellants.  Farrar, 
Williams  &  Farrar,  A.  C.  Booster,  and  Sayles 
&  Sayles,  for  appellees. 

Statement  of  the  Case,  with  Conclusions  of 
Fact 

TARLTON,  J.  June  2, 1893,  the  appellants 
(as  plaintiffs),  consisting  of  numerous  per- 
sons of  Mexican  name,  as  heirs  of  Isldro  Ra- 
mos and  his  wife,  Juana  Balblno  Ramos,  Join- 
ed by  J.  M.  Baldwin  as  a  privy  in  estate, 
brought  this  suit  of  trespass  to  try  titie  to  re- 
cover from  the  appellees,  as  defendants,  the 
Isidro  Ramos  league  and  labor  survey,  lying 
In  Haskell  county,  Tex.  The  defendants  pre- 
vailed in  the  lower  court,  and  hence  this  ap- 
peal. 

We  find  the  following  conclusions  of  fact: 
(1)  In  1830,  Isldro  Ramos  and  his  wife,  Ju- 
ana Balbino  Ramos,  with  their  family  of  four 
chlldren,  lived  in  Bexar  county.  (2)  In  1832, 
they  moved  to  Nava,  Mex.,  where,  on  June 
23,  1833,  Juana  Balblno  Ramos  died,  and 
where,  on  October  12,  1833,  Pedro  Itamos,  a 
son,  died,  and  where,  on  October  14,  1833, 
Pedro  Jose  Ramos,  another  son,  died.  The 
remaining  children,  consisting  of  two  daugh- 
ters, Juana  Ramos  and  Gregoria  Ramos,  con- 
tinned  to  reside  in  Mexico,  never  returning  to 
Texas.  (3)  Isidro  Ramos,  the  husband,  re- 
turned to  Bexar  county  prior  to  March  2,  183<1 
(the  date  of  the  declaration  of  Independence), 
and  resided  there  until  about  1841,  when  be 
died.  He  was  married  but  once.  (4)  Plain- 
tiffs are  the  heirs  and  vendees  of  the  heirs  of 
Isldro  Ramos  and  his  wife,  Juana  Balbino 
Ramos.  (5)  July  12,  1838,  the  board  of  land 
commissioners  of  Bexar  county  issued  to  Isl- 
dro Ramos  certificate  No.  605,  reciting  that  the 
grantee  appeared  and  "proved  according  to 
law  that  he  is  a  native  citizen  of  Texas,  a 
married  man,  and  entitled  to  one  league  and 
labor  of  land,  upon  condition  of  paying  at  the 
rate  of  $3.50  for  every  labor  of  Irrigable  land, 
$2.50  for  every  labor  of  temporal  or  arable 
land,  and  $1.20  for  every  labor  of  pasture 
land,  which  may  be  contained  In  the  survey 
secured  to  him  by  this  certificate."  This  cer- 
tificate was  not  recommended  by  the  traveling 
board  of  land  commissioners.  Under  an  act 
of  February  4,  1841  (Pasch.  Dig.  art.  4226), 
and  an  act  supplementary  thereto,  of  Jtme  27. 
1845  (Pasch.  Dig.  art  4228),  H.  M.  Cunning- 
ham, as  administrator  of  John  B.  Conning - 
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ham,  In  Jannary,  1846,  filed  his  petition  In  the 
district  court  of  Bexar  county,  Tex.,  reciting 
tbe  followintr  facts,  subBtantlally:  That  on 
August  13,  1838,  Rafael  Garza  sold  and  con- 
veyed to  John  R.  Cunningham,  now  deceased, 
a  land  certificate  for  one  league  and  labor  of 
land,  which  waa  granted  by  the  board  of  land 
conunlssloners  of  Bexar  county  to  Isidro  Ra- 
mos on  July  12,  1838,  as  his  own  headright 
claim,  and  which  by  Isidro  Ramos  had  been 
conveyed  to  said  Rafael  Garza  on  July  13, 
1838;  that  the  traveling  board  of  land  com- 
missioners did  not  recommend  said  certificate 
for  patent;  that  Isidro  Ramos  was  a  resident 
citizen  of  Texas  previous  to  and  at  the  date 
of  the  declaration  of  independence;  that  be 
was  a  married  man  and  the  head  of  a  family, 
and  bad  never  received  any  other  grants  of 
land  from  the  republic  or  from  any  other  gov- 
ernment; that  petitioner,  by  virtue  of  the 
aforesaid  transfers,  is  entitled  to  receive,  as 
administrator,  a  certificate  for  said  league  and 
labor  of  land,  for  the  benefit  of  the  estate  of 
John  R.  Cunningham;  that  Cunningham  was 
taken  a  prisoner  by  the  public  enemy  In  1842. 
The  petition  prayed  for  a  decree  that  a  c»tl- 
ficate  for  a  league  and  labor  of  land  be  grant- 
ed and  Issued  to  him  as  administrator,  accord- 
ing to  the  statutes.  Upon  a  trial  of  the  Issues 
presented  by  this  petition,  had  in  accordance 
with  the  terms  of  the  statute,  the  district 
court  of  Bexar  county,  on  November  18,  1846, 
rendered  judgment  on  a  verdict  of  a  Jury 
therein  returned,  decreeing  that  tbe  plaintiff, 
as  administrator  of  John  R.  Ganningliam,  "re- 
cover of  the  state  of  Texas  one  league  and 
one  labor  of  land,  as  the  assignee  of  Isidro 
Ramos,  for  the  use  and  ben^t  of  the  estato 
of  Intestate,  John  R.  Cunningham,  deceased, 
and  that  the  derk  issue  a  certificate  for  the 
same  according  to  the  statute  in  such  cases 
made  and  provided."  A  citified  copy  of  this 
decree  was  filed  in  the  general  land  ofllce  on 
June  19,  1856.  (6)  The  administrator  of  John 
R.  Cunningham  and  those  claiming  In  privity 
with  him  have  since  the  date  of  this  decree 
openly  and  notoriously  claimed  the  ownership 
of  the  certificate  and  the  title  dei>endent  there- 
on. They  caused  the  land  to  be  located 
through  one  I.  G.  Searcy,  and  the  field  notes 
to  be  returned  to  the  general  land  office,  to- 
gether with  the  certificate  No.  605,  In  1855; 
and,  while  the  survey  was  made  in  the  name 
of  Isidro  Ramos,  It  cannot  be  questioned  that 
It  was  made  for  and  at  the  Instance  of  the 
claimant  of  the  Cunningham  title.  (7)  In  ac- 
cordance with  this  claim,  and  in  recognition 
thereof,  the  state,  on  April  29,  1870,  Issued  Its 
patent  to  the  land  in  controversy.  In  the  name 
of  the  "Heirs  of  John  R.  Cunningham,  Their 
Heirs  or  Assigns,"  containing  no  reference 
to  Isidro  Ramos  or  his  heirs,  save  that  the 
land  was  located  by  virtue  of  the  certificate 
Issued  to  him.  All  patent  fees  and  govern- 
ment dues  were  paid  by  those  under  whom 
the  defendants  claim.  (8)  The  defendants' 
chain  of  title  from  John  R.  Cunningham  Is  as 
follows:    First,  the  will  of  John  R.  Cunning- 


ham, probated  in  1843,  by  which  he  bequeath- 
ed to  Hugh  M.  Cunningham,  his  brother  and 
heir  at  law,  the  c^irtlficate  In  question,  under 
the  general  devise  of  all  the  testator's  proper- 
ty, real  and  personal.  In  Texas;  second,  the 
will  of  Hugh  H.  Cnnningliam,  probated  In 
1847,  by  which  he  devised  the  property  in 
question  to  his  brother  Andrew  Cunningham, 
recognizing  the  latter  as  his  "sole  and  entire 
heir,"  and  appointing  blm  Iiis  executor;  third, 
a  deed  dated  January  2,  1879,  from  Andrew 
Cunningham  to  I.  G.  Searcy,  conveying  the 
land  In  suit,  in  considerati<»  of  the  services 
of  Searcy  in  locating  and  patenting  the  Isidro 
Ramos  survey  and  other  lands;  fourth,  a  gen- 
eral warranty  deed,  dated  August  1,  1884,  to 
the  land  in  controversy,  from  I.  G.  Searcy  to 
R.  A.  Brown  and  Joim  C.  Roberts,  In  consider- 
ation of  $9,710  cash;  fifth,  a  general  warranty 
deed,  dated  June  1,  1889,  from  R.  A.  Brown 
and  John  C.  Roberts  to  Joseph  D.  Roberts, 
conveying  300  acres  of  the  land  in  controver- 
sy. 'These  several  instruments  were  all  prop- 
erly recorded.  (9)  The  defendants  have  paid 
a  full  and  valuable  consideiatlon  for  the  land, 
without  notice  of  any  claim  of  plaintiffs,  or 
Of  any  adverse  claimant  except  such  as  la 
given  in  the  patent  They  have  continuously 
paid  the  taxes  on  the  land.  The  plaintiffs,  on 
the  other  hand,  have  nev«r  paid  any  taxes  on 
the  land,  nor  asserted  any  character  of  title 
thereto  until  the  fiUng  of  this  suit  (10)  The 
original  patent  was  delivered  to  A.  B.  McGUl, 
for  the  claimants  of  the  Cunningham  title.  It 
was  by  him  sent  to  L  G.  Searcy,  who  then 
claimed  the  land.  It  was  by  Searcy  delivered 
to  Browa  and  Roberts  when  they  purchas- 
ed. It  was  by  Brown  and  Roberts  delivered 
to  B.  G.  Lomax,  a  member  of  the  firm  of  Bald- 
win, liomax  &  Jones.  It  was  seen  in  1892,  a 
few  months  before  the  Institntien  of  this  suit 
in  the  possession  of  J.  C.  Baldwin,  a  member 
of  the  above  firm,  and  an  attorney  for  the 
plaintiffs.  He  failed  to  produce  it  on  demand. 
(11)  The  defendants,  In  1885,  divided  about 
100  acres  of  the  land  into  blocks  and  lots,  lo- 
cated a  town  thereon,  and  sold  a  number  of 
the  lots.  In  1888  they  took  actual  possession 
of  300  acres  more  of  the  land,  inclosed  It  and 
built  a  house  thereon,  which  they  have  used, 
occupied,  and  enjoyed  ever  since.  In  1889 
they  took  actual  possession  of  2i00  acres  more, 
erected  valuable  Improvements  thereon.  In- 
closing it  and  since  continuously  occupyhig  it. 

Opinion. 

We  dispose  of  the  questions  deemed  by  us 
to  be  material  rather  in  their  logical  order 
than  in  the  order  of  their  presentation  in 
the  appellants'  brief. 

1.  We  have  found  with  the  trial  court,  con- 
trary to  the  contention  of  the  appellants, 
that  the  original  patent  issued  by  the  state 
to  the  land  in  controversy  was  in  the  name 
of  the  heirs  of  John  R.  Cunnlngliam,  as  pat- 
entee. Instead  of  Isidro  Ramos.  Assign- 
ments of  error  challenge  the  correctness  of 
the  court's  action  in  admitting  evidence  up- 
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on  the  Issue  whether  the  name  of  the  pat- 
entee was  aa  found  by  the  court,  or  as  con- 
tended by  the  appellants.  We  dispose  of 
these  assignments  as  follows: 

The  court  did  not  err  in  admitting  in  evi- 
dence, over  the  objection  of  the  plaintiffs,  a 
certified  copy  from  the  records  of  Haskell 
county  of  the  original  patent  filed  for  rec- 
ord on  July  17,  1884.  This  action  of  the 
court  was  preceded  or  accompanied  by  evi- 
dence as  follows:  A  certified  copy  from  the 
general  land  office  of  the  patent  as  there  re- 
corded was  introduced.  From  this  record  it 
appears  that  the  patent  was  issued  to  the 
heirs  of  John  R.  Cunningham,  their  heirs  or 
assigns;  but  this  record,  as  well  as  the  or- 
der directing  the  issuance  of  the  patent,  has 
the  appearance  of  having  been  changed.  On 
the  file  wrapper  the  order  appears  to  have 
been  originally  in  these  words:  "Patent  to 
Isidro  Ramos,  April  27, 1870.  Jacob  Keuch- 
ler."  An  alteration  in  the  order  was  made 
by  erasing  the  name  "Isidro  Ramos,"  and  in- 
serting the  name  "Heirs  at  John  R.  Cun- 
ningham." The  indorsement  on  the  file 
wrapper  made  by  the  patenting  clerk  was 
originally  in  these  words:  "Patented  to 
Isidro  Ramos,  April  29,  1870.  Louis  Maas." 
An  alteration  in  this  indorsement  was  made 
by  erasing  the  name  "Isidro  Ramos,"  and  by 
substituting  the  name  "the  Heirs  of  John  R. 
Cunningham."  In  the  record  of  the  patent 
the  words  "Isidro  Ramos"  are  not  erased, 
but  they  arc  inclosed  in  parentheses,  in 
black  ink,  and  the  words  "Heirs  of  John  R. 
Cunningham"  are  written  in  blue  ink  follow- 
ing the  name  "Isidro  Ramos."  The  word 
"his"  is  also  Inclosed  in  parentheses,  and 
theword  "their"  written  in  blue  ink  after  and 
above  It.  Similar  alterations  were  made  In 
the  record  after  the  description  of  the  land. 
The  testimony  of  the  commissioner  of  the 
land  office,  and  of  the  witness  McGill,  skilled 
in  the  operations  of  the  land  office,  tended 
to  show  that  the  patent  was  in  the  first  in- 
stance, by  mistake,  written  to  Isidro  Ramos 
as  the  patentee,  instead  of  to  the  heirs  of 
John  R.  Cunningham;  that,  as  thus  writ- 
ten, it  was  entered  upon  the  records  of  the 
general  land  office;  that,  upon  discovery  of 
the  mistake,  the  original  draft  of  the  patent, 
prepared,  but  never  issued  or  delivered,  was 
destroyed,  and  a  corrected  draft  made, 
showing  the  patent  to  be  to  the  heirs  of 
John  R.  Cunningham;  and  that  the  inter- 
lineations and  substitutions  above  indicated 
were  made  by  the  proper  officers  in  the  land 
office  to  correspond  with  the  patent  as  ac- 
tually issued.  Was  this  theory  correct? 
The  original  patent  would  best  solve  the 
question,  and  elucidate  the  very  material  is- 
sue of  fact,  in  whose  name  was  the  patent 
issued?  or.  In  other  words,  in  whom  did  the 
state  plac*  the  legal  title  to  the  land  In  con- 
troveny?  As  we  have  seen,  the  defend- 
ants deralgn  title  through  the  devisees  or 
heirs  of  John  R.  Cunningham;  and,  as  the 
representative  of  their  claim,  I.  G.  Searcy 


caused  the  land  to  be  located  in  1855.  To 
him  the  original  patent  was  delivered  from 
the  land  office  in  1870.  He  retained  It  in  his 
possession  until  he  sold  the  land  to  Brown 
and  Roberts,  the  appellees,  about  Augrust, 
1884,  when  he  delivered  it  to  them.  Prom 
them  it  passed  into  the  possession  of  the 
law  firm  of  Baldwin,  Lomax  &  Jones,  who 
at  the  time  represented  Brown  and  Roberts 
in  some  litigation  concerning  the  Ramos  sur- 
vey. A  few  months  before  the  Institution 
of  this  suit.  It  was  seen  by  Jones  in  the  pos- 
session of  J.  C.  Baldwin,  of  the  firm  of  Bald- 
win &  Lomaz,  who  represent  the  appellants 
in  this  case.  Baldwin  stated  that  he  had 
not  seen  the  patent  since  it  was  filed  with 
the  papers  In  the  suit  of  Thompson  v.  Rob- 
erts (presumably  the  suit  in  which  he  repre- 
sented the  parties  who  are  appellees  in  this 
case).  It  was  shown  that  Foster  (an  attor- 
ney representing  the  api>ellee8  in  this  suit) 
and  others  made  diligent  and  fruitless 
search  for  the  patent  among  the  papers  of 
Thompson  v.  Roberts.  Notice  was  given  to 
J.  C.  Baldwin,  in  whose  possession  it  was 
last  seen  by  any  other  person  than  himself, 
and  he  failed  to  produce  it  As  a  certified 
copy  from  the  records  of  the  general  land 
office  was  already  in  evidence,  and  as  it  was 
questionable  whether  this  was,  on  account 
of  the  interlineations  and  erasures  above  de- 
scribed, a  true  copy  of  the  original,  and  as 
the  original  could  not  be  produced  after  due 
notice  to  the  person  chargeable  with  its  pos- 
session, we  are  of  opinion  that  a  proper 
predicate  had  been  laid  for  the  introduction 
of  secondary  evidence.  Jackson  v.  Deslonde, 
1  Posey,  Unrep.  Caa.  681,  and  authorities 
there  cited.  Besides,  it  was  shown  by  the 
witness  Jones  that  he  h{ul  compared  the  orig- 
inal patent  with  the  record  of  the  patent,  and 
that  the  recorded  copy  in  evidence  is  a  true 
copy  of  the  original. 

The  fact  that  the  court  permitted  the  wit- 
nesses Searcy,  McOill,  Roberts,  and  Jones  to 
testify  that  the  original  patent  was  issued 
to  the  heirs  of  John  R.  Cunningham,  and 
that  it  bad  no  alterations,  interlineations,  or 
erasures  in  it,  furnishes  no  ground  for  se- 
rious complaint  This  testimony  was  purely 
cumulative  of  the  contents  of  the  certified 
copy  from  the  records  of  Haskell  county, 
which  we  have  held  was,  under  the  circum- 
stances, properly  introdnclble.  So,  this  evi- 
dence did  not  tend  to  vary  or  contradict  the 
land  office  record,  but  rather  to  explain  the 
ambiguities  existing  in  it 

2.  Having  found  that  the  legal  title  to  the 
land  in  controversy  was  vested  by  the  state 
in  the  heirs  of  John  R.  Cunningham,  and 
hence  in  their  privies,  the  defendants  in  this 
suit  the  question  arises,  have  the  plaintiffs 
made  out  even  a  prima  facie  case?  In  the 
absence  of  a  patent  In  the  name  of  Isidro 
Ramos,  the  sole  muniment  of  title  on  which 
they  rest  their  claim,  in  the  light  of  this  rec- 
ord, is  the  unrecommended  land  certificate 
issued  July  12.  1838. 
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3.  The  proceedings  lostltated  in  the  district 
court  of  Bexar  county,  and  the  decree  de- 
pendent thereon,  were  read  In  evidence,  over 
tlie  objection  of  the  appellants.  It  is  dif- 
ficult to  see  bow  they  could  urge  the  Inadmis- 
«[bUlty  of  these  proceedings  and  this  decre«. 
i<'rom  them,  the  certihcate  and  the  title  to  tta« 
Jand  in  controversy  toolc  their  life.  Without 
them,  the  certificate,  unrecommended  as  It 
was,  and  the  title  -which  they  claim,  wools 
bnve  fallen  stillborn.  Without  them,  the 
plaintiffs  would  have  had  not  even  a  pretext 
for  this  litigation.  We  think  that  they  were 
admissible  at  least  as  a  part  of  the  history 
of  this  title,  and  as  showing  the  open,  noto- 
rious, and  continuous  claim  on  the  part  of 
the  defendants  and  their  privies,  and  as  tend- 
ing also  to  show  the  tact  that  the  patent 
actually  Issued  to  the  heirs  of  John  R.  Cun- 
ningham, and  how  it  came  thus  to  be  Issued 
by  the  state. 

If  the  plaintiffs  shall  be  permitted  to  in- 
voke the  proceedings  by  Cunningham  in  1846 
as  sufficient  to  stamp  the  certificate  with  the 
seal  of  genuineness  inuring  to  their  beneni, 
we  are  yet  of  opinion  that,  as  the  legal  tiUe 
has  been  vested  by  the  state  in  their  adver- 
saries, the  appellants  present  no  such  case, 
under  the  facts  Justified  by  this  record  and 
found  by  us,  as  will  entitle  them  to  relief. 
We  have  found  that  from  1846  until  the  in- 
stitution of  this  suit,  in  1893,  the  defendants 
and  those  under  whom  they  hold  have  as- 
serted the  open,  notorious,  and  continuous 
ownership  of  the  title  in  controversy;  that 
they  have  paid  all  taxes  upon  the  property; 
and  that  in  the  meantime  the  plaintiffs  have 
been  wholly  passive  and  silent  with  refer- 
ence to  any  claim  to  the  property.  Under 
these  circumstances,  we  think  it  but  fair  to 
presume  that  Isldro  Ramos  transferred  the 
certificate  In  question  to  John  R.  Cunning- 
ham. The  cases  are  not  rare  wherein  it 
has  been  held  that,  after  a  great  lapse  of 
time,  a  transfer  or  a  conveyance  will  be  pre- 
sumed in  favor  of  one  asserting,  during  all 
that  time,  open  and  notorious  claim  of  own- 
ership against  the  supposed  grantor.  E}spe- 
cially  Is  this  true  where,  as  In  the  case  of  the 
transfer  of  a  land  certificate,  no  written 
muniment  is  required.  Newby  v.  Haltaman, 
43  Tex.  317;  Ikard  v.  Thompson,  81  Tex. 
292,  16  S.  W.  1019;  Parker  v.  Spencer,  61 
Tex.  155;  Manchaca  v.  Field,  62  Tex.  141; 
•Capp  V.  Terry,  75  Tex.  401,  13  8.  W.  52. 

4.  In  our  view  of  this  case,  we  find  it  nn- 
Ttecessary  to  determine  whether  the  cer- 
tificate issued  to  Ramos  hi  1838  should  be 
regarded  as  his  separate  property  at  the 
time  of  its  issuance,  or  the  community  prop- 
erty of  himself  and  his  wife.  As  it  appears 
to  be  undisputed  that  the  certificate  Issued 
ander  section  10  of  the  general  provisions  of 
the  constitution  of  the  repubhc,  cogent  rea- 
«ons  are  advanced  that  it  should  be  regarded 
as  the  separate  property  of  the  husband. 
Edwards  v.  Beavers,  19  Tex.  606;  Fishback 
r.  Toung,  Id.  515.    But  If  we  consider  it  as 


the  community  property,  in  which,  as  hein 
of  the  wife,  the  appellants  would  have  had 
an  inheritable  interest,  we,  nevertheless, 
think  that  as  the  presumption  should,  under 
the  facts  of  this  case,  obtain  that  the  hus- 
band, Ramos,  transferred  the  certificate  to 
John  R.  Cunningham,  a  further  inferenc« 
should  be  Indulged,  after  the  great  lapse  of 
time  during  which  the  transfer  has  remain- 
ed unchallenged,  that  it  was  executed  for 
the  purpose  of  paying  community  debts,  or 
for  other  community  considerations.  Yera- 
mendi  v.  Hutchins,  48  Tex.  552;  Manchaca 
V.  Field,  62  Tex.  135,  and  authorities  thN« 
cited. 

5.  The  court,  over  the  objection  of  the 
plaintiffs,  admitted  in  evidence  (1)  a  certi- 
fied copy  from  the  deed  records  of  Bexar 
county  of  an  Instrument  dated  July  13, 1838, 
purporting  to  be  a  transfer  from  Isldro  Ra- 
mos to  Rafael  Gaiza  of  certificate  No.  605, 
filed  for  record  in  Bexar  county  July  13, 1838; 
(2)  a  similar  certified  copy  of  an  instrument 
dated  August  13,  1838,  purporting  to  be  a 
transfer  from  Rafael  Garza  to  John  R.  Cun- 
ningham of  said  certificate,  also  filed  In  Bexar 
county,  October  16,  1838.  Neither  of  these 
lustruments  had  ever  been  recorded  in 
Haskell  county.  Under  the  authority  of 
Simpson  V.  Chapman,  45  Tex.  560,  and  Shif- 
flet  V.  Morelle,  68  Tex.  889,  4  3.  W.  843  (the 
correctness  of  which  we  do  not  question). 
this  action  of  the  court  was  erroneous;  but, 
for  reasons  already  indicated,  it  is  held  by 
us  to  have  been  harmless  and  Immaterial. 

6.  The  court  excluded,  over  the  objection  of 
the  appellants,  a  certified  copy  from  the  gen- 
eral land  office  of  an  exhibit  or  extract  from 
that  office  tending  to  show,  among  other 
things,  that  the  land  involved  In  this  snit 
was  patented  to  Isldro  Ramos.  If  this  ex- 
hibit or  extract  was  admissible  as  a  record 
of  the  land  office,  under  article  2253,  Sayles' 
Civ.  St,  we  are  yet  of  opinion  that  its  ex- 
clusion was  not  detrimental  to  the  plalntiflB; 
and  this  because.  If  It  had  been  admitted. 
It  would  not  have  been  reasonably  sufficient 
to  Justify  a  conclusion  other  than  that  found 
by  the  court  and  by  us,  viz.  that  the  patent 
In  this  Instance  was  issued,  not  to  Isidro 
Ramos,  but  to  the  heirs  of  John  R.  Cun- 
ningham. 

These  views,  we  think,  sufficiently  dispose 
of  the  questions  presented  in  the  appellants' 
brief,  and  require  an  affirmance  of  the  Judg- 
ment, which  is  ordered. 


LILLARD  V.  DECATUR  COTTON  SEED 

OIL  CO. 

(Conrt  of  Civil  Appeals  of  Texas.     June  6, 

1896.) 

O0BPOBA.T10N8 — AaaiBMBNT  BT  Btooeholdbbs  to 
Pat  Corpobatb  Obbts — ViLiniiT. 

Where  the  stockholdera  of  a  corooration 
mntnally  agreed  to  contribute  in  proportion  t» 
their  respective  holdings  of  stock  for  the  par- 
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pose  of  defra^inK  the  corporate  debts,  as  snch 
acreement  rested  npon  suffident  connderation, 
and  was  made  for  its  benefit,  it  may  be  enforced 
b7  the  corporation  in  its  own  name. 

Appeal  from  district  court,  Wlae  ooonty; 
J.  W.  Patteraon.  Judge. 

Action  by  the  Decatur  Cotton  Seed  Oil 
Company  against  S.  A.  liillard.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Bullocic  &  Tankersiey,  for  appellant  R. 
E.  Carswell,  for  appellee. 

Conclusions  of  Fact 

TARLTON,  C.  J.  The  rerdlot  of  the  Jury 
establishes  the  following  conclusions  of  fact: 
In  1682  the  appellee  was  incorporated  as  a 
private  corporation.  It  was  engaged  at  De- 
catur, Tex.,  from  that  date  to  the  filing  of 
this  suit  on  June  12,  1806,  in  the  business  of 
manufacturing  oil,  feed  stuffs,  eitc,  out  of 
cotton  seed.  Its  capital  stock  consisted  of 
$50,000,  divided  into  500  shares  of  the  par 
value  each  of  $100.  On  and  before  June  18, 
1884,  its  stock  was  owned  and  held  as  fol- 
lows: D.  Waggoner  owned  200  shares;  the  de- 
fendant Lillard.  50  shares;  H.  H.  Halsell,  16 
shares;  J.  F.  Halsell,  170  shares;  H.  Great- 
houfo,  li  shares;  and  A.  J.  Reagan,  50 
shares.  At  that  date  the  corporation  had 
been  operated  at  a  Iok  of  $7,881.43.  It  was 
withoct  fsada  to  pay  thla  amount  Accord- 
ingly, oa  the  day  iHBi.  naised,  Its  stockholders 
held  a  meeChiK,  at  whteh  all  were  present  or 
represented,  aad  at  whieln  it  was  agreed  by 
and  between  them  that  each  should  pay  the 
loss  in  proportion  to  the  stock  severally  held. 
In  accordance  with  this  agreement,  the  stock- 
holders D.  Waggoner  and  H.  Greathouse  paid 
to  the  plaintiff  each  his  propo>rtlonal  share  of 
the  loss,  which  was  appropriated  by  It  The 
defendant,  however,  did  not  comply  with  his 
undertaking,  but  subsequently  he  executed 
a  note,  with  the  stockholders  other  than 
Waggoner  and  Greathouse,  signing  also  the 
name  of  the  plaintiff,  including  therein  his 
proportional  share  of  the  loss.  This  note  was 
subsequently  paid  exclusively  out  of  the 
funds  of  the  plaintiff.  The  amount  repre- 
senting the  proportion  of  the  loss  which  the 
defendant  undertook  to  pay  was  $788.14. 
From  a  verdict  and  Judgment  for  that 
amount  in  favor  of  the  appellee  as  plaintiff 
against  him  as  defendant  the  appellant  ap- 
peals. 

Opinion. 

The  petition  of  the  plaintiff  alleging  the 
foregoing  facts  states  a  cause  of  action.  The 
corporation  was  an  entity,  in  which  each  of 
the  stockholders  was  interested.  It  was  in  a 
certain  sense  their  representative.  The  per- 
sonal profit  and  advantage  of  each  were  in- 
volved in  the  payment  of  the  debt  of  the 
plaintiff.  The  agreement  of  each  stockhold- 
«r  looked  as  a  source  of  benefit  to  the  com- 
pliance with  a  similar  agreement  upon  the 
part  of  each  of  the  remaining  stockholders. 
'Surh  an  agreement  rests  upon  a  sufficient 


consideration,  especially  after  a  compliance 
with  it  on  the  part  of  some  of  the  stockhold- 
ers, as  was  the  case  with  Waggoner  and 
Greathouse.  The  relief  sought  b7  the  plain- 
tiff does  not  reet,  as  the  appellant  misappre- 
hends, upon  the  doctrine  of  contribution, 
which  arises  purely  out  of  the  relations  of 
the  parties,  but  it  rests  upon  a  contract  sup- 
ported by  a  valid  consideration.  HoiMns  v. 
Up^or,  20  Tex.  88;  Conrad  v.  La  Rue,  S2 
Mich.  86, 17  N.  W.  700;  lAthrop  v.  Knapp,  27 
Wis.  222.  As  the  agreement  of  the  stockhold- 
ers was  made  for  the  use  and  benefit  of  the 
corporation,  and  incidentally  for  the  benefit 
of  themselves,  and  as  it  rests  upon  a  suffi- 
cient consideration.  It  Is  enforceable  in  the 
name  of  the  corporation,  and  by  it  as  a  plain- 
tiff. McOown  V.  Schrlmpf,  21  Tex.  27;  Whlt- 
sitt  V.  Presbyterian  Church,  110  111.  125;  Lln- 
neman  v.  Morose'  Estate  (Mich.)  57  N.  W. 
103,  38  Am.  St.  Rep.  531,  note.  The  verdict 
Is  supported  by  the  evidence,  and  the  judf:- 
ment  is  affirmed. 


GULF,  O.  &  8.  P.  RY.  CO.  v.  PBNDERY. 

(Court  of  Civil  Appeals  of  Texas.     June  6, 
1886.) 

Railroad  Companies—  I^eolioencb — ORoiiTAiiCB 
Rboolatino  Bpbbd — Fersomal  ImURIBS 

— BZAmHATlON  BT  PbTBIOIAN. 

1.  The  violation  by  a  railroad  company  of 
a  city  ordinance  regolatln^  the  speed  of  trains 
is  negligence  per  se.  Railway  Co.  t.  Brown 
(Tex.  Civ.  App.)  33  S.  W.  146,  followed. 

2.  An  instrnction  that  a  railway  company 
is  required  to  keep  snch  a  lookout  for  teams  and 
street  cars  at  a  street  crossing  as  a  reasonably 
prudent  and  cautious  person  would  keep  under 
similar  circumstances  is  proper. 

3.  The  complaint  in  an  action  for  personal 
injuries  to  plaintiff's  wife  alleged  "serious  inter- 
nal and  permanent  injuries."  No  special  ex- 
ception was  addressed  to  the  complaint  for  more 
specific  information  in '  regard  to  the  injuries, 
and  evidence  showing  injuries  to  the  ovaries  was 
admitted  without  objection.  Held,  that  it  was 
not  error  to  refuse  to  instruct  the  jury  to  disre- 
gard such  evidence. 

4.  In  an  action  for  personal  injuries  to 
plaintiff's  wife,  a  physldan  testified  that  the 
wife  was  suffering  from  a  nervous  condition, 
brought  on  by  the  injuries.  H«Id,  that  it  was 
not  error  to  permit  the  wife  to  testify  ttiat  when 
awakened  suddenly  at  night  dne  to  her  condi- 
tion, she  felt  exhausted  and  worn  out 

5.  In  personal  injury  cases,  the  court  will 
not  order  the  examination  of  the  body  of  the 
person  injnred  by  physicians  appointed  by  the 
court. 

6.  Where,  in  an  action  for  personal  in- 
juries, several  physicians,  whose  testimony  and 
credibility  are  nnimpeaclied,  testify  to  the  ex- 
tent of  the  injuries,  and  the  conrt  has  refused 
to  order  the  examination  of  the  person  injured, 
by  physicians  appointed  by  the  court  it  is  not 
reversible  error  to  refuse  to  allow  plaintiff  to  be 
questioned  as  to  his  willingness  to  permit  the 
examination. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  B.  C.  Pendery  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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3.  W.  Teny,  tot  appellant  Wynne  &  Mc- 
Cart,  for  appellee. 

Concliislons  (rf  Fact 

TABLTON,  C.  J.  Mrs.  Etta  F.  Pendery, 
the  wife  of  the  appellee,  E.  0.  Pendery,  was 
on  the  10th  day  of  April,  1889,  a  passenger, 
with  others,  on  a  street  car  of  the  Ft  Worth 
Street-Railway  Company.  This  car  collided 
'  with  a  train  of  the  appellant,  the  Golf,  Oolor^ 
ado  &  Santa  FA  Railway  Company,  at  a  cross- 
ing on  Belknap  street.  In  the  city  of  Ft 
Worth.  As  a  result  of  this  ccdllsioo,  Mrs. 
Pendery  was  seriously  and  palnfoUy  Injured. 
The  Injury  sustained  by  her  Is  to  be  ascribed 
to  the  negligence  of  the  employes  of  the  ap- 
pellant, the  Gulf,  Colorado  &  Santa  ¥6  Rail- 
way Company,  operating  Its  train  on  that  oc- 
casion. The  injnries  inflicted  upon  Mrs.  Pen- 
dery were  of  snch  a.  character  as  to  Justify 
the  assessment  of  damages  awarded  by  the 
verdict  of  the  Jury,  In  the  sum  of  $7,S7S. 

Conclusions  of  Law. 

We  dIsiKJSe  as  follows  of  the  questions  pre- 
sented in  the  appellant's  brief: 

1.  Under  the  authority  of  Railway  Co.  t. 
Brown,  83  S.  W.  146,  decided  by  this  conrt, 
and  approved  by  the  supreme  court,  the  con- 
tention of  the  appellant  first  urged  under  its 
twenty-first  twenty-second,  and  twenty-third 
assignments  of  error,  to  the  effect  that  the 
court  erred  in  treating  a  violation  of  the  city 
ordinance  regulating  the  speed  of  trains  as 
negligence  per  se,  must  be  overruled.    We  do 

.  not  think  that  the  charges  complained  of  in 
these  assignments  merit  the  critldsm  of  the 
appellant  that  the  Jury  would  find  for  the 
plalntUT  on  the  mere  existence  of  negligence, 
without  reference  to  the  qnestion  whether 
Injury  iHnxlmat^  resulted  therefrom.  Rail- 
way Ca  V.  NelCKA  (Tex.  Olv.  App.)  29  S.  W. 
78. 

2.  With  snfllclent  accuracy,  the  eoort.  In  Its 
genial  charge,  defined  negligence  as  follows: 
"Ne^gence,  as  used  In  this  charge,  means  a 
failure  to  exercise  such  caution  and  care  as 
a  reasonably  prudent  and  cautions  persca 
would  usually  exercise  with  reference  to  a 
similar  matter  nnder  similar  circumstances." 
The  court  then  instructed  the  Jury  that,  even 
though  gruilty  of  negligence,  the  defendant 
would  not  be  liable  unless  the  Injury  com- 
plained of  was  the  direct  and  proximate  re- 
sult of  the  negligence.  Proceeding,  the  charge 
reads  as  follows:  "If  you  [the  Jury]  believe 
from  the  evidence  that  tbe  agents  or  servants 
of  the  defendant,  the  Oulf,  Colorado  &  Santa 
F6  Railway  Company,  in  charge  of  and  In 
operating  the  train  which  it  is  alleged  col- 
lided with  the  street  car  upon  which  plain- 
tiff's wife  was  a  passenger.  In  approaching 
the  crossing  of  the  said  street  railway  over 
which  said  street  car  was  being  operated, 
failed  to  keep  a  proper  lookout  for  cars  or 
other  vehicles  which  might  be  approaching 
the  crossing,  and  that  the  said  agents  or  serv- 
ants were  guilty  of  negligence  in  not  keep- 


ing a  better  lookout,  and  In  not  exercising 
more  caution  and  care,  than  th^  did  at  the 
time  of  said  collision;  •  •  •  and  if  you 
farther  brieve  from  tbe  evidence  that  the 
c<dllsion  with  said  street  car  was  due  to  and 
resulted  from  such  negligence  on  the  part  of 
socb  agents  or  servants  of  said  defendant,  the 
Oulf,  Colorado  &  Santa  F6  Railway  Company, 
and  that  the  collision  would  not  have  occurred 
but  for  such  negligence  on  the  part  of  said 
employes;  and  If  you  further  believe  from  the 
evidence  that  the  plalnticrs  wife  was  injured 
by  such  collision,— then  it  wUl  be  your  duty 
to  find  for  the  plaintlfT,  against  the  Gulf, 
Colorado  *  Santa  FS  Railway  Company. 
*  *  *"  Beading  together  these  several 
Items  or  clauses  of  the  charge,  we  interpret 
the  instruction  as  meaning— and  the  Jury  must 
have  so  understood  It— that  the  defendant 
would  only  be  llaUe  for  the  failure  to  keep  a 
pro];>er  lookout  In  the  event  that  its  agents  and 
employes  failed  to  keep  such  a  lookout  as  a 
reasonably  prudent  and  cautious  person 
would  have  exercised  with  reference  to  a  sim- 
ilar matter  under  similar  circumstances. 
This,  we  think,  was  a  proper  test  of  tbe 
requisite  diligence.  Railway  Co.  v.  Shieder 
(Tex.  Sup.)  30  S.  W.  907.  Without  detailing 
them,  we  think  that  the  facts  and  circum- 
stances in  evidence  would  Justify  an  infer- 
ence that  the  defendant's  agents  and  em- 
ployes failed  to  keep  a  proper  lookout  for 
cars  and  other  velilcles  that  might  be  ap- 
proaching the  crossing,  and  that  the  pleadings 
of  tbe  plaintlfl  Justified,  with  the  evidence, 
the  submission  of  such  an  issue.  Thus,  as 
stated  on  page  2  of  the  appellant's  brief,  the 
plaintiff  alleged  "that  the  agents  and  serv- 
ants then  and  there  in  charge  of  defendant's 
(G.,  C.  &  8.  F.  By.  Co.'8)  train,  negUgenUy 
and  carelessly  failed  to  keep  a  proper  lookout 
for  said  street  car  on  said  street" 

8.  In  Railway  Oa  v.  Hlgbee,  26  S.  W.  737, 
a  companion  to  tbe  present  case,  decided  by 
this  court,  and  approved  by  the  supreme 
court,  spedai  charge  No.  12  requested  by  the 
defendant,  upon  a  similar  state  of  fftcts,  was 
condemned  by  us.  We  adhere  to  the  con- 
clusion there  announced,  and  overrule  the 
eleventh  assignment  of  error,  complaining  of 
the  refusal  of  this  instruction. 

4.  The  plaintiff,  B.  C.  Pendery,  without  ob- 
Jectl<H)  on  the  part  of  the  defendant,  testified 
as  follows:  "My  wife  is  In  such  a  condition 
that  she  cannot  receive  the  approaches  of 
myself  as  her  husband  In  the  geoeiative  re- 
lation without  pain,  and  always  has  been 
since  the  time  of  the  accident  to  the  pres- 
ent time."  The  effect  of  this  testimony  the 
defendant  sought  to  avoid  by  submitting  to 
the  court  special  charges  Nos.  2  and  4,  the 
refusal  of  which  is  complained  of  in  the 
third  and  fourth  assignments  of  error.  These 
charges  were  to  the  effect  that  the  Jury,  in 
assessing  the  ];^lalnturs  damage,  would  not 
take  into  consideration  any  evidence  of  men- 
tal or  physical  pain  experienced  by  the  wife 
during  sexual  intercourse  with  her  husband. 
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It  iB  budsted  that  the  court  erred  In  refusing 
these  special  instmctloDs,  upon  the  proposi- 
tion that  the  aamages  thus  Indicated  are  not 
the  necessary  consequences  of  the  injury,  and 
should  not  have  been  submitted  to  the  Jury 
In  the  absence  of  special  aUegatlons.  The 
plaintiff's  petition  alleging  Injury  Is  as  fol- 
lows: "Wounding  and  bruising  plalntlfTs 
said  wife  in  the  pit  of  her  stomach,  and  In 
her  l)ack,  then  and  tfawe  causing  her  great 
pain  and  suffering,  and  serious  Internal  and 
permanent  injuries,  and  causing  her  to  suf- 
fer In  both  body  and  mind,  and  then  and 
there  damaging  plaintiff  in  the  sum  of  $15,- 
UOO."  The  testimony  of  physicians,  witnesses 
for  the  plaintiff  (especially  that  of  Dr.  How- 
ard, as  set  out  on  pages  28  and  29  of  the 
appellee's  brief,  Is  to  the  effect  that  one  of 
the  "serious  Internal  and  permanent  Injuries" 
inflicted  upon  the  plaintiff's  wife  was  the 
displacement  or  prolapsus  of  the  right  oyary, 
and  that,  as  a  result  of  this  condition  of  the 
ovary,  sexual  Intercourse  would  be  very 
painful  to  the  woman.  It  thus  aij^ears  that 
the  testimony  of  the  husband,  which  the 
defendant  thus  Indirectly  sought  to  exclude 
from  the  consideration  of  the  Jury,  was  with- 
in the  scope  both  of  the  pleadings  and  of  the 
evidence,  which  tended,  as  we  have  shown, 
to  Indicate  that  the  pain  testified  about  was 
the  natural  and  necessary  consequence  of 
the  Injniy  Inflicted.  No  exception  was  tak- 
en to  the  pleading  on  account  of  its  goieral 
character.  If  the  defendant  had  desired  to 
be  advised  of  the  special  <diaiacter  of  the 
"serious  Internal  and  permanent  Injuries" 
complained  of,  we  think  It  should  have  ad- 
dressed a  special  exception  to  the  petition, 
calling  for  specific  information  In  that  coo- 
nectlML  In  awarding  compensatiou  for 
physical  and  mental  suffering,  the  court  con- 
fined the  July  to  such  as  was  experioiced  by 
the  wife  at  the  time  of  the  accident  and  at  a 
time  prior  to  the  filing  of  the  amended  peti- 
tion, permitting  the  consideration  of  evidence 
with  reference  to  such  suffering  since  that 
day  solely  for  the  purpose  of  determining 
the  permanent  character  of  the  Injuries  com- 
plained of.  We  therefore  conclude  upon  this 
assignment  that  as  no  objection  was  urged 
by  the  defendant  to  the  evidence  referred  to, 
and  as  Its  admission  comes  within  the  scope 
of  the  pleading,  not  excepted  to,  and  as 
there  was  testimony  tending  to  show  that 
the  character  of  pain  and  suffering  in  ques- 
tion was  the  natural  and  necessaiy  result  of 
the  serious  internal  injury  already  described, 
the  question  as  here  presented  assumes  a  dif- 
ferent form  than,  and  Is  to  be  distinguished 
frcMn,  that  considered  In  Campbell  v.  Gook, 
86  Tex.  630,  26  S.  W.  486,  relied  upon  by  the 
appellant  in  this  connection. 

5.  Mrs.  Pendery,  having  testified  that  the 
injuries  sued  for  In  this  case  affected  her 
with  regard  to  being  awakened  at  night  in- 
stantly, was  Interrogated  as  follows  by  the 
plaintiff's  attorney,  "State  how  it  affects  yon 
to  be  awakened  nights  Instantly,"  to  which 


she  replied,  'T  feel  Just  exhausted  and  worn 
out."  In  admitting  this  testimony,  the  court 
overruled  the  defendant's  objection,  to  the 
effect  that  It  Is  not  responsive  to  the  ques- 
tion, that  It  Is  irrelevant  and  Immaterial,  that 
there  is  no  pleading  supporting  It,  and  that 
it  does  not  tend  to  prove  any  damage  or  the 
extent  of  her  Injury.  The  testimony  of  Dr. 
Keller,  a  witness  for  the  plaintiff,  was  to  the 
effect  that  Mrs.  Pendery  was  the  victim  of  a 
veiy  neirvouB  condition,  called  "neurasthe- 
nia," and  that,  according  to  medical  acienoe, 
this  condition  was  the  result  of  the  iDjory 
In  question.  We  think  that  the  objections 
urged  were  properly  overruled.  The  evi- 
dence of  the  physician  would  Justify  the  In- 
ference that  the  nervous  condition  disclosed 
by  the  evidence  objected  to  was  a  necessary 
consequence  of  the  injury  complained  of. 

6.  The  restrictive  character  of  the  court's 
charge  already  adverted  to  precluded  the  Ju- 
ry, as  we  think,  from  awarding  the  assess- 
ment of  damages  on  account  of  any  improb- 
able future  permanent  injury.  Hence  the 
court  was  not  required  to  grant  the  fifth  and 
fourteenth  special  Instructions,  to  the  effect 
that  the  Jury  would  not  consider  future  per- 
manent Injury,  in  the  absence  of  the  prob- 
ability of  such  a  result 

7.  It  Is  believed  that  the  requested  instruc- 
tions 7  and  10,  which  we  find  it  unnecessary 
to  set  out,  were  properly  refused,  as  argu- 
mentative. They  unduly  emphasize  the  lia- 
bility of  the  company  as  dependent  upon  the 
presumption  in  the  minds  of  the  employes 
of  the  defendant  as  to  the  conduct  of  the 
street-car  driver.  Under  the  charge  of  the 
court,  liability  could  not  attach  to  the  de- 
fendant In  the  absHice  of  negligence  on  its 
part,  afllrmadvely  found  by  the  Jury.  We 
think  the  rights  of  the  appellant  were  thus 
sufilclently  guarded. 

8.  Upon  the  authority  of  Hallway  Oa  v. 
Botaford,  141  U.  S.  250,  U  Sup.  Ot.  1000,  and 
upon  the  force  of  the  reasoning,  which  com- 
mends Itself  to  our  approval,  of  Justice  Oray 
(the  organ  of  the  majority  of  the  court  In 
that  case),  we  bold  that  the  court  correctly 
refused  the  motion  of  the  appellant  to  ap- 
point physicians  charged  with  the  duty  of 
examining  into  the  injuries  of  the  plaintiff's 
wife. 

9.  After  the  refusal  of  this  motion,  conn> 
sel  for  appelant  asked  the  plaintiff  and  his 
wife,  respectively,  whether  the  witness  would 
"object  at  this  time  to  an  examination  of 
Mrs.  Pendery  by  three  physicians  appointed 
by  the  court"  To  the  answer  to  the  ques- 
tion the  court  sustained  an  objection  by  the 
plalDtlff.  It  explains  its  action  on  the  ground 
"that  the  question  was  too  much  in  the  na- 
ture of  a  banter  to  the  witness  while  on  the 
stand,  or  an  effort  to  make  a  proposition  t» 
him  for  effect,  which  could  not  then  have 
been  acted  upon  tf  accepted."  As  the  court 
had  refused,  for  sufllcient  reason,  the  mo- 
tion to  comi>el  an  examination  of  the  klnd> 
suggested,  and  as  the  extent  of  the  Injuiy^ 
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sustained  bad  been  testified  to  by  several 
physicians,  subject  to  cross-examination,  and 
Bs  the  character  of  these  witnesses  as  ex- 
perts or  for  Integrity  was  not  questioned,  we 
Are  not  prepared  to  bold  that  the  action  of 
the  court  In  refusing  to  entertain  this  ques- 
tion, inrolTlng,  as  It  decided,  an  attempt  to 
bant«-  or  to  Impose  upon  the  witness,  was 
such  as  to  require  a  reversal  of  the  judg- 
ment. 

10.  The  language  of  counsel  complained  of 
in  tbe  seventeenth  assignment  of  error,  if  un- 
justified by  the  record,  was  used  In  the  open- 
lug  argument;  and,  as  the  trial  court  states 
In  an  explanation  appended  to  the  bill  of 
exceptions  complaining  thereof,  the  defend- 
ant had  ample  opportunity  to  expose  Its  un- 
justifiable character,  If  it  existed,  and  to  re- 
ply to  any  fallacy  that  might  be  InTolved  in 
It 

11.  WhMi  this  cause  was  before  as  on  a 
previous  appeal  (Railway  Co.  v.  Pendery,  27 
8.  W.  213),  we  held  that  the  verdict  then  In- 
volved, for  56,500,  was  not  excessive.  Tak- 
ing Into  consideration  the  addltionnl  time 
that  elapsed  between  the  rendition '  of  the 
verdict  in  that  instance  and  the  trial  had  in 
this.  Involving  a  probable  estimate  l>y  the 
Jury  In  lieu  of  accumulated  interest,  the  ver- 
dict In  the  present  Instance  is  not  greatly 
larger  than  on  the  former  trial.  In  any 
event,  we  think  that  the  testimony  of  the 
physicians  Introduced  by  the  plaintiff,  show- 
ing serious,  painful,  and  permanent  Injuries, 
with  the  dire  attendant  results.  Justified  the 
«um  awarded  by  the  Jury.  We  affirm  the 
Judgment 


6RESHAM  V.  GALVESTON  COUNTY. 

(Court  of  ClvU  Appeals  of  Texas.     June  18, 

1886.) 

CONSTBUOTION  Or  CONTSAOT— COMMISSION  OH  Ooir 
LE0TION8— DSPBBBBD   FITMENTS. 

1.  Under  an  order  of  the  commissioners' 
«onrt  appointing  defendant  agent  for  the  sale 
of  school  lands,  and  providing  that  he  should  be 
paid  a  commission  on  the  "amount  received"  by 
nlm  for  the  sale  of  snch  lands,  defendant  is  en- 
titled to  a  commission  only  on  the  amount  actu- 
ally received,  and,  as  to  deferred  payments,  no 
commission  is  payable  until  the  same  are  col- 
lected. 

2.  Defendant  has  a  lien  for  his  commission 
upon  the  notes  given  for  such  deferred  pay- 
ments entitling  him  to  the  possession  of  the 
notes  for  the  purpose  of  colleraon. 

Appeal  from  district  court,  Galveston 
<K>unty;  William  H.  Stewart,  Judge. 

Action  by  the  county  of  Galveston  against 
Walter  Gresham.  From  a  Judgment  for 
plalutiOs  defendant  appeals.    Modified. 

S.  W.  Jones,  for  appellant  Bradford  Han- 
«ock,  Co.  Atty.,  and  Maco  Stewart,  for  ap- 
pellee. 

PLEASANTS,  J.  The  nature  and  result  of 
this  suit  is  thus  given  by  the  appellant  In 
his  brief:    "This  suit  was  instituted  by  Gal- 


veston county,  the  appellee,  against  Walter 
Oresham,  the  appellant  in  the  district  court 
of  Galveston  county,  Texas,  on  the  30tb  day 
of  December,  1895,  to  recover  of  the  latter 
the  sum  of  $45,8&1.41,  alleged  to  have  been 
collected  and  received  for  account  of  the  ap- 
pellee under  and  by  virtue  of  a  contract 
of  agency  between  appellee  and  appellant 
for  the  sale  of  certain  school  lands  belonging 
to  appellee,  exclusive  of  his  commissions,  and 
for  which  be  had  never  properly  accounted, 
and  also  to  recover  possession  of  certain 
promissory  notes,  the  property  of  appellee. 
The  plaintiff,  in  Its  petition,  alleged  that  on 
November  30,  1874,  Waiter  Oresham.  the 
appellant  was,  by  an  order  or  decree  of  the 
commissioners'  court  of  Galveston  county, 
appointed  agent  of  that  county,  the  appellee, 
to  sell  or  to  lease  four  certain  leagues  of 
land  granted  said  county  for  public-school 
purposes,  describing  the  same;  that  the  said 
Walter  Gresham  at  divers  times.  In  pursu- 
ance and  by  virtue  of  the  power  and  au- 
thority vested  In  him  by  said  decretal  order 
appointing  him  agent  as  aforesaid,  had  sold 
various  smaller  tracts  of  land,  out  of  said 
four-league  grant,  setting  forth  in  a  tabu- 
lated statement  the  names  of  the  different 
purchasers,  the  contract  price  for  each  tract 
the  amount  of  the  principal  and  Interest 
collected  by  the  said  Gresham  from  each 
purchaser,  and  the  amount  still  unpaid;  that 
the  aggregate  of  the  several  sales  made  by 
the  said  Gresham,  exclusive  of  interest 
amounted  to  $39,852.62,  and  that  he  had  col- 
lected on  the  several  sales  made  by  him, 
including  the  Interest  that  had  accrued,  due 
thereon,  the  sum  of  $46,954.01.  Plaintiff's 
petition  further  alleged  that  there  remains 
due  to  plaintiff  from  the  several  purchasers 
of  said  lands  $10,584.74,  principal  and  inter- 
est evidenced  by  promissory  notes  held  by 
the  said  defendant;  that  the  defendant  had 
made  leases  of  portions  of  said  land,  collect- 
ing as  ront  therefor,  during  his  said  agency, 
the  sum  of  $3,261.29,  and  that  the  total 
amount  collected  and  received  by  the  de- 
fendant In  money,  from  all  sources,  for  ac- 
count of  the  plaintiff,  during  and  in  respect 
of  his  said  agency,  was  $50,205.30.  Plaintiff, 
In  its  petition,  charged  that  the  defendant 
for  his  services  as  aforesaid,  was  entitled 
to  a  commission  of  10  per  cent  only  on 
$43,103.91;  that  there  were  stiU  in  the  hands 
of  the  defendant,  belonging  to  plaintiff,  and 
not  accounted  for,  the  said  promissory  notes 
and  $45,894.91  In  money;  and  that  although 
plaintiff  had  often  demanded  of  and  from 
defendant  an  accounting  and  settlement  yet 
he  had  always  neglected  and  refused  to 
make  either,  and  had  also  neglected  and  re- 
fused, though  often  requested,  to  pay  to 
plalntiCE  the  amount  claimed  to  be  due  from 
him  to  It,  or  to  deliver  said  promissory 
notes.  Plaintiff  prayed  for  Judgment  against 
the  defendant  for  the  sum  of  $45,894.91,  and 
for  such  other  sums  as  might  be  shown  to 
have  been  collected  for  Its  account  by  de- 
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fendant;  that  defendant  be  required  to  make 
a  full  showing  and  accounting  of  all  sales, 
leases,  and  collections  made  by  him,  and  to 
deliver  up  to  plaintiff  all  of  said  promis- 
sory notes;  and  for  geneial  relief.  On  Feb- 
ruary 1,  189C,  defendant  answered,  and  in 
his  answer  admitted  that  on  November  30, 
1874,  the  commissioners'  court  of  Galveston 
county,  by  its  order  or  decree  on  that  day 
made,  passed,  and  spread  upon  its  minutes, 
appointed  and  constituted  him,  the  defend- 
ant, agent  of  said  Galveston  county,  with 
power  and  authority  to  sell  or  to  lease,  upon 
such  terms  and  for  snch  prices  as  to  him 
might  seem  best  for  the  Interests  of  said 
county,  the  four  leagues  of  land  mentioned 
and  described  in  plaintiff's  iietltion,  giving 
and  according,  by  said  decretal  order,  to  the 
defendant,  as  compensation  for  his  services 
in  that  behalf,  ten  per  cent  of  the  amount 
that  might  be  received  from  the  selling  or 
leasing  of  said  lands,  appending  to  his  an- 
swer, and  making  It  a  part  thereof,  a  certi- 
fied copy  of  said  described  order,  marked 
•Exhibit  A';  admitted  that  defendant,  in 
pursuance  <xC  the  powers  and  authority  vest- 
ed in  him  by  said  order,  had,  at  divers  times 
since  its  passage,  made  sales  of  many  small- 
er tracts  of  land  out  of  said  four  leagues, 
and  that  the  tabulated  statements  of  such 
sales,  as  set  forth  in  plaintlfTs  petition,  was 
correct;  admitted  that,  from  the  date  of 
said  described  order  up  to  the  time  of  filing 
bis  said  answer,  defendant,  as  such  agent, 
bad  collected  and  received  in  money  for 
ncconnt  of  the  sales  and  leases  made  by  him 
of  said  lands,  and  interest  accrued  due 
tbereon.  $50,205.30,  and  allured  that  he  had, 
in  addition  to  snch  sum,  collected  and  re- 
ceived ic  money  for  account  of  interest  on 
bonds  purchased  by  him  with  proceeds  in  bis 
hands  arising  from  said  bonds,  which  pur- 
chase of  bonds  was  by  authority  of  said 
commissioners'  court,  the  further  sum  of 
$314.61,  making  a  grand  total  collected  and 
received  by  him,  in  money,  during  the  afore- 
said period,  as  agent  as  aforesaid,  of  $50,- 
519.81;  and  also  admitted  that  defendant, 
at  the  time  of  filing  his  said  answer,  had  in 
his  possession,  as  agent  as  aforesaid,  several 
promissory  notes,  executed  by  many  of  the 
purchasers  of  the  different  smaller  tracts  of 
land  sold  by  him  as  aforesaid  out  of  said 
four  leagues,  in  evidence  of  unpaid  balance 
of  the  purchase  money  therefor,  appending 
to  said  answer  a  list  descriptive  of  said 
notes,  mailed  'Bxhiblt  C,'  and  showing  their 
aggregate  face  value,  principal  and  Inter- 
est, to  be  $10,584.74,  and  tendering  in  court 
the  said  several  promissory  notes  to  await 
the  action  of  the  court  with  respect  thereto. 
But  defendant,  in  his  answer,  denied  that 
he  had  failed  or  at  any  time  refused  to  ac- 
count to  the  plaintiff,  or  the  commissioners' 
court  of  Galveston  county  for  any  moneys 
or  other  properties  or  effects  belonging  to 
plaintiff  that  may  have  come  into  his  hands 
or  possession,  or  under  his  control,  or  for 


any  of  his  acts  or  doings,  as  agent  as  afore- 
said, or  that  he,  the  defendant,  was,  at  the- 
time  of  his  said  answer,  In  any  wise  indebt- 
ed to  the  said  plaintiff  In  anything  or  is- 
any  amount;  but  that,  on  the  contrary  there- 
of, he,  the  defendant,  on  December  30,  1878, 
December  31,  1879,  May  31,  1881,  Septem- 
ber 7,  1882,  June  3,  1883,  December  9,  1886, 
June  21,  1888,  January  U,  1890,  respectively,, 
and  on  divers  other  dates  during  the  pe- 
riod of  his  said  agency,  had  filed  with  the 
derk  of  the  said  commissioners'  court,  and 
had  submitted  to  said  court,  full  and  correct 
reports  of  all  his  acts  and  doings,  receipts 
and  disbursements,  as  such  agent  as  afore- 
said, with  respect  to  said  properties;  and' 
defendant  appended  to  bis  said  answer,  and. 
made  it  a  part  thereof,  an  Itemized  state- 
ment, marked  'Exhibit  B,'  showing  tbat  de- 
fendant had  collected  and  received  during, 
his  said  agency  from  all  sources  In  connec- 
tion with  said  lands  the  sum  of  $50,519.91, 
and  had  disbursed  for  expenses  $1,916.40, 
bad  piild  to  the  treasurer  of  Galveston 
county  $42,437.45,  and  had  reserved  to  him- 
self, as  compensation  for  his  services,  $6,- 
166.06,  claiming  that  under  the  terms  of  sald> 
described  order  he,  the  defendant,  was  en-' 
titled  as  compensation  for  his  services  not 
only  to  ten  per  cent,  of  the  amount  actually 
received  by  him,  but  also  to  ten  per  cent 
of  the  then  face  value  of  the  promissory 
notes  in  his  posseesion  and  on  the  two  sales 
for  which  no  deeds  had  then  been  recorded. 
Defendant  prayed  that  his  commissions  as- 
set forth  In  said  Exhibit  B,  and  claimed  by 
him,  be  allowed.  The  facts  as  admitted  in- 
the  pleadings  and  disclosed  by  the  evidence- 
are,  in  substance,  as  follows:  On  the  suta 
day  of  November,  1874,  the  coibmlssloners'' 
court  of  Galveston  county  passed  a  resolu- 
tion or  decretal  order  constituting  and  ap^ 
pointing  Walter  Gresham,  the  appellant,  the- 
agent  of  said  county  for  the  sale  of  certain 
four  leagues  of  land  situated  In  Somervell- 
and  Hood  counties,  Texas,  granted  to  said 
Galveston  county  for  school  purposes,  with 
power  and  authority  to  sell  or  lease  the- 
same  upon  such  terms  and  at  such  prices  as- 
to  him  might  seem  best  for  the  interest  of 
said  county,  giving  and  according  to  said 
Gresham,  as  compensation  for  his  services- 
In  that  behalf,  10  per  cent  of  the  amount 
that  might  be  received  from  the  sales  and' 
the  leasing  of  said  lots;  that  the  said 
Gresham,  under  and  in  pursuance  of  said- 
decretal  order  or  resolution,  at  divers  times 
between  the  date  of  said  order  (November 
30,  1874)  and  that  of  the  institution  of  this 
suit  (December  30,  1895),  made  sales,  and: 
also  leases,  to  different  persons,  of  divers 
smaller  tracts  out  of  said  four  leagues  of 
land,  from  which  sales  and  leases  he  collect- 
ed and  received  In  money  $50,205.30,  and  In 
promissory  notes,  principal  and  accrued  In- 
terest to  December  30,  1895,  and  unpaid, 
$10,437.46,  and  for  interest  on  bonds  In  bis- 
hands  for  account  of  Galveston  county  the- 
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farther  sum  In  money  $314.51;  that,  of  the 
moneys  actually  collected  and  received  by 
him,  the  defendant  had  paid  Into  the  treas- 
ury of  Galveston  county  the  sum  of  $42,- 
437.46,  had  expended  for  topographical  and 
other  surveys  of  said  lands,  officers'  certifi- 
cates of  acknowledgments  to  deeds  by  the 
county  to  purchasers  of  said  lands,  and  in 
the  matter  of  court  costs,  the  sum  of  $1,- 
361.25,  and  as  premium  on  bonds  or  interest- 
bearing  securities  purchased  by  authority  of 
the  commlBSloners'  court  of  said  Galveston 
county  the  sum  of  $555.25,  and  retained  aa 
compensation  for  his  services,  under  the 
said  contract  between  the  plaintiff  and  him- 
self, $5,020.53,  or  10  per  cent,  on  $50,205.30, 
amount  actually  collected  and  received  by 
him;  $105.84,  or  10  per  cent  of  $10,584,  the 
aggregate  of  the  said  several  promissory 
notes;  and  $87.06,  or  ten  per  cent  on  $870.06, 
the  amount  of  his  sales  to  C.  L.  Knott  and 
G.  W.  Rowan.  These  last  two  sales  were  of 
recent  date,  and  no  deeds  had  passed,  nor 
had  anything  been  collected  on  them.  The 
records  of  the  commissioners*  court  failed 
to  show  that  that  court  had  authorized  the 
purchase  by  Gresham  of  any  bonds  or  in- 
terest-bearing securities,  but  he  testified  that 
he  had  been  so  authorized,  that  said  court 
had  been  Informed  by  him  of  the  purchase, 
and  that  Qalreston  county  had  received  the 
benefit  therefor.  The  records  of  said  court, 
after  search  therefor,  also  failed  to  show 
that  said  Gresham  had  made  to  the  court  re- 
ports of  his  acts  and  doings,  etc.,  as  agent 
as  aforesaid,  but  both  he  and  William  Sel- 
kirk, the  latter  of  whom  had  kept  the  books 
of  account  between  the  defendant  and  Gal- 
veston county,  both  testified  that  full  and 
correct  statements  had  from  time  to  time 
during  the  period  of  said  agency  been  ren- 
dered to  the  said  court  The  promissory 
notes  were,  under  the  court's  instructions, 
deposited  in  the  registry  of  the  court  On 
February  10,  1896,  the  cause  waa  tried  be- 
fore the  court  without  the  intervention  of  a 
Jury,  the  trial  resulting  in  a  judgment  in 
favor  of  the  plaintiff,  Galveston  county,  for 
the  sum  of  $1,138.06,  with  Interest  thereon 
from  the  date  of  the  Judgment  at  the  rate 
of  6  per  cent  per  annum  until  paid,  and  all 
costs  Incurred  In  the  suit,  and  discharging 
the  defendant  from  all  liability  with  respect 
to  the  promissory  notes  mentioned  and  de- 
scribed In  the  pleadings.  To  this  Judgment 
the  defendant  in  open  court  excepted,  gave 
notice  of  appeal,  assigned  errors,  and  filed 
an  appeal  bond;  and  the  cause  Is  now  here 
for  revision  on  appeal." 

The  court  allowed  appellant  every  credit 
claimed  by  him  upon  his  account  with  the 
county,  except  the  money  retained  by  him  In 
satisfaction  of  his  claim  for  commissions 
upon  the  notes  not  yet  collected,  given  for 
lands  sold  by  appellant  and  for  commis- 
sions on  sales  of  land  made  to  C.  L.  Knott 
and  G.  W.  Rowan,  upon  which  last  sales 
nothing  had  been  collected,  nor  had  deeds 


been  executed  to  the  purchasers.  We  think 
there  was  no  error  In  refusing  to  allow  lUe 
appellant  these  credits.  He,  under  the  con- 
tract between  himself  and  the  county,  is  en- 
titled only  to  commissions  upon  moneys  col- 
lected by  him.  The  evidence  in  the  case 
shows  that  upon  some  of  the  sales  made  by 
him  nothing  could  be  collected.  Judgments 
were  obtained,  and  the  lands  s^d  under  exe- 
cution, and  bought  In  by  appellant  for  the 
county,  and  such  may  be  the  result  of  the 
sales  for  which  the  purchase  money  Is  not 
yet  collected,  and  it  would  be  unjust  to  com- 
pel the  county  to  pay  appellant  his  com- 
missions In  advance  upon  collections  which 
might  never  be  made.  Besides,  this  is  not 
the  contract  between  the  parties,  and  by  it 
must  their  mutual  rights  and  obligations  be 
determined.  The  county  obligated  Itself  to 
pay  appellant  10  i>er  cent  on  the  sums  col- 
lected by  him  upon  sales  which  he  might 
make  for  the  cotmty.  The  appellant's  state-' 
ment  of  his  contract  shows  this  was  his  In- 
terpretation of  the  contract,  as  he  made  no 
claim  for  commissions  on  sales  upon  which 
he  was  unable  to  realize  any  money.  It  Is 
true  that  the  county,  in  its  petition,  denied 
the  right  of  appellant  to  commissions  on  the 
notes  when  the  same  should  be  collected, 
and  prayed  that  appellant  be  required  to 
deliver  the  said  notes  to  the  county;  but 
this  erroneous  conception  of  Its  rights  did 
not  authorize  the  appellant  to  retain  in  his 
hands,  of  moneys  collected,  a  sum  sufficient 
to  pay  him  In  full  of  services  by  him  con- 
tracted for,  but  not  yet  fully  performed. 
But  the  court,  in  our  opinion,  erred  to  the 
prejudice  and  injury  of  the  appellant  in  re- 
quiring him  to  surrender  the  purchase-money 
notes  In  his  possession,  and  denying  him 
the  privilege  of  completing  his  contract  with 
the  county,  and  receiving  the  compensation 
secured  to  him  under  the  order  of  the  com- 
missioners' court  appointing  him  the  agmt 
of  the  county  for  selling  and  leasing  its 
school  lands.  That  order  Is  In  these  words: 
"Whereas,  the  county  of  Galveston  has  large 
and  valuable  tracts  of  school  lands  in  Hood 
county,  Texas,  that  are  being  occupied  and 
depredated  upon  by  *  *  *  trespassers; 
and  whereas,  it  is  deemed  to  be  to  the  best 
Interest  of  said  county  that  the  same  should 
be  sold  as  soon  as  practicable:  Therefore  it 
is  agreed,  and  so  ordered  by  the  county  court 
of  Galveston  county,  that  Walter  Gresham, 
Esqr.,  of  Galveston,  be,  and  hereby  is,  con- 
stituted and  appointed  the  agent  and  attor- 
ney of  Galveston  county  to  s^  or  lease  in 
such  tracts  or  parcels  any  or  all  of  said  lands 
upon  such  terms  and  for  such  prices  aa  he 
may  think  for  the  best  interest  of  said  coun- 
ty; and  as  compensation  for  his  services  he 
is  to  receive  ten  per  cent  (10  per  cent)  of 
the  amount  that  may  be  received  from  the 
leasing  and  sale  of  said  lands."  Under  this 
order  the  appellant  Is  under  obligation  to 
collect  if  collectible,  in  whole  or  In  part  the 
notes  received  by  him  from  the  purchasers 
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of  the  lands  sold  by  him,  and  from  the 
amounts  realized  he  Is  entitled  to  a  com- 
mission of  10  per  centum  upon  the  sum  or 
emus  collected  upon  each  sale,  and  upon 
each  of  these  notes  he  has  at  least  a  lien  to 
the  extent  of  his  commissions.  And  of  his 
right  to  retain  the  notes  for  collection  he 
cannot  be  deprived  until  it  Is  charged  and 
proved  that  he  has  abused  his  authority,  and 
is  not  worthy  of  the  trust  reposed  in  him  by 
the  court  which  appointed  him;  and  of  this 
there  is  nothing  In  either  the  pleadings  or 
the  evidence.  The  county,  however,  had  the 
right  to  revoke  the  authority  given  the  ap- 
I)ellant  to  sell  and  lease  its  lands,  and  for 
any  sale  made  after  the  revocation  of  such 
power  appellant  would  not  be  entitled  to 
compensation.  For  the  error  of  the  trial 
court  in  requiring  the  appellant  to  surrender 
the  promissory  notes  in  lils  possession  the 
judgment  of  that  court  Is  reversed,  and  this 
court,  proceeding  to  render  the  judgment 
which  should  have  been  rendered,  adjudges 
and  orders  that  the  county  of  Galveston 
have  and  recover  of  the  appellant  the  sum 
of  $1,13S.06,  with  Interest  thereon  at  the  rate 
of  6  per  centum  per  annum  from  the  10th 
day  of  February,  1896,  and  for  coets  of  suit 
in  the  district  court,  and  for  which  execu- 
tion may  issue;  and  that  the  appellant  re- 
cov&e  from  the  possession  of  the  ofBcer  of 
the  district  court  the  several  promissory 
notes  described  In  the  judgment  of  the  dis- 
trict court,  to  be  by  him  collected  and  ac- 
counted for  to  the  county  of  Galveston,  in 
accordance  with  the  terms  and  conditions  of 
the  order  of  the  commissioners*  court  of 
that  county  appointing  appellant  the  agent 
and  attorney  for  selling  and  leasing  the 
school  lands  of  said  county;  and  It  is  fur- 
ther ordered  that  appellant  recover  his  costs 
In  this  court 


MACK  et  al.  v.  MITTENTHAIi  et  aL 

(Court  of  Civil  Appeals  of  Texas.     June  2(^ 
1886.) 

AMIOMMB^IT  for  BCNEFIT  OF  CRBDITOBS — AoTIOH 
BT  CRBDITOR— ScFFICIBilCT  OF  PSTITION 

— Hecbssaht  Pahtibs. 

1.  In  an  action  brought  by  a  preferred  cred- 
itor to  recover  the  value  of  certain  goods  taken 
hj  attachment  from  the  possession  of  the  trus- 
tee of  an  insolvent,  a  petition  which  fails  to 
show  the  valne  of  the  goods  conveyed  to  the 
trustee,  and  that  the  goods  remaining  in  his 
hands  were  insufficient  to  pay  plaintiff's  claim 
in  full,  does  not  state  a  cause  of  action. 

2.  In  sach  an  action  the  creditors  whose 
claims  were  postponed  to  a  payment  of  plain- 
tifiTs  claim  were  not  necessary  parties. 

Error  from  district  court.  Potter  county;  H. 
H.  Wallace,  Judge. 

Action  by  H.  S.  Mittenthal  &  Co.  and  others 
against  Mack,  Stadler  &  Co.  and  others  to  re- 
cover the  value  of  goods  alleged  to  have  been 
wrongfully  seized  under  attachment  There 
was  judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 


Stanley,  Spoonts  &  Thompson,  for  plaintiffs 
in  error.  Watts,  Aldredge  &  Eckford  and 
Thos.  F.  Turner,  for  defoidants  In  error. 

Reasons  for  Reversal. 

HUNTER,  J.  This  suit  was  brought  by  de- 
fendants in  error  to  recover  from  the  sheriff 
of  Potter  county,  and  from  Mack,  Stadler  & 
Co.,  who  were  the  sheriff's  indemnitors,  the 
value  of  a  parcel  of  goods  alleged  to  be  of 
the  value  of  $1,611.10,  seized  imder  attach- 
ment issued  out  of  the  district  court  of  Pottet 
county,  Tex.,  in  a  suit  by  Mack,  Stadler  & 
Co.  against  H.  Berwald,  and  which  parcel  of 
goods  was  among  a  large  stock  of  goods  con- 
veyed by  H.  Berwald  to  T.  F.  McGee,  as  trus- 
tee, to  pay  about  $42,000  of  indebtedness. 
There  were  about  S2  creditors  named  In  the 
deed  of  trust  The  goods  were  to  be  sold  by 
the  trustee,  and  the  debts  paid  in  full  in  the 
order  named  and  set  down  in  the  deed  of 
trust  The  expenses  of  executing  the  trust  were 
to  be  first  paid,  taicludlng  a  five  per  cent,  com- 
mission to  the  trustee  for  receiving  and  pay- 
ing out  funds;  next  a  note  of  $800,  due  Link; 
next  a  note  of  $2,000,  due  First  National  Bank 
of  Amarlllo;  next  $8,032.99,  due  to  defendants 
in  wror;  and  then  follow  49  other  creditors, 
with  Claims  ranging  in  amount  from  $16.75  to 
$4,775,  and  aggregating  over  $90,000;  each 
claim  to  be  paid  in  full  in  the  ord»  named, 
and  the  balance,  if  any,  to  be  paid  to  H.  Ber- 
wald. The  petition  falls  to  show  the  amount 
or  value  of  the  goods  which  passed  Into  the 
hands  of  the  trustee,  and  fails  to  show  that 
there  was  not  ample  and  sufficient  goods  left 
In  the  hands  of  the  trustee  to  fully  pay  off  and 
satisfy  defendants  in  error's  daim  in  full, 
even  after  paying  liink's  debt  of  $800,  and 
taking  out  the  $4,200  worth  of  goods  seized 
and  attached  by  the  bank  to  secure  its  $2,000 
note.  The  defoidants  filed  a  general  demur- 
rer, which  was  overruled  by  the  court  and 
also  special  demurrers  covering  the  points  here 
decided.  There  is  no  statement  of  facts  btte. 
Plaintiffs  in  error  complain  of  the  court's  ac- 
tion in  orermling  their  demurrers. 

We  are  of  opinI(m  that  the  general  demurrer 
should  have  been  sustained.  The  petition  was 
clearly  defective  in  not  stating  that  there  were 
not  goods  enough  left  after  plaintiffs  In  error's 
seizure  to  pay  their  debt  In  full.  In  some 
manner  or  other  this  fact  was  necessary  to 
show  that  the  seizure  Injured,  Impaired,  or 
reduced  the  plaintiffs'  Uen  and  security,  and 
we  can  find  nothing  in  the  petition  or  trial 
amendment  to  supply  this  defect  The  trus- 
tee could  maintain  the  action  without  this  alle- 
gation, for  he  is  entiUed  to  possession  of  all 
the  goods  to  pay  on  all  the  debts;  but  we  do 
not  understand  that  the  plaintiffs  are.  They 
are  only  entiUed  to  receive  their  part  of  the 
proceeds  of  the  sale  of  the  goods  as  allowed 
them  under  the  deed  of  trust  As  the  deed  of 
trust  does  not  confer  upon  them  the  right  to 
possession  of  the  goods,  the  law  does  not  confer 
It;  80  that  they  could  not  maintain  an  action 
to  recover  possession  of  the  goods  as  the  trus- 
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tee  might  Their  tlUe  Is  an  eqoltable  one,  not 
legal,  and  they  must,  therefore,  show  that 
their  security  has  been  injured,  depreciated, 
destroyed,  or  reduced  in  yalue  to  an  extent 
which  left  it  Insuffldoit  to  pay  their  debt; 
otherwise  they  are  not  injured.  If  this  alle- 
gation of  fact  can  be  made,  then  it  would  be 
clear  that  the  creditors  whose  claims  are  post- 
poned to  the  plaintiffs'  are  not  necessary  par- 
ties to  the  suit;  for,  U  there  is  not  enough  to 
pay  plaintiffs'  claim,  there  is  nottilng  for  them. 
But,  eyen  if  not  made,  we  can  see  no  necessi- 
ty for  making  them  parties,  as  plaintiffs  can 
only  recover  the  value  of  the  goods  seized  to 
the  amount  of  their  debt,  but  not  for  any 
overplus  that  would  go  to  the  debts  of  the 
postponed  creditors.  There  could  be  no  over- 
plus here,  as  the  petition  sliows  the  goods 
seized  were  of  the  value  of  only  $1,511.10, 
while  plaintiffs'  claim  is  for  more  than  (8,000. 
Wallace,  the  conditional  trustee,  was  not  a 
proper  party  to  the  suit,  as  It  Is  averred  that 
McGee  accepted  the  trust,  and  took  possession 
of  the  goods,  and  was  proceeding  to  execute 
the  trust  when  the  parcel  set  forth  was  seized 
and  taken  from  him.  We  think  the  defend- 
ants in  error  can  maintain  this  action  for  the 
value  of  the  goods  seized  to  the  amount  of 
their  debt,  especially  where,  as  in  this  case, 
the  trustee  is  made  a  defendant  by  reason  of 
bis  being  a  surety  on  the  sherifTs  oflSclal 
bond,  if  there  was  not  enough  left  to  pay  their 
debt  For  the  error  above  noted,  we  reverse 
the  judgment  herein,  and  remand  the  cause 
for  a  new  trial 


GALVESTON,  H.  4  a  A-  KY.  CO.  v. 
SWEENEY. 

(Court  of  cavil  Appeals  of  Texas.    June  27, 
1896.) 

Railroad  Compahibs  —  Injuries  to  Explotb  — 

PROXIMATB  CaDSB  —  CiONCUKBINO  Caubbs  —  In- 
BTRU0TI0N8  —  NeOLIOBNOB  OF  FSLLOW  SERVANT 
— KULBS. 

1.  Plaintiff  was  conductor  of  defendant's 
freight  train.  Leaving  a  station  on  a  down 
grade,  the  train  parted,  on  accoant  of  a  de- 
tective coupling,  the  caboose  in  which  plaintift 
was  riding  dropping  beliind.  Thereupon  the 
engineer  stopped  the  train,  as  he  should  not 
have  done  in  tne  exercise  of  proper  care,  and  on 
the  approach  of  the  rear  section  started  the  en- 
gine in  sach  a  manner  as  to  cause  a  second 
break  in  the  train.  Plaintiff  was  injured  in  a 
collision  between  the  rear  and  middle  sections. 
Beld,  that  the  separation  of  the  rear  cars  by 
reason  of  a  defective  coupling  was  a  proximate 
cause  of  the  collision. 

2.  In  such  case  it  is  proper  to  charge  that 
"if  the  negligence,  if  any,  of  the  defendant  and 
plaintiff's  fellow  servants  were  concurring 
causes  of  plaintifTs  injuries,  and  together  were 
the  direct  cause  of  plaintiff's  injuries,"  and 
plaintiff  did  not  contribute  to  them,  defendant 
would  be  liable. 

3.  Any  cause  which  may  be  legally  consid- 
ered a  proximate  cause  of  an  injury  must,  if  oth- 
er causes  existed,  be  regarded  as  concurring 
with  these  causes  to  produce  the  accident. 

4.  Whether  in  any  given  cause  the  act  ehar- 

?'ed  was  negligent,  and  whether  the  Injury  suf- 
ered  was  within  the  relation  of  cause  and  effect 


legally  attributable  to  it,  are  questions  for  the 
jury. 

6.  The  rule  which  bars  a  servant  from  re- 
covery of  damages  for  Injuries  caused  or  con- 
tributed to  by  his  violation  of  the  rules  of  the 
master,  relates  only  to  contributory  negligence 
of  plaintiff;  and  where  the  negligence  is  that 
of  a  fellow  servant  It  is  not  a  defense  if  there 
be  concurring  negligence  of  the  master. 

6.  A  rule  of  the  company  wliich  malies  the 
conductor  of  a  freight  train  responsible  for  the 
brakemen's  performance  of  their  duties,  requires 
only  that  he  shall  exercise  reasonable  care  and 
diligence  to  that  end. 

7.  On  the  issue  whether  an  engineer  knew 
that  the  train  had  parted,  there  was  testimony 
that  while  the  train  was  running  the  engineer 
told  a  l»rakeman  to  go  and  see  if  the  train  was 
all  right:  that  when  he  got  to  the  top  of  the  first 
car  he  failed  to  see  the  light  of  the  caboose; 
that  be  then  hallooed  to  the  engineer  that  he 
thought  the  train  had  parted,  and  for  him  to 
put  on  steam,  and  to  pidl  out  of  danger;  that 
the  engineer  did  so,  and  shortly  afterwards  a 
second  break  occurred.  Beld,  that  the  evidence 
admitted  of  a  finding  that  the  engineer  did  not 
actually  know  of  the  original  breaking. 

8.  JSxcept  in  rare  cases,  unless  the  act  is 
contrary  to  a  statute,  a  servant's  violation  of  a 
rule  of  the  master  is  not  negligence  per  se. 

Appeal  from  district  court,  Medina  county; 
Eugene  Archer,  Judge. 

Action  by  Joseph  J.  Sweeney  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  for  personal  injuries.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Upson,  Bergstrom  &  Newton,  for  appellant 
Perry  J.  Lewis  and  W.  N.  Parks,  for  appel- 
lee. 

JAMES,  C.  J.    The  opinl<m  ddlvered  by  na 

in  connection  with  our  Judgment  of  affirm- 
ance is  not  deemed  complete,  and  will  be 
withdrawn,  and  this  opinion  substituted  in  its 
place.  The  affirmance  is  adhered  to  for  the 
reasons  given  herein,  upon  consideration  ot 
the  appellant's  brief  and  motion  for  rehear- 
ing. 

The  action  Is  for  damages  for  personal  in- 
juries. Plaintiff  was  appellant's  conducted 
on  a  freight  train  going  west  from  San  An- 
tonio. On  leaving  Dunlay  station  on  a  down 
grade,  the  train  parted,  leaving  the  caboose 
and  two  loaded  flat  cars  behind.  Some  dis- 
tance further  on,  the  train  parted  again  be- 
tween the  second  and  third  cars  from  the  en- 
gine, and  the  ct^ision  occurred  by  the  rear 
section  running  into  the  middle  one.  The 
conductor,  being  at  the  time  in  the  caboose, 
was  injured.     Verdict  for  $15,000. 

Conclusions  of  Fact. 

The  testimony  authorized  the  following 
findings:  (1)  That  the  coupling  at  the  place 
where  the  first  break  occurred  was  defective, 
through  negligence  of  defendant  (2)  That 
there  was  no  negligence  on  the  part  of  plaln- 
tlfTs  fellow  servants.  (3)  That  if  the  Jury 
had  concluded  there  was  negligence  on  the 
part  of  plaintiffs  fellow  servants  contributory 
to  or  causing  the  collision,  it  was  admissible 
for  them  to  find  that  defendant's  negligence 
concurred  with  that  of  the  fellow  servants  in 
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canslng  the  accident  (4)  That  there  was  no 
contributory  negligence  on  the  part  of  plain- 
tiff. (5)  We  conclude,  further,  that  the  yer- 
dlct  was  not  excessive. 

Opinion. 

The  accident  occurred  before  the  recent  act 
relating  to  fellow  servants.  All  the  assign- 
ments  bat  one  refer  to  the  charges.  The  oth- 
er assignment  Is  that  the  verdict  is  not  sus- 
tained by  the  evidence.  The  conclusions  of 
fact  dispose  of  this  assignment. 

The  Issues  were  the  contributory  negligence 
of  plaintiff,  the  negligence  of  the  engineer 
and  brakeman,  plaintiff's  fellow  servants;  a 
prominent  contention  being  that  the  negli- 
gence of  the  engineer  was  an  independent  and 
the  proximate  and  sole  cause  of  the  injury, 
the  defect  in  the  coupling  where  the  break 
first  occurred  being,  it  is  claimed,  too  remote 
a  cause  to  be  responsible  in  any  way  for  the 
collision.  The  court  gave  the  following 
charge:  "If,  however,  you  believe  from  the 
evidence  that  the  defendant  was  guilty  of 
negligence  under  the  charges  given  you;  and 
tf  yon  also  believe  flt>m  the  evidence  that 
the  fellow  servants  of  plaintiff  were  also 
guilty  of  negligence;  and  if  yon  further  be- 
lieve from  the  evidence  that  snch  negligence, 
If  any,  of  the  defendant  and  plaintiff's  fellow 
servants,  were  concurring  causes  of  plaintifTs 
Injuries,  and  together  were  the  direct  cause 
of  plaintiff's  injuries,  and  that  plaintiff  did 
not  contribute  to  his  Injuries,— then  the  de- 
fendant would  be  liable,  and  you  will  find  a 
verdict  for  the  plaintiff."  The  proposition 
embodied  in  this  charge  is  a  correct  one,  but 
It  is  strenuously  insisted  that  the  testimony 
did  not  warrant  the  submission  of  the  issue 
of  concurring  causes.  There  was  evidence 
to  show  that  after  the  train  broke  the  first 
time  the  engineer  stopped  the  engine,  as  he 
should  not  have  done  in  the  exercise  of  proper 
care;  and  was  further  negligent,  when  the 
rear  section  was  approaching,  in  starting  the 
engine  in  such  manner  as  to  cause  the  sec- 
ond breaking.  Such  act  of  the  engineer 
would  have  been  the  immediate  cause  of  the 
collision,  or  the  cause  most  nearly  related  to 
the  accident;  but  this  is  not  the  test  of 
wliat  is  an  intervening  independent  cause, 
and  not  even  the  test  of  what  is  proximate 
cause.  Gonzales  v.  City  of  Galveston,  84 
Tex.  7,  19  S.  W.  284.  It  seems  to  us  that 
any  cause  which  may  be  legally  considered 
a  proximate  cause  of  an  injury <,  must.  If  other 
causes  existed,  be  regarded  as  concurring 
with  these  causes  to  produce  the  accident, 
in  the  sense  in  which  that  term  is  used  in  the 
charge.  In  Lane  v.  Atlantic  Works,  111 
Mass.  139,  it  Is  stated  that:  "The  act  of  a 
third  person  intervening  and  contributing  a 
condition  necessary  to  the  injurious  effect  of 
the  original  negligence  will  not  excnse  the 
first  wrongdoer  if  such  act  ought  to  have 
been  foreseen.  The  original  negligence  still 
remains  a  culpable  and  direct  cause  of  the 
injury.  The  test  is  to  be  fonnd  in  the  proba-  | 
v.3C6.w.no.5 — 51 


ble  injurious  consequences  which  were  to  be 
anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise. 
Whether  in  any  given  cause  the  act  charged 
was  negligent,  and  whether  the  injury  suf- 
fered was  within  the  relation  of  cause  and  ef- 
fect legally  attributable  to  It,  are  questions 
for  the  Jury.  Railway  Co.  v.  Mussette,  80 
Tex.  719,  26  S.  W.  1075,  and  cases  cited.  It 
was  an  event  that  might  be  anticipated  from 
the  breaking  of  a  train  on  a  down  grade  that 
a  collision  would  take  place.  The  company 
had  provided  rules  to  govern  the  conduct  of 
employes  in  such  a  contingency,  thereby  evi- 
dencing its  knowledge  that  accidents  such  as 
this  would  naturally  occur  from  the  separa- 
tion of  Its  cars.  Suppose  there  had  been  no 
second  breaking,  and  through  the  negligence 
of  the  engineer  in  not  keeping  the  forward 
part  of  the  train  in  motion,  or  \n  stopping,  or 
his  other  negligence,  the  collision  had  occur- 
red, woold  it,  as  a  matter  of  law,  be  contend- 
ed, under  the  rule  above  stated,  that  the  orig- 
inal negligence  of  the  company  would  not  be 
a  proximate  cause?  We  think  not  The  re- 
sult must  be  the  same  whatever  form  the  en- 
gineer's negligence '  may  have  taken.  In  or- 
der for  the  negligent  act  of  a  fellow  servant 
to  constitute  a  defense,  it  must  be  unmixed 
with  negligence  of  the  master.  There  was 
negligence  on  the  part  of  the  defendant  lu 
the  separation  of  the  rear  cars  by  means  of 
improper  coupling,  causing  them  to  move 
down  the  grade.  This  act  continued  until 
the  collision  took  place,  and  was  one  of  its 
active  causes.  The  presence  of  such  cause 
throughout  the  occurrence  emanating  from 
the  master  would  be  sufficient  to  destroy  the 
defense  of  fellow  servant  The  court  should 
not  have  assumed  to  say  that  from  the  evi- 
dence the  negligence  of  the  fellow  servant 
was  the  sole  proximate  cause  of  the  injury, 
as  is  virtually  contended.  The  charge  was 
not  erroneous. 

Defendant  asked  the  following  charge, 
which  was  refused:  "You  are  further  charged 
tliat  under  the  rules  of  the  company  the  con- 
ductor of  the  train  has  charge  and  control 
of  the  train,  and  must  see  that  brakemen 
perform  their  duties;  and  that  it  was  the 
duty  of  the  rear  brakeman  to  be  in  the  cupola 
of  the  caboose.  Therefore,  if  you  believe 
from  the  evidence  tliat  the  rear  brakeman,  J. 
F.  Crawford,  was  not  In  the  cupola  at  the 
time  of  leavmg  Dunlay  station  immediately 
prior  to  the  accident  and  that  the  failure  to 
be  at  such  post  contributed  to  plaintiff's  in- 
Jury,  then  you  will  find  for  defendant;  and 
you  must,  under  such  circumstances,  find  for 
defendant  even  though  you  find  from  the  evi- 
dence that  defendant  was  also  guilty  of  negli- 
gence in  furnishing  a  defective  drawhead, 
which  also  contributed  to  the  injury."  The 
charge  does  not  state  the  law.  We  recog- 
nize the  rule  which  bars  a  servant  from  re- 
covery of  damages  which  are  caused  or  con- 
tributed to  by  his  violation  of  the  rules  of 
the  master.    BaUway  Co.  r.  Wallace,  76  Tex. 
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639,  13  S.  W.  565;  PUklnton  v.  RaUway 
Co.,  70  Tex.  229,  7  S.  W.  806.  This  rule 
of  law,  It  seems  to  us,  relates  only  to  con- 
tributoiy  negligence  of  the  plaintiff.  It  la 
Immaterial  on  such  issue  how  negligent  the 
master  may  have  been,  for  contributory  neg- 
ligence Is  not  excused  because  the  master's 
negligence  may  have  concurred.  Where, 
however,  the  negligence  Is  that  of  a  fellow 
servant,  whether  such  negligence  grows  out 
of  a  violation  of  rules  or  otherwise,  it  Is  not 
a  defense  if  there  be  concurring  negligence  of 
the  master.  So  far  as  the  above  charge 
makes  contributory  negligence  of  the  fellow 
servant  an  absolute  bar  to  plaintiff's  recov- 
ery, it  is  erroneous.  So  far  as  it  maizes  the 
failure  of  plaintiff  to  see  that  the  brakeman 
actually,  performed  his  duty,  negligence,  It  is.  In 
our  opinion,  erroneous  in  requiring  of  the  plain- 
tiff more  than  reasonable  diligence  in  see- 
ing that  the  duty  was  performed.  A  conduc- 
tor's duty,  under  this  rule,  calls  him  to  all 
parts  of  a  train,  and  it  Is,  In  the  nature  of 
things,  impossible  for  him  to  be  present  at 
the  station  of  each  employ^  to  see  that  the 
duties  of  each  are  performed;  and  the  only 
reasonable  constructioo  of  the  rule  is  that  he 
shall  exercise  proper  care  to  that  end.  We 
are  of  opinion  that  the  general  charge  is  tm- 
exceptionable. 

The  following  special  charge  was  asked  by 
plaintiff  and  given:  "The  rules  of  the  defend- 
ant require  its  employes  to  use  great  care 
when  a  train  is  parted,  and  require  that  the 
engineer  shall  give  a  signal  of  such  parting 
by  three  blasts  of  his  whistle,  and  keep  his 
train  In  motion.  If  you  believe  from  the  evi- 
dence that  the  engineer  knew  that  the  train 
had  parted,  and  failed  to  give  such  signal, 
or  failed  to  keep  his  train  In  motion,  and  that 
such  failure  on  his  part  was  negligence,  and 
if  you  farther  find  that  such  failure  was  the 
proximate  cause  of  plaintiff's  injuries,  and 
that  It  was  not  a  concurring  cause  with  neg- 
ligence of  the  defendant,  if  any,  then  yon 
will  find  your  verdict  for  defendant"  It  Is 
claimed  that  there  was  no  testimony  from 
which  the  Jury  could  have  found  that  the  en- 
gineer did  not  know  that  the  train  had  part- 
ed. The  brakeman  Smith  testified  that  the 
engineer  knew  the  train  had  parted,  and 
stopped  the  engine  until  the  detached  cars 
were  approaching,  when  he  suddenly  started 
the  engine,  and  caused  the  second  break. 
Parks  testified  that  Smith  told  him  on  the 
night  of  the  accident  that  while  the  train 
was  running  the  engineer  told  him  to  go  and 
see  if  the  train  was  all  right,  and  that  when 
be  got  to  the  top  of  the  first  car  he  failed  to 
see  the  light  of  the  caboose.  He  then  hal- 
loed to  the  engineer  that  be  thought  the  train 
was  broken  in  two,  as  he  could  not  see  the 
caboose  light,  and  to  put  on  steam  and  pull 
out  of  danger.  The  engineer  did  so,  and  be- 
fore going  very  far  the  train  brcdie  in  two 
again,  and  that  the  engineer  did  not  stop  the 
engine  at  all  until  after  the  second  break. 
The  above  conflicting  statements  are  all  the 


testimony  on  the  subject  of  the  engines 
knowing  of  the  first  break,  and  it  admitted 
of  a  finding  that  he  did  not  actually  know  of 
the  original  breaking. 

It  is  also  contended  that  the  charge  should 
not  have  left  to  the  Jury  whether  or  not  the 
violation  of  the  rules  by  the  engineer  was 
negligence,  and  practically  that  the  court 
should  have  instructed  the  Jury  that  such  an 
act  was  in  itself  negligence.  It  is  a  negligent 
act  of  the  feUow  servant  causing  the  injury 
which  excuses  the  employer.  Railway  Co.  v. 
Johnson,  83  Tex.  633,  19  S.  W.  151,  and  it  Is 
well  settled  by  our  decisions  that  It  Is  only 
where  the  act  is  contrary  to  a  statute  (ex- 
cept in  rare  cases)  that  a  court  is  warranted 
in  saying  that  it  constitutes  negligence  per 
se.  Railway  Co.  v.  Greenlee,  70  Tex.  553,  S 
S.  W.  129,  and  numerous  other  oases.  We 
cannot  give  a  rule  the  force  of  a  statute  in 
this  respect  It  would  place  it  within  the 
power  of  a  master  to  make  that  negligence 
which  may  not  be  negligence  at  all  by  means 
of  rules.  We  think  the  court  was  right  in 
giving  effect  to  a  violation  of  the  rule  by  a 
fellow  servant,  only  if  it  involved  negligence. 
For  the  same  reasons,  there  was  no  error  In 
refusing  charge  No.  1  asked  by  defendant 
We  conclude  that  there  were  no  errors  in  the 
submission  of  the  case,  and  that  the  Judg- 
ment of  affirmance  should  stand.  Motion 
overruled. 


HOUSTON  CEMETERY  CO.  et  aL  v.  DREW 
et  aL 

(Court  of  Civil  Appeals  of  Texas.     May  21, 
1896.) 

Appointmbxt  or  Rscbivbb— Dibckbtion  of  Court 

— CEICBTBBr   COBPOBATIONS— NbOLBCT   TO  KbBP 

Pbopertt  IS  Repair— RiOBTS  of  Stockboldeks 
AXD  Lot  Owxehs— Disqdalifioation  of  Jddob. 

1.  The  court  appointing  a  receiver  is  in- 
vested with  a  large  discretion  as  to  the  neces- 
sity for  the  appointment  and  its  decision  of  the 
facts,  on  the  supporting  and  counter  affidavits, 
is  conclusive. 

2.  Where  there  are  any  grounds  of  relief 
prayed  for  that  would  authorize  the  appoint- 
ment of  a  receiver,  it  need  not  appear  conciu- 
Biveiy  that  plaintiff  is  entitled  to  recover  there- 
on; it  being  sufficient  that  he  has  reasonable  ex- 
pectation of  obtaining  such  relief. 

3.  A  petition  against  a  cemetery  asaoda- 
tion  and  us  officers  and  directors,  by  a  share- 
holder and  several  lot  owners,  alleged  that  de- 
fendants had  failed  to  maintain  die  cemetery 
in  proper  condition;  had  nniawfuUy  increased 
the  stock;  wrongfully  misapplied  a  tmst  fund 
provided  by  the  charter  for  the  purpose  of  im- 
proving the  cemetery,  by  loaning  it  to  the  com- 
pany, and  executing  a  deed  of  trust  of  the 
grounds  in  violation  of  law;  and  closed,  alter- 
ed, and  changed  the  drives,  roads,  and  walks,  as 
shown  by  the  map  thereof,  on  the  faith  of 
which  the  lot  owners  had  bought.  Held,  that 
it  was  within  the  discretion  of  the  court  to  make 
an  interlocutory  order  appointing  a  receiver, 
with  the  usual  powers  of  that  office,  and  with 
special  authority  to  continue  the  business  of  the 
association,  make  ail  expenditures  necessary 
to  maintain  the  cemetery  in  a  reasonable  state 
of  preservation,  including  repair  of  bridges,  and 
the  obtaining  of  such  water  as  might  be  necc*- 
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•aiy  to  prevent  waste  and  destraction  of  the 
cemetery  property. 

4.  The  allegations  of  the  petition  were 
Mnfficient  to  excuse  the  complaining  shareholder 
from  seeking  redress  through  the  corporation 
itself.  Cowles  y.  Glass,  (Tex.  Cir.  App.)  30  S. 
W.  293,  followed. 

5.  In  a  snit  against  a  corporation  by  a 
shareholder,  the  objection  that  tlie  transfer  of 
stock  to  him  was  not  made  on  the  books  of  the 
company  is  cured  by  the  interrention  of  the 
person  from  whom  he  received  the  stock. 

6.  A  bill  filed  in  the  interest  of  complain- 
ant and  all  persons  similarly  situated  does  not 
make  the  latter  parties  to  the  snit 

7.  Where  suit  is  brought  against  the  di- 
rectors of  a  cemetery  association,  by  a  share- 
holder therein,  for  the  appointment  of  a  re- 
ceiver, and  for  other  relief,  the  fact  that  the 
judge  before  whom  the  cause  is  heard  is  related 
to  a  shareholder  who  is  not  a  party  to  the  suit 
does  not  disqualify  him. 

8.  The  judge,  not  being  a  lot  owner.  Is  not 
disqualified  because  some  of  his  relatives  are 
buried  in  the  cemetery. 

9.  A  lot  owner  in  a  cemetery  association 
may  maintain  a  bill  in  equity  against  the  cor- 
poration and  its  directors  and  officers  for  fail- 
ure to  keep  the  walks,  drives,  and  approaches 
in  proper  repair. 

Appeal  from  district  court,  Harris  county; 
S.  H.  Braahear,  Judge. 

Bill  by  Octavius  C.  Drew  and  others  against 
the  Houston  Cemetery  Company  and  others. 
From  an  Interlocutory  order  appointing  a  re- 
ceiver for  defendant  coriKMHtlon,  defendants 
appeal.    Affirmed. 

Fleet  &  Miller,  for  appellants.  Fwlng  & 
Ring  and  B.  P.  Hamblen,  for  appellees. 


GARRETT,  0.  J.  This  appeal  is  from  an 
interlocutory  order  of  the  district  court  of 
Harris  county  appointing  a  receiver  of  the 
property  of  the  Houston  Cemetery  Company, 
and  of  a  trust  fund  held  by  said  company 
In  a  trust  capacity.  The  order  was  made 
after  notice  to  the  defendants  in  a  pending 
suit,  brons^t  by  Octavius  C.  Drew  and  others, 
lot  owners  in  the  cemetery,  and  a  holder  of 
a  share  of  the  stock  in  the  company,  against 
the  corporation  itself,  and  the  president, 
directors,  and  secretary  thereof,  and  the  trus- 
tee in  a  certain  deed  of  trust  executed  by  the 
company  upon  the  cemetery  grounds.  The 
petition  alleged  facts  to  show,  and  charged, 
that  the  defendants  had  failed  to  maintain  the 
cemetery  In  a  proper  state  of  preservation  and 
adaptation  for  the  uses  and  purposes  to  which 
it  was  dedicated;  that  the  defendants  had, 
withoirt  authority.  Increased  the  stock  of  the 
company  from  $10,000  to  $100,000,  by  issuing 
watered  stock;  that  they  had  executed  a  deed 
of  trust,  in  violation  of  law,  ujKJn  a  part  of 
the  grounds  of  the  cemetery,  and  that  they 
had  wrongfully  misapplied  a  trust  fund  pro- 
vided by  the  charter  and  by-laws,  for  the 
purpose  of  improving  and  keeping  the  ceme- 
tery, by  loaning  it  to  the  company,  and  exe- 
cuting the  above-mentioned  deed  of  trust; 
that  they  unlawfully  Imposed  a  tax  upon  the 
transfer  of  burial  lots  by  the  lot  owners,  and 
had  closed,  altered,  and  changed  the  drives, 
roads,  walks,  and  other  open  places  in  the 


cemetery,  as  shown  by  the  map  and  plot 
thereof  upon  the  faith  of  which  the  lot  own- 
ers had  bought.  PlaintifT  sought  appropriate 
relief  in  respect  to  all  the  matters  complained 
of,  and  prayed  for  the  appointment  of  a  re- 
ceiver, who,  by  the  interlocutory  order  ap- 
pealed from,  was  appointed  by  the  court, 
and  Invested  with  all  the  powers  usual  or 
Incidental  to  his  office,  and  specially  author- 
ized and  directed  to  carry  on  and  continue 
the  business  of  the  defendant  company,  and 
to  take  all  such  steps,  perform  all  such  acts, 
and  make  all  such  expenditures,  and  incur 
all  such  liabilities,  as  may  be  reasonably 
necessary  to  maintain  the  company's  ceme- 
tery property  in  a  reasonable  state  of  preser- 
vation for  the  uses  and  purposes  of  a  ceme- 
tery, including  the  repair  or  construction  of 
such  bridge  or  bridges  as  may  be  necessary 
to  that  end,  and  also  the  obtaining  of  such 
supply  of  water,  at  reasonable  cost,  as  may 
be  necessary  to  prevent  the  waste,  decay,  or 
destruction  of  such  cemetery  property,  or  any 
part  thereof,  and  to  protect  the  franchises  of 
said  corporation  from  forfeiture  for  nonuser 
or  misuser. 

It  would  not  X)e. proper  for  this  court  to 
express  an  opinion  upon  the  points  raised  that 
will  determine  the  rights  upon  the  final 
hearing  of  the  case.  Our  decision  upon  the 
order  of  the  court  below  appointing  the  re- 
ceiver should  be  without  prejudice  to  the  ul- 
timate dedslon  which  the  court  may  be  called 
upon  to  make.  The  court  appointing  a  re- 
ceiver Is  invested  with  a  large  discretion  as 
to  the  necessity,  and  Its  decision  of  the  facts 
upon  the  supporting  and  counter  affidavits, 
when  they  are  conflicting,  mtist  be  acc^ted 
as  conclusive.  The  question,  therefore,  that 
remains  for  the  appellate  court,  is  to  deter- 
mine whether  or  not  the  case  made  is  one 
In  which  a  receiver  ought  to  be  appointed. 
If  there  are  any  grounds  of  relief  prayed  for 
that  would  authorize  the  appointment  of  a 
receiver.  It  need  not  be  made  to  appear 
conclusively  that  the  plaintiff  is  entitled  to 
recover  upon  them;  it  will  be  sufficient  If  It 
appears  that  he  has  a  reasonable  expectation 
of  obtaining  such  relief. 

The  defendant  company  was  chartered  by 
a  special  act  of  the  12tb  legislature,  approved 
May  12,  1871  (Sp.  Laws,  Ist  Sess.,  p.  323). 
It  was  empowered  to  acquire  and  hold  not 
exceeding  500  acres  of  land  In  Harris  county, 
to  be  held  for  cemetery  purposes  only,  which 
It  was  authorized  to  inclose,  lay  out,  orna- 
ment, and  improve;  and  it  might  arrange  and 
dispose  of  burial  lots,  on  such  terms  and 
with  such  conditions,  for  the  permanent  care 
and  preservation  of  the-  cemetery  grounds  or 
any  part  thereof,  as  may  be  agreed  upon  be- 
tween the  company  and  the  purchasers.  The 
company  was  required  to  have  a  map  and 
plot  of  their  grounds  and  cemetery  made 
from  an  actnal  survey,  with  the  lots,  drives, 
walks,  and  alleys  delineated  thereon,  and 
to  deposit  the  same  with  the  register  of  deeds, 
and  to  make  the  sales  of  lots  with  refer- 
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ence  to  the  map.  It  was  its  duty  before  the 
sale  of  any  lots,  by  resolution  of  the  stock- 
holders, to  fix  a  percentage  of  the  receipts 
from  the  sale  of  the  lots  In  the  cemetery  aa 
a  permanent  fund,  the  principal  to  be  in- 
vested in  bonds  and  mortgages  upon  unin- 
cumbered real  estate  in  the  county  of  Harris, 
the  interest  to  be  used  for  the  purpose  of 
Improving  and  keeping  the  cemetery  in  or- 
der. This  i)ercentage  could  never  be  changed, 
and  was  a  perpetual  trust  fund,  to  be  admin- 
istered as  a  trust  by  the  directors  of  the 
company.  The  capital  stock  was  divided  into 
shares  of  $100  each,  the  company  to  be  or- 
ganized when  110,000  was  subscribed  for 
and  10  per  cent,  of  the  amount  paid  In;  and 
the  BtockhoId««  were  authorized  to  flx  the 
amount  of  capital  stock,  and  to  increase  it 
to  a  sum  not  exceeding  |100,000.  A  resoln- 
tlon  of  the  stockholders  fixed  10  per  cent, 
as  the  percentage  of  proceeds  from  sales  of 
lots  to  constitute  the  permanent  trust  fund, 
and  the  capital  stock  was  fixed  at  $10,000. 
The  capital  stock  was  afterwards  Increased 
to  $100,000,  upon  the  estimated  increase  in 
value  of  the  land  bought  for  the  purposes  of 
the  cemetery;  and  certificates  of  stocks  were 
issued  to  the  shareholders  at  the  ratio  of  10 
of  the  new  shares  for  1  of  the  old.  This 
was  apparently  within  the  inhibition  of  the 
constitution  (article  12,  f  6>  against  the 
issuance  of  stock  except  for  money  paid,  la- 
bor done,  or  property  actually  received.  On 
December  31,  1893,  the  corporation,  by  its 
president  and  secretary,  executed  a  promis- 
sory note  to  the  defendant  Thomas  Tinsley, 
aa  trustee  of  the  permanent  trust  fund  of  the 
Houston  Cemetery  Company,  for  the  sum  of 
$8,285.52,  payable  one  year  after  date,  with 
semiannual  interest  at  the  rate  of  T  per 
cent,  per  annum,  and  attempted  to  secure  the 
same  by  a  deed  of  trust  upon  a  portion  of 
the  cemetery  grounds.  The  fund  had  been 
used  by  the  company,  and  was  not  then  on 
hand;  and,  instead  of  replacing  it,  the  com- 
pany, which  was  the  trustee  thereof,  under- 
took to  lend  It  to  itself.  It  does  not  appear 
to  what  purposes  the  money  had  been  applied, 
but  it  was  evidently  misapplied,  and  the 
defendants  should  be  required  to  restore  the 
same.  This  may  properly  be  done  through  a 
receiver.  The  court  may  In  such  case,  how- 
ever, enter  an  alternative  decree  making  the 
appointment  subject  to  the  payment  of  the 
money  into  court  within  a  specified  time; 
but  the  court  below  did  not  see  proper  to  do 
so  in  tliis  case,  and  we  cannot  see  that  it 
abused  the  discretion  vested  in  it,  especially 
when  this  ground  for  relief  is  considered  in 
connection  with  the  various  other  grounds, 
as  well  as  the  fact  that  the  company  prob- 
ably had  no  authority  to  create  a  lien  upon 
the  land  bought  for  cemetery  purposes,  or  to 
lend  the  money  upon  such  security  (Sp.  Laws, 
supra;  4  Am.  &  Eng.  Enc.  Law,  p.  55),  or 
upon  bonds. 

Defendants  have  allowed  the  bridge  which 
Is  the  main  approach  to  the  grounds  to  be- 


come out  of  repair,  so  that  !t  cannot  be  used. 
They  have  also  stopped  the  water  supply,  no 
that  the  flowers  and  shrubs  are  liable  to  be 
destroyed  by  drought.  Whether  or  not  it  is 
a  matter  entirely  within  the  discretion  of  the 
directors  whether  they  shall  tise  any  funds 
besides  the  Interest  on  the  permanent  fund 
and  the  lot  assessments  for  the  purpose  of 
keeping  up  the  cemetery  Is  a  question  we 
will  not  anticipate  by  a  discussion  or  de- 
cision thereof.  Defendant  corporation  is  cer- 
tainly charged  with  the  duty  of  maintaining 
the  bridge  In  a  proper  state  of  repair.  It 
seeks  to  Justify  Its  failure  to  do  so  on  the 
ground  that  the  lot  owners  will  not  pay  their 
assessments,  that  the  interest  on  the  iwrma- 
nent  fund  Is  not  sufficient,  and  that  the  pro- 
ceeds of  the  sale  of  lota  are  not  subject  to 
such  use.  There  la  nothing  in  the  charter 
that  prevents  the  use  of  the  proceeds  of 
sales  of  lots  for  such  purpose,  and  the  ques- 
tion may  arise  as  to  whether  they  can  be 
used  or  not,  at  the  discretion  of  the  com- 
pany. But  the  order  appointing  the  receiver 
does  not  require  the  repairs  to  be  made  out 
of  any  particular  fund,  and  we  do  not  an- 
ticipate that  the  funds  of  the  company  will 
be  unlawfully  appropriated  by  the  court 
which  will  have  the  direction  of  its  recejver. 

It  la  urged  on  the  part  of  the  defendants 
that  the  plaintiffs  could  have  had  relief  by 
mandamus  to  the  company  to  build  the 
bridge;  but  It  would  necessarily  require  con- 
siderable time  to  obtain  it  In  that  way,  and 
defendants  would  be  able  to  delay  Indefinite- 
ly performing  a  duty  which  there  can  be  no 
doubt  that  they  should  i)erform;  the  only 
question  made  by  them  being  as  to  how  the 
bridge  should  be  paid  for. 

The  defendant  company,  whether  as  a 
quasi  public  corporation,  or  one  strictly  pri- 
vate, owes  duties  to  its  lot  owners  and  share- 
holders, which  It  may  be  compelled  by  the 
courts  to  perform;  and  from  the  nature  of 
its  business,  and  the  matters  of  neglect  and 
breaches  of  duty  charged  against  it  In  mis- 
appropriating the  trust  fund,  and  falling  to 
collect  the  assessments,  and  to  keep  the 
bridge  In  repair,  this  seems  to  be  a  proper 
case  for  the  appointment  of  a  receiver,  with 
all  the  powers  conferred  upon  him  by  the  or- 
der appealed  from.  There  is  no  occasion 
now  to  pass  on  the  alleged  want  of  author- 
ity of  the  company  to  exact  the  fee  required 
for  consent  to  a  transfer  of  lots  by  share- 
holders, nor  upon  the  right  of  the  lot  owners 
to  vote  in  corporate  meetings. 

The  Judge  who  granted  the  order  appoint- 
ing the  receiver  was  not  disqualified  by  rea- 
son of  his  relationship  to  one  of  the  share- 
holders, who  was  not  a  party  to  the  suit 
Winston  V.  Masterson,  87  Tex.  200,  27  S.  W. 
768. 

A  petition  or  bill  filed  in  the  interest  of  a 
party  and  all  persons  similarly  situated  does 
not  make  the  persons  similarly  situated  par- 
ties to  the  suit.  The  fact  that  the  father 
and  other  relatives  of  the  Judge  were  buried 
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in  the  cemeteiTi  he  not  being  a  lot  owner,  did 
not  disqualify  talm  on  the  ground  of  IntMest 
in  the  suit 

The  allegations  of  the  petition  were  raf- 
flcient  to  accuse  the  complaining  sharehold- 
er from  Bering  redress  through  the  corpora- 
tion. Ckiwles  V.  Glass  (Tex.  Oiy.  App.)  30  a 
W.  298.  There  can  scarcdy  be  any  doubt 
that  a  lot  owner  In  a  cunetery  corporation 
has  such  an  Interest  therein  or  may  be  pro- 
tected in  a  proceeding  of  this  kind.  He  is 
not  the  ordinary  owner  of  an  easement,  and 
his  right  to  have  the  drives,  walks,  and  ap- 
proaches kept  in  repair  does  not  depend 
upon  the  law  of  easements.  We  do  not  think 
that  the  maxim  that  he  who  seelu  equity 
must  do  equity  can  be  applied  to  defeat  the 
relief  sought  in  this  case.  Watson  was  not 
in  arrears  on  his  assessments,  and  neither 
Drew  nor  House,  as  shareholders,  could  be 
affected  by  arrearages  on  their  part  Be- 
sides, other  relief  was  sought  by  the  lot  own- 
ers than  such  as  depended  in  any  way  upon 
the  payment  of  the  assessments.  They  were 
directly  interested  in  the  preserration  of  the 
trust  fund.  The  intervention  of  T.  W.  House 
cured  the  objection  that  the  transfer  of  the 
share  of  stock  by  him  to  Drew  had  not  been 
'  made  upon  the  books  of  the  company. 
There  is  no  merit  in  the  objection  that  there 
is  a  misjoinder  of  parties  or  of  causes  of  ac- 
tion. Tlie  order  of  the  court  below  appoint- 
ing a  receiver  will  be  affirmed. 


MESTON  T.  DAVIES  et  aL 

(Conrt  of  Ciril   Appeals  of  Texas.    May  28, 

1886) 

PrACTICB    OS    APPBAL  —  BkIBTS  —  REAIrBsTATB 
AOBNTS— COMMISSIONa 

1.  Appellant's  brief,  containing  practically 
ali  the  eviilence  as  given  on  the  trial,  much  of 
which  is  irrelevant.  Tiolates  amended  rule  30 
of  the  supreme  conrt  for  the  courts  of  civil 
appesiH,  rmiairing  appellant  to  state  in  his  brief 
nil  the  material  facts  bearing  on  the  issues, 
spocifyiug  the  facts  on  which  tliere  is  a  con- 
flict, and  givinK  the  snbstance  of  the  evidence 
adduced  by  each  party  on  snch  conflict. 

2.  Plaintiffs,  reai-estate  agents,  made  re- 
peated efforts  to  have  defendant,  a  nonresident, 
place  his  laud  in  tiicir  hands  for  sale,  but  de- 
fendant refused,  by  letter.  On  the  same  day 
defendant  mailed  this  letter,  plaintiffs  wrote 
that  if  they  sold  the  ^iroperty  they  would  ex-  i 
pect  the  usual  commissions,  but  defendant 
made  no  reply.  Over  a  month  later,  plaintiffs 
telegraphed  defendant:  "Wire  lowest  price  on 
land  nt  once.  Have  cash  customer," — in  an- 
swer to  which  defendant  wired,  "Twenty-seven 
thousand,"  and  confirmed  the  telegram  by  writ- 
ing plaintiffs,   "If  yonr  party   has   a   definite 

Eropositicn  to  make,  it  must  be  done  at  once, 
y  wire."  Plaintiffs  then  wired  offer,  which 
defendant  accepted  in  the  same  way.  Held, 
that  plaintiffs  were  not  entitled  to  commissions. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 

Action  by  Davies,  Rood  &  Hannah  against 
Francis  I.  Meston  to  recover  commissions  for 
the  sale  of  real  estate.  Judgment  for  plaln- 
tiSs,  and  defendant  appeals.    Reversed. 


Scott,  Levi  &  Sndth.  for  appellaiit  Jas.  R 
A  Chas.  J.  Stubbs  and  R.  S.  Rowland,  for  ap- 
pellees. 

GARRETT,  C.  J.  This  action  was  brought 
by  the  appellees  to  recover  of  the  appellant 
commissions  for  procuring  a  purchaser  for 
land,  which  they  alleged  the  appellant  had 
authoriised  them  to  do,  and  for  wlilch  he  had 
promised  to  pay  them  5  per  cent  of  the 
agreed  price.  Appellant  denied  having  made 
any  such  agreement.  Upon  a  trial  of  the 
case  below,  the  appellees  obtained  a  judg- 
ment against  him  for  the  amount  claimed. 
The  appellees  were  real-estate  agents  residing 
hi  the  dty  of  Houston,  and  the  appellant  re- 
sided in  Pueblo,  in  the  state  of  Colorado.  Ap- 
pellant's land  consisted  of  several  tracts  lying 
in  a  body  near  Houston,  in  Harris  county. 
All  that  passed  between  the  parties  in  regard 
to  the  matter  was  by  correspondence,  <rf  let- 
ters and  telegrams;  and  these  must  be  look- 
ed to,  to  furnish  evidence  of  an  agreement 
on  appellant's  part  if  there  was  any,  autlior- 
izlng  the  appellees  to  find  him  a  purchaser 
for  the  land,  and  to  pay  tlvem  a  commission 
therefor. 

Before  proceeding  to  sumnctarise  the  evi- 
dence produced  on  the  trial  below,  we  desire 
to  say  that  counsel  for  appellant,  in  making 
the  statement  of  the  facts  in  their  brief,  have 
disregarded  the  amended  rule  30  of  the  su- 
preme court  for  the  courts  of  civil  appeals. 
The  rule  requires  "a  statement  of  all  the 
material  facts  proved  upon  the  trial,  in  so 
far  as  they  bear  upon  the  issues  to  be  pre- 
sented; specifying  the  facts  upon  which  there 
is  a  conflict  in  the  evidence,  and  giving  tlie 
substance  of  the  evidence  adduced  by  each 
party  upon  such  ^sonflict."  31  S.  W.  vii.  But 
the  brief  contains  practically  all  the  testi- 
mony of  all  the  witnesses,  in  addition  to  the 
correspondence  that  passed  between  the  par- 
ties, all  extending  through  37  pages,  which  is 
presented  to  the  court  as  a  statement  of  the 
material  facts,  in  compliance  with  the  rule. 
There  are  many  irrelevant  statements,  and 
much  repetition  in  the  testimony  of  the  wit- 
nesses, copied,  with  repeated  direct  and  cross 
examinations  of  the  same  witness.  To  be 
compelled  to  rend  such  is  a  wearing  task,  and 
a  waste  of  time.  The  rule  was  made  for  the 
purpose  of  lightening  the  labor  of  the  appel- 
late court  and  facilitating  the  disposition  of 
cases,  by  requiring  the  very  facts  pertinent  to 
the  Issues  presented  to  l>e  sifted  by  counsel 
from  all  the  evidence,  presenting  a  case  free 
from  useless  matter,  and  given  in  a  con- 
densed form,  without  endless  iteration.  We 
have  forborne  to  enforce  the  rule  in  this  case, 
as  it  is  a  new  one,  but  we  shall  do  so  here- 
after. 

A  summary  of  the  ctK'respondence  which  U^ 
relied  on  to  show  the  contract  is  as  follows: 
It  commenced  on  November  25,  1893,  with  the 
following  letter  addressed  by  the  appellees  to 
the  appellant:  "F.  I.  Meston,  Pueblo,  Col.: 
We  understand  that  you  represent  the  Ray- 
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Dold  Re7noId8  Hrs.  and  Henry  Woodruff  sniv 
veya  in  this  county;  the  first  tract  containing 
1,258  acres,  and  the  latter  1,476.  Do  you  care 
to  sell  these  lands,  and  if  so  what  Is  your 
price  on  same?  Please  let  us  hear  from  you 
at  an  early  day.  Davles,  Rood  &  Hannah." 
To  which  the  appellant  replied:  "Pueblo, 
Col.,  Dec.  2nd,  1893.  Messrs.  Davies,  Rood 
&  Hannah,  No.  913%  Franklin  Ave.,  Houston: 
We  are  in  receipt  of  your  esteemed  favor  of 
the  25th  nit  The  writer  has  title  to  the 
Raynold  Reynolds  and  Henry  Woodruff  sur- 
veys in  your  county,  also  to  other  land  ad- 
joining,—in  all,  a  solid  body  of  6,549.9  acres, 
about  13  miles  west  of  Houston.  For  the 
present  the  (iroperty  is  In  charge  of  J.  S. 
Daugherty,  of  Dallas,  Texas,  whose  control 
wUl  expire  within  a  short  time;  but,  unless 
some  definite  offer  is  meanwhile  obtained 
from  another  source,  we  shall  feel  like  extend- 
ing Mr.  Daugherty's  control  of  the  pn^wrty. 
Meanwhile  you  can  confer  with  him,  if  you 
choose,  or,  If  you  have  any  proposition  to 
make  us,  we  shall  be  glad  to  consider  it,  as 
we  are  very  anxious  to  dispose  of  this  land  at 
the  earliest  date  possible.  Francis  I.  Mes- 
ton."  In  a  reply  to  this  letter,  dated  Decem- 
ber 8,  1893,  the  appellees  stated  that,  while 
they  had  no  offer  to  make,  they  should  like 
very  much  to  have  appellant  quote  them  a 
price  on  the  property,  adding:  "We  are  In  a 
position  here  to  sell  the  land,  if  it  is  possible 
to  sell  it  at  all,  and  have  several  parties  now 
in  quest  of  such  a  tract,  whom  we  think  we 
could  possibly  Interest  in  it.  We  do  not  want 
to  do  Mr.  Daugherty  an  injustice,  but  we 
have  found  it  absolutely  necessary  to  work 
with  the  principal,  in  order  to  meet  with  the 
best  success."  To  this  letter  the  appellant 
replied  on  December  8th  that  for  the  present 
be  thought  best  to  allow  Mr.  Daugherty  con- 
trol of  the  property;  that  Mr.  Daugherty  was 
willing  to  have  others  co-operate  with  him  in 
the  sale,  and  would  make  satisfactory  terms 
with  tbem,— and  in  conclusion,  "Should  the 
arrangement  made  with  Mr.  Daugherty  prove 
in  the  near  future  to  be  unsatisfactory,  we 
shall  be  glad  to  confer  with  you  again."  Ax>- 
pellees  wrote  appellant,  December  16th,  that 
they  did  not  wish  to  get  the  land  through 
agents  or  subngents;  that  they  could  not 
work  for  less  than  full  commissions,  nor  be 
subjected  to  the  inconvenience  and  delays  of 
submitting  propositions  through  one  or  more 
agents.  "We  have  sold  two  very  nice  tracts 
of  land  in  the  last  few  days,  and  have  cus- 
tomers for  others;  but  we  cannot  work  on 
less  than  full  commissions,  nor  be  subjected 
to  the  inconvenience  and  delays  of  submit- 
ting propositions  through  one  or  more  agents. 
We  can  sell  the  land,  at  the  price  we  under- 
stand you  ask,  with  very  little  delay,  but  do 
not  care  to  attempt  the  sale  unless  we  can 
get  it  direct"  On  December  19th,  appellant 
acknowledged  receipt  of  appellees'  letter  of 
the  15th,  and  stated  that  Mr.  Daugherty  had 
control  of  the  land  for  the  time  being,  but 
that  his  option  would  expire  in  a  short  time; 


that,  as  soon  as  Mr.  Daugherty's  option  ex- 
pired, he  would  be  glad  to  confer  with  appel- 
lees again.  On  the  same  day  on  which  the 
last-mentioned  letter  was  written,  appellees 
wrote  appellant  as  follows:  "Francis  I.  Mes- 
ton,  Esq.,  Pueblo,  Col.:  While  we  have  not 
received  an  answer  from  our  last  communica- 
tion, we  take  the  liberty  of  addressing  yoa 
again.  We  have  a  party  with  whom  we  luive 
transacted  considerable  business  in  the  past, 
—the  representative  of  an  investment  com- 
pany, with  stockholders  both  West  and  East, 
—who  is  seriously  considering  your  6,549.9 
acres,  and  with  a  strong  possibility  that  he 
may  start  soon  for  New  York  to  raise  the 
money  to  take  this  property  on  a  cash  basis. 
If  he  decides  to  do  this,  we  will  expect  yon 
to  give  us  the  exclusive  control  of  the  prop- 
erty for  a  short  time,  so  as  to  give  him  an 
opportunity  to  work  up  the  deaL  We  can, 
before.  Inform  you  by  letter  or  wire  as  to 
when  he  expects  to  start,  and  base  our  ex- 
clusive control  from  that  time;  giving  us,  say, 
fifteen  days.  If  we  sell  the  property,  we  shall 
expect  the  usual  commission,— 6  per  cent  An 
early  reply  will  greatly  oblige.  Davies,  Rood 
&  Hannah."  Appellant  never  replied  to  this 
letter.  More  than  a  month  afterwards  (Jan- 
uary aO,  1884),  appellees  again  wrote  that 
they  had  another  party  who  wanted  to  liandle 
the  land  on  a  basis  stated  by  them,  but  most- 
ly on  a  credit  The  price  was  quoted  as  net 
to  appellant  To  this  Meston  &  Go.  replied 
that  F.  I.  Meston  was  absent  but  on  his  re- 
turn would  advise  appellees.  On  February 
9th  appellees  telegraphed:  "Wire  lowest  price 
on  land  at  oace.  Have  cash  customer."  Ap- 
pellant replied:  "Twenty-seven  thousand," 
and  on  February  10th  confirmed  the  telegram 
by  letter  as  follows:  "Regarding  your  letter 
of  the  30th  ult,  and  your  telegram  of  the  0th 
ii'St:  If  your  party  has  a  definite  pn^ositlon 
to  make,  it  must  be  done  at  once,  by  wire, 
as  we  are  about  to  tie  up  the  property  Indefi- 
nitely. If  you  have  any  chances  of  making 
the  deal,  do  not  delay  an  hour,  but  wire  us." 
On  February  13th  appellees  telegraphed: 
"Letter  received.  Buyer  on  way  from  Chi- 
cago to  inspect  land."  Again,  on  the  11th: 
"Offered  third  cash,  balance  one  and  two 
years,  eight  per  cent"  Appellant  answered 
this  telegram  on  the  15th:  "We  accept  your 
offer.  Will  give  special  warranty  only.  Use 
wire  freely.  Act  quick."  Appellees  answer- 
ed: "Party  will  take  land.  Send  abstracts 
of  title  at  once."  Appellant  then  advised  ap- 
pellees by  telegraph  that  he  had  sent  ab- 
stracts, and  wrote  them  on  the  16th  as  fol- 
lows: "Please  call  at  First  National  Bank, 
Houston,  and  Mr.  W.  H.  Palmer,  cashier,  will 
hand  you  the  abstract  of  title.  We  to-day 
wired  Mr.  J.  S.  Daugherty  to  deliver  the  same 
to  the  First  National  Bank,  and  presume  he 
has  done  so.  We  have  also  written  Mr. 
Daugherty  to  that  effect  to-day.  We  also  In- 
close the  opinions  of  Mr.  McCormick  &  Spence 
of  these  titles.  Please  preserve  -them  Intact. 
Wire  us  as  soon  as  you  have  received  these 
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abstracts  and  opinions,  and  close  the  deal  np 
promptly."  The  entire  correspondence  celled 
Into  the  brief  of  appellant  Is  referred  to,  and 
made  a  part  of  the  condnsloim  of  this  court, 
for  constrnctlon  by  the  supreme  court  If  nec- 
essary. Appellant  afterwards  declared  the 
sale  off,  and  did  not  convey  the  land  to  the 
purchaser  produced  by  appellees.  There  are 
other  questions  presented  by  the  appellant  in 
his  brief,  but  as  we  are  of  the  opinion  that 
fbe  evidence  failed  to  show  an  agreement  on 
the  part  of  appellant,  either  express  or  Im- 
plied, to  pay  the  appellees  a  commission  to 
And  a  purchaser  for  the  land,  it  will  6e  un- 
necessary to  consider  them,  or  to  refer  to  the 
further  testimony  In  the  case  on  which  they 
are  raised. 

The  evidence  showed  that  appellees  were 
real-estate  agents,  and  that  appellant  must 
have  been  aware  of  the  fact.  But  the  re- 
Iieated  efforts  of  app^ees  to  get  control  of  the 
land  were  without  success,  for  the  appellant 
never  did  Intrust  It  to  them  as  his  agent  to 
sell.  He  did  not  reply  at  all  to  their  letter  of 
December  l&th,  that  If  they  sold  the  property 
they  would  "expect  the  usual  conmilssion,— 6 
per  crat"  M<m%  than  a  month  afterwards 
they  commenced  to  write  and  telegraph  offers. 
The  telegrams  of  February  9th  aslced  for  the 
lowest  price,  which  was  given  in  reply  by  tele- 
gram, the  letter  confirming  It  stating,  "If 
your  party  has  a  definite  proposition  to  make, 
it  must  be  done  at  once,  by  wire."  The  re- 
<iue8t  for  lowest  price  is  consistent  with  the 
idea  that  appellees  were  representing  the  cus- 
tomer, and  were  looking  to  him  for  their  com- 
missions; for  appellant  had  never  made  ap- 
pellees his  agents  to  sell  the  land,  and  the 
language  may  be  construed  as  a  net  price  to 
the  appellant.  The  offer  at  last  which  was 
accepted  by  the  appellant  was  accepted  on  the 
offer  of  appellees,  and  we  fail  to  find  any  evi- 
dence to  support  a  promise,  either  express  or 
Implied,  on  the  part  of  the  appellant,  to  pay 
appellees  any  commission  for  finding  a  pur- 
chaser for  the  land.  Dunn  v.  Price,  87  Tex. 
S18,  28  S.  W.  681.  For  the  reason  stated  the 
Judgment  of  the  court  below  will  be  reversed, 
and  judgment  will  be  here  rendered  in  favor 
of  appellant 
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Bond— VALiDiTif— Trespass  to  Try  Title— Evi- 

DBNOE. 

1.  An  order  in  probate,  made  on  petition 
of  an  administrator,  recited  that  he  have  and 
exercise  full  power  to  malce  title  to  320  acres 
of  land,  located  as  the  headright  of  the  deced- 
ent, in  favor  of,  etc.  Beld,  that  the  order  was 
not  void  for  want  of  a  sufficient  description  of 
the  land. 

2.  The  act  of  1839  of  the  republic  of  Texas 
(Pasch.  Dig.  art  4167),  relating  to  land  donat- 
ed to  emigrants,  provided  that  no  sale  of  a 


claim  to  land  by  the  individual,  entitled  to  the 
same  "of  this  government,"  shall  be  valid  in 
law  and  binding  on  the  person  selling  the  same, 
until  an  unconditional  deed  shall  be  obtained 
by  the  grantee  for  said  land.  Beld,  that  a  title 
bond  or  contract  for  the  sale  of  a  claim  to  land 
to  be  located  by  virtue  of  a  conditional  head- 
right  certificate,  executed  by  the  donee  in  1840, 
was  invalid. 

8.  In  trespasB  to  try  title,  the  court  cannot 
inquire  into  the  propriety  of  a  previous  order 
in  probate,  directing  an  administrator  to  con- 
vey land  pursuant  to  an  invalid  title  bond  exe- 
cuted by  the  decedent,  if  the  probate  court  had 
jurisdiction. 

4.  The  probate  law  of  1848  (Hart  Dig.  art. 
1162;  Pasch.  Dig.  art  1313)  gave  the  probate 
court  jurisdiction  to  decree  the  specific  perform- 
ance of  a  contract  by  the  decedent  to  conve} 
land,  and  provided  that  the  holder  of  such  con- 
tract might  file  a  written  complaint  in  such 
court,  praying  that  the  administrator  be  re- 
quired to  make  titles  agreeably  to  the  contract, 
whereupon  the  clerk  should  issue  a  citation, 
with  a  copy  of  the  complaint,  to  be  served  on 
the  administrator,  and  on  return  thereof  serv- 
ed, the  court  should,  if  he  fonnd  the  sale  was 
legally  made,  order,  etc.  Beld,  that  an  adver- 
sary proceeding  was  contemplated,  and  that 
such  court  had  no  jurisdiction  to  decree  specific 
performance  of  such  a  contract  in  an  ex  parte 
proceeding,  on  petition  of  the  administrator  for 
authority  to  convey,  to  which  the  holder  of  the 
contract  was  not  a  party. 

5.  In  trespass  to  try  title,  it  appeared  that 
B.,  who  held  a  conditional  headrignt  certificate, 
executed  to  W.  a  title  bond  for  the  land  in 
dispute,  and  at  the  same  time  W.  executed  to 
B.  a  title  bond  for  other  land;  and  that  both  B. 
and  W.  died  before  executing  deeds  pursuant 
to  the  bonds.  Beld,  that  it  was  error  to  admit 
in  evidence  a  deed  of  the  W.  land,  executed  by 
W.'s  surviving  wife  and  administratrix,  who 
had  married  again,  and  B.'s  executor,  to  a  third 
person,  in  the  absence  of  any  showing  of  au- 
thority for  the  execution  of  the  deed  by  her. 

6.  In  such  case  it  was  proper  to  admit 
in  evidence  the  transcript  of  the  probate  court 
showing  that,  on  the  petition  of  one  S.,  the  inncl 
described  in  the  title  bond  to  W.,  was  conveyed 
to  H..  in  compliance  with  such  l>ond,  for  the 
purpose  of  showing  that  B.  received  the  benefit 
of  such  land. 

Appeal  from  district  court,  Madison  coun- 
ty; W.  C.  Gibbs,  Special  Judge. 

Trespass  to  try  title  by  J.  H.  Buchanan 
against  N.  H.  Park  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed. 

Ball  &  Randolph  and  Dean,  Brownlee  & 
Dean,  for  appellant 

QARRBTT,  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lant to  recover  of  the  appellees  a  tract  of 
land  patented  October  10,  1857,  to  heirs  of  J. 
B.  Buchanan,  by  virtue  of  conditional  cer- 
tificate No.  332,  Issued  by  the  board  of  land 
commissioners  of  Montgomery  county,  on 
the  Ist  day  of  January,  1840,  for  a  head- 
right  of  820  acres,  and  upon  which  uncondi- 
tional certificate  Na  232  was  issued  by  the 
same  board  on  the  25th  day  of  August,  1845. 
The  appellant  proved  that  he  was  the  sole 
heir  of  J.  E.  Buchanan,  to  whom  the  certifi- 
cate was  Issued.  Black,  one  of  the  origi- 
nal defendants  in  the  suit,  after  severance, 
recovered  Judgment  for  100  acres  of  the  land 
upon  a  plea  of  llmltatloo,  and  the  present 


uigitizea  by 


Googlv 


<308 


36  SOUTHWESTBRN  RBPOETER. 


(Tex. 


controversy  concerns  only  the  remaining  220 
acres. 

Over  the  objection  of  appellant,  the  appel- 
lees Introduced  In  evidence  a  transcript  from- 
the  records  of  the  probate  court  of  tieon 
county.  In  the  administration  of  the  estate 
of  J.  E.  Buchxuian,  deceased,  of  an  applica- 
tion made  to  the  court,  at  its  December  term, 
1850,  in  said  estate,  by  the  administrator,  H. 
W.  Boaeman,  reciting  that  the  deceased  did, 
on  the  10th  day  of  December,  1840,  cove- 
nant and  agree  by  title  bond  with  one  Zach- 
eus  Wilson,  deceased,  to  execute  to  said  Wil- 
son a  deed  to  his  beadrlght  of  320  acres,  and 
that  at  the  same  time  said  Wilson  gave  title 
bond  to  said  Buchanan  to  make  a  deed  to  a 
certain  tract  of  land,  each  dependent  upon 
the  other;  that  It  would  be  to  the  interest 
and  benefit  of  said  estate  that  deeds  should 
be  given;  and  authority  was  asked  to  exe- 
cute the  deed.  Alsoy  of  an  order  or  decree 
of  said  probate  court,  made  at  said  De- 
cember term,  as  follows:  "Whereas,  Har- 
mon W.  Bozeman,  administrator  of  the  es- 
tate of  James  E.  Buchanan,  deceased,  has 
filed  his  petition  for  an  order  to  make  title 
to  land  which  decedent  obligated  himself  to 
do  before  his  death:  Therefore  It  is  ordered 
by  the  court  that  Harmon  W.  Boaeman,  ad- 
ministrator of  the  estate  of  James  E.  Buch- 
anan, deceased,  have  and  exercise  full  power 
and  authoirity  to  make  title  to  three  hundred 
and  twenty  acres  oif  land,  located  as  the 
beadrlght  of  said  decedent.  In  favor  of  and 
In  behalf  of  the  legal  representatives  of 
Zacbeus  Wilson,  deceased,  so  soon  and  at  the 
time  said  legal  representatives  shall  m/ike 
a  good  and  sufficient  title  to  the  land  de- 
scribed in  title  bond  of  Zacbeus  WUson, 
dated  the  first  day  of  December,  A.  D.  1840." 
The  objections  of  the  appellant  to  the  peti- 
tion and  decree  are  that  they  show  upon 
their  face  an  ex  pal^e  proceeding,  not  war- 
mnted  by  law,  and  Illegally  brought  and 
acted  upon;  that  the  land  therein  referred 
to  was  not  In  any  manner  adjudged,  and  the 
court  did  not  pass  upon  the  question  of  title, 
or  adjudicate  the  rights  or  Interests  of  any 
person  whomsoever;  and  that  the  contract  of 
sale  therein  referred  to  was  In  violation  of 
law,  and  one  which  the  court  was  power- 
less to  enforce,  and  its  action  thereon  was 
Illegal  and  void.  It  was  also  objected  that 
the  decree  was  void  for  want  of  a  sufficient 
description  of  the  land,  but  this  objection 
is  clearly  untenable.  Flanagan  v.  Boggess, 
46  Tex.  330. 

It  will  be  seen  that  the  conditional  certdfl- 
cate  was  issued  January  1,  1840,  that  the 
bond  for  title  was  executed  December  1, 
1840,  and  that  the  unconditional  certificate 
never  Issued  until  August  25,  1845.  While 
the  patent  had  not  Issued  when  the  order 
of  the  probate  court  was  made.  It  is  proba- 
ble that  the  land  had  already  been  surveyed, 
for  the  order  refers  to  it  as  located.  The 
bond  for  title  was  therefore  a  contract  for 
the  sale  of  a  claim  to  land  to  be  located  by 


virtue  of  a  conditional  headrlgM  certtflcate 
donated  to  onlgrants  by  a  law  of  the  repub- 
lic of  Texas  passed  In  1839.  Pasch.  Dig.  art. 
4167.  This  law  provided  "that  no  sale  of 
said  claim  to  land,  by  the  individual  entitled 
to  the  same  of  this  government,  shall  be 
valid  in  law  and  binding  upon  the  person 
selling  the  same,  until  an  unconditional  deed 
shall  be  obtained  by  the  grantee  for  said 
land."  It  has  been  held  in  several  cases 
that  a  beadrlght  claim  under  this  law,  be- 
fore the  Issue  of  the  unconditional  oertlfl- 
cate,  is  not  susceptible  of  sale.  Turner  v. 
Hart,  10  Tex.  438;  Smith  v.  Johnson,  8  Tex. 
423;  Newman  v.  Dallas,  26  Tex.  642.  A  con- 
tract to  convey  land,  where  the  law  prohib- 
its its  alienation,  is  illegal  and  void,  and  can- 
not be  enforced.  Hunt's  Heirs  v.  Robinson's 
Heirs,  1  Tex.  748;  Williams  v.  Chandler,  26 
Tex.  4;  Holmes  v.  Johns,  56  Tex.  48;  Brown 
V.  Simpson's  Heirs,  67  Tex.  225,  2  S.  W.  644. 
From  the  size  of  the  certificate  it  may  be 
presumed  that  J.  E.  Buchanan  was  a  single 
man.  although  the  appellant  testified  that 
be  was  61  years  old.  The  donation  to  single 
men  In  the  law  follows  the  prohibition 
against  alienation,  but  the  statute  has  been 
construed  by  the  supreme  court,  and  the 
prohibition  held  to  apply  to  both  classes. 
Cannon's  Adm'r  v.  Vaughan,  12  Tex.  388. 

But  if  the  probate  court  had  jnrlsdlctloD 
to  decree  a  si>eclflc  performance  of  the  con- 
tract, and  its  Jurisdiction  was  properly  in- 
voked, no  Inquiry  in  this  action  can  now  be 
made  as  to  the  proprie^  of  such  a  decree, 
notwithstanding  the  fact  that  the  bond  for 
title  was  invalid  (Houston  v.  KlUough,  80 
Tex.  304, 16  a  W.  56);  and  the  objection  that 
the  bond  for  title  was  void  could  not  be  en- 
tertained against  the  decree  Itself,  which 
would  shut  off  any  Inquiry  as  to  the  validity 
of  the  bond,  If  the  court  had  Jurisdiction  to 
enter  the  decree.  The  probate  court  had 
Jurisdiction  at  that  time  to  decree  the  spe- 
cific performance  of  a  c<«tract  to  convey 
land,  as  will  be  seen  from  section  53  of  the 
probate  law  of  1848.  Hart  Dig.  art  1162; 
Pasch.  Dig.  art  1313.  The  inquiry  then  aris- 
es whether  the  Jurisdiction  of  the  probate 
court  of  Leon  county  to  make  the  decree  was 
invoked  in  such  a  manner  as  authorized  ac- 
tion by  the  court  The  power  was  special 
and  limited,  and  must  be  found  In  the  sec- 
tion of'the  law  above  mentioned,  and  must 
be  strictly  pursued.  Jones  v.  Taylor,  7  Tex. 
244;  Peters  v.  Phillips,  19  Tex.  70;  Guilford 
V.  Love,  40  Tex.  715.  The  proceeding  con- 
templated by  the  law  Is  an  adversary  one, 
and,  as  was  said  in  Booth  v.  Todd,  8  Tex. 
138,  is  the  only  instance  in  which  the  litiga- 
tion of  a  claim  can  be  allowed  in  the  probate 
court  To  quote  the  law:  "When  any  per- 
son shall  sell  property,  and  enter  Into  bond, 
or  other  written  agreement,  to  make  titie 
theroto,  and  shall  depart  this  life  without 
having  made  such  title,  the  holder  of  such 
bond  or  written  agreement,  or  his  legal  rep- 
resentative, may  file  a  complaint  in  writing 
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in  the  coiintT  ooart  of  the  county  where  let- 
ten  testamentary  or  of  administration  of  such 
deceased  person,  were  granted,  praying  that 
the  executor  or  administrator  may  be  re- 
quired to  malce  titlee,  agreeably  to  the  title 
bond,  or  other  written  agreement  of  de- 
ceased; whereupon  It  shall  be  the  duty  of 
the  clerk  of  said  court  to  issue  a  citation, 
with  a  copy  of  the  complaint,  to  be  serred 
on  the  executor  or  administrator;  and  on  the 
return  thereof  served,  at  some  regular  term 
of  the  court,  the  chief  Justice  shall,  if  he  find 
that  such  sale  was  legally  made,  order  the 
executor  or  administrator  to  malte  titles,  ac- 
cording to  the  tenor  of  the  bond  or  other 
written  agreement,  to  the  property  so  sold 
by  his  testator  of  taitestate;  whereupon  it 
shall  be  the  duty  of  such  executor  or  admin- 
istrator to  m&ke  such  title  in  compliance 
with  such  order."  An  adversary  proceeding 
is  contemplated  by  the  statute,  to  be  com- 
menced by  the  holder  of  the  bond  for  title. 
He  must,  by  a  compUint  in  writing  against 
the  administrator,  filed  in  court,  invoice  its 
Jurisdiction.  Instead  of  this,  the  adminis- 
trator filed  a  petition  in  the  county  court  of 
Leon  county,  and  asked  the  court  for  au- 
thority to  convey  in  compliance  with  the 
bond,  which  was  granted  in  the  conditional 
order  above  set  out  The  holder  of  the  bond 
for  title  was  not  a  party  to  the  proceeding. 
In  the  case  of  Jones  v.  Taylor,  above  cited, 
the  plaintiET  relied  on  the  deed  of  an  admin- 
istrator executed  in  pursuance  of  an  order  of 
the  probate  court  which  required  him  to  ex- 
ecute titles  to  all  lands  for  which  the  estate 
of  the  deceased  stood  iMund.  Chief  Justice 
Hemphill  said,  in  the  opinion:  "This  order 
is  comprehensive,  and  not  made  on  consider- 
ation of  the  matters  presented  in  a  cause 
litigated  between  certain  parties,  but  ex- 
tends to  all  the  obligations  of  the  deceased 
to  convey,  and  confers  on  the  administrator 
a  discretionary  power  to  determine  on  the 
validity  of  such  obligation,  and  to  convey  ac- 
cordingly. And  whether  such  be  the  extent 
of  the  power  contained  in  the  decree  or  not, 
at  all  events  it  is  such  as  is  not  authorized  by 
the  statute.  The  mode  of  proceeding  is  in 
the  section  (53)  specifically  detailed.  The 
vendee  must  file  his  complaint  in  writing. 
The  chief  Justice,  in  the  exercise  of  his  Judg- 
ment, must  find  (and  this  of  course  on  satis- 
factory and  competent  evidence)  that  the 
sale  was  legally  made,  and  the  order  must  be 
for  title  in  conformity  with  the  tenor  of  the 
bond.  The  authority  conferred  on  the  pro- 
bate court  by  the  section  is  special  and  lim- 
ited, and  must  be  strictly  pursued;  other- 
wise, the  acts  and  proceedings  liad  thereon 
are  nugatory,  and  confer  no  right"  There 
is  an  obvious  distinction  between  the  facts 
in  Jones  v.  Taylor  and  the  case  under  con- 
sideration, but  it  remains  that  in  both 


the  holder  of  the  bond  for  title  was  not  a 
party  to  the  proceeding,  and  that  the  decree 
was  made  ex  parte.  Our  conclusion  is  that 
the  order  is  a  nullity,  and  that  the  estate  of 
J.  E.  Buchanan  was  not  divested  of  the  title 
to  the  land  in  controversy  by  reason  thereof, 
and  the  deed  executed  in  conformity  there- 
with. 

But,  if  the  appellees  should  succeed  in 
showing  that  the  estate  of  J.  E.  Buchanan, 
or  Buchanan  in  his  lifetime,  received  the 
benefit  of  the  land  to  be  conveyed  by  Wilson, 
and  should  succeed  in  deraigning  title  down 
to  themselves  through  said  decree  of  the 
court  thus  connecting  themselves  with  the 
equity,  then  the  plaintlfF  should  not  recover 
without  restoring  the  consideration  received 
of  Wilson  for  the  land  (Ledyard  v.  Brown, 
27  Tex.  400;  Houston  v.  KiUongh,  80  Tex. 
296,  308,  16  S.  W.  56);  and  for  this  purpose 
the  transcript  of  the  proceeding  in  the  es- 
tate of  J.  £.  Buchanan  would  be  admissible 
in  evidence.  Appellees  have  failed,  how- 
ever, by  any  competent  evidence,  to  connect 
themselves  with  the  equitable  right  to  hold 
the  land  unless  the  consideration  should  be 
restored.  It  was  error  to  admit  in  evidence 
the  deed  of  Mrs.  Corbet,  Wilson's  surviviug 
wife  and  administratrix.  Joining  Bozeman, 
Buchanan's  executor,  in  a  deed  for  the  Wil- 
son land  to  L  G.  Shute.  No  authority  for 
the  execution  of  the  deed  by  her  was  shown. 
It  could  not  be  shown  by  the  recitals  thereof. 
Jones  V.  Taylor,  supra;  Terrell  v.  Martin,  64 
Tex.  121.  And  it  Is  very  questionable  if  her 
husband  should  not  have  Joined  her  in  the 
execution  of  the  deed.  It  would  seem  that 
he  should  have  done  so.  Pasch.  Dig.  art. 
1281;  Mitchell  v.  Wright  4  Tex.  283.  Also, 
see  Nickelson  v.  Ingram,  24  Tex.  634;  7  Am. 
&  Eng.  Enc.  LaV  P-  174,  and  note  5.  The 
deed  from  the  hehrs  of  Wilson  to  Jones  for 
the  land  in  controversy  conveyed  nothing, 
because  the  heirs  were  married  women,  and 
did  not  execute  it  In  the  manner  required  by 
statute.  In  order  to  show  that  Buchanan 
received  the  benefit  of  the  237  4/5  acres  of 
land  which  Wilson  obligated  himself  to  con- 
vey to  liim,  it  was  proper  to  put  in  evidence 
the  transcript  from  the  county  court  showing 
that,  on  the  petition  of  I.  0.  Shute,  the  land 
was  conveyed  to  him  in  compliance  with 
Buchanan's  bond  for  title;  and  extraneous 
evidence  would  be  admissible  to  identify  the 
land  as  the  same  land  embraced  in  Wilson's 
bond  for  UUe. 

Appellant  lias  complained  of  the  charge  of 
the  court  in  several  assignments  of  error, 
most  of  which  are  well  made,  but  it  Is  not 
believed  to  be  necessary  to  pass  upon  them, 
as  it  is  not  likely  that  the  errors  complained 
of  will  be  repeated.  The  Judgment  of  the 
court  l>elow  will  be  reversed,  and  the  cause 
remanded. 
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Bdildino  and  Loah  Associations— Insoltbnct— 

RiOBTS  OP  BOBBOWIMO  HBMBBRS. 

1.  A  proyisicn  in  the  contract  between  a 
building  and  loan  association  and  a  borrowing 
member  tliat,  if  the  latter  desires  to  have  his 
shares  of  stock  redeemed  in  the  repayment  of 
his  debt,  they  are  to  be  taken  at  a  cash  valna- 
tion  not  less  than  the  amount  of  dues  paid 
thereon,  with  6  per  cent,  interest,  does  not  en- 
title the  borrowing  member,  on  the  insolvency 
of  the  associatioT.,  to  have  applied,  in  an  ac- 
tion by  the  receiver  appointed  for  the  associa- 
tion to  recover  the  debt,  the  amount  of  dues 
paid  and  interest  in  part  payment,  the  balance 
of  the  debt  not  being  tendered. 

2.  A  borrowing  member  of  a  building  and 
loan  association  is  not  entitled,  on  the  insol- 
vency of  the  association,  to  have  the  amount  ot 
his  dues  paid  in  applied  in  payment  of  his  debt, 
but  must  Share  pro  rata  with  the  other  mem- 
bers. 

Appeal  from  district  court,  Anderson  coun- 
ty; J.  R,  Burnett,  Judge. 

Action  by  W.  0.  Kendall,  receiver  of  the 
Palestine  Loan  Association,  against  F.  B. 
Price,  administrator  of  C.  F.  Sawyers,  de- 
ceased. There  was  a  Judgment  for  plalntUT, 
and  defendant  appeals.    AlUrmed. 

This  action  was  brought  by  the  appellee, 
as  receiver  of  the  Palestine  Loan  Associa- 
tion, to  recover  of  the  appellant  upon  certain 
obligations  executed  by  his  Intestate,  C.  F. 
Sawyers,  as  a  borrowing  member  of  the  asso- 
ciation. The  material  facta  shown  upon  the 
trial  below  are  as  follows: 

(1)  The  Palestine  Loan  Association  was  nn 
association  duly  incorporated  onder  the  laws 
of  the  state  of  Texas.  C  F.  Sawyers,  who 
was  a  stockholder  and  borrowing  member  in 

said  association,  died  on  the day  of  July, 

1883,  and  the  appellant  is  the  administrator 
of  his  estate. 

(2)  On  September  4,  18»9,  Sawyers  bor- 
rowed of  the  association  the  sum  of  $596,  and 
entered  into  a  written  contract  with  it,  where- 
by he  agreed  to  t>ay  the  association  the  sum 
of  $800,  of  which  $686  was  to  bear  interest 
at  the  rate  of  12  per  cent  per  annum,  upon 
the  following  coiiditions: 

■  First  That  the  interest  payments  were  to 
conUnne  monthly  until  the  stock  of  the  asso- 
ciation became  of  the  par  value  of  $200  per 
share,  under  the  by-laws,  or  until  the  loan 
should  be  otherwise  discharged.  Second. 
That  shares  of  stock  numbered  832,  833,  834, 
and  835  liad  been  transferred  to  the  associa- 
tion as  collateral  security  for  the  loan,  and 
that  all  dues  upon  said  shares,  payable  under 
the  by-laws,  should  be  paid  until  the  shares 
reached  the  par  value  of  $200  each.  Third. 
That  the  association  held  a  vendor's  lien,  a 
mechanic's  lien,  and  a  deed  of  trust  upon  part 
of  block  42,  in  De  Bard's  addlUon  to  the  city 
of  Palestine,  to  secure  Compliance  with  the 
contract,  and  that  the  borrower  should  pay 
all  taxes  on  said  parcel  of  land,  and  keep 

i  Writ  of  error  denied  by  supreme  court 


the  improvements  insured.  Fourth.  That  all 
moneys  paid  by  Sawyers  into  the  association 
should  be  appropriated  as  follows:  (1)  To 
taxes,  (2)  to  Insurance,  (8)  to  fines,  (4)  to  all 
expenses  and  losses  sustained  upon  said 
four  shares  of  stock,  (6)  to  interest  and  (0) 
to  dues.  Fifth.  That  if  Sawyers  should  pay 
all  interest  upon  the  $696  as  above  stipulated, 
and  pay  the  dues  upon  tbe  four  shares  of 
stock  as  the  same  were  payable  under  the 
by-laws,  and  pay  all  fines  and  other  proper 
charges  upon  said  shares  until  they  matured, 
then  the  above  obligation  should  become  void. 
Sixth.  That  upon  failure  to  pay  interest  or 
dues  for  six  months  the  principal  sum  of 
$800,  and  all  interest  due  on  the  $696  should 
at  once  become  payable.'  Seventh.  That  said 
Sawyers  might  at  any  time  return  his  debt 
by  paying  the  principal  sum  due,  with  inter- 
est to  the  date  of  repayment  and  In  the 
event  of  repayment  the  stock  should  be  re- 
leased; and  if  he  should  desire  to  have  his 
stock  redeemed  by  the  association  in  repay- 
ment of  his  debt  it  should  be  taken  by  the 
association  at  the  cash  cancellation  value 
thereof  as  determined  by  the  association. 
Eighth.  That  If  Sawyers'  debt  was  not  paid 
until  the  maturity  of  his  four  shares  of  stock, 
then  his  obligation  above  set  out  should  be  a 
fnll  set-off  against  said  four  shares.  Ninth. 
That  Sawyers  should  pay  10  par  cent  attor- 
neys' fees,  if  the  contracts  were  enforced  by 
legal  proceedings. 

(3)  The  loan  association  held  as  collateral 
to  the  contract  above  set  out  the  note  of  C. 
F.  Sawyers  for  $750,  given  for  the  purchase 
money  of  part  of  block  42  in  De  Bard's  ad- 
dition to  Palestine. 

(4)  Upon  said  contract  of  date  September  4, 
1888,  there  has  been  paid  $307.90  interest  and 
$288  dues  In  installments  of  $4  per  month 
from  July,  1888,  to  June,  1894.  indusive. 

(5)  Upon  December  SO,  1890.  0.  F.  Saw- 
yers and  wife  borrowed  of  tbe  Palestine 
Loan  Association  the  sum  of  $1,730,  and  en- 
tered into  a  written  contract  with  the  asso- 
ciation, whereby  they  obligated  themselves  to 
pay  to  the  association  the  sum  of  $2,000,  of 
which  $1,730  was  to  bear  12  per  cent  per  an- 
num interest  This  obligation  is  conditi<Mied 
exactly  as  that  of  C.  F.  Sawyers,  of  date 
September  4,  1889,  above  set  out,  except  as 
to  amounts  and  security.  Ten  shares  of  stock 
were  transferred  as  collateral  to  secure  this 
second  contract 

(6)  The  loan  association  held  as  collateral 
to  this  second  contract  two  mechanics'  liens 
upon  part  of  block  42  in  De  Bard's  addition 
to  Palestine. 

(7)  Upon  said  contract  of  date  December 
SO,  1890,  there  has  been  paid  $638.80  interest, 
and  $720  dues  in  installments  of  $10  per 
month  from  July,  1888,  to  June,  1884,  In- 
duslve. 

(8)  The  payments  made  by  appellant  and 
his  Intestate  were  receipted  for  by  entries  in 
receipt  boolis  furnished  by  the  association, 
which  were  ruled  into  columns,  one  colamn 
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belnir  for  dues,  another  for  interest,  and  an- 
other for  fines  and  asaessments;  and  all 
payments  pleaded  by  appellant  as  payments 
of  Interest  were  entered  In  the  Interest  col- 
umn, and  all  payments  pleaded  as  payments 
of  dues  were  entered  In  the  dnes  column. 

(9)  When  appellant's  intestate  joined  the 
Palestine  Loan  Association  and  purchased  his 
stoclf,  and  at  the  dates  of  the  contracts  sued 
upon,  the  association  was  operating  under  a 
by-law  which  provided  that  nonborrowlng 
members  desiring  to  cancel  and  withdraw,  or 
borrowing  members  desiring  to  pay  up  their 
loans,  using  pledged  stock  as  part  payment, 
should  receive  for  their  stock  a  cancellation 
price  fixed  by  the  board  of  directors,  bat 
which  should  not  be  less  than  the  amount  of 
dues  paid  in  on  each  share  and  5  per  cent, 
per  annum  Interest,  and  this  amount  was 
fixed  by  the  board  of  directors  as  the  cancel- 
lation price  of  the  stock  of  the  association. 

(10)  Through  the  defalcation  of  its  secre- 
tary and  treasurer  and  losses  by  the  loss  of 
interest  on  its  loans  upon  adverse  decision) 
of  the  courts  holding  them  usurious,  in  D» 
cember,  1893,  the  association  became  Insol- 
vent, with  no  hope  of  maturing  the  stock 
and  attaining  the  ends  of  the  corporation. 
Then  the  directors  ceased  making  loans,  and 
undertook  to  wind  up  the  affairs  of  the  con- 
cern, but  the  borrowers  claimed  usury,  and 
the  original  cancellation  value  of  their  stock, 
and  the  nonborrowers  also  claimed  the  same 
cancellation  value;  and  upon  August  20,  1895, 
the  affairs  and  assets  of  the  association  were 
placed  in  the  hands  of  appellee  as  receiver. 

(11)  Appellant's  intestate  and  appellant  con- 
tinued to  pay  interest  and  dues  to  the  asso- 
ciation up  to  Jtme,  1894,  but  have  made  no 
payments  since  that  time. 

(12)  The  present  actual  value  of  each  share 
of  stodc  in  the  Palestine  Loan  Association  is 
934,  as  estimated  by  allotting  to  each  out- 
standing share,  whether  pledged  or  tmpledged, 
its  distributive  portiop  of  the  net  assets  of 
the  concern. 

The  court  below  held  the  contract  usurious, 
and  allowed  the  appellant  credit  upon  the 
principal  for  all  interest  paid  upon  the  loan, 
but  refused  to  allow  credit  for  the  cancel- 
lation price  of  the  stock  as  fixed  by  the  di- 
rectors in  repayment  of  a  loan,  which  was  all 
dues  paid  upon  the  stock  with  5  per  cent.  In- 
terest per  annum,  and,  instead  thereof,  beard 
«vldence  as  to  the  present  actual  value,  and 
■allowed  credit  for  that  amount 

Thos.  B.  Greenwood  &  Son,  for  appellant. 
aicMeans  &  OIU,  for  appellee. 

GARRETT.  0.  J.  (after  stating  the  facts). 
Appellant's  contention  Is  that  Sawyers'  con- 
tracts should  have  been  credited  with  all  the 
dues  paid  by  Sawyers,  together  with  5  per 
cent  per  annum  interest  thereon  in  addi- 
tion to  the  usurious  Interest  paid  by  him,  be- 
-cause  the  contracts  stipulated  that,  if  he  de- 
sired to  have  his  shares  of  stock  redeemed 


in  the  repayment  of  his  debt,  they  were  to  be 
taken  by  the  association  at  the  cash  cancella- 
tion value  fixed  by  the  by-laws;  and  at  the 
time  the  contracts  were  entered  into  and 
when  the  association  became  insolvent  there 
was  a  by-law  which  required  the  association 
to  receive  for  their  stock  from  borrowing 
members  desiring  to  pay  up  their  loans  a 
cancellation  price  fixed  by  the  board  of  di- 
rectors, which  should  not  be  less  than  the 
amount  of  dues  paid  in  on  each  share  and  5 
per  cent  per  annum  interest  thereon,  which 
amount  had  then  been  fixed  as  the  cancella- 
tion price.  But,  as  will  appear  from  an  ex- 
amination of  the  clause  of  the  contract  re- 
ferred to  and  by  the  by-law,  it  was  only  in 
case  that  the  borrower  desired  to  pay  up  the 
loan  that  he  was  entitled  to  have  his  stock 
redeemed.  His  stock  could  t)e  canceled  only 
in  repayment  of  his  debt.  By  the  plan  of  or- 
ganisation, whenever  the  stock  of  the  asso- 
ciation became  worth  $2(X)  by  reason  of  the 
payment  of  dues  and  the  accumulation  of 
profits,  it  matured,  and  investing  members 
received  the  par  value  of  their  shares,  while 
the  obligations  of  borrowing  members  were 
delivered  up,  and  all  shares  were  canceled. 
But  the  clause  in  the  contract  only  provided 
that  the  stock  of  the  borrower  might  be  re- 
deemed at  its  cancellation  price  in  the  repay- 
ment of  his  debt,  and  not  as  a  partial  pay- 
ment thereon.  It  was  necessary  that  at  the 
same  time  the  balance  of  the  debt  should 
have  been  paid  or  tendered  in  order  that  the 
borrower  might  avail  himself  of  the  cancella- 
tion price  of  bis  shares  In  making  repay- 
ment. During  his  lifetime  Sawyers  kept  up 
the  payments  of  interest  pn  his  debt  and  of 
dues  on  his  shares  of  stock,  and  after  his 
death  they  were  kept  up  by  his  representa- 
tives until  June,  1894.  No  effort  was  ever 
made  to  have  his  shares  redeemed  in  the 
repayment  of  his  debt  and  the  appellant  in 
pleading  the  dues  paid  on  the  shares  of 
stock  as  a  credit  upon  the  debt,  does  not  ten- 
der the  balance,  or  offer  to  pay  it  The  right 
to  the  credit  is  not  shown  by  the  contract. 
Should  the  payments  of  dues  or  assess- 
ments made  upon  the  shares  of  stock  be  r^ 
garded  as  payments  in  extinguishment  of 
the  debt?  Some  time  before  payments  of 
dues  upon  the  shares  belonging  to  Sawyers 
ceased,  it  was  discovered  that  the  stock  of 
the  association,  by  reason  of  losses,  was  not 
worth  the  amount  of  dues  that  had  been 
paid  thereon,  and  in  a  sense  the  association 
had  become  insolvent,  since  it  was  not  able 
to  redeem  its  shares  at  the  cancellation  price, 
or  by  a  return  of  all  dues  paid  thereon.  In 
winding  up  the  affairs  of  the  association  the 
nonborrowlng  shareholders  mnst  perforce 
accept  a  pro  rata  distribution  of  the  assets 
of  the  corporation  upon  their  shares,  wheth- 
er they  are  suflScient  to  return  all  dues  or 
not;  and,  unless  the  dues  of  borrowing  share- 
holders are  to  be  treated  as  payments  upon 
their  obligations,  there  can  be  no  reason  why 
they  should  not  share  the  losses  of  the  as- 
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Boclation  equally  with  the  other  gh&rehold- 
ere.  By  the  plan  of  the  association,  the  bor- 
rowing member  receives  the  par  value  of  his 
stock  In  advance,  and  obligates  himself  to 
mature  It  by  the  payment  of  assessments, 
and  when  It  becomes  mature.  If  his  obliga- 
tion has  not  been  sooner  discharged,  bis 
stock  is  then  canceled  and  his  obligation  dis- 
charged; but  the  stock  never  becomes  ma- 
tured until  it  is  worth  par  value.  Thus  It 
will  be  seen  that  there  is  a  plain  distinction 
between  the  stock  and  the  debt.  The  lan- 
guage of  Judge  Henry  in  the  case  of  Asso- 
ciation v.  Abbott,  85  Tex.  224,  20  S.  W.  118, 
regarding  the  payment  of  dues,  although  in 
discussion  of  the  question  of  usury,  is  ap- 
propriate here:  "Such  payments  are  not  for 
the  use  of  borrowed  money,  but  through 
them  the  shareholder  acquires  an  interest  In 
the  property  of  the  corporation.  The  share- 
holder is  not  necessarily  also  a  borrower.  If 
he  is  not  one,  he  pays  for  his  Bto<^  ontbesame 
terms  that  the  borrowing  stockholder  does. 
There  is  no  inconsistency  In  the  double  rela- 
tion. If  not  also  a  borrower,  the  retiring 
stockholder  withdraws  the  value  of  his  stock. 
If  he  is  also  a  borrower,  he  uses  it  to  pay  his 
debt  with."  There  is  no  reason  why  the  bor- 
rowing  stockholder  should  be  placed  in  any 
better  attitude  than  those  who  are  not,  when 
the  association  has  failed  to  carry  out  its 
undertaking,  and  ceased  efforts  to  mature 
the  stock.  The  default  of  the  association  is 
the  default  of  all  of  the  shareholders,  wheth- 
er they  be  borrowers  or  nonborrowers,  and 
all  losses  that  impair  the  value  of  the  stock 
should  be  applied  equally  to  every  share. 
McGrath  v.  Association,  44  Pa,  St.  383;  Stroh- 
en  V.  Association  (Pa.  Sup.)  8  Atl.  843;  Towle 
V.  Society,  61  Fed.  446;  Rogers  v.  Hargo 
(Tenn.  Sup.)  20  S.  W.  430.  There  Is  author- 
ity for  the  opposite  doctrine,  but  the  weight 
of  authority  as  well  as  of  reason  is  with  the 
cases  above  cited  and  others  in  line  there- 
with. Authority  contra:  Bulst  v.  Bryan  (S. 
O  21  S.  E.  537;  End.  Bldg.  Ass'ns.  §  496,  and 
citations.  In  the  case  of  Parrell  v.  Asso- 
ciation (Tex.  Civ.  App.)  30  S.  W.  814,  the 
question  was  not  raised.  The  alfalrs  of  the 
association  being  In  the  hands  of  a  receiver 
for  winding  up,  it  may  be  questioned  whether 
It  was  proper  In  this  suit  to  hear  evidence  aa 
to  the  value  of  the  shares,  and  credit  the 
debt  therewith,  but  no  complaint  is  made  of 
the  Judgment  by  the  appellee.  In  his  fifth 
assignment  of  error  appellant  says:  "The 
court  erred  In  adjudging  that  appellee  had  a 
vendor's  and  mechanic's  Hen,  as  set  out  in 
his  petition,  on  the  real  estate  described  In 
rho  court's  judgment  to  secure  the  payment 
of  $908.30,  and  In  declaring  said  real  estate 
subject  to  the  payment  of  said  sum."  But 
he  falls  to  point  out  In  his  statement  thar 
there  was  error  In  the  respect  complained 
of.  We  are  only  referred  generally  to  the 
introductory  statement  of  material  facts. 
The  judgment  of  the  court  below  will  be 
affirmed. 


NEW  YORK,  T.  ft  M.  RT.  CO.  v.  GREEN. 

(Court  of  Civil  Appeals   of  Texas.    June  11, 

1896.) 

Dsposmos  —  ScppRESaios— Pailubb  to  Assweh 

QuBSTiovs — Pleading  and  Pboof — Variasob 

— NlOMOBNOB — PrOZIH&TB  CaUSB. 

1.  It  is  not  error  to  refuse  to  suppress  a 
deposition  on  the  ground  that  the  witness  re- 
fused to  answer  cross  interrogatories,  where 
the  interrogatories  are  nnimportant. 

2.  Under  Rev.  St  1879,  art  2233,  provid- 
ing that  either  party  may  use  a  deposition 
when  cross  interrogatories  nave  been  filed  and 
answered,  a  cross  interrogatory  will  not  be  8ui>- 
pressed  because  it  directed  the  attention  of  the 
witness  to  a  particular  matter,  and  requested, 
in  case  he  shall  have  answered  a  preceding  in- 
terrogatory that  such  particular  fact  did  not 
exist  to  state  that  another  fact  did  exist,  where 
such  preceding  interrogatory  was  stricken  oat 

3.  In  an  action  by  an  engineer  against  a 
railroad  company  for  injuries  caused  by  the 
derailment  of  the  engine,  the  petition  alleged 
that  the  wreck  was  caused  by  the  defective  con- 
dition of  the  track,  and  the  proof  showed  that 
such  condition,  coupled  with  a  collision  of  the 
engine  with  a  calf,  caused  it  Held,  that  there 
was  no  variance  between  the  allegation  and 
the  proof. 

4.  Where  the  defective  condition  of  the 
roadbed  contributes  to  cause  the  derailment  of 
the  engine,  whereby  the  engineer  is  injured,  the 
railroad  company  is  liable,  though  the  accident 
is  precipitated  by  a  collision  of  the  engine  with 
an  animal  on  the  track.  Ward  v.  Bonner,  l5 
S.  W.  805,  80  Tex.  168,  distinguished. 

Appeal  from  district  court,  Jackson  countr; 
T.  S.  Reese,  Judge. 

Action  by  Grant  Green  against  the  Ntew 
Tork,  Texas  &  Mexican  Railway  Company 
for  personal  Injuries  caused  by  defendant's 
negligence.  B'rom  a  judgment  In  favor  of 
plalntifl,  defendant  appeals.    Affirmed. 

This  suit  was  brought  by  appellee  to  re- 
cover damages  for  injuries  sustained  by  him 
in  the  wreck  of  an  engine  and  train  belong- 
ing to  appellant,  upon  which  he  was  the  en- 
gineer in  appellant's  service.  The  petition 
charged  that  the  wreck  was  caused  by  the 
negligence  of  appellani  In  allowing  its  road 
to  be  In  a  defective  condition.  In  that  the 
width  of  the  roadbed  or  dump  was  not  suffi- 
cient to  support  trains,  the  rails  were  worn 
out  and  worthless,  the  cross-ties  were  rotten, 
and  there  wfts  no  ballast  under  the  ends  of 
them.  The  petition  further  alleged  that  the 
road  was  defective  and  unsafe,  because  it 
was  unfenced  and  open  to  trespass  by  cattle, 
but  did  not  allege  that  this  helped  to  cause 
the  wreck.  The  petition  alleged  injuries  both 
temporary  and  permanent.  A  special  excep- 
tion was  sustained  to  the  allegation  of  the 
unfenced  condition  of  the  track,  and  no 
amendment  was  made.  After  the  evidence 
was  In,  plaintiff  withdrew  all  claim  for  per- 
ninuent  Injuries.  The  evidence  showed  that 
plalntltr  was  operating  an  engine,  to  which 
were  attached  stock  cars,  traveling  westward 
over  defendant's  rond,  and  that  it  struck  a 
calf,  and  was  derailed,  thereby  inflicting  in- 
juries which  damaged  plaintitT  to  the  amount 
of  $4,000,  found  by  the  jury.  The  plaintiff 
sought  to  prove  that  the  track  was  in  bad  con- 
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dltlon  In  the  respects  aHeged  In  the  petition, 
and  tbat  fbls  was  either  the  Bole  cause  of  the 
derailment  of  the  engine,  or  that  It  was  one 
of  the  causes  co-operating  with  the  presence 
of  the  calf  on  the  track,  and  contributing  to 
the  result.  The  defendant  sought  to  show 
that  the  track  was  in  good  condition;  that, 
if  Its  condition  was  bad  at  anj  point,  it  was 
not  so  at  the  point  of  derailment;  and  that 
hence  the  collision  with  the  calf  was  the  sole 
cause  of  the  accident.  As  to  the  condition  of 
the  road  in  the  neighborhood  of  the  point 
where  the  engine  left  the  track,  there  was  a 
conflict  pf  evidence.  There  was  suffldent  evi- 
dence to  authorize  the  jury  to  conclude  that 
the  earth  dump  supporting  the  crosa-tles  was 
too  narrow  for  the  purpose;  that  the  earth  had 
been  washed  from  under  the  cuds  of  the  ties, 
and  they  were  left  without  sufficient  support, 
and  that  many  of  the  ties  were  rotten;  and 
tbat  this  condition  was  known  to  the  defend- 
ant, or  onght  to  have  been  discovered  with 
ordinary  care,  and  remedied  before  the  acci- 
dent. But  appellant  contends  that,  though 
this  be  true,  still  the  evidence  of  plaintiff  fails 
to  show  that  the  track  was  defective  at  the 
point  where  the  engine  left  it,  and  that  the 
uncontradicted  evidence  offered  by  defendant 
shows  that  the  track  was  perfect  where  the 
derailment  occurred,  but  that  the  animal  be- 
came fastened  under  the  pilot,  and  that  hence 
the  striking  of  the  calf  was  the  sole  cause  of 
the  wreck.  Several  witnesses  for  appellant 
testified  tiiat  they  visited  the  scene  of  the 
wreck  after  it  occurred,  and  examined  the 
track;  that,  at  the  point  where  the  engine 
left  the  rails,  the  track  was  In  perfect  state, 
the  ties  and  rails  all  remaining  in  their  prop- 
er poeltion;  and  that  the  engine  had  run  some 
distance  over  the  cross-ties,  after  leaving  the 
rails,  tjefore  the  track  was  torn  ap.  These 
witnesses  ascertained  the  point  at  which  the 
engine  ran  oS  the  rails  by  the  marks  on  the 
ties,  which  they  say  they  were  able  to  die- 
tlngoish  from  those  made  by  wheels  of  cars, 
which  also  quit  the  rails,  by  the  difference 
in  depth,  resulting  from  the  greater  weight 
ot  the  engine.  Bnt  they  say  the  marlcs  of  the 
engine  wheels  were  on  the  northern  ends  of 
the  ties  outside  the  rails.  Some  of  them 
swore  positively  that  these  impressions  were 
those  of  the  engine  wheels,  while  others 
would  only  give  their  opinion  to  that  effect. 
The  fireman  who  was  on  the  engine  with 
plaintiff  testifies  that  he  was  looking  at  the 
wheels  of  the  engine  when  they  quit  the  rails; 
tbat,  when  the  calf  was  struck,  It  was  caught 
and  carried  under  the  pilot,  and  was  t)eins 
pressed  against  the  north  rail,  when  the  rail 
sprung  outward,  letting  the  wheels  of  the  en- 
gine upon  the  ties  Inside  the  rails.  If  his  state- 
ment Is  true,  the  witnesses  for  defendant  are 
mistaken  in  their  opinion  that  the  impressions 
seen  by  them  on  the  outside  of  the  rails  were 
those  left  by  the  ^gine  when  it  was  derailed. 
Other  testimony  offered  by  plaintiff  showed 
that  qnite  a  number  of  the  ties  were  broken 
both  at  the  ends  and  in  the  middle,  and  that 


of  these  some  were  rotten.  From  this  the 
Jury  were  anthorised  to  conclude  that  the  con- 
dition of  the  track  described  by  the  witnesses, 
and  stated  above,  existed  at  the  point  where 
the  calf  was  struck,  and  that  this  condition 
.helped  to  bring  about  the  derailment  of  the 
train.  Defendant,  In  due  time  and  in  proper 
manner,  moved  to  suppress  the  deposition  of 
Dr.  William  Irvln,  on  the  ground  tliat  he  had 
evaded  and  had  not  answered  some  of  the 
cross  interrogatories.  The  motion  was  over- 
ruled, and  exception  duly  taken.  These 
crosses  and  the  answers  thereto  are  as  fol- 
k>ws:  Cross  interrogatory  3:  "How  many 
cases  of  injury  from  railway  accidents  liad 
you  treated  previous  to  this  case  of  Green's?" 
Answer  to  cross  interrogatory  3:  "I  am  not 
prepared  to  state,  not  having  kept  any  record 
of  them."  Cross  interrogatory  5:  "Is  it  not 
true  that  you  had  never  treated  any  case  of 
railway  Injury,  save  injury  to  one  S.  C.  Ab- 
bott, who  had  his  fingers  mashed,  previous  to 
your  treatment  of  Oreen?  If  you  answer  in 
the  negative,  please  name  the  cases."  An- 
swer to  cross  interrogatory  6:  "I  have  treat- 
ed cases  of  railway  injury  prior  to  Abbott's 
and  Green's  cases,  the  mentioning  of  which 
can  be  of  no  possible  interest  to  you  or  value 
to  your  case."  Cross  interrogatory  7:  "When 
Is  the  last  time  you  have  been  in  any  hos- 
pital or  place  where  you  could  observe  the 
treatment  of  railway  Injury  cases  by  others? 
If  you  answer,  then  say  if  yon  were  at  said 
hospital  as  an  attendant,  physician,  or  stu- 
dent, and  how  long  you  remained  there." 
Answer  to  .cross  Interrogatory  7:  "My  first 
experience  in  hospital  was  that  of  a  student  of 
medicine,  extending  from  ISnS  to  1861.  My 
last  was  at  times  during  the  late  Civil  War, 
as  a  physician."  The  fireman,  Edmunds, 
whose  testimony  is  above  referred  to,  tes- 
tified by  depositiCMi.  Direct  interrogatory  No. 
6,  and  the  answer  thereto,  were  as  follows: 
"Did  the  rails  of  the  track  spread  before  the 
engine  derailed?  Did  yon  see  the  wheels  of 
the  engine  when  they  left  the  track,  and  was 
there  anything  under  them  at  that  time  to 
cause  them  to  be  derailed?"  Answer:  "The 
rails  spread  before  the  engine  left  the  track, 
and  caused  it  to  become  derailed.  I  saw  the 
two  right  front  truck  wheels  and  the  right 
front  driving  wheel  leave  the  rail.  There  was 
nothing  under  them  until  after  leaving  the 
rail.  The  right  front  truck  wheel  touched  but 
a  very  small  portion  of  the  calf.  If  any,  aft^ 
leaving  the  rail.  The  right  front  back  wheel 
and  right  front  driving  wheel  ran  over  the 
calf  while  on  the  ties."  On  motion  of  the  de- 
fendant made  in  due  time  and  manner,  this 
interrogatory  and  answer  were  suppressed,  on 
the  ground  'ttiat  the  question  was  leaUing. 
Cross  interrogatory  14  and  the  answer  to  same 
were  as  follows:  "In  a  subdivision  of  direct 
interrogatory  5,  you  are  asked  if  you  saw  the 
wheels  of  the  engine  when  they  left  the  track, 
and  if  there  was  anything  under  them  at  that 
time  to  cause  them  to  become  derailed.  If 
you  answer  this  subdivision,  and  say  there 
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was  nothing  under  the  engine  wheels  when 
the7  left  the  track  to  cause  them  to  become 
derailed,  please  say  now  if  there  was  not  the 
yearling  then  under  the  pilot,  and  if  this  was 
not  exerting  a  great  pressure  against  the  rail, 
pressing  it  outward,  and  did  not  this  cause  a 
strain  likewise  on  the  opposite  rail?"  An- 
swer: "I  saw  the  wheels  of  the  engine  when 
they  left  the  track,  and  there  was  nothing 
under  them  to  cause  them  to  be  derailed.  The 
yearling  was  then  under  the  pilot,  causing  the 
amount  of  pressure  put  against  the  side  of  the 
right  rail  to  be  sufficient  to  mash  the  body  of 
an  eight  or  nine  months  old  calf.  I  should 
judge  that  the  pressure  on  the  opposite  lead 
wheel  was  light;  hence  the  pressure  on  the 
rails  was  light"  Defendant  moved  to  sup- 
press them  also,  on  the  ground  that  the  cross 
Interrogatory  was  based  upon  the  hypothesis 
that  the  direct  interrogatory  6  was  properly 
framed,  and  had  been  answered  by  the  wit- 
ness, whereas  that  question  and  its  answer 
had  been  suppressed,  and  the  answer  to  the 
cross  Interrogatory  fell  with  it  Ot^  this  ob- 
jection, plahttiff  was  permitted  to  read  the  an- 
swer, and  exception  was  reserved. 

Proctors,  for  appellant  R.  A.  Pleasants, 
John  H.  Bailey,  and  J.  D.  Owens,  for  ai>- 
pellee. 

WILLIAMS,  J.  1.  The  court  did  not  err 
in  refusing  to  suppress  Irvln's  deposition. 
Most  of  the  cross  Interrogatories  were  suffi- 
ciently answered,  and  those  to  which  an- 
swers were  not  directly  given  were  not  suf- 
ficiently important  in  this  case  to  require 
that  the  whole  deposition  be  suppressed. 

2.  We  do  not  think  the  court  erred  in  per- 
mitting plaintift  to  read  the'  answer  to  cross 
Interrogatory  14  addressed  to  the  witness 
Edmunds.  By  article  2233,  Rev.  St  1879, 
it  is  provided  that  either  party  may  use  a 
deposition  on  file  when  cross  interrogatories 
have  been  filed  and  answered.  This  makes 
a  deposition  evidence  for  either  party  who 
may  choose  to  use  it  provided,  of  course, 
that  it  is  legally  admissible  as  evidence. 
One  party  who,  by  his  questions,  puts  him- 
self in  a  position  to  use  the  answers,  cannot 
object  to  the  use  of  them  by  his  adversary. 
This  is  the  general  rule,  and  it  Is  not  dis- 
puted by  appellant's  counsel.  Smith  v.  Old- 
ham, 26  Tex.  536;  Railway  Co.  v.  Cockrlll, 
T2  Tex.  619,  10  S.  W.  702;  Alsop  v.  Insurance 
Co.,  1  Sumn.  451,  Fed.  Gas.  No.  282.  But 
on  the  authority  of  a  dictum  in  the  case  last 
cited,  appellant  insists  that  the  party  pro- 
pounding cross  interrogatories  may,  "If  he 
chooses,  make  his  cross  interrogatories  de- 
pendent and  then  the  answer  to  the  cross 
interrogatories,  whether  favorable  or  unfa- . 
vorable,  follows  the  fate  of  the  direct  inter- 
rogatory," and  "that  defendant  has  the  right 
to  ask  questions  on  cross-examination  in  a 
deposition  conditionally."  The  opinion  of 
Judge  Story  does  so  state,  and  the  rule  may 
be  conceded  to  be  as  laid  down  In  the  lan- 


guage quoted.  But  how  is  the  party  to  make 
his  cross  IntetTogatory  dependent  on  the  ad- 
mission of  the  answer  to  the  direct  and  bow 
is  he  to  show  that  the  question  is  asked  con- 
ditionally? The  reasoning  in  the  opinion  re- 
ferred to  would  seem  to  require  that  in  ask- 
ing the  question,  he  should  at  least  show  that 
he  will  not  himself  use  the  answer  to  the 
cross  interrogatory,  unless  the  answer  to 
the  direct  is  used;  so  that  while  he  may 
object  to  its  use  by  the  opposite  party,  should 
the  answer  to  the  direct  be  suppressed,  or 
not  offered,  he  cannot  offer  it  himself  should 
he  find  it  to  his  advantage  to  do  so;  and  his 
attitude  should  be  made  clear  and  unequivo- 
cal. The  form  of  the  interrogatory  here 
used  may  be  understood  as  simply  directing 
the  attention  of  the  witness  to  a  particular 
matter,  and  requesting,  in  case  he  shall  have 
answered  that  a  particular  fact  did  not  exist, 
to  state  that  another  fact  did  exist  No  pur- 
I>oee  on  the  part  of  the  defendant  not  to  use 
the  latter  fact  if  the  other  should  not  be 
admitted  is  expressed,  and  we  cannot  say 
that  the  form  of  the  question  was  such  as  to 
preclude  the  defendant  from  using  the  an- 
swer after  the  suppression  of  that  given  to 
the  direct  interrogatory.  If  he  was  at  lib- 
erty to  do  so,  his  adversary  had  the.  same 
right  In  the  case  referred  to,  the  direct 
question  was  objected  to  when  propounded, 
and  still  the  answer  to  cross  interrogatories 
was  admitted  in  behalf  of  the  adverse  party, 
because  the  party,  in  asking  it,  had  not  so 
shaped  his  question  or  his  attitude  as  to 
preclude  hlmseU  from  using  it  in  case  it 
should  be  favorable  to  him. 

3.  The  proof  did  not  vary  from  the  allega- 
tions because  the  petition  alleged  the  cause 
of  the  wreck  to  have  been  the  defective  con- 
dition of  the  track,  if  the  proof  showed  that 
such  condition,  coupled  with  the  collision 
with  the  calf,  caused  it;  and  the  court  prop- 
erly refused  to  charge  that  this  was  a  va- 
riance. Under  an  allegation  that  defend- 
ant's negligence  caused  the  injury,  a  recov- 
ery can  be  had,  upon  proof  that  such  negli- 
gence proximately  contributed  thereto,  L  e. 
that  such  negligence  was  one  of  the  causes, 
without  operation  of  which  it  would  not 
have  occurred. 

4.  The  finding  of  a  jury  that  the  negli- 
gence of  defendant  in  permitting  its  roadbed 
to  be  in  an  unsafe  condition  contributed  to 
cause  the  derailment  of  the  engine  and  the 
Injury  to  plaintiff  is  sustained  by  the  evi- 
dence. The  fact  that  the  calf  upon  the  track 
precipitated  the  catastrophe,  and  co-operated 
with  the  defective  roadbed  in  producing  the 
result  does  not  exculpate  the  defendant 
No  one  Is  responsible  for  the  part  the  ani- 
mal performed,  but  the  defendant  is  re- 
sponsible for  the  part  Its  negligrence  per- 
formed. While  it  may  be  true  that  a  colli- 
sion with  such  an  animal  on  a  perfect  track 
might  wreck  a  train.  It  is  obviously  more 
likely  to  do  so  with  a  weak  and  improperly 
constructed  roadbed.    The  fact  that  the  rails 
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at  once  gave  way,  and  spread,  and  that  the 
ties  were  broken  as  they  were,  and  the  other 
circumstances,  were  sofflclent  to  warrant  the 
Jury  In  conclndlng  that  the  defectlye  condition 
of  the  track  helped  to  bring  on  the  wreck.  If 
the  track  was  In  the  condition  described  by 
the  witnesses,  it  is  evident  that  it  must  baye 
given  way  much  more  easily  than  a  good 
track  would  have  done.  It  Is  not  essential 
that  we  should  be  able  to  see  the  exact  ex- 
tent to  which  the  negligence  of  the  defendant 
operated.  It  is  enough  that  it  did  contribute 
immediately  to  produce  the  result  The  case 
of  Ward  v.  Bonner,  80  Tex.  168,  15  S.  W, 
805,  relied  on  by  appellant,  was  one  in  which 
the  derailment  of  the  engine  was  solely 
caused  by  collision  with  cattle  on  the  track. 
No  claim  was  made  that  any  defect  In  the 
track  helped  to  cause  it  It  was  only  as- 
serted that,  after  derailment,  the  track  was 
not  strong  enough  to  support  the  train.  Here 
the  proof  tends  to  show  that  the  defective 
roadbed  was  one  of  the  causes,  at  least,  of 
the  derailment  The  court  there  said:  "The 
liability  to  Injury  caused  by  coming  in  con- 
tact with  the  animals  trespassing  on  the  road 
Is  one  of  the  dangers  Incident  to  the  operation 
of  railways,"  and  this  is  undoubtedly  true. 
But  the  risk  Incurred  In  running  trains  over 
Improperly  constructed  or  negligently  kept 
tracks  Is  not  one  of  the  risks  Incident  to  the 
business.  While  the  employ^  assumes  the 
risk  resulting  from  the  trespassing  of  ani- 
mals, he  does  not  assume  the  increased  risk 
resulting  In  collisions  with  them  from  de- 
fective tracks.  But  we  are  not  prepared  to 
concede  that,  if  the  train  had  left  the  track 
at  a  point  where  It  was  not  defective.  It 
would  necessarily  follow  that  plaintiff  can- 
not recover  if,  after  derailment,  the  wreck- 
ing of  the  train  and  the  injury  to  plaintiff 
were  partly  caused  by  a  defective  condition 
of  the  track.  We  do  not  understand  that  the 
case  referred  to  so  holds.  There  the  only 
evidence  that  the  road  was  bad  was  the  tact 
that  It  did  not  support  the  train  running  at 
the  rate  of  25  or  30  miles  an  hour,  after  it 
was  derailed  by  the  collision  with  the  cows, 
but  gave  way  under  it.  The  court  says  that 
this  fact  was  not  evidence  of  negligence,  and 
this,  too,  is  true.  But  here  there  is  Inde- 
pendent evidence  that  the  track  was  in  bad 
condition,  and,  as  remarked  before,  while 
the  employ^  must  take  the  risks  arising  in 
such  derailments  of  trains  where  the  com- 
pany has  performed  its  duty  in  looking  after 
the  track,  he  does  not  take  the  Increased 
risks  so  arising  where  that  duty  is  unper- 
formed, and  the  track  is  unnecessarily  dan- 
gerous. In  such  cases  it  is  for  the  jury  to  de- 
termine whether  the  omission  of  the  master 
has  In  fact  directly  contributed  to  the  injury 
received  by  the  servant,  and  this  they  are  to 
ascertain,  like  any  other  fact,  from  a  pre- 
ponderance of  the  evidence.  It  is  not  essen- 
tial that  this  fact  should  appear  with  any 
greater  certainty  than  is  essential  to  the 
finding  of  any  <^her  fact  in  dvil  cases. 


The  court  did  not  err  in  submitttng  the 
questions  to  the  Jury,  and  in  refusing  an  .in- 
struction to  find  for  defendant  What  has 
been  said  disposes  of  all  the  asBlgnments. 


TINSLEY  V.  HOUSTON  LAND  &  TKUST  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  30, 

1896.) 

Vkndoii  and  Vkvdbr — Assumption  or  'Sent — Swr 

Off — PATMBST  OP  Attornbt's  Pbbs— Cleb- 

iCAL  Mistake— Costs  on  Appiau 

1.  Though  land  was  conveyed  with  war- 
ranty against  ini-umbrances,  and  a  purchaser 
from  the  vendee  was  compelled  to  pay  outstand- 
ing taxes,  he  ia  lAt  entitled  to  credit  therefor 
as  against  as  innocent  purchaser  of  a  note  ex- 
ecuted for  the  purchase  price,  in  an  action  to 
foreclose  a  vendor's  lien  securing  the  same. 

2.  R.  sold  an  undivided  half  of  land  to  0., 
taking  a  note,  secured  by  vendor's  lien,  for  the 
purchase  money.  R.  l>efore  maturity  transfer- 
red the  note  to  plaintilT,  guarantying  its  pay- 
ment. C.  conveyed  his  interest  to  T.,  who  as- 
sumed the  payment  of  the  note.  After  both 
R.  and  T.  had  incumbered  their  interests,  they 
partitioned  the  land  between  themselves,  and 
agreed  that  each  should  discharge  his  own 
debts,  and  relieve  the  parcel  set  apart  to  the 
other  of  an;  charge  resulting  therefrom.  In 
an  action  on  the  note  and  to  foreclose  the  ven- 
dor's lien,  R.  pleaded  that  he  was  only  guar- 
antor of  the  note,  and  alleged  the  assumption 
thereof  by  T.,  and  asked  that  the  land  set  apart 
to  T.  be  first  sold  to  pay  the  debt,  and  that,  in 
case  he  shcnld  have  to  pay  the  note,  that  he 
have  Judgment  over  against  C.  and  T.  Held, 
that  tae  fact  that  R.  did  not  allege  payment  oi 
the  incumbrances  on  his  half  of  the  land  did  not 
affect  his  right  to  the  relief  claimed  against  T. 

3.  In  an  action  by  a  bona  fide  purchaser  of 
a  note  secured  by  vendor's  lien,  one  who  assum- 
ed payment  thereof  cannot  assert  that  he  did 
not  Know  that  it  provided  for  the  payment  of  at- 
torney's fees  in  case  of  suit 

4.  Though  a  judgment  to  foreclose  a  ven- 
dor's lien,  including  by  mistake  land  not  sub- 
ject thereto,  will  be  corrected  on  appeal,  costs 
wUI  not  be  allowed  defendant  where  the  error 
was  not  called  to  the  attention  of  the  court  be- 
low. 

Appeal  from  district  court,  Harris  county; 
S.  H.  Brashear,  Judge. 

Action  by  the  Houston  Land  &  Trust  Com* 
pany  against  Thomas  Tlnsley  and  others  on 
a  note  and  to  foreclose  a  vendor's 'lien  secur- 
ing the  same.  From  the  Judgment  rendered, 
the  defendant  Thomas  Tlnsley  appeals.  Re- 
formed and  affirmed. 

Isaac  H.  Oliver,  for  appellant  Ewing  & 
Ring  and  Hutcheson,  Campbell  A  Sears,  for 
appellee. 

WILLIAMS,  J.  As  gathered  from  the 
pleadings  and  the  Judgment  of  the  court  be- 
low, there  being  no  statement  of  facts,  the 
case  is  this:  C.  S.  Reichman  sold  to  Charles 
Tlnsley  an  undivided  half  of  a  piece  of  land 
in  Houston,  taking  the  note  sued  on  for  the 
purchase  money,  and  executing  a  deed  which 
recited  it,  and  reserved  a  lien  on  the  land 
to  secure  it.  Reichman,  before  the  maturity 
of  the  note,  transferred  it  to  the  land  and 
trust  company,  plaintiff  below,  guarantying 
its  payment     Charles  Tlnsley  conveyed  the 
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land  thns  purchased  to  appellant  Thomas 
Tlnsley.  who  assumed  the  payment  of  the 
note.  Relchman,  who  remained  the  owner  of 
the  other  undivided  half  of  the  tract  of  land, 
and  Thomas  Tinsley  divided  It  between  them- 
selves, specific  parcels  being  set  aside  to 
each.  Both  Relchman  and  Tinsley  had  in- 
cumbered their  interests  before  the  partition, 
and  In  the  division  each  agreed  to  discharge 
his  own  debts  and  relieve  the  part  set  apart 
to  the  other  of  any  charge  resulting  there- 
from. The  land  and  trust  company  brought 
this  suit  on  the  note  against  Charles  Tinsley 
as  maker  and  Relschman  as  gnarantor  to  re- 
cover the  amount  of  the  note,  and  against 
Thomas  Tinsley,  as  the  purchaser  of  the  land 
incumbered  by  the  lien,  for  a  foreclosure. 
Thomas  Tinsley  answered  that  Relchman  had 
warranted  the  title  to  the  land,  and  that  It 
was  free  from  Incnmbrancea,  when  it  was  In- 
cumbered to  the  amount  of  $105,  due  for 
taxes,  which  he  had  been  compelled  to  pay; 
and  claimed  deduction  from  the  pnrchaae- 
money  note  for  that  amount.  Relchman 
pleaded  that  be  was  only  guarantor  of  the 
note,  and  alleged  the  sale  of  the  land  by 
Charles  Tinsley  to  Thomas  Tinsley,  and  the 
assumption  of  the  note  by  the  latter,  the  par- 
tition of  the  land,  and  the  agreement  under 
which  it  was  made,  and  asked  that  the  land 
set  apart  to  Tinsley  be  first  sold  to  pay  the 
debt,  and  that,  in  case  he  should  have  to  pay 
the  note,  he  have  Judgment  over  against 
Charles  and  Thomas  Tinsley.  His  answer 
did  not  allege  payment  of  incumbrances  on 
his  half  of  the  land.  Charles  Tinsley  de^ 
faulted.  By  the  Judgment  the  plaintiff  re- 
covered against  Charles  Tinsley  and  Relch- 
man the  full  amount  of  the  note,  with  fore- 
closure of  the  lien  on  the  Undivided  half  of 
the  land,  but  it  was  wdered  that  the  lots  set 
apart  to  Thomas  Tinsley  be  first  offered  for 
sale,  and,  if  they  should  fall  to  bring  enough 
to  pay  the  debt,  that  the  undivided  half  of  the 
whole  tract  be  sold.  Judgment  was  render- 
ed over  in  favor  of  Relchman,  as  guarantor, 
against  Charles  Tinsley  for  the  same  amount, 
and  against  Thomas  Tinsley  for  a  like 
amount,  less  the  sum  which  he  had  paid  for 
taxes,  which  was  deducted;  and  it  was  order- 
ed that,  in  case  Relchman  should  pay  plaln- 
tifTs  judgment,  he  have  execution  and  order 
of  sale  against  the  Tinsleya,  etc,  for  the 
amount  so  adjudged. 

The  first  objection  urged  to  the  Judgment 
is  that  It  forecloses  plaintiff's  lien  against  ap- 
pellant for  the  full  amount  recovered  against 
Charles  Tinsley  and  Relchman,  when,  by  the 
verdict,  it  appears  that  appellant  was  enti- 
tled to  a  credit  of  $105  as  against  Relchman. 
It  l8  conceded  that  plaintiff  Is  to  be  treated 
as  an  Innocait  purchaser  of  the  note,  but  it 
Is  claimed  that  he  took  the  lien  subject  to  the 
partial  defense  against  Relchman.  We  do 
not  agree  that  this  is  true.  The  lien  is  an  in- 
cident of  the  debt,  and  secures  whatever 
amount  plaintiff  is  entitled  to  collect  on  the 
note.    The  fact  that  Relchman  did  not  al- 


lege payment  of  the  incnmbrancea  on  his  half 
of  the  land  does  not  affect  bis  right  to  the  re- 
lief claimed  agninst  appellant.  Those  incnm- 
brancea were  upon  his  undivided  half,  and 
not  upon  appellant's.  They  need  not  be  in- 
volved in  this  proceeding.  If  suit  should  be 
bronght  to  enforce  them  against  the  undi- 
vided interest  In  the  land,  appellant  can  se- 
cure the  same  protection  which  has  been  giv- 
en to  Relchman.  The  Judgment  Imposes  up- 
on appellant  no  burden  which  he  is  not  bound 
to  bear,  and  there  is,  in  this  particular,  noth- 
ing of  which  he  can  complain.  He  is  person- 
ally bound  to  Relchman  to  pay  this  debt;  and 
his  land,  as  lietween  them,  is  primarily 
chargeable. 

The  evidence  offered  to  show  that  appel- 
lant, when  he  assumed  payment  of  the  note, 
did  not  know  that  it  provided  for  the  pay- 
ment of  attorney's  fees  In  case  of  suit,  was 
properly  excluded.  He  is  chargeable,  by  hla 
assumption  of  the  note,  with  knowledge  of 
its  contents  and  will  not  be  heard  to  say  that 
he  was  Ignorant  of  the  extent  of  the  liability 
which  he  assumed.  The  bill  of  exceptions 
perhaps  states  thv  case  sufficiently  to  enable 
us  to  review  this  ruling  In  the  absence  of  a 
statement  of  facts,  but  ordinarily  we  would 
not  consider  an  assignment  of  this  character 
in  the  absence  of  the  evidence. 

The  seventh  assignment  of  error  points  out 
a  mistake  In  the  Judgment  In  the  description 
of  one  of  the  lots  received  by  appellant  in 
the  partition,  by  which  land  not  obtained 
through  that  deed  is  made  subject  to  sale. 
This  will  be  corrected,  but,  as  it  is  merely  a 
clerical  error,  and  was  not  called  to  the  at- 
tention of  the  court  below,  it  should  not  cany 
the  costs  of  appeal  in  favor  of  appellant 

We  take  occasion  to  observe  that  we  un- 
derstand the  portion  of  the  decree  which  pro- 
vides that  appellant's  lots  should  be  first  of- 
fered for  sale  to  mean  that  there  shall  be  no 
sale  of  them  imless  enough  should  be  bid  for 
them  to  satisfy  the  Judgment,  and  that,  If 
this  should  not  be  the  case,  the  undivided 
half  should  alone  be  sold.  Unless  this  is  the 
meaning  of  it,  there  would  be  a  sale  first  of 
a  specific  half  and  then  of  the  undivided  half 
of  the  same  land,  when  only  half  is  subject. 
The  decree  is  somewhat  vague  on  this  point, 
and  the  process  should  be  so  guarded  as  to 
avoid  confusion.  There  is  nothing  in  this  of 
which  appellant  can  complain,  as  his  land  la 
unqnestionably  chargeable  primarily  with  the 
debt  Reformed  and  affirmed  at  appellant's 
cost 


ANDERSON  v.  ANDERSON. 

(Court  of  Civil  Appeals  of  Texas.     May  14, 

1886.) 

Aonosr  to  Reoovbr  Ijand  —  Defb^tsks  —  Paboi. 

Lease— Statute  op  Praods — Part  Pbe- 

formance—Pleadiso— Answer. 

1.  In  an  action  to  recover  land,  defendnnt 
set  up  a  contract  by  plaintiff's  frrantor  to  allow 
defendant  to  occupy  the  laud  for  10  years,  in 
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consideration  of  cnltivatins  it,  and  offered  to 
show  that  such  contract  was  eridenced  by  cer- 
tain lost  letters,  and  to  prove  the  contents  there- 
of; bat  it  appeared  that  there  were  other  let- 
ters, of  .later  date,  tending  to  show  that  no  such 
agreement  had  been  made.  Held,  that  the  ques- 
tion of  the  execution  of  the  contract  should 
have  been  left  to  the  jury. 

2.  Taking  possession  and  making  improv»- 
meuts  under  an  oral  contract  for  the  use  of 
lands  for  more  than  one  year  is  such  part  per- 
formance as  will  cake  the  case  out  of  the  stat- 
ute. 

3.  In  an  action  to  recover  land,  where  de- 
fendant pleaded  part  performance  of  an  oral 
contract  with  plaintifTs  grantor  for  the  use  of 
the  land,  It  was  proper  to  sustain  an  exception 
to  a  portion  of  the  answer  setting  up  more  than 
one  contract  evidenced  by  writing,  and  alleging 
that  the  terms  of  the  oral  contract  were  the 
same  as  those  in  "the  written  contract" 

Appeal  from  district  conrt,  (ralveston  coun- 
ty;  William  H.  Stewart,  Judge. 

Action  by  Thomas  H.  Anderson  against 
D.  S.  Anderson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Austin  &  Rose,  for  appellant.  Jas.  B.  & 
Chas.  J.  Stubbs  and  A.  C.  Breitz,  for  appel- 
lee. 

WILLIAMS,  J.  Appellee  sued  appellant  to 
recover  the  land  In  controversy,  claiming  It 
under  a  deed  from  J.  O.  Anderson.  Appel- 
lant had  entered  under  J.  Q.  Anderson,  and 
Bct  up  in  bis  answer  that  he  was  holding  un- 
der a  written  contract  with  J.  G.  Anderson 
which  entitled  him  to  the  exclusive  posses- 
sion and  use  of  the  land  for  10  years,  In 
consideration  of  services  to  be  rendered  by 
him  In  cultivating  and  improving  it  He  al- 
leged also  a  parol  agreement  with  J.  G.  An- 
derson for  the  use  of  the  premises,  togeth- 
er with  the  delivery  of  possession  and  the 
making  of  improvements  under  it.  In  order 
to  show  part  performance,  and  to  avoid  the 
statute  of  frauds,  and  prayed  that,  whether 
the  contract  be  found  to  have  been  put  in 
writing,  or  to  have  been  oral,  its  terms  be 
established,  and  specific  performance  be  de- 
creed. He  further  pleaded  that  he  had  made 
improvements  on  the  faith  of  the  agreement, 
and  asked  Judgment  for  their  value  In  case 
he  could  not  retain  possession  of  the  land. 
The  court  austained  exceptions  to  the  part 
of  the  plea  setting  up  the  oral  contract,  and 
overruled  exceptions  to  the  part  setting  up 
the  written  contract  and  Improvements;  but 
on  the  trial  before  a  Jury  the  court  refused 
to  submit  the  question  whether  or  not  the 
contract  was  proved  as  alleged,  and  direct- 
ed a  verdict  for  the  plaintiff  for  the  land. 

The  contention  of  the  defendant  was  that 
he  first  entered  under  an  oral  agreement 
with  J.  G.  Anderson,  which  was  to  have  been 
formally  reduced  to  writing,  the  execution 
of  which  was  delayed  from  time  to  time, 
but  that  it  was  acknowledged  and  its  terms 
stated  In  letters  written  to  him  by  J.  G.  An- 
derson, which  had  been  lost,  and  that  later 
this  first  contract  had  been  rescinded  by  agree- 
ment between  them,  and  another  substituted. 
Which  was  also  evidenced  by  lost  letters,  the 
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contents  of  which  defendant  undertook  to 
show.  He  Introduced  evidence  tending  to 
prove  those  facts,  whioh  should,  in  our  opin- 
ion, have  been  submitted  to  the  Jury.  If  the 
testimony  of  himself  and  his  son  and  daugh- 
ter be  accepted  as  true,  there  was  a  letter 
written  to  him  by  J.  G.  Anderson,  In  the  lat- 
ter part  of  1891,  making  an  offer,  the  terms 
of  which  were  the  same  as  those  alleged  by 
him,  as  constituting  the  contract  finally 
agreed  upon,  and  he  had  replied,  accepting 
It  It  is  true  that  there  were  letters  of  a 
later  date,  written  by  both  of  the  parties, 
which  tended  to  show  that  no  agreement  had 
been  made;  but  this  presented  a  question  of 
fact,  for  the  decision  of  the  Jury.  If  the 
contract  had  been  In  fact  concluded  in  1891, 
these  late  letters  would  not  have  abrogated 
It,  as  In  themselves  they  showed  no  subse- 
quent agreement  They  were  simply  evi- 
dence to  be  considered  by  the  Jury  In  de- 
termining whether  or  not  the  contract  had 
been  concluded  as  claimed  by  defendant  It 
la  stated  in  the  briefs  of  counsel  for  appellee 
that  the  view  taken  In  the  court  below  was 
that  the  evidence,  all  together,  .rendered  It 
80  uncertain  what  the  contract  was.  If  there 
was  one,  that  specific  performance  could  not 
be  decreed,  and  that  may  be  a  conclusion 
warranted  by  all  of  the  evidence.  But  stlU 
there  was  evidence  which,  if  believed,  might 
have  been  held  by  the  Jury  sulliclMit  to  show, 
definitely,  not  only  that  an  agreement  was 
made  In  1S81,  but  what  were  .its  terms,  and 
hence  the  court  could  not  properly  withdraw 
this  question  from  the  Jury. 

With  regard  to  the  alleged  oral  contract, 
we  cannot  say  that  the  coi)rt  erred  in  sus- 
taining exceptions  to  the  part  of  the  answer 
setting  It  up.  It  Is  true  that  an  oral  agree- 
ment for  a  letting  of  laud  for  a  greater 
period  tlian  one  year  may  be  taken  out  of 
the  operation  of  the  statute  of  frauds  by 
such  part  performance  as,  on  principles  ot 
equity,  entitles  the  lessee  to  specific  perform- 
ance. The  delivery  of  possession  under  such 
an  agreement,  and  the  making  of  improve- 
ments in  accordance  with  it,  are  held  sutU- 
clent  for  this  purpose.  Tayl.  Landl.  &  Ten 
II  32,  33;  Wat  Spec.  Perf.  Cont.  H  274-276. 
"Improvements,  to  constitute  part  perform- 
ance, or  to  entitle  the  vendee  to  compensa- 
tion, need  not  uecessarliy  consist  of  erections 
on  the  land,  but  may  arise  from  skill  and 
labor  bestowed  'n  cultivation,"  wtilch,  how- 
ever, must  enhance  the  land  in  value.  Id.  8 
282.  Hence,  if  the  terms  of  the  oral  contract 
had  been  sufiJcienly  alleged,  a  case  might 
have  been  shown  to  entitle  defendant  to  en- 
force It.  But  the  part  of  the  plea  setting  It  up 
alleged  that  its  terms  were  the  same  as  those 
previously  alleged  as  having  been  stipulated 
In  the  written  contract.  More  than  one  con- 
tract evidenced  by  writing  was  alleged,  and 
the  court  could  not  see  which  one  was  re- 
ferred to.  Of  course,  if  there  was  In  fact  a 
contract  reduced  to  writing,  all  previous  ne- 
gotiations would  be  merged  in  It    But,  in 
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pleading,  It  was  permissible  for  defatdant  to 
so  shape  his  answer  as  to  get  the  beneflt  of 
an  oral  agreement,  in  case  he  should  fail  to 
establish  one  in  writing.  Letters  might  not, 
within  themselves,  state  all  of  the  terms  of 
an  agreement  so  as  to  constitute  a  written 
contract,  but  might  still  be  evidence  tending 
to  show  the  existence  of  an  oral  agreement. 
And,  under  pleadings  shaped  as  were  those 
of  defendant,  if  the  oral  agreement  were 
sufficiently  stateo,— If  all  of  the  evidence, 
taken  together,  should  show,  and  the  Jury 
should  And,  the  existence  and  terms  of  a  con- 
tract, either  written  or  oral,— appropriate  re- 
lief should  be  given.  We  do  not  see  that 
the  question  whether  or  not,  Independently 
of  our  trespass  to  try  title  statute,  a  lessee 
Is  entitled  In  equity  to  a  lien  upon  the  prem- 
ises for  improvements  made  by  him  on  faith 
of  a  contKict  with  the  lessor,  has  any  Im- 
portant bearing  npon  the  case.  Appellee 
sedu  to  retain  possession  of  the  premises 
during  the  term  of  the  alleged  letting.  If 
he  establishes  the  facts  which  he  alleges  en- 
title him  to  that  relief,  he  can  do  so.  The 
services  rendered  in  improving  the  place 
were,  according  to  his  claim,  done  In  con- 
sideration of  such  letting;  and,  of  coarse, 
if  be  continues  to  hold  und«-  the  alleged 
agreement,  he  will  be  entitled  to  no  other 
compensation.  On  the  other  hand,  if  be  held 
under  no  definite  contract  which  entitles  him 
to  remain,  it  follows  that  his  services  were 
rendered  as  a-  part  of  that  contract,  too,  and 
as  a  consequence  he  would  then  have  no 
right  to  recover  for  them.  He  cannot  have 
specific  performance  of  his  contract  and  com- 
pensation for  his  services  too.  And,  if  the 
agreement  under  which  he  held  gave  him  no 
right  to  hold  for  a  definite  time,  bis  services 
were  still  rendered  in  return  for  such  right 
as  he  obtained  under  the  agreement. 

The  court  did  not  err  In  refusing  to  sub- 
mit the  issue  raised  by  that  part  of  the  an- 
swer setting  np  the  right  to  recover  Improve- 
ments. The  parts  of  the  answer  which  al- 
leged notice  to  plaintiff  of  defendant's  right, 
and  the  conspiracy  between  plaintiff  and  J. 
G.  Anderson  to  defeat  that  right,  were  Irrel- 
evant. Plaintiff  had  only  such  right  as  his 
grantor  had,  and  defendant's  possession  char- 
ged plaintiff  with  notice  of  it 

We  do  not  think  the  court  erred  In  exclud- 
ing the  fragment  of  the  letter  from  J.  O. 
Anderson  to  defendant.  From  it  alone  It 
cannot  be  told  Just  what  It  means,  and  what 
weight  should  be  given  to  It.  Defendant 
should  have  offered  evidence  of  the  contents 
of  the  whole  of  the  lost  letter.  If  he  desired 
to  use  it 

The  allegations  in  plaintiff's  supplemental 
petition  In  which  be  sought  to  charge  de- 
fendant with  the  value  of  property  of  J.  G. 
Anderson  appropriated,  and  with  moneys 
furnished  oy  J.  U.  Anderson,  were  made  in 
reply  to  those  parts  of  defendant's  answer 
which  sought  compensation  for  improve- 
ments.    What  we  have  said  as  to  that  claim 


renders  It  nnnecessary  to  farther  discuss  tlie 
sufficiency  of  plaintiflTs  allegations.  In  the 
controversy  between  J.  U.  Anderson  and  de- 
fendant about  their  mutual  accounts,  if  the 
former  seelis  the  beneflt,  as  offsets,  of  the 
sums  charged  in  plalntilTs  pleadings,  he 
should  plead  them  more  specifically;  at  least, 
the  claims  for  money  advanced  by  him  to 
defendant  That  cannot,  in  the  nature  of 
things,  be  more  peculiarly  within  defendant's 
knowledge  than  his  own.  As  to  property 
belonging  to  him  which  he  claims  defendant 
received  as  his  agent,  and  appropriated,  be 
may  Justly  call  upon  defendant  for  an  ac- 
counting, and  the  general  allegations  made 
would  be  sufficient 

We  take  occasion  to  say  that  the  defend- 
ant's answers  may  be  greatly  simplified  by 
the  omission  of  unnecessary  verbiage,  and 
the  plain  statement  of  the  contract  relied  on, 
and  of  the  acts  done  under  It.  His  plead- 
ings are  annecessarily  lengthy.    ■ 


HAGANS  et  aL  T.  McGLAIN. 

(Cooit  of  Civil  'Appeals  of  Texas.    June  20, 

1896.) 

AoTioH  oir  Boxo  —  SuaPBKsioH  FROM  Orricc  — 
Plkadino. 
Pending  a  (oit  to  remove  plaintiff  from 
office,  a  bond  was  executed,  conditioned  that  the 
principal  therein,  who  was  temporarily  appoint- 
ed Instead  of  plaintiS,  should  pay  to  plaintiff 
all  damages  and  costs  sustained  by  reason  of  the 
suspension  from  office  in  case  it  should  finally 
appear  that  the  causes  alleged  in  said  suit  were 
insufficient.  After  plaintiff's  term  of  office  had 
expired,  the  snit  was  dismissed  for  failure  to 
give  security  for  costs.  Bel4,  in  an  action  on 
said  bond,  that  a  petition  alleging  a  breach 
thereof  by  reason  of  the  failure  of  defendants 
to  prosecute  said  suit  for  plaintiffe  removaU 
and  permitting  the  same  to  be  dismissed  witb- 
out  proving  the  trnthfulness  of  the  causes  al- 
leged therein  was  insufficient,  the  petition  no- 
where alleging  that  the  causes  for  removal 
were  nntrue. 

Appeal  from  Dickens  county  court;  C.  A. 
McKnlght,  Judge. 

Action  by  A.  J.  McClaIn  against  A.  J. 
Hagans  and  others  on  a  bond.  A  Judgment 
by  default  was  rendered  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Browning  &  Madden,  for  appellants.  John 
A.  Green  aikd  Joe  E.  Rosson,  for  appellee. 

STEPHENS,  J.  Pending  a  suit  Instituted 
November  20, 1891,  upon  the  rebition  of  J.  O. 
Wilson,  to  remove  from  office  A.  J.  McCIain, 
county  judge  of  Dickens  county,  the  district 
Judge,  on  the  11th  day  of  December,  1891, 
made  an  order  temporarily  siispending  said 
McClain  from  said  office,  and  appointing  A. 
J.  Hagans  in  his  stead,  who,  in  pursuance  of 
this  order,  on  that  day,  with  others  as  sure- 
ties, entered  into  bond  as  provided  in  article 
3409,  Sayles'  Statutes,  In  the  sum  of  $S00. 
payable  to  said  McClain,  and  conditioned  as 
follows:  "The  condition  of  the  above  obliga- 
tion, however,  la  such  that  If  the  said  A.  J. 
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Hagans  shall  pay  said  A.  J.  McGlaln  all  dam- 
ages and  costs  that  he  may  snstain  by  rea- 
son of  suspension  from  office,  In  case  It  shall 
finally  appear  that  the  cause  and  causes  al- 
leged In  said  suit  are  Insufficient  or  untrue, 
then  this  obligation  shall  be  void;  but  other- 
wise shall  remain  In  full  force  and  effect" 
In  October,  1892,  after  there  had  been  a 
mistrial  of  the  cause  In  the  preceding  De- 
cember, an  order  was  entered,  upon  motion 
of  the  clerk,  requiring  the  relator  to  gtye  a 
cost  bond,  which  operated  a  continuance  of 
the  cause  till  April,  1883,  when  it  was  dis- 
missed for  want  of  compliance  with  this  or- 
der. Thereafter  this  suit  was  brought  by 
appellee,  A.  J.  McClain,  against  appellants, 
A  J.  Hagans  and  the  sureties  on  bis  bond, 
to  recover  damages,  setting  forth  the  above 
facts  and  alleging  a  breach  of  the  bond.  In 
the  terms  following:  "I'hat  by  the  failure, 
refusal,  and  neglect  of  the  defendants  herein 
and  of  the  said  relator,  J.  G.  Wilson,  to  pros- 
ecute said  cause,  and  permitting  the  same  to 
be  dismissed  as  aforesaid,  without  proving, 
sustaining,  and  substantiating  in  said  canse 
the  sufficiency  and  truthfulness  of  the  cause 
and  causes  alleged  In  said  suit  for  plaintiff's 
removal,  constitutes  and  is  a  breach  of  the 
said  bond  and  obligation  of  the  defendants 
herein,  to  plalntlfPs  damage,"  etc.  Upon 
this  petition  Judgment  by  default  was  taken, 
from  which  appellants  have  appealed,  as- 
signing error  to  the  Insufficiency  of  the  peti- 
tion to  support  such  judgment 

The  petition  nowhere  alleged,  nor  In  any 
manner  made  it  appear,  that  the  causes  for 
removal  were  Insufficient  or  untrue,  but  the 
sole  breach  assigned  was  that  quoted  above, 
Tte.  the  dismissal  of  the  suit  In  April,  1S93, 
after  appellee's  term  of  office  had  expired. 
The  controversy  having  thus  been  deter- 
mined by  the  lapse  of  time,  the  dismissal  of 
the  suit  followed  as  a  necessary  conse- 
quence. State  V.  Loomls  (decided  by  this 
court  January  18,  1805)  19  S.  W.  415;  La- 
coste  T.  Duffy,  49  Tex.  767;  Bolton  v.  San 
Antonio,  4  Tex.  Civ.  App.  174,  23  a  W.  279. 
Such  disposition  of  the  original  suit  did  not 
In  our  opinion,  show  a  breach  of  the  bond. 
The  judgment  by  default  cannot  therefore, 
stand,  for  want  of  the  essential  allegation 
assigning  a  breach  of  the  bond,  and  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  should  appellee  see  fit  to 
amend  his  petition. 


HOUSTON  &  T.  C.  RT.  CO.  et  al.  v.  STATE. 
(Court  of  Civil  Appeals  of  Texas.     May  9, 
1896.) 
FoBuo  Lands— Railroad  Qrants. 
1.  The  Honston  &  Texas  Central  Railway 
was  empowered  by  its  charter  (granted  in  1848) 
to  construct  not  only  its  main  road,  but  "simul- 
taneonsly"  therewith,   "a  branch  towards  the 
dty  of  Austin."    In  accepting  the  benefits  of  a 
supplementary  act,  the  company  was  required 
to  yield  "all  general  branching  privileges,  ex- 
cept such  as  are  expressly  granted  by  the  pro- 


visions of  its  charter  to  certain  points."  Act 
Jan.  30,  1854,  relating  to  donations  of  16  sec- 
tions of  laud  to  railroads,  expressly  provided 
that  companies  taking  the  benefits  of  sach  act 
and  already  entitled  to  eight  sections  of  land 
for  every  mile  constructed,  should  not  be  en- 
titled "to  receive  any  grant  of  land  for  any 
branch  road."  held  that,  though  said  railroad 
company  may  have  retained  the  privilege  of 
building  a  branch  towards  Austin,  it  could  not 
acquire  a  grant  of  16  sections  of  land  for  every 
mile  so  constructed. 

2.  Act  Aug.  15,  1870,  merging  the  Wash- 
ington County  Railroad  Company  in  the  Hous- 
ton &  Texas  Central  Railroad  Company,  and 
authorizing  the  latter  to  extend  that  road  from 
Benham  to  Austin,  did  not  give  it  the  right 
to  acquire  16  sections  of  pubUc  land  for  every 
mile  so  constructed,  since  Const.  1869,  art.  10, 
i  6,  then  in  force,  forbade  the  donation  of  pub- 
Uc lands  to  railroada 

Appeal  from  district  court  Nolan  county; 
William  Kennedy,  Judge. 

Action  by  the  state  of  Texas  against  the 
Houston  &  Texas  Central  Railway  Company 
and  others  for  the  recovery  of  land.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

The  following  are  the  additional  conclu- 
sions of  fact  adopted  by  the  court  of  civil 
appeals  from  appellants*  motion  for  addi- 
tional findings: 

"(1)  That  the  appellants  had  a  file  made 
ni>on  said  land  as  follows: 

"  'State  of  Texas,  County  of  Bexar.  To  the 
Surveyor  of  Bexar  District:  By  virtue  of  futy 
[forty?]  certificates  issued  to  the  Houston 
and  Texas  Central  Railway  Company  by  the 
commissioner  of  the  general  land  office  on 
the  first  day  of  July,  A.  D.  1872,  numbered 
from  40/4997  to  40/%036,  Inclusive,  I  hereby 
file  upon  the  following  vacant  land  in  your 
land  district  to  wit:  On  the  waters  of  the 
Colorados  and  Clear  Fork  of  the  Brazos,  in 
Taylor  county;  beginning  at  the  S.  E.  comer 
of  John  Trussells'  %  league,  near  the  Clear 
Fork  of  the  Brazos,  and  on  the  line  of  Travis 
district;  thence  west  to  Trussells'  S.  W.  cot^ 
ner;  thence  northerly,  with  his  line,  passing 
his  N.  W.  comer,  and  continuing  to  the  Clear 
Fork;  thence,  with  the  Clear  Fork  and  the 
line  of  Toung  district  to  the  W.  line  of  the 
county;  thence  south  to  or  opposite  to  the  M. 
C.  Lunlcki  survey;  thence  eastward,  to  and 
with  Lunlcki,  to  or  Martinez's  N.  E.  corner; 
thence  S.  E.  with  Martinez's,  C.  Colenck,  Ed 
Taylor,  and  James  Jeffries  E.  lines,  to  David 
Harrison;  thence  norih,  east  and  northwest 
with  the  lines  of  Harrison,  E.  Islas,  N.  Gwat- 
ney,  Thos.  Llnsey,  W.  F.  Smith,  T.  Berwer, 
and  W.  S.  Henry,  to  the  N.  E.  comer  of  said 
Henry's  league;  thence  S.  E.  and  S.  W.,  with 
Henry,  Jas.  Walker,  Thos.  Llnsey,  and  El- 
Isch  Islas,  to  the  L.  Forsyth  league,  and,  with 
Its  N.  and  N.  E.  line,  to  the  line  of  the  coun- 
ty; thence  E.,  with  county  line  of  Taylor 
and  Runnels,  to  the  John  Forbes  survey; 
thence  north,  with  Forbes,  C.  M.  Jackson. 
W.  F.  Spariis,  Robt  Triplett  and  John  Kln- 
calde,  to  N.  W.  comer  of  the  latter;  thence 
east  with  Klncalde  and  Triplett  to  Smith 
league,  and,  with  its  W.  and  N.  lines,  to  the 
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M.  E.  corner  on  the  line  between  Bexar  and 
Trarls  district;  thence  N.  W.,  with  said  line, 
to  the  beginning.  Robt  M.  Elgin,  Land 
Agent  H.  &  T.  C.  Railway. 

"  'AH  valid  BUbBistlng  entries  and  suryeys 
are  hereby  excluded  from  the  aboTe,  as  well 
as  the  rocky  summits  of  mountains  in  ▼!- 
cinity  of  Mountains  Pass.  Robt,  M.  Elgin, 
Land  Agt. 

"  'Came  to  hand,  and  filed  in  my  office,  at 
11  o'clock  a.  m.,  this  28th  day  of  July,  A.  D. 
1872,  in  File  Book  No.  4,  page  131.  C.  Har^ 
nett,  D.  L.  B.  D.,  by  L.  C.  Navarro,  Dep. 

"  'I,  W.  M.  Locke,  district  surveyor  Bexar 
district,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  copy  of  the  original,  on 
record  in  my  office,  in  File  Book  No.  4,  pages 
130  and  131.  Given  under  my  band,  at  San 
Antonio,  this  the  23rd  day  of  October,  A.  D. 
1890.  W.  M.  Locke,  District  Surveyor  Bexar 
District 

'"General  Land  Office,  Austin,  Texas, 
March  24th,  1802.  I,  W.  L.  McGaughey, 
commissioner  of  the  general  land  office  of 
the  state  of  Texas,  do  hereby  certify  that  the 
above  and  foregoing  is  a  true  and  correct 
copy  of  the  original,  with  indorsements  there- 
on, now  on  file  in  this  office.  In  testimony 
whereof,  I  hereunto  set  my  hand,  and  af- 
fix the  impress  of  the  seal  of  said  office,  the 
date  last  above  written.  [Seal.]  W.  L.  Mc- 
Gaughey, Com'r  G.  L.  L.  D.  Office.' 
—"Also  the  map  showing  file  delineated 
thereon. 

"(2)  That  the  parties  agreed  that  all  spe- 
cial acts  of  the  legislature  of  the  state  of 
Texas,  all  railroad  charters  and  amendments 
thereto,  bearing  upon  the  subject-matter  of 
this  litigation,  may  be  considered  in  evidence 
without  introducing  same.' 

"(3)  That  the  land  scrip  certificates  in- 
cluded in  the  suit,  and  the  land  located  by 
virtue  thereof,  were  issued  for  that  portion 
of  the  road  constructed  between  Brenham 
and  Austin. 

"(4)  Also  show  the  roads  that  got  lands 
and  sidings  under  the  construction  of  the  ex- 
ecutive department 

"(5)  That  the  lands  were  continued  In  the 
bands  of  Chas.  Dillingham,  receiver,  first  by 
order  of  the  United  States  circuit  court,  and 
then  further  continued  in  his  possession  by 
an  order  of  Associate  Justice  I^amar  as  fol- 
lows: 'United  States  Circuit  Court,  Eastern 
•  District  of  Texas.  Stephen  W.  Carey  et  al., 
Appellants,  vs.  The  Houston  &  Texas  Cen- 
tral Railway  Company  et  al..  Appellees.  It 
appearing  to  my  satisfaction  from  the  an- 
nexed petition  and  affidavit  that  the  appel- 
lants have  taken  and  perfected  appeals  to 
the  supreme  court  of  the  United  States  and 
the  circuit  court  of  appeals  from  the  decree 
entered  herein  on  the  16th  day  of  November, 
1802,  which  appeals  are  taken  in  good  faith, 
and  that  no  injury  can  accrue  to  the  appel- 
lees by  a  stay  of  proceedings  as  herein  di- 
rected, pending  the  hearing  and  decision  of 
the  said  appeals,  now,  therefore,  on  motion 


of  R.  H.  Landale,  solicitor  for  complainants, 
it  is  ordered  that  pending  the  hearing  and 
decision  of  the  said  appeals  taken  by  the 
complalnjuits  to  the  supreme  court  of  the 
United  States  and  the  circuit  court  of  ap- 
peals from  the  decree  entered  herein  on  the 
16th  day  of  November,  1802,  Charles  Dilling- 
ham, the  receiver  of  the  Houston  and  Texas 
Central  Railway,  be,  and  he  is  hereby,  stay- 
ed from  surrendering  or  delivering  posses- 
sion of  the  Houston  and  Texas  Central  Rail- 
way, or  any  of  the  line  of  railway  formerly 
operated  by  the  Houston  and  Texas  Central 
lUdlway  Company,  and  of  which  he  is  now 
poeseesed  as  receiver,  and  from  permitting 
the  said  railways  to  be  operated  by  any  cor- 
poration or  person  other  than  himself,  with 
liberty  to  the  receiver,  the  appellees,  or  any 
of  them,  to  apply  to  me  to  vacate  the  said 
stay,  if  the  said  appellant  fail  to  prosecute 
the  said  appeals  with  due  diligence.  Dated, 
Washington,  December  0th,  1802.  L.  Q.  C. 
Lamar,  Associate  Justice  of  the  Supreme 
Court  of  the  United  States,  Assigned  to  the 
5th  Circuit' 

"(6)  That  the  governor  of  Texas  construed 
the  law  as  entitling  the  said  railway  as  be- 
ing entitled  to  the  specific  land  grant,  and 
held  in  a  letter  to  the  commissioner  of  the 
general  land  office  on  the  subject,  among 
other  things,  as  follows:  'I  am  of  the  opin- 
ion that  the  decision  of  the  supreme  court 
in  the  H.  &  G.  N.  R.  R.  case  covers  substan- 
tially the  abstract  right  of  the  former  rail- 
way; and  I  am  not  prei>ared  to  say  that  this 
company  should  be  required  to  commence 
suit  to  enforce  that  right'  " 

T.  D.  Cobbe,  for  appellants.  C.  A.  Culber- 
son, Atty.  Gen.,  for  the  State. 

STEPHENS,  J.  This  appeal  is  from  a 
Judgment  rendered  April  10,  1803,  in  favor 
of  the  state  of  Texas,  for  16  sections  of  land 
in  Nolan  county,  the  suit  having  been  brought 
In  the  name  of  the  state  by  the  attorney  gen- 
eral, February  3,  1890.  The  trial  was  had 
without  a  Jury,  and  the  Judgment  rests  upon 
concisely  stated  conclusions  of  fact  which  we 
adopt  Since  the  trial,  many  of  the  important 
questions  of  law  involved  have  been  determin- 
ed by  our  supreme  court  in  the  following  re- 
cent cases:  Houston  &  T.  C.  Ry.  Co.  v.  State, 
Quintan  v.  Railway  Co.,  and  Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  State,  aU  reported  hi  34  8. 
W.,  at  pages  734,  738,  746.  We  need  not  dis- 
cuss the  questions  so  fully  considered  in  these 
cases,  but  proceed  at  once  to  consider  the  ad- 
ditional or  peculiar  features  of  the  case  at 
bar. 

The  Washington  County  Railroad  Company 
was  chartered  in  1856,  to  construct  and  oper- 
ate a  railroad  from  a  point  on  the  Galveston 
&  Red  River  Railway  (the  name  of  which  was 
changed  that  year  to  the  Houston  &  Texas 
Central)  to  Brenham,  which  it  did,  beginning 
at  Hempstead.  Of  this  line  of  road  the  Hous- 
ton &  Texas  Central  Railway  Company  after- 
wards became  tlie  owner,  by  purchase  under 


Digitized  by 


Google 


To«.) 


HASTINGS  t.  KELLOGO. 


821 


mortgage  foreelosnre;  and  by  special  act  of 
the  legislature  passed  August  15,  1870,  the 
Washington  County  Railroad  Company  was 
merged  In  the  Houston  &  Texas  Central,  and 
the  latter  authorized  to  extend  that  road  from 
Brenham  to  Austin,  which  It  did  between  the 
date  of  the  special  act  and  the  25th  day  of 
December,  1871,  In  consideration  of  which  ex- 
tension land  certificates  were  Issued  to  It  In 
1872,  and  located  on  the  lands  In  controyeray 
In  June,  1873,  within  what  had  then  just  be- 
come the  Texas  &  Pacific  Reaerre,  as  pro- 
vided in  a  special  act  of  May  2,  1878.  In  the 
preceding  Jnly,  however,  a  sort  of  blanket  file 
seems  to  have  been  made  or  attempted  In  be- 
half of  the  Houston  &  Texas  Central  Com- 
pany, by  virtue  of  these  certificates,  on  a 
large  body  of  land,  Including  that  In  contro- 
versy, but  without  the  application  of  any  par- 
ticular certificate  to  any  particular  section  of 
land.  Nothing  farther  seems  to  have  been 
done  In  pursuance  of  this  file  till  the  locations 
were  made.  In  Jnne  of  the  succeeding  year. 
It  was  expressly  provided  In  the  face  of  these 
certificates  that  they  were  to  be  located  only 
on  "unreserved"  public  domain.  No  patents 
have  ever  issued.  The  questions  thus  arising 
are:  Were  the  certificates  valid?  If  so,  were 
the  locations  valid  7 

We  are  of  opinion  that  the  first,  if  not  the 
second,  question,  should  be  answered  in  the 
negative.  The  constitution  of  1869  (article  10, 
i  6)  stood  in  the  way  of  any  grant  of  lands  to 
railroads  when  the  act  of  August  15,  1870 
(which  authorized  the  extension  of  the  old 
Washington  County  Railroad  from  Brenham 
to  Austin),  was  passed.  Whatever  new  pow- 
er this  act  attempted  to  confer  upon  the  Hous- 
ton &  Texas  Central  Company  to  acquire  land 
by  building  the  road  to  Austin  was  withheld 
by  the  clause  of  the  constitution  referred  to. 
(Jalveston,  H.  &  S.  A.  Ry.  Co.  v.  State  (Tex. 
Sup.)  34  S.  W.  749.  Did  the  power  exist  in- 
dependent of  the  act  of  1870?  The  old  Gal- 
veston &  Red  River  Company  (now  the  Hous- 
ton &  Texas  Central)  had  the  right  under  its 
charter,  granted  In  1848,  not  only  to  construct 
its  main  line,  but  also,  "simultaneously"  there- 
with, "a  branch  towards  the  city  of  Austin," 
besides  general  branching  privileges.  In  ac- 
cepting the  benefits  of  a  supplementary'  si>^ 
clal  act  for  its  relief.  It  was  required  to  yield 
"all  general  branching  privileges,  except  such 
as  are  expressly  granted  by  the  provisions  of 
its  charter  to  certain  points."  It  is  claimed 
that  It  thus  acquired,  not  only  the  right  to 
build  the  road  from  Brenham  to  Austin  as 
one  of  Its  branches  "to  certain  points,"  bnt 
also  the  right  to  have  16  sections  of  land  to  the 
mile  for  so  building  it,  under  the  general  law 
on  that  subject  as  passed  In  1854,  i  and  ex- 
tended for  10  years  in  1866.*  But  this  gen- 
eral law  expressly  denied  to  such  companies 
(entitled  to  eight  sections  per  mile)  taking 
the  Ibeneflts  thereof  the  right  "to  receive  any 
grant  of  land  for  any  branch  road."    While 


1  Act  Jan.  30,  1854.        *  Aet.  Nov.  13.  1866. 


the  privilege  of  building  a  branch  towards  or 
to  Austin  may  have  been  retained,  the  fur- 
ther right  to  acquire  16  sections  of  land 
for  every  mile  of  such  branch  road  was  not 
It  follows,  we  think,  that  the  certificates  in 
question  were  Issued  without  authority,  and 
hence  did  not  authorize  the  appropriation  of 
any  part  of  the  public  lands. 

But,  should  this  conclusion  prove  erroneous, 
we  are  still  not  prepared  to  hold  that  the  sec- 
ond question  would  admit  of  any  other  than  a 
negative  answer,  though  we  do  not  find  It 
necessary  at  this  time  to  so  decide.  Cattle 
Co.  V.  Bacon,  79  Tex.  5,  14  S-  W.  84a  The 
judgment  is  afilrmed. 

On  Rehearing. 
(July  3,  1896.) 

This  motion  seems  to  concede  that  the  act 
of  1870  gave  appellant  company  a  right  to 
build  a  branch  of  Its  road  from  Brenham,  In- 
stead of  from  some  point  on  the  main  line,  to 
Austlh;  and  that  It  relieved  said  company  of 
the  restriction  contained  In  prior  legislation, 
which  required  it  "to  complete  the  main 
trunk  of  said  road  to  the  thirty-second  degree 
of  north  latitude,  or  until  they  shall  connect 
with  some  road  reaching  to  or  in  the  vicinity 
of  the  Red  river,  I>efore  they  shall  commence 
any  branch  road."  From  this  It  would  seem 
to  follow  that  appellant  must  derive  its  right 
to  acquire  the  certificates  in  question,  in  part 
at  least,  from  the  act  of  1870,  which  was 
passed  at  a  time  when  the  legislature  had  no 
power  to  confer  such  rights.  We  are  there- 
fore strengthened  in  the  conclusion  heretofore 
announced,  that  these  certificates  were  In- 
valid; and  hence  overrule  the  motion  for  re- 
hearing. 

The  motion  (No.  1,882)  for  additional  find- 
ings, though  founded  in  the  usual  misconcep- 
tion of  the  duty  of  this  court  In  that  respect, 
is  granted;  and  the  matters  therein  copied 
from  the  record,  which  we  are  requested  to 
Incorporate  In  our  findings,  we  approve  and 
adopt  as  correct  statements,  but  they  need 
not  be  again  copied  by  us. 


HASTINGS  V.  KELLOGG  et  rL 
(Court  of  Civil  Appeals  of  Texas.     May  16, 

1896.) 
Sale— Fakol  Rbbkrvation  or  Title— Validitt — 

FCRCHASB  PROH  VbNDBE— TiTLB. 

1.  Rev.  St.  art.  2547  (Sayles'  Civ,  St  art 
2468),  proTldes  that,  when  any  reservation  is 
made  of  a  use  or  property  in  chattels,  the  pos- 
session whereof  has  remaiaed  in  another  for 
two  years,  the  same  shall  be  taken,  as  to  the 
creditors  and  piirchasers  of  the  person  in  pos- 
session, to  be  fraudulent  unless  such  reserva- 
tion is  made  by  deed  in  writing,  proved  and 
recorded.  Beld,  that  the  title  of  the  purchaser 
from  the  one  in  possession  is  not  affected  by 
the  character  of  the  consideration,  so  longr  as 
the  latter  is  valid  between  the  parties,  and  one 
who  takes  the  chattels  in  payment  of  a  debt 
due  from  the  oni  in  possession  takes  a  good 
title. 

2.  The  effect  to  be  given  the  words  "credit- 
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or"  and  "purchaser,"  in  anch  statute,  is  not 
repealed  by  Rev.  St.  art.  2549  (Act  1885), 
wnich,  in  effect,  declares  a  delivery  of  chat- 
tels by  the  owner  under  a  parol  contract  where- 
by he  reserves  the  title  until  the  price  is  paid 
by  the  person  to  whom  they  are  delivered,  to  be 
a  chattel  mortgage  which  rests  in  parol. 

On  Rehearing. 

1.  Under  Rev.  St  art  2547,  the  possession 
of  chattels  for  the  prescribed  period  of  two 
years  after  delivery  need  not  be  wholly  by  the 
person  receiving  them,  but  it  is  sufficient  if  it 
be  held  for  two  years  by  the  loanee  or  vendee, 
or  "those  claiming  under  him." 

2.  A  parol  reservation  of  title  in  chattels  is 
a  parol  chattel  mortgage,  and  invalid.  Harrold 
T.  Darwise  (Tex.  Civ.  App.)  80  8.  W.  498,  fol- 
lowed. 

Appeal  from  district  court,  Mitchell  county; 
William  Kennedy,  Judge. 

Action  by  Lewis  R.  Hastings  against  E. 
C  Kellc^g  and  others  for  the  conversion  of 
personal  property.  Pending  the  action,  de- 
fendant B.  O.  Kellogg  died;  and  it  was  re- 
vived against  Maria  A.  Kellogg  and  others, 
bis  representatives.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

For  former  report,  see  24  S.  W.  846. 

R.  A.  Jeffress  and  Smallwood  &  Smith,  for 
appellant.  R.  H.  Looney  and  O.  A.  Jen- 
nings, for  appellees. 

Opinion,  Including  Conclusions  of  Fact  and 
Law. 

TARLTON,  0.  J.  Suit  by  appellant,  T^wis 
B.  Hastings,  against  Maria  A.  Kellogg  and 
others,  representatives  of  E.  C.  Kellogg,  de- 
ceased, to  recover  the  sum  of  $3,600,  as  dam- 
ages for  the  alleged  conversion  of  29  head 
of  Improved  bulls.  The  appellees  claim  title 
to  the  bolls  through  one  J.  A.  Walker,  as- 
signee of  the  Insolvent  firm  of  Peacock  Bros, 
ic  Co.,  composed  of  J.  A.  Peacock,  J.  C.  Pea- 
cock, F.  M.  Poole,  and  S.  R.  Redd.  The 
plaintiff  rests  his  claim  upon  an  alleged  ver- 
bal contract  entered  into  In  the  month  of 
June  or  July,  1885,  in  the  city  of  Chicago, 
whereby  the  plaintiff  sold  to  J.  A.  Peacock 
the  bulls  In  question;  the  consideration  for 
the  same  being  the  sum  of  $2,175,  the 
aggregate  value  of  the  bulls.  It  is  averred 
In  the  petition  that  Peacock  undertook  to 
pay  this  amount  from  the  proceeds  of  cattle 
to  be  shipped  by  him  to  the  plaintiff  during 
tbe  season  of  1886,  and  to  be  sold  by  Hast- 
ings. It  Is  further  averred  that  by  the  terms 
of  the  contract  tbe  bulls  should  be  and  remain 
tbe  property  of  the  plaintiff  until  tbe  entire 
porchase  price  should  be  paid  by  Peacock. 
Upon  the  facts,  we  conclude  as  follows: 
During  the  summer  of  1885  tbe  plaintiff 
was  a  member  of  the  firm  of  Oregory,  Cooley 
ft  Co.,  doing  business  as  live-stock  commission 
merchants  in  Chicago,  111.  Allen  Gregory, 
Henry  Cooley,  and  Lewis  R.  Hastings  con- 
stituted this  firm.  The  Srm  of  Peacock  Bros. 
Je  Co.,  composed  as  already  Indicated,  were 
d<ring  business  as  cattle  raisers  In  Colorado 
City,  Tex.  The  plaintiff,  Hastings,  as  a  wlt- 
statea   as    follows   the   contract    upon 


which  be  relies:  "In  June  or  July,  18S5,  I 
made  and  entered  into  a  contract  with  J.  A. 
Peacock,  In  Chicago,  111.  The  contract  was 
verbal,  and  by  it  I  sold  blm  29  bead  of  im- 
proved bulls,  the  same  being  the  crop  of  bulls 
I  raised  that  year  upon  my  farm  in  Iowa. 
I  was  to  ship  the  bulls  to  him  at  Colorado, 
Texas,  the  following  year.  He  was  to  pay  me 
the  average  sum  of  $75  per  head  for  the  bulls, 
aiggregatlng  the  total  sum  of  $2,175,  leas  the 
freight,  by  shipping  to  me  at  Chicago,  IlL. 
a  sufficient  number  of  his  own  cattle  during 
tbe  cattle-shlpplng  season  of  the  year  1886, 
to  be  put  on  the  market  by  me  and  sold,  and 
out  of  the  proceeds  of  tbe  sale  of  same  I  was 
to  pay  myself  tbe  amount  of  bis  indebtedness 
to  me  for  the  bulls.  By  tbe  terms  of  our 
contract  the  bulls  were  to  be  and  remain  my 
property  until  fully  paid  for,  and  I  wa&  to 
make  Peacock  a  bill  of  sale  to  same  upon 
compliance  on  his  part  with  his  contract  of 
payment  therefor.  I  agreed  to  l)ear  the 
freight  charges  on  the  bulls  from  Iowa  to 
Colorado,  Texas.  Peacock  was  to  pay  the 
freight  on  them  at  Colorado,  and  draw  on 
me  for  tbe  amount  of  same.  I  shipped  tbe 
bulls  to  him,  at  Colorado,  Texas,  in  the  spring 
of   1886.    There   were   29   of   them,    in   aU. 

*  *  ♦  Mr.  Peacock  paid  the  freight  on  them 
when  they  reached  him  at  C<dorado,  Texas, 
but  did  not  draw  on  me  for  tbe  amount  of 
same,  as  I  had  told  him  to  do.  In  my  con- 
tract of  sale  of  the  bulls,  I  did  not  reserve 
tbe  title  to  them  as  security  for  the  purchase 
money,  for  at  that  time  I  did  not  doubt  Pea- 
cock's willingness  and  flnanclal  ability  to  pay 
what  he  contracted  to  pay.  Peacock  thought 
there  was  danger  of  the  bulls  not  being  able 
to  stand  the  climate  in  Texas,  and  was  not 
willing  to  assume  tbe  risk  of  tbe  acclimation 
there,  and  on  account  of  this  it  was  fully 
agreed  between  us  that  all  tbe  bulls  should 
be  and  remain  my  property  until  be  should 
pay  for  them.  He  agreed  to  carefully  look 
after  and  attend  to  said  bulls,  and  hold  them 
as  my  property,  separate  and  apart  from  other 
herds,  until  be  fully  paid  for  such  of  them 
as  lived,  at  the  rate  of  $75  per  head,  and  I 
was  to  sustain  the  loss  of  all  that  should  die 
on  account  of  the  climate.  I  reserved  the 
title  to  the  bulls  on  account  of  the  matter 
of  theh-  acclimation,  but  at  tbe  same  time  it 
was  agreed  between  us  that  they  should  be 
mine  until  paid  for.  When  It  was  ascertained 
that  they  would  stand  the  climate  In  Texas, 
that  did  not,  under  our  agreement,  vest 
the  title  to  tbem  In  Peacock.  He  was  not  to 
own  any  of  them  until  he  paid  the  purchase 
price  therefor.  My  understanding  is  that  all 
of  the  bulls  stood  the  Texas  climate,  and  lived. 

•  •  •  Under  the  contract.  Peacock  was 
bound  to  take  all  of  the  bulls  that  stood  the 
climate,  and  pay  me  for  the  same  at  the 
rate  of  $75  per  head,  by  shipping  to  me  at 
Chicago,  during  the  shipping  season  of  1886, 
a  sufficient  number  of  bis  own  cattle,  to  be 
sold  by  me  on  the  market,  and  the  proceeds 
of  the  sale  thereof  were  to  be  applied  by 
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me  to  the  parment  of  hia  indebtedness  to  me 
for  the  bulls."  The  transaction  is  thus  de- 
scribed by  J.  A.  Peacock,  as  a  witness  for 
the  plaintiff:  "I  did  have  a  transaction  with 
plaintiff  with  reference  to  the  purchase  of 
some  Improved  bulls  In  Chicago,  111.,  In  the 
fall  of  1885.  I  bought  the  bulls  from  him, 
and  made  the  trade  this  way:  I  was  to  pay 
him  $76  per  head  for  the  bulls,  with  freight 
from  his  place  in  Illinois  to  Ck>lorado,  Texas, 
to  be  deducted.  The  number  of  bulls  deliv- 
ered were  29  head.  This  agreement  was 
verbal,  and  no  writing  connected  with  it. 
The  bulls  were  to  be  paid  for  out  of  a  ship- 
ment of  cattle  daring  the  shipping  year  1886. 
They  were  to  be  kept  separate  from  the 
balance  of  my  cattle,  and  were  to  remain  the 
property  of  Mr.  Hastings  until  paid  for  by 
me.  I  got  possession  of  these  bulls  in  Jan- 
uary or  February,  1880.  •  •  •  4  paid  the 
freight  on  these  bulls,  which  was  about  $182 
or  $193,  but  never  paid  any  other  money  on 
them,  except  I  gave  my  note  for  them  in 
October,  18S6."  By  the  month  of  October, 
1886,  the  bulls  were  acclimated.  For  the 
purpose  of  settling  the  demand  of  Hastings 
for  them,  J.  A.  Peacock  executed  the  follow- 
ing note: 

"$2175.00.  C!hicago,  Oct  23rd,  1886.  Nine- 
ty days  after  date,  we  promise  to  pay  to  the 
order  of  L.  R.  Hastings  twenty-one  hundred 
and  seventy-flve  dollars.  Payable  at  office 
Gregory,  Cooley  &  Co.,  value  received,  with- 
out Interest  [Signed]  Peacock  Bros.  &  Co., 
by  J.  A.  Peacock." 

On  the  back  of  this  note  are  the  fc^owtng 
Indorsements: 

"Received  on  the  within  note  one  hundred 
and  '  ninety-two  dollars  $192.00.  (Bxpense 
shipping.)     L.  R.  H. 

"Pay  to  order  of  A.  Gregory.  [Signed]  L.  R. 
Hastings." 

This  note  found  its  way  into  the  possession 
of  Lewis  R.  Hastings,  in  Chicago.  At  or 
about  the  date  of  the  execution  of  the  note. 
Peacock  caused  the  bulls  to  be  removed,  as 
his  prot)erty,  to  his  range  in  Tom  Green  coun- 
ty, and  to  be  branded  in  his  brand,  thus:  "^^ 
and  thus  asserted  absolute  ownership  over 
them.  On  December  18,  1886,  the  firm  of 
Peacock  Bros.  &.  Co.,  and  the  individual  mem- 
bers thereof,  executed  a  deed  of  general  as- 
signment to  J.  A  Walker,  assignee,  for  the 
purpose  of  paying  the  creditors  of  the  firm. 
The  assignee  duly  qualified.  He  took  pos- 
session of  the  bulls  in  controversy,  and  held 
them  until  the  spring  or  summer  of  1887, 
when  he  delivered  them  to  E.  C.  Kellogg,  under 
the  following  circumstances:  Kellogg  was  a 
creditor  of  Peacock  Bros.  &  Co.  As  such  be 
held  two  deeds  of  trust,  for  sums,  respective- 
ly, of  about  $50,000  and  $20,000,  bearing  date 
September  25,  1884,  and  November  18,  1885. 
These  mortgages,  among  other  things,  cov- 


ered the 


brand  of  cattle,  belonging   to 


Peacock  Bros.  &  Co.,  and  their  increase,  esti- 
mated at  18,000  head,  running  in  Tom  Oreen 
and  adjoining  counties.    Prior  to  the  assign- 


ment, J.  A  Peacock  and  others  had  obtained 
from  E.  C.  Kellogg  a  release  of  his  mortgages 
on  about  4,500  cattle.  Kellogg  charged  that 
this  release  was  fraudulently  obtahied,  and 
accordingly  filed  a  bill  in  equity  in  the  United 
States  circuit  court  at  Dallas,  seeking  a 
cancellation  of  the  release  and  foreclosure  of 
his  mortgages  on  the  property.  Including  the 
bulls  in  controversy,  and  seeUng  also  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
assigned  estate  In  lieu  of  the  assignee.  Walker. 
This  litigation  resulted  In  a  compromise  where- 
by the  bulls  were  turned  over  by  the  assignee 
to  Kellogg,  and  subsequently  sold  as  a  part 
of  the  mortgaged  property,  Kellogg  becoming 
the  purchaser.  In  the  meantime,  Gregory, 
Cooley  &  Co.,  also  creditors  of  the  assignors. 
Peacock  Bros.  &  Co.,  were  represented  hi 
Texas  by  Allen  Gregory,  charged  with  the 
duty  of  collecting  their  claims.  The  appel- 
lant, with  knowledge  of  the  fact  that  Pea- 
cock Bros.  &  Co.  had  made  the  assignment  in 
question,  indorsed  the  note  already  described, 
to  Allen  Gregory,  and  sent  it.  to  him  for  col- 
lection, but  without  instructions,  together  with 
an  account  belonging  to  the  firm  of  Gregory, 
Cooley  &  Co.  Allen  Gregory  indorsed  the 
note  to  Gregory,  Cooley  &  Co.,  and  made  an 
affidavit,. In  accordance  with  the  assignment 
statute,  that  it  was  a  just  demand  due  that 
firm  by  Peacock  Bros.  &  Co.,  and  filed  it 
with  the  assignee,  who  accepted  it  It  has 
never  been  paid,  though  Allen  Gregory  thus 
sought  to  collect  It  with  the  account  due  his 
firm.  A  formo'  judgment  in  this  case  was 
reversed  by  us,  at  the  instance  of  the  appel- 
lant on  the  ground  that  the  court  improperly 
sustained  an  exception  setting  up  the  bar  of 
limitations  to  the  plaintiff's  petition.  Haat- 
higs  V.  Kellogg,  24  S.  W.  846.  The  case  Is 
now  before  us  for  review  after  a  trial  oa  Its 
merits. 

We  are  of  opinion  that  the  facts  above  sub- 
stantially set  out  disclose  no  such  title  or  in- 
terest In  the  bulls  in  controversy  as  will  per- 
mit the  plaintiff  to  maintain  his  suit  Intei^ 
preting  the  transaction  between  the  appellant 
and  Peacock  with  reference  to  the  sale  of  the 
property  in  the  light  of  the  plaintiff's  own 
testimony,  it  appears  to  us  that  In  October, 
1886,  after  the  period  of  acclimation  had 
passed,  when,  "under  the  contract.  Peacock 
was  bound  to  take  all  of  the  bulls  that  stood 
the  climate,  and  pay  for  the  same  at  the  rate 
of  $75  per  head,"  the  mere  verbal  reservation 
of  title  could  not  affect  the  defendant  Kellogg. 
By  the  fifth  clause  of  the  second  section  of 
our  statute  of  frauds  (Act  Jan.  18,  1840; 
Pasch.  Dig.  art  3876),  it  is  provided  that 
"When  any  reservation  or  limitation  shall  be 
pretended  to  have  been  made  of  a  use  or 
property,  by  way  of  condition,  reversion,  re- 
mainder, or  otherwise  In  goods  and  chattels, 
the  possession  whereof  shall  have  remained  in 
another  as  aforesaid,  the  same  shall  be  taken 
as  to  the  creditors  and  purchasers  of  the 
person?  aforesaid  so  remaining  in  possession 
to  be  fraudulent  within  this  act,  and  that  the 
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absolute  property  Is  with  the  poesesslon,  un- 
less such  loan,  reseryation,  or  limitation  of  use 
or  property  were  declared  by  will,  or  by  deed 
In  writing,  proyed  and  recorded  as  aforesaid." 
This  provision,  in  all  substantial  respects,  is 
now,  and  has  ever  since  been.  In  force. 
Sayles'  Civ.  St.  art.  2468;  Rev.  St  art  2&17. 
The  transaction  between  Kellogg  and  the  as- 
signee of  his  debtor.  Peacock,  was  in  effect  a 
transaction  by  which  the  former  took  the 
bulls  In  discharge  of  his  Indebtedness.  He 
thereby  became  virtually  a  purchaser  of  the 
property  (Hayden  v.  Johnson,  26  Vt  770),  and, 
as  we  think,  a  purchaser  within  the  meaning 
of  this  statute.  We  are  of  the  opinion  that  the 
word  'purchaser,"  as  here  used,  Is  to  be  under- 
stood in  a  broad  and  comprehensive  sense. 
Its  signiflcation  is  not  to  be  restricted  by  con- 
siderations of  notice,  or  of  the  actual  payment 
of  money.  It  will  be  noted  that  it  Is  not 
here  qualified  by  the  expressions  "bona  fide," 
or  "for  a  valuable  consideration."  The  clause 
of  the  statute  under  consideration  follows  sub- 
division 4  of  the  article,  the  two  connected 
reading  thus:  "(4)  •  •  •  And  In  like  man- 
ner, when  any  loan  of  goods  and  chattels  or 
■laves  shall  be  pretended  to  have  been  made 
to  any  person  with  whom,  or  those  claiming 
under  blm,  possession  shall  have  remained  by 
the  space  of  three  years  [now  two  years], 
without  demand  made  and  pursued  by  due 
process  of  law  on  the  part  of  the  pretended 
lender;  (5)  or  when  any  reservation  or  limita- 
tion shall  be  pretended  to  have  been  made  of 
a  use  or  property,  by  way  of  condition,  re- 
version, remainder,  or  otherwise  in  goods  and 
diattelB,  the  possession  whereof  shall  have 
remained  in  another  as  aforesaid;  the  same 
shall  be  taken  as  to  the  creditors  and  pur- 
chasers, of  the  persona  aforesaid  so  remaining 
In  possession,  to  be  fraudulent  within  this 
act,  and  that  the  absolute  property  is  with 
the  possession,  unless  such  loan,  reservation,- 
or  limitation  of  use  or  property  were  declared 
by  will,  or  by  deed  in  writing,  proved  and 
recorded  as  aforesaid."  In  the  case  of  Onun- 
bles  V.  Sneed,  22  Tex.  578,  the  clause  referring 
to  the  "loan  of  goods  and  chattels"  came  un- 
der review.  It  is  there  held.  In  the  able  and 
elaborate  opinion  of  the  late  Justice  Bell,  that 
the  appellee  In  that  case  was  entitled  to  pro- 
tection as  a  purchaser,  within  the  meaning  of 
the  provision,  though  he  had  actual  notice 
that  his  vendor  was  but  a  loanee  of  the  slaves 
In  controversy,  the  facts  filling  the  remaining 
conditions  of  the  statute.  The  court  declined 
to  consider  the  question  of  notice,  as  affecting 
the  title  of  the  purchaser;  and  this  upon  the 
ground  that  the  provision  under  consideration 
"not  only  seeks  to  ptevoit  frauds,  but  it 
seeks  to  prevent  perjuries,  also,  and.  In  con- 
struing the  first  section  of  our  statute  and  the 
last  clause  of  the  second  section,  it  should  be 
borne  in  mind  that  the  prevention  of  perjuries 
was  no  less  the  object  of  the  lawmakers  than 
the  prevention  of  trandg.  To  prevent  frauds, 
and  at  the  same  time  to  prevent  perjuries, 
the  statnte  prescribed  a  kind  of  evidence  by 


which  certain  things  shall  be  proved."  So, 
In  Lott  V.  Bertrand,  26  Tex.  664,  it  Is,  to 
effect,  held  that  unless  the  reservation  of  title 
in  goods  and  chatties  be  declared  In  writing, 
the  creditor  or  purchaser  from  one  holding 
the  actual  possession  wonid  be  protected, 
though  he  bad  actual  notice  of  the  outstand- 
ing claim.  The  rule  la  made  to  rest  upon  the 
letter  of  the  statute,  which,  from  considera- 
tions of  public  policy,  will  not  permit  one 
holding  a  mere  verbal  reservation  of  title  or 
lien  to  assert  it  against  a  creditor  or  a  pur- 
chaser with  or  without  notice.  If  the  fact  of 
actual  notice  -will  not  be  permitted  to  affect 
the  title  of  the  purchaser,  we  can  see  no  good 
grounds  for  holding  that  the  character  of  con- 
sideration should  affect  it:  provided,  of 
course,  that  the  transaction  rests  upon  a  con- 
sideration valid  as  between  the  parties  thereto. 
Such,  we  have  seat,  was  the  case  in  this  In- 
stance. This  view  is  entirely  consonant  with 
other  decisions  of  our  courts.  Gay  v.  HardP- 
man,  31  Tex.  245;  Lazarus  v.  Bank,  72  Tex. 
354,  10  S.  W.  252;  HastlngB  v.  KeUogg  (Tex. 
Civ.  App.)  24  &  W.  &46;  Harrold  v.  Barwiae 
(Tex.  Civ.  App.)  80  8.  W.  488.  It  Is  true  th^ 
under  the  act  of  1886  (article  2549,  Rev.  St) 
the  transaction,  as  detailed  by  Hastings,  consti- 
tuted a  chattel  mortgage  which  rests  In  parol. 
It  is  also  true  that,  under  the  general  chattel 
mortgage  act  previouBly  passed  in  1879  (Rev. 
St  art  3S28),  the  chattel  mortgage,  not  ac- 
companied by  delivery.  Is  denounced  as  void 
"as  agabist  the  creditors  of  the  mortgagor 
and  as  against  subsequent  purdiasers  and 
mortgagees  or  lienholders  in  good  faith." 
Tested  by  this  standard,  the  character  of  the 
purchase  by  Bastings  would  not  be  protected. 
Overstreet  ▼.  Manning,  67  Tex.  657,  4  S.  W. 
248,  and  numerous  subsequent  decisions.  It 
is  not  believed,  however,  that  the  act  of  1885 
should  be  construed  as  repealing  the  effect  to 
be  given  to  the  words  "creditor"  and  "pur- 
chaser," as  used  in  the  foregoing  provisions 
of  our  statute  of  frauds,  adopted  in  1840,  and 
embodied,  as  we  have  seen,  in  all  subsequent 
codiflcationa  If  the  reservation  of  title  in 
the  chattel,  or  the  lien  U]x>n  It,  be  not  declared 
in  writing,  it  Is  void,  as  against  creditors  and 
purchasers,  without  qualification,  as  violative 
of  our  statute  of  frauds  and  perjuriea  Kev. 
St  art  2547.  If  It  be  declared  In  writing, 
but  be  not  duly  recorded.  It  is  void,  as  rlolitlve 
of  our  chattel  mortgage  act  (Rev.  St  art. 
S328),— a  statute  of  registration,— as  against 
creditors  and  subsequent  purchasers  and  mort- 
gagees or  lienholders,  within  the  terms  of  that 
act 

In  conclusion,  therefore,  we  hold  that  as  the 
vendor,  Hastings,  delivered  the  property  in 
controversy  to  Peacock,  with  whom  and  with 
whose  assignee  the  possession  remained  until 
It  was  transferred  to  the  appellee  Kellogg,  and 
as  the  contract  by  virtue  of  which  the  appel- 
lant asserts  his  claim  was  merely  verbal,  It  Is 
invalid  and  unenforceable  against  Kellogg,  the 
purchaser  of  the  property  In  the  manner  al- 
ready indicated.     We  are  thua  relieved  of  the 
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neceaMt7  of  dlscasslng  the  mimerona  remaln- 
likir  propoaltlonB  Bubmitted  In  the  briefs  of 
(he  parties.     The  Jadgment  la  affirmed. 

HUNTER,  J^  disquaUfied,  and  not  sittins. 

On  Rehearing. 

(July  8,  1896.) 

It  Is  insisted  In  this  motion  that  this  conrt 
erred  in  applying  to  the  facts  presented  the 
second  section  of  the  statute  of  frauds 
(Pasch.  Dig.  art.  3876;  Sayles'  Civ.  St  art 
2468;  Rer.  St  art  2517);  and  this  becanse 
the  possession  of  Peacock,  the  vendee  of 
Hastings,  did  not  continue  for  the  prescribed 
period  of  two  years  before  the  purchase  by 
Kellogg.  As  we  have  seen,  Peacock  took 
possession  of  the  cattle  in  January  or  Feb- 
ruary, 188C.  He  held  them  directly  until 
December,  1886,  when  they  were  delivered  to 
his  assignee,  J.  A.  Walker.  The  latter  held 
them  until  their  delivery  by  him  to  Kellogg 
la  the  spring  or  summer  of  18S7.  The  pos- 
session thus  obtained  continued  until  the  in- 
stitution of  this  suit  November,  1888.  Hast- 
ings V.  Kellogg,  24  S.  W.  816.  As  we  read 
the  statute,  it  applies  to  a  possession  held 
for  two  years  by  the  loanee  or  the  vendee,  or 
'^hose  claiming  under  him";  In  other  words. 
In  privity  with  him.  Such  possession,  in 
this  instance,  continued  from  January  or 
February,  1886,  to  November,  1888,— a  period 
of  more  than  two  years.  The  transaction, 
we  think,  la  thus  brought  within  the  mean- 
ing and  intent  of  this  statute.  In  the  case 
of  Bank  v.  Tufts,  63  Tex.  117,  cited  In  the 
motion,  the  possession  had  not  remained  for 
the  prescribed  period  with  the  vendee  in  the 
executory  contract,  or  with  any  one  claiming 
under  him.  Had  Barradell,  the  vendee,  dur- 
ing the  period  of  his  possession,  sold  to  a 
third  party,  as  in  this  case,  and  had  the  pos- 
session of  the  two  continued  for  the  period 
of  two  years,  we  apprehend  that  a  different 
result  would  have  attended  the  disposition  of 
that  case.  If  KeIlof;g,  the  purchaser,  had  in 
this  case  sold  the  bulls  in  question  to  a  third 
person  after  his  possession,  tacked  to  that 
of  his  vendor.  Peacock,  had  continued  for 
two  years,  we  see  no  reason  to  doubt  that 
the  title  of  the  third  person  would  be  pro- 
tected under  the  terms  of  this  statute. 
Hence,  why  should  not  the  title  of  Kellogg, 
should  he  choose  not  to  transfer  It,  be  equal- 
ly protected?  If,  however,  we  err  in  overrul- 
ing the  contention  of  learned  counsel  for  ap- 
pellant upon  the  construction  of  this  statute, 
we  must  nevertheless  adhere  to  the  conclu- 
sion already  announced.  In  Harrold  v.  Bar- 
wise  (Tex.  Civ.  App.)  30  S.  W.  498,  this  court 
held  that  a  verbal  reservation  of  title  in 
chattels  is  but  a  verbal  chattel  mortgage,  and 
that  such  a  mortgage  is  invalid  in  this  state. 
We  see  no  good  reason  for  overturning  the 
rule  to  which  we  are  thus  committed.  The 
decision  referred  to  rests  upon  the  distinct 
ruling  in  Gay  v.  Hardeman,  31  Tex.  250,  fol- 
lowed by  our  supreme  court  in  Lazarus  v. 


Bank,  72  Tex.  354,  10  S.  W.  252.  In  the  tet- 
ter case  we  understand  the  ruling  to  be,  li> 
efTect,  that  a  parol  mortgage  or  lien,  unac- 
companied by  possession,  does  not  affect  the 
property,  even,  it  would  seem,  as  between 
the  parties.    The  motion  Is  overruled. 

HUNTER,  J.,  not  sitting. 


ROGERS  et  ox.  v.  MEXIA  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.    June  11, 
1896.) 

Public  Lands— Cosfliotino  GRAirts — La.!»d  Of- 
FICB— AKcniris— Maps— CuMMiseiONBR's 

CeBTIPICATK— EV1D«NCB. 

1.  In  an  action  to  recover  land,  claimed  by 
plaintiee  by  a  grant  from  the  state  of  Coahuila 
and  Texas,  executed  in  1S33,  and  by  defendant 
by  a  patent  issued  by  the  state  of  Texas  in  186(V 
(the  land  having  been  first  surreyed  under  the 
certificate  to  defendant's  predecessor  in  1851), 
the  certificate  }f  the  commissioner  of  the  gen- 
eral land  office,  reciting  that  among  the  public- 
documents  which  existed  in  the  archives  of  the 
political  chief  of  Texas,  and  which  were  known 
to  have  been  deposited  in  said  ofiSce  in  1838,. 
there  was  an  abstract  of  said  grant  to  plaintiffs 

Sredecessor,  and  giving  the  particulars  thereof, 
ut  which  by  itself  located  no  land,  and  could 
not  serv*  aa  notice  that  the  land  in  controversy 
was  covered  by  said  grant,  was  admissible  in 
evidence. 

2.  An  atlas,  prepared  under  direction  of 
the  commissioner  in  1847,  containing  a  sketch 
of  said  grant,  which  was  filed  prior  to  that  date,, 
and  upon  which  was  delineated  said  grant,, 
marked  with  the  name  of  plaintiff's  predeces- 
sor, and  which  showed  the  laud  districts,  andi 
furnished  data  from  which  the  location  of  the 
grant  could  be  ascertained,  though  it  did  not 
give  the  counties  in  which  the  land  was  situat- 
ed, should  be  treated  as  an  archive  of  the  land 
office;  and  a  certified  copy  thereof  was  admis- 
sible in  evidence  on  the  issue  of  notice  to  de- 
fendant of  said  grant 

3.  A  sketch  containing  said  grant  and  the 
survey  under  the  certificate  issued  to  defend- 
ant's predecessor,  tak)>n  from  a  map  of  the 
county  wherein  the  land  was  situated,  together- 
with  the  certificate  of  the  commissioner  recit- 
ing that  the  sketch  was  a  true  copy  from  said 
map,  and  that  the  map  was  made  by  a  certain 
person,  and  dated  December  1,  1855,  and  was 
m  the  land  office,  in  use  as  the  official  map  of 
said  county  from  said  date  to  1861,  was  also, 
admissible. 

Error  from  district  court,  Anderson  county; 
A.  B.  Watklns,  Judge. 

Action  by  S.  R.  &  E.  A.  Mexla  against  B.  F. 
Rogers  and  wife  to  recover  possession  of  cer- 
tain land.  From  the  Judgment  rendered,  de- 
fendants bring  error.     Affirmed. 

Gregg  &  Gardner,  for  plaintiffs  in  error. 
Thos.  B.  Greenwood  &  Son,  for  defendants  in 
error. 


WILLIAMS,  J.  The  defendants  in  error, 
plaintiffs  below,  deralgned  their  title  regularly 
from  Jose  Ignaclo  Aguilera,  to  whom  11 
leagues  of  land.  Including  that  in  controversy, 
were  granted  by  the  state  of  Coahuila  and 
Texas  November  26,  1833.  The  application 
for  a  c<»icesston  of  11  leagues  was  made  by- 
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Agullera  March  10,  1830;  the  concession  was 
Issued  at  Leona  Vlcario  March  22,  1830;  peti- 
tion of  Agullera  to  the  surveyor  general  for  a 
survey  was  made  September  18,  1833;  order 
of  survey  was  issued  at  Nacogdoches  by  Vln- 
cente  Aldrete,  general  commissioner  of  the 
state  of  Goahuila  and  Texas,  to  Joee  Maria 
Garbajal  to  sarvey  the  11  leagnes  October  17, 
1833;  report  of  survey  was  made  by  Garbajal, 
giving  field  notes  and  map  of  the  land,  at 
Nacogdoches,  November,  1833;  order  for  issu- 
ance of  title  was  made  by  Aldrete,  as  com- 
missioner, November  26,  1833;  and  flnaJ  title 
was  issued  by  him,  at  Nacogdoches,  Novem- 
ber 20,  1833.  These  documents  were  all  con- 
tained in  the  protocol  of  the  proceedings,  a 
certified  copy  of  which  was  produced  from  the 
general  land  office,  and  It  is  conceded  that 
they  are  regular  and  sufficient  to  convey  the 
eleven  leag^ies  claimed  by  appellees.  This 
protocol  was  deposited  In  the  general  land 
office  of  Texas  in  1873  by  E.  A.  Mexia,  who 
at  that  time  obtained  it  from  the  custody  of 
the  authorities  of  Ooabuila  upon  his  agree- 
ment to  so  depodt  it.  The  appellants,  who 
were  defendants  below,  claimed  the  land  in 
controversy  under  a  patent  issued  by  the  state 
of  Texas  to  Jane  Cuthl)ertaon  September  21, 
1860,  which  conflicts  with  the  grant  to  Agull- 
era, and  sought  to  postpone  the  elder  grant 
to  their  claim  on  the  ground  that  they  were 
innocent  purchasers  without  notice  of  such 
grant  The  land  was  first  surveyed  under 
(he  Cuthbertson  certificate  in  1851.  This 
survey  was  twice  resurveyed,  and  the  field 
notes  corrected,  viz.  on  November  8,  ISoii, 
and  April  21,  1860.  The  first  survey  em- 
braced 1,263  acres,  including  all  of  the  land 
covered  by  the  patent  when  it  was  finally  is- 
sued; the  second  embraced  1,152.6  acres;  and 
the  third  973%  acres,  and  upon  this  the  patent 
issued.  The  assignees  of  the  Cuthbertson 
certificate,  to  whom  the  patent  was  Issued, 
were  Sliadrick  J.  Cuthbertson,  Thomas  Cutb- 
))ert8on,  and  Jesse  D.  Cutht)ertson,  between 
wliom  there  was  a  partition  of  the  land  cov- 
ered by  the  patent.  Subsequently  Jesse  D. 
Cuthbertson  died  leaving  ail  of  his  property 
to  appellant  Mrs.  Rogers  and  her  sister.  Be- 
tween them  his  estate  was  divided,  Mrs.  Rog- 
ers receiving  the  land  In  controversy  and  her 
sister  other  property.  Mrs.  Rogers  has  paid 
all  of  the  taxes  on  this  land  since  1862,  and 
never  heard  of  the  Agullera  grant  until  long 
after  she  acquired  the  land.  In  order  to 
charge  the  claimants  imder  the  patent  with 
notice  of  the  senior  grant,  plaintiffs  introduced 
the  following  evidence: 

(1)  The  following   certificate  of  the   com- 
missioner of  tbe  general  land  office: 

"State  of  Texas,  General  Land  Office. 
"Austin,  May  I'st,  1804. 
"I,  W.  L.  McGaughey,  commissioner  of  the 
general  land  office  of  the  state  of  Texas,  do 
hereby  certify  that  there  is,  in  the  ardUves  of 
this  office,  a  book,  known  as  'Book  52,'  con- 
taining public  documents  which  existed  in  the 


archives  of  the  political  chief  of  Texas,  wbicb 
documents  are  known  to  have  been  deposited 
in  this  office  at  the  time  of  the  opening  there- 
of, year  1838,  and  liave  ever  since  been  con- 
sidered as  archives  of  this  office.  I  do  fur- 
ther certify  tliat  among  such  public  doco- 
ments,  contained  in  said  book  52,  there  is  an 
abstract  of  grants  by  purchase  made  by  tlie 
governors  of  the  state  of  Coahuila  and  Texas, 
from  October  1st,  1828,  to  June  3d,  1830, 
dated  Leona  Vlcario,  June  11th,  1830,  authen- 
ticated by  the  seal  of  the  state  of  Coahuila  and 
Texas  and  the  signature  of  Santlagodel  Valley 
secretary,  in  which  abstract  there  appears, 
among  others,  an  entry  whicli,  being  trans- 
lated into  English,  reads  as  follows,  viz.: 


Name*. 


OfttM 

Grants. 


Ko.  o( 
Leagues 
of  Laad. 


ToQtlMnJ.TsnactoArillara     Harehttd.ISN  11 

"In  testimony  whereof,  I  have  hereto  set 
my  hand  and  caused  the  seal  of  this  office  to 
)ie  affixed,  on  the  day  and  date  alK>ve  written. 

"[L.  S.]  W.  L.  McGaughey, 

"Commissioner." 

(2)  Deposition  of  C.  W.  Pressier,  whidi 
proved  that,  prior  to  1847,  the  sketches  that 
were  on  file  in  the  general  land  office  were  ly- 
ing around  loose,  and  were  not  kept  in  any 
businesslike  order;  ttiat  in  1817  the  commis- 
sioner caused  to  be  prepared  the  l>ook8  now 
known  as  Atlases  A,  B,  C,  D,  B,  F,  and  G, 
into  which  the  sketches  filed  up  to  that  time 
were  pasted,  among  which  was  sketch  No.  1 
In  Atlas  G,  now  In  the  office,  which  sketch 
was  filed  in  the  land  office  prior  to  1847;  that 
H.  Wilke,  who  compiled  the  map  of  Houston 
county  in  1855,  was  then  assistant  draftsman, 
and,  imder  Crosby,  commissioner,  was  chief 
draftsman,  in  the  land  office.  In  connection 
with  tills  deposition,  plaintiff  introduced  a 
copy  of  the  sketch  No.  1,  referred  to  therein 
as  contained  In  Atlas  G,  with  the  certificate  of 
the  commissioner  to  its  correctness,  and  to 
the  fact  that  the  date  of  its  filing  was  not 
known.  Upon  it  are  delineated  two  surveys, 
of  11  leagues  each,  viz.  one  marked  Jose  Ygno 
Agullera,  and,  adjoining  it  on  the  north,  one 
marked  Manl  Rionda.  North  of  these,  ad- 
joining each  other  in  regular  succession,  are 
two  surveys,  of  6  leagues  each,  and  one  of  3 
leagues,  in  favor  of  named  grantees.  All  of 
them  extend  east  and  west  across  the  Trinity 
river,  and  lie  partly  on  each  side  of  that 
stream.  The  courses  and  lengths  of  the  lines 
are  given.  Under  the  map  is  the  following 
note:  "Note.  15  miles  below  this  is  the  Sa- 
line on  the  Trinity,  and  the  crossing  of  the 
Comanche  road  to  Nacogdoches  is  about  3 
miles  lower.  The  crossing  of  the  San  An- 
tonio road  is  about  70  miles  from  this  lower 
survey  of  Agullera.  One  of  the  3  forks  of  the 
Trinity  Is  below  this  a  few  miles." 

(3)  A  sketch  of  the  Jose  Ignacio  AgniUra 
grant,  and  of  some  surrounding  and  conflicting 
surveys,  taken  from  a  map  of  .indeison  county 
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on  flle  In  the  general  land  office,  to  which  to 
attached  the  following  certificate  of  the  com- 
missioner: 

"General  Land  Office, 
"Austin  City,  April  19th,  1894. 

"I,  W.  Ik  McGaughey,  commissioner  of  the 
general  land  office  of  the  state  of  Texas,  do 
hereby  certify  that  the  above  sketch  of  the 
Jose  Ignacio  Agnilera  grant  Is  a  true  and 
correct  copy  from  the  map  of  Anderson  coun- 
ty, drawn  by  H.  Wilke,  and  dated  December 
Ist,  1855,  in  use  in  this  office  as  the  official 
map  of  Anderson  county  from  said  date  to 
February,  1861.  In  witness  whereof,  I  here- 
unto set  my  hand  and  cause  the  seal  of  office 
to  be  affixed  the  day  and  date  first  above 
written. 

"[Seal.]  [Signed]    W.  K  McGaughey, 

"Commissioner  of  the  General  Land  Office." 

This  sketch  contains  the  Aguilera,  the 
Rlonda,  and  various  other  surveys,  among 
which  Is  the  Jane  Guthbertson,  marked  i>at- 
ented. 

(4)  A  certified  copy  from  Record  Book  A  of 
the  office  of  the  county  surveyor  of  Ander- 
son county  of  field  notes  ordered  recorded 
June  11,  1855,  which  are  in  the  English  lan- 
gniage,  while  the  grant  to  Agniilera  is  in  Span- 
ish, and  which  give  the  name  of  the  person 
for  whom  the  survey  was  made  as  Joseph 
Iguain  Agalesa.  These  field  notes  were  found 
on  record  by  counsel  tcx  plaintiffs  by  turning 
over  the  leaves  of  the  book,  page  after  page. 
It  was  also  shown  that  in  1860  all  of  the  pub- 
lic records  of  Houston  county  were  burned, 
and  that  again  in  the  seventies  the  courthouse 
of  that  county  was  burned,  and  only  a  few  of 
the  deed  records  were  saved. 

Conclusions  of  Law. 

1.  We  think  the  copy  of  the  abstract  of  the 
grant  to  Aguilera  was  admissible  in  evidence. 
Railway  Co.  v.  Locke,  74  Tex.  370,  12  S. 
W.  80.  It  is  not  material  to  inquire  whether 
or  not  all  of  the  statements  in  the  certificate 
of  the  commissioner  concerning  it  are  ad- 
missible or  not,  as  by  Itself  it  locates  no 
land,  and  could  not  serve  as  notice  that  the 
land  in  controversy  was  covered  by  the 
Aguilera  grant 

2.  The  sketch  contained  In  Atlas  G.  should 
be  treated  as  an  archive  of  the  land  office. 
The  surveyors  who  surveyed  lands  granted 
by  the  former  governments  returned,  with 
their  reports,  sketches  or  maps  of  the  lands 
surveyed,  to  be  kept  among  the  archives  of 
the  land  offices.  It  is  to  be  presumed  that  such 
sketches  of  the  surveys  delineated  in  that 
in  question  were  returned  with  the  reports 
of  surveys  to  the  land  office  at  Nacog- 
doches, and  became  archives  of  that  office. 
The  report  of  the  Aguilera  survey  states  that 
a  map  of  the  land  accompanies  it.  After 
the  revolution  It  was  made  the  duty  of  all 
persons  having  custody  of  archives  to  re- 
turn them  to  the  general  land  office,  and  this 
readily  explains  the  presence  of  this  sketch 


there.  Hart  Dig.  arts.  1S14-1827,  1835.  Its 
authenticity  and  genuineness  should  be  pre- 
sumed from  the  facts  that  it  was  the  duty  of 
persons  having  possession  of  archives  to  re- 
turn them  to  the  land  office,  and  of  the  com- 
missioner to  obtain  and  receive  them,  and 
that  it  is  found  there  in  proper  custody.  If 
it  was  not  returned  there,  in  its  present  form, 
from  some  office  in  which  it  had  been  de- 
posited as  an  archive,  but  was  compiled  in 
the  land  office,  from  sketches  and  surveys 
that  were  so  returned,  it  is  still  an  archive 
and  public  map  of  that  office;  for  by  law  it 
has  always  l>een  the  duty  of  the  commissioner 
to  prepare  and  keep  maps  showing  the  loca- 
tion of  all  land  which  had  been  appropriated, 
and  such  maps  are  evidence  of  such  fact 
Smith  V.  Power,  2  Tex.  70;  Gullbeau  v.  Mays, 
15  Tex.  410.  Cases  might  be  multiplied  upon 
this  point  In  Gullbeau  v.  Mays,  supra,*  in 
which  originated  the  doctrine  upon  which 
appellants  rely  to  protect  them  as  Innocent 
purchasers  against  a  prior  grant  of  which 
they  had  no  notice.  It  is  said:  "Now,  in  cases 
of  title  emanating  from  the  government, 
where  the  patent  or  testimonio  bad  not  been 
recorded  in  the  county  where  the  land  lies, 
the  archives  of  the  general  land  office,  and 
the  maps  of  survey,  and  the  record  and  maps 
of  the  county  surveyor  would  be  regarded  as 
notice  that  the  (and  was  appropriated."  In 
Alrhart  v.  Massieu,  08  U.  S.  491,  a  case  in- 
volving the  Aguilera  grant,  the  supreme  court 
of  the  United  States  recognized  the  same  doc- 
trine. It  la,  of  course,  true  that  such  maps 
and  archives,  in  order  to  give  notice,  must 
contain  information  reasonably  sufficient  to 
show  the  locality  of  the  land  previously  ap- 
propriated. This  we  think  the  map  In  ques- 
tion does.  While  it  does  not  give  the  coun- 
ties in  which  the  land  delineated  Is  situated, 
it  does  show  the  land  districts,  and  gives  its 
situation  on  and  extension  of  its  lines  from  the 
Trinity  river,  and  its  size,  shape,  and  connec- 
tion with  other  surveys,  roads,  and  a  fork  of  a 
river.  It  furnishes  data  from  which  the  loca- 
tion of  the  grant  can  be  ascertained.  This 
is  evident  from  the  fact  that  the  map  was 
compiled  in  1855,  giving  the  lines  of  this 
grant  before  it  was  filed  in  the  land  office. 

3.  We  think  the  sketch  from  the  map  of 
Anderson  county  was  admissible,  and  that 
the  statements  of  the  commissioner,  that  it 
was  made  by  Wllke  In  1855,  and  that  it  was 
the  official  map  of  the  county  in  use  in  his 
office  between  the  dates  named,  were  all  ad- 
missible. They  were  all  facta  which  the  rec- 
ords of  his  office  might  and  should  show,  and 
it  should  not  be  presumed  that  the  commis- 
sioner was  attempting  to  certify  to  facts  not 
appearing  from  the  records  of  his  office.  -  To 
facts  appearing  from  such  records  the  statute 
authorizes  him  to  certify.  He  expressly 
states  that  the  date  appears  from  the  map. 
The  name  of  the  draftsman  Is  immaterial,  and 
the  fact  that  it  was  an  official  map  would  be 
presumed  from  the  fact  that  It  was  in  the 
office.    Whether  or  not  the  presence  of  this 
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map  before  the  final  snrvey  and  tbe  lasnance 
of  the  patent  under  whlcii  appellants  claim 
would  defeat  tbelr  claim  as  Innocent  pur- 
chasers, we  need  not  decide,  in  view  of  the 
effect  given  to  the  other  map  mentioned 
abore.  The  (pinions  In  Gnilbeau  t.  Mays  and 
other  cases  seem  to  fix  the  right  of  the  Junior 
grantee  at  the  time  of  his  location. 

4.  The  admission  of  the  field  notes  from  the 
surveyor's  record  Is  unimportant,  and  need 
not  be  discussed.   Affirmed.  - 


MURCmSON  et  aL  t.  MEXIA  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  18, 

1896.) 

FuBLio  Lasd  —  Notice  of  Gkants  bt  Fobmsb 
Governments— Archives  or  Qenekal 
*  Lakd  Ofpicb. 

1.  To  show  coustructive  notice  to  claim- 
ants under  a  patent  from  the  state  of  Texas  of 
a  prior  grant  by  the  state  of  Coahuila  and 
Texas  to  A.,  an  instrument  certified  by  the 
commissioner  of  the  general  land  ofiice  to  be  a 
copy  of  an  abstract  of  grants  by  the  governors 
of  Coahuila  and  Texas,  authenticated  by  the 
seal  of  such  state  and  the  signature  of  the  sec- 
retary, appearing  in  an  arcliive  of  the  commis- 
sioner's ofiice,  is  admissible. 

2.  So,  too,  a  certified  copy  of  a  slietch  con- 
tained in  an  atias  in  the  general  land  ofiice 
showing  surveys  of  grants  should  be  admitted 
as  an  archive  of  the  land  office. 

3.  Such  a  sketch  is  sufficient  to  give  notice 
of  appropriation  of  the  land  delineated,  though 
it  does  not  give  ihe  counties  in  which  it  is 
situated,  the  land  districts  being  shown,  and 
there  also  being  shown  its  situation  on,  and  ex- 
tensions of  its  lines  from,  a  certain  river,  and 
its  size,  shape,  and  connection  with  oUier  sur- 
veys, roads,  and  a  forlc  of  the  river. 

4.  It  is  also  proper  to  admit  in  evidence  a 
sketch  of  the  grant  to  A.,  certified  by  the  com- 
missioner of  the  general  land  office  to  be  a  true 
and  correct  copy  from  the  map  of  the  county 
in  which  the  land  was  situate,  drawn  by  a 
certain  person  and  bearing  a  certain  date,  and 
in  use  in  such  land  office,  from  its  date,  as  the 
oflicial  map  of  such  county. 

5.  That  surveys  made  subsequent  to  the 
indorsed  date  of  such  map  are  delineated  there- 
on as  patented  surveys  does  not  disprove  its 
date,  it  being  proper  that  they  should  be  mark- 
ed on  the  map  as  they  are  made. 

Appeal  from  district  court,  Anderaon  coun- 
ty; a.  H.  Gould,  Special  Judge. 

Action  by  S.  R.  Mexia  and  others  against 
\V.  P.  Murchlson  and  others.  Judgment  for 
plalutifTs.    Defendants  appeaL    Affirmed. 

Gregg  &  Gardner,  for  appellants.  Thos. 
B.  Greenwood  &  Son,  for  appellees. 

WILLIAMS,  J.  The  defendants  In  error, 
plaintiffs  below,  deraigned  their  title  regular- 
ly from  Jose  Ignacio  Aguilera,  to  whom  11 
leagues  of  land,  Including  that  In  contro- 
versy, were  granted  by  the  state  of  Coahuila 
and  Texas,  November  26,  183.3.  The  appli- 
cation for  a  concession  of  11  leagues  was 
made  by  Aguilera,  March  10,  1830.  The  con- 
cession was  issued  at  Leona  Vicarlo,  March 
22, 1830.  The  petition  of  Aguilera  to  the  sur- 
veyor general  for  a  survey  was  made  Sep- 
tember 18,  1833.     Order  of  survey  was  is- 


sued at  Nacogdoches  by  Vlncente  AldretSr 
general  commissioner  of  the  state  of  Coa- 
huila and  Texas,  to  Jose  Maria  Carbajal,  to 
survey  the  eleven  leagues,  October  17,  1833. 
Report  of  survey  was  made  by  CarbaJaU 
giving  field  notea  and  map  of  the  land,  at 
Nacogdoches,  November,  1833.  Order  for  Is- 
suance of  title  was  made  by  Aldrete,  as  com- 
missioner, November  2S,  1833,  and  final  dtle 
was  issued  by  him,  at  Nacogdoches,  Novem- 
ber 26,  1833.  These  documents  were  all  con- 
tained in  the  protocol  of  the  proceedings,  a 
certified  copy  of  which  was  produced  from 
the  general  land  office;  and  it  is  conceded 
that  they  are  regular,  and  sufficient  to  con- 
vey the  11  leagues  claimed  by  appellees. 
This  protocol  was  deposited  in  the  general 
land  office  of  Texas  in  1873  by  E.  A.  Mexia, 
who  at  that  time  obtained  it  from  the  cus- 
tody of  the  autboritics  of  Coahuila,  upon  his 
agreement  to  so  deposit  it  Appellants  claim- 
ed under  a  patent  issued  to  the  heirs  of  Rob- 
ert Earl  by  the  state  of  Texas,  October  14, 
1861,  under  a  location  of  the  certificate  and 
survey  made  In  1800,  which  survey  conflicts 
with  the  Aguilera  grant;  and  appellants 
sought  to  sustain  their  title  on  the  ground 
that  they  were  Innocent  purchasers  of  the 
land  claimed  by  them  under  the  patent,  with- 
out notice  of  the  elder  grant  There  is  no 
evidence  as  to  whether  or  not  the  original 
locator,  or  his  heir,  bad  actual  notice  of  the 
appropriation  of  the  land  by  the  grant  to 
Aguilera.  But  it  was  shown  that  his  heir 
conveyed  the  land  claimed  by  appellant 
Ralney,  as  guardian  of  Edna  Edens,  to  Balls 
Edens,  September  4,  1866,  in  consideration 
of  services  rendered  by  the  latter  as  adminis- 
trator of  the  estate  of  Robert  Earl;  that 
Balis  Edens  conveyed  it  to  his  son  B.  F. 
Edens,  January  4,  1868,  for  a  recited  consid- 
eration of  $200,  of  the  payment  of  which 
there  Is  no  evidence  but  such  recital;  and 
that  Edna  Edens,  a  daughter  of  B.  F.  Edens, 
received  it  in  partition  of  her  father's  estate. 
The  laud  claimed  by  appellants  Mrs.  Mary 
Murchlson  and  W.  F.  Murchison  was  con- 
veyed to  the  latter,  as  administratrix  of  her 
deceased  husband's  estate,  by  the  only  heir 
of  Robert  Earl,  for  a  valuable  consideration 
paid  by  her  husband  before  his  death,  on 
November  18, 1866;  and  under  this  deed  Mrs. 
Murchison  and  W.  F.  Murchison,  a  son,  claim 
it.  Neither  Balis  Edens  nor  Mrs.  Murchison 
nor  W.  F.  Murchison  had  any  actual  notice 
of  the  existence  or  locality  of  the  Aguilera 
grant  when  the  conveyances  to  them  were 
made;  and  they,  and  those  under  whom  they 
claim,  liave  paid  the  taxes  on  the  land.  In 
order  to  show  constructive  notice  to  the 
claimants  under  the  patent,  the  plaintiff  of- 
fered the  following  evidence: 

(1)  A  certificate  of  the  commissioner  of  the 
general  land  office  showing  that  an  archive 
of  his  office,  viz.  Book  52,  embracing  public 
documents,  contains,  among  such  public 
documents,  an  abstract  of  grants  by  pur 
chase  made  by  the  governors  of  Coahuila 
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and  Texas  from  October  1,  1828,  to  June  8, 
1830,  dated  Leona  Vlcarlo,  June,  11,  1830, 
authenticated  by  the  seal  of  the  state  of  Ck>8- 
huila  and  Texas,  and  the  signature  of  Santi- 
ago del  Valle,  secretary,  and  that  In  this  ab- 
43tract  there  appears,  among  others,  an  entry 
which,  being  translated,  reads: 


Names.         |  Datw  of  Oiula.  '"•"^i^^'*'" 


^.".gn'^J.fl"'"'"'^-'"'- 


II 


(2)  A.  certified  copy  from  the  land  office  of 
a  sketch  which  was  shown  to  have  been  an 
archive  thereof  since  1S47,  known  as  "Sketch 
No.  1  of  Atlas  G."  Upon  it  are  delineated 
two  surveys,  of  11  leagues  each,  viz.  one 
marked  "Jose  Ygno  Agullera,"  and,  adjoin- 
ing It  on  the  north,  one  marked  "Manl  Rl- 
•onda."  North  of  these,  adjoining  each  other 
In  regular  succession,  are  two  surveys  of  six 
leagues  each,  and  one  of  three  leagues,  In 
favor  of  named  grantees.  The  map  Is  mark- 
•ed,  "Houston  and  Robertson  Land  Districts." 
All  of  them  extend  east  and  west  across  the 
Trinity  river,  and  lie  partly  on  each  side  of 
that  stream.  The  courses  and  lengths  of 
the  lines  are  given.  Under  the  map  Is  the 
following  note:  "Note.  15  miles  below  this 
Is  the  Saline,  on  the  Trinity,  and  the  crossing 
of  the  Comanche  road  to  Nacogdoches  is 
about  3  miles  low^r.  The  crossing  of  the 
San  Antonio  road  is  about  70  miles  from 
this  lower  survey  of  Ag^ullera.  One  of  the  8 
fortes  of  the  Trinity  is  below  this  a  few 
miles." 

(3)  A  sketch  of  the  Jose  Ignacio  Agullera 
Srant,  and  of  some  surrounding  and  conflict- 
ing surveys  taken  from  a  map  of  Anderson 
«ounty,  on  file  In  the  general  land  office,  to 
which  Is  attached  the  following  certificate  of 
the  commissioner:  "General  Land  Office, 
Austin  City,  April  19th,  1894.  I,  W.  L.  Mc- 
Gaughey,  commissioner  of  the  general  land 
office  of  the  state  of  Texas,  do  hereby  certify 
tlmt  the  above  sketch  of  the  Jose  Ignacio' 
Aguilera  grant  is  a  true  4nd  correct  copy  from 
the  map  of  Anderson  county,  drawn  by  H- 
Wilke,  and  dated  December  Ist,  18K,  in  use  in 
this  office  as  the  official  map  of  Anderson  coun- 
ty from  said  date  to  February,  1861.  In  wit- 
ness whereof,  I  hereunto  set  my  hand,  and 
cause  the  seal  of  office  to  be  affixed,  the  day 
and  date  first  above  written.  [Signed]  W.  Ia 
McGanghey,  Commissioner  of  the  General 
Land  Office.  [Seal.]"  This  sketch  contains 
the  Aguilera,  the  Rionda,  and  various  other 
surveys,  among  which  are  the  Earl  and  the 
Jane  Cuthbertson,  marked  "Patented."  It 
was  shown  by  the  defendants  that  the  Cuth- 
bertson patent,  as  well  as  the  Barl,  did  not  In 
fact  issue  until  1861. 

(4)  A  certified  copy  from  Record  Book  A 
•of  the  office  of  the  county  surveyor  of  Ander- 
son county,  of  field  notes,  ordered  recorded 
June  11,  1855,  which  are  In  the  English  lan- 
guage, while  the  grant  to  Aguilera  Is  In 
Spanish,   and  which  give  the  name  of  the 


person'  for  whom  the  survey  was  made  as 
Joseph  Iguain  Agaiesa.  These  field  notes 
were  found  on  record  by  counsel  for  plain- 
tiffs by  turning  over  the  leaves  of  the  book, 
page  after  page.  It  was  also  shown  that 
in  1800  all  of  the  public  records  of  Houston 
county  were  burned,  and  that  again.  In  1882, 
the  courthouse  of  that  county  was  burned, 
and  only  a  few  of  the  deed  records  were 
saved. 

Conclusions  of  Law. 

1.  We  think  the  copy  of  the  abstract  of  the 
grant  to  Aguilera  was  admissible  In  evi- 
dence. Railway  Co.  v.  Locke,  74  Tex.  370, 
12  S.  W.  80.  It  Is  not  material  to  Inquire 
whether  or  not  all  of  the  statements  in  the 
certificate  of  the  commissioner  concerning  It 
are  admissible  or  not,  as  by  itself  it  locates 
no  land,  and  could  not  serve  as  notice  that 
the  land  in  controversy  was  covered  by  the 
Agullera  grant 

2.  The  sketch  contained  in  Atlas  G  should  ' 
be  treated  as  an  archive  of  the  land  office. 
The  surveyors  who  surveyed  lands  granted 
by  the  former  governments  returned  with 
their  reports  sketches  or  maps  of  the  lands 
surveyed,  to  be  kept  among  the  archives  of 
the  land  offica  It  is  to  be  presumed  that 
such  sketches  of  the  surveys  delineated  in 
that  In  question  were  returned  with  the  re- 
ports of  surveys  to  the  land  office  at  Nacog- 
doches, and  became  archives  of  that  office. 
The  report  of  the  Agullera  survey  states  that 
a  map  of  the  land  accompanies  It.  After 
the  revolution  It  was  made  the  duty  of  all 
persons  having  custody  of  archives  to  return 
them  to  the  general  land  office,  and  this 
readily  explains  the  presence  of  this  sketch 
there.  Hart.  Dig.  arts.  1814-1827,  1835.  Its 
authenticity  and  genuineness  should  be  pre- 
sumed from  the  facts  that  it  was  the  duty 
of  persons  having  possession  of  archives  to 
return  them  to  the  land  office,  and  of  the 
commissioner  to  obtain  and  receive  them, 
and  that  It  is  found  there  in  proper  custody. 
If  It  was  not  returned  there,  In  Its  present 
form,  from  some  office  In  which  it  had  been 
deposited  as  an  archive,  but  was  compiled 
in  the  land  office  from  sketches  and  surveys 
that  were  so  returned,  it  is  still  an  archive 
and  public  map  of  that  office;  for  by  law  It 
has  always  been  the  duty  of  the  commission- 
er to  prepare  and  keep  maps  showiug  the  lo- 
cation of  all  land  which  had  been  appropri- 
ated, and  such  maps  are  evidence  of  such 
fact  Smith  v.  Power,  2  Tex.  70;  Guilbeau 
V.  Mays,  15  Tex.  410.  Cases  might  be  multi- 
plied upon  this  point  In  Guilbeau  v.  Mays, 
supra,  in  which  originated  the  doctrine  upon 
which  appellants  rely  to  protect  them,  as  In- 
nocent purchasers,  against  a  prior  grant  of 
which  they  had  no  notice,  it  is  said:  "Now, 
In  cases  of  title  emanating  from  the  govern- 
ment where  the  patent  or  testlmonio  had 
not  been  recorded  in  the  county  where  the 
land  lies,  the  archives  of  the  general  land 
office  and  the  maps  of  survey  and  the  rec- 
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ords  and  maps  of  the  county  anrveyor 
wonld  be  regarded  as  notice  that  the  land 
was  appropriated."  In  Alrhart  v.  Masslen, 
98  U.  S.  491,— a  case  Inyolvlng  the  Agullera 
grant,— the  supreme  court  of  the  United 
States  recognized  the  same  doctrine.  It  is, 
of  course,  true  that  such  maps  and  archlTes, 
in  order  to  give  notice,  must  contain  Informa- 
tion reasonably  sufficient  to  show  the  local- 
ity of  the  land  previously  appropriated. 
This  we  think  the  map  In  question  does. 
While  It  does  not  give  the  counties  In  which 
the  land  delineated  Is  situated,  It  does  show 
the  land  districts,  and  gives  Its  situation  on, 
and  extension  of  its  lines  from,  the  Trinity 
river;  Its  size,  shape,  and  connection  with 
other  surveys,  roads,  and  a  fork  of  the  river. 
It  furnishes  data  from  which  the  location  of 
the  grant  can  be  ascertained.  This  Is  evi- 
dent from  the  fact  that  the  map  was  com- 
piled in  1865,  giving  the  lines  of  this  grant 
before  it  was  filed  in  the  land  office. 

3.  We  think  the  sketch  from  the  map  of 
Anderson  county  was  admissible,  and  that 
the  statements  of  the  commissioner  that  it 
was  made  by  Wllke  In  1865,  and  that  it  was 
the  official  map  of  the  county  In  use  in  his 
office  between  the  dates  named,  were  all  ad- 
missible. They  were  all  facts  which  the 
records  of  his  office  might  and  should  have 
shown,  and  It  should  not  be  presumed  that 
the  commissioner  was  attempting  to  certify 
to  facts  not  appearing  from  the  records  of 
his  office.  To  facts  appearing  from  such 
records  the  statute  authorizes  him  to  certify. 
He  expressly  states  that  the  date  appears 
from  the  map.  The  name  of  the  draftsman 
Is  immaterial,  and  the  fact  that  the  map  was 
official  would  be  presumed  from  the  fact  that 
It  was  in  use  in  the  office.  Whether  or  not 
we  are  correct  in  holding  that  the  map  con- 
tained in  Atlas  G  was  constructive  notice  of 
the  Agullera  grant  to  subsequent  locators, 
this  map  of  Anderson  county,  being  in  the 
land  office  when  the  location  of  the  Earl  cer- 
tilicates  was  made,  constituted  such  notice. 
The  fact  that  the  Earl  and  Gutfabertson  sur- 
veys are  delineated  as  patented  surveys  upon 
this  map  does  not  disprove  the  date  Indorsed 
upon  it  It  was  entirely  proper  that  surveys 
should  be  marked  upon  the  map  as  they 
were  made,  and  thus  many  were  doubtless 
shown  upon  it  which  were  made  after  the 
authorities  had  commenced  to  use  it 

4.  The  admission  of  the  field  notes  from 
the  surveyor's  record  Is  unimportant  and 
need  not  be  discussed.    Affirmed. 


EDGBTT  T.  FINN  et  aL 

(Conrt  of  Civil  Appetils  of  Texas.     May  6, 
1896.) 

Intoxicatino  Lkjook— Rkcovekt  OS  BOSD— Partt 

AOaKIBTRD— BVIDBNCR. 

1.  Under  Sayles'  Civ.  St.  art.  322fla,  anthor- 
Mug  the  recovery  of  $S00  as  liquidated  damagea 
on  the  bond  of  a  liquor  seller,  by  any  person 


"aggrieved  by  the  violation  of  its  provisions." 
a  father  can  maintain  an  action  to  recover  the 
penalty  for  the  sale  of  liquor  to  his  minor  son. 
even  though  he  consented  to  such  sale;  it  being 
for  the  jury  to  determine  whether,  in  view  of  the 
circumstances,  the  father  was  aggrieved  by  the 
sale  to  his  son. 

2.  As  bearing  on  the  question  of  whether  a 
plaintiff  in  an  action  on  a  liqaor  bond  was  ag- 
grieved by  the  sale  of  liquor  to  his  minor  son, 
evidence  that  he  drank  liquor  with  his  son  in 
other  saloons  was  admissible. 

Appeal  from  district  court,  Grayson  coun- 
ty;  Don  A.  Bliss,  Judge. 

Action  by  8.  B.  Edgett  against  Ed  Finn 
and  others.  Judgement  for  defendants  was 
affirmed  on  plalntUTs  appeal.  On  rehearing. 
Reversed. 

Woods  &  Maxey  and  J.  H.  Randeli,  for  ap- 
pellant. Standifer  &  Bppstein  and  Decker 
&  Harris,  for  appellees. 

VXjY,  J.  Appellant  sued  Ed  Finn  and  bis 
bondsmen  on  a  liquor  bond  to  recover  the 
penalty  of  $500  for  infractions  of  the  bond 
on  the  part  of  Finn,  in  selling  liquor  at  10 
different  times  co  the  minor  son  of  appellant, 
and  allowing  him  to  remain  at  the  saloon. 
Appellees  answered  that  aiq;>ellant  could  not 
recover  on  the  bond,  because  the  liquor  was 
sold  to  the  minor  at  his  instance  and  request, 
and  that,  therefore,  be  was  not  aggrieved  by 
the  sale.  The  case  was  tried  by  the  conrt, 
and  resulted  in  a  Judgment  tor  Finn  and 
his  bondsmen. 

Uur  conclusions  of  fact  are:  That  the  liquor 
was  sold  to  the  minor  son  of  appellant,  and 
he  allowed  to  remain  in  the  saloon,  at  the 
instance  and  request  of  the  ai^eUant  Finn 
was  a  retail  liquor  dealer  at  the  time  he 
sold  the  liquor,  and  had  given  the  statutory 
bond,  with  Thomas  Fox  and  J.  C.  Brunett 
as  sureties. 

The  statute  provides  that  the  bond  given 
by  liquor  dealers  "may  be  sued  on  at  the 
Instance  of  any  person  or.  persons  aggrieved 
by  the  violation  of  its  provisions,  and  such 
person  shall  be  entitled  to  recover  the  sum 
of  five  hundred  dollars  as  liquidated  dam- 
ages for  each  Inf ractlcm  of  the  conditions  of 
such  bond."  Article  3226a,  Sayles'  Civ.  St 
While  a  number  of  cases  for  the  recovery 
of  penalties  for  infractions  of  liquor  bonds 
have  been  before  the  appellate  courts  of 
Texas,  presenting  numerous  phases  of  the 
question,  none  similar  to  the  one  at  bar  has 
ever  arisen.  The  question  presented  in  this 
case  is,  can  a  father  who  has  consented  to 
the  sale  of  liquor  to  his  son  recover  of  the 
party  selling  the  liquor  the  statutory  pen- 
alty? To  entitle  him  to  recover,  he  must 
be  shown  to  have  been  aggrieved  by  the 
infraction  of  the  bond.  Webster  defines  "ag- 
grieve" as  "to  give  pain  or  sorrow  to;  to  af- 
flict; hence,  to  oppress  or  injure;  to  vex;  to 
harass."  It  Is  said  by  the  court  of  appeals 
of  New  York  that  "a  person  aggrieved  by 
an  act  or  an  omission  is  one  injured  thereby." 
In  re  Walter,  75  N.  Y.  356.  We  are  of  the 
opinion  that  the  appellant  has  not  shown  that 
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be  was  injnred  by  the  act  of  the  Uquor  deal- 
er, but  that  the  injury  resulted  from  his  own 
acts.  He  gave  the  liquor  to  bis  boy  himself, 
and  was  responsible  for  bis  debauchery  and 
drunkenness  while  in  his  minority.  Noton> 
)y  was  it  shown  that  he  gave  him  liquor  in 
the  saloon  of  Finn,  but  in  half  of  the  saloons 
of  Denlson.  He  Is  In  no  position  to  claim  a 
penalty  under  the  liquor  law  for  a  sale  to 
his  son,  when  he  stood  by,  procuring  and 
consenting  to  the  act  Uls  class  was  never 
contemplated  in  the  framing  of  that  stat- 
ute. It  was  never  Intended  to  open  up  an 
avenue  for  persons  to  trade  and  speculate  in 
the  debauchery  of  their  own  children.  The 
state  is  allowed  to  recover  for  an  infraction, 
no  matter  If  It  was  brought  about  by  the 
connivance  or  consent  of  the  parent  or  guard- 
Ian  of  the  child,  because  its  right  to  sue  is 
based  on  its  right  to  protect  the  children  of 
the  commonwealth,  even  against  the  wrongs 
of  their  parents.  Ooldsticlier  v.  Ford,  62 
Tex.  385.  There  Is  but  one  case  reported  in 
Texas  where  the  right  to  recover  of  a  party 
assisting  in  the  violation  of  the  infraction 
Is  discussed,  and  that  Is  the  case  of  Selffer 
V.  McLean,  7  Tex.  Civ.  App.  158,  20  8.  W. 
315,  decided  by  this  court.  In  that  case  it 
was  held  that  "no  man  can  make  his  own 
misconduct  the  ground  for  an  action  in  his 
own  favor."  The  distinction  is  drawn  be- 
tween that  case  and  cases  where  recoveries 
were  had  where  the  infraction  of  the  bond 
was  consented  to  by  the  parents,  and  the 
distinction  was  put  on  the  ground  that  It 
was  not  a  violation  of  law  for  the  parent  to 
consent  that  his  child  stay  in  a  saloon,  or 
tliat  liquor  be  sold  or  given  to  him.  The 
distinction  was  drawn  without  taking  Into 
consideration  that  the  suits  were  brought, 
not  by  the  consenting  parent,  but  by  the 
state.  With  that  exceptlmi.  It  is  the  expres- 
sion of  the  law  as  understood  by  this  court 
We  are  of  the  opinion  that  no  participant  in 
an  infraction  of  a  liquor  bond  can  recover, 
as  an  aggrieved  party,  the  penalty  prescrib- 
ed by  the  statute,  it  is  provided  in  Iowa 
that  the  wife,  child,  parent,  or  other  per- 
son who  shall  be  injured  in  person  or  prop- 
erty, or  means  of  support,  by  any  intoxicated 
person,  shall  have  a  right  of  action  against 
the  person  selling  the  liquor  which  caused 
the  intoxication,  for  all  damages  actually  sus- 
tained, as  well  as  exemplary  damages;  and 
under  that  statute  the  supreme  court  held 
that,  if  the  wife  voluntarily  contributed  to 
the  intoxication  of  her  husband,  she  could 
not  recover.  Huff  v.  Aultman,  69  Iowa,  71, 
28  N.  W.  440.  In  New  York,  under  a  stat- 
ute allowing  the  recovery  of  damages  for 
the  sale  of  liquor  to  a  husband,  it  was  hdd 
that  the  wife  could  not  recover  if  the  Intox- 
ication was  produced  by  liquor  procured  by 
her.  Elliott  V.  Bany.  34  Hun,  129.  That  Is 
the  true  doctrine.  To  permit  the  recovery 
of  a  penalty  for  the  infraction  of  a  bond 
which  was  aided  and  abetted  by  the  party 
suing  for  It  would  be  to  encourage  the  most 


vicious  of  pursuits,  and  would  be  against  pub- 
lic policy. 

We  are  of  ths  opinion  that  It  was  not  er- 
ror to  admit  the  testimony  of  appellant  and 
other  witnesses  to  the  effect  that  appellant, 
in  numbers  of  Instances,  had  gone  into  sa- 
loons and  drunk  with  his  son,  and  had  per- 
mitted other  liquor  dealers  than  appellee 
Finn  to  sell  beer  to  him.  The  testimony  was 
permissible  as  tending  to  show  the  character 
and  habits  of  appellant,  and  that  he  would 
not  probably  be  aggrieved  by  the  sale  of 
Uquor  to  his  son. 

It  follows  from  what  we  have  said  that 
the  second  and  ninth  special  instructions 
were  properly  refused,  as  they  would  have 
permitted  a  recovery  on  the  part  of  appellant 
even  though  he  had  been  responsible  for  the 
sales  to  his  son,  or  to  his  remaining  in  the 
saloon.  The  fifth  special  instruction  was  al- 
so properly  refused.  The  charge  gave  the 
law  of  the  case  fully  to  the  jury.  The  evi- 
dence was  quite  confiictiug.  If  the  evidence 
of  Finn  and  wife  is  worthy  of  credit,  it  show- 
ed that  young  Bdgett  was  never  in  the  saloon 
of  Finn  but  twice,  and  that  his  father  was 
with  him  both  times,  and  gave  the  beer  to 
his  son,  at  the  same  time  authorizing  sales 
to  him.  The  parties  tried  the  case  In  their 
own  vicinage,  before  jurymen  living  in  the 
same  community,  and  they  saw  proper  to 
give  more  weight  and  credit  to  appellees' 
testimony  than  that  of  appellant  It  was 
their  right  and  prerogative  so  to  do.  We 
cannot  pronounce  that  action  wrong.  None 
of  the  assignments  are  well  taken,  and  the 
judgment  will  be  affirmed. 

On  Rehearing. 

The  tenth  paragraph  of  the  charge  Is  as 
follows:  "Again,  even  though  you  should  be- 
lieve flt>m  the  evidence  that  the  said  Finn 
or  his  bartender  did,  on  or  about  said  occa- 
sions, sell,  give,  or  permit  to  be  sold  or  given, 
said  intoxicating  liquor  to  the  said  WlUard 
Edgett,  in  his  said  place  of  business,  or  did 
permit  the  said  Wlllard  Edgett  to  enter  and 
remain  In  said  place  of  business,  and  even 
though  you  should  believe  from  the  evidence 
that  the  said  Wlllard  Edgett's  morals  have 
been  corrupted,  or  that  he  has  formed  habits 
of  Idleness  and  dissipation,  or  that  he  has 
been  frequently  intoxicated  in  public  places, 
or  at  home,  and  has  wasted  some  of  his  time 
and  wages  in  said  place  of  business,  and 
even  though  you  should  believe  from  the 
evidence  that,  in  consequence  of  the  said 
Wlllard  Edgett's  said  conduct,  the  plaintiff 
has  suffered  humiliation,  shame,  and  mental 
pain,  and  also  a  pecuniary  loss,  still  you  will 
find  for  defendants,  if  you  believe  from  the 
evidence  tliat  the  plaintiff  himself,  by  his 
course  of  conduct  with  his  said  son,  encour- 
aged him  to  form  habits  of  dissipation,  and 
thus  caused,  or  helped  cause,  the  said  con- 
duct of  the  said  Wlllard  Edgett"  The 
charge  was  upon  the  weight  of  the  testimo- 
ny.   The  course  of  conduct  of  the  father  to- 
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wards  the  son  was  admissible  to  show  that 
he  was  not  aggrieved  by  the  sale  of  liquor, 
but,  when  testimony  was  admitted  showing 
that  the  father  encouraged  the  son  in  driulc- 
Ing,  the  court  was  not  authorized  to  Instruct 
the  Jury  that  proof  of  such  conduct,  under 
the  law,  would  prerent  the  father  from  re- 
covery of  damages;  but  the  testimony  should 
have  been  passed  on  by  the  jury,  in  arriving 
at  a  verdict  If  the  father  was  in  the  habit 
of  giving  his  son  Intoxicants  in  saloons,  this 
might  go  before  a  jury  as  a  circumstance  to 
show  that  the  father  would  not  be  aggrieved 
by  the  sale  of  liquor  to  bis  son,  but  it  would 
not  be  sulBcient  to  Justify  a  court  in  instruct- 
ing a  Jury  that  such  conduct  precluded  a  re- 
covery. Because  the  charge  herein  copied 
was  upon  the  weight  of  the  testimony,  the 
motion  for  rehearing  Is  granted,  and  the 
judgment  of  the  lower  court  reversed  and 
the  cause  remanded. 


WILSON  et  al.  v.  HOUSTON  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  S, 

1896.) 

Vbndok's  Li  rh— Action  to  Forbclobb — Rights 
OF  SuBSEQCBXT  Vendees. 
Purchasers  of  an  interest  in  land  sub- 
ject to  vendor's  lien,  of  whose  rights  the  lienor 
has  notice,  and  who  have  fully  paid  their  imme- 
diate vendor  for  the  part  bought  by  them,  but 
who  arc  not  made  parties  to  an  action  to  fore- 
close the  lien,  upon  payment  to  the  purchaser  at 
the  foreclosure  sale  of  the  amount  for  wliich 
the  sale  was  made,  are  entitled  to  have  the 
foreclosure  sale  and  sheriff's  deed  set  aside,  and 
to  a  decree  condemning  the  remaining  interest 
of  their  vendor  to  reimburse  them  for  the 
amount  so  paid. 

Appeal  from  district  court,  Wichita  coun- 
ty;   George  E.  Miller,  Judge. 

Trespass  to  try  title  by  M.  L.  Houston  and 
others  against  A.  B.  Wilson  and  others.  From 
the  Judgment  rend^ed,  certain  defendants 
appeal    Reversed. 

J.  H.  Cobb,  for  appellants.  Hodges  &  Qfield, 
for  appellees. 

HUNTER,  3.  J.  E.  Streeper  owned  a  tract 
of  land  in  Wichita  county,  containing  820 
acres.  On  the  28tb  day  of  April,  188C,  he 
sold  and  conveyed  same  to  M.  M.  Templeton 
for  the  consideration  of  $750;  Templeton  pay- 
ing him  $150  in  cash,  and  executing  his  three 
notes  for  $200  each,  due  In  one,  two,  and  three 
years,  respectively,  from  above  date.  The 
deed  contained  covenants  of  general  war- 
ranty, and  expressly  reserved  the  vendor's 
lien  on  the  land  to  secure  the  payment  of  the 
notes,  and  was  duly  recorded  May  1,  1886. 
On  April  30,  1886.  Templeton  in  the  same 
manner  conveyed  the  land  to  A.  B.  Wilson,  by 
the  same  character  of  deed,  for  the  consid- 
eration of  $800;  Wilson  paying  him  $240 
cash,  and  executing  his  three  notes,  one  for 
$160,  and  the  other  two  for  $200  each,  fall- 
ing due  in  the  order  named,  on  the  same 
days  that  Templeton's  notes  to  Streeper  be- 


came due,— said  notes  payable  to  said  Tem> 
pleton;  said  deed  also  expressly  reserving 
the  vendor's  lien  to  secure  said  notes;  deed 
duly  recorded  May  1,  1886.  On  the  same 
day,— April  30,  1886,— Wilson,  by  a  general 
warranty  deed,  conveyed  an  undivided  one- 
third  Interest  in  said  tract  to  Mack  Elrick, 
for  the  consideration  of  $266.66;  Elrick  pay* 
ing  $80  in  cash,  and  executing  his  three 
notes  for  the  balance,  due  In  one,  two,  aad 
three  years,  respectively,  payable  to  saia 
Wilson,— expressly  retaining  the  vendor's  lien 
to  secure  said  notes;  deed  recorded  July  30, 
1886.  On  20th  June,  1888,  Mack  Elrick,  by 
general  warranty  deed,  conveyed  his  said 
undivided  one-third  interest  in  said  land  to 
A.  J.  Elrick  aod  S.  P.  Elrick,  who  paid  him 
$350  therefor  in  cash,  and  moved  upon  tiie 
land  In  1890,  and  have  resided  on  it,  using 
and  cultivating  it,  ever  since.  On  30th  April, 
1886,  A.  B.  Wilson  also  conveyed  to  William 
Elrick,  by  general  warranty  deed,  another 
undivided  one-third  interest  In  said  320-acre 
tract  of  land,  for  the  consideration  of  $266.66; 
the  vendee  paying  $80  in  cash,  and  executing 
his  three  promissory  notes  for  the  balance, 
payable  to  said  WUson  in  one,  two,  and 
three  years,  respectively,  expressly  reserving 
the  vendor's  lien  to  secure  said  notes.  Said 
deed  was  duly  recorded  July  30, 1886.  TUess 
notes  were  all  paid  by  the  parties  who  ex- 
ecuted them,  at  or  about  the  dates  of  their 
maturity,  except  the  note  last  maturing, 
given  by  Templeton  to  Streeper,  which  fell 
due  April  28,  1889;  and  Streeper  brought 
suit  on  that  note  against  M.  M.  Templeton, 
Joining  A.  B.  Wilson  as  defendant,  in  the 
district  court  of  Wichita  county,  on  the  11th 
day  of  April,  1893,  and  on  the  7th  day  of  June, 
189i,  recoYorcd  Judgment  thereon  against 
Templeton  for  $305.40  and  costs  of  suit,  and 
procured  a  decree  foreclosing  his  vendor's  ilm 
on  the  entire  320  acres.  Neither  Mack  Elriclt, 
A.  J.  Elrick,  S.  P.  Elrick,  nor  William  El- 
rick was  made  a  party  to  said  suit,  although 
all  their  deeds  were  duly  registered  as  re- 
quired by  law  at  the  date  of  the  filing  of 
said  suit,  except  the  deed  from  Mack  Elrick 
to  A.  J.  and  S.  P.  Elrick,  which  the  record 
before  us  does  not  show  to  have  beeu  re- 
corded; but  the  said  A.  J.  and  S.  P.  Elrick 
were  residing  upon  said  land  at  the  date  of 
the  Institution  of  the  said  suit,  so  that.  In 
contemplation  of  law,  Streeper  had  notice 
at  the  time  he  filed  his  suit  that  the  above- 
named  parties  had,  subsequent  to  the  date  of 
his  sale  to  Templeton,  become  owners  of  two 
parcels  of  said  land,  of  one-third  each,  and 
that  A.  J.  and  S.  P.  Elrick  were  actually  oc- 
cupying one  of  said  parcels,  and  that  their 
deeds  all  contained  covenants  of  general  war- 
ranty. Rev.  St.  1885,  art  40.52  (old  art.  4342); 
Hays  V.  Tllson  (Tex.  Civ.  App.)  33  S.  W.  516. 
The  entire  tract  of  320  acres  was  sold  on 
October  2, 1894,  under  an  order  of  sale  issued 
on  this  Judgment,  when  Mrs.  ^I.  L.  Houston 
became  the  ourchaser  at  the  price  and  sum 
of  $355.31,  the  exact  amount  of  said  Judg- 
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ment  and  coats,  and  the  Bheriff,  who  made 
the  sale,  conveyed  the  land  to  Bald  Mrs. 
Houston,  -who  was  the  wife  of  J.  R.  Houston, 
appellee  herein;  and  upon  this  title  this  suit 
of  trespass  to  try  title  to  recover  the  prem- 
ises Is  brou^bt.  The  four  Elrlcks  named,  and 
A.  B.  Wilson,  are  parties  defendant  to  this 
suit.  The  Klrlcks  pleaded  that  the  tract  of 
land  was  of  the  value  of  $3,200;  that  the 
one-third  interest  still  owned  by  Wilson 
would  sell  for  enough  to  satisfy  the  sum  of 
$355.31,  and  all  Interest  and  costs,— and,  set- 
ting up  the  facts  substantially  as  hereinbe- 
fore stated,  offered  to  pay  to  Mrs.  Houston 
what  she  had  paid  out  and  interest,  and 
prayed  that  the  sale  of  October  2,  1894,  be 
set  aside,  and  that  Wilson's  one-third  Inter- 
est in  the  land  be  decreed  to  be  sold  to  re- 
imburse them  for  what  they  were  compelled 
to  pay  Mrs.  Houston.  The  court,  trying  the 
case  without  a  Jury,  decreed  the  Wilson  one- 
third  to  Houston,  and  also  the  other  two- 
thirds  held  by  appellants,  unless  they  should 
by  the  first  Tuesday  In  August,- 1895,  pay  in- 
to the  registry  of  the  court  $355.31,  with  legal 
iBterest  from  October  2,  1894.  Complying, 
however,  the  Elrlcks  were  to  have  judgment 
tor  th^r  two-thirds  interest. 

Under  the  second  assignment  of  error,  com- 
plaining of  this  Judgment  and  decree,  the 
appellants  make  the  following  proposition; 
"A  subvendee  of  a  parcel  of  land,  the  whole 
of  which  Is  subject  to  a  vendor's  lien,  who 
has  fully  paid  bis  Immediate  vendor  for 
the  part  so  bought  by  him,  has  the  right 
to  reaulre  the  lienor  to  first  exhaust  the 
land  still  held  by  his  vendor,  before  pro- 
ceeding against  the  part  sold  to  him." 
Their  second  proposition  under  said  assign- 
ment is  as  follows:  "A  subvendee  of  land 
subject  to  a  vendor's  lien,  who  has  takoi 
possession  thereof  and  recorded  his  deed.  Is 
not  aftected  in  any  manner  by  a  iudgment 
of  foreclosure  and  sale  against  his  immediate 
vendor,  to  which  he  was  not  a  party,  and 
his  rights  remain  the  same  after  such  pro- 
ceedings as  they  were  before."  In  their  third 
proposition  they  claim  the  right  to  pay  to 
Mrs.  Houston  all  that  was  due  upon  said 
land  to  Streeper,  and  then  have  Wilson's  In- 
terest sold  to  reimburse  them  for  such  pay- 
ment 

In  Willis  V.  SommervUle  this  court  held 
that  '"the  title  of  a  vendor  conveying  by 
deed  expressly  retaining  a  Uen  to  secure  the 
unpaid  purchase  money  is  logically  the  same 
as  that  of  a  vendor  who  executes  a  deed 
without  reservation  in  Its  terms,  and  who 
at  the  same  time  takes  from  the  grantee  a 
mortgage  for  the  unpaid  purchase  money. 
In  both  cases  the  legal  or  superior  title  re- 
mains with  the  vendor  until  the  debt  la 
discharged,  but  In  neither  case  Is  the  trans- 
action purely  executory."  8  Tex.  Civ.  App. 
513,  22  S.  W.  782;  3  Pom.  Eq.  Jur.  |i  1254, 
1259;  Markoe  v.  Andras,  67  111.  34;  King 
V.  Association,  1  Woods,  386,  Fed.  Cas.  No. 
7,811.  In  such  a  case  the  parties  to  the  trans- 
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action  occupy.  In  respect  to  the  Uea,  the  re- 
lation of  mortgagor  and  mortgagee.  Temple- 
ton  in  this  case  would  occupy  the  relation 
of  mortgagor,  and  Streeper  that  of  mortga^ 
gee,  and  the  principles  of  equity  regulating 
and  controlling  the  "equity  of  redemption" 
apply  in  the  one  case  the  same  as  in  the 
other;  and  the  rights  of  subsequent  grantees 
from  the  vendee  in  the  one  case,  and  from 
the  mortgagor  In  the  other,  are  substantially 
the  same,  and,  we  think,  ought  to  be  secured 
and  governed  by  the  same  rules  and  prin- 
ciples of  equity.  If  the  Elrlcks  had  been 
made  parties  to  the  suit  brought  by  Streeper 
to  foreclose  hla  vendor's  Uen,  as  was  neces- 
sary to  bar  their  right  to  discharge  the  debt, 
and  thus  redeem  the  entire  tract  from  sale, 
they  could,  by  proper  pleadings,  Iiave  pro- 
cured a  clause  in  the  decree  of  foreclosure 
requiring  Wilson's  one-third  interest  to  be 
sold  to  reimburse  them  for  the  sum  they 
were  compelled  to  pay.  Thus  stood  the  eq- 
uities and  rights  of  the  Elrlcks  at  the  date 
of  the  Institution  of  Streeper's  suit  to  fore- 
close his  lien,  and  these  rights  and  equities 
could  not  be  barred  and  extinguished  In  that 
suit  except  by  making  them  partis  thereto. 
The  purchaser  at  the  foreclosure  sale  took 
no  better  title  or  higher  right  than  Streeper 
had.  The  subsequent  grantees  of  Wilson 
have  the  same  rights  and  equities  against 
Houston,  the  purchaser  at  the  foreclosure 
sale  and  plaintiff  below,  as  they  had  and 
could  have  pleaded  against  Streeper.  It  is 
true,  they  were  not  necessary  parties  to  the 
foreclosure  suit,  in  one  sense,  but  unless  they 
were  parties  such  decree  would  not  aftect 
their  equities.  Whatever  they  could  have 
pleaded  against  Streeper  In  that  suit  they 
can  plead  against  the  purchaser  at  Streeper's 
foreclosure  sale  in  this.  They  are  necessary 
parties,  then.  If  it  Is  desired  to  bar  their 
equities.  Mr.  Pomeroy,  in  his  excellent  work 
on  Equity  Jurlsprudience,  states  the  general 
rule  in  similar  cases  as  follows:  "Whenever 
the  mortgagor  has  conveyed  separate  par- 
cels of  the  mortgaged  premises  by  warranty 
deeds  to  successive  grantees,  and  there  are 
no  special  provisions  in  any  of  their  deeds, 
and  no  other  dealings  between  themselves 
or  with  the  mortgagor  which  disturb  the 
equities  otherwise  existing,  a  priority  results, 
depending  upon  the  order  of  conveyance.  As 
between  the  mortgagor  and  all  the  grantees, 
the  parcel  in  his  hands,  if  any,  is  primarily 
liable  for  the  whole  mortgage  debt,  and 
should  be  exhausted  before  having  recourse 
to  any  of  theirs.  As  between  the  grantees, 
their  parcels  are  liable  In  the  inverse  order 
of  their  alienation,  and  any  parcel  charge- 
able first  in  order  must  be  exhausted  before 
recourse  Is  had  to  the  second."  3  Pom.  Eq. 
Jur.  (2d  Ed.)  i  1224,  and  note  1  on  page  1874; 
also  Id.  SS  1225-1228;  Pierce  v.  Moreman,  84 
Tex.  506,  20  S.  W.  821.  We  think  that  the 
rule  here  enunciated  more  than  covers  the 
case  at  bar,  and  the  court  below  erred  In  not 
applying  the  substance  of  this  rule  In  the 
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decision  of  this  case,  as  the  pleadings  and 
eTldence  of  appellants  clearly  entitled  them 
to  the  sale  of  Wilson's  Interest  to  reim- 
burse them  for  the  Incumbrance  they  were 
adjudged  to  discbarge,  and  for  which  Wil- 
son was  primarily  liable.  We  therefore  order 
that  the  Judgment  In  this  cause  be  reversed, 
and  remanded  to  the  lower  court  for  the 
single  purpose  of  entering  the  decree  herein 
that  William  EIrick,  A.  J.  Elrick,  and  S.  P. 
Elrlck,  upon  payment  into  the  registry  of  the 
district  court,  for  Mrs.  M.  li.  Uouston,the  sum 
of  $35o.31,  with  interest  at  the  rate  of  6  per 
cent,  per  annum  from  October  2,  1891,  within 
a  reasonable  time  from  the  date  of  the  ren- 
dition of  this  Judgment  in  the  district  court, 
to  be  fixed  by  the  district  court,  tie  sale  msde 
by  the  sheriff  of  Wichita  county  under 
Streeper's  foreclosure  decree,  and  the  deed 
executed  by  said  sheriff  to  Mrs.  M.  L.  Hous- 
ton for  said  320  acres  of  land,  of  date  Octo- 
ber 2,  1894,  be  set  aside,  canceled,  and  for 
naught  held,  and  that  the  said  Elricks  haye 
decree  In  their  favor  against  the  said  Wil- 
son, condemning  his  one-third  undivided  in- 
terest in  said  land  to  sale,  to  reimburse  the 
said  Elricks  in  full  for  the  said  sum  of  money 
and  Interest  so  deposited  and  paid  by  them. 
This  court  would  render  the  decree  here, 
but,  as  it  will  affect  the  title  to  lands  In 
Wichita  county,  it  is  deemed  better  policy 
to  have  the  decree  entered  in  the  district 
court  there,  and  hence  we  order  it  accord- 
ingly. We  further  order  that  the  costs  of 
this  appeal  be  taxed  against  appellees,  but 
that  they  have  Judgment  in  the  district  court 
against  the  Elricks  for  all  their  costs  Incur- 
red In  that  court,  with  the  like  Judgment  In 
favor  of  the  Elricks  against  A.  B.  Wilson. 


CULBBRTSON  v.  METROPOLITAN  ST. 

RY.  CO. 

(Supreme  (3onrt  of  Missouri,  Division  No.  2. 

June  30.  1896.) 

Strbbt  Railways  — Fbrboxal  Injurim  —  Nboli- 
oescb— bvidbncb. 

1.  In  an  action  against  a  street  cable  rail- 
way company  for  the  death  of  plaintiff's  dece- 
dent, caused  by  a  collision  with  a  buggy  in 
which  deceased  was  driving,  it  appeared  that 
deceased,  on  seeing  defendant's  car,  turned  to 
the  right,  in  which  direction  there  was  not 
room  for  a  buggy  to  pass  between  the  tracks 
and  the  street  curb,  whereas,  if  he  had  turned 
to  the  left,  the  accident  could  have  been  avoid- 
ed. Held,  that  it  was  reversible  error  to  ad- 
mit, over  defendant's  objection,  a  city  ordinance 
requiring  vehicles,  when  meeting  each  other, 
to  keep  to  the  right,  as  it  had  no  application  to 
a  meeting  between  a  street-railway  car  and  a 
buggy. 

2.  On  the  issue  as  to  whether  defendant's 
watchman  was  negligent  In  sipmallng  deceased 
to  cross,  the  conditions  at  such  time  being  undis- 
puted, evidence  that  the  watchman  was  drink- 
ing is  inadmissible. 

3.  To  entitle  an  expert  to  be  asked  as  to 
within  what  distance  a  cable  car  could  have 
been  stopped,  the  conditions  existing  at  the 
time  must  be  incorporated  in  the  question. 

4.  The  fact  that  deceased  was  signaled  by 
defeDdant'B  watchman  to  cross  the  tracks  of 


defendant's  cable  road  did  not  relieve  deceased 
of  the  duty  to  use  ordinar^r  care  for  his  protec- 
tion from  approaching  trains. 

5.  In  instructing  the  jury  as  to  the  duty  of 
defendant's  gripman  on  its  cable  car  to  watch 
out  for  persons  upon  the  tracks,  they  should  be 
informed  also  of  the  paramount  duty  of  using 
every  reasonable  precaution  for  the  safety  of 
the  passengers  upon  the  car. 

6.  Negligence  of  defendant's  flagman  sta- 
tioned at  the  crossing  of  two  cable  street  rail- 
way^  in  signaling  a  person  to  cross  the  tracks  is 
not  "negligence  m  operating  the  car"  (Rev.  St. 
1889,  i  4425);  and  therefore,  when  the  negli- 
gence of  the  flagman  is  relied  on,  in  addition  to 
the  alleged  negligence  of  defendant's  gripnuD, 
it  is  error  to  instruct  solely  for  the  penalty  im- 
posed by  such  section. 

Appeal  from  circuit  court,  Cass  county; 
W.  W.  Wood,  Judge. 

Action  by  Mollie  CSulbertson  against  tlie 
Metropolitan  Street-Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

The  plat  referred  to  is  the  opinion  will  be 
found  on  the  opposite  page. 

R.  T.  Railey,  Jas.  Bhick,  and  Pratt,  Perry 
&  Hagerman,  for  appellant  Buckner,  Bird 
&  Lake  and  W.  L.  Jerrott,  for  respondent 

GANTT,  J.  This  Is  an  action  by  the  wid- 
ow of  William  Culbertson,  deceased,  for 
damages  occasioned  by  the  killing  of  her 
husband  In  a  collision  between  a  cable  street 
car  on  defendant's  road,  in  Kansas  City, 
with  a  buggy  in  which  plalntHTs  husband 
was  riding  and  driving  at  the  time.  The 
action  was  commenced  in  Jackson  county, 
and  a  change  of  venue  waa  awarded  to  Cass 
county,  where  there  were  a  verdict  and  Judg- 
ment for  $5,000,  from  which  defendant  ap- 
peals. 

Plaintiff's  husband  was  killed  a  few  feet 
north  of  the  "Junction"  of  Delaware  and 
Ninth  streets,  in  Kansas  City,  on  May  27, 
1803.  To  intelligently  imderstand  the  situa- 
tion, reference  must  be  had  to  the  plat  ac- 
companying this  opinion,  which  was  in  evi- 
dence in  the  circuit  court.  The  street-car 
line  runs  south  on  Delaware  street,  and  at 
Ninth  street  crosses  the  double-track  cable 
railway  of  what  was  then  known  as  the 
"Kansas  City  Cable-Railway  Company,"  or 
"Ninth  Street  Line,"  running  east  and  west. 
The  cable  ropee  of  the  two  companies  pass 
at  right  angles,  but  the  Ninth  Street  Line 
has  the  upper  rope;  and  hence,  for  one  of 
the  Metropolitan  Street-Railway  Company's 
trains  or  cars  to  pass  over  this  crossing  its 
gripman  must,  in  order  to  avoid  striking  the 
rope  of  the  other  line,  at  a  proper  distance 
before  reaching  the  crossing,  loosen  his  grip, 
and  dix^  the  cable  which  pulls  his  train  or 
car,  and  allow  his  train,  of  Its  own  momen- 
tum, to  cross  the  Ninth  street  tracks.  Dela- 
ware street  approaches  Ninth  on  an  upgrade 
of  nearly  6  per  cent  In  the  practical  opna- 
tlon  of  the  road,  defendant's  trains  stop  or 
slow  down  about  100  feet  north  of  this  cross- 
ing, and,  upon  a  signal  from  a  flagman  sta- 
tioned at  the  Junction,  the  gripman  puts  his 
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train  In  full  motion  nntil  be  gets  to  a  slight 
curye  In  the  track,  where  be  drops  bis  cable 
rope  at  the  point  known  as  the  "let-go,"  and 
then  the  train  proceeds  with  the  momentum 
thus  acquired  up  the  grade,  and  across  the 
tracks,  where  the  grip  again  takes  hold  of 
the  cable.  The  defendant's  road,  as  it  ap- 
proaches this  crossing  from  the  north,  makes 
a  curve  to  the  east,  and  runs  southeasterly 
nntil  it  comes  within  a  few  feet  of  the  side- 
walk on  the  east  side  of  Delaware  street, 
opposite  the  building  standing  In  the  angle 
between    Main    and    Delaware.     For    some 


distance  from  the  junction  north  there  Is  not 
enough  room  between  defendant's  street-car 
track  and  the  sidewalk  for  an  ordinary  sin- 
gle buggy  to  pass;  but  on  the  west  side  of 
the  street,  between  the  track  and  the  side- 
walks, there  is  ample  roadway  for  veblderL 
Just  south  of  the  Junction,  Main  and  Del*- 
ware  streets  run  together;  and  from  that 
point  south  the  street  is  known  as  "Main 
Street,"  and  the  tracks  on  tbe  prolongation 
of  what  was  Delaware  street  extend  north- 
eastwardly to  a  Junction  with  tracks  of  tbe 
same  company  on  Main  street     Between  tbe 
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two  sets  (>r  tracks,  after  they  cross  Ninth 
street,  thei-e  is  a  broad  pared  roadway,  in 
which  a  team  can  stand  in  safety.  On  the 
day  plaintiff's  husband  was  lillled,  he  drove 
north  between  the  hours  of  5  and  6  o'clock 
In  the  afternoon,  on  Main  street,  between 
the  Main  and  Delaware  streets  traclis,  into 
this  intervening  space  between  the  roads. 
At  this  point,  according  to  Mr.  Brent,  who 
was  riding  in  the  buggy  with  Culbertson 
when  he  was  killed,  they  came  to  a  dead 
staudBtlll  about  25  feet  from  the  Ninth  street 
track.  He  details  their  movements  from 
this  on.  He  says,  at  a  signal  from  a  man 
who  turns  the  "gypsy"  at  this  junction,  Mr. 
Culbertson,  who  was  driving,  started  north 
across  the  Ninth  street  tracks,  into  the 
mouth  of  Delaware  street.  He  started  as 
slow  as  a  horse  could  start.  He  crossed  the 
Ninth  street  tracks  tight  at  the  comer  of  the 
Times  or  Junction  ticket  office  building,  and 
on  the  tracks  of  the  defendant's  street  rail- 
way, and  was  driving  down  the  track  north. 
Just  as  their  hind  wheels  were  on  the  north 
track  of  the  Ninth  Street  Line,  they  saw  a 
cable  car  Just  north  of  them  on  these  same 
tracks,  in  the  act  of  starting  south,  directly 
towards  them.  Thereupon  they  pulled  their 
horse  into  the  right  or  east  of  the  track. 
The.car  was  then  somewhere  between  50  and 
100  feet  from  them,  according  to  his  guess. 
When  Culbertson  saw  the  car  approaching, 
he  made  a  desperate  effort  to  turn  to  the 
right,  or  east  of  the  car,  and,  seizing  bis 
whip,  Increased  the  speed  of  his  horse;  and, 
when  near  the  point  16  feet  north  of  the 
north  rail  of  Ninth  Street  Line,  the  car  and 
the  buggy  collided,  for  want  of  space  for 
both  between  the  track  and  sidewalk,  and 
Culbertson  was  thrown  out  on  the  rock  side- 
walk, right  about  the  telegraph  pole,  and  In- 
jured so  that  he  died.  The  grlpman  stopped 
his  car  so  that  its  front  or  south  end  extend- 
ed a  few  feet  south  of  the  buggy.  The  grip- 
man,  at  the  time,  was  making  the  crossing; 
that  is  to  say,  he  had  "let  go"  the  cable,  and 
it  was  moving  with  acquired  momentum,  and 
deceased  was  driving  rapidly  north,  attempt- 
ing to  get  where  the  space  was  wider  be- 
tween the  sidewalk  and  the  tracks.  Had 
deceased  turned  to  the  left  when  he  discov- 
ered the  car  on  the  track,  he  could  have 
easily  avoided  the  collision.  Point  D  on  the 
plat  represents  the  telegraph  pole  alluded  to 
by  the  witnesses.  E  is  the  Junction  of  the 
east  rail  of  defendant's  track  with  the  north 
rail  of  Ninth  street  track,  at  the  southwest 
comer  of  the  Times  or  Junction  building. 
O  is  the  south  end  of  the  curve  in  the  road, 
and  B  is  its  north  end.  From  the  Junction 
of  the  rails  of  the  two  roads  at  the  corner 
to  the  telegraph  pole  is  16  feet,  the  point  of 
collision.  From  their  Junction  to  the  let-go 
Is  50  feet  6  inches.  From  E  to  the  beginning 
of  the  curve  Is  71  feet. 

The  petition  charges  13  distinct  acts  of  neg- 
ligence, the  most  important  of  which  are  the 
failure  to  have  a  competent  flagman;   fail- 


ure to  have  sufficient  number  of  flagmen; 
tliat  the  flagman  negligently  signaled  Cul- 
bertson to  cross;  that  the  flagman  negligent- 
ly permitted  Culbertson  to  drive  on  the 
tracks  when  the  train  had  been  signaled  to 
cross;  that  the  watchman  was  negligently 
stationed  on  the  north  side,  instead  of  south 
side,  of  the  crossing;  that  the  gripmau  neg- 
ligently failed  to  stop  his  car  after  Culbert- 
son got  Into  a  place  of  danger. 

The  testimony  for  the  plaintiff  consisted  of 
the  evidence  of  Mr.  Tuttle,  who  made  the 
plat  in  evidence.  He  explained  the  points 
and  relative  distances,  and  the  manner  of 
making  a  crossing  by  two  cable  lines.  Mr. 
Brent,  in  addition  to  the  portions  of  his  evi- 
dence already  noted,  testified  that  Culbert- 
■son  turned  the  horse  to  the  right,  although 
be  (Brent)  remembered  no  vehicles  bein^  to 
the  left.  He  gave  as  the  reason  for  going 
to  the  right  that  "it  was  the  natural  inclina- 
tion of  every  driver  to  go  to  the  right,  and 
because  the  law  required  htm  to  do  so."  As 
supporting  this  theory,  plaintiff  offered  sec- 
tion 701  of  the  Bevised  Ordinances  of  Kansas 
City,  requiring  each  vehicle  meeting  another 
to  turn  to  the  right,  although  the  defendant 
at  the  time  objected  to  the  introduction  of 
such  section  as  incompetent  and  having  no 
application  to  the  case  where  a  vehicle  met 
a  street  car.  This  la  one  of  the  errors  re- 
lied upon  In  the  argument.  Ordinance  No. 
40,075  was  offered,  this  being  an  ordinance 
to  regulate  the  method  of  crossing,  and  re- 
quired the  defendant's  cars,  before  making 
the  crossing,  to  stop  or  slow  down  100  feet 
north  thereof,  for  a  signal.  Other  witnesses 
testified  for  the  plaintiff,  and  the  tendency 
of  their  testimony  was  to  show  that  there 
was  but  a  single  watchman  at  the  crossing; 
that  he  gave  a  signal,  which  Culbertson  evi- 
dently tt>ok  for  him  to  cross,  and  these  wit- 
nesses so  understood  it;  and  that  Culbertson 
undertook  to  make  the  crossing  at  the  time 
the  train  was  north  of  the  curve;  and  that 
the  grlpman  was  not  looking  ahead  until  at 
or  about  the  time  the  collision  occurred. 
Some  of  this  testimony  was  also  to  the  effect 
that  there  were  vehicles  on  the  west  of  Del- 
aware street  which  might  have  interfere<l 
with  Culbertson's  driving  at  such  place,  but 
they  practically  concede  that  Culbertson 
whipped  up  his  horse,  and  drove  rapidly, 
turning  to  the  right,  and  that  the  whole  trans- 
action occurred  almost  instantaneously.  A. 
J.  Akers  (who,  at  a  former  trial,  had  testi- 
fied for  the  defendant,  and  such  testimony 
was  offered  by  the  defendant)  was  called  as 
a  witness  for  the  plaintiff,  and  it  appeared 
that,  at  the  time  of  the  accident,  he  had  been 
in  the  employ  of  the  Ninth  Street  Line  as  a 
sort  of  watchman  for  foot  passengers  upon 
the  pavement;  and  he  testified  that  Looney, 
the  defendant's  flagman,  was  under  the  in- 
fluence of  liquor  upon  the  day  in  question, 
and  had  been  in  the  habit  of  getting  under 
the  influence  of  liquor,  of  which  fact  the  su- 
perintendent of  the  road  had  prior  to  that 
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time  been  advlaed.  This  testimony  was  con- 
tradicted by  tbat  of  defendant's  witness  Jobn 
Peterson  and  Looney,  and,  besides  this,  the 
testimony  abowed  tbat  Akers  and  Looney  had 
had  some  trouble;  but,  in  addition  to  permit- 
ting proof  of  the  condition  of  Looney  at  the 
time,  the  court,  over  the  objection  of  the  de- 
fendant, permitted  the  plaintiflf  to  proTe  that 
he  had  been  in  the  habit  of  getting  under  the 
Influence  of  liquor  prior  to  tbat  time,  and 
tbat  defendant  was  notified  thereof. 

Upon  the  defendant's  behalf,  there  was  am- 
ple testimony  that  the  unfortunate  accident 
was  brought  about  solely  through  the  fault 
of  Culbertson,  who,  after  starting  to  go  over 
the  crossing,  instead  of  turning  to  the  left, 
where  there  was  plenty  of  room,  attempted 
to  whip  up  his  horse  and  drive  In  to  the  right, 
ahead  of  the  train,  and  there  was  not  time 
after  the  appearance  of  danger  to  stop  the 
car.  W.  G.  Grimes  testified  that  be  was 
driving  in  an  open  buggy  south  on  Delaware 
street,  and  was  approaching  the  crossing  of 
the  two  lines  at  the  junction  when  his  atten- 
tion was  attracted  to  the  gypsyman  attempt- 
ing to  turn  Culbertson's  horse  to  the  left. 
Orimes  had  stopped  just  before  the  crossing 
of  the  Ninth  street  tracks,  to  let  the  car 
going  east  pass,  and  there  was  plenty  of 
room  for  Culbertson  and  his  buggy,  after  the 
car  passed  east,  to  have  turned  to  the  west 
of  witness,  or  even  east,  when  he  would 
have  been  out  of  danger,  bat  the  horse  about 
this  time  turned  towards  the  comer  of  the 
sidewalk,  and,  going  faster,  was  caught  at 
or  about  the  telegraph  pole.  M.  A.  Pursley, 
who  was  the  assistant  ticket  agent  in  the 
Burlington  ticket  office  at  the  southwest  cor- 
ner of  Ninth  and  Delaware  streets,  saw  the 
accident  from  his  otflce,  and  saw  Culbert- 
son's horse  and  buggy  first  when  they  were 
on  the  Ninth  street  tracks;  and  he  says  there 
was  plenty  of  room  then  for  the  driver  to 
have  turned  out  to  the  west,  and  to  have 
avoided  the  collision.  George  W.  C.  Bryant 
saw  the  accident  from  the  same  point;  saw 
Culbertson  drive  onto  the  Ninth  street  tracks 
at  the  same  time  defendant's  car  was  com- 
ing up  Delaware  street  to  make  the  crossing. 
He  says  that  Culbertson  saw  the  car,  rushed 
his  borse  up  turned  to  the  right,  and  tried 
to  beat  the  car.  J.  C.  Ashton  was  seated  on 
the  west  side  of  the  grip  car,  near  the  grip- 
man,  and  did  not  see  the  horse  and  buggy 
untU  just  before  the  accident,  when  they  were 
within  'our  or  five  feet  of  the  front  of  the 
train,  at  which  time  the  gripman  had  already 
let  go  of  the  cable,  and  was  trying  to  stop  the 
car,  and.  from  the  time  he  first  saw  the  ap- 
pearance of  danger,  the  grip  car  went  about 
its  own  length.  He  says  tbat  the  gripman 
bad  been  ringing  his  bell  from  the  time  he 
got  the  signal  to  cross,  and  applied  his  brakes 
to  stop  the  car  about  the  time  the  witness 
first  saw  the  borse.  Charles  A.  Morrison  saw 
the  bor«  and  buggy  about  the  time  Culbert- 
son was  going  to  cross  the  Ninth  street 
tracks,  and  the  car  was  then  about  45  feet 


distant,  and  the  horse  was  going  as  fast  aa 
the  car;  that  there  was  nothing  to  prevent 
the  buggy  from  taming  to  the  left;  and  that, 
when  the  car  stopped  after  the  collision,  it 
was  not  to  the  Ninth  street  track.  E.  R. 
Wilson  stood  by  the  telegraph  pole  where 
the  accident  happened;  saw  Culbertson  drive 
on  the  Ninth  street  tracks  from  behind  the 
east-bound  Ninth  street  car,  and  then,  com- 
ing in  a  good,  fast  trot,  after  angling  the  cor- 
ner, whipped  bis  horee  up.  The  approach- 
ing cable  train  was  then  in  the  curve,  and 
the  gripman,  when  he  flrat  saw  him,  was  let- 
ting go  of  the  cable  rope,  was  bent  over  to  let 
It  go,  and.  as  he  raised  up,  applied  the  levers 
to  stop  the  car.  That  the  time  Intervening 
between  the  seeing  of  the  horse  on  the  Ninth 
street  tracks  and  the  car  at  the  curve,  and 
the  accident,  was  very  short.  He  also  says 
that  Culbertson  could  have  turned  to  the 
left  without  any  hindrance.  S.  B.  Mlddleton 
was  In  the  Junction  ticket  ofllce  at  the  time 
of  the  accident.  Culbertson's  horse  was  go- 
ing slowly  when  he  first  saw  it,  south  of  Ninth 
street,  but  after  that  the  horse  seemed  to 
take  two  or  three  Jumps,  which  brought  him 
to  the  telegraph  pole  where  the  accident  oc- 
curred. Robert  Dunlap,  a  police  officer,  was 
stationed,  at  the  time  of  the  accident,  at  the 
Junction  near  the  Burlington  ticket  office,  and 
flnt  saw  Culbertson  driving  north  between 
the  two  tracks  on  Ninth  street.  At  that 
time  he  saw  the  defendant's  train  approach- 
ing the  crossing,  and  yelled  to  Culbertson  to 
"look  out,"  and  just  then  Culbertson  reach- 
ed for  his  wlilp,  and  struck  his  horse,  which, 
instead  of  getting  ofT  of  the  track,  went  at 
a  lively  gait  right  into  the  car,  a  distance  at 
about  15  feet.  The  car  was  leaving  the  curve 
when  Culbertson  reached  for  the  whip,  and 
appeared  to  be  in  danger.  The  gripman  was 
looking  for  the  place  to  make  the  let-go. 
Culbertson  drove  to  the  north,  and  seemed  to 
try  to  beat  the  car  to  the  point  of  accident, 
but  failed.  The  distance  between  the  car 
and  the  buggy  when  Dunlap  first  saw  the 
situation  was  about  46  feet,  and  the  whole 
of  the  car  had  not  passed  the  telegraph  pole 
when  it  was  stopped.  He  saw  nothing  west 
of  the  track  to  prevent  Culbertson  turning 
there.  The  time  occupied  by  the  car  In  go- 
ing from  the  point  where  the  let-go  is  to  the 
Ninth  street  track  is  about  nine-tenths  of  a 
second,  the  cable  running  about  900  feet  a 
minute.  Witness  thought  It  was  about  22 
feet  from  the  let-go  to  the  point  of  the  ac- 
cident, but  the  front  of  the  grip  car  is  about 
11  feet  in  front  of  the  place  where  the  grip- 
man  stands.  There  is  a  space  of  about  from 
5  to  10  feet  in  which  the  let-go  must  be  mad« 
in  order  to  make  the  crossing.  Cornelius 
Cronin,  a  policeman,  was  stationed  about  12 
feet  north  of  the  Junction,  near  the  tele- 
graph pole,  and  did  not  see  Culbertson  until 
after  he  had  passed  over  the  Ninth  street 
tracks,  and  the  car  was  then  about  20  feet 
away.  Culbertson  was  driving  right  to- 
wards the  car,  and  attempted  to  get  away 
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tnm  it  by  drlrlng  down  the  east  side  at  a 
Itvtiy  gait  That  tbe  whole  thing  happened 
quicker  ttian  it  would  talce  one  to  toil  it.  J. 
W.  Overholtzer  was  the  conductor  of,  and 
•n  the  rear  end  of,  tbe  Ninth  street  cable 
which  was  going  east,  and  saw  the  entire 
accident.  The  Ninth  street  train  had  just 
passed  over  the  defendant's  traclc,  and  stop- 
ped, and  be  heard  some  one  tialioolng,  and 
at  the  same  time  saw  the  defendant's  train 
coming.  Gulbertson  was  driytng  slowly  at 
flrst,  but,  when  he  noticed  the  car  coming, 
he  slapped  his  horse  excitedly  with  the  lines, 
picked  up  his  whip,  and  tried  to  rush  past 
on  the  east  aide  of  tbe  track,  and  to  I>eat 
the  car  through  the  narrow  space  t>etween 
the  track  and  the  telegraph  pole.  There  was 
nothing  in  the  way  on  tbe  west  side  of  tbe 
track.  CnIt>ert8on  was  within  about  25  feet 
mt  the  car  when  be  whipped  up  ills  horse. 
Alfred  Cochran  was  standing  near  the  tel- 
egraph pole  at  the  time  of  the  accident,  and 
heard  the  bell  of  defendant's  car.  Looking, 
he  aaw  that  the  car  had  Just  turned  the 
carve;  hear  some  one  yell;  saw  the  horse  and 
hnggy;  yelled  to  Cuibertson  to  turn  to  the 
left,  bat  the  latter  paid  no  attention,  but 
atrack  bis  horse  with  tbe  whip,  and  seemed 
to  want  to  go  down  the  east  side,  and  beat 
the  car,  while  there  was  nothing  on  the  left- 
hand  side  to  prevent  his  driving  that  way. 
A.  J.  Akers.  upon  the  former  trial,  testified 
that  be  bad  supervision  over  tbe  crossing  at 
Ninth  and  Delaware  streets,  and  saw  defend- 
ant's train  on  Delaware  street,  and  then  saw 
a  baggy  with  two  men  coming  north.  The 
gypsyman  flrst  threw  the  lever  or  gypsy 
which  depresses  the  cable,  and  signaled  the 
defendant's  car  with  a  white  stick  which  he 
osed  for  that  purpose,  but  did  not  flag  the 
boggy  to  come  across.  There  was  a  Ninth 
•treet  car  standing  at  the  junction,  going 
east.  Cull)ertson  drove  around  the  rear  end 
of  that  car,  notth  on  defendant's  track,  and 
the  witness  thought  he  was  going  to  cross 
over  to  the  west  side  of  Delaware  street 
As  Cull>ertson  came  up,  the  gypsyman  or 
flagman  yelled  at  him  to  get  off  of  the  track, 
and  tried  to  ward  him  off  with  his  club  to- 
wards the  west.  Cuibertson  paid  no  atten- 
tion, but  came  right  along  tbe  defendant's 
track,  and  encountered  the  watchman,  wno 
tried  to  wave  him  off;  and  then  the  witness 
yelled  at  him,  as  he  was  standing  a  little 
farther  north  still,  and  about  that  time  Cui- 
bertson urged  his  horse  on,  and  ran  right 
into  the  place  of  collision.  Fred  Looney  was 
tbe  man  who  attended  to  the  gypsy,  which 
depresses  tbe  cable  in  order  to  let  defend- 
ant's cars  cross  the  Ninth  street  tracks.  He 
la  the  man  that  plaintiff  claims  was  the  de- 
fendant's sole  watchman  at  tbe  janction.  He 
aays  be  signaled  the  car  when  it  was  north 
•f  tbe  curve,  and  gave  no  signal  to  Culbert- 
aoB.  He  flrst  saw  Cuibertson  when  tbe 
horse  dashed  by  him,  and  struck  at  the  horse 
with  a  stick,  and  yelled,  "Pull  over  to  the 
teftr'     Cuibertson  paid  no  attention,  whip- 


ped up  his  horse,  and  drove  north  Into  tbe 
narrow  space  where  the  collision  happened. 
Witness  looked  before  signaling  defendant's 
car,  and  tbe  track -to  tbe  south  was  then 
clear.  There  was  a  Ninth  street  car  going 
east,  standing  at  the  junction,  and  Calbert- 
son  must  have  come  from  behind  that  car. 
Witness  tried  to  stop  Cuibertson,  but  did  not 
have  time  to  stop  the  car  before  tbe  collision 
occurred.  J.  W.  Stewart  was  the  conductor 
of  defendant's  train,  and  was  a  few  feet 
from  the  fron-  end  of  the  coach,  which  was 
an  open  or  summer  car.  He  was  collecting 
fftres  of  passengers,  and  heard  some  one  yell; 
looked  up,  and  saw  Cuibertson  al>out  30  feet 
in  front  of  the  car  as  It  was  then  rounding; 
tbe  curve.  After  rounding  that  curve,  there 
was  not  much  time  to  act  The  gripman  took 
bis  lever  with  both  hands,  and  went  over 
with  it,  and  made  the  throw,  which  was  the 
only  way  to  do  it,  and  came  up  holding  his 
brakes.  Cuibertson  whipped  up  his  horse, 
and  drove  right  unto  the  car.  C.  H.  Mosely 
was  tbe  grrlpman  on  defendant's  car.  He 
says  there  Is  a  let-go  just  after  the  train  gets 
out  of  tbe  sjuth  end  of  the  curve,  and  a 
space  of  only  four  or  five  feet  where  tbe  let- 
go  can  be  made.  What  Is  known  aa  a  "grip 
trap"  marks  the  place  of  the  let-go.  A  grip- 
man,  when  be  gets  in  the  curve,  must  keep 
his  eye  on  the  grip  trap,  in  order  to  make 
the  let-go  at  the  proper  place;  otherwise  a 
severe  accident  may  occur.  When  he  was  Just 
about  through  the  curve,  he  heard  some  one 
yell,  and,  glancing  up,  saw  the  horse  and 
buggy  right  In  front  of  tbe  car,  when  ovor 
with  his  lever,  made  his  throw  for  tbe  let-go, 
and  came  up  with  his  brakes  set  The  thing 
was  all  over  then;  the  accident  had  occurred. 
If  he  had  not  made  the  let-go,  what  is  known 
as  the  "throw  sheave"  would  have  Ijeen  In- 
jured, the  machinery  broken,  and  the  train 
wrecked,  injuring  the  passengera  thereof. 
Witness  had  been  looking  for  the  grip  trap 
when  be  glanced  up  and  saw,  Cuibertson. 
Tbe  bone  and  buggy  dashed  right  In  front 
of  the  grip  car,  although  before  that  he  had 
kept  his  eye  on  the  track  towards  the  south 
after  getting  the  signal,  and  saw  nothing  be- 
tween the  train  and  the  crossing. 

Sections  090  and  844  of  tbe  Revised  Ordi- 
nances of  Kansas  City  were  offered,  provkl- 
ing  that  no  person  should  drive  upon  tbe 
streets  at  faster  than  a  moderate  gait,  or  In 
such  a  manner  as  to  come  in  collision  with  or 
strike  any  other  object  or  person,  and  that 
street  can  should  at  all  times  Ije  entitled  to 
the  track,  and  that  the  driver  of  every  ve- 
hicle on  the  track  shall  turn  out  so  as  to 
give  the  street  car  unot>structed  passage. 
John  Peterson  saw  Looney  on  the  day  of  tbe 
accident;  was  working  with  him  at  the  time; 
and  says  that  T/>oney  was  not  intoxicated. 
He  also  says  that  Akers  and  liooney  had 
some  time  previous  to  tbe  trial  had  some 
trouble,  and  there  was  some  feeling  between 
them.  A.  J.  Johnson  was  a  watchman  at 
tbe  Janction  at  the  time  of  tbe  accident. 
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and  saw  two  men  coming  down  the  street  In 
a  buggy.  That  the  watchman  who  attends 
the  gypsy  threw  It,  put  his  foot  on  it,  and 
signaled  defendant's  train.  That  just  about 
that  time  Culbertson  came  aiong  in  the  bug- 
gy, and  the  watchman  there  and  others  yell- 
ed at  him  to  stop  and  get  out  of  the  way,  and, 
as  he  droye  by  the  gypsyman,  the  latter 
struck  at  his  horse,  and  tried  to  turn  it  to 
the  left,  or  up  Ninth  street  Just  as  this  was 
done,  Culbertson  wlilpped  up  the  horse,  and 
drove  right  on  down  to  the  point  of  coiiiston. 
Cull>ertBon  liad  plenty  of  time  to  turn  out  of 
the  way.  He  could  have  seen  the  car  com- 
ing, and  the  witness  thought  tliat  he  must 
hare  seen  it  W.  F.  Guion,  a  newspaper 
reporter,  was  standing  In  front  of  the  Bur- 
lington ticket  office;  saw  Culbertson  and 
Brent  come  down  Main  street,  and  stop  be- 
fore crossing  the  Ninth  street  tracks,  and 
until  a  car  on  tbat  line  passed  east  As  soon 
as  tliat  car  passed,  Culbertson  drore  right 
down  on  the  crossing  without  a  signal,  and, 
as  soon  as  he  reached  the  crossing,  the  gyp- 
syman attempted  to  stop  the  horse,  and  other 
watchmen  and  flagmen  liegan  to  yell,  to  at- 
tract his  attention  to  the  danger  he  was  in. 
Culbertson  could  easily  liave  turned  to  the 
west  and  gotten  out  of  danger.  However, 
he  whipped  up  ills  horse,  which  dashed  ahead 
into  the  place  of  collision.  The  gripman  was 
ringing  his  bell,  and  tried  to  stop  as  soon  as 
the  danger  became  apparent  E.  C.  McYey, 
a  traveling  salesman,  was  seated  on  the  grip 
car,  by  the  side  of  the  gripman;  says  the 
car  was  signaled  to  come  ahead,  and.  Just 
after  the  train  started,  he  saw  the  buggy 
right  on  the  track  ahead  of  him;  that  Cul- 
bertson drove  out  from  behind  the  car,  on 
the  Ninth  street  track,  suddenly,  and  the 
gripman  tried  to  stop  the  car  at  once,  and 
made  the  quickest  stop  be  ever  saw.  S.  M. 
Calloway  witnessed  the  accident  from  a  bug- 
gy on  West  Ninth  street;  saw  Cultiertson 
before  he  reached  the  Ninth  street  tracks; 
says  they  were  driving  in  a  trot  then,  and 
immediately  thereafter  started  up  faster;  saw 
no  signal  given  them  to  cross;  that  the 
gypsyman  grablied  at  the  horse  as  it  went 
by,  and  the  watchman  yelled;  that  Culbert- 
son could  have  turned  east  or  west  when  on 
the  Ninth  street  tracks,  but  did  not  seem  to 
notice  defendant's  train  until  he  got  onto 
the  Ninth  street  tracks,  and,  when  first  seen, 
the  grlpcar  was  past  the  curve.  The  car 
was  stopped  very  quickly  by  the  gripman. 
The  instructions  will  be  noticed  In  the  opin- 
ion and  the  discussion  of  the  case. 

1.  There  was  manifest  error  in  admitting 
Id  evidence,  in  l>ehalf  of  plaintiff,  section  701 
of  the  Revised  Ordinances  of  Kansas  City, 
which  reads:  "Sec.  701.  In  all  cases  where 
persons  meet  each. other  In  vehicles  In  any 
street,  avenue,  alley  or  other  public  place 
In  this  city,  each  person  so  meeting  shall 
turn  to  the  right  of  such  street,  avenue,  alley 
or  other  public  place,  so  as  to  enable  such 
vehicles  to  pass  each  other  without  collision." 


To  Its  Introduction  defendant  strenuously  ob- 
jected at  the  time.  This  ordinance.  In  the 
very  nature  of  things.  Is  only  applicable  to 
those  persons  who  are  driving  in  vehicles 
wliich  are  free  to  move  to  the  right  or  left 
as  occasion  may  require,  and  not  to  street 
cars  running  in  grooved  tracks  or  on  fixed 
rails,  and  which  cannot  be  moved  from  these 
fixed  tracks  without  great  danger  to  passen- 
gers therein,  and  to  the  car  Itself.  The  ordi- 
nance would  be  absurd  if  It  was  Intended  to 
apply  to  railroads.  Booth,  St.  Ry.  Law,  { 
302;  Spurrier  v.  Railway  Co.,  3  Wash.  G59, 
29  Fac.  340;  Megan  v.  Railroad  Co.,  15  N.  Y. 
380.  This  much  counsel  for  plaintiff  con- 
cedes now,  but  urges  that  It  was  not  intro- 
duced for  such  purpose,  but  was  introduced 
to  show  deceased  was  in  the  exercise  of  ordi- 
nary care  in  driving  to  the  right  We  are  not 
Impressed  with  this  reasoning.  The  effect  of 
the  evidence  was  obvious.  It  said  to  the 
Jury  that  plaintiff's  husband  was.  in  the  ex- 
ercise of  care,  and  obeying  a  positive  ordi- 
nance, in  driving  to  the  right  when  in  fact 
that  ordinance  was  wholly  inapplicable  to  the 
case.  It  could  not  possibly  throw  any  light 
on  the  conduct  of  deceased  In  driving  to  the 
right  at  that  point.  It  was  his  duty  to  get 
off  of  the  track,  as  the  cars  had  the  right  of 
way;  and  it  was  a  matter  of  no  concern 
whether  he  went  to  the  right  or  to  the  left 
If  there  was  sufficient  roadway  on  l>oth  sides. 
The  point  wherein  he  was  cliarged  by  defend- 
ant with  gross  contributory  negligence  was 
that  seeing  there  was  not  sufficient  roadway 
between  the  tracks  of  defendant  and  the  ele- 
vated stone  sidewalk  on  the  right,  he  reck- 
lessly attempted  to  beat  the  car  through  this 
narrow  passage,  and  the  effect  of  tliis  evi- 
dence was  to  Justify  him  in  going  to  the 
right  instead  of  the  left,  which  offered  a 
safe  roadway.  Especially  hurtful  was  this 
evidence  in  view  of  the  testimony  of  Brent 
that  "deceased  drove  to  the  right  because  the 
law  says  he  shall  go  to  the  right"  Nor  was 
the  error  cured  by  the  eighth  instruction. 
The  office  of  that  Instruction  was  to  inform 
the  jury  that  another  ordinance  required  Mr. 
Culbertson,  when  driving  on  the  tracks  of  de- 
fendant, to  turn  aside  at  the  approach  of  a 
car,  so  as  to  leave  the  track  unobstructed. 
It  nowhere  undertakes  to  withdraw  this 
Ordinance  701  or  any  other  evidence  In  con- 
flict with  the  eighth  instruction.  Consider- 
ing that  this  section  701  was  admitted  over 
the  specific  objection  "that  It  does  not  apply 
to  street  railroads  laid  along  the  street,  for 
the  reason  that  the  car  cannot  turn  to  the 
right  or  left"  and  that  its  effect  was  neces- 
sarily harmfid,  and  that  it  was  not  explicitly 
withdrawn  from  the  jury  by  a  timely  Instruc- 
tion, It  must  be  ruled  reversible  error. 

2.  Eror  is  assigned  in  permitting  plaintiff  to 
prove,  not  merely  that  Looney,  the  man  in 
charge  of  the  gypsy,  was  under  the  Influence 
of  liquor  at  the  time  he  gave  the  signals  for 
the  train  to  move  south  over  the  crossing,  but 
to  go  further  and  show  by  Akers  that  Liooney 
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was  a  man  addicted  to  drinking  Intoxicating 
liquors,  and  that  be  (Akere)  had  notified  the 
dlTlslon  superintendent  of  this  habit  of  Loo- 
noy's.  To  properly  understand  the  objection 
to  this  evidence,  reference  must  be  made  to 
the  record.  It  la  there  disclosed  that  Akers 
was  asked  aa  to  whether  Looney  was  sober 
or  intoxicated,  and  he  answered  that  he  was  a 
man  that  drank  more  or  less,  some  days  more 
than  others;  that  he  was  on  this  day  "under 
the  influence  of  liquor";  that  he  had  talked 
with  the  superintendent,  Graves,  about  Loo- 
uey's  being  a  drinking  man.  On  cross-exam- 
ination, he  admitted  he  never  saw  Looney  take 
a  drink;  did  not  know  whether  he  took  more 
than  one  drink  on  tliat  day  or  not;  only  knew 
by  smelling  it  on  him;  stated  no  other  facta 
tending  to  prove  Intoxication.  Evidence  of 
Intoxication  which  unfits  one  for  his  duties  la 
competent  in  some  ca^es  in  investigating 
whether  bis  acts  are  negligent  or  not  The 
mere  habit  of  taking  an  occasional  drink  can- 
not, however,  be  regarded  as  any  evidence  of 
intoxication  in  the  practical  administration  of 
justice,  whatever  abstract  tlworieB  physiolo- 
gists may  advance  on  this  subject  The  evi- 
dence should  and  must  go  further,  and  show 
that  the  liquor  aCCects  the  particular  individ- 
ual In  such  a  way  as  to  incapacitate  him  to 
some  extent  to  attend  to  his  duties.  In  this 
case  no  such  evidence  was  offered.  It  was 
left  to  the  speculation  and  imagination  of 
each  juror  to  surmise  how  much  liquor  Looney 
drank  on  that  day,  and  how  much  influence  it 
bad  over  him  at  the  moment  of  the  giving  of 
the  signal  to  cross.  Indeed,  it  Is  difficult  to 
see  bow  it  was  at  all  material.  It  was  cer- 
tainly immaterial  whether  he  was  drunk  or 
sober  If  he  was  negligent  in  directing  the  car 
to  move  over  the  crossing  when  he  did.  U 
be  was  negligent,  the  company  Is  liable, 
whether  he  was  drunk  or  aaXter.  There  is  no 
dispute  whatever  about  his  giving  the  signal, 
and  how  could  it  affect  defendant's  liability 
that  he  gave  it  while  "imder  the  Influence  of 
liquor"?  Had  there  been  any  question  wheth- 
er he  signaled  the  train  to  come  on,  and  the 
surrounding  facts  were  not  known,  proof  that 
be  was  so  drunk  as  to  be  incapable  of  properly 
discharging  his  duties  might  tiave  been  Intro- 
duced, from  which  inference  of  negligence 
could  be  drawn.  But  that  is  not  this  case. 
1'rent  swears  that  Looney  gave  the  signal, 
and  that  be  and  others  understood  it  was  in- 
tended for  Culbertson  to  drive  on.  Looney 
admits  he  gave  it,  but  says  It  was  for  the  car 
to  come  on.  Whether  it  was  a  negligent  act 
so  far  as  defendant  Is  concerned  depends  not 
on  whether  he  was  drunk  wtaoi  he  did  It,  but 
whether  the  signal,  In  view  of  all  the  sur- 
roundings and  attendant  circumstances,  was  a 
negligent  act,  irrespective  of  his  Intentions  or 
condition.  The  nature  of  his  act,  as  already 
said,  must  be  adjudged  by  the  relative  posi- 
tions and  distances  of  the  cable  car  and  the 
buggy  of  deceased  from  each  other,  the  speed 
at  which  they  were  traveling,  and  whether  a 
reasonably  careful  driver  in  charge  of  the  bng^ 


gy  could  have  safely  crossed  the  Ninth  street 
tracks  to  the  west  side  of  Delaware  street  after 
the  signal  was  given  the  car  to  make  the  cross- 
ing. These  facts  must  have  determined  the 
prudence  or  negligence  of  the  act,  and  not  the 
physical  condition  of  Looney  at  the  time. 
Doubtless,  there  are  many  cases  in  which  It 
would  be  a  strong  circumstance  tending  to 
prove  negligence;  but  upon  the  admitted  facts 
of  this  case,  and  from  plaintiff's  own  stand- 
point, we  cannot  see  how  the  previous  habits 
of  the  gypsyman  would  elucidate  the  facts  In 
Issue.  We  can  see,  however,  how  they  might 
easily  prejudice  the  jury  against  the  defend- 
ant. Warner  v.  Railroad  Go.,  44  N.  1.  465; 
Balbvad  Co.  v.  Randall  (Ga.)  11  S.  E.  706; 
Railroad  Co.  v.  Colvln  (Pa.  Sup.)  12  Atl.  337. 

3.  The  proper  hypothetical  question  was  not 
asked  Trueblood.  The  place  in  controversy, 
or  the  grade  at  this  point,  and  the  other  con- 
ditions existing  there,  were  not  incorporated 
in  the  question.  The  witness,  without  any 
qualification,  was  permitted  to  state  within 
what  distance  a  train  could  be  stepped.  lo 
what  distance  a  train  under  ordinary  circum- 
stances could  have  been  stopped  Is  one  thing, 
and  a  very  different  thing  within  what  dis- 
tance this  train  could  have  been  stopped;  due 
regard  being  had  to  the  safety  of  the  train  in 
making  the  let-go,  and  of  the  safety  of  thv 
passengers,  at  this  particular  place,  and  nn 
der  the  peculiar  circumstances,  after  the  grip- 
man  discovered  Culbertson  was  trying  to  pass 
on  the  east  As  to  these  particulars  he  had 
not  qualified  hlms^.  A  service  of  five  or  six 
months  only  in  working  on  another  cable  line 
was  hardly  sufficient  of  Itself  to  enable  the 
witness  to  testify  int^ligently,  without  more 
details  as  to  facts  surrounding  this  cose;  and, 
ea  a  matter  of  fact  his  evidence  is  quite  dif- 
ferent from  that  of  other  witnesses  on  this 
point 

4.  Among  other  instructions,  th6  court  gave 
the  following  for  plaintiff:  "(6)  If  the  jury 
shall  believe  from  the  evidence  In  the  case 
the  flagman  stationed  at  the  crossing  near 
which  the  plaintiff  was  Injured  signaled  Gnl- 
b«rtBon  to  go  over  said  crossing,  then  said 
Culbertson  had  the  right  to  presume  the 
train  of  defendant  would  not  move  over  the 
crossing  while  he  was  diligently,  complying 
with  the  invitation  of  said  flagman;  and, 
if  yon  flnd  that  said  Culbertson  was  so  in- 
vited to  go  over  said  crossing,  then  no  negU- 
gence  can  be  imputed  to  him  In  his  attempt 
to  go  over,  unless  the  danger  of  so  attempting 
tu  go  over  at  that  time  was  so  imminently 
and  obviously  apparent  that  no  prudent  per- 
son would  have  attempted  so  to  do."  The 
principal  vice  in  this  Instruction  is  that  not- 
withstanding the  evidence  greatly  prepon- 
derated against  plaintiff's  claim  that  the  flag- 
man signaled  her  husband  to  pass  over  the 
crossing,  but,  on  the  contrary,  made  strenu- 
ous efforts  to  prevent  bis  doing  so,  by  warn- 
ing him,  and  attempting  to  drive  bis  horse 
back,  and  urging  him  to  the  left,  instead  of 
the  right,  the  court  tells  the  Jury  that  Mr. 
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Onlbertson  had  a  right  to  presume  the  cars 
would  not  move  over  the  crossing  while  he 
was  diligently  complying  with  such  Inrita- 
tion.  This  matter  occurred  In  broad  day- 
light, on  an  open  street.  The  cars  were  in 
full  view  of  deceased,  had  he  looked  in  the 
direction  he  was  driving;  but  counsel  for 
plaintiff  and  her  witnesses  say  he  was  "ob- 
livious." This  court  has,  time  and  again, 
condemned  the  giving  of  an  Instruction  In- 
dulging such  presumption  in  a  case  where 
the  evidence  was  so  conflicting.  Besides,  It 
is  not  the  law  that  a  traveler,  especially  an 
adult,  as  In  this  case,  laboring  under  no 
disabilities,  can  disregard  all  the  laws  of 
prudence  himself,  and  blindly  trust  the 
street-railway  companies  to  take  care  of 
htm,  and  to  observe  all  the  requirements  of 
the  law  and  the  ordinances.  Whether  de- 
ceased was  guilty  of  contributory  negligence, 
on  the  one  hand,  and  the  defendant  of  neg- 
ligence, on  the  other,  were  questions  of  fact 
for  the  court  and  the  jury.  Railroad  tracks 
are  places  of  danger,  though  trains  are  run 
thereon  under  the  most  careful  observance 
of  the  strictest  regulation;  and  a  traveler 
approaching  such  a  track  is  bound  to  use 
reasonable  care  to  look  out  for  cars  before 
attempting  to  cross,  and  it  is  only  when  he 
himself  is  in  the  exercise  of  reasonable  care 
for  his  own  safety  that  be  has  the  right.  In 
the  absence  of  information  to  the  contrary, 
to  rely  upon  the  presumption  that  the  com- 
pany in  charge  of  the  cars  will  perform  its 
duty,  and  observe  the  requirements  of  the 
law  and  ordinances.  This  instmctlon  re- 
quired no  exercise  of  prudence  whatever  up- 
on the  part  of  deceased;  and  counsel  for 
plaintiff,  by  Insisting  he  was  oblivious  of  the 
coming  train,  seem  to  concede  thi^t  he  was 
exercising  no  care  for  his  safety.  Such  a 
one  cannot  Invoke  the  presumption  of  com- 
pliance with  duty  on  the  part  of  others.  The 
rule  of  contribufory  negligence  Is  not  chan- 
ged or  abrogated  by  reason  of  a  statute  or 
ordinance  imposing  the  duty  on  account  of  a 
▼lolatlon  of  which  the  Injury  results.  Wel- 
ter ▼.  Railway  Co.,  120  Mo.  635,  23  S.  W. 
1061,  and  25  S.  W.  532;  Lynch  v.  Railway 
Co.,  112  Mo.  420,  20  S.  W.  642. 

There  Is  another  serious  objection  to  this 
Instmctlon.  It  Is  this:  It  Impliedly  assumes 
that  the  accident  was  caused  while  deceased 
was  making  the  crossing,  when  in  fact  he 
made  the  crossing  safely,  and  the  sole  cause 
of  his  injnry  was  that  he  turned  to  the  right, 
and  drove  into  the  narrow  passage  between 
the  tracks  and  the  sidewalk  on  the  east  of 
the  street,  and,  to  use  the  language  of  plain- 
tiff's brief,  "from  a  review  of  all  fhe  huge 
mass  of  testimony,  it  will  be  seen  that  the 
whole  case  was  predicated  upon  the  negli- 
gence of  the  gripman  as  the  proximate  cause 
ot  the  Injury."  This  being  so,  there  was  no 
good  reason  for  plaintiff  praying  an  Instruc- 
tion as  to  the  crossing,  nor  for  the  court  giv- 
ing It,  If  the  case  depended  entirely  upon 
the  subsequeat  actions  of  deceased  aad  the 


gripman.  The  crossing  was  safely  made, 
and  there  was  ample  room  and  time  for  de- 
ceased to  have  driven  to  the  west,  and  have 
avoided  all  danger  of  collision.  Granting 
that  the  sigrnal  was  to  Culbertson,  It  was  in 
no  sense  an  Invitation  to  him  to  drive  to 
the  right,  and  Into  a  dangerous  defile,  when 
he  could  as  readily  have  driven  to  the  left, 
out  of  danger. 

5.  Plaintiff's  third  Instruction  should  have 
been  modified  to  the  extent  of  qualifying  thO' 
duty  of  the  gripman  to  keep  a  constant  look- 
out by  Informing  the  Jury  that  he  had  also 
the  paramount  duty  of  using  every  reason- 
able precaution  for  the  safety  of  the  pas- 
sengers on  bis  car,  and  that  If  deceased 
rapidly  and  unexpectedly  approached  the  car 
at  the  moment  the  gripman  was  making  the 
let-go,  and  when  his  attention  was  necessa- 
rily directed  to  that  important  and  essential 
duty,  such  a  momentary  diversion  of  bis  at- 
tention was  not  negligence  on  the  part  of 
the  gripman.    The  two  duties  are  consistent. 

0.  The  court.  In  its  first  instruction,  re- 
quired the  jury  to  render  a  verdict  for  the 
absolute  penalty  of  $5,000  If  they  found  de- 
fendant was  guilty  of  the  acts  or  omissions 
set  out  In  said  instruction,  that  such  act  or 
acts  or  omisslofls  on  the  part  of  the  defend- 
ant. Its  agents,  servants,  or  employes,  so 
found  to  exist,  were  carelessness  and  negli- 
gence which  directly  contrlboted  to  said  Cul- 
bertson's  death,  and  that  he  was  In  the  exer- 
cise of  ordinary  care.  Defendant  challenges, 
this  instruction  because  it  fixed  the  verdict 
arbitrarily  at  95,000.  The  acts  specified  in. 
the  instruction  included  negligence  "In  fail- 
ing to  employ  capable  watchmen,"  and  "la 
falling  to  have  a  sufficient  number  of  watch- 
men at  the  junction  in  question,"  and  then 
"negligence  in  the  gripman  In  operating  the- 
traln."  Now,  negligence  in  employing  in- 
competent flagmen,  and  in  not  having  a  sufll- 
dent  number  of  competent  flagmen.  Is  not 
"negligence  In  operating  the  car  or  train"; 
and  in  such  cases  the  verdict  is  not  flxed  at 
$5,000,  but  the  Jury  may  give -a  sum  not 
exceeding  $5,000.  It  has  been  uniformly 
ruled  that  where  different  acts  of  net^lgence- 
are  alleged  and  relied  upon  In  this  state, 
and  some  of  them  bring  the  case  within  the 
penalty  clause  of  section  4125,  Rev.  St.  1889, 
and  others  bring  the  case  within  section. 
4426,  it  Is  error  to  Instruct  solely  for  the 
penalty.  Crumpley  y.  Railroad  Co.,  98  Mo. 
34,  11  8.  W.  244;  King  v.  Railway  Co.,  98 
Mo.  235,  11  S.  W,  663;  Rapp  v.  RaUroad  Co., 
106  Mo.  423,  17  S.  W.  487. 

7.  We  have  responded  to  the  very  able  and 
exhaustive  briefs  of  counsel  for  appellant  on 
the  foregoing  points,  but  it  seems  to  us  that 
the  last  proposition,  that  the  demurrer  to 
the  evidence  was  erroneously  overruled,  is 
well  taken.  Before  driving  upon  the  Ninth 
street  crossing,  Culbertson,  the  deceased, 
had  he  looked,  could  hare  seen  the  train  ap- 
proaching from  the  north.  According  to. 
Mr.  Trent,  who  sat  in  the  buggy  with  him,. 
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they  had  passed  safely  over  the  Ninth  street 
tracks,  and  were  Immediately  upon  defend- 
ant's track,  going  north.  When  the  hind 
wheels  of  Culbertson's  buggy  had  Just  pass- 
ed, or  were  yet  on  the  north  rail  of  Ninth 
street  track.  It  Is  certain  that  Culbertson 
then  saw  the  train  was  approaching.  In- 
stead of  turning  to  the  left  of  defendant's 
iracks,  which  would  have  required  an  Im- 
measurably short  time,  he  seized  ills  whip, 
and,  lashing  his  horse,  plunged  quickly  for- 
ward to  his  right,  with  the  intent  of  beating 
the  approaching  car  through  the  narrows 
between  the  track  and  the  sidewalk.  The 
horse  was  shown  to  be  gentle  and  readily 
handled.  All  this  time,  as  Culbertson  knew, 
the  train  was  moving  south  to  the  crossing, 
with  the  bell  ringing.  In  two  seconds  the 
buggy  had  collided  with  the  cars.  There 
is  no  eTidence  that  the  gripman  did  or  could 
have  seen  Mr.  Culbertson  prior  to  the  buggy 
coming  on  the  track  north  of  the  Ninth 
street  line,  nor  would  ordinary  care  demand 
he  should  do  so.  The  theory  upon  which  the 
recovery  Is  sought  Is  that  the  gripman  did 
not  exercise  care  to  prevent  injury  to  de- 
ceased after  discovering  him  In  peril.  Aa 
to  this,  the  evidence  does  not  show  that  the 
gripman  knew  or  anticipated  that  deceased 
would  attempt  to  go  to  the  right  when  he 
flrst  saw  him  at  the  crossing,  and  that,  re- 
ceiving the  signal  which  governed  his  move- 
ments, he  put  his  car  under  full  headway, 
to  make  the  crossing,  and  kept  his  eye  along 
the  street,  for  the  plate  over  the  let-go. 
Making  the  let-go  successfully,  he  raised  his 
eyes,  when  all  the  evidence  indicates  that 
he,  for  the  flrst  time,  discovered  deceased 
rapidly  approaching  from  the  east  side;  and 
the  proof  Is  uncontradicted  that  the  train 
was  stopped  opposite  the  buggy,  by  the  rapid 
and  successful  action  of  the  gripman.  To 
hold  the  gripman  to  a  higher  degree  of  care 
than  was  here  exhibited  would  be  utterly 
unreasonable;  but,  If  he  had  been  negligent 
In  not  stopping  sooner,  we  think  the  whole 
evidence  shows  a  clear  case  of  contributory 
negligence  on  the  part  of  deceased  In  at- 
tempting to  beat  the  cars  beyond  the  nar- 
row roadway,  by  rapid  driving  to  the  right, 
and  that  this  conduct  of  deceased  was  the 
proximate  cause  of  his  death.  In  view  of 
all  the  facts,  we  simply  reverse  the  Judg- 
ment. 

SHERWQOD  and  BtTROESS,  33.,  concur. 


WILSON  V.  STATE. 

(Snpreme  Court  of  Arkansas.     June  27,  1896.) 

Crimixal  Law— Vknub — Pkoop. 

The  venur  in  a  criminal  case  need  not 
be  proved  beyond  a  reasonalile  doubt. 

Appeal  from  circuit  court,  Oreen  county; 
Felix  a.  Taylor,  Judge. 


Leonard  A.  Wilson  was  convicted  of  aaaanlt 
and  battery,  and  appeals.     Aflirmed. 

The  appellant  was  indicted  for  assault  and 
battery,  alleged  to  have  been  committed  In 
Green  county,  was  convicted,  and  appealed  to 
this  court  The  evidence  tends  to  show  thai 
the  offense  was  committed  on  Lower  White 
Oak  Island,  and  that  this  Island  Is  In  the  St. 
Francis  river,  and  that  the  river  is  the  bound- 
ary between  Craighead  and  Green  counties. 
Instructions  were  given  by  the  court  and  ex- 
cepted to  by  the  defendant,  but  the  giving  of 
them  was  not  made  a  ground  of  the  motion 
for  new  trial.  According  to  the  rulings  of 
this  court  the  exceptions  were  waived  by  fail- 
ure to  make  them  grounds  of  the  motion  for  a 
new  trial,  and  are  not  before  us  for  consldem- 
tlon.  The  appellant  asked  the  court  to  give  to 
the  Jury  the  following  Instruction,  to  wit:  "(2) 
The  Jury  are  instructed  that,  before  they  can 
find  the  defendant  guilty,  they  must  find,  be- 
yond a  reasonable  doubt,  that  the  crime.  If 
any,  was  committed  in  Green  county,  Arkan- 
sas." The  court  refused  to  give  this  Instruc- 
tion, to  which  the  defendant  excepted,  filed  a 
motion  for  a  new  trial,  making  the  refusal 
to  give  this  Instruction  a  ground  of  his  mo- 
tion, which  was  overruled,  whereupon  he  ap- 
pealed to  this  court.  There  was  conflict  In 
the  evidence,  sonle  of  which  tended  to  show 
the  offense  was  commlttd  In  Green  county, 
while  some  of  the  evidence  tended  to  show 
that  it  was  committed  In  Craighead  county. 

Leonard  A.  Wilson,  pro  se.  E.  B.  Kins- 
worthy,  Atty.  Gen.,  for  the  State. 

HUGHES,  J.  (after  stating  the  facts).  Was 
there  error  in  the  court's  refusal  to  Instruct 
the  Jury  that,  unless  the  venue  was  proven 
beyond  a  reasonable  doubt,  the  defendant 
could  not  be  convicted 'i    Upon  this  question 

j  there  is  diversity  of  Judicial  opinion,  and  It 
may  be  that  a  majority  In'  number  of  the 
rulings  are  that  the  venue  must  be  proven  be- 
yond a  reasonable  doubt  Bishop,  in  the  first 
volume  of  his  New  Criminal  Procedure  (sec- 
tion Si4,  subd.  2),  says:  "As  In  other  Issues 
the  proof  is  not  required  to  be  delivered  in  the 
words  of  the  Indictment.  Any  ordinary  evi- 
dence sutfices  which  In  fact  leads  the  Jury 
to  the  conclusion  beyond,  It  is  perhaps  com- 
monly assumed,  a  reasonable  doubt  But  we 
have  some  authority  for  saying  that  the  doc- 
trine of  reasonable  doubt  does  not  extend  to 

!  this  Issue,  being  only  Jurisdictional,"— citing 
Cox  V.  State,  28  Tex.  App.  92,  12  S.  W.  483; 
Achterberg  v.  State,  8  Tex.  App.  463;  HofC- 
man  v.  State,  12  Tex.  App.  40(i,  407,  to  which 
we  add  Richardson  v.  Com.,  80  Va.  124;  An- 
drews V.  State,  21  Fla.  698;  State  t.  Dent,  6 
Rich.  (S.  C.)  382.  We  believe  that  this  is  the 
more  reasonable  view  of  this  question,  as  the 
question  of  venue  is  a  question  affecting  only 
the  Jurisdiction  of  the  court,  and  does  not  In 
fact  affect  the  question  of  the  defendant's 
guilt  The  venue  must  be  proven,  but  the 
question  is  whether  it  must  be  proven  beyond 
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a  reasonable  doubt  or  by  a  preponderance  of 
tbe  evidence  only.  As  Bishop  says.  It  is  often, 
and  perhaps  generally,  assumed  that  it  must 
be  proven  beyond  a  reasonable  doubt;  but  we 
see  no  reason  in  this  assumption.  To  bold  that 
it  may  be  proven  by  a  preponderance  of  the 
evidence,  and  that  the  doctrine  of  reasonable 
doubt  has  no  application  where  the  quantum 
of  proof  required  to  show  the  venue  In  a  crim- 
inal case  Is  involved,  deprives  tbe  defendant 
of  no  right,  for  it  is  only  bis  guilt  that  la  re- 
quired to  be  proven  beyond  a  reasonable 
doubt  We  are  of  tbe  opinion  that  It  Is  sufll- 
clent.  In  a  criminal  prosecution,  to  prove  the 
venue  by  a  preponderance  of  evidence  only. 
There  was  no  error  in  the  court's  refusal  to 
give  Instruction  No.  2  asked  by  tbe  defendant 
The  Judgment  is  affirmed. 


SIMONS  V.  PAGE!  et  aL 
(Supreme  Court  of  Tennessee.     June  11,  189G.) 

JUDOMEXT  RkvITBD  iLQAIHST  BZBCOTOR— RB8 

JCDIOATA. 

Where,  on  scire  facias,  judgment  recov- 
ered against  a  decedent  is  revived  against  his  ex- 
ecutor, without  any  answer  being  interposed  by 
the  latter  to  said  writ,  the  judgment  is  conclu- 
sive upon  the  executor  that  he  has  assets  to  sat- 
isfy the  jud|;ment8,  and  he  cannot  afterwards 
defeat,  by  bill  in  chancery,  the  satisfaction  of 
the  judgment  from  his  own  goods,  on  the  ground 
of  no  assets"  or  "plene  admioistravit,"  unless 
he  was  prevented  from  mailing  such  defense 
by  fraud  or  accident. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; J.  L.  T.  Sneed,  Chancellor. 

Bill  by  Ellen  Simons  against  J.  C.  Page 
and  others.  There  was  a  judgment  for  com- 
plainant and  defendants  appeal.    Ueversed. 


W.  W.  Goodwin,  for  appellant  Page, 
ry  Craft,  for  appellee. 


Hen- 


ALLEN,  Special  Judge.  Complainant  filed 
her  bill  in  the  chancery  court  against  defend- 
ants to  enjoin  the  collection  of  two  execu- 
tions Issued  upon  a  Judgment  of  this  court 
rendered  at  the  last  term  in  two  cases  styled 
"Ellen  Simons,  Administratrix,  Plaintiff  in 
Error,  v.  Page,"  being  Nos.  52  and  55  on 
Shelby  law  docket  of  this  court  at  the  last 
term.  Tbe  facts  are  as  follows,  to  wit:  J. 
C.  Page  recovered  two  separate  Judgments 
against  James  Simons  before  a  Justice  of  the 
peace,  for  f400  and  $304.20,  respectively. 
James  Simons  died,  leaving  Ms  wife,  Ellen 
Simons,  surviving.  The  widow,  Ellen  Si- 
mons, petitioned  the  county  court  to  appoint 
ber  administratrix  of  tbe  estate  of  said 
James  Simons,  deceased,  and  she  was  ap- 
pointed and  qualified  as  such  administratrix. 
J.  C.  Page  had  writs  of  scire  facias  issued  by 
tbe  Justice  of  the  peace  before  whom  said 
Judgments  had  been  rendered  against  James 
Simons,  which  writs  were  directed  to  Ellen 
Simons  as  administratrix  of  James  Simons, 
deceased,  commanding  ber  to  api>ear  before 


said  Justice  and  show  cause  why  these  Judg- 
ments against  James  Simons  should  not  be 
revived  against  ber  as  administratrix.  These 
writs  were  duly  served  on  said  Ellen  Simons 
as  administratrix  of  James  Simons,  de- 
ceased, but  she  made  no  appearance  before 
the  Justice,  and  never  answered  said  writs 
of  scire  facias,  and  both  of  said  Judgments 
were  revived  against  the  said  Ellen  Si- 
mons, administratrix  of  .Tames  Simons,  de- 
ceased, on  September  20,  1891.  On  Sep- 
tember 6,  1883,  executions  were  Issued  from 
these  Judgments  against  Ellen  Simons,  ad- 
ministratrix of  James  Simons,  deceased, 
and  were  returned  by  the  officer  indorsed 
nulla  bona.  Upon  this  return  being  made 
of  these  executions,  the  attorney  of  plain- 
tiff, Page,  made  application  in  writing  in 
each  of  said  cases  as  follows:  "To  J.  M. 
Coleman,  J.  P.:  Application  is  hereby  made 
to  you,  on  behalf  of  plaintiff,  J.  C.  Page,  to 
transmit  to  the  circuit  court  of  Shelby  coun- 
ty, at  tbe  next  term  of  said  court  to  be  held 
on  the  third  Monday  In  September,  the  pa- 
pers In  the  cases  of  J.  C.  Page  v.  Ellen  Si- 
mons, administratrix  of  James  Simons,  being 
numbered  13,950  and  13,951  on  your  doclcet 
together  with  the  executions  issued  in  said 
cases  and  returned  nulla  bona,  to  the  end 
that  further  proceedings  may  be  had  there- 
in against  the  administratrix  de  bonis  prop- 
rlis  and  for  devastavit  committed  by  her. 
[SlgnedJ  Wm.  W.  Goodwin,  Atty.  for  Plffs." 
When  said  Coleman,  Justice  of  the  peace, 
made  his  indorsement  upon  the  pai>er8  In 
each  of  said  cases  as  follows:  "These  papers 
are  sent  to  the  circuit  court  of  Shelby  county 
by  order  of  plaintiff's  attorney,  for  further 
proceedings.  This  September  9, 1893.  [Signc<l] 
J.  M.  Coleman,  J.  P."  All  the  papers,  in- 
cluding the  executions,  returned  nulla  bona, 
in  each  of  said  cases,  together  with  said  ap- 
plication of  the  attorney  of  plaintiff  to  trans- 
mit said  papers,  were  transmitted  to  said 
circuit  court  and  filed  in  said  court  On  Oc- 
tober 21,  1893,  orders  for  writs  of  scire  faciab 
were  entered  by  the  circuit  court  of  Shelby 
county  in  each  of  said  cases,  which  was  as 
follows:  "In  this  cause,  upon  motion  of  the 
attorney  for  plaintiff,  it  Is  ordered  that  writs 
of  scire  facias  issue,  to  be  served  upon  Ellen 
Simons,  requiring  her  to  appear  on  Saturday, 
the  28th  day  of  October,  1893,  and  show 
cause  if  any  she  have,  why  executions  should 
not  issue  in  this  cause,  to  be  levied  of  her 
own  goods,  upon  the  judgment  heretofore 
rendered  by  J.  M.  Coleman,  a  Justice  of  the 
peace  of  Shelby  county,  and  upon  which  ex- 
ecution has  heretofore  Issued  and  been  re 
turned  nulla  bona  as  to  assets  in  her  hands 
as  administratrix,  which  executions  have 
been  transmitted  to  this  court  for  further 
proceedings  in  accordance  with  the  statutes 
In  such  cases  provided."  And  scire  facias 
was  issued  from  the  circuit  court  in  each  of 
said  cases,  and  is  as  follows:  "State  of  Ten- 
nessee, to  the  Sheriff  of  Shelby  County- 
Greeting:    Whereas,  in  tbe  circuit  court  of 
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Shelby  connty,  In  Memphis,  on  the  2lBt  day 
of  October,  1S93,  thereof.  In  the  causes  of  3. 
0.  Page,  Plaintiff,  t.  Ellen  Simons,  Adminis- 
tratrix, Defendant,  on  motion  of  the  attor- 
ney for  plaintiff,  It  was  ordered  that  scire 
fbdas  Issue  and  be  served  upon  Ellen  Simons, 
requiring  her  to  appear  on  Saturday,  the  28th 
day  of  October,  1893,  and  show  cause,  If  she 
have  any,  why  execution  should  not  Issue 
in  this  cause,  to  be  levied  of  her  goods,  upon 
the  judgment  heretofore  rendered  by  J.  M. 
Coleman,  a  Justice  of  the  peace  for  Shelby 
county,  and  upon  which  execution  has  here- 
tofore been  issued  and  returned  nulla  bona, 
as  to' assets  In  her  hands  as  administratrix: 
You  are  therefore  commanded  to  make 
known  to  said  Ellen  Simons  the  tenor  and 
effect  of  this  writ,  and  summon  her  to  ap- 
pear before  the  Judge  of  our  court,  at  the 
courthouse  In  the  city  of  Memphis,  on  the 
28th  day  of  October,  1893,  then  and  there  to 
show  cause.  If  any  she  have,  why  said  ex- 
ecution should  not  issue  as  aforesaid.  Here- 
in fall  not,  and  have  you  then  and  there  this 
writ  Witness,  Jolm  A.  Strehl,  clerk  of  said 
circuit  court,  at  office  in  Memphis,  the  3d 
Monday  in  Sept,  1893.  John  A.  Strehl,  Olerk, 
by  L.  E.  BoBwell,  D.  C."  These  writs  were 
not  served  on  Ellen  Simons,  and  alias  writs 
were  issued,  which  were  in  the  same  form 
and  hinguage,  which  were  served,  and  she, 
through  her  counsel,  filed  a  plea  of  "no  as- 
sets" and  "fully  administered."  To  this  plea 
the  plaintiff  demurred,  and  the  court  sustain- 
ed the  demurrer,  and  gave  the  defendant  fur- 
ther time  to  plead  or  make  further  answer 
to  said  writ  of  scire  facias;  and,  no  cause 
being  shown  by  plea  or  answer  why  execu- 
tion should  not  issue  de  bonis  propriis  against 
the  said  Ellen  Simons,  judgment  was  ren- 
dered against  her  In  each  of  said  cases;  and 
she  appealed  to  this  court  and  assigned  er- 
rors, and  the  judgrment  of  the  circuit  court 
was  affirmed  by  this  court  at  the  last  term. 

It  is  insisted  by  the  complainant  that  said 
Page  failed  to  make  of  record  In  the  cir- 
cuit court  a  suggestion  that  the  adminis- 
tratrix had  committed  a  devastavit,  and 
there  was  no  foundation  for  these  writs  of 
scire  facias.  Also,  that  the  writs  of  scire 
facias,  upon  which  said  Judgments  de  bonis 
propriis  were  based,  never  contained  the 
suggestion  of  a  devastavit  having  been  com- 
mitted by  the  administratrix.  Hence  the 
Insistence  is  that  the  circuit  court  did  not 
have  jurisdiction  to  render  said  Judgments 
de  bonis  propriis  against  Ellen  Simons,  ad- 
ministratrix, and  therefore  said  Judgments 
are  void. 

It  Is  also  Insisted  that  the  plea  of  "no  as- 
sets" and  "fully  administered,"  to  said 
writs  of  scire  facias,  did  not  raise  the  ques- 
tion now  urged  by  the  complainant,  and 
that  the  question  is  still  res  non  adjudicata; 
that  it  was  not  involved  in  the  pleadings  in 
the  litigation  in  the  circuit  court,  nor  on 
appeal  In  this  court  The  proceedings  in 
— '-"  cases  were  under  sections  3109-3111, 


MIIL  &  V.  Code,  which  are  as  follows:  "If 
a  Justice's  execution  against  an  executor  or 
administrator  be  returned  'No  property 
found,'  the  Justice  who  rendered  the  Judg- 
ment or  who  holds  the  papers  In  the  cause, 
shall,  on  suggestion  and  application  of  the 
plaintiff,  his  agent  or  attorney,  return  the 
papers  to  the  next  circuit  court  of  his  coun- 
ty." "Upon  said  papers,  scire  facias  shall  be 
issued,  and  all  other  proceedings  be  had 
for  the  satisfaction  of  such  Judgment,  either 
out  of  the  goods  and  chattels,  lands  and 
tenements  of  the  defendant,  in  case  he  has 
wasted  the  assets,  o.-  out  of  the  real  estate 
of  the  deceased "  "Tne  like  proceedings 
shall  l>e  had  in  case  of  an  execution  is- 
sued after  the  death  of  the  debtor,  and  re- 
turned 'Nothing  found'  on  a  Judgment  re- 
covered In  his  lifetime."  When  the  said 
Ellen  Simons,  as  administratrix,  failed  to 
appear  before  the  Justice,  and  suffered  said 
Judgments  against  James  Simons,  deceased, 
to  be  revived  against  her,  without  any 
plea  or  answer  to  said  writs  of  scire  faciaa 
issued  by  the  Justice,  this  was  an  admis- 
sion by  her  that  she  had  assets  in  her  hands 
as  administratrix  belonging  to  the  estate 
of  James  Simons,  deceased,  sufficient  to 
satisfy  said  Judgments,  and  was  conclusive 
upon  her  that  she  had  assets  to  satisfy  said 
Judgments.  3  Williams,  Ex'rs  (7th  Ed.,  by 
R.  &  T.)  pp.  533.  548,  549;  Blount  v.  Hop- 
son,  1  Terg.  399;  White  v.  ArchbUl,  2 
Sneed,  S95;  Oraham  v.  Ruble,  1  Cold.  170. 
"If,  therefore,  upon  fieri  facias  de  bonis 
testatoris,  on  a  Judgment  obtained  against 
an  executor  [or  administrator]  either  no 
goods  can  be  found  which  were  the  tes- 
tator's, or  not  sufficient  to  satisfy  the  de- 
mand, that  Is  evidence  of  a  devastavit: 
and,  therefore  it  Is  very  reasonable  that 
the  executor  should  become  personally  lia- 
ble, and  chargeable  de  bonis  propriis."  3 
Williams,  Ex'rs,  549.  "This  action  may  be 
brought  upon  the  Judgment  against  the  ex- 
ecutor, upon  a  bare  suggestion  of  a  dev- 
astavit, without  any  writ  of  fl.  fa.  first 
taken  out  upon  the  Judgment.  But  the 
usual  course  is,  first,  to  sue  out  a  fieri 
facias  upon  the  judgment  and,  upon  the 
sheriff's  return  of  nulla  bona,  to  bring  the 
action,  and  state  the  Judgment,  the  writ 
and  return  in  the  declaration  or  statement 
of  the  claim,  and  on  the  trial  the  record  of 
the  judgment,  the  fieri  facias,  and  the  re- 
turn will  be  sufficient  evidence  to  prove  the 
case."  Id.  "in  this  form  of  action  the 
Judgment  was  de  bonis  propriis.  The  ex- 
ecutor or  administrator  might  plead  that  he 
did  not  waste,  etc.,  in  manner  and  form, 
etc.,  and  under  this  plea  he  might  give  in 
evidence  that  there  were  goods  of- the  tes- 
tator which  might  have  been  taken  in  ex- 
ecution, and  that  he  showed  them  to  the 
sheriff.  But  the  executor  could  not  ple.nd 
'plene  admlnlstravlt,'  or  any  other  plea 
which  put  his  defense  upon  want  of  as- 
sets;   for  such  plea  would  be  contrary  to 
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wbat  was  admittea  by  the  Judgment,  and, 
if  the  truth  -were  that  he  hkd  no  assets,  he 
should  haye  set  It  up  In  his  defense  to  the 
original  action,  and,  having  neglected  to 
do  so,  he  was  not  permitted  to  say  bo  after- 
wards."   Id. 

Under  the  statute,  the  circuit  court  bad 
Jurisdiction  of  the  proceedings,  and  the  com- 
plainant -waived  the  question  of  jurisdiction 
of  the  court,  If  that  was  a  question,  by  ap- 
pearing and  pleading  "no  assets"  and  "fully 
administered"  to  the  writs  of  scire  facias. 
The  vrrltten  application  of  the  attorney  of 
Page,  the  creditor,  made  to  the  Justice  to 
transmit  the  papers  to  the  circuit  court,  did 
suggest  a  devastavit,  and  that  application 
was  transmitted  and  flled  with  the  other 
inpers  in  the  case  in  the  circuit  court  The 
order  of  the  circuit  court,  which  directed 
the  Issuance  of  the  scire  facias,  stated  there 
was  a  Judgment  before  the  Justice  of  the 
peace,  and  that  execution  had  Issued  from 
said  Judgment,  and  had  been  returned  nulla 
tmna  as  to  assets  in  her  hands  as  adminis- 
tratrix, and  that  the  papers  had  been  trans- 
mitted to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  statutes  in 
such  cases,  and  directed  said  writ  of  scire 
facias  to  issue,  to  be  served  on  said  Ellen 
Simons,  requiring  her  to  appear  and  show 
-cause,  if  she  had  any,  why  execution  should 
not  issue  in  these  cases  to  be  levied  of  her 
own  goods.  Now,  while  this  order  does  not 
state  that  a  devastavit  tiad  been  commit- 
ted, the  facts  stated  in  said  order  make 
out  a  case  of  devastavit,  which  facts  were 
also  recited  in  the  writ  of  scire  facias,  and 
-could  have  been  mot  only  by  a  plea  or  an- 
swer denying  that  she  had  wasted  the  as- 
sets of  said  estate,  unless  it'  was  that  the 
order  and  writ  tailed  to  state  a  sufficient 
cause  of  action  to  give  the  circuit  court  Ju- 
risdiction of  the  proceedings;  and  in  that 
event,  the  administratrix  should  have  de- 
fended said  action  on  that  ground.  But  she 
failed  to  make  either  of  these  defenses,  and 
pleaded  "no  assets"  and  "fully  adminis- 
tered." She  was  concluded  by  the  Judg- 
ment from  making  this  defense,  and  her 
plea  was  stricken  out,  and  Judgment  went 
against  her  de  bonis  proprlis.  The  only 
defense  offered  by  her  in  the  circuit  court 
was  the  defense  she  should  have  made  be- 
fore the  Justice  In  answer  to  the  scire  facias 
issued  there  to  revive  said  Judgments 
against  her  as  administratrix  of  James  Si- 
mons, deceased;  and,  falling  to  make  the 
defense  there  that  there  were  "no  assets" 
and  "fully  administered,"  she  was  conclud- 
«d  by  the  Judgments  from  ever  afterwards 
making  that  d<%fei!se.  And  if  she  could  not 
make  that  defense  in  that  proceeding  after 
Judgment  had  been  revived  against  her  as 
administratrix,  it  would  be  strange.  Indeed, 


if  she  could,  on  the  ground  there  were  real- 
ly no  assets  of  said  estitte,  enjoin  the  col- 
lection of  the  executions  Issued  from  the 
Judgments  de  bonis  proprlis  by  bill  in  chan- 
cery court,  which  she  has  attempted  to  do 
in  this  case  unless  she  was  prevented  from 
making  her  defenses  at  law  by  fraud,  acci- 
dent, or  some  wrongful  act  of  defendant, 
unmixed  with  negligence  on  her  part,  which 
is  not  alleged. 

The  cases  of  Frierson  v.  Heirs  of  Harris, 
5  Cold.  146,  and  Hillman  t.  Hlckerson,  3 
Head,  576,  are  to  the  effect  that  the  writ 
of  scire  facias  Is  a  proceeding,  and  must 
be  based  on  a  suggestion  of  record,  and 
must  be  awarded  by  the  court.  And  when 
an  administrator  has  been  guilty  of  devas- 
tavit, a  suggestion  of  the  devastavit  must 
first  be  made  of  record  as  the  ground  for 
Issuing  the  writ  of  scire  facias,  and  the  writ 
of  scire  facias  must  also  contain  a  sugges- 
tion of  devastavit  If  the  suggestion  of 
record  states  that  there  is  a  Judgment 
against  the  administrator,  and  that  execu- 
tion has  Issued  from  said  Judgment  and 
been  returned  nulla  bona  as  to  assets  of 
the  estate  in  hands  of  administrator,  this 
Is,  in  the  opinion  of  the  court,  equivalent 
to  a  charge  of  devastavit;  but,  like  a  sug- 
gestion of  devastavit  it  is  not  conclusive, 
but  is  sufficient  to  support  a  Judgment  de 
bonis  proprlis,  unless  the  administrator 
pleads  and  shows  that  he  h#s  not  wasted 
the  estate,  which  he  can  do  In  the  face  of 
the  return  of  nulla  bona.  But  If  the  sug- 
gestion of  record  does  not  state  such  facts 
as  make  out  a  case  of  devastavit  of  them- 
selves, then  there  must  be  a  suggestion  of 
devastavit  made  of  record  on  which  to  base 
a  writ  of  scire  facias,  and  said  writ  must 
contain  a  charge  or  suggestion  that  the 
administrator  has  committed  devastavit,  in 
order  to  support  a  Judgment  de  bonis  pro- 
prlis. The  administrator  may  answer  the 
writ  of  scire  facias,  and  show  that  he  has 
not  committed  a  devastavit,  by  showing 
that  there  were  goods  of  the  intestate  which 
might  have  been  taken  on  the  execution, 
and  that  he  showed  them  to  the  sheriff,  or 
that,  after  Judgment,  which  in  law  amounts 
to  a  confession  of  assets,  the  goods  or  as- 
sets of  the  estate  were  destroyed  under 
circumstances  which  exonerated  the  admin- 
istrator from  personal  liability,  because  not 
constituting  a  devastavit.  CrlfUth  v.  Bcas- 
ly,  10  Yerg.  434;  White  v.  ArchbiU,  2 
Sneed,  595;  Graham  v.  Ruble,  1  Cold.  171. 
Notwithstanding  the  Judgments  dc  bonis 
proprlis  against  Ellen  Simons,  adminis- 
tratrix, may  operate  harshly  npon  her,  the 
Judgment  being  valid,  the  court  Is  unable 
to  grant  her  any  relief  on  her  bill,  and  the 
decree  of  the  chancellor  Is  reversed,  and  the 
bill  dismissed. 
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SIMMONS  et  al.  r.  LEONARD  et  al. 

ROBNETT  et  al.  ▼.  SAME. 

(Court  of  Chancery  Appeals  of  Tenneaaee. 

Dec.  23,  1895.) 

TcsAxor  m  Ck>MMON  —  Riobt  of  Co-Tbhant  to 

HuMBBTBAD— RbCOKD  OS   APPBAL— SHOWINO 

AS  TO  Gkastino  of  Appeal. 

1.  A  judgment  in  ejectment  gave  a  portion 
of  the  land  to  some  of  the  plaintiffs,  declared 
that  all  the  parties  held  as  tenants  in  common, 
and  required  defendant  to  pay  costs  and  the 
value  of  rents  and  profits.  Execution  was  is- 
sued on  such  judgment,  and  levied  on  the  inter- 
est decreed  to  defendant  Held,  that  the  fact 
that  defendant  had  held  possession  of  the  whole 
tract  prior  to  the  action,  and  had  defeated  some 
of  the  plaintiffs  under  a  plea  of  limitations,  did 
not  talte  the  case  out  of  the  general  rule  that  a 
tenant  in  common  Is  not  entitled  to  homestead. 

2.  Where  the  record  fails  to  show  that  the 

{>rayer  for  an  appeal  was  granted,  the  case  will 
)e  stricken  from  the  docket. 

Appeal  from  chancery  court,  Marshall  coun- 
ty; W.  S.  Bearden,  ClumceUor. 

Actlona  by  D.  P.  SimmoDB  and  others  against 
J.  M.  Leonard,  executor,  and  others,  and  by 
A.  S.  Robnett  and  others  against  Mrs.  D.  E. 
Leonard  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Appeal  stricken  from 
docket 

W.  W.  Walker  and  P.  0.  Smithson,  for  com- 
plainants. J.  H.  Lewis  and  W.  J.  Leonard, 
for  defendants. 

BARTON,  J.  It  is  stated  by  counsel  for 
both  complainants  and  defendants  in  this  case 
that  the  question  involved  is  whether  or  not  the 
defendant  Mrs.  D.  E.  Leonard  is  entitled  to 
claim  a  homestead  in  the  tract  of  land  in- 
volved In  this  litigation;  she  liavlng  held  and 
claimed  it  under  a  claim  of  right  to  entire 
property  for  some  years  prior  to  the  litigation, 
but  the  result  of  the  litigation  being  that  com- 
plainants had  recovered  something  more  than 
an  undivided  one-half  interest,  and  therefore 
at  the  termination  of  the  suit  were  held  to  be 
tenants  In  common.  The  case  was  originally 
au  ejectment  bill,  and  it  Is  said,  as  stated,  the 
defendants  recovered  an  undivided  Interest, 
and  that  a  decree  was  rendered  against  de- 
fendant for  costs,  and  for  rents  and  profits 
while  she  held  the  land.  On  this  judgment 
for  costs  and  rents  an  execution  w&s  issued 
and  levied  on  the  Interest  which  she  was  de- 
creed to  hold,  which  was  sold,  and  now  she 
claims  a  homestead  In  this  Interest  It  Is  not 
denied  by  her  counsel  tbat  the  law  In  this 
state  Is  that  a  tenant  In  common  cannot  claim 
homestead  as  a  rule,  but  It  is  submitted,  hav- 
ing held  and  claimed  the  entire  estate,  and 
successfully  as  against  some  of  the  original 
complainants,  by  reason  of  the  bar  of  the 
statute  of  limitations,  that  this  presents  a  dif- 
ferent question  from  the  former  ruling  of  our 
courts  on  this  subject  We  are  cited  to  no 
authorities,  and  can  see  nothing  in  this  case 
that  would  distinguish  It  from  any  other 
where  land  was  owned  by  tenants  In  common, 
as.  according  to  the  statements  of  counsel  for 


both  sides,  it  was  in  this  case;  at  least,  such 
are  the  undisputed  results  of  the  suit,  as  to 
which  there  Is  no  further  contest  made. 

But  this  cause  must  be  stricken  from  the 
docket  as  not  being  properly  in  court  in  any 
event  A  final  decree  was  rendered  in  the 
cause  on  the  8th  of  December,  18B4.  That 
part  of  the  decree  relating  to  the  appeal  re- 
cites as  follows:  "But  defendant,  being  dis- 
satisfied with  the  Judgment  of  the  court,  prays 
an  appeal  to  the  next  term  of  the  supreme 
court,  and,  on  application  of  the  plaintiffs  to 
make  bond  In  double  the  value  of  two  years' 
rent  of  the  place,  so  that  they  may  take  Im- 
mediate possession  pending  defendant's  ap- 
peal, it  Is  agreed  that  twenty  days  from  to- 
day, 8tfa  of  December,  ISM,  be  allowed  the  de- 
fendant to  make  appeal  bond,  or  otherwise 
comply  with  the  law  by  taking  the  oath  for 
poor  persons,  before  the  clerk  and  master, 
or  any  Justice  of  the  peace  of  the  county,  and 
also  for  both  sides  to  make  bond  for  doable 
the  value  of  two  years'  rent  of  the  place.  It  ap- 
pearing that  the  rents  are  worth  f  160  per  year. 
Each  side  will  execute  bond  in  the  sum  of 
1000  to  cover  the  said  rents,  and  if  the  i^ln- 
tlffs  execute  said  bond  they  will  be  allowed 
to  take  Immediate  possession  of  the  place,  un- 
less the  defendant  execute  a  like  bond  In  twen- 
ty days."  This  is  all  the  reference  made  In 
the  decree  as  to  the  appeal,  from  which  it  ap- 
pears tbat  the  chanceHor  did  not  grant  the 
appeal,  or,  at  least,  the  record  fails  to  show 
that  he  did.  It  has  been  decided  by  our  su- 
preme court  that  the  cause  is  not  tn  this 
court  unless  the  record  shows  an  appeal  was 
prayed  and  granted,  and  the  cause  wlU  there- 
fore be  stricken  from  the  docket.  The  decree 
recites  the  agreement  of  the  parties  as  to  al- 
lowance of  time  for  an  appeal  bond,  but  does 
not  show  that  the  action  of  the  court  was  in- 
voked or  had  on  the  appeal.  Bailey  ▼.  State 
(Tenn.  Sup.)  32  S.  W.  200;  MUl.  A  V.  Code, 
i  3876;  Camth.  Law  Suit  (MarUn's  Ed.)  M 
280-287;  Craighead  v.  Rankin,  6  Baxt  131; 
O'RUey  y.  Zollicoffer,  4  Yerg.  29S;  Childr«as 
V.  MaiiES,  2  Baxt  12;  Snyder  v.  Summers,  1 
Lea,  482. 

NEIL  and  WILSON,  JJ.,  concur. 

AflSrmed  orally  by  supreme  court,  Janvary 
8,  1896* 


MORALES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1896.) 

Dissenting  opinion.  For  majority  opinion, 
see  36  S.  W.  435. 

DAVIDSON,  J  I  desire  to  enter  my  dis- 
sent from  the  opinion  of  the  majority  of  the 
court  upon  two  questions; 

1.  It  is  held  that  the  charge  Is  InsuflSdent 
I  do  not  propose  to  enter  into  a  discussion  of 
this  question,  ot  the  different  phases  ot  titt 
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charge.  Tlie  reporter.  In  the  statement  of  tbe 
case,  will  report  the  charge  In  full  as  to  the 
questions  Inrolred  In  the  opinion  of  the  court. 
I  think  the  charge  Is  sufficient,  and  correct- 
ly presents  the  Issues  of  the  case.  And  I 
especially  desire  to  dissent  from  that  phase 
of  the  opinion,  which,  If  not  directly,  Indi- 
rectly holds  that  the  charge  as  an  entirety 
cannot  be  looked  to  by  the  Jury.  It  seems 
from  the  opinion,  whether  Intended  or  not, 
that  It  is  held  that,  after  having  given  a  defi- 
nition of  the  different  phases  of  the  homicide, 
in  applying  the  law  to  the  facts,  all  of  these 
dUterent  ingredients  set  out  in  said  defini- 
tions should  be  repeated  in  every  phase  of 
the  charge  in  applying  the  law  to  the  facts. 
I  think  this  is  wrong.  Having  given  a  full 
and  ample  definition  of  murder  in  both  de- 
grees, and  malice,  manslaughter,  adequate 
cause,  and  sudden  passion,  it  was  sufficient, 
in  applying  the  law  to  the  facts,  to  call  the 
Jury's  attention  to  the  fact  that  these  matters 
had  been  theretofore  fully  expressed  In  previ- 
ous ixxrtions  of  the  charge. 

2.  I  desire  to  dissent  from  that  portion  of 
the  opinion  which  reverses  the  case  upon  the 
ground  that  the  defendant  was  not  warned 
before  his  confession,  made  to  Spradiey  and 
Mancbaca,  was  used  against  him  as  impeach- 
ing testimony.  I  do  not  desire  here  to  dis- 
cuss the  question  as  to  whether  or  not  a  de- 
fendant can  be  Impeached  by  using  unwarn- 
ed confessions.  I  express  no  opinion  at  this 
time  upon  that  question.  What  I  desire  to 
say  here  is  that  the  bill  of  exceptions  does, 
not  show  that  the  defendant  was  unwarned  at 
the  time  he  made  the  confessions  testified  to 
by  the  witnesses  Spradiey  and  Manchaca.  The 
bill  recites  "that  the  state,  for  the  purpose  of 
Impeaching  the  defendant,  proved  by  the  wit- 
ness J.  M.  Spradiey  that  the  defendant  told 
witness,  while  under  arrest.  In  Jail,  in  the 
town  of  Nacogdoches,  on  the  same  day  de- 
fendant was  brought  to  Lufkin,  that  defend- 
ant bdd  said  Spradiey  that  he  killed  deceased 
for  his  money,  but  that  he  got  no  money;  and 
by  the  witness  Manchaca,  that  he  [defendant] 
killed  deceased  for  his  money,  and  that  the 
old  negro,  Dick  Sherman,  got  a  part  of  the 
money,  and  that  he  threw  the  rest  of  said 
money  away  when  he  was  arrested.  The 
defendant  objected  to  the  introduction  of  said 
evidence,  for  the  reason  that  the  defendant 
bad  not  been  cautioned  by  either  said  Sprad- 
iey or  Manchaca  at  the  time  of  or  before  such 
statement  was  made,  if  any,  that  any  state- 
ment the  defendant  might  make  to  either  of 
them  might  be  used  against  him  as  evidence 
at  the  trial  of  his  case,  and  the  state  could 
not  be  permitted  to  prove  the  statements  or 
confessions  made  by  the  defendant,  while  un- 
der arrest,  without  first  showing  that  the  de- 
fendant had  been  duly  cautioned  as  the  law 
directs,  for  the  purpose  of  impeaching  said 
defendant,  or  tor  any  other  purpose.  Which 
objections  the  court  overruled,  and  admitted 
the  testimony."  It  will  be  seen  that  this  bill 
does  not  recite,  as  a  fact,  that  the  defendant 


was  not  cautioned.  It  simply  states,  as  his 
ground  of  exception,  that  the  defendant  was 
not  cautioned.  By  signing  and  allowing  this 
bill,  the  Judge  did  not  establish  the  truth  of 
the  grounds  set  forth  In  the  bill,  Imt  simply 
certified  that  such  exceptions  had  been  pre- 
sented to  him,  and  that  he  had  overruled  the 
same.  In  this  state  of  case,  we  must  pre- 
sume that  the  objections  urged  were  not  sus- 
tained by  the  evidence;  else  the  bill  of  ex- 
ceptions would  have  shown  it  It  Is  well  set- 
tled In  this  state,  by  an  unbroken  line  of  au- 
thoritiea,  so  far  as  I  am  informed,  that  where 
the  court  signs  and  approves  a  bill  of  ex- 
ceptions, he  does  not  undertake  thereby  to 
certify  as  correct  the  grounds  of  objection; 
for,  If  he  did,  there  is  hardly  a  bill  of  excep- 
tions that  comes  before  an  appellate  court  but 
what  would  require  a  reversal  of  the  Judg- 
ment. He  simply  certifies  the  fact  that  the 
bill  of  exceptions  was  taken  and  the  matters 
urged  as  grounds  of  objection.  See  Smith  t. 
State,  4  Tex.  App.  626;  Hennessy  v.  State, 
23  Tex.  App.  840.  6  8.  W.  215;  Huffman  v. 
State,  28  Tex,  App.  174,  12  S.  W.  688;  B»- 
zell  V.  State,  29  Tex.  App.  521,  16  S.  W.  782; 
Mallory  v.  State  (decided  at  Austin  term, 
1896)  36  S.  W.  750.  In  such  state  of  case  It 
has  been  held:  "The  Judge's  signature  to  or 
authentication  of  the  bill  does  not  establish 
the  truth  of  bis  ground  of  exception.  It 
merely  certifies  that  the  bill  was  presented  to 
him,  and  his  disposition  of  It."  Ezzell  y. 
State,  20  Tex.  App.  521,  16  S.  W.  782.  It 
will  be  seen,  by  reference  to  the  bill  above 
quoted,  that  the  only  allusion  In  the  entire  bill 
to  the  fact  that  the  defendant  may  or  may  not 
have  been  cautioned  Is  urged  simply  as  a 
ground  of  objection  to  the  admission  of  the 
testimony.  I  desire,  therefore,  to  dissent 
from  that  portion  of  the  opinion  which  over- 
rules the  unbroken  line  of  decisions  In  this 
state  with  reference  to  this  question  without 
even  an  alluslcn  to  them.  If  the  rule  an- 
nounced by  the  majority  in  this  case  Is  to  gov- 
ern bills  of  exception  In  the  future  practice 
In  this  state.  It  will  necessitate  a  reversal  of 
almost  every  case  that  is  brought  before  this 
court.  When  confessions,  dying  declarations, 
and  testimony  of  that  character  Is  Introduced, 
there  is  a  predicate  to  be  laid.  This,  of 
course,  devolves  upon  the  state,  before  using 
It  as  original  testimony.  Whether  a  proper 
predicate  has  been  laid  for  the  introduction 
of  such  testimony  is  not  a  question  for  the 
Jury,  usually,  but  for  the  decision  of  the  court; 
and  where  bills  of  exception  are  taken  to  the 
introduction  of  this  testimony,  they  must  re- 
cite as  a  fact,  not  as  a  ground  of  objection, 
that  the  proper  predicate  was  not  laid  author- 
izing the  Introduction  of  such  evidence  As 
said  before,  I  do  not  desire  to  enter  into  a 
discussion  of  the  case  as  to  whether  confes- 
sions made  after  arrest,  the  accused  not  be- 
ing warned,  can  be  used  as  Impeaching  tes- 
timony. An  intimation  of  that  sort  was 
thrown  out  In  the  Quintana  Case,  29  Tex. 
App.  401,  16  S.  W.  258,  and  expressly  held 
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ta  the  opinion  of  the  court  In  Phillips  t.  State, 
31  S.  W.  272.  There  is  another  rule  in  this 
state,  and,  so  far  as  I  am  apprised,  backed 
by  an  unbroken  Une  of  decisions,  that  a  bill 
of  exceptions  must  manifest  what  is  the  sup- 
posed error  relied  upon  by  the  party  taking 
the  bill,  and  that  no  Inference  will  be  indnl- 
t:ed  in  favor  of  the  allegations  ot  the  bill. 
We  think  it  must  be  clear  and  explicit,  and  it 
devolves  upon  the  party  taking  the  bill  to 
make  it  so.  For  collated  authorities,  see  Will- 
son's  Or.  St  ii  2368,  2516.  It  there  Is  an 
opinion  on  the  converse  of  this  proposition  in 
Texas,  it  has  escaped  my  attention.  Viewing 
this  bill  in  the  light  of  the  authoriUes  cited, 
it  is  not  sufficiently  shown  that  the  defendant 
was  not  cautioned  at  the  time  he  made  the 
statements  testified  to  by  Spradley  and  Man- 
chaca,  and  the  only  way  that  we  can  arrive 
at  that  conclusion  is  by  indulging  the  pre- 
sumption and  inference  that  it  was  so  be- 
«aase  the  defendant  objected  on  that  ground. 
This  we  cannot  do,  under  the  authorities  al- 
ready dted.  '  For  the  reasons  Indicated,  I  dis- 
sent from  the  opinion  of  the  majority  of  the 
conrt. 


lUIiSBLL  et  al.  v.  DECATUR  COTTON 

SEED  OIL  CO. 

(Court  of  OiTil  Appeals  of  Texas.     June  17, 

1896.) 

Impsacbino  Tbstimony— Limitation. 
A  witness  for  defendant  having  testified 
to  th^  nonesisteuce  of  an  agreement  on  the  part 
of  certain  stockholders  to  pay  a  certain  corpo- 
rate loss,  plaintiff  introduced  certain  entries, 
dated  two  weeks  after  the  alleged  agreement, 
made  by  said  witness  as  secretary  of  the  cor- 
poration, which  tended  to  establish  said  agree- 
ment, and  to  contradict  the  testimony  of  said 
witness.  Held,  that  It  was  error  to  omit  to 
charge  that  the  entries  could  be  considered  only 
for  the  purpose  of  impeaching  said  witness,  par- 
ticularly where  an  instruction  to  that  effect  was 
requested. 

Appeal  from  district  court.  Wise  county;  J. 
W.  Patterson,  Judge. 

Action  by  Decatur  Cotton  Seed  Oil  Com- 
pany against  H.  H.  Halsell  and  others.  From 
the  Judgment  rendered,  defendants  appeal. 
Reversed. 

Ohas.  Soward  and  Bullock  &  Tankersley, 
for  appellants.     R   E.  Carsweii,  for  appellee. 

TARLTON,  C.  J.  This  is  a  companion 
case  to  that  of  LiUard  v.  Same  Appellee,  re- 
cently decided  by  ns.  36  S.  W.  792.  A 
<]uestion  here  arises  which  was  not  presented 
In  that  case,  and  which  requires  a  different 
disposition  of  this  appeal.  The  witness  Lil- 
lard  having  testified  to  a  purport  indicating 
the  nonexistence  of  the  agreement  on  the 
part  of  the  several  stockholders  to  pay  each 
proportionately  the  corporate  loss,  the  plain- 
tiff introduced  li  evidence  certain  entries, 
made  by  LiUard,  as  secretary  of  the  corpora- 
tion, in  a  book  known  as  the  "journal"  of  the 
company.    These  entries  were  dated  some  two 


weeks  after  the  alleged  agreement.  The  ap- 
pellants were  ignorant  of  them.  They  tended 
in  themselves  to  Indicate  the  existence  of  the 
agreement  relied  upon,  and  hence  to  contra- 
dict the  preceding  testimony  of  LiUard.  For 
the  latter  purpose,  and  for  that  alone,  were 
they  admissible.  They  did  not  constitute 
original  evidence  binding  the  appellants,  who 
were  in  no  sense  parties  to  these  declarations 
of  the  secretary  of  the  company.  They  wax 
too  remote  to  constitute  res  gestse.  Conse- 
quently the  defendants  requested  an  instruc- 
tion from  the  conrt  to  the  effect  that  these  en- 
tries conld  be  considered  only  for  the  purpose 
of  Impeaching  the  witness  LiUard.  We  think 
that  this  charge  should  have  been  given. 
Where  testimony  is  admissible  for  a  particu- 
lar purpose,  and  a  charge  la  requested  ac- 
cordingly, qualifying  and  limiting  its  effect, 
that  charge  should  be  granted,  unless  the 
remaining  testimony  wiU  admit  of  but  one 
construction.  Sbumard  v.  Johnson,  66  Tex. 
72,  17  S.  W.  S98;  Railway  v.  Poole,  63  Tex. 
246;  Railway  Co.  v.  Johnson,  72  Tex.  1(X),  10 
S.  W.  825;  RaUway  Co.  v.  Gemrge,  85  Tex. 
158,  19  S.  W.  1036.  Onr  conclusion  would 
have  been  different  had  no  special  instruction 
been  requested.  Walker  v.  Brown,  66  Tex. 
556,  1  S.  W.  797.  The  conrse  of  the  testi- 
mony Is  not  such  as  to  enable  na  to  say  that, 
had  the  charge  been  given,  the  verdict  wonld 
have  been  the  same.  Wo  cannot  affirm  that 
the  error  is  ImmateriaL  Reversed  and  re- 
manded. 


MILES  et  al.  v.  DANA. 

(Court  of  Civil  Appeals  of  Texas.     AprU  30, 

1896.) 

New  Trial— GaouNns. 

1.  Under  Rev.  St  1879,  art  1373,  providing 
that  where  judgment  has  been  rendered  on  serv- 
ice by  publication,  where  defendant  has  not  ap- 
peared, a  new  trial  may  be  granted,  on  applica- 
tion, for  good  cause  shown,  supported  by  affida- 
vit filed  within  two  years,  the  fact  that  the 
plaintiff  by  whom  the  affidavit  for  publication 
was  made  denying  knowledge  as  to  defendant's 
residence  was  at  the  time  a  subagent  of  defeud- 
ant  for  the  sale  of  the  land,  and  could  readily 
have  informed  himself  as  to  defendant's  resi- 
dence, together  with  the  showing  that  the  judg- 
ment was  taken  at  the  first  term,  and  that  plain- 
tiffs were  without  title  to  the  land  recovered, 
warrants  the  granting  of  a  new  trial. 

2.  In  trespass  to  try  title,  in  which  judg- 
ment was  rendered  on  service  by  publication,  to 
entitle  a  defendant  to  a  new  trial  the  burden  is 
not  thrown  on  him  to  prove  a  good  title  in  him- 
self. It  is  sufficient  if  he  can  show  that  plain- 
tiffs were  not  entitled  to  recover. 

Appeal  from  district  court,  Liberty  county; 
Charles  F.  Stevens,  Special  Judge. 

Trespass  to  try  title  by  George  W.  Miles 
and  others  against  Francis  E.  Dana.  There 
was  a  judgment  for  defendant  and  plain- 
tiffs appeal.    Affirmed. 

Lanier,  Klrby  &  Martin  and  Perryman, 
Glllaspie  &  BuUltt  for  appellants.  Cole- 
man &  Ross,  for  appellee. 
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GARRETT,  C.  J.  On  June  26, 1893,  the  ap- 
pellants, George  W.  Miles,  Walter  F.  Harris, 
Emily  Harris,  Eliza  Senecbal,  Harriet  Etter, 
and  W.  S.  SwUley,  as  plaintiffs,  brought  a 
suit  of  trespass  to  try  title  In  the  district 
court  of  Liberty  county  against  the  appellee, 
Francis  E.  Dana,  and  the  Singer  Manufac- 
turing Compcmy,  as  defendants,  for  the  re- 
covery of  one-third  of  a  league  of  land  situ- 
ated in  Liberty  county,  Tex.,  a  part  of  the 
league  originally  granted  to  William  SwaiL 
They  alleged  that  the  residence  of  said  Fran- 
cis E.  Dana  and  the  domicile  of  the  Singer 
Manufacturing  Company  were  unknown  to 
them.  On  the  same  day  the  plaintiff  W.  S. 
SwlUey  filed  in  the  suit  an  affidavit  in  writ- 
ing that  he  was  one  of  the  plaintiffs,  and 
that  the  place  of  residence  or  domicile  of  nei- 
ther of  the  defendants  was  known  to  him, 
and  asked  for  cltatimi  by  publication  accord- 
ing to  law.  Citation  was  Issued  on  June  28, 
1893,  in  due  form,  and  was  caused  to  be  pub- 
lished by  the  sheriff  in  a  newspaper  pub- 
lished In  Liberty  county  for  four  successive 
weeks,  and  due  return  thereof  was  made  on 
August  4,  1893.  The  court  appointed  an  at- 
torney of  the  court  to  represent  the  defend- 
ants, and  he  filed  an  answer  In  their  behalf 
on  August  16,  1893,  in  which  he  demurred  to 
the  petition  and  pleaded  not  guilty.  On  Au- 
gust 25,  1893,  Ellen  Lee  Mason,  Joined  by 
her  husband,  James  M.  Mason,  filed  a  peti- 
tion in  intervention  in  the  cause,  by  which 
they  sought  to  recover  the  land  for  them- 
selves as  the  devisees  of  James  Morgan,  de- 
ceased. The  cause  was  tried  September  1, 
1893,  when  the  plaintiffs  put  in  evidence  a 
conveyance  of  the  land  to  Daniel  P.  Colt 
through  administration  of  the  estate  of  Wil- 
liam Swail;  showed  that  they,  except  Swll- 
ley,  were  the  heirs  of  Colt  and  his  surviving 
wife;  and  conveyances  by  Colt's  heirs  to  B. 
F.  Cameron  and  W.  S.  SwIUey  on  April  24, 
1883,  and  Cameron  to  Swllley  June  24,  1893. 
Evidence  (rfFered  by  the  Masons  was  exclud- 
'  ed  by  the  court  on  the  objection  of  plaintiffs. 
The  attorney  for  the  defendants  introduced 
in  evidence  a  sheriff's  deed  to  J.  6.  Mlnter 
which  undertook  to  convey  the  land  to  him 
as  the  property  of  W.  C.  Abbott;  also,  a  deed 
from  Mlnter  to  the  Singer  Manufacturing 
Company.  Whereupon  the  court  rendered 
Judgment  in  favor  of  the  plaintiffs  for  the 
land  sued  for.  The  Interveners  excepted, 
and  gave  notice  of  appeal,  which  they  per- 
fect- A  statement  of  facts  was  filed  in 
the  cause  on  September  1,  1893.  The  Judg- 
ment against  Ellen  Lee  Mason  and  her  hus- 
band was  afterwards  affirmed  on  certificate 
by  this  court  on  February  8,  1894.  Francis 
E.  Dana,  the  appellee,  filed  an  application  In 
the  district  court  of  Liberty  county  on  May 
18,  1894,  for  a  new  trial  of  said  cause,  notice 
of  which  he  caused  to  be  served  upon  the  ap- 
pellants, the  Singer  Manufacturing  Compa- 
ny, and  Ellen  Lee  Mason  and  her  husband, 
James  M.  Mason.  His  application  was  num- 
bered and  docketed  as  a  separate  suit.  He 
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set  out  the  proceedings  ending  in  the  Judg- 
ment against  him  for  said  land,  and  averred 
that  he  had  never  been  served  with  a  cita- 
tion in  the  suit,  and  had  no  notice  whatever 
of  the  pendency  thereof  until  long  after  the 
rendition  of  the  Judgment  therein;  that  he 
was  a  business  resident  of  Kings  county, 
N.  7.,  and  had  an  agent  in  Harris  county, 
Tex.,  and  that  the  whereabouts  of  the  Singer 
Manufacturing  Company  and  its  agents  were 
notorious,  all  of  which  was  either  known  to 
the  plaintiffs  or  might  have  been  ascertained 
by  the  use  of  reasonable  diligence;  that  the 
Judgment  was  rendered  at  the  first  term  of 
the  court  after  the  citation  was  issued,  and 
that  he  bad  no  opportunity  to  appear  and  de- 
fend himself,  or  to  appear  by  counsel  of  his 
own  selection;  that  he  was  the  owner  in  fee 
simple  of  the  land,  and  had  a  good  defense 
to  the  suit,— and  set  out  facts  to  show  that  the 
heirs  of  Daniel  P.  Colt  had  been  divested  of 
their  title  to  the  land  by  sale  tbeireof  in  the 
administration  of  the  estate  of  said  Colt,  as 
well  as  to  show  title  in  himself.  The  Singer 
Manufacturing  Company  and  Ellen  Iiee  Ma- 
son and  her  husband  answered  the  applica- 
tion for  a  new  trial  by  disclaiming  any  inter- 
est in  the  land.  The  appellants  demurred 
thereto,  made  a  general  denial  of  its  allega- 
tions, and  pleaded  not  guilty,  and,  specially, 
the  proceedings  and  Judgment  already  had 
and  obtained  by  them.  Upon  a  hearing  of 
the  appellee's  application,  and  a  new  trial  of 
the  cause  in  the  court  below,  appellee  ob- 
tained Judgment  for  the  land. 

In  addition  to  the  facts  already  stated.  It 
appeared  that  W.  S.  SwUley,  who  made  the 
affidavit  for  publication,  was  a  subagent  for 
the  sale  of  the  land  in  controversy,  as  the 
priH)erty  of  the  appellee,  having  been  em- 
ployed for  that  puipose  by  appellee's  agents  in 
Houston,  Harris  county,  and  that,  when  he 
made  the  affidavit,  he  knew  that  appellee  was 
represented  by  Elarrell  '&  Moore  of  Houston. 
In  a  letter  to  Harrell  &  Moore,  dated  March 
24,  1893,  he  stated  tliat  Dana's  title  was  not 
good,  and  suggested  that  if  he  bad  other  title 
papers  they  should  be  recorded.  The  courthouse 
of  Liberty  county  was  burned  in  the  year  1872, 
and  aU  the  records,  including  the  records  of 
all  the  courts  and  file  papers,  were  destroyed, 
except  two  volumes  of  deed  records.  Another 
fire  occurred  In  1874,  when  all  the  records 
were  destroyed.  The  land  in  controversy  is 
the  lower  one-third  of  the  league  of  land  sit- 
uated in  Liberty  county,  Tex.,  granted  to 
WlUiam  Swall.  It  was  conveyed  by  the  ad- 
ministrator of  Swall  to  Daniel  P.  Colt,  who 
was  common  source  of  title.  Daniel  P.  Coit 
died  seised  of  the  land  in  controversy,  and 
letters  of  administration  were  granted  upon 
his  estate  in  the  probate  court  of  Liberty 
county  In  the  year  1842,  on  June  27th,  to  his 
widow,  Eliza  Colt,  and  W.  C.  Abbott  The 
land  was  sold  as  the  property  of  the  estate 
in  due  course  of  administration  by  order  of 
the  court,  and  conveyed  to  James  Morgan  by 
a  deed,  executed  by  W.  C.  Abbott,  as  admlnis- 
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trator  of  said  estate,  on  the  7th  day  of  April, 
1S46,  and  duly  acknowledged  by  aaid  Abbott 
May  20,  1816,  and  filed  for  record  and  re- 
corded on  said  date  In  the  deed  records  of 
Liberty  connty.  In  support  of  this  conclu- 
sion there  was  introduced  in  evidence  a  copy 
of  an  order  made  by  George  W.  Miles,  Judge 
of  probate  for  Liberty  county,  republic  of 
Texas,  made  June  27,  1842,  appointing  Eliza 
Colt  and  W.  C.  Abbott  administratrix  and  ad- 
ministrator of  Daniel  P.  Colt,  late  of  said 
county,  deceased;  also,  the  original  deed, 
above  mentioned,  which  contained  the  recital 
that  "I,  W.  C.  Abbott,  administrator  of  the 
estate  of  D.  P.  Coit,  deceased,  being  thereunto 
duly  authorized  by  the  honorable  probate 
court  for  the  county  of  Liberty,  by  an  order 
bearing  date  the  10th  day  of  March,  1846,  pro- 
ceeded to  sell  the  therein  described  third  of  a 
league  of  land,  and  James  Morgan,  having 
bid  the  sum  of  two  thousand  dollars,  the  said 
sum  being  the  highest  bid,  be  It  therefore 
laiown  that,  for  and  in  consideration  of  the 
sum  of  two  thousand  dollars  as  aforesaid,  to 
me  in  hand  paid  by  said  James  Morgan,  that 
I,  said  W.  C.  Abbott,  administrator  as  afore- 
said, have  given,  granted,"  etc.  Eliza  Colt, 
George  W.  Miles,  W.  C.  Abbott,  and  James 
Morgan  are  all  dead.  Eliza  Coit  became  the 
wife  of  George  W.  Miles,  and  died,  after  him, 
In  1866.  The  copy  of  the  order  of  the  pro- 
bate Judge  appointing  Eliza  Coit  and  W.  C. 
Abbott  administrators  of  D.  P.  Coit,  deceased, 
was  found  In  the  possession  of  the  widow  of 
W.  C.  Abbott,  among  his  papers.  Appellee 
had  paid  all  taxes  of  the  land,  and  the  heirs 
of  Daniel  P.  Coit  and  his  wife,  Eliza  Coit,  had 
not  paid  taxes  thereon  nor  asserted  any  title 
thereto  until  April,  1893.  James  Morgan  con- 
veyed the  land  In  controversy,  along  with  sev- 
eral other  tracts,  to  John  Haggerty,  A.  H. 
Dana,  and  Thomas  E.  Davis,  of  the  state  and 
county  of  New  York,. by  his  deed  dated  Feb- 
ruary 15,  1856,  which  was  proved  for  rec- 
ord. Haggerty,  Dana,  and  Davis,  grantors 
in  the  foregoing  deed.  Joined  by  several  other 
persons  purporting  to  be  stockholders  of  the 
New  Washington  Association,  an  incorporated 
company  of  the  state  of  New  Tortc,  filed  a 
petition  In  the  district  court  of  Harris  county 
against  William  Abbott  and  others,  as  stock- 
holders, also,  to  have  said  land  sold  as  the 
property  of  said  association  for  the  payment 
of  certain  debts  adjudged  In  favor  of  some  of 
the  plaintiffs  against  said  association  in  a 
suit  in  New  York.  The  petition  showed  that 
Haggerty,  Dana,  and  Davis  were  trustees  for 
the  association,  and  held  the  land  as  such. 
Un  December  3,  1859,  a  Judgment  was  render- 
ed in  said  suit,  ordering  the  sale  by  the  shet- 
iff,  as  under  execution,  of  the  lands  belonging 
to  said  association  for  the  payment  of  the 
debts  set  out  In  the  Judgment;  and  on  May 
21,  1860,  It  was  ordered  by  the  court  that  fur- 
ther sales  should  be  made  for  one-fourth  cash 
and  the  balance  on  12  months'  credit  at  8  per 
per  cent.  Interest  The  execution  docket  of 
Harris  county  .showed  the  Issuance  of  an  or- 


der of  sale  on  June  27,  1860,  directed  to  the 
sheriff  of  Liberty  county.  The  land  In  con- 
troversy was  sold  by  the  sheriff  of  Liberty 
county  on  the  first  Tuesday  in  November, 
1860,  to  the  appellee,  Francis  E.  Dana,  as  ap- 
pears from  the  sheriff's  deed  put  In  evidence. 
This  deed  was  duly  acknowledged,  and  was 
filed  for  record  In  the  record  of  deeds  for 
Liberty  county  on  December  13,  1870,  and 
again  on  November  28,  1888,  after  the  de- 
struction of  the  records.  From  the  view  tak- 
en of  the  case  by  this  court,  it  Is  not  neces- 
sary to  state  the  substance  of  the  petition  and 
orders  of  the  court  In  the  suit  in  Harris  coun- 
ty, or  the  entries  on  the  execution  docket  of 
the  order  of  sale  Issued  to  Liberty  county,  or 
of  the  sheriff's  deed  to  Francis  E.  Dana  for 
the  land  In  controversy,  more  fully  than  has 
been  done.  But,  as  It  Is  contended  by  the  ap- 
pellants that  the  above-stated  proceedings 
were  not  sufficient  to  convey  the  title  to  appel- 
lee, and  it  Is  deemed  by  them  material  to  a  re- 
covery by  him  that  he  should  show  title  in 
himself,  we  refer  to  the  copies  in  the  record, 
and  make  them  a  part  of  our  conclusions,  for 
consideration  by  the  supreme  court  if  neces- 
sary. 

The  Judgment  obtained  by  the  appellants 
against  appellee  for  the  land  In  controversy 
was  upon  service  by  publication.  His  resi- 
dence was  alleged  to  be  unknown,  and  the 
affidavit  of  Swilley,  made  as  a  basis  for 
the  service  of  citation  by  publication,  stated 
this  ground.  The  citation  was  issued  on 
June  26,  1893,  and  cited  apt)ellee  to  appear 
at  the  next  term  of  the  district  court  of 
Liberty  county,  to  be  holden  at  the  court- 
house thereof.  In  the  town  of  Liberty,  on 
the  first  Monday  in  August,  1893,  which 
was  the  day  then  fixed  by  law  for  the  next 
regular  term  of  the  court  By  an  act  of 
the  23d  legislature,  which  took  effect  on  the 
Ist  day  of  July,  1883,  the  time  of  holding 
court  In  Liberty  county  was  changed  to  the 
flifth  Mondays  after  the  second  Mondays  In 
January  and  July  each  year.  €ten.  Laws 
23d  Leg.  p.  104;  Const  art  3,  f  30;  Hal- 
bert  V.  Association  (Tex.  Sup.)  34  S.  W. 
639.  This  was  after  the  court  had  con- 
vened for  the  August  term  imder  the  old 
law.  When  the  new  law  took  effect.  It 
seems  that  the  court  reconvened  for  the 
summer  term  under  it,  and  then  rendered 
the  judgment  which  the  appellee  sought  to 
set  aside.  This  term  of  the  court  cannot 
be  regarded  as  the  term  next  succeeding 
that  to  which  the  citation  by  publication 
was  returnable,  and  the  appellee  had  until 
the  appearance  day  of  that  term  to  file  his 
answer.  Rev.  St  1879,  art  1264.  If  the 
appellee  had  brought  the  Judgment  before 
this  court  on  writ  of  error,  It  should  have 
been  reversed  on  that  account  But  the 
statute  provides  that,  "In  cases  In  which 
Judgment  has  been  rendered  on  service  of 
process  by  publication,  where  the  defend- 
ant has  not  appeared  In  person  or  by  an  at- 
torney of  his  own  selection,  a  new  trial  may 
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be  granted  by  the  court  upon  the  applica- 
tion of  the  defendant  for  good  cause  shown, 
supported  by  affidavit,  filed  within  two 
years  after  the  rendition  of  such  judg^ 
ment."  Id.  art  1373.  So  It  was  not  neces- 
sary for  the  appellee  to  take  the  case  up 
by  writ  of  error  In  order  to  set  the  judg- 
ment aside,  and  thereby  rest  his  chance  of 
a  reversal  upon  such  error  as  might  appear 
of  record.  He  could  apply  to  the  court  for 
a  new  trial  within  two  years  from  the 
rendition  of  the  judgment,  and  his  applica- 
tion need  not  have  been  numbered  and 
docketed  as  a  separate  suit  For  good 
cause  shown- the  court  should  grant  him  a 
new  trial.  The  same  strictness  does  not 
apply  to  an  application  for  a  new  trial  In 
a  publication  suit  under  the  statute,  as  to 
a  suit  for  new  trial  after  adjournment  of 
the  court  when  there  has  been  personal 
service  on  the  defendant  since  the  latter 
proceeding  Is  governed  by  the  principles  of 
eqnlty.  Mussina  v.  Moore,  13  Tex.  7; 
Kitchen  v.  Crawford,  13  Tex.  516;  Snow  v. 
Hawpe,  22  Tex.  168;  Schleicher  v.  Mark- 
ward,  61  Tex.  99.  The  effect  of  the  statute 
is  to  allow  two  years  In  which  to  make  a 
motion  for  a  new  trial  in  such  cases.-  It 
would  seem  that  the  fact  that  judgment 
was  taken  against  appellee  at  the  first  term 
of  the  court  ought  to  be  sufficient,  of  Itself, 
to  entitle  him  to  a  new  trial,  when  It  Is 
shown,  upon  his  oath,  that  he  had  no  no- 
tice whatever  of  the  pendency  of  the  suit 
But  In  addition  to  this  fact  it  must  be 
considered  that  while  the  affidavit  for  pub- 
lication may  have  been  literally  true,  yet 
the  party  making  it  was  himself  an  agent 
for  the  sale  of  the  land  as  appellee's  prop- 
erty at  the  appointment  of  persons  who 
represented  the  appellee  and  could  have  in- 
formed him  of  his  residence.  Yet  it  is  not 
necessary  to  hold  that  'a  new  trial  should 
have  been  g^ranted  independent  of  the  fact 
of  a  meritorious  defense  on  the  part  of 
appellee.  This  must  be  a  defense,  how- 
ever; for  we  do  not  agree  with  counsel 
for  appellants  that  the  burden  of  proof 
rested  on  the  appellee  to  show  a  good  title 
in  himself.  It  was  sufficient  if  he  could 
show  that  the  api>ellants  were  not  entitled 
to  recover.  This,  we  think,  appellee  did, 
and,  in  addition  thereto,  connected  himself 
with  the  title  by  evidence  which  may  or 
may  not  have  vested  In  him  an  absolute 
title  sufficient  to  enable  him  to  recover  up- 
on the  strength  thereof.  We  deem  it  un- 
necessary to  decide  whether  or  not  appel- 
lee had  a  title  sufficient  to  enable  him  to 
recover  as  plaintiff  in  a  suit  for  that  pur- 
pose. 

The  original  deed  from  W.  0.  Abbott  as 
administrator  of  the  estate  of  Daniel  C. 
Ooit,  deceased,  was  execated  50  years  ago. 
It  recites  that  the  administrator  was  au- 
thorized by  the  probate  court  of  Liberty 
county  to  sell  the  land.  All  of  the  records 
of  the  county  had  been  destroyed  by  fire. 


but  the  appointment  of  Abbott  as  admin- 
istrator of  the  estate  was  shown  by  the 
copy  of  an  order  of  the  probate  judge  found 
among  his  papers,  after  his  death.  In  the 
possession  of  his  widow.  Although  this 
order  showed  that  Eliza,  Colt  had  been  ap- 
pointed administratrix  with  him,  it  will  be 
presumed,  from  the  lapse  of  time  and  the 
recital  In  the  deed  and  other  circumstances, 
that  the  land  was  duly  sold  in  the  course 
of  administration,  and  that  Abbott  had 
been  ordered  by  the  court  to  execute  the 
deed  alone.  The  George  W.  Miles  whom 
Eliza  Colt  married  after  the  death  of  Daniel 
P.  Colt  was  probably  the  probate  judge, 
and  she  may  have  resigned  as  adminis- 
tratrix, or  had  never  qualified,  or  Abbott 
alone  was  ordered  to  make  the  sale  for  that 
reason.  It  was  further  shown,  by  the  re- 
fusal of  two  of  the  heirs  of  Daniel  P.  Colt 
who  were  plaintiffs,  to  answer  interroga- 
tories propounded  to  them  by  the  appellee, 
that  they  had  never  asserted  any  claim  to 
the  land  nor  paid  taxes  thereon.  AppeUee 
acquired  his  title  In  1860,  and  has  paid  all 
taxes  thereon  ever  since.  The  deed  fails 
to  recite  that  the  sale  had  been  confirmed 
by  the  probate  court  but  the  law  in  force 
at  the  time  does  not  seem  to  have  required 
that  this  should  be  done.  Hart  Dig.  arts. 
1016-1018  (Act  Feb.  5,  1840).  But  confirma- 
tion would  also  he  presumed  from  the  ex- 
ecution of  the  deed.  If  It  should  be  held 
necessary  to  have  the  sale  confirmed  by  the 
court  as  a  judicial  sale.  The  law  at  the 
time  did  not  require  the  order  of  confirma- 
tion to  be  recited  in  the  deed.  It  is  suffi- 
ciently clear,  from  the  evidence,  that  the 
administration  was  pending  In  Liberty 
county,  republic  of  Texas,  and  that  the  land 
was  situated  in  Texas.  Although  the  ad- 
ministrator's deed  does  not  describe  the 
land  as  situated  in  Texas,  it  describes  it  as 
situated  in  Liberty  county,  and  the  court 
judicially  knows  that  Liberty  county  was 
then  a  county  In  the  republic  of  Texas. 
The  copy  of  the  order  appointing  the  ad- 
ministrators also  has  the  caption,  "Republic 
of  Texas,  County  of  Liberty."  The  Judg- 
ment of  the  court  below  will  be  affirmed. 


HARTON  V.  LYONS  et  aL 
(Supreme  Coort  of  Tennessee.     July  17,  1896.) 

FrAUDDLRKT  CoirVBTANOBS  —  OiPosmoNs  — Tjmb 
OF  Takino  —  OnnoTioxs  —  Declarations  or 
Orantor  in  Pobssssion — Admissions  or  Oran- 
TKK— Innocbnt  Puschasbr — RioHTS  in  Eqcitt. 
1.  Objections  by  minor  defendants  to  dep- 
ositions, on  the  gronnd  that  the  cause  was  not 
at  issue  when  they  were  taken,  were  not  tena- 
ble where  it  appears  that  If  their  guardian  ad 
litem  had  not  then  answered  the  cross  bill,  they 
were  represented  by  him  in  the  examination  of 
the  witnesses,  and  diat  the  cross-examination  of 
each  witness  by  him  was  safficient  to  test  the 
tmth  of  the  evidence,  and  that  the  answer  of 
said  guardian  was  merely  formal,  and  was  Bled 
several  months  before  the  taldng  of  said  deposi- 
tions. 
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2.  On  an  issue  as  to  the  fraudulent  charac- 
ter of  a  deed,  atutements  made  by  the  grantor 
immediatelj  after  its  execution,  and  at  times 
subsequent  thereto,  and  while  he  was  in  pos- 
session, controlling  the  land,  to  the  effect  that 
said  deed  v/as  a  sham  to  keep  from  paying  a  se- 
curity debt,  were  competent  as  part  of  the  res 
gestie. 

3.  Land  was  conveyed  by  a  husband, 
through  mesne  conveyances,  to  his  wife.  After 
the  decease  of  said  wife,  said  husband  and  his 
second  wife  conveyed  the  premises  to  defend- 
ant. Beldj  in  an  action  by  the  heirs  of  the  de- 
ceased wife  to  recover  the  land,  that  state- 
ments of  the  husband,  in  the  presence  of  his 
first  wife,  in  reference  to  the  fraudulent  char- 
acter of  the  deeds  conveying  title  to  her,  and 
the  declaration  of  said  wife  at  that  time,  cau- 
tioning her  husband  not  to  speali  of  it,  were 
competent  to  show  that  she  understood  that  the 
transaction  was  fraudulent. 

4.  The  statement  of  the  husband's  imme- 
diate grantee,  as  proven  by  the  grantee's  son, 
made  wliile  he  held  title  to  said  land,  that  said 
husband  had  conveyed  the  land  to  him  to  keep 
from  paying  a  security  debt,  and  that  he  was 
to  convey  it  back  whenever  called  upon,  was 
competent  as  showing  the  intention  of  the  mak- 
er and  holder  of  the  deed. 

6.  Where  land  was  conveyed  by  a  husband, 
through  mesne  conveyances,  to  his  wife,  in  or- 
der to  delay  creditors,  a  subsequent  purchaser 
from  the  husband  cannot  attack  the  deed  to 
said  wife,  and  set  it  aside,  for  fraud;  nor  can 
he  claim  to  be  an  innocent  purchaser,  without 
notice,  where  the  deed  to  said  wife  was  regis- 
tered prior  to  his  subsequent  pnrchase. 

6.  The  heirs  of  a  wife,  to  whom  land  was 
conveyed  by  her  husband,  througli  mesne  con- 
veyances, in  order  to  delay  his  creditors,  can- 
not, in  eqtiity.  recover  the  land  from  one  who 
subsequently  purchased  it  from  the  husband, 
for  full  value,  without  fraud  on  his  part,  where 
the  husband  was  in  possession,  exercising  con- 
trol over  the  land^  at  the  time  of  the  purchase 
'from  him,  and  the  purchaser  immediately  after 
took  and  remained  in  possession  of  the  land, 
though  the  fraudulent  deeds  had  been  duly  re- 
corded, but  the  grantees  therein  had  never 
been  in  possession. 
Beard,  J.,  dissenting. 

Appeal  from  chancery  coart,  Madison 
county;    A.  G.  Hawkins,  Chancellor. 

Bill  by  Elizabeth  L.  Harton  a^inst  David 
Lyons  and  others  to  recover  certain  laud. 
A  cross  bill  was  filed  by  defendant  Lyons, 
and  from  the  decree  rendered  certain  par- 
ties appeaL    Affirmed. 

John  L.  Brown  and  E.  L.  Bullock,  for 
complainant.  Haynes  &  Hays  and  Caruth- 
ers  &  Mallory,  for  defendants. 

ALLEN,  Special  Judge.  This  bill  was 
filed  in  the  chancery  court  of  Madiaon  coun- 
ty by  Elizabeth  L.  Harton  against  David 
Lyons  and  others  to  have  the  court  set 
aside  and  declare  void  a  deed  to  140%  acres 
of  land,  executed  by  John  R.  Hicks  and 
wife  Fannie  K.  Hicks  to  defendant  David 
Lyons,  dated  September  17,  1888,  and  to 
have  complainant's  interest  therein  fully 
determined,  and  for  an  account  as  to  rent 
of  said  land,  against  said  Lyons.  Com- 
plainant, Elizabeth  L.  Harton,  and  all  the 
defendants  except  David  Lyons,  are  broth- 
ers and  sisters  and  nieces  and  nephews  of 
Fannie  T.  Hicks,  deceased,  former  wife  of 
John  R.  Hiclis,  and  they  are  alleged  to  be 


her  lawful  heirs;  she  having  died  intestate, 
without  Issue,  on  June  19,  1SS7.  And  it 
is  alleged  that  the  said  Fannie  T.  Hicks 
was  the  owner  of  said  property  at  ber 
death,  under  a  deed  from  James  Hicks  to 
the  said  Fannie  T.  Hicks  dated  January  S, 
1880,  which  conveyed  said  land  to  ber  as 
ber  separate  estate,  and  that  John  R.  Hicks 
married  again  (his  second  wife's  name  was 
Fannie  K.  Hicks),  and  on  September  17. 
1888,  said  John  R.  Hicks  and  wife  Fannie 
K.  Hicks  executed  a  deed  to  defendant 
David  Lyons  purporting  to  convey  to  said 
Lyons  the  fee  in  said  land,  and  containing 
the  usual  covenants  of  seisin  and  warranty, 
the  consideration  being  $5,000  paid  by  said 
Lyons  to  John  R.  Hicks.  John  R.  Hicks 
was  in  possession  of  said  land  at  the  time 
be  made  said  deed  to  Lyons,  and  had  lived 
on  it,  and  controlled  the  possession  of  tbe 
same,  continuously,  for  20  years  or  longer, 
prior  to  said  conveyance  to  Lyons.  And 
Lyons  went  into  possession  of  said  land 
under  said  deed  in  November,  1888,  and  be 
has  been  in  possession  of  said  land  ever 
since;  being  in  possession  when  said  bill 
was  filed,  and  continuously  until  now.  And 
defendant  Lyons,  by  his  answer,  admits 
that  on  January  8,  1880,  James  Hicks,  by 
bis  deed  of  that  date,  purported  to  convey 
all  the  right,  title,  and  interest  whicb  he 
had  in  and  to  the  tract  of  land  to  his 
daKghter-ln-law  Fannie  T.  Hicks,  but  with- 
out any  covenant  of  seisin  and  warranty, 
the  only  consideration  being  love  and  affec- 
tion. This  defendant  also  avers  that  John 
R.  Hicks  had  the  title  to  said  land,  and 
was  in  the  sole,  exclusive,  and  adverse  pos- 
session of  the  same,  claiming  the  same  as 
his  own,  when  be  sold  and  conveyed  said 
land  to  defendant  Lyons,  and  that  defend- 
ant Lyons  was  put  In  possession  of  said 
land  by  said  John  'R.  Hicks  and  wife,  who 
were  seised— or  appeared  to  be  seised— and 
possessed  of  said  land.  Defendant  Lyons  al- 
so averred:  That  he  was  an  entire  stranger 
In  Madison  county,  having  come  down  from 
his  home  in  the  North  to  buy  a  home  In 
the  South.  Said  John  R.  Hicks  being  in 
possession  and  control  of  said  land,  claim- 
ing to  own  it,  he  purchased  said  land  of 
Hicks,  and  paid  him  $5,000  for  the  same, 
believing  he  was  getting  a  good  title  to 
said  land,  and  he  never  at  any  time  had 
any  notice  or  Information  that  complainant 
had  any  Interest  or  claim  In  said  land. 
That  he  acted  in  good  faith,  with  no  in- 
tention of  committing  a  fraud  on  complain- 
ant and  his  co-defendants,  and  says  he  is 
an  Innocent  purchaser  of  said  land,  for 
value,  without  notice  of  their  alleged  claim, 
or  of  any  defect  In  the  title.  That  since 
his  said  purchase  he  has  paid  the  taxes  on 
said  land,  and  put  valuable,  permanent  Im- 
provements on  tbe  same.  Defendant  Ly- 
ons also  filed  a  cross  bill  in  said  case,— mak- 
ing complainant  and  his  co-defendants  in 
the  original  bill  defendants  to  said  cross 
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bill,— In  which  he  charged:  That  the  title 
of  the  said  land  In  the  said  Fannie  T.  Hicks 
originated  In,  and  was  the  result  of,  a  fraud- 
ulent conveyance  on  the  part  of  John  R. 
Hicks,  In  which  the  heirs  of  said  Fannie 
T.  Hicks  are  privies  In  estate,  and  that  a 
court  of  eqntty  will  not  aid  them  to  effectu- 
ate their  fraud,  but  will  repel  them.  And 
he  shows  the  conveyances  of  said  land  to 
have  been  as  follows,  to  wit:    From  Wyatt 

A.  Taylor  to  John  R.  Hicks,  deed  dated 
and  registered  September  10,  1S66,  to  150 
acres  124  poles,  for  the  consideration  of 
$3,400;  from  John  R.  Hicks  to  James  B. 
Pearcy,  deed  dated  and  registered  July  24, 

1879,  140%  acres,  for  recited  consideration 
of  93,000;  from  James  B.  Pearcy  to  James 
Hicks,  deed  dated  and  registered  January 
8,  1880,  140%  acres,  consideration  $3,000; 
and  deed  from  James  Hicks  to  Fannie  T. 
Hicks,   dated    and    registered    January   8,- 

1880,  140%  acres,  consideration  being  love 
and  affection.  All  of  said  deeds  contained 
covenants  of  seisin  and  warranty,  except 
the  last  mentioned  deed  from  James  Hlcka 
to  Fannie  T.  Hicks.  And  that  said  Pearcy 
was  a  brother-in-law  of  John  R.  Hicks,  and 
said  James  Hicks  was  his  father.  That  no 
part  of  the  recited  consideration  was  paid 
either  by  Pearcy  or  James  Hicks.  That 
.Tohn  R.  Hlcka  was  bound  as  security,  and 
made  and  procured  these  conveyances  In 
order  to  transfer  said  land  to  his  wife  Fan- 
nie T.  Hicks,  and  avoid  the  payment  of  se- 
curity debts;  and  the  same  was  a  fraudu- 
lent scheme  and  device  on  the  part  of  said 
John  R.  Hicks,  James  B.  Pearcy,  James 
Hicks,  and  Fannie  T.  Hicks  for  the  purpose 
of  hindering  and  delaying  the  creditors  of 
said  John  R.  Hicks  in  the  collection  of  their 
debts,  and  especially  one  Potts,  adminis- 
trator, who  had  a  Judgment  for  $642.56, 
which  was  sued  on  the  day  the  conveyance 
was  made  by  John  R,  Hicks  to  Pearcy. 
That  said  Potts,  administrator,  filed  his  bill 
on  June  29,  1886,  against  John  R.  Hicks 
and  Fannie  T.  Hicks,  attacking  said  con- 
veyance for  fraud,  and  seeking  to  have  the 
same  set  aside,  and  the  land  subjected  to 
the  Judgment  against  John  R.  Hicks,  which 

'was  settled  without  being  prosecuted  to  a 
bearing  on  the  merits.  Also,  said  Lyons  al- 
leged that  he  was  an  Innocent  purchaser, 
and  sought  relief  on  that  account  There 
was  a  demurrer  to  so  much  of  said  cross 
bin  as  sought  relief  on  ground  of  Innocent 
purchaser,  which  was  overruled,  and  the 
defendants  to  the  ca>ss  bill  were  allowed 
to  rely  on  said  cause  of  demurrer  In  their 
answer. 

Issue  was  Joined  mi  the  cross  bill,  the  minor 
defendants  answering  by  their  guardian  ad 
litem.  The  depositions  of  four  witnesses  were 
taken,  who  proved,  substantially,  that  John 

B.  Hicks  made  different  statements,  after  he 
made  the  deed  to  Pearcy,  while  he  was  In 
possession  of  said  land  while  his  wife  Fan- 
nie T.  was  living,  to  the  effect  that  the  con- 


veyance from  him  to  Pearcy,  his  brother-in- 
law,  was  a  sham  to  keep  from  paying  a  securi- 
ty debt  for  one  Brown  to  Potts,  administra- 
tor of  the  Rice  estate.  Some  of  these  state- 
ments were  made  to  a  relative  after  the  con- 
veyance was  made,  and  on  one  occasion  his 
wife  Fannie  T.  was  present,  and  she  told  him 
to  hush  talking  about  It;  that  they  were  not 
going  to  leave  the  place.  They  also  estab- 
lished the  fact  that  John  R.  Hicks  continued 
to  reside  there  on  the  place,  and  controlled  it 
as  his  own;  that  no  change  was  made  In  the 
possession  and  management  of  the  place. 
Also,  that  Pearcy  made  a  similar  statement 
,  in  regard  to  his  deed;  that  John  R.  Hicks 
held  himself  out  as  the  owner  all  the  time 
before  and  after  his  wife's  death;  that  James 
Hicks  made  the  deed  to  Fannie  Hicks  the 
same  day  Pearcy  deeded  land  to  him.  James 
Hicks  is  dead,  and  nothing  was  found  among 
his  papers  indicating  that  he  had  paid  Pearcy 
for  said  land,  or  that  he  had  had  such  a  trans- 
action. 

No  proof  was  offered  to  disprove  these  state- 
ments made  by  John  R.  Hicks.  But  defend- 
ants to  the  cross  bill— -especially  the  minor  de- 
fendants—filed exceptions  to  proof  of  John 
R.  Hicks'  statements,  and  the  statement  of 
Pearcy,  on  the  grounds  of  incompetency,  and 
also  excepted  because  the  cause  wai9  not  at  is- 
sue when  the  proof  was  taken.  We  find  the 
cause  was  at  issue,  but.  If  the  guardian  ad 
litem  had  not  then  answered  the  cross  bill, 
they  were  represented  by  him  in  examination 
of  said  witnesses,  and  the  cross-examination 
by  him  of  each  witness  was  full,  and  suffi- 
cient to  test  the  truth  of  this  evidence.  Be- 
sides, the  answer  filed  by  the  guardian  ad  li- 
tem was  a  mere  formal  answer,  setting  up  no 
special  defense,  and  simply  trusted  their 
rights  to  the  protection  of  the  court  This  an- 
swer was  filed  several  months  before  the  tak- 
ing of  said  depositions.  It  is  manifest  that 
no  advantage  was  taken  of  the  minors  at  any 
time,  in  taking  said  depoaitionB,  and  no  rea- 
son exists  for  sustaining  this  exception. 

The  court  Is  of  the  opinion  that  the  proof 
of  the  statements  made  by  John  R.  Hicks  im- 
mediately after  he  made  said  deed  to  Pearcy, 
and  at  different  times  after  that  while  he  was 
In  possession,  controlling  and  managing  said 
land,  were  entirely  competent  as  part  of  the 
res  gestae  of  the  possession,  as  explanatory  of 
his  jpoesessiona.  Brooks  v.  Lowensteln,  95 
Tenn.  267,  268,  35  S.  W.  89;  People  v.  Ver- 
non, 95  Am.  Dec.  70,  note,  and  authorities 
cited. 

The  conversation  between  the  witness  R. 
O.  Hicks  and  John  R.  Hicks,  in  the  presence 
of  Fannie  T.  Hicks,  in  reference  to  the  na- 
ture and  character  of  the  deed  to  Pearcy, 
when  John  R.  Hicks  explained  that  said  deed 
was  a  sham  to  avoid  paying  a  security  debt, 
which  was  not  denied  by  her,  and  the  decla- 
ration of  Fannie  T.  Hicks  at  that  time,  when 
she  said:  "Hush!  there  was  no  use  talking 
about  It;  they  were  never  going  to  leave 
there,"— was  at  least  a  tacit  admission  by  her 
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of  tbe  trath  of  tbe  facta  asserted  In  her  pres- 
ence b7  John  R.  Hicks,  and  were  competent 
to  show  that  she  nnderstood  that  the  transac- 
tion was  a  sham,  as  explained  by  her  hus- 
band. Dangberty  y.  Marcum,  3  Head,  323- 
325.  The  statement  of  James  Pearcy,  as 
proTcn  by  bis  son  Dan  J.  Pearcy,— made 
while  he  held  the  title  of  said  land,— that  John 
R.  Hicks  had  conveyed  the  land  to  him  to 
keep  from  paying  a  security  debt,  and  that 
he  was  to  convey  it  back  whenever  he  called 
on  him,  corroborates  the  statements  made  by 
John  R.  Hicks,  and  is  competent,  as  showing 
the  intention  of  the  maker  and  holder  of  the 
deed.  This  witness  proves,  also,  that  Ills  fa- 
ther conveyed  the  land  to  James  Hicks  pnrsa- 
ant  to  this  understanding  with  J<din  R.  Hicks. 
There  are  other  exceptions  to  the  testimony 
of  these  witnesses  and  tbe  rulings  of  the 
chancellor,  which  are  not  material  to  mention, 
as  it  is  obvioos  that  enough  competent  proof 
was  introduced  to  show  that  said  deeds  from 
John  R.  Hicks  to  Pearcy,  from  Pearcy  to 
James  Hicks,  and  from  James  Hicks  to  Fan- 
nie T.  Hicks,  were  a  fraudulent  scheme  to 
defeat  the  creditors  of  .Tohn  R.  Hicks,  by 
which  he  conveyed  to  his  wife  Fannie  T. 
Hicks,  in  this  roundabout  way,  the  title  o^  his 
land. 

It  is  manifest  that  David  Lyons  purchaawd 
said  land  in  good  talth  from  John  R.  Hi<to 
and  wife  Fannie  K.,  and  paid  a  full  price  for 
the  same,  and  is  In  possession  of  tbe  same  un- 
der his  deed  from  John  R.  Hicks  and  wife. 
It  Is  also  manifest  that  said  Lyons'  title  Is  de- 
fective in  this:  that  the  title  of  said  land  was 
not  in  John  R.  Hicks,  or  in  Fannie  K.,  the 
second  wife  of  John  R.  Hicks,  at  the  time  the 
deed  was  made  by  them  to  Lyons;  and  his 
title  could  not  prevail  against  the  complain- 
ant in  the  original  bDl  and  defendants  in  the 
cross  biU,  provided  Fannie  T.  Hicks,  deceas- 
ed, acquired  a  valid  title,  either  by  v<riuntai7 
conveyance  without  fraud,  or  by  purchase  for 
valuable  c«M>8lderatlon,  which  descended  to  her 
heirs  at  her  death.  Tbe  court  is  satisfied  that 
the  deed  nnder  which  Fannie  -T.  Hicks  held 
said  land  was  nothing  more  than  a  voluntary 
deed  of  conveyance  from  her  husband,  John 
R.  Hicks,  made  for  the  purpose  of  hindering, 
delaying,  and  defeating  tbe  collection  of  cer- 
tain indebtedness  of  the  husband,  and  the 
same  was  therefore  fraudulent,  and  voidable 
at  the  Instance  of  sndi  creditors.  This  being 
true,  the  next  question  is,  is  defendant  Lyons 
an  innocent  purchaser,  or  can  tbe  said  Lyons, 
who  is  In  possession  of  said  land,  and  whose 
title  is  attacked,  show,  under  his  answer  and 
cross  biU,  that  the  title  of  Fannie  T.  Hicks 
was  procured  through  fraud,  and  thereby  de- 
feat complainant's  sxiit  against  him?  St.  27 
Eliz.  c  4,  provided  that  every  voluntary  con- 
veyance of  land  should  be  meant  and  intended 
by  the  parties  to  be  fraudulent  and  void, 
against  purchasers  of  said  land.  Chancellor 
Kent  says:  "It  is  settled  In  England  that  a 
voluntary  conveyance,  though  for  a  meritori- 
OQS  purpose,  will  be  deemed  to  have  been 


made  with  frandulent  views,  and  set  aside.  In 
favor  of  subsequent  purchasers  for  a  valuable 
consideration,  even  though  he  had  notice  of 
the  prior  deed."  4  Kent,  Comm.  463w  In  the 
case  of  Gathcart  v.  Robinson,  S  Pet  264,  Chief 
Justice  Marshall,  ddlvering  the  opinion  of  the 
court,  said:  "This,  being  a  voluntary  convey- 
ance, is  at  this  day  [1831]  held  by  the  courts 
of  England  to  be  absolutely  void,  under  St. 
27  Eliz.',  against  a  subsequent  purchaser,  even 
though  he  purchased  with  notice."  It  has 
been  held  by  this  court  that  the  act  of  ISOl 
superseded  this  English  statute,  and  was  In- 
tended by  the  legislature  as  a  substitute  for 
St  13  &  27  Eliz.,— tbe  former  liaving  reference 
to  fraudulent  c(»iveyances  of  p^sonal  proper- 
ty as  well  as  lands,  and  designed  to  protect 
creditors  against  such  conveyances;  the  latter 
confined  to  lands,  tenements,  etc.,  and  design- 
ed to  protect  subsequent  purchasers  for  value 
against  such  fraudulent  conveyances;  the 
provisions  of  the  two  English  statutes  being 
combined  into  one  in  our  act  of  1801  (Mill.  & 
V.  Code,  i  2424).  "Our  law  provides  for  the 
registration  of  voluntary  conveyances  of  lands, 
and  when  registered  they  operate  as  a  notice 
to  all  subsequent  purchasers.  After  registra- 
tion of  a  voluntary  deed  for  land,  a  subsequent 
purdiaser  for  value  cannot  claim  to  be  an  in- 
nocent purchaser  without  notice.  But,  if  the 
v<*mtary  conveyance  was  Intoided  to  defraud 
a  subsequent  purchaser,  the  notice  of  registra- 
tion will  not  aftect  his  right  to  attack  the  vol- 
untary cmveyance  for  actual  fraud."  Laird  v. 
Scott,  5  Heisk.  346.  This  being  a  case  where 
tbe  voluntary  conveyance  was  made  to  hinder 
and  delay  creditors,  and  not  to  defraud  'subse- 
quent pnrchasers,  the  subsequent  purchaser 
cannot  attach  said  deed  and  set  It  aside  for 
fraud;  nor  can  he  claim  to  be  an  innocent 
purchaser  without  notice,  the  conveyance  hav- 
ing been  registered  prior  to  said  subsequent 
purchase.  Therefore  the  chancellor  was  right 
in  sustaining  the  demurrer  in  the  answer  on 
final  hearing  to  so  much  of  the  cross  bill  as 
claimed  that  defendant  Lfons  was  an  inno- 
cent purchaser. 

The  next  question  is  whether  said  Lyons, 
as  a  subsequent  purchaser  for  value,  without 
fraud  on  his  part,  and  being  in  possession  of 
said  land,  can  repel  complainant's  suit, 
brought  against  him  in  a  court  of  equity, 
to  recover  said  land,  by  showing  that  com- 
plainant's title  was  acquired  by  and  through 
a  fraudulent  conveyance.  "A  complete  ti- 
tle to  lands  cannot  exist  without  possession, 
and  when  the  owner  of  the  estate  loses  this, 
though  he  has  the  right  of  possession  and  of 
property,  he  loses  something  which  the  dis- 
seisor acquires.  The  first  degree  of  title  is 
said  to  be  bare  possession  or  actual  occupa- 
tion of  land,  without  any  apparent  right  or 
pretense  of  right,  to  hold  and  continue  such 
possession,  as  where  one  disseises  another, 
which  may,  of  course,  be  defeated  by  the 
rightful  owner;  but  in  the  meantime,  until 
some  act  is  done  by  the  rightful  owner  to 
divest  this  possession  and  assert  his  title, 


uigitizea  Dy  VJ 


oogle 


Tena.) 


HARTON  t».  LYONS. 


855 


each  actual  poeseesion  is  prima  facie  evi- 
dence of  a  legal  title  In  the  poesession,  and 
It  may,  by  length  of  time  and  negligence  of 
him  who  hath  the  right,  by  degrees,  ripen  In- 
to a  perfect  and  Indefeasible  title."  Mart  v. 
Gilliam,  1  Cold.  507,  508.  Lyons  is  in  pos- 
session of  said  land,  not  as  a  trespasser,  but 
under  a  deed  from  John  R.  Hicks  and  wife 
Fannie  K.  Hicks;  the  said  Hicks  liaving  held 
possession  of  said  land  until  he  put  said  Ly- 
ons in  possession  under  his  deed.  Lyons  act- 
ed in  good  faith  in  the  purchase  of  said  land, 
and  paid  to  the  vendor  a  full  price  for  it. 
John  R.  Hicks  and  wife  Fannie  K.  Hicks 
Joined  in  the  deed  to  him.  Lyons  knew  noth- 
ing about  the  death  of  Fannie  X.  Hicks,  the 
first  wife,  nor  that  John  R.  Hicks  was  living 
with  a  second  wife,  whose  first  name  was 
the  same  as  first  wife's.  He  was  a  stranger, 
and  knew  none  of  these  facts.  He  very  nat- 
urally presumed  that  Hicks  and  wife  Fannie 
K.  were  the  rightful  owners  of  said  land, 
and  that  they  could  make  a  good  title  to  the 
same,  Inasmuch  as  they  were  in  possession, 
claiming  to  own  the  land.  Judge  Wright, 
delivering  the  opinion  of  the  supreme  court 
in  Parks  v.  McKamy,  3  Head,  297,  298,  said: 
"No  principle  ot  law  is  better  settled  than 
that  an  action  will  not  lie  to  enforce  a  con- 
tract made  In  violation  of  a  statute  or  of  the 
common  law,  or  which  is  immoral  in  its 
character,  or  against  public  i>olicy.  The  par- 
ties stand  in  equal  guilt,  and  neither  will 
receive  the  aid  of  a  court  of  Justice.  In  such 
a  case,  it  is  said,  the  defendant  is  the  better, 
—that  Is,  in  the  safer  attitude,— he  being  re- 
quired to  say  or  do  nothing,  while  his  ad- 
versary Is  the  actOT,  and  has  to  show  the 
case."  "The  defendant— not  because  of  any 
favor  to  him,  but  because  he  is  such— can, 
upon  well-settled  principles,  allege  and  show 
the  invalidity  of  the  contract.  This  does  not 
impair  the  rule  that  the  parties  to  a  con- 
veyance to  defraud  creditors  are  bound  by 
It,  since  neither  can  invoke  the  aid  of  a 
court  of  justice  to  undo  It"  That  was  an 
action  where  a  bond  was  executed  by  the 
defendant,  McKamy,  to  Parks,  and  there  was 
prooi  tending  to  show  that  the  bond  was  ex- 
ecuted as  a  fraudulent  device  to  hinder  and 
delay  the  creditors  of  Parks  in  the  collection 
of  their  debts  out  of  certain  personal  estate 
which  the  plaintiff  pretended  to  sell  to  the 
defendant,  and  in  consideration  of  which  the 
bond  was  given.  The  court  held  that  the 
plaintiff  could  not  recover  on  the  bond.  In 
the  case  of  Nichol  t.  CJabe,  3  Head,  p.  92-97, 
the  facts  were  that  Asbury  Nichol,  deceased, 
the  husband  of  Mary  Nichol,  and  the  father 
of  the  other  complainants,  was  in  Jail  in 
Cocke  county  on  a  charge  of  counterfeiting, 
and  being  anxious  to  procure  bail,  and  for 
the  purpose  of  qualifying  a  friend  named 
Aaron  R.  Clark  to  become  his  bondsman,  be 
made  Clark  a  deed  to  his  land,  In  which  he 
recited  $400  as  the  consideration  paid;  but 
there  was  not  in  fact  any  money  paid,  or  to 
be  paid,  for  the  conveyance.    Clark  was  re- 


fused as  bondsman,  and  Nichols  was  oonrict- 
ed  and  sent  to  the  penitentlaiy,  where  he 
soon  died.  Clark  took  possession  of  the  land, 
and  conveyed  it  to  Cal>e,  who  was  his  step- 
son, and  Clark  left  the  country.  Cabe  paid 
nothing  for  the  land,  and  knew  of  the  clr^ 
cumstances  why  the  land  was  conveyed  to 
Clarlc  The  widow  and  children  of  Nichol 
brought  suit  to  recover  the  land,  on  the 
ground  that  the  deed  from  Nichol  to  Clark 
was  a  mortgage,  etc.,  which  had  been  satis- 
fled.  The  chancellor  dismissed  the  bill  be- 
cause the  object  in  ccaiveying  to  Clark  was 
improper  and  against  public  policy,  and  it  was 
appealed  to  this  court  Judge  Caruthers,  in 
delivering  the  opinion  of  this  court  said:  "It 
is  insisted  that  the  whole  scheme  was  to  get 
the  criminal  out  upon  baU,  that  he  might 
make  his  escape  from  Justice.  If  that  were 
so.  It  would  be  such  an  unlawful  purpose  as 
would  stain  the  hands  of  all  concerned,  and 
exclude  them  from  the  courts."  But  there 
was  no  evidence  that  such  was  the  intention. 
Mr.  Story's  Equity  Jurisprudence  (257)  says, 
"In  general,  a  contract  which  contemplates 
a  fraud  upon  third  parties  is  regarded  as 
so  far  Illegal  between  the  immediate  parties 
that  neither  will  be  entitled  to  claim  the  aid 
of  a  court  of  equity  in  its  enforcement." 
But  none  of  these  cases  go  so  far  as  the  case 
of  Swan  V.  Oastleman,  4  Baxt  2S7.  In  that 
case,  after  referring  to  the  above  authorities, 
this  court  go  further,  and  hold  that  though 
a  conveyance  obtained  by  fraud  be  only  void- 
able, and  can  be  impeached  and  set  aside  on- 
ly at  the  suit  of  the  party  defrauded,  or  his 
privies,  yet  if  the  property  conveyed  is  in 
the  possession  of  a  third  party,  and  the  fraud- 
ulent conveyee  lias  come  Into  a  court  of 
equity  for  assistance  in  the  assertion  of  his 
claim,  and  to  obtain  the  benefit  of  his  fraud, 
he  will  be  repelled,  upon  the  maxim  that  "He 
who  comes  into  that  court  asking  its  aid  must 
do  so  with  clean  hands."  This  is  not  to  give 
active  relief  to  a  party  who  has  no  title,  but 
is  simply  a  principle  on  which  his  opponent 
is  repelled  from  the  court  the  court  helping 
neither  the  one  nor  the  other,— not  the  com- 
plainant because  it  would  l)e  helping  him 
reap  the  benefit  of  his  fraud,  nor  the  defend- 
ant because  he  might  have  no  legal  title,  yet, 
being  defendant  and  in  possession,  his  con- 
dition is  best  Id.  257-270.  The  heirs  of 
Fannie  T.  Hicks,  deceased,  were  never  in 
possession  of  said  land.  She  was  a  fraud- 
ulent conveyee,  from  whom  they  claim  to 
Inherit  their  title.  We  think  that  the  heirs 
of  a  fraudulent  conveyee,  who  has  never  been 
in  possession,  should  not  be  allowed  to  re- 
cover land  of  a  defendant  who  has  purcliased 
it  for  full  value,  without  fraud  on  his  part 
from  the  fraudulent  conveyor,  who  was  in 
possession,  exercising  ownership  and  control 
over  it,  at  the  time  of  the  purchase  of  him. 
The  title  of  Fannie  T.  Hicks,  deceased,  hav- 
ing been  acquired  through  fraud,  her  heirs, 
being  out  of  possession,  cannot  set  up  their 
title  and  recover  possession  from  the  defend- 
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ant,  who  is  In  possession  onder  his  purchase 
from  the  fraudulent  conveyor  In  possession 
and  control,  for  fall  value,  without  fraud  on 
the  part  of  d^endant  Not  being  able  to 
show  a  clean  title  in  themselves,  they  can- 
not recover  on  the  weakness  of  detendant's 
title.  Their  title  having  been  acquired 
through  a  fraudulent  conveyance,  they  being 
out  of  iKMSseeslon,  and  defendant  Lyons  being 
in  possession,  the  defendant  as  such  had  the 
right  to  Impeach  their  title  for  fraud,  and 
repel  them  from  a  court  of  eqully,  without 
showing  a  legal  title  In  himself.  The  de- 
cree is  affirmed. 

BBARn,  J.,  dissents. 


BOSTICK  et  aL   v.   HAYNIBS. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Jan.  25,  1896.) 

CoKTRACTi — Rescission — Li.ohbs— Dbbd— Irvaud 

PSOBATE— HOMSSTBAD — AfFKAL — 

Pacfbu's  Oatb. 

1.  One  who  was  defrauded  in  the  pnrchase 
of  land  was  not  entitled  to  have  the  contract 
resdnded,  where,  aeTeral  months  after  discov- 
ering the  fraud,  and  after  consulting  counsel, 
he  joined  with  his  vendor  in  a  deed  of  the  laud 
to  another  in  satisfaction  of  an  incumbrance 
thereon,  and  further  recognized  the  validity  of 
the  transaction  by  liiluug  a  deed  from  the  lat- 
ter to  himself. 

2.  Under  Mill.  &  V.  Code,  {  2852,  providing 
that  notaries  should  take  acknowledgments  nn- 
der  the  same  rules  as  county  court  clerks,  an  ac- 
knowledgment by  a  notary  outside  of  hiis  coun- 
ty is  void. 

3.  The  fact  that  the  wife  did  not  join  hi 
the  oath  prescribed  for  poor  persons,  on  appeal 
by  herself  and  husband  from  the  judgment 
denying  the  right  of  homestead,  did  not  prevent 
either  party  from  claiming  such  homestead. 

Appeal  from  chancery  conrt,  Davidson 
county;   Thomas  H.  Malone,  Chancellor. 

Bill  by  A.  O.  Bostick  and  another  against 
J.  B.  Haynie  to  rescind  a  contract  for  the 
sale  of  lands  and  for  other  relief.  From 
the  decree  rendered  complainants  appeal. 
Modified. 

J.  P.  Atkinson  and  W.  O.  Brlen,  for  com- 
plainants.   E.  A.  Price,  for  defendant 

NEIL,  J.  The  original  bill  In  this  cause 
was  filed  for  the  purpose  of  rescinding  a  con- 
tract for  the  sale  of  lands,  and  an  amended 
bill  was  filed  claiming  homestead  out  of  a 
portion  of  the  lands  involved,  as  alternative 
relief,  In  case  rescission  should  not  be  grant- 
ed. The  facts  are  as  follows:  In  the  early 
part  of  December,  1881,  the  complainant  A. 
G.  Bostick,  a  colored  man,  residing  at  that 
time  In  Williamson  county,  this  state,  and 
owning  a  small  farm  near  Triune,  in  that 
county,  wishing  to  remove  to  Nashville,  and, 
with  a  view  to  that  purpose,  to  exchange 
his  farm  for  city  property,  applied  to  B.  E. 
Matthews,  a  real-estate  agent  in  Nashville, 
to  carry  out  the  plan  for  him,  and  returned 
to  his  home  in  Williamson  county.     Mat- 


thews undertook  the  work,  and  between  the 
8tb  and  10th  of  December,  1891,  he  ad- 
dressed a  letter  to  complainant,  at  Triune, 
informing  him  that  he  had  succeeded  in  get- 
ting on  foot  the  arrangement  desired. 
Complainant,  upon  receipt  of  this  letter, 
promptly  came  to  Nashville,  and  was  in- 
formed  by  Matthews  that  he  had  perfected 
a  plan  whereby  complainant  could  exchange 
bis  farm  for  a  house  and  lot  on  North  Hill 
street  In  Nashville,  but  that,  in  order  to  car- 
ry out  this  plan,  it  would  be  necessary  for 
the  complainant  In  the  trade  to  take  five 
"uptown"  lots  belonging  to  the  Intending 
seller  at  $5  per  front  foot  To  this  the 
complainant  assented,  on  the  assurance 
from  Matthews  that  the  lots  woe  worth 
the  purchase  money,  fl,350,  and  that  he 
(Matthews)  would  be  able  to  sell  them  at  a 
profit  of  $eOO  or  |700,  and  upon  his  furth» 
assurance  to  the  complainant  that  if  he 
would  let  him  (Matthews)  manage  for  him. 
In  a  few  years  he  would  make  complainant  a 
rich  man.  The  complainant  trusted  the 
whole  matter  Implicitly  to  Matthews,  and 
did  whatever  Matthews  told  him  to  do;  and. 
while  complainant  does  not  seem  to  have  a 
very  clear  idea  of  what  the  trade  was,  he 
seems  to  have  understood  that  his  farm 
was  to  be  valued  at  |1,S00,  and  the  Hill 
street  property  at  |1,600,  and  that  one  should 
be  exchanged  for  the  other,  leaving  him  in 
debt  for  the  Hill  street  property  to  the 
amount  of  only  $100,  and  that  he  should.  In 
some  way — his  understanding  of  the  matter 
I  is  not  clear— buy  the  uptown  lots  in  the  trade. 
The  key  to  the  whole  matter  Is  that  he  trust- 
ed Matthews  entirely,  and  let  him  arrange 
the  transaction  as  he  wished.  So,  when  the 
deeds  were  drawn,  they  were  so  worded  that 
complainant  was  made  to  purchase  the  HUl 
street  property,  paying  thereon  $600  of  the 
value  of  his  farm,  and  assuming  a  debt  of 
11,000,  an  Incumbrance  thereon  due  to  one 
Brown;  and  $900  of  the  value  of  his  farm 
was  placed  upon  the  uptown  lots  as  a  part 
payment  thereon,  and  he  executed  his  notes 
for  $350  balance  of  the  purchase  price  o{  the 
lots.  These  "uptown  lots,"  so  called,  were 
of  little  actual  value,  being  liable  to  over- 
flow, and  sometimes  being  10  feet  under  wa- 
ter, but  seem  to  have  had  a  speculative  value 
among  trading  men.  The  result  of  the 
transaction  thus  far  was,  through  the  man- 
agement of  the  real-estate  agent  that  the 
complainant,  instead  of  exchanging  his  farm 
for  a  house  and  lot  in  Naahvllle,  had  ex- 
changed the  bulk  of  it  for  some  overflowed 
lots,  and  only  about  one-third  of  it  or  a  lit- 
tle over,  for  a  house  and  lot  Incumbered  to 
the  amount  of  two-thirds  of  the  value  of  his 
farm,  and  with  no  means,  or  reasonable  ex- 
pectation of  means,  on  his  part  to  lift  the  In- 
cumbrance. The  chief  dependence  for  pay- 
ing this  indebtedness  was  the  expected  exer- 
cise of  the  real-estate  agent's  skill  In  work- 
ing off  the  uptown  lots;  but.  like  many  other 
speculative  schemes,  it  failed  to  turn  out  as 


Digitized  by 


Google 


Tenn.) 


BOSTICK  V.  HATNIE. 


857 


hoped  for.  The  resultant  loss  of  the  prop- 
erty In  course  of  time  was  Inevitable,  but 
the  manner  of  this  loss  will  be  stated  fur- 
ther on. 

To  return,  however,  to  the  deed.  It  ap- 
pears that  the  complainant  can  read,  but 
that  the  deed  was  neither  read  to  him,  nor 
did  he  read  it  at  the  time  the  trade  was  con- 
summated; owing,  as  we  believe,  to  his  en- 
tire reliance  on  the  real-estate  agent,  and 
his  confident  belief  that  this  agent  would 
80  arrange  matters  as  that  the  original  pur- 
pose would  be  carried  out,— the  exchange  of 
his  farm  for  a  house  and  lot  It  is  clear 
that  the  complainant  had  no  adequate  con- 
ception of  the  situation  he  was  in  until  about 
eight  or  nine  months  after  the  trade  was 
made.  It  was  in  Angnst,  1892,  when  he 
learned  the  true  state  of  things.  This  was 
when  Mr.  Brown's  trust  deed  matured.  Mr. 
Brown  called  upon  the  complainant  for  the 
payment  of  the  debt  Thereupon  the  com- 
plainant, not  understanding  the  situation, 
consulted  counsel,  and  had  the  deed  explain- 
ed to  him.  Realizing  the  state  of  things,  he 
then  endeavored  to  borrow  some  money 
from  a  building  and  loan  society  to  meet  the 
debt,  but  was  unable  to  do  so.  Mr.  Brown 
then  advertised  the  house  and  lot  for  sale, 
and  did  sell  it  at  public  auction.  At  this 
sale  imder  the  trust  deed,  the  complainant  be- 
came the  purchaser,  but  was  unable  to  com- 
ply with  the  terms  of  the  sale.  The  matter 
rested  in  this  condition  for  a  while,  and  at 
last  the  following  plan  was  faUen  upon  by 
all  concerned.  Complainant  A.  G.  Bostlck 
and  his  wife,  also  a  complainant  herein,  join- 
ed in  a  deed  with  their  vendor,  defendant,  J. 
B.  Haynle,  to  said  Brown,  on  the  2d  day  of 
December.  1892,  wherein  they  conveyed  to 
him  the  said  house  and  lot  In  this  arrange- 
ment the  deed  of  trust  was  canceled  and  set- 
tled. Brown,  being  then  the  owner  of  the 
property,  reconveyed  It  to  the  complainant, 
December  3,  1892,  taking  his  notes  therefor, 
maturing  at  Intervals,  with  J.  B.  Haynle's  in- 
dorsement The  instrument  provided,  in  sub- 
stance, that,  upon  failure  of  complainant  to 
pay  any  of  the  notes,  all  should  mature,  and 
the  vendor.  Brown,  should  have  the  right  to 
sen  the  property  for  payment  of  the  notes. 
Complainant  having  failed  to  pay  the  notes, 
the  property  was  sold,  pursuant  to  the  in- 
strument, by  Mr.  Brown,  and  at  this  sale 
Mrs.  Lulu  Haynle  became  the  purchaser  at 
$1,100,  and  complainant  has  been  compelled 
to  vacate  the  property.  The  defendant 
Haynle,  had  nothing  to  do  In  making  the 
trade,  except  in  so  far  as  Matthews  was  his 
agent,  and  except  in  executing  the  deeds  to 
the  Bill  street  lot,  and  to  the  uptown  lots. 
The  whole  trade  was  worked  up  by  Mat- 
thews, and  he  received,  or  undertook  to  re- 
ceive, commissions  from  both  sides;  that  is, 
Haynle  paid  him  |100  commissions,  and  he 
had  the  complainant's  note  for  $75  as  com- 
mlssIonB,  but  when  the  matter  turned  out 
so  badly,  he  surrendered  this  note  without 


payment  It  Is  proper  to  state,  also,  that 
the  complainant  has  sold  and  conveyed  one 
of  the  uptown  lots. 

Without  discussing  the  question  as  to  wheth- 
er the  foregoing  facts  make  out  a  case  of 
fraud  practiced  upon  the  complainant  by  the 
defendant  through  his  agent  Matthews,  we 
think  it  is  impossible  to'  grant  complainants 
any  relief  upon  the  theory  of  rescission  for 
fraud.  We  base  this  conclusion  upon  two 
principles,  as  follows:  First  He  who  seeks 
relief  In  a  court  of  equity  upon  the  ground  of 
fraud  must  do  so  promptly,  after  discovery  of 
the  fraud.  Smith  v.  Greaves,  15  Lea,  459, 
468;  GUbert  v.  Hunnewell,  12  Helsk.  292; 
Knuckolls  V.  Lea,  10  Humph.  5T7;  Ruohs  v. 
Bank,  94  Tenn.  73,  74,  28  S.  W.  303.  Second- 
ly. Equity  will  not  In  general,  grant  rescis- 
sion where  the  parties  cannot  be  restored  to 
their  original  status.  21  Am.  &  Eng.  Bnc. 
Law,  89.  In  Gilbert  v.  Hunnewell,  12  Helsk. 
292,  293,  It  Is  said,  quoting  and  adopting  a 
passage  from  Story  on  Contracts:  "It  Is  sole- 
ly at  the  option  of  the  party  upon  whom  the 
fraud  is  practiced  whether  he  will  be  bound 
by  the  agreement  or  not  Yet,  if  he  deter- 
mine to  avoid  a  contract  because  of  the  fraud, 
he  must  give  notice  of  such  determination  to 
the  other  party  within  reasonable  time  after 
his  discovery  of  the  fraud;  and  if,  with  a 
knowledge  of  the  fraud,  he  acquiesce  in  the 
contract  expressly,  or  do  any  act  importing 
an  intention  to  stand  by  it  or  remahi  silent 
under  circumstances  which  plainly  Indicate 
a  continuing  assent  thereto,  he  cannot  after- 
wards avoid  It;  for  practically  no  man  Is 
Injured  if  he  know  of  the  deceit  which  Is 
practiced  and  consent  to  It  shice  the  deceit 
then  becomes  an  agreed  fact  of  the  case. 
So,  also,  if  he  treat  the  subject-matter  as  his 
own,  by  selling  or  leasing,  he  cannot  avoid 
the  contract  on  the  ground  of  fraud,  even 
though  he  should  afterwards  discover  some 
new  incident  of  the  same  fraud,  making  it 
more  to  his  Injury  than  he  supposed."  And 
hi  Ruohs  V.  Bank,  94  Tenn.  57,  28  S.  W.  303, 
the  same  doctrine  is  strongly  laid  down.  At 
pages  72,  73,  94  Tenn.,  and  page  307,  28  S.  W., 
the  following  extract  from  Tied.  Sales,  {  163, 
Is  quoted  with  approval:  'It  is  also  neces- 
sary that  the  defrauded  party  should  do  noth- 
ing, after  the  discovery  of  the  fraud,  which 
would  in  any  way  admit  the  existence  and 
validity  of  the  contract  Such  an  admission, 
if  clear,  will  operate  as  a  bar  to  his  right  of 
rescission  for  fraud.  For  example,  it  would 
be  fatal  to  his  right  to  rescind  where  he  has 
mingled  the  property  with  his  own,  or  offered 
it  for  sale,  or  in  any  other  way  exercised  any 
rights  of  ownership  over  the  goods."  And,  at 
page  73,  94  Tenn.,  and  page  307,  28  S.  W.,  the 
following  is  quoted  with  approval  from  2 
Pom.  Eq.  Jur.  §  897:  "The  person  who  has 
been  misled  is  required,  as  soon  as  he  learns 
the  truth,  with  all  reasonable  diligence  to  dis- 
affirm the  contract,  or  abandon  the  transac- 
tion, and  give  the  other  party  an  opportunity 
of  rescinding  it,  and  of  restoring  both  of  them 
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to  their  original  position.  •••!*,  after 
discoyering  the  untruth  of  the  representations, 
he  conducts  himself  with  reference  to  the 
transaction  as  though  It  were  still  subsisting 
and  binding,  be  thereby  waives  all  ben^t  of 
and  relief  from  the  misrepresentations."  Com- 
plainant concedes  that  be  discovered,  in  Au- 
gust, 1892,  that  the  deed  had  not  been  written 
according  to  the  contract,  yet  on  December 
2, 1892,  be  recognized  the  transaction  as  valid 
and  subsisting  by  joining  In  the  deed  to  Mr. 
Brown,  conveying  the  property  to  him  In  sat- 
isfaction of  the  Haynle  deed  of  trust,  and  fur- 
ther recognized  the  transaction  by  taking  a 
deed  to  the  property  from  Mr.  Brown  on  De- 
cember 3,  1892.  These  last  two  deeds  were 
after  he  had  consulted  counsel.  He  experi- 
mented with  the  matter  in  this  manner,  until 
the  property  was  Anally  sold  under  the  power 
of  sale  reserved  In  the  last-mentioned  deed. 
Then  he  filed  his  bill.  The  original  blU  was 
not  filed  until  May  20,  1893.  We  think  It  Is 
very  clear  that  the  complainant  Is  not  entitled 
to  a  rescission. 

We  will  next  consider  the  question  whetb» 
the  complainants  are  entitled  to  the  homestead 
claimed  under  the  amended  bill.  Complain- 
ant A.  G.  Bostick  is  the  head  of  a  family,  and 
the  Williamson  county  tract  was  all  the  land 
he  owned,  and  he  resided  upon  It  with  his 
family  at  the  time  of  the  Inception  of  the 
above-mentioned  trades.  There  is  no  contro- 
versy about  these  matters.  The  point,  how- 
ever, upon  which  the  right  to  avoid  the  deed 
in  favor  of  the  homestead  claim  Is  based,  is 
that  the  certificate  of  acknowledgment  Is  void 
as  to  the  wife  of  complainant  A.  G.  Bostick. 
rhe  special  point  of  attack  Is  that  the  probate 
as  to  the  married  woman  was  taken  in  Wil- 
liamson county  by  a  Davidson  county  notary 
public.  There  is  no  dispute  upon  this  point 
The  notary  public  says  that  he  did  take  the 
acknowledgment  in  Williamson  county  on  the 
IStb  of  December,  1892,  but  did  not  then  af- 
fix his  seal,  and  that  he  subsequently  retook 
the  acknowledgment  in  January,  1893,  in  Da- 
vidson county,  and  affixed  his  seal;  but  apon 
this  point  the  weight  of  the  proof  Is  against 
him.  and  In  fact  the  certificate  upon  the  deed 
is  dated  December  18,  1892.  Upon  Its  face 
the  certificate  appears  to  have  been  made  In 
Davidson  county,  and  the  acknowledgment 
and  privy  examination  there,  inasmuch  as  it 
begins,  "State  of  Tennessee,  Davidson  Coun- 
ty." But  we  find  as  a  fact  that  the  probate 
was  taken  In  Williamson  county  by  the  afore- 
said Davidson  county  notary  public.  Does 
this  make  the  probate  void?  In  the  case  of 
Neely  v.  Morris,  2  Head,  596,  597.  It  was  said 
in  reference  to  a  protest  of  a  note  taken  by  a 
notary  public  out  of  his  county:  "This  pro- 
test was  a  nullity.  Under  our  statute,  the  au- 
thority of  a  notary  public  is  confined  to  the 
coimty  for  which  he  was  appointed  and  com- 
missioned. Act  1835,  c.  11.  He  has  no  more 
power  or  authority  to  do  an  official  act  In  a 
different  cotmty  than  a  Justice  of  the  peace 


or  other  comity  officer."  In  Garth  v.  Fort,  1& 
Lea,  683,  686,  It  was  held  that  where  a  Justice 
of  the  peace  of  Robertson  county,  this  state, 
was  commissioned  to  take  the  privy  examina- 
tion of  a  married  woman,  and  he  went  over 
into  Montgomery  county  and  took  the  probate 
there,  the  act  was  wholly  void.  The  sections 
of  the  Code  (M1U.&  Y.Code,  {{  2461-2468)  that 
provide  for  the  creation  of  notaries  public 
plainly  show  that  their  powers  are  nxiflned  to 
the  county  in  which  they  are  created.  MIIL  & 
v.  Code,  I  2852,  provides  that  they  shall  take 
acknowledgments  In  the  same  manner  and  un- 
der the  same  rules  and  regulations  as  given 
county  court  clerks.  It  could  not  be  contend- 
ed that  county  court  clerks  could  take  ac- 
knowledgments outside  of  their  respective 
counties.  On  the  whole,  we  are  clearly  of 
opinion  that  the  probate  to  the  deed  in  ques- 
tion was  and  is  void.  The  result  Is  that  the 
complainants  are  entitled  to  homestead  In  the 
Williamson  county  tract. 

The  defendant  has  suggested,  as  a  difflcolty 
In  the  way  of  this  court  considering  the  home- 
stead question  at  all,  that  the  appeal  Is  prose- 
cuted upMi  the  oath  prescribed  for  poor  per- 
s<Mis,  and  that  the  wife  did  not  Join  In  the 
oath.  There  Is  no  merit  hi  this  suggestion. 
In  the  case  of  GrUls  v.  HUl,  2  Sneed,  711,  715, 
716,  It  Is  said:  "An  objection  has  been  sug- 
gested to  the  legality  of  the  proceeding  by 
which  the  suit  was  allowed  to  progress  under 
the  pauper  law,  on  the  oath  of  the  husband, 
without  that  of  the  wife,  who  vras  also  a  par- 
ty with  him.  That  was  proper,  as  we  have 
decided.  In  another  case,  that  where  a  husband 
and  wife  are  parties,  It  is  only  necessary  for 
the  oath  to  be  taken  by  the  former;  but  It  is 
otherwise  where  this  relation  does  not  exist 
between  the  Joint  parties.  In  that  case  all 
must  take  the  oath  required."  To  the  same 
effect  is  McPhatridge  v.  Gregg,  4  Cold.  324, 
326.  The  same  result  is  also  reached  from 
another  view.  The  deed  of  the  husband  and 
wife,  without  the  privy  examination  of  the 
wife,  conveying  land  then  occupied  as  a  home- 
stead, the  legal  title  to  which  Is  In  the  hus- 
band, will  not  ccmvey  the  homestead  right 
either  against  the  husband  or  wife.  Mash  v. 
Russell.  1  Lea,  543.  Consequently,  the  hus- 
band could  prosecute  the  suit  alone  fw  home- 
stead in  such  a  case. 

Let  a  decree  be  entered  here  In  accordance 
with  the  foregoing  principles,  and  let  the 
cause  be  remanded  to  the  chancery  court  of 
Davidson  county  with  directions  for  the  ap- 
pointment of  commissioners  and  the  assign- 
ment of  homestead  to  the  complainants  In  the 
tract  of  land  described  in  the  amended  blU. 
The  costs  of  this  court  and  of  the  court  bdow 
will  be  equally  divided  between  the  complaiOr 
ants  and  the  defendant 

BARTON  and  WILSON,  JJ.,  concnr. 

Affirmed  orally  by  supreme  court,  March  &, 
189& 
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HOUSTON,  E.  &  W.  T.  RY.  CO.  t.  KBIiLEE- 

(Court  of  Oivil  Appeals  of  Texas.     Hay  14, 

1896.) 

RaILKOAD  COMPAIflBS  —  FORBCLOBDRB  BaUI — IilA- 
BIHTr  0»  PDBOBASINO  COMPAKI— RBOBOANiaA- 
TIOS— RlOHTS  OP  JUDOMEKT  CREDITORS  OF  OtD 
COMPANT — JCDGMKNT  LilKN— ElTINGUISHJIBST. 

1.  In  an  action  by  jndg^ment  creditors  of  a 
railroad  company  against  a  reorganized  body 
composed  of  purchasers  at  foreclosure  sale  of 
the  property  of  the  former  company,  it  appear- 
ed that  plaintiffs,  whose  judgments  were  first 
liens  on  the  property,  had  agreed  with  one  J., 
who  represented  persons  proposing  to  reorgan- 
ize the  old  company,  that  they  would  accept  the 
bonds  of  the  new  company  in  payment  of  their 
judgments,  and  assigned  such  judgments  to  a 
trustee  to  be  exchanged  for  the  bonds.  J.  and 
fads  associates  purchased  the  road  at  foreclosure 
sale,  and  used  the  judgments  to  secure  a  reduc- 
tion of  the  amount  to  be  paid  in  cash.  J.  tes- 
tified that  in  all  the  proceedings  he  had  acted 
for  himself  individually,  and  that  he  was  to  ac- 
quire the  property,  and  turn  it  over  to  the  new 
company,  ana  that  he  was  to  hare  the  profits 
from  the  transaction.  Bnt  it  appeared  from 
the  written  agreement  that  he  not  only  acted 
for  bimaelf,  but  as  the  representatiTe  of  all  the 
other  parties  to  the  agreement;  that  issuance 
of  bonds  by  the  reorganized  corporation  was 
contemplated ;  that  plaintiffs  consented  to  await 
reorganization,  and  to  take  the  bonds  within  a 
specified  time,  and  transferred  their  jadgments 
to  be  delivered  to  J.  "in  exchange  for  the  bonds 
to  be  issued  by  the  new  company."  Held  that, 
on  failure  to  deliver  the  bonds  within  the  speci- 
fied time,  the  new  company,  having  obtained 
the  t>enefit  of  the  judgments,  was  liable  to  plain- 
tiffs for  the  amount  thereof. 

2.  Where  judgment  creditors  of  a  railroad 
company  permit  foreclosure  sale  of  its  property 
to  be  made  without  objection,  and  contract  with 
a  reorganized  company  to  take  bonds  of  such 
company  in  payment  of  their  judgments,  they 
lose  their  judgment  lien  on  the  property. 

Appeal  from  district  court,  Harris  covinty; 
Samuel  H.  Brashear,  Judge. 

Action  by  Theodore  Keller  against  the 
Houston,  East  &  West  Texas  Railway  Com- 
pany. Judgment  for  plaintlCF,  and  defendant 
appeals.    MoClfled. 

After  tbe  decision  rendered  In  this  case  on 
former  appeal,  reported  in  8  Tex.  Civ.  App. 
537,  28  S.  W.  724,  plaintiff  amended  his  plead- 
ings, and  alleged  the  facts  cut  of  which  we 
held  tbe  liability  of  the  defendant  for  tbe 
Judgments  sued  on  arose.  Exceptions  to  the 
petition  were  overruled,  and  this  ruling  Is 
assigned  as  error;  but,  as  the  facts  shown  by 
the  evidence  upon  which  plaintiff  relies  for  a 
recovery  were  alleged  In  the  pleadings.  It  will 
be  more  convenient  to  determine  whether  or 
not  those  facts  are  sufficient  to  establish  the 
liability  than  to  consider  the  pleadings  and 
evidence  separately.  Those  facts  show  that 
in  1885  the  railroad  and  all  of  the  property, 
rights,  and  franchises,  of  every  character,  of 
the  Houston,  East  &  West  Texas  Railway 
Company,  wer«^  put  in  the  hands  of  a  receiver 
by  the  district  court  of  Harris  county,  and 
that,  by  tbe  decree  of  that  court,  such  prop- 
erty was  ordered  sold  to  pay  Judgments 
which  had  been  established  against  t^e  com- 
pany, Including  those  sued  on  by  tlie  plain- 
tiff, secured  by  liens  having  precedence  over 


the  mortgage  securing  tbe  bonds  of  the  com- 
pany, and  also  to  pay  such  bonds.  This  de- 
cree required  that  tbe  railway  and  all  of  the 
property  and  franchises  of  tbe  company 
should  be  sold  for  not  less  than  |1,200,000, 
and  that,  of  this  stun,  $375,000  should  be  paid 
In  cash,  to  satisfy  the  preference  liens  secur- 
ing Judgments  of  the  class  to  which  those 
sued  on  by  plaintiff  belonged,  but  that  re- 
ceipted claims  of  that  class  produced  by  tbe 
purchaser  should  be  accepted  by  the  commis- 
sioner as  so  much  cash,  and  that  the  remain- 
der of  the  purchase  money  might  be  paid  in 
flrst  mortgage  bonds  of  the  company.  Tbe 
decree  also  provided  that  the  title  to  tbe 
property  should  pass  to  tbe  purchaser  free 
from  all  claims  except  the  current  obligations 
and  liabilities  of  the  receiver.  Tbe  decree  of 
foreclosure  was  flrst  rendered  by  the  district 
court,  and  an  appeal  was  taken  by  tbe  trustee 
for  the  bondholders  to  the  supreme  courtf  con- 
testing the  priority  given  to  such  claims  as 
plaintiff's,  and  the  decree  was  by  that  court  re- 
formed without  affecting  such  priority.  From 
this  Judgment  a  writ  of  error  to  tbe  supreme 
court  of  the  United  States  was  sued  out  by 
the  trustee  for  tbe  bondholders,  and,  while  it 
was  pending,  the  following  instrument  was 
^cecuted  by  a  number  of  tbe  holders  of 
claims  against  the  railvray  company.  Includ- 
ing plaintiff:  "The  undersigned,  creditors  of 
the  Houston,  East  and  West  Texas  Railway 
Company,  hereby  agree,  one  wltb  tbe  other, 
and  with  E.  S.  Jemlson,  of  the  city  and  state 
of  New  York,  to  accept  for  their  several 
claims,  principal  and  interest,  the^rst  mort- 
gage bonds  of  said  Houston,  East  and  West 
Texas  Railway  Company,  to  be  hereafter  is- 
sued by  the  company  organized  by  the  pur- 
chasers of  said  railway  at  foreclosure  sale, 
at  the  rate  of  not  exceeding  twenty  thousand 
dollars  (¥20,000)  per  mile,  at  their  face  value, 
that  is  to  say,  one  bond  for  each  one  thou- 
sand dollars  of  said  claims,  and  for  fractional 
portions  of  said  claims  certificates  entitling 
holders  thereof  to  said  flrst  mortgage  bonds, 
when  presented  in  amounts  aggregating  <m& 
thousand  dollars,  said  certificates  bearing  in- 
terest at  the  rate  of  five  per  cent  per  annum 
from  date  of  issue,  said  bonds  to  be  payable 
forty  years  after  date,  and  to  bear  interest  at 
the  rate  of  five  per  cent,  per  annum  from 
date,  Interest  payable  semiannually,  and  to  be 
for  one  thousand  dollars  each.  To  this  end, 
we  hereby  assign  our  respective  claims  to  T. 
W.  House,  to  be  held  by  him  in  trust  to  be  de- 
livered to  the  said  E.  S.  Jemlson,  or  his  as- 
signs, in  exchange  for  said  bonds  to  be  issued 
as  aforesaid.  The  claims  held  by  us  are 
Judgments  against  said  Houston,  East  and 
West  Texas  Railway  Company,  rendered  by 
the  district  court  of  Harris  county,  for  the  re- 
spective amounts  and  at  the  respective  dates 
set  opposite  our  names;  said  judgments  hav- 
ing been  given  priority  of  payment  In  the 
final  decree  rendered  by  the  district  court  of 
Harris  county  in  the  case  of  Jacob  Binz  et  al. 
versus  the  said  railway  company  et  aL,  on 
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the  19th  day  of  November,  1889,  as  modified 
by  the  decree  of  the  supreme  conrt  of  Texas, 
made  on  the  29th  day  of  March,  1890.  [13  S. 
W.  655.]  This  agreement  is  made  upon  the 
condition  that  said  bonds  are  to  be  delivered 
to  us  In  exchange  as  aforesaid  within  three 
months  after  the  foreclcsare  sale  under  said 
final  decree,  or  as  soon  thereafter  as  prac- 
ticable, not  to  exceed  the  period  of  six  months 
from  the  date  of  said  foreclosure  sale.  If 
this  agreement  shall  not  have  been  assented 
to  by  the  holders  of  claims  In  an  amount  sat- 
isfactory to  said  Jemison,  prior  to  the  date  of 
said  foreclosure  sale,  then  the  same  to  be  null 
and  void.  This  agreement  is  one  of  several, 
similar  in  all  respects,  and  each  paper  shall 
have  the  same  force  and  effect  as  if  all  were 
one  instrument  Witness  our  hands,  this 
26th  day  of  May,  1800."  The  cause  was  aft- 
erwards dismissed  from  the  supreme  court  of 
the  United  States,  and  the  final  decree  wfts 
entered  by  the  district  court,  as  before  stated, 
in  accordance  with  the  judgment  of  the  su- 
preme court.  The  sale  was  made  under  the 
final  decree  of  foreclosure  on  the  7th  day  of 
August,  1892.  The  property  was  purchased 
by  El.  S.  Jemison,  and  the  sale  was  reported 
to  the  court,  and  confirmed  by  its  order  on 
the  25th  day  of  Octolser,  1892.  The  terms  of 
sale  were  not  at  once  complied  with,  but  on 
the  19th  day  of  November,  1892,  the  court, 
upon  motion  of  the  purchaser,  granted  a 
"short  additional  time  for  the  purchaser  to 
comply";  and  on  the  20th  day  of  February, 
1893,  the  court  made  another  order  extending 
the  time  nstil  the  next  term  of  the  court,  re- 
citing '*that  the  delay  in  complying  with  the 
terms  of  his  purchase  by  said  E.  S.  Jemison 
has  been  brought  about  wholly  unexpectedly 
to  him,  and  without  apparent  fault  on  his 
part,  and  that  he  has  partially  complied  with 
the  terms  of  his  contract."  At  the  next  term 
thereafter,  and  on  the  26th  day  of  April,  1893, 
the  commissioner  reported  to  the  court  that 
Jemison  had  complied  with  the  terms  of  sale; 
stating,  further,  that,  in  so  doing,  he  had 
passed  before  him  (the  commissioner),  as 
part  of  the  money  to  be  paid  in  cash,  the 
judgments  here  sued  on  by  plaintiff,  which 
had  been  allowed  in  part  payment.  The  conrt 
thereupon  entered  a  decree  reciting  that  Jem- 
ison had  complied  with  the  terms  of  sale,  and 
that  it  was  made  to  appear  that  he  had  as- 
signed to  the  Union  Trust  Company  of  New 
York  his  bid  and  all  of  his  rights  under  it  for 
the  purchase  of  the  railway  and  Its  appurte- 
nances, and  ordering  the  commissioner  to  make 
to  such  company  a  deed  conveying  the  prop- 
erty "free  from  all  charges  and  incumbrances 
except  current  obligations  of  the  receiver," 
and  further  ordering  the  receiver  to  deliver 
the  property  to  the  purchasing  company  upon 
Its  demand.  The  order  further  provided  for 
the  closing  up  of  the  receivership  upon  the 
delivery  of  the  property  to  the  trust  company. 
On  the  26th  day  of  May,  1893,  the  commis- 
sioner executed  to  the  Union  Trust  Company 
a  deed  conveying  the  property  to  It,  which  re- 


cited the  proceedings  prior  and  subsequent  to 
the  sale,  as  well  as  the  sale  and  purchase  by 
Jemison,  and  his  assignment  of  his  bid  to  the 
trust  company,  and  recited  that  such  convey- 
ance was  made  in  consideration  of  the  ptem- 
ises,  and  of  $1,200,000  paid  to  the  grantor  by 
Jemison  and  the  trust  company,  as  shown 
by  his  reports  to  the  court.  On  the  8th  day 
of  May,  1893.  the  Union  Trust  Company  made 
a  deed  conveying  the  same  property  to  the  de- 
fendant In  this  suit,  the  reorganized  Houston, 
East  &  West  Texas  Rafiway  Company,  recit- 
ing the  Judicial  sale  of  the  property,  the  bid 
by  Jemison,  and  his  assignment  of  same  to 
the  Union  Trust  Company,  and  that  Jemison 
and  his  associates  were  In  fact  the  purchas- 
ers, for  whose  use  and  benefit  the  trust  com- 
pany acquired  and  held  the  legal  title,  and 
were  entitled,  under  the  laws  of  Texas,  to 
have  and  exercise  the  rights,  powers,  and 
privileges  granted  to  the  corporation  under  Its 
charter.  This  conveyance  further  recited  that 
It  was  made  In  pursuance  and  accomplish- 
ment of  the  objects,  purposes,  trusts,  and 
conditions  specified  and  set  forth  In  the  con- 
veyance from  Jemison  to  the  trust  company, 
and  In  consideration  of  ^,760,000  to  be  paid 
by  the  railway  company,  as  follows,  viz.: 
?1,920,000  of  the  capital  stock  of  the  rail- 
way company  issued  in  the  name  of  Jemison 
or  his  appointees,  and  transferred  by  them  to 
the  trust  company;  and  $3,840,000  in  first 
mortgage  bonds  secured  by  mortgage  to  the 
trust  company.  In  trust  for  the  holders  of 
such  bonds.  On  the  15th  day  of  May,  1883, 
the  defendant  company  executed  to  the  Union 
Trust  Company,  as  trustee,  a  mortgage  on  its 
properties  to  secure  its  first  mortgage  bonds 
Issued  by  It,  In  accordance  with  Its  plan  of 
organization  adopted  by  the  purchaser,  to  pay 
the  purchaser  of  the  road  at  the  rate  of  $20,- 
000  per  mile  of  completed  road.  On  June  13, 
1893,  bonds  of  the  defendant  company,  of  the 
character  and  in  amount  provided  for  In  the 
ctHttnict  signed  by  plalntia,  were  placed  In 
the  hands  of  T.  W.  House  for  plaintiff,  and 
he  was  notified  of  the  fact,  and  then  declined, 
and  has  ever  since  declined,  to  receive  them, 
on  the  ground  that  they  were  not  tendered 
within  the  time  required  by  the  agreement. 

The  foregoing  are  the  facts  which  were 
shown  by  the  record  on  the  former  appeal, 
and  upon  which  this  court  held  that  "It  suf- 
ficiently appears  that  those  who  reorgan- 
ized the  corporation  were  represented  by 
Jemison,  and  that  his  acts  were  done  for 
their  benefit.  It  further  appears  that  the 
corporation,  as  reorganized,  has  taken  the 
property  under  the  arrangement  made  by 
him,  and  has  received  the  benefits  of  it;  and 
we  think  it  is  chargeable  with  any  liability 
assumed  by  Jemison  In  his  dealings  with  the 
plaintiff's  Judgments."  On  the  last  trial,  in 
addition  to  those  facts,  the  testimony  of 
Jemison  himself  was  Introduced.  It  Is  to 
the  effect  that  he  was  interested  In  and  con- 
trolled all  of  the  bonds  of  the  old  company, 
and  bought  up  a  number  of  the  claims  to 
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'Which  priority  bad  been  adjudged,  and  that 
these,  Including  plalntUTs,  were  used  as 
cash  In  complying  with  the  terms  of  sale; 
that  the  plan  of  reorganization  contemplat- 
ed the  Issuance  of  bonds  of  the  reorganized 
company  In  lieu  of  those  of  the  old,  and 
that,  under  the  bond  of  reorganization,  he 
undertook,  on  his  own  responsibility,  to  turn 
oyer  the  railroad  to  the  reorganized  com- 
pany, free  of  all  Incumbrances;  that  the 
bonds  which  he  agreed  to  give  plaintiff  were 
his  own  bonds,  and,  In  making  the  contract 
with  plaintiff,  he  was  acting  for  himself  in- 
dividually, and  not  for  the  Union  Trust 
Company  or  the  reorganized  railroad  com- 
pany, and  whatever  profit  there  was  In  the 
transaction  accrued  to  him;  that  the  plan 
of  reorganization  was  a  proposition  made  by 
himself  to  all  of  the  creditors  of  the  old 
company,  to  which  the  new  company  was 
not  a  party,  and  In  no  wise  interested,  and 
provided  that  he  should  turn  over  the  prop- 
erty to  the  new  company  free  from  all 
claims,  of  every  kind  and  character,  and 
the  creditors  who  accepted  the  bonds  of  the 
new  company  did  so  in  pursuance  of  that 
plan. 

Baker,  Botts,  Baker  &  Lovett,  for  appel- 
lant.    W.  P.  Hamblen,  for  appellee. 

WILLIAMS,  J.  (after  stating  the  facts). 
The  lien  by  which  plaintiff's  judgments  were 
secured  was  foreclosed  by  the  final  decree, 
and  the  property  was  ordered  to  be  sold  to 
pay  them,  as  well  as  other  charges  upon  It. 
As  was  held  by  us  on  the  former  appeal,  It 
is  clear  that  In  such  cases  the  purchase 
money  paid  into  court  takes  the  place  of 
the  property,  which  passes  by  the  sale  to 
the  purchaser  freed  from  the  liens  thus  fore- 
closed. The  lienbolders  look  to  the  pur- 
chase money  as  the  fund  out  of  which  their 
claims  are  to  be  satisfied.  But,  instead  of 
paying  into  court  so  much  of  the  purchase 
money  as  would  have  been  required  to  meet 
plaintiff's  claims,  the  purchaser  retained  it 
in  his  hands,  using  the  judgments  as  hav- 
ing been  paid,  and  agreeing  to  otherwise 
satisfy  plaintiff  for  them.  Of  course,  it  Is 
not  and  it  cannot  be  contended  that  the  pur^ 
chaser  was  not  bound  to  comply  with  his 
agreement  with  the  holders  of  the  judgment, 
or  else  pay  either  to  him  or  to  the  court 
enough  money  to  satisfy  them;  but  the  con- 
tentions ar»— First,  that  the  agreement  has 
been  complied  with  by  the  tender  of  the 
bonds  stipulated  for,  and  that  plaintiff  is 
bound  to  acc^t  them;  and,  second,  that, 
even  if  there  has  not  been  such  compliance 
with  the  contract,  any  liability  resulting 
therefrom  is  not  that  of  the  defendant  cor- 
poration. In  our  former  decision,  we  de- 
cided the  first  question  in  favor  of  plaintiff, 
holding  that  the  tender  of  the  bonds  was 
not  made  In  time,  and  that  plaintiff  was  not 
bound  to  take  them;  and  the  court  now  ad- 
heres to  that  view.  We  deem  it  unneces- 
sary to  say  more  upon  that  point  than  Is 


said  in  the  opinion  then  rendered.  Upon 
the  facts  then  before  the  court,  we  also  held 
that  the  company  was  liable  for  the  amount 
of  the  judgments,  and  we  have  no  doubt  of 
the  correctness  of  that  holding,  based  upon 
those  facts.  The  testimony  of  Jemison  was 
not  then  before  us,  and  it  introduces  Into 
the  case  a  question  on  which  there  is  more 
doubt  He  states  that,  in  making  the  con- 
tract with  plaintiff,  he  was  acting  for  him- 
self indlvlduaUy,  under  an  arrangement  by 
which  he  was  to  acquire  the  property,  and 
turn  it  over  to  the  corporation  to  be  organ- 
ized, free  from  all  Incumbrances,  reaping 
for  himself  whatever  gain  resulted  from  the 
transaction.  If  this  was  the  substance  of 
his  arrangement  with  plaintiff,  if  plaintiff 
agreed  to  allow  Jemison,  Individually,  the 
use  of  his  judgments,  and  to  look  to  him 
alone  for  the  bonds  or  their  equivalent,  in 
case  they  should  not  be  delivered,  then  it 
would  be  Impossible  to  bold  the  defendant 
company  liable.  But  Jemison  does  not  state 
that  such  was  the  case.  We  understand  his 
statement  to  have  reference  to  the  arrange- 
ment between  him  and  others  co-operating 
with  him  In  reorganizing  the  cori>oration. 
We  must  look  to  the  written  instrument  and 
the  facts  existing  at  the  time  of  its  execu- 
tion, as  weU  as  to  the  things  subsequently 
done,  to  determine  the  real  nature  of  the 
proceeding.  The  Insolvent  corporation  was 
In  the  hands  of  the  court  at  the  suit  of  cred- 
itors seeking  payment  of  their  claims,  and, 
as  is  usual  in  such  cases,  those  most  inter- 
ested set  about  to  secure  a  reorganization. 
A  part  of  the  plan  was  to  induce  the  hold- 
ers, not  only  of  bonds,  but  of  other  liens,  to 
accept  bonds  of  the  reorganized  company  in 
lieu  of  their  claims.  Those  who  signed  the 
instruments  which  plaintiff  signed  became 
parties  to  this  plan,  contracting  with  each 
other,  and  not  simply  with  Jemison,  and 
cont^nplatlng  action  by  the  corporation,  art- 
er  reorganization,  with  such  contract  as  its 
basis.  The  recitals  of  the  instrument  show 
this,  and  Jemison  is  mentioned  simply  as 
the  active  representative  of  the  movement 
The  substance  of  the  agreement  is  that  the 
signing  creditors  consent  to  await  the  reor- 
ganization of  the  corporation,  and  then  to 
take  the  bonds  within  the  time  specified,  in- 
stead of  enforcing  payment  through  the 
court;  and,  to  put  this  in  practicable  shape, 
the  judgments  are  transferred,  not  to  Jemi- 
son, but  to  a  trustee  to  be  delivered  to  Jemi- 
son or  his  assigns  "in  exchange  for  the  bonds 
to  be  issued  by  the  new  company."  The 
rights  of  the  bondholders  were  already  rep- 
resented by  trustee.  This  new  company 
was  not  necessiaxUy  to  be  reorganized  by 
Jemison  alone,  but  by  the  purchasers  at  the 
contemplated  foreclosure  sale.  There  seems 
to  us  to  be  no  doubt  that  plaintiff  could 
have  been  held  to  this  agreement  by  any 
other  purchasers,  who  bought  and  exercised 
the  right  of  reorganization  given  by  statute 
In  pursuance  of  the  plan  adopted,  as  well  as 
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by  Jemison.  There  Is  nothing  In  the  con- 
tract or  in  the  clrcumstanceB  attending  Ita 
execution  to  suggest  that  the  signers  were 
to  look  alone  to  Jemison  for  the  satisfaction 
to  which  they  might  become  entitled.  Look- 
ing to  the  acts  that  were  done  In  the  fur- 
therance of  the  plan,  we  find  from  the  re- 
citals in  the  deeds  that  Jemison  throughout 
acted  not  only  for  himself,  but  as  the  rep- 
resentative of  those  who  are  called  his  as- 
sociates, and  who,  with  hlin,  became  enti- 
tled to  the  rights  acquired  by  the  purchase. 
All  of  those  who  were  thus  associated,  and 
not  Jemison  alone,  were  the  purchasers  of 
the  property.  It  was  by  all  of  them,  through 
Jemison,  that  plalntltTi;  judgments  were 
utllteed  in  paying  for  the  property,  and  what- 
ever liability  resulted  therefrom  was  that  of 
all  of  them.  So,  we  think,  it  cannot  be 
maintained  that  plaintiff  was  bound,  if,  In- 
deed, he  was  entitled,  to  look  alone  to  Jemi- 
son. The  purchasers  of  the  property  were 
bound  by  the  terms  of  sale  to  pay  into  court 
a  sufficient  simi  of  money  to  satisfy  all  such 
claims  as  that  of  plaintiff.  Instead  of  so 
doing,  they  retained  in  their  hands,  with 
plaintiff's  consent,  the  money  which  he 
would  otherwise  have  received,  upon  the 
agreement  that  he  should  be  paid  in  bonds 
to  be  issued  by  the  reorganized  company 
within  the  given  time.  Their  title  to  the 
property,  and  their  consequent  right  to  ex- 
ercise the  franchises  of  the  old  corporation, 
were  thus  secured.  Plaintiff  was  entitled 
to  the  bonds,  or  else  to  the  money  due  on 
bis  Judgments.  He  was  bound  to  accept 
the  former  If  delivered  within  the  stipulated 
time,  but,  if  they  were  not  so  delivered,  he 
was  unquestionably  entitled  to  the  latter. 
If  he  did  not  receive  the  satisfaction  pro- 
vided for  in  the  agreement,  he  was  entitled 
to  that  for  which  the  decree  of  the  court 
provided.  Miller  v.  Railway  Co.,  40  Vt.  390; 
1  Thomp.  Corp.  {  275.  In  the  case  cited,  it 
was  held  that  a  creditor  (bondholder)  of 
the  sold-out  corporation,  who  had  agreed  to 
accept  bonds  of  the  reorganized  company  In 
lieu  of  those  of  the  old,  and  to  whom  bonds 
of  the  stipulated  character  had  not  been  de- 
livered, was  restored  to  his  original  right  to 
participate  in  the  purchase  money  of  the 
property.  There  can  be  no  doubt  that,  in 
this  case,  plaintiff,  but  for  bis  contract, 
could  have  required  the  purchasers  to  pay 
into  court  a  sufDcient  sum  of  money  to  pay 
off  his  Judgments.  Not  having  done  so,  we 
think  It  clear  that,  as  the  agreement  was 
not  complied  with,  he  is  entitled  to  collect 
them  by  suit.  The  court  having  passed  to 
the  purchaser  the  title  to  the  property  on 
the  assumption  that  It  was  paid  for,  there 
is  no  need  to  resort  to  It  The  fund  is  not 
in  its  possession. 

The  question  remains  whether  or  not  the 
corporation  is  liable.  As  we  have  said  be- 
fore, generally  a  corporation  reorganized  un- 
der the  charter  of  a  sold-out  company  by 
the  purchasers  of  the  property  at  foreclosure 


sale  is  not  responsible  tor  the  debts  of  the 
old  company.  But  it  may  be  made  so  by 
agreement.  That  which  was  originally  a 
debt  against  the  old  company  may  become 
that  of  the  new  company  through  the  plan 
of  reorganization.  Here  It  was  contemplat- 
ed that  this  company  should  become  the 
debtor  by  the  issuance  of  its  bonds.  The 
agreements  entered  into  by  the  purchasers, 
by  their  very  terms,  were  to  be  executed  by 
the  corporation.  Under  those  agreements, 
the  corporation  took  the  property,  and  exer- 
cised the  rights  which  It  could  obtain  in  no 
other  way,  and  has  carried  out  most  of  the 
obligations  assumed  for  It  by  those  who  or- 
ganized it  In  our  opinion,  it  has  not  the 
rlgbt  to  bold  this  property,  which,  to  the  ex- 
tent of  plaintiff's  Judgments,  is  unpaid  for, 
and  refuse  to  assume  the  liability  that  ac- 
companies it.  It  was  bound  to  issue  and 
deliver  the  bonds  as  stipulated,  and,  falling 
In  that  was  bound  to  pay  the  money  doe 
on  the  Judgments  into  court  Having  done 
neither,  we  see  no  Just  objection  to  allowing 
plaintiff  to  recover.  Vilas  v.  Page,  106  N. 
Y.  439,  13  N.  B.  743;  1  Thomp.  Corp.  {  267. 
The  bonds  issued  for  the  amount  of  plain- 
tiff's Judgments  are  still  in  the  hands  of  the 
trustee,  and  as,  under  his  agreement  with 
the  company,  Jemison  is  not  entitled  to 
them  in  case  the  company  should  pay  the 
Judgments,  they  are  within  Its  reach.  As 
plaintiff  was  entitled  to  look  to  the  com- 
pany for  compliance  with  the  contract  the 
delivery  of  the  bonds  to  Jemison  cannot  Im- 
pair his  rights.  Since  the  foreclosure  sale 
was  completed  without  objection  on  plain- 
tlfTs  part,  and  the  title  thereunder  passed  to 
the  purchasers,  the  purchase  money  stand- 
ing in  its  place,  bis  lien  on  the  pn^erty  was 
gone;  and  his  right  rests,  not  upon  the  orig- 
inal judgment,  but  upon  the  transactions 
out  of  which  the  liability  of  the  defendant 
in  the  process  of  reorganization  arose.  In 
order  to  restore  his  lien  on  the  proper^,  it 
would  be  necessary  to  set  aside  the  sale.  If 
that  stands,  the  lien  cannot  exist  Hence 
we  think  the  court  erred  In  declaring  a  lien 
on  the  property,  and  in  that  respect  the 
Judgment  will  be  corrected. 

The  Judgment  as  to  Interest  Is  not  one  of 
which,  in  our  opinion,  appellant  can  com- 
plain, If,  indeed,  there  is  any  error  In  It 
The  length  of  this  opinion  renders  It  imprac- 
ticable to  discuss  that  question.  Reformed 
and  rendered. 

On  R^earlng. 

In  addition  to  what  is  said  In  opinion,  we 
desire  to  refer  to  the  act  of  March  29,  1889 
(Sayles'  Civ.  St  Supp.  art  4260a),  which  pro- 
vides that  a  corporation  organized  by  pur- 
chasers of  the  franchise,  etc.,  of  a  sold-ont 
corporation,  take  the  iKwition  of  the  road 
sold,  "subject  to  the  same  liabilities,  claims 
and  demands  as  In  the  hands  of  the  pur- 
chaser or  purchasers  of  the  sold-out  corpora- 
tion." 
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HBLFENSTBIN  t.  MBDART  et  aL 

(Supreme  Court  of  Miasoori,  DiTislon  No.  2. 
June  30,  1806.) 

INJCBT   TO    ElfPLOTE — AsSUMPTIOIl    OF    RiSK — El- 

PEBT  Testimoitt— Harmless  Erkob. 

1.  That  an  employe,  Injured  by  the  burst- 
ing of  a  grindstone  at  which  he  worked,  was 
at  the  time,  in  violation  of  a  rule  of  the  employ- 
er, changing  his  clothes  before  time  to  quit 
work,  will  not  prevent  recovery  for  the  injury; 
no  act  of  his  having  contributed  to  the  bursting 
of  the  stone,  bis  work  of  grinding  still  being  in 
progress,  the  article  to  be  ground  being  held 
against  the  stone  by  machinery,  and  he  being 
two  feet  to  one  side  of  a  direct  line  from  the 
stone,  while  his  work  at  times  required  him  to 
stand  directly  in  front  of  it 

2.  An  employe  does  not  assume  the  risk  of 
a  grindstone  bursting  from  being  ran  at  an  ex- 
cessive speed,  he  being  ignorant  of  what  was 
an  unsafe  rate  of  speed  for  it,  and  having  relied, 
in  reference  thereto,  on  his  foreman. 

3.  A  witness  who  testifies  that  he  is  a  me- 
chanical engineer;  that  he  graduated  several 
years  before  from  a  university,  and  since  then 
has  been  engaged  in  civil  and  mechanical  en- 
gineering; that  he  has  given  some  study  to  the 
investigation  of  the  strength  of  grindstones, 
and  the  safe  rate  of  speed  at  which  such  stones 
of  various  size  might  be  run;  and  that  he  thinks 
he  can  state  what  is  a  safe  rate  of  speed,— is 
qualified  to  testify  as  an  expert  in  regard  there- 
to. 

4.  The  determination  of  whether  a  witness 
is  competent  to  testify  as  an  expert  is  largely 
within  the  discretion  of  the  trial  court 

6.  In  an  action  for  injury  to  an  employe 
from  the  bursting  of  a  grindstone,  the  periphery 
speed  of  which  at  the  time  was  4,355  feet  per 
minute,  though  it  is  error  to  allow  testimony  for 
plaintiff  as  to  the  speed  at  which  such  stones  are 
run  in  other  factories,  still  It  will  be  htid  harm- 
less; it  not  being  shown  thereby  that  grind- 
stones had  burst  in  the  other  factories,  and 
defendant  having  introduced  testimony  that  in 
a  certain  factory  similar  stones  had  been  run  at 
a  speed  of  4,200  feet  per  minute,  and  that  no 
stone  had  been  broken  in  that  factory  for  10 
years. 
Sherwood,  J.,  dissenting. 

Appeal  from  St  Loola  clrcnit  court;  Bu- 
dolpb  Hlrzel,  Judge. 

Action  by  Ernestine  Helfensteln  against 
Philip  Medart  and  others.  Judgment  for 
plalntltr.    Defendants  appeoL     Affirmed. 

Nathan  Frank,  Seymour  D.  Thompson,  and 
Chas.  P.  &  J.  D.  Johnson,  for  appellants. 
J.  Hugo  Grimm  and  Rassleer  &  Schnur- 
macher,  for  respondent 

BURGESS,  J.  The  widow  of  WiUlam  Hel- 
fensteln brought  this  salt  In  the  circuit 
court  of  the  city  of  St  Ixrais  to  recover  dam- 
ages for  the  death  of  her  husband.  The 
venue  was  subsequently  changed  to  the  cir- 
cuit court  of  the  county  of  St.  Louis,  where 
a  trial  was  had  to  a  Jury,  resulting  in  a  ver- 
dict and  Judgment  in  favor  of  plaintiff  in  the 
sum  of  $4,500.  Defendants  bring  the  case 
to  this  court  by  appeal  for  review. 

At  the  time  of  the  accident,  and  for  eight 
months  prior  thereto,  deceased  was  in  the 
employ  of  defendants  as  a  grinder  in  their 
factory  in  the  city  of  St  Louis,  and  as  such 
It  was  his  duty  to  polish  iron  or  steel  cast- 


ings by  holding  them  in  contact  with  a  grind- 
ing stone  revolved  by  means  of  a  pulley  and 
belting  operated  by  steam  power.  The  pe- 
tition contains  the  following  averments: 
"But  plaintiff  states  that  defendants,  whol- 
ly neglecting  and  disregarding  their  duty  In 
that  behalf,  furnished  said  Helfensteln  with 
a  grinding  stone,  on  said  8th  day  of  Febru- 
ary, 1893,  of  an  unusually  large  circumfer- 
ence, and  connected  the  same  by  belting  with 
a  pulley  of  lar^e  circumference,  which  bad 
theretofore  been  used  In  connection  with  a 
considerably  smaller  grinding  stone;  that  by 
connecting  this  larger  stone  with  said  large 
pulley  the  stone  was  revolved  at  a  very 
high  and  dangerous  rate  of  speed;  and  that 
defendants  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  that  by  con- 
necting said  grinding  stone  with  said  pulley 
as  ai^oresaid,  and  causing  said  stone  to  re- 
volve at  the  high  rate  of  speed  aforesaid, 
the  said  stone  would  fly  to  pieces,  and  in- 
jure any  person  who  happened  to  be  near 
it  And  plaintiff  states  that  on  February  8, 
1893,  while  said  Helfensteln  was  in  tlie  em- 
ploy of  defendants  as  aforesaid,  and  was 
standing  In  front  of  the  grinding  stone,  at 
which  he  had  been  working  until  a  short 
time  before,  said  g^rinding  stone  suddenly 
flew  to  pieces,  on  account  of  the  high  speed 
at  which  it  was  revolving,  and  the  parts 
thereof,  and  also  an  iron  splasher  which 
was  fastened  in  front  of  It,  were  violently 
hurled  against  said  William  Helfensteln, 
striking  him  In  the  right  hip,  and  wounding 
and  injuring  him."  The  answer,  after  de- 
ftylng  all  allegations  of  negligence  contained 
In  the  petition,  alleged  that  the  bursting  of 
the  stone  was  one  of  the  dangers  assumed  by 
deceased  In  his  employment;  that  at  the 
time  It  burst,  deceased,  knowing  the  dangers 
Incident  to  his  action,  had  voluntarily  placed 
himself  in  front  of  the  stone,  while  not  In 
the  discharge  of  his  duty,  and  was  by  rea- 
son thereof  guilty  of  contributory  negligence. 
Plaintiff  replied  to  the  answer,  and  denied 
all  new  matter  contained  therein. 

At  the  time  of  the  accident  defendants  con- 
ducted a  large  factory  in  said  city  for  the 
manufacture  of  all  sizes  of  iron  pulleys. 
The  pulleys  manufactured  by  them  consist 
of  a  cast-iron  hnb,  with  radiating  spokes, 
with  a  flat  circular  rim  of  wrought  iron  or 
steel  attached  to  the  ends  of' the  spokes.  A 
part  of  the  process  of  manufacture  was  to 
grind  down  the  edges  and  faces  of  the  rims 
of  the  pulleys  by  means  of  grindstones, 
mounted  in  machines  constructed  for  that  es- 
pecial purpose.  There  were  six  or  seven  of 
said  machines  in  use  in  defendants'  factory, 
in  the  grinding  department,  which  depart- 
ment was  under  the  supervision  of  a  fore- 
man, and  it  and  other  departments  were  un- 
der the  supervision  of  a  superintendent  At 
the  time  of  the  injury  deceased  was  about 
26  years  of  age,  and  up  to  the  time  he  en- 
tered the  service  of  defendants  he  had  been 
a  whltewasher.    For  about  a  month  after  he 
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began  work  he  was  called  a  "bandy  man," 
nad  was  then  put  to  work  grinding  stones. 
No  Instructions  were  given  him,  but  the  man 
working  nearest  to  him  In  the  same  business 
gave  him  advice  and  assistance.  He  was 
still  working  on  small  pulleys,  at  which  new 
hands  were  put  to  grinding.  He  did  not 
know  the  speed  of  the  grindstone,  nor  did  the 
foreman  the  limit  of  speed  at  which  they 
might  be  safely  n^L  Each  grinding  machine 
consisted  of  a  heavy  wooden  square  frame 

about feet  long,  7  feet  wide,  and  3% 

feet  high.  At  the  left  and  rear  comer  of 
these  machines,  the  grindstone  used  for 
grinding  the  pulleys  was  mounted  on  a  shaft 
or  axle,  the  latter  being  at  right  angles  with 
the  frame,  and  the  face  or  outer  edge  of  the 


stone  being  towards  him.  An  iron  shaft  was 
set  in  the  frame  running  from  right  to  left 
In  a  way  to  admit  of  a  mandrel  being  keyed 
to  it,  so  that  one  end  projected  beyond  the 
frame  In  front  of  the  grindstone.  To  the 
end  of  the  mandrel  the  pulley  to  be  ground 
was  attached  temporarily,  and  the  shaft  and 
mandrel  were  geared  In  the  frame  In  such  a 
way  that  a  grinder  operating  the  machine 
could,  while  standing  at  a  comer  of  the 
frame  diagonally  across  from  the  stone, 
place  any  part  of  the  pulley  to  be  ground  in 
contact  with  the  stone,  by  means  of  a  lever 
with  a  circular  handhold  fixed  to  the  ma- 
chine at  that  corner.  The  position  of  the 
grinder  and  plan  of  construction  of  the  ma- 
chine will  appear  from  the  following  map: 


A  being  the  grindstone,  C  the  pulley  being 
ground,  G  the  mandrel,  and  E  the  position 
at  which  the  operator  stands. 

The  pulley  being  ground  could  not  be  placed 
In  contact  with  the  stone,  or  the  grinding 
itself  done,  without  the  operator  stood  at  that 
point  and  manipulated  the  lever  mentioned, 
although  It  waff  necessary  for  the  grinder,  in 
the  discharge  of  his  duties,  at  times,  while  a 
stone  was  revolving,  to  leave  bis  position,  and 
pass  In  front  of  the  stone.  There  was,  at  or 
near  E,  a  brake,  so  that,  when  the  operator 
got  the  pulley  in  proper  contact  with  the 
stone,  he  could,  by  applying  the  brake,  keep 
it  there.  It  was  sometimes  necessary  for 
oi)erator8  of  the  machines  to  get  in  front  of 
the  stone,  when  the  edge  of  the  pulley  was 
being  ground,  to  see  if  it  was  grinding  true. 
and  when  oiling,  cleaning  the  machine,  or 
hammering  the  pulleys.  When  hammering 
the  pulleys,  the  operator  would  sometimes  be 
In  front  of  the  stone  as  long  as  two  hours  at  a 


time,  during  which  time  the  pulley  was 
stopped.  There  was  a  splasher  in  front  of  the 
stone  to  prevent  the  operator  being  splashed 
with  water  while  working  in  front  of  the 
stone.  When  the  grinder  was  standing  at  the 
lever,  he  was  about  seven  feet  out  of  the  line 
of  the  centrifugal  motion  or  force  of  the  re- 
volving stone,  and  out  of  the  way  of  flying 
fragments  from  the  stone  in  case  of  Its  flying 
to  pieces.  The  stones  used  In  the  machines, 
when  first  placed  In  them,  varied  In  size  from 
48  to  72  inches  In  diameter.  The  engine  and 
shafting  used  In  the  factory  were  geared  so 
as  to  cause  the  stones  to  revolve,  when  the 
machine  was  in  operation,  at  two  different 
rates  of  speed,  according  to  the  size  of  the 
stone  used  therein,  designated  by  the  grind- 
ers "fast  speed"  and  "slow  speed."  The  fast 
speed  was  obtained  by  means  of  a  belt  and 
pulley  on  the  main  or  driving  shaft  36  Inches 
In  diameter  and  another  on  the  stone  shaft  or 
axle  18  inches  In  diameter,  and  the  slow  speed 
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by  meana  of  a  SO-lncb  puUey  on  the  main 
shaft  and  a  24-incIi  one  on  the  stone  shaft; 
and  a  change  of  the  speed  was  effected  by 
transferring  the  belt  from  one  set  of  pulleys 
to  the  other.  It  does  not  appear  that  elUm 
the  grinders  or  the  defendants  knew  the  num- 
ber of  revolutions  the  stones  made  at  either 
rate  of  speed,  bnt  It  does  appear  that  the 
stones  had  been  nm  in  the  factory  for  many 
years  prior  to  the  accident  to  deceased  at  the 
speeds  mentioned,  and  tliat  tliat  speed  was 
maintained  because  it  was  the  rate  at  which 
the  grinding  of  the  pulleys  could  l>e  done  to 
the  best  advantage.  The  stones  generally 
wore  out  in  the  maclilnee,  or  were  ground 
down  to  a  size  at  which  they  w««  discarded, 
in  from  two  to  five  weelcs,  according  to  their 
size  and  texture.  When  a  fresh  stone  was  re- 
quired by  a  grinder  for  the  machine  he  was 
operating,  it  was  his  duty  to  select  one  for 
himself,  suited  to  his  purpose,  from  the  stock 
on  hand,  and  to  call  on  the  foreman  of  the 
department  to  detail  other  hands  to  assist  him 
in  mounting  the  stone  In  the  machine.  The 
cylinder  of  the  engine  made  102  revolutions 
in  a  minute,  and  the  main  sliaft  about  168 
revolutions  per  minute.  No  change  of  speed 
could  be  made  while  the  machinery  was  in 
motion,  and  was  generally  made  during  the 
noon  hour,  or  after  working  hours.  Usually 
the  grinder  determined  for  lilmself  when  he 
would  change  the  speed,  but  in  this  instance, 
when  deceased  put  in  the  new  stone,  which 
was  about  51  inches  in  diameter,  he  called  on 
the  foreman,  and  asked  him  whether  he 
should  cliange  the  pulleys  and  put  on  the  slow 
speed,  and -the  foreman  told  him  that  he  did 
not  think  it  was  necessary,  and  the  change 
was  not  made.  The  same  afternoon  of  the 
day  in  which  the  stone  was  adjusted,  and  a 
'  few  minutes  before  quitting  time,  when  de- 
ceased was  standing  at  a  point  marked  X  on 
the  plat,  and  abont  two  feet  out  of  the  line  of 
the  stone,  removing  his  overalls,  the  stone 
flew  to  pieces,  and  he  was  struck  by  pieces 
of  the  stone,  m  by  the  splasher,  and  received 
injnries  from  which,  within  two  days  there- 
after, he  died.  The  deceased  bad  not  quit 
work  at  the  time  of  the  accident  The  stone 
was  then  grbiding  the  edge  of  a  pnlley,  and, 
when  it  burst,  broke  out  some  of  the  spokes 
of  the  pulley.  There  was  an  unwritten  rule 
of  defendants,  whiich  deceased  knew,  forbid- 
ding the  employes  from  changing  their  cloth- 
ing before  the  wliisUe  signal  for  them  to  quit 
was  blown,  though  this  was  often  done  with- 
<mt  the  knowledge  of  the  foreman,  and  while 
the  machinery  was  In  operation.  The  stone 
that  burst  was  not  exceeding  51  inches  in 
diameter,  and  the  evidence  showed  that  Its 
periphery  speed,  with  the  engine  running  102 
and  the  gearing  shown  to  have  been  in  use  at 
that  time,  was  4,855  feet  per  minute,  while 
the  maximum  rate  of  safe  speed  at  which 
such  a  stone  could  t>e  run  was  3,400  feet  pe- 
riphery meesnre  per  minute.  Ten  or  twelve 
different  stones  had  bnrst  in  the  factory  in 
the  13  years  preceding  the  accident,  abont 
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one-half  of  which  showed  no  defects  or  cause 
for  their  bursting,  running  at  fast  speed,  and 
the  other  half  at  slow  speed.  Of  one  or  two 
of  these,  deceased  had  knowledge  at  the  time 
of  his  injury. 

At  the  close  of  plalntifTs  evidence,  defend- 
ants prayed  the  court  to  Instruct  the  Jury 
"that,  under  the  pleadings  and  evidence, 
plaintiff  is  not  entitled  to  recover."  The 
court  refused  to  give  the  instruction,  and  de- 
fendants duly  excepted.  The  same  instruc- 
tion waa  offered  by  defendants  at  the  close 
of  all  the  evidence.  The  court  refused  to  give 
it,  and  defendants  again  excepted. 

The  following  instructions  were  given  on 
behalf  of  plaintiff,  to  the  giving  of  which 
defendants  duly  saved  their  exceptions:  "(1) 
The  court  instructs  the  Jury  that  if  they  be- 
UeTe,  from  the  evidence,  that  on  February 
8,  1S93,  the  plaintiff  was  the  lawful  wife 
of  William  Helfenstein;  that  prior  to  and 
on  said,  day  the  said  William  Helfenstein 
was  In  the  employ  of  defendants  as  a  grinder; 
that  on  said  day,  while  in  the  discharge  of 
his  duties  as  such  grinder,  he  was,  without 
negligence  on  his  part  directly  contributing 
thereto,  injured  by  the  bursting  of  the  grind- 
ing stone  at  which  he  was  at  work,  and 
subsequently  died  from  said  injury;  that 
said  grinding  stone  burst  because  it  was  re- 
volving at  too  high  a  speed;  and  that  de- 
fendant knew,'  or  by  the  exercise  of  ordinary 
care  might  have  known,  that  said  stone  was 
revolved  at  said  high  speed,  and,  as  a  result, 
was  likely  to  burst,— then  your  verdict  must 
be  for  the  plaintiff.  (2)  The  court  instructs 
the  Jury  that  it  was  the  duty  of  defendants, 
lu  operating  their  machinery,  to  use  and  ex- 
ercise care,  skill,  and  caution,  to  protect  the 
lives  and  persons  of  its  employes,  and  not 
to  expose  them  to  unusual  danger  from  tlie 
operation  of  said  machinery;  and  the  de- 
gree of  care  must  be  proportionate  to  the 
dangerous  nature  of  the  means,  instruments, 
and  machinery  used.  (3)  The  Jury  are  in- 
structed that  if  they  believe,  from  the  evi- 
dence, ttmt  the  agent  of  defendants,  whose 
duty  it  was  to  superintend  the  work  of  the 
department  In  which  Helfenstein  was  work- 
ing, knew,  or.  by  the  exercise  of  ordinary 
care  and  prudence  might  have  known,  that 
said  grinding  stone  was  being  revolved  at  a 
high  rate  of  speed,  and  likely  to  burst  as  a 
result  thereof,  then  such  knowledge  of  said 
agent  would  l>e  the  knowledge  of  defendants, 
and  the  failure  to  know  that  said  stone  was 
so  revolving  and  was  likely  to  burst  was 
the  neglect  of  the  defendants.  (4)  In  deter- 
mining whether  plaintiff's  husband,  William 
Helfenstein,  exercised  reasonable  care  in 
working  at  the  stone  In  question,  you  are 
instructed  tliat  he  was  required  to  exercise 
such  care  as  a  careful  and  prudent  grinder 
would  have  exercised  under  like  circum- 
stances. (5)  Although  you  may  believe, 
from  the  evidence,  that  the  deceased,  Wil- 
liam Helfenstein,  knew,  or  by  the  exercise 
of  ordinary  care  might  have  known,  that 
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the  stone  In  qucHtion,  tx^sides  running  at  a 
high  speed,  was  likely  to  burst  as  a  result 
thereof,  and  continued  to  work  at  the  same, 
yet,  if  the  danger  was  not  imminent  and 
obvious,  and  not  such  as  to  threaten  imme- 
diate Injury  to  him  from  the  use  of  said 
stone  at  the  time,  and  under  the  circum- 
stances of  the  Injury,  or  if  be  might  bare 
reasonably  supposed  that  he  could  safely 
work  about  It  by  the  use  of  care  and  cau- 
tion, he  cannot  be  said  to  have  been  guilty 
of  such  contributory  negligence  as  to  defeat 
a  recovery  by  plaintiff,  provided  that,  while 
working  at  said  stone,  he  exercised  such  care 
as  a  careful  and  prudent  man  of  his  calling 
would  exercise  under  like  circumstances. 
(«)  The  court  Instructs  the  Jury  that  If  they 
And,  from  the  evidence,  that  the  stone  was 
being  revolved  at  too  high  a  speed,  and  that 
It  was  likely  to  burst  In  consequence  there- 
of, yet,  if  you  find  that,  while  the  situation 
was  sufficiently  serious  to  arouse  .in  plain- 
tifTs  husband  a  suspicion  or  fear  of  danger, 
and  that,  under  the  circumstances,  Helfen- 
steln  submitted  to  defendants'  foreman  the 
question  whether  or  not  the  pulleys  should 
be  changed  so  as  to  reduce  the  speed,  and 
was  Informed  by  him  that  there  was  no 
necessity  to  change  the  pulleys,  and  that 
plalntilT's  husband  relied  upon  what  the 
foreman  said,  and  upon  that  reliance  used 
the  machine  at  the  speed  In  question,  then 
the  mere  fact  of  Helfensteln's  undertaking 
to  work  at  the  stone  under  those  circum- 
stances would  not  make  him  guilty  of  con- 
tributory negligence,  so  as  to  prevent  a  re- 
covery In  this  action  by  the  plaintiff,  provid- 
ed you  further  find  and  believe,  from  the 
evidence,  that  the  foreman  aforementioned 
had  authority  to  regulate  and  advise  what 
pulleys  the  grinders  should  use,  and  what 
speed  should  be  applied  for  the  running  of 
said  grindstones.  (7)  The  court  Instructs  the 
Jury  that  if  they  find,  from  the  evidence, 
that  the  injury  to  and  death  of  plaintiff's 
husband  directly  resulted  from  negligence  or 
carelessness  of  defendants  In  operating  their 
niachinery  at  the  time  of  the  accident,  as 
defined  in  these  instructions,  then  such  In- 
Jury  received  was  not  the  result  of  the  or- 
dinary risk  and  danger  assumed  by  plain- 
tifTs  husband  when  he  entered  Into  defend- 
ants' service,  nor  naturally  Incident  thereto. 

(8)  By  the  term  'negligence,'  as  used  In  these 
Instmctions,  is  meant  the  failure  to  exer- 
cise the  care  usually  exercised  by  persons 
of  ordinary  caution  and  prudence  under  like 
circumstances,  and  by  the  term  'reasonable 
care,'  or  'ordinary  care,'  is  meant  such  care 
as  is  usually  exercised  by  persons  of  ordi- 
nary prudence  under  similar  circumstances, 

(9)  The  court  instructs  the  Jury  that  the  fact 
that  William  Helfenstein,  at  the  time  of  the 
injury  to  him,  was  taking  off  his  overalls, 
and  that  it  was  against  defendants'  rules  so 
to  do  will  not  itself  prevent  a  recovery  by 
plaintiff,  unless.  In  so  removing  his  overalls, 
and  standing  at  the  place  Where  he  was 


hurt,  he  was  guilty  of  an  act  of'  negligence 
directly  contributing  to  his  injury;  that  is 
to  say,  unless  you  find  that,  but  for  the  fact 
of  his  removing  his  overalls,  and  standing 
at  said  place,  he  would  not  have  been  in- 
jured, he  cannot  be  found  guilty  of  contrib- 
utory negligence  on  that  account  (10)  The 
court  instructs  the  Jury  that,  if  they  find  for 
the  plaintiff,  they  may  award  her  such  sam 
in  their  verdict,  not  exceeding  five  thousand 
dollars,  as  they  may  deem  fair  and  Just,  un- 
der the  evidence  in  this  case,  with  reference 
to  the  necessary  injury  resulting  to  her  from 
the  death  of  her  husband." 

The  court  slightly  altered  and  gave  the  fol- 
lowing instruction  (No.  2)  offered  on  behalf 
of  the  defendants,  and  also  gave  the  foUow- 
iug  instructions  (Noa.  1  to  5,  Inclusive)  of- 
fered on  behalf  of  the  d^endants:  "(2)  And 
the  Jurors  are  also  instructed  that  If  they  be- 
lieve, from  the  evidence,  that  the  statement 
by  the  defendants'  foreman  to  deceased,  to 
the  effect  that  he  did  not  think  it  was  nec- 
essary to  change  the  pulleys  on  the  shafting 
which  propelled  the  stone  in  questlcm  from  a 
fast  to  a  slow  speed,  was  not  in  the  nature 
of  a  command  or  direction  by  the  said  fore- 
man, as  such,  to  the  deceased,  as  an  em- 
ploy€,  but  was  a  mere  expression  of  opinion 
upon  the  part  of  the  foreman  relative  to  the 
matter,  and  that  the  deceased,  under  hla  em- 
ployment, was  empowered  to  change  or  to 
have  the  said  pulley  changed  from  a  Cast  to 
a  slow  speed  as  In  his  Judgement  was  neces- 
sary, then  the  defendants  are  not  liable  In 
this  action,  because  of  the  said  advice  of,  or 
opinion  expressed  by,  said  foreman."  "(1) 
The  Jurors  are  instructed  that  if  they  be- 
lieve, and  find  from  the  evidence,  that  the 
deceased  knew  that  there  was  danger  of  the 
stone  in  question  bursting  while  the  same 
was  revolving,  and  that,  so  knowing,  he  stood 
in  front  of  said  stone,  in  a  position  where  he 
was  liable  to  be  struck  with  pieces  of  the 
same,  in  the  event  it  flew  to  pieces;  that  it 
was  not  necessary.  In  the  discharge  of  the 
duties  of  bis  employment,  to  so  stand  in 
front  of  said  stone,  and  while  thus  in  front 
of  it  the  same  flew  to  pieces,  and  a  piece 
thereof  or  the  Iron  splasher  struck  him,  in- 
flicting the  injuries  from  which  he  died;  and 
that  he  was  so  injured  by  reason  thereof,— 
then  the  deceased  was  guilty  of  contributory 
negligence,  and  plaintiff  Is  not  entitled  to  re- 
cover, even  though  the  Jurors  may  also  be- 
lieve and  find  that  the  defendants  were  guilty 
of  negligence  in  running  said  stone  at  an  un- 
safe speed.  (2)  The  Jurors  are  also  Instruct- 
ed that  if  they  believe,  from  the  evidence, 
that  the  speed  at  which  the  stone  in  ques- 
tion was  revolving  at  the  time  it  broke  into 
pieces  was  such  speed  as  persons  of  ordinary 
prudence  would  have  adopted  in  ninning ' 
stones  of  similar  dimensions.  In  similar  ma- 
chines, under  similar  circumstances,  then 
I  they  should  find  a  verdict  in  favor  of  de- 
I  fendants.  (3)  And  if  the  Jurors  believe  that 
I  the  said  stone  was  being  run  at  a  reasonably 
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safe  si>«ed  at  the  time,  and  that  it  broke  In 
pieces  from  some  unknoivn  cause,  or  some 
cause  that  the  defendants  by  the  exercise  of 
reasonable  care  could  not  anticipate  or  fore- 
see, then  they  are  not  liable  in  this  action. 
(4)  The  Jurors  are  also  Instructed  that  If 
they  believe,  from  the  evidence,  that  the 
stone  In  question,  at  the  time  it  broke  in 
pieces,  was  being  revolyed  or  run  at  a  rate 
of  speed  at  which  stones  of  similar  kinds 
and  dimensions  are  customarily  run  without 
breaking  in  pieces,  and  that  the  defendants 
had  no  reason  to  apprehend  that  the  atone 
would  burst  In  pieces,  then  they  were  not 
guilty  of  negligence  In  the  premises,  and  the 
verdict  should  be  in  their  favor.  (5)  And  if 
the  Jurors  believe  that  the  deceased  knew 
that  stones  of  the  kind  in  question  were  gen- 
erally used  at  the  speed  testified  to,  and, 
while  being  used  In  the  manner  testified  to, 
were  Hable  to  fly  in  pieces  and  injure  peratms 
working  about  the  same,  and  thereafter  con- 
tinued In  his  said  employment,  and  working 
around  said  stone,  then  such  danger  was 
one  of  the  risks  inddent  to  his  employment, 
which  he  thereby  assumed,  and  plaintiff  la 
not  entitled  to  .recover." 

1.  The  first  point  insisted  upon  by  defend- 
ants is  that,  at  the  time  deceased  received 
the  injury  from  the  effects  of  which  he  died, 
he  was  not  in  the  discharge  of  his  duty  to- 
wards defendants,  but  was  In  a  place  of 
danger  not  in  the  Une  of  his  duty,  which  he 
voluntarily  assumed,  and  for  which  they  are 
not  liable.  It  is  not  claimed  that  deceased 
was,  at  the  time  of  his  injury,  violating  any 
rule  of  the  company  made  by  it  for  the  pro- 
tection of  those  in  Its  service,  Xmt  that  he 
was  violating  a  rule  forbidding  Its  employes 
from  changing  their  clothing  before  quitting 
time,  and,  in  order  that  be  might  do  so  with- 
out being  observed  by  the  foreman,  he  vol- 
untarily placed  himself  In  a  place  of  danger. 
While  the  injury  was  on  the  right  side  of 
the  back,  near  the  lower  end  of  the  spine, 
extending  to  the  right  buttock,  which  would 
seem  to  indicate  that  he  had  his  ba<^  turned 
towards  the  stone  at  the  time  of  its  bursting, 
it  does  not  appear  that  he  was  necessarily 
neglecting  his  duty  at  the  time.  The  stone 
was  still  grinding  on  the  pulley.  The  evi- 
dence did  not  show  that  the  violation  of  the 
rule  by  deceased  had  anything  whatever  to 
do  with  the  flying  to  pieces  of  the  stone.  On 
the  contrary,  it  tended  to  show  that  Its  rapid 
periphery  speed  did  cause  it.  In  Beach,  Con- 
trlb.  Neg.  (2d  Ed.)  g  45,  it  is  said:  "Some  mere 
collateral  wrongdoing  by  the  plaintiff  that  has 
no  tendency  to  occasl<Mi  the  injury  cannot,  of 
course,  avail  the  defendant,  through  whose 
negligence  the  Injury  has  been  suffered."  So 
in  Baker  v.  Gity  of  Portland,  58  Me.  199,  it  is 
said:  The  fact  that  the  pbilntlff  "was  smok- 
ing a  cigar  in  the  streets  In  violation  of  a 
municipal  ordinance,  while  It  might  subject 
the  offender  to  a  penalty,  will  not  excuse 
the  town  for  a  neglect  to  make  its  ways  safe 
and  convenient  for  travelers.  If  the  commis- 


sion of  the  plalntUTs  offense  did  not  In  any 
iegne  contribute  to  produce  the  injury  of 
which  he  ctxnplains."  Beach,  Contrlb.  Neg. 
(2d  Ed.)  I  46.  The  violation  of  the  rule  by 
deceased  in  changing  his  clothes  before  quit- 
ting time  was  merely  collateral  to  the  acci- 
dent, and  had  no  more  to  do  with  producing 
the  injury  than  the  smoking  of  the  cigar  by 
plaintiff  had  in  the  Baker  CSase.  There  was 
no  rule  prohibiting  operatives  from  going  In 
line  with  the  stone  while  it  was  running. 
On  the  contrary,  their  duties  frequently  re- 
quired them  to  do  so,  and,  when  hammering 
on  the  pulley,  to  remain  in  line  with  the 
stone  for  as  long  as  two  hours  at  a  time. 
Moreover,  It  appeared  that  deceased  was  not 
standing  on  a  line  with  the  stone,  but  that 
he  was  at  least  two  feet  to  one  side  of  a 
direct  line  from  it.  In  the  direction  In  which 
he  was  standing.  The  case  of  Schaub  v. 
RaUway  Co.,  106  Mo.  74,  16  S.  W.  924,  is  not, 
we  think,  in  point  In  that  case  deceased 
left  bis  post  of  duty  on  top  of  a  moving  car, 
swung  himself  off  on  one  side,  and  collided 
with  another  car  standing  on  a  side  track, 
which  caused  his  death;  and  it  was  held 
that  the  railroad  company  was  not  liable. 
Now,  In  the  case  at  bar,  if  deceased,  while 
changing  his  dothlng,  had  by  his  own  volition 
come  in  contact  with  some  part  of  the  ma- 
chinery or  its  appliances,  about  whldi  be 
was  engaged  at  work,  it  may  be  conceded 
that  defendant  would  not  be  liable;  but  that 
is  not  this  case.  In  the  case  of  Francis  v. 
Railroad  Co.,  110  Mo.  .387,  19  S.  W.  935, 
ITrancis,  an  employ^  of  defendant,  was  killed 
while  violating  one  of  its  rules,  made  for 
the  protection  of  its  employes,  forbidding 
them  from  getting  on  switch  engines  while 
in  motion;  and  it  was  held  that  the  company 
was  not  liable.  In  the  case  in  hand,  de- 
ceased did  not,  by  reason  of  the  violation  of 
any  rule  of  the  company,  cause  the  stone  to 
burst,  or  by  any  act  of  his  own  come  in  con- 
tact with  it,  and  does  not  come  within  the 
rule  announced  in  either  of  those  cases. 
Whether  or  not  deceased  was,  under  the  evi- 
dence, guilty  of  negUgence  which  contributed 
to  his  injury  was,  we  thinly  for  the  consid- 
eration of  the  Jury. 

It  Is  next  contended  that,  evea  if  deceased 
did  not  leave  his  poet  of  duty,  still  the  burst- 
ing of  the  BtiMie,  with  the  resulting  injury  to 
him,  was  a  risk  or  incident  of  his  employment 
which  be  voluntarily  assumed.  While  it  may 
be  conceded  that  a  "servant  assumes  the  risk, 
more  or  less  hazardous,  of  the  service  in 
which  he  eng^ages,  he  has  a  right  to  assume 
that  all  reas(Hiable  attention  will  be  given  by 
his  employer  to  his  safety,  and  that  he  shall 
not  be  carelessly  and  needlessly  exposed  to 
risks  which  might  be  avoided  by  ordinary 
care  and  precaution  on  the  part  of  his  em- 
liloyer."  Boyce  v.  Fltzpatrlck,  80  Ind.  526. 
The  evidence  in  this  case,  however,  tends  to 
show  that  deceased  did  not  assume  the  haz- 
ard, if  any,  occasioned  by  the  running  of  the 
stone  at  an  excessive  and  dangerous  rate  of 
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speed.  Dcfendamta'  foreman  in  the  grinding 
room,  Daniel  H.  Markham,  testified  that,  when 
deceased  went  to  go  to  work  on  tbe  stone,  he 
asked  him  whether  he  should  change  the  pul- 
leys or  not,  and  be  told  him  that  it  was  not  nec- 
essary. To  change  the  pulleys  was  to  change 
the  speed  of  the  stone.  While  deceased  may 
have  been  familiar  with  the  operation  of  the 
machinery,  he  did  not  know  what  was  an  un- 
safe rate  of  speed  for  the  revolution  of  this 
stone,  and  had  the  right  to  rely  upcn  the  su- 
perior, or  supposed  superior,  knowledge  and 
Judgment  of  his  foreman  with  resilect  thereto, 
and  to  act  in  accordance  therewith,  and  in  bo 
doing  did  not  assume  the  danger  attending 
the  running  of  the  stone  at  an  excessive  and 
dangerous  rate  of  speed.  It  is  true  that  he 
assumed  aU  risks  that  were  reasonably  inci- 
dental to  the  character  of  his  work,  but  be 
did  not  assume  risks  which  might  occur  by 
reascn  of  the  negligence  of  his  emi^oyer,  and 
which  he  could  not  have  been  expected  to  an- 
ticipate. Plaintiff's  ninth  instruction,  given 
upon  this  theory  of  the  case,  was  in  accord 
with  what  has  been  said,  and,  when  consider- 
ed In  the  light  of  the  evidence,  we  think,  free 
from  objection.  But  it  is  argued  that  this 
ln9trueti(Hi  is  in  conflict  with  the  first  instruc- 
tion given  on  the  part  of  defendant.  A  care- 
ful reading  of  the  instructions  has  satisfied  as 
that  they  are  not  subject  to  this  objection. 
They  were  simply  based  upon  adverse  theo- 
ries of  the  qnesttons  presented  by  them  as 
disclosed  by  the  evidence,  and  not  upon  the 
same  state  of  facts.  The  evidence  was  suffl- 
ci&at  to  Justify  the  Instruction  upon  either 
theory.  It  was  tbe  evidence  that  was  con- 
flicting with  respect  of  the  facts  covered  by 
these  instructions,  and  not  the  instructions 
themselves. 

A  further  contaitloo  Is  that  there  was  no 
evidence  tending  to  show  that  the  stone  was, 
at  the  time  of  the  accident,  being  run  at  an 
unsafe  rate  of  speed.  This  contention  Is 
predicated  upon  tbe  assumption  that  tbe  wit- 
ness Flad,  who  testified  as  an  expert  in  be- 
half of  plaintiff  to  tbe  effect  that  the  periphery 
rate  of  speed  at  wliicb  the  stone  was  running 
at  that  time  was  not  safe,  was  not  qnallfled  to 
testify  as  an  expert  with  respect  to  such  mat- 
ters, and  that  there  was  no  evidence  aside 
from  his  statements  which  tended  to  show  the 
rate  of  speed  to  be  unsafe.  The  witness  testi- 
fied that  he  was  a  mechanical  engineer;  that 
he  was  graduated  at  the  Washington  Univer- 
sity in  1881,  and  since  then  had  been  engaged 
in  both  civil  and  mechanical  engineering;  that 
he  had  given  some  study  to  the  investigation 
of  the  strength  of  grindstones,  and  the  safe 
rate  of  speed  at  which  such  stones,  differing 
in  diameter  from  40  to  72  inches,  might  be 
run  and  were  nm  in  similar  establishments 
to  that  of  defendants  in  the  city  of  St  Louis, 
and  thought  that  he  could  state  what  was  a 
safe  rate  of  speed;  and  that,  for  a  stone  51 
Inches  In  diameter,  the  periphery  or  surface 
speed  should  not  exceed  3,400  feet  per  min- 
ute.   It  has  been  said  that  "a  witness,  other- 


wise qualified,  may  express  an  opinion  on  a 
matter  pertaining  to  his  special  calling  or  pro- 
fc8si<H),  although  his  knowledge  of  that  par- 
ticular matter  has  been  derived  from  study 
rather  than  from  actual  experience.  It  Is  the 
doctrine  of  the  courts  that  study  of  a  matter 
without  practical  experi^ice  in  regard  to  it 
may  qualify  a  witness  as  an  expert"  Rog. 
Exp.  Test  (2d  Ed.)  p.  45,  f  19;  City  of  Ft 
Wayne  v.  Coombs,  107  Ind.  75,  7  N.  E.  743; 
LawsMi,  Exp.  Ev.  p.  10,  rule  6.  Under  the 
rule  thus  stated,  the  witness  was,  we  tliink, 
qualified  to  testify  as  an  'expert  Moreover, 
it  was  for  the  court  to  determine  whether  or 
not  the  witness  was  qualified  to  testify  as  an 
expert;  and  as  liis  competency  to  testify  as 
buch  was  a  matter  resting  largely  in  the  dis- 
cretion of  the  court  and  as  It  does  not  appear 
that  such  discretion  was  abused,  the  judgment 
should  not,  in  any  event,  be  reversed  upon 
that  ground.  There  was  other  evidence  tend- 
ing to  show  that  the  surface  rate  of  speed  of 
the  stone  at  the  time  approximated  4,355  feet 
per  minute. 

During  tbe  examination  of  tbe  witnaas  last 
named  by  counsel  for  plaintiff,  there  occurred 
the  following;  "Q.  You  have  heard  the  testi- 
mony given  during  part  of  this  day,  hare  you 
not?  A.  Yes,  sir.  Q.  With  that  testimony 
in  mhid,  are  you  in  a  position  to  say  to  the 
jury  what  the  customary  speed  of  the  grind- 
ing stones  as  used  by  the  Medart  Patent  Pul- 
ley Company  is,  and  wh^re  they  are  used  for 
a  similar  purpose?  A.  If  you  ask  me  wheth- 
er they  w«re  similar,  I  would  say,  'Yes.'  Q. 
Are  you  able  to  say,  fr<Hn  your  experience, 
what  the  customary  speed  ia  at  which  stones 
may  be  run  when  grinding,  and  what  is  a 
safe  rate  of  speed?  A.  I  can  say  what  it  Is 
in  my  opinion.  Q.  What  would,  in  your  opin- 
ion, be  the  customary  highest  rate  of  speed  a 
grinding  stone  of  51  inches  in  diameter  and  6 
or  7  Inches  in  width  might  be  run  in  polishing 
a  pulley?  By  Def«idant:  We  object  to  that 
because  that  is  a  matter  fw  the  Jury  to  decide, 
and,  besides,  it  Is  immaterial,  irrelevant  and 
has  no  bearing  on  the  issues  of  the  case." 
This  objection  was  overruled,  and  defaidants 
excepted.  It  is  now  Insisted  that  the  witness 
was  allowed  to  state  a  conclusion  to  the  Jury, 
based  upon  the  hearing  of  a  part  of  the  other 
testimony  in  the  case.  It  Is  well  settled  that 
an  expert  witness  should  not  be  allowed  to 
give  his  opinion,  as  such,  upon  a  part  of  the 
facts  in  the  case;  but  it  will  be  obsen-ed  that 
the  objection  in  this  instance  did  not  go  to 
that  question,  and  only  went  to  the  last  ques- 
tion. Hence  the  rule  Invoked  by  counsel  for 
defendant  Is  not  applicable  to  it. 

A  still  further  objection  is  nrged  against 
the  testimony  of  this  witness.  In  that  he 
was  permitted  to  testify,  over  the  objections 
of  defendante,  to  the  rate  of  speed  of  simi- 
lar grindstones  in  other  factories  engaged  in 
a  similar  business  to  that  of  defendants.  It 
has  been  repeatedly  held,  in  actions  for 
damages  on  the  ground  of  negligence,  that 
evidence,  when  offered  on  the  part  of  de- 
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fendHnt,  as  to  the  custom  of  other  persons, 
or  coTi)oration8  In  the  nse  of  the  same  kind 
of  Instrumentalities  or  appliances  to  that 
alleged  to  have  caused  the  Injury  In  ques- 
tion, w  thtir  manner  of  use,  was  Imma- 
terial, and  furnished  no  defense  to  the  ac- 
tion. Koons  T.  Railroad  Co.,  65  Mo.  502;  Ho- 
slc  V.  BaUway  Co.,  75  Iowa,  683,  37  N.  W. 
963;  Hamilton  r.  BaUroad  Co.,  36  Iowa,  31; 
Earl  T.  Crouch  (Sup.)  16  N,  Y.  Supp.  770; 
Wrlghl  ▼.  Boiler,  42  Hun,  77;  Railway  Co. 
y.  Wright,  115  Ind.  378,  16  N.  E.  145,  and 
17  N.  B.  684;  Metzgar  t.  RaUway  Co.,  76 
Iowa,  387,  41  N.  W.  49;  Railroad  Co.  ▼. 
MUKK,  132  Ind.  168,  31  N.  E.  664.  The  de- 
fendants could  not  In  any  way  be  held  re- 
sponsible for  the  negligence  of  others,  and 
this  evidence  was  therefore  immaterial,  and 
should  have  been  excluded;  but,  as  it  did 
not  show  that  any  person  had  been  injured 
by  the  bursting  of  grindstones  in  other  fac- 
tories, we  do  not  think  the  judgment  should 
be  reversed  upon  that  ground  alone.  And 
especially  do  we  think  this  should  not  be 
done  when  the  evidence  Is  considered  in 
cennection  with  that  of  defendants'  witness 
Deslinger,  superintendent  of  the  Globe  File 
Company,  which  showed  that  stones  In  that 
company,  similar  to  the  stone  which  flew  to 
pieces  and  caused  the  Injury  to  deceased, 
bad  been  run  up  to  a  speed  as  high  as  4,200 
feet  per  minute,  and  that  not  one  atone  had 
broken  in  that  establishment  for  10'  yean. 
When  the  evidence  in  regard  to  the  matter 
now  under  consideration  is  considered  alto- 
gether, it  seems  to  us  to  be  more  in  favor 
of  defendants  than  against  them. 

It  is  also  insisted  that  there  was  a  fatal 
variance  between  the  allegations  of  the  pe- 
tition and  the  proofs,  or,  rather,  a  failure  of 
proof.  It  is  quite  clear  to  us  that  there  was' 
not  a  failure  of  proof,  and  that  the  petition, 
when  considered  as  a  whole,  stated  a  good 
cause  of  action.  At  most,  there  was  but  a 
variance  between  the  allegations  and  the 
proof,  and  that  question  cannot  be  raised 
for  the  first  time  in  this  court  While  the 
petition  alleged  that  it  was  the  duly  of  the 
defendants  to  furnish  deceased  with  good 
and  reasonably  safe  and  sufficient  machin- 
ery with  which  to  perform  his  work,  and  to 
see  that  the  machinery  at  or  near  which  be 
was  set  to  work  was  in  a  reasonably  safe 
condition,  it  also  alleged  that  defendants, 
disregarding  their  duty,  fumisfaed  deceased 
with  a  grinding  atone  of  unusually  large  size, 
and  by  carelessly  and  negligently  adjusting 
it  caused  it  to  revolve  at  an  excessive  rate 
of  speed.  In  consequence  of  which  it  flew 
into  fragments,  and  caused  the  Injury  from 
which  he  died.  The  averments  were  not 
alone  that  the  grindstone  was  unsafe,  but 
that  the  rate  of  speed  at  which  it  was  re- 
volved was  unsafe;  and  the  evidence  tended 
to  sustain  that  theory  of  the  case.  Clearly, 
there  was  not  a  failure  of  proof. 

Plalntifr's  instructiona  are  also  criticised, 
and    nnmerouB    objections    urged    against 


them,  but,  after  a  careful  reading  and  com- 
parison of  them  with  those  given  in  behalf 
of  defendants,  we  are  unable  to  see  the  fores 
of  the  criticisms,  and  think  them  unwar- 
ranted. When  taken  altogether,  the  instmc- 
tlons  presented  the  case  very  fairly  to  the 
Jury.  E*lndlng  no  revendble  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 

GANTT,  P.  J.,  concurs.    SHERWOOD,  J., 
dissents. 


HANDWERKER  v.  DIBRMBYER  et  al. 

(Sopreme  Court  of  Tennessee.     July  22,  1886.) 

MoTOAi.  Benefit  Insubakos— BamviciABiBE — 
Vested  Rights— Pouct  Patabia  to  Wife— 
DSATB  or  BGNSriCIAHT  BBroRB  Hbmbbb— Ef- 
FECT. 

1.  The  laws  of  a  mutual  benefit  society  and 
its  certificate  authorized  the  memt>er  to  diapoBe 
of  the  certificate  by  will.  A  member,  whose 
certificate  was  payable  to  his  wife,  signed  a  pa- 
per addressed  to  the  officers  and  members," 
which  recited  that,  "it  is  my  will  that  the  ben- 
efit named  in  tliis  certificate  be  paid  to  F.,  my 
wife."  Th6  paper  was  not  attested  nor  pro- 
bated as  a  will.  Held,  that  such  paper  gave 
the  wife  no  vested  interest  in  the  certificate. 

2.  The  laws  of  a  mutual  benefit  society  pro- 
vided that  a  member  might  surrender  his  cer- 
tificate with  directions  to  whom  a  new  one  was 
to  be  mnde  payable,  and  that  the  old  certificate 
should  thereupon  be  canceled,  and  a  new  one 
issued  according  to  such  directions.  HeltL,  that 
where  a  meml>er  survived  ills  wife,  to  whom 
his  benefit  certificate  was  payable,  the  certifi- 
cate was  his  property,  and  her  heir  acquired  no 
interest  in  the  fund  through  her  on  her  death. 

3.  A  wife,  to  whom  mutual  life  policies  is- 
sued on  the  life  of  her  husband  are  made  paya- 
ble, does  not  become  vested  with  an  interest 
which  is  a  separate  estate  on  the  issuance  of  the 
policies;  but  the  policies  are  choses  in  action 
of  the  wife,  and  on  her  death  before  the  death 
of  her  husband  they  become  his  property. 

Appeal  from  probate  court,  Shelby  county; 
J.  S.  Galloway,  Judge. 

Judicial  settlement  of  the  account  of  J. 
O.  Handwerker,  as  guardian  of  Mary  Gets 
and  Elizabeth  Dlermeyer,  formerly  Eliza- 
beth Crolsant  B^m  the  order  of  distribu- 
tion the  guardian   appeals.    Reversed. 

Wm.  M.  Randolph  &  Sons,  for  a{>pellant 
W.  B.  GllsEon,  for  appellees. 


McALISTER,  J.  The  question  present- 
ed uiwn  this  record  is  in  respect  of  the 
proper  distribution  of  a  fund  by  a  guardian 
between  two  wards.  The  facts  are  prac- 
tically undisputed,  and  are  thus  clearly 
stated  in  the  brief  of  counsel  for  the  guar- 
dian, viz.:  Prior  to  the  year  1878,  Frances 
Crolsant,  then  a  widorw,  married  George 
Getz.  Her  first  husband's  name  was  Crol- 
sant, and  by  him  she  had  two  children,  Eliza- 
beth Crolsant  and  Lewis  Crolsant  After 
her  marriage  to  George  Getz,  she  had  two 
children  by  him,  Frances  and  Ifary  Gets. 
During  hia  lifetime,  George  Getz,  the  hus- 
band, took  out  a  benefit  certificate  in  the 
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Knights  of  Honor,  which  was  made  paya- 
ble to  his  wife,  the  said  Frances  Getz.  He 
also  took  oat  two  policies  of  life  insurance 
in  the  New  York  Globe  Mutual  Insurance 
CSompany,  which  were  also  payalde  to  bis 
wife,  Frances  Gretz.  Subsequently,  in  the 
year  1879,  during  the  yellow  fever  epi- 
demic, the  following  members  of  the  family 
died  intestate,  and  in  the  following  order: 
First,  Lewis  Oroisant,  one  of  the  children  of 
the  first  marriage;  then  Mrs.  Frances  Getz, 
tbe  mother;  then  George  Getz,  the  hus- 
band; then  Frances  Getz,  one  of  tbe  chil- 
dren of  the  second  marriage.  At  tbe  time 
the  benefit  certificate  was  taken  out,  and 
at  the  date  of  the  death  of  all  the  parties, 
the  laws  of  the  Knights  of  Honor  provided, 
viz.:  "Each  member,  upon  application, 
shall  enter  upon  bis  application  the  name 
or  names  of  his  family  or  those  to  whom 
he  desires  his  benefit  paid,  subject  to  such 
further  disposal  of  tbe  benefit  as  the  mem- 
ber may  hereinafter  direct,  in  accordance 
with  the  laws  of  this  order;  and  they  shall 
be  entered  in  the  benefit  certificate  according 
to  such  direction."  This  further  law  was 
also  in  force,  to  wit:  "A  member  may  at 
any  time,  while  in  good  standing,  surren- 
der his  benefit  certificate  with  the  direc- 
tion to  whom  a  new  certificate  Is  to  be  made 
payable,  and  a  fee  of  fifty  cents  shall  be 
forwarded  by  the  reporter  of  his  lodge  un- 
der seal  to  the  supreme  reporter,  who  shall 
thereupon  caned  the  old  certificate,  and 
cause  a  new  certificate  to  be  issued  to  such 
member,  payable  as  he  shall  direct"  The 
two  policies  of  life  Insurance  were  taken 
out  by  George  Getz  in  the  Globe  Mutual 
Life  Insurance  Company,  and  each  policy 
was  for  $1,000.  The  policies  were  payable 
to  Frances  Getz,  the  wife  of  George  Getz, 
The  record  shows  that  J.  6.  Handworker 
qualified  as  the  guardian  of  Elizabeth  Crol- 
sant  and  Mary  Getz  about  the  17th  of  May, 
1880.  The  guardian  collected  the  sum  of 
$2,600,  $2,000  on  the  benefit  certificate  hi 
the  Knights  of  Honor,  and  $600  on  the  pol- 
icies in  the  Globe  Mutual  Life  Insurance 
Company,  which  was  the  pro  rata  on  these 
policies,  the  company  having  become  Insol- 
vent About  the  Ist  of  October,  1894,  the 
ward,  Elizabeth  Croisant,  married  her  pres- 
ent husband,  W.  C.  Diermeyer.  On  the 
16th  of  October,  18H  J-  G.  Handwerker,  as 
guardian,  filed  a  report  of  his  accounts  with 
his  said  two  wards  for  the  years  1888-1894, 
inclusive.  This  report  did  not  attempt  to 
make  any  division  of  the  two  funds,  and 
again  called  attention  to  the  fact  that  tbe 
court  should  divide  the  same.  After  some 
further  r^;>ort8  and  refermces  net  necessary 
to  be  mentioned,  the  court  adjudged  that 
the  ward  Elizabeth  Croisant  was  entitled 
to  one-half  of  the  $2,000  from  the  benefit 
certificate  in  the  Knights  of  Honor,  and  one- 
half  of  the  $600  from  the  two  life  policies; 
and  that  the  ward  Mary  Getz  was  en- 
titled to  the  other  half  of  said  two  funds. 


From  this  decree  the  said  3.  G.  Handwerker, 
guardian,  appealed  to  the  court  and  has  as- 
signed errors. 

The  third  assignment  is  as  follows:  "Tbe 
court  erred  in  not  finding  and  decreeing  that 
under  the  laws  of  tbe  Knights  of  Honor 
and  the  terms  of  the  benefit  certificate,  Fran- 
ces Getz,  wife  of  George  Getz,  to  whom 
the  certificate  was  payable,  tock.  no  vest- 
ed interest  In  the  certificate,  and  the  only 
interest  she  had  therein  was  a  mere  ex- 
pectancy; and  npMi  her  death,  before  her 
husband,  this  expectancy  ceased,  and  upon 
the  death  of  George  Getz,  this  certificate  de- 
scended from  him  to  bis  two  children,  Fran- 
ces Getz  and  Mary  Getz,  in  equal  propor- 
tions, or  $1,000  each.  And  that  upon  the 
death  of  the  child  Frances  Getz  her  $1,000 
passed  equally  to  her  full  sister,  Mary  Getz, 
and  her  half-sister,  Elizabeth  Croisant— that 
is  to  say,  $600  to  each,— making  Mary  Getz 
the  owner  of  $1,500,  and  Elizabeth  the  owner 
of  $500,  Instead  of  $1,000."  The  fourth  as- 
signment is  that  the  court  erred  in  decreeing 
that  the  ward  Elizabeth  was  entitled  to  one- 
half  of  the  $600  derived  from  the  two  policies 
of  Insurance,  and  in  not  decreeing  that  she 
was  only  entitled  to  Mie-fourth  of  said  fmtd, 
to  wit,  $150.  The  fifth  assignment  is  that 
the  court  erred  In  not  decreeing  that  on  the 
death  of  Frances  Getz,  the  wife,  the  two  life 
insurance  policies  payable  to  her,  being 
choses  in  action,  became  the  property  of 
George  Getz  absolutely  by  reason  of  tbe  fact 
that  he  was  her  husband,  and  on  his  death 
the  two  policies  passed  to  his  children,  Fran- 
ces and  Maiy  Getz,  one-half  to  each,  and  up- 
on the  death  of  the  child  Frances  Getz  bor 
$300  passed  one-half  to  her  sister,  Mary  Getz, 
and  one-half  to  her  half-sister  Elizabeth  Croi- 
'sant;  making  Mary  the  owner  of  $450  and 
Elizabeth  tbe  owner  of  $150.  As  opposed  to 
the  contentions  of  the  guardian,  it  is  Insisted 
by  counsel  for  Elizabeth  Croisant  that,  the 
insurance  policies  having  been  made  payable 
to  Frances  Getz,  the  wife,  she  Immediately 
became  vested  with  an  Interest  of  which  she 
could  not  be  deprived;  citing  Mill.  &  V.  Code, 
I  3136;  Gosling  v.  CaldweU,  1  Lea,  454.  The 
argument  is  tliat  the  interest  with  which  she 
became  vested  was  a  separate  estate,  and 
that  as  snch,  upon  her  death,  it  went  to  her 
three  children  equally  under  the  statute  at 
distribution;  citing  Insurance  Co.  v.  Booker, 
9  Heisk.  619;  Tennessee  Lodge  v.  Ladd,  6 
Lea,  721;  Mill.  &  V.  Code,  {  3278,  subsec.  3. 
In  respect  to  the  benefit  certificate  in  the 
Knights  of  Honor,  two  contentions  are  made: 
First,  it  must  be  treated  as  insurance,  and  is 
governed  by  the  rules  above  cited;  second, 
if  it  does  not  pass  under  the  statute  of  dis- 
tribution as  insurance,  it  passes  under  the 
terms  of  the  benefit  certificate  and  the  laws 
of  the  order  which  authorize  the  member  to 
dispose  of  it  by  will,  which  was  done  in  this 
case.  It  Is  insisted  the  record  shows  that 
when  George  Getz  applied  to  become  a  mem- 
ber of  the  order  he  directed  hla  boieflt  to  be 


Digitized  by 


Google 


Tenn.) 


HANDWEBKEH  «.  OIEBME7EB. 


871 


made  payable  to  his  wife,  Frances  Getz. 
TUat  when  be  took  tbe  third  degree,  and  re- 
ceived his  benefit  certificate,  he  made  thla 
disposition  of  It  by  wiU,  viz.:  "To  the  officers 
and  members  of  tbe  Supreme  Lodge  Knlgbts 
of  Honor— Brothers:  It  U  my  will  that  the 
benefit  named  In  this  certificate  be  paid  to 
Mrs.  Frances  Getz,  my  wife,"— signed  by 
George  Getz.  Tbe  insistence,  therefore,  Is 
that  the  direction  of  the  payment  made  by 
George  Getz  In  his  benefit  certificate  was  his 
will,  and  although  the  legatee,  Mrs.  Getz, 
died  ttefore  the  testator,  that  her  issue  sur- 
TlYlng  tbe  testator  would  take  the  estate  be- 
queathed to  her.  MUL  &  V.  Code,  H  3036, 
r!276.  We  think  this  contention  cannot  be 
sustained.  In  the  case  of  Tennessee  Iiodge 
V.  Ladd,  5  Lea,  721,  In  speaking  of  a  similar 
directi(Mi  In  a  benefit  certificate,  this  court 
said,  viz.,  "Such  an  instrument,  attested  by 
two  witnesses,  might  be  proved  as  a  will  of 
the  fund  under  our  law,"  citing  McLean  t. 
McLean,  6  Humph.  462.  It  may  be  remark- 
ed, In  the  first  idace,  that  there  Is  no  proof 
in  this  record  of  tbe  attestation  of  the  said 
alleged  will  by  two  witnesses,  or.  Indeed,  by 
any  witness.  Said  Instrument  has  not  been 
probated  as  a  will,  nor  can  we  see  from  this 
record  how  it  Is  susceptible  of  such  formal 
proof.  It  is  very  clear  to  us  that  tbe  wife 
took  no  vested  Interest  In  this  certificate,  but 
a  bare  expectancy,  which  was  contingent  up- 
on surviving  her  husband.  Under  the  rules 
and  by-laws  of  tbe  Knights  of  Honor,  any 
member  of  the  order  has  a  right  to  change 
the  beneficiaiT  in  his  certificate,  and  as  long 
ns  be  lives,  the  said  certificate  Is  within  his 
absolute  power  of  disposition.  In  tbe  case 
of  Association  v.  Wynne,  96  Tenn.  — ,  8S 
S.  W.  1045,  the  policy  provides,  viz.:  "The 
member  or  Insured  may,  upon  tbe  approval 
of  tbe  president,  change  the  beneficiary  here- 
in named  by  surrendering  this  policy,  and 
designating  another  beneficiary,  taavlBg  a 
lawfully  insurable  Interest  in  tbe  life  of  the 
insured,  in  which  event  the  wltbln-named 
Iwneficlary  shall  have  no  claim  upon,  or  be 
entitled  to  receive  anything  whatever  from, 
the  association."  In  respect  of  that  policy 
the  court  said,  viz.:  "Under  such  a  policy  tbe 
benefickiry  acquires  no  vested  interest  until 
the  death  of  the  assured  occurs.  Until  tbe 
event  takes  place,  owing  to  tbe  right  of  revo- 
cation which  Is  by  tbe  condition  reserved  to 
the  assured,  the  beneficiary  has  a  mere  ex- 
pectancy, depending  upon  the  will  and  act  of 
tbe  assured,  and  this  expectancy  does  not 
rise  to  tbe  dignity  of  a  property  right"  We 
think,  upon  the  death  of  Frances  Getz,  her 
child  acquired  no  interest  in  said  fund 
through  her,  but  the  certificate  remained  tbe 
property  of  tbe  father,  George  Getz,  and  up- 
on his  death  descended  to  Mary  Getz  and 
Frances  Getz,  his  two  living  children.  Eliz- 
abeth Croisant,  the  stepdaughter,  could  not 
inherit  any  part  of  the  fund  from  her  step- 
father. Upon  tbe  death  of  Frances  Getz,  tbe 
daughter,  her  interest  passed  to  her  full  sis- 


ter, Mary,  and  her  lialf-slster,  Elizabeth  Croi- 
sant, share  and  share  aUke. 

If  it  be  assumed  or  Insisted  by  counsel  for 
Elizabeth  Croisant  that  tbe  benefit  certificate 
was  the  property  of  E^nces  Getz,  it  being  a 
chose  in  action.  It  became  the  i^operty  of  the 
surviving  husband.  Tbe  same  may  be  said 
in  respect  of  tbe  life  policies,— although  paya- 
ble to  Mrs.  Getz,  they  were  mere  choses  in 
action,  which,  upon  her  death,  became  tbe 
absolute  property  of  tbe  husband.  It  has 
been  held  that  a  life  policy  is  a  mere  chose  in 
action.  See  Scobey  v.  Waters,  10  Lea,  551; 
Protection  Co.  v.  Hamilton,  5  Sneed,  200; 
Olmsted  v.  Keyes,  85  N.  Y.  598.  In  Rice  v. 
McReynolds,  8  Lea,  37,  tbe  court  said,  viz.: 
"We  take  it  to  be  too  clear  for  argument 
or  need  of  authority  that  tbe  husband  is  en- 
titled to  receive  and  reduce  to  possession 
during  coverture  all  choses  in  action,  wheth- 
er in  tbe  form  of  notes,  debts,  or  legacies  be- 
longing to  tbe  wife  at  tbe  time  of  their  mar- 
riage or  accruing  to  ber  afterwards.  If  be 
fails  to  reduce  tbem  to  possession  during  tbe 
coverture,  and  survives  the  wife,  then  his  ad- 
ministrator, as  personal  representative,  is  en- 
titled to  tbem,  and  may  sue  for  and  recover 
them.  Tune  v.  Cooper,  4  Sneed,  296."  In  re 
Wills  of  MUler,  2  Lea,  57,  58;  Joiner  v. 
Franklin,  12  Lea,  422;  Wade  v.  OantreU,  1 
Head,  346.  Tbe  question  now  baing  decided 
rose  on  the  case  of  Olmsted  v.  Keyes,  85  N. 
Y.  593,  cited  in  tbe  able  argument  of  counsel 
for  defendant  In  error.  In  that  case  a  policy 
was  made  payable  to  the  wife.  She  died 
before  her  husband.  Tbe  question  was  pre- 
sented in  respect  of  the  distribution  of  the 
proceeds.  The  court  said:  "The  general  rule 
of  the  common  law  is  that  the  husband  may, 
during  the  joint  lives,  reduce  bis  wife's 
choses  In  action  to  possession,  and  thus  ap- 
propriate them  to  his  own  use;  or  be  may  re- 
lease them  or  assign  them,  so  as  to  bar  the 
wife's  right  to  survivorship.  But  diuing  the 
joint  lives  the  husband  cannot  assign  or  re- 
lease so  as  to  bar  tbe  wife  surviving  ber 
choses  in  action,  payable  after  his  death,  or 
upon  contingencies  or  at  times  which  do  not 
come  or  happen  until  after  his  death.  In 
such  cases,  however,  his  assignment  is  good 
as  against  the  whole  world  but  his  wife  sui^ 
vivlng.  A  husband  can  dispose  of  his  wife's 
property  in  expectancy  against  every  one  but 
the  wife  surviving.  All  the  choses  of  the 
wife,  not  reduced  to  possession  during  the 
joint  lives,  by  the  common  law  passed  to 
tbe  husband  upon  her  death,— all,  without 
any  exception,— and  there  Is  no  authority  to 
the  contrary;  and  this  is  true  whether  such 
choses  are  then  payable,  or  are  mere  rever- 
sionary or  contingent  interests  payable  at  a 
future  day,  or  mere  possibilities.  If,  after 
his  wife's  death,  ber  husband  does  not  re- 
lease, assign,  or  reduce  to  possession  her 
choses  in  action  during  his  lifetime,  then  aft< 
er  his  death  his  personal  representatives  are 
entitled  to  administration  upon  tbem  for  the 
benefit  of  his  estate  as  part  of  bis  assets 
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•  •  •  Now,  to  apply  tbese  prindplea,"  con- 
tinued the  court,  "to  thla  caae,  the  wife's  In- 
terest in  tbis  iwUcy  was  a  chose  In  action. 
At  her  death  it  passed  to  her  husband."  So 
that,  in  any  view  of  the  case,  Elizabeth  Grot- 
sant  is  only  entitled  to  one-fourth  of  these 
funds,  to  wit,  the  sum  of  $500  in  the  Knights 
of  Honor  and  $160  in  the  policies  of  insur- 
ance. The  decree  of  the  chancellor  is  re- 
versed, and  a  decree  entered  here  in  accord- 
ance with  the  oirinion. 


LEWIS  T.  TURNliET. 

(Supreme  Court  of  Tennessee.     July  21,  189&) 

Paroi<  Etidbhok— Limitation  or  Aotioms— Sbt- 
Off. 

1,  Where  the  agreement  of  the  grantor  to 
have  the  insurance  coyerlng  the  baildingB  on  the 
land  conreyed  transferred  to  the  grantee,  omit- 
ted by  miatalie,  is  not  inserted  in  the  deed  be- 
cause, if  inserted,  it  would  have  necessitated 
the  rewriting  of  tlie  deed,  parol  evidence  is  ad- 
missible to  show  such  agreement. 

2.  In  an  action  to  enforce- a  vendor's  lien,  a 
set-off  for  failure  of  the  grantor  .to  comply  with 
bis  agreement  to  have  transferred  to  the  gran- 
tee insurance  covering  buildings  ccAveyed,  made 
at  the  time  of  and  as  a  part  of  the  contract  of 
conveyance,  is  not  barred  by  limitations,  though 
barred  at  the  time  the  cross  bill  setting  up  such 
set-off  was  filed,  where  it  was  not  barred  at  the 
time  the  original  complaint  was  filed. 


Appeal  from  chancery  court.  Dyer  cotmty; 
John  S.  Cooper,  Chancellor. 

Suit  by  H.  C.  Lewis,  administrator,  against 
C.  El  Tumley.  From  the  decree  both  parties 
appeaL    Reversed. 

W.  S.  Draper  and  Moore  &  Wells,  for  com- 
pininant  W.  E.  Bell  and  Hays  &  Biggs,  for 
defendant. 

McALISTER,  J.  Thla  biU  was  filed  In  the 
clmncery  court  of  Dyer  connty  for  the  en- 
forcement of  a  v«idor's  lien  and  the  collec- 
tion of  a  not&  The  note  was  given  for  a  one- 
half  undivided  interest  in  a  lot  in  the  town 
ef  Fowlkea,  Teun.,  upon  which  was  located 
a  gin  mill,  machinery,  etc.  The  note  was  ex- 
ecuted by  the  defmidant,  0.  E.  Turnley,  pay- 
able to  the  order  of  William  Harper.  Harper 
died  in  January,  1891,  and  this  bill  waa  filed 
in  1802  by  his  administrator,  H.  C.  Lewis, 
against  C.  £i.  Tumley,  the  maker  of  the  note. 
The  defendant,  Tumley,  filed  an  answer  and 
cross  bill,  in  which  he  admitted  the  purchase 
of  the  land  and  the  note  in  suit  In  his  cross 
bill  be  charged  that  there  were  valuable 
buildings  and  machinery  on  the  land,  which 
greatly  enhanced  its  value,  and  that  these 
improvements  constituted  the  principal  in- 
ducement to  the  trade.  It  is  further  charged 
that  at  the  time  of  said  trade  the  vendor, 
William  Harper,  had  said  improvements  in- 
sured to  the  amount  of  $1,600,  which  insur- 
ance did  not  expire  for  several  months;  and 
that  it  was  a  condition  of  the  trade  for  the 
land  that  the  policies  of  insurance  should  be 
txanaferted  to  defendant  and  his  partner. 


£Ung,  who  had  purchased  the  other  one-half 
Interest  in  the  property;  that  Harper,  al- 
tboogh  oftoi  requested  to  maJce  the  transfer, 
failed  to  do  so;  and  that,  while  the  improve- 
menta  were  so  insured  in  the  name  of  Har- 
per, a  fire  occulted,  which  totally  destroyed 
said  boildings  and  machinery.  Defendant 
also  charged  that  said  Harper  agreed,  and 
that  it  was  part  of  the  consideration  of  the 
contract,  that.  If  the  property  should  bum 
before  he  compiled  with  his  agreement,  he 
would  be  bound  for  the  insurance;  that  de- 
fendant waa  thereby  damaged  to  the  extent 
of  one-half  of  said  insurance,  to  wit,  the  sum 
of  $800;  which  amount  he  aeAa  to  set  off 
against  complainant's  dalm,  and  recover  the 
excess  as  a  counterclaim.  The  answer  and 
cross  bill  were  filed  in  November,  1893.  The 
contract  for  the  sale  of  the  land  and  improve- 
ments was  made  on  the  11th  of  August,  1886. 
The  original  bill  was  filed  in  1892.  Complain- 
ant demurred  to  the  cross  bill,  assigning, 
among  other  grounds,  that  said  cause  of  ac- 
tion set  up  in  said  cross  bill  was  barred  by 
the  statutes  of  three  and  six  years.  This  de- 
murrer was  overruled  by  Chancellor  Liv- 
ingston, but  the  order  overruling  the  demur- 
rer recited  that  defendant  in  cross  bill  is 
permitted  to  rely  in  his  answer  on  the  stat- 
utes of  limitation,  which  defense  was  accord- 
in^y  incorporated  in  the  answer  filed  to  the 
cross  bill.  The  cause  was  finally  heard  by 
the  Honorable  John  S.  Cooper,  chancellor, 
who  pronounced  a  decree  in  favor  of  com- 
plainant for  the  sum  of  $499.80  balance  due 
on  said  notes,  with  interest,  and  ordered  a 
sale  of  the  property  for  the  satisfaction  of 
said  amount,  which  was  declared  a  lien  on 
the  property.  The  chancellor  denied  defend- 
ant any  relief  on  his  cross  bill,  and  dismissed 
the  same,  taxing  complainant  with  two-thirda 
of  the  costs  of  suit  and  defendant  with  the 
remaining  one-third.  Complainant  appealed 
from  so  much  of  said  decree  as  taxed  him 
with  any  part  of  the  costs.  Defendant,  Tum- 
ley, also  appealed  from  the  decree  of  the  chan- 
cellor dismissing  his  cross  bill  and  pronoun- 
cing Judgment  against  him  for  the  amount 
of  said  notes,  and  declaring  the  same  a  lien 
upon  the  property.  We  are  thoroughly  satis- 
fled,  from  a  careful  reading  of  this  record, 
that  it  was  a  stipulation  of  the  original  con- 
tract that  the  policies  of  insurance  on  the 
improvements  should  be  transferred  to  the 
defendant  and  to  hia  co-purchaser.  King. 
It  is  shown  that  the  lot  was  intrinsically  of 
little  value,  and  that  the  Improvements  con- 
stituted the  material  inducement  to  the  trade, 
and  were  the  real  consideration  for  the  pur- 
chase notes.  The  defendant,  Tumley,  agreed 
to  pay  for  an  undivided  one-half  interest  in 
this  property  the  sum  of  $1,000,  and  William 
Harper,  the  vendor,  promiaed  that  he  would 
attend  to  the  transfer  of  the  policies  imme- 
diately. He  did  not  send  the  policies  as  he 
had  contracted  to  do,  and  several  letters 
were  written  him  by  King,  calling  his  atten- 
tion to  this  matter.   After  Um»  U^tse  of  about 
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two  months  he  did  send  the  policiea  by  mall, 
but  npon  examination  It  was  found  there 
had  been  no  transfer  by  the  company  to  the 
purchasers.  The  policies  were  received  on 
Thursday,  and  on  Saturday  night  following 
the  buildings  and  improvements  were  con- 
sumed by  flre.  The  pollqles,  while  Issued  by 
good  and  solvent  companies,  were  not  col- 
lectible by  Harper,  the  vendor,  for  the  rea^ 
son  he  had  sold  and  conveyed  the  property 
to  the  defendant;  nor  were  they  collectible 
by  the  defendant,  since  there  had  been  no 
assignment  or  transfer  of  the  insurance;  so 
that,  when  the  fire  occurred,  the  defendant 
suffered  a  total  loss  of  bis  improvements. 
The  record  shows  further  that  when  the  pol- 
icies were  received  on  Thursday,  and  the  de- 
fendant discovered  there  had  been  no  trans- 
fer or  assignment  of  the  Insurance,  he  Im- 
mediately sent  to  Dyersburg  for  an  insur- 
ance agent  to  come  over  to  Fowlkes  station, 
where  the  property  was  situated,  and  insure 
it.  The  Insurance  agent  promised  to  come 
on  Monday,  stating  that  he  could  not  come 
before  that  time.  As  already  stated,  the 
property  was  burned  Saturday  night,  before 
the  defendant  could  procure  any  insurance. 
We  are  satisfied  this  loss  was  brought  about 
by  Harper's  breach  of  contract  to  transfer 
the  policies  of  Insurance.  It  is  insisted,  bow- 
ever,  that  the  deed  from  Harper  to  the  de- 
fendant, conveying  this  proper^,  contained 
no  Btlpnlatlan  for  the  transfer  of  thu  pedicles, 
and  that  the  proof  on  this  subject  was  In- 
competHit  and  iUegal,  as  tending  to  alter, 
vary,  and  contradict  the  terms  of  a  written 
Intrtnunent  The  proof  shews  that,  when 
the  deed  and  notes  were  drawn,  the  defend- 
ant Insisted  they  should  both  recite  the  stip- 
ulation in  respect  of  the  transfer  of  the  pol- 
icies, but  that  Harper  stated  that  was  un- 
necessary, that  the  notes  would  have  to  be 
written  over  again,  that  he  was  good,  and 
would  stand  for  the  policies  being  transfer- 
red. This  contract  having  been  distinctly 
proved,  and  the  reasons  shown  why  it  was 
not  embodied  in  the  written  instrument  of 
conveyance,  it  presents  a  case  where  only 
a  part  of  an  entire  contract  has  been  re- 
duced to  writing,  and  comes  within  the  rule 
announced  in  many  cases,  but  more  recently 
in  Hinds  v.  Wilcox,  96  Tenn.  — ,  33  S.  W. 
914,  and  Steinberg  v.  Wilcox,  96  Tenn.  — , 
33  S.  W.  917. 

The  only  remaining  question  is  whether 
this  claim  is  barred  by  the  statute  of  limita- 
tions of  six  years.  As  already  stated,  the  de- 
fendant sets  up  this  defense  in  his  answer 
and  cross  bill  by  way  of  set-ofT  and  recoup- 
ment. It  is  provided  by  MiU.  &  V.  Code, 
g  3628,  viz.:  The  defendant  may  plead  by 
■  way  of  set-off  or  cross  action:  (1)  Mutual  de- 
mands held  by  the  defendant  against  the 
plaintiff  at  the  time  of  action,  brought  and 
matured  when  offered  In  set-off;  (2)  any  mat- 
ter arising  out  of  plaintiff's  demand,  and  for 
which  the  defendant  would  be  entitled  to 
recover  in  a  cross  action;   (3)  any  matter 


growing  out  of  the  original  consideration  of 
any  written  instrument  for  which  the  de- 
fendant would  be  entitled  to  recover  In  a 
cross  action;  (4)  any  equities  between  the 
defendant  and  original  party  under  whom 
the  plaintiff  claims,  which  by  law  have  at- 
tached to  the  demand  in  the  plaintifTs  hands» 
and  for  which  the  defendtint  would  be  en-^ 
titled  to  recovery  against  such  original  party. 
Moore  v.  Tate,  87  Tenn.  725,  11  S.  W.  935. 
It  is  plain  that  the  claim  of  defendant  for 
a  recovery  of  damages  for  a  breach  of  this 
agreement  is  a  proper  matter  of  set-off  under- 
the  express  provision  of  this  section.  Lowry 
V.  Hawes,  10  Heisk.  688.  Is,  then,  such  cross- 
claim  barred  by  the  statute  of  six  years? 
It  Is  admitted  by  defendant  that  more  than- 
six  years  had  elapsed  from  the  date  of  the> 
contract  to  the  filing  of  the  cross  bill  in- 
which  this  counterclaim  was  first  presented,, 
but  the  Insistence  of  defendant  is  that,  since* 
this  defense  is  evolved  from  the  considera- 
tion of  the  original  contract,  the  filing  of  the- 
original  bill  saves  the  bar  of  the  statute 
in  favor  of  the  defendant;  and  such  conten- 
tion we  hold  to  be  the  law.  Says  Mr.  Woodi 
in  his  work  on  lilmitations  of  Actions  (vol- 
ume 2,  (  281),  viz.:  The  rule  may  be  said  to- 
be  that,  if  a  defendant  pleads  a  set-off,  the 
plaintiff  may  r^ly  the  statute;  but  a  set-off' 
is  available  as  a  simultaneous  cross  action- 
would  be,  and.  if  it  Is  to  be  barred  at  all; 
must  be  barred  at  the  time  of  the  commence- 
ment of  the  action.  In  other  words,  the 
bringing  of  an  action  by  one  i>arty  saves 
from  the  operation  of  the  statute  all  such 
claims  of  the  defendant  against  the  plaintiff 
as  are  properly  the  subject  of  set-off  and  which 
are  pleaded  as  a  set-off  In  that  action.  Where 
there  are  cross  demands  between  the  parties,, 
which  occurred  at  nearly  the  same  time,  both> 
of  which  would  be  barred  by  the  statute, 
and  the  plaintiff  has  saved  the  statute  by- 
suing  out  process,  but  the  defendant  has  not,, 
it  has  been  held  that  nevertheless  the  de- 
fendant may  set  off  such  demands.  Ord  v. 
Ruspini,  2  Esp.  569.  In  that  case  Lord  Ken- 
yon  remarked  that,  as  the  transactions  be- 
tween the  plaintiff  and  defendant  were  al^ 
of  the  same  date,  and  as  the  bills  seemed 
to  have  been  given  in  the  course  of  these 
transactions,  and  for  their  mutual  accommo- 
dation, it  would  be  the  highest  injustice  to 
allow  one  to  have  an  operation  by  law,  and 
not  the  other,  and  that  he  would,  therefore, 
hold  the  latter  to  be  good  as  well  as  the 
former,  and  suffer  them  to  be  set  off.  The 
author,  In  commenting  on  this  case,  says: 
"It  will  be  observed,  however,  that  in  this 
case  the  demands  were  similar,  and  had  re- 
lation to  the  principal  claim,  and.  In  order 
to  give  effect  to  the  last-named  rule  this  con- 
dition must  always  exist;"  citing  Mann  r^ 
Palmer,  3  Abb.  Dec.  162.  In  consonance 
with  this  text  it  was  held  by  this  court  In 
Williams  V.  Lenoir,  8  Baxt.  895,  that  upon  a 
proper  plea  of  set-off  the  statute  of  limita- 
tions will  not  operate  as  a  bar  against  de>. 
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Teudant's  claim,  nor  run  at  all  after  the 
commencement  of  plaintiff's  suit.  In  caaea 
of  mutual  accounts  arising  between  the  par^ 
ties  about  the  same  time.  And  where  a  plea 
of  the  statute  of  limitations  of  six  years  is 
made  to  the  set-off,  it  must  be  stridden  out 
for  Immateriality.  It  was  further  held  in 
that  case  that  the  cases  of  Stone  v.  Duncan, 
I  Head,  103,  and  Harris  t.  Snider,  0  Humph. 
743,  holding  the  general  doctrine  tliat  a  debt 
barred  by  the  statute  of  limitations  cannot 
be  allowed  as  a  set-off  do  not  conflict  with 
this  ruling.  In  accord  with  Williams  v.  Le- 
noir are  Railroad  Oo.  v.  Parks,  86  Tenn.  554, 
8  S.  W.  &t2;  Dunn  v.  Bell,  85  Tenn.  582,  4  8. 
W.  41;  CaldweU  t.  Powell,  6  Baxt.  82.  We 
therefore  hold  that  the  set-oft  pleaded  in  this 
tase,  being  evolved  from  the  original  consid- 
eration, is  not  barred,  for  the  reason  that  the 
principal  claim  sought  to  be  enforced  Is  not 
barred,  and  that  Tumley  is  entitled  to  re- 
cover $800,  without  interest,  for  breach  of 
Insurance  stipulation.  After  crediting  com- 
plainant's claim  for  balance  of  purchase 
money  and  interest,  Tumley  wlU  be  entitled 
to  a  decree  for  the  excess,  with  costs.. 


DOUGLAS  V.  BANE  OF  COMMERCE  et  aL 
(Supreme  Court  of  Tennessee.     June  30,  1896.) 

FORKIQS  ASSIOSMBST— RSOWTBATIOH— VaMDITT— 

Who  mat  Owbct  — Indokssmbst— What  Law 
GovERMs— Attachment— Matctkitt  op  Debt- 
Demand  »OR  PaVMBST— NOTAKT'8  CERTinOATB 
—  BviDENOi  or  Dbma.nd  — Attobsbt'8  Fbbs  — 
Allowance  to  FoKsroN  Assiu.nek. 

1.  Under  MUl.  &  V.  Code,  H  2809,  2837, 
2844,  2890,  requiring  all  deeds  for  the  convey- 
ance of  personal  property,  etc.,  to  be  register- 
ed, in  order  to  be  TflUd  as  to  creditors  or  bona 
ttde  purchasers,  foreign  assignments  for  the 
benefit  of  creditors,  including  personalty  situ- 
ated in  this  state,  to  be  valid  against  creditors, 
must  be  registered  in  this  state,  though  they 
are  in  accordance  with  the  laws  of  the  state 
where  they  are  executed. 

2.  A  nonresident  attaching  creditor  is  en- 
titled to  show  thpt  a  foreign  assignment  for 
benefit"  of  creditors,  including  personalty  in  this 
state,  was  invalid  on  the  ground  that  the  as- 
signment was  not  registered  in  this  state. 

3.  An  indorsement  in  this  state,  by  the 
drawer,  of  a  draft  drawn  and  accepted  in  a  for- 
eign state,  is  governed  by  the  law  of  this  state, 
and  therefore  demand  from  and  notice  to  the 
drawer  or  indorser  is  required. 

4.  A  banic  which  discounted  a  draft  drawn 
on  a  nonresident,  without  knowing  that  on  the 
same  day  he  had  declared  his  insolvency,  is  en- 
titled to  sue  out  an  attachment  against  bis  per- 
sonalty in  this  state  wtihout  causing  the  draft 
to  be  presented  for  payment. 

6.  A  demand  made  at  a  bank  where  the 
note  was,  on  its  face,  made  payable,  was  suf- 
ficient, notwithstanding  that  the  notary  failed 
to  certify  that  he  made  it  of  some  person  in  the 
bank. 

6.  Under  Mill.  &  V.  Code,  M  2470,  2471, 
providing  that  instruments  or  publications  made 
by  any  notary  public  under  seal  shall  be  receiv- 
ed in  evidence,  etc.,  the  certificate  of  a  notary  is 
competent  evidence  of  demand  for  payment  of 
an  inland  bill,  and  the  dishonor  thereof. 

7.  Though  certain  drafts  had  not  matured, 
and  no  demand  had  been  made  or  notice  of  dis- 
honor had  been  given  to  the  nonresident  draw- 


er thereof,  the  holder  was  entitled  to  sue  out  at- 
tachments against  the  property  of  such  nonresi- 
dent, upon  the  latter's  declaration  of  his  insol- 
vency, where  the  drafts  were  not  such  paper 
as  was  contemplated  by  the  original  contract 

8.  One  who  received  drafts,  and  credited 
the  same  upon  th«.  running  account  of  the  draw- 
er, is  not  entitled  to  sue  on  the  same  before  the 
maturity  thereof,  though  the  drawer  has  de- 
clared his  insolvency. 

9.  Though  a  foreign  assignment  will  not  af- 
fect the  personalty  of  the  insolvent  in  this 
state,  unless  the  assignment  is  registered,  a 
foreign  assignee  "'as  justified  in  endeavoring 
to  sustain  the  assignment  in  this  state,  and 
therefore  he  should  be  allowed  attorney's  fees 
out  of  the  proceeds  of  sale  of  said  personalty. 

Appeal  from  chancery  court,  Shelby  county; 
W.  D.  Beard,  Chancellor. 

BUI  by  Howard  Douglas,  as  assignee  of 
John  Streight,  against  the  Bank  of  Commerce 
and  others,  to  determine  the  respective  rights 
and  priorities  of  the  parties  to  the  proceeds  of 
sale  of  the  personalty  of  said  Streigbt,  which 
was  situated  in  this  state.  From  the  decree 
rendered,  the  aMlgnee  and  some  of  the  defend- 
ants appeal.    Modified. 

Truley  &  Wright  and  Morgan  &  McFarland, 
for  appellants.  Smith  &  Trezevant,  D.  E.  My- 
ers, W.  A.  Percy,  and  H.  C.  Warinner,  for  ap- 
pellees. 


OILLHAM,  Special  Judge.  On  July  3, 1896, 
John  Streight,  a  resident  of  Hamilton  county, 
state  of  Ohio,  made  a  general  assignment  of 
all  his  property  situated  in  that  state  and  else- 
where, to  the  complainant,  Howard  Douglas, 
as  assignee,  for  benefit  of  ail  his  creditors, 
without  preference,  which  was  on  that  day 
executed  and  registered  in  that  county.  The 
conveyance,  in  form  and  execution,  was  in 
compliance  with  the  laws  of  that  state,  as  was 
its  registration.  Streigjit  was  a  lumber  dealer 
and  mill  man,  and  then  owned  and  operated 
at  Memphis, Tenn.,  an  extensive  sawmill  plant, 
and  carried  on  a  lumber  business.  To  this 
assignment  there  were  no  schedules  attached 
as  is  required  by  our  general  assignment  law 
of  1881,  nor  was  it  verified  by  the  oath  requir- 
ed by  that  act,  nor  was  It  ever  registered  in 
this  state.  Shortly  after  the  assignment  was 
made  (the  earliest  being  on  the  same  day,  July 
3,  1893),  various  of  his  creditors,  some  of 
whom  were  residents  of  this  state,  and  others 
nonresidents,  sued  out  attachments  against 
him,  as  a  nonresident  of  the  state,  and  had  the 
same  levied  on  his  property  in  Shelby  county. 
On  the  day  the  assignment  was  made  the  as- 
signee Douglas,  accepted  the  trust  and  duly 
qualified  under  the  laws  of  Ohio,  and,  by  wire, 
directed  his  agent  at  Memphis  to  take  posses- 
sion of  all  the  property  there,  which  he  did  on 
that  day,  and  before  the  attachments  were 
levied.  The  attachments  so  levied  are  upon' 
claims  against  John  Streight  aggregating 
about  $39,000,  and  the  claims  Involved  herein 
against  him,  upon  which  no  attachments  were 
issued,  amount  to  about  |36,000.  On  the  9th 
day  of  August,  1893,  Howard  Douglas,  as  as- 
signee of  John  Strel^t,  filed  In  the  cbancezy 
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court  of  Shelby  county  his  bill  against  all  the 
attaching  creditors,  the  officers  who  had  made 
the  leries,  and  others,  claiming  that  by  the  as- 
signment to  him  in  Ohio  be  was  vested  with 
the  title  to  all  the  property  so  attached;  that 
he  was  in  possession  of  the  same  when  attach- 
ed, and  was  entitled  to  be  restored  to  its  pos- 
session; that  the  coureyance  was  good  and 
valid  under  the  law  of  Ohio,  where  made,  'and 
where  the  grantor  was  domiciled;  and  that, 
being  valid  there,  it  was  likewise  valid  every- 
where. The  prosecution  of  the  attachment 
suits  were  enjoined,  and  the  whole  litigation 
brought  into  this  cause.  Later  a  receiver— by 
the  court— was  appointed,  who  sold  the  prop- 
erty so  attached,  and  has  leaUzed  a  fond,  now 
on  hand,  of  about  $36,000.  The  chanceUor, 
on  demurrer  to  the  bill  of  Douglas,  assignee, 
held  the  Ohio  assignment  Invalid,  as  against 
the  attaching  creditors,  because  not  registered 
in  this  state,  and  on  final  hearing  directed  the 
fund  to  be  distributed  to  the  attaching  cred- 
itors, BO  far  as  necessary  to  satisfy  the  same, 
and  in  the  order  of  the  levies  of  their  respect- 
ive attachments;  the  balance  to  the  general 
creditors.  From  this  decree  the  assignee  and 
some  of  the  creditors  have  appealed,  and  as- 
signed appropriate  errors.  Conflicts  also  arose 
between  the  assignee  and  various  of  the  at- 
taching creditors,  and  between  the  creditors, 
over  the  validity  of  theh:  claims  and  attach- 
ments. 

The  matters  here  In  controversy,  raised  by 
the  appeals  and  assignments  of  error,  are  (1) 
the  validity  of  the  Ohio  assignment;  (2)  the 
sufficiency  of  the  levies  of  the  attachments; 
13)  the  right  of  the  Vicksburg  Bank,  a  non- 
resident of  Tennessee,  to  raise  the  question 
of  the  invalidity  of  the  Ohio  assignment;  (4) 
validity  of  the  claim  of  the  American  Na- 
tional Bank  upon  the  Wells  acceptance  for 
$2,380.35;  (5)  validity  of  the  attachment  of 
Bank  of  Commerce  on  the  draft  for  $820,  as 
not  being  due  when  the  attachment'  was  is- 
isued;  (6)  validity  of  the  claim  of  Bank  of 
Commerce  on  the  Vos  Naac,  Lee  &  Co.  note 
for  $1,1C0,  for  alleged  want  of  proper  de- 
mand for  payment,  and  for  evidence  of  pre- 
sentment for  payment;  (7)  validity  of  the 
attachments  of  the  Coldwater  Logging  Com- 
pany on  the  drafts  claimed  not  to  have  been 
due  when  the  attachment  issued,  aggrega- 
ting $4,872.55;  (8)  validity  of  the  claim  and 
attachment  of  the  Coldwater  Logging  Com- 
pany on  the  Herron-Taylor  draft  for  $3,557.- 
95,  less  $1,225.00,  for  alleged  want  of  notice 
of  dishonor  to  John  Streight;  (9)  validity  of 
the  attachment  of  E.  C.  Atkins  &  Co.  on  bills 
not  due  when  attachment  was  sued  oat, 
amounting  to  $1,003.15;  (10)  validity  of  the 
attachment  of  John  Oberly  on  bills  not  due 
when  his  attachment  was  issued,  amounting 
to  $752.07;  (11)  right  of  solicitors  for  How- 
ard Douglas,  assignee,  to  a  fee  out  of  the 
fimd  for  services  to  him  as  assignee  herein, 
as  against  the  successful  attaching  creditors. 

The  first  assignment  involves  the  validity 


of  a  foreign  general  assignment  of  personalty 
situated  In  this  jurisdiction,  when  there  had 
been  no  registration  of  the  conveyance  in 
this  state,  as  against  attaching  creditors  of 
the  assignor.  For  the  complainant  it  is, 
with  great  force  and  earnestness,  urged  up- 
on us  that  under  the  comity  existing  be- 
tween the  courts  of  the  several  states,  and 
of  the  states  of  this  government,  it  is  our 
duty  to  uphold  a  conveyance  of  itersonalty 
made  in  conformity  with  the  law  of  the 
domicile  of  the  owner,  although  the  prop- 
erty be  actually  situated  in  this  state.  The 
defendants,  while  admitting  generally  the 
doctrine  founded  upon  comity  contended  for, 
insist  that  the  law  of  the  domicile  of  the 
owner  cannot  overcome  such  registratloh 
and  other  positive  laws  of  the  state  where 
the  property  is  situated  as  are  distinctly 
poUtic  and  coercive.  Section  2809,  Mill.  & 
V.  Code,  provides:  "All  mortgages  and 
trusts  of  personalty  shall  be  in  writing,  and 
proven  and  registered  as  hereinafter  provid- 
ed, to  be  valid  against  the  creditors  of  the 
bargainor  or  pui  chasers  under  him  for  value, 
and  without  noUce."  Section  2837,  Id.,  un- 
der title,  "What  shall  be  Registered,"  says 
(subsection  5):  "All  Instruments  of  writing 
for  the  absolute  conveyance  of  personal  prop- 
erty." (Subsection  8):  "All  mortgages  and 
deeds  of  trust  of  either  real  or  personal  prop- 
erty." (Subsection  12):  "All  other  deeds  of  ev- 
ery description."  Under  title  of  "Place  of 
Registration,"  section  2844  provides:  "All 
deeds,  bUls  of  sale,  agreements  and  other  in- 
struments for  the  conveyance  or  mortgage 
of  personal  property,  shall  be  registered  in 
the  county  where  the  vendor  or  person  exe- 
cuting the  same  resides,  and,  in  case  of  his 
non-reeidence.  where  the  property  is."  And 
under  title,  "Effect  of  Registration,"  section 
2890  'says,  "Any  of  said  instruments  not  so 
proven  or  acknowledged  and  registered,  or 
noted  for  registration  shall  be  null  and  void 
as  to  existing  or  subsequent  creditors  of,  or 
bona  fide  purchasers  from  the  makers  with- 
out notice."  Do  these  statutes  apply  to  such 
foreign  assignments,  and  require  registration 
to  make  them  valid  against  attaching  cred- 
itors in  this  forum?  is  the  question;  for  if, 
to  be  valid,  they  must  be  registered,  the  com- 
plainants must  fail,  but,  if  uot,  then,  under 
the  principle  of  comity  established  by  gen- 
eral law,  the  Ohio  assignment  must  be  up- 
held. This  court  has  decided  that,  to  be  ef- 
fectual against  creditors,  a  general  assign- 
ment made  in  this  state  under  the  act  of 
1881  must  be  registered.  Bank  v.  Noe,  86 
Tenn.  29,  5  S  W.  433.  If  an  assignment 
made  in  this  state  is  within  our  registration 
laws,  it  would  seem  logically  to  follow  that 
one  made  in  another  state  must  also  be  reg- 
istered, to  be  good  against  creditors.  How- 
ever, the  exact  question  was  before  this 
court,  at  Jackson,  in  1887,  in  case  of  Oerman 
Bank  v.  Cochran,  Lyman  &  Co.,  decided  by 
an  oral  opinion.     There   the   assignor   was 
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domiciled  In  Hamilton  county,  Ohio,  and 
made  a  general  assignment  ander  the  Ohio 
law,  conveying,  with  other  property,  some 
personal  property  In  Shelby  county,  Tenn. 
It  was  not  registered  in  this  state,  and  some 
of  the  assignor's  creditors  attached  the  prop- 
erty In  Shelby  covmty,  on  the  ground  of  non- 
residence  of  the  assignors.  The  trustee  In- 
terrened,  and  filed  his  answer  and  cross 
bill,  setting  up  the  Ohio  assignment,  and 
claiming  under  it.  The  creditors  demurred 
to  his  croqs  bill,  the  main  ground  of  demur- 
rer being  that  the  Ohio  assignment  was  void, 
as  against  them,  for  want  of  registration  in 
this  state.  The  chancellor  sustained  the  de- 
murrer, and  upon  appeal  to  this  court  the  de- 
cree was  affirmed.  The  settled  policy  of  this 
state  Is  that  both  domestic  and  foreign  as- 
signments conveying  personalty  situated  in 
this  state,  to  be  valid  against  creditors,  must 
be  registered. 

We  are  therefore  of  opinion  that  no  rule 
of  comity  should  control,  as  against  our  reg- 
istry laws,  and  that  the  doctrine  of  comity 
does  not  affect  registration  laws;  that,  for 
want  of  registration,  this  assignment  is  in- 
valid, as  against  the  creditors  who  In  this 
cause  have  attached  the  property  of  the  as- 
signor, and  fixed  liens  upon  the  same. 

2.  That  the  several  levies,  while  somewhat 
Irregular,  yet  are  sufficient 

3.  That  the  Vlcksburg  Bank,  although  a  non- 
resident of  this  state,  Is  entitled  to  Invoke  the 
Tennessee  law,  as  against  this  assignment. 

4.  We  think  that  the  claim  of  the  American 
National  Bank  on  the  Wells  draft  for  $2,360.- 
35,  made  by  John  Streight  at  Chicago,  111.,  on 
R.  A.  Wells,  at  the  same  place,  and  by  him 
accepted,  payable  at  his  office  in  Chicago,  and 
afterwards  Indorsed  and  negotiated  by  the 
drawer  to  the  Ajnerican  National  Bank  at 
Nashville,  Tenn.,  should  not  have  been  allow- 
ed. It  la  conceded  that  no  demand  for  pay- 
ment, or  notice  of  dishonor,  was  given  to  the 
drawer,  Streight.  We  find  the  fact  to  l>e  that 
the  Indorsement  by  Streight  to  the  American 
National  Bank  was  made  In  Tennessee.  The 
Illinois  law  provides  that  the  assignor  of  such 
paper  is  liable  to  the  holder,  without  demand 
or  notice— First,  where  the  holder  has  pursued 
the  maker  to  Insolvency;  and,  second,  where 
suit  against  him  would  have  l)een  unavailing. 
It  to  clearly  proven  that  both  the  maker, 
Streight,  and  the  acceptor,  Wells,  were  Insol- 
vent when  the  paper  matured,  on  July  28, 
1893,  and  that  suit  against  either  or  both 
would  have  availed  nothing.  We  think  the 
Bilnois  statute  does  not  apply,  and  for  the 
reason  that  the  assignment  or  indorsement  of 
the  paper  was  made  in  Tennessee,  and  not  In 
Illinois;  that  the  Indorsement  In  Tennessee 
was  a  new  and  independent  contract,  and, 
having  been  made  in  Tennessee,  the  law  of 
this  state  controls.  Trabue  v.  Short,  5  Cold. 
293;  Green  v.  Bond,  5  Sneed,  328;  Daniel, 
Neg.  Inst  §g  898,  899,  902,  905,  907,  910.  To 
hold  the  drawer  or  ludorser,  our  law  requires, 


In  such  case,  proper  demand  and  notice;  and, 
without  more.  It  is  clear  that  no  recovery  can 
be  had.  It  is,  however,  further  claimed  that 
the  paper  was  accommodation  pep«-;  that 
Streight  had  no  funds  in  the  bands  of  the  ac- 
ceptor, and  had  no  reason  to  believe  that  he 
would  pay  it;  that  Streight  was  primarily 
liable,  and  therefore  not  entitled  to  demand 
and  notice.  But  this  contention,  we  think,  Is 
not  sustained  by  the  proof,  which  is  that 
Streight  and  Wells  each  accepted  about  JIO,- 
000  of  such  paper,  of  which  this  is  part,  and 
that  each  was  to  take  up  and  pay  that  wliich 
he  accepted.  We  do  not  think  that  this  is  a 
case  of  an  accommodation  acceptance,  within 
the  rule  Invoked.  Exception  to  this  claim,  on 
the  part  of  the  assignee  and  others,  was  by 
the  chancellor  disallowed,  and  same  was  de- 
creed to  be  paid  as  a  part  of  the  claim  of  the 
American  National  Bank.  We  think  this  was 
error,  and  that  the  decree,  as  to  this  item, 
should  be  modified. 

5.  Bank  of  Commerce  claim  on  draft  for 
$820: 

"(Copy.)  1820.  Memphis,  Tenn.,  July  3rd, 
1893.  At  Bight  pay  to  the  order  of  the  Bank 
of  Commerce  eight  hundred  and  twenty  dol- 
lars, account  pay  roll,  value  received,  and 
charge  to  account  of 

"John  Streight  John  F.  Bennett 

"Cincinnati,  Ohio.  Manager." 

This  draft  was  discounted  by  the  Bank  of 
Commerce  on  July  3,  1893,  the  day  the  assign- 
ment was  made.  The  attachment  upon  it  was 
issued  the  next  day,  July  4th,  and,  of  course, 
before  it  could  be  presented  for  payment  at 
Cincinnati,  Ohio.  The  bank's  contention  is 
that  they  took  the  draft  as  cash,  not  knowing 
at  the  time  that  an  assignment  had  been  made, 
or  would  be  that  day  made;  that  it  was  a 
fraud  upon  the  bank  to  so  obtain  Its  money, 
and  for  these  reasons  it  became  at  once  due. 
mie  chancellor  disallowed  the  claim,  because 
the  suit  and  attachment  were  brought  before 
maturity  of  the  debt  We  think,  upon  the 
facts  proven,  that  the  claim  should  be  treated 
as  due  at  the  time  of  the  attachment  that  the 
same  was  not  prematurely  brought,  and  that 
the  chancellor's  decree  should.  In  this  par- 
ticular, be  modified. 

(3.  Claim  of  Bank  of  (Commerce  on  the  Voe 
Naac,  Lee  &  Co.  note  for  $1,160: 

"(Copy.)  $1,160.00.  New  York,  March  4th, 
1893.  July  8th,  after  date,  we  promise  to  pay 
to  the  order  of  John  Streight  eleveA  hundred 
and  sixty  and  'Yio*  doUais,  at  Fourteenth 
Street  Bank.     Value  received. 

"Vos  Naac,  Lee  &  Co." 

Indorsed:    "John  Streight" 

This  note  matured  July  11,  1893,  and  waa 
on  that  day  protested  in  New  York;  and  on 
July  14,  1893,  the  bank  filed  a  second  bill 
in  the  chancery  court  and  obtained  attach- 
ments on  tills  and  other  claims.  Exceptions 
were  taken  to  this  claim  by  the  American 
National  Bank,  Douglas,  assignee,  et  al., 
on  the  ground  that  there  was  no  evidence 
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tlukt  legal  demand  had  been  made,  or  notice 
«f  dishonor  gi-ven  to  the  Indorser,  John 
Streight  The  certlflcate  of  the  New  Xork 
notary  certlQes  that  he  did  "present  the  orig- 
inal note,  hereto  annexed,  to  the  Fourteenth 
Street  Bank,  and  demand  payment,  who  re- 
fused to  pay  the  same."  He  falla  to  certify 
that  he  sent  oat  notices  of  protest,  bat  It  is 
proved  that  on  the  14th  day  of  July,  1893, 
the  Bank  of  (Commerce  received  from  the 
votary  proper  notices  of  dishonor,  one  of 
which  Is  mailed  on  the  same  day  to  John 
;8treight,  at  Cincinnati,  Ohio.  The  chancel- 
lor disallowed  the  claim,  from  which  decree 
the  bank  appeals.  We  think  that  the  de- 
mand, having  been  made  at  the  Fourteenth 
Street  Bank,  where  it  was  on  Its  face  made 
payable,  was  a  good  and  legal  demand,  not- 
withstanding the  fact  that  the  notary  tails 
to  certify  that  he  made  It  of  some  person, — 
the  teller,  or  some  such  party.  1  Daniel, 
Neg.  Inst  {  956;  Wormly  v.  Waldran,  3 
Sneed,  548;  Gardner  v.  Bank,  1  Swan,  423; 
Bank  T.  Napier,  6  Humph.  270;  1  Daniel,  Neg. 
Inst,  i  656;  S  Rand.  Com.  Paper,  S  1134; 
HUdebum  v.  Turner,  5  How..  69.  It  Is  fur- 
ther earnestly  contended  that  as  this  was  on 
■an  inland  bill  the  certificate  of  the  notary  la 
not  competent  evidence,  as  here  offered,  and 
that  there  is  no  proof  of  a  demand  bavini; 
1)een  made.  We  think  that  the  certificate  Is 
proof  of  the  demand  and  dishonor.  Goarta 
■admit  such  certificates  as  prima  facie  evi- 
■dence.  2  Daniel,  Neg.  Inst.  {  945.  Notice 
given  by  any  party  to  the  bill  is  soffident. 
Id.  H  986,  991.  We  think  It  was  error  in  the 
chancellor  to  disaUow  this  claim,  and  in  this 
respect  the  decree  will  also  be  modified. 

7.  Claim  of  Coldwater  Logging  Company 
on  the  drafts  not  due  at  date  of  the  attach- 
ments, aggregating  about  $4,872.55,  composed 
■of  three  items,— drafts  for  $3,757.95,  $902.30, 
and  $212.30.  These  claims  were  excepted  to 
by  the  American  National  Bank  et  al.  The 
-chancellor  quashed  the  attachments,  as  to 
these  items,  and  dismissed  the  bills,  ob  the 
assumption  that  the  debts  were  not  due  when 
the  attachments  were  Issued,  and,  further, 
for  the  reason  that  no  demand  or  notice  of 
dishonor  bad  been  given  to  the  drawer, 
Strelght  From  this  decree  the  Coldwater 
Logging  Company  has  appealed,  and  assigned 
-errors.  The  main  contention  of  the  compa- 
ny is  that  under  the  contract  the  paper  was 
to  be  banlcable,  that  It  proved  not  to  be  such, 
and  that  the  company  could,  in  this  respect, 
rescind  the  contract,  and,  of  right,  treat  the 
debt  as  due  at  the  time  the  attachment 
suits  were  brought.  Upon  a  full  and  care- 
ful consideration  of  the  law  and  the  facts, 
we  have  reached  the  conclusion  that  the  pa- 
per given  and  accepted  was  not  such  as  was 
■contemplated  by  the  contract,  and  that  the 
company  had  a  right  to  sue  upon  the  original 
consideration,  and  to  treat  it  as  due  at  the 
time  the  attachments  were  sued  out  The  de- 
-cree  in  this  regard,  also,  is  incorrect,  and 
will  be  modified. 


8.  Claim  of  the  Coldwater  Logging  Compa- 
ny on  draft  for  $8,557.95,  less  a  credit  of  $1,- 
225.  This  is  the  Herron-Taylor  draft  It 
was  past  due  when  the  attachment  was  filed, 
and  was  by  the  chancellor  allowed.  Excep- 
tions to  its  allowance  were  filed  by  the  Atnor- 
lean  National  Bank,  which  bank  has  appealed 
from  the  allowance  of  the  same,  and  has  as- 
signed error.  The  paper  was  protested  at 
Vicksburg,  and  notice  sent  to  the  State  Na- 
tional Bank,  Memphis.  The  main  conten- 
tion is  that  the  drawer,  Strelght,  is  not  shown 
to  have  received  proper  and  legal  notice  of 
dishonor  at  the  draft  We  think  that  he 
waived  this,  and  that  the  decree  is  correct, 
and  should  be  affirmed. 

9.  The  claim  of  E.  C.  Atldns  &  Oo.  on  at- 
tachments for  drafts  not  due,  amounting  to 
$1,003.15.  E.  C.  Atkins  had  a  running  ac- 
count against  Strelght,  and  took  the  drafts 
In  question,  and  credited  them  on  the  gen- 
eral account  One  witness  (N.  .A.  Gladding) 
says  that  the  drafts  were  not  taken  in  abso- 
lute payment  of  the  account,  but  the  origi- 
nal bill  was  filed  upon  the  drafts,  and  was 
sworn  to  by  the  same  party.  Gladding.  By 
amended  bill  it  is  sought  to  change  their 
ground,  and  to  recover  on  the  original  in- 
debtedness. We  think  that  the  acceptance, 
and  the  crediting  of  such  billa  on  the  account, 
under  the  circumstances  here  proven,  sus- 
pended all  right  of  action  until  they  matured. 
2  Daniel,  Neg.  Inst  i  1272.  The  chancellor's 
decree  in  this  respect  is  correct,  and  is  af- 
firmed. 

10.  Claim  of  John  Oberly  on  drafts  aggre- 
gating $752.07,  and  an  open  account  for  $117.- 
58.  The  cliancellor  held  that  the  account  for 
$117.58  was  due  when  the  attachment  of 
Oberly  was  Issued,  and  sustained  it  for  that 
amount,  but  disallowed  the  claims  on  the 
drafts  for  $347.03,  $272.92,  and  $132.12,  be- 
cause the  same  were  not  due  when  the  salt 
was  instituted.  Tbis,  we  think,  both  as  to 
the  allowance  and  disallowance,  was  correct, 
and  the  chancellor's  decree  in  this  respect  Is 
affirmed. 

11.  The  decree  orders  a  reference  to  fix 
the  fees  of  Messrs.  Turley  &  Wright  for  serv- 
ices rendered  to  the  assignee  in  this  cause 
down  to  the  time  the  receiver  was  appointed. 
This  is  excepted  to  by  the  American  National 
Bank  et  aL,  and  errors  assigned  upon  It  We 
think  it  was  the  duty  of  the  assignee  to  make 
this  contest,  and  to  try  to  sustain  the  assign- 
ment, and,  upon  the  same  principle,  that  an 
executor  who  in  good  faith  defends,  when 
contested,  the  validity  of  the  will,  is  allowed 
reasonable  solicitors'  fees  out  of  the  estate, 
although  the  will  be  not  established.  The 
fees  should  in  this  case  be  ascertained  and 
allowed,  to  be  paid  ratably  by  the  attaching 
creditors  in  proportion  to  the  sums  realized 
by  each  herein.  The  decree  in  tills  respect  is 
affirmed. 

The  decree  will  be  modified  as  herein  Indi- 
cated, otherwise  affirmed.  The  costs  of  the 
appeal  will  be  paid  out  of  the  fund,  and  the 
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case  remanded  for  further  appropriate  pro- 
ceedings. 

BBARD,  3.,  being  disquallfled,  did  not  sit 
In  this  case. 

On  Rehearing. 

A  petition  for  rehearing  has  been  filed  by 
the  American  National  Bank,  asking  us  to  re- 
consider our  former  ruling  as  to  the  stztb  as- 
signment, Involving  the  Vos  Naac,  Lee  &  Co. 
note,  and  Its  allowance  to  the  Bank  of  Com- 
merce. This  we  have  carefully  considered. 
The  point  made  and  relied  upon  In  the  peti- 
tion Is  that  the  certificate  of  the  notary  in 
New  York  is  not  evidence  of  demand  having 
been  made;  that  it  la  not  admissible  In  evi- 
dence to  prove  such  fact.  Mill.  &  V.  Code, 
i  2470,  provides,  "The  attestations,  protesta- 
tions and  other  instruments  of  publication, 
made  or  done  by  any  notary  public  under  seal, 
shall  be  received  in  evidence."  And  section 
2471  says,  "In  an  action  against  the  drawer 
or  endorser  of  a  bill  of  exchange,  or  any  ne- 
gotiable paper  protested  for  non-acceptance 
or  non-payment,  the  notary's  certificate,  ei- 
ther in  or  on  the  protest,  that  he  gave  notice 
of  the  dishonor  of  the  paper  by  the  drawer  or 
endorser,  shall  be  prima  fade  evidence  of  the 
fact  of  such  notice."  That  such  certificate  of 
a  Tenneaaee  notary  Is  admissible  is  well  set- 
tled. Reason  v.  Carroll,  90  Tenn.  120,  16  S. 
W.  66,  and  cases  there  cited.  Bht  it  is  con- 
tended that  the  statute  includes  only  no- 
taries of  this  state  and  does  not  apply  to  the 
certificates  of  sach  officers  of  other  states  or 
countries.  It  is  said  that  this  precise  ques- 
tion has  never  been  decided  by  this  court. 
By  the  act  of  1835,  c.  11,  !  5,  it  was  provided, 
"The  attestation,  protestation  and  other  in- 
struments of  publication  of  the  several  nota- 
ries public  of  this  state  shall  and  may  be  re- 
ceived in  evidence  In  any  court  of  record,  or 
before  any  Justice  of  the  peace  In  this  state." 
It  will  be  noticed  that  this  statnte  refers  only 
to  certificates  of  notaries  of  this  state.  But 
In  the  Code  of  1858  the  compilers  changed 
this  act  to  read,  "The  attestations,  protesta- 
tions and  other  instruments  of  publication 
made  or  done  by  any  notary  public  under  his 
seel,  shall  be  received  In  evidence."  Section 
1799.  Section  1800  of  that  Code  reads:  "In 
an  action  against  the  drawer  or  endorser  of  a 
bill  of  exchange  or  any  negotiable  paper  pro- 
tested for  non-acceptance  or  hon-paymmt  the 
notary's  certificate,  either  in  or  on  the  pro- 
test, that  he  gave  notice  of  the  dishonor  of 
the  paper  by  the  drawer  or  endorser,  shall  be 
prima  fade  evidence  of  the  fact  of  such 
notice."  These  sections  have  been  carried  Into 
our  Code  of  1884,  as  sections  2470  and  2471, 
without  change.  It  will  thus  be  seen  that  the 
compilers  of  the  Code  of  1858  changed  the 
phraseology  of  section  1799  by  omitting  the 
words,  "the  several  notaries  of  this  state." 
The  manifest  intention  was  to  make  the  sec- 
tion apply  to  the  certificates  of  all  notaries 
who  act  over  their  official  seals,  whether  act- 


ing under  the  authority  of  this  or  any  other 
state  or  county.  Such  we  think  has  been  the 
understanding  of  the  profession  and  the  com- 
merdal  classes  of  the  state  ever  since  the 
adoption  by  the  legislature  of  the  Code  of 
1858.  We  therefore  think,  both  upon  the  au- 
thorities dted  In  the  original  opinion,  and  up- 
on a  review  of  our  statutes,  that  the  certifi- 
cate of  a  fordgn  notary,  when  olJTered  in  evi- 
dence in  onr  courts,  is  prima  fade  evidence, 
when  It  80  redtes,  of  demand  for  payment 
and  dishcmor  of  the  paper.  The  petition  for 
rehearing  is  therefore  dismissed,  at  costs  of 
the  American  National  Bank. 


HBWITT  V.  MAYOR,  ETC.,  OF  PULASKI 
et  al. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Dec.  7, 1895.) 

EsToppsii— Offbr  to  Compromise  — When  Bikd- 
iKG— Dedication— Pbebumptios. 

1.  In  an  action  to  restrain  a  dty  from  sell- 
ing the  uninclosed  commous  in  the  rear  of  cer- 
tain lots  on  the  ground  that  the  owner's  right 
of  way  to  the  rear  of  bis  lots  would  be  inter- 
fered with,  the  defendant  answered,  alleging 
an  intention  to  reserve  an  alley  way  in  the  rear 
of  said  lots,  and  that,  therefore,  the  owner 
would  not  be  damaged  by  such  sale.  Held, 
that  upon  the  refusal  of  the  owner  to  accept 
the  proposition  to  leave  oi>en  an  alley  way  as 
a  compromise  to  end  litigation,  the  city  was  not 
bound  thereby  in  a  subsequent  action,  brought 
by  the  vendee  of  the  lots  to  compel  the  city  to 
open  and  maintain  such  alley  way. 

2.  Where  a  dty  sells  lots  for  business  pur- 
poses running  back  to  the  commons  in  the  rear, 
wliidi  remained  uninclosed  for  several  years, 
no  presumption  is  thereby  raised  of  a  dedication 
of  a  right  of  way  over  such  commons  to  the 
rear  of  the  Iots. 

Appeal  from  chancery  court,  G-iles  county; 
A.  J.  Abemathy,  Chancellor. 

Bill  brought  by  Austin  Hewitt  against  the 
mayor  and  aldermen  of  Pulaski  to  compel 
the  defendants  to  open  and  maintain  an  al- 
ley in  the  rear  of  certain  lots  in  said  dty. 
There  was  a  decree  dismissing  the  bill,  and 
complainant  api)eals.    Affirmed. 

John  T.  Allen,  tor  appelant  Z.  W.  Ew- 
Ing,  for  appdlees  mayor,  etc,  of  Pulaski. 
Hume  R.  Steele,  for  appellees  Stnne,  Porter, 
and  White. 

WIIjSON,  J.  This  bill  was  filed  January 
81,  1894,  to  compel  defendants  to  open,  and 
keep  open,  free  from  obstruction,  an  alley, 
10  feet  in  width,  in  the  rear  of  two  lots  in  the 
city  of  Pulaski,  on  which  he  has  business 
houses.  February  19,  1894,  the  mayor  and 
aldermen  of  Pulaski  moved  to  dismiss  the 
bill,  stating  in  writing  13  grounds  in  sniHPort 
of  the  motion.  The  moticm  was  overruled, 
but  without  prejudice,  and  thereafter  the  de- 
fendants answered,  controverting  the  right 
asserted  In  the  bill,  and  interposing  the  plea, 
as  defense,  that  the  question  raised  In  the 
bin  had  been  adjudicated  under  a  previous 
I  bill  against  these  defendants  by  ooe  McGrew, 
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from  wbom  complainant  bad  purchased  tbe 
lots,  and  that  he  was  bound  by  tbe  decree  In 
that  case.  Tbe  case  was  heard  In  the  court 
below  July  25,  18&4,  upon  the  pleadings,  ex.- 
blMts,  the  agreed  state  of  facts,  and  the  ex- 
ceptions to  certain  statements  embraced 
therein  as  eWdence,  and  the  chancellor  dis- 
missed the  bill,  with  costs.  The  learned 
chancellor  bcused  his  decree  upon  the  conclu- 
sion that  the  matter  in  issue  had  been  set- 
tled by  the  decree  of  the  supreme  court  In  tbe 
case  of  said  McOrew  against  these  defend- 
ants. 

The  complainant  am>ealed  to  the  supreme 
court,  and  has  assigned  errors.  Tbe  facts  ap- 
pearing In  the  record,  and  proper  to  be  stated 
to  present  the  contentions  of  tbe  iwrtles  are, 
briefly,  as  f(^ows: 

First  B.  F.  McOrew  owned  what  may  be 
designated,  for  the  purposes  of  this  case,  lots 
Nos.  49  and  60,  in  the  city  of  Pulaski,  Giles 
county,  Tenn.  Tkeve  lots  fronted  on  First  Main 
street  In  salacity,  and  ran  back  eastwardly 
some  165  feet,  to  what  Is  known  in  the  rec- 
ord as  the  "Oommons."  These  commons  were 
the  property  of  the  city,  but  bad  been  unln- 
closed  for  a  long  number  of  years,  and  had 
been  used  by  the  public,  and  e8i>ecially  as  a 
rear  ingress  to  and  egress  from  the  business 
bouses  erected  on  lots  49  and  50  and  adjacent 
houses  on  parallel  lots  fronting  aa  First  Main 
street.  The  defendants  Stone,  Porter,  and 
White  own  a  lot,  with  a  business  house  on 
it,  fronting  on  First  Main  street,  south  of  and 
adjoining  lota  49  and  50,  and  between  them 
and  Jefferson  street  On  tbe  north  of  them. 
Dr.  Abemathy  owned  (Mie,  and,  nortb  of  bis, 
comidainaut  owned  one,  fronting  on  said 
street. 

Second.  Some  time  before  complainant  pur- 
chased lots  49  and  60  from  McGrew,  the  lat- 
ter filed  a  bill  against  these  defendants,  char- 
ging that  tbe  mayor  and  aldermen  were  about 
to  sell  these  uninclosed  commons  in  the  rear 
of  bis  business  houses  to  Stone,  Porter,  and 
White,  and  that  these  gentlemen  were  threat- 
ening to  fence  and  inclose  them,  so  that  be 
would  be  deprived  of  his  right  of  ingress  to 
and  egress  from  the  rear  of  bis  premises, 
which  would  cause  him  great  damage  and  In- 
convenience, and  greatly  lessen  the  value  of 
bis  property.  Tbe  averments  of  his  bill  pre- 
sented a  state  of  facts  upon  which  it  is  in- 
sisted that  the  corporation  or  municipality 
had  dedicated  said  commons  to  the  public  for 
the  purposes  of  rights  of  way  over  them;  that 
the  business  houses  fronting  on  First  Main 
street,  and  on  lots  running  back  to  them, 
had  been  erected  in  reference  to  this  ease- 
ment right;  that  by  long-continued  and  undn- 
terrupted  use  of  said  commons  as  a  means 
of  rear  ingress  and  egress  an  easement  right 
to  sucb  use  of  them  bad  been  acquired,  and 
that  the  title  to  said  lots  fronting  on  said 
street  having  been  derived  from  the  mu- 
nicipality, the  owners  thereof  were  ^ititled 
in  law  to  a  rear  Ingress  and  egress  over  said 
commona  as  a  way  of  necessity.    Under  these 


averments,  the  mnnlclpality  was  enjoined 
from  consummating  its  contemplated  sale  to 
Stone,  Porter,  and  White.  The  defendants  t» 
that  bill— being  the  defendants  to  this— an- 
swered, and  under  ttw  pleadings  and  proof 
therein  tbe  chancellor  made  the  Injunction 
perpetuaL  An  appeal  was  taken  to  the  su- 
preme court,  and  that  court,  in  March,  1893, 
reversed  the  decree  of  tbe  chancellor,  hold- 
ing that  the  commons  were  tbe  property  of 
Pulaski,  and  that  it  had  the  right  to  sell  tbe 
same.  The  opinion  of  our  court  of  last  re- 
sort in  that  case,  epitomized  in  Its  Judgment 
of  record,  is  as  follows:  "B.  F.  McGrew  vs. 
Mayor  and  Aldermen  of  Pulasld  et  als.  Giles 
Bqulty.  This  cause  was  this  day  heard  be- 
fore the  honorable  supreme  court  of  Texmes- 
see,  upon  the  transcript  of  the  record  frotn 
the  chancery  court  of  Giles  county,  the  as- 
signment of  errors  and  brief  of  the  defendant 
the  board  of  mayor  and  aldermen  of  Piriaski, 
tbe  reply  of  complainant,  and  argument  of 
counsel;  and  the  court  being  of  opinion  that 
tbe  grounds  or  commons  in  question  in  this 
cause  and  described  in  tbe  pleadings  have 
never  been  dedicated  to  the  pubHc  use,  and 
that  complainant  has  no  easement  In  and  t» 
any  part  of  tbe  same,  but  the  defendants 
have  the  right  and  power  to  sell  the  same; 
and  that  therefore,  the  chancellor  was  in  er- 
ror in  iMilding  that  said  land  or  conun<ws 
bad  been  dedicated  to  the  public  use,  and  In 
making  said  Injunction  perpetual:  It  is  there- 
fore Mdered,  adjudged,  and  decreed  that  the 
decree  of  the  court  below  be  and  is  reversed 
and  set  a^de,  the  Injunction  dissolved,  and 
tbe  bill  dismissed."  McGrew  and  his  surety 
on  the  prosecution  bond  were  taxed  with  the 
costs.  After  this  action  of  tbe  supreme  court 
the  sale  of  these  commons  by  tbe  municipal- 
ity to  Stone,  Porter,  and  White  was  consum- 
mated, and  this  time  they  proceeded  to  inclose 
them.  Their  purchase  extended  up  to  the 
south  line  of  Hewitt's  property,  fronting  oo 
First  Main  street  and  north  of  lots  49  and  50, 
and  running  back  parallel  with  -  them.  Cut 
further  east;  and  their  Incloeure,  therefwe, 
prevented  ingress  to  and  egress  from  tbe 
rear  of  the  business  houses  on  lots  49  and  60 
over  tbese  commons. 

This  bill,  as  stated,  was  filed  by  Hewitt 
asserting  an  easement  right  to  an  alley  10 
feet  in  width  over  said  commons  as  a  way 
of  access  to  and  from  tbe  rear  of  bis  houses 
on  said  lots  49  and  50.  Tbe  complainant 
purchased  tbese  houses  and  lots  from  Mc- 
Grew, tbe  complainant  in  tbe  previous  liti- 
gation with  these  defendants  over  these 
commons.  He  purchased  one  the  day  after 
the  decision  of  tbe  supreme  court  tiiereln, 
and  tbe  other  some  months  later.  Mr.  Hew- 
itt the  complainant  to  this  bill,  was  not  a 
party  to  the  record  in  tbe  case  of  McOrew 
against  these  defendabts.  But  fts  a  matter 
of  fact  be  knew  the  nature  and  character 
of  that  litigation,  and  the  issues  InTOlved 
in  it,  and  he  was  a  party  to  it  in  the  sense 
that  he  had  an  agreement  with  McOrew  tft 
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pay  part  of  the  costs,  wbich  he  fulfilled. 
His  insistence  In  this  blU  Is  that  the  aUey 
way  he  claims  was  not  In  Issue  In  the  case 
of  McGrew,  and  that  the  supreme  court  de- 
cision was  predicated  upon  the  assumption 
that  this  alley  outlet  would  be  left  open. 
This  position  rests  for  support  upon  the  fol- 
lowing averments,  which  appear  In  the  an- 
swer of  the  mayor  and  aldermen  made  to 
the  blU  of  McGrew:    "It  is  true  that   re- 
spondents  have   contemplated   selling   said 
ground  to  their  co-defend^ts,  and  a  price 
has  been  agreed  upon;   but  no  formal  deed 
has  been  made,  and,  If  there  had  been.  It 
-could  make  no  difference,  for  complainant 
has  no  right  to  prevent  respondents  selling 
what  belongs  to  them  as  commons.    As  to 
the  declaration  of  their  co-defendants  about 
closing  all  of  said  gn^onnds,  respondents  caor 
net  speak;    but  they  do  know  that  in  the 
contemplated  sale  to  said  co-defendants  it 
is  the  mutual  intention  and  agreement  that 
a.  passway  of  ten  feet  between  said  land 
and   the   south    side   of   Hewitt's    property 
shall  remain  open  and  unsold;  so  that  com- 
plainant and  any  one  else  can  with  wagons 
and  any  other  vehicle  pass  to  the  rear  of  the 
lots  which  front  upon  First  Main  street,  and 
that  complainant  will  have  an  abundance  of 
room   for   egress  and    ingress   to    his    said 
faonses,  and  be  In  no  way  interfered  with  or 
prevented  from  getting  to  his  said  houses 
from  the  front  or  the  rear.    It  will  thus  be 
seen  that  a  sale  of  said  ground  can  and 
does  in  no  way  damage  complainant,  and  It 
Is  Insisted  that  his  suit  is  evidently  frivo- 
lous."   In  further  support  of  this  proposi- 
tion that  the  supreme  court  did  not  pass 
upon  the  right  to  have  this  alley,  It  Is  ai^ 
gued  that  the  assent  to  It,  as  above  stated 
In  the  answer  of  the  mayor  and  aldermen 
to  the  McOrew  bill,  was  affirmed  and  re- 
iterated In  the  assignment  of  errors  and  ar- 
gument of  counsel  for  the  city  &led  in  the 
supreme  court,  and  that,  in  view  of  these 
recognitions  or  concessions,  the  opinion  and 
decree  of  that  court  did  not  Include  it. 

The  following  does  appear  in  the  brief  of 
oounsel  appearing  for  the  mayor  and  aldov 
men  in  that  suit,  filed  in  the  supreme  court: 
"It  Is  stated  in  the  answer,  and  not  denied, 
that  complainant  has  his  whole  front  on 
North  First  Main  street,  and  can  reach  his 
property  from  that  side.  That  the  mayor 
and  aldermen  proposed.  In  making  this  sale 
in  question,  to  leave  him  a  ten-foot  alley  in 
the  rear,  so  as  to  have  easy  access  from  that 
side;  so  that  he  Is  not  cut  off  from  egress 
or  Ingress,  both  In  front  and  rear.  It  fol- 
lows, therefore,  that  the  sale  of  the  prop- 
erty in  question  cannot  seriously  damage 
the  interests  of  complainant."  The  sub- 
stance of  the  contention.  In  this  aspect  of  the 
case.  Is  that  the  supreme  court  rendered  its 
41ecree  upon  the  assumption,  based  upon  the 
above  averments  of  the  answer  of  the  may- 
or and  aldermen,  and  the  written  brief  of 
this  counsel  In  the  McGrew  case,  that  In  the 


sale  of  the  cwomons  a  UV-foot  alley  was  to 
be  reserved,  thus  giving  the  complainant, 
McGrew,   access   to  and   from  his   bouses 
from  their  rear.    Upon  the  basis  of  this 
proposition  It  is   insisted  that  the   mayor 
and  aldermen  had  no  right  to  repudiate  the 
agreement  or  concession  thus  made  in  their 
answer  to  the  McGrew  bill,  and  reiterated 
before  the  supreme  court;  and  that  the  de- 
fendants Stone,   Porter,  and  White,  being 
parties  to  that  suit,  and  cognizant  of  the 
character  and  nature  of  the  answer  of  the 
mayor  and  aldermen,  were  affected  with  its 
legal  consequences.    It  is  therefore  contend- 
ed that  the  defendants  are  estopi>ed  from 
closing   the   alley,    which,    in   the    original 
agreement  of  sale.  It  was,  in  effect,  agreed 
would  be  reserved  in  the  McGrew  litigation, 
and  this  reservation.   It  Is  claimed,  exists 
for  the  benefit  of  McGrew's  vendee.    It  is 
insisted   by  defendants,   in  answer  to  this 
position   of   complainant,    that   the   propo- 
sition of  the  mayor  and  aldermen  In  their 
answer  to  the  McGrew  bill  with  reference 
to  the  reservation  of  an  alley  way  affording 
access  to  the  rear  of  McGrew's  houses,  in 
their  contemplated  sale  of  the  commons  to 
Stone,    Porter,    and   White,    was   made   to 
avoid  his  threatened  litigation,  and  as  in 
the  nature  of  a  compromise,  and  that  he 
refused  the  offer,  insisting  upon  a  right  of 
easement  over   all  of  said  commons,   and 
that,   their  said  offer  being   rejected,   left 
them  at  liberty  to  sell  all  of  them,  the  courts 
having  decided  they  were  the  property  of 
the  municipality.    Complainant,  in  legal  ef- 
fect, anticipating  and  answering  this  posi- 
tion, avers  In  his  bill  that  he  had  no  idea 
that  the  mayor  and  aldermen  would  violate 
their  promise  In  respect  to  the  reservation 
of  "the  alley,  whatever  might  be  the  result 
of  the  McGrew  litigation;  that  he  purchased 
these  houses  and  lots  believing  that  If  the 
suit  went  against  McOrew  there  would  be 
the  alley  outlet  in  any  event,  and  that  he 
was  so  assured  by  McGrew.    He  further 
insists  that  said  lots  were  laid  off  and  sold 
by  the  municipality  for  business  purposes, 
and  that  at  the  time  there  were  open  c<Hn- 
mons  In  their  rear,  which  served  as  an  out- 
let, and  which  had  been  so  used  for  many 
years  without  opposition,  and  hence  no  ap- 
plication had  been  made  by  the  owners  of 
these  lots  to  the  city  authorities  to  dedicate 
for  the  use  of  these  lots  any  particular  way 
over  these  commons  as  an  outlet  from  their 
rear.    It  is  then  insisted  that,  being  a  pur- 
chaser of  these  lots,  and  holding  a  title  run- 
ning back  to  the  municipality,   be  is  en- 
titled to  a  rear  outlet  as  a  way  of  necessity 
over  the  adjacent  property  owned  by  it,  and 
hence  that  It  has  no  right  to  sell  said  com- 
mons, embracing  said  alley,  so  as  to  close 
up  his  outlet  to  the  rear.     The  case  was 
heard  upon  an  agreed  state  of  facts.    They 
are  quite  lengthy,  and  it  Is  unnecessary  to 
state  them  in  detail. 
The  foregoing  embraces  a  reasonably  fnU 


uigitized  by 


Google 


Tt-on.) 


HEWITT  ».  MAYOR.  ETC,  OF  PULASKI. 


881 


synopsis  of  the  facts,  except  that  we  find 
as  further  facta  the  foUowing:  First.  'That 
to  avoid  litigation  with  McGrew,  over  their 
contemplated  sale  of  these  c<Hnmon8  to 
Stone,  Porter,  and  White,  the  mayor  and 
aldermen  did  prepare  to  reserve  a  ten-foot 
alley  across  the  commons  In  rear  of  these 
houses  fronting  on  First  Main  street  up  to 
Hewitt's  south  line;  that  the  Intention  of 
80  reserving  It  was  stated  in  their  answer 
to  his  bill,  but  that  this  was  all  in  the  na- 
ture of  a  proffered  compromise."  Mr.  Mc- 
Orew,  it  is  stated  in  the  agreed  state  of 
facts,  would  swear  that  no  such  proposi- 
tion of  compromise  was  made  to  him  until 
after  the  decision  of  his  case  by  the  chan- 
cellor. But  we  think,  and  so  find  as  a  fact, 
that  his  memory  Is  at  "fault  in  this.  We  are 
satisfied  from  an  examination  of  that  en- 
tire record  that  the  proposition  to  reserve 
an  alley  in  the  projected  or  contemplated 
sale  to  Stone,  Porter,  and  White  was  com- 
municated to  him  before  he  filed  his  bill,  to 
avoid  litigation  with  him,  and  that  it  was 
carried  into  the  pleadings  in  his  suit  to  ef- 
fect a  settlement  of  it.  But  we  are  unable 
to  see  that  it  makes  any  difference  in  the 
correct  result  to  be  reached  in  this  case,  in 
view  of  the  decision  of  the  supireme  court 
In  that  case,  whether  It-  was  made  before  or 
after  the  decision  of  his  case  by  the  chan- 
cellor; for,  when  made,  it  was  rejected,  on 
the  ground  that,  in  his  view,  he  was  en- 
titled to  the  use  of  all  the  commons  in  rear 
of  his  premises  as  an  outlet  We  further 
find  as  a  fact  that  complainant  believed, 
when  he  bought  these  houses  and  lots  from 
McGrew,  that  a  10-foot  alley,  substantially 
as  located  and  described  in  his  bill,  would 
be  reserved  or  left  open  by  the  purchaser 
•f  these  commons  from  the  municipality; 
and  that  such  an  alley  would  be  a  con- 
Yenience  in  the  use  of  his  lots  and  premises 
purchased  from  McGrew.  But  his  belief 
was  founded  on  s  conclusion  he  made  from 
the  situation  as  disclosed  in  the  litigation  of 
McGrew  and  what  McOrew  assured  him. 
It  had  no  legal  basis  in  anything  done  or 
said  by  these  defendants  which  creates  an 
«8topi>el  on  them  to  dispute  Its  legal  cor- 
rectness. 

The  complainant  assigned  rtx  errors  to  the 
decree  of  the  chancellor  dismissing  his  bill 
covering  his  contentions  as  herein  stated. 
Kriefly  stated,  they  are  as  follows:  First 
That  the  chancellor  erred  In  holding  that  the 
municipal  authorities  of  Pulaski  had  the 
right  to  sell  to  Stone,  Porter,  and  White  all 
the  ground  covered  by  their  deed  to  said  firm. 
Including  the  alley  claimed  by  complainant. 
Second.  That  be  erred  In  holding  that  said 
authorities  had  the  right  to  sell  all  of  said 
ground  or  commons,  under  the  decision  of 
the  supreme  court  In  the  case  of  McOrew 
against  these  defendants.  Third.  Error  in 
mot  holding  that  said  authorities  and  the 
defendant  firm  were  estopped  from  denying 
the  right  to  the  alley  by  the  statements  made 
T.36s.w.no.8 — 56 


in  the  answer  and  agreed  state  of  facts  filed 
1b  the  case  of  McOrew  against  these  defend- 
ants, and  by  the  statement  made  by  counsel 
in  the  assignment  of  errors  filed  in  the  su- 
preme court  in  that  case.  Fourth.  That  the 
town  of  Pulaski,  having  originally  owned  all 
the  ground,  and  laid  off  and  sold  lots  for 
business  houses,  reserving  open  commons  in 
their  rear,  it  could  not  sell  said  commons  so 
as  to  close  up  all  the  passage  over  them.  If 
to  do  so  would  cause  inconvenience  to  the 
owners  of  the  lots  sold  by  it  Fifth.  That 
he  erred  In  not  holding  that  the  town  au- 
thorities had  dedicated  to  the  public,  or  to 
complainants,  the  alley  In  controversy,  as  a 
rear  outlet  to  his  lots.  Sixth.  That  he  erred 
in  not  holding  that  an  easement  had  been 
acquired  from  the  rear  of  the  lots  of  com- 
plainant over  said  commons  to  Jefferson 
street. 

The  first  three  assignments  of  error  are 
predicated  on  the  theory  that  the  alley  lu 
controversy  was  taken  out  of  the  litigation  in 
the  McGrew  case  against  these  defendants 
by  the  averments  in  the  answer  of  the  board 
of  mayor  and  aldermen,  and  the  language 
used  by  counsel  In  his  brief  filed  in  the  su- 
preme court  and  that  what  was  said  and 
done  by  defendants  in  that  case  amounted,  in 
legal  effect,  to  an  agreement  to  reserve  and 
keep  open  the  alley  claimed.  Upon  this  the- 
ory the  assumption  is  made  that  the  question 
of  the  right  to  include  this  alley  in  a  sale  of 
the  "commons"  was  not  passed  upon  by  the 
supreme  court  In  that  case.  Based  on  It  also 
is  the  prc^raaition  that  McOrew,  then  owner 
of  these  lots,  and  complainant  his  vendee, 
were  misled  Into  the  belief  that,  whatever 
the  result  of  said  litigation,  this  alley  would 
be  reserved  for  the  benefit  of  these  lots.  In 
other  words,  it  is  insisted  that  defendants,  in 
legal  effect,  represented  to  complainant,  by 
their  pleadings  in  the  McGrew  suit,  and  by 
their  action  therein,  that  this  alley  would  be 
reserved  and  kept  open  for  the  benefit  of 
said  lots,  and  he  was  thus  induced  to  pur- 
chase; and,  this  being  so,  the  doctrine  of 
est<^^el  is  Involved,  to  prevent  them  from 
closing  said  alley.  It  Is  quite  clear  from  the 
record  that  this  alley  was  and  is  a  part  of 
the  commons  that  were  the  property  oi  the 
cHy  of  Pulaski.  It  Is  also  settled,  under  the 
decision  of  the  supreme  court  in  the  McGrew 
case,  that  the  dty  had  the  right  to  sell  these 
commoxus,  including  this  alley,  unless  it  was 
estopped  to  exercise  the  right  by  virtue  of 
some  agreement  or  stipulation  in  its  plead- 
ing or  appearing  In  the  record  In  that  case. 
We  have  found  as  a  fact  that  what  the  city 
authorities  said  and  did  in  that  case  In  refer- 
ence to  an  alley  was  a  proffer  to  reserve 
one  In  the  nature  of  an  offer  of  compromise 
to  avoid  litigation  with  McOrew,  and,  after  it 
was  begun,  to  settle  it.  It  was  not  accepted, 
McGrew  preferring  to  contend  for  the  right 
to  use  all  the  commons  as  a  rear  entrance  to 
hlB  lots. 

The  contention  of  eeunpUlnant,  predicated 
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upon  the  panLgraphs  of  the  answer  of  the 
mayor  and  aldermen  to  the  bill  of  McGrew 
copied  herein,  Ignores  all  the  other  parts  of 
their  answer.  Taken  as  a  whole,  it  is  clear 
to  onr  minds  that  the  dty  authorities  assert- 
ed a  property  right  in  all  the  commons,  in- 
cluding the  alley,  and  that  they  pn^osed  to 
reserve  an  alley  for  his  benefit,  as  one  of 
their  constituents,  to  avoid  litigation  with 
him.  The  character  of  the  dispute  they  were 
In  precludes  the  legal  inference,  in  ttie  ab- 
sence of  a  stipulation  to  that  effect,  that  they, 
by  what  they  said  in  their  answer,  represent- 
ed to  McGrew,  and  through  him  to  this  com- 
plainant, that  they  intended  to  surrender  the 
ground  covered  by  the  alley  to  the  use  of 
these  lots  as  a  rear  outlet,  however  the  suit 
might  end.  If  such  were  their  Intention  at 
the  time,  their  proposition  to  put  it  In  oitera- 
tlve  form,  being  rejected.  Is  no  legal  or  equi- 
table estoppel  forbidding  a  change  of  mind 
on  their  part  And  as  a  matter  of  reason 
and  sound  legal  analogy,  a  third  party,  or 
one  cognizant  of  litigation,  and  Interested  in 
It,  though  not  a  party,  in  which  public  offi- 
cials make  a  proposition  which  Is  rejected, 
is  not  authorized  to  assume,  nothing  more 
appearing,  that  the  proposition  Is  a  continu- 
ing one,  or  that  the  public  officials  cannot 
change  their  mind  or  purpose,  as  Implied  in 
the  proposition,  and  recall  It  There  Is  no 
such  restriction  placed  by  the  law  upon  pub- 
lic officials  invested  with  the  power  and  duty 
of  holding  and  disposing  of  properties  for 
the  benefit  of  the  public,  whom  they  serve 
as  agents.  Of  course.  If  municipal  officials 
authorized  to  speak  and  act  for  the  munici- 
pality make  representations  which  induce 
the  citizen  to  take  a  certain  course  of  ac- 
tion, or  invest  his  money  on  the  faith  of  the 
truth  of  the  representations,  the  municipali- 
ties and  the  officials  making  them  will  be 
estopped  to  deny  them,  or  from  acting  con- 
trary to  the  representations  made,  if  such  ac- 
tion on  their  part  will  cause  loss  or  injury  to 
the  citizen.  Manufacturing  Co.  v.  Funge, 
109  V.  S.  651,  3  Sup.  Ct.  436.  But  the  facts 
of  this  case  do  not  call  for  the  'application  of 
this  principle.  Here  the  city  of  Pulaski, 
through  Its  officials,  proposed  to  McGrew,  If 
he  would  consent  for  it  to  sell  Its  commons, 
it  would  reserve  an  alley  over  them  for  the 
use  of  a  rear  entrance  to  his  lots  abutting 
on  these  commons.  He  declined,  and  Insist- 
ed that  he  had  a  right  to  use  the  whole  of 
the  commons  as  an  easement.  He  Instituted 
a  suit  to  enforce  his  right  The  city,  answer- 
ing, said,  "These  commons  are  my  property, 
and  I  have  the  right  to  sell  them,  and  in  the 
contemplated  sale  I  had  In  view  it  was  the 
understanding  between  me  and  my  vendee 
that  an  alley  was  to  be  reserved  and  kept 
open  for  your  benefit,  and  so,  if  the  sale  is 
consummated,  you  will  still  have  a  rear  out- 
let, and  hence,  stop  your  suit,  and  let  the 
sale  proceed."  "No,"  replied  Mr.  McQrew, 
"I  have  the  right  to  use  all  the  commons, 
and  you  shall  not  sell  and  Inclose  any  of 


them."  The  courts  decided  that  the  com- 
mons were  the  property  of  the  city,  and  that 
It  had  the  right  to  sell  them  or  Inclose  them. 
This  complainant,  cognizant  of  that  litiga- 
tion, and.  In  a  sense,  a  participant  in  it,  con- 
tends here  that  the  answer  of  the  city 
amounted  to  a  representation  to  him  that  the 
alley  should  be  reserved  and  kept  open  not- 
withstanding the  refusal  of  McGrew  to  ac- 
cept It,  and  that  upon  the  faith  of  it,  he 
bought  the  lots  from  McGrew,  and  hence  that 
the  city  is  estopped.  We  do  not  think  sa 
The  city  made  no  representations  to  this 
complainant  in  the  McGrew  suit,  and  con- 
ceding that  as  the  vendee  of  McGrew  he  can 
demand  all  the  benefits  that  McGrew  was 
entitled  to,  he  can  claim  no  more.  McGrew 
claimed  none,  but  rejected  them.  If  he  put 
a  construction  on  what  the  city  did  and  said 
in  that  case,  not  warranted  by  law,  or  if 
McGrew  did,  action  by  him,  based  on  either, 
will  not  furnish  a  ground  for  estopping  the 
city  from  acting  contrary  to  his  constructioi; 
of  Its  course  in  said  suit  This  cmtention, 
also,  It  seems  to  us,  overlooks  an  essential 
element  or  fact  in  the  doctrine  of  estoppeL 
In  Yin.  Abr.  tit  "Bstoppel,"  the  lew  of  es- 
toppel is  thus  laid  down:  "Every  estoppel 
ought  to  be  reciprocal,— that  is,  to  bind  both 
parties, — and  this  is  Ihe  reas(»i  that  regularly 
a  stranger  shall  neither  take  advantage  nor 
be  bound  by  the  estoppeL"  10  Yin.  Abr.  p. 
422,  pL  6.  I/>rd  Ooke,  in  his  twenty-first 
reading  on  fines,  says:  "Estoppel  Is  recipro- 
cal, for  he  that  shall  i)ot  be  concluded  by  the 
record  or  other  matter  of  estoppel  shall  not 
conclude  another  by  it;  except  In  the  case  of 
the  king,  and  that  depends  upon  bis'  preroga- 
tive." Canal  Co.  v.  Hathaway,  24  Am.  Dec. 
51.  There  Is  nothing  in  the  cases  from  this 
state  cited  by  the  learned  counsel  of  appel- 
lant in  conflict  with  this  principle.  These 
cases  hold  that  a  party  will  be  precluded 
from  denying  bis  own  acts  or  admissions 
which  were  designed  to  influence  the  conduct 
of  another,  and  did  so  Influence  it  and  when 
such  denial  will  operate  to  the  injury  of  the 
latter.  Young  v.  Young,  12  Lea,  342;  Ren 
V.  Driskell,  11  Lea,  661;  Decherd  v.  Blanton, 
3  Sneed,  374;  Seay  v.  Ferguson,  1  Tenn.  Ch. 
294.  All  the  cases,  however,  in  which  tlie 
acts  or  admissions  of  the  par^  are  adjudged 
to  operate  against  him  in  the  nature  of  an 
estoppel,  are  generally  cases  where,  in  con- 
science and  honest  dealing,  he  ought  not  to 
I  be  permitted  to  gainsay  them.  24  Am.  Dec. 
51,  and  note.  Alexander  v.  Walter,  60  Am. 
Dec.  688,  note.  It  follows  that  the  flrst  sec- 
ond, and  third  assignments  of  error  are  not 
sustained. 

The  fourth,  fifth,  and  sixth  assignments  in- 
volve an  Indirect  argument  against  the 
soundness  of  the  legal  conclusion  embodied 
In  the  decree  of  the  supreme  court  In  the  Mc- 
Grew case.  The  eminent  counsel  of  appel- 
lant Is  too  familiar  with  the  power  and  func- 
tions of  this  court  to  expect  It  to  depart 
from  the  rules  of  law,  as  defined  by  that 
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conn,  applicable  to  this  case,  and  gorernlnff 
It  Hence  hlB  reiy  torcible  argument  that 
the  acta  of  the  defendanta  in  that  caae 
amounted  to  a  dedication  ot  the  alley  claim- 
ed as  an  easement  appurtenant  to  the  lots  of 
complainant  He  cites  Mayor,  etc.,  t.  How- 
ard, Thomp.  Tenn.  Gas.  107-111.  Dedication 
is  "an  appropriation  of  land  to  some  public 
use,  made  by  the  owner  of  the  fee,  and  ac- 
c^ted  for  such  use  by  or  on  behalf  of  the 
public."  Ang.  &  D.  Hlghw.  {132.  It  Is  laid 
down  in  the  books  that  there  are  two  classes 
of  dedications,— statutory  and  common-law 
dedications.  KUiott  Roads  &  S.  522S.  There 
has  been  no  statutory  dedication  of  the  alley 
as  an  easement  way  to  the  public  in  this 
case.  The  McGrew  case  settles  this.  The 
Insistence,  then,  must  rest  upon  the  fact  that 
there  has  been  a  common-law  dedication  of 
It  to  the  public.  In  such  a  dedication  no 
grant  or  written  conveyance  is  requisite.  It 
rests  or  depends.  It  is  said  in  some  authori- 
tlea,  on  the  doctrine  of  estoppel.  Washb. 
Real  Prop.  460;  Cincinnati  t.  White's  Lessee, 
6  Pet  431.  But  the  intention  to  dedicate  Is 
essential,  and  this  Intention  should  be  clear, 
and  the  acts  or  circumstances  relied  on  to 
establish  such  Intention  should  be  unequivo- 
cal and  convincing.  2  DllL  Mun.  Corp.  {  499; 
Ang.  &  D.  Hlghw.  {  142;  Morrison  v.  Mar- 
quardt  92  Am.  Dec.  444;  Town  of  Manches- 
ter V.  Hoag,  66  Iowa,  649,  24  N.  W.  259; 
Landis  V.  Hamilton,  4  Am.  &  Eng.  Corp. 
Gas.  491;  Tncker  v.  C<mrad,  103  Ind.  349,  2 
N.  E.  803.  It  is  true  that  snch  a  dedlcatioo 
may  be  implied,  or  arise  by  operation  of  law 
from  the  acts  of  the  owner.  It  is  not  found- 
ed on  a  deed,  but  is  founded  on  the  doctrine 
of  equitable  estoppel.  Elliott  Roads  &  S.  01; 
Cincinnati  v.  White's  Lessee,  6  Pet.  431. 
But  the  intuition  and  contemplation  of  law 
must  appear.  Dealing  with  the  case  noAer 
these  principles,  and  the  holding  of  our  su- 
preme court  in  the  McGrew  case  as  to  the 
right  of  the  town  of  Pulaski  to  dispose  of  the 
commons  embracing  the  alley  claimed,  are 
the  acts  and  conduct  of  the  corporation,  as 
disclosed  by  the  record,  sufficient  to  amount 
to  a  dedication  of  the  alley  as  a  highway  to 
the  public?  We  do  not  think  so.  We  have 
been  able  to  find  no  authority  supporting  the 
proposition  that  a  municipal  corporation 
selling  lots  fronting  on  a  designated  street, 
and  running  back  to  nnindosed  lands  owned 
by  it  is  bound  merely  by  the  fact  of  selling 
lots  thus  bounded  to  give  a  rear  entrance 
over  its  property  to  the  lots  so  sold  by  it; 
and  the  learned  counsel  of  appellants  has 
pointed  ont  none  to  us.  The  contention  of 
appellant  that  be  is  entitled  to  a  rear  out- 
let, as  a  way  of  necessity  over  the  commons 
of  the  corporation,  is  not  tenable,  under  the 
facts  of  this  case,  and  the  holding  of  our 
supreme  court  in  the  McGrew  case.  In  ad- 
dition, an  examination  of  the  plat  showing 
the  location  of  bis  several  lots,  and  their  re- 
lation to  these  commons,  will  show  that  he 
can  get  an  outlet  over  his  own  land.    The  re- 


sult is  that  the  decree  ot  the  chancellor  is 
affirmed,  and  the  complainant  and  his  sure- 
ties will  be  taxed  with  the  costs. 

NEIL,  J.,  concurs. 

Affirmed  orally  by  supreme  court  January  21, 
18&& 


FINCH  V.  FRTMIRE  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee.    Jan. 
18,1896.) 

DrvoBoi — SsKVios  bt  Poblicatiok— Pkbsdiiftiox 

— CONCLOSIVBNKSS  OF  RECORD. 

1.  In  an  action  to  set  aside  a  decree  of  di- 
vorce, plaintiff  alleged  that  he  had  never  been 
served  with  process,  bnt  that  service  had  been 
made  by  publication  on  the  ground  that  he  was 
a  nonresident  and  that  in  tact  he  was  at  the 
time  a  resident  The  papers  in  the  snit  had 
been  lost  and  neither  the  record  nor  the  decree 
showed  on  what  ground  service  by  publication 
had  been  made.  Held  that  in  the  absence  of 
anything  to  show  affirmatively  tliat  the  service 
by  pubhcation  was  insufficient,  it  would  be  pre- 
sumed that  the  court  had  jurisdiction,  and  that 
the  decree  was  regular  and  valid. 

2.  Under  Code,  §f  6097,  6100,  reqmring,  on 
service  by  publication,  an  entry  to  be  made  in 
the  rnle  docket  of  the  order  of  pablication,  and 
that  this  entry  need  not  contain  any  abstract  of 
the  facts,  the  grounds  on  which  the  order  was 
made  need  not  be  stated,  and  an  entry  which 
purports  to  state  the  grounds  is  not  conclusive 
that  upon  such,  and  no  other,  the  order  was 
granted. 

Appeal  from  chancery  court  Davidson  coun- 
ty;  Andrew  Allismi,  Chancellor. 

Bill  by  Ransom  Finch  against  J.  B.  Fry- 
mire  and  others  to  set  aside  a  decree  of  di- 
yonx  and  alimony  and  for  the  recovery  of 
certain  lands.  There  was  a  decree  for  de- 
fendants, and  complainant  appeals.    Affirmed. 

Whitman  &  Gamble,  for  appellant  W.  G. 
Brlen  and  J.  P.  Atkinson,  for  appellees. 

BARTON.  J.  This  is  a  blU  filed  to  set 
aside  a  decree  and  recover  a  tract  of  land 
In  Davidson  county.  On  22d  March,  18S7, 
Elizabeth  Finch,  then  a  resident  of  David- 
son county,  Tenn.,  filed  in  the  circuit  court 
of  said  county  a  bill  against  her  husband. 
Ransom  Finch,  the  complainant  In  this 
cause,  for  divorce  and  alimony.  He  was  not 
served  with  process,  but  there  was  pub- 
lication for  him,  a  Judgment  pro  confesso, 
and  decree  for  divorce  a  mensa  et  thoro 
and  for  alimony;  the  farm  sought  to  be 
recovered  in  this  case  being  decreed  to  her 
as  alimony.  All  the  papers  In  the  case  have 
been  lost  or  destroyed,  but  the  following  Is 
a  copy  of  the  decree:  Exhibit  "C"  to  Com- 
plainant's Bill:  "1,448.  Elizabeth  Finch  vs. 
Ransom  Finch.  Pro  Confesso,  etc.  This 
cause  came  on  to  be  heard  this,  the  7th  day  of 
May,  1887,  before  the  Hon.  W.  K.  McAl- 
lister, Jr.,  Judge,  etc.,  upon  the  original  bill 
and  order  of  publication  in  the  cause,  when, 
it  appearing  to  the  satisfaction  of  the  court 
that  said  bill  was  filled  in  this  court  on  the 
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twenty-second  day  of  March,  1887,  and  that 
publicatlcm  was  duly  made  in  the  American, 
a  newspaper  published  in  Nashville,  said 
county  and  state,  for  four  consecutive 
weeks,  requiring  the  said  defendant  to  ap- 
pear on  the  first  Monday  In  May,  1887,  at 
the  May  term  of  said  court,  and  plead  an- 
swer or  demur  to  said  bill,  and  that  said 
defendant  has  failed  to  appear,  plead,  an- 
swer, or  demur  to  said  bill  as  aforesaid: 
It  is  therefore  ordered  and  decreed  by  the 
court  that  said  bill  be  taken  for  confessed 
against  the  said  defendant,  Ransom  Finch, 
and  that  the  same  be  set  for  hearing  ex 
parte.  Be  it  remembered  that  this  cause 
came  on  further  to  be  heard  this,  the  7th 
day  of  May,  1887,  before  Hon.  W.  K.  Mc- 
Allister, Jr.,  Judge,  etc.,  upon  the  original 
bill,  the  injunction  and  attachment,  the  pro 
confesso  decree  heretofore  rendered,  and 
the  proof  in  the  cause,  when  it  appeared 
to  the  satisfaction  of  the  court  that  the 
complainant  and  defendant  intermarried 
about  14  years  ago,  and  have  no  children; 
that  complainant  was  a  faithful  and  dutiful 
wife  to  defendant,  and  has  resided  in  Ten- 
nessee more  than  two  years  next  preceding 
the  filing  of  her  bill  in  this  cause;  that  the 
defendant  abandoned  the  complainant  In 
February,  1887,  and  has  removed  himself 
from  the  state,  and  refused  to  provide  for 
complainant;  and  that  the  defendant  has 
•committed  adultery  with  one  Rose  Remains, 
and  has  eloped  from  this  state  with  her.  It 
further  appeared  to  the  satisfaction  of  the 
court  that  said  Ransom  Finch  carried  with 
him,  when  he  abandoned  the  comidainant, 
$1,587.00,  being  all  the  money  be  had,  and 
that  he  is  the  owner  in  fee  of  the  follow- 
ing real  estate,  which  was  acquired  by  the 
joint  labor  of  himself  and  complainant,  to 
wit:  One  tract  of  land  Situated  in  the  Second 
civil  district  of  Davidson  county,  Tennes- 
see, recorded  in  register's  office  of  said  coun- 
ty in  Book  No.  72,  page  344,  containing,  by 
estimation,  16  acres  and  IIC  poles,  and 
bounded  as  follows:  Beginning  at  a  stake 
In  the  center  of  Hayncsboro  road,  opposite 
a  stone,  Finch's  corner;  running  thence 
with  his  line  south.  88*  east,  37«/io  poles, 
his  comer  In  John  Harding's  west  boundary 
line;  thence  with  it,  2%  degrees  west,  73 
poles,  to  a  stone  in  said  line  and  comer  to 
Gwynne;  thence  with  his  line  north,  88  de- 
grees west,  36  poles,  to  a  stake  in  said  line,  and 
also  said  Haynesboro  road;  thence  with  its 
center  north,  V/*  degrees  east,  73  poles,  to 
the  beginning.  Also  another  tract  of  land 
situated  in  the  same  district  and  county, 
and  bounded  as  follows:  Beginning  at  a 
point  or  stake  in  John  Harding's  west 
■boundary  line,  It  being  Williamson's  N.  E. 
comer,  raiming  thence  north,  84%  degrees 
west,  ZT%  poles,  to  the  middle  of  the  old 
Haynesboro  road,  to  a  point  about  four 
feet  west  of  Pennington's  west  gate  post, 
with  the  average  center  of  said  road  to  a 
stone;    thence  south,  88%  degrees  B.,  37% 


poles  to  a  stone;  thence  in  1"  E.,  43  poles, 
to  the  beginning, — containing  ten  acres,  and 
particularly  described  in  Book  57,  page  157, 
R.  O.  D.  C.;  and  said  property  is  attached 
in  this  cause.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  com- 
plainant be  divorced  a  mensa  et  tboro  from 
the  defendant,  and  that  he  pay  the  cost  and 
complainant's  counsel  fee  in  this  cause,  and 
that  injunction  heretofore  granted  against 
the  defendant  be  made  perpetual,  and  that 
the  clerk  of  this  court  take  said  two  tracts, 
and,  after  duly  advertising  the  time  and 
place  of  sale  in  some  newspaper  published 
in  NashvUle,  at  the  courthouse  door  there- 
of sell  the  same  to  the  highest  and  best 
bidder  on  the  following  terms,  to  wit:  One- 
fourth  cash,  and  the  balance  in  equal  in- 
stallments of  six,  twelve,  and  eighteen 
months  after  date  of  sale,  and  upon  pay- 
ment of  the  purchases;  and  apply  the  pro- 
ceeds first  to  the  payment  of  complainant's 
counsel  fees,  and  the  balance  to  complain- 
ant. But  if  the  complainant  should  do  so 
as  her  alimony  in  the  cause  by  first  paying 
said  costs  and  counsel  fees,  and  therein 
that  event  the  title  to  said  tracts  of  land 
be,  and  the  same  is  hereby,  divested  out  of 
the  defendant,  and  vested  in  complainant 
and  the  clerk  of  this  court  will  make  her 
deed  In  fee  to  the  same.  A  lien  on  said 
land  Is  decreed  hereby  to  Wm.  G.  Brien  and 
Hadley  for  their  counsel  fees  in  this  case." 
And  It  Is  to  set  aside  this  decree  and  recover 
this  land  that  this  bill  Is  filed. 

The  bill  alleges  that  the  complainant  Is 
the  owner  of  the  tract  of  land,  describing 
it;  that  In  1888  he  was  living  in  the  county 
of  Obion,  state  of  Tennessee;  that  he  had 
previously  lived  In  Davidson  county  18  or 
19  years,  but  in  March,  1887,  he  moved  to 
said  Obion  county,  where  be  continued  to 
live  for  about  two  years;  that  he  then  moved 
to  Dyer  county,  and  lived  there  about  one 
year,  and  then  weftt  to  Missouri,  where  ho 
has  since  resided;  that  while  be  lived  in 
Davidson  county  he  lived  on  this  land;  that, 
after  he  removed  to  Obion  county,  his  wife, 
remaining  in  Davidson,  began  divorce  pro- 
ceedings against  him  In  the  circuit  court  of 
Davidson,  which  proceedings  were  institut- 
ed and  publication  made  upon  the  alleged 
grotmd  that  he  was  a  nonresident;  that 
no  process  was  served  on  him,  but  publica- 
tion was  made  on  the  ground  that  he  was 
a  nonresident  of  the  state.  The  bill  then 
recites  the  decree,  and  files  the  copy  of  same 
hereinbefore  set  out  Says  that  he  at  no 
time  before  the  Institution  or  pending  the 
suit  was  a  nonresident  of  the  state,  and  at 
no  time  did  he  cease  to  be  a  resident  of 
the  state  until  the  year  1890.  Since  the  in- 
stitution of  the  suit  for  divorce  he  has  al- 
lowed his  wife  to  remain  on  the  land,  and 
use  the  same,  but  has  never  admitted  her 
title  to  It  Says  his  wife  removed  to  Ken- 
tucky, and  died  there,  in  1892,  and  the  land 
Is  now  in   possession  of  and  claimed   by 
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Fannie  Frymlre,  a  daughter  of  his  wife  by 
a  former  marriage,  and  her  husband,  who,  to- 
gether with  their  tenant,  are  made  parties 
defendant  The  bill  prays  to  have  the  de- 
cree aforesaid  vacated,  and  for  a  recovery 
of  the  land.  There  was  a  demnrrer  filed 
and  overruled,  and  defendants  filed  an  an- 
swer, In  which  they  say:  Respondents  de- 
ny complainant  is  the  owner  of  the  land 
described  In  the  bill;  admit  the  divorce  pro- 
ceedings and  the  decree;  deny  the  proceed- 
ings were  instituted  on  the  grounds  of  non- 
residence;  allege  he  deserted  and  abandon- 
ed his  wife,  and  eloped  with  one  Rose  Ro- 
malns.  and  left  the  state,  and  took  with 
him  about  $1,500,— all  the  money  they  had,— 
the  result  of  the  joint  labors  of  the  husband 
and  wife;  and  that  the  proceedings  were 
had  on  these  and  other  grounds,  and  decree 
procured  as  stated;  admit  she  is  the  daugh- 
ter of  Elizabeth  Finch,  and  is  In  possession 
of  and  claiming  the  land  as  such;  pleads 
the  stateness  of  the  demand,  etc. 

We  find  the  fcJlowing  facts:  The  com- 
plainant In  this  case,  on  or  about  22d  Febru- 
ary, 1887,  having  previously  been  a  citizen 
of  and  living  In  Davidson  county,  Tenn., 
abandoned  and  deserted  his  wife,  Elizabeth 
Finch,  and  el(q>ed  with  one  Rose  Romalns, 
the  wife  of  a  neighbor,  taking  with  him  all 
the  money  he  had,  some  |1,500,  which  was 
the  result  of  their  Joint  labor  and  savings, 
and  never  returned  to  her.  Her  the  record 
shows  to  have  been  a  good,  hard-working 
woman,  and  to  have  larg^y  contributed  to 
the  accumulation  of  the  money  on  hand  and 
that  used  In  the  purchase  of  the  land  In  liti- 
gation. After  he  had  left,  as  stated  above, 
she,  on  22d  March,  1887,  filed  her  bill  for 
divorce  and  alimony  in  the  circuit  court,  and 
obtained  the  decree  above  set  out.  The  pa- 
pers have  been  lost  or  destroyed,  and  never 
supplied,  and  we  have  no  record  evidence 
thereof  ezc^t  the  copy  of  said  decree  found 
In  this  record.  While  complainant  states  in 
his  bill  be  left  Davidson  county  in  March, 
1887  (he  does  not  say  about  what  time  in 
March),  he  states  in  his  deposition  that  he 
left  22d  February,  1887,  and  the  other  wit- 
nesses fix  this  as  about  the  date  he  left.  He 
swears  be  went  direct  to  Obion  county,  and 
remained  there  till  fall  of  1887.  He  has 
four  witnesses  living  near  where  he  lived  in 
Obion  county,— A.  L.  SpoelUng,  William  Pet- 
tus,  M.  J.  Long,  and  W.  C.  Hogan,— who  also 
swear  he  came  there  about  that  time,  and 
lived  there  till  the  fall  of  1887.  Ckjmplalnant 
himself  is,  In  our  opinion,  entitled  to  little, 
if  any,  credence,  not  only  on  account  of  his 
bad  conduct  towards  his  wife,  but  he  is  dear- 
ly shown  to  have  sworn  falsely  in  this  case. 
He  demeaned  himself  badly  in  his  deposition, 
and  there  are  positive  contradictions  between 
his  deposition  and  bill.  After  he  left,  he 
was  seen  by  other  witnesses,  and  told  them 
of  different  places  he  bad  gone  to  and  been 
living  at.  Most  of  these  statements,  though, 
clearly  appear  to  have  been  false.     He  told 


one  he  had  first  gone  to  Clarksvllle,  then  to 
Dover,  then  to  Chicago,  etc.  He  denies  posi- 
tively that  he  had  been  at  any  of  these 
places,  but  it  is  proven  by  a  disinterested 
witness  that  he  had;  that  shortly  after  leav- 
ing here  he  was  at  Clarksvllle,  with  the  wo- 
man with  whom  he  eloped  and  another  wo- 
man, and  was  run  off  from  there,  and  stated 
they  were  going  down  near  Dover,  Tenn. 
We  place  no  reliance  on  what  the  complain- 
ant says,  and,  while  we  do  not  think  the 
memory  of  his  four  witnesses  as  to  the  time 
he  came  to  Obion  county— three  depositions 
being  taken  some  six  years  after  the  event- 
can  be  implicitly  relied  on,  and  feel  sure  the 
probabilities  are  that  he  did  not  reach  there, 
as  stated.  In  February,  1887,  yet.  In  the  ab- 
1  sence  of  proof  by  any  one  that  he  was  seen 
out  of  the  state  in  March,  1887,  and  of  any 
admission  by  him  fixing  the  date  when  he 
was  out  of  the  state,  we  are  constrained,  In 
view  of  their  statements,  to  find  that  the 
weight  of  the  evidence  Is  that  he  was  resid- 
ing in  Obion  county,  this  state,  in  Maivh, 
1887,  when  the  bill  in  this  case  attacked  was 
filed.  If  there  was  evidence  that  that  bill 
bad  been  filed  on  fact  or  admissions,  state- 
ment, or  declaration  of  his  nonresldence  at 
the  time,  we  should  be  inclined  to  h(rid  he 
would  be  bound  and  estopped  by  them;  but, 
so  far  as  the  proof  In  the  record  before  us 
shows,  these  declarations  were  made  after 
the  filing  of  the  bill. 

As  stated,  the  defendant  was  not  served 
with  process.  Unless  the  court  had  Jurisdic- 
tion, this  decree  is  void  as  claimed.  Ridge- 
way  V.  Bank,  11  HumiA.  S22;  Ingle  v.  Mc- 
Ourry,  1  Heisk.  26;  Bell  v.  Williams,  1 
Head,  229;  Bstis  v.  Patton,  S  Yerg.  381;  Oa- 
ruthers  v.  Hartsfleld,  Id.  366;  Davis  v. 
Reaves,  7  Lea,  586.  Perstmal  service  of  pro- 
cess on  the  defendant  in  the  court  of  chan- 
cery is  dispensed  with  in  the  following  cases: 
(1)  When  the  defendant  is  a  nonresident  of 
the  state;  (2)  when,  upon  Inquiry  at  his  usu- 
al place  of  abode,  he  cannot  be  found,  so 
as  to  be  served  with  process,  and  there  Is  no 
Just  ground  to  believe  that  he  is  gone  be- 
yond the  limits  of  the  state;  (3)  when  the 
sheriff  shall  make  return  upon  any  leading 
process  that  he  is  not  to  be  found ;  (4)  when 
name  of  defendant  is  unknown;  (6)  when 
the  residence  of  the  defendant  is  unknown, 
and  cannot  be  found  upon  diligent  inquiry; 
(6)  when  Judicial  and  other  attachments 
will  lie  under  the  provisions  of  the  Code 
against  the  property  of  the  defendant.  Code 
(Mill.  &  V.)  {  5095.  "To  dispense  with  pro- 
cess ^n  either  of  the  above  cases  the  facts 
shall  be  stated  under  oath  In  the  bill  or  by 
separate  affidavit  or  appear  by  the  return." 
Id.  S  5006.  Section  5097  directs  In  such 
cases,  if  defendant  does  not  cause  his  appear- 
ance to  be  entered,  an  entry  on  the  rule  dock- 
et of  an  order  of  publication  '*requlrlng  the 
defendant  to  appear  at  a  certain  day  therein 
named  and  defend,  otherwise  the  bill  will  be 
taken  for  confessed";   section  5098,  that  the 
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clerk  caused  this  order  of  publication  to  be 
pnbllsbed  four  consecutive  weeks;  section 
5090,  that  this  order  of  publlcaUon  in  lieu  of 
personal  service  may  be  made  at  any  time 
after  the  filing  of  the  bill.  Section  5100  pro- 
vides that  "the  order  of  publication  should 
contain  the  names  of  the  parties,  the  style 
of  the  court  in  -which  the  proceedings  are  had 
and  the  name  of  the  place  where  the  court 
Is  held,  without  any  brief  or  abstract  of 
facts,  unless  directed  by  the  court."  For  at- 
tachment proceedings  it  is  provided  (section 
4259.  MUl.  &  V.  Code;  section  3518,  Old  Code), 
that  when  an  attachment  is  levied  the  offi- 
cer granting  the  attachment  shall  direct  or- 
der of  publication  made  in  some  newspaper, 
requiring  defendant  to  appear  at  time  and 
place  to  be  mentioned;  section  4261  (3520), 
that  the  order  should  be  entered  on  the  min- 
utes or  rule  docket  in  a  court  of  record;  sec- 
tion 4262,  Mill.  &  V.  Code  (3521),  clerk  to 
make  out  memorandum  of  order  once  pub- 
lished; section  4263,  MiU.  &  Y.  Code  (3522), 
that  "this  memorandum  or  notice  shall  ccmi- 
taln  the  names  of  the  parties,  the  style  of 
the  court,  the  cause  alleged  for  the  attach- 
ment, and  the  time  and  place  at  which  de- 
fendant is  required  to  appear  and  defend." 
In  Howard  v.  Jenkins,  5  Lea,  176,  it  is  held 
the  order  entered  on  the  rule  docket  may  be 
general,  and  ib  not  required  to  have  recitals 
required  for  notice.  To  the  same  effect  are 
also  Allen  v.  Gllliland,  6  Lea,  533;  Walker 
V.  Cottrell,  6  Baxt  274.  Mill.  &  V.  Code,  i 
5008  (4236),  provides:  "Any  suit  of  an 
equitable  nature  brought  in  the  circuit  court 
*  *  *  may  be  heard  and  determined  by 
the  circuit  court  upon  the  principles  of  a 
court  of  equity  with  power  to  order  and  take 
all  proper  accounts  and  otherwise  to  per- 
form the  functions  of  a  chancery  court" 
The  proper  practice  in  an  equity  case  Is  for 
the  Judge  to  transfer  It  to  the  chancery 
court,  or  to  try  It  according  to  the  princi- 
ples and  practice  of  that  court  Hall  v. 
Jacocks,  5  Helsk.  84.  Circuit  courts  are 
courts  of  general  Jurisdiction.  Section  4997, 
Mill.  &  V.  Code  (4225).  If,  as  a  matter  of 
fact  tile  defendant  (complainant  in  this  case) 
was  a  resident  of  this  state,  and  the  suit  and 
proceedings  against  him  were  based  alone  on 
the  false  assumption  that  he  was  a  nonresi- 
dent, if  there  arises  no  estoppel  by  his  con- 
duct and  declarations  (which,  as  we  think.  It 
is  unnecessary  to  decide),  and  nothing  else 
appearing,  the  proceeding  would  be  void. 
But  all  intendments  and  presumptions  are  in 
favor  of  the  correctness  of  the  proceedings 
of  a  court  of  general  Jurisdiction.  Error  will 
not  be  presumed,  but  must  affirmatively  ap- 
pear (Allen  V.  Gllliland,  6  Lea,  533;  Walker 
▼.  Cottrell,  6  Baxt.  274;  Kilcrease  v.  Blythe, 
6  Humph.  378;  Gilchrist  v.  Cannon,  1  Cold. 
682);  and  while  we  do  not  say  that  in  ttiis 
kind  of  a  proceeding  one  dlrecUy  a  party  to 
the  proceeding  sought  to  be  vacated  may  not 
show  that  apparent  Jurisdiction  was  fraudu- 
lentiy  acquired  by  false  recitals,  and  that  be 


was  wrongfully  deprived  of  his  rights  to  a 
day  in  court  thereby,  yet  the  error  must  be 
made  to  affirmatively  appear,  either  from  the 
record  Itself  or  by  other  competent  allega- 
tions and  evidence.  We  only  see  from  the 
decree  attacked  that  defendant  was  made  a 
party  by  publication  duly  made.  On  what 
this  publication  was  based  it  does  not  af- 
firmatively appear.  From  the  above-recited 
sections  of  the  Code  it  Is  clear  that  the  pro- 
ceedin£r8  might  have  been  founded  on  any 
of  the  six  grounds  provided  by  section  5096, 
MUL  &  V.  Code  (4352),  except  the  fourth,— 
that  the  name  of  defendant  was  unknown. 
If,  as  stated  in  the  aboveK:ited  authorities, 
every  presumption  Is  In  favor  of  such  pro- 
ceedings, it  must  be  presumed  that  they 
were  founded  on  some  of  the  grounds  pro- 
vided tot  which  were  true;  and  it  Is  evident 
from  this  record  that  If  it  is  conceded  that 
the  defendant  was  not  a  nonresident  of  the 
state  the  bill  could  certainly  have  truthfully 
alleged  the  second,  fifth,  and  sixth  grounds 
for  publication,  and  under  the  same  rule  and 
presumption  there  Is  no  reason  why  the  third 
ground  should  not  have  been  the  basis  of 
the  procedure.  The  record  being  destroyed 
or  lost,  and  there  being  no  proof  of  the  con- 
tents attempted,  we  feel  boimd  to  make  this 
presumption  in  its  favor.  The  decree  re- 
cites the  defendant  In  that  case  was  made  a 
party  by  publication  duly  made;  but  on 
what  basis  is  not  stated.  We  must  pre- 
sume, on  the  right  one.  At  least  we  think, 
when  relief  is  affirmatively  sought  against 
such  a  decree,  complainant  should,  by  his  al- 
legations and  proof,  exclude  any  reasonable 
hypothesis  on  which  it  might  stand  and  be 
held  legal  and  valid.  The  decree  reciting 
Jurisdiction  by  publication.  It  will  not  do,  as 
we  think,  to  assume  that  a  single  ground 
out  of  six  or  more  that  might  have  been  al- 
leged was  selected  by  the  complainant  In 
that  suit  and  then  show  the  falsity  of  that 
If  that  could  be  done  In  such  a  case,  how 
much  easier  would  It  have  been  for  the  com- 
plainant in  this  case  to  have  alleged,  and.  In 
the  absence  of  proof  have  assumed,  that 
these  proceedings  were  based  on  the  fourth 
ground  provided  for  under  section  5095,  Mill. 
&  V.  Code  (4352),  viz.  that  the  blU  aUegea 
that  complainant's  (defendant's  In  that  case) 
name  was  unknown.  Then  he  could  have 
proven  beyond  a  reasonable  doubt  that  this 
allegation  was  false,  and  a  gross  fraud  per- 
petrated on  the  court  by  thus  acquiring  Ju- 
risdiction. Such  assumption  would,  of 
course,  in  this  case,  have  been  absurd;  but 
if  you  can  assvune  one  ground  you  can  as- 
sume any  to  have  been  the  basis  of  Jurisdic- 
tion. Such  a  heading  would  go  far  to  unset- 
tle a  large  number  of  titles  in  this  state, 
where  so  many  records  have  been  lost  or  de- 
stroyed; and  It  would,  it  occurs  to  us,  be  an 
absolute  abrogation  of  the  rules  above  cited. 
It  is  true,  in  this  case  the  decree  recites  that 
on  the  trial  It  appears,  among  other  things, 
to  the  satisfaction  of  the  court,  that  the  de- 
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fendant  had  removed  himself  from  the  state; 
but  this  does  not  state  that  this  was  the  ba- 
sis of  the  pro  confesso  publication  or  Jurisdic- 
tion, and.  if  it  did.  this  is  not  an  allegation 
of  nonresidence,  but  it  is  rather  within  the 
terms  of  the  second  ground  provided  for  by 
section  5095  (4352)  of  the  Code:  "Where  up- 
on inquiry  at  the  usual  place  of  abode  of  the 
defendant  he  can  not  be  found  so  as  to  be 
served  with  process,  and  there  is  Just  ground 
to  believe  that  he  has  gone  beyond  the  limits 
of  the  state."  It  has  also  not  escaped  our 
attention  that  the  clerk  of  the  circuit  court  in 
his  deposition  states  that  his  rule  docket 
shows  that  publication  was  made  for  defend- 
ant as  a  nonresident  Yet,  while  there  was 
no  exception  to  this  statement,  there  was  no 
attempt  to  set  out  the  edtry  on  the  rule  dock- 
et, so  that  one  might  see  what  else  it  show- 
ed. If  anything,  nor  whether  this  was  all  it 
showed;  and.  besides,  In  view  of  the  above- 
cited  provision  of  the  Code  (MiU.  &  V.  §  5100), 
and  the  decisions  above  cited,  it  will  be  seen 
that  this  entry  may  be  general,  and  Is  not  re- 
quired to  show  the  grounds  of  attachment 
and  jurisdiction,  and  can,  therefore,  be  no 
sufficient  evidence  of  what  those  grounds 
were,  but  only  evidence  that  a  publication 
was  ordered  made.  Assuming  as  true— and 
in  which  the  writer  concurs— the  legal  con- 
clusion contended  for  in  the  very  able  and 
thorough  brief  of  complainant's  counsel,  that 
In  cases  where  It  Is  made  to  appear  that  the 
court  rendering  the  decree  attacked  did  not 
have  JurisdictlMj,  that  the  law  In  this  state 
is  the  merits  need  not  be  shown  to  entitle 
complainant  to  relief,  as  stated  in  Bell  v. 
WUllams.  1  Head,  229,  "the  Injury  consist- 
ing in  the  rendition  of  a  Judgment  against  a 
party  without  notice  and  the  opportunity  of 
defense."  yet  we  must  confess  to  an  indis- 
poBltiMi  to  grant  relief  in  such  an  inequita- 
ble case  as  here  presented,  and  think  that, 
even  beyond  the  <»dinary  case,  the  complain- 
ant should  be  required  to  show  clearly  at 
least  that  the  court  did  not  have  Jurisdiction, 
and  to  exclude,  as  we  have  said,  every  rea- 
sonable hypothesis  on  which  the  decree  may 
stand,  and  overcome  all  the  presuisyljons  es- 
tablished by  law  in  its  favor.  The  result  is, 
the  decree  of  the  chancellor  is  affirmed,  and 
complainant's  bill  dismissed,  with  costs. 

NBIL,  J.,  concurs. 

AfiSrmed  orally  by  rapreme  court,  March  10. 
1886. 


MECHANICS'  SAV.  BANK  &  TRUST  CO.  v. 
DUNCAN  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee.    Feb. 
1,  1896.) 

Oambumo  Comtract— Nots  Oivbn  fob  Qamblihs 
Dkbt— Valiuitt. 

Plaintiff,  under  an  agreement  with  de- 
fendants, who  were  stock  brokers,  furnished 
them  with  margins  with  which  to  pay  for  stock 


to  be  bought  or  sold  on  the  New  Tork  Stock  Ex- 
change,  and  defendants  made  the  purchases  or 
sales  through  brokers,  residing  In  New  York. 
Neither  plaintiff  nor  the  other  customers  of  de- 
fendants dealt  in  the  actual  stock,  but  mere^ 
put  np  the  margins  required  by  the  rise  or  faU 
of  the  market.  Held,  that  notes  given  by  de- 
fendants to  plaintiff  for  the  profits  shown  by 
their  accoant  to  have  accrued  in  favor  of  plain- 
tiff were  based  on  a  gambling  consideration,  and  . 
that  no  recovery  could  be  bad  thereon. 

Appeal  from  chancery  court,  Davidson  coun- 
ty;   Thos.  H.  Malone,  Chancellor. 

Action  by  the  Mechanics'  Savings  Bank  & 
Trust  (Company  against  C.  B.  Dimcan  and 
another.  Decree  for  defendants,  and  com- 
plainant appeals.     Affirmed. 

E.  H.  East,  for  f^pdlant  Burch  &  Wall- 
er, for  appellees. 


BARTON,  J.  This  Is  a  bill  filed  to  coUect 
from  tiie  defendants  C.  B.  Duncan  and  John 
C.  Burch  five  notes  for  $1,500  each  and  one 
note  for  $948.54.  and  from  defendant  John  C. 
Burch  one  note  for  $1,000.  The  defense  Is 
that  all  of  the  notes  were  founded  on  a  gam- 
bling consideration.  The  facts  are:  The  first 
six  notes  above  mentioned  were  executed  by 
defendants  Dimcan  &  Burch.  dated  October 
24.  1892,  payable  to  order  of  said  Duncan  St 
Burch.  and  indorsed  by  them;  and  defendant 
John  C.  Burch  executed  the  last-named  note 
January  14,  1893.  payable  on  demand,  to  or- 
der of  John  Schardt.  and  Indorsed  by  him. 
All  these  notes  were  property  of  complainant 
when  this  suit  was  brought.  These  notes 
were  given  by  the  defendants  to  close  up  and 
settle  an  indebtedness  to  said  John  Schardt, 
who  was  at  the  time  the  cashier  of  complain- 
ant bank,  which  was  of  the  followbig  nature, 
and  grew  out  of  the  following  transactions: 
Duncan  &  Burch  were,  during  the  time  of  the 
transactions  had  with  Schardt.  brokers,  lo- 
cated and  doing  business  at  Nashville,  Tenn., 
in  stocks,  grain,  and  cotton,  on  the  New  York 
market  The  firm  commenced  business  In  Au- 
gust 1881.  The  business  was  done  by  them 
on  the  Now  York  exchanges  through  their 
correspondents  in  New  York,  principally 
through  J.  S.  Backer,  Lehman  Bros.,  and  Hen- 
ry Allen  &  Co.,  who  were  members  of  the  New 
York  Stock  Exchange.  With  these  parties  they 
had  telegraphic  communication,  and  wero 
thus  enabled  to  keep  up  with  the  quotations 
of  the  market  in  New  York,  as  it  fluctuated 
from  time  to  time.  The  above-named  John 
Schardt  became  a  heavy  dealer  and  specula- 
tor In  stodu  with  and  through  Duncan  Sn 
Burch.  the  method  pursued  in  this  case  be- 
ing the  usual  one  In  such  dealings  and  specu- 
lations, and  which  Is  described  by  the  wit- 
ness as  about  as  follows:  Schardt  and  their 
other  customers,  dealing  In  like  speculations, 
would  give  them  an  order  to  buy  or  sell  for 
them,  as  the  case  might  be,  according  to  their 
judgment  as  to  the  prospective  rise  or  fall 
of  the  market,  so  many  shares  of  a  certain 
stock  selected  to  speculate  in.  The  customer 
would  put  up  the  margin  required,  which  In 
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these  dealings  Is  stated  to  have  been  $300  on 
each  100  shares  of  stock  traded  In.  A  like  or- 
der In  their  own  name  would  be  transmitted 
by  Duncan  &  Burch  to  the  New  York  broker 
selected  by  tbem,  who  would  execute  the 
same  on  the  New  York  market;  Duncan  & 
Burch  charging  their  customer  a  commission 
of  one-fourth  of  1  per  cent,  and  the  NeT^ 
York  brokers  charg^ing  Duncan  &  Burch  a 
commission.  If  the  order  was  to  buy,  the 
New  York  brokers  would  go  on  the  maiket 
and  buy,  and  take  Into  their  possession  the 
numlier  of  shares  of  the  particular  stock  or- 
dered; charge  up  against  Duncan  &  Burch, 
who  were  required  to  keep  a  balance  to  their 
credit  with  them,  the  required  margin;  and 
with  their  own  or  Iwrrowed  money  cany  the 
stock  on  account  of  Duncan  &  Burch,  char- 
ging interest  on  balance  required  to  buy  and 
carry  stoclc,  usually  6  i>er  cent  If  the  mar- 
ket declined,— the  stock  b^ng  purchased,  of 
course,  with  a  view  to  a  rise  in  the  market,— 
Duncan  &  Burch  were  required  to  keep  their 
margin  good,  and  on  their  failure  to  do  so  the 
stodc  was  sold  for  their  account  and  they  stood 
the  loss.  If  the  stock  advanced,  when  ordered 
to  do  so,  the  stock  was  sold  and  the  account 
closed,  Duncan  &  Burch  receiving  credit  qn 
their  account  for  the  proflts  realized.  If  the 
order  was  to  sell,  which  was  given  with  an  ex- 
pectation of  a  decline,  the  New  Yoi4c  broker,  on 
receiving  the  order,  would.  If  he  had  not  the 
stock,  borrow  It,  and  go  on  the  market,  and  sell 
at  the  price  fixed  in  the  order,  or  prevailing 
price,  requiring  margin  to  be  put  up  and  pro- 
tected as  before;  buj'iug  bade,  if  margin  was 
not  protected,  on  an  advance,  at  loss  of  Dim- 
can  &  Borch,  and  on  further  dedine  and  clos- 
ing out  order  crediting  Duncan  &  Burch  with 
profits  of  transaction.  The  orders  given  and 
received  by  Duncan  &  Burch  were  similar. 
Schardt  and  their  other  customers  never  han- 
dled, nor,  indeed,  ever  expected  to  actually 
handle,  either  in  sale  or  purdiase,  the  actual 
stodc,  but  simply  put  up  their  margins  with 
Duncan  &  Burch,  gave  their  orders  of  sale 
and  purchase,  kept  their  accounts,  and  stood 
loss  or  gain,  by  rise  and  fall  of  the  market, 
according  as  they  had  given  orders  to  buy  or 
seU.  In  other  words,  it  was  purely  a  busi- 
ness of  stock  speculation  or  gambling  on  the 
rise  and  fall  of  Uie  market  As  attove  stated, 
Duncan  &  Burch  had  several  correspondents 
or  brokers  through  whom  they  did  business 
in  New  YorlK,  and  they  had  Schardt  and  other 
customers  with  whom  they  did  business  here. 
With  their  brokers  in  New  York  thegr  simply 
kept  general  account  with  each,  on  which 
Duncan  &  Burch's  transactions  were  all  en- 
tered. With  their  several  customers  here  th^ 
kept  separate  accounts.  The  New  Yoi^  bro- 
kers only  knew  Duncan  &  Burch,  and  not 
Duncan  &  Burch's  customers;  and  Duncan  & 
Burch's  customers,  including  Schardt  only 
knew  Duncan  &  Burch,  and  not  the  New 
York  brokers.  The  New  York  brtdters  only 
dealt  with  and  held  Duncan  &  Burch  respon- 
sible, and  Schardt  did  lil&ewise.    AU  losses  on 


whatever  account  iu  New  York  simply  show- 
ed on  Duncan  &  Burch's  accoont  and  so  with 
profits.  The  result  of  the  course  of  dealing 
and  business  was  that,  if  the  aggregate  losses 
of  Duncan  &  Burch's  customers  here  exceeded 
the  aggregate  of  all  theh:  customers'  gains, 
their  account  In  New  York  would  show  a 
loss,  and,  if  the  aggregate  gains  of  their  cus- 
tomers here  showed  a  gain,  their  account  In 
New  York  would  show  a  gain.  In  other 
words,  as  stated,  Duncan  &  Burch  simply  kept 
In  New  York  a  general  account  with  each  bro- 
ker, and  all  the  transactions  appeared  thereon 
simply  as  Duncan  &  Burch's  transactions;  no 
one  else  being  known  there.  The  final  vesnlt 
of  all  Schardt's  transactions  with  Duncan  & 
Burch,  when  be  closed  up  his  business  widi 
them  on  the  24th  September,  1882,  was  that 
ills  "short  account,"  or  acooont  of  the  result 
of  sale  orders,  showed  a  balance  to  his  credit 
of  $864.10;  his  "long  account,"  or  the  account 
of  the  result  of  his  purchase  orders,  showed 
a  balance  to  his  credit  of  $7,684.44.  While 
not  expresdy  stated,  it  Is  presimied,  and  we 
find,  these  accounts  inclnded  both  margins  put 
up  by  him  and  profits  made  in  the  transac- 
tions. In  settlonent  of  these  balances  tbe 
first  six  notes  above  mentioned,  aggregating 
$8,448.54,  were  given.  To  doae  up  a  similar 
transaction  with  John  O.  Burch  alone,  the 
last-named  note  was  given.  They  were  giv- 
en, as  defendants  say,  because  they  did  not 
have  the  money  to  pay,  because,  while 
Schardt's  dealings  and  account  showed  a  prof- 
It,  and  alone  would  have  placed  these  bal- 
ances to  their  credit  in  New  York  with  their 
brokers,  yet,  as  they  kept  general  accounts  for 
themselves  in  New  York  with  their  brokers, 
and  their  losses  made  on  orders  of  other  cus- 
tomers, which  were  charged  up  on  their  ae- 
counts,  used  up  and  overcame  these  credits, 
and  the  failure  of  other  customers  to  pay  cer- 
tain amounts  due  the  firm  at  Duncan  & 
Burch  rendered  them  unable  to  pay  Schardt 
the  amount  due  him.  This,  we  think,  is  a 
fnll  statement  of  all  the  fftcts  on  which  the 
rights  of  the  parties  depend.  Can  a  recovery 
be  had  on  these  notes,  or  is  the  defense  set  up 
effectual? 

That  a  stock  speculation  of  this  kind, 
where  the  party  trading  neither  has  nor  ex- 
pects to  get  and  to  pay  for  the  actual  sto<^ 
Is  merely  gambling,  and  illegal,  and  contracts 
founded  thereon  void  and  unenforceable,  is 
beyond  dispute.  Act  1883,  c.  251,  p.  831; 
McOrew  v.  Produce  Exchange,  86  Tenn.  572, 
4  S.  W.  38;  Dunn  v.  BeU,  85  Tenn.  581,  4  & 
W.  41;  Allen  v.  Dunham,  82  Tenn.  257,  21 
S.  W.  888;  Irwin  v.  WUliar,  110  U.  S.  499, 
508,  4  Sup.  Ct  180;  Code,  {{  2438-2444,  in- 
clusive; Snoddy  v.  Banlc,  88  Tenn.  p73,  13 
S.  W.  127;  Beadles  v.  Ownby,  16  Lea,  lOi. 
Indeed,  the  general  principle  is  not  denied, 
but  it  is  admitted  by  the  able  counsel  for 
the  complainant.  But  the  Insistence  and  ar- 
gument is  the  notes  were  given  in  considera- 
tion of  certain  moneys  belonging  to  Schardt 
in  the  hands  of  some  one  In  New  York,  and 
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which  moneys  went  to  pay  the  debts  of  Dnn- 
cnn  A  Burch,  and  for  which  they  received 
credit,  and  which  was  done  with  their  knowl- 
edge and  ac^iescenee;  that  the  notes  were 
glren  after  the  gamlBg  had  ended;  that  the 
money  had  been  made,  and  was  there  In 
New  York,  as  complainant  and  defendants 
had  or  allowed  it  to  be  ased  on  their  account, 
had  thus  appropriated  It,  and  then  given 
these  notes  as  for  money  had  and  received; 
that  complainant  Is  not  trying  to  enforce 
rights  growing  oat  of  the  gambling  transac- 
tion, bnt,  the  money  having  been  made,  and 
being  there  in  New  York  as  theirs,  the  de- 
fendants cannot,  after  the  transactioA  Is  all 
completed,  apply  or  have  It  applied  to  their 
debts,  and  then,  as  agents,  nse  their  princi- 
pal's money,  and  then  say:  "It  Is  true  we  got 
your  money,  and  it  came  into  our  hands  or 
nnder  our  control  after  you  had  made  It,  but 
we  will  Bot  account  to  you  for  It,  because 
you  made  It  by  gambling."  And  It  is  said, 
after  the  money  had  been  made  and  appro- 
priated to  defendants'  benefit,  the  debt  was 
recognized,  and  the  notes  given,  which  are 
removed  from  the  illegal  transaction;  that 
complainant  does  not  have  to  appeal  to  that 
for  his  rights,  nor  seek  their  enforcement 
through  it;  that  therefore  there  exists  no  legal 
or  moral  reason  why  defendants  should  not  be 
compelled  to  pay  their  notes;  and  that  courts 
will  enforce  new  contracts  arising  out  of  an 
lUegal  tmnsactlon  after  Its  consummation,— 
and  we  are  cited  to  a  number  of  cases, 
among  others  Planters'  Bank  ▼.  Union  Bank, 
16  Wall.  490.  500,  where  it  is  stated:  "The 
plaintiffs  do  not  require  the  aid  of  any  illegal 
transaction  [the  illegality  alleged  in  that  case 
being  the  placing  in  circulation,  etc.,  of  Con- 
federate notes]  to  establish  their  case.  It 
is  enough  that  defendants  have  In  their 
hands  a  thing  of  value  that  belongs  to  the 
complainants.  Some  of  the  authorities  show 
that,  though  an  illegal  contract  will  not  be 
executed,  yet,  when  It  has  been  executed  by 
the  parties  themselves,  and  the  fflegal  object 
of  It  has  been  accomplished,  the  money  or 
thing  which  was  the  price  of  it  may  be  a 
legal  consideration  between  the  parties  for  a 
promise,  express  or  implied,  and  the  court 
will  not  unravel  the  transaction  to  discover 
Its  origin."  The  case  of  Dent  v.  Fet^uson, 
132  U.  S.  60,  10  Sup.  Ct.  13,  is  also  cited. 
The  decision  in  this  case  simply  holds,  when 
a  person  had  conveyed  his  property  to  de- 
fraud creditors  and  Impose  on  the  courts, 
that  after  It  had  been  acquiesced  In  for  many 
years,  and  the  fraud  had  been  accomplished, 
a  court  of  equity  would  not  enable  hlni  or  his 
heirs  to  recover  the  property,  but  that  he 
would  be  repelled.  The  case  of  Armstrong 
V.  Bank,  10  Sup.  Ct.  450,  cited,  holds  that 
money  advanced  to  pay  losses  In  Illegal 
transactions  can  be  recovered,  and  that  an 
obligation  will  be  enforced,  though  indirectly 
connected  with  an  illegal  transaction,  If  It 
Is  supported  by  an  Independent  consideration, 
■o  that  the  plaintiff  does  not  require  the  aid 


of  the  Illegal  transaction  to  make  out  the 
case. 

Without  further  discussion,  it  may  be  said 
the  other  cases  cited  and  relied  on  by  com- 
plainant's counsel  are  along  the  same  lines, 
except  the  case  of  Floyd  v.  Patterson,  72 
Tex.  202,  10  S.  W.  526.  In  this  last-named 
case,  which  was  one  of  speculation  In  wheat 
futures,  one  J.  Leopold  and  Floyd  &  Co.  were 
sued  by  Patterson  for  money  received  ob 
margins  and  profits  made  in  the  transaction. 
It  appeared  that  J.  Leopold  was  in  business 
as  a  broker,  but  had  received  and  transmit- 
ted the  order  of  Patterson  to  Floyd  &  Co.  as 
their  agent;  the  memoranda  of  the  trade 
being  In  the  name  of  "J.  Leopold,  Agent  for 
Floyd  &  Co."  The  transaction  was  closed, 
and  the  money  put  up  as  margin  (some  $6,- 
000  or  more)  and  the  profits  made  (over  9600> 
were  remitted  by  Floyd  &  Co.  to  Leopold, 
to  be  paid  over  to  Patterson.  He  paid  only 
a  small  part,  and  a  suit  was  brought  for  the 
balance.  The  could  held  that,  while  there 
was  some  evidence  to  show  Floyd  &  Co.  were 
themselves  brokers,  and  dealt  through  others, 
yet  Patterson's  dealing  was  with  them,  and 
there  was  no  evidence  to  show  they  had  re- 
ceived from  others  money  for  him,  bnt  the 
money  made  and  to'hls  credit  was  by  reason 
of  the  gambling  transactions  directly  with 
them,  and  as  to  them  the  decree  of  the  court 
below  was  reversed,  and  it  was  held,  for  the 
reason  that  It  was  a  gambling  transaction, 
Patterson  could  not  recover  of  them;  but  the 
Judgment  as  to  Leopold  was  sustained,  be- 
cause it  was  held  that  Floyd  &  Co.,  the  real 
parties  to  the  gambling,  had  paid  their  losses 
and  the  money  over  to  Leopold  for  Patterson, 
and  that  he  could  not  be  heard  to  say  it  was 
money  won  In  gambling,  and  that  it  was  not 
necessary  to  go  through  the  gambling  trans- 
action to  reach  the  fund.  It  was  only  neces- 
sary to  say  Leopold  had  been  paid  money  for 
Patterson  by  Floyd  &  Co.,  and  had  not 
turned  it  over.  So  we  think  this  decision 
really  sustains  the  holding  of  the  chancellor 
In  this  case.  In  any  event,  as  we  hold,  and 
as  Is  clear  from  the  above-recited  facts, 
Schardt's  dealings  were  with  Duncan  & 
Burch  In  Nashville.  Duncan  &  Burch  did  not 
deal  in  the  name  of  nor  as  agents  for  the  New 
York  brokers.  Who  they  were  was  not 
known  to  Schardt.  The  account  of  Duncan  <& 
Buich  with  the  New  York  brokers  was  In 
each  case  general,  and  showed  the  results  of 
all  their  deals,  and  was  in  no  case  with  any 
particular  customer  of  Duncan'  &  Burch. 
Not  having  known  Schardt,  he  could  not  have 
recovered  of  him,  because  the  particular  trans- 
I  action  which  Duncan  &  Burch  made  for  him 
I  showed  a  profit,  while  their  others  showed 
!  a  loss.  It  is  dear  he  looked  alone  to  Dun- 
I  can  &  Burch.  The  settlement  shows  this. 
So  far  as  Duncan  &  Burch  and  he  were  con- 
cerned, the  transaction  was  not  closed,  be- 
cause he  had  not  been  paid  his  profits  and  his 
money.  He  has  to  go  through  and  show  the 
results   of   his  gambling   to  arrive  at  the 
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amonnt  due  him.  The  fact  that  this  wbb 
done,  and  the  amount  thus  found  due  In- 
cluded In  notes,  does  not  help  the  matter,  nor 
relieve  it  from  the  taint  of  gambling.  Money 
won  In  gambling  Is  the  consideration,  or  a 
part  of  the  consideration,  of  these  notes,  and 
we  therefore  are  of  opinion  that  complainant 
cannot  recover.  Whether  a  suit  might  be 
maintained  to  recover  the  amount  of  the  mar- 
gin put  up  by  Scbardt  with  Duncan  &  Burch 
it  is  unnecessary  for  us  to  decide.  This  suit 
is  on  the  notes,  which  include  In  part,  as  ad- 
mitted, the  profits  woa  In  these  Illegal  tran» 
actions,  and  therefore,  the  notes  being  found- 
ed on  a  consideration  in  part  illegal,  are  void, 
and  cannot  be  enforced.  Bish.  Cont  (  471. 
A  case  exactly  in  accord  with  our  holding  in 
this  case,  and  going  even  farther,  Is  that  of 
Nave  V.  Wilson  (Ind.  App.)  38  N.  E.  876. 
The  decree  of  the  chancellor  will  be  affirmed, 
with  costs,  and  the  bill  dismissed. 

NEIL  and  WILSON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  March  10, 
1896. 


DOWNING  V.  LSiLLTBTT. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  8,  1896.) 

ASSIONHBHT  FOR  BSMBFIT  Ot    CkBDITOBS — RlOBTS 

or  Ckkditok — Tkaxsactios  Held  not 
TO  Ckkatr  a  Trust. 
Plaintiff  requested  a  bank  to  purchase 
for  him  certain  stock  on  margins.  The  bank 
purchased  it,  through  brokers,  and  made  a  draft 
on  plaiutiff  for  the  margins,  which  was  paid. 
The  bank  remitted  the  amount  by  draft  to  its 
corrPBpoudent,  and  sent  a  check  on  such  corre- 
spondent to  the  brokers,  but,  by  reason  of  the 
bank's  failure,  the  brokers  did  not  obtain  the 
money,  and  resold  the  stock.  The  amount  re- 
mitted was  eventually  recovered  back  by  de- 
fendant, as  the  bank's  assignee,  fle/d,  that  the 
transaction  between  plaintiff  and  the  bank  did 
not  contemplate  the  purchase  of  the  stock  with 
plaintiff's  own  money,  but  by  the  banlc  with  its 
own  funds,  and  created  the  relation  of  creditor 
and  debtor  between  them,  and  not  of  principal 
and  agent,  and  that  plaintiff  could  not  recover 
the  amount  paid  from  the  defendant  assignee  as 
a  trust  fund,  though  traced  into  his  hands. 
Barton,  J.,  dissenting. 

Appeal  from  chancery  conrt,  Davidson 
county;   Thomas  A.  Malone,  Chancellor. 

Bill  by  Ge9rge  B.  Downing  against  John  T. 
Lellyett,  assignee  of  the  Bank  of  Commerce, 
of  Nashville.  Decree  for  defendant,  and 
complainant  appeals.     Affirmed. 

Granbcry  &  Marks,  for  appellant  H.  H. 
Barr,  for  appellee. 

WILSON,  J.  This  bill  was  filed  June  29, 
1893,  against  the  defendant,  as  the  assignee 
of  the  Bank  of  Commerce,  to  recover  the 
sum  of  $2,000,  charged  to  be  in  his  hands  as 
assignee,  Impressed  with  a  trust  in  favor  of 
complainant.  The  answer  denied  the  facts 
and  the  applicability  of  the  equitable  prin- 
ciples upon  which  the  right  of  recovery  was 


based.  George  E.  Downing  died  while  the 
cause  was  pending  in  the  lower  court,  and  it 
was  revived,  by  consent,  in  the  name  of 
Mary  M.  Downing,  as  bis  administratrix. 
Proof  was  taken,  and  an  agreed  state  of  facts 
entered  into,  and  tbe  chancellor  heard  the 
cause  May  13,  1895.  He  tteld  that  the  com- 
plainant was  not  entitled  to  the  relief  sought, 
and  dismissed  the  bill,  with  costs.  From 
this  decree,  complainant  appealed  to  the  su- 
preme court,  and  has  assigned  errots. 

A  brief  statement  of  the  facts  appearing 
in  the  record  will  present  the  question  In  Is- 
sue between  the  parties:  The  Baxik  of  Com- 
merce was  doing  a  banking  and  brokerage 
business  In  the  city  of  Nashville  In  March, 
1893.  On  or  about  the  10th  of  March,  1883, 
Mr.  Downing,  a  resident  of  South  Flttsbnrg, 
Tenn.,  requested  said  iMink,  through  its 
cashier,  Mr.  Brooks,  to  purchase  for  him,  on 
a  margin,  200  shares  of  the  capital  stock  of 
the  Tennessee  IrtMi  &  Railroad  Company,  of 
the  par  value  of  $100  each,  at  20  cents  or  bet- 
ter. On  the  15th  of  the  month,  Mr.  Brooks 
notified  Downing  that  the  shares  had  been 
purchased  by  brokers  in  New  Yotk.  at  26 
cents,  and  that  he  had  drawn  on  him, 
through  the  Bank  of  South  FIttsburs,  for 
$2,000,  as  Instructed  by  htm,  to  cover  the 
margins  agreed  upon,  and  requested  blm  to 
protect  the  draft  This  draft  was  drawn 
through  the  Commercial  National  Bank  of 
Nashville,  and  the  amount  thereof  was  cred- 
ited to  the  geaeral  deposit  account  of  the 
Bank  of  Commerce  with  the  Commercial  Na- 
tional Bank.  As  soon  as  the  Bank  of  Com- 
merce, or  Its  cashier,  received  notice  that  the 
draft  on  Downing  had  been  honored,  he  pur- 
chased from  the  Commercial  National  Bank 
$2,000  New  York  exchange,  with  the  check 
of  the  Bank  of  Commerce  drawn  against  Its 
general  deposit  with  said  bank.  This  ex- 
change the  Bank  of  Commerce  sent  to  the 
Hanover  National  Bank  of  New  York,  Its 
correspondent  In  the  city  of  New  York,  to 
be  placed  to  Its  credit,  and  forwarded  its 
check  on  the  Hanover  National  Bank  for 
$2,000  to  Odil  &  Co.,  the  New  York  brokers 
who  had  purchased  the  stock.  When  this 
$2,000  New  York  exchange  was  placed  to 
the  credit  of  the  Bank  of  Commerce  in  the 
Hanover  National  Bank,  the  former's  de- 
posit in  the  latter  amounted  to  $2,784.21. 
The  check  of  the  Bank  of  Commerce  on  the 
Hanover  National  Bank  was  not  paid,  be- 
cause creditors  of  the  Bank  of  Commerce  In 
New  York  attached  Its  funds  in  said  bank. 
The  Commercial  National  Bank  of  Nashville 
closed  Its  doors,  hopelessly  In  debt,  March 
24, 1893,  and  has  been  totally  Insolvent  since. 
The  Bank  of  Commerce  made  a  general  as- 
signment for  the  benefit  of  creditors,  March 
27,  1893,  two  days  after  the  suspension  of 
the  Commercial  National  Bank,  to  defendant, 
Lellyett,  as  assignee,  who  Immedlat^y  quali- 
fied, and  has  acted  as  said  assignee  since 
said  assignment.  It  was  indebted  to  depo» 
Itors  and  other  general  creditors  over  $70^- 


Digitized  by 


Google 


t&Oi.) 


DOWNING  9.  LELLTETT. 


891 


000,  and  its  assets  will  not  pay  25  per  cent 
of  its  liabilities.  As  before  stated,  the  cred- 
itors of  the  Basic  of  Commerce  in  New  York 
attached  its  funds,  amounting  to  $2,784.21,  in 
the  Hanover  National  Banlc;  but  its  assignee 
succeeded  In  defeating  these  creditors,  and 
secured  said  fund,  wliich,  after  payment  of 
the  expenses  incident  to  the  litigation  over 
It,  was  $2,534.21;  and  this  stun,  thus  se- 
cured, he  has  in  possession.  The  brokers  in 
New  Yorlc,  immediately  after  the  check  of 
the  Bank  of  Commerce  on  the  Hanorer  Bank 
was  refused  payment,  notified  the  Bank  of 
Commerce;  and  the  latter  bank,  through  Its 
cashier,  notified  Mr.  Downing,  Odii  &  Co, 
the  New  York  brokers  who  had  purchased 
the  shares  of  stock,  sold  the  same,  March  28, 
1893,  at  27%.  This  price,  after  deducting 
commissions  charged  by  the  New  York  bro- 
kers and  the  Bank  of  Commerce,  left  a 
pn^t  on  the  deal  of  $228.76;  and  this  sum 
OdU  &  Co.,  under  the  instructions  of  the 
Bank  of  Commerce,  or  Mr.  Brooks,  its  cash- 
ier, sent  to  Mr.  Downing,  at  South  Pittsburg, 
Xenn.,  and  it  was  received  and  used  by  liim. 
It  is  manifest  from  the  record,  and  we  so 
find  as  a  fact,  tliat  Mr.  Downing  knew  at 
the  time  he  requested  the  Bank  of  Com- 
merce, through  Its  cashier,  Mr.  Brooks,  to 
purchase  the  shares  of  stock  which  be  de- 
sired to  speculate  in  on  a  margin,  that  the 
purchase  would  l>e  made  through  brokers  In 
New  York.  He  also  knew,  or  must  be  taken 
to  have  known,  from  the  course  of  dealing 
in  soch  business,  that  the  bank  here  would, 
as  to  the  New  York  brokers,  tie  considered 
as  the  purchaser,  and  the  party  responsible 
for  the  niargins  and  the  final  result  of  the 
deal.  If  dlsastrocis,  and  entitled  to  the  profits, 
if  successfuL  Under  the  method  pursued  in 
this  species  of  semi-gambling  speculation, 
Mr.  Downing  was  to  face  the  results  as  be- 
tween himself  and  the  Bank  of  Commerce. 
It  may  be  proper  to  state  as  a  fact,  and  we 
so  find,  that  the  Ban^of  Commerce,  at  the 
time  it  deposited  this  $2,000  draft  on  Mr. 
Downing  in  the  Commercial  National  Bank 
to  its  credit,  had  a  considerable  deposit  there- 
in. This  draft,  with  others,  was  forwarded 
to  the  bank  at  Sooth  Pittsburg  by  the  Com- 
mercial National  Bank,  and  the  amoimt  of  the 
whole  was  put  to  the  credit  of  the  Commercial 
National  Bank  on  the  books  of  the  South  Pitts- 
burg Bank.  This  credit  put  the  South  Pitts- 
burg Bank  in  debt  to  the  Commercial  Na- 
tional Bank  in  a  considerable  sum,  and,  upon 
the  agreed  state  of  facts,  the  sum  collected 
by  the  South  Pittsburg  Bank  on  the  Down- 
ing draft  was  not  settled  until  September, 
1803.  Mr.  Downing  paid  this  draft  to  the 
South  Pittsburg  Bank  by  a  check  drawn  on 
his  deposit  account  therein.  We  further 
find  that  the  $2,000  New  York  exchange  pur- 
chased by  the  Bank  of  Commerce  from  the 
Commercial  National  Bank  was  so  purchased 
on  the  basis  and  credit  of  the  Downing  drs-ft, 
and  that  this  $2,000  went  to  make  up  the 
deposit  of  $2,784.21  of  the  Bank  of  Commerce 


In  the  Hanover  National  Bank  of  New  York; 
and,  this  being  so,  in  this  sense  the  Down- 
ing draft  appears  in  the  $2,534.21,  received 
by  the  defendant  assignee  from  the  Hanover 
National  Bank.  But,  as  a  matter  of  fact, 
onder  the  method  of  conducting  such  busi- 
ness, Mr.  Downing  simply  agreed  to  fur- 
nish, first,  a  margin  of  $2,000  to  the  Bank  of 
Commerce  to  speculate  on  for  him  on  cer- 
tain stock,  limiting  it  as  to  the  price  to  be 
paid  for  the  stock.  He  knew  that  the  bank 
would  use  its  credit  or  money  in  effecting 
the  pnrchase,  and  that  he  need  not  l>e  known 
in  the  transaction.  He  expected  to  pay  this 
bank  a  commission  for  its  services,  and  for 
the  use  of  its  credit  or  money  in  effecting  the 
deal.  He  looked  to  this  bank  for  the  results, 
if  profitable,  and  to  fumisb  it  ail  calls  de- 
manded to  save  it  from  loss. 

The  predicate  of  the  bill  is  that  the  bank 
received  the  $2,000  from  Mr.  Downing  as 
his  agent,  to  Invest  for  him  in  a  certain 
stoclE,  and  that  failing  to  invest  it  as  di- 
rected, because  of  the  failure  of  its  check 
to  reach  Its  desilnatlon  and  be  honored,  it 
still  has,  under  the  facts,  in  the  hands  of 
its  voluntary  assignee,  said  sum,  and  that 
it  is  therefore  a  trust  fund  recoverable  by 
him.  The  complainant  forcibly  states  his 
contention  in  the  following  propositions: 
(1)  That  the  Bank  of  Commerce  became  his 
agent  to  purchase  stock  for  him  as  soon  as 
it  accepted  his  order,  and  this  relation  of 
agency  was  in  no  wise  changed,  whether  it 
purchased  the  stock  directly  or  through  an- 
other, or  disclosed  its  agency,  or  acted  as 
buyer.  (2)  That,  when  he  paid  the  draft 
drawn  on  him,  the  fund  became  a  trust 
fund,  to  be  applied  as  directed  by  him,  and 
the  title  thereto  remained  In  him  until  so 
applied,  and.  as  it  was  never  so  applied, 
the  title  Is  still  in  him.  (3)  That  the  means 
employed  by  the  Bank  of  Commerce  to  get 
his  money  is  immaterial.  (4)  That  the  fact 
that  it  was  sent  to  New  York  does  not  affect 
his  title,  because  it  was  returned  to  the  as- 
signee; nor  does  the  recognition  of  Ms  right 
deprive  the  creditors  of  the  Bank  of  Com- 
merce of  anything,  and  with  respect  to  them 
they  are,  as  to  that  fund,  in  the  same  posi- 
tion as  if  the  bank  had  never  undertaken 
the  agency,  or  as  If  it  had  succeeded  in  get- 
ting the  money  to  OdU  &  Co.  in  payment 
for  the  stock.  (5)  That  if  the  proceeds  of 
his  draft  were  deposited  in  the  Commercial 
National  Bank  to  the  credit  of  the  Bank  of 
Commerce,  and  his  fund  thus  became  com- 
mingled with  :t8  other  funds  and  assets, 
his  fund  was  separated  therefrom  when  the 
exchange  on  New  York  was  purchased,  and 
forwarded  to  its  correspondent  bank  in  New 
York,  as  a  fund  to  meet  Its  check  to  Odil  & 
Co.  in  payment  for  the  margin  on  the  shares 
of  stock  purchased  for  him.  (6)  That  if 
his  trust  fund  was  commingled  with  the 
general  fund  of  its  agent,  or  converted  into 
something  else,  it  may  l>e  followed  and  re- 
covered as  long  as  its  identity  can  l>e  traced 
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or  its  Btibstltnte  be  found.  In  aupi>ort  of 
the  contention  of  the  complainant,  based 
npon  the  aspects  of  the  facts  presented  by 
him,  hlB  counsel  cites  the  cases  of  Bank  r. 
Dowd,  38  Fed.  172;  Bank  y.  Insurance  C!o., 
104  U.  S.  54;  Peters  v.  Bain,  133  U.  S.  670, 
10  Sap.  Ct.  354;  Bank  ▼.  Hummel  (Colo. 
Sup.)  23  Pac.  9S8;  Mechem,  Ag.  {§  780.  781; 
Boca  ▼.  Byrne  (N.  Y.  App.)  38  N.  E.  812. 

We  have  examined  all  these  cases,  and 
the  writer  of  this  gives  his  unqualified  ap- 
proval to  the  principles  therein  annonnced 
when  applied  to  a  relation  and  state  of  facts 
properly  calling  for  their  Intervention;  and, 
as  we  take  it,  the  supreme  court  of  this 
state  will  approve  them  when  the  transac- 
tion before  It  involves  equities  and  rights 
depending  for  practical  preservation  upon 
their  enforcement.  We  so  held  in  the  case 
of  Sayles  v.  C!oz,  at  Knoxvllle,  and  onr 
conclusion  in  that  case  received  the  ap- 
proval of  the  supreme  court  (32  S.  W.  626); 
and  such  seems  to  be  the  Import  of  the  opin- 
ion of  Chief  Justice  Nicholson  in  Brocchus 
T.  Morgan  (1875)  6  Cent  Law  J.  53.  We 
do  not  deem  it  necessary  to  go  into  any  dis- 
cusslon  of  the  principles  announced  in  the 
varlons  cases,  cited  by  counsel  in  their  elab- 
orate briefs,  or  to  attempt  to  reconcile  them, 
or  to  extract  from  them  what  we  deem  the 
the  true  rule  to  be  applied  In  the  solution  of 
general  questions  of  the  character  involved 
here.  The  cases  of  Bank  v.  Weems  (Tex. 
Sup.)  6  S.  W.  802.  Bank  v.  Hummel,  14  Colo. 
259,  23  Pac.  986,  and  Roca  v.  Byrne  (N.  Y. 
App.)  39  N.  B.  812,  on  the  one  side,  and' 
Wetherell  v.  O'Brien,  140  111.  146,  29  N.  E. 
904,  and  33  Am.  St.  Rep.  221,  and  cases 
there  cited,  on  the  other,  present  a  some- 
what conflicting  phase  of  Judicial  thought 
on  this  multiform  subject  But  in  our  opin- 
ion, the  case  of  Akin  v.  Jones,  93  Tenn.  353, 
27  S.  W.  669,  in  principle,  settles  this  case, 
and  settles  it  against  the  contention  of  the 
complainant  It  Is  there  said:  "Any  agree- 
ment or  understanding  or  course  of  deal- 
ing whereby  a  bank  is  not  to  use  the  iden- 
tical money,  and  is  to  substitute  its  own 
obligation  in  Its  stead,  destroys  all  Idea  of  a 
trust" 

Reduced  to  a  single  proposition,  was  the 
relation  of  agency  or  that  of  creditor  and 
debtor  established  between  MaJ.  Downing 
and  the  Bank  of  Commerce?  This  may  be 
determined  by  what  was  expressly  agreed 
to  between  them,  or  by  the  known  coarse 
of  dealing  In  respect  to  the  transaction. 
Manifestly,  MaJ.  Downing  expected  the 
bank  to  buy  the  stock  in  New  York,  and  in 
its  own  name,  and  to  use  its  own  money  or 
its  equivalent  in  doing  so.  This  was  what 
was  actually  done.  He  expected  to  pay  the 
bank  here  what  It  advanced  in  New  York. 
When  he  sent  his  draft  or  paid  his  money 
to  the  bank  here  for  that  purpose,  he  did 
not  expect  the  bank  to  forward  bis  money 
to  New  York,  but  on  the  contrary,  expected 
it  to  put  it  in  its  general  funds  here,  and 


send  its  check,  or  some  snbatitnte  of  Its 
own  procurement  satisfactory  to  the  New 
York  brokers.  We  have  had  this  case  in 
consultation  three  times,  and  have  each 
of  us  gone  over  It  with  anxious  care.  We- 
feel  and  believe  that  the  case  presents  the 
question  in  the  scales  nicely  balanced. 
With  some  hesitation,  we  have  come  to  the- 
conclusion  that  in  the  course  of  dealing  pur- 
sued in  the  case,  under  the  facts,  the  simple- 
relation  of  creditor  and  debtor  was  estab- 
lished between  MaJ.  Downing  and  the  bank, 
and  that  therefore,  the  relief  prayed  by  the 
complainant  cannot  be  granted.  It  results 
that  the  decree  of  the  chancellor  will  be  af- 
firmed, with  costa 

NEIL,  J.,  concurs. 

BARTON,  J.  I  am  compelled  to  dissent 
as  I  think,  for  the  purposes  of  this  suit 
that  the  relation  of  principal  and  agent  or 
trustee  and  cestui  que  trust,  is  established, 
and  that  the  funds  were  kept  separated 
and  distinguished,  and  have  been  clearly 
traced,  and  that  complainant  Is  entitled  to 
recorer. 

On  Rehearing. 

(March  4,  1896.) 

This  Is  a  petition  to  rehear  this  case,  decid- 
ed at  a  previous  day  of  the  term.  We  had 
this  case  under  earnest  consideration  and  con- 
sultation a  number  of  times  betote  our  pre- 
vious opinion  was  handed  down,  and,  after 
further  examination,  we  believe  that  the  opin- 
ion formeriy  delivered  by  us  fully  states  the 
facts  as  disclosed  by  the  record',  and  the  law 
applicable  thereto.  The  <q;»inion  shows  that 
the  court  came  to  the  conclusion  expressed  in 
it  after  careful  deliberation,  but  with  some 
hesitancy,  and  that  the  court  was  divided,  one 
member  dissenting.  The  earnest  and  able 
petition  to  rehear  insists  that  our  finding  of 
facts  is  not  8U8talne<(  The  petition  states 
that  the  court  says  that  Downing  Intended  to 
engage  in  gambling  speculation,  and  contends 
that  there  Is  nothing  in  the  record  to  Justify 
this  characterisation  of  the  deal  he  made 
through  the  Bank  of  Commerce  or  its  cashier. 
The  opinion  does  say:  "Under  the  method  pur- 
sued in  this  species  of  seml-gambllng  specula- 
tion, Mr.  Downing  was  to  face  the  results  as 
bet,ween  himself  and  the  Bank  of  Commerce." 
As  learned  counsel  of  petitioner  thinks  the  nse 
of  the  phrase  "seml-gambllng  speculation" 
may  prejudice  his  client's  cause  before  the  su- 
preme court,  we  take  pleasure  In  withdrawing 
it  and  substituting  therefor  the  phrase  "this 
species  of  speculation  on  margin."  We  did 
not  Intend  by  the  use  of  the  term  to  say  that 
it  was  under  the  ban  of  the  law,  but  numerous 
cases  and  seven  text-books  class  It  outright  as 
gambling.  The  petition  says  "that  the  fart 
that  MaJ.  Downing  went  to  a  reputable  bank 
to  purchase  stock,  Instead  of  going  to  some 
one  of  the  numerous  brokerage  concerns. 
Shows  that  he  was  not  deslroiu  of  speculating 
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dimply."  While  the  Bank  of  Cummerce  was 
a  bank,  It  was  also  a  brokerage  concern,  If 
the  averments  of  the  bill  of  petitioner  are  to 
be  believed;  for  therein  it  is  alleged  that 
March  10,  1893,  "said  bank  was  engaged  in 
a  general  banking  business  in  the  city  of 
Nashville,  Davidson  county,  Tennessee,  and 
also  acting  as  broker,  as  it  had  the  right  to  do 
under  its  charter."  It  is  very  true  that,  so 
far  as  is  disclosed  by  the  record,  this  deal  Is 
the  only  transaction  that  occurred  between 
Maj.  Downing  and  this  bank.  But  the  very 
nature  of  his  order  involved  knowledge  on  the 
part  of  Maj.  Downing  as  to  the  method  and 
manner  of  Its  execution.  The  opinion  for- 
merly handed  dovm,  as  we  believe,  stated  the 
simple  plain  fact  and  truth,  wherein  it  said 
"that  Mr.  Downing  knew  at  the  time  he  re- 
quested the  Bank  of  Commerce,  through  its 
cashier,  Mr.  Brooks,  to  purchase  the  shares  of 
stock  which  he  desired  to  speculate  in  on  a 
margin,  that  the  purchase  would  be  made 
through  brokers  in  New  York."  He  also 
knew,  or  must  t>e  taken  to  have  known,  from 
the  course  of  dealing  in  such  business,  that 
the  bank  here  would,  as  to  the  New  York 
brokers,  be  responsible  for  the  margins.  It 
is  equally  true  that  Maj.  Downing  exi)ected 
the  bank  to  buy  the  stock  In  New  York,  in  its 
own  name,  and  through  brokers  there,  on  a 
margin,  and  to  use  Its  own  money  or  Its  equiv- 
alent in  doing  so.  This  was  what  was  ac- 
tually done.  He  expected  to  pay  the  bank 
here  what  It  advanced  to  the  New  York  bro- 
kers. When  he  honored  the  draft  of  the  bank 
here  for  the  margin,  be  did  not  expect  the 
bank  to  forward  his  money  to  New  York,  but, 
on  the  contrary,  expected  the  bank  here  to  put 
It  in  Its  general  funds,  and  sent  its  check,  or 
some  substitute  of  its  own  procurement,  to 
meet  its  obligation  in  connection  with  the 
«tock  in  New  York.  In  the  main,  the  peti- 
tion Is  an  able  application  to  reopen  the  case 
for  reargument  of  the  law  applicable  to  the 
facts,  phrased  and  stated  In  the  form  desired 
by  the  petitioner.  We  feel  constrained  to  re- 
atflrm  our  former  opinion,  except  as  to  the 
phrase  used  in  It,  to  wit,  "this  species  of  seml- 
gambliug  speculation,"  as  hereinbefore  indi- 
cated, and  to  dismiss  the  petition. 

NEIL,  J.,  concurs. 

Affirmed  orally  by  supreme  court,  March  12, 
1896. 


STATE  ex  rpl.  WALKER.  Atty.  Gen.,  t. 
RBBENAOK. 

(Supreme  Court  of  Missouri.     July  15,  1896.) 

HcHooi.  DiKBCTOft  —  Elioibilitt  —  Fkacdulbnt 
Patmcnt  or  ScaooL  Tax. 
A  candidate  for  the  office  of  school  di- 
rector in  the  board  of  president  and  directors  of 
the  St.  Louis  public  schools,  who,  to  be  eligible 
to  the  office  under  the  statute,  most  have  paid 
a  school  tax  In  the  city  for  two  consecutive 
.jears  immediately  preceding  his  election,  with- 


in a  few  days  prior  to  the  election  obtained  a 
state  merchants'  license  for  the  two  preceding 
years  for  a  co-partnership  of  which  he  was  then 
a  member,  and  paid  the  license  tax  thereon,  al- 
though the  firm  had  in  fact  been  in  existence  for 
only  a  fraction  of  the  last  year,  and  he  had  no 
assessable  property  subject  to  tax  for  the  pre- 
ceding year.  BelcL,  that  such  payment,  not  be- 
ing of  a  lawful  tax,  was  fraudulent,  and  did  not 
render  the  candidate  eligible  to  the  office. 

In  banc.  Proceeding  on  relation  of  the 
attorney  general  against  Hermann  H.  Rebe- 
nack  to  oust  him  from  the  office  of  school 
director  of  the  city  of  St  Louis.  Writ  of 
ouster  granted. 

The  Attorney  General,  for  relator.  Aug. 
Rebenack,  for  respondent. 

GANTT,  J.  This  is  a  proceeding  by  quo 
warranto,  by  the  attorney  general  in  his  of- 
ficial character,  to  oust  the  respondent  from 
the  office  of  school  director  in  the  board  of 
president  and  directors  of  the  St  Louis  pub- 
lic schools.  Into  which  it  is  alleged  he  has 
Intruded  himself  without  authority  of  law. 
The  respondent,  in  his  return,  claims  title 
to  said  office  by  virtue  of  an  election  held 
on  the  3d  day  of  March,  1806,  in  the  Third 
school  district  of  the  city  of  St.  Louis,  under 
and  by  virtue  of  the  orders  of  said  board  of 
president  and  directors  of  St.  Louis  public 
schools,  at  which  said  election  he  received 
the  highest  number  of  votes  cast  for  director 
in  said  district  He  further  avers  that  at 
the  time  he  was  elected  he  was  possessed 
of  and  i)ow  possesses  all  the  qualifications 
required  under  and  by  virtue  of  the  laws 
governing  said  school  board  to  constitute  him 
eligible  to  said  office  of  director  therein; 
that  Is  to  say,  among  other  qualifications, 
respondent  was  at  said  time  a  free  (white) 
male  citizen  over  the  age  of  twenty-one 
years,  and  had  for  more  than  two  consecu- 
tive years  previously  resided  in  said  Third 
district  in  the  city  of  St  Louis,  was  a  citizen 
of  the  United  States,  had  paid  a  city  tax, 
and  "had  paid  a  school  tax  therein  for  two 
consecutive  years  immediately  preceding  his 
election  as  such  director,"  and  was  under 
no  disability  imposed  by  law;  denied  that 
he  had  usurped  said  office.  The  attorney 
general  replied  to  this  return,  and  traversed 
all  the  material  averments  thereof,  and  spe-. 
clflcally  "denied  tha*  respondent  had  for 
two  consecutive  years  immediately  preced- 
ing his  election  paid  a  school  tax  In  the  city 
of  St  Louis."  On  the  hearing  in  this  court 
respondent  offered  in  evidence  the  official 
returns  of  the  election  held  for  director  in 
the  Third  school  district  March  3,  1896,  from 
which  It  appears  that  respondent  received  at 
said  election  863  votes.  Dr.  Felix  Spinzig,416, 
and  George  Blumenberg,  103,  giving  re- 
spondent a  clear  majority  over  both  of  his 
opponents  of  344  votes.  Respondent  then  of- 
fered the  following  documents  to  prove  that 
he  had  paid  school  taxes  In  said  city  of  St 
Louis  for  two  consecutive  years  immediate- 
ly preceding  his  election  as  such  director: 
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Merobants  State  License. 

State  of  Missouri. 

CItj  Collector'*  Offloc 
M'ir. 

:l 

18M. 

St.  Loals,  If  o. 


To  all  who  shall  see  these  presents— G-reet- 
ins: 

Know  ye,  that  Cult  &  Rebenaok  having 
on  the  iid  day  of  Maroh,  in  the  year  of  our 
Lord,  eighteen  hundred  and  ninety-four, 
paid  Henry  Ziegenhein,  Colleotor,  within 
and  for  the  City  of  St.  Louis,  the  sum  of  One 
15//100  Dollars,  being  the  annual  State  tax 
imposed  on  them  as  venders  of  Maruhandise. 

Therefore,  the  said  Cuff  &  Rebenack  is 
hereby  authorized  to  vend  Merchandise  at 
any  one  place  within  the  said  City  for  the 
term  ending  on  the  first  day  of  July,  1895. 


1 

State  Tax  $    15 

In   testimony  whereof, 

It 

State  Int.                     I,  H.  J.  Pocock,  nave 

91 

Tax             $    10           hereunto  set  my  hand 

i 

iitehoolTazS   40          and  affixed  the  seal  of 

= 

fee             $    50/115  said  city,  this  3d  day 
of  March,  1898. 

1 

H.  J.  Pocock, 

S 

Register. 

i: 

Countersigned: 

Isaac  H.  Sturgeon, 

CQ 

Comptroller. 

Granted  this  8d  day  of  March,  1890. 

Hey.  Ziegenbeln,  Collector. 
No.  4896.           Per  U.  Guenther,  Deputy. 

Indorsed: 

This  license  was  paid  on  the  3d  day  of 

March,  1896,  by  Herman  H.  Rebenack  per- 

sonidly.              Henry  Ziegenbein, 

Colleotor  of  the  Revenue, 

Dram  and. 

Kerchan 

Cl« 

»rk. 

ts  State  Ltcenseb 

State  of  Missouri. 

aty  Colle  tor's  Offlo*. 

Ftb. 

27 

18M. 

St.  LoalR.  Uo. 

To  all  who  shall  see  these  presents—Greet- 
ing: 

Enow  ye,  that  Cuft  &  Rebenack  having 
on  the  27  day  of  Feb.  la  the  year  of  our 
Lord,  eighteen  hundrei  and  ninety-five, 
paid  Henry  Ziegenhein,  Collector,  within 
and  for  the  City  of  St.  Louis,  the  sum  of 
Two  45/100  Dollars,  being  the  annual  State 
tax  imposed  on  them  as  Venders  of  Mer- 
chandise. 

Therefore,  the  said  Cuff  &  Rebenaok  is 
hereby  authorized  to  vend  m'^rcbandise  at 
any  one  place  within  said  City  for  term 
ending  on  the  first  da/  of  July,  1896. 


State  Tax 
State  Int. 
Tax  C 

School  Tax  $ 
Fea 


$      15 


80 
TlHO 

50 
845 


In  testimony  whereof,  I, 
H.  J.  Pocock,  Register 
of  the  City  of  St.  Louis, 
have  hereunto  set  my 
hand  and  affixed  the 
seal  of  the  said  City, 
this  27  day  of  Feb.  1895. 
H.  J.  Pocock, 

Register. 
Countersigned; 

Isaac  H.  Sturgeon, 

Comptroller. 
Granted  this  2d  day  of  Feb.,  189S. 

Hey.  Ziegenhein,  Colleotor, 
No.  4440.  Per  Arnold,  Deputy. 

Indorsed: 

This  license  was  paid  on  the  37th  day  of 
February,  1896,  by  Herman  H.  Rebenack, 
personally.         Henry  Ziegenhein, 

Colleotor  of  the  Revenue. 
Dramand, 

Clerk. 


Merchants  City  License. 

City  of  St  Lonis. 

180S.  1896. 


City  Collector's  Offlo*. 
Feb. 

27 

18M. 

St.  Lonls.  Uo. 


To  all  who  shall  see  these  presents— Greet- 
ing: 
Know  ye,  that  Cnff  &  Rebenack,  having 
paid  to  Henry  Ziegenhein,  Collector  of  the 
City  of  St.  Louis,  tbe  sum  of  Five  60/100 
DoUars,  being  the  tax  and  Uoense  upon 
them  as  a  Merchant 

Therefore,  the  said  Cuft  &  Rebenack  is 
hereby  authorized  to  sell  any  goods,  wares 
and  merchandise  of  any  description,  except 
as  otherwise  prorlded  by  ordinance,  at  any 
one  store,  stand  or  place  of  business  within 
the  City  or  at  the  Merchants'  Exchange,  for 
the  year  ending  on  the  first  Moniuy  of 
July,  1886. 

Tax  t  60    In  testimony  whereof,  I, 

license       15.00       Isaac     H.      Sturgeon. 
Total  15.60       ComptroUer  of  the  City 

of  St.  Louis,  have  here- 
unto set  my  hand,  this 
il  day  of  Feb.,  1895. 
Isaac  K.  Sturgeon, 
A)  test:  Comptroller. 

H.  J.  Pooock, 

Register. 
Delivered  this  27  day  of  Feb.,  1895. 

Hey.  Ziegenhein,  Collector. 
Per  Arnold,  Deputy. 
Indorsed: 

This  license  was  paid  on  the  27th  of  Feb- 
ruanr,  1896,  by  Herman  H.  Rebenack,  per- 
sonally. Henry  Ziegenhein, 

Colleotor  of  the  Revenue. 
Dramand, 
Clerk. 

Merchants  Cit7  Lloense. 

City  of  St  Louis. 

1894.  1896. 


City  Collector's  Offle*. 
Mar. 

» 

18SC 

St.  Loals.  Uo. 


Tax         S  30 

License  tS  00 
Total      tsao 


To  all  who  shall  see  these  presents— Greet- 
ing: 
Know  ye,  that  Cuff  &  Rebenack  having 
paid  to  Henry  Ziegenhein,  Collector,  of  the 
City  of  St,  Louis,  the  sum  of  Five  20/100 
Dollars,  being  the  tax  and  license  upon 
them  as  a  Merchant 

Therefore  the  said  Cuff  &  Rebenack,  is 
hereby  authorized  to  sell  any  goods,  wares 
and  merchandise  of  any  description,  except 
as  otherwise  provided  by  ordinance,  at  any 
one  store,  stenil  or  place  of  business  within 
the  City  or  at  the  Merchants'  Exchange,  for 
the  year  ending  on  the  first  Monday  of 
July,  l<i95. 

In  testimony  whereof,  I, 
Isaac  H.  Sturgeon, Comp- 
troller of  the  City  of  St 
Louis,  have  hereunto  set 
my  hand,  this  2ad  day  of 
March,  1395. 
Isaac  H.  Sturgeon, 
Attest:  Comptroller. 

H.  J.  Pooock, 

Register. 
Delivered  this  3d  dav  of  March,  1895. 

Hey.  Ziegenhein,  Collector. 
No.  4856.  Per  A.  Guenther,  Deputy. 

Indorsed : 

This  License  was  paid  on  theSd  of  Maroh, 
1896,  by  Herman  H.  Rebenack  personally. 
Henry  Ziegenhein, 

Collector  of  the  Revenue^ 
Dramand, 

Clerk. 
Digitizeapy  ■<JKJ\JWi\^ 
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The  respondent  testified  in  his  own  behalf 
that  in  Jane,  189S,  be  formed  a  partnership 
with  one  Frederick  Cuff  in  the  manufacture 
and  sale  of  disinfectants;  that  be  had  paid 
the  above  taxes  and  license  fees  in  person. 
CufF  also  testified  that  tbe  partnership  be- 
tween himself  and  Rebenack  was  formed  in 
tbe  latter  part  of  June,  1896,  or  beginning  of 
July,  1885;  tliat  they  did  business  under  the 
name  and  style  of  West  Disinfectant  Ck>m- 
pany.  This  company  furnished  the  school 
board  large  quantities  of  disinfectants. 

1.  The  sole  question  for  determination  is 
whether  respondent  la  ineligible  for  the  po- 
sition of  director  in  said  board  by  reason  of 
his  failure  to  pay  school  taxes  in  said  city 
for  two  consecutive  years  immediately  pre- 
ceding his  said  election  on  March  3,  1896,  as 
required  by  the  laws  governing  said  school 
board.  2  Rev.  St.  1889,  p.  2172,  {  7;  Laws 
1887,  {  5,  p.  273.  It  will  be  observed  that 
Exhibit  3  above  set  out  is  a  state  merchant's 
license,  and  authorizes  "Cuff  and  Rebenack" 
to  vend  merchandise  at  any  one  place  in  the 
city  of  St  Louis  for  a  term  ending  July  1, 
1895.  It  recites  that  this  firm,  which  was 
not  formed  until  the  latter  part  of  June,  1895, 
had  on  March  2, 1804,  paid  Henry  Ziegenhein 
$1.15  as  the  annual  tax  levied  upon  them  as 
venders  of  merchandise,  of  which  sum  40 
cents  was  a  school  tax.  But  Pocock,  the  reg- 
ister, and  Mr.  Sturgeon,  the  comptroller,  cer- 
tify upon  this  same  paper  that  this  license 
uiton  which  this  tax  was  paid  was  not  grant- 
ed until  March  2,  1886,— tbe  day  before  the 
election  was  held.  A  more  transparent 
scheme  to  evade  the  law  requiring  the  pay- 
ment of  a  school  tax  by  a  school  director  for 
two  years  Immediately  preceding  his  election 
can  Iiardly  be  conceived.  It  not  only  contra- 
dicts itself,  but  is  directly  impeached  by  the 
respondent's  own  evidence.  It  recites  tbe  ex- 
istence of  a  firm  and  the  obtaining  of  a 
license  by  said  firm  on  March  2,  1891,  which 
both  partners  swear  was  not  formed  until  the 
latter  part  of  June  or  first  of  July,  1895.  It 
pretends  to  authorize  them  to  vend  merchan- 
dise up  to  July  1,  1895,  when  in  truth  and 
in  fact  it  was  not  issued  until  March  2,  1896, 
the  day  prior  to  the  holding  of  the  edection 
on  March  3,  1896.  Said  firm  bad  no  right  to 
deal  as  merchants  without  having  first  ob- 
tained said  license.  Rev.  St.  1889,  g  6895. 
As  Rebenack  was  not  a  co-partner  of  Cuff's 
until  the  latter  part  of  June,  1895,  and  was 
in  no  manner  liable  for  a  merchant's  license 
tax  prior  to  the  formation  of  the  said  firm, 
it  is  i)alnfally  evident  that  it  was  a  bungling, 
fraudulent  scheme  to  qualify  him  for  the 
office  of  school  director  by  issuing  a  tax  re- 
ceipt for  a  year  in  which  he  had  no  assessa- 
ble property,  and  upon  a  business  in  which 
he  was  not  engaged.  It  is  very  plain  that 
this  paper  is  no  evidence  of  the  payment  of 
a  school  tax  by  Rebenack  for  the  year  1886, 
not  even  the  20  cents  which  be  claims  to 
have  paid.  Elxhiblt  4  Is  also  another  bald 
and  palpable  subterfuge  to  qualify  respond- 


ent It  also  is  a  merchant's  license,  granted 
February  27,  1895,  by  Pocock,  the  register, 
and  coimtersigned  by  Isaac  Sturgeon,  comp- 
troller. It  recites  that  Cuff  &  Rebenack,  on 
27th  February,  1895,  paid  Zeigenbein,  col- 
lector, $2.45  annual  state  tax  imposed  on 
them  as  venders  of  merchandise,  and  author- 
ized them  to  vend  mercliandise  until  July 
1,  1896.  Upon  the  paper  itself  the  collector 
certifies  this  tax  was  in  fact  not  paid  until 
February  27,  1896,  four  days  before  the  elec- 
tion; but  the  fact  remains  that,  whenever 
paid,  it  was  an  attempt  to  impose  on  the 
board  evidence  that  Hebenack  had  been,  dur- 
ing all  the  time  from  February  27,  1895,  to 
February  27,  1886,  a  member  of  the  firm  of 
Cuff  &  Rebenack,  whereas  he  was  not  a 
member  of  tliat  firm  until  July  1,  1895,  and 
had  no  license  as  a  merchant  for  the  time  it 
purports  to  cover.  The  other  two  exhibits, 
5  and  6,  are  merely  city  license,  and  no 
school  tax  is  paid  thereon;  so  that  it  is  per- 
fectly apparent  that  there  is  no  evidence  be- 
fore us  that  respondent  was  the  ownei'  of 
any  property  upon  which  he  was  liable  for 
a  school  tax  prior  to  July  1,  1896;  that  be- 
tween that  date  and  March  3,  1896,  it  was 
neither  possible  nor  lawful  to  collect  from 
him  school  taxes  for  two  consecutive  years. 
At  most,  there  could  have  been  collected  of 
and  from  him  and  his  firm  of  Cuff  &  Rebe- 
nack the  proportional  tax  from  July  1,  1895, 
to  June  1,  1S96. 

This  very  clearly  appears  from  section 
6921,  Rev.  St  1889,  which  provides  that: 
''When  any  person  sbail  commence  the  busi- 
ness of  merchandising  in  any  county  in  this 
state  after  tbe  first  Monday  in  June  in  any 
year,  be  shall  execute  a  bond  as  provided  for 
in  section  6897  conditioned  that  be  will  on 
the  &ret  day  of  November  next  succeeding 
furnish  to  the  collector  of  his  county  a  state- 
ment verified  as  herein  required  of  the  larg- 
est amount  of  goods,  wares  or  merchandise 
which  he  bad  on  baud  or  subject  to  his  con- 
trol, whether  owned  by  himself  or  consigned 
to  him  for  sale,  on  the  first  day  of  any  month 
between  the  time  when  he  commenced  busi- 
ness as  a  merchant  and  tbe  said  first  day  of 
November  next  succeeding;  upon  which  state- 
ment he  shall  pay  the  same  rate  of  tax  as 
other  merchants  to  be  estimated  as  the  time 
from  the  day  on  wliich  be  commenced  busi- 
ness to  the  first  Monday  of  June,  next  suc- 
ceeding sliall  be  to  one  year."  The  city  or- 
dinances of  St.  Louis  conform  to  this  statu- 
tory regulation  also  as  to  city  licenses.  Or- 
dinances St  Louis  1887,  "Merchants,"  H 
1470-1480,  incl.  The  dty  of  St.  Louis  hav- 
ing adopted  the  scheme  and  charter,  from 
that  time  forth  bore  the  same  relation  to  the 
state  as  any  county  thereof  in  the  collection 
of  revenue  and  performing  the  other  func- 
tions which  had  prior  to  that  time  devolved 
upon  the  county  in  its  relation  to  tbe  state, 
and  this  section  applies  to  the  city  of  St. 
Louis  as  much  as  to  any  county  in  the  state. 
Article  8,  {  23,  Const  Mo.  1873;    State  v. 
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Tracy.  M  Mo.  217,  6  a  W.  700.  As  Cuff  & 
Rebenack  commoiced  business  as  a  firm 
about  the  1st  of  July,  18%,  tbeir  tax  rate 
was  necessarily  estimated  In  the  proportion 
that  the  time  from  July  1,  1895  to  June  1, 
1806,  bore  to  one  year  It  Is  evident  that  this 
part  of  a  year  covered  the  whole  period  for 
which  that  firm  was  assessable,  and,  Instead 
«f  two  consecutive  years,  it  was  only  a  frac- 
tion of  one  year.  It  requires  no  argument 
to  demonstrate  that  Rebenack  was  In  no 
manner  liable  for  Cuff's  taxes  prior  to  the 
formation  of  the  co-partnership,  or  to  show 
that  the  Individual  license  of  Cuff  previous 
to  that  time  would  not  authorize  the  firm  to 
deal  in  merchandise  after  Its  formation.  It 
must  be  borne  in  mind  that  no  person  or  co- 
partnership Is  authorized  to  deal  as  a  mer- 
chant without  having  first  obtained  a  license 
according  to  law.  Section  6885,  Rev.  St. 
1889.  For  some  Inscrutable  purpose  the  col- 
lector, register,  and  comptroller  have  com- 
mingled the  license  and  the  payment  of  the 
tax  thereon  into  one  nondescript  Instrument, 
and  respondent  seeks  to  uphold  his  title  to 
this  office  by  a  claim  of  payment  of  a-  school 
tax  levied  on  this  mercliant's  license,  where- 
as by  the  law  of  the  state  he  was  not  a  mer- 
chant, and  had  no  right  to  deal  as  such  until 
he  obtained  his  license.  The  conditions  for 
securing  a  license  are  the  execution  of  the 
bond,  to  be  approved  by  the  collector,  condi- 
tioned for  the  payment  of  the  tax  that  may 
be  due  upon  such  license,  and  the  payment 
simply  of  the  license  fees,  which  are  pre- 
scribed by  section  6003  to  be  50  cents  to  the 
clerk  and  25  cents  each,  to  the  collector,  for 
the  bond  and  statement.  Sections  6807,  6901, 
6003.  In  the  city  of  St.  Louis  it  is  the  duty 
of  the  register  to  perform  the  duties  of  the 
county  clerk  in  relation  to  the  issuing  of 
licenses  and  extending  the  school  taxes  there- 
on. State  V.  Tracy,  94  Mo.  217,  6  S.  W.  709. 
The  city  also  requires  an  occupation  tax  and 
license  fee  of  its.  merctiants,  which  are  both 
collected  at  the  same  time  by  the  collector. 
In  this  case  respondent  had  no  license  to 
deal  as  a  merchant  until  February  27,  1896, 
when  for  the  first  time  the  firm  received  its 
license.  But  no  school  tax  could  be  lawfully 
assessed  on  that  license  until  the  first  Mon- 
day In  June  thereafter,  when  the  firm  was 
required  to  file  a  statement  of  the  greatest 
amount  of  merchandise  on  hand  at  any  time 
between  first  Monday  in  March  and  first 
Monday  In  June.  This  school  tax  being  an 
ad  valorem  tax,  the  statement  constituted 
the  assessment  upon  which  It  was  leviable, 
and  the  same  Is  true  of  the  other  so-called 
license  of  March  2, 1806.  Upon  neither  could 
there  have  been  a  statement  filed  as  required 
by  law,  and  a  school  tax  extended  by  the 
register,  after  the  licenses  were  granted  prior 
to  the  election  on  March  3,  1806.  It  is  there- 
fore perfectly  clear  that  the  collector  had  no 
warrant  for  the  collection  of  a  school  tax  on 
either  of  aald  licenses;  ttiat  the  said  firm 
was  not  authorized  to  do  business  as  mer- 


chants prior  to  February  27,  1896;  that  the 
amount  of  merchandise  upon  which  they 
should  have  been  taxed  could  not  have  been 
known  until  after  said  election. 

In  conclusion,  the  evidence  of  respondent 
and  his  partner  show  that  respondent  had 
only  been  in  business  about  eight  montlis; 
that  his  said  firm  had  never  procured  a  li- 
cense prior  to  February  27,  1806;  that,  in 
order  to  qualify  himself  for  director,  respond- 
ent procured  one  of  these  receipts  on  Febru- 
ary 27,  1806,  and  the  other  on  March  2, 1880. 
prior  to  the  election  on  March  3,  1896;  that 
their  recitals  are  self-contradictory,  and  im- 
peached by  respondent's  own  evidence;  that 
they  utterly  fail  to  show  the  payment  of  ia.w- 
ful  school  taxes  in  said  city  by  respondent 
for  two  consecutive  years  next  preceding  bia 
election;  that  said  receipts  were  fraudulently 
contrived  to  qualify  respondent  for  said  office 
of  school  director  In  said  board  of  president 
and  directors  of  the  St.  Louis  public  schools; 
that  he  was  and  is  ineligible  to  said  office  of 
director  in  said  board  by  reason  of  his  fail- 
ure to  pay  a  school  tax  for  two  consecutive 
years  immediately  preceding  his  election. 
Accordingly  it  is  considered,  ordered,  and  ad- 
judged that  a  writ  of  ouster  be,  and  is  here- 
by, awarded,  removing  said  respondent,  H. 
H.  Rebenack,  from  said  position  and  office, 
as  director  in  the  board  of  president  and  di- 
rectors of  the  St  Louis  public  schools. 

BRACE,  0.  J.,  and  SHERWOOD,  MAC- 
FABLANE,  BURGESS,  and  ROBINSON, 
JJ.,  concur.     BARCLAY,  J.,  absent. 


STATE  ex  rd.  HOFFMAN  v.  WITHROW, 

Judge. ' 

(Supreme  Conrt  of  Missouri.    July  IS,  1896.) 

Bill  or  Excsptions— Sbttlbmbiit— Rulb  or 
Court. 
Rule  31  of  the  St.  Louis  circuit  court,  re- 
<iuiring  bills  of  exceptions  to  be  prepared  and 
served  within  10  days  after  any  ruling  at  a 
special  term  which  is  excepted  to,  and  prohibit- 
ing the  signing  of  any  bill  by  the  judge  unless 
served  within  such  dme,  is  an  abridgment  of 
the  rights  of  litigants  under  Rev.  St  1889,  { 
2168,  which  provides  that  exceptions  taken  dur- 
ing a  trial  may  be  reduced  to  writing,  and  filed 
during  the  term  at  which  taken,  and  it  is  the 
duty  of  a  trial  judge  to  settle  a  bill  if  properly 
prepared,  served,  and  presented  at  any  time 
during  the  term.     Barclay,  J.,  dissenting. 

In  banc.  Application,  on  relation  of  Hoff- 
man, for  a  writ  of  mandamus  to  James  E. 
Witlirow,  judge  of  the  St  Louis  circuit  court. 
Peremptory  writ  awarded. 

Julian  Laughlin  and  Jas.  P.  Maginn,  for 
relator.  Jos.  S.  Laurie  and  O.  P.  &  J.  D. 
Johnson,  for  respondent 

BUROESS,  J.  On  petition  of  plaintiff  an 
alternative  writ  of  mandamus  was  iasned 
by  this  court  to  defendant,  Withrow,  as 
judge  of  the  circuit  court  of  the  city  of  St 
Louis,  commanding  him  to  show  cause  why 

1  For  discenting  opinion,  see  36  S.  W.  1038. 
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he  should  not  sign  a  certain  bill  of  exceiH 
tlons  In  an  action  pending  in  the  special  term 
of  the  circuit  court  over  which  he  presides. 
The  facts  as  stated  bj  defendant,  and  which 
are  admitted  to  be  substantially  correct  by 
relator,  are  as  follows:  "The  substantial  al- 
legations of  the  alternative  writ  are  to  the 
effect  that  on  the  30th  day  of  October,  189o, 
a  cause  was  tried  in  respondent's  court, 
wherein  relator  was  plaintiff  and  the  St 
Louis  Trust  Company,  executor,  was  defend- 
ant, and  a  verdict  and  Judgment  was  ren- 
dered in  favor  of  the  defendant;  that  plain- 
tiff duly  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court  on  April 
8,  1896;  that  on  May  12,  1S06,  plaintiff  sub- 
mitted a  true  and  complete  bill  of  excep- 
tions to  defendant,  who  objected  to  the  same 
for  the  reason  that  the  same  had  not  been 
served  on  defendant  within  ten  days  after 
the  overruling  of  plaintiff's  motion  for  a  new 
trial,  as  required  by  rule  31  of  the  circuit 
court  of  the  city  of  St  Louis;  that  plaintiff 
thereupon,  op  May  16th,  tendered  said  bill 
of  exceptions  to  respondent,  and  prayed  that 
the  same  be  signed  by  him;  that  respondent 
refused  to  sign  said  bill  of  exceptions,  on  the 
ground  that  plaintiff  had  failed  to  comply 
with  the  requirements  of  said  rule  31;  that 
plaintiff  thereupon  procured  said  bill  to  be 
signed  by  bystanders,  and  again  tendered 
the  same,  so  signed,  to  the  judge,  with  the 
request  that  he  permit  the  same  to  be  filed, 
which  request  was  refused  by  the  Judge  on 
the  groiwd  that  plaintiff  had  failed  to  comply 
with  the  requirements  of  said  rule  31,  and 
that  plaintiff  thereupon,  to  wit  on  May  23d, 
took  an  appeal  to  this  court  from  the  judg- 
ment in  said  cause;  that  said  rule  is  in  di- 
rect violation  of  the  statute  (Rev.  St  §  2168), 
and  Is  therefore  null  and  void;  and,  further, 
that  even  though  said  rule  31  be  a  valid  rule, 
yet  said  judge  might,  in  the  exercise  of  a 
Judicial  discretion,  have  allowed  plaintiff's 
bill  of  exceptions  to  have  been  filed,  had  he 
seen  fit  to  do  so  "  In  consideration  of  the 
premises,  respondent  Is  ordered  to  show 
cause  why  he  should  not  sign  said  bill  of  ex- 
ceptions. By  way  of  return,  respondent  de- 
murs for  several  reasons;  among  others,  that 
It  appears  on  the  face  of  the  writ  relator  is 
not  entitled  to  the  relief  sought  Rule  31  of 
the  St.  Louis  circuit  court,  as  set  forth  in 
the  alternative  writ  Is  as  follows:  "Within 
ten  calendar  days  after  any  ruling  Is  made 
at  special  term  to  which  a  party  desires  to 
ejccept  the  party  excepting  shall  prepare  a 
bill  of  exceptions,  and  shall  cause  the  same, 
or  a  copy  thereof,  to  be  served,  as  prescribed 
by  law  for  the  service  of  notices,  on  the  ad- 
verse party,  who  shall,  within  three  calendar 
days  thereafter,  make  objections  (if  there  be 
any)  thereto.  In  writing,  on  a  separate  piece 
of  paper,  pointing  out  particularly  the  altera- 
tions and  additions  proposed  thereto,  and 
cause  the  same,  or  a  copy  thereof,  to  be 
served  In  like  manner  on  the  excepting  party. 
If  the  excepting  party  does  not  agree  to  such 
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alterations,  then  the  proposed  bill  and  al- 
terations shall  be  submitted  to  and  settled 
by  the  court  If  no  objections  be  thus  made 
to  such  bill  within  said  three  days,  all  ob- 
jections shall  be  considered  waived,  and  the 
same  shall  then,  at  the  same  term,  and  at 
least  two  days  before  the  adjournment  of 
the  term,  be  presented  to  the  court  for  sig- 
nature, if  found  correct  or  for  such  amend- 
ment as  may  conform  the  same  to  the  facts. 
And  no  bill  of  exceptions  shall  be  signed 
by  the  court  or  judge  thereof,  in  case  the  re- 
quirements of  this  rule  as  above  specified 
shall  not  liave  been  complied  with.  This 
rule  Is  not  to  apply  to  cases  in  which  the 
ruling  to  which  exception  is  taken  is  made 
within  fifteen  days  before  the  adjournment 
of  the  term,  nor  to  cases  In  which  the  bill 
of  exceptions  should  contain  only  a  motion 
which  Is  on  file  in  the  cause  and  the  ruling 
of  the  court  on  the  same.  No  execution 
shall  issiie,  without  special  leave  of  court, 
within  fifteen  calendar  days  after  a  motion 
for  a  new  trial  or  in  arrest  is  overruled." 
The  only  question  for  consideration  In  this 
case  is  whether  the  rule  of  court  before  re- 
cited is  valid.  Relator  contends  that  it  is 
void,  because  in  conflict  with  section  2168, 
Rev.  St  1889.  That  section  provides  that: 
"Such  exceptions  may  be  written  and  filed 
at  the  time  or  during  the  term  of  the  court 
at  which  it  is  taken,  or  within  such  time 
thereafter  as  the  court  may  by  an  order  en- 
tered of  record  allow,  which  may  be  extend- 
ed by  the  court  or  Judge  in  vacation  for  good 
cause  shown,  or  within  the  time  the  parties 
to  the  suit  in  which  such  bill  of  exceptions  is 
proposed  to  be  filed,  or  their  attorneys,  may 
thereafter  in  writing  agree  upon,  which  said 
agreement  shall  be  filed  by  the  clerk  in  said 
suit  and  copied  into  the  transcript  of  record 
when  sent  to  the  supreme  court  or  courts 
of  appeals.  All  exceptions  taken  during  the 
trial  of  a  cause  or  issue  before  the  same  Jury 
shall  be  embraced  in,  the  same  bill  of  ex- 
ceptions." The  circuit  court  of  the  city  of 
St  Louis  has  the  inherent  power,  irrespec- 
tive of  statutory  enactment,  to  promulgate 
and  enforce  rules  with  respect  to  proceed- 
ings and  the  order  of  business  in  it  not  in 
controvention  with  the  constitution  and  stat- 
ute; but  any  rule  which  operates  to  deprive 
a  party  of  a  right  conferred  upon  him  by 
statute,  or  which  is  in  conflict  with  its  pro- 
visions, is,  to  whatever  extent  that  may  be, 
void.  While  by  the  statute  quoted  the  flllng 
of  bills  of  exceptions  and  the  extension  of 
the  time  In  which  the  same  may  be  filed  are 
provided  for  under  the  conditions  therein 
named,  no  power  Is  conferred  upon  that 
court  to  impose  conditions  upon  which  such 
a  bill  may  be  filed,  nor  had  the  court  of  St. 
Louis  the  inherent  power  to  impose  any  such 
prerequisite  to  the  signing  of  the  bill  as  was 
done  in  the  case  in  liand.  When  relator  pre- 
pared her  bill,  and  presented  It  to  the  re- 
spondent for  his  signature.  It  was  his  duty, 
after  having  had  a  reasonable  time  to  ez- 
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amine  the  same,  to  sign  it,  If  trae;  but,  If 
untrue,  and  for  thnt  reason  he  refused  to 
sign  It,  he  should  have  so  certified  under  his 
hand,  as  required  by  section  2169,  Rev.  St. 
If  he  did  not  have  time  to  examine  the  bill 
before  the  adjournment  of  the  court  for  the 
term  at  which  It  was  presented,  then  he 
should  have  extended  the  time  for  its  filing 
by  an  order  of  record,  in  order  that  an  op- 
portunity might  be  afforded  him  in  which  to 
so  do.  When,  therefore,  the  court  undertook 
by  rule  to  require  the  party  excepting  within 
10  calendar  days  thereafter  to  prepare  a  bill 
of  exceptions,  and  cause  the  same,  or  a  copy 
thereof,  to  be  serred  on  the  adverse  party, 
a  condition  precedent  to  the  signing  of  such 
bill  by  the  judge  before  whom  the  trial  was 
had.  It  shortened  the  time  which  the  except- 
or is  given  by  statute  to  present  his  excep- 
tions, and  Imposed  upon  him  terms  more 
onerous  than  authorized  by  said  statute.  By 
the  law,  relator  was  only  required  to  pre- 
pare and  present  her  bill  to  the  court  or 
judge  for  bis  signature  within  the  time  pre- 
scribed by  the  statute,  that  is,  during  the 
term;  while  by  the  rule,  in  addition  to  this, 
she  was  required,  within  10  calendar  days 
after  any  ruling  was  made  to  which  she 
desired  to  except,  to  prepare  her  bill,  and 
cause  the  same,  or  a  copy  thereof,  to  be 
served  on  the  adverse  party,  and.  In  case 
this  was  not  done,  the  court  or  judge  was 
prohibited  from  signing  the  same.  That 
such  a  rule,  if  observed,  would  relieve  the 
court  of  much  labor,  and  greatly  facilitate 
business  therein.  Is  doubtless  true;  but  it 
seems  quite  clear  to  us  that  It  had  no  power 
to  adopt  such  a  rule  or  to  enforce  its  ob- 
servance. In  Works  on  Courts  and  Their 
Jurisdictions  it  is  said:  "A  court  cannot 
make  and  enforce  a  rule  that  will  deprive 
a  party  of  a  right  given  him  by  law  or  grant- 
ing the  right  upon  terms  more  onerous  tlian 
those  fixed  by  law."  See,  also.  People  v. 
McCiellan,  31  Gal.  lOV  Krutz  v.  Howard,  70 
Ind.  174;  Krutz  v.  Grifllth,  68  Ind.  444;  State 
V.  Gideon,  119  Mo.  94,  24  S.  W.  748;  State 
V.  Withrow  (Mo  Sup.)  36  S.  W.  43.  But 
it  is  insisted  by  defendant  that  the  rule  is 
authorized  by  section  11,  art.  17,  Rev.  St. 
1888,  Append.,  entitled  "The  St  Louis  Cir^ 
cult  Court,"  which  Is  as  follows:  "And  In 
addition  to  the  ordinary  power  of  making 
rules  conferred  by  the  general  law,  the  court 
may  make  all  rules  which  Its  peculiar  or- 
ganization may,  in  its  judgment,  require, 
difCerent  from  the  ordinary  course  of  prac- 
tice, and  necessary  to  facilitate  the  transac- 
tion of  business  therein."  And  that  its  val- 
idity has  been  sustained  by  this  court  in 
State  V.  Smith,  44  Mo.  112,  and  by  the  St 
Iiouis  court  of  appeals  In  State  v.  Boyle, 
8  Mo.  App.  604,  Append.,  and  in  State  v. 
Wickham,  Id.  The  rule  In  the  case  first 
cited  was  upheld  upon  the  ground  of  the 
peculiar  organization  of  the  St.  Louis  cir- 
cuit court  at  that  time,  which  consisted  of 
three  judges,   who  held  special  terms  for 


the  ordinary  transaction  of  business,  and 
general  terms,  composed  of  all  three  judges. 
For  the  revision  of  the  rulings  of  the  judges 
holding  separate  or  special  terms  an  appeal 
might  then  be  taken  from  the  special  to  the 
general  term,  and  from  the  general  term  to 
this  court  At  that  time  an  appeal  could 
not  be  taken  from  a  special  term  directly 
to  this  court  but  since  then  the  law  has 
been  changed;  no  general  term  Is  required 
to  be  held,  and  an  appeal  lies  from  a  special 
term  of  the  circuit  court  of  said  city,  'as 
from  all  other  circuit  courts  In  this  state, 
directly  to  the  court  of  appeals  or  to  the 
supreme  court.  No  reason  for  such  a  rule 
longer  exists,  and  it  cannot  be  upheld  upon 
the  ground  of  the  peculiar  organization  of 
the  St.  Louis  circuit  court  as  was  done  In 
that  case.  We  do  not,  therefore,  regard  It 
as  an  authority  In  this  case.  The  same  may 
be  said  with  respect  to  the  cases  of  State  v. 
Wickham.  supra,  and  State  v.  Boyle,  supra. 
Besides,  we  are  not  Impressed  with  the 
soundness  of  the  reasoning  in  the  last- 
named  case.  The  demurrer  to  the  alterna- 
tive is  overruled,  and  peremptory  writ  ordered. 

MACPARLANE,  ROBINSON,  GANTT, 
and  SHERWOOD,  JJ.,  concur.  BARCLAY, 
J.,  dissents.    BRACE,  O.  J.,  absent 


RECTOR  V.  COMPTON  et  al.» 
(Supreme  Court  of  Arkansas.     April  18,  1896.) 

Attorn  et— Compsnsatio!*— Co.sstrdctio!!  op 
oostract. 
Plaintiffs  contracted,  in  writing,  to  pros- 
ecute for  defendant  certain  suits  for  the  recov- 
ery of  land,  and,  if  successful  therein,  were  to 
receive  one-fourth  of  the  land  recovered,  or  its 
equivalent  in  value.  Pending  the  litigation, 
the  lands  were  placed  in  the  bands  of  a  receiv- 
er, who  collected  the  rents,  and  the  suits  were 
Srosecuted  to  a  successful  termination,  and  a 
eed  to  one-fourth  of  the  land  was  executed  to 
plaintiffs.  HM,  that  plaintiffs  were  not  en- 
titled to  any  portion  of  the  rents  arising  before 
the  final  determination  of  the  suits,  but  only  to 
one-fourth  thereof  after  that  tune.  Riddick, 
J.,  dissenting. 

Appeal  from  circuit  co\irt  Pulaski  county; 
Wilbur  F.  HIU,  Special  Judge. 

Action  by  U.  M.  Rose  and  W.  A.  Compton 
against  Henry  M.  Rector  to  recover  certain 
moneys  alleged  to  be  due  for  attorney's  fees. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Heniy  M.  Rector,  pro  se.  W.  B.  Hemlac- 
way,  for  appellees. 

BUNN,  C.  J.  Appellant  Rector,  employed 
appellees,  as  attorneys,  to  Institute  and  prose- 
cute all  the  suits  he  might  bring  to  recover  a 
large  number  of  lots  and  parcels  of  land  In 
and  near  the  city  of  Hot  Springs,  which  had 
been  set  apart  to  others  by  what  are  known 
as  the  "Hot  Springs  Oimmlssioners."     Ttw 
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attorneys  were  to  be  paid  as  set  fortb  in  the 
foUowlBg  contract,  to  wit:  "Agreed  between 
the  undersigned,  Henry  M.  Rector,  of  the 
first  part,  and  F.  W.  C!ompton  and  U.  M. 
Rose,  of  the  second  part,  that  said  Compton 
and  Rose  sball  attend  to  all  cases  to  be 
brought  by  Rector,  claiming  any  lands  in 
or  near  Hot  Springs  as  against  persons  claim- 
ing under  adjudications  recently  made  by  the 
Hot  Springs  commissioners;  and  for  their 
legal  services  they  are  to  be  paid  as  follows: 
(1)  One  thousand  dollars  to  be  paid  by  said 
Rector  within  one  year  from  this  date.  (2) 
Said  Rose  and  C!ompton  shall  recelye  one- 
fourth  In  value  of  all  lands  recovered  in  said 
suits,  or  its  equivalent  in  money.  If  Rector 
shall  desire  to  pay  such  value  lb  money,  then 
he  and  Compton  and  Rose  shall  each  appoint 
one  appraiser,  and  the  two  appraisers  thus 
appointed  shall  select  a  third,  and  the  deci- 
sion of  a  majority  of  them  shall  be  binding 
as  to  such  value,  which  may  be  paid  by  said 
Rector  to  Compton  and  Rose  at  any  time 
within  sixty  days  after  said  appraisement 
shall  have  been  made."  The  $1,000  were 
paid  as  agreed,  and  the  controversy  arises  as 
to  what  is  really  the  amount  of  the  remain- 
ing portion  of  the  fee.  The  suits  were  prose- 
cuted to  a  successful  termination  for  Rector 
in  the  United  States  circuit  court  for  the 
Eastern  district  of  Arkansas,  but  the  defend- 
ants took  an  appeal  to  the  supreme  court  of 
the  United  States,  and,  by  consent,  the  prop- 
erty Involved  was  placed  in  the  hands  of  a 
I'ecelver,  who  collected  the  rents,  in  part,  and 
reported  the  same  at  the  final  termination  of 
the  litigation.  It  also  appears  that  the  de- 
fendants in  those  suits,  when  they  were  final- 
ly decided,  paid  to  the  said  attorneys  certain 
of  the  rents  due.  It  Is  not  stated  in  the  rec- 
ord, except  in  the  most  general  terms,  but 
the  suits,  being  In  the  nature  of  proceedings 
in  ejectment,  for  the  adjudication  of  the  ti- 
tle, carried  the  accrued  rents,  as  we  infer, 
only  the  amount  being  left  to  be  ascertained, 
and  this,  perhaps,  was  done  on  the  evidence 
In  the  m.<iin  case.  Of  this,  however,  the  rec- 
ord does  not  speak  definitely.  The  parties, 
by  agreement,  and  vrlth  the  approval  of  the 
United  States  court,  have  so  arranged  the 
matter  as  that  the  only  thing  before  this 
court  is  the  proper  construction  of  the  con- 
tract; and  this  Is  made  more  necessary  by 
the  death  of  Compton. 

Unfortunately,  we  are  not  aided  by  any  au- 
thorities to  which  we  have  been  cited  by 
either  of  the  parties,  and  are  unable  of  our- 
selves to  find  any  directly  in  point.  It  is 
evident  that  the  deferred  part  of  the  fee  was 
not  only  conditioned  upon  the  success  of  the 
prosecution  of  the  suits,  but  was  also  not  due 
until  the  final  termination  of  those  suits. 
When  that  event  should  occur,  Rector  was  to 
pay  in  property  specifically,  or  in  cash  ac- 
cording to  Its  value,  and  in  either  case  one- 
fourth  of  the  land  gained.  He  elected  to  per- 
form his  contract  by  giving  the  one-fourth 
of   the   land   specifically.    This,   of  course, 


necessitated  his  making  a  deed  to  that  por- 
tion to  the  appellees.  Presumably,  this  deed 
was  in  the  usual  form  of  deeds  of  convey- 
ance of  lands,  for  there  is  nothing  in  the  con- 
tract to  indicate  that  it  was  or  should  be  oth- 
erwise. If  this  be  true,  the  previously  ac- 
crued rents— that  is,  the  rents  which  had  ac- 
crued previous  to  the  final  Judgment  in  the 
suits — belonged  to  appeltant,  for  without 
some  specific  words  to  that  effect  In  the 
deed,  or  in  a  separate  written  instrument, 
we  do  not  think  the  grantee  can  claim  rents 
previous  to  the  date  of  bis  vestiture  of  title, 
either  equitable  or  legal,  for  a  deed  in  the 
usual  form  has  no  retroactive  effect  ordinari- 
ly, if  ever.  Again,  whatever  may  have  been 
the  effect  of  ejectment  proceedings  in  the 
earlier  times  of  our  Jurisprud^ice,  it  has 
long  been  a  universal  rule  that  In  such  suits 
the  recovery  of  the  corpus  of  the  estate  and 
the  accrued  rents  Involve  only  one  proceed- 
ing. This  being  true,  and  the  general  rule 
being  that  a  suit  for  the  recovery  of  land 
and  for  the  recovery  of  the  accrued  rents 
and  profits  thereof  involves  only  one  litiga- 
tion. If  a  fee  is  stipulated  in  the  contract  It 
covers  the  services  in  the  whole  case.  See 
Sand.  &  H.  Dig.  i  2583.  By  the  terms  of  the 
contract,  at  the  favorable  termination  of  the 
suits,  the  parties  were  to  cause  the  recovered 
lands  to  be  valued  by  appraisers;  and  Rec- 
tor, If  he  should  so  choose,  might  fulfill  the 
obligation  by  paying  to  the  attorneys  one- 
fourth  of  the  value  of  the  lands  thus  ascer- 
tained. In  money,  or  he  might  set  apart  to 
them  one-fourth  of  the  land  in  value  specific- 
ally. It  could  hardly  be  contended  that.  In 
making  this  appraisement,  these  appraisers 
should  ta&e  into  consideration,  as  part  of 
the  land,  the  past  accrued  unpaid  rents.  T%e 
evident  meaning  of  the  contract  in  this  re- 
spect is  that  the  land,  as  it  should  then  be, 
should  be  valued  by  the  appraisers,  and,  ac- 
cording to  this  valuation,  the  fee  could  be 
paid.  The  case  is  not  without  difilculty  both 
as  to  the  proper  construction  to  be  given  to 
the  contract,  and  also  as  to  the  real  equities 
of  the  matter;  but  we  are  not  to  Judge  ex- 
cept upon  the  meaning  of  the  language  of  the 
contract.  In  the  light  of  the  circumstances 
surrounding,  as  appears  from  the  record. 
The  appellees  are  entitled  to  their  one-fourth 
of  the  rents  and  profits  since  the  date  of  the 
final  termination  of  the  suits,  by  the  decision 
of  the  supreme  court  of  the  United  States, 
but  not  those  accrued  before  that  time.  Re- 
versed and  remanded,  to  be  proceeded  with 
in  accordance  with  this  opinion. 

RIDDICK,  J.  (dissenting).  I  am  unable  to 
concur  In  the  opinion  of  the  court  In  this 
case.  The  facts  are  plain.  Rose  and  Comp- 
ton agreed,  as  attorneys,  to  bring  and  prose- 
cute actions  to  recover  lands  claimed  by 
Rector,  and  Rector  agreed  to  give,  in  return 
for  such  services,  $1,000  in  money,  and  also 
"one-fourth  In  value  of  the  lands  recovered  in 
said  suits,  or  its  equivalent  in  money."   Notb- 
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Ing  was  ontd  atwot  rents  either  In  tbe  ood> 
tract  or  by  the  partiea,  but  a  large  portion  of 
the  lltlgatloo  was  concerning  rents.  Tbe 
question  to  be  determined  Is  whether  the  ap- 
pellees are  entitled  to  receive  any  portion  of 
the  rents  recovered  by  them,  and  which  grew 
«ut  of  the  land  after  the  litigation  com- 
aienced.  I  maintain  that  a  reasonable  con* 
stroction  of  this  contract  gives  them  one- 
(onrth  of  the  rents  recovered.  If  the  partiea 
who  were  in  possession  of  the  lands  had  de- 
clined to  contest  the  action,  and  had  sur- 
rendered the  possession  on  the  day  tbe  ac- 
tion was  commenced,  there  would  be  no 
doubt  that  appellees  would  have  been  entitled 
to  one-fonrth  of  the  land  recovered,  with 
the  rents  arising  thereon  from  the  day  on 
which  the  adverse  holders  surrendered  pos- 
eessloa.  If  possession  had  be«i  surrendered 
at  the  comm«acement  of  the  action,  the  ap- 
pellant would  now  have  no  mote  than  Is  con- 
ceded to  him,  while  the  app^ees  would  have 
all  they  now  dalm,  without  tbe  trouble  of 
coDducting  a  long  litigation.  But  the  adverse 
holders  ddd  not  surrender.  An  action  was 
brought  against  them  for  a];q>ellant  In  the 
United  States  circuit  court,  by  the  appellees 
as  his  attorneys,  and  a  protracted  lltigaCion 
followed,  the  case  going  on  appeal  twice  to 
the  supreme  court  of  the  United  States.  Aft- 
er a  10-year  legal  war,  the  stubborn  reslst- 
ance  of  the  adverse  holders  was  overcome, 
their  defenses  battered  down,  and  tbe  pos- 
session of  the  land  recovered  for  appellant 
Tbe  appellees  expended  much  time  and  labor 
In  attending  to  this  lltlgauon,  but  appellant 
was  not  Injured  by  the  delay.  The  eneiigy 
and  sklU  of  appellees  protected  him  against 
any  iojurious  consequences  by  re&son  there- 
of, for,  along  with  the  land,  they  recovered 
several  thousand  dollars,  as  value  of  rents 
4a  use  and  occupation  of  land  after  com- 
mencement of  the  suit  Appellant  now  bos 
all  that  he  would  have  had  If  the  possession 
of  the  land  bad  been  obtained  on  tbe  day  suit 
was  brou^t.  He  has  his  land,  and  the  rents 
or  value  of  the  use  of  the  land  from  tbe  com- 
mencement of  the  action.  But  be  Claims 
more.  He  insists  that  he  is  entitled  to  the 
tents  arising  after  the  commencement  of  the 
action  out  of  that  portion  of  the  land  he  had 
agreed  to  give  appellees  for  their  services  In 
recoverlDg  the  same.  If  his  construction  of 
the  contract  be  correct,  then  appellees  agreed 
to  rec^ve  a  smaller  fee  for  attending  to  a 
l<»g  litigation  than  for  bringing  an  aotlcm 
when  no  defense  was  made.  I  see  nobbing 
In  the  contract  that  warrants  such  a  con- 
struction, and  his  CMitentlon  seems  to  me 
without  merit.  This  owitract  was,  In  effect, 
€Ui  agreement  to  convey  land  in  considera- 
tion of  services  to  be  performed  by  ai^)eUees. 
The  appellees  commenced  to  perform  such 
services  at  the  commencement  of  the  law- 
suit. In  equity,  an  Interest  in  the  land  be- 
longed to  them  from  that  time,  and  they  were 
entitled  to  the  rents  upon  the  portion  which 
Bector  had  agreed  to  convey  them.    LysacUt 


T.  Gdwatds,  2  Cb.  Dlv.  506;  Bose  v.  Watson. 
10  H.  L.  Oas.  678;  3  Fom.  Eq.  Jur.  fi  1260. 
1261;  1  Warv.  Tend.  192.  As  these  rents 
grew  out  of  tbe  land  after  the  commMicement 
of  the  action,  they  were,  in  contemplation  of 
the  parties,  and  within  the  meaning  of  the 
contract,  a  part  of  the  lands.  But  if  we 
adopt  the  opposite  theory,  and  say  that  the 
word  "lands,"  used  in  the  contract,  did  not 
Include  tbe  rents  growing  out  of  the  land  aft- 
er the  commencement  of  the  action,  then  ap- 
pellees were  not  required  to  bring  suit  for 
these  rents.  On  that  theory,  as  the  proceed- 
ing for  the  recovery  of  rents  was  prosecuted 
by  appellees  with  tbe  knowledge  and  con- 
sent of  appellant,  and  for  his  beneflt,  he  is 
responsible  to  them  for  the  reasonable  value 
of  such  services,  which  Is  shown  to  be  one- 
fourth  of  the  amount  recovered.  Take  either 
view  of  the  matter,  and  it  seems  to  me  that 
the  Judgment  of  tbe  circuit  court  is  correct, 
and  should  be  affirmed. 


CABPENTER  v.  STATB.i 

(Supreme  Court  of  Arkansas.     April  18,  1896.) 

GaiND  Jdbt— Sbi.bct(on — Ixdorskmenv  of  List 

— Waivik  of  Objeotioss— Fokmek  Jeopardy — 

CosTisuASCE  —  Impeachment —  Foosdatios  — 

Homicide— iNSTRDCTioss. 

1.  Though  the  list  of  grand  Jurors  selected 
to  serve  at  the  term  succeeding  their  election 
should  have  indorsed  thereou  the  term  of  court 
during  which  they  were  to  serve,  it  was  not  a 
prejudicial  irregularity  for  the  commissioners 
appointed  at  the  August  term  to  select  such 
grand  jurors  to  indorse  the  list  as  for  February 
terni,  instead  of  for  January  term;  there  being 
no  February  term,  and  the  jurors  having  l>een 
selected  and  sworn  for  the  January  term. 

2.  Objections  to  irregularities  in  the  forma- 
tion of  a  grand  jury  are  waived  by  pleading  to 
the  indictment. 

3.  A  verdict  defective  because  It  failed  to 
state  the  degree  of  homicide  of  which  defend- 
ant was  found  guilty,  and  a  judgment  rendered 
thereon  which  was  reversed  on  appeal,  do  not 
constitute  a  former  jeopardy. 

4.  It  was  not  error  to  deny  a  continuance 
on  the  ground  of  aiwent  witnesses,  where  the 
facts  as  to  which  they  would  testify  were  testi- 
fied to  by  other  witnesses. 

6.  It  was  not  error  to  refuse  to  permit  a 
grand  juror  to  state  what  decedent's  wife  said 
before  the  grand  jury  as  to  the  position  of  de- 
fendant at  the  time  of  the  homicide,  where  said 
wife  was  not  aslced,  when  she  testified,  as  to 
whether  she  had  ever  nuide  such  statement,  and 
particularly  where  the  court's  refusal  was  not 
prejudicial. 

6.  On  a  trial  for  murder  In  the  first  degree. 
It  was  not  error  to  instruct  that  justifiable  homi- 
cide is  the  killinE  of  a  human  bemg  in  necessary 
self-defense,  or  m  defense  of  habitation,  person, 
or  property,  against  one  who  manifestly  intends 
or  endeavors  by  violence  or  surprise  to  commit 
a  known  felony,  and  that  if  the  jury  believed 
that  defendant  shot  and  killed  deceased  while 
the  latter  was  standing  talking  to  defendant's 
brother,  and  not  to  save  his  own  life  or  to  pro- 
tect his  person  from  great  bodily  harm,  nor  in 
defense  of  bis  habitation,  peraon,  or  property, 
they  should  find  defendant  guilty  of  murder  as 
charged  in  the  Indictment. 

7.  An  instruction  that  a  reasonable  doubt 
is  not  a  captious,  imaginary,  or  possible  doubt. 


1  Behearing  denied  July  S,  1886. 
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but  mnst  be  such  a  donbt  as  a  reafsonable  man 
would  have  in  matters  of  deepest  concern  to 
himself,  and  must  arise  out  of  the  evidence  In 
the  nause,  while  not  so  full  and  complete  as  it 
might  be,  contains  no  reversible  error. 

8.  On  a  trial  for  murder,  an  instruction 
that  if  defendant  was  present  and  participated 
In  the  killing  of  deceased,  by  shooting  him  in 
the  manner  charged  in  the  Indictment,  and  that 
the  shooting  was  done  in  furtherance  of  a  pre- 
Tions  understanding  between  defendant  and  hjs 
brother  to  kill  deceased,  and  that,  as  a  result  of 
such  nnderstanding,  deceased  was  killed,  the 
jury  should  find  defendant  guilty,  though  they 
did  not  find  that  the  shots  fired  by  defendant,  if 
any  were  fired  by  him,  actually  caused  deceas- 
ed's denth,  was  not  improper,  when  construed  in 
connection  with  instructions  defining  justifiable 
homicide  and  tbe  degrees  of  unlawful  homicide, 
and  a  verdict  of  guilty  of  murder  in  the  first 
degree. 

9.  On  a  trial  for  murder,  it  is  proper  to  re- 
fuse requests  to  charge  which  were  based  on  the 
theory  that  defendant's  brother,  being  in  pos- 
session of  his  field,  had  a  right  to  resist  a  tres- 
pass upon  the  same  by  deceased,  to  the  extent 
of  tnkmg  deceased's  life,  and  that  defendant 
could  lawfully  assist  his  brother  in  such  re- 
sistance. 

10.  A  request  to  charge  as  to  the  effect  the 
Jury  might  give  to  the  bad  character  of  deceas- 
ed was  properly  refused.  It  is  not  within  the 
province  of  the  court  to  select  one  fact,  and  sug- 
gest to  the  jury  what  effect  they  might  give 
to  it. 

Appeal  from  circuit  court.  Drew  county; 
William  F    Slemmons,  Special  Judge. 

Ben  L.  Carpenter  was  convicted  of  murder, 
mnd  appeals.     Affirmed. 

Geo.  W.  Norman,  RoI)ert  E.  CralK,  and 
Wells  &  Williamson,  for  appellant  B.  B. 
Klnsworthy.  Atty.  Gen.,  for  tlie  State. 

BATTL.E,  J.  Ben  L.  Carpenter  was  in- 
dicted In  the  Ashley  circuit  court  for  murder 
in  the  first  degree;  was  tried,  after  a  change 
of  venue,  in  Drew  coimly;  and  was  convicted 
of  the  crime  of  which  he  was  accused.  He 
now  brings  the  record  of  bis  trial  and  con- 
viction to  this  court,  and  aslts  for  a  reversal 
of  the  judgment  against  him,  and  for  a  new 
trial. 

The  iudlctment  was  filed  in  open  court  by 
the  grand  juiy  on  tbe  19th  of  January,  1882. 
The  defendant  was  tried  and  convicted  in  Au- 
gust, 1883.  The  judgment  of  conviction  was 
reversed  by  this  court  on  appeal  (24  S.  W. 
247),  and  the  cause  was  remanded  for  a  new 
trial.  After  this,  on  the  24th  of  September, 
1895,  the  defendant  filed  a  motion  to  set  aside 
tlie  indictment  because  the  commissioners  who 
selected  the  grand  and  alternate  grand  jurors 
for  the  January  term,  1892,  of  the  Ashley 
circuit  court  (at  which  term  this  indictment 
was  filed),  stated  in  their  indorsement  on  tbe 
same  that  the  lists  were  for  tbe  Febmarj 
term.  1892,  when  they  should  iiave  said  that 
tliey  were  for  the  January  term,  1892.  Tbe 
motion  was  denied. 

On  the  24th  if  September,  1895,  the  defend- 
ant filed  a  plea  in  which  he  alleged  that,  in 
a  former  trial  of  the  Issues  in  this  prosecu- 
tion, he  had  been  convicted  by  a  jury  of  the 
charge  alleged  in  the  indictment,  but  they 
Called  to  speeiQr  tbe  degree  of  homicide  of 


wliich  they  found  him  guilty  in  their  Ym-Siet, 
and  tliat  a  judgment  was  rendered  upon  this 
verdict,  which  judgment  was  afterwards  re- 
versed by  this  court  on  appeal,  and  a  new 
trial  was  granted,  and  that,  therefore,  lie  had 
been  pat  in  jeopardy  for  tbe  same  ofTenae 
charged  in  the  indictment,  and  shcmld  be  di» 
charged.  The  trial  court  bdd  that  tbe  plea 
was  insufficient. 

On  the  26th  of  September,  1895,  he  filed  a 
motion  for  a  continnance,  in  which  he  al- 
leged that  he  could  not  safely  go  to  trial,  be- 
cause of  the  absence  ot  James  Coulter  and 
Lee  Turner,  and  that  he  expected  to  prove  l^ 
Coulter  that  be  was  at  the  place  of  killing, 
on  the  evening  It  occurred,  and  saw  a  pistol 
lying  on  the  mantel,  which  pistol  Hugh  Estellc 
said  Hannibal  had  when  he  was  kUled,  and 
that  he  expected  to  prove  by  Turner  that  he 
had  examined  tbe  gun  which  the  defendant 
had  on  tbe  day  of  the  homicide;  that  It  was 
an  old,  muzzle-loading  gun;  that  it  had  been 
loaded  a  long  time;  that  he  tried  and  could 
not  "dis<^iarge"  it,  and  "drew  the  load  with  a. 
gun  wiper."    The  motion  was  denied. 

The  court  tliereupon  proceeded  with  the 
trial  of  the  defendant  for  the  offense  charged 
against  him  in  the  indictment 

The  facts,  as  stated  by  witnesses  in  the 
trial,  are  substantially  as  follows:  W.  O.  Car- 
penter, the  brother  of  appellant,  rented  a  field 
on  Pure  prairie,  in  Ashley  coimty,  in  thla 
state,  for  the  year  1891,  and  planted  It  In  peas 
and  com.  H.  Ia  Hannibal  lived  near  this 
field,  and  had  adjoining  it  a  small  cow  pen. 
After  tbe  crop  of  com  liad  matured  and  was 
gathered,  W.  O.  Carpenter  saw  Hugh  Estelle, 
a  boy  who  was  living  with  Hannibal  bringing 
some  stock  out  of  tbe  field.  Carpenter  rem- 
onstrated with  him,  and  requested  him  to  tell 
Hannibal  not  to  put  his  stock  in  there  again. 
He  also  discovered  that  a  gap  leading  from 
the  cow  pen  Into  the  field  bad  been  made  by 
Estelle  and  Hannibal  for  stock  to  pass  in  and- 
out  He  dosed  the  gap,  and  then  put  his  own' 
mules  in  the  field.  This  was  on  Satmday 
morning,  September  26,  18&1. 

On  Sunday  morning,  following,  W.  O.  Car*- 
penter,  going  into  the  field,  discovered  that 
the  gap  had  been  reopened.  One  story  Is  that 
he  called  Hannibal,  who  was  then  sitting  on 
the  gallery  of  the  bouse  near  by,  to  him,  and 
remonstrated  vrlth  him  In  reference  to  the  gap 
and  putting  his  stock  in  the  field,  and  that  an 
angry  altercation  eitsued,  and  Hannibal,  gp- 
Ing  into  the  field  where  Carpenter  was,  re- 
fused to  permit  him  to  repair  tbe  fence,  cursed 
blm,  and  drove  him  away.  Another  story  is 
that  Carpenter  went  to  Hannibal's  house,  and 
cursed  him,  and  said  that  he  did  not  want 
him  to  put  his  mules  in  the  field  any  more; 
if  he  did,  be  would  kill  him,— and  that  Han- 
nibal offered  to  pay  damages,  and  Carpenter 
refused  to  accept  them,  and  that  Hannibal 
was  sitting  on  the  fence  while  this  conversa- 
tion continued. 

Qa  the  same  morning,  after  seeing  Haxu[il> 
bal,  he  viaited  his  brother,  Ben  L.  Carpenter^ 
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and  a.  justice  of  the  peace,  and  asked  the  lat- 
ter what  be  should  do  for  the  protection  of 
his  property.  The  justice  informed  him  that 
a  renter  had  the  right  to  the  possession  of  the 
rented  land  for  the  full  period  of  his  lease, 
and  said,  "If  it  was  my  field,  I  would  put  up 
the  gap,  at  all  liazards."  He  then  went  to  T. 
J.  Wells,  and  got  a  pistol,  and  then  to  John 
Wheat's,  and  borrowed  a  breach-loading, 
double-barreled  shotgun,  and  three  or  four 
brass  shells,  irom  him.  He  then  returned 
home,  ate  bis  supper,  and  then  returned  to  his 
brother  Ben's.  About  10  o'cock  in  the  night 
following,  some  one  went  to  the  house  of  Wil- 
son Hunnleutt,  and  borrowed  of  liim  18  buck- 
shot and  a  headlight,  and  said  he  "wanted  to 
go  a  flre-bunting."  Hunnicutt  says  that  he 
knew  him  well,  and  that  it  was  Ben  L.  Car- 
penter, but  W.  O  and  Ben  L.  Carpenter 
swear  that  It  was  W.  O.  Carpenter. 

Jesse  George  testified  as  follows:  "I  saw 
Ben  Carpenter  at  his  house,  Sunday  morning, 
after  Ol  Carpenter  (W.  O.  Carpenter)  had  been 
there.  He  told  me  that  he  would  rather  Ol 
would  get  somebody  else  to  go  with  him  down 
to  Hannibal's,  for  If  Hannibal  hurt  or  killed 
Ol  he  would  have  to  kill  Hannibal;  that  01 
would  be  so  slow  he  would  have  to  kUl  Han- 
nibal." 

On  Monday  morning,  following  (the  28th  of 
September,  1881),  B.  L.  Carpenter  went  to  W. 
O.  Carpenter's,  carrying  with  him  a  double- 
barreled  shotgun,  and  ate  breakfast.  After 
breakfast,  early  In  the  morning,  the  two  broth- 
ers (Ben  with  his  gun,  and  W.  O.  with  a  shot- 
gun and  pistol)  went  to  the  field  on  Fine 
prairie,  which  W.  O.  Carpenter  had  rented,  as 
before  stated,  and  which  was  near  to  the  resi- 
dence of  W.  O.  Carpenter.  When  they  en- 
tered the  field,  W.  O.  went  to  the  gap.  About 
this  time,  Hannibal  came  out  of  the  door  of 
his  house  with  a  bucket,  intending  to  draw 
water  from  a  well  about  100  yards  distant. 
Seeing  W.  O.  at  the  gap,  he  handed  the  bucket 
to  the  boy,  Hugh  Estelle,  and  went  back  Into 
the  house.  One  story  was,  he  came  out  again 
with  something  in  his  hand  which  looked  like 
a  pistol;  that  he  immediately  went  to  the 
gap  to  prevent  Carpenter  from  repairing  the 
fence;  that  Carpenter  expressed  a  determina- 
tion to  repair  It,  and,  as  he  did  so,  Hannibal 
threatened  to  kill  him,  and  turned  his  back, 
and  exhibited  a  pistol  in  his  hip  pocket,  and 
moved  his  hand  as  if  he  would  draw  it,  when 
W.  O.  Carpenter  shot  him;  that  Hannibal  at- 
tempted to  shoot,  and  W.  O.  Carpenter  shot 
again,  killing  him;  and  that  Ben  L.  Carpenter 
was  25  or  30  yards  distant  from  the  gap,  and 
took  no  part  in  the  shooting. 

Another  story  told  by  the  witnesses  for 
the  state  was  that,  when  the  deceased  saw 
W.  O.  Carpenter  at  the  gap,  he  went  back 
to  the  door,  and  nushed  it  open,  and,  with- 
out entering,  said  to  his  wife  that  he  was 
going  out  there  and  tell  Carpenter  not  to 
put  up  the  fence,  that  he  would  put  it  up 
after  breakfast:  tliat  he  went  to  the  gap, 
but  carried  with  hlsn  no  weapon,— not  even 


a  pocketknlfe;  that  he  had  a  pistol,  but 
left  that  in  the  house;  that  be  was  standing 
with  his  left  hand  on  a  little  tree  by  the 
fence,  talking  to  W.  O.  Carpenter,  when  Ben 
L.  Carpenter,  who  was  standing  near  by, 
shot  blm  In  the  left  side  with  a  shotgun, 
when  he  turned  around,  and  Ben  L.  shot 
him  the  second  time  with  the  same  son; 
that  the  deceased  fell,  and  W.  O.  Carpenter 
then  shot  him  twice  in  the  face  with  a  pis- 
tol; and  that  the  Carpenters  then  ran  off. 
yelling. 

Immediately  after  the  killing  a  pistol  was 
found  on  the  ground  near  the  deceased,  but 
witnesses  for  the  state  testified  that  the 
pistol  was  at  the  time  of  the  shooting  on 
the  mantelpiece  in  the  house  of  the  deceased; 
that  when  the  gun  was  fired  the  wife  of  the 
deceased  ran  back,  got  it,  and  carried  It 
to  where  he  whs,  and  seeing  bim  lying  on 
the  ground,  dead,  threw  it  down. 

A  witness  in  behalf  of  the  defendant  tes- 
tified that  on  the  Sunday  preceding  the  kill- 
ing the  deceased  endeavored  to  ttorrow  a 
Winchester  rifle,  and  to  procure  cartridges, 
and  expressed  the  purpose  to  put  his  stock 
in  Carpenter's  field,  or  kill  him. 

In  the  progress  of  the  trial  the  testimony 
of  Mrs.  Sallie  Hannibal,  the  widow  of  the 
deceased,  taken  and  reduced  to  writing  be- 
fore an  examining  court,  was  read  as  evi- 
dence in  behalf  of  the  state,  she  being  dead 
at  the  time  of  the  trial.  In  that  testimony 
she  stated  that  she  did  not  see  Ben  L.  Car- 
penter until  he  shot,  when  he  was  about 
10  feet  above  the  gap,  close  to  the  fence. 
Afterwards  she  testified  before  a  g:rand  jury 
as  to  the  same  matter.  A  member  of  this 
jury  (Ben  Burgess)  was  Introduced  as  wit- 
ness in  behalf  of  the  defendant,  and  was 
asked  the  following  questions:  "Were  you 
a  member  of  the  grand  jury  that  Indicted 
defendant?  If  so,  did  you  hear  Sallie  Han- 
nibal testify  l>efore  that  body?  If  so,  what 
did  she  say  as  to  where  Ben  L.  Carpenter 
stood  at  the  time  the  shooting  was  done?" 
And  the  court  refused  to  allow  him  to  an- 
swer them.  But  be  was  permitted  to  testify 
that  she  said  on  the  day  of  the  killing  that 
Ben  shot  the  deceased  with  a  shotgun  while 
he  was  leaning  on  the  fence  at  the  gap,  and 
that  Ben  was  about  15  feet  east  of  the  gap. 
Another  witness  was  allowed  to  testify 
that  she  said  that  "she  was  in  bed  when  the 
first  gun  fired,  and  just  as  she  was  putting 
her  dress  over  her  head  the  second  gun 
fired,  and  as  she  went  on  the  gallery  the 
pistol  fired,"  and  that  she  said  in  this  con- 
nection that  "Ben  Carpenter  [defendant] 
hollowed  out  in  the  field."  And  the  court 
gave  the  defendant  permission  to  read,  aa 
evidence,  the  testimony  of  Mrs.  Hannibal 
before  the  grand  jury  which  returned  the 
indictment  against  the  defendant,  as  writ- 
ten by  its  clerk,  which  testimony  so  written 
was  then  In  court,  and  he  refused  to  read  it 

To  the  refusal  of  the  court  to  permit  Bur- 
gess to  answer  the  questions  propounded  t* 
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htm,  the  defendant  excepted,  and  made  It 
one  of  his  causes  for  a  new  trial. 

The  foIlo-wing  instructions  were  given  to 
the  Jury  by  the  court,  on  its  motion: 

"First  The  court  instructs  the  Jury  that 
murder  is  the  unlawful  killing  of  a  human 
being  in  the  peace  of  the  state,  with  maUce 
aforethought,  either  express  or  implied. 

"Second.  The  manner  of  the  killing  Is  not 
material,  further  than  it  may  show  the  dis- 
position of  mind,  or  the  intent,  with  which 
the  act  was  committed. 

"Third.  Express  malice  Is  that  deliberate 
Intention  of  mind  unlawfully  to  take  away 
the  life  of  a  human  being,  which  is  mani- 
fested by  external  circumstances  capable 
of  proof. 

"Fourth.  Malice  sliall  be  implied  when  no 
considerable  provocation  appears,  or  when 
all  the  circumstances  of  the  killing  mani- 
fest an  abandoned  and  wicked  disposition. 

"Fifth.  Yon  are  instructed  that  Justifiable 
homicide  is  the  kUling  of  a  human  being  in 
necessary  self-defense,  6r  in  defense  of  hab- 
itation, person,  or  property,  against  one  who 
manifestly  intends  or  endeavors  by  violence 
or  surprise  to  commit  a  known  felony;  and 
If  you  believe  from  the  evidence  that  the 
defendant  shot  deceased  twice  with  a  shot- 
gun, and  that  said  shots  killed  deceased, 
while  deceased  was  standing  talking  to  his 
brother,  and  not  to  save  bis  own  life,  or  to 
protect  his  person  from  receiving  great  bod- 
ily barm,  nor  In  defense  of  his  habitation, 
person,  or  property,  yon  will  find  defendant 
grnilty  of  murder  as  charged  in  the  indict- 
ment. 

"Sixth.  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  by  lying  in 
wait,  or  by  any  other  kind  of  willful,  de- 
liberate, malicious,  and  premeditated  kill- 
ing, or  which  shall  be  committed  in  the  per- 
petration of,  or  In  the  attempt  to  perpetrate, 
arson,  rape,  robbery,  bnrglary,  or  larceny, 
shall  be  murder  In  the  first  degree.  All 
other  murder  shall  be  deemed  murder  in 
the  second  degree. 

"Seventh.  The  Jury  are  the  sole  Judges  of 
the  evidence  and  the  credibility  of  the  wit- 
nesses. In  determining  as  to  the  weight 
that  should  be  given  to  the  testimony  of  any 
witness,  they  may  take  Into  consideration 
his  manner  of  testifying,  his  means  of  In- 
formation, his  Interest,  If  any,  In  the  cause 
pending,  his  prejudices  and  his  motives; 
and  if  from  these  you  should  believe  that 
any  witness  has  sworn  falsely,  willfully,  to 
any  material  fact,  you  may  disregard  the 
whole  or  any  part  of  the  evidence  of  such 
witness. 

"Eighth.  The  court  instructs  the  Jury  that 
a  reasonable  doubt  Is  not  a  captions,  im- 
aginary, or  possible  doubt,  but  must  be  such 
a  doubt  as  a  reasonable  man  would  have  In 
matters  of  deepest  concern  to  himself,  and 
must  arise  out  of  the  evidence  In  the  cause. 

"Ninth.  Ton  are  Instructed  that  if  you  be- 
lieve from  the  evidence  that  the  defendant 


was  present  and  participated  In  the  killing 
of  II.  J.  Hannibal,  by  shooting  him  with  a 
shotgrun,  as  charged  in  the  indictment,  and 
that  said  shooting  was  done  in  furtherance 
of  a  previous  design  and  understanding  be- 
tween himself  and  his  brother  to  kill  said 
Hannibal,  and  that,  as  a  result  of  such  4e- 
sign  and  understanding,  H.  J.  Hannibal  was 
killed,  you  will  find  him  guilty,  although  It 
may  not  be  shown  that  the  shot  or  shots 
fired  by  defendant.  If  any  were  shot  by  him, 
actually  caused  the  death  of  the  deceased. 

"Tenth.  Manslaughter  is  the  unlawful  kill- 
ing of  a  human  being  without  malice,  ex- 
pressed or  Implied,  and  without  delibera- 
tion. Manslaughter  must  be  voluntary,  up- 
on a  sudden  heat  of  passion,  caused  by  a 
provocation  apparently  sufficient  to  make 
the  passion  irresistible." 

To  the  giving  of  the  fifth,  eighth,  and 
ninth  of  which  the  defendant  at  the  time 
excepted. 

And  the  defendaut  requested,  and  the 
court  gave,  the  following  instructions: 

"First.  The  Jury  are  instructed  that  Justi- 
fiable homicide  Is  the  killing  of  a  human 
being  in  necessary  self-defense,  or  in  defense 
of  habitation,  person,  or  property,  against 
one  who  manifestly  intends  or  endeavors, 
by  violence  or  surprise,  to  commit  a  known 
felony;  and,  if  the  killing  in  this  case  is 
shown  by  the  evidence  to  be  Justifiable  or 
excusable,  the  defendant  shall  be  acquitted 
and  discharged. 

"Second.  A  felony  is  a  crime  punishable 
by  death,  or  Imprisonment  in  the  state  peni- 
tentiary; and  if  the  Jury  believe  from  the 
evidence  that  Hannibal  attempted,  by  force, 
to  drive  W.  O.  Carpenter  from  his  field,  and 
if,  in  so  doing,  drew  a  pistol,  with  intent  to 
shoot,  and  attempted  to  shoot  and  kill  W. 
O.  Carpenter,  this  was  a  felony  on  the  part 
of  Hannibal." 

"Twelfth.  The  Jury  are  instructed  that  it 
Is  Incumbent  on  the  state  to  prove  every 
material  allegation  contained  In  the  indict- 
ment, beyond  a  reasonable  doubt,  and  it  is 
a  material  allegation  that  Ben  L.  Carpenter 
shot  and  killed  the  deceased  with  a  shotgun; 
and  if,  from  all  the  evidence,  you  have  a 
reasonable  doubt  whether  or  not  Ben  Li, 
Carpenter  shot  and  killed  Hannibal  with  a 
shotgun,  or  whether  he  came  to  his  death 
by  shots  "fired  by  W.  O.  Carpenter,  then  the 
defendant  is  entitled  to  the  benefit  of  such 
doubt,  and  you  will  acquit  him. 

"Thirteenth.  The  Jury  are  Instructed  that 
If,  upon  the  whole  of  the  evidence  in  the 
case,  they  have  a  reasonable  doubt  as  to 
the  guilt  or  Innocence  of  the  defendant,  they 
will  give  the  defendant  the  benefit  of  the 
doubt,  and  acquit  him." 

And  the  defendant  asked,  and  the  court 
refused  to  give,  the  following: 

"Third.  If  the  Jury  believe  from  the  evi- 
dence that  W.  O.  Carpenter  had  rented  the 
pasture  field  for  the  year  1891,  then  for  the 
whole  of  that  year  the  field  was  the  prop- 
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erty  of  W.  O.  Carpenter,  and  for  that  time 
he  might  lawfully  protect  the  same  aa  fully 
as  If  he  owned  It  in  fee  simple. 

"Fourth.  If  the  Jury  believe  that  W.  O. 
Carpenter,  being  in  the  lawful  possession  of 
the  pasture  field,  had  reasonable  grounds 
to  believe  that  it  was  necessary  to  kill  Han- 
nibal to  protect  himself  from  great  bodily 
harm  at  the  bands  of  Hannibal,  and  if,  act- 
ing under  such  belief,  he  shot  and  Icilled 
him,  then  he  was  Justifiable. 

"Fifth.  The  Jury  are  Instructed  that  a  per- 
son on  his  own  premises  is  not  bound  to 
retreat,  but  has  the  right  to  use  such  force  as 
is  reasonably  necessary  to  repel  a  forcible 
entry  thereon. 

"Sixth.  If  the  Jury  believe  that  W.  O.  Car- 
penter was  on  his  own  premises,  and  that 
Hannibal  threatened  him,  while  he  was  put- 
ting up  his  fence,  to  kill  him  if  he  did  bo, 
.  and  that  he  had  at  the  time  reasonable 
grounds  to  believe,  and  did  believe,  that 
Hannibal  intended  to  take  his  life  or  do  blm 
great  bodily  harm,  then  be  waB  not  obliged 
to  retreat,  nor  consider*  whether  he  could 
safely  retreat,  but  was  entitled  to  stand  his 
ground  and  meet  any  attack  made  on  blm 
with  a  deadly  weapon;  and,  if  under  all 
the  circumstances,  he  at  the  moment  l)e- 
lieved,  and  had  reasonable  grounds  to  be- 
lieve, that  It  was  necessaiy  to  save  his  own 
life,  or  to  protect  himself  from  great  bodily 
injury,  he  had  the  right  to  kill  HannibaL 

"Seventh.  If  you  believe  that  Hannibal 
had  made  slip  gaps  in  W.  O.  Carpenter's 
fence,  and,  on  Sunday  before  the  killing, 
Hannibal,  by  his  manner,  threats,  and  acts, 
led  W.  O.  Carpenter  to  believe  that  he  in- 
tended forcibly  to  take,  hold,  and  use  bis 
pasture  against  his  will,  and  forcibly  to 
prevent  blm  from  repalrlog  his  fence,  then 
he  had  the  right  to  prepare  himself  and 
hold  his  property  against  any  violence 
which  might  be  offered;  and  if  you  further 
believe  from  the  evidence  that  on  the  morn- 
ing of  the  killing  W.  O.  Carpenter  armed 
himself  with  a  shotgun  and  pistol,  and  the 
defendant,  Ben  Li.  Carpenter,  armed  himself 
with  a  shotgun  and  they  together  went  to 
repair  W.  O.  Carpenter's  fence,  and  Hanni- 
bal, seeing  W.  O.  Carpenter  repairing  his 
fence,  armed  himself  with  a  pistol,  and 
went  to  where  Carpenter  was  repairing  the 
fence,  to  forcibly  prevent  him  frem  doing 
BO,  and  made  such  overt  acts  that  from 
his  manner,  threats,  and  words,  the  defend- 
ant,' Ben  Ii.  Carpenter,  had  reasonable 
grounds  to  believe  that  W.  O.  Carpenter  was 
in  immediate  danger  of  death  or  great  bodily 
barm  at  the  hands  of  Hannibal,  and  W.  O. 
Carpenter,  or  the  defendant,  Ben  L.,  one  or 
both,  shot  and  killed  Hannibal  to  avert 
such  impending  danger,  then  defendant  was 
Justifiable,  and  you  will  acquit  him;  and, 
if  you  have  a  reasonable  doubt  on  this  propo- 
sition, you  will  give  the  defendant  the  ben- 
efit of  the  doubt  and  acquit  him. 

"Eighth.  If  the  Jury  believe  that  W.  a 


Carpenter  bad  the  right  to  go  to  his  field 
for  the  purpose  of  putting  up  a  gap  in  his 
fence,  and  that  he  had  a  right  to  arm  him- 
self for  the  purpose  of  protecting  lilmself 
from  violence  at  the  bands  of  Hannibal 
while  so  repairing  it,  then  you  are  instructed 
that  defendant,  Ben  L.  Carpenter,  also  had 
a  legal  right  to  arm  himself,  and  go  with  his 
brother  to  the  pasture  field,  for  the  pur- 
pose of  protecting  his  brother  from  death  or 
great  bodily  harm  at  the  hands  of  Hannibal 
whUe  so  repairing  the  fence. 

"Ninth.  The  Jury  are  instructed  that  W. 
O.  Carpenter  had  the  legal  right  to  arm  him- 
self, and  defend  his  property  against  a 
forcible  trespass.  The  defendant,  B.  L.  Car- 
penter, had  the  legal  right  to  arm  himself, 
go  with  his  brother,  and,  if  necessary,  as- 
sist him  against  such  forcible  trespass;  and 
if  you  believe  from  the  evidence  that  the 
two  brothers  armed  themselves,  and  went 
to  repair  W.  O.  Carpenter's  fence,  and  that 
be  shot  and  killed  Hannibal  in  resisting  s 
forcible  trespass  made  by  Hannibal,  then 
defendant,  Ben  U,  Carpenter,  is  no  wise  re- 
sponsible for  said  killing;  and,  if  you  have 
a  reasonable  doubt  upon  this  question,  yoa 
will  give  the  defendant  the  benefit  of  socb 
doubt,  and  acquit  him. 

"Tenth.  If  the  Jury  believe  that  Hannibal 
was  a  violent  and  dangerous  man,  then,  in 
considering  the  guilt  or  Innocence  of  defend- 
ant, they  may  take  such  bad  cliaracter  as  n 
circumstance  tending  to  show  who  was  the 
aggressor  in  the  encounter  which  resulted 
in  the  death  of  HannibaL 

"Eleventh.  If  the  Jury  have  a  reasonable 
doubt,  from  all  the  evidence  in  the  whole 
case,  whether  or  not  W.  O.  Carpenter,  at  the 
time  of  the  killing  (If  yon  believe  from  the 
evidence  that  W.  O.  Carpenter  did  all  the 
shooting),  had  reasonable  grounds  to  be- 
lieve, and  did  believe,  that  he  was  in  danger 
of  death  or  great  bodily  harm  at  the  hands 
of  Hannibal,  then  the  defendant,  Ben  L. 
Carpenter,  is  entitled  to  the  benefit  of  the 
doubt,  and  you  will  acquit  him." 

In  addition  to  what  we  have  stated,  oth- 
er grounds  for  setting  aside  the  verdict  were 
stated  in  a  motion  for  a  new  trial,  which  do 
not  appear  elsewhere  in  the  record,  and  con- 
sequently will  not  be  noticed  In  this  opinion. 

1.  The  trial  court  committed  no  error  in 
refusing  to  set  aside  the  indictment  against 
appellant  on  account  of  the  formation  of 
the  grand  Jury  which  found  it. 

The  statutes  of  this  state  require  circuit 
courts  to  appoint  three  commissioners,  at 
every  term,  to  select  grand  Jurors  to  serve 
at  the  term  next  succeeding  their  selection, 
and  make  it  their  duty  to  inclose  and  seal 
a  list  of  the  Jurors  so  selected,  and  Indorse 
it  "List  of  Grand  Jurors."  designating  for 
what  term  of  the  court  they  are  to  serve, 
and  deliver  the  same  to  the  Judge  in  open 
court  The  Judge  is  then  required  to  place 
It  in  the  custody  of  the  dork,  after  adminis- 
tering to  him  and  his  deputies  certain  oaths, 
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whose  duty  it  la  then  made  to  keep  the 
Bame  Inclosed  and  sealed  until  30  days  be- 
fore the  next  tenn,  and  then  make  ont  a 
fair  copy  of  It,  and  dellyer  It  (the  copy)  to 
the  sheriff,  or  his  deputy,  who  to  then  re- 
quired to  summon  the  persona  named  there- 
in to  attend  on  the  first  day  of  said  term 
for  the  purpose  of  serving  as  grand  jurors. 
In  compliance  with  these  statutes,  three 
commissioners  were  appointed  by  the  Ash- 
ley circuit  court,  at  its  August  term  in  1881, 
to  select  grand  jurors  to  serve  at  its  next 
term,  which  was  to  commence  on  the  third 
Monday  In  January,  following.  They  se- 
lected them,  and  made  a  list  of  their  names, 
and  indorsed  it  as  the  list  of  grand  jurors 
selected  for  the  February  term,  1892,  when 
there  was  no  such  term.  The  persons  se- 
lected were  summoned  to  attend  the  court 
on  the  first  day  of  its  January  term,  and 
were  present  on  that  day,  and  16  of  them 
were  selected,  lmi)aneled,  and  sworn  as 
grand  jurors  for  that  term.  There  was  no 
error  in  this  proceeding.  They  were  unques- 
tionably selected  to  serve  at  the  term  suc- 
ceeding their  selection.  The  designating  that 
term  as  the  February,  instead  of  the  Janu- 
ary, term,  was  an  obvious  mistake.  The  in- 
tention was  apparent  and  unmistakable. 

If  there  had  been  any  error  in  the  impanel- 
ing the  grand  jury,  the  appellant  was  too 
late  In  taking  advantage  of  it  He  had  waiv- 
ed It  by  pleading  to  the  Indictment  Dixon 
▼.  SUte,  29  Ark.  166;  Wright  v.  State,  42 
Ailc.  94;  Straughan  t.  State,  16  Ark.  41; 
Miller  T.  State,  40  Ark.  48& 

2.  The  plea  of  former  jeopardy  was  prop- 
erly oyerruled.  The  jury  found  the  appel- 
lant guilty  as  charged  In  the  Indictment 
There  was  no  Intention  to  acquit  But  the 
verdict  of  the  jury  was  defective  because  it 
failed  to  state  the  degree  of  nnlanrful  hom- 
icide of  which  the  appellant  was  found 
guilty.  No  legal  judgment  could  be  rendered 
upon  It  Neither  party  sought  to  have  the 
jury  to  so  amend  it  as  to  make  It  specify 
the  degree  of  homicide.  A  judgment  of  death 
was  rendered  on  It  against  the  defendant, 
and  he  appealed,  and  the  judgment  was 
reversed,  and  the  cause  was  remanded  for 
a  new  trlaL  Under  these  circumstances,  the 
former  trial  and  conviction  are  no  bar  to  a 
second  trial  on  the  same  indictment  John- 
son V.  State,  29  Ark.  31;  Allen  y.  State,  26 
Ark.  333;  SUte  y.  Redman,  17  Iowa,  329; 
Turner  v.  State,  40  Ala,  21;  Waller  v.  State, 
Id.  325;  KendaU  v.  State,  65  Ala.  492;  1  Bish. 
New  Or.  Law,  S  998,  and  cases  cited. 

3.  The  denial  of  the  continuance  that  was 
asked  for  by  appellant  was  not  prejudicial. 
What  he  expected  to  prove  by  James  Coulter 
was  sworn  to  by  as  many  as  two  witnesses 
in  behalf  of.  the  state,  and  three  witnesses 
testified  to  what  be  expected  to  prove  by 
Lee  Turner,  which  was  not  contradicted. 

4.  We  do  not  think  the  court  erred  in  re- 
fusing to  allow  Ben  Burgess  to  testify  as  to 
what  Mrs.  Hannibal  said  In  her  testimony  be- 


fore the  grand  jury  as  to  the  place  where 
appellant  "stood  at  the  time  the  shooting  was 
done."  No  foundation  was  laid  for  it  by 
asking  Mrs.  Hannibal,  when  she  testified,  as 
to  whether  she  had  ever  made  such  state- 
ments. Griffith  y.  State,  37  Ark.  324;  Ayets  y. 
Watson,  132  U.  S.  894,  10  Sup.  Ct  116;  Mat- 
tox  v.  U.  S.,  156  IT.  8.  237,  15  Sup.  Ct  837. 
If  the  evidence  was  competent,  no  prejudicial 
error  was  committed  In  the  refusal  to  ad- 
mit it  She  was  contradicted  In  that  respect 
by  her  own  statements  to  different  persons, 
as  shown  by  the  testimony  of  the  witnesses; 
and  the  court  gave  appellant  permission  to 
read  her  testimony  before  the  grand  jury, 
as  taken  down  by  Its  clerk,  for  the  purpose 
of  Impeachment  and,  without  giving  any  rea- 
son for  refusing  to  accept  the  offer,  he  failed 
or  refused  to  read  it  as  evidence.  We  do  not 
see  that  he  lias  any  room  to  complain  of  the 
refusal  of  the  court  to  admit  the  testimony 
of  Burgess. 

6.  The  determination  of  the  questions  pre- 
sented by  the  InstructionB  given  and  refused 
by  the  court  involyes,  to  some  extent,  a  con- 
sideration of  the  following  sections  of  San- 
dels  &  HiU'a  Digest: 

"Sec.  1670.  Justifiable  homicide  is  the  kUl- 
Ing  of  a  human  being  in  necessary  self  de- 
fense; or  in  defense  of  habitation,  person  or 
property,  against  one  who  manifestly  in- 
tends or  endeavors,  by  violence  or  surprise, 
to  commit  a  felony. 

"Sec.  1671.  If  the  homldde  wtth  which  any 
person  slutll  be  charged  shall  appear  uipon 
the  trial  to  be  justifiable  or  excusable,  such 
person  shall  be  ftilly  acquitted  and  dischar- 
ged. 

"Sec.  1672.  An  attempt  to  commit  murder, 
rape,  robbery,  burglary,  or  any  other  aggra- 
yated  felony,  although  not  herein  specifically 
named,  upon  either  the  person  or  property  of 
any  person  shall  be  justification  of  homicide." 

"Sec.  1676.  In  ordinary  cases  of  one  person 
killing  another  hi  self-defense,  it  must  ap- 
pear that  the  danger  was  so  urgent  and 
pressing  that  in  order  to  save  his  own  life, 
or  to  prevent  his  receiving  great  bodily  in- 
jury, the  killing  of  the  other  was  necessary, 
and  it  must  appear  also  that  the  person  kill- 
ed was  the  assailant,  or  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  de- 
cline any  further  contest  before  the  mortal 
blow  or  injury  was  given." 

These  statutes,  so  far  as  they  extend,  are 
a  re-enactment  of  the  common  law.  They 
make  homicides  in  self-defense  excusable, 
and  justify  those  committed  by  the  slayer  in 
defense  of  "person,  habitation  or  property, 
against  one  who  manifestly  Intends  and  en- 
deavors by  violence  or  surprise,  to  commit 
a  known  felony,  such  as  murder,  robbery, 
arson,  burglary,  and  the  like,  upon  either," 
as  at  common  law.  As  construed  by  this 
court,  they  uphold,  protect,  and  enforce  the 
right  to  slay  an  assailant  in  self-defense,  to 
the  same  extent  it  existed  at  the  time  of  their 
enactment   To  construe  them  properly,  it  U 
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necetnary  to  ascertain  wbat  the  common  law 
upon  the  same  subject  was  at  the  time  they 
took  effect 

At  common  law,  and  under  the  statutes  of 
this  state,  no  one,  in  resisting  an  assault  made 
upon  blm  in  the  course  of  a  sudden  brawl  or 
quarrel,  or  upon  a  sudden  rencounter,  or  In 
a  combat  on  a  sudden  quarrel,  or  from  anger 
suddenly  aroused  at  the  time  It  Is  made,  or 
in  a  mutual  combat,  is  Justified  or  excused  in 
taking  the  life  of  the  asasilant,  unless  he 
is  80  endangered  by  such  assault  as  to  make 
it  necessary  to  kill  the  assailant  to  save  his 
own  life,  or  to  prevent  a  great  bodily  injury, 
and  he  employed  all  the  means  in  bis  poww, 
consistent  with  his  safety,  to  avoid  the  dan- 
ger and  avert  the  necessity  of  killing.  He 
cannot  provoke  an  attack,  bring  on  the  com- 
bat, and  then  slay  his  assailant,  and  claim 
exemption  from  the  consequences  of  killing 
his  adversary,  on  the  ground  of  self-defense. 
He  cannot  Invite  or  voluntarily  bring  upon 
himself  an  attack,  with  the  view  of  resisting 
it,  and,  when  he  has  done  so,  slay  his  assail- 
ant, and  then  shield  himself  on  the  assumi>- 
tion  that  he  was  defending  himself.  He  can- 
not take  advantage  of  a  necessity  produced 
by  his  own  unlawful  or  wrongful  act.  After 
having  provoked  or  invited  the  attack,  or 
brought  on  the  combat,  he  cannot  be  excused 
or  Justified  in  killing  bis  assailant  for  the 
purpose  of  saving  his  own  life,  or  preventing 
a  great  bodily  injury,  until  he  has,  in  good 
faith,  withdrawn  from  the  combat,  as  far  as 
he  can,  and  done  all  in  his  power  to  avoid 
the  danger  and  avert  the  necessity  of  killing. 
If  he  has  done  so,  and  the  other  pursues  him, 
and  the  taking  of  life  becomes  necessary  to 
save  life  or  prevent  a  great  bodily  Injury, 
he  is  excusable.  Palmore  v.  State,  29  Ark. 
248;  McPherson  v.  State,  29  Ark.  225;  lievells 
V.  State,  32  Ark.  585;  Stanton  v.  State,  13 
Ark.  317;  Dolan  v.  State,  40  Ark.  454;  Fltz- 
pntrick  V.  State,  37  Arte.  238;  Duncan  v.  State, 
^  Ark.  543,  6  S.  W.  164;  Johnson  v.  State, 
58  Ark.  57,  23  S.  W.  7;  Smith  v.  State,  59 
Ark.  132,  26  S.  W.  712. 

But  the  rule  is  different  where  a  man  is 
assaulted  with  a  murderous  Intent.  He  is 
then  under  no  obligation  to  retreat,  but  may 
stand  his  ground,  and,  if  need  be,  kill  bis  ad- 
versary. 

In  East's  Pleas  of  the  Crown,  the  author 
says;  "A  man  may  rep^  force  by  force,  in 
defense  of  bis  person,  habitation,  or  proper- 
ty against  one  who  manifestly  intends  and 
endeavors,  by  violence  or  surprise,  to  com- 
mit a  known  felony,  such  as  murder,  rape, 
robbery,  arson,  burglary,  and  the  like,  upon 
either.  In  these  cases  be  Is  not  obliged  to 
retreat  but  may  pursue  his  adversary  until 
he  has  secured  himself  from  all  danger,  and 
If  he  killed  him  in  so  doing  it  la  called  'Jus- 
tifiable self-defense,'  as,  on  the  other  hand, 
the  killing  by  sucb  felon  of  any  person  so 
lawfully  defending  himself  will  be  murder. 
But  a  bare  fear  of  any  of  these  offenses, 
however  well  grounded,  as  that  another  lies 


in  wait  to  take  away  the  party's  life,  unac- 
companied with  any  overt  act  indicative  of 
such  an  Intention,  will  not  warrant  him  in 
killing  that  other  by  way  of  prevention. 
Then  most  be  an  actual  danger  at  the  time." 
1  East,  P.  C.  p.  271.  See,  to  the  same  effect, 
4  Bl.  Oomm.  p.  180;  Foster's  Crown  Law,  273; 
and  1  Bish.  New  Cr.  Iaw,  f  850. 

According  to  the  common  law,  it  is  the  duty 
of  every  one,  seeing  any  felony  attempted,  by 
force  to  prevent  it,— If  need  be,  by  the  extin- 
guishment of  the  felon's  existence.  This  ia 
a  public  duty,  and  the  discharge  of  it  is  re- 
garded as  promotive  of  Justice.  Any  one  who 
fails  to  discharge  It  Is  guilty  of  an  indicta- 
ble misdemeanor,  called  "misprision  of  fel- 
ony." And,  as  a  result  of  this  doctrine,  Mr. 
Bishop  says,  "If  a  man  murderously  attack- 
ed by  another  flies  instead  of  resisting,  be 
commits,  substantially,  this  (^ense  of  mis- 
prision of  felony  even  though  we  should  ad- 
mit that  In  strict  law  he  will  be  excused,  be- 
cause acting  from  the  commendable  motlTe 
of  saving  Ufe."  1  Bish.  New  Cr.  Law,  U 
851,  849;  Pond  v.  People,  8  Mich.  150.  See, 
also,  Bostlc  V.  State,  94  Ala.  45,  10  Soutb. 
602;  Weaver  t.  State,  53  Am.  Rep.  389;  Gray 
V.  Combs,  7  J.  J.  Marsh,  478;  4  BL  Oomm.  180; 
1  Hale,  P.  G.  480;  Claik,  Cr.  Law,  137;  1 
Whart  Cr.  Law  (lOth  Ed.)  S  495. 

It  is  evident,  therefore,  that  sections  1670 
and  1672  of  Sandels  &  HiU's  Digest  aze  en- 
actments of  no  new  laws,  but  are  an  affirm- 
ance of  the  common  law  then  in  force.  They 
declare  no  new  right  or  duty,  and  provide 
only  that  homicides  committed  in  the  exer- 
cise or  discharge  of  the  common-law  right  or 
duty  to  defend  the  habitation,  person,  or 
property  against  one  who  manifestly  intends 
or  endeavors,  by  violence  or  surprise,  to  com- 
mit a  known  felony,  or  to  prevent  attempted 
felonies,  swch  as  murder,  rape,  robbery,  bur- 
glary, or  other  aggravated  felony,  shall  be 
justifiable,  and  leave  the  common  law,  as  to 
the  extent,  the  circumstances,  and  the  man- 
ner In  or  under  which  the  right  or  duty  may 
be   exercised   or   discharged,   still   In    force. 

It  follows,  them,  that  any  one,  under  the 
laws  of  this  state,  may  repel  fwwe  by  force, 
in  defense  of  person,  habitation,  or  property 
against  any  one  who  manifestly  Intends  and 
endeavors  by  violence  or  surprise  to  commit 
a  known  felony  upon  either,  and  that  he 
need  not  retreat,  in  such  cases,  but  may 
stand  his  ground,  and,  if  need  be,  kill  his  ad- 
versary. It  is  also  true  that  any  person,  for 
the  prevention  of  murder,  rape,  robbery,  bur- 
glary, or  any  other  aggravated  felony,  may, 
under  our  statutes,  if  necessary,  kill  another 
attempting  to  perpetrote  such  felonies.  But 
these  rights  are  not  without  llmltatlODS.  "A 
bare  fear,"  says  the  statute,  "of  those  offen- 
ces, to  prevent  which  the  homicide  is  alleged 
to  have  been  committed,  shall  not  be  suffi- 
cient to  Justify  the  killing.  It  must  appear 
that  the  circumstances  were  sufficient  to  ex- 
cite the  fears  of  a  reasonable  person,  and 
that  the  party  killing  really  acted  under  their 
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Inflnence,  and  not  In  a  spirit  of  rerenge." 
Section  1675.  The  clrcamBtances  must  be 
such  aa  to  Impress  the  mind  of  the  slayer, 
without  fault  or  carelessness  on  bis  part,  with 
the  reasonable  belief  that  the  necessity  for 
killing  to  prevent  the  felony  was  Immediate 
and  impending,  and  the  danger  imminent 
ICnowing  the  other's  design,  the  slayer  had 
no  right  to  seek  a  conflict,  but  must  wait 
until  the  other  does  something  at  the  time 
Indicating  a  present  intention  <rf  carrying  his 
design  into  effect.  While  the  slayer  can 
stand  his  ground,  and  refuse  to  retreat,  he 
should  do  what  he  can  to  avoid  the  necessity 
ot  killing,  and  at  the  same  time  exercise  this 
right,  and  preveot  the  threatened  felony.  In 
no  case  will  he  be  Justified  In  taking  the  life 
of  the  aggressor,  when,  by  arresting  or  disa- 
bling him,  or  otherwise,  he  can  prevent  the 
felony,  or  when  the  danger,  in  the  reasonable 
belief  of  the  assailed,  lias  ceased  to  be  Im- 
mediate and  impending.  There  must  be  an 
Immediate  necessity  for  the  killing,  for  the 
statute  says,  "Every  person  who  shall  un- 
necessarily kUl  another  while  resisting  an 
attempt  by  such  other  person  to  commit  any 
felony,  or  to  do  any  other  unlawful  act,  or 
after  eruA  attempt  has  failed,  shall  be  guilty 
of  murder  or  manslaughter,  according  to  cir- 
cumstances." Section  1840.  See  Pond  v. 
People,  8  Mich.  150;  1  liiast,  P.  C.  272;  1 
Whart.  Cr.  Law  (9th  E>d.)  $§  495-601,  and 
cases  dted;  1  Bish.  New  Cr.  Law,  {(  813, 
&ia,  869,  and  cases  cited. 

Bat  tbe  right  to  defend  property  against 
one  wlio  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known  fel- 
ony, to  the  extent  of  slaying  the  aggressor, 
does  not  include  the  right  to  defend  it,  to  tlie 
same  extent,  where  there  is  no  intention  to 
commit  a  felony.  A  num  may  use  force  to 
defend  his  real  or  personal  property  in  his 
actual  possession  against  one  who  endeavors 
to  dispoe.sess  him  without  right,  taking  care 
that  the  force  used  does  not  exceed  what  rea- 
sonably appears  to  be  necessary  for  the  pur- 
pose of  defense  and  prevention.  Bnt,  in  the 
absence  of  an  attempt  to  commit  a  felony, 
be  cannot  defend  his  property,  except  his 
habitation,  to  the  extent  of  killing  the  ag- 
gressw,  for  the  purpose  of  preventing  a  tres- 
pass, and  If  he  should  do  so  he  would  be 
guilty  of  a  felonious  homicide.  Life  is  too 
valuable  to  be  sacrificed  solely  for  the  pro- 
tection of  property.  Bather  than  slay  the 
aggressor  to  prevent  a  mere  trespass,  when 
no  felony  Is  attempted,  he  should  yield,  and 
appeal  to  the  courts  for  redress.  Ordinarily 
tbe  killing  allowed  In  the  defense  of  property 
Is  solely  for  the  prevention  of  a  felony. 
"If,"  as  Clark  on  GriminRl  Law  says,  "a  man 
attacks  me,  and  tries  to  take  my  property  by 
force,  he  attempts  a  robbery,  and  I  may  kill 
him  to  prevent  the  felony.  The  jnstlflcatton 
does  not  rest  on  my  right  to  defend  my  prop- 
erty. If  a  man  attempts  to  set  fire  to  my 
-dwelling  house  by  surprise,  and  I  can  only 
prevent  it  by  killing  him,  I  may  do  so;   bnt 


the  reason  Is  because  I  may  and  must  pre- 
vent the  felony,  and  not  because.  If  I  do  not 
kill  him,  I  will  lose  my  property.  If  the 
house  were  uninhabited,  and  therefore  not 
the  subject  of  arson  (at  common  law),  I 
would  have  no  right  to  kill  him,  though  my 
loss  of  property  would  b«  aa  great."  People 
V.  Flanagan,  60  del.  2;  State  v.  Vance,  17 
Iowa,  138;  Davison  v.  People,  90  lU.  221; 
1  Bish.  New  Cr.  Law,  ff  857,  861,  876;  CUrk, 
Cr.  Law,  p.  144. 

Tested  by  wtiat  we  have  stated  the  law  to 
be,  did  the  trial  court  commit  any  reversible 
error  in  giving  or  refusing  instructions  to 
the  Jury? 

There  is  no  reversible  error  in  the  instruc- 
tion given  by  the  court  on  its  own  motion, 
numbered  fifth,  and  objected  to  by  the  ap- 
pellant Tbe  Jury  could  not  liave  found  him 
guilty,  under  tiiat  Instruction,  except  upon  a 
state  of  facts,  which  If  true,  proved  him 
guilty  of  a  deliberate  murder.  If  they  con- 
victed blm  under  it,  they  found  him  guilty  of 
ddiberately  killing  the  deceased  while  he 
was  standing  talking  to  the  brother  of  ai^iel- 
lant,  and  making  ao  effort  to  do  violence  to 
any  one. 

The  eighth  Instruction  given  by  the  court 
on  its  own  motion,  and  objected  to  by  the  ap- 
pellant, was  a  definition  of  a  reasonable 
doubt,  and,  while  it  is  not  as  full  and  com- 
plete as  it  might  be,  contains  no  reversible 
error. 

The  ninth  instruction  given  by  the  court  on 
Its  own  motion,  and  objected  to  by  the  appel- 
lant, was  obviously  given  to  modify  the  in- 
struction given  at  the  request  of  the  appel- 
lant, and  numbered  twelfth,  in  which  tbe 
court  told  the  Jury  that  if  they  had  "a  rea- 
sonable doubt  whether  or  not  Ben.  L.  Car- 
penter shot  and  killed  Hannibal  with  a  sliot- 
gun,  or  whether  he  came  to  his  death  by 
shots  fired  by  W.  O.  Carpenter,"  then  the 
defendant  was  entitled  to  the  benefit  of  such 
doubt,  and  to  acquit  him.  In  the  ninth  they 
were  told  that  if  "defendant  was  present 
and  participated  in  the  killing  of  H.  J.  Han- 
nibal, by  9lux>ting  him  with  a  shotgun,  as 
charged  in  the  indictment,  and  that  said 
shooting  was  done  In  furtherance  of  a  pre- 
vious design  and  understanding  between 
himself  and  his  brother  to  kiU  said  Han- 
nibal, and  that,  as  a  result  of  such  design 
and  understanding,  H.  J.  Hannibal  was 
killed,  you  will  find  him  guilty,  although 
it  may  not  be  shown  that  the  shot  or 
shots  fired  by  defendant  if  any  were  shot 
by  him,  actually  caused  the  death  of  the 
deceased."  Taking  this  In  connection  with 
the  instmctlons  defining  Justifiable  homicide 
and  the  difTerent  degrees  of  unlawful  homi- 
cide, and  the  verdict  of  the  Jury  finding  him 
guUty  of  murdM'  In  tbe  first  degree,  we  see 
no  reason  to  conclude  that  it  was  misleading 
or  prejudicial. 

So  much  of  the  instructions  asked  by  the 
appellant  and  refused  by  the  court,  and  num- 
bered   third,    fourth,    fifth,    sixth,    seventh. 
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el^htb  and  ninth,  as  is  applicable  to  appel- 
lant, was  based  on  the  theory  that  W.  O. 
Carpenter,  being  in  the  poeBeealon  of  his  field, 
had  the  right  to  resist  a  trespaas  npon  the 
Game  by  Hannibal,  to  the  extent  of  taldng 
hia  life,  and  that  his  brother,  the  appellant, 
conld  lawfully  assist  him  in  such  resistance, 
and  was  properly  refused. 

The  instruction  numbered  tenth,  which  the 
appellant  asked  and  the  conrt  refused  to  glre, 
was  as  to  tne  efCect  the  jury  might  give  to 
the  bad  character  of  the  deceased.  It  was 
not  within  the  province  of  the  court  to  select 
one  fact,  and  teli  or  suggest  to  the  Jury  what 
effect  they  might  give  to  it.  The  jury  should 
consider  all  the  evidence,  and  base  their  ver- 
dict upon  their  conclusions  from  It  as  a 
whole.     The  prayer  wcis  properly  denied. 

The  first  half  of  the  other  instruction 
which  was  refused  was  covered  by  instruc- 
tions given,  and  the  other  half,  as  to  self- 
defense,  was  incorrect. 

0.  Here  was  sufficient  evidence  to  sustain 
the  verdict  of  the  jury.  While  the  convic- 
tion of  murder  In  the  first  degree  is  not  en- 
tirely satisfactory,  we  are  without  authority 
to  interfere  with  it 

Judgement  affirmed. 

WOOD,  J.,  did  not  sit  In  this  case. 


AETNA  INS.  CO.  et  al.  v.  ROSENBERQ  et  aL 
(Supreme  Court  of  Arkansas.  July  8,  1886.) 
Insdhan'cb  —  Power  to  Cancel  Polict  —  Exeb- 

CI«E  OP. 

An  insurance  agent,  having  the  power, 
under  the  policy,  and  from  the  company  issu- 
ing it,  to  cancel  the  policy  on  five  days'  notice 
to  the  insured,  and  tendering  repayment  of  the 
nuearned  premium,  wrote  the  insured,  asking 
them  to  return  the  policy  to  him  for  cancella- 
tion, and  promising  to  insure  the  property  in 
another  good  company.  The  insured  returned 
the  policy  as  requested,  but  the  agent  did  not 
in  fact  cancel  it,  nor  did  he  issue  any  other  pol- 
icy to  the  insured.  They  were  never  served 
with  the  notice,  nor  tendered  the  return  premi- 
um required  in  the  exercise  of  the  power  of  can- 
cellation reserved  in  the  policy.  Held,  that  the 
policy  remained  in  force. 

Appeal  from  circuit  court,  Hempstead  coun- 
ty; Kufus  D.  Heam,  Judge. 

Action  by  Rosenberg  &  Goldsmith  against 
the  Aetna  Insurance  Company  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Affirmed. 

W.  M.  Greene,  for  appellants.  R.  B.  Wil- 
liams, for  appellees. 

BUNN.  C.  J.  On  the  6th  of  March,  1894, 
appellees,  the  plaintiffs  In  the  court  below,  fil- 
ed their  complaint  against  the  appellants  In 
the  Hempstead  circuit  court,  and  on  the  10th 
of  April,  1894,  defendants  filed  their  answer. 
Judgment  for  plaintiffs,  and  defendants  moved 
for  a  new  hearing.  The  same  was  overruled, 
and  they  tendered  their  bill  of  exceptions,  and 


take  an  appeal.  This  is  an  action  on  a  policy 
of  fire  Insurance  issued  to  plaintiffs  by  the 
Aetna  Insurance  Company.  The  Union  Ooar- 
anty  Company  executed  the  bond  to  the  state 
of  Arkansas  for  the  benefit  of  holders  of  poli- 
cies In  said  insurance  company;  and,  as  such 
bondsman,  was  made  defendant  In  the  salt 
The  policy  contained  a  stlpulatiun  to  the  effect 
that  on  giving  five  days'  notice  to  the  holders, 
and  tendering  the  payment  of  the  unearned 
premiums,  said  insurance  company  had  a 
right  to  cancel  said  policy;  and  it  was  shown 
that  Knighton,  the  agent  of  the  company  with 
whom  the  dealings  were  had,  was  authorized 
to  cancel  the  policy  according  to  its  terms. 
The  property  insured  (a  storehouse  and  goods 
In  tile  town  of  Fulton,  Hempstead  county. 
Ark.)  was  destroyed  by  fire.  Previous  to  the 
fire  the  agmt,  Knighton,  wrote  to  appellees  to 
return  the  policy  for  cancellation,  coupling 
the  request  with  the  promise  (as  testified  by 
Rosenberg,  one  of  the  appellees)  that.  If  appel- 
lees would  return  the  policy  for  cancellation, 
he  would  Insure  the  property  In  another  good 
company.  There  was  evidence  tending  to 
show  that  while  the  company,  through  Its  said 
agent  had  the  right  to  cancel  the  policy  on 
giving  the  five  days'  notice,  yet  this  notice 
was  not  given,  and  the  agent  really  Intended 
to  exercise  the  power  of  cancellation,  not  ac- 
cording to  the  strict  letter  of  the  policy,  but 
rather  in  confonnity  to  the  voluntary  surren- 
der of  It  for  that  purpose  by  the  holders.  In- 
deed, it  does  not  appear  that  the  agent  ever 
actually  canceled  the  policy,  nor  did  anything 
to  that  effect;  even  failing  to  open  letters  of 
appellees  to  him,  which  accompanied  the  re- 
turned policy.  It  thus  appears  In  evidence 
that  not  (mly  may  the  appellees  have  reason- 
ably exi>ected  that  the  policy  would  not  be 
canceled  until  their  property  should  be  Insured 
in  another  company,  and  thus  beoi  at  all 
times  covered  by  insurance,  but  that  the  In- 
surance In  the  other  company  was  the  condi- 
tion npon  which  the  cancellation  should  be 
made.  Furthermore,  if  such  was  the  condi- 
tion upon  which  alone  the  cancellation  could 
have  been  made  by  the  company's  agent  un- 
der the  particular  circumstances,  it  was  also 
the  only  condition  npon  which  the  five  days' 
notice  could  have  been  legitimately  consider- 
ed as  waived.  If  It  was  waived  at  all.  There 
was  evidence  supporting  the  findings  of  the 
court  to  the  foregoing  effect  and  the  Judg- 
ment is  therefore  affirmed. 


JOYCE  V.  STATE. 

(Supreme  Court  of  Arkansas.     July  8,  1896.) 

CaiuiKAi.  Law— Opinion  Evidbnob— Statbmsnt 
ot  Depbsdant. 

In  a  criminal  case  a  witness  was  asked 
on  cross-examination,  "In  the  conversation  yon 
had  with  defendant  did  he  not  cross  himself?*' 
to  which  the  witness  answered,  "Yes."  BeU, 
that  the  testimony  was  improperly  admitted,  as 
being  the  opinion  of  the  witnesa. 
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Appeal  from  drcnit  oonrt,  Independence 
county;   Rlcbard  H.  Powell,  Judge. 

S.  H.  Joyce  was  convicted  of  a  crime,  and 
jippeals.     Reversed. 

This  Is  an  Indictment  In  the  Independence 
circuit  court  for  the  crime  of  Incest.  Trial 
and  verdict  against  defendant,  and  he  ap- 
peals to  this  court.  The  errors  assigned  In 
the  motion  for  new  trial  are:  (1)  The  ver- 
dict is  contrary  to  the  evidence.  (2)  The  ver- 
dict is  contrary  to  law.  (g)  The  verdict  is 
contrary  to  both  the  law  and  the  evidence. 
(3%)  The  instructions  1,  2,  3,  and  4,  given 
by  the  court,  were  erroneous.  (4)  The  court 
«rred  in  permitting  witness  Wiley  to  testify, 
•over  the  objection  of  defendant,  that  defend- 
ant had  crossed  himself  when  he  was  talking 
to  him.  (5)  Because  the  court  refused  a  new 
trial,  on  the  ground  of  newly-discovered  evi- 
dence. 

Yancey  &  Fulkerson,  for  appellant  E.  B. 
Klnsworthy,  Atty.  Gen.,  for  the  State. 

BUNN,  a  J.  (after  stating  the  facts).  The 
verdict  was  based  solely  on  the  testimony  of 
one  Andy  Loveil,  in  so  far  as  rdates  to  the 
identification  of  defendant  with  the  act  char- 
ged, and  upon  the  contradictory  statements 
«f  defendant,  as  shown  in  the  testimony  of 
Wiley,  a  witness  for  defendant,  on  cross-ex- 
amination, admitted  over  the  objection  of  de- 
fendant. Wiley's  testimony  was  to  the  effect 
that  he  had  been  on  a  church  committee  to  in- 
vestigate this  cliarge  against  the  defendant; 
that  in  August  last  he  went  to  Andy  LoyeQ 
<tbe  state's  witness),  and  Informed  him  that  he 
had  been  put  on  such  committee  by  the  church 
•of  which  he  (Wiley)  and  defendant  were  mem- 
bers, to  Investigate  the  charge,  and  desired 
him  (Lovell)  to  tell  him  what  he  knew  about 
it,— that  is,  as  to  whether  or  not  defendant 
bad  had  sexual  intercourse  with  his  daughter; 
that  Lovell  told  him,  in  answer  to  his  request, 
that  defendant  had  had  intercourse  with  his 
daughter,  but  said  also,  "However,  a  man 
might  be  mistaken  as  to  that"  On  cross- 
'ezamination  the  following  question  was  asked 
witness:  "In  the  conversation  you  had  with 
Joyce,  didn't  he  cross  himself?"  .  The  ques- 
tion was  objected  to  by  the  defendant  on  the 
j^ound  of  Incompetency  and  irrelevancy;  ob- 
jection overruled  by  the  court;  and  the  wit- 
ness permitted  to  answer  It  Witness  then 
answered  "Yes"  to  the  question,  and  his  an- 
swer was  also  duly  objected  to.  The  objec- 
tion to  the  question  and  answer  should  have 
been  sustained.  It  wlis  but  the  opinion  of 
the  witness  to  the  effect  of  the  statement  of 
defendant  made  in  private  conversation  with 
him,  and,  being  admitted,  may  have  been  ex- 
ceedingly prejudicial  to  the  defendant  on  the 
trial. 

The  error  complained  of  in  the  refusal  of 
the  court  to  grant  a  new  trial  because  of  new- 
ly-discovere<i  evidence  cannot  be  the  ground 
-of  complaint  In  a  new  trial  of  the  case,  and 
therefore  need  not  be  discussed  now.     Other 


grounds  named  in  the  motion  for  new  trial 
■eem  to  have  been  abandoned.  For  the  error 
named,  the  judgment  Is  reversed,  and  the 
cause  remanded. 


MOORB  V.  STONE  et  aL 
(Court  of  Civil  Appeals  of  Texas.     Joly  8, 

1886.) 
Trespass  to  Tbt  Titlb— Pbbpondkkakob  or 

EviDEKCB — Instructions. 
In  trespass  to  try  title,  a  cbaiKC  that 
"the  burden  of  proof  is  on  plaintiff  to  establish 
by  a  preponderance  of  prooi  to  your  reasonable 
satisfaction  that  each  of  the  deeds  under  which 
he  claims  are  genuine,  and  not  forgeries,  and  a 
failure  to  do  so  would  entitle  the  defendants  to 
your  verdict"  was  erroneous,  as  requiring  more 
than  a  preponderance  of  evidence. 

Appeal  from  district  court,  Eastland  county; 
T.  H.  Conner,. Judge. 

Action  by  Olln  T.  Moore  against  Heber 
Stone  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

D.  O.  Hunt  for  appellant  Moore  &  Mack, 
for  appellees. 

HUNTER,  J.  This  suit  was  brought  by  ap- 
pdlant  in  the  form  of  an  action  of  trespass 
to  try  title,  to  recover  his  mother's  one-half 
community  Interest  in  a  league  and  labor  of 
land  lying  in  Eastland  county,  located  by  vir- 
tue of  headrlght  certificate  granted  to  John 
F.  Sapp  on  the  15th  day  of  January,  1838,  and 
patented  to  John  P.  Sapp  on  the  4th  day  of 
October,  1860.  The  defendants  plead  the  gen- 
eral issue.  Plaintiff  relied  on  a  certifled  copy 
of  a  transfer  of  the  certlflcate,  purporting  to 
be  made  by  John  F.  Sapp  to  Eiisha  Clapp, 
dated  May  1,  1839,  recorded  in  Houston  coun- 
ty In  1839,  where  grantor  and  grantee  then 
resided,  and  recorded  in  Eastland  county  on 
the  23d  of  December,  1876;  original  transfer 
of  same  certificate  froih  EUsha  Clapp  to  John 
L.  Ryan,  dated  July  24,  184C,  duly  acknowl- 
edged, and  recorded  In  Eastland  county  on 
the  23d  of  December,  1876;  original  deed  from 
John  L.  Ryan  to  G.  W.  Moore,  father  of  ap- 
pellant dated  June  24,  1864,  duly  recorded 
In  Eastland  county  on  the  23d  of  December, 
1876.  The  appeUees  filed  in  the  court  bdow 
an  affidavit  attadong  all  of  said  Instrumentn 
as  forgeries,  and  relied  on  a  chain  of  title  com- 
ing down  from  the  heirs  of  John  F.  Sapp  to 
themselves.  Upon  proof  being  made  that  ap- 
I)ellant  had  received  his  deeds  and  transfers 
from  his  father,  George  W.  Moore,  more 
than  20  years  ago,  showing  proper  custody, 
and  also  proof  of  the  same  by  the  father, 
George  W.  Moore,  and  of  the  genuineness  of 
the  handwriting  by  two  witnesses,  and  other 
facts  tending  to  establish  the  transactions  In 
fact  the  court  below  admitted  the  instruments 
In  evidence  to  the  jury  as  ancient  deeds.  The 
evidence  before  the  jury  on  the  genuineness 
of  the  Instruments  was  conflicting.  The  court 
gave  the  jury  the  following  charge:  "You  are 
Instructed  that  in  this  case  the  burden  of 
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proof  la  on  plaintiff  to  establish  by  a  prepon- 
derance of  proof  to  70ur  reasonable  satlsfacs 
tlon  that  each  of  the  deeds  under  which  he 
daims  are  genuine  and  not  forgeries,  and  a 
(allure  to  do  bo  would  entitle  the  defendants 
to  your  verdict"  The  jury  under  this  charge 
found  a  verdict  for  the  defendants.  This 
charge  was  erroneous,  in  that  it  required  the 
jury  to  be  reasonably  satlsfled  of  the  genuine- 
ness of  the  deeds  before  they  could  find  for 
the  plalntifT.  This  required  of  plaintiff  more 
than  a  preponderance  of  the  evidence  to  en- 
title him  to  recover.     In  Baines  v.  Ullmann, 

71  Tex.  529,  9  S.  W.  645,  a  charge  requiring 
the  Jury  to  be  satlsfled  of  a  given  fact  was 
condemned.  The  court  there  said:  "It  was 
not  necessary  that  the  evidence  should  have 
been  sufficient  to  satisfy  the  jury  of  the  facts 
in  order  to  entitle  appellant  to  a  verdict,  for 
he  could  have  been  entitled  to  this  If,  upon  a 
consideration  of  all  the  evidence,  the  jury  had 
been  of  tlie  opinion  that  the  facts  necessary 
to  a  recovery  by  him  were  established  by  a 
preponderance  of  the  evidence.  Evidence  is 
said  to  satisfy  the  mind  when  It  Is  such  as 
frees  the  mind  from  doubt,  sospense,  or  un- 
certainty." The  jury  might  have  believed 
that  the  evidence  preponderated  In  favor  of 
the  genuineness  of  these  deeds,  yet  under  this 
cliarge  th^  would  have  felt  bound  to  render 
a  verdict  against  appellant  if  their  minds 
were  not  reasonably  free  from  doubt  as  to 
the  genuineness  of  said  deeds.  In  Mr.  Green- 
leafs  work  on  Evidence,  he  states  the  defini- 
tion of  satisfactory  evidence  as  follows:  "By 
satisfactory  evidence,  which  is  sometimes 
called  'sufficient  evidence,'  is  Intended  that 
amount  of  proof  which  ordinarily  satisfies  an 
unprejudiced  mind  beyond  reasonable  doubt." 
1  GreenL  Ev.  {  2.  This  charge  has  been  con- 
demned by  a  long  line  of  decisions  of  otir  su- 
preme court:  Torrey  v.  Cameron,  73  Tex. 
588, 11  S.  W.  840;  Pordyce  v.  Chancey,  2  Tex. 
Olv.  App.  24,  21  S.  W.  181;  RaUway  Co.  v. 
Matula,  79  Tex.  677,  15  S.  W.  673;  McBride 
V.  Banguss,  66  Tex.  174;  Wylie  v.  Posey,  71 
Tex.  34,  9  S.  W.  87;    RaUway  Co.  v.  Brazzil, 

72  Tex.  237,  10  S.  W.  403;  Raflway  Co.  v. 
BarUett,  81  Tex.  42,  16  S.  W.  638.  For  the 
error  In  the  charge  of  the  court,  as  above  not- 
ed, we  order  that  the  judgment  herein  be  re- 
versed, and  the  cause  remanded. 


OOBER  et  ax.  v.  SMITH  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  26, 

1896.) 

Dbbd  bt  Husbans  and  Wipb— Contract  or  Hu»- 
BAKD  Affeotino   Homestead  — 
Rights  of  Wife. 
A  husband  and  wife  conveyed  an  undi- 
vided half  interest  in  land  belom^ng  to  them  to 
one  who  sold  sach  interest  to  a  third  person, 
and  the  note  fdven  by  such  third  person,  through 
mistake  or  otnerwise,  recited  that  It  was  {riven 
as  part  of  the  price  of  the  whole  tract,  and  re- 
served a  vendor's  lien  thereon.     On  such  note 
the  husband  signed  as  surety,  bat  the  wife  took 
no  part  in  the  contract.     Held,  that  the  home- 


stead right  of  the  wife  in  the  undivided  inter- 
est not  conveyed  was  not  affected. 

Appeal  from  district  court,  Jones  county; 
Ed.  3.  Hamner,  Judge. 

Action  by  E.  B.  Gober  and  wife  against 
Temple  D.  Smith  and  another. .  From  an  or- 
der sustaining  a  demurrer  to  the  complaint, 
plaintiffs  appeal.     Reversed. 

Leggett  &  Cunningham  and  Craig  &  Allen, 
for  appellants.  EL  Lw  Bentley,  for  appellees. 
• 

TARLTON,  C.  J.  The  appellants,  E.  B. 
Oober  and  his  wife,  S.  E.  XSober,  brought  this 
suit  against  the  appellees.  Temple  D.  Smith 
and  £jd  M.  Tyson.  A  general  demurrer  was 
sustained  to  their  petition.  We  hence  state 
briefiy  and  substantially  the  facts  therein 
alleged,  as  follows:  On  March  7,  1892,  the 
plaintiffs  were  the  owners  of  lot  No.  11 
In  bloclc  No.  3  in  the  town  of  Anson,  Jones 
county.  On  that  day,  E.  B.  Gober,  joined  by 
his  wife,  S.  E.  Gober,  conveyed  to  M.  E. 
Campbell  an  undivided  one-half  interest  in 
the  lot  referred  to.  On  January  17,  1893,  M. 
E.  Campbell  conveyed,  by  her  deed,  this  un- 
divided half  to  Ed  NOTthrup  and  Mrs.  J.  G. 
Northrup.  As  part  of  the  purchase  money 
In  this  transaction,  the  Northrups  executed 
to  M.  E.  Campbell  their  promissory  note  for 
(383.66.  This  note,  "through  mlstalce  or  oth- 
erwise," recites  oo  its  face  that  It  is  given  as 
part  of  the  purchase  money  for  lot  No.  11  in 
block  No.  8,  situated  In  Anson,  Jones  county, 
on  which  real  estate  the  vendor's  lien  Is  ex- 
pressly retained.  It  was  signed  by  Mrs.  J. 
G.  Northrup,  Ed  Northrup,  and  B.  B.  Gober, 
all  as  principal  obligors.  E.  B.  Gober  was, 
however,  in  fact,  but  a  surety.  The  deed 
executed  by  Mrs.  Campbell  to  the  Northrups 
conveyed  but  an  undivided  one-half  Interest 
In  the  lot,  reserving  a  vendor's  lien  only  to 
that  extent.  It  was  not  recorded.  Ttte 
note,  in  course  of  trade,  came  into  the  pos- 
session of  the  defendant  Temple  D.  Smith. 
On  February  8,  1894,  he  sued  upon  It  in  the 
district  court  of  Jones  county,  and  recovered 
judgment  against  the  defendants  in  that  suit, 
viz.  M.  E.  Campbell,  R.  M.  Campbell,  Ed 
Northrup,  Mrs.  J.  G.  Northrup,  E.  B.  Gober, 
and  Frank  M.  Smith.  The  judgment  decreed 
a  foreclosure  of  the  vendor's  lien  on  the  en- 
tire lot,  instead  of  on  a  one-half  interest 
therein.  An  order  of  sale  was  accordingly 
issued,  and  placed  in  the  hands  of  Ed  M.  Ty- 
son, the  sheriff  of  Jones  county,  who,  through 
his  deputy,  J.  C.  McJUton,  on  October  2, 1894, 
sold  the  entire  lot  at  public  outcry  to  the  de- 
fendant Temple  D.  Smith,  for  the  sum  of 
|70,  and  executed  to  him  a  deed  therefor.  At 
the  time  of  the  Institution  of  this  suit,  and 
for  five  years  prior  thereto,  the  plaintiffs 
owned  an  undivided  one-half  Interest  In  the 
lot,  which  was  not  included  in  the  land  CCMI- 
veyed  by  Campbell  to  the  Northrups,  and  Is, 
in  reality,  no  part  of  the  land  for  the  pur- 
chase money  of  which  the  above-described 
note  was  griven.  During  all  this  time,  the 
plaintiff  E.  B.  Gober  was,  and  has  since  re* 
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mained,  the  head  of  a  family,  and  the  land  I 
involved  In  this  suit  has  been,  and  so  re- 
mains, his  business  homestead.  As  such,  he 
has  continuously  used  and  occupied  It,  save 
and  except  during  the  time  between  October 
3,  1894,  and  October  9,  1894,  when  he  was 
ousted  as  below  stated.  He  conducted  the 
business  of  a  blacksmith,  his  shop  being  up- 
on the  lot  in  question.  The  sale  by  the  de- 
fendant Tyson,  through  his  deputy,  to  the 
defendant  Temple  D.  Smith,  casts  a  dond  on 
the  title  of  the  plaintifTs  to  the  half  Interest 
In  question.  At  and  before  the  sale,  the  de- 
fendants had  full  knowledge  of  the  facta 
above  stated.  By  virtue  of  the  sale  af<»«- 
said,  the  defendant  Tyson,  at  the  instance  of 
his  co-defendant.  Smith,  ousted  the  plaintiffs 
from  the  possession  of  the  property,  which 
they  held  until  October  9,  1894,  when  the 
plaintiffs  regained  such  possession.  The  de- 
fendants again  threaten  the  plaintiffs  with 
ouster.  Among  other  matters,  the  plaintiffs 
pray  for  a  decree  canceling  the  sheriff's  deed 
conveying  to  the  appellee  Smith  the  one- 
half  interest  in  controversy,  removing  the 
cloud  from  their  title  thereto,  and  perpetual- 
ly enjoining  the  defendants  from  hereafter 
selling  this  one-half  interest  as  long  as  they 
shall  use  it  for  homestead  purposes,  and 
that  they  be  enjoined  from  dispossessing 
plaintiffs. 

We  are  of  opinion  that  the  court  errone- 
ously sustained  a  general  demurrer  to  the 
petition  averring  the  foregoing  facta  The 
fallacy  involved  in  the  court's  action  coa- 
ststs  in  overlooking  the  homestead  character 
Impressed  upon  the  plaintiffs'  Interest  in  the 
lot  involved,— In  ignoring  the  rule  that  the 
wife  is  a  beneficiary  in  the  homestead  ex- 
emption, and  that  she  cannot  be  divested  of 
her  Interest  therein  by  any  act  of  her  hus- 
band (short  of  abandonment  of  the  home- 
stead) to  which  she  Is  not  a  party.  It  will 
be  noted  that  she  was  not  a  privy,  in  any 
sense,  to  the  conduct  of  her  husband  In  sign- 
ing the  note  which  went  into  the  hands  of 
the  appellee,  or  to  the  judgment  which  fore- 
closed the  purported  lien  recited  in  that  note. 
Had  the  husband,  without  Joinder  by  her, 
executed  an  absolute  deed  to  the  defendant 
conveying  this  exempt  interest  in  the  prop- 
erty, and  had  suit  for  possession  by  virtue  of 
that  conveyance  been  brought  by  the  appel- 
lee Smith  against  the  husband,  and  a  recov- 
ery of  the  title  been  adjudged  to  Smith,  the 
decree  in  that  case  could  not  in  the  remotest 
way  affect  the  wife,  Mrs.  S.  B.  Oober,  when 
she  was  not  a  party  thereto,  the  property  be- 
ing exempt  as  homestead.  Freeman  v. 
Hamblln,  1  Tex.  dv.  App.  161,  21  S.  W.  1019. 
So,  the  signature  of  the  husband  attached  to 
the  note  above  described,  whether  as  princi- 
pal or  surety,  whether  by  mistake  or  other- 
wise, could  not  operate  to  the  detriment  of 
the  wife's  claim  to  this  property,  exempt  as 
it  was  and  Is,  under  the  averments  of  the 
petition.  The  conduct  of  the  husband  could 
not  operate  as  an  estoppel  against  the  wife. 


a  Btrangor  to  such  conduct;  nor  could  the 
decree  founded  thereon  be  pleaded  as  res  ad- 
Judlcata  against  the  wife,  a  stranger  to  the 
judgment  The  plaintiffs,  under  their  alle- 
gations, are  entitled  to  the  writ  of  injunc- 
tion, for  two  reasons:  (1)  To  prevent  the 
unwarranted  invasion  of  their  possession  and 
enjoyment  of  their  business  homestead;  and 
(2)  because,  to  remove  the  cloud  upon  their 
title,  consisting  in  the  sherifTs  deed  to  the 
appellee  Smith,  it  is  necessary  to  resort  to 
evidence  dehors  the  record,— evidence  which 
shows  the  homestead  character  ot  the  prop- 
erty Involved.  Hugglns  v.  White,  7  Tex.  Civ. 
App.  56S,  27  S.  W.  1066;  Roe  v.  Dalley,  1 
Posey,  Unrep.  Gas.  247. 

We  abstain  from  considering  propositions 
challenging  the  correctness  of  the  court's  ac- 
tion in  sustaining  certain  special  exceptions. 
As  far  as  a  disposition  of  the  questions 
therein  presented  may  not  be  involved  in 
the  preceding  remarks,  it  is  apprehei^ded 
that  they  will  probably  not  arise  on  another 
trial.  If,  however,  counsel  on  either  side 
deem  it  necessary  that  we  dispose  of  them 
more  definitely,  we  will  consider  any  sugges- 
tion to  that  effect  which  may  be  made  upon 
a  motion  for  rehearing.  For  the  reasons  in- 
dicated, the  judgment  Is  reversed,  and  the 
cause  Is  remanded. 


SOUTHERN  NAT.  BANK  OP  NEW  YORK 
V.  CURTIS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     June  27, 
1896.) 

JUDOMBNT    BT    CONFSSSIO!;  —  AoRRBMBNT    TO  AC- 
CEPT—DEI.AT  OP  Kntkt— Eppect— At- 
TORNET— Compensation. 

1.  A  creditor  who  agreed  to  accept  a  judg- 
ment by  confession  for  a  less  sum  than  due  may 
refuse  to  be  bound  by  the  agreement,  wbere  the 
cause  was  continued  without  such  confession, 
though  court  bad  not  adjourned  when  the  agree- 
ment was  made 

2.  An  attorney  who  contracted  to  prosecute 
a  cause  for  a  fixed  retainer  and  a  certain  per- 
centage of  the  amount  to  be  collected,  but  sub- 
sequently refused  to  proceed  with  the  case  until 
he  was  paid  an  additional  amount,  cannot  recov- 
er for  services  rendered  in  preparmg  for  the  de- 
fense of  a  cross  action,  tbe  Drinking  of  which  he 
anticipated,  where  his  client  afterwards  com- 
promised the  cause  without  his  knowledge. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; O.  A.  Brown,  Jodge. 

Action  by  the  Southern  National  Bank  ot 
New  York  against  W.  G.  Curtis  and  others. 
Frmn  the  judgment  rendered,  plaintiff  ap- 
peals.    Reversed. 

Conclusions  of  fact  found  by  the  trial  court, 
and  adopted  by  the  court  of  civil  appeals  in 
Ita  (pinion: 

"January  20,  1893,  the  defendants  W.  G. 
Curtis  and  A.  U.  Thomas  executed  and  deliv- 
ered to  the  plaintiff,  the  Southern  National 
Bank  of  New  York,  their  promissory  note  for 
$15,000,  payable  four  months  after  date,  at 
the  office  of  said  bank,  in  tbe  city  of  New 
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York,  and  at  the  same  tiLme  deposited  with 
said  bank,  as  collateral  security  for  aold  note, 
180  shares  of  stock  of  $100  each,  of  the  State 
National  Bank  of  Vernon,  Tex.,  and  which 
stock  was  then  estimated  and  agreed  to  be  0(f 
value  $18,000.  The  written  contract  between 
plaintiff  and  Curtis  and  Thomas  stipulated, 
among  other  things,  that,  If  said  note  was  not 
paid  at  maturity,  the  said  plaintiff  bank 
should  hare  the  right  to  sell  said  bank  stock 
at  any  broker's  board,  or  at  public  or  private 
sale,  at  any  time  after  such  default  of  pay- 
ment without  advertisement  or  notice  to  the 
said  Curtis  and  Thomas,  and  with  the  right 
of  said  plaintiff  bank  to  purchase  said  shares 
of  stock  free  from  any  equity  of  redemptic», 
and,  after  deducting  legal  costs  of  sale,  the 
proceeds  of  said  shares  of  stock  were  to  be 
applied  on  said  $15,000  debt,  etc.  Sold  $15,- 
000  note  was  not  paid,  and,  after  the  same  be- 
came due,  plaintiff  bank  offered  to  extend 
time  of  balance  if  Curtis  and  Thomas  would 
pay  $5,000;  and  by  telegram  of  June  2d,  and 
by  letter  of  June  7th,  both  addressed  to  W. 
Q.  Curtis,  at  Vernon,  defendants  were  in- 
formed that,  unless  plaintiff's  proposition  was 
comi^led  with  by  June  20th,  said  bank  stock 
would  be  sold  at  public  auction  in  New  York, 
and  legal  proceedings  instituted  for  any  de- 
ficiency. Defendants  Curtis  and  Thomas  fail- 
ed to  comply  with  the  above  mentioned  propo- 
sition, or  to  make  any  other  arrangements 
relative  to  said  note,  and  on  8th  August,  1893, 
plaintiff  caused  said  shares  of  stock  to  be  sold 
at  public  auction  in  New  York  City,  when 
I)lalntiff  became  the  purchaser  at  $20,  paid 
the  auctioneer  $8  coet  of  sale,  and  credited 
defendants'  note  with  $12,  and  oo  the  10th 
day  of  August,  1893,  brought  this  suit  to  re- 
cover of  the  said  Curtis  and  Thomas  the  bal- 
ance due  on  said  $15,000  note.  At  the  Febru- 
ary term,  18i>4,  of  this  court,  the  defendants 
Curtis  and  Thomas  answered  said  suit,  char- 
ging an  Illegal  sale  of  said  bank  stock,  and  a 
conversion  thereof  by  plaintiff,  to  the  dam- 
age of  the  said  Curtis  and  Thomas  $18,000. 
August  0,  1894,  while  suit  was  still  pending 
oa  the  Issues  made  by  the  answer  of  Curtis 
and  Thomas  above  stated,  and  for  the  pur- 
poee  of  settlement  of  this  suit  between  them, 
plaintiff  bank  and  Curtis  and  Thomas, 
through  said  Thomas,  who  was  acting  for 
both  defendants,  entered  into  an  agreement 
that  plaintiff  would  allow  Curtis  and  Thomas 
60  cents  on  the  dollar  for  saJd  bonk  stock, 
and  tbey  (Curtis  and  Thomas)  were  to  con- 
fess Judgment  in  plaintiff's  suit  cm  said  note. 
This  court  wajs  in  session  during  the  oiljre 
months  of  August  and  September,  1804,  but 
was  temporarUy  adjourned  at  the  date  of  said 
compromise  agreement,  and  for  about  one 
week  thereafter;  and  said  agreement  was  not 
carried  into  Judgment  because  of  said  tem- 
porary adjournment,  and  because,  after  recoor 
venlng  of  said  court,  plaintiff  had  no  attorney 
until  after  It  abandoned  said  contract.  Plain- 
tiff afterwards  refused  to  carry  out  said  agree- 
ment, and  seeks  to  recover  the  full  amount  of 


said  $15,000  note,  having  tendered  said  bonk 
stock  Into  court  for  defendants  Curtis  and 
Thomas  upon  the  payment  of  said  note.  Six- 
ty cents  oa  the  dollar  of  sold  bank  stock  Is, 
in  the  aggregate,  $10,800.  On  the  8th  of  Au- 
gust, 1893,  when  said  bonk  stock  was  sold, 
the  State  National  Bank  of  Vernon  was  in 
the  hands  of  the  United  States  comptroUw, 
having  suspended  business  and  closed  its 
doors  for  want  of  funds  to  pay  depositors,  and 
at  said  date  said  bank  stock  had  no  value  in 
the  city  of  New  York  or  in  Vernon,  Tex. 

"On  the  issues  between  the  plaintiff,  the 
Southern  National  Bank,  and  H.  C.  Thomi>- 
son,  I  find  the  following  facts,  viz.:  On  the 
1st  day  of  August,  1893,  plaintiff  employed 
the  said  H.  C.  Thompson,  an  attorney  resid- 
ing in  Vernon,  to  institute  and  pkrosecute  this 
suit  against  W.  G.  Curtis  and  A.  U.  Thomas, 
for  the  recovery  of  such  balance  as  might  re- 
maiin  unsatisfied  after  ai^lying  the  proceeds 
from  sale  of  the  $18,000  bonk  stock,  which 
sale  it  was  understood  should  be  made  be- 
fore the  filing  of  said  suit  The  fee  to  be 
paid  by  plaintiff  was  agreed  on  at  the  time  of 
sold  employment,  viz.  $100  ca£&  and  10  per 
cent,  on  such  sum  as  he  should  finally  collect 
on  said  claim,  exclusive  of  the  amount  which 
should  be  realized  from  the  sale  of  said  bonk 
stock  by  plaintiff  in  New  York.  Thompson 
knew  at  the  time  of  his  employment  that  Cur- 
tis and  Thomas  would  have  the  right  to  recon- 
vene in  said  suit  for  any  damages,  real  or 
imaginary,  arising  from  the  sale  of  said  bank 
stock,  and  in  fact,  when  Thompson  accepted 
said  employment,  he  anticipated  that  Curtis 
and  Thomas  would  plead  In  reconvention 
damages  by  reason  of  the  sale  of  said  bank 
stock.  After  the  defendants  Curtis  and 
Thomas  filed  in  said  cause  their  plea  In  recon- 
vention for  damages,  Thompson  demanded  an 
additional  fee  of  plaintiff,  which  plaintiff  de- 
clined to  pay.  Thompson  threatened  to  aban- 
don the  case  If  an  additional  fee  was  not 
paid,  and  did  actually  quit  the  case  the  lOUi 
day  of  August,  1894,  which  was  the  next  day 
after  the  agreement  of  compromise  between 
plaintiff  and  defendants  Curtis  and  Thomas. 
The  compromise  agreement  above  mentoned 
was  effected  through  negotiations  directly  be- 
tween plaintiff  bank  and  Curtis  and  Thwnas, 
and  the  attorney,  Thompson,  had  no  knowl- 
edge of  such  negotiations  or  agreement  until 
after  his  abandonment  of  plaintiff's  case.  Be- 
fore Thompson  quit  plaintiff's  cose,  he  pre- 
pared the  necessary  pleadings  controverting 
and  replying  to  said  pica  in  reconvention,  and 
prepared  several  sets  of  interrogalories,  and 
caused  depositions  to  be  taken  relative  to  said 
plea.  The  services  rendered  by  Thompson  for 
plaintiff  prior  to  hla  withdrawal  from  the 
case,  and  before  the  compromise  thereof,  were 
reasonably  worth  $1,000,  none  of  which  ha* 
ever  been  paid." 

R.  P.  Elliott  and  J.  A.  Lucky,  for  appellant 
Stephens  &  Huff,  Basharo  &  Hall,  and  H.  0. 
Thompson,  for  appellees. 
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STSPHBNS,  J.  This  suit  was  wiglnally 
Inatltiited  in  the  sniBmer  of  1893  by  appel- 
lant, a  national  bank,  doing  business  In  New 
York  City,  against  A.  U.  Thomas  and  W.  O. 
Curtis,  of  Vernon,  Tex.,  on  the  promissory 
note  of  the  latter  in  the  sum  of  $15,000.  The 
execution  and  delivery  of  this  note  to  appel- 
lant was  attended  with  a  collateral  delivery 
of  180  shjares  of  the  capital  stock  of  the  State 
National  Bank  of  Vernon,  then  valued  at 
$18,000,  belonging  to  Thomas  and  Curtis.  In 
accordance  with  the  terms  of  the  contract 
pledging  this  stock,  appellant  caused  the 
same  to  be  publicly  sold  on  the  stock  maiitet 
In  New  York,  and  became  the  purchaser 
thereof  for  $20,  Just  prior  to  the  bringing  of 
the  suit  Appellee  H.  C.  Thompson,  an  at- 
torney of  the  Vernon  bar,  instituted  the  suit 
for  appellant  under  a  contract  of  employ- 
ment which  definitely  fixed  his  compensation 
at  $100  retainer,  then  paid,  and  10  per  cent 
of  what  he  might  collect  from  Thomas  and 
Curtis.  In  February,  1891,  a  plea  In  recon- 
vention was  filed  by  Thomas  and  Curtis,  al- 
leging a  conversion  of  their  bank  stock  by 
appellant  Thereupon  appellee  Thompson 
began  to  demand  an  additional  fee,  and,  up- 
on appelUint's  refusal  to  accede  to  this  de- 
mand, «ideavored  to  extort  it  from  appel- 
lant, uotwithstandlng  the  fact,  as  found  by 
the  trial  court,  that,  when  he  accepted  the 
employment,  he  "anticipated  that  Curtis  and 
Thomaa  wo«ild  plead  in  recoovention  dam- 
ages by  resson  of  the  sale  of  said  bank 
st««k."  After  appellant  had  refused  to  honor 
one  or  more  mi*nthortz«d  drafts  drawn  on  it 
by  appellee  Tliompaon,  it  received  the  fol- 
lowing letter  tnm  lilm: 

"YerEAB,  Texas,  June  27, 18M.  Tbe  Sontb- 
«m  Natluaal  Bank,  New  York— Gentlemen: 
In  view  ot  the  fact  that  you  have  failed  aod 
refused  to  pay  me  for  eerrleee  in  the  de- 
feBMs  of  the  crocs  action  for  damages  in  the 
caise  of  ycu;  bonk  vs.  Thomas  &  Curtis,  I 
iMve  conclnded  to  appear  in  this  case  no  fur- 
ther; and  all  papers,  correspondence,  and  the 
note  now  in  my  possession  will  be  turned 
over  to  any  duly-appointed  attorney  repre- 
senting yon,  on  payment  for  my  services  ren- 
dered thus  far  in  defending  and  preparing 
the  defense  to  the  cross  action  for  damages 
up  to  this  time.  Yours,  respectfully,  H.  C. 
Thompson." 

In  a  letter  dated  July  9,  1894,  he  made  two 
propositions  to  appellant  for  his  further  con- 
tinuance in  the  case  upon  the  acceptance  of 
either,  but  stating:  "Otherwise  I  have  made 
up  my  mind,  finally,  to  withdraw."  Both 
propositions  were  rejected. 

The  declaration  quoted  above  was  followed 
by  conduct  that  was  wholly  irreconcilable 
with  the  confid^tial  relation  of  attorney  and 
client,  as  will  appear  from  the  following  let- 
ters: 

"VeniMi,    Texas,    August    10,    1804.   The 

Sonthem  National  Bank,  New  Yoik  City— 

-Gentlemen:    I   telegraphed   yon   on   the   Sth 

Inst  as  f(dlows:  'I  will  sell  Oiirtls  &  Thomas 
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note  In  Venion,  at  public  auction,  for  my  fee, 
Saturday.  August  18,  1894,'— wtUch  I  now 
couflrm.  I  have  also  notified  Thomas  anxl 
Curtis  of  said  sale.  Respectfiilly,  H.  C. 
Thompson." 

"Vernon,  Texas,  August  20,  1894.  South- 
em  Natloaal  Bank,  N.  Y.— Gentlemen:  Your 
case  is  set  for  next  week.  No  attorney  look- 
ing after  same.  State  NaUonai  Bank  busted 
on  August  18,  and  will  no  doubt  go  into  the 
hands  of  a  receiver.  The  Curtis  &  Thomas 
note  was  sold  last  Saturday,  18th  August 
by  me,  and  booght  in  by  me  for  twenty-five 
dollars.  On  payment  of  ray  services  up  to 
date,  am  willing  to  turn  you  back  note;  oth- 
erwise, I  shall  proceed  to  sue  on  same  In  my 
own  name.     Resptetfully,  H.  C.  Thompson." 

Thereupon  appelant  made  Thompson  a  par- 
ty defendant,  and  obtained  an  order  of  court 
requiring  him  to  surrender  the  note  declared 
on.  Thompson  reconvened  for  the  value  of 
his  services  as  attorney  in  the  case,  and, 
strange  to  say,  recoyered  $1,000,  notwith- 
standing the  court  held,  and  properly  so,  tliat 
he  bad,  without  cause,  refused  to  comply 
with  his  contract  of  employment,  and  aban- 
doned his  client's  case.  l^Is  recovery  was 
had  below,  and  is  sought  to  be  sustained 
here,  upon  the  ground  that  Thompson  did  not 
abandon  the  case  till  August  10,  1804,  the 
date  of  a  letter  from  him  stating,  "You  can 
now  come  here,  and  look  after  your  own  in- 
terests. If  you  desire,  in  person;"  and  that 
ai4>eUant  hod  the  day  before,  without  the 
knowledge  of  Thompson,  entered  into  an 
agreement  with  Thomas  and  Curtis  for  a 
compromise  of  the  suit,  thereby  preventing 
Thompson  from  doing  what  he  had  already 
In  the  most  emphatic  manner  declared,  both 
by  word  and  deed,  be  would  not  do.  The 
iMtre  statement  of  snch  a  proposition  ought 
to  be  sufficient  to  overturn  it  The  equitable 
principle  wlilch  allows  reasonable  compensa- 
tion for  services  already  rendered,  where 
the  act  of  the  client,  without  fault  of  the  at- 
torney, prevents  the  latter  from  earning  his 
fee  under  the  contract,  cannot  be  applied  to  a 
case  where  tlie  att(»ney  Is  In,  fault  from  be- 
ginning to  end,  without  a  manifest  perver- 
sion of  that  principle.  Indeed,  in  this  case 
It  seems  reasonably  clear  that  the  persist- 
ence of  the  attorney  in  the  effort  to  extort 
a  fee  to  which  he  was  not  entitled  from  a 
noifre8ld«it  client  was  not  without  its  influ- 
ence in  inducing  snch  client  to  accept  the 
proposiUob  of  compromise.  It  Is,  however, 
due  said  attorney  to  state  that  he  appears  to 
liave  acted  upon  a  mistaken  view  of  the 
scope  and  obligation  of  his  contract;  but 
against  such  mistake  of  law  the  courts  do 
not  relieve. 

But  did  the  compromise  agreement  prevent 
the  further  prosecution  of  the  suit?  Its 
terms  were  quits  brief.  August  7,  1894,  one 
M.  J.  Tompkins,  of  Vernon,  wired  appellant: 
"Thomas  says  wIU  confess  Judgment  if  you 
will  allow  sixty  cents  for  stock,"— to  which 
appellant  replied  by  letter  and  telegram  on 
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Angttst  9,  1891,  among  other  tUnsa.  request- 
ing Tompkins  to  say  to  Tlioiiias  that  his 
proposition  would  be  accepted.  Nine  days 
thereafter  the  State  National  Bank  of  VeruMi 
failed.  Then  It  was  that  appellant,  soon 
after  learning  of  the  failure,  declined  to 
stand  to  the  agreement,  and,  through  other 
counsel  employed  about  that  time,  sought  to 
avoid  It.  When  the  agreement  was  made, 
the  court  at  Vernon,  though  not  In  open  ses- 
sion, had  not  adjourned  for  the  term,  and 
the  cause  was  continued  to  the  next  term, 
without  any  confession  of  Judgment.  When 
It  finally  came  to  trial,  the  court  held  appel- 
lant to  the  agreement,  and,  upon  the  offer 
of  Thomas  and  Curtis  to  comply  with  its 
terms,  rendered  Judgment  accordingly,  de- 
ducting $10,800  from  the  sum  due  on  the 
note,  and  giving  Judgment  for  the  rest  It 
is  clear  that  there  had  been  no  conversion  of 
the  stock,  as  alleged  by  Thomas  and  Curtis. 
The  sale  thereof  was  regular,  and  in  accord- 
ance with  the  terms  of  the  contract  of  hy- 
pothecation, and  the  court  so  held.  Besides, 
appellant  tendered  the  stock  In  court  for 
Thomas  and  Curtis,  thereby  waiving  its 
right  as  purchaser  thereof.  We,  then,  have 
the  case  of  an  agreement  on  the  part  of  a 
creditor  to  accept  a  judgment  by  confession 
for  a  less  sum  than  Is  due,  which  agreement 
the  creditor  withdraws,  and  takes  steps  to 
avoid,  before  it  has  been  in  any  respect  per- 
formed or  acted  on  by  the  debtor.  Upon  the 
sole  ground  of  such  agreement  on  the  part  of 
the  creditor,  and  the  tender  of  performance 
by  the  debtor,  Judgment  for  the  full  amount 
due  is  denied. 

We  cannot  distinguish  this  from  an  ordi- 
nary case  of  accord  without  satisfaction. 
Tender  of  performance  In  such  case  will  not 
defeat  the  recovery  claimed.  It  is  manifest 
that  the  agreement  was  not  Intended  to  be 
taken  in  lieu  of  the  note  sued  on,  or  any  part 
thereof.  It  was  the  confession  of  Judgment 
thereon  that  was  to  entitle  Thomas  and  Cur- 
tis to  the  reduction,  and  not  their  agreement 
to  confess  Judgment.  It  Is  not  the  case  of 
a  compromise*  entered  into  by  which  a  pend- 
ing suit  is  to  go  oCT  the  docket,  and  the  par- 
ties look  to  the  terms  of  the  compromise  as  a 
substitute  for  the  original  contract  and  pre- 
existing status.  For  a  succinct  statement  of 
the  principle  Involved,  see  the  quotation  from 
Chltty  on  Contracts  made  by  Justice  Gaines 
in  Railway  Co.  v  Harriett,  80  Tex.  73,  15  S. 
W.  5.°36,  where  its  application,  also,  is  illus- 
trated. See,  also,  the  opinion  of  Chief  Jus- 
tice Tarlton  in  Jennings  v.  City  of  Ft.  Worth, 
7  Tex.  Civ.  App.  329,  26  S.  W.  927.  For  this 
additional  reason,  the  Judgment  In  favor  of 
Thompson,  as  well  as  that  allowing  Thomas 
and  Curtis  the  $10,800  credit,  cannot  stand. 
We  therefore  adopt  the  trial  court's  conclu- 
sions of  fact  in  so  far  as  they  are  not  in  con- 
flict with  the  conclusions  stated  above,  and 
reverse,  and  here  render  judgment  In  favor 
of  appellant  agalnet  Thomas  and  Curtis  for 
the  full  amount  claimed,  decreeing  the  bank 


stock  to  them  as  tendered,  and  in  Ita  favw, 
against  Thompson,  upon  his  interventioa;  ad- 
Judging  the  cost*  accardlngly. 


BLAND  V.  STATE. 

(Court  of  Olvil  Appeals  of  Texas.     June  27, 

1896.) 

Plsadiss — Amesdmest— Verifioatiou. 

Where  the  statute  requires  a  pleading  to 

be  aworn  to,  an  amendment  which  becomes  a 

substitute  for  the  original  must  be  sworn  to. 

Appeal  from  district  court,  Jones  county; 
Ed.  J.  Hamner,  Judge. 

Petition  by  the  state  for  removal  of  Theo- 
dore Bland  and  others  from  office.  From  a 
Judgment  removing  Bland,  he  appeals.  Re- 
versed. 

Craig  &  Allen,  Leggett  &  Cunningham,  C. 
P.  Woodruff,  and  B.  Frank  Bule,  for  appel- 
lant.    C.  H.  Steel,  for  the  State. 

STEPHENS,  J.  This  appeal  Is  from  a  Judg- 
ment removing  appellant  from  the  office  of 
county  treasurer  of  Jones  county,  to  which  of- 
fice he  had  been  duly  elected  at  the  last  gen- 
eral election.  The  petition  upon  which  the 
case  went  to  trial,  which  was  an  amended 
petition  setting  out  new  and  different  grounds 
of  removal,  was  not  sworn  to,  and  was  spe- 
ciaUy  excepted  to  on  that  groimd.  This  ex- 
ception should  have  been  sustained.  The  stat- 
ute emphatically  declares  that  the  petition 
shall,  "In  every  instance,"  be  verified  by  affi- 
davit. It  seems  that  the  original  petition  had 
been  thus  verified,  but  when  the  amended  pe- 
tition was  filed  it  took  the  place,  under  our 
system  of  pleading,  of  the  original,  which 
thence  disappeared  from  the  record.  Where 
the  statute  requires  a  pleading  to  be  sworn  to, 
the  amendment,  which  becomes  a  substitute 
for  the  original,  comes  clearly  within  the 
terms  and  meaning  of  such  statute.  The  con- 
trary ruling  of  the  trial  court  will  require 
the  Judgment  to  be  reversed,  if  that  Judgment 
was  final  and  the  cause  appealable.  Includ- 
ed In  the  petition  for  removal  was  not  only 
the  county  treasurer,  but  also  the  coimty 
judge  and  two  of  the  county  commissioners, 
against  whom  separate  charges  of  official  mis- 
conduct were  made.  No  objection  was  inter- 
posed to  so  obvious  a  misjoinder  both  of  par- 
ties and  causes  of  action.  The  jury  returned 
a  verdict  against  appellant,  but  failed  to  agree 
as  to  the  other  parties,  as  to  whom  a  mistrial 
was  entered,  and  the  suit  continued.  Judg- 
ment, however,  was  entered,  removing  appel- 
lant from  office,  but  expressly  reserving  the 
determination  of  the  question  of  costs  tUl  aft- 
er the  trial  of  the  other  parties.  The  writer 
Is  vety  much  inclUied  to  the  opinion  that  the 
sppeal  from  this  Judgment  is  premature,  and 
ought  to  be  dismissed.  If  the  failure  to  dis- 
pose of  all  the  parties  be  obviated  on  the 
ground  of  misjoinder  and  severance  practical- 
ly effected  by  the  Judgment  entered,  the  diffl- 
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colty  arising  from  the  postponement  of  the 
disposition  of  the  costs  still  remains.  Wbetb- 
er  the  plaintlS  or  defendant  shall  recover  the 
costs  Is  a  question  for  decision  that  inheres 
in  every  lawsuit  True,  our  statute  lays  down 
a  general  rule  to  guide  the  court  in  determin- 
ing such  question,  but  it  recognizes  excep- 
tions to  the  rule,  and  expressly  empowers  the 
court,  for  good  cause  stated  on  the  record,  to 
depart  from  the  rule.  Sayles'  CIt.  St.  arts. 
1421,  1434.  It  Is  quite  generally  held  that  a 
judpuent  is  not  final  until  the  Issue  as  to  the 
costs,  though  it  be  but  an  incidental  one,  has 
been  decided.  2  Enc.  PL  &  Prac.  p.  52  et 
seq.,  and  cases  cited  In  footnotes.  Ejspedally 
is  this  the  case  when  the  question  of  costs  is 
reserved  for  further  adjudication.  Williams 
V.  Field,  2  Wis.  421.  In  section  42,  voL  1, 
of  Black  on  Judgments,  the  rule  la  laid  down 
that  "a  reservation  of  the  question  of  costs, 
in  a  decree  which  in  other  respects  disposes 
of  the  subject-matter  of  the  suit,  renders  such 
decree  interlocutory";  citing.  In  footnote,  Dick- 
enson V.  Cktdwise,  11  Paige,  188,  but  inviting 
a  comparison  with  McFarland  v.  Hall,  17  Tex. 
691.  The  case  last  quoted  is  the  only  one  I 
liave  been  able  to  find  In  conflict,  apparently, 
with  the  prevailing  rule.  But  that  was  a  par- 
tition suit,  and  the  question  was  whether  the 
court  could  set  aside  the  decree  for  partition 
at  a  subsequent  term  without  good  cause 
shown.  No  mention  was  made  in  the  decree 
of  the  costs.  In  the  case  there  cited  by  Jus- 
tice Wheeler,  of  Cannon  v.  Hemphill,  7  Tex. 
184,  the  costs  liad  been  adjudged;  and  Chief 
Justice  HemphiU  seems  to  recognize  a  dis- 
tinction between  the  question  as  to  the  efTect 
of  a  Judgment  when  thus  raised,  and  when 
raised  on  appeal,  as  will  appear  from  the  fol- 
lowing excerpt  from  his  opinion:  "And  what- 
ever may  be  the.  character  of  such  decrees, 
when  considered  with  reference  to  the  ques- 
tion soldy  of  tbeir  susceptibility  of  appeal, 
yet,  if  they  be  not  further  acted  upon,  and  no 
appeal  is  taken,  they  must  be  considered,  for 
the  purpose  of  putting  an  end  to  litigation,  as 
snfiSicient  to  secure  the  parties  In  their  rights 
as  adjudicated,  and  would  In  this  aspect  be 
final  and  conclusive;  and  this  is  especially 
the  case  in  our  practice,  in  which  equity  caus- 
es may  be  submitted  to  a  Jury,  and  Judgments 
such  as  the  one  under  discussion  may  be  en- 
tered on  their  finding."  The  reason  given  for 
the  ruling  in  McFarland  v.  Hall  seems  tar 
from  satisfactory.  Our  statute  declares  that 
there  can  be  but  one  final  Judgment,  except 
where  it  is  otherwise  specially  provided,  and, 
to  be  final,  it  must  dispose  of  all  the  Issues, 
as  well  as  the  parties.  Sayles'  Civ.  St  art 
1337.  As  already  seen,  the  question  of  costs 
Is  always  one  of  the  issues  to  be  decided.  It 
is  only  from  a  final  Judgment, — one  disposing 
of  all  the  Issues  involved,— with  a  few  excep- 
tions not  here  in  point,  that  an  appeal  lies. 
Rev.  St  1896,  art  1383.  The  verr  terms  and 
conditions  of  the  appeal  bond,  upon  the  exe- 
cution of  wlUch  the  right  itself  depoids,  make 
It  plain  tliat  appeals  are  contemplated  only 


from  judgments  in  which  the  disposition  of 
the  question  of  costs  is  included.  Rev.  St 
1895,  art  1400.  The  condiUon  of  the  bond  in- 
cludes the  payment  of  "the  costs  which  liave 
accrued  in  the  coiurt  ttelow,"  and  the  appel- 
late court  is  authorized  to  enter  Judgment 
thereon  against  the  sureties,  which'  seemingly 
contemplates  that  the  question  has  been  first 
decided  in  the  court  of  original  Jurisdiction. 
However,  as  the  result  would  be  practically 
the  same,  in  this  case,  whether  the  Judgment 
is  reversed,  or  the  appeal  dismissed  because 
prematurely  brought,  and  as  McFarland  v. 
Hall  seems  to  be  authority  for  holding  the 
Judgment  final,  we  have  concluded  to  reverse 
the  Judgment  for  the  error  indicated,  but  with- 
out expressing  any  opinion  on  the  other  ques- 
tions raised,  which  may  not  recur  upon  an- 
other trlaL 


COOPER  V.  HINER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     June  27, 
1896.) 

Trovbr — TiixB — PhK^Dina  and  Proof. 
In  trover  against  a  sheriff  for  seizing 
goods  under  attachment  evidence  of  a  convey- 
ance to  plaintiff  in  tmst  for  creditors,  with  pos- 
session and  an  acceptance  of  the  trust  by  cr^it- 
ors  whose  claims  exceed  the  value  of  the  prop- 
erty, is  sofficient  to  sapport  an  averment  of 
"ownership"  in  the  complaint 

Appeal  from  Hood  county  court;  George 
W.  Riddle.  Judge. 

Action  by  H.  H.  Cooper  against  T.  H.  Hlner 
and  others.  There  was  a  Judgment  for  de- 
fendants, and  p!aintifr  appeals.    Reversed. 

M.  li.  Cooper,  for  appellant  Estes  &  Keith 
and  J.  J.  Hiner,  for  appellees. 

TARLTON,  C.  J.  The  appellant  as  plaln- 
tlCF,  brought  this  suit  to  recover  the  sum  of 
$159.87  from  T.  H.  Hiner,  sheriff  of  Hood 
county,  and  the  remaining  appellees,  sure- 
ties upon  his  official  bond.  The  amount  sued 
for  is  the  alleged  value  of  certain  merchand; 
ise  held  by  the  plaintiff,  and  seized  under 
attachment  process,  and  converted,  by  the 
defendant  Hlner.  The  plaintiff  was  in  pos- 
session of  the  goods  at  the  time  of  their 
seizure,  as  trustee  under  an  instrument  ex- 
ecuted by  I.  M.  Steele  &  Son  for  the  benefit 
of 'certain  named  beneficiaries,  several  of 
whom  had  accepted  in  amounts  exceeding  the 
sum  sued  for.  The  court  denied  the  plaintiff 
a  recovery,  on  the  ground  that  he  sued  under 
an  allegation  of  ownership,  and  that  his 
pleadings  failed  to  disclose  that  he  held  as 
trustee.  In  this  the  court  erred.  "As  against 
the  attaching  creditor,  the  conveyance  to  the 
plaintiff,  with  possession  and  right  to  pos- 
session, was  sufficient  to  sustain  his  aver- 
ment of  ownership."  Schmick  v.  Batnnan, 
77  Tex.  330,  14  S.  W.  22;  Sanger  v.  Hender- 
son, 1  Tex.  Civ.  App.  416,  21  S.  W.  114;  Bank 
V.  Barker,  8  Tex.  Civ.  App.  332,  28  &  W.  688. 
Reversed  and  remanded. 
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HOUSE  et  ox.  ▼.  JOHNSON. 
(Ooort  of  CItO  Appeals  of  Texas.     July  3, 
18960 
Used— Warrintt— Paboi.  Etidbnob. 
In  an  action  on  a  note  for  the  price  of 
land,  where  defendant  set  up  breach  of  war- 
ranty of  title,  it  appeared  that  the  deed  conyey- 
ed  "ail  our  righL  title,  and  interest  in  and  to" 
a  certain  lot,  without  stating  the  nature  of  such 
interest,  and  provided  that  the  grantees  war- 
ranted the  title  to  "the  said  premises."    Held, 
that  parol  eTidence  was  admissible  to  show  that 
the  amount  conveyed  was  only  a  half  interest  in 
the  land,  and  that  the  warranty  covered  merely 
that  interest. 

Error  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judgs. 

Action  by  J.  W.  House  and  wife  against 
Robert  G.  Johnson.  Judgment  for  defendant, 
and  plalntiffa  bring  error.     ReyersecL 

feyron  O.  Johnson,  Wynne  &  McCart,  and  A. 
J.  Booty,  for  plaintiffs  In  error.  Prult  & 
Smith,  for  def aidant  In  error. 

STEPHENS,  J.  This  suit  was  brought  by 
J.  W.  House  and  wife  against  Robert  O.  John- 
soa  to  recover  the  balance  due  on  the  promis- 
sory note  of  the  latter,  and  to  foreclose  the  yen- 
dor's  lien  retained  in  the  face  of  the  note. 
The  consideration  of  this  note,  which  bore 
date  December  22,  1890,  and  was  payable  to 
the  order  of  Mrs.  E.  J.  House,  12  mouths  after 
date,  in  the  sum  of  $1,250,  is  thus  recited 
therein:  "This  note  is  given  for  part  of  the 
purchase  money  for  a  certain  lot  of  land  situat- 
ed in  Tarrant  county,  Texas,  city  of  Fort 
Worth,  the  same  being  lot  No.  13  of  block  A2, 
Daggett's  addition  to  Fort  Worth."  The  deed 
of  same  date,  executed  by  House  and  wife, 
after  reciting  the  consideration  of  $3,000,  In- 
cluding this  note  as  a  part  thereof,  contains 
the  following  granting,  habendum,  and  war- 
ranty olaoses:  "Have  granted,  sold,  and  CMi- 
Teyed,  and  by  these  presents  do  grant,  sell,  and 
convey,  unto  the  said  Robert  G.  Johnson,  of 
the  cotmty  of  Tarrant,  In  the  state  of  Texas, 
all  of  our  right,  title,  and  interest  In  imd  to  lot 
13  in  block  A2  of  Daggett's  additicA  to  the 
city  of  Fort  Worth,  Tarrant  county,  state  of 
Texas;  the  lot  of  land  herein  conveyed  being 
20x100  feet  In  size,  and  the  lot  on  which  the 
north  half  of  our  hotel  is  situated,  known  as 
'  the  'Caddo  House,'  and  our  homestead.  This 
'  conveyance  Includes  the  part  of  the  hotel  proi>- 
erty  situated  on  the  lot  herein  conveyed.  To 
ibave  and  to  hold  the  above-described  premises, 
together  with  all  and  singular  the  rights  and 
appurtenances  thereto  In  any  wise  belonging, 
unto  the  said  Robert  G.  Johnson,  and  his  belrs 
and  assigns,  forever.  And  we  do  hereby  bind 
ourselves,  and  our  b^ra,  executors,  and  ad- 
ministrators, to  warrant  and  forever  defend 
■aXl  and  singular  the  said  premises  unto  the 
said  Robert  G.  Johnson,  and  his  heirs  and 
jisslgns,  against  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same,  or  any 
.part  thereof."  At  the  same  time  a  further 
writing  was  signed  by  J.  W.  Hsoae,  as  a  put 


of  the  same  transaction,  redOng  that  J.  W. 
House  and  wife  had  sold  and  conveyed  to  R. 
O.  Johnson  "their  interest"  in  said  lot  13,  and 
containing  the  following,  among  other,  provi- 
sions: "Out  of  the  proceeds  of  said  first  note, 
said  House  shall  pay  up  all  unpaid  taxes  to 
this  date;  and,  if  the  lot  of  land  has  been  sold 
for  taxes,  he  shall  clear  up  such  sale,  pro- 
vided any  such  sale  took  place  for  taxes  un- 
paid." The  d^ense  Interposed  was  that  of 
failure  of  consideration  and  reconvention  for 
breach  of  warranty,  in  that  one  George  Foster 
had  recovered  a  Judgment  against  Johnson 
for  an  undivided  half  of  the  lot  We  quote 
from  the  brl^  of  plaintiffs  In  error  the  fol- 
lowing condensed  statement  of  the  substance 
of  their  reply  to  this  defense:  "Plaintiffs  fur^ 
ther  say  that  they  conveyed  to  defendant  'all 
of  their  right,  title,  and  interest  in  and  to  said 
lot  thirteen,'  said  interest  being  only  one-half, 
as  defendant  well  knew;  that  they  did  not 
own  or  claim  any  greater  Interest  than  one- 
half,  and  that  said  deed  was  only  intended  to 
convey  and  warrant  title  to  said  one-half; 
that,  at  the  time  of  the  sale  of  said  one-half  in- 
terest to  defendant,  said  half  was  by  plaintiffs 
and  defendant  estimated  at  three  thousand 
dollars,  and  the  whole  of  said  lot  at  six  thou- 
sand dollars;  that  said  deed  was  drawn  up  un- 
der the  direction  of  defendant,  and  was  signed 
by  plaintiffs  tmder  a  mistake  of  law  as  to  Its 
legal  effect;  that  said  deed  was  prepared  by 
J.  C  Scott,  the  attorney  and  agent  of  plain- 
tUTs  for  the  sale  of  said  half  int^vst  in  said 
lot;  that  the  defendant  Johnson  assured  plain- 
tiffs that  the  covenants  of  warranty  in  said 
deed  contained  did  not  bind  them  as  warrant- 
ors, save  and  except  as  to  the  half  interest 
then  being  sold  by  them,  and  purchased  by 
him;  that  said  assurances  were  concurred  In 
by  their  own  attorney,  J.  G.  Scott;  that  said 
Scott,  if  wrong  in  his  opinion  as  to  the  legal 
effect  of  said  deed,  was  in  a  measure  misled 
by  the  assurances  of  defendant  as  ta  the  legal 
^ect  of  said  deed;  that  defendant  was  and  Is 
a  lawyer  learned  in  the  law;  that  plalntiffSa 
are  ignorant  of  the  laws,  as  was  then  well 
known  to  defendant;  that,  if  said  assurances 
were  false,  then  they  were  made  fraudulently 
to  deceive  them,  and  that  plaintiffs  believed 
and  relied  on  same,  and  that  said  assurances 
also  apply  to  the  .contract  signed  by  plaintiffs, 
and  attached  to  their  petition,  which  was  only 
designed  to  bind  them  to  pay  taxes  on  the  half 
Interest  In  said  lot  so  sold  by  them;  that,  if 
the  meaning  of  said  deed  is  to  bind  plaintiffs 
as  warrantors  of  the  title  to  the  whole  of  said 
lot,  then  they  pray  that  Said  deed  be  so  re- 
formed as  to  give  effect  to  the  Intention  of  the 
parties,  as  herein  shown,  and  that  plaintiffs 
be  held  as  warrantors  of  the  half  Interest  by 
them  sold."  The  court  sustained  exceptions 
to  this  pleading,  holding  tliat  it  was  no  answer 
to  the  plea  of  failure  of  consideration  and  in 
reconvention  for  breach  of  the  warranty,  ana 
Instructed  a  verdict  for  defendant. 

If  it  was  competent  to  show  by  parol  that 
plaintlflB  owned  and  plslmed  only  a  half  In- 
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terest  In  tbe  lot  at  the  date  of  the  sale,  and 
that  only  that  quantum  of  tntereet  was  bar- 
^ined  for,  this  ruling  waa  erroneous,  and  wUl 
require  the  Judgment  to  be  reversed.  Upon 
the  question  thus  raised,  the  authorities  seem 
to  be  in  conflict,  the  cases  usually  turning 
upon  the  meaning  given  to  the  word  "prem- 
ises" as  used  in  the  warranty  clause  of  the 
particular  deed  construed.  Amung  those  tend- 
ing to  support  the  ruling  below,  that  of  Bayley 
V.  McCoy,  8  Or.  259,  as  quoted  In  Devi.  Deeds, 
{  950,  holding  that  the  "premises"  warranted 
referred  to  the  land  itself,  and  not  merely  to 
the  right,  title,  and  interest  conveyed,  seems 
most  in  iwlnt;  but  it  will  be  noted  that  In  that 
case  the  chief  justice  dissented.  On  the  other 
hand,  there  is  a  long  line  of  decisions  in  Mas- 
sachusetts to  the  contrary,  holding  that  the 
warranty  is  of  the  premises  which  were  con- 
veyed by  the  deed,  rather  than  of  the  land 
descrilied  therein.  Sweet  v.  Brown,  12  Mete. 
(Mass.)  175,  45  Am.  Dec.  243,  and  cases  cited 
in  opinion  and  notes.  "Premises,"  when  used 
in  a  conveyance,  has  been  defined  "to  be  the 
thing  demised  or  granted  by  the  deed."  And. 
Law  DlcL;  New  Jersey  Zinc  Co.  v.  New  Jer- 
sey Franldlnite  Co.,  18  N.  J.  Eq.  331;  Black  v. 
Shreve,  Id.  462.  The  Massachusetts  rule  may 
merit  the  criticism  It  has  received  where  the 
grantor  In  the  deed  really  has  no  Interest  in  the 
land,  and  in  terms  conveys  only  his  right,  title, 
and  Interest,  with  general  warranty  of  the 
premises,  etc;  Lnll  v.  Stone,  37  111.  224.  To 
so  construe  the  deed  in  such  case  seems  to  rai- 
der the  warranty  meaningless.  But  where  the 
grantor  owns  and  undertakes  to  convey  an  un- 
divided interest,  as  was  alleged  in  this  case, 
describing  It  as  all  his  right,  title,  and  interest, 
the  rule  limiting  the  clause  of  general  war- 
ranty to  the  estate  conveyed,  and  permitting 
proof  of  the  circumstances  under  which  the 
deed  was  made,  seems  to  us  to  be  the  reasona- 
ble and  Just  one.  It  accords  with  the  usual 
course  of  dealing,  and  carries  out  the  inten- 
tion of  the  parties,  which  is  the  prime  abject 
of  all  canons  of  construction.  "Indeed,"  as 
was  said  by  Judge  Parker  in  Snmner  v.  Wil- 
liams, S  Mass.  162,  "nothing  can  be  more 
equitable  than  that  the  situation  of  the  iiarties, 
the  subject-matter  of  their  transactions,  and 
the  whole  lang^uage  of  their  instruments, 
shonid  have  operation  In  settling  the  legal 
effect  of  their  contract;  and*  it  would  be  a 
disgrace  to  any  system  of  Jurisprudence  to 
permit  one  party  to  catch  another,  contrary  to 
the  spirit  of  theh-  contract,  by  a  form  of  words, 
which  perhaps  neither  party  understood,  but 
which  were  introduced  by  the  scrivener  more 
In  conftirmlty  to  some  general  scheme  of  con- 
veyancing of  bis  own  than  by  the  direction  or 
in  conformity  to  the  wishes  of  those  for  whom 
he  was  acting."  In  determining  whether  a 
deed  Is  merely  a  quitclaim,  or  conveys  an  es- 
tate in  lands,  the  rule  baa  been  recognized  In 


this  state  that,  where  the  wording  is  such  aa 
to  raise  a  question  In  that  respect,  the  circum- 
stances under  wliich,  and  the  puri>oses  for 
which,  it  was  made,  may  be  considered.  Har- 
rison V.  Boren,  44  Tex.  255;  Threadglll  r. 
Bickerstafl,  87  Tex.  523,  29  S,  W.  757. 

On  the  face  of  the  deed  la  question,  the 
granting  clause  seems  rather  at  variance  with 
the  habendum  and  warranty  clauses.  Elimi- 
nate the  latter  from  the  deed,  and  In  terms 
nothing  would  pass  but  the  right,  title,  and 
interest  of  the  grantors.  That  which  imme- 
diately follows  the  granting  clause  Is  but  mat- 
ter of  description,  not  of  the  estate  conveyed, 
but  of  the  lot  itself  to  which  the  conveyance 
related.  The  recital  quoted  above  from  the 
collateral  agreement  corroborates  the  view 
that  the  Interest  of  the  grantors  In  the  lot, 
rather  than  the  lot  Itself,  was  the  subject-mat- 
ter of  the  conv^ance.  Insert  the  succeeding 
clauses,  and  the  inquiry  naturally  suggests 
Itself:  What  was  meant  by  "all  of  our  right, 
title,  and  interest  in  and  to  lot  13,"  in  the  pre- 
ceding clause?  Elad  the  deed  anywhere  re- 
cited the  fact  that  the  interest  of  the  grantors 
was  an  undivided  half,  its  meaning  would 
have  been  plain.  Proof  of  this  fact,  there- 
fore, does  not  vary  or  contradict  the  deed,  but 
only  explains  what  would  otherwise  be  left  in 
uncertainty.  It  may  be  that,  If  the  grantors 
had  no  title  or  Interest  in  the  lot,  they  should 
not  be  permitted  to  show  that  fact,  in  order  to 
defeat  their  conveyance  with  all  its  covenants; 
and  that,  on  its  face,  the  deed  should  be  con- 
strued as  conveying  some  estate  or  title,  rather 
than  the  mere  chance  of  title.  Finch  v.  Trent, 
3  Tex.  Civ.  App.  508,  22  S.  W.  132.  and  24  S.  W. 
679,  and  caaes  there  cited.  Still,  the  very  gen- 
eral and  indefinite  terms  employed,  "all  our 
right,  title,  and  interest,"  should  not  exclude 
I»oof  of  what  that  "right,  title,  and  interest" 
really  was,  since  it  is  only  that  which  the  deed 
purports  to  convey,— a  fact  alleged  to  have  been 
within  the  contemplation  of  all  parties  when 
the  conveyance  was  made.  Tliat  is  certain 
which  may  be  rendered  certain.  When  read  in 
the  light  of  this  fact,  the  meaning  of  the  entire 
instrumait  is  plain.  Besides,  the  measure  of 
damages  for  breach  of  warranty  in  this  state 
is  the  purchase  money  (with  Interest  where 
there  has  been  eviction),  and  it  is  competent  to 
prove  by  parol  the  real  consideration  of  a  deed. 
As,  under  the  allegations  made  by  i^intitrs, 
the  purchase  money  covered  only  a  half  inter- 
est in  the  lot.  It  would  seem  that  the  recovery 
for  breach  of  warranty  should  be  measured 
by  the  amount  so  paid;  and,  as  nothing  waa 
paid  for  the  half  interest  recovered  from  de- 
fendant, he  should  recover  nothing  for  the  loss 
of  what  he  paid  nothing  for.  If  idaintUCs' 
allegations  be  true,  a  palpable  injustice  will 
be  avoided  by  the  construction  we  have  adopt- 
ed. The  judgment  is  therefore  reversed,  and 
the  cause  remanded  tor  a  new  triaL 
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RINDSKOPP  et  al.  v.  VANLBBR  et  aL 

(DAVIS  et  aL,  Interrenen). 

(Conrt  of  OiTil  Appeals  of  Texaa.    Jolj  8, 

1896.) 

AaSIOHMBNT    FOB   TBE    BSNIFIT    OF    CBBDtT01i8  — 

What  Con'btitdtbs. 
A  conyeyance  of  all  of  an  insolvenfa 
property  by  an  instrument  empowering  the  gran- 
tee to  sell  it,  and  apply  the  proceeds  in  payment 
of  the  grantor's  debts,  the  balance,  if  any,  to  be 
returned  to  the  grantor,  is  a  mortgage,  and  not 
an  assignment.  Confectionery  Co.  t.  Ullman 
(Tex.  Sup.)  35  S.  W.  468,  followed. 

Error  from  district  court,  Greer  county; 
O.  A.  Brown,  Judge. 

Action  by  M.  L.  Vanleer  against  Rindskopf, 
Stem,  Lauer  &  Co.,  S.  H.  Tittle,  sheriff,  J.  C. 
Settles,  and  others,  sureties  on  the  sheriff's 
bond,  and  others,  for  the  conversion  of  certain 
property  claimed  by  plaintiff  under  an  alleged 
deed  of  trust  to  him  by  the  Duke  &  Dodson 
Company,  a  co-partnership,  and  levied  on  and 
sold  by  defendant  sheriff  under  a  writ  of  at- 
tachment against  the  grantors  in  an  action 
against  them  by  defendants  Rindsliopf ,  Stem, 
Lauer  &  Co.  By  leave  of  court,  Samuel  O. 
Davis  &  Co.  and  others,  beneficiaries  named 
in  the  trust  deed,  intervened.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Reversed. 

Armstrong  &  Floumoy  and  H.  W.  Martin, 
for  plaintiffs  in  error.  J.  A.  Powers,  A.  R. 
Garrett,  A.  G.  Walker,  and  B.  P.  Eubank,  for 
defendants  in  error. 

STEPHENS,  J.  Since  this  case  was  sub- 
mitted, it  has  been  decided  by  the  supreme 
court  of  the  United  States  that  Greer  county, 
from  which  the  writ  of  error  comes,  was  no 
part  of  Texas.  16  Sup.  Ct  725.  But  inas- 
much as  the  Jurisdiction  of  this  court  had  al- 
ready attached  under  the  laws  of  Texas  when 
that  decision  was  made,  and  inasmuch  as  con- 
gress has  passed  a  law  giving  effect  In  Okla- 
homa Territory  to  the  Judgments  of  this  court 
In  such  cases,  we  proceed  now  to  dispose  of 
the  case.  And,  to  do  so,  we  have  but  to  an- 
nounce the  disposition  made  by  the  supreme 
court  of  this  state  of  the  appeal  In  the  com- 
panion case  of  Tittle  v.  Vanleer,  29  S.  W.  1065, 
34  S.  W.  715,  where  the  conveyance  upon 
which  that  contention  was  founded  was  con- 
strued to  be  a  deed  of  trust  in  the  nature  of  a 
mortgage,  and  not  an  assignment,— thereby 
everruUng  a  contrary  decision  both  of  the  trial 
court  and  of  this  court.  Few  an  expression 
of  the  views  of  this  court,  as  then  constituted, 
upon  the  question,  see  Adams  v.  Bateman,  29 
S.  W.  1124.  We  find  no  material  differaice 
between  the  Instrament  construed  in  the  Tit- 
tle-Vanleer  Ciase  and  that  here  considered. 
Indeed,  the  Instrument  seems  to  be  the  same 
in  both  cases,  but,  as  celled  in  this  record, 
there  Is  an  omission  of  the  clause  upon  which 
stress  was  laid  In  the  original  opinion  of  the 
supreme  court  in  the  former  case,  that  empow- 
ering the  trustee  to  sell  and  make  deeds  In 
the  names  of  the  grantors.     But  In  view  of 


the  still  more  recent  dedsion  of  our  supreme 
court  In  Confectionery  Oo.  T.  Ullman,  35  S. 
W.  469,  1073,  and  the  inherent  weakness  of 
the  circumstance  Itself,  its  absence  from  the 
conveyance  in  question  should  not  produce  a 
different  result  We  therefore  reverse  the 
Judgment  of  the  district  court  of  Greer  county, 
and  direct  the  clerk  of  this  court  to  famish 
either  party  a  certified  copy  of  this  Judg- 
ment, upon  payment  of  the  costs  of  this  coort, 
and  order  the  case  dropped  from  the  docket. 


BROWN  et  aL  v.  BROWN  et  aL 

(Onrt  of  Civil  Appeals  of  Texas.     June  27, 
1896.) 

L&HB    CWWIWOAIB— IdSKTITT    OF    PSBSOHS— EVI- 
DBNOB. 

1.  Ob  an  issue  as  to  which  of  two  deceased 
persons  of  the  same  name  was  issued  a  certifi- 
cate under  wliich  tilte  land  in  controversy  was 
located,  it  was  proper  to  admit  evidence  that 
one  of  said  persons  told  witness  that  he  was  in 
the  war  of  1836,  though  the  certificate  in  ques- 
tion was  for  military  services  rendered  from 
1837  to  1838. 

2.  Evidence  that  the  administrator  of  one 
of  said  persons  claimed  said  certificate^  and 
that  land  was  located  thereunder  partly  in  the 
coun-^  where  such  person  formerly  resided,  and 
ot  the  securing  ot  a  patent  tor  the  unlooated  bal- 
ance, constituting  the  patent  and  land  in  cod- 
troversy,  was  admissible  on  the  question  ot 
identity. 

Appeal  from  district  court  Baylor  count}-; 
W.  R.  McGiU,  Judge. 

Trespass  to  try  title  by  Bimira  Brown  and 
others  against  C.  L.  Brown  and  others.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed.- 

W.  D.  Isenberg,  for  appellants. 

Statement  of  the  (}ase,  with  Ckmclusions  of 
Fact 

TARLTON,  O.  J.  Thla  is  an  action  of  tres- 
pass to  try  title.  Involving  the  640-acre  Thom- 
as Brown  survey,  located  in  Baylor  county. 
The  question  upon  which  turns  the  proper 
disposition  of  the  controversy  depends  upon 
whether  the  certificate  by  virtue  of  which  the 
land  was  located  was  issued  to  one  Thomas 
Brown,  under  whom  the  appellants  claim,  or 
to  one  Love  T.  Brown,  also  known  as  Thomas 
Brown.  In  other  words,  the  question  is  one 
of  Identity  as  to  the  genuine  grantee  of  the 
certificate.  His  honor  determined  the  ques- 
tion against  the  contention  of  the  appellants, 
and  in  favor  of  the  latter-named  B'xjwn.  We 
adopt,  in  all  things,  the  conclusions  of  fact 
found  by  the  trial  judge,  which  we  find  to 
be  amply  sustained  by  the  evidence. 

Conclusions  of  fact  found  by  the  trial  court 
in  the  case  of  Brown  r.  Brown,  and  adopted 
by  the  court  of  civil  appeals  In  its  opinion: 
"One  Tliomas  Brown  emigrated  from  Bibb 
County,  Alabama,  to  Texas,  about  the  year 
1832,  where  be  remained  until  about  the  year 
1839,  when  he  returned  to  Alabama  on  a  visit 
to  his  father's  family.    While  in  Texas  he 
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wrote  to  his  family  that  he  was  In  the  Texas 
army,  and  on  his  visit  to  his  family  in  1830 
be  told  them  that  he  had  been  in  the  Texas 
war  for  independence.  P^m  this  evidence, 
and  from  common  repute  in  Texas,  I  conclude 
that  he  was  a  soldier  In  the  Texas  revolu- 
tion, and  served  in  the  Texas  army.  About 
the  year  1S18  or  1819,  en  route  from  Alabama 
to  Texas,  he  married  in  New  Orleans,  Louisi- 
ana, Ulmira  Brown,  one  of  the  defendants, 
and  returned  to  Texas,  settling  in  Colorado 
county,  where  he  had  formerly  lived.  The 
persons  Joining  Elmlra  Brown  in  her  plead- 
ings in  this  suit,  and  therein  described  as 
children  of  Thomas  Brown,  are  the  children 
of  said  Thomas  Brown  and  said  Elmira 
Brown.  On  January  20,  1838,  a  bounty  land 
warrant  for  960  acres  (No.  1,984)  was  issued 
by  Barnard  E.  Bee,  secretary  of  war  of  the  re- 
public of  Texas,  to  Thomas  Brown;  and  on  the 
Uth  of  October,  1860,  a  cerUflcate  (No.  1,611- 
1,742)  was  issued  by  the  chief  clerk  of  the 
general  land  office  of  Texas  to  Thomas  Brown 
for  six  hundred  and  forty  acres,  the  unlocated 
balance  of  said  bounty  warrant  No.  1,984. 
The  said  bounty  warrant  was  issued  for  nine 
months'  service,— from  April  17,  1837,  to  Jan- 
uary 17.  1838.  In  1846  there  Uved  in  Chero- 
kee county,  Texas,  one  Love  T.  Brown,  who 
was  also  known  as  Thomas  Brown.  He 
served  as  a  soldier  in  the  Texas  army  in  the 
war  of  independmce  in  1836.  In  1848  or 
1849  he  died,  leaving  surviving  him  his  wid- 
ow and  three  children,— Jefferson  Oreeu 
Brown,  Columbus  Brown,  and  Mrs.  Kirby. 
Uis  widow  afterwards  was  known  as  Mrs. 
Thomberg,  and,  by  repute,  was  married  to 
one  niomberg,  and  became  his  widow.  She 
was  sometimes  called  Mrs.  Brown,  and  some- 
time Mrs.  Thomberg,  and  was  known  as  the 
widow  of  both  Brown  and  Thomberg.  When 
the  Colorado  Thomas  Brown  returned  to  Ala- 
bama, in  1839,  he  had  some  sort  of  certif- 
icate or  warrant  for  land  obtained  for  his 
services  In  the  army  of  Texas,  the  amount  of 
land  called  for  being  somewhere  near  1,000 
acres;  but  whether  it  was  a  bounty  warrant, 
or  headright  certificate,  the  evidence  does  not 
render  certain.  He  told  his  wife,  before  or 
aboat  the  time  of  her  marriage,  that  he  had  a 
cerUflcate  or  warrant  for  land  for  his  services 
in  the  Texas  wars.  He  died  in  1865  or  1866. 
There  is  no  evidence  that  he  ever  tried  to 
locate  said  bounty  warrant,  or  any  portion 
thereof,  nor  does  it  appear  that  he  has  been 
in  possession  of  that  particular  warrant,  or 
of  the  certificate  for  the  unlocated  balance. 
On  the  other  hand,  the  said  Love  T.  or 
Thomas  Brown,  of  Cherokee  county,  died 
about  the  year  1848  or  1849;  and  an  attempt 
was  made  in  February,  1849,  to  institute  ad- 
ministration upon  his  estate,  and  J.  G.  Brown 
waa  appointed  his  administrator.  The  ad- 
ministration proceedings  were  void,  among 
other  reasons,  because  no  necessity  for  admin- 
istration was  shown.  An  appraisement  of  his 
estate  was  filed  on  January  20,  1860,  In  which 
was  entered  and  returned,  'One  soldier  war- 


rant for  960  acres,'  which  was  appraised  at 
$106.  Three  hundred  and  twenty  acres  of 
land  In  Cherokee  county  was  located  by  vir- 
tue of  said  bounty  warrant,  and  patented  Feb- 
ruary 2,  1860,  and  the  certificate  for  the  un- 
located balance  of  640  acres  was  located  In 
Baylor  county  and  jmi tented  In  1857;  said  640 
acres  being  the  land  in  controversy  herein. 
On  October  2,  1850,  J.  G.  Brown,  as  adminis- 
trator of  Thomas  Brown,  deceased,  wrote  t» 
the  commissioner  of  the  general  land  office, 
requesting  him  to  send  him  a  duplicate  of  640 
acres,  being  the  balance  of  960  acres,  a  sol- 
dier claim  of  Thomas  Brown,  deceased.  He 
further  says  in  his  letter  that  320  acres  have 
been  patented  to  the  heirs  of  Thomas  Brown, 
deceased,  that  Mr.  Ancil  R.  Watson  left  the 
certificate  last  winter,  and  that  he  had  sold 
the  balance,  640  acres,  to  Mr.  N.  Waggoner, 
and  wanted  the  duplicate  sent  by  Mr.  Hatcli- 
ell.  I  conclude  from  these  facts  that  the 
bounty  warrant  in  question  was  in  the  pos- 
session of  Tliomas  Brown,  whose  full  name 
was  Lore  Thomas  Brown,  at  the  time  of  his 
death,  in  1848  or  1849,  and  passed  into  the 
possession  of  J.  G.  Brown  (Jefferson  Green 
Brown),  who  was  attempting  to  administer 
upon  the  estate  of  said  Love  T.  Brown;  and 
there  being  no  sufficient  evidence  of  any 
transfer  of  said  warrant,  or  of  the  said  cer- 
tificatefor  the  unlocated  balance,  or  of  the  said 
patented  640  acres  of  land,  I  conclude  that  the 
same,  from  the  evidence.  Is  shown  to  belong 
now  to  the  heirs  of  said  Love  T.  Brown,  other- 
wise also  known  as  Thomas  Brown,  and  that 
he  (the  said  Love  T.  or  Thomas  Brown)  was 
the  Thomas  Brown  to  whom  said  bounty  war- 
rant was  Issued.  The  plaintiffs  introduced  no 
evidence  in  supiwrt  of  their  claim." 

Additional  findings  of  fact  by  trial  court. 
"(1)  There  is  no  evidence  sufficient  to  enable 
me  to  find  that  the  Thomas  Brown  of  Colo- 
rado county  (husband  of  Eimira  Brown) 
served  In  the  Texas  army  from  April,  1837, 
to  January,  1838,  nor  that  Love  T.  Brown 
served  in  the  army  of  Texas  during  that  pe- 
riod, or  any  part  thereof,  save  from  the  fact 
that  the  warrant  was  issued  for  service  for 
nine  months  from  April  17,  1837,  to  January 
17,  183S,  and  from  the  fact  that,  as  I  have 
heretofore  found  that  said  warrant  was  is- 
sued to  said  Love  T.  Brown,  I  conclude  that 
he  served  during  said  time.  (2)  The  certifi- 
cate for  the  unlocated  balance  of  the  bounty 
warrant  does  not  state  for  what  period  of 
service  the  bounty  warrant  was  issued.  The 
bounty  warrant  itself  was  not  in  evidence, 
bat,  from  the  testimony  of  the  commission- 
er of  the  general  land  office.  It  appears  that 
it  was  issued  for  nine  months'  service,— from 
April  17,  1837,  to  January  17,  1838,— and  from 
this  I  conclude  that  the  Thomas  Brown  to 
whom  the  warrant  was  Issued  served  during 
said  period.  The  war  for  Texas  Independ- 
ence closed  Inthe  spring  of  1836.  The  only 
wars  that  Texas  was  engaged  in  In  1837  and 
1838, 1  believe,  were  Indian  wars.  (3)  There 
is  no  evidence  by  which  I  am  able  to  deter- 
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mine  how  long  either  of  8&Id  Browns  served 
iu  said  wai  of  independence,  nor  how  long 
either  served  as  soldiers  during  1S37  and 
1838,  save,  as  ahove  stated,  that  the  said 
bounty  warrant  having  been  issued  to  the 
Cherokee  county  Thomas  Brown,  known  also 
as  Love  T.  Brown,  I  conclude  that  he  served 
at  least  nine  months  during  said  years,  to 
wit,  from  AprU  17,  1837,  to  January  17,  1838. 
(4)  The  evidence  Is  of  such  a  character  that 
I  am  unable  to  find  and  conclude  that  Thom- 
as Brown  of  Colorado  county  ever  claimed 
to  his  wife  or  to  his  son  that  he  had  served 
nine  months  in  the  war  of  1837  and  1838,  or 
that  he  had  received  a  bounty  warrant  for 
960  acres  of  land  for  said  service.  I  do  find 
and  believe  from  the  evidence  that  he  told 
his  wife  and  son  that  he  had  served  in  the 
Texas  army,  and  had  received  a  land  certifl- 
cate  or  warrant  for  his  services,  but  do  not 
find  from  the  evidence  that  he  toli  them 
what  particular  time  he  served  in  the  army, 
or  what  character  of  laxd  certificate  he  re- 
ceived, or  for  how  much  land." 

Conclusions  of  Law. 

1.  It  Is  urged  that  error  was  committed  in 
permitting  one  John  Mlddleton  to  testify, 
over  the  objection  of  appellants,  that  he 
knew  Thomas  Brown  (Love  Thomas  Brown) 
in  1846,  and  that  Brown  told  the  witness 
that  he  was  in  the  war  ot  1836.  The  certifi- 
cate in  question  was  issued  for  nine  months' 
service,— from  April  17,  1837,  to  January  17, 
1838.  It  Is  Insisted  that  the  declaration  of 
Brown  was  hearsay,  incompetent,  and  irrele- 
vant, because  made  to  a  stranger,  and  be- 
cause it  in  no  way  bears  upon  the  question 
whether  the  declarant  rendered  the  service 
referred  to  in  the  certificate.  This  is  not  a 
question  of  pedigree,  but  of  Identity;  and 
the  account  which  one  gives  of  himself  ante 
motam  litem,  though  to  a  stranger,  has  been 
held  to  be  one  of  the  multitude  of  marks  or 
Indexes  by  which  identity  may  be  ascertain- 
ed. MuUery  v.  Hamilton,  71  Ga.  720.  The 
fact  of  service  in  the  war  of  1836  might  be 
regarded  as  one  of  a  series  of  relevant  facts 
indicating  the  presence  of  Thomas  Brown,  or 
Love  Thomas  Brown,  In  Texas,  and  the  prob- 
ability of  the  rendition  by  him  of  the  serv- 
ices at  the  date  referred  to  in  the  certificate, 
If,  however,  the  testimony  objected  to  should 
be  regarded  as  irrelevant,  and  hence  imma- 
terial, other  facts  enumerated  by  his  honor, 
and  to  be  found  In  the  record,  amply  sustain 
his  conclusion  on  this  issue  of  Identity;  and, 
as  the  cause  was  tried  without  a  Jury,  we 
would,  for  the  reason  thus  indicated,  decline 
to  reverse  the  Judgment.  Andrews  v.  Key, 
77  Tex.  35. 13  8.  W.  640. 

2.  The  purported  administration  proceed- 
ings taken  out  by  J.  O.  Brown  In  1849  upon 

.  the  estate  of  his  father,  Love  T.  Brown 
(elsewhere  shown  to  be  also  Thomas  Brown), 
followed  as  they  were  by  an  .assertion  of 
claim  and  control,  as  such  administrator, 
over  the  certificate  in  question,  the  location 


of  320  acres  thereof  In  Cherokee  county,  the 
former  place  of  residence  of  Love  T.  Brown, 
with  the  securing  of  the  patent  for  the  nn- 
located  balance  of  640  acres,  and  Its  location 
in  Baylor  county,  constituting  the  patent  and 
the  land  directly  here  involved,  were  admis- 
sible on  the  issue  of  identity.  Byers  v.  Wal- 
lace (Tex.  Sup.)  29  8.  W.  760. 

3.  A  careful  inspection  of  the  evidence 
leads  us  to  the  conclusion  that  no  Judgment 
other  than  such  as  was  entered  could  reason- 
ably have  been  rendered.  We  hence  ordo' 
an  affirmance. 


PRISTOB  V.  LATHAM  et  aL 
(Court  of  Appeals  of  Kentucky.    May  12,  1896l) 

VbKOOK  AKD    PDKCHASER  —  FkADD  —  MARKBTABI,a 

TiTLB— CONSTKUOTION  OF  DsVlBK. 

1.  Where  actual  fraud  is  shown  on  the  part 
of  a  vendor  In  making  represeotatiODS  as  to 
title,  the  purchaser  is  entitled  to  readasion, 
though  in  undisputed  possession  under  a  con- 
veyance with  covenants  of  general  warranty. 

2.  A  devise  of  land  to  a  testator's  children 
for  life,  with  power  to  dispose  of  it  at  their 
death,  though  not  t>efore,  vests  them  with  the 
full  title,  and  the  restriction  on  their  power  of 
alienation  is  ineffectual. 

Appeal  f  n»n  circuit  court.  Mason  county. 

"Not  to  be  officially  reported." 

Action  by  Franklin  Latham  and  onotlter 
against  Silas  F.  Fristoe.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Q.  B.  Gill  and  E.  L.  Worthlngton,  for  appel- 
lant    T.  C.  CampbeU,  for  appeUees. 

GUFFT,  3.  This  acUon  was  Instltated  la 
the  Mason  circuit  conrt,  by  Franklin  Tjitham, 
etc.,  against  the  appellant,  Silas  F.  Fristoe, 
to  recover  Judgment  on  a  note  executed  for 
balance  due  on  purchase  m<Miey  for  a  tract 
of  land  sold  and  conveyed  by  said  Latham 
and  wife  to  said  Fristoe,  and  also  seeking 
to  enforce  a  lien  on  the  land  given  to  secure 
the  payment  of  the  purchase  money.  The 
fq>peUant  resisted  the  recovery,  and  sooght  a 
rescission  of  the  contract,  upon  the  ground 
that  the  appellee  did  not  have  a  good  and 
sufficient  title  to  the  land  so  sold  and  con- 
veyed to  Fristoe.  The  court  below  sustained 
a  demurrer  to  the  answer,  and,  appellant 
falling  to  amend.  Judgment  was  rendered  for 
the  amount  claimed,  and  also  for  a  sale  of 
enough  of  the  land  to  pay  same,  and  the 
land  has  been  sold;  and,  to  reverse  the  Judg- 
ment aforesaid,  this  appeal  Is  prosecuted. 

The  answer  of  appellant  sufficiently  charges 
that  the  vendors  were  guilty  of  knowingly 
and  fraudulently  misrepresenting  the  title 
to  the  property  conveyed,  and  It  is  also 
averred  in  the  answer  tliat  appellant  re- 
lied upon  the  false  representations,  and,  but 
for  the  representations  and  statements  of 
vendors  that  they  had  and  could  convey  a 
clear  and  unincumbered  title,  appellant 
would  not  have  made  the  purchase.  It  was 
incumbent  upon  appellant  to  point  out  the 
defects  in  the  title,  and  this  he  has  attempted 
to  do,  and  the  principal  question  for  declskMt 
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Is  whether  or  not  the  facts  stated  In  the  an- 
swer show  that  appellees  did  not  have  a  good 
title  to  the  land  sold. 

It  is  alleged,  in  substance,  in  the  answer, 
that  the  Tender,  Latham,  obtained  such  title 
as  he  had  by  virtue  of  a  sale  made  under 
Judgment  of  the  Mason  circuit  court  in  the 
suit  of  Joel  Latham  t.  McEIraln;  that  Wal- 
ter E.  Neal  had  sold  the  land  to  one  Hum- 
long,  and  he  to  McElvaln,  and,  to  satisfy  the 
purchase-money  notes  of  McElvain,  the  land 
was  bought  as  before  stated;  that  Walter  B. 
Neal  derived  his  title  solely  under  the  will  of 
his  father,  Ellas  Neal;  and  that,  under  said 
will,  he  only  owned  a  life  estate  In  his  fa- 
ther's land,  and  such  other  Ufa  estates  of 
his  brothers  and  slBtns  as  he  could  pur- 
chase, or  as  might  come  to  his  hands  through 
inheritance  by  the  death  of  a  brother  or  sis- 
ter, and  could  own  no  more,  and  could  con- 
vey no  other  estate  than  that  which  he  held 
under  the  will  or  by  Inheritance,  and  such 
purchase  would  be  subject  to  the  conditions 
and  llmltattons  of  the  wUl.  It  is  further  al- 
leged in  the  answer  that  Walter  E.  Neal  at- 
tempted to  buy  oat,  and  did  buy  out,  a  num- 
ber of  the  belrs  of  Ellas  Neal,  and  to  rent 
their  respective  life  estates  from  them,  but 
all  of  such  vendors  of  Walter  E.  Neal  made 
the  distinct  reservations,  made  In  Ellas  Neal's 
will,  and  specially  declare  that,  should  Wal- 
ter E.  Neal  violate  the  same  In  any  way,  the 
title  to  the  land  ctrnveyed  to  him  shall  revert 
to  the  respective  vendors'  legal  heirs;  that 
some  of  EHlas  Neal's  children  are  living,  and 
many  grandchildren;  that  between  30  and  40 
acres  of  the  land  so  sold  Is  covered  by  the 
will  of  Ellas  Neal,  and  Includes  all  of  the 
Improvements,  orchard,  and  two  springs, 
dwelling  house,  bam,  and  garden;  that  it  Is 
worth  In  the  proportion  of  three  acres  to  one 
of  the  other  part;  that  the  balance  of  the 
land  would  be  of  comparatively  little  value 
without  the  said  SO  or  40  acres.  EUIas  Neal 
devised  all  of  his  property  to  his  wife  during 
her  life,  and,  after  her  death,  all  his  land  is 
l>etnieathed  to  his  children,  Thomas,  Martha 
HoUla,  George,  and  Tabltha,  to  each  an 
equal  quantity,  as  exhibited  In  a  plat  accom- 
panying the  will.  He  then  describes  each 
parcel  by  numbers,  each  containing  16^ 
acres.  Then  follow  the  following  clauses  In 
the  wiU,  viz.:  "It  being  expressly  under- 
stood that  I  give  and  bequpath  the  above-de- 
scribed parcels  of  land  to  my  said  several 
named  children  for  and  during  the  teim  of 
their  natural  lives,  without  the  power  to  sell 
or  convey  any  right  to  the  same  during  said 
period,  and  with  the  further  conditlMi  that 
they  are  not  to  rent  to,  nor  allow  to  be  occu- 
pied by,  any  person  or  persons,  except  a 
brother  or  sister  or  their  families,  any  part 
or  parcel  of  said  lands  during  the  time  for 
which  It  is  bequeathed  to  them  severally. 
ETurther  than  that  I  choose  to  exercise  no  con- 
trol, but  leave  them  at  liberty  to  dispose  of 
the  same  at  the  exi^ration  of  their  several 
lives  as  they  may  think  proper."    Appellees' 


contention  Is  that,  inasmuch  as  the  answer 
failed  to  allege  that  the  vendor  is  lns(^vent 
or  a  ncmresident,  it  was  for  that  reason  in- 
sufficient; also,  that  Ellas  Neal's  children 
took  a  life  estate  under  the  will,  as  devisees, 
and  took  the  fee  as  heirs  at  law  of  Ellas  Neal, 
and  that  the  restriction  on  their  power  of 
alienation  is  absolutely  void. 

This  court  has  often  held  that,  where  ac- 
tual fraud  was  shown  on  the  part  of  the  ven- 
dor, the  vendee  was  entitled  to  relief,  al- 
though he  was  in  the  undisputed  poesessioo 
under  a  conveyance  with  covenants  of  gen- 
eral warranty.  Hence  the  contention  of  ap- 
pellees in  that  respect  cannot  avail;  but  It 
seems  to  us  that  inasmuch  as  the  children  of 
Ellas  Neal  took  under  his  will  a  life  estate, 
with  full  power  to  dispose  of  the  land  at 
their  death,  they  became  invested  with  a 
complete  and  perfect  title.  It  will  be  seen 
that  no  provision  Is  made  In  the  will  reqtect- 
Ing  the  land  in  the  event  the  power  given 
should  not  be  exercised.  It  is  true  that  tlie 
will  forbids  the  sale  during  life,  also  for- 
bids the  occupancy  or  use  of  the  land  by  any 
person  except  some  of  the  devisees  or  their 
families;  but  these  provisions  were  mani- 
festly intended  for  the  benefit  of  the  several 
devisees,  and  it  is  not  claimed  that  any  of 
the  devisees  are  complaining  or  seeking  to 
interfere  with  appellant's  enjoyment  or  pos- 
session of  the  land.  Hence  it  seems  to  us 
that  the  anrwer  failed  to  show  a  solid  de- 
fense. The  Judgment  of  the  court  below  is 
therefore  affirmed. 


TRUSTEES  OP  KBNTUCKT  FEMALE 

ORPHAN  SCHOOL  v.  CITI  OF 

LOUISVILLB. 

SAME  V.  BELL,  Sheriff. 

(Court  of  Appeals  of  Kentucky.    May  23, 1896.) 

CONSTlTaTlONAL  LaTT— EXKMPTIOtT  FBOM  TAXA- 
TION— ISSTITUTIOKg  or  Pdrelt  Pdbho 
Charitt. 
Under  Const  i  170,  providing  that  "in- 
stitntlons  of  purely  public  charity,  and  inatitu- 
tions  of  education  not  used  or  employed  for  gain 
by  any  person  or  corporation,  and  the  income  of 
which  is  devoted  Bolely  to  the  cause  of  educa- 
tion," shall  be  exempt  from  taxation,  the  Ken- 
tacky  Female  Orphan  School,  a  corporation,  the 
beneficiaries  of  which,  as  designated  by  its  char- 
ter, are  female  orphan  children,  is  an  institu- 
tion of  purely  public  cliarity,  though  pay  pu- 
pils may  also  be  received,  the  amount  received 
therefrom  being  devoted  solely  to  the  mainte- 
nance of  the  scoooi;  and,  in  view  of  the  long- 
settled  legislative  policy  of  the  state,  the  word 
"institution,"  as  used  in  the  provision,  must  be 
construed  to  include  the  corporation,  and  all  of 
its  property,  wherever  situated,  and  whether 
used  in  connection  with  the  scliool,  or  the  in- 
come from  which  is  devoted  to  its  support,  is 
exempt  from  taxation.  GaSj  and  Du  Relle, 
JJ.,  mssenting. 

Appeals    from    chancery    court,    Jefferaon 

county. 

"To  be  officially  reported." 

Petitions  of  the  trustees  of  Kentucky  Fe- 
male Orphan  School  against  the  city  of  Loola- 
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▼Ule  and  Henry  A.  Bell,  as  sberlff,  to  enjoin 
the  collection  of  taxes  on  complainant's  prop- 
erty. Judgments  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Stone  &  Suddutb,  for  appellant  Lat  Jo- 
seph, for  appellees. 

HAZBIiRIGO,  J.  The  question  Involved  in 
this  appeal  is  whether  or  not  certain  real 
estate,  situated  In  the  city  of  LouisviUe,  and 
belonging  to  the  Kentucky  Female  Orphan 
School,  located  at  Midveay,  In  Woodford  coun- 
ty, is  exempt  from  state,  county,  and  municipal 
taxation,  under  the  provisions  of  the  constl- 
tntion  on  that  subject  The  petitions  of  the 
trustees,  seeking  to  enjoin  the  collection  of 
the  taxes,  were  dismissed  on  demurrer,  and 
the  facts  to  be  considered  are  therefore  un- 
disputed. It  appears  that  the  appellant  was 
Incorporated  by  the  Kentucky  legislature  in 
1847,  and  its  trustees  were  given  the  ordinary 
powers,  rights,  and  privileges  of  trustees  of 
any  other  seminary  of  learning  or  academy 
In  the  state,  with  power  to  acquire  by  pur- 
chase, donation,  etc.,  lands  and  other  proper- 
ty to  the  extent  of  not  eiceedhig  $50,000. 
This  limit  has  been  Increased  to  $400,000  by 
subsequent  legislative  enactment  Section  7 
of  the  charter  provides  "that  the  beneficia- 
ries of  the  Institution  shall  be  female  orphan 
children;  and  the  board  of  trustees  shall 
have  power  to  determine  the  number  that 
shall,  at  any  time,  be  admitted  into  the  in- 
stitution; and  out  of  any  number  of  appli- 
cants, they  shall  decide  which  shall  be  ad- 
mitted; and  shall  also  prescribe  the  time  for 
which  each  beneficiary  shall  remain  in  the  In- 
stitution; and  shall  admit  no  one  under  nine 
years  of  age;  and  shall  permit  no  one  to  re- 
main longer  than  four  years."  Section  8  is 
as  follows:  '"That  the  board  of  trustees  shall 
be  the  guardian  of  each  beneficiary  of  the 
institution  until  she  shall  arrive  at  the  age  of 
eighteen  years;  and  shall  have  all  such  pow- 
er to  control  the  conduct  and  actions  of  each 
beneficiary,  as  guardians  now  have  by  law  to 
control  the  conduct  and  actions  of  their 
wards."  Section  9:  "That  pay  pupils  may 
be  admitted  Into  the  Institution,  the  number 
and  terms  of  admission  being  decided  by  a 
majority  of  the  board  of  trustees."  A  char- 
ter amendment  of  March,  1862,  provides  "that 
the  property  owned  by  the  Kentucky  Female 
Orphan  School,  at  Midway,  Woodford  coim- 
ty,  shall  be  exempt  from  all  taxes  whatever 
so  long  as  it  exists  as  a  school  of  charity." 
And  by  further  amendment  (March  3,  1876) 
It  is  provided  that  the  trustees  shall  fill  va- 
cancies In  their  board  with  "persons  who  are 
members  in  good  standing  of  some  congrega- 
tion of  the  Church  of  Christ  in  the  state  of 
Kentucky."  It  is  alleged  In  the  petition  that 
the  real  estate  sought  to  be  sold  for  taxes  was 
acquired  by  devise  many  years  ago,  and  had 
been  continuously  rented  out  tmd  the  annual 
income  used  solely  for  the  purpose  of  educat- 
ing female  orphans  at  Its  institution  of  learn- 


ing at  Midway;  that  Its  property,  both  real 
and  personal,  from  which  it  derives  any  in- 
come, including  that  in  LouisviUe,  constitutes 
an  endowment  fund  for  the  puriwse  of  carry- 
ing on  its  school  of  charity;  that  the  pupiU 
received  are  boarded  and  educated,  and, 
when  they  are  indigent  and  not  otherwise 
provided  for,  are  also  clothed,  wholly  or  In 
part,  by  the  appellant,  while  attending  its  Insti- 
tution; and  that  no  part  or  parcel  of  its  prop- 
erty has  ever  been  used  for  gain  by  It  or  any 
person,  and  its  income  has  always  been  de- 
voted solely  to  the  cause  of  education.  The 
provisions  of  the  constitution  upon  which  the 
claim  to  exemption  is  based  are  as  follows: 
"Sec.  170.  There  shall  be  exempt  from  tax- 
ation public  property  used  for  public  putposes; 
places  actually  used  for  religious  woisbip. 
with  the  grounds  attached  thereto  and  used 
and  appurtenant  to  the  house  of  worship,  not 
exceeding  one-half  acre  in  cities  or  towns,  and 
not  exceeding  two  acres  In  the  country;  pla- 
ces of  burial  not  held  for  private  or  corporate 
profit,  institutions  of  purely  public  charity, 
and  institutions  of  education  not  used  or  em- 
ployed for  gain  by  any  person  or  corporation, 
and  the  income  of  which  is  devoted  solely  to 
the  cause  of  education;  public  libraries,  tb^r 
endowments,  and  the  Income  of  such  property 
as  is  used  exclusively  for  their  maintenance; 
all  parsonages  or  residences  owned  by  any  re- 
ligious society,  and  occupied  as  a  home  and 
for  no  other  purpose  by  the  minister  of  any 
religion,  with  not  exceeding  one-half  acre  of 
ground  in  towns  and  cities,  and  two  acres  of 
ground  in  the  country  appurtenant  thereto; 
household  goods,  etc. ;  and  all  laws  exempting 
or  commuting  property  from  taxation  other 
than  the  property  above  mentioned  shall  be 
void.  The  general  assembly  may  authorise  any 
Incorporated  city  or  town  to  exempt  manu- 
facturing establishments  from  municipal  tax- 
ation, for  a  p  rlod  not  exceeding  five  years 
as  an  Inducement  to  theh:  location." 

Upon  the  admitted  tacts,  and  they  are  at- 
tested In  the  current  history  of  this  beneficent 
institution,  we  are  of  opinion  that  the  appel- 
lant Is  an  institution  of  "pvirely  public  <duuv 
Ity,"  within  the  meaning  of  the  UaegfABg  con- 
stitutional provision,  as  well  as  an  instltutloa 
of  education  "not  used  or  employed  for  gain 
by  any  person  or  corporation,  and  the  Incmne 
of  which  Is  devoted  soldy  to  the  cause  ot  ed- 
ucation." The  name  of  the  appellant  la  a 
significant  index  to  its  character,  and  the 
provisions  of  its  charter  sufficiently  indicate 
its  aims  and  purposes.  It  is  true  that  "pay 
pupils  may  be  admitted  into  the  instltutloa," 
but  manifestly  this  is  merely  that  the  "pay" 
may  be  devoted  to  the  general  and  main  pur- 
pose of  educating  and  supporting  those  who 
are  unable  to  provide  for  their  ovni  support 
and  education.  It  is  an  exception,  as  la 
deariy  Inferable  from  the  Insertltui  of  the 
provision,  and  not  the  rule,  that  pay  pupils 
are  admitted.  An  instructive  definition  of  a 
"purely  public  charity"  is  found  in  Bplacopal 
Academy  v.  PUladelphla,  160  Pa.  St  M5,  2B 
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AfL  66,  and  Is  thus  stated:  "(1)  Whaterer 
U  dooe  or  given  gratuitously  In  relief  of  the 
public  burdens  or  for  the  advancement  of 
the  puMlc  good  la  a  puUlc  cbarlty.  When 
the  pnUic  la  the  beneficiary,  the  charity  is 
puUic;  and  when  no  iBlTate  or  pecuniary  re- 
turn is  reserved  to  the  giver,  or  to  any  par- 
ticular person,  but  all  the  benefit  resulting 
from  the  gift  or  act  goes  to  the  public,  It  Is  a 
purely  public  charity,  the  word  'purely'  be- 
ing equivalent  to  'whcrily.'  (2)  A  denomina- 
tional school  property,  vested  in  trustees,  tor 
the  purpose  of  afCordlng  encouragement  to  the 
education  of  youth,  Is  a  purely  public  charity, 
although  the  school  Is  not  open  in  the  same 
way  to  the  general  public  as  to  persons  cou- 
nted with  the  religious  denominatfon,  but 
the  general  public  are  admitted  as  vacancies 
occur,  and,  when  admitted,  upon  the  same 
terms  with  all  other  pupils.  (3)  An  institu- 
tion founded  and  endowed  as  a  purely  public 
charity  does  not  lose  Its  character  as  such, 
under  the  tax  laws,  if  It  receives  a  revenue 
from  the  recipients  of  Its  bounty  sufficient  to 
keep  It  In  operation."  A  most  satisfactory 
discussion  of  this  question  is  found  in  the 
case  of  Burd  Orphan  Asylum  v.  Scbool  Dlst 
of  Upper  Darby,  90  Pa.  St  21,  where  a  tes- 
tatrix, by  her  will,  provided  for  the  establish- 
ment of  an  asylum  whose  object  should  be  the 
maintenance  and  educatlMi  of  (1)  white  fe- 
male orphan  children  who  shall  have  been 
baptized  In  the  Protestant  Episcopal  Church 
(n  the  city  of  PhUadelphla,  or  in  the  state  of 
Pennsylvania,  and  (2)  all  other  white  female 
orphan  children,  without  respect  to  any  either 
qualification,  except  that  the  orphan  children 
of  clergymen  of  that  chun^  should  have  the 
preference.  The  discussion  of  the  right  to  tax 
the  property  of  the  asylum  takes  a  wider 
range  than  is  needed  for  the  purposes  of  this 
case,  but  it  is  pertinent  particularly  to  cases 
being  considered  in  connection  with  the  pres- 
ent one,  and  we  therefore  quote  Idberally  from 
It.  The  reasoning  of  the  court  in  that  case 
is  as  follows:  "It  Is  conceded  that  the  devise 
in  question  has  created  a  charity  which  is 
pnUlc  in  the  strict  sense  of  that  expressicm. 
But  it  is  urged  that  it  Is  not  purely  public, 
and  hence  that  to  apply  the  language  of  the 
act  to  this  particular  cose  would  be  a  viola- 
tion of  the  constitutional  provision.  Now,  it 
must  be  conceded,  and  it  has  been  decided, 
here  and  elsewhere,  that  the  word  "purely'  is 
not  to  have  Its  largest  and  broadest  signifi- 
cance when  used  in  this  connection.  In  the 
opposing  line  of  thought  it  is  admitted  that 
the  word  Is  to  have  a  limited  meaning.  It  is 
not  contended  that  a  charity,  to  be  purely 
poblic,  must  be  open  to  the  whole  public,  nor 
to  any  considerable  portion  of  the  public. 
Witbont  doubt  an  asylum  for  the  support  of 
fifty  tdlnd  men,  or  an  equal  number  of  pau- 
pers, would  not  be  obnoxious  to  the  objection 
that  it  was  not  purely  'public'  A  charity  for 
the  maintenance  of  disabled  seamen,  or  of 
aged  and  infirm  stonemasons,  resident  In  the 
city  oC  Philadelphia,  would  undoubtedly  be 


a  purely  public  cSiarlty;  and  so,  also,  would 
a  charity  for  the  education  and  maintenance 
of  the  children  of  such  persons.  And  If  such 
a  durity  should  be  limited  to  the  white  fe- 
male orphan  children  of  such  persons  be- 
tween the  ages  of  four  and  eight  years,  such 
limitations,  though  they  would  very  greatly 
restrict  the  class  and  the  number  of  the  ben- 
eficiaries, would  constitute  no  valid  objection 
to  the  purely  public  character  of  the  charity. 
But  seamen  and  stonemasons  are  only  desig- 
nated classes  of  peraons,  distinguished  by 
their  occupations.  A  charity  for  the  support 
of  poor  widows,  or  Indigent  old  men,  or  the 
Insane  poor,  of  a  city,  county,  borough,  or 
township,  would  be  equally  a  purely  charity, 
no  matter  how  small  would  be  the  number 
of  the  beneficiaries  or  how  limited  the  dass. 
Why,  then,. would  not  a  charity  for  the  sup- 
port of  poor  Epiacopalians,  Oattiolics,  Jews,  or 
Presbyterians  of  a  state  or  city  be  purely 
public,  or  a  charity  for  the  education  and 
maintenance  of  the  orphan  children  of  such 
persons?  No  private  gain  or  profit  Is  sub- 
served, the  objects  of  sodi  a  charity  are  cer- 
tain and  definite,  and  the  persons  benefited 
are  indefinite  within  the  specified  class.  The 
circumstance  that  the  beneficiaries  are  to  be 
of  a  particular  religions  faith  is  only  of  Im- 
portance as  designating  the  class.  It  Indi- 
cates a  certain  portion  of  the  whole  com- 
munity who  are  to  be  recipients  of  the  char- 
ity. It  has  the  same  effect  in  this  respect  as 
the  words  seamen,  stonemasons,  blind  per- 
sons, poor  widows,  etc,  in  the  cases  already 
mentioned,  for  the  purpose  of  defining  the 
class  of  persons  who,  as  distinguished  from 
aU  other  persons  in  the  community,  are  to  en- 
joy the  benefit  of  the  donor's  bounty.  The 
legal  effect  is  the  same  whether  the  words 
used  be  seojnen.  Episcopalians,  blind  persons. 
Catholics,  poor  widows,  Jews,  stMiemasons, 
or  Presbyterians.  The  argument  that  to  sus- 
tain, as  purely  public,  a  charity  in  favor  of 
persons  of  a  particular  religious  faith,  would 
be  to  maintain  se^rtarianlsm  Is  of  no  weight. 
It  is  not  discrimination  in  favor  of  a  sect,  for 
it  Is  treating  all  sects  alllce.  It  is  not  even 
extending  a  preference  to  sectarians.  It  is 
merely  recognizing  them  as  a  class  of  persons. 
We  see  no  reason  why  that  community  which 
ranges  persons  Into  classes,  so  far  as  this  sub- 
ject is  concerned,  may  not  be  a  community 
of  reUglooB  faith,  as  well  as  of  occupation, 
condition  in  life,  sex,  color,  age,  disability, 
physical  or  mental,  or  nationality.  As  to  the 
meaning  of  the  word  'purely^'  when  used  in 
this  connection,  we  concur  in  the  construction 
which  was  given  by  the  supreme  court  of 
Ohio  In  the  case  of  Gerke  v.  PurceU,  25  Ohio 
St  229,  that,  'when  the  charity  is  public,  the 
exclusion  of  all  idea  of  private  gain  or  profit 
is  equivalent  In  eftect  to  the  force  of  "pur^," 
SB  applied  to  public  charity  in  the  constitu- 
tion.' "  See,  also,  Donohugh's  Appeal,  90  Pa. 
St  306,  and  PhUadelphla  v.  Women's  Chris- 
tian Ass'n,  125  Pa.  St.  572,  17  AU.  475.  In 
the  latter  case  the  couri  (page  578, 126  Pa.  St 
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and  page  475,  17  All)  said:  "It  wm  be  seen 
trom  tbe  foreKabiK  that  the  object  of  the  as- 
sociation is  to  Improre  tbe  tempoml,  monal, 
and  religious  weitaxe  ot  youBg  females  who 
are  obliged  to  earn  tbeir  own  support,  and 
that,  a^  a  means  to  this  end.  It  fumis-hes  them 
with  food  and  lodging,  not  as  paupers,  bnt 
for  a  compensation  which,  while  it  does  not 
compensate,  aids  In  defraying  the  expenses, 
and  thus  preserves  the  self-respect  of  the  re- 
cipients, while  to  others  who  are  nnable  to 
pay  temporary  shelter  is  furnished  free,  and 
aid  extended  to  them  in  the  way  of  procuring 
employment  All  this  and  much  more  Is 
done  by  a  band  of  devoted  women  who  labor 
nnselfishly.  In  season  and  out  of  season,  giv- 
ing their  time  and  labor  freely,  and  supply- 
ing the  annual  deficit  In  the  treasury  by  con- 
tribotions  from  tbemsdves  and  their  friends. 
There  is  no  element  of  gain  In  the  ot>ject  or 
operations  of  this  association.  It  Is  a  public 
charity,  and  I  regard  it  as  a  shortsighted  pol- 
icy in  tbe  city  of  Philadelphia  to  seek  to  bar- 
den  such  an  institution  with  taxation."  Again 
the  court  observes  (page  581,  125  Pa.  St,  and 
page  470,  17  Atl.):  "In  the  case  In  hand  the 
stamp  of  charity  Is  Indelibly  fixed  upon  the 
association.  It  appears  in  Its  charter,  and 
la  devel<qied  at  every  stage  of  Its  proceedings. 
Does  the  mere  fact  that  It  charges  a  small 
sum  to  a  portion  of  those  who  feed  at  Ita 
table  and  enjoy  the  shelter  of  Its  roof  destroy 
Its  character  aa  a  purely  public  charity? 
•  •  •  This  whole  subject  was  cairefully 
considered  In  Donohugh's  Appeal,  86  Pa,  St 
306.  That  was  tbe  case  of  the  Philadelphia 
Llbrery,  an  institution  maintained  by  the  an- 
ntial  contributions  of  members,  from  the  In- 
come derived  from  such  property  as  has  been 
given  to  It  and  from  fees  paid  for  the  use 
of  the  books.  The  test  in  that  case  was  the 
object  of  the  corporation.  That  was  found  to 
be  the  general  pabllc  good,  and  not  private 
gain." 

Regarding  as  settled  that  the  appellant  Is 
such  an  institution  as  is  entitled  to  the  ex- 
emption under  the  terms  of  the  constitution, 
the  question  remains:  What  Is  meant  by  the 
word  'Institution"  In  the  Instrument?  The 
chancellor  seems  to  have  conceded  that  appe- 
lant was  an  institution  of  purdy  public  chari- 
ty, and  an  Institution  of  education,  such  as  is 
contemplated  by  the  constitution,  but  argues 
that  if  the  different  educational  or  charitable 
Institutions  of  the  state  see  fit  to  Invest  their 
endowment  tunds  in  real  estate  In  the  city, 
then  to  grant  the  appdlant's  contention  might 
secure  substantially  the  exemption  of  all  the 
realty  in  the  city.  He  therefore  limited  the 
meaning  of  the  word  "Inatitatlon,"  and  held 
It  to  embrace  only  local  property,  buildings, 
grounds,  etc.,  so  situated  as  to  constitute  a 
part  of  the  institution  Itsdf.  While  the  Im- 
aginary case  put  is  altogether  Improbable,  and 
can  afford  but  slight  clue  to  the  meaning 
of  the  language  used.  It  must  be  admitted  the 
word  "Institution"  Is  often  used  In  tbe  sense 
pointed  oat  by  the  cbancellot.    Tbaa,  Is  Ap- 


peal Tax  Ct  of  Baltimore  City  v.  St  Peter's 
Academy,  50  Md.  S45,  in  discussing  tbe  use 
of  this  word  In  the  exemption  statute,  the 
court  said:  "The  term  Institution'  is  some- 
times used  as  descriptive  of  the  building,  es- 
tablishment or  place  where  tbe  business  ae 
operations  of  a  society  or  association  are  car- 
ried on,  and  at  other  times  it  is  used  to  des- 
ignate the  organized  body."  The  words  un- 
der discussion  there  were  "hospitals  or  asy- 
lums, charitable  or  benevolent  institutions,  bo 
far  as  used  for  the  benefit  of  the  indigent  and 
afiUcted,  and  the  ground  which  the  buildings 
used  as  hospitals,  asylums,  charitable  or  be- 
nevolent institutions  actually  cover."  It  was 
held  that  the  language  was  appropriately  de- 
scriptive of  a  building,  establishment  or  plaoe 
where  the  operations  of  an  association  or  cor^ 
poratlon  are  conducted,  bnt  wholly  inappro- 
priate as  the  designation  of  organized  coi^ 
porate  bodies  or  associations.  In  the  case  of 
Oerfce  ▼.  Purcell,  25  Ohio  St  240,  the  consti- 
tutional provision  was:  "But  burying  grounds, 
public  school-houses,  houses  used  exclusively 
for  public  worship.  Institutions  of  purely  pub- 
lic charity,  public  property  used  exclusively 
for  any  public  purpose  •  •  •  may  be  ex- 
empt" etc.  It  was  hdd  tliat  in  a  statute 
providing  for  the  exemptloi)  of  "all  lands  con- 
nected with  public  Institutions  of  learning  not 
used  with  a  view  to  profit,"  the  word  "insti- 
tution" was  used  as  descriptive  of  the  estab- 
lishment or  place  where  the  business  or  op- 
erations of  a  society  or  association  Is  carried 
on;  but,  in  another  section  of  the  statute, 
where  the  property  referred  to  Is  described  a» 
belonging  to  the  institution,  the  word  was 
used  to  designate  the  organized  body.  Thla 
case  Is  Instructive,  also,  In  considering  the 
feature  first  discussed,  the  court  saying  that 
the  word  "charity,"  in  its  legal  sense,  "In- 
cludes not  only  gifts  for  the  benefit  of  the 
poor,  but  endowments  for  the  advancement  of 
learning,  or  Institutions  for  the  encourage- 
ment of  science  and  art";  and  It  was  held 
that  schools  established  by  private  donations, 
and  which  are  carried  on  for  the  benefit  of 
the  public,  and  not  with  a  view  to  profit  «re 
Institatlons .  of  purely  public  chari^,  within 
the  meaning  of  the  constitution  which  author- 
izes such  Institutions  to  be  exempt  from  taxa- 
tion. The  court  further  said:  "The  main- 
tenance of  a  school  Is  a  charity.  Gifts  for 
the  following  purposes  have  been  declared  tO' 
be  charities:  Free  schools  and  scholars  of 
universities  (2  Story,  Eq.  Jur.  {  1160);  to  es- 
tablish new  scholarships  In  a  college  (Attor- 
ney General  v.  Andrew,  3  Ves.  C33);  to  foimd 
and  endow  a  college  (Attorney  General  v. 
Bowyer,  3  Ves.  714);  etc."  In  the  case  of 
Nobles  Co.  V.  Hamllne  University,  46  Minn. 
310,  48  N.  W.  1119.  the  act  considered  provid- 
ed that  "all  corporate  property  belonging  to 
the  institution,  both  real  and  personal,  is  an* 
shall  be  free  from  taxation";  and  to  the  claim 
that  "only  the  university  Itself  and  tbe  nec- 
essary ground  for  Its  use"  was  exempt,  the 
court  replied  as  follows:     TThe  proposition  i» 
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based  upon  an  untenable  attempted  distinc- 
tion between  the  'Institution'  and  the  'corpo- 
ration.' The  tei-m  'Institution,'  although  some- 
tinies  used  aa  descriptire  of  the  establishment 
or  place  where  a  business  is  carried  on,  prop- 
«rl7  means  an  association  or  society  organ- 
ized or  established  for  promoting  some  specific 
purpose.  The  'institution,'  as  distinguiBhed 
from  tlie  'corporation,'  has  no  being,  and  Is  in- 
capable of  owning  property.  Had  it  been  in- 
tended to  limit  the  exemption  to  property  di- 
rectly used  and  occupied  by  the  university, 
different  language  would  have  been  used." 
Many  other  cases  aiys  cited  by  counsel,  fall- 
ing upon  the  one  side  or  the  other  in  the  defi- 
nition and  u<[e  of  this  term,  accwding  to  the 
language  of  the  statute  to  be  construed;  and 
upon  the  whole  it  would  seem  that,  when  the 
statute  exempts  the  "institution"  from  taxa- 
tion, and  no  qualifying  words  are  used  show- 
ing or  tending  to  show  that  only  the  property 
"used"  by  the  institution,  or  "connected"  with 
the  institution,  is  to  be  exempt,  then  the  ajs- 
490clated  entity— the  corporate  being— with  its 
estate  as  an  entirety,  is  embraced  by  the 
word  "institution."  The  exemption  of  the  in- 
stitution would  thus  embrace  its  endowment 
fund  and  property,  in  whatever  form  these  as- 
sets might  be  found.  This  is  precisely  wtiat 
we  find  In  the  section  under  consideration,  so 
far  as  reference  is  mode  to  "institutions  of 
purely  public  charity."  Thus,  "there  siiall  be 
exempt  from  taxation  *  •  *  institutions  of 
purely  public  charity,"  and  tkere  is  to  be 
found  no  qualifying  clause  or  expression  any- 
where in  the  entire  section.  There  is  no  al- 
lusion to  "buildings,"  or  "grounds"  used  by 
or  connected  with  "institutions  of  purely  pub- 
lic charity,"  as  is  the  case  in  many  of  the  au- 
thorities referred  to  by  counsel. 

Finding  no  exception  to  the  rule  indicated, 
that  when  an  "institution"  of  the  character 
named  is  exempfted,  the  charitable  being,  in- 
cluding necessarily  the  whole  of  its  estate,  is 
to  be  exempted,  and  having  determined  the 
Kentucky  Femaile  Orphan  School  to  be  an  in- 
stitution of  purely  public  charity,  we  might 
rest  here  with  our  investigation.  Bat  It  is 
proper  in  this  case,  and  necessary  in  some  of 
the  others  connected  with  it,  to  consider  the 
succeeding  clause  of  the  section:  "A.nd  in- 
stitutions of  education  not  used  or  employed 
for  gain  by  any  person  or  corporation,  and 
the  income  of  which  is  devoted  solely  to  the 
cause  of  education."  Here  it  may  be  said, 
and  with  a  show  of  technical  accuracy,  that, 
whatevK  is  meant  by  the  words  "institutions 
-of  education,"  something  is  meant  wlilch 
may  be  used  or  employed  by  a  person  <»'  cor- 
poration. And  this  can  more  fitly  be  said 
-of .  the  bulldlngB  and  appurtenant  grounds 
than  of  the  corporate  being.  For  example: 
We  may  appropriately  say  that  the  building, 
establislxment,  or  place  whwe  the  business 
of  the  corporation  is  carried  on  shall  not  be 
"used  or  employed  for  gain  by  any  person  or 
corporation,"  while  it  would  be  rather  inap- 
propriate to  say  that  the  organized  corporate 


body  shall  not  be  used  or  employed  by  any 
person  or  corporation.  On  the  other  liand, 
the  clause  "and  the  ucome  of  which  is  de- 
voted," etc.,  could  hardly  mean  income  from 
the  buildings,  grounds,  etc.,  but  rather  the 
income  of  the  corporate  body.  Besides,  we 
may  notice  tliat  the  attention  of  the  framers 
of  the  section  was  called  directly  to  the  ques- 
tion of  exempting  the  grounds  attached  to 
and  appurtenant  to  certain  places  and  houses 
used  for  certain  purposes,  but  failed  to  pro- 
vide any  such  limitation  with  respect  to 
charitable  and  educational  institutions.  Per- 
haps a  brief  reference  to  the  origin  of  these 
provisions  in  our  constitution  may  be  of  as- 
sistance here.  As  originally  proposed,  the 
section  on  the  point  involved  only  included 
the  clause  "institutions  of  purely  public  char- 
ity." There  was  no  reference  to  institutions 
of  education  eo  nomine;  and,  upon  a  sugges- 
tion that  institutions  of  this  character  ought 
to  be  provided  for,  it  was  argued  at  length 
by  a  distinguished  delegate  that  the  lan- 
guage already  in  the  proposed  section  fully 
covered  the  question.  In  support  of  this  po- 
sition, that  "institutions  of  purely  public 
charity"  embraced  Institutions  of  education 
not  operated  for  private  gain,  a  distinguished 
delegate  read  on  the  floor  of  the  convention 
copious  extracts  from  the  Pennsylvania 
cases  cited.  While  not  controverting  this 
position,  the  particular  friends  of  educatioo 
argued  that  the  Kentuclcy  courts  might  not 
adopt  the  Pennsylvania  construction,  and  se- 
cured the  insertion  of  the  clause  as  it  now 
appears  in  the  section,  Ut  order  to  make  it 
certain  that  educational  Institutions  not  con- 
trolled for  private  gain,  and  the  income  of 
which  was  devoted  to  that  catise,  should  be 
exempt.  And  while  the  endowments  of 
some  of  the  more  prominent  institutions  of 
learning  in  the  state  were  referred  to  during 
the  discussion  as  fit  subjects  for  exemption, 
if  there  was  any  obstruction  raised  or  dif- 
ference of  opinion  suggested  as  to  the  pro- 
priety of  the  proposed  exemptions,  there 
seems  to  have  been  no  record  of  it.  We  are 
aware  that  the  weight  to  be  given  the  dec- 
larations of  members  of  the  convention  is 
not  to  be  taken  as  controlling.  Mr.  Endlich 
says  of  these  declarations:  "They  give  us 
no  light  as  to  the  views  of  the  laiige  major- 
ity who  did  not  talk,  much  less  of  the  mass 
of  our  fellow  citizens  whose  votes  at  the 
polls  give  that  Instrument  the  force  of  fun- 
damental law."  End.  Interp.  St.  510.  Yet,  con- 
fessedly, it  mast  be  a  source  of  satisfaction 
to  those  who  are  called  on  to  ascertain  the 
intention  of  doubtful  provisions  to  find  the 
conclusions  aimed  at  to  be  in  accord  with, 
and  not  in  opposition  to,  the  views  of  the 
framers  of  the  law  so  far  as  expressed.  We 
think,  therefore,  a  proper  construction  of  the 
language  used  In  the  section  requires  the  ex- 
fflnption  of  the  entire  property  of  this  insti- 
tution, wherever  situated,  and  in  whatever 
form  its  investments  may  be  found. 
TUm  GMistraction  oC  the  language  of  the 
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constitatlon  Is  !n  accord  with  the  long-aet- 
tled  policy  of  the  state.  By  the  Kentndty 
act  of  December  17,  1825  (2  Moreh.  &  B.  St 
p.  1080),  It  was  provided:  "Hereafter  the 
trustees  or  managers  of  snch  schools  or  sem- 
inaries of  learning  within  this  common- 
wealth shall  not  be  bound  to  list  such  lands 
for  taxation  or  to  pay  any  taxes  on  the  same. 
Nor  shall  ajiy  taxes  be  demanded  by  the 
state  tot  any  such  lands,  so  long  as  the  same 
shall  absolutely  and  bona  fide  belong  to  a 
seminary  or  school  of  learning."  This  stat- 
ute, and  the  public  policy  It  recognized  and 
enforced,  was  continued  In  Rev.  St  1852,  c. 
58,  art  1,  {  1,  as  follows:  "Be  It  enacted  by 
the  general  assembly  of  the  commonwealth 
of  Kentucky,  that  lands  held  by  a  school  or 
seminary  shall  not  be  subject  to  taxation,  or 
forfeiture,  tm  any  cause  whatsoever."  And 
the  same  policy,  exempting  all  the  property 
of  institutions  of  learning,  was  continued  in 
the  General  Statutes  as  follows:  "The  real 
estate  and  Investments  devoted  to  public 
schools,  seminaries,  universities,  colleges, 
courthouses,  clerks'  offices.  Jails,  public 
graveyards,  lunatic,  orphan,  and  deaf  and 
dumb  asylums,  hospitals,  Inflrmaries,  wid- 
ows and  orphans'  asylums,  foundling  asyl- 
ums." Gen.  St  (Orlg.  Ed.  1872)  pp.  709- 
710,  c.  92,  art  1,  {  3.  And  the  Hewitt  rev- 
enue law  of  1886  provided:  "The  follow- 
ing property  shall  be  exempt  from  taxa- 
tion: Public  schools,  churches  and  all  prop- 
erty of  seminaries,  asylums,  hospitals,  In- 
firmaries, and  colleges  and  all  other  funds 
devoted  to  charitable  purposes,  •  •  • 
except  those  owned  by  Joint  stock  compa- 
nies or  associations  which  declared  dividends; 
provided  that  nothing  herein  shall  be  con- 
strued as  exempting  any  pn^erty  which  is 
used  or  employed  for  gain  of  any  person, 
nor  any  property  of  which  the  products, 
rents,  or  uses  are  not  devoted  solely  to  the 
objects  of  the  institntion,  as  distinguished 
from  personal  gain  of  the  individuals  con- 
nected with  the  institution."  Under  these 
statutes  we  are  not  aware  that  endowments 
of  asylums,  colleges,  etc.,  not  oi>erated  for 
the  personal  gain  of  individuals  connected 
with  the  institution  have  ever  been  taxed; 
and  it  is  inconceivable  that  an  intention  to 
reverse  the  policy  of  the  state  in  this  respect 
should  have  been  declared  in  language  so 
poorly  expressive  of  such  intention.  As  said 
by  the  supreme  court  in  U.  S.  v.  Ryder,  110 
U.  S.  729,  4  Sup.  Ct  201:  "The  revlsors 
would  not  have  proposed  nor  would  congress 
have  made  such  a  fundamental  change  in 
the  law  •  •  •  without  employing  more 
apprt^riate  terms  for  that  purpose  than 
those  which  the  section  contains.  It  will  not 
be  inferred  that  the  legislature,  In  revising 
and  consolidating  the  laws,  intended  to 
change  their  policy,  unless  such  intention  be 
dearly  expressed.  E^xcept  for  the  constltu- 
tlonal  enactment  the  contention  of  the  ap- 
pellees that  such  exemptions  would  be  sub- 
versive of  the  principles  announced  In  the 


bill  of  rights  might  be  of  some  force;  bnt 
the  constitution  must  be  heii  to  be  consist- 
ent with  itself,  and  the  policy  adopted  must 
be  carried  out  But  even  before  the  pres- 
ent c<Histitatl<m  was  adopted,  this  policy  was 
recognized  and  enforced  in  the  courts.  In 
Hlggins  V.  Prater,  91  Ky.  18, 14  a  W.  912,  In 
sustaining  a  tax  for  the  agrricultural  and  me- 
chanical college,  this  court  said:  "Other  in- 
stitutions of  an  educational  character  and 
which  do  not  constitute  a  part  of  our  com- 
mon-school system  have  for  years  been  sop- 
ported  by  general  taxation.  •  •  •  The 
framers  of  our  constltuticm  and  the  people 
adopting  it  were  not  moved  by  a  fear  of  too 
much  education,  but  of  too  little."  In  Zabte 
V.  Orphans'  Home,  02  Ky.  91,  17  S.  W.  212. 
it  is  said:  "It  is  the  duty  of  the  state  to 
care  for  its  indigent  orphans,  and,  if  done  by 
another,  he  renders  what  Is  a  public  service: 
and  the  legislature  may  therefore,  without 
regard  to  the  extent  of  it  exempt  the  prop- 
erty devoted  to  such  use  from  taxation." 

We  have  already  considered,  perhaps  soffl- 
clently,  the  nature  of  this  Institution,  but. 
in  view  of  the  appellee's  appeal  to  the  bill 
of  rights,  it  is  not  Improper  to  note  from  the 
yearbook  of  the  Institution  (1892)  the  objects 
it  has  in  view.  "The  primary  object  of  this 
Institution  is  to  educate  such  orphan  girls  a.<i 
cannot  obtain  an  education  In  any  other 
way,  and  to  qualify  them  for  teaching. 
*  •  *  We  receive  three  classes  of  girls,  as 
follows:  (1)  Destitute  orphans,  who  have 
no  relatives  or  friends  to  aid  them;  (2)  or- 
phans destitute  of  means  and  of  relatives 
able  to  aid  them,  but  whom  chtu-ches  m:  be- 
nevolent societies  are  willing  to  sustain  at 
the  school;  (3)  orphans  who  have  some 
means,  but  not  enough  to  support  them  In 
other  schools.  Precedence  is  given  to  the 
first  class,  and  as  many  of  them  are  received 
as  the  proceeds  of  the  endowment  will  Jus- 
tify." If  this  be  not  an  institution  of  "pure- 
ly public  charity,"  and  entitled  to  the  aid  of 
the  state,  one  can  hardly  be  found  in  the 
state.  Other  reasons  for  the  exemption  are 
urged  by  the  appellant,  but  it  is  deemed  un- 
necessary to  consider  than.  Fm:  the  rea- 
son given,  the  Judgments  are  reversed  for 
proceedings  consistait  with  this  opinion. 

DU  RBLLE  and  GUFFT,  JJ.  We  dissent 
from  the  opinion  of  the  majority  In  these 
cases,  and  will  state  bricfiy  the  grounds  of 
dissent  The  question  for  decision  is  wh.^ther 
real  estate  in  the  city  of  Louisville,  owned 
by  the  appellant  Is  exempt  from  state,  coun- 
ty, and  city  taxation,  under  the  provisions 
of  section  170  of  the  constitution  of  Ken- 
tucky. The  other  questions  made  in  argu- 
ment were  not  passed  on  in  the  opinion  of 
the  court,  and  need  not  be  considered  here. 

The  exemption  is  claimed  under  section  170' 
of  the  present  constitution,  which,  so  far  as 
applicable  to  the  question  In  this  suit  is  as 
follows:  "Sec.  170.  Property  Exempt—Cities 
may  Exempt  Manufactories.    There  shall  be- 
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exempt  from  taxation  public  property  used 
for  public  puipoees;  places  actually  used 
for  religious  worship,  wltb  the  grounds  at- 
tached thereto  and  used  and  appurtenant  to 
the  house  of  worship,  not  exceeding  one-half 
acre  In  cities  or  towns,  and  not  exceeding 
two  acres  In  the  country,  places  of  burial  not 
held  for  private  or  corporate  profit,  institu- 
tions of  purely  public  charity,  and  institu- 
tions of  education  not  used  or  employed  for 
gain  by  any  person  or  corporation,  and  the 
Income  of  which  is  devoted  solely  to  the 
cause  of  edncation;  public  libraries,  their  en- 
dowments, and  the  Income  of  such  property 
as  is  used  exclusively  for  their  maintenance; 
all  parsonages  or  residences  owned  by  any  re- 
ligious society,  and  occupied  as  a  home,  and 
for  no  other  purpose,  by  the  minister  of  any 
religion,  with  not  exceeding  one-half  acre  of 
ground  in  towns  and  cities  and  two  acres  of 
ground  in  the  country  appurtenant  thereto." 
In  connection  with  this  section  we  must  con- 
sider certain  other  sections  of  the  constitu- 
tion, in  so  far  as  they  indicate  the  purpose 
of  the  instrument,  and  shed  light  upon  the 
section  under  consideration.  It  should  be 
remembered  that  there  is  nothing  correspond- 
ing to  this  section  in  the  constitution  of  1830. 
The  same  may  be  said  of  the  provisions  of 
section  3,  which  is  as  follows:  "Sec.  3.  All 
men,  when  they  form  a  social  compact  are 
equal;  and  no  grant  of  exclusive,  separate 
public  emoluments  or  privileges  shall  be 
made  to  any  man  or  set  of  mea,  except  in 
consideration  of  public  services;  but  no  prop- 
erty shall  be  exempt  from  taxation,  except 
as  provided  in  this  constitution;  and  every 
grant  of  a  franchise,  privilege  or  exemption, 
shall  remain  subject  to  revocation,  alteration 
or  amendment"  Section  5  contains  this  pro- 
vision: "No  preference  shall  ever  be  given 
by  law  to  any  religious  sect,  society  or  de- 
nomination; nor  to  any  particular  creed, 
mode  of  worship  or  system  of  ecclesiastical 
polity;  nor  shall  any  person  be  compelled 
to  attend  any  place  of  worship,  to  contribute 
to  the  erection  or  maintenance  of  any  such 
place,  or  to  the  salary  or  support  of  any  min- 
ister of  religion;  nor  shall  any  man  be  com- 
pelled to  send  his  child  to  any  school  to 
which  he  may  be  conscientiously  opposed." 
In  this  connection  we  quote  the  correspond- 
ing provision  of  the  old  constitution  (section 
6,  art  13,  of  the  bill  of  rights  of  the  consti- 
tution of  1850),  as  follows:  "Sec.  5.  That  aU 
men  have  a  natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dic- 
tates of  their  own  consciences;  that  no  man 
shall  be  compelled  to  attend,  erect  or  support 
any  place  of  worship,  or  to  maintain  any 
ministry  against  his  consent;  that  no  human 
authority  ought,  in  any  case  whatever,  to 
control  or  interfere  with  the  rights  of  con- 
science; and  that  no  preference  shall  ever 
be  given  by  law  to  any  religlouB  societies,  or 
modes  of  worship."  Section  171  of  the  pres- 
ent constitution  provides:  "  •  •  •  Taxes 
shall  be  levied  and  collected  for  public  pur- 


poses only.  They  shall  be  uniform  upon  all 
property  subject  to  taxation,  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax."  And  section  174  contains  the  follow- 
ing: "All  property,  whether  owned  by  nat- 
ural persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted 
by  the  constitution." 

It  is  evident  from  the  provisions  quoted 
that  the  policy  of  the  new  instrument  was 
intended  to  be  different  from  that  of  the 
old  in  the  matter  of  exemptions  from  taxa- 
tion. The  change  Is  significant,  when,  in 
connection  with  section  5,  we  consider  the 
provision  in  section  3  that  "no  pro];>erty  shall 
be  exempt  from  taxation  except  as  provid- 
ed In  this  constitution,"  the  provision  In  sec- 
tion 171  that  taxes  shall  be  levied  and  col- 
lected for  public  purposes  only  and  shall 
be  uniform  upon  all  property  subject  to  tax- 
ation, and  the  provision  of  section  174  as  to 
uniformity  of  taxation  of  corporate  property 
with  that  of  bkdlviduals.  The  policy  of  the 
new  constitution  was  to  do  away  with  ex- 
emptions. Out  of  deference  to  the  supposed 
views  of  the  religious  element  of  the  com- 
munity, certain  specific  exemptions  weie 
/made,  and,  while  we  do  not  contend  that 
these  should  necessarily  be  strictly  construed, 
they  should  certainly  not  be  extended  by  im- 
plication to  any  property  not  fairly  within 
the  meaning  of  the  constitution.  Except  in 
so  far  as  the  constitution  provides,  nothing 
can  be  exempted  from  taxation  which  might 
not  be  supported  by  taxation.  Undoubtedly 
the  exemption  of  any  property  works  an  in- 
crease of  the  burden  on  property  which  is 
not  exempted,  and  the  placing  of  a  burden 
upon  property,  by  taxing  it  to  a  greater  ex- 
tent in  order  to  exempt  other  property,  is 
to  that  extent  a  taking  of  property  without 
Just  compensation.  With  these  principles  in 
mind,  the  construction  of  section  170  is  sim- 
ple. First,  public  property  Is  exempted;  next 
places  actually  used  for  religious  worship, 
with  the  ground  attached,  with  a  limitation 
upon  the  extent  of  the  ground;  next  places 
of  burial  not  held  for  private  or  corporate 
profit;  next  Institutions  of  purely  public 
charity;  and  then.  In  the  same  clause,  in- 
stitutions of  education  not  used  or  employed 
for  gain  by  any  person  or  corporation,  and 
the  income  of  which  is  devoted  solely  to  the 
support  of  education.  The  case  in  which  the 
main  opinion  of  the  majority  was  rendered 
turned  upon  the  construction  of  this  phrase, 
"institutions  of  purely  public  charity  and  in- 
stitutions of  education  not  used  or  employed 
for  gain."  And  the  first  question  is,  what 
la  meant  by  "institutions"  ?  Undoubtedly,  In 
the  latter  part  of  the  clause,  the  word  "Insti- 
tution" is  used  to  denote  the  physical,  cor- 
poreal property  employed  for  the  purpose  of 
education;  and  It  is  a  cardinal  canon  of  con- 
struction that  where,  in  one  part  of  a  clause 
of  a  statute,  a  word  having  two  meanings  is 
undoubtedly  used  in  one  sense,  it  will  be 
construed  to  be  used  in  the  same  sense  in 
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the  other  parts  of  the  section,  unless  sjich 
construction  Is  forbidden  by  the  context.  It 
Is  practically  admitted  in  the  opinion  that 
the  words  "used  or  employed  for  gain"  ap- 
ply, and  can  apply,  Mily  to  the  tangible  prop- 
erty employed  for  the  purpose  of  education. 
We  can  conceive  of  no  reason  for  attributing 
to  the  phrase  a  different  meaning  when  used 
as  to  institutions  of  purely  public  charity. 
If  It  had  been  Intended  to  exempt  the  en- 
dowment of  institutions  of  public  charity  and 
Institutions  of  education,  it  may  fairly  be 
argued  that  the  same  phrase  would  have 
bene  used  which  Is  used  In  the  succeeding 
clause  as  to  puUlc  libraries,  whose  endow- 
ments are  exempted,  together  with  the  In- 
come of  such  property  as  Is  used  excluslTely 
for  their  maintenance,  and  this  is  dcme  as 
to  libraries  in  express  terms.  So,  In  the  next 
succeeding  clause,  as  to  any  parsonage  or 
residence  owned  by  a  religious  society,  and 
occupied  as  a  home,  and  for  no  other  pur- 
pose, by  the  minister  of  any  religion.  Fur- 
ther, the  lands  attached  to  places  used  for 
religious  worship,  and  the  lands  appurtenant 
to  parsonages,  are  limited  in  extent  But,  in 
this  case,  institutions  of  purely  public  char- 
ity are  construed  to  mean  the  corporations 
which  conduct  such  Institutions,  and  all 
property  belonging  to  such  corporations  is 
exempted  from  taxation.  V(e  cannot  assent 
to  such  a  construction.  Such  a  conclusion 
would  lead  not  only  to  manifest  injustice  In 
the  matter  of  placing  burdens  upon  the  other 
property  in  a  community,  but  would  lead 
corporations  conducting  such  Institutions  to 
select  for  the  purpose  of  iuTestment  those 
cities  and  towns  which  had  the  highest  tax 
rate,  in  order  to  benefit  by  the  advantage 
thereby  griven  in  competition  for  tenants. 
For,  just  in  proportion  as  the  surrounding 
property  is  subjected  to  a  greater  tax,  is  a 
greater  bonus  given  to  the  corporation  which 
owns  the  exempted  property,  a  part  of  which 
bonus  It  can  afford  to  give  In  the  shape  of 
a  reduction  of  rent  whereby  to  entice  ten- 
ants away  from  the  owners  of  the  surround- 
ing property.  Just  in  proportion  to  the  In- 
crease of  exempted  property  held  by  such 
corporations  In  a  city  or  town,  must  the  tax 
rate  become  higher,  and  the  inducement 
greater  to  such  corporations  to  invest  their 
surplus  there.  And  this  leads  to  further  in- 
justice. The  tenants  of  such  a  corporation. 
Induced  to  become  such  by  a  reduction  of 
rent,  are  thereby  enabled  to  undersell  their 
neighbors,  who  are  compelled  to  contribute 
their  Just  proportion  towards  bearing  the 
burden  of  taxation  placed  upon  the  property 
they  occupy.  Is  It  conceivable  that  the  con- 
stitution was  Intended  to  wMfe  such  injus- 
tice? 

It  la  matter  of  state  history,  which  this 
court  can  and  ought  to  take  knowledge  of, 
that  the  present  constitution  was  proclaimed 
to  the  people  as  putting  a  limit  upon  exemp- 
tions. Leg^lslatares  no  longer  were  to  work 
their  will  by  exemptions  in  favor  of  the  par- 


ticular sect  which  the  majority  happened  to 
favor,  or  to  pool  their  Issues  In  favor  of  a 
number  of  sects,  whose  adherents  might  con- 
stitute a  majorl^.  Specific  exemptions  were 
made  in  favor  of  property  devoted  to  certain 
uses,  which  were  supposed  to  furnish  an  ex- 
cuse, if  not  a  reason,  for  relief  from  the  com- 
mon burden.  With  great  ingenuity,  limita- 
tions more'  apparent  than  real  were  jdaced 
upon  these  exemptions,  and  the  finished  instru- 
ment was  spread  before  the  people  as  an  en- 
during check  upon  the  power  of  future  legis- 
latures to  tax  one  man's  property  for  the  pur- 
pose of  exempting  another's.  Moved  by  these 
and  similar  representations,  the  people  voted 
by  a  majority  of  some  140,000  that  this  histru- 
ment  should  be  their  fundamental  law.  And 
with  what  result?  To  fasten  upon  their 
necks  a  burden  of  ccmstitutlonal  exemptions 
which  can  only  be  removed  by  a  new  con- 
stitutional convention  or  a  oonstitutlonal 
amendment;  to  place  limitations,  not  upon  the 
legislative  power  to  grant  exemptions,  but 
upon  their  own  power  to  refuse,  control,  or  re- 
peal them.  It  is  to  no  purpose  to  dte  the  lan- 
guage of  the  debates.  .Endllch  says,  of  the 
declarations  of  members  of  a  convention: 
'They  give  us  no  light  as  to  the  views  of  the 
large  majority  who  did  not  talk,  much  less  of 
the  mass  of  our  fellow  citizens  whose  votes 
at  the  polls  give  that  instrument  the  force  of 
fundamental  law."  End.  Interp.  St  p.  510. 
And  everyone  who  knows  anything  of  con- 
ventions azkd  legislatures  knows  that  the  dec- 
larations of  the  speakers  not  only  do  not  rep- 
resent the  convictions  otC  those  who  do  not 
speak,  but  fre<iuently  do  not  give  the  real 
views  of  the  speakers  themadves.  Speeches 
In  such  bodies  are  not  even  supposed  to  be 
made  for  the  mere  purpose  of  declaring  the 
views  of  the  speakers,  but  for  the  purpose  of 
influencing  the  votes  of  the  listener.  Hence, 
another  than  the  real  reason  for  the  advocacy 
of  a  provision  is  often  given,  and  another  than 
the  true  interpretation  of  the  language  of  a 
section  Is  too  often  suggested  in  argument 
Memb«:s  who  are  in  the  minority  strive  for 
the  substitution  of  less  definite  language  than 
that  proposed  by  the  majority,  with  the  pur- 
pose of  taking  their  chances  in  the  courts. 
But  it  Is  not  by  the  declarations,  more  or  less 
sincere,  of  the  Individual  members  of  the  con- 
vention, nor  the  understanding  of  the  majori- 
ty, that  the  Instrument  obtains  validity  or  Its 
meaning  is  to  be  ascertained.  It  is  the  votes 
of  the  plain  people  which  give  It  force  and 
effect,  and  from  this  fact  flows  the  wise  role 
of  constitutional  construction,  universally  ac- 
knowledged by  the  courts  since  the  foundation 
of  the  government,  thotigh  too  often  disregard- 
ed in  practice,  that  the  language  of  such  an 
instrument  Is  to  be  construed  according  to  its 
M^lnary  and  common  meaning,  and  that  sense 
Is  to  be  given  its  provisions  which  was  un- 
derstood by  the  people  whose  ballots  made  It 
organic  law. 

Applying  this  test  to  the  provision  In  ques- 
tion, we  find  a  sectarian  charity  school,  op 


uigitizea  Dy ' 


.^i^ 


Ky.)      TEUSTEES  KT.  FEMALE  OBPH.  SCHOOL  «.  CITY  OF  LOUISVILLB.         929 


erated  by  a  corporation  created  by  special  act 
wbich  provided  "that  the  Institatlon  shall  be 
located  In  the  town  of  Midway,  In  the  county 
of  Woodford.'*  It  comes  to  this  court  claim- 
ing exemption  from  taxation  upon  property 
situated  In  LonisylUe  which  Is  leased  to  ten- 
ants for  various  purposes,  and  the  rents  from 
which  are  applied  to  carrying  on  the  Institu- 
tion at  Midway.  Waiving  the  question 
whether  the  charity  thus  provided  for  Is  pure- 
ly public,  about  which  there  Is  grave  doubt, 
the  question  arises,  how  many  Kentucky  vot- 
ers had  an  Idea  that  they  were  authorizing 
the  exemption  of  houses  in  LoulBviUe,  the 
rents  of  which  were  used  to  carry  on  an  Insti- 
tution at  Midway?  That  the  word  "Institu- 
tion," in  this  section,  was  understood  by  the 
people  to  denote  the  physical  property  used 
for  the  charitable  or  educational  object,  there 
can  be  little  doubt.  Not  one  voter  In  a  thou- 
sand would  imagine  that,  in  speaking  of  an 
Institution  not  used  or  employed  for  gain  by 
a  person  or  corporation,  the  word  "institu- 
tion" was  used  to  mean  a  corporation.  It 
would  instantly  occur  to  the  average  man  that 
the  words  used  could  not  have  been  Intended 
to  provide  for  the  case  of  a  corporation  not 
used  for  gain  by  a  corporation,  and  that  the 
thing  meant  by  "institution"  was  the  land  and 
house  and  appurtenances  used  for  the  conduct 
of  the  charity,  or  for  the  educational  purpose. 
If  it  was  not  so  meant  by  the  f  ramers  of  the 
Instrument,  it  must  have  been  intended  to  de- 
ceive the  people.  So  the  Income  of  an  insti- 
tution of  education  must  be  limited  to  the  in- 
come which  Is  derived  from  tuition  fees.  Au- 
thority is  abundant  In  favor  of  the  construc- 
tion here  stated.  "Property  from  which  a  rev- 
enue is  derived  is  not  exempt.  Property  used 
exclusively  as  a  general  dispensary  is  exempt- 
ed; but  lots  and  buildings  thereon,  when  an 
investment,  the  Income  of  which  is  to  be  ap- 
plied to  the  purposes  of  the  dispensary,  and 
stocks  and  public  securities  held  by  it,  are 
subjects  of  taxation.  The  fact  that  the  rents 
and  revenues  of  a  property  owned  by  a  char- 
itable corporation  are  devoted  to  the  charita- 
ble purposes  for  which  the  corporation  was 
organized  will  not  exempt  such  property  from 
taxation.  It  is  only  when  the  property  Itself 
is  actually  and  directly  used  for  charitable 
purposes  that  the  law  exempts  it  from  taxa- 
tion." 1  Desty,  Tax'n,  119.  And  again:  "A 
building  of  a  benevolent  society  is  liable  to 
taxation  to  the  extent  of  the  value  of  the 
rental  received.  The  building  of  a  benevo- 
lent society  leased  for  pecuniary  profit  Is  tax- 
able, although  built  with  funds  that  were  ex- 
empt, and  into  which  the  rents  are  paid. 
Where  the  property  of  a  benevolent  society 
was  leased  for  business  purposes,  and  an  in- 
come derived  therefrom,  its  status  as  taxable 
property  is  thereby  fixed."  1  Desty,  Tax'n, 
120.  "Where  a  statute  exempts  from  taxa- 
tion property  devoted  to  rdiglons,  educational, 
or  other  purposes,  or  exempts  the  property  of 
a  ootporation,  the  exemption  will  be  confined 
in  the  former  case  to  property  used  exclusive- 
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ly  for  such  purposes;  In  the  latter,  to  prop- 
erty necessary  to  the  objects  of  the  comininy's 
corporation."  26  Am.  &  Eng.  Enc  Law,  162. 
"Unless  the  terms  of  the  statute  are  explicit 
to  the  contrary,  a  general  exemption  of  tlK 
property  of  the  educational  Institution  will  be 
confined  to  property  actually  and  exclusively 
used  by  the  institution  for  its  legitimate  pur- 
poses. If  the  property  is  used  for  other  pur- 
poses, the  fact  that  the  proceeds  of  such  use 
are  devoted  to  carrying  out  objects  of  the  in- 
stitution is  immaterial."  Id.  pp.  166-167.  And 
see  Washburn  College  v.  Shawnee  Ck>.  Oom'rs, 
8  Kan.  350,  and  County  Com'rs  v.  Colorado 
Seminary,  12  Cola  497,  21  Pac.  490.  An  ex- 
emption to  one  is  a  tax  upon  others,  and  the 
language  of  the  constitution  should  not  be 
strained  to  authorize  such  an  act  of  injustice. 
This  court  has  said:  "As  a  general  rule,  the 
test  of  the  right  to  exempt  property  is  the  ex- 
istence of  the  right  to  levy  a  tax  to  foster 
such  property.  The  levy  of  a  direct  tax  upon 
the  whole  people  of  the  state,  to  be  paid  to 
this  corporation  to  forward  the  objects  stated 
in  their  charter,  would  be  declared  at  first 
blush  uncoi&titutlonal,  and  yet  that  is  what 
is  indirectly  done  by  the  exemption.  If  the 
same  power  exercised  by  this  corporation  had 
been  conferred  upon  a  designated  individual, 
it  would  strike  any  one  as  palpably  beyond 
legislative  authority.  But  there  is  no  differ- 
ence in  principle  between  the  corporation  and 
an  individual.  If  there  is  the  power  to  ex- 
empt the  one,  there  is  unquestionably  the  pow- 
er to  exempt  the  other."  Barbour  v.  Board. 
82  Ky.  654. 

It  would  be  unprofitable  to  discuss  the 
many  collateral  questions  which  have  been 
urged  or  suggested.  The  claim  of  contract 
exemption  seems  to  us  to  have  little  merit, 
and  is  not  relied  on  in  the  opinion  of  the 
majority.  The  question  whether  a  corpora- 
tion would  be  exempt,  under  section  170, 
which  was  created  for  the  purpose  of  educa- 
tion, to  be  imparted  by  the  corporators,  with 
a  provision  devoting  the  surplus  revenue  to 
charity,  after  providing  a  liberal  salary  for 
the  corporators,  does  not  properly  arise  in 
this  case.  It  may  be  mentioned  that  the  rea- 
soning of  the  opinion  In  Burd  Orphan  Asylum 
V.  School  Dlst.  of  Upper  Darby,  90  Pa.  St.  21, 
much  relied  on  in  support  of  the  opinion  of 
the  majority  upon  the  question  of  what  is  a 
purely  public  charity,  has  been  questioned  by 
the  same  court  in  Philadelphia  v.  Masonic 
Home  of  Pennsylvania,  160  Pa.  St.  572,  28 
AtL  954;  the  reasoning  of  the  latter  cajse 
being  in  direct  conflict  with  that  of  the  for- 
mer. The  Importance  of  the  main  question 
in  this  case  can  scarcely  be  overestimated. 
It  is  not  a  mere  question  of  the  taxes  sought 
to  be  collected  upon  Louisville  property  be- 
longing to  the  female  orphan  school,  as  the 
most  casual  glance  at  the  statistics  given  in  the 
census  reports  will  show.  Behind  the  little 
Midway  school  stalk  great  sectarian  corjtora- 
tions,  "rich  beyond  the  dreams  of  avarice," 
directed,  no  doubt,   by   honest  and  devoted 
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men,  but,  ajs  corporations,  demanding,  as  of 
right,  from  the  state  and  the  monlcipalltj 
privileges  which  no  good  citizen  ongbt  to  ask 
for  himself.  The  result  is  to  be  deplored,  not 
only  as  it  worlcs  an  increase  of  the  burden  of 
taxation,  already  sufficiently  ono'ous,  upon  the 
masses  of  the  people,  but  in  the  inevitable 
reaction  against  corporations,  formed  for 
worthy  objects,  but  which  seek  to  profit  by 
injustice. 


RYAN  V.  STATE. 

(Supreme  Court  of  Tennessee.     Jnly  22,  1896.) 

Appbal — RSVIBW  OP  Rdliso  ok  Motios  pok  Nbw 

Tbial— Ckiminal  Law — Conduct  of  Jubt 

— Evidence  to  Impeach  Dependant. 

1.  Where  a  trial  conrc  makes  written  find- 
ings on  the  controverted  c^uestions  of  fact  ani>- 
ing  on  a  motion  for  new  trial  in  a  criminal  case, 
its  ruling  upon  the  motion  liecomes  a  matter  of 
law,  subject  to  review. 

2.  A  statement  by  a  juror,  to  his  fellow 
jurors,  that  he  was  a  member  of  a  grand  jury 
which  indicted  the  defendant  for  another  crmie, 
which  he  described,  will  vitiate  the  verdict. 

3.  It  is  not  error  to  ask  a  defendant,  when 
on  the  stand,  for  the  purpose  of  discrediting 
his  testimony,  if  he  has  not  been  indicted  for 
other  crimes. 

4.  The  records  of  Indictments  against  a  de- 
fendant are  inadmissible  in  cases  where  there 
have  been  acquittals,  or  a  nolle  prosequi  has 
been  entered. 

Error  to  criminal  court,  Shelby  county;  L. 
r.  Cooper,  Judge. 

Ed  Ryan  was  convicted  of  murder,  and 
brings  error.    Reversed. 

E.  E.  Wright,  for  plaintiff  in  error.  Atty. 
Gen.  Pickle,  for  the  State. 

McALISTER,  J.  The  prisoner  was  convict- 
ed in  the  criminal  court  of  Shelby  county  of 
murder  in  the  second  degree,  and  sentenced 
to  the  penitentiaiy  for  a  term  of  10  years. 
Since  the  Judgment  of  the  lower  court  must 
be  reversed  for  errors  committed  In  the  con- 
duct of  the  trial,  we  pretermit  any  discussion 
of  the  facts. 

The  first  assignment  of  error  we  will  notice 
is  based  upon  the  misconduct  of  the  Jurors.  It 
was  shown  upon  the  motion  for  a  new  trial 
that  one  Reasonover,  one  of  the  Jurors  that 
tried  the  case,  bad  stated  at  some  time  during 
the  progress  of  the  trial,  in  the  presence  of 
several  other  Jurors,  that  he  (Reasonover)  was 
a  member  of  the  grand  Jury  when  the  defend- 
ant, Ryan,  had  been  indicted  for  an  attempt 
to  commit  murder  upon  one  Keboe,  and  the 
facts  of  that  case  were  that  Ed  Ryan,  the 
defendant,  went  up  behind  Kehoe,  who  was 
stooping  over  a  water  pipe,  and  hit  him  with 
a  heavy  vrrench,  and  that  case  was  still  pend- 
ing in  the  criminal  court.  It  was  also  shown 
that  at  another  time  Reasonover  had  stated 
to  some  of  the  Jury  that  Ed  Ryan  was  a  bad 
man,  or  a  dangerous  man  to  the  community, 
or  words  to  that  effect,— the  exact  language 
not  being  remembered.  The  court,  it  appears, 
had  pennittod  the  attorney  general  to  ask  the 


defendant,  on  croeB-examlnation,  if  he  had  not 
been  indicted  for  an  assault  on  one  Bletaoe. 
Cknmael  for  defendant  objected  to  this  ques- 
tion. The  objection  was  overruled  by  the 
court  Thereupon  counsel  for  defendant  de- 
manded the  best  evidence  of  this  charge, 
whereupon  the  attorney  general  introduced  the 
original  indictment,  which  charged  that  Ryan 
had  premedltatedly,  willfully,  maliciously,  and 
feloniously  made  an  assault  upon  the  body  of 
Keboe,  with  Intent  to  commit  murder  in  the 
first  degree.  Tbe  circuit  Judge,  in  his  disposi- 
tion of  the  question  of  the  misconduct  of  tbe 
Juror,  stated  that  there  was  no  material  dif- 
ference lietween  the  language  used  In  the  In- 
dictment, which  was  properly  in  evidence,  and 
the  language  used  by  the  Juror,  which  is  made 
tbe  subject  of  criticism  and  the  basis  of  a 
new  trial.  The  circuit  Judge  also  found  that 
the  remark  of  Reasonover  in  respect  of  the  as- 
sault of  Ryan  upon  Kehoe  was  not  made  aft- 
er tbe  Jury  retired  to  consider  their  verdict, 
but  was  casually  made  sometime  during  tbe 
progress  of  the  trial,  and  was  not  heard  by 
all  the  Jury,  and  was  not  made  when  they 
were  discussing  the  question  of  the  guilt  or 
innocence  of  the  defendant,  but  was  made  by 
Reasonover  when  he  was  reciting  to  his  fel- 
low Jurors  his  reasons  for  not  wishing  to  serv** 
upon  tbe  Jury.  The  circuit  Judge  also  stated 
In  bis  opinion  that  all  the  other  Jurors  who 
tried  the  case  were  examined  before  the  court, 
and,  without  exception,  testified  that  the  state- 
ment casually  made  by  Reasonover  as  to  the 
assault  made  by  the  defendant  upon  Kehoe 
did  not  in  tbe  least  affect  their  opinion  as  to 
the  innocence  or  guilt  of  tbe  defendant  The 
court  also  found  that  tbe  evidence  that  Rea- 
sonover stated  to  some  of  the  Jury  that  Ryan 
was  a  dangerous  man  to  the  community,  or 
words  to  that  effect,  is  very  indefinite  and  un- 
satisfactory. Says  tbe  court:  "The  afildavit 
[of  Monteltb,  one  of  tbe  Jurors]  does  not  fix 
tbe  time  when  this  language  was  used  by 
Reasonover,  and  Monteltb  fails  to  state,  when 
a  witness  on  the  stand,  that  Reasonover  used 
this  language,  but,  on  the  contrary,  says  that, 
while  the  question  as  to  the  admiasiblllly  of 
the  evidence  of  other  indictments  against  Ryan 
was  being  argued  before  tbe  court,  be  drew 
tbe  conclusion,  from  what  Reasonover  said, 
that  Ryan  was  a  bad  man.  Some  of  the  other 
Jurors,  in  an  indefinite  way,  did  say  that  they 
heard  some  such  language  as  that  used,  with- 
out fixing  tbe  time,  but  none  of  them  said 
that  it  was  used  while  they  were  considering 
tbe  evidence  in  tbe  case  as  to  the  guilt  or  In- 
nocence of  the  defendant  Reasonover  himself 
denies  using  such  language,"  etc.  Tbe  court 
continues:  "The  evidence  of  Reasonover  upon 
this  point  is  not  contradicted  by  any  other 
evidence  in  the  case,  nor  is  there  any  evidence 
in  the  case  showing  that  any  such  language 
was  used,  if  used  at  all,  except  at  the  time 
fixed  by  Mr.  Reasonover,  to  wit,  when  tbe 
question  as  to  the  admissibility  of  these  Indict- 
ments against  Ryan  for  other  crimes  was  be- 
ing argued  before  the  court    There  is  no  evi- 
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dence  that  any  snch  language  was  used  in  the 
Jury  room  after  the  case  had  been  dosed,  and 
was  given  to  the  Jniy,  under  the  charge  of  the 
court,  to  consider  at  their  verdict  upon  the 
goUt  or  innocence  of  the  defendant,"  etc  "Up- 
on all  the  evidence  the  court  is  of  opinion  that 
while  there  was  some  irregularity,  and  per- 
haps improper  talk,  on  the  part  of  Reason- 
over,  before  the  case  was  finally  submitted 
to  the  ]ury  for  their  consideration  as  to  the 
guilt  or  Innocence  of  the  defendant,  yet  the 
court  is  of  opinion  that  nothing  occurred  XbaX. 
was  calculated  Improperly  to  influence  the  ver- 
dict of  the  Jury,  or  that  was  calculated  to 
prejudice  the  Jury  against  the  defendant.  In 
rendering  their  verdict  upon  the  law  and  evi- 
dence In  the  case."  While  the  rule  is  well 
settled  that  the  finding  of  a  circuit  Judge  up- 
on controverted  questions  of  fact  arising  up- 
on a  motion  for  a  new  trial  is  equivalent  to 
the  verdict  of  a  Jury,  and  will  not  be  dis- 
turbed if  supported  by  any  material  evidence, 
tlie  rule  is  inapplicable  where  the  written  find- 
ings of  the  circuit  Judge  upon  the  motion  are 
set  out  in  the  record,  and  show  afiSnuatively 
that  a  new  trial  should  have  been  granted. 
T.  J.  Reasonover,  the  jiftor  charged  with  the 
misconduct,  admitted  in  his  examination  on 
the  motion  for  a  new  trial  that  be  stated  in 
the  presence  of  several  Jurors,  during  the 
progress  of  the  trial,  that  he  was  a  member 
of  the  grand  Jury  that  indicted  defendant, 
Ryan,  for  the  assault  upon  Kehoe,  and  the 
proof  before  the  grand  Jury  was  that  Kehoe 
was  stooping,  with  his  head  down,  and  Ryan 
struck  him  with  a  monkey  wrencli.  Several 
Jurors  testified  that  Reasonover  used  this  lan- 
guage in  their  presence.  We  think  such  state- 
ments must  have  been  highly  prejudicial  to  the 
defendant,  and  nothing  is  better  settled  than 
that  they  invalidate  the  verdict  of  a  Jury. 
Proof  of  such  a  collateral  issue  would  have 
been  wholly  inadmissible  if  the  witness  had 
been  offered  before  the  court,  under  the  sanc- 
tion of  an  oath,  and  with  an  opportunity  given 
the  defendant  for  cross-examination.  The  cir- 
cuit judge  was  of  opinion  that  because  these 
statements  were  made  before  the  defendant 
had  introduced  any  evidence,  and  not  after 
the  Jury  had  been  charged  and  had  retired  to 
consider  their  verdict  They  were  innocuous. 
It  is  wholly  immaterial  at  what  stage  of  the 
trial  the  statements  were  made.  It  was  testi- 
mony that  Reasonover  had  no  right  to  give, 
and  the  other  jurors  no  right  to  hear,  and 
vitiated  the  verdict,  no  matter  when  given. 
As  stated  by  Judge  McKinney  in  Sam  v. 
State,  1  Swan,  63:  "The  verdict  of  the  Jury 
must  be  founded  upon  the  evidence  delivered 
to  them  in  court  in  the  presence  of  the  Judge 
and  of  the  parties.  And,  as  a  consequence 
necessarily  flowing  from  this  doctrine,  the  rule 
was  established  at  an  early  day  that,  if  a 
juror  possessed  any  knowledge  in  resi>ect  to 
the  matter  in  issue,  as  to  which  he  might  tes- 
tify, he  must  be  sworn  as  a  witness,  and  give 
his  testimony  openly  in  court,  as  other  wit- 
nesses.    Such  is  the  long-established  and  in- 


flexible rule,  to  which  no  exceptions  can  be 
admitted,  either  In  civil  or  criminal  cases.  In 
criminal  cases,  more  emphatically,  there  can 
be  no  exceptions,  under  our  law,  because 
among  other  rights  absolutely  secured  by  the 
constitution  to  the  accused,  in  all  criminal 
prosecutions.  Is  the  right  to  meet  the  wit- 
nesses face  to  face.' "  Again,  the  circuit 
judge,  in  his  finding,  lays  stress  upon  the  fact 
that  all  the  other  Jurors  were  examined,  and, 
without  exception,  testified  that  the  statement 
made  casually  by  Reasonover  as  to  the  assault 
made  on  Kehoe  by  the  defendant,  Ryan,  did 
not  in  the  least  affect  their  opinions  as  to  the 
guilt  or  Innocence  of  the  defendant  On  this 
subject  Judge  McKinney,  in  the  case  last  cit- 
ed, said,  viz.:  "The  statement  of  the  juror 
that  the  fact  disclosed  in  the  jury  room  pro- 
duced no  effect  upon  bis  mind,  and,  he  thought, 
none  upon  the  minds  of  the  other  jurors,  is  to 
be  taken  with  great  allowance.  *  •  *  But, 
to  vitiate  the  verdict  in  this  case,  the  proof 
is  not  upon  the  prisoner  to  show  affirmatively 
that  he  was  prejudiced  by  the  improper  evi- 
dence received  by  the  Jury.  It  is  enough  that 
he  may  have  been  prejudiced,  and  the  law  will 
so  presume."  Morton  v.  State,  1  Lea,  49U: 
Whltmore  v.  Ball,  9  Lea,  35;  Donston  v. 
State,  6  Humph.  275;  Booby  v.  State,  4  Terg. 
Ill;  Wade  v.  Ordway,  1  Bait  229;  NUe  v. 
State,  11  Lea.  694;  Oawford  v.  SUte,  2 
Yerg.  60. 

The  second  assignment  is  based  upon  the  ac- 
tion of  the  trial  judge  in  admitting  In  evi- 
dence Indictments  against  the  defendant  for 
other  and  distinct  crimes.  The  court  admit- 
ted this  evidence  as  affecting  the  crediblllt}- 
of  the  defendant  in  his  capacity  as  a  witness, 
and  Instructed  the  jury  that  it  could  not  be 
considered  on  the  subject  of  bis  guilt  or  in- 
nocence of  the  charge  for  which  he  was  on 
trial.  It  is  insisted,  however,  by  counsel  for 
defendant  that  the  evidence  was  not  admis- 
sible for  any  purpose.  The  attorney  general, 
on  cross-examination,  asked  the  defendant  bow 
often  he  had  been  indicted  in  that  court  De- 
fendant's counsel  objected  on  the  grounds  that 
the  question  did  not  tend  legitimately  to  im- 
pair the  credibility  of  the  witness,  and  that  a 
defendant  in  a  criminal  case  cannot  l)e  com- 
pelled to  answer,  in  cross-examination,  wheth- 
er he  has  been  indicted  for  an  offense  other 
than  that  for  which  he  is  on  trial.  The  court 
overruled  the  objection,  but  stated  to  the  jury 
that  the  testimony  offered  was  only  admissi- 
ble as  affecting  the  credibility  of  the  witness. 
Defendant's  counsel  then  interposed  the  fur- 
ther objections  to  the  testimony  that  it  was  not 
the  best  evidence,  but  that  said  Indictments 
should  be  proved  by  the  records.  And  there- 
upon the  records  were  read,  showing  several 
indictments  against  the  defendant  Including 
both  felonies  and  misdemeanors.  In  the  case 
of  Braswell  v.  State,  3  Tenn.  Leg.  Rep.  283,  it 
was  ruled  by  this  court  that  when  the  answer 
to  a  question  does  not  render  the  witness  lia- 
ble to  penalties  or  a  criminal  prosecution,  and 
docs  not  directly  and  certainly  show  his  in- 
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famy,  but  will  only  tend  to  disgrace  blm,  or 
to  expose  his  unreliability  as  a  witness,  he  may 
be  compelled  to  answer,  and  that  under  this 
rule  U  was  competent  to  ask  the  witness  if  he 
had  not  been  Indicted  for  counterfeiting.  This 
rule  was  reaffirmed  by  this  court  in  Hill  ▼. 
State,  01  Tenn.  621, 19  S.  W.  674.  There  was 
no  error  In  asking  the  witness,  on  cross-ex- 
amination, if  he  had  not  been  indicted  for 
other  felonies  and  misdemeanors;  and,  upon 
objection  from  defendant's  counsel  that  the 
best  evidence  should  be  ofFered,  it  was  com- 
petent to  offer  the  record  of  the  indictments. 
The  court  then  permitted  defendant  to  say 
whether  he  was  Innocent  or  guilty  of  those 
charges,  and  whether  he  had  been  tried  or  ac- 
quitted, but  refused  to  allow  him  to  go  into 
an  explanation  or  rehearsal  of  the  details  of 
each  particular  offense.  In  this  we  think 
there  was  no  error.  Such  a  practice  would 
involve  interminable  investigations  of  collater- 
al issues,  confuse  the  minds  of  the  Jury,  and 
result  to  extravagant  consumption  of  the  pul>- 
11c  time  and  revenues.  We  think,  however, 
that  the  coiurt  was  in  error  In  permitting  the 
jury  to  consider,  for  any  purpose,  records  of 
indictments  in  cases  In  which  the  defendant 
had  been  acquitted,  or  a  nolle  prosequi  had 
been  entered  by  the  attorney  general.  When 
It  was  developed  by  the  records  that  the  de- 
fendant had  been  acquitted  of  some  of  the 
charges,  and  that  other  Indictments  against 
him  had  been  dismissed,  the  court  should  have 
withdrawn  the  evidence,  and  instructed  the 
jury  to  disregard  It  It  was  ruled  In  Hill  v. 
State,  «1  Tenn.  521,  19  S.  W.  674.  that  the 
defendant's  denial  of  the  truthfulness  of  the 
independent  charge  against  him  should  hare 
ended  the  matter,  to  all  intents  and  purposes. 
"The  Jury  should  not  have  been  allowed  to 
consider  the  collateral  charge  In  any  way,— as 
affecting  his  credibility  or  otherwise."  So  we 
think,  in  this  case,  for  a  stronger  reason,  that 
when  it  was  shown  that  the  defendant  had 
been  acquitted  or  discharged  from  custody  on 
particular  charges,  the  Jury  should  have  been 
iuRtructed  that  such  Indictments  were  not  to 
be  considered  by  the  Jury  for  any  purpose. 
For  the  errors  Indicated  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


WOOTBN  et  nx.  v.  HOTTSB  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
Dec  21, 1895.) 

LiMITKD  BSTATB — WIDOWHOOD— CoHSTBDOnON  Ot 

Will— Maintssancb  and  Bduoatiok  of  Cbil- 
dkbk— bxpbnditubbs  pbok  cospcs  op  estatb 

— ALLOWANCBS — HOMBSTBAO. 

1.  Under  prorisionB  by  a  testator  bequeath- 
ing to  his  wife  "all  my  estate,  real  and  person- 
al, for  and  during  her  natural  life  or  widow- 
hood. Upon  the  death  of  my  wife,  or  marriage. 
1  give  all  my  property  to  my  three  children," 
—the  widow  takes  an  interest  or  estate  in  the 
property  limited  to  widowhood,  and  determina- 
ble on  marriage. 

2.  The  tenant  of  an  estate  during  life  or 


widowhood  cannot  encroach  upon  the  corpus, 
but  may  oae  and  enjoy  the  income  therefrom  as 
she  pleases,  without  liability  to  account  to  the 
remainder-men. 

3.  Where  the  testator's  children  are  the  re- 
mainder-men, and  their  means  and  those  of 
their  mother,  tenant  for  widowhood,  are  in- 
suiBcient  to  support  them  in  reasonable  com- 
fort, and  educate  them  in  a  manner  befitting 
their  social  position,  the  widow  may  use  the 
corpus  of  the  estate  for  that  purpose. 

4.  The  fact  that  the  widow  did  not  bold 
the  estate  left  by  her  husband  as  guardian  of 
her  children,  but  as  executrix,  and  dnring  wid- 
owhood, does  not  place  her  withont  the  rule 
that  on  an  accounting  a  guardian  will  be  al- 
lowed such  necessary  and  proper  expenditures, 
if  clearly  made  out,  as  a  court  of  chancery 
would  have  ordered  if  applied  to  in  the  first  in- 
stance. 

5.  Taxes  assessed  during  the  lifetime  of  a 
testator  are  payable  out  of  his  estate. 

6.  Where  it  appears  that  a  third  person 
paid  the  funeral  expenses  of  a  testator,  toe  ex- 
ecutrix can  show  that  she  repaid  him  after- 
wards with  money  of  the  estate. 

7.  Where  a  tenant  for  life  or  widowhood 
makes  disbursements  from  the  corpus  of  the  es- 
tate for  a  daughter,  one  of  the  remainder-men, 
with  no  thought  of  their  repayment,  but  in  the 
belief  that  she  has  a  right  to  so  use  a  portion 
of  the  estate,  she  will  be  allowed  credit  for  the 
same  in  her  accounts,  if  the  money  was  expend- 
ed reasonably  and  judiciously. 

8.  Where  a  tenant  of  an  estate  for  widow- 
hood has  been  allowed  credits  for  disbnrse- 
ments  out  of  the  corpns  of  the  estate,  upon  the 
theory  that  the  income  therefrom  was  insuffi- 
cient for  the  support  of  her  children,  and  such 
disbursements  were  out  of  both  principal  and 
income,  she  must  be  charged  with  all  sums  re- 
ceived, whether  principal  or  interest. 

9.  Where  a  part  of  an  estate  for  widow- 
hood consists  of  notes  made  to  the  husband 
before  his  death,  the  widow,  on  the  termination 
of  the  estate  by  a  second  marriage,  is  not 
chargeable  with  accumulated  interest  on  the 
notes  which  had  not  been  received  or  collected 
by  her. 

10.  Under  a  bequest  to  a  wife  of  "all  my 
estate,  real  and  personal,  for  and  during  her 
natural  life  or  widowhood.  Upon  the  death  of 
my  wife,  or  marriage,  I  give  all  my  property 
•  •  «  to  my  three  children," — the  widow  is 
entitled  to  homestead  in  the  real  estate  of  her 
deceased  husband,  withont  dissenting  from  the 
wUL 

11.  A  devise  to  a  wife  during  widowhood 
is  not  void  as  in  restraint  of  marriage. 

Appeal  from  chancery  court,  Sumner  coun- 
ty; J.  8.  Orlbble.  ChanceUor. 

Bill  by  W.  B.  Wooten  and  wife  against  Mrs. 
M.  C.  House  and  others  for  the  construction  of 
a  will  and  an  accounting.  From  the  decree 
rendered  therein,  both  parties  appeal.  Modi- 
fied. 


Turner  &  Wilson,  for  complainants. 
Blackmore,  for  defendants. 


J.  W. 


BRADFORD,  Special  Judge.  In  the  year 
18&5  Mrs.  House  (then  Mattle  C.  Moore)  inter- 
married  with  M.  S.  Blkins.  At  the  time  of 
her  marriage  she  was  living  with  Mr.  W.  B. 
Conn  and  his  wife,  as  a  member  of  their 
family.  She  was  a  niece  of  Mrs.  Conn,  who 
had  taken  her  at  the  age  of  three  years,  and 
raised  and  educated  her  as  a  daughter.  Mr. 
Conn  was  a  gentleman  of  ample  estate,  anJ, 
being  childless,  treated  her  with  the  affection 
and  tenderness  of  a  father.    The  girl  was 
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glyen  all  the  adyantages,  In  the  way  of  edu- 
cation and  culture,  that  wealth  and  the  best 
assoclaUoDS  could  afford.  Mr.  Conn  and  hia 
wife  lived  In  Kentucky  at  the  time  they  took 
her  to  lire  with  them,  but  moved  to  Gallatin 
during,  or  about  the  close  of,  the  late  war. 
He  purchaaed  a  comfortable  home  In  that 
city,  furnished  it  with  taste  and  judgment, 
and  was  living  there  at  the  time  of  her  mar- 
riage with  Mr.  Elklns.  The  latter  was  a 
young  man,  without  means.  After  marriage, 
he  read  law,  and  qualified  himself  to  practice. 
His  professional  career  was  successful,  and 
he  attained  high  rank  at  the  Gallatin  bar, 
which  has  always  been  distinguished  by  the 
Ability  of  its  members.  After  their  marriage, 
Mr.  Elklns  and  his  wife  lived  with  Mr.  Ck>nn, 
In  his  house,  for  a  number  of  years,  and  until 
the  latter  returned  with  his  wife  to  the  state 
of  Kentucky  to  live.  While  bestowing  up<»i 
Mrs.  Elklns  the  care  and  affection  of  a  fa- 
ther, Mr.  Conn  appears,  also,  to  have  enter- 
tained for  Mr.  Elklns  a  very  great  esteem. 
With  paternal  care,  he  provided  them  with  a 
home  and  means  of  support.  He  conveyed  to 
them  the  residence  in  which  he  lived,  and 
three  other  bouRes  In  the  city  of  Gallatia. 
The  conveyances  were  made  to  them  Jointly. 
The  marriage  was  blessed  with  four  children, 
viz.:  WiUie  Conn,  bom  September  21,  1866; 
Lucy,  bom  February  17, 1869;  May,  bom  Au- 
gust 5,  1871;  and  Milton,  bom  May  12,  1884. 
All  the  children  were  girls,  except  the  last. 
Mr.  Elklns  practiced  his  profession  with  suc- 
cess until  his  death,  which  occurred  December 
27,  1884.  During  his  lifetime  his  family  Uv- 
ed  in  affluent  circumstances,  and  moved  in  the 
best  and  most  cultured  society.  Their  means 
of  support  were  abundant.  Besides  Mr.  El- 
klns' professional  earnings,  and  the  rents  de- 
rived from  the  property,  other  than  the  resi- 
dence, conveyed  to  him  and  his  wife  by  Mr. 
Conn,  this  ktnd-hearted  and  benevolent  old 
gentleman  was  cmistantly  contributing  to 
their  support  from  his  own  means.  At  his 
death,  Mr.  Elklns  left  a  will,  which  was  duly 
probated  in  the  county  court  of  Sumner  coun- 
ty. It  was  as  follows:  "I,  M.  S.  Elklns,  do 
make  and  publish  this  my  last  will.  Ist  I 
direct  that  all  my  just  debts  be  paid,  if  I 
should  owe  any.  2nd.  I  will  and  bequeath 
to  my  beloved  wife,  Mattle  C.  Elklns,  all  my 
estate,  real  and  perscoal,  for  and  during  her 
natural  life  or  widowhood.  3d.  Upon  the 
death  of  my  wife,  or  marriage,  I  give  all  my 
property,  real  and  personal,  mentioned  in 
clause  two,  to  my  three  children,  Lucy,  Mary, 
and  Milton  O.  Elklns,  to  be  divided  between 
them  equally.  4th.  Should  I  not  do  so  while 
I  live,  thai  I  desire  my  executrix  to  give  my 
daughter  Willie  Conn  Elklns  a  diamond  ring, 
or  gold  watch,  as  she  prefers.  If  Mr.  W.  B. 
Conn  does  not  make  her  (Willie)  a  legatee  and 
devisee,  or  either,  under  and  in  his  will,  then 
I  give  Willie  an  equal  share  in  my  estate  with 
Lucy,  Mary,  and  Milton  P.  Elklns,  upon  the 
death  or  marriage  of  my  wife,  Mattle.    I  ap- 


point my  wife  executrix  of  this  my  will,  and 
excuse  her  tima  giving  bond  or  making  inven- 
tory. This  August  25th,  1884."  The  widow 
qualified  as  executrix  of  the  will,  and  took 
charge  of  the  estate  of  the  testator.  During 
the  lifetime  of  Mr.  Elklns,  one  of  the  three 
houses  and  lots,  other  than  the  residence,  con- 
veyed to  him  and  his  wife  by  Mr.  Conn,  was 
sold.  The  other  two,  and  the  residence  in 
which  he  and  his  family  lived,  went  to  his 
widow,  by  survivorship.  So  that  she  was 
seised  and  possessed,  after  his  death,  of  the 
family  residence,  and  two  bouses,  the  latter 
yielding  her  a  snoall  rental.  Mr.  Elkins  left 
a  small  estate,  consisting  of  real  and  personal 
property.  He  had  $5,000  of  insurance  on  his 
life,  which  went  to  his  two  daughters  Lucy 
and  May,  equally.  At  his  death,  which  oc- 
curred subsequently  to  that  of  Mr.  Elklns,  Mr. 
Conn  left,  by  his  will,  to  each  of  the  children, 
a  legacy  of  $1,000.  Mrs.  House  qualified  as 
guardian  of  her  two  daughters  Lucy  and  May. 
She  received  the  Insurance  money  on  their  fa- 
ther's life,  going  to  them,  on  the  28th  day  of 
.^pril  1885,  and  afterwards  invested  It  In 
Sumner  county  bonds,  purchasing  for  each 
ward  $2,800  of  said  bonds.  She  also  Invested 
the  legacies  given  them  by  the  will  of  Mr. 
Conn.  She  received  the  Income  from  these 
Investments  until  she  finally  settled  with  her 
wards.  She  rented  out  the  real  estate  of  her 
deceased  husband,  and  received  the  rents. 
The  legacy  of  $1,000  left  Milton,  her  son,  and 
youngest  child,  was  Invested  by  his  guardian, 
and  the  interest  thereon  was  paid  over  by 
him  to  his  mother.  Amcmg  the  items  of  per- 
sonal property  left  by  Mr.  Elklns  was  $3,000 
of  Sumner  county  bonds.  These  bonds  came 
into  the  possession  of  his  widow,  and  after 
holding  them  for  several  years,  and  collecting 
the  interest  thereon,  she  bought  them  hers^. 
In  a  manner  to  be  hereafter  more  fully  ex- 
plained, and  invested  the  proceeds  in  stock  in 
the  Farmers'  Savings  &  Building  &  Loan  As- 
sociation. Lucy  married  W.  B.  Wooten  on 
the  29th  day  of  January,  1889;  WilUe  Conn 
married  I.  W.  P.  Buchanan  to  July,  1892;  and 
May  married  Hardin  Taylor  in  November  of 
the  same  year.  Upon  the  marriage  of  her 
two  wards,  she  paid  over  to  them  their  several 
estates  in  her  bands  as  guardian.  It  will  be 
remembered  that  one  clause  of  Mr.  Endns* 
will  declared  that  if  a  provision  was  not  made 
for  his  daughter  WilUe  Conn  by  her  uncle, 
W.  B.  Coan,  she  should  have  an  equal  share 
in  his  estate.  This  contingency  did  not  arise, 
because  Mr.  Conn  did  provide  for  her.  She 
took,  therefore,  no  interest  to  her  father's  es- 
tate. Daring  their  minority,  from  the  death 
of  their  father  until  their  marriage,  Mrs. 
House's  daughters  lived  with  her.  She  resid- 
ed in  the  home  given  her  by  her  uncle,  Mr. 
Conn.  It  appears  that  slie  was  a  tender  and 
affectionate  mother,  and  tratoed  and  educat- 
ed her  daughters  with  care  and  Judgment. 
They  were  sent  to  the  best  schools,  and  given 
opportunities  for  education  and  culture.     Aft- 
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er  tbey  had  grown  Into  yonng  ladyhood,  they 
entered  society,  and  were  dressed  as  became 
their  social  position  and  sorronndlngs.  Their 
mother  seems  to  have  allowed  them  the  privi- 
leges for  social  enjoyment  and  pleasure  that 
young  women  of  their  class  and  i>osition 
usually  have.  After  Lucy's  marriage  to  Woo- 
ten,  she  and  her  husband  lived  for  about  a 
year  In  Kentucky  with  the  tatter's  father. 
Upon  the  Invitation  of  her  mother,  th^  re- 
turned to  Gallatin,  and  lived  with  her  for 
eight  or  nine  months  or  a  year,  during  which 
time  Wooten  bad  no  steady  employment 
After  making  a  number  of  efTorts  to  establish 
himself  In  business  at  different  places,  he  set- 
tled at  Gallatin,  and  went  into  the  family 
grocery  business.  He  and  hla  wife  then  left 
the  maternal  roof,  and  set  up  housekeeping  by 
themselves.  Mrs.  Elkins  Intermarried  with 
her  co-defendant  James  House  In  November, 
1893. 

On  the  24th  of  November,  1893,  Wooten 
and  wife  filed  their  original  bill  against  Mrs. 
House  and  her  husband,  James  House,  her 
brother  Milton  and  his  guardian,  and  her  sla- 
ter Mary  and  her  husband,  Hardin  Taylor. 
In  their  bill  they  seek  a  construction  of  Mr. 
EDclns'  will,  and  insist  that,  by  her  marriage 
with  her  present  husband,  Mrs.  House  had 
forfeited  all  rights  and  benefits  in  the  prop- 
erty and  estate  of  her  first  husband.  They 
allege  that  Mrs.  House  never  made  any  in* 
rentory  of  the  estate,  and  they  ask  for  an 
account  with  her  to  ascertain  what  property 
she  received,  what  disposition  she  made  of  it, 
and  finally  for  a  decree  against  her  for  such 
amount  as,  upon  investigation.  It  should  be 
ascertained  was  owing  by  her.  Mrs.  House 
first  demurred  to,  and  then  answered,  the 
bill.  She  insisted  that  she  took,  under  the 
will,  an  absolute  title  to  all  the  personal 
property  of  her  deceased  husband;  that  the 
will,  BO  far  as  It  limited  her  rights  in  the 
property  to  widowhood,  was  void,  because  in 
restraint  of  marriage.  She  alleged  that  she 
had  made  no  inventory  of  the  estate,  because 
she  was  excused  from  doing  so  by  the  will. 
She  also  alleges  that  her  two  daughters  Lucy 
and  May  lived  with  her  from  the  death  of 
their  father  until  their  marriage;  that  she 
supported,  maintained,  and  educated  them; 
that  the  income  from  their  estates  was  not 
sufficient  for  that  purpose;  and  that  she  had 
spent  the  entire  personal  property  left  her 
by  her  deceased  husband,  after  paying  taxes, 
In  supporting,  dressing,  and  educating  them 
and  their  brother,  Milton.  An  amended  and 
supplemental  bill  waa  subsequently  filed, 
which  set  forth  in  detail  the  different  Items 
of  the  estate  left  by  Mr.  KIklns.  The  bill 
undertakes  to  show  that  she  had  wasted  the 
estate;  bad  wrongfully  appropriated  a  large 
part  of  It  to  herself,  and  claimed  credits  for 
excessive  and  unwarranted  expenditures  on 
behalf  of  her  children.  The  answer  to  the 
amended  bill  undertakes  to  show  that  her  ex- 
penditures were  lawful  and  proper,  that  she 


had  not  wrongfully  appropriated  any  of  the 
assets,  and  that  she  was  not  liable  in  any 
amount  A  great  deal  of  proof  was  taken, 
and  the  accounting  before  the  master  in- 
volves a  large  number  of  items,  and  is  some- 
what intricate  and  involved. 

We  are  met  on  the  threshold  of  the  case 
with  a  purely  legal  question.  The  question 
is  whether  tlie  widow  of  the  testator  took, 
under  the  will,  an  Interest  or  estate  in  the 
personal  property  limited  to  widowhood,  and 
determinable  on  marriage.  It  is  insisted 
that  those  clauses  in  the  will  whl<Ai  thus  lim- 
it her  rights  are  void,  because  In  restraint 
of  marriage.  The  contention  of  counsel  on 
her  behalf  is  thus  succinctly  stated  in  the 
brief:  "By  this  will  a  life  estate  is  first  given, 
and  then  this  is  attempted  to  be  conditionally 
cut  down.  In  the  same  sentence,  by  the  alter- 
native words,  'or  widowhood.'  Having  first 
given  her  a  life  estate,  the  testator  cannot  cut 
it  down  by  a  condition  In  restraint  of  mar- 
riage." The  effect  of  this  argument,  if  cor- 
rect, would  be  that  the  widow  was  invested 
by  the  will  with  an  estate  for  Ufe.  In  ei- 
ther case  the  real  question  for  us  to  deter- 
mine is  whether  she  had  the  right  to  use 
or  spend  the  entire  corpus  of  the  estate  In 
the  suppMt  of  herself,  the  first  taker,  and 
her  three  children,  the  remainder-men.  In 
this  view,  it  would  seem  to  be  Immaterial 
whether  her  interest  terminated  on  marriage, 
or  continued  for  life,  because,  if  she  bad  the 
right  in  one  case  to  exhaust  the  property  In 
the  support  and  maintenance  of  herself  and 
children,  she  had  it  In  the  other.  But  we 
think  the  provision  of  the  will  dlTestlug  the 
estate  out  of  her,  and  giving  it  to  her  chil- 
dren, tn  the  event  of  her  marriage,  Is  valid. 
We  deem  it  unnecessary  to  go  into  an  extend- 
ed consideration  of  the  refined  and  subtle  dis- 
tinction between  devises  upon  condition  and 
those  upon  limitation,  so  ably  presented  and 
argued  in  the  brief  of  counsel  for  Mrs.  House. 
There  Is  no  doubt  that  conditions  in  wills  In 
general  restraint  of  marriage  have  been  gen- 
erally esteemed  and  held  to  be  void.  The 
cases  are  not  harmonious,  however,  in  the  ap- 
plication of  the  general  rule.  While  provi- 
sions In  wills  and  deeds  unduly  embarrass- 
ing and  hindering  marriage  are  looked  upon 
with  dIsfavM-  by  the  courts,  they  will,  on 
the  other  hand,  be  slow  to  trammel  the  free 
control  and  disposition  of  one's  own  prop- 
erty. As  was  said  by  Judge  Camthers  in 
Hughes  V.  Boyd,  2  Sneed,  512,  517:  "A  man's 
free  control  and  untrammeled  dominion  over 
his  own  property  is  equally  favored.  He 
should  be  allowed  to  prescribe  such  reason- 
able conditions  to  his  bounty  as  his  own 
sense  of  propriety  may  dictate."  In  that 
case  it  was  further  said,  in  that  connection, 
that  the  privilege  conferred  on  widows,  <>t 
dissenting  from  their  husbands'  wills,  very 
much  weakens  the  necessity  of  the  rule  for 
protection  against  the  Injustice  of  their  hus- 
bands.    The   provlidons  of   the   will   before 
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the  court  in  that  case  were  similar  to  those 
of  Mr.  Elklns'  will,  and  the  learned  Judge, 
in  stating  the  conclusion  of  the  court,  re- 
marked, with  a  touch  of  humorous  sarcasm, 
that  they  could  not  be  regai'ded  as  "a  condi- 
tion In  terrorem,  in  the  legal  sense,  the  sole 
condition  of  which  is  to  deter  the  lady  from 
the  free  exercise  of  her  natural  right  to  re- 
gain her  lost  happiness  by  another  matrimo- 
nial alliance."  The  conclusion  reached  by 
us  upon  this  question  is  sustained  by  the 
cases  of  Hawkins  y.  Skeggs'  Adm'r,  10 
Humph.  31;  Duncan  v.  Philips,  3  Head,  415; 
and  Wills  of  John  D.  and  Joseph  Miller,  2 
Lea,  57.  The  rule  is  firmly  established  that 
the  tenant  or  owner  of  an  estate  during  life 
or  widowhood  cannot  waste  or  encroach  up- 
on the  corpus,  but  is  limited  to  the  enjoyment 
of  the  Income  and  profits.  The  rents  and  use 
of  the  land,  the  accessions,  crops,  young  ani- 
mals, and  the  entire  fruits  of  the  life  es- 
tate, belong  to  the  tenant  for  life  absolutely, 
and  he  is  not  accountable  therefor.  Forsey 
V.  Luton,  2  Head,  183;  VancB  ▼.  Evans,  4 
Cold.  346;  Woods  v.  SuUlyan,  1  Swan,  507.- 
Under  the  provisions  of  the  will  the  widow 
of  the  testator  (now  Mrs.  House)  took  the 
corpus  of  the  estate  for  life  or  widowhood, 
with  the  right  to  use  and  enjoy  the  Income 
therefrom  as  she  pleased,  and  without  lia- 
bility to  acconnt  to  the  remainder-men.  She 
has  not  only  consumed  the  Income  and  prof- 
Its,  but  used  a  large  part  of  the  corpus.  The 
question  is  whether,  under  the  circum- 
stances developed  In  the  record,  she  was 
warranted  in  doing  so.  Under  ordinary  cir- 
cumstances, she  would  have  no  right  to 
trench  on  the  corpus.  It  was  her  duty  to 
preserve  It  unimpaired  for  her  children,  the 
remainder-men  named  In  the  wUL  Her  ex- 
cuse for  doing  so  Is  that  the  income  from 
her  own  property,  and  from  that  of  her  de- 
ceased husband,  devised  and  bequeathed 
in  the  will,  and  from  the  estates  of  her  chil- 
dren, was  insufficient  to  support  and  edu- 
cate them.  Under  these  circumstances,  she 
claims,  it  was  allowable  for  her  to  trench 
upon,  and  even  consume,  the  corpus  of  the 
estate  left  by  her  husband.  There  is  no 
doubt  that  she  occupied  a  position  of  ex- 
ceptional difficulty  and  responsibility.  At 
the  date  of  her  husband's  death  the  ages  of 
her  three  children,  who  were  interested  In 
his  estate,  were  as  follows:  Lucy,  16  years; 
May,  13  years;  and  Milton,  about  7  months. 
Their  raising  and  education  devolved  upon 
her.  She  and  her  husband  were  people  of 
prominence,  and  moved  in  the  best  society 
of  Sumner  county.  The  proper  education  of 
their  children  was  therefore  as  much  a  ne- 
cessity as  their  clothing  and  food.  After 
the  daughters  had  grown  to  an  sge  to  en- 
ter society,  it  was,  no  doubt,  their  own  de- 
sire to  be  supported  in  a  manner  becoming 
their  social  position.  Their  mother  seems 
to  have  believed  that  it  was  her  duty  to 
maintain  them  in  that  manner,  and  she  ac- 


cordingly did  so.  The  small  income  de- 
rived from  the  several  estates  of  her  chil- 
dren were  evidently  Insufficient  for  their 
education,  maintenance,  and  support;  and 
we  think  the  proof  abundantly  shows  that, 
without  encroaching  to  some  extent,  at  least, 
upon  the  corpus  of  the  estate  of  their  father, 
it  would  have  been  impossible  to  have 
I  clothed,  fed,  and  educated  them  decently. 
The  old  rule,  undoubtedly,  was  that  the 
parent  should  support  his  children,  and 
could  not,  as  guardian,  claim  an  allowance 
for  their  board  and  clothing.  Hughes  v. 
Hughes,  1  Brown,  Ch.  387.  But  this  rule 
has  long  since  been  relaxed.  If  the  father 
be  without  the  necessary  means  to  maintain 
his  children  according  to  their  future  ex- 
pectations, or  if  he  have  the  means,  but 
the  income  ot  the  children  is  larger  than  his 
own,  the  modem  nsage  Is  to  make  the  al- 
lowance to  the  parent  for  maintenance. 
Roach  V.  Garvan,  1  Ves.  Sr.  160;  In  re  Bost- 
wick,  4  Johns.  Ch.  104;  McKnight's  Ei'rs 
V.  Walsh,  23  N.  J.  Eq.  136;  Myers  v.  Myers, 
2  McCord,  Eq.  225;  In  re  Burke,  4  Sandf. 
Ch.  617.  The  old  rule,  too,  was  to  make  no 
allowance  for  past  maintenance.  But  this, 
too,  has  been  relaxed.  Collls  v.  Black- 
bum,  9  Ves.  471;  Maberly  v.  Turton,  14 
Yes.  600;  Wilkes  v.  Rogers,  6  Johns.  666. 
In  this  state  the  rule  in  regard  to  past  main- 
tenance, as  laid  down  by  the  supreme  court, 
is  "that,  while  the  guardian  had  no  power  to 
break  in  on  the  corpus  of  the  fund,  yet  when 
he  was  called  on  to  account  in  a  court  of 
chancery  he  would  be  allowed  such  neces- 
sary and  proper  expenditures.  If  clearly 
made  out,  as  a  court  of  chancery  would 
have  ordered  If  applied  to  In  the  first  in- 
stance." Roseborough  v.  Roseborough,  3 
Baxt  314;  MitcheU  v.  Webb,  2  Lea,  150. 
Mrs.  House  did  not  hold  the  estate  left  by 
her  husband  as  gruardian  of  her  children, 
but  as  executrix,  and  during  widowhood; 
but  this  fact  does  not,  in  our  opinion,  affect 
the  question.  She  was  their  mother,  and 
had  charge  of  their  malntoiance  and  educa- 
tion, as  well  as  of  the  property.  If,  as 
guardian,  she  could,  upon  being  called  to 
account  by  a  court  of  equity,  be  allowed  for 
necessary  expenditures,  we  see  no  reason 
why  she  should  not,  in  the  present  instance, 
hare  her  expenditures  allowed,  if  she  clear- 
ly shows  that  they  were  necessary.  The 
necessity  In  both  cases  is  the  same.  It  has 
been  held  that  an  administrator  who  had 
advanced  money  to  minors,  for  their  sup- 
port, before  their  guardian  was  appointed, 
would  be  reimbursed.  Ingram  v.  Ingram,  5 
Helsk.  541.  A  case  reported  in  2  Hayw.  (N. 
C.)  128  (.Tones  v.  Jores),  cited  In  the  brief 
of  counsel,  seems  to  be  peculiarly  pertinent 
to  the  present  controversy.  The  case  was 
this:  Jones,  the  testator,  provides,  by  spe- 
cial legacies,  for  his  children,  and  then  gives 
the  use  of  some  negroes  to  his  wife  for  life, 
and  it  Is  stated  and  admitted  that  she  sold 
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a  descendant  of  one  of  tbese  negroes.  But 
It  is  stated  in  tbe  answer  that  she  was  un- 
der tbe  necessity  of  selling  this  negro  for 
the  support  of  her  family.  The  court,  per 
Johnson,  J.,  said:  "And  I  am  of  tbe  opinion 
that  a  court  of  equity  will  validate  a  sale 
under  such  circumstances.  A  devise  to  her 
use  means  to  the  use  of  herself  and  chil- 
dren, or  for  the  support  of  herself  and  fam- 
ily. Therefore  I  direct  that  one  of  the  In- 
quiries to  be  made  by  the  Jury  shall  be 
whether  or  not  this  negro  was  sold  for  the 
necessary  support  of  herself  and  family." 

Before  Mrs.  House  could  be  allowed  ex- 
penditures made  out  of  the  corpus,  she 
would  be  required  to  show  most  clearly  and 
satisfactorily  that  they  were  necessary. 
What  will  be  deemed  necessary  expendi- 
tures depends  upon  the  circumstances  of 
each  particular  case.  What  would  be  so 
in  one  Instance  would  be  extravagance  in 
another.  An  Important,  but  not  always 
controlling,  circumstance,  is,  of  course,  the 
size  of  the  estate.  Another  circumstance,  of 
equal,  if  not  more,  weight  and  importance, 
is  the  social  position  of  the  parties.  Of 
course,  the  reasonableness  of  expenditures 
in  such  cases  must  be  determined  by  the  ap- 
plication of  good  Judgment  and  common 
sense.  The  proper  application  of  tbe  rule 
will  find  ready  illustrations  in  the  experi- 
ence of  almost  every  man.  Take  the  case  of 
a  boy  of  the  best  social  position,  and  spright- 
ly mind,  with  a  small  estate  of  $5,000  or 
$6,000.  It  will  be  admitted  that  the  very 
best  use  that  his  guardian  could  make  of 
his  means  would  be  to  apply  it  to  his  edu- 
cation, so  as  tc  fit  him  for  a  career  in  some 
honorable  station  and  position  In  life.  So, 
in  the  case  before  us,  if  the  means  of  tbe 
children  and  their  mother  were  insufficient 
to  support  them  in  reasonable  comfort,  and 
educate  them  In  a  proper  manner,  the  de- 
fendant Mrs.  House  had  the  right  to  use  the 
corpxis  of  the  estate  for  that  purpose.  We 
have  no  doubt  that  the  testator  himself  had 
in  view  the  probable  necessity  of  the  use  of 
his  estate,  in  whole  or  in  part,  for  those 
purposes,  for  in  his  will  he  excuses  his  wife 
and  testatrix  from  making  and  filing  an  in- 
ventory of  his  estate.  The  cause  was  beard 
by  the  chancellor,  and  he  decreed  that  the 
provision  in  tbe  will  of  Mr.  Blkins  giving 
his  estate  to  his  wife  during  widowhood 
was  a  valid  limitation,  and  that  upon  her 
marriage  with  Mr.  House  the  property  went 
to  his  children.  Be  referred  the  cause  to 
the  clerk  and  master  for  an  account  The 
principles  upon  which  the  account  was  or- 
dered to  be  taken  were  as  follows:  (1)  As- 
certain what  property  and  assets  came  to 
the  hands  of  the  testatrix,  and  what  dispo- 
sition she  made  of  the  same.  (2)  Charge 
her  with  one-third  of  all  the  property  and 
assets,  except  real  estate,  or  the  proceeds, 
that  was  received  or  collected  by  her,  to- 
gether with  interest  accrued  thereon  to  her 


marriage.  Credit  her  with  one-third  of  all 
the  debts.  Including  funeral  expenses  of  the 
testator,  paid  by  her.  (3)  Disallow  all  cred- 
its for  money  used  by  her  for  her  own  main- 
tenance. (4)  Disallow  board  for  her  daugh- 
ter Lucy,  the  complainant  (5)  Disallow  all 
taxes  paid  and  improvements  made  during 
widowhood.  There  were  numerous  other  di- 
rections in  the  decree,  for  taking  the  ac- 
count, which  it  is  not  necessary  to  notice. 
The  chancellor  further  decreed  that  Mrs. 
House  was  entitled  fo  homestead  in  the 
lands  of  her  deceased  husband. 

The  master  reported:  First  That  there 
came  to  the  hands  of  the  executrix  persMial 
property  to  the  value  of  17,909.  This  pit^H 
erty  consisted  of  |3,000  Sumner  county 
bonds,  notes,  accoonts.  a  law  library,  an  of- 
fice desk,  and  one  barouche.  Mr.  Elkins  alao 
left  at  his  death  a  small  farm,  comprlaing 
about  50  acres.  Second.  That  she  had  dis- 
bursed on  account  of  the  estate  $801.06,  and 
that  notes  received  by  her,  and  which  wer« 
a  lien  on  certain  real  estate  sold  by  Mr.  Bl- 
kins during  his  lifetime,  amounting  to  $2,- 
017.80,  had  not  been  collected,  and  were  still 
In  her  hands.  After  deducting  tbe  two  above 
credits,  aggregating  $2^18.85,  from  the 
amount  with  which  she  was  charged,  to  wit, 
17,960.96,  there  remained  $5.1filJ3.  TbiB 
last  ccmstituted  the  estate  of  the  testator  to 
be  distributed  among  his  devisees.  He  found 
that  Mrs.  Wooten's  share  was  ?1,717.04,  be- 
ing one-thira.  Third.  The  master  aUowed 
the  executrix  credits  for  expenditures  on  ac- 
count of  Mrs.  Wooten  daring  her  minority 
amounting  to  $617.  Fourth.  He  repmted 
that  the  amount  due  Mrs.  Wooten  as  of  No- 
vember 24,  1893,  was  $1,009.62,  to  which  be 
added  interest  to  date  of  the  report,  $100. 
Fifth.  The  master  reported  that  Mrs.  House, 
as  guardian  of  Mrs.  Wooten,  had  made  set- 
tlements with  tbe  coonty  court  deiii,  and 
was  allowed  the  Interest  from  her  ward's 
estate  for  the  support  of  said  ward.  This 
report  waa  excepted  to  by  both  parties. 
Some  of  the  exceptions  were  sustained,  and 
some  were  overruled.  The  result  waa  tbat 
the  chancellor  found  that  Mrs.  Houae  was 
Indebted  to  her  daughter  in  the  sum  of  $1,- 
381.96. 

The  first  exception  of  complainants  Is  tbat 
the  Item  of  $3,000  Sumner  county  bonds, 
charged  to  Mrs.  House,  is  erroneous.  It  ap- 
pears that  in  September,  1892,  Mrs.  House 
sold  said  bonds  in  Nashville,  through  Landls 
&  Co.,  for  91  cents  on  tbe  dcAlar,  which  was 
the  market  price,  and  Invested  the  proceeds 
in  stock  of  the  Farmers'  Savings  8c  Building 
&  Loan  Association,  in  her  own  name.  The 
point  of  the  exception  is  that  she  iiad  no 
right  to  sell  them,  and  ooght  to  have  pre- 
served them  as  she  received  them,  In  specie, 
as  part  of  the  corpus  of  tbe  estate.  Tbe 
exception  predicated  upon  this  ground  raises 
the  question  we  have  already  decided,  vis. 
her  right  to  use  any  part  of  tb«  cozpus  for 
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the  snpport  of  her  wards  The  truth  of  the 
matter  seems  to  be  that  Mrs.  House  sold  a 
parcel  of  real  estate  of  her  own,  and  used 
the  proceeds — quite  equal  In  amount  to  the 
value  of  the  bonds — In  the  support  of  her 
family,  and  she  reimbursed  herself  these  ex- 
penditures by  taking  these  bonds.  The  com- 
plainant seeks,  in  her  amended  bill,  to  fol- 
low the  proceeds  of  these  bonds,  as  a  trust 
fnnd.  Into  the  stock  of  the  building  associa- 
tion, and  she  has  impounded  It  by  enjoining 
Mrs.  House  and  her  husband  from  disposing 
of  the  same.  Undoubtedly  the  purchase  by 
a  trustee  of  trust  property  from  himself  will 
be  strictly  scrutinized.  Such  a  transactlMi 
will  not  ordinarily  be  allowed  to  stand.  But 
In  this  instance  it  Is  shown  that  Mrs.  House 
charged  herself  with  the  full  value  of  the 
bonds,  and,  If  her  expenditures  of  her  own 
means  for  the  maintenance  of  the  complain- 
ant and  her  sister  and  brother  were  reas<m- 
able  and  proper,  there  Is  no  good  reason  why 
she  should  not  reimburse  herself  with  the 
bonds,  as  well  as  with  money.  But,  how- 
ever that  may  be,  the  master,  In  his  report, 
has  charged  her  with  the  par  value  of  the 
bonds,  and  the  complainant  has  been  given 
the  benefit  of  them. 

The  master  allowed  Mrs.  House  credit  for 
$179.90,  paid  on  taxes  for  the  year  1884. 
These  taxes  were  assessed  during  the  life- 
time of  Mr.  Blklns,  and  it  was  proper  that 
they  should  be  paid  by  his  executrix.  The 
exception  was  therefore  not  well  taken. 

There  are  certain  Items  of  funeral  ex- 
penses, etc.,  for  which  she  has  been  allowed 
credit.     They  are  as  follows; 

Cash  paid  C.  S.  Alexander,  nurse f  25  00 

Gash    paid    professional    nurse    from 

NaahviUe    60  00 

Cash   paid   W.    C.    Blue   &    Son   for 

cuket    165  00 

Cash  paid  W.  T.  Wells   for  digging 

grave   6  00 

Cash  paid  Hitchcock  for  masonry  in 

grave 20  00 

Cash  paid  for  funeral  notices 4  00 

Cash  paid  for  carriages  at  burial 22  00 

Cash  paid  for  medical  attendance....  22  00 

Cash  paid  for  burial  clothes 42  85 

And  seveial  other  small  items,  aggre- 

gating    , 48  30 

The  grounds  of  the  exception  to  them  are 
that  they  were  in  fact  paid  by  Mr.  W.  B. 
Conn,  the  good  uncle,  and  that  there  is  no 
proof  to  show  that  she  ever  repaid  him,  ex- 
cept her  own  testimony,  which  is  incompe- 
tent. The  proof  shows  that  Mr.  Conn  paid 
these  bills  after  Mr.  Elklns'  death,  and  Mrs. 
House  swears  that  she  repaid  bim  after- 
wards with  money  of  the  estate.  It  was 
competent  for  her  to  prove  that  fact.  The 
credits  were,  we  think,  properly  allowed. 

The  next  exception  is  that  the  executrix 
ought  to  have  been  charged  with  $117  said 
to  have  been  in  bank  to  the  credit  of  Mr.  El- 
kins  at  the  time  of  his  death.  The  proof 
does  not  sustain  the  exception.  It  Is  shown 
that  that  amount  was  to  Elkins'  credit  De- 
cember 1,  1884.     He  died  December  27,  1884. 


There  k  no  proof  that  It  was  not  drawn  out 
between  those  dates.  It  Is  probable  It  was. 
The  exception  was  properly  overruled. 

The  master  reported  the  following  disburse- 
ments made  on  account  of  Mrs.  Wooten  by 
her  mother: 

Tuition  $60  00 

Tuition,   music   4  00 

For  diamond  ring 135  00 

For  watch  and  chain lOO  00 

Kitchen  outfit  and  furniture 100  00 

Cash  given  her  when  married 40  00 

For  baby   buggy 20  00 

Cash   paid    for  taxes   on   bonds   and 

notes   108  00 

Set  of  jewelry 20  00 

Cash  paid  for  trunk 15  00 

For  trip  to  Mammoth  Cave 15  00 

Total    $617  00 

These  amounts,  except  $20  for  baby  car- 
riage, were  expended  before  Mrs.  Wooten's 
marriage. 

All  these  Items  are  excepted  to  on  the 
giwmds— First,  that  in  her  settlements  as 
guardian  Mrs.  House  was  allowed  $905;  and, 
second,  that  they  were  gifts  or  donations  from 
the  moth»  to  the  daughter,  and  Intended  as 
such.  The  county  court  clerk  shows  that  in 
her  settlements  as  guardian  Mrs.  Hoinse  was 
charged  with  $905,  Income  derived  from  her 
ward's  estate,  and  that  she  was  allowed  the 
same  toit  the  necessary  sui)pcirt  and  mainte- 
nance of  said  ward.  It  Is  most  clearly  shown, 
however,  that  the  expendttoree  excepted  to 
were  not  Included  in  her  settlements  with 
the  county  court  (derk,  and  were  in  addition 
thereto.  The  proof  further  shows  that  they 
were  necessary  for  the  education,  mainte- 
nance, and  comfort  of  Mrs.  Wooten.  Mrs. 
Wooten  states  that  they  were  all  donations, 
and  Intended  as  such  by  her  mother;  and 
Mrs.  House  says  that  they  were  made  to  her 
daughter  from  the  funds  of  her  deceased  hus- 
band's estate,  with  no  thought  of  their  re- 
payment, but  in  the  belief  that  she  had  the 
right  to  use  or  dispose  of  the  assets  in  her 
hands  as  she  pleased. 

These  Items  cannot  be  regarded  as  pure 
donations,  and  to  bold  them  to  be  such  would 
be  very  unjust  to  Mrs.  House.  They  were 
In  the  nature  of  advancements  to  Mrs.  Woot- 
en out  of  her  share  of  the  estate.  It  Is  very 
true  that  Mrs.  Bouse  had  no  clear,  definite 
notion  of  her  legal  rights,  or  those  of  her 
chUdren.  She  believed  that  she  had  the  right 
to  use  the  assets  of  the  estate  for  the  support 
and  education  of  her  children,  and,  when  she 
made  those  disbursements  to  and  on  account 
of  her  daughter,  she  did  so  In  the  belief  that 
the  money  was  hers  to  give  in  that  way.  If, 
as  we  have  seen,  the  money  really  came  from 
the  estate,  and  was  expended  reasonably  and 
Judiciously  fbr  her  daughter,  she  ought  to  be 
allowed  nedlt  for  the  same  In  her  accounts. 
The  credits  were  properly  allowed  in  the  mas- 
ter's report.  The  chancellor  sustained  the  ex- 
ception in  part  We  think  It  ought  to  have 
been  overruled. 

Haying  considered  all  the  exceptions  of  the 
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complainant  to  the  master's  report,  we  ik'o- 
ceed  now  to  pass  upon  thoee  of  the  defendant 
Mrs.  House.  Sbe  excepts  to  two  Items  of  In- 
terest on  notee  of  the  estate  charged  to  her. 
The  ground  of  the  ezceptlcn  Is  that  she  was 
entitled  to  interest  to  the  date  of  her  mar- 
riage, and  there  is  no  proof  that  sbe  received 
any  of  the  principal  or  interest  since  that 
date.  There  Is  no  question  that  she  collected 
both  principal  and  Interest  As  ehe  claimed, 
and  has  been  allowed,  credits  for  dislmrse- 
ments  oat  of  the  corpus  of  the  estate,  upon 
the  theory  that  the  income  therefrom  was  in- 
sufficient for  the  support  of  her  children,  she 
ought  to  account  for  Interest  as  well  as  prin- 
cipal. Her  diebursements  were  out  of  both 
principal  and  Income,  and  she  has  claimed 
and  received  credits  therefor.  She  must 
therefore  be  charged  with  all  sums  received, 
whether  principal  or  interest 

Another  exception  Is  that  she  has  not  re- 
ceived proper  credit  for  $1,666.51  which  she 
claims  to  have  expended  on  account  of  her 
daughter.  The  proof  shows  that  this  amount, 
which  Is  an  aggregate  of  various  and  sundry 
Items,  covers  and  includes  the  credits  allow- 
ed her  In  the  master's  report,  in  her  settle- 
ments with  the  county  court  clerk.  The 
chancellor  properly  overruled  the  exception. 

The  chancellor  decreed  that  Mrs.  Wooten 
be  allowed  Interest  on  the  amount  found  to 
be  due  her  from  November  24,  1893,  the  date 
of  her  mother's  marriage  with  her  present 
husband.  In  this  he  was  In  error.  It  is 
shown  in  the  master's  report  that  Mrs.  House 
received,  as  assets  of  the  estate  of  her  first 
husband,  three  vendor's  lien  notes  of  one  J. 
A.  Stratton,  for  $570  each,  which,  with  In- 
terest accumulated  at  the  date  of  his  death, 
amounted  to  $2,017.08.  These  notes  were  not 
paid  to  her,  and  It  is  not  shown  anjrwhere 
that  she  has  received  any  Interest  thereon 
since  Mr.  Elkins'  death.  It  would  be  unjust 
to  charge  her  with  interest  she  never  receiv- 
ed. These  notes  now  constitute  a  part  of  Mr. 
Elkln.s'  estate,  to  be  distributed.  She  is 
chargeable  with  Interest  from  the  date  men- 
tioned, on  the  other  funds  received  by  her. 

The  chancellor,  in  the  decree  ordering  the 
account  denied  Mrs.  House  any  allowance 
for  board  of  her  daughter  from  the  date  of 
her  father's  death  to  the  date  of  her  mar- 
riage. It  appears  that  during  that  period 
Mrs.  House  received,  as  guardian,  the  Income 
of  her  daughter's  estate,  amounting  to  $905. 
She  advanced  for  her,  out  of  the  corpus  of 
the  estate,  before  her  marriage,  $357.  Of  this 
amount  $108  were  for  taxes  on  her  estate. 
The  total  amount  expended  for  Mrs.  Wooten 
before  her  marriage,  exclusive  of  taxes,  was 
$1,154.  This  sum  was  used  In  paying  for  her 
tuition  and  clothing,  and  for  some  articles  of 
Jewelry,  and  a  pleasure  trip  to  the  Mam- 
moth Cave.  The  Jewelry  and  the  trip  to  the 
cave  amounted  to  $250.  The  yearly  expendi- 
ture for  education  and  clothing,  if  we  exclude 
the  Jewelry  and  the  trip  to  Mammoth  Cave, 
was  $226.     That  amount  was  certainly  not 


more  than  sufSclent,  If,  indeed,  it  was 
enough.  It  would  seem  that  in  view  of  the 
social  position  of  the  family,  it  was  a  scant 
allowance.  The  expenditure  for  Jewelry  was, 
under  the  circumstances,  not  an  extrava- 
gance. The  articles  had  a  permanent  value, 
and  were,  as  the  world  goes,  a  necessity. 
Women,  and  especially  young  ladles  In  so- 
liety,  require  these  things  for  their  proper 
and  necessary  ornamentation.  Mrs.  House's 
Income  was  smalL  She  owned  two  houses 
which  yielded  her  an  aimual  rental  of  $30  per 
montb.  She  received  the  Interest  on  three 
Sumner  county  bonds,  amounting  to  $180  per 
annum.  From  other  sources  she  received 
$163  per  annum.  Out  of  this  she  was  oUiged 
to  pay  taxes,  repairs,  and  Insurance,  the  pre- 
cise amoimt  of  which  is  not  shown.  It  is 
reasonable  to  prestune  that  her  net  inc(»ne 
did  not  greatly  exceed  $400.  She  owned  her 
residence,  and  lived  In  It  She  says  that 
necessarily,  from  time  to  time,  she  was 
obliged  to  replenish  the  furnishings  of  the 
house.  Having  young  lady  daughters,  who 
were  receiving  and  entertaining  mere  or  less, 
she  felt  that  the  home  ought  to  be  neat  and 
attractive.  Sbe  had  three  daughters  and  one 
son  living  with  her.  One  daughter,  Willie 
Conn,  through  the  generosity  of  her  uncle,  was 
able  to  pay  her  board  and  other  expenses. 
Several  witnesses  are  examined  to  prove  the 
cost  of  living,  for  a  fan^y  of  that  size.  In 
Gallatin.  The  average  cost  for  food,  fuel,  and 
servants'  hire  Is  between  $800  and  $1,000.  If 
she  had  had  an  income  suffld^itly  large  to 
have  done  so,  it  would  have  been  her  doty 
to  have  furnished  them  with  a  home  free  of 
cost  But,  having  an  Income  too  scant  to 
defray  actual  hous^old  expenses,  she  was 
no>t  under  that  obligation.  If  the  children  bad 
means  of  their  own,  It  was  no  more  than 
right  that  they  should  contribute.  To  pay  the 
household  expenses,  Mrs.  House  was  oMIged 
to  draw  upon  the  corpus  of  the  estate,  and, 
under  the  rule  announced  in  another  part  of 
this  opinion,  her  reasonable  exx>endlture8  on 
that  account  will  be  approved.  The  chancel- 
lor was  therefore  In  error  in  denying  her 
credit  for  the  board  of  her  daughter  Mrs. 
Wooten  during  the  time  she  lived  with  her, 
viz.  from  the  death  of  her  father  until  her 
marriage.  In  January,  1889. 

The  chancellor  decreed  that  Mrs.  House 
was  entitled  to  homestead  in  the  real  es- 
tate left  by  her  husband  at  his  death.  The 
conclusion  we  have  reached  on  tills  ques- 
tion Is  not  free  from  doubt  The  widow's 
claim  of  homestead  Is  Inconsistent  with  the 
provisions  of  the  will,  and,  upon  reason.  It 
would  seem  that  having  the  light  to  dissent 
from  the  will,  and  having  failed  to  exercise 
It  she  cannot  now  claim  homestead.  This 
view  Is  sustained  by  the  supreme  court  of 
Vermont  in  the  case  of  Meech  v.  Meech,  37 
Vt  419.  In  that  case  the  testator  devised 
by  will  to  his  wife,  for  life,  four  acres  of 
land,  which  Included  the  family  mansion 
and   grounds.     Then  a   larger  tract   corn- 
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prising  the  four  acres  within  Its  bound- 
aries, was  devised  in  fee  to  bis  son,  Eera, 
with  this  clause  appended  to  the  descrip- 
tion: "Sxcepting  from  the  lands  herein  de- 
vised to  Ezra  the  life  estate  which  I  have 
given  to  my  wife,  in  about  four  acres  there- 
of, and  the  lands  and  buildings  standing  on 
the  four  acres."  The  house  on  the  four 
acres  was  the  homestead,  from  which  the 
widow's  homestead  must  have  been  taken, 
If  she  had  any.  The  will  stated  that  the 
provision  for  the  widow  was  to  be  in  lieu 
of  dower,  but  nothing  was  said  of  home- 
stead. The  court,  in  its  opinion,  affirmed 
the  generally  recognized  doctrine  that,  if  the 
terms  of  the  will  do  not  express  a  clear  in- 
tention that  the  bequests  are  made  in  lieu 
of  homestead,  then  she^  will  take  the  be- 
quests In  the  will,  and  also  her  estate  of 
homestead  under  the  will.  But  it  was  fur- 
ther stated  that.  If  the  terms  of  the  will 
express  a  clear  intention  that  the  bequests 
are  made  In  lieu  of  homestead,  then  the 
widow  will  be  put  to  her  election  whether 
she  will  have  her  homestead,  or  take  the  be- 
quests of  the  will.  If  the  question  was  alto- 
gether an  original  one  In  this  state,  our  in- 
clination would  be  to  follow  the  decision  of 
the  Vermont  court;  but  there  are  several  cas- 
es which,  while  they  have  not  squarely  con- 
sidered the  precise  question  presented  In 
this  case,  do  indicate  a  leaning  of  our  su- 
preme court  to  the  right  of  the  widow  to 
homestead,  notwithstanding  It  may  appear 
antagonistic  to  the  will.  In  Jarman  v.  Jar- 
man's  Heirs,  4  I^ea,  672,  the  testator,  by  his 
will,  gave  to  his  wife  a  large  real  and  per- 
sonal estate.  The  widow  did  not  formally 
dissent.  The  estate  proved  to  be  indebted 
greatly  beyond  Its  value.  After  the  year 
within  which  the  widow  could  dissent  had 
elapsed,  she  claimed  both  dower  and  home- 
stead in  the  real  estate  of  the  testator.  The 
court  (Justice  Turney  delivering  the  opinion) 
said:  "By  our  law  the  homestead  vests  in 
the  husband  and  wife  jointly,  and  is  a  life 
estate.  Upon  the  death  of  either  It  vests  in 
the  survivor.  Neither  has  the  right  to  dis- 
pose of  it,  except  with  the  consent  of  the 
other,  by  will  or  otherwise,  and  then  only 
In  the  mode  prescribed  by  statute.  The  right 
of  the  wife  Is  fixed  during  coverture,  and  is 
only  lost  by  her  voluntary  alienation,  or  by 
abandonment,  or  by  death."  This  case  was 
cited  with  approval  by  the  court  in  Wil- 
son V.  Morris,  94  Tenn.  647,  561,  29  S.  W. 
966.  In  this  latter  case  the  testator,  after 
dividing  his  personal  property  between  his 
widow  and  daughter,  his  only  child,  as  the 
laws  of  the  state  of  Tennessee  direct,  de- 
vised his  real  estate  as  follows:  "My  real 
estate,  situated  In  Hamilton  county,  Ten- 
nessee, near  the  city  of  Chattanooga,  is 
Increasing  in  value,  and  I  advise  that  It  be 
retained  by  the  family.  My  wife  will  be 
entitled  to  a  portion  of  this  tract  of  land  as 
dower,  during  her  life."  It  will  be  observed 
that  the  language  of  the  will  does  not.  In 


terms,  exclude  homestead,  and  it  seems  to 
us  that  such  a  construction  Is  not  necessa- 
rUy  implied.  The  suggestion  that  the  land 
be  retained  In  the  family  might,  on  the  oth- 
er hand,  be  very  well  held  to  be  a  reserva- 
tion of  the  rights  In  the  property  to  the 
members  of  the  family,  whatever  they 
might  be.  There  was  no  attempt  In  the 
opinion  of  the  court  to  Interpret  the  lan- 
guage of  the  will  so  as  to  determine  wheth- 
er the  testator  Intended  to  exclude  or  pre- 
serve homestead.  Without  discussing  the 
question.  It  was  simply  held  that  the  widow 
was  entitled  to  homestead  as  well  as  dower, 
and  the  case  of  Jarman  v.  Jarman  was  cited 
in  support  After  a  careful  examination  of 
the  opinion  of  the  court,  we  are  constrained 
to  believe  that  the  precise  question  before 
us  was  not  considered  by  the  court;  and 
we  are  of  the  further  opinion  that  the  con- 
clusion reached  was  more  the  result  of  the 
reasoning  of  the  court  on  the  other  quesllon 
In  the  case,  than  agreement  with  Jarman 
V.  Jarman.  As  before  stated,  one  of  tb^ 
clauses  of  the  will  divided  the  testator's  per- 
sonal property  between  his  wife  and  daugh- 
ter, his  only  child,  as  the  laws  of  the  state 
of  Tennessee  direct.  The  widow  claimed 
that  she  was  entitled  to  the  articles  exempt 
to  the  widow  under  the  statute,  and  to  a 
year's  allowance.  It  was  held  that  it  was 
the  intention  of  the  testator  to  dispose  of 
hla  property  between  his  widow  and  daugh- 
ter, precisely  as  it  would  have  gone  under 
the  laws  of  the  state  if  no  will  had  been 
made,  and  she  was  accordingly  allowed  both 
exemptions  and  year's  allowance.  There 
being  nothing  in  ttie  will  directly  or  Implied- 
ly depriving  her  of  either,  It  was  deemed  to 
be  entirely  In  harmony  with  the  testator's 
Intention  to  give  her  whatever  the  law,  in 
the  absence  of  the  will,  would  have  given 
her.  So,  there  being  no  words  of  exclusion 
in  the  will  as  to  homestead,  and  the  dispo- 
sition of  the  real  estate  being  consistent 
with  its  preservation,  it  was  held  that  the 
widow  was  entitled  to  It.  Standing  alone, 
the  case  of  Wilson  v.  Morris  would  not  sus- 
tain the  right  of  the  widow  to  homestead,  in 
a  case  where  it  was  apparent  that  the  tes- 
tator had  Intended  to  make  provision  In  lieu 
of  homestead.  The  only  value  of  that  case 
as  an  authority  on  this  question  Is  its  ap- 
proval of  Jarman  v.  Jarman.  The  dictum  of 
Judge  Turney  touching  the  nature  or  char- 
acter of  the  widow's  estate  in  the  homestead 
was  criticised  In  the  case  of  Creath  v. 
Creath,  86  Tenn.  659-661,  8  8.  W.  847.  In 
Jarman  ▼.  Jarman,  It  was  said  that  a  home- 
stead vests  in  the  husband  and  wife  Jointly, 
as  a  life  estate,  and,  upon  the  death  of  ei- 
ther, vests  In  the  survivor.  In  Creath  v. 
Creath,  Judge  Fowlkes,  delivering  the  opin- 
ion of  the  court,  said  that  the  wife  had  no 
such  estate  as  that  described;  that  she  had 
a  mere  right  of  occupancy,  or  the  right  to 
have  the  same  exempt  from  her  husband's 
debts,   and  a  negative  upon   his  power  of 
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alienation.  In  the  course  of  the  opinion  It 
was  said  that  the  dictum  of  Judge  Tumey 
was  merely  arguendo,  and  not  necessary  to 
the  decision  of  the  question.  So  that  it  will 
be  seen  that  In  Creath  y.  Oreath  the  Judg- 
ment of  the  court  upon  the  question  was  ap- 
proved, although  the  language  of  the  Judge 
delivering  the  opinion  was  criticised.  If, 
upon  grounds  of  public  policy,  the  widow's 
right  of  homestead  is  inalienable,  except  by 
her  consent,  in  the  manner  prescribed  by 
the  statute,  It  would  seem  to  be  of  no  con- 
sequence whether  the  nature  of  her  estate 
was  such  as  It  was  held  to  be  in  Jarman 
V.  Jarman,  but  was  a  mwe  right  of  occu- 
pancy, as  was  indicated  in  the  case  of 
Creath  t.  Creath.  The  policy  of  the  law  pre- 
serving to  the  widow  homestead  In  the  real 
property  of  her  deceased  husband  would  ap- 
ply in  the  one  case  as  much  as  In  the  other. 
And  It  is  upon  this  ground  that  the  rulings 
of 'the  court  In  Jarman  v.  Jarman  must 
stand.  This  view  would  be  entirely  con- 
sistent with  the  policy  of  our  law  and  the 
decisions  of  our  courts,  which  have  been 
careful  to  guard  and  uphold  the  widow's 
right  of  homestead,  as  a  necessary  provision 
for  her  and  her  children.  Upon  what  ap- 
pears to  be  the  leaning  of  the  supreme  court 
of  this  state,  rather  than  what  it  has  ex- 
pressly decided,  we  are  constrained  to  hold 
that  in  this  case  the  chancellor  was  correct 
In  allowing  Mrs.  House  homestead  In  the 
real  estate  of  her  deceased  husband. 

The  decree  of  the  chancellor  will  be  modi- 
fled  In  the  respects  herein  indicated,  and  In 
all  others  affirmed.  The  case  will  be  re- 
manded to  the  chancery  court  of  Sumner 
county,  with  directions  to  restate  the  ac- 
count between  the  parties  in  accordance 
with  this  opinion.  The  costs  of  the  court 
below  will  be  paid  as  adjudged  by  the  chan- 
cellor. The  costs  of  appeal  will  be  borne 
equally  by  complainants  and  by  the  defend- 
ant Mrs.  House. 

BARTON  and  NEIL,  JX,  concur. 

Affirmed  orally  by  supreme  court,  March  7, 
1886. 


STARCHMAN  ▼.  STATE. 

(Supreme  Court  of  Arkansas.     July  8,  1896.) 

BuKOLABT — GKmds  in  Dsfendamt's  Possbbsion — 

SOFFlCIBjrCT  OF  EVIDBNGB. 

1.  On  trial  for  burglary,  where  it  aK»ear- 
ed  tliat  the  safe  in  the  county  treasurer's  office 
had  been  drilled  and  blown  open  with  dynamite, 
evidence  sliowing  that,  under  a  search  warrant, 
drills  fitting  the  holes  m  the  safe,  and  dynamite, 
had  been  found  in  defendant's  house,  was  prop- 
erly admitted. 

2.  An  indictment  for  burelary  charged  that 
defendant  had  broken  into  tne  county  treasur- 
er's office  with  intent  to  steal  2,500  two-cent 
United  States  stamps,  of  the  valne  of  $50.  The 
treasurer  testified  that  he  swore  out  a  search 
warrant  to  search  defendant's  house  for  stamps 
stolen  by  the  man  that  opened  the  safe,  but  no 
stamps  were  found  in  defendant's  house.  There 


was  no  other  evidence  relating  to  the  stamps 
In  any  way.  It  was  not  shown  that  there  were 
any  stamps  in  the  safe  or  in  the  treasurer's  of- 
fice. Held,  that  the  evidence  was  not  sufficient 
to  support  a  verdict  of  conviction. 

Appeal  from  circuit  court,  Lawrence  cotmty; 
Richard  H.  Powdl,  Judge. 
R.  D.  Starchman  was  convicted  of  burglary, 

and  appeals.     Reversed. 

The  defendant,  Starchman,  was  indicted  by 
the  grand  Jury  of  Lawrence  county  for  the 
crime  of  burglary.  The  Indictment  alleged 
that  Starchman,  "on  the  15th  day  of  March, 
1895,  In  the  county,  district,  and  state  afore- 
said, and  during  the  nighttime  of  said  day, 
the  courthouse  in  the  town  of  Powhatan, 
then  and  there  situate,  and  owned  and  possess- 
ed by  the  county  of  Lawrence,  then  and  there 
willfully,  maliciously,  feloniously,  and  bur- 
glariously, did  break  and  enter,  with  the  feloni- 
ous and  burglarious  intent  twenty-five  hun- 
dred two-cent  United  States  postage  stamps, 
of  the  value  of  fifty  dollars,  of  the  property 
of  the  United  States,  then  and  there  being  hi 
the  possession  and  under  the  control  of  one 
Geo.  Wells,  he  being  the  postmaster  of  the 
post  office  in  the  town  of  Powhatan,  which 
said  stamps  were  by  him  deposited  and  kept 
in  the  safe  of  the  treasurer  of  said  county, 
which  safe  was  in  the  room  or  office  of  the 
said  treasurer  in  said  courthouse,  then  and 
there  felMiiously  and  burglariously  to  steal, 
take,  and  carry  away,  against  the  peace  and 
dignity  of  the  state  of  Arkansas."  On  the 
trial,  the  state  was  allowed  to  introduce  In 
evidence  certain  instruments  found  in  defend- 
ant's house  by  officers  while  searching  for 
postage  stamps  alleged  to  have  been  stolen. 
The  other  facts  sufficiently  appear  In  the  opin- 
ion. Defendant  was  c(mvicted,  and  Judgment 
of  imprisonment  for  a  term  of  three  years  in 
the  state  penitentiary  was  rendered  against 
him,  from  which  he  appealed. 

Jos.  W.  Phillips,  for  appellant  E.  B.  Elns- 
worthy,  Atty.  Gen.,  for  the  State. 

RIDDICK,  J.  (after  stating  the  tftcts).  It 
was  not  error  to  allow  witnesses  on  the  pJart  of 
state  to  exhibit  to  the  Jury  certain  drills  and 
punches  found  by  them  In  the  house  of  appel- 
lant, Starchman.  It  having  been  shown  that 
the  safe  wiiich  was  entered  was  opened  by 
means  of  similar  Instruments  in  connection 
with  an  explosive  substance,  such  evidence 
was  proper,  as  tending  more  or  less  to  con- 
nect Starchman  with  the  offense.  People  v. 
Hope,  62  Cal.  291;  Rap.  Lar.  &  Kin.  OS.  I 
.358.  It  was  held  in  Boyd  v.  U.  S.,  116  U.  S. 
610.  6  Sup.  Ct.  521,  cited  by  counsel  for  appel- 
lant, that  a  defendant  cannot  be  comi)elled  to 
produce  his  private  papers  in  order  that  they 
may  be  read  in  evidence  against  him  upon  a 
criminal  prosecution,  for  the  reason  that  to  do 
so  would,  in  effect  be  compelling  him  to  testi- 
fy against  himself.  But  that  case  has  no 
application  here,  and  rests  on  principles  differ- 
ent from  those  controlling  the  admission  of 
this  evidence.    No  private  papers  of  the  de- 


uigitizea  Dy  vjV7 


Ogle 


Tex) 


OASTLEMAN  ».  NORWOOD. 


941 


fendant  were  Introdnced,  and  he  was  not  com- 
pelled to  produce  the  InBtrnmentB  offered  In 
evidence  In  this  case.  These  Instruments 
were  found  by  the  officers  while  searching  for 
stolen  property,  and  it  was  proper  for  such 
officers  to  testify  concerning  any  material  fact 
discovered  by  them  while  making  such  search. 
This  case  Is  similar  to  the  case  of  State  v. 
Flynn,  36  N.  H.  64,  where  It  was  held  that 
"evidence  obtained  by  means  of  a  search  war- 
rant Is  not  inadmissible  either  upon  ground 
that  It  is  in  the  nature  of  admissions  made 
under  duress,  or  that  It  Is  evidence  which  the 
defendant  has  be^i  compelled  to  furnish 
against  himself,  or  on  the  ground  that  the  evi- 
dence has  been  unfairly  or  illegally  obtained, 
even  if  it  appears  that  the  search  warrant  was 
Illegally  issued."  If  the  drills  Introduced  In 
evidence  In  this  case  were  taken  by  the  offi- 
cers without  authority,  they  may  be  forced  to 
respond  in  damages  for  such  wrongful  act; 
but  that  question,  not  being  before  the  court, 
could  not  be  considered,  and  furnished  no  rea- 
son to  exclude  such  evidence  from  the  jury. 
State  V.  Flynn,  36  N.  H.  64;  0<Hn.  v.  Dana, 
2  Mete.  (Mass.)  329;  Blsh.  New  Or.  Proc.  f 
246. 

While  the  court  did  not  err  In  the  admission 
of  evidence,  the  contention  that  the  verdict  Is 
without  evidence  to  support  It  must  be  sus- 
tained. The  Indictment  alleged  that  the  de- 
fendant broke  and  entered  the  courthouse 
with  the  Intent  to  steal  "twenty-flve  hundred 
two-cent  United  States  postage  stamps,  of  the 
value  of  fifty  dcdlars,  and  the  property  of  the 
United  States."  The  evidence  connecting  de- 
fendant with  the  breaking  and  entering  the 
house  was  altogether  circumstantial,  and  to 
us  not  very  convincing;  but  there  Is  an  entire 
absence  of  proof  tending  to  show  that  such 
breaking  and  entering  was  with  an  Intent  to 
steal  two-cent  United  States  postagre  stamps. 
The  only  witness  who  refers  to  stamps  in  any 
way  testified  as  follows:  "I  went  before  Way- 
land,  Justice  of  the  peace,  and  swore  out  a 
search  warrant  to  search  Starchman's  house 
for  one  hundred  dcdlars'  W(Hth  of  stamps 
stolen  by  the  man  or  men  who  opened  the 
safe.  I  went  with  Mr.  Childers,  the  deputy 
gheriJCr.  He  munmoned'me  to  assfsit  blm.  We 
made  a  full  search.  Found  no  stamps."  It 
will  be  noticed  that  the  witness  does  not  men- 
tion two-cent  postage  stamps,  or  postage 
stamps  of  any  kind.  If  we  overlook  this 
deficiency,  and  assume  that  by  the  word 
"stamps"  the  witness  meant  two-cent  United 
States  stamps,  there  Is  still  nothing  to  show 
that  such  postage  stamps  were  stolen  from 
the  safe  or  coorthoose  when  the  burglary  was 
committed.  Tbe  witness  says  the  stamps  were 
stolen  by  the  man  or  men  who  opened  the 
safe,  but  where  were  the  stamps  at  the  time 
they  were  stoloi?  The  witness  does  not  say 
that  they  were  stolen  from  tbe  safe  or  court- 
house, or  that  they  were  even  kept  in  such 
safe  or  courthouse,  nor  was  there  any  fact 
shown  from  which  It  can  be  inferred  that  the 
breaking  and  ottering  of  the  house  was  with 


tbe  Intaitlon  to  steal  stamps  of  any  kind. 
There  is  no  evidence  to  show  that  the  stamps 
stolen  were  owned  by  the  United  States,  or 
that  the  United  States  had  at  any  time  kept 
postage  stamps  in  said  safe  or  courthouse,  and 
nothing  to  show  that  either  the  defendant  or 
any  one  else  had  any  reason  to  believe  that 
such  stamps  were  kept  In  that  place.  There 
Is  therefore  nottdng  to  sustain  the  allegation 
that  the  breaking  and  entering  the  courthouse 
was  with  an  intent  to  steal  postage  stamps. 
While  the  intent  to  commit  a  fel<»iy  Is  a  ma- 
terial part  of  the  crime  of  burglary,  and  the 
Indictment  should  set  out  the  felony  intended, 
yet  It  was  probably  unnecessary  to  describe 
the  property  which  the  burglar  Intended  to 
steal  wit^  the  particularity  shown  in  the  in- 
dictment But,  having  made  allegations  de- 
scriptive of  the  property  and  of  the  oCtense, 
there  must,  in  order  to  convict,  be  some  proof 
tending  to  support  them.  Dudney  v.  State,  22 
Ark.  251;  Blsh.  New  Cr.  Proc.  IS  486,  488,  and 
cases  cited;  Neubrandt  v.  State,  53  Wis.  89,  9 
N.  W.  824;  Rap.  Lar.  &  Kin.  Off.  {  355. 

The  evidence  to  support  the  allegation  that 
the  breaking  and  entering  took  place  in  the 
nighttime,  so  far  as  it  appears  in  tbe  tran- 
script. Is  very  weak,  but  we  deem  it  unneces- 
sary to  discuss  it  further.  We  know  that  this 
apparent  defect  in  the  proof  may  have  been 
the  result  of  haste  or  oversight  in  preparing 
the  bill  of  exceptions;  but,  as  no  effort  has 
been  made  to  amend  it,  we  must  assume  that 
it  reflects  the  facts. 

For  the  reasons  given  above,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


OASTLEMAN  v.  NORWOOD. 

(Court  of  Civil  Appeals  of  Texas.     May  16, 

1896.) 

JuDOMKNT— Action  to  Set  Aside— New  Tbiai.- 

KeWLT-DISCOVEBBD  EVIDEKOB. 

1.  A  judgment  by  default  against  a  gar- 
nishee who  was  served  will  not  be  set  aside  on 
the  ground  that  the  garnishee  told  the  judg- 
ment creditor  that  he  did  not  owe  the  judg- 
ment debtor  anything;  that  their  relations  were 
friendly,  and  he  did  not  believe  such  creditor 
would  talte  judgment  against  him  after  know- 
ing he  was  not  owing  the  debtor;  that  the  court 
was  in  session  more  than  60  days  after  the  judg- 
ment against  the  garnishee  was  rendered,  and 
the  creditor  refrained  from  issuing  execution 
on  it  in  order  to  deceive  tlie  garnishee,  and  pre- 
vent him  from  filing  a  motion  for  new  trial;  and 
that  he  had  no  knowledge  of  the  judgment  un- 
til after  court  adjourned. 

2.  A  new  trial  for  newly-discovered  evi- 
dence is  properly  denied  where,  by  proper  dili- 
gence, the  party  could  have  known  of  such  evi- 
dence before  the  trial. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hall,  Judge. 

Bill  by  B.  F.  Gastleman  against  P.  J.  Nor- 
wood to  set  aside  a  judgment  by  default 
against  plaintiff,  as  garnishee.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 
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0>  T.  Plmnmer,  for  ai>peUant  DaviB  *  Uc- 
Eoy,  for  apiiellee. 

RAINEY,  J.  The  appellee,  P.  J.  Norwood, 
recovered  Judgment  by  de&tult  against  B.  F. 
Gastleman,  appellant,  for  tbe  snin  of  $1,132, 
with  6  per  cent  interest  and  costs  of  suit 
Subsequently,  and  after  the  adjournment  of 
the  court  at  which  said  Judgment  was  render- 
ed, appellant  Instituted  this  suit,  to  set  aside 
said  judgment,  alleging  that  said  Norwood 
bad  fraudulently  obtained  said  Judgment 
against  him,  and  that  be  was  not  served  with 
tbe  writ  of  garnishment.  Upon  bearing  of 
tbe  cause,  Judgment  was  rendered  for  appel- 
lee. 

Appellant  complains  of  the  actl<{a  of  tbe 
court  for  sustaining  various  special  exceptions 
to  bis  flist  amended  original  petition.  The 
ctaatging  part  of  said  petition,  to  which  said 
exceptions  were  sustained,  is  as  follows: 
"Plaintiff  would  also  show  that  on  or  about 
December  1,  1883,  defendant  came  to  his 
place  of  business,  and  asked  plaintiff  if  be 
bad  been  served  with  said  wrlf,  and  that 
be  informed  defendant  he  had,  and  defendant 
then  aslced  blm  if  be  was  owing  said  Scbool- 
fleld  [said  Scboolfleld  being  tbe  Judgment 
debtor  to  appellee,  Norwood]  any  amount; 
and  that  be  stated  to  defendant  be  was  not 
owing  said  Scboolfleld  any  amount,  and  bad 
none  of  bis  effects  In  bis  bands;  Imd  that  he 
then  exhibited  a  receipt  from  Scboolfleld  show- 
ing a  settlement  in  full  with  him;  and  that 
defendant  then  asked  plaintiff  if  be  Imew 
any  person  owing  said  Scboolfleld;  and  that 
plaintiff  Informed  defendant  that  one  Bran- 
non  was  owing  Scboolfleld;  and  that  defend- 
ant replied,  'I  have  garnished  blm.'  Plain- 
tiff avos  that  his  relationship  with  defend- 
ant was  friendly,  and  that  defendant  knew 
that  plait) tiff  confided  in  bis  honesty,  and  be- 
lieved defendant  would  not  take  any  ad- 
vantage of  or  injure  him.  And  plaintiff  avers 
that  he  did  confide  in  defendant,  and  believed 
that  defendant  would  not  prosecute  said  suit 
against  him,  and  ask  for  judgment  against 
him,  after  Informing  him  that  be  was  not 
indebted  to  said  Scboolfleld,  or  bad  any  ol 
said  Scboolfleld's  effects  in  bis  bands;  and 
that,  from  tbe  conduct  of  defendant  before 
and  after  said  writ  was  served  on  bim  at  tbe 
time  mentioned,  plaintiff  was  induced  to  be- 
lieve, and  did  believe,  that  defendant  would 
no  longer  prosecute  said  suit  against  bim. 
Plaintiff  avers  that  tbe  conduct  of  defendant, 
at  tbe  time  referred  to  as  above  stated,  towards 
plaintiff,  was  calculated  to  produce  on  tbe  mind 
of  any  reasonable  person  the  belief  that  said 
suit  would  be  abandoned,  and  that  no  judg- 
ment would  be  asked  when  defendant  knew 
that  be  was  not  indebted  to  said  Scboolfleld. 
And  plaintiff  would  show  that,  being  mis- 
led by  tbe  conduct  of  defendant  in  tbe  man- 
ner aforesaid,  and  believing  that  defendant 
would  not  prosecnta  said  suit,  be  flled  no  an- 
swer in  said  garnishment  proceedings.  Plain- 
tiff would  show  that  said  court  remained  in 


session  more  than  sixty  days  after  said  judg- 
ment was  renda«d  against  him,  and  that 
defendant,  in  order  to  deceive  plaintiff,  and 
to  obtain  an  additional  advantage  over  blm, 
puipoeely  kept  an  execution  from  Issuing  on 
said  judgment  until  after  said  court  adjourn- 
ed, to  prevent  plaintiff  from  tOing  a  motion 
for  new  trial  in  said  case.  Plaintiff  would 
also  show  that  be  bad  no  knowledge  that  said 
judgment  bad  been  rendered  against  bim  until 
after  said  court  adjoamedL  Plaintiff  avers 
that,  by  the  conduct  of  defendant  mentioned 
as  aforesaid,  defendant  has  obtained  an  un- 
conscionable advantage  over  blm,  and  done 
him  an  irreparable  injury,  and  is  now  attempt- 
ing to  collect  said  judgment,  and  to  force 
plaintiff  to  pay  tbe  same,  to  bis  great  dam- 
age," eta  We  think  the  action  of  tbe  court 
in  this  respect  was  correct  Tbere  is  no  fact 
alleged  which  would  in  tbe  least  authorize 
appellant  to  conclude  that  tbe  defendant 
would  not  prooecute  his  suit;  nor  Is  there 
any  act  alleged  which  was  calculated  in  tbe 
least  to  Justus  or  warrant  plaintiff  in  ab- 
staining from  defending  tbe  suit 

On  the  issue  as  to  whether  or  not  appelant 
was  served  with  writ  of  garnishment  tbe  evi- 
dence is  conflicting,  but  it  fully  warrants 
tbe  court  in  flndlng  tbat  be  was  duly  served 
vritb  said  writ 

There  was  no  error  on  tbe  part  of  the  court 
in  overruling  appellant's  motion  for  new  trial, 
on  tbe  ground  of  newly-discovered  evidence. 
Tbe  proof  fully  shows  that  by  proper  dili- 
gence, appellant  could  have  known  of  tbe  evi- 
dence before  the  trial  that  he  claims  to  have 
been  newly  discovered.  Tbe  judgment  is  af- 
firmed. 


SOUTHERN  SODA  WORKS  v.  VINES. 

(Oourt  of  Civil  Appeals  of  Texas.     May  23, 

1896.) 

ASSIONIiaNT  FOR  BENEFIT  OF  CREDITORS— AtTACB- 
MBHT. 

Property  in  tbe  hands  of  a  trustee  under 
a  deed  of  trust  for  the  benefit  of  creditors  is  not 
liable  to  attachment  at  the  suit  of  one  of  the 
grantor's  creditors. 

Error  from  district  court  Marion  county; 
John  L.  Sbeppard,  Judge. 

Action  by  the  Southern  Soda  Works  against 
John  M.  Vines,  trustee.  There  was  Judgment 
for  defendant  and  plaintiff  brings  error.  Af- 
firmed. 

Todd  &  Todd,  for  plaintUt  in  enae. 

RAINET,  J.  TblB  is  an  action  for  tbe  trial 
of  tbe  right  of  profierty.  D.  C.  Wise  & 
Co.  transferred  their  stock  of  goods,  in  trust 
to  John  M.  Vines,  for  the  ben^t  of  certain 
creditors.  Plalntlfl  in  error  attached  a  part 
of  said  goods,  and  tbe  same  were  claimed 
by  Vines  under  such  deed  of  trust  When 
said  instrument  was  executed,  said  Vines 
took  possession  of  said  goods,  and  was  In 
possession  thereof  at  tbe  time  of  tbe  levy  of 
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the  writ  ot  attacbment  The  only  qaestlon 
raised  by  appellant  Is  whether  or  not  said  in- 
stnunent  was  a  deed  of  tmst,  or  a  deed  of 
assi^un^nt.  The  conrt  below  held  that  it 
was  a  deed  of  tmst,  and  that  the  trustee  was 
entitled  to  recover.  As  tar  as  this  suit  is 
concerned,  we  deem  it  immaterial  whether 
the  instrument  was  a  deed  of  trust,  or  an  as- 
signment. In  either  case  the  trustee  was  en- 
titled to  the  possession  of  the  goods,  and  the 
same  were  not  subject  to  the  writ  of  attach- 
ment The  Judgment  of  the  court  below  Is 
thereton  affirmed. 


UNITED  STATES  INS.  CO.  t.  MORIARTY. 

(Court  of  CMl  Appeals  of  Texas.     May  23, 

1896.) 

IXSCRANOK— NOTICa    OF    IMOCMBRANOB— ESTOPPKI. 
BT  WaIVBK. 

1.  The  fact  that  a  mortgage  executed  on  in- 
sured property  is  recorded  does  not  constitute 
notice  thereof  to  the  inaarer.  To  bind  the 
company,  it  most  have  actual  notice,  or  notice 
of  such  facts  as  to  put  it  on  inquiry. 

2.  The  fact  that  the  agent  of  an  insurance 
company  waived  certain  breaches  of  the  condi- 
tions of  a  policy  after  a  loss  will  not  estop  the 
company  to  insist  on  other  breaches,  not  then 
known  to  it  or  its  agent,  as  a  defense  to  liabil- 
ity thereon. 

Appeal  from  district  court,  Johnson  coun- 
ty;   J.  M.  Hall,  Judge. 

Action  by  T.  Moriarty  against  the  United 
States  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Morgan  &  Thompson,  for  appellant  Foin- 
dezter  &  Padelford,  for  appellee. 

RAINBT,  J.  This  suit  was  instituted  by 
defendant  in  error,  T.  Moriarty,  against 
plaintiff  in  error,  the  United  States  Insur- 
ance Company,  to  recover  on  a  policy  of 
Insurance  Issued  to  him,  and  covering  bar 
furniture,  fixtures,  etc.,  the  property  belong- 
ing to  Moriarty  &  O'Keefe,  but  at  the  time 
the  policy  was  Issued,  the  company's  agent 
knew  of  O'Keefe's  Interest  therein.  The 
policy  provides:  "To  be  void  If,  without  the 
knowledge  or  consent  of  the  company  In- 
dorsed upon  the  policy  In  writing,  any 
change  takes  place  in  the  title,  interest,  or 
possession  of  the  subject  of  Insurance." 
After  the  policy  was  issued,  O'Keefe  sold 
his  Interest  to  one  McGonlsky.  Said  prop- 
erty was  also  mortgaged  by  said  parties  to 
Oasey  &  Swasey,  which  was  contrary  to  the 
terms  of  the  policy.  The  assured  rented  out 
a  part  of  the  Insured  building  for  the  pur- 
pose of  conducting  a  gambling  room  therein, 
which  plaintiff  In  error  claimed  Increased 
the  hazard.  The  matters  here  stated  were 
set  up  by  the  insurance  company  in  its  an- 
swer, claiming  that  there  was  a  forfeiture 
of  the  policy  thereby,  and  that  It  was  not, 
therefore,  liable.  These  matters  were  set 
up  by  the  company,  and  established  as  true, 
and  were  not  known  to  said  company  until 


after  the  loss.  A  few  days  after  the  fire, 
however,  the  company's  special  agent  and 
adjuster  for  Texas  caused  the  assured,  un- 
der the  provisions  of  the  policy,  to  be  ex- 
amined touching  the  matters  pertaining  to 
the  insurance  and  the  loss  thereunder.  In 
that  examination  it  was  disclosed  that  the 
sale  had  been  made  by  O'Keefe  to  Mc- 
Coulsky;  that  a  part  of  the  insured  build- 
ing had  been  rented  out  for  the  purpose  of 
conducting  a  gambling  house;  but  the  testi- 
mony does  not  show  that  the  company  or  its 
agent  had  any  notice  that  said  property  had 
been  mortgaged.  After  said  examination, 
said  agent  stated  to  the  defendant  in  error: 
"All  you  will  have  to  do  to  get  your  money 
is  to  get  up  your  proofs  of  loss,  and  send 
them  right  in."  Said  proofs  were  made  in 
accordance  with  the  agent's  instructions, 
and  sent  to  the  company. 

There  are  various  errors  assigned.  The 
main  contention,  however,  is  (by  defendant 
in  error)  that  the  company,  through  its 
agent  having  demanded  proofs  of  loss, 
waived  all  forfeitures  of  the  policy.  In  the 
case  of  Insurance'  Co.  v.  Moriarty  (this 
day  decided  by  ns),i  we  held  that  where 
the  insurance  company,  after  the  loss,  know- 
ing that  the  policy  had  been  breached,  re- 
quired proofs  of  loss,  it  thereby  waived 
forfeitures.  See  authorities  there  cited. 
The  evidence  in  that  case  is  the  same  as  in 
this,  except  the  question  of  forfeiture  by 
reason  of  a  mortgage  on  the  property  was 
not  raised  in  that  case.  The  testimony  in 
reference  to  the  mortgage  Is  that  two  mort- 
gages were  executed,  which  mortgages  were 
duly  recorded  in  the  county  records  of  John- 
son county.  The  plaintiff  stated  that  he 
thought  the  company's  agent  knew  of  said 
mortgages.  The  agent  testified  that  he  had 
no  knowledge  whatever  of  the  existence  of 
the  mortgages. 

The  defendant  In  error  contends  (1)  that 
the  evidence  shows  notice  of  the  mortgages 
by  reason  of  the  circumstances  surrounding 
the  case,  as  well  as  the  registration  of  said 
mortgages  in  the  records  of  the  county;  and 
(2)  further,  that  having  waived  other  breach- 
es of  the  policy,  of  which  the  company  had 
knowledge,  it  as  well  waived  all  breaches 
of  which  it  had  no  knowledge. 

As  to  the  first  contention,  we  think  that 
the  circumstances  surrounding  the  case  did 
not  put  the  company  on  notice,  nor  was  the 
registration  of  the  mortgages  notice  to  the 
company  or  Its  agents  -  of  the  existence  of 
the  same.  To  bind  the  company  In  such 
cases,  it  Is  necessary  that  it  have  actual  no- 
tice, or  notice  of  such  facts  as  will  put  it 
upon  inquiry.  Insurance  Co.  v.  Holcomb 
(Tex.  Sup.)  34  a  W.  915. 

We  think  the  second  contention  of  de- 
fendant in  error  not  tenable.  In  order  to 
create  a  waiver  or  estoppel,  it  Is  essential 
that  the  parties  should  be  cognizant  of  all 
the  facts  in  the  case.  The  Insurance  com- 
pany might  be  willing  to  waive  some  of  the 

1  Application  for  writ  of  error  iMMidiiie. 
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breaches,  but  not  others.  The  company  was 
not  cognizant  of  all  the  facts  in  this  case 
when  the  proofs  of  loss  were  demanded,  and 
we  are  of  opinion  that  it  was  not  estopped 
from  setting  up  the  breach  of  the  policy  by 
reason  of  the  mortgages.  Insurance  Go.  t. 
Waters  (Tex.  Civ.  App.)  30  S.  W.  576. 

For  this  reason,  the  Judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 


CITY  OF  LOUISVILLB  t.  WILSON.     SAME 
V.  NEVIN.     SAME  T.  HOBRTZ.     SAME 

▼.  MAETIN.     SAME  v.  O'CONNELL. 
(Court  of  Appeals  of  Kentucliy.     Jane  24, 
•    1806.) 

Ofhokm— Sai-aki — Reduction  —  Cosstitotiokai. 
Law. 

1.  St  M  2824,  2861,  providing  that  each 
member  of  the  boards  of  public  safety  and  pub- 
lic works  shall  receive  a  salary  not  less  than  $2,- 
500,  does  not  fix  the  salary  of  such  members  at 
that  amount:  and  therefore  an  ordinance  fixing 
the  salary  of  such  members  after  their  appoint- 
ment at  $3,000  does  not  violate  Const.  §  161,  in 
that  it  increases  the  salaries  of  such  members. 

2.  Members  of  the  boards  of  public  safety 
and  public  worlis  and  the  secretaries  of  such 
boards  are  municipal  "oflScers"  (Const.  §  161), 
and  an  ordinance  reducing  their  salaries  during 
their  term  of  ofilce  is  therefore  unconstitution- 
al. 

3.  The  assistant  bailiff  of  the  police  court, 
performing  the  duties  of  a  peace  officer  and  au- 
thorized to  serve  process,  is  also  such  an  "of- 
ficer." 

4.  So,  also,  is  the  stenographer  of  the  city 
court,  whose  official  acts,  under  the  statute  au- 
thorizing the  appointment  of  an  official  ste- 
nographer, have  the  same  degree  of  verity  as  do 
those  of  the  clerk  of  the  police  court. 

Guffy  and  Du  Relle,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  county. 

"To  be  officially  reported." 

Cases  submitted  without  action  by  Charles  A. 
Wilson,  by  Joseph  Nevin,  by  J.  Henry  Hoertz, 
by  J,  P.  Martin,  and  by  J.  J.  O'Connell, 
against  the  city  of  Louisville.  There  were 
Judgments  for  the  plaintlfTs,  and  defendant 
appeals.     Affirmed. 

W.  S.  Barker,  Fairleigh  &  Straus,  and  John 
W.  Barr,  Jr.,  for  appellant  Dodd  &  Dodd, 
Humphrey  &  Davie,  Carroll  &  Hagan,  and 
D.  W.  Baird,  for  appellees. 

LEWIS,  J.  It  Is  agreed,  in  these  five  cases, 
submitted  and  decided  wlthput  action,  as  fol- 
lows: Appellees  Wilson  and  Nevin  were  ap- 
pointed by  the  mayor,  tor  the  term  of  four 
years,  December  14,  1893,  confirmed  by  the 
board  of  aldermen  of  Louisville,  and  imme- 
diately qualified  as  members,  respectively,  of 
the  board  of  public  safety  and  board  of  pub- 
lic works.  January  9,  1894,  by  ordinance  of 
the  general  council,  the  salary  of  each  mem- 
ber of  the  two  boards  was  fixed  at  $3,000  per 
annum.  By  ordinance  approved  January  26, 
1894,  it  was  provided  there  should  be  one  sec- 
retary of  the  board  of  public  works,  bis  com- 
pensation being  fixed  at  $2,000  per  annum; 
and  January  31,  1896,  appellee  Hoertz  was 
by  the  board  of  public  works  appointed  sec- 


retary for  the  term  of  four  years.  By  ordi- 
nance approved  May  21, 1891,  It  was  provided 
the  comi)en8ation  of  deputies  of  the  police 
court  should  be  $1,500  each,  payable  monthly; 
and  in  January,  1895,  appellee  J.  J.  O'0<m- 
nell  was  by  J.  N.  Vetter,  bailiff  of  said  court, 
appointed  one  of  his  assistants  or  deputies. 
January  9,  1894,  by  ordinance  the  compoisa- 
tion  of  official  stenographer  of  tbe  city  court 
was  fixed  at  $1,000  per  annum;  and  February 
24,  1894,  appellee  John  P.  Martin  was  by  the 
Judge  of  the  court  appointed  to  the  (Mce. 
December  26,  1895,  the  general  council,  com- 
posed of  newly-elected  members,  passed  an  or- 
dinance, duly  approved  by  the  mayor,  chan- 
ging salaries  of  members  of  the  boards  of 
public  safety  and  public  works  to  $2,500  each, 
per  annum,  that  of  secretary  of  board  of  pub- 
lic works  to  $1,200  per  annum,  that  of  deputy 
bailiff  to  $1,200  per  annum,  and  that  of  offi- 
cial stenc^rapher  to  $900  per  annum. 

The  main  question  in  this  case  is  whether 
the  ordinance  of  December,  1895,  violates  sec- 
tion 161  of  the  constitution,  as  follows:  "The 
compensation  of  any  city,  county,  town  or 
municipal  officer  shall  not  be  changed  after 
his  election  or  appointm^rt  or  during  his 
term  of  office,  nor  shall  the  term  of  any  such 
office  be  extended  beyond  the  period  for  which 
he  may  have  been  elected  or  appointed."  And 
proper  determination  of  it  involves  Inquiry 
whether  the  various  ordinances  referred  to 
which  first  fixed  the  compensation  of  these 
officers  were  valid  and  effectual  for  that  pot- 
pose.  If  any  of  them  be  invalid  at  all,  it  is 
only  because  they  were  passed  after  the  offi- 
cers affected  by  them  had  qualified  and  com- 
menced discharge  of  their  duties;  for  all  ap- 
pear to  have  been  regularly  passed  and  ap- 
proved, under  authority  conferred  by  section 
2756,  St  Ky.,  applicable  to  Louisville,  a  city 
of  the  first  class,  as  follows:  "Except  as  oth- 
erwise herein  provided  the  general  council 
may  by  wdlnance  prescribe  the  duties,  define 
the  terms  of  office,  fix  the  compoiaation  and 
the  bonds,  and  time  of  electicm  of  all  officers 
and  agents  of  the  dty."  But  as  none  of  those 
ordinances,  except  the  particular  one  fixing 
salaries  of  members  of  the  board  of  public 
health  and  of  the  board  of  public  works,  were 
passed  subsequent  to  appointment  and  qualifi- 
cation of  the  several  officers  mentioned,  there 
Is  no  reason  for  calling  in  question  the  validi- 
ty of  any,  except  it  may  be  that  one. 

The  ptupose  of  section  161  was  to  prevent 
as  well  reduction  of  compensation  of  officers, 
sometimes  the  result  of  prejudice  and  false 
economy,  as  increase  of  it,  sometimes  brought 
about  by  Importunity  and  under  influoice  on 
their  part  So  there  cannot  be  any  <diange 
at  all  of  an  officer's  compoisation  during  liis 
term.  But  there  is  an  essentia]  difference, 
which  we  are  satisfied  the  frames  of  the  con- 
stitution had  in  mind,  between  fixing  the 
amount  of  compensation  an  officer  shall  re- 
ceive, not  hitherto  ascertained  and  settled, 
and  changing  it  after  it  has  been  fixed.  It  la 
the  obvious  and  uniform  policy  of  goTemment, 
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state  and  municipal,  as  well  as  jnst  to  each 
officer,  to  fix  his  compensation  definitely  and 
ceitainly  as  to  amount,  except  -when  be  is 
paid  by  fees  of  office.  And  section  161  does 
not  in  terms,  nor  was  it  intended  to,  forbid 
or  at  all  relate  to  any  statute  or  ordinance 
that  for  the  first  time  does  fix  the  salary  of 
an  officer.  But  it  is  equally  necessary,  for 
protection  of  both  the  goremment  and  <^cer, 
that  his  salary,  when  once  fixed,  should  not 
be  changed  during  bis  term;  and  for  no  other 
purpose  than  to  prevent  that  evil  was  section 
161  made  part  of  the  constitution. 

It  is,  howerer,  contended,  that  section  2821 
and  section  2861  had  the  effect  to  fix  and  se- 
cure to  members,  resijectiyely,  of  the  board  of 
public  safety  and  board  of  public  works  a  defi- 
nite amount  of  compensation;  the  two  sec- 
tions being  alike,  and  as  follows:  "Each 
member  shall  receive  a  salary  of  not  less  than 
twenty-five  hundred  dollars."  But  it  Is  plain 
the  legislature  did  not  intend  thereby  any 
more  than  to  prescril>e  a  minimum  of  the 
compensation  which  the  general  council  had 
keen  by  sectlMi  2756  already  empowered  to 
definitely  and  auth<»1tatively  fix.  And  it  is 
to  US  equally  plain  that,  until  the  ordinance 
•f  January  9, 1894,  was  passed  and  approved, 
the  members  of  the  two  boards  did  not  have 
legal  right  to  demand,  nor  the  city  treasurer 
legal  authority  to  pay,  them  any  compensa- 
tion whatever.  In  our  opinion  the  laM-named 
•rdinance  Is  valid,  and  consequently  the  one 
of  December  26,  1895,  mnst  be  held  invalid. 

There  can  be  no  question  of  appellees  Wil- 
son and  Nevin  being  officers,  in  the  meaning 
of  section  161,  and  the  remaining  inquiry  is 
whether  the  other  appellees  are.  There  axe 
various  tests  by  which  to  determine  who  are 
officers,  in  the  meaning  of  the  law;  but  at 
last,  in  case  of  uncertainty,  the  intention  of 
the  lawmakers  controls.  To  constitute  an  offi- 
cer, it  does  not  seem  to  be  material  whethei' 
his  term  be  for  a  period  fixed  by  law,  or  en- 
dure at  the  will  of  the  creating  power.  But,  if 
an  individual  be  invested  with  some  portion  of 
the  function  of  the  government,  to  be  exercis- 
ed for  the  benefit  of  the  public,  he  is  a  public 
officer.  Mechem,  Pub.  Off.  {  1.  The  board 
•f  public  works  is  by  statute  vested,  conjoint- 
ly with  the  mayor,  with  executive  power,  and, 
as  its  name  indicates,  has  control  and  super- 
vision of  public  places  and  public  improve- 
ments, with  authority  to  make  contracts  in 
regard  thereto.  By  section  2803  It  has  power 
to  prescribe  rules,  not  inconsistent  with  any 
statute  or  ordinance,  regulating  its  own  pro- 
ceedings and  the  conduct  of  its  cAcers,  clerks, 
and  employte,  distribution  and  performance 
•f  its  business,  and  preservation  of  the  books, 
records,  papers,  and  property  under  its  con- 
trol; and,  while  it  does  not  appear,  from  the 
agreed  statement  of  facts,  what  particular  du- 
ties are  assigned  to  the  secretary  of  the  board, 
it  is  manifest  he  was  Intended  to  be  and  is 
mere  than  a  mere  employ^;  for  he  Is  required 
ta  execute  a  bond  for  proper  discharge  of  his 
duties,  and,  being  next  in  authority  to  mem- 
v,368.w.no.l0— 60 


bers  of  the  board.  Is  the  proper  person  to  keep 
the  required  journal  of  its  proceedings,  and 
preserve  books,  papers,  and  records  affecting 
the  public.  In  our  opinion,  he  should  be  held 
an  officer,  in  the  meaning  of  secticm  161.  As 
to  appellee  O'Connell,  performing,  as  assistant 
bailiff,  the  duties  of  a  peace  officer,  and  iiav- 
Ing  authority  to  serve  process  and  make  ar- 
rests, there  can  be  no  question  of  his  being  an 
officer.  Besides,  the  statute  expressly  pro- 
vides for  appointment  of  assistant  bailiff,  as 
it  does  for  the  appointment  of  official  stenog- 
rapher, whose  official  acts  have,  in  degree,  the 
same  verity  and  force  as  do  those  of  the  clerk 
of  the  police  court  We  think  appellees  arc 
all  officers,  in  the  meaning  of  section  161. 
Judgment  affirmed. 

6UFFX  and  DU  BBLLE,  JJ.,  diasent 

GUFFT,  J.  (dissenting).  The  principal 
question  involved  in  these  five  appeals  is 
the  power  of  the  council  of  Louisville  to 
regulate  or  change  the  salary  or  compensa- 
tion of  the  officers  named.  The  majority 
opinion  of  the  court  holds  that  the  appel- 
lees are  included  within  the  provision  of 
section  161  of  the  constitution,  which  is  as 
follows:  "The  compensation  of  any  city, 
county,  town  or  municipal  officer  shall  not 
be  changed  after  bis  election  or  appoint- 
ment, or  during  his  term  of  office;  nor  shall 
the  term  of  any  such  officer  be  extended  be- 
yond the  period  for  which  he  may  have 
been  elected  or  appointed."  We  cannot  as- 
sent to  that  conclusion.  Section  160  of  the 
constitution  creates  the  offices  of  mayor  (or 
chief  executive),  police  judge,  and  members 
of  the  legislative  boards  (or  councils),  and 
fixes  their  terms  of  office,  and  the  manner 
of  their  selection.  It  seems  to  us  that  sec- 
tion 161,  supra,  only  refers  to  the  officers 
named  in  the  preceding  section,  and  to  such 
other  officers  as  are  named  in  other  sections 
of  the  constitution.  Various  offices  were 
created  by  the  constitution,  and  we  think 
that,  upon  reason  as  well  as  authority,  when 
that  instrument  speaks  of  officers,  it  means 
only  those  theretofore  named.  The  fact  that 
section  161  follows  section  160,  which  author- 
ized the  legislature  to  create  other  offices, 
does  not  at  all  sustain  the  contention  of 
appellees.  For  It  will  be  observed  that  sec- 
tion 161  mentioned  county  officers,  and  no 
mention  is  made  of  county  officers  in  sec- 
tion 160.  But  in  other  parts  of  the  con- 
stitution county  officers  were  created,  and 
the  manifest  object  and  purpose  of  section 
161  was  to  protect,  as  well  as  to  provide 
against  the  undue  influence  of,  such  officers. 
It  is  true  that  section  160  authorizes  the  leg- 
islature to  provide  for  the  election  or  ap- 
pointment of  other  officers,  and,  when  such 
officers  are  elected  by  the  voters  of  a  town 
or  city,  their  term  shall  be  four  years.  No 
limit  Is  fixed  to  the  term  if  the  officer  be 
appointed.  Hence,  if  section  161  Includes 
offlcoa  not  named  in  the  constitution,  an 
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officer  might  be  appointed  for  a  term  of  ten 
years  at  a  fixed  salary,  which  mast  con- 
tinue during  ten  years,  although  the  duties 
of  the  officer  might  become  merely  nominal. 

The  majority  opinion  In  these  cases  holds 
that  the  reason  for  the  insertion  of  section 
161  was  twofold,  via.  to  make  the  officer  se- 
cure In  his  compensation  and  free  him  from 
danger  of  Injustice  from  an  unfriendly  pow- 
er that  was  authorized  to  fix  salaries  and 
fees,  and  also  to  prevent  the  officer  from 
procuring  an  Increase  of  compensation  by 
undue  influence.  We  heartily  assent  to 
that  view,  and  we  think  that  it  sustains  our 
views  as  to  the  true  meaning  of  section  let 
We  can  readily  see  that  the  mayor,  police 
judge,  and  legislative  authorities  of  towns 
should  be  restrained  as  provided  In  the  sec- 
tion supra.  The  police  judge,  being  a  Jo- 
dlcial  officer,  ought  to  be  free  and  independ- 
ent of  the  other  departments;  and  the  same 
may  be  truly  said  of  the  mayor  and  legis- 
lative authorities.  But  is  it  possible  that 
the  framers  of  our  organic  law  intended 
that  the  salary  or  fees  of  the  thousands  of 
subordinate  officers  of  cities,  towns,  and 
counties  should  be  beyond  the  power  of 
change  daring  their  term?  We  think  not. 
There  can  be  no  reason  for  such  Intent  that 
such  officers  should  be  somewhat  depoid- 
ent  upon  higher  authority.  Such  depend- 
ence would  be  likely  to  insure  a  faithful  and 
efficient  discharge  of  their  duties.  We 
know  that  a  subordinate  officer  may  be  In- 
efficient and  negligent,  yet  not  be  liable  to 
impeachment  and  removal;  and  It  seems, 
from  the  opinion  of  the  majority  of  the 
court  in  the  case  of  Todd  v.  TUford  (Ky.) 
36  S.  W.  541.  that  but  few  If  any  of  the 
municipal  officers  can  be  removed  In  any 
other  way.  It  is  the  well-settled  rule  of 
law  that  the  power  that  creates  an  office 
can  abolish  the  same  at  any  time,  and  thus 
leave  the  incumbent  without  either  employ- 
ment or  compensation;  and  yet,  if  the  ma- 
jority opinion  is  correct,  we  have  this 
strange  condition  of  affairs,  viz.  a  large 
number  of  officers  whose  compensation  can- 
not be  increased  nor  diminished  during  their 
terms,  but  the  office  can  be  abolished,  and 
the  Incumbent  left  without  office  or  com- 
pensation. Surely  the  framers  of  the  con- 
stitution did  not  Intend  any  such  thing. 

Our  Interpretation  of  section  161  is  In  har- 
mony with  the  manifest  Intent  of  the  provi- 
sions, while  the  attempt  to  extend  Its  pro- 
visions to  officers  not  named  in  the  consti- 
tution involves  inconsistencies,  if  not  ab- 
surdities. Section  107  of  the  constitntlon 
provides  "that  the  general  assembly  may 
provide  for  the  election  or  appointment  for 
a  term  not  exceeding  four  years,  of  such 
other  county  or  district  ministerial,  and  ex- 
ecutive officers  as  may,  from  time  to  time 
be  necessary."  Section  2S5  provides:  "The 
salaries  of  public  officers  shall  not  be  chan- 
ged during  the  terms  for  which  they  were 
elected."     If  the  majority  opinion  is  to  be 


the  rule  of  law,  then  all  the  subordinate 
officers  appointed  or  created  by  virtue  of 
section  107  come  within  the  provisions  of 
section  161,  and  their  compensation  cannot 
be  changed  during  their  terms.  Whether  it 
be  a  fixed  salary,  or  fees,  or  per  diem,  such 
a  construction  Is  unreasonable,  and  not  in 
accord  with  business  principles.  Subordi- 
nate officers  may  for  one  year  require  about 
all  the  time  of  the  Incumbent,  but  the  next 
year  the  duties  might  not  require  one-fourth 
of  his  time,  and  yet  there  could  be  no  re- 
duction of  compensation  under  the  majority 
opinion,  and  the  only  relief.  If  any,  to  the 
public,  would  be  the  entire  abolition  of  the 
office,  althongb  the  incumbent  might  l>e  glad 
to  hold  It  at  a  reduced  salary.  It  is  fair  to 
assume  that  such,  to  some  extent,  was  the 
case  In  regard  to  the  appellees,  especially 
Nevin  and  Wilson.  The  legislature  evident- 
ly had  an  idea  that  $2,500  per  annum  was 
probably  fair  compensation;  hence,  re- 
quired that  they  should  have  that  mncb. 
The  Incumbents  accepted  the  offices,  and 
could  not  have  known  that  they  would  get 
more.  A  short  time  afterwards  the  council 
reached  the  conclusion  that  the  compensa- 
tion should  be  $3,000  per  annum,  and  the 
then  mayor  (Tyler)  approved  the  ordinance. 
After  the  Incumbents  had  been  in  office  per- 
haps a  year  or  more,  the  conncll  fixed  the 
compensation  at  $2,500,  and  the  ordinance 
was  approved  by  the  same  mayor  (Tyler). 
In  our  opinion,  each  ordinance  was  and  is 
valid,  because  these  officers  are  not  em- 
braced by  section  161;  but,  if  they  ate  em- 
braced by  the  section  supra,  then  their  com- 
pensation was  fixed  at  $2,500  at  the  time 
they  were  appointed  and  qualified,  and 
could  not  be  raised  to  $3,000.  The  act  pro- 
vided tliat  the  compensation  should  not  I>e 
less  than  $2,500.  and  the  most  that  can  be 
claimed  is  that  the  legialatnre  authorized 
the  council  to  raise  th^r  compensation, 
which  it  failed  to  do  for  a  month  or  two 
after  the  qualification  of  the  appellees 
Nevin  and  Wilson.  Suppose  the  act  of  the 
assembly  had  provided  that  the  salary 
should  be  $2,500,  but  the  same  might  be  in- 
creased by  the  council?  Would  any  one 
contend  that  the  salary  had  not  been  fixed? 
It  seems  to  us  that  the  provision  made  Is 
substantially  the  same.  In  fact  and  In  law. 
It  fseetaa  clear  to  as  that  the  business  in- 
terests of  the  towns,  cities,  and  counties, 
as  well  as  the  genius  of  our  institutions, 
demand  that  the  compensation  of  all  officers 
not  mentioned  In  the  constitution  should  be 
at  all  times  subject  to  the  control  of  the  leg- 
islative power  that  creates  the  offices  and 
fixes  the  cmnpensatlon.  The  taxpayers  need 
protection  as  well  as  officers.  The  lawmak- 
ing power  of  the  towns  and  cities  Is  by  the 
constitution  required  to  be  elected  biennial- 
ly; bat,  according  to  the  opinion  of  the  ma- 
jority of  the  court  they  can  effect  any  re- 
form or  change  in  respect  to  a  large  and 
very  important  matter  of  pabllc  policy  only 
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once  In  four  years.  We  cannot  assent  to 
any  such  doctrine.  We  think  that  the  ordi- 
nances complained  of  sbeuld  be  held  to  be 
vaUd. 


BKNNBTTT  v.  STATE. 
<Sapreme  Conrt  of  Arkansas.     July  8,  1886.) 

FOROBBT  OF  DbBD— WHiT  Ck>KBTITnTK8  —  ISDIOT- 

MBXT — Ddpucitt— Variasck  — Idbm  Sosans— 
Pbbsumftiox  op  FiiAaD— Prisbnob  of  Stranobr 
IN  JuRT  Room  —  Etidbnce  —  Dkclaratiox  of 

OoNSPIBATOR— AUOUMBNT  OF  C0UN8BL. 

1.  An  indictment  charging  that  defendant 
did  "unlawfully,  etc.,  forge  a  certain  deed," 
etc.,  necessarily  imports  that  it  was  done  with- 
out authority. 

2.  It  is  not  necessary  to  set  out  the  particu- 
lar acts  in  which  the  forgery  consisted. 

3.  An  indictment  charging  the  forgery  of 
a  deed  and  acknowledgment  thereof  charges 
bnt  one  offense. 

4.  Forgery  may  be  committed  by  making 
an  instrument,  purporting  to  be  the  warranty 
deed  of  a  person  deceased,  conveying  the  land 
to  one  who  was  on  trial  for  taking  wood  from 
the  land  of  another,  and  made  for  the  purpose 
of  being  used  on  such  trial. 

6.  '^Watkins"  and  "Wadkins"  are  Idem 
sonsns,  so  that  there  was  no  variance  between 
an  indictment  for  for^ng  a  deed  to  one,  and 
the  deed  itself,  purporting  to  convey  the  prem- 
ises to  the  other. 

6.  There  is  a  fatal  variance  between  an 
indictment  for  forgery  of  a  deed  which  describ- 
ed the  land  as  "north  half,"  etc.,  and  in  which 
the  word  "sum"  was  crossed  out,  in  the  clause 
reciting  the  consideration  for  release  of  dower, 
and  concluding,  "Witness  my  hands  and  seals, 
and  an  Indictment  purporting  to  set  ont  the 
deed  in  heec  verba,  bnt  which  described  the 
land  as  "the  north  half,"  in  which  the  word 
"sum"  was  not  crossed,  and  which  conclnded 
with,  "Witness  my  hand  and  seal,"  etc. 

7.  On  a  trial  for  forgery  of  a  deed,  if  the 
jury  find  that  the  deed  was  made  to  be  nsed  as 
good,  and  that  there  was  a  possibility  of  an- 
other's being  injured  thereby,  a  presumption  of 
fraud  would  necessarily  arise. 

8.  Though  Sand.  &  H.  Dig.  §  2058,  provides 
that  "no  person  except  the  prosecuting  attorney 
and  the  witnesses  under  examination  are  per- 
mitted to  be  present,  while  the  grand  jury  are 
examining  a  charge  and  no  person  whatever 
shall  be  present  while  the  grand  Jury  are  delib- 
erating or  voting,"  it  was  not  cause  for  quash- 
ing the  indictment  that  a  certain  person  exam- 
ined the  witnesses  In  the  grand  jury  room, 
with  the  prosecuting  attorney's  consent,  and 
acting  in  his  place,  where  he  was  not  present 
when  the  grand  jury  was  deliberating  or  vot- 
ing, and  especially  where  it  was  not  shown  tbat 
anything  was  said  to  influence  the  finding  of 
the  grand  jury. 

9.  On  a  trial  for  forgery  of  a  deed,  evidence 
that  the  person  for  whose  benefit  the  deed  was 
forged  asked  another  to  obtain  for  him  two 
blank  deeds,  being  the  act  of  a  co-conspirator  in 
furtherance  of  the  common  design,  was  admis- 
sible. 

10.  But  snch  ];>er8on'8  declaration,  in  de- 
fendant's absence,  that  defendant  promised  to 
make  him  a  deed  which  would  dear  him,  not 
being  in  furtherance  of  the  common  design,  was 
not  admissible. 

11.  Remarks  to  the  jury  by  the  prosecuting 
attorney  to  the  effect  that  defendant  had  com- 
mitted other  crimes,  may  be  prejudicial. 

Appeal  from  circuit  conrt,  Olay  coimty;  Fe- 
lix G.  Taylor,  Judge. 

.T.  P.  Bennett  was  convicted  of  forgery,  and 
appeals.    Reversed. 


Gate,  Hughes  &  Gate  and  Block  &  Snlll- 
yan,  for  appelant.  N.  F.  Lamb  and  B.  B. 
Kinsworthy,  Atty.  Oen.,  for  the  State. 

HUGHES,  3.  There  was  no  error  in  the 
judgment  of  the  circuit  court  In  overruling 
the  demurrer  to  the  indictment  It  sufficient- 
ly charges  the  crime  of  forgery.  It  is  not 
necessary  to  allege  the  mode  in  which  the  of- 
fense was  committed,  further  than  it  is  stated 
in  this  indictment;  and  it  is  not  essential 
that  the  indictment  should  state  that  the  for- 
geiy  was  conunltted  by  signing  the  name  of 
another  without  his  authority,  In  so  many 
words.  The  charge  that  the  defendant  "did 
unlawfully,  willfully,  knowingly,  and  felo- 
niously and  fraudulently  make,  write,  forge, 
and  counterfeit  a  certain  deed  and  acknowl- 
edgment thereof.  In  words  and  figures  as  fol- 
lows, to  wit  [setting  out  a  copy  of  the  deed  al- 
leged to  have  been  forged],  necessarily  im- 
ports that  it  was  done  without  authority,  and 
sufilclently  states  the  maimer  of  its  execution. 
2  Blsb.  Cr.  Proc.  {  437.  It  Is  not  necessary 
to  set  out  the  particular  acts  in  which  the 
forgery  consisted.  State  v.  Kaaa,  37  La.  Ai^. 
292;  People  v.  Van  Alstlne,  57  Mich.  69,  23  N. 
W.  594;  People  v.  Marlon,  28  Mich.  255.  And 
this  Is  according  to  the  weight  of  authority. 
Bnt  it  Is  said  in  People  y.  Marlon,  28  Mich. 
255,  that  the  omitting  to  do  so  is  a  practice 
not  to  be  commended,  as  an  instrument  may 
be  forged  in  various  ways,  and  fairness  to  the 
accused  would  seem  to  require  It.  The  casn 
of  Com.  T.  Williams,  13  Bush,  267,  holds  tbat 
it  Is  necessary  to  do  it  But  this  seems  to 
be  against  the  weight  of  authority.  Where 
the  prosecutor  undertakes  to  set  ont  In  what 
the  forgery  consisted,  he  Is  bound  to  state  it 
truly,  so  as  not  to  mislead  the  defendant, 
and  to  prove  it  as  stated.  People  v.  Marion, 
28  Mich.  256.  We  are  of  the  opinion  that 
the  acknowledgment  was  only  a  part  of  the 
deed,  and  tbat  the  indictment.  In  charging 
forgery  of  the  deed  and  of  the  indictment, 
duurges  bnt  one  offense. 

One  of  the  errors  assigned  in  the  motion 
for  a  new  trial  Is  "that  the  court's  charge  on 
the  question  of  Intent  was  erroneous,  and 
there  was  no  evidence  to  support  the  Intent 
alleged  in  the  indictment,"  which  Is  that 
Bennett  made  the  deed  with  the  Intent  to  de- 
fraud Burns,  his  heirs  and  estate.  The  coun- 
sel for  the  defendant  contend,  with  much 
earnestness  and  plausibility,  that  inasmuch 
as  the  evidence  was  to  the  effect  that  Ben- 
nett forged  the  deed  for  the  sole  purpose  of 
use  as  evidence  for  the  defendant  on  the 
trial  of  Watklns,  charged  with  taking  tim- 
ber from  the  land  of  another,  the  presump- 
tion of  Intent  to  defraud  Bums,  bis  estate 
and  heirs,  was  fully  rebutted,  and  that  the 
defendant  was  not  guilty  of  forgery,  with- 
in the  meaning  of  the  law.  Bishop,  in  his 
New  Criminal  Law  (volume  2,  $  597),  says: 
"We  have  seen  that  forgery  is  an  attempt  to 
cheat.  And  an  attempt,  within  the  ordinary 
doctrine,  exists  only  where  the  wrongdoer's 
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intentloii  Is  specific,— to  do  the  particular 
criminal  act  Whence  It  might  be  inferred 
that  there  can  be  forgery  only  where  there 
is  a  specific  intent  to  effect  the  particular 
fraud  which  the  false  writing  Is  adapted  to 
accomplish.  But  we  are  about  to  see  that 
the  adjudged  law  is  not  exactly  so."  "In 
the  ordinary  language  of  the  books,  there 
must  be  In  the  mind  of  the  wrongdoer  an 
intent  to  defraud  a  particular  person  or  per- 
sons, though  no  one  need  In  fact  be  cheated. 
Tet  the  Intent  is  not  necessarily,  in  truth, 
exactly  this.  It  Is  rather  that  the  Instru- 
ment forged  shall  be  used  as  good."  Sec- 
tion 588.  Consequently:  "(2)  If  the  forger 
means,  for  instance,  to  take  up  the  bill  of 
exchange  or  promissory  note  when  It  be- 
comes due,  or  even  If  he  does  take  it  up,  so  as 
to  prevent  any  Injuiy  falling  upon  any  person, 
*  *  *  or  If  a  party  forges  a  deposition  to 
be  used  In  court,  stating  merely  what  la 
true,  to  enforce  a  just  claim,  he  commits 
the  offense,  the  law  Inferring  conclusively 
the  Intent  to  defraud;  and  (3)  from  the  In- 
tent to  pass  as  good,  the  law  draws  the  con- 
clusion of  the  intent  to  defraud  whatever 
person  may  be  defrauded.  (4)  Ordinarily 
there  are  two  persons  who  may  legally  be 
defrauded,— the  one  whose  name  is  forged, 
and  the  one  to  whom  the  forged  Instru- 
ment Is  to  be  passed.  Therefore  the  indict- 
ment may  lay  the  intent  to  be  to  defraud  ei- 
ther, and  it  will  be  sustained  by  proof  of  an 
intent  to  pass  as  good,  though  there  is  shown 
no  intent  to  defraud  the  particular  person." 
See  the  authorities  cited  to  support  the  doc- 
trine of  these  sections.  They  are  numeroiis. 
There  must  be  a  possibility  of  fraud,  but 
that  is  sufDcient.  The  making  alone  of  the 
false  writing,  with  the  evil  Intent,  is  suffi- 
cient No  fraud  need  be  actually  perpetrat- 
ed. 2  Blsh.  New  Cr.  Law,  i;  599,  602;  Com. 
V.  Henry,  118  Mass.  460;  State  v.  Kimball. 
50  Me.  409.  "Where  the  intent  alleged  is  to 
defraud  the  person  whose  name  is  forged. 
It  should  be  presumed  from  the  forgery, 
without  further  proof."  2  Bish.  Cr.  Proc.  { 
427;  Henderson  v.  State,  14  Tex.  603;  Rounds 
V.  State,  78  Me.  48,  2  Atl.  673.  The  deed  in 
this  case,  as  appears  from  the  evidence,  was 
forged  with  an  evli  intent;  was  designed  and 
intended  to  be  used  as  good  and  as  material 
evidence  on  the  trial  of  Watklns  upon  a 
criminal  charge;  and  was  so  used,  and  pro- 
cured the  acQuittal  of  Watklns.  It  purports 
to  be  the  warranty  deed  of  John  T.  Bums, 
and  it  requires  no  argument  to  show  that 
had  it  been  genuine,  it  might  have  made 
the  estate  or  heirs  of  Burns  liable,  if  the 
warranty  should  be  broken,  or  assets  de- 
scend to  the  heirs.  It  is  shown  that  he  left 
an  estate,  and  a  brother  him  surviving.  We 
make  no  question  that  the  proof  of  these 
facts  is  sufficient  to  sustain  the  charge  of 
forgery.  1  Whart  Cr.  Law,  S  748;  3  GreenL 
Ev.  Si  18.  103;  Billings  v.  State.  107  Ind. 
54.  6  N.  E.  914,  and  7  N.  B.  763;  West  v. 
SUte.  22  N.  J.  Law,  212;  U.  S.  T.  Shellmtre, 


Baldw.   370,    Fed.   Cas.   No.    16.27L     "The 
courts  are  not  entirely  agreed  as  to  how  far 
the  law  will  presume,  in  criminal  cases,  that 
a  man  Intends  to  accomplish  results  which 
are  the  natural  and  probable  consequences 
of  acts  which  he  does  knowingly  and  inten- 
tionally.     On    the   one   hand,    some    courts 
have  laid  down  the  rule  broadly  that  the  law 
will  presume  such  intention,  and  have  acted 
upon  the  rule  so  laid  down,  with  no  inti- 
mation that  there  might  be  exceptional  cas- 
es in  which  the  rule  would  not  apply."    Note 
to  People  V.  Flack  (N.  Y.  App.)  11  Lawy. 
Rep.  Ann.  810,  811  (26  N.  E.  267),  under  head 
"Presumption  as  to  Natural  Consequences  of 
Acts."    "The  New  Tork  court  holds  that  the 
rule  that  a  party  intends  the  ordinary  and 
probable  consequences  of  his  act  is  only  a 
presumption,  which  may  be  rebutted  by  com- 
petent evidence,  and  is  for  the  Jury."     Id. 
11  Lawy.  Rep.  Ann.  811.    "But  even  in  that 
state  it  has  been  stated  that,  whether  it  be 
denominated  a  presumption  of  law  or  a  pre- 
sumption of  fact  an  intent  to  kill  would 
be  necessarily  inferred  from  a  voluntary  and 
willful  act  which  has  a  direct  tendency  to 
I  destroy   another's  life,  and   which   in   fact 
I  does  so."    People  v.  Majone,  1  N.  X.  Cr.  R. 
I  89.    An  intent  to  defraud  must  be  necessarl- 
I  ly  inferred  by  the  Jury,  in  a  prosecution  for 
'  forgery,  where  the  evidence  shows  it  to  have 
I  been  committed  with  the  design  that  the  in- 
strument forged  should  be  used  as  Rood,  and 
it  is  also  shown  that  there  was  a  possibility 
I  that  some  person  might  be  injured  thereby. 
'  or  that  t>er8on'8  estate  might  be  thereby  in- 
I  Jnred  or  made  liable.    An  estate  is  a  per- 
'  son,  in  contemplation  of  law. 

The  second  ground  of  the  motion   for  a 
;  new  trial  is  "that  there  was  a  variance  be- 
!  tween  the  deed  offered  in  evidence,  and  the 
;  deed  set  out  in  the  indictment"    The  deed 
admitted  in  evidence,  in  setting  out  the  con- 
sideration,  has  It  thus:    "The  sum  of  five 
hundred  and  fifty  dollars  $.550.00  dollars,  to 
us  paid  by  J.  N.  Wadklns."    The  deed  set 
:  out   in  the  Indictment  has   It  thus:    "BMve 
hundred  and  fltty  dollars  (550.00)  to  us  paid 
by  J.  N.  Watklns."    In  describing  the  lands, 
'  as  to  one  piece,  the  deed  offered  in  evidence 
has  It,  "north  half,"  while  the  deed  set  out 
in  the  indictment  has  it  "the  north  half." 
adding  the  word  "the"  before  "north  half." 
.  In  the  blank   form   for  relinquishment  of 
dower  in  the  deed  offered  in  evidence,  in  set- 
I  ting  out  the  consideration  the  word  "stan"  is 
I  crossed  as  indicated,  while  in  the  deed  set 
'  out  in  the  indictment  it  is  not,  but  appears 
'  without    the     cross     marks,    thus,    "sum." 
Again,  the  deed    ofllered    in    evidence  con- 
cludes, "Witness  my  ha.nds  and  seals  this  22 
day  of  August  1S02,  "  while  the  deed  set  out 
I  in  the  indictment  concludes,   "Witness   my 
hand  and  seal  this  22nd  day  of  August  1892." 
{      It  Is  the  opinion  of  the  court  that  "Wad- 
I  kins"  and  "Watklns"  are  Idon  aonans,  and 
that  there  is  no  material  variance  in  the  using 
I  of  "d"  In  one  deed,  and  "t"  in  the  other,  in 
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setting  out  the  name  of  the  grantee;  and  we 
deem  it  unnecessary  to  olte  authorities  as  to 
this. 

It  is  the  opinion  of  a  majority  of  the  court 
that,  as  the  Indictment  professes  to  set  ont 
an  exact  copy  of  the  deed  charged  to  have 
I)een  forged,  the  other  numerous  variances 
between  it  and  the  deed  offered  in  evidence, 
taken  altogether,  are  material,  and  that, 
in  contemplation  of  law,  the  two  deeds  are 
not  the  same.  The  words  and  figures  which 
are  a  part  of  the  deed  set  out  in  the  indict- 
ment are  said  to  be  descriptive  of  the  deed 
charged  to  have  been  forged,  and  a  defend- 
ant could  not  have  been  convicted  on  such  a 
charge  by  producing  in  evidence  a  deed  not 
having  these  words  and  figures  in  It.  Mc- 
Donnel  v.  State,  68  Ark.  242,  24  S.  W.  105. 
and  cases  cited.  If  the  deed  had  been  set 
out  according  to  its  purport,  It  might  have 
been  proven  by  the  one  offered  in  evidence; 
but,  as  the  Indictment  professes  to  set  it  out 
in  words  and  figures,  it  was  necessary  to 
prove  It  by  an  exact  copy.  Com.  v.  Farmen- 
ter,  5  Pick.  279;  State  v.  Morton,  27  Vt.  310; 
Rex  V.  Powell,  2  W.  Bl.  787,  2  East,  P.  0.  976. 

We  do  not  deem  It  Important  to  discuss  the 
Instructions  given  or  refused,  as  the  opinion 
sufiiclently,  we  think,  states  Qie  court's  views 
of  the  question  of  law  hivolved.  We  will 
state,  however,  that,  while  the  instructions 
for  the  state  probably  contain  no  reversible 
error,  we  think  they  should  have  embodied 
the  Idea  that  if  the  Jury  found  from  the  evi- 
dence that  the  deed  was  made  to  be  used  as 
good,  and  that  there  was  possibility  of  an- 
other's lielng  made  liable  or  injiured  thereby, 
a  presumption  of  fraud  necessarily  arose 
from  the  proof  of  these  facts. 

The  third  ground  of  the  motion  for  new  trial 
Is  "that  N.  F.  Lamb  was  present  In  the  grand- 
Jury  room  ivhile  they  were  examining  this 
charge."  The  evidence  shows  that  Mr.  Lamb 
was  neither  prosecuting  attorney  nor  deputy 
prosecuting  attorney,  and  that  he  was  not 
requested  by  the  prosecuting  attorney  to  be 
present  in  the  grand-Jury  room,  but  that  he 
consulted  the  prosecuting  attorney  before  go- 
ing into  the  room,  and  it  seems  that  he  went 
by  the  consent  of  the  prosecuting  attorney. 
He  testified  that  he  examined  the  witnesses, 
and  that  he  said  nothing  to  infiuence  the 
grand  Jury  In  their  determination.  It  Is  not 
contended  that  he  was  present  while  the 
grand  Jury  were  deliberating  or  voting  on 
the  charge.  Section  2058  of  Sandel's  &  Hill's 
Digest  provides  that  "no  person  except  the 
prosecuting  attorney  and  the  witnesses  under 
examination  are  permitted  to  be  present, 
while  the  grand  Jury  are  examining  a  charge, 
and  no  person  whatever  shall  be  present 
while  the  grand  Jury  are  deliberating  or  vot- 
ing on  a  charge."  The  Importance  of  this 
provision  cannot  be  overestimated,  when  we 
consider  that  "secrecy  of  the  grand-Jury 
room,  and  the  privity  and  impartiality  of  that 
Inquest,"  may  prevent  the  presentment  of 
any  one  "through  envy,  hatred,  or  malice." 


Rothschild  V.  State,  7  Tex.  App.  519.  But 
Mr.  Lamb,  while  present  in  the  grand-Jury 
room,  examining  the  witnesses,  by  the  consent 
of  the  prosecuting  attorney,  was  acting  in  his 
stead;  and  we  are  of  the  opinion  that,  as  be 
was  not  present  when  the  grand  Jury  were 
deliberating  or  voting  on  the  charge,  his 
presence.  In  the  capacity  in  which  he  was 
acting,  is  not  cause  for  quashing  the  Indict- 
ment, especially  as  it  is  shown  that  nothing 
vras  said  by  him  to  influence  the  finding  of  the 
grand  Jury. 

The  seventh  ground  of  the  motion  for  a  new 
trial  Is  "that  the  court  erred  in  permitting 
Weaver  and  Blalock  to  testify  as  to  acts  and 
declarations  of  Watklns  in  appellant's  ab- 
sence, the  same  not  being  in  furtherance  of 
any  common  design."  That  "Watklns  pro- 
cured Weaver  to  obtain  for  him  two  blank 
forms  for  a  deed"  was  competent  evidence, 
being  the  act  of  a  co-consphntor  In  further- 
ance of  the  common  design;  having  occurred 
after  the  conspiracy  was  formed,  and  before 
it  was  ended.  But  what  Watklns  told  Weaver 
later  in  the  same  day  (1.  e.  that  the  appellant 
"had  piXMnlsed  to  make  a  deed  which  would 
clear  him")  was  Incompetent;  the  appellant 
not  being  present  when  the  conversation  oc- 
curred, and  it  not  being  in  the  furtherance  of 
the  common  design.  The  conversation  be- 
tween Watkins  and  Blalock,  in  the  absence  of 
the  defendant,  in  which  the  former  told  the 
latter  that  appellant  had  proposed  to  make  a 
deed  which  would  arrange  the  timber  trouble, 
was  inadmissible,  not  having  been  sometlilng 
done  or  said  in  furtherance  of  the  common 
design  to  forge  the  deed.  1  Greenl.  Bv.  Ill; 
3  Greenl.  Bv.  94. 

The  tenth  groimd  of  the  motion  for  a  new 
trial  is.  In  substance,  that  in  his  argument 
before  the  Jury  the  counsel  for  the  state  made 
Improper  and  prejudicial  remarks.  Ttie  re- 
marks of  Mr.  Lamb,  of  cotmsel  for  the  state. 
In  making  his  argument  to  the  J1U7,  were  as 
follows:  'The  only  relief  this  county  can  get 
from  men  who  will  commit  forgery,  who  will 
go  to  Harrlsburg  and  commit  perjury,  and 
who  will  commit  subornation  of  perjury,  is 
to  send  such  men  as  Polk  Bennett  to  the  pen- 
itentiary. The  defendant  knows  he  has  com- 
mitted forgery,  and  that  he  committed  per- 
jury In  swearing  that  Bums  had  signed  the 
deed,  and  that  he  has  committed  subornation 
of  perjury."  To  which  remarks  the  defend- 
ant at  the  time  objected,  whereupon  Attorney 
Lamb  said,  "I  will  say,  then,  he  swore  a 
falsehood  at  Harrlsburg."  To  which  the  de- 
fendant objected.  His  objections  were  over- 
ruled, and  he  excepted.  "The  defendant  was 
not  on  trial  for  perjury,  or  subornation  of 
perjury;  and  we  think  the  remarks  were  im- 
proper, and  might  have  been  prejudicial  to 
the  defendant.  Whether  they  are  grounds 
for  reversal  in  this  case,  we  need  not  decide. 
Vaughan  v.  State,  !}8  Ark.  353,  24  S.  W.  885; 
Holder  v.  State,  58  Ark.  473.  26  S.  W.  279. 

The  eleventh  groimd  of  the  motion  for  a 
new  trial  is  "that  the  taking  of  a  part  of  the 
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testimony  during  the  appellant's  necessary 
absence  entitled  him  to  a  new  trial."  The 
record  shows  that  appellant,  by  the  permis- 
sion of  tlie  court,  retired  to  the  water  closet 
for  about  13  minutes;  tbnt  he  was  suffering 
with  flux  at  the  time,  which  made  his  retire- 
ment and  absence  for  the  time  necessary; 
that  there  was  no  refusal  upon  his  part  to  be 
confronted  with  the  witnesses,  as  in  Oore  y. 
State.  52  Ark.  285,  12  S.  W.  564;  that  his 
retirement  and  absence  were  made  necessary 
by  his  physical  condition,  and  were  voluntary 
only  because  necessary.  In  a  prosecution  for 
felony,  the  accused  must  be  present.  In  pei' 
son,  whenever  any  substantive  step  is  taken 
In  his  case.  It  is  a  constitutional  right  of  his 
to  be  confronted  with  the  witnesses.  In  this 
case,  while  the  defendant  was  absent,  sev- 
eral witnesses  (at  least  three)  were  examined. 
The  examination  of  witnesses  is  an  impor- 
tant and  substantive  step  in  a  criminal  prose- 
cution, and  it  is  not  required  that  defendant 
should  show  prejudice  on  account  of  his  ab- 
sence. Sneed  v.  State,  5  Ark.  432;  Cole  v. 
State,  10  Ark.  318;  Bearden  v.  State,  44  Ark. 
331;  Mabry  v.  State,  50  Ark.  402,  8  S.  W.  823. 
It  was  error  in  this  case  to  proceed,  as  the 
court  did  in  the  trial  of  this  case,  while  the 
defendant  wa«  necessarily  absent  by  permis- 
sion of  the  court 

We  have  found  It  unnecessary  to  refer  to 
the  grounds  for  new  trial,  in  appellant's  mo- 
tion, which  are  l>ased  on  the  court's  refusal 
to  grant  the  motion  for  postponement  of  the 
trial,  or  those  tending  to  ttiat  end.  For  the 
errors  Indicated  the  Judgment  is  reversed,  and 
the  cause  la  remanded  for  a  new  trlaL 


DOXBT  T.   ROYAL   INa   CO. 

(Court   of   Chancery   Appeals    of   Tennessee. 
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I:«schAMCE  —  Flradino  —  Real  axd   Fersosal 

FKopsKTr— HuiT  OS  PoMc«— Award— 

Conditio!!  Pkkcbdext. 

1.  The  defense  that  a  suit  on  an  insurance 
policy  is  prematurely  brought,  l>ecan8e  there 
has  not  been  a  compliance  with  certain  of  its 

grovisions,  insisted  on  as  a  condition  precedent, 
I  properly  raised  by  answer. 

2.  A  policy  provided  that,  if  the  building 
insured  should  be  damaged  by  fire,  the  assured, 
if  called  on,  should  furnish  plans  of  the  build- 
ing, and  that  the  company  reserved  the  right 
to  repair  or  rebuild;  that,  "when  personal  or 
other  movable  property  herein  described  is  dam- 
aged as  the  result  of  fire,"  an  inventory  should 
be  made,  and  the  damage  determined  by  mu- 
tual agreement,  or,  in  case  of  disagreement, 
the  same  should  be  "ascertained  by  a  detailed 
anpraisement";  that  no  suit  should  be  sustain- 
able "until  aftei  an  award  shall  have  been  ob- 
tained fixing  the  amount  of  such  claim  in  the 
manner  above  provided."  BeJd,  that  the  provision 
making  an  award  a  condition  precedent  to  a 
suit  did  not  apply  to  a  building  totally  destroy- 
ed, but  only  to  personal  property  damaged  or 
destroyed. 

Appeal  from  chancery  court,  Davidson  coun- 
ty; Andrew  Allison,  Chancellor. 

Suit  by  W.  W.  Doxey  against  the  Royal  In- 
surance Company,  on  a  policy  of  fire  insur- 


ance.   From  a  judgment  in  favor  of  defend- 
ant, plaJntlfC  appeals.    Reversed. 

J.  J.  Turner,  for  appellant.  Baxter  & 
Hutcheson,  for  appellee. 

BARTON,  J.  This  is  a  suit  on  an  Insurance 
policy,  and  the  question  involved  is  as  to  the 
construction,  force,  and  effect  of  an  arbitra- 
tion clause  in  the  policy.  The  defendant  com- 
pany Insured  the  complainant  In  the  sum  of 
$1,000  against  loss  or  damage  by  fire  to  his 
dwelling  house,  located  on  his  farm  in  David- 
son coimty,  Tenn.,  by  a  policy  good  for  three 
years.  Issued  March  8,  1888.  The  house  In- 
sured was  totally  destroyed  by  fire  in  Feb- 
ruary, 1892,  during  the  life  of  the  policy.  The 
defendant  admits  its  liability,  and  expresses 
its  willingness  to  pay  the  true  amount  of  the 
damage  if  the  same  can  be  agreed  on  or  prop- 
erly ascertained;  but  denies  complainant's 
right  to  recover  In  this  suit.  In  the  answer 
of  defendant,  several  clauses  of  the  policy, 
relating  to  proof  of  loss,  etc.,  were  Insisted  on, 
but  not  now  necessary  to  mention  or  discuss, 
as  defendant's  coimsel  frankly,  and,  as  we 
think,  properly,  admit  these  conditions  were 
waived  and  forfeited  by  the  defendant,  and 
state  the  only  defense  now  relied  on  is  the 
failure  and  refusal  of  complainant  to  comply 
with  the  terms  of  the  contract  between  the 
parties  as  to  an  arbitration  and  award.  Hie 
clauses  which  contain  the  conditions  or  shed 
light  on  those  relied  on  are  as  follows: 

"And  the  said  Royal  Insurance  Company 
hereby  agree,  out  of  their  capital  stock  and 
funds,  to  indemnify  and  make  good  unto  the 
said  assured,  ids  heirs  or  assigns,  all  such 
immediate  loss  or  damage  (not  exceeding  in 
amount  the  sum  or  sums  Insured,  as  above 
specified,  nor  the  interest  of  the  assured  In 
the  property  herein  described)  as  shall  hap- 
pen by  fire  to  the  property  so  specified,  from 
the  8th  day  of  March,  one  thousand  eight 
hundred  and  eighty-nine,  at  12  o'clo<^  noon, 
to  the  8th  day  of  March,  one  thousand  eight 
htmdred  and  ninety-two,  at  twelve  o'clock 
noon;  the  amount  of  loss  or  damage  to  be 
estimated  according  to  the  actual  cash  value 
of  the  property  (a  suitable  allowance  being 
made  for  depreciation  from  location,  use  or 
otherwise),  not  exceeding  what  it  could  have 
actually  been  sold  for  hi  cash,  nor  exceeding 
the  amount  for  which  the  assured  could  re- 
place the  same  at  the  time  of  said  loss  or 
damage;  such  amount  to  be  paid  after  the 
loss  shall  have  been  ascertained  In  accord- 
ance with  the  terms  and  conditions  of  thl.i 
policy,  and  satisfactory  proof  of  the  same  shall 
have  been  made  tiy  the  assured,  and  received 
at  the  office  of  the  company;  provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the 
capital  stock  and  funds  of  the  said  company 
shall  alone  be  liable  to  answer  and  make 
good  all  demands  against  the  said  company 
under  or  by  virtue  of  this  policy,  and  that  no 
shareholder,  proprietor,  or  member  of  the  said 
company  shall  be  liable  to  any  such  demand. 
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nor  be  In  any  wise  charged  or  chargeable  by 
reason  of  this  policy;  bcsyond  the  amount  un- 
paid on  his  or  her  shares  In  the  said  com- 
panj-." 

(13)  "When  personal  or  other  movable 
property  herein  described  Is  damaged  as  the 
result  of  fire,  the  assured  shall  forthwith 
cause  it  to  be  put  In  order,  assorting  and  ar- 
ranging the  various  articles  according  to  their 
kinds,  separating  the  damaged  from  the  un- 
damaged, and  shall  cause  an  tnventory  to  be 
made  of  the  whole,  and  furnish  the  same  to 
the  company,  naming  the  quantity,  quality, 
and  cost  of  each  article.  The  assured  shall. 
If  required,  ■  remove  all  worthless  debris  or 
remains.  The  amount  of  sound  value  and  of 
the  damage  shall  then  be  determined  by  mu- 
tual agreement  between  the  company  and  the 
assured;  or,  failing  thus  to  agree,  the  same 
shall  then  be  immediately  ascertained  by  a 
detailed  appraisal  by  competent  persons,  not 
interested  In  the  loss  as  creditors  or  other- 
wise, nor  related  to  the  assured,  one  to  be 
appointed  by  the  assured,  and  one  by  the 
company,  which  two  persons  shall,  in  case  of 
disagreement,  appoint  a  third;  and  their  re- 
port, rendered  in  detail  In  writing,  and  made 
under  oath,  shall  be  binding  on  the  company 
and  the  assured  as  to  the  amount  of  such  loss 
or  damage,  but  shall  not  decide  the  l^;al 
liability  of  the  company  under  this  policy. 
One-half  of  the  appraiser's  fees  shall  be  paid 
by  the  assured." 

(17)  "The  insurance  under  this  policy  Is 
made  subject  to  the  foregoing  conditions,  limi- 
tations, and  requirements,  which  are  hereby 
nmde  a  part  hereof;  and  it  is  hereby  express- 
ly provided  that  no  suit  or  action  against  this 
company  for  the  recovery  of  any  claim  un- 
der or  'bj  virtue  of  this  policy  shall  be  sus- 
tainable In  any  conrt  of  law  or  equity  until 
after  an  award  shall  have  been  obtained  fix- 
ing the  amount  of  such  claim  in  the  manner 
above  provided,  nor  unless  such  suit  or  action 
sliall  be  commenced  within  twelve  months  next 
after  the  fire  sliail  have  occurred;  and,  should 
any  suit  or  action  have  been  commenced 
against  this  company  after  the  expiration  of 
the  aforesaid  twelve  montlis,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evi- 
dence against  the  validity  of  such  claim; 
any  statute  of  limitation  or  other  law  to  the 
contrary  notwithstanding." 

The  proof  shows  the  defendant  Insisted  on 
the  arbitration  of  the  loss  under  these  claus- 
es, and  the  complainant  refused.  The  defend- 
ant now  insists  that  the  fixing  of  the  amount 
of  loss  In  the  case  is  a  positive  right  therein 
provided  for  in  this  policy,  and  that  no  suit 
can  be  maintained  until  tiiese  provisions  are 
compiled  with,  and  tliat  this  suit  is  therefore 
prematurely  brought.  On  this  point  the  com- 
plainant's first  Insistence  is  that  this  defense 
can  only  be  raised  by  plea,  and  is  waived  by 
answer.  In  this  we  do  not  concur,  but  think 
it  properly  raised  by  answer.  See  Figue  v. 
Young,  85  Tenn.  263,  1  S.  W.  889;  Robinson 
V.  Grnbb,  8  Baxt  19;   Manufacturing  C<o.  v. 


CJoUler,  91  Tenn.  525,  19  S.  W.  672;  Ligon's 
Adm'rs  v.  Insurance  Co.,  87  Tenn.  341,  10  S. 
W.  768. 

The  question  being  open  for  consideration, 
the  plaintiff  says  the  arbitration  clause  con- 
tained in  this  policy  only  applies  to  personal 
property,  and  not  to  buildings,  as  the  property 
here  insured  and  destroyed  was.  In  this  view 
we  concur.  It  is  true  the  seventeenth  clause 
or  provision  of  the  policy  provides  that  "no 
suit  or  action  against  the  company  for  the 
recovery  of  any  claim  under  the  policy  shall 
be  sustainable  in  any  court  of  law  or  equity 
until  after  an  award  shall  have  been  made 
fixing  the  amount  of  such  claim  in  the  man- 
ner above -provided";  but  this  must  mean  that 
no  suit  shall  be  brought  in  cases  where  the 
arbitration  is  provided  for,  and  we  are  there- 
fore driven  back  to  an  analysis  and  study  of 
the  thirteenth  provision,  taken  in  connection 
with  the  other  provisionB.  In  the  fourteenth 
provision  it  is  provided  ttiat,  if  the  building 
be  destroyed  or  damaged  by  fire,  the  assured, 
if  called  on,  shall  furnish  plans  and  specifi- 
cations of  the  building,  and  that  the  company 
reserves  the  right  to  repair  or  rebuild,  or  re- 
place the  property  lost  or  destroyed.  But  the 
thirteenth  provision  (the  one  insisted  on)  has 
no  reference  In  It,  by  any  word  or  intimation, 
to  real  estate  or  buildings.  The  beginning  of 
the  provision.  It  will  be  seen,  refers  to  per- 
sonal properly  In  these  words:  "When  per- 
sonal or  other  movable  property  herein  de- 
scribed Is  damaged  as  the  result  of  fire."  Fol- 
lowing right  along  after  this,  every  word  and 
clause  in  the  provision  seems  to  refer  alone 
to  the  case  of  the  destruction  of  personal 
property.  In  the  first  place.  It  is  made  the 
duty  of  the  assured  to  assort  and  arrange  the 
articles  of  persons^  property  according  to 
their  kinds,  separating  the  damaged  from  the 
undamaged,  and  to  cause  an  Inventory  to  be 
made  of  the  whole,  and  furnish  the  same  to 
the  company,  naming  their  quantity,  quality, 
and  cost  of  each  article.  Then  the  assured  is 
to  remove  all  the  useless  debris.  Then  the 
amount  of  sound  value,  evidently  referring  to 
the  articles  of  personal  property,  such  as 
goods,  wares,  and  merchandise,  prodnce,  or 
whatever  It  may  be,  shall  be  ascertained. 
And  then  the  damage  shall  be  determined, 
first,  by  mutual  agreement,  and,  if  this  can- 
not be  done,  the  arbitration  contended  for  la 
to  ascertain  the  damage  by  a  detailed  ap- 
praisal; and  the  arbitration  committee  Is  to 
make  Its  report  in  detail  in  writing.  Now, 
taken  in  connection  with  the  inventory,  set- 
ting aside  each  article,  the  making  of  a  de- 
tailed appraisal,  and  a  detailed  report,  could 
not,  as  we  think,  refer  to  a  building  which 
has  been  totally  destroyed;  and  we  think  it 
was  clear  that  it  was  only  intended  for  the 
case  expressly  provided  for  in  the  opening 
words  or  the  section,  "when  personal  proper- 
ty has  been  damaged  or  destroyed."  So,  we 
are  of  opinion  that  the  clause  insisted  on  con- 
stitutes no  defense,  and.  there  being  no  other, 
the  complainant  is  entitled  to  recover.    While 
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there  la  some  slight  contention  &b  to  the  value 
of  the  property,  we  are  satisfied  from  the 
weight  of  the  evidence  that  the  value  of  the 
property  at  the  time  of  Its  destruction  was,  at 
least,  $1,000,  If  not  more,  which  was  the 
amount  of  the  policy  or  the  amount  sued  for. 
The  decree  of  the  chancellor  will  therefore  be 
reversed,  and  decree  will  be  entered  in  favor 
of  complainant,  against  the  defendant,  for 
$3,000,  hiterest  and  costs. 

WILSON.  J.,  concurs. 

Affirmed  orally  by  supreme  conrt,  March  17, 
1896b 


STATE  ex  rel.  SYCAMORE  MANUF*G  CO. 
T.  TOMIilN  et  al. 
(Conrt  of  Chancery  Appeals  of  Tennessee. 
Maroh  7,  1886.) 
OrFICIAL  BoNoa — Compkosiisb. 
In  an  action  on  the  bond  of  a  defanlting 
county  trnatee.  it  appeared  that  the  deficit  was 
$3,800,   bat  that   the  trustee  was  entiUed  to 
credit  for  certain  warrants  issued  by  his  prede- 
cessor, and  which  he  had  paid  under  orders  of 
the  county  court;   that  by  this  credit  the  short- 
age was  reduced  to  less  than  $1,100;  that  there- 
upon the  county   court,  by  a  majority  of  its 
members,  accepted  an  offer  of  the  sureties  to 
pay  $1,600   in   full   settlement   of   all   claims 
against  them.     Held  that,  it  being  evident  that 
the   sureties,   under  the  compromise,   paid   all 
legitimate  demands  against  them,  it  was  suffi- 
cient to  bar  any  future  action. 

Appeal  from  chancery  court,  Cheatham  coun- 
ty; J.  S.  Gribble,  Chancellor. 

Bill  by  the  state  of  Tennessee,  on  the  rela- 
tion of  the  Sycamore  Manufacturing  Com- 
pany, against  M.  Tomlln  and  others.  There 
was  a  decree  dismissing  the  bill,  and  com- 
plainant appeals.    Affirmed. 

J.  P.  Helms,  for  appellant.  R.  S.  Turner, 
J.  J.  Lenox,  and  A.  E.  Gamer,  for  appelleea 

WILSON.  J.  The  original  blU  In  this  case 
was  filed  August  11,  1891,  in  form,  by  the 
state  of  Tennessee,  on  the  relation  of  the 
Sycamore  Manufacturing  Company,  In  Its 
own  right,  and  for  the  protection  of  the  rights 
of  the  school  children  and  taxpayers  of 
Gheatliam  county,  and  also  for  the  protec- 
tion of  Cheatham  county,  against  M.  Tomlln 
and  the  sureties  on  his  various  bonds  as  trus- 
tee of  Cheatham  county  from  1882  to  1888,  to 
recover  for  his  defaults  in  respect  to  county 
and  school  revenues  collected  by  him  In  his 
official  capacity,  which.  It  Is  averred,  he 
failed  to  account  for.  The  bill  sets  out  the 
fact  of  Tomlin's  election  for  four  consecutive 
terms,  and  the  bonds  be  gave,  with  the  sure- 
ties thereon,  and  then  states  the  amoimt  of 
county  taxes  for  county  and  school  purposes 
collected  by  him,  and  the  sums  for  each  of 
lUs  terms  for  which  he  was  a  defaulter.  It 
tlien  avers  that  Tomlln  absconded  soon  after 
his  Induction  Into  office  under  his  fourth 
term,  and  that  the  county  of  Cheatham, 
through  the  chairman  of  Its  county  court,  has 


filed  two  bills  against  him  and  his  bondsmen, 
for  some  of  his  terms,  to  enforce  payment  of 
his  defaults.  It  avers,  without  going  Into  de- 
tails, that,  pending  the  litigation  of  the  cotmty 
against  said  bondsmen,  a  compromise  was  ef- 
fe<-ted  or  offered,  tmder  which  the  sureties 
on  his  bonds  were  permitted  to  pay  $1,600  la 
full  satisfaction,  and  in  discharge  of  all  far- 
ther liability  on  their  part  as  sureties  of  said 
Tomlln.  It  Is  alleged  In  the  bill  that  this  com- 
promise was  accepted  by  the  county  court  of 
Cheatham  county,  after  a  full  discussion  be- 
fore the  justices  of  the  cotmty;  the  attorneys 
for  the  county  filing  the  bl^ls  insisting  that  the 
county-  court  had  no  authority-  to  make  a 
compromise,  and  the  bondsmen  insisting  that 
It  had  such  authority.  It  Is  alleged  that  the 
proposition  of  compromise  carried  by  one 
majority,  and  that  among  the  magistrates 
voting  for  the  compromise  were  one  or  more 
who  were  on  the  bonds  of  said  Tomlln.  The 
predicate  of  the  bill  Is  that  said  compromise 
was  unauthorised,  because  the  county  court, 
being  a  court  of  limited  and  statutory  juris- 
diction, had  no  power  to  make  It,  and  that. 
as  to  the  school  fund.  It  was  a  trust  fund  for 
the  sch<dastic  population  of  the  county,  and 
hence  could  not  be  diverted,  under  the  guise 
of  a  compromise,  from  the  beneficiaries,  to 
wit,  the  children  of  the  county.  The  defend- 
ants to  this  bill  filed  a  demurrer  thereto,  em- 
bracing 17  grounds.  It  Is  needless  to  specify 
them  all  In  this  opinion,  and,  in  the  view  we 
take  of  the  facts  of  the  case,  it  is  needless  to 
specify  any  of  them.  We  may  be  permitted 
to  say,  however,  that  the  demurrer  raised,  in 
various  forms,  the  tight  of  this  corporation  to 
constitute  Itself  the  protector  of  the  county 
of  Cheatham  and  the  rights  of  the  school 
children,  assuming  taxes  levied  for  school  par- 
poses  to  be  a  trust  fund  for  their  benefit. 
The  question  thus  raised  is  a  very  grave  one. 
and,  were  we  to  take  a  different  view  of  the 
facts,  would  receive  our  serious  consideration. 
It  is  sufficient  to  say  that  the  demurrer  was 
sustained  as  to  the  bondsmen  of  Tomlln  for 
his  first  and  second  term,  and  the  demurr^ 
to  the  effect  that  Cheatham  county  was  a 
necessary  party  was  sustained,  with  leave  to 
complainant  to  ffie  an  amended  bill  bringing 
the  county  before  the  court.  All  the  other 
grounds  of  demurrer  were  overruled.  There- 
upon the  Sycamore  Manufacturing  Company 
ffied  an  amended  bill  bringing  the  county  be- 
fore the  court,  adopting  therein  the  aUegationa 
of  Its  original  bilL  The  defendants  answered. 
Therein  they  set  oat  the  compromise  entered 
into  between  the  county  and  the  bondsmen, 
under  the  two  bills  filed  by  the  county  to  re- 
cover in  respect  to  the  defaults  of  the  trustee. 
They  averred  that  said  compromise  was  open 
and  fair,  and  that  thereunder  the  bondsmen 
had  paid  more  than  the  defaulting  trustee 
really  owed.  The  bondsmen  go  bito  a  full 
explanation  of  their  connection  with  Tomlln 
as  his  bondsmen,  and  the  action  of  the  county 
conrt  in  accepting  said  compromise.  They 
state  that,  pending  the  litigation  of  the  county 
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jigalnst  them,  it  appointed  a  committee  to  In- 
vestlgate  the  books  of  Tomlin  and  ascertain 
the  amount  of  his  defaults,  and  that  said 
'.<!ommittee  reported  that  said  defaalts,  in  re- 
filtect  to  the  county  and  school  taxes,  amount- 
ed to  $3,853.04.  Defendants  say:  This  re- 
port charged  M.  Tomlin  with  all  bis  aggre- 
gates, and  credited  him  only  with  school  war^ 
rants  which  Issued  under  Tomlin's  adminis- 
tration, when,  In  point  of  fact,  Tomlin  suc- 
«eeded  R.  WealUey,  as  trustee,  who  was  a 
defaulter.  That  the  county  court  ordered 
Tomlin,  at  the  January  term,  1883,  to  pay  off 
^1  outstanding  school  warrants,  and  that 
Tomlin  did  pay  off  $2,478.48  of  A.  Weakley's 
warrants  by  June  19,  1883,  and  one  or  two 
other  small  school  expenses  contracted  under 
Weakley's  administration;  and,  it  the  defend- 
ant bondsmen  of  Tomlin-  were  given  credit 
for  the  warrants  issued  under  Weakley's  ad- 
niinlstration,  paid  by  Tomlin,  the  real  balance 
due  from  Tomlin  would  be  only  $1,065.50. 
They  aver  that,  before  the  bills  were  filed 
by  the  county,  they  saw  the  chairman  of  the 
county  court,  and  told  him  that  they  were 
ready  to  Investigate  the  books  of  Tomlin,  in 
connection  with  him,  and  pay  every  dollar 
owed  by  Tomlin,  and  that  the  chairman  re- 
ferred them  to  his  attorney;  that  when  they 
saw  the  attorney,  he  said  he  had  good  bonds, 
and  would  follow  the  law;  that  when  the  re- 
port of  the  committee  of  the  county  coiut  was 
made  to  the  county  court,  or  to  the  Justices  in 
<iuarterly  session,  they  appeared  and  stated 
that  they  were  willing  to  pay  every  dollar 
without  further  litigation,  and  presented  the 
(act  of  these  Weakley  warrants  paid  by  Tom- 
lin, and  that  thereupon  the  oldest  magistrate 
in  the  county  moved,  or  made  a  motion,  that 
if  the  sureties  would  pay  $1,600  hi  full  setUe- 
ment  of  all  demands  against  them,  it  should 
be  accepted  by  the  county;  that  his  motion 
prevailed,  and  the  sureties  did  pay  the  $1,600 
to  the  chairman  of  the  county  court,  and  took 
his  receipt  therefor,  in  full  of  all  claims 
against  them  as  bondsmen  of  said  Tomlin;  that 
thereafter  amended  answers  were  filed  by 
them  to  the  bills  of  the  couuty,  pending  in 
the  chancery  court,  setting  up  the  fact  of  said 
compromise,  and  their  payment  of  the  $1,600; 
and  thereupon  the  chancellor,  reciting  said 
compromise,  dismissed  the  bills,  and  under 
the  terms  of  the  compromise  they  bad  paid 
all  the  costs  of  that  litigation.  It  should  have 
been  stated  that  the  county  demurred  to  the 
bill,  when  it  was  brought  before  the  court  un- 
der the  amended  bill  of  complainant,  which 
demurrer  was  overruled,  and  thereupon  it 
answered,  setting  out  all  the  facts,  and  stat- 
ing that  the  compromise  made  with  the  coun- 
ty court  was  a  fair  and  honest  one;  that  the 
county  court  had  the  power  and  authority 
to  make  It;  that  it  was  made  without  fraud, 
misrepresentation,  or  concealment  of  any  ma- 
terial fact;  and  that  the  chancery  court  bad 
no  right  to  review  it  or  set  it  aside.  Proof 
was  adduced  under  the  issues  made  by  the 
pleadings,  and  the  cause  was  heard  by  Chan- 


cellor Gribble  September  11,  1894.  He  held 
that  all  the  equities  of  the  bill  were  met  by 
the  answers  of  the  defendants,  and  were  not 
sustained  by  the  proof,  and  thereupon  dis- 
missed the  bill,  with  costs.  Complainant  ap- 
pealed, and  has  assigned  various  errors. 

It  Is  needless,  under  our  view  of  the  case,  to 
set  out  in  detail  these  assignments.  As  be- 
fore stated,  were  it  necessary,  under  our  view 
of  the  facts,  it  would  be  a  grave  question 
whether  the  complainant  corporation  could 
maintain  this  bill  at  all  in  the  form  in  which 
It  Is  presented.  It  Is  also  a  grave  question 
whether  or  not  the  county  court,  under  the 
facts  of  this  case,  did  not  have  the  authority 
and  power  to  make  the  compromise  it  did 
with  the  bondsmen  of  Tomlin.  But,  preter- 
mitting all  discussion  of  these  legal  quesUona, 
it  is  sufficient  to  say  that,  in  our  view  of  the 
evidence,  these  defendants  in  said  compro- 
mise made  a  fair  and  just  settlement  of  all 
their  liabilities  as  bondsmen  of  said  Tomlin. 
It  is  true  the  deposition  of  Mr.  Cain,  an  ex- 
pert, was  taken  tn  the  cause.  He  seems  to  be 
an  accomplished  accountant,  and  to  have  gone 
over  the  pai>ers,  books,  and  other  data  indi- 
cating the  defaults  of  Tomlin  during  Ws  vari- 
ous terms.  The  results  reached  by  him  are 
predicated  upon  dealing  with  taxes,  aggre- 
gates, and  tax  collections,  upon  the  basis  of 
fiscal  years,  running  from  June  30th  to  the  1st 
of  July  in  consecutive  years.  We  are  not  sat- 
isfied that  such  a  method  reached  the  truth 
In  this  case.  We  are  satisfied,  from  the  evi- 
dence hi  this  record,  that  these  defendants, 
in  their  settlement  and  compromise  with  the 
county  court,  subetantially  and  fully  satisfied 
all  legitimate  demands  against  them  as  bonds- 
men of  said  trustee.  This  controlling  fact,  in- 
dependently of  questions  of  law,  settles  the 
controversy.  Thus  holding,  the  decree  of  the 
chancellor  In  its  results  Is  absolutely  correct, 
and  therefore  It  Is  affirmed,  with  costs. 

NEIL,  J.,  concurs. 

Affirmed  orally  by  supreme  court,  March  13, 
1896. 


HERNDON  V.  LEWIS  et  al. 

(Court   of  Chancery   Appeals   of  Tennessee. 

Jan  7.  1896.) 

VSNDOB  AMD  PORCBASSK— FkAUDULBHT  CONOSAl.- 
MBNT  OF  DSFEOTS  IM  TlTLB— LIMITATIONS. 

1.  A  fraudulent  concealment  of  the  cause 
of  action  on  the  part  of  a  defendant  will  pre- 
vent the  running  of  limitations  in  his  favor, 
in  equity. 

2.  A  knowingly  false  representation  by  a 
vendor,  reputed  to  be  a  man  of  veracity,  liat 
he  has  absolute  title  to  land  which  lies  in  an- 
other county,  is  a  fraudulent  concealment  that 
will  prevent  him  from  pleading  limitations  to 
an  equitable  suit  by  the  vendee  after  discover- 
ing the  fraud,  though  the  latter,  had  he  search- 
ed the  records  of  the  county  in  which  the  prop- 
erty was  located,  could  have  ascertained  that 
his  vendor  held  only  a  life  interest. 

Appeal  from  chancery  court,  Montgomery 
county;  Charles  W.  Tyler,  Chancellor. 
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Bill  by  Tbom&s  Heradon  against  Thomas 
W.  Lewis  and  others  for  breach  of  covenants 
In  a  deed.  A  demurrer  to  the  biU  was  sus- 
tained as  to  J.  M.  Lewis,  one  of  the  defend- 
ants, and  from  a  decree  for  complainant 
against  the  other  defendants  they  appeal. 
Affirmed. 

R.  H.  Bumey,  for  appellant^.  W.  M.  Dan- 
iel and  John  F.  House,  for  appellee. 

WILSON,  J.  The  bill  In  this  cause  was 
filed  in  September,  1803,  against  Thomas  W. 
and  J.  M.  Lewis,  citizens  of  Stewart  county, 
and  A.  R.  Obolson,  a  citizen  of  Montgomery 
county.  T.  W.  Lewis  made  a  general  assign- 
ment for  the  benefl.t  of  his  creditors  in  1892, 
and  Mr.  Gholson  is  made  a  party  as  tils 
assignee.  The  facts  averred  In  the  bill,  con- 
stituting the  gravamen  of  the  suit,  are  these: 
In  1886  T.  VY.  Lewis,  for  the  consideration 
of  $8,000,  sold  complainant  a  tract  of  400 
acresof  land  in  Stewart  county.  By  his  deed  he 
covenanted  to  convey  title  In  fee  simple.  This 
land  was  devised  to  T.  W.  and  J.  M.  Lewis 
by  their  father  for  life.  Previous  to  Ills  sale 
of  the  land  to  complainant,  T.  W.  Lewis  pur- 
chased from  his  brother,  J.  M.  Lewis,  the  in- 
terest of  the  latter  in  the  land,  taking  from 
him  a  deed  conveying  an  absolute  tltla  More 
than  six  years  having  elapsed  from  the  execu- 
tion of  the  deed  by  T.  W.  Lewis,  the  bill 
avers  that  said  Lewis  represented  tliat  he  Iiad 
a  perfect  title,  and  that  he  had  perpetrated  a 
fraud  upon  the  complainant  by  the  suppres- 
sion of  the  truth,  and  that  he  had  not  dis- 
covered the  fraud  until  a  short  time  before 
this  suit  was  commenced.  The  object  of  the 
bill  was  to  rescind  the  contract  of  purchsjse, 
and  recover  Iiack  the  purchase  money,  by 
having  a  decree  therefor,  and  its  satisfaction 
by  a  sale  of  the  life  estate  of  T.  W.  Lewis 
in  the  land,  and  by  a  decree  stiarlng  in  the 
distribution  of  the  fund  arising  under  the  as- 
signment to  Gholson.  There  was  a  demurrer 
to  the  bill,  which  was  sustained  as  to  J.  M. 
Lewis.  T.  W.  Lewis  and  his  assignee  an- 
swer. Interposing  the  plea  of  the  statute  of 
limitations,  and  denying  that  any  fraud  was 
perpetrated  upon  the  complainant,  or  that  his 
vendor  had  concealed  the  state  of  the  title  to 
the  land.  The  suit  is  therefore  for  a  breach 
of  the  covenants  of  the  deed  of  Lewis  to  the 
complainant  The  defense  is  the  statute  of 
limitations  of  six  years.  The  reply  thereto, 
by  anticipation.  In  the  bill,  is  defect  in  the 
title,  fraudulently  concealed,  in  contempla- 
tion of  equity,  and  the  prompt  bringing  of 
this  suit  upon  Its  discovery.  Evidence  was 
adduced  bearing  upon  the  essential  Issue,  by 
both  parties.  The  chancellor  heard  the  cause 
June  11,  1895,  and  decreed.  In  substance: 
First.  That  the  defendant  Lewis  sold  the  land 
in  question  to  complainant,  representing  that 
he  had  an  absolute  title,  and  by  deed  with 
covenants  of  seisin  and  warranty,  when,  as  a 
matter  of  fact,  he  had  only  a  life  estate.  Sec- 
ond. That  the  defendant  Imew  at  the  time  he 


made  the  sale  that  he  had  only  a  life  estate. 
Third.  That  the  complainant  had  the  right  to 
rely  upon  the  representations  of  the  defend- 
ant with  respect  to  his  title.  Fourth.  That 
the  complainant  Is  not  chargeable  with  sucb 
negligence  or  carelessness  as  deprives  him  of 
his  right  to  relief  in  equity  because  be  failed 
to  go  to  another  county  and  examine  the  rec- 
ords to  ascertain  the  state  of  his  vendor's  title 
before  closing  the  trade.  Inasmuch  as  he 
brought  suit  In  a  month  after  discovering  that 
the  representations  of  the  defendant  as  to 
his  title  were  untrue.  Fifth.  That  the  stat- 
ute of  limitations  did  not  begin  to  run  until 
the  fraud  perpetrated  was  discovered  by  the 
complainant.  Sixth.  He  gave  a  decree  for 
the  difference  between  the  value  of  the  life 
estate  owned  by  the  defendant,  and  the  abso- 
lute estate  be  sold,  to  wit,  $3,500,  that  being 
the  difference  agraed  upon  by  the  parties. 
To  reverse  this  decree  the  defendants  carried 
the  case  to  the  supreme  court 

Two  errors  are  assigned:  First.  "The 
chancellor  was  in  error  In  holding  that  the 
cause  of  action  was  fraudulently  concealed, 
within  the  sense  of  the  law,  in  this  case." 
Second.  "As  a  matter  of  law,  a  concealmoit 
of  a  catise  of  action  In  a  case  of  this  kind 
does  not  prevent  the  running  of  the  statute, 
and  the  bidding  of  tbe  cfaancdlor  to  the  con- 
trary was  erroneoua"  The  court  has  had  the 
benefit  of  able  and  exhaustive  briefs  and 
arguments  from  counsel  of  the  contestants. 
They  have  collated  the  evldaice,  and  arrayed 
the  authorities.  In  support  of  their  respective 
contentions.  If  we  go  amiss  in  readilng  a 
correct  conclusion  It  will  not  be  the  result  of 
inattention  of  counsel  in  presenting  the  facts 
or  the  authorities;  nor.  In  our  opinion,  will  it 
result  from  any  tmcertalnty  as  to  the  law. 
The  difficulty  In  tbe  case,  as  we  see  it,  is  In 
the  application  of  well-established  principles 
and  mles  of  courts  of  equity  to  its  facts. 

We  find  the  foUowhig  facts:  (1)  Defendant 
sold  complainant  a  tract  of  land  situated  In 
Stewart  county,  representing  that  his  title 
thereto  was  abwriute,  when  he  had  only  a  life 
estate  in  it.  (2)  He  knew  before  and  at  the 
time  he  made  the  sale  and  executed  the  deed 
with  covenants  of  seisin  and  warranty,  con- 
veying an  estate  In  fee  simple,  that  he  held 
only  a  life  estate  in  the  land.  (3)  His  title  to 
the  land  passed  to  him  imder  the  will  of  his 
father,  and  this  wUI,  limiting  his  estate  in 
the  land  to  one  for  life,  was  a  matter  of  rec- 
ord In  Stewart  county  wh»i  the  sale  was 
made  to  complainant,  and  had  been  for  some 
years.  (4)  Ck>mplalnant  lived  in  Montgomery 
county,  but  was  occasionally  at  Dover,  the 
county  seat  of  Stewart  county,  where  this 
will  was  of  record.  (5)  He  never  examined 
the  records  of  Stewart  county  to  ascertain  the 
character  or  extent  of  the  title  of  his  vendor, 
but  relied  upon  the  clear  representations  made 
by  him  that  he  had  an  indefeasible  title.  (0) 
If  he  had  examined  the  records  of  Stewart 
county,  and  read  the  will,  it  would  have  dis- 
closed to  him  the  limitation  of  the  estate  in 
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his  vendor  to  be  one  for  life.  (7)  Lewis,  at 
and  before  the  sale,  waa  reputed  to  be  a  man 
of  meana,  and  stood  well  in  the  community 
for  Integrity  and  veracity.  (8)  The  sale  was 
made  to  Hemdon,  and  the  deed  executed  in 
Clarksvllle,  Montgomery  county.  (9)  Com- 
plainant never  suspected  that  hia  title  ob- 
tained by  the  deed  of  defendant  was  defect- 
Ire,  nor  discovered,  as  a  matter  of  fact,  that 
the  covenants  in  the  deed  executed  to  him  had 
been  breached,  until  about  a  month  before  he 
brought  this  suit 

It  is  conceded  that  the  covenants  ot  this 
deed  were  broken  as  soon  as  It  was  executed, 
and  that  a  right  of  action  then  existed  for  the 
breach.  It  is  also  conceded  that  more  than 
six  years  had  elapsed  before  suit  brought 
This  being  so,  It  is  conceded  that  the  statute 
of  limitations  of  ^x  years,  pleaded  in  the  an- 
swer, constitutes  a  perfect  defense,  unless 
there  is  in  the  cause  some  legal  obetade  to  Its 
operation.  The  Insistence  of  the  complainant  Is 
that  the  defense  of  the  statute  Interposed  is 
Inoperative,  because  there  was  a  fraudulent 
concealment  of  his  right  of  action,  or  the  de- 
fect necessitating  Its  enforcement  in  the 
courts.  The  reply  to  this,  on  the  i)art  of  de- 
fendant, is  twofold.  First,  that  there  was  no 
fraudulent  concealment,  in  the  sense  of  the 
law  In  respect  to  the  title  to  the  land  sold; 
second,  that,  if  there  was,  It  does  not,  In  this 
charactei  of  case,  stop  the  operation  of  the 
statute. 

In  support  of  bis  second  contention  Just 
stated,  counsd  for  defendant  cites  numerous 
authorities.  We  have  examined  all  of  them 
to  which  we  have  bad  access.  We  cannot 
accede  to  the  proposition  that.  If  there  was  a 
fraudulent  concealment  of  the  cause  of  action 
In  this  case,  the  statute  of  limitations  would 
nevertheless  opoate  as  a  bar  to  this  suit 
The  Tennessee  cases  cited  do  not,  as  we  un- 
derstand them,  sustain  It.  Most  of  them  are 
arrayed  in  the  able  opinions  of  Judge  Lurton 
In  Hughes  v.  Brown,  88  Tenn.  578,  13  8.  W. 
286,  and  in  Alvis  t.  Oglesby,  87  Tenn.  172, 
10  S.  W.  313.  The  writer  of  this  was  of 
counsel  for  Oglesby  in  the  case  supra,  in 
which  the  statute  of  limitations  was  applied 
In  his  favor.  The  learned  Judge,  In  the  opin- 
ion, held  It  to  be  a  well-settled  rule  In  courts 
of  equity  that  the  statutes  of  limitation  are 
applicable  in  every  case  in  equity,  when  the 
trust  is  not  a  technical  one,  of  which  courts 
of  equity  alone  take  cognizance.  Upon  this 
premise,  the  conclusion  reached  by  him  was 
logical  and  Irresistible,— that  a  suit  in  equity 
by  a  distributee  against  the  personal  repre- 
sentative, for  an  accounting,  or  a  devastavit, 
or  distributive  share,  whether  brought  tech- 
nically on  his  bond  or  otherwise,  is  barred, 
under  section  2776,  Code  1858,  within  10  years 
after  the  cause  of  action  has  accrued,  unless 
the  distributee  was  within  the  saving  clause 
of  the  section,  inasmuch  as  our  legislation 
had  conferred  Jurisdiction  upon  our  county 
and  circuit  courts,  concurrent  with  that  of 
the  chancery  court,  to  entertain  such  a  suit 


This  holding,  in  principle,  was  not  In  conflict 
with  previous  decUions;  for  although,  at  an 
early  date,  our  court  held  that  our  statute  of 
limitations  prescribing  that  certain  forms  of 
action  shall  be  brought  within  the  specified 
time  did  not,  in  terms,  apply  to  courts  of 
equity,  they  nevertheless  held  that  courts  of 
equity  were  bound  equally  with  couils  of 
law  where  tliere  was  a  remedy  at  law. 
Hickman's  I^essee  v.  Gaitber,  2  Terg.  200: 
Armstrong's  Heirs  v.  Campbell,  S  7erg.  232; 
Haynle  v.  Hall's  Ex'r,  5  Humph.  291;  and 
other  cases.  So  this  holding,  also,  involved, 
or  carried  In  Its  scope,  the  statement  or  prop- 
osition that  our  legieJatlon  embodied  In  the 
Code  changed  our  statutes  of  limitation  so 
that  the?  operated  upon  the  cause,  and  not 
upon  the  form  of  action.  But  we  do  not  un- 
derstand that  Judge  Lurton,  In  either  of  these 
cases,  advanced  the  proposition  or  announced 
the  principle  that  this  legislation  had  over- 
thrown the  doctrine  that  a  court  of  equity 
would  repel  the  operation  of  the  statute, 
where  It  was  interposed  in  a  case  in  which 
the  cause  of  action  had  been  fraudulently  con- 
cealed until  It  was  completed.  This  question 
was  not  before  him,  but  he  nevertheless  did 
say,  by  Implication,  that  delay  superinduced 
by  fraud  and  ocmcealment  would  furnish  an 
excuse,  in  reason,  for  not  bringing  the  suit 
Alvis  V.  Oglesby,  87  Tenn.  181,  10  a  W.  313. 
There  is  no  conflict  in  the  authorities,  that  a 
fraudulent  concealment  of  the  cause  of  action 
on  the  part  of  a  defendant  will  prevent  the 
operation  of  the  statute  of  limitations  In  his 
favor,  when  sued  in  a  court  of  equity.  As 
said  by  the  supreoie  court  of  the  United  States 
at  an  early  day,  "In  a  case  of  actual  fraud, 
we  believe  no  case  can  be  found  In  the  books 
In  which  a  court  of  equity  has  refused  ro 
give  relief  In  the  lifetime  of  either  of  the 
parties  upon  whom  the  fraud  Is  proved." 
Mlchoud  V.  Olrod.  4  How.  503.  The  rule  Is 
that  in  a  case  of  concealed  fraud,  time  will 
not  run  In  favor  of  the  defendant  until  the 
discovery  of  the  fraud,  or  until,  with  reason- 
able diligence.  It  might  have  been  discovered. 
Peck  V.  Bullard,  2  Humph.  41;  Klrby  v.  Rail- 
road Co.,  120.  U.  S.  130,  7  Si4>.  Ct  430; 
Bailey  v.  Glover,  21  WaU.  342;  Haywood  v. 
Marsh,  6  Yerg.  68;  Vance  v.  Mottl«y,  02 
Tenn.  310,  21  S.  W.  583.  Numerous  addi- 
tional cases  might  be  cited  from  this  and 
other  states.  As  said  by  a  learned  federal 
Judge,  "This  principle  is  too  well  settled  to 
require  the  citation  of  authorities."  Johnston 
V.  Roe,  1  Fed.  682.  But  a  statement  of  the 
principle,  and  a  pretty  full  collation  of  the 
authorities,  will  be  found  in  13  Am.  &  Eng. 
Enc.  Law,  pp.  680,  682,  and  notes.  The  con- 
flict In  the  courts  has  not  been  over  the  rule 
that  In  courts  of  equity  a  fraudulent  conceal- 
ment of  the  cause  of  action  wUl  prevent  the 
operation  of  the  statute,  but  whether  the  rule 
should  be  enforced  by  courts  of  law.  A  num- 
ber of  cases  illustrating  this  conflict  are  col- 
lated In  a  note  to  the  leading  case  of  Snod- 
giass  V.  Bank,  25  Ala.  161,  60  Am.  Dec.  505 
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et  seq.  The  numerical  weight  of  authority, 
if  not  the  weight  of  reason,  sustains  the  ap- 
plication of  the  rule  in  courts  of  law.  The 
supreme  court  of  Tennessee,  however,  at  an 
early  day,  when  the  remedies  and  relief,  as 
well  ajs  the  forms  of  procedure.  In  operation 
and  enforced  In  coui'ts  of  equity  and  In 
courts  of  law,  were  more  sharply  defined  than 
now,  announced  that  the  rule  was  applicable 
alone  In  equity.  Cocke  y.  McGlnnls,  Mart.  & 
v.  301;  Ueeves  v.  Dougherty,  7  Terg.  233; 
Armstrong's  Heirs  v.  Campbell,  3  Yerg.  202; 
Peak  V.  Budc,  S  Baxt  71.  And  it  was  held 
by  an  eminent  jurist  that,  where  courts  of 
law  and  equity  had  concurrent  jurisdiction  of 
a  subject,  equity  would  give  relief  when  fraud 
concealed  the  cause  of  action.  Sherwood  v. 
Sutton,  6  Mason,  143,  Fed.  Cas.  No.  12,782. 
The  courts  are  in  apparent  conflict  as  to 
what  conduct,  representations,  or  silent  omis- 
sions to  speak  out,  will  make  out  such  a 
cause  of  fraudulent  concealment  of  the  cause 
of  action  as  the  court  will  accept  as  an  ex- 
cuse for  the  delay  in  bringing  suit  And  the 
dlffiCDlty  In  this  case  is  foimd  at  this  point 
The  concealment  that  will  repel  the  plea  of 
the  statute  cannot  t>e  compressed  in  a  cate- 
gorical definition.  Like  "fraud,"  "negligence," 
"care,"  and  other  general  terms  used  in  the 
generalization  of  jurisprudence,  its  operative 
effect  in  deceiving  and  lulling  the  party  affect- 
ed Iqt  it  must  be  determined  by  the  particular 
facts  and  circumstances  appearing  in  each 
case.  General  rules  can  be  established,  and  It 
is  for  the  courts  to  apply  them  to  the  par- 
ticular facts  of  the  case  before  them,  so  that 
substantial  and  practical  justice  will  be  en- 
forced. These  general  rules,  thus  applied.  Im- 
ply that  cognizance  will  be  taken  of  the  rela- 
tions of  the  parties  dealing  with  each  other, 
and  of  the  customs  and  habits  of  the  people, 
and  the  ordinary  course  of  business  prevailing 
among  them,  in  reference  to  the  subject-mat- 
ter of  the  contract  WhUe  courts  have  re- 
fused to  lay  down  an  iron  role  as  to  what  is 
or  what  Is  not  fraud,  in  every  case,  they  have 
said  that  certain  conduct  or  representations 
amounted,  or  did  not  amount,  to  fraud,  under 
the  facts  of  the  cases  before  them.  An  ex- 
amination of  these  cases  will  aid  us  in  reach- 
ing a  terrect  conclusion  in  tills  case. 

Our  court,  as  early  as  1815,  at  Carthage, 
laid  down  the  principle  that,  "in  all  cases  of 
contract,  any  representation  of  a  falsehood, 
or  concealment  of  a  truth,  which,  if  correctly 
known,  would  prolaably  be  a  reason  for  mak- 
ing the  terms  of  the  contract  different,  will 
be  a  good  ground  for  rescinding  the  agreement 
in  a  court  of  equity."  "Equity,"  says  this 
pioneer  of  onr  jurisprudence,  "delights  In  do- 
ing justice.  It  delights  in  compelling  men, 
by  means  of  an  appeal  to  the  conscience,  to  do 
those  things  which  ought  to  be  done.  To  ef- 
fect so  desirable  an  object,  strict  regard  mast 
be  had,  that  no  one  is  permitted  to  enjoy 
property  which  has  heen  procured  through 
means  of  an  unreal  appearance  of  things, 
more  particnlnrly  If  that  appearance  is  the  re- 


sult of  the  fraudulent  machinations  of  tbe 
person  who  seelcs  to  be  availed  of  it"  White 
V.  Flora,  2  Overt,  426.  This  principle  has 
been  repeatedly  approved  since  in  this  state. 
Donelson  v.  Weakley,  3  Yerg.  106;  State  v. 
Jefferson  Turnpike  Co.,  3  Humph.  303;  Mnl- 
Uns  V.  Jones,  1  Head,  B17;  PhlUIps  v.  HolUs- 
ter,  2  Cold.  269;  Lewis  v.  McLemore.  10 
Yerg.  206,  209;  Merriwether  v.  Larmon.  3 
Sneed,  448.  So,  also,  it  is  settled  law  In  this 
state  that  if  a  misrepresentation  be  made  as 
to  a  material  fact,  and  the  other  party  is  in- 
duced to  act  upon  it  to  his  injury,  equity  will 
afford  relief,  although  tbe  party,  in  making 
the  representation,  was  laboring  under  a  mis- 
take in  regard  to  the  matter.  Authorities 
supra.  In  Oailoway  v.  Bradshaw  it  was  held 
that  where  the  vendor  represented  that  his 
title  to  a  whole  tract  was  good,  with  a 
knowledge  that  his  representation  was  un- 
true, such  representation  would  constitute 
fraud,  and,  on  that  ground,  vitiate  tbe  sale. 
6  Sneed,  70,  72.  And  in  such  case  the  party 
had  his  election  to  annul  the  trade,  or  to 
have  a  deduction  in  the  price  agreed  .to  be 
given,  to  the  extent  the  title  f&iled.  5  Sneed, 
70,  supra;  Wood  v.  Mason,  2  Cold.  253;  Mul- 
lins  V.  Aiken,  2  Heisk.  643;  McClure  v. 
Harris,  7  Heisk.  385.  So  it  seems  to  have 
been  held  in  the  early  case  of  Napier  v. 
Elam,  6  Yerg.  108,  that  where  a  purchaser 
of  land  is  induced  to  make  the  purchase  by 
fraud,  and  takes  title  with  or  without  cove- 
nants of  seisin,  he  is  entitled  to  a  rescission, 
and  that  the  concealment  of  prior  incum- 
brances (m  the  land  would  be  a  fraud,  al- 
though the  incumbrances  were  registered. 
The  principle  has  lieen  announced  in  numer- 
ous cases  in  this  state  that  the  confidence 
between  vendor  and  vendee,  where  there  are 
serious  defects  in  the  title  of  the  vendor,  and 
he  knows  it,  requires  that  the  defects  should 
be  stated  by  the  vendor  to  the  vendee,  and 
that  the  suppression  of  them  amounts  to 
fraud.  Ingram  v.  Morgan,  4  Humph.  66,  67. 
This  case  is  somewhat  analogous  in  its  main 
features  to  this.  In  accord  with,  and  citing 
it,  are  the  following  cases:  Woods  v.  North, 
6  Humph.  312;  Goodloe  ▼.  White's  Adm'r,  9 
Humph.  533;  Bamett  v.  Clark,  5  Sneed,  437; 
Young  V.  Butler,  1  Head,  649;  Balrd  v.  Good- 
rich, 5  Heisk.  24.  The  opinion  in  the  case  of 
Woods  T.  North,  supra,  was  delivered  ..-  that 
master  in  our  equity  law.  Judge  Green.  The 
facts  of  the  case  are  similar  in  many  respects 
to  those  appearing  in  tills.  In  that  case. 
North,  one  of  the  executors  of  the  will  of  his 
father,  at  a  sale  of  other  property  belonging 
to  the  estate,  offered  for  sale  the  tract  of 
land  in  controversy;  represenliug  that  as  ex- 
ecutor, be  had  a  right  to  sell  and  convey  the 
same.  Tbe  complainant  became  the  purchas- 
er, and  North,  as  executor,  executed  to  him  a 
deed  with  corenants  that  he  was  seised,  and 
had  a  good  right  as  executor,  to  convey.  Tiie 
will  of  his  father  conferred  no  power  upon 
the  executors  to  sell,  and  hence  his  deed 
vested  no  title  in  the  complainant     The  pur- 
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chaser  filed  a  bill  to  set  aside  bis  contnct  of 
purchase.  Before  the  cause  was  beard,  there 
was  a  decree  for  the  sale  of  the  land  of  the 
testator  of  North  for  partition  among  heirs. 
At  the  sale  thereof  under  this  proceeding, 
North,  the  defendant,  became  the  purchaser, 
and,  in  the  pending  case,  offered,  in  his  Indl- 
Tidual  capacity,  to  make  a  good  title  to  the 
complainant.  The  chancellor  decreed  a  re- 
scission of  the  contract,  and  North  appealed. 
Judge  Green  held  that  there  was  no  error  in 
the  decree  for  rescission,  saying:  "The  very 
proposition  to  sell  the  land  as  executor  was  a 
species  of  fraud.  Persons  who  go  to  a  pub- 
lic sale  of  a  deceased  person's  estate  are  not 
In  the  habit  of  scrutinizing  the  provisions  of 
the  wUl  to  judge  of  the  extent  of  the  execu- 
tor's power.  They  talie  it  for  granted  he  has 
a  good  right  to  sell  all  the  property  he  ofTers 
to  the  bidders.  When  he  thus  ofTers  the  prop- 
erty for  sale,  it  Is  a  representation  that  he 
has  a  right  to  sell;  and  by  reason  of  his  sit- 
tiation  he  gains  the  confidence  of  bidders,  who 
are  deceived  thereby,  if  he  hare  no  power  to 
make  the  sale.  Whether  he  Intends  corrupt- 
ly to  defraud  the  purchaser  or  not,  the  effect 
is  the  same.  The  bidder  is  deceived  by  the 
false  representation,  and  ought  to  be  relieved." 
In  this  case  the  simple,  plain  facts  are  that 
the  defendant  Lewis,  at  the  time  he  sold  this 
laud  to  complainant,  was  reputed  to  be  in 
good  circumstances.  He  liad  the  standing  of 
a  gentleman,  and  was  regarded  as  a  gentle- 
man of  veracity  and  integrity  by  his  neigh- 
bors and  by  complainant.  He  and  complain- 
ant had,  on  one  or  more  occasions  before  the 
sale,  talked  about  this  land;  and  complainant 
had  expressed  a  desire  to  buy  it,  as  it  ad- 
joined a  tract  of  land  he  already  owned,  and  , 
he  wanted  it  to  attach  it  to  the  land  he  own- 
ed, and  make  a  stock  farm  out  of  them.  De- 
fendant Iiewls  met  complainant  In  the  To- 
bacco Exchange  in  Clarksville,  and  mention- 
ed the  land;  telling  him  that  another  party 
wanted  it,  and  that  he  bad  better  buy  it  if 
he  desired  to  get  it.  Defendant  was  asked 
hlB  price,  and  he  said  $8,000,  telling  the  com- 
plainant that  he  had  a  good  and  Indefeasible 
title.  Complainant  promptly  accepted  bis 
terms,  and  the  trade  was  consummated  and 
the  deed  executed.  That  complainant  relied 
upon  the  assurances  of  the  defendant  that 
be  had  a  perfect  title  is  l>eyond  dispute,  in 
the  light  of  this  record.  That  defendant  did 
not  have  such  a  title,  and  luiew  it  at  the  time 
he  made  the  representation,  is  equally  clear 
to  our  minds  from  the  record.  Under  this 
state  of  facts,  the  able  counsel  for  appellant 
insists  that  complainant  had  no  right  to  rely 
upon  the  representation  of  Levris,  and  that 
business  prudence  would  have  dictated  to 
him  to  examine  the  records  of  Stewart  coun- 
ty, where  the  land  was,  and  if  he  had  the  ex- 
tent of  the  title  of  l!ewis  would  have  been 
revealed  to  him.  In  this  connection,  the  in- 
sistence of  counsel  for  I«wi8  Is  that  mere 
silence,  or  the  mere  misrepresentation  of 
facts.  Is  not  sufficient,  but  there  must  be  some 


suppression  of  evidence,  fraudulently  made, 
by  a  trick,  artifice,  or  contrivance,  intended  to 
allay  suspicion  and  prevent  inquiry,  in  order 
to  avoid  the  operation  of  the  statute,  espe- 
cially where  there  is  do  fiduciary  relation. 
In  supitort  of  this  position  he  cites  Wood  v. 
Carpenter,  101  U.  S.  135;  BaUey  v.  Glover,  21 
Wall.  347;  Upton  v.  McLaughlin,  105  U.  S. 
640;  Norris  v.  Haggln,  136  U.  S.  386,  10  Sup. 
Ct.  942;  McKown  v.  Whitmore,  31  Me.  448; 
Kouse  V.  Southard,  39  Me.  404;  Peck  v.  Bui- 
lard,  2  Humph.  41;  Haynle  v.  Hall's  Ex'r,  5 
Humph.  290;  McLain  v.  Ferrell,  1  Swan,  48. 
We  have  examined  all  these  cases.  The  lan- 
guage of  the  opinions  delivered  in  them  must 
lie  read  in  reference  to  the  facts  appearing 
in  them.  Upon  their  facts,  they  are  not 
determinative  of  tbis  case,  one  way  or  the 
other.  Underlying  all  these  cases  holding 
that  the  statute  was  oi)erative,  It  was  held 
either  that  there  was  no  concealment  of  the 
cause  of  action,  or  that  the  party  seeking  to 
avoid  the  statute  was  guilty  of  some  negli- 
gence, or  failure  to  investigate,  when  the  cir- 
cumstances surrounding  the  transaction 
should  have  excited  bis  suspicion.  We  have 
seen  no  better  or  clearer  statement  of  what 
constitutes  a  fraudulent  concealment  than  Is 
found  in  the  text  of  an  eminent  author. 
"Whenever,"  says  he,  "the  vendor  occupies 
an  established  tiducrary  relation  towards  the 
buyer,  independent  of  the  contract,  a  full  dis- 
closure is  demanded.  Any  suppression  or 
silence  as  to  material  facts  which  would  in 
any  degree  tend  to  prevent  the  sale  is  clearly 
a  fraudulent  concealment.  The  utmost  good 
faith  and  openness  is  required  of  vendors 
occupying  such  relations.  Equity  and  law 
will  go  further  than  this.  Not  only  where 
the  vendor  thus  occupies  a  fiduciary  position 
towards  the  purchaser.  Independently  of  the 
sale,  but  also  where,  in  the  very  contract  of 
sale  itself,  or  in  the  negotiations  preliminary 
to  it,  the  purchaser  expressly  reposes  a  trust 
and  confidence  in  the  vendor,  and  where, 
from  the  very  circumstances  of  that  trans- 
action, or  from  the  acts  or  relations  of  the 
parties  in  connection  with  it,  such  a  trust 
and  confidence  reposed  by  the  purchaser  is 
necessarily  implied  In  the  contract  of  sale,  it 
is  the  duty  of  the  vmdor  to  make  a  like  dis- 
closure, and  his  failure  to  do  so  is  a  fraudu- 
lent concealment."  2  Pom.  Eq.  Jur.  i  904. 
See  note  2  for  cases  illustrating  the  princi- 
ple when  the  confidence  or  trust  reposed 
must  be  inferred  from  the  trade  itself,  and  its 
circumstances.  This  case  does  not  rest  upon 
a  mere  failure  to  disclose.  The  vendor  as- 
serted bis  title  to  be  perfect,  when  he  knew 
it  was  not  Under  our  authorities,  this  was 
fraud.  The  question  Is,  was  his  fraud  con- 
cealed, in  the  sense  of  the  law?  The  argu- 
ment of  counsel  of  appellant  Is  that  his  client 
must  have  resorted  to  some  trick  or  device 
to  prevent  investigation  on  the  patt  of  his 
vendee.  In  other  words,  it  Is  insisted  that 
It  was  the  duty  of  the  purcluser.  notwith- 
standing the  positive  and  clear  assertion  of 
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the  possession  of  a  good  title  by  the  vendor, 
to  use  some  affirmative  means  to  discover  the 
falsehood  of  the  vendor,  and  that  if  he  does 
not  he  Is  negligent,  and  there  is  no  fraudu- 
lent concealment.  We  cannot  assent  to  this 
proposition.  In  the  unqualified  sense  in  which 
it  is  stated.  We  do  not  dispute  the  rule.  In 
its  proper  application,  that  the  means  of 
laiowledge  Is  equivalent  to  knowledge.  But 
all  fraud  might  lie  discovered,  if  all  means 
of  knowledge  were  used.  If  a  purchaser  of 
land,  after  a  positive  assertion  by  his  vendor, 
reputed  and  believed  to  be  a  gentleman  of  in- 
tegrity and  veracity,  that  hla  title  Is  good 
and  indefeasible.  Institutes  an  Inquiry  for 
himself,  and  the  means  of  obtaining  the  truth 
are  open  to  him,  he  must  pursue  his  Inquiry 
with  proper  diligence,  and  in  such  case  he  is 
properly  chargeable  with  what  he  could  have 
discovered.  But  we  deny  the  soundness  of 
the  doctrine  that  one  gentleman  is  guilty  of 
censurable  negligence  or  laches  in  believ- 
ing in  the  truth  of  an  assertion  made  by  an- 
other, with  whom  he  is  trading,  relative  to 
the  title  of  property  he  is  purchasing.  Nor 
will  his  belief  in  its  truth,  acted  on  and  relied 
on  without  Investigation,  relieve  the  other 
from  all  the  consequences  of  bis  fraud,  if  his 
assertion  as  to  his  title  be  knowingly  false. 
2  Pom.  Eq.  Jur.  f  918,  and  note.  Unless 
there  is  somethiug,  or  some  circumstance  or 
incident  connected  with  the  trade,  calculated 
to  arouse  a  suspicion  and  put  one  on  inquiry, 
gentlemen  dealing  with  each  other  have  the 
right  to  rely  upon  the  clear  assertions  of  fact 
made  the  one  to  the  other  relative  to  the  sub- 
ject-matter of  their  trade.  To  hold  other- 
wise would  be  a  reproach  to  our  Jurispru- 
dence, and  the  rule  involved  in  such  holding 
would  be  destructive  of  that  confidence  be- 
tween man  and  man  which  a  sound  equity 
ought  to  delight  to  protect  with  ail  available 
safeguards.  We  see  no  error  in  the  decr^ 
of  the  chanceUor,  and  it  is  affirmed,  with 
costs. 

NEIL  and  BARTON.  33.,  concur. 

Aftirmed  oially  by  -saprcme  court,  March  5, 

lo9o« 


HARDINa  et  aL  v.  MONTAGUE  et  aL 

(Court   of   Chancery   Appeals   of   Tennessee. 
Feb.  1.  1886.) 

ESTOPPEI,  —  TiTLB    TO    RSAL    ESTATB  —  IS'!IOCI!(T 
PURCBASCn. 

A  conveyance  of  property  wan  made  to 
a  man  and  his  "wife,  Anna.^'  At  the  time,  he 
was  a  widower,  his  deceased  wife's  name  hav- 
ing been  Anna.  A  few  days  after  the  convey- 
ance,  he  again  married,  the  name  of  his  second 
wife  also  being  Anna,  and  from  that  time  they 
occuiiicd  the  property  together.  In  litigation 
growing  out  of  the  conveyance,  the  wife  was 
made  a  party,  and  treated  by  all  parties,  in- 
cluding her  husband,  as  being  one  of  the  gran- 
tees, was  supposed  to  be  such  by  their  attorney, 
and  by  the  final  ilecree  was  aajudged  to  be  a 
Joint  owner  of  the  property.     HeU,  that,  as 


against  her  grantee,  who  bonght  after  the 
death  of  her  husband,  in  reliance  npon  the  title 
shown  by  an  abstract,  and  the  opinion  of  the  at- 
torney, the  heirs  of  her  husband  were  estopped 
to  claim  title  to  the  projierty. 

Appeal  from  chancery  court,  Davidsou 
county;  A.  J.  Cartwrlght  Special  Chancel- 
lor. 

Bill  filed  by  Harry  Harding  and  others 
against  Frank  Montague  and  others.  De- 
cree for  complainants,  and  a  number  of  the 
defendants,  heirs  of  Caroline  Jacobus,  ap- 
peal.   Reversed. 

John  P.  Helms,  for  appellants.  A.  G.  Mer- 
ritt  and  John  D.  Brien,  for  appellees. 

NEIL,  J.  This  is  a  suit  brought  by  the 
heirs  at  law  of  one  Jorian  Bransford,  to  re- 
cover a  lot  in  the  city  of  Nashville.  A  por- 
tion of  this  lot  was,  at  the  beginning  of  the 
litigation,  in  the  possession  of  the  defend- 
ants Frank  Montague  and  Eliza  Montague, 
claiming  as  heirs  at  law  of  Anna  Bransford, 
the  wife  of  Jordan  Bransford.  Against 
these  defendants  there  was  a  decree  below, 
and  they  have  not  appealed.  Another  por- 
tion of  the  lot  was,  at  the  beginning  of  thi> 
suit,  in  the  possession  of  Caroline  Jacobus, 
and  is  now  in  possession  of  her  heirs  at  law, 
she  having  died  pending  the  litigation.  They 
claim  under  a  conveyance  made  by  said 
Anna  Bransford  to  the  said  Caroline  Ja- 
cobus. There  was  also  a  decree  rendered 
below  against  these  defendants,  and  they 
have  appealed,  and  assigned  errors  upon  the 
action  of  the  chancellor. 

The  facts  are  as  follows:  February  24, 
1874,  Jordan  Bransford  Intermarried  with 
Anna  White,  and  they  lived  together  as  hus- 
band and  wife  until  her  death,  on  the  23d 
day  of  December,  1880.  On  the  24th  day  of 
November,  1881,  Jordan  Bransford  married 
another  woman  of  the  name  of  Anna,— one 
Anna  Hughes.  All  the  litigation  has  arisen 
from  this  fact,  that  Jordan  Bransford  had 
two  wives,  each  of  the  name  Anna.  Be- 
tween the  date  of  the  death  of  the  wife 
Anna  White,  and  the  marriage  with  the 
wife  Anna  Hughes,— that  is  to  say.  on  the 
3d  day  of  November,  1881,— a  deed  to  the 
lot  in  controversy  was  executed  to  "Jordan 
Bransford  and  his  wife.  Anno,"  by  the  trus- 
tees of  the  Mount  ZIon  Baptist  Church. 
From  the  date  of  Jordan  Bransford's  mar- 
riage with  his  last  wife,  until  his  death,  on 
the  day  of  January,  1890,  they  occu- 
pied the  property  together;  and,  after  the 
death  of  said  Jordan,  his  widow  occupied 
the  lot,  as  an  entirety,  until  September  l(i. 
1890,  when  she  conveyed  to  Caroline  Ja- 
cobus the  portion  of  said  lot  which  is  now 
sought  to  be  recovered  from  her  children. 
She  continued  to  live  op  the  remaining  por- 
tion of  said  original  lot  until  her  death,  on 
the  3d  of  April,  1803.  The  bill  was  filed 
June  27,  1893.  Mrs.  Jacobus  paid  Anna 
Bransford  $175  for  the  portion  of  the  lot 
which  she  purchased,  and  all  but  $60  of  this 
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money  was  used  by  said  Anna  in  paying 
taxes  upon  tbe  property  and  connsel  fees 
incurred  by  her  and  ber  husband  in  defense 
of  the  property,  a  subject  which  will  be 
hereafter  more  particularly  referred  to.  Mrs. 
Jacobus,  shortly  after  ber  purchase,  caused 
to  be  erected  upon  her  lot  a  nice  brick  cot- 
tage, at  an  expense  of  $1,300  to  $1,400. 

Complainants  base  their  claims  to  this 
property  upon  the  strict  technical  ground 
that  at  the  time  tbe  deed  was  made  to  "Jor- 
dan Bransford  and  his  wife,  Anna,"  there 
was  no  "wife  Anna,"  and  hence  the  deed 
was  merely  to  Jordan  Bransford,  and  that, 
be  having  died,  they  are  entitled  to  it  as 
heirs  at  law;  they  being  in  fact  the  only 
heirs  at  law  of  Jordan  Bransford.  The  de- 
fendants rely  upon  the  defense  of  innocent 
purchaser  and  estopi>el.  The  facts  applica- 
ble to  this  particular  aspect  of  the  case  are 
as  follows:  As  before  stated,  the  deed  was 
made  November  3,  1681,  to  Jordan  Brans- 
ford and  wife,  Anna;  and  Jordan  Bransford 
and  the  woman  Anna  who  became  his  wife 
November  24,  1881,  began  to  occupy  the  land 
together  Immediately  upon  the  marriage, 
and  continued  to  occupy  it  for  the  length  of 
time  before  stated.  February  14,  1888,  a  bill 
was  filed  in  the  chancery  court  of  Davidson 
county  against  said  Jordan  Bransford  and 
his  wife,  Anna,  concerning  said  property; 
the  style  of  tbe  case  being  "J.  W.  Boyd  et 
al.  V.  Jordan  Bransford  and  Wife."  The 
purpose  of  this  suit  was  to  declare  the  deed 
to  the  property  now  in  controversy,  which 
had  been  made  to  Jordan  Bransford  and 
wife,  Anna,  void,  because  of  the  want  of 
authority  in  the  trustees  and  officers  of 
Mount  Zlon  Baptist  Gburcb  to  make  the 
deed.  The  deed  was  declared  Invalid  by 
tbe  chancery  court,  but,  upon  appeal  to  the 
supreme  court,  this  decree  was  reversed, 
and  the  defendants  to  tbat  suit,  Jordan 
Bransford  and  his  wife,  Anna,  were  decreed 
to  be  the  owners  of  the  property;  tbe  said 
wife  so  decreed  to  be  the  owner  along  with 
said  Jordan  being  his  last  wife,  formerly 
Anna  Hughes,  and  who  subsequently  be- 
came the  vendor  of  tbe  defendant  Jacobus. 
The  said  Jordan  Bransford  died  tbe  day 
after  this  decree  was  pronounced  by  the 
supreme  court,  and  it  was  actually  entered 
upon  tbe  minutes  tbe  day  after  his  death. 
The  said  Anna  was  made  a  defendant  to  tbe 
bill,  and  proceeded  agrainst  as  a  party  in  in- 
terest, and  so  treated  by  her  husband  dur- 
ing tbe  litigation.  Upon  this  subject,  we 
quote  from  the  deposition  of  Mr.  Helm,  who 
was  the  solicitor  of  .Jordan  Bransford  and 
wife  in  that  case.  He  says:  "They  were 
both  impleaded  as  owners  of  said  property 
in  said  suit  of  J.  W.  Boyd  and  others,  afore- 
said; and  the  supreme  court,  by  its  decree, 
affirmed  their  claims  of  ownership;  and  I 
bad  never  heard  a  whisper  of  the  state  of 
facts  now  claimed  to  have  existed,  that 
there  was  another  Anna  Bransford,  who  bad 
died  before  the  making  of  said  deed  of  the 


church  to  Bransford  and  wife,  Anna.  Jor- 
dan Bransford  and  wife,  Anna,  who  were 
both  at  my  office  frequently,  consulting 
about  their  defense  to  satd  Boyd  suit  afore- 
said, never  even  as  much  as  intimated  such 
a  thing."  After  Jordan  Bransford  died,  and 
negotiations  for  a  sale  of  the  property  arose 
between  Anna  Bransford  and  Mrs.  Jacobus, 
or  the  husband  of  Mrs.  Jacobus  acting  for 
her,  Mr.  Jacobus  procured  from  an  abstract 
company  in  the  city  of  Nashville  a  regular 
abstract  of  the  title.  In  this  abstract  ap- 
peared proper  references  to  the  decrees  in 
the  Boyd  suit,  and  particularly  the  decree 
of  the  supreme  court,  which  contained  the 
following  language,  as  shown  by  sa^d  ab- 
stract: "•  •  •  Tbat  in  the  decree  of  tbe 
court  below,  there  is  error,  and  the  same  is 
reversed,  and  complainant's  bill  dismissed, 
at  their  costs  both  in  this  court  and  the  court 
below;  and  tbe  cause  will  be  remanded  to 
the  chancery  court,  to  the  end  that  tbe  re- 
ceiver may  pass  bis  accounts,  and  be  dis- 
charged, and  tbe  defendants  may  have  a 
writ  of  possession  if  desired,  to  place  them 
in  possession  of  their  said  property  In  ques- 
tion in  this  cause."  Mr.  Helm,  speaking  of 
this  abstract,  says:  "Jacobus  brought  to  me 
an  abstract  to  the  title  of  said  property, 
which  I  examined,  and  found  the  title  clear 
and  unincumbered,  and  so  reported  to  Mr. 
Jacobus,  and  upon  this  opinion  Jacobus 
closed  the  trade;  and  I  wrote  the  deed, 
wbicb  Anna  Bransford  duly  executed  Octo- 
ber 23,  1890  (same  Exhibit  A  to  answer 
herein),  and  Jacobus  then  paid  over  the  pur- 
chase money  all  In  cash,  $175.  •  •  •  The 
said  Anna  Bransford  claimed  to  be  seised  in 
fee  of  said  property  at  the  time  sbe  sold  to 
Jacobus;  and  I,  as  the  attorney  for  her  and 
her  husband  in  said  suit  aforesaid,  was  dear- 
ly of  tbe  opinion  that  she  was  so  seised,  and 
that  her  title  was  perfect  to  said  property, 
and  that  she  had  a  perfect  right  to  sell  and 
convey  same;  and  I  so  advised  Mr.  Ja- 
cobus, defendant  in  this  case,  and  be  relied 
upon  my  opinion  as  to  the  title  exclusively 
In  making  tbe  purchase."  From  this  recital 
of  facts  by  Mr.  Helm,  wbicb  we  adopt  as 
true,  there  can  be  no  doubt  that  Jacobus 
bought  in  the  full  belief  tbat  tbe  last  wife 
of  Jordan  Bransford  (Anna  Hughes)  was  the 
wife  "Anna"  intended  in  the  deed,  and  that 
she  was  so  held  out  to  tbe  public  by  Jordan 
Bransford.  There  can  be  no  doubt  that  the 
Boyd  litigation  was  conducted  all  through 
upon  tbat  idea,  and  as  little  doubt  that  this 
was  done  with  the  sanction  and  active  par- 
ticipation of  Jordan  Bransford  himself.  Un- 
der such  circumstances,  he  would  be  estop- 
ped to  assert  tbe  contrary  as  against  any 
one  dealing  in  tbe  property  on  tbe  assump- 
tion of  the  truth  of  tbe  fact  He  being  es- 
topped, his  heirs  would  also  be  estopped. 
This  case  falls  within  the  principle  of  the 
following  cases:  Howard  v.  Massengale,  13 
Lea,  577;  Ker bough  v.  Vance,  6  Baxt  110, 
114;  Nelson  v.  Claybrooke,  4  Ijea,  637.   The 
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result  1b,  the  cbancellor's  decree  Is  reversed, 
and  complainant's  bill,  as  to  tbe  Jacobus  de- 
fendants, dismissed,  with  costs. 

BARTON  and  WILSON,  JJ..  concur. 

AiBrmed  orally  by  supreme  court,  March  7, 
1800. 


AMERICAN   NAT.   BANK  t.   NASHVILLE 
WAREHOUSE  &  ELEVATOR  00. 

(Court  of  Chancery  Appeals  of  Tennessee. 
March  4.  1886.) 

CORPORATIOKS  —  TraSSPBB  OF    StOCX  —  TlTtE   TO 

DiTiDBNDS — 8bt-Off—Pabtneb8hip  Debts 
— Eqd.tablb  Set-Ofp. 

1.  Where  the  by-laws  of  a  corporation  pro- 
Tided  that  the  stock  should  be  transferable 
only  on  the  books  of  the  company,  such  pro- 
Tision  was  for  the  protection  of  the  company 
only,  in  payment  of  dividends,  etc.,  and  did  not 
entitle  the  corporation  to  set  off  the  dividends 
due  a  stockholder  in  payment  of  a  debt  due  the 
corporation  where  it  had  actual  notice  of  the 
transfer  of  the  stock. 

2.  A  corporation  may  not  apply  the  divi- 
dends due  to  an  individual  stockholder  to  the 
payment  of  a  debt  due  to  the  corporation  from 
a  partnership  of  which  the  stockholder  Is  a 
member. 

3.  Equitable  set-off  cannot  be  pleaded  by 
way  of  answer,  but  the  relief  must  be  invoked 
by  original  bill  or  by  cross  bill. 

Appeal  from  chancery  court,  Davidson 
county;   Thomas  H.  Malone,  Chancellor. 

Bill  by  the  American  National  Bank  against 
tbe  Nashville  Warehouse  &  Elevator  Com- 
pany. There  was  a  decree  for  complain- 
ant, and  defendant  appeals.    Affirmed. 

Vertrees  &  Vertrees,  for  appellant.  J.  M. 
Gant  and  J.  S.  Pllcher,  for  appellee. 

NEIL,  J.  This  bill  Is  filed  by  tbe  com- 
plainant to  collect  a  dividend  declared  by  the 
defendant  company  upon  certain  stock  stand- 
ing In  the  name  of  L.  H.  Lanier,  Jr.,  at  the 
date  of  tbe  declaration  of  the  dividend,  on 
the  books  of  the  company,  while  tbe  certill- 
eates  had  been  in  fact  transferred  by  indorse- 
ment and  delivery  thereof  to  tbe  complain- 
ant. Tbe  defense  is  set-off  for  a  debt  alleged 
to  be  due  from  a  firm  of  which  said  Lanier 
was  a  member  to  the  defendant  company. 
Tbe  firm  from  which  this  indebtedness  Is 
claimed  was  tbe  firm  of  Lanier  &  Burnett. 
Tbe  chancellor  decreed  In  favor  of  tbe  com- 
plainant, and  the  defendant  has  filed  the  rec- 
ord for  error,  and  assigned  errors. 

The  facts  are  as  follows:  L.  H.  Lanier 
was  the  holder  and  owner  of  63  shares  of  $100 
each  ($0,300)  in  the  Nashville  Warehouse  & 
Elevator  Company.  These  shares  had  been 
owned  by  blm,  and  bad  stood  In  his  name  on 
tbe  books  of  the  company  from  1882  until  the 
5th  day  of  July,  1882.  On  that  day  he  bor- 
rowed from  tbe  complainant  $8,200,  executing 
bis  note  therefor,  payable  on  demand.  At 
tbe  same  time,  and  in  consideration  of  snch 
kNUi,  be  indorsed  said  stock  certificates  to  the 


complainant  bank  as  security  upon  said  VoBtn, 
and  delivered  the  said  certificates,  so  Indorsed, 
to  tbe  complainant  at  the  time.  No  transfer,, 
however,  was  made  npon  tbe  books  of  the  de- 
fendant comi)any  until  tbe  14th  day  -of  No- 
vember, 1893.  On  that  day  the  complainant 
bank  presented  the  certificates,  duly  Indorsed, 
and  the  sbares  were  then  transferred  to  It. 
The  by-laws  of  the  company  provide  that  the 
stock  of  the  company  shall  be  divided  into 
shares  of  $100  each,  and  that  they  shall  be 
assignable  and  transferable  only  on  the  books 
of  the  company.  Tbe  defendant  company  bad 
no  knowledge  of  the  transfer  of  tbe  stock 
certificates  to  the  complainant  until  November 
14,  1893,  nor  did  tbe  complainant  company 
have  any  knowledge  of  the  before-mentioned 
by-law.  Tbe  dividend  In  question  was  de- 
clared July  8,  1883,  and  amounted  to  $441, 
and  was  pa}  able  In  90  days  from  July  8,  1893; 
and,  according  to  tbe  declaration  of  said  divi- 
dend, notes  were  to  be  given  therefor  to  all 
the  shareholders,  payable  In  00  days.  When 
this  dividend  was  declared, — that  Is,  on  July 
8,  1893,— tbe  said  firm  of  Lanier  &  Burnett 
owed  the  defendant  more  than  $000,  money 
which  they  bad  contracted  to  pay  to  tbe  de- 
fendant on  the  lease  of  certain  property; 
and  on  the  14th  day  of  Novemlier,  1893,  this 
Indebtedness  had  grown  to  $l,3ffi.  On  tbe 
date  last  mentioned  the  complainant  presented 
to  the  defendant  an  order  for  said  dividend, 
addressed  to  the  defendant's  superintendent, 
Mr.  McCarthy,  as  frtlows:  "Dear  Sir:  You 
will  please  pay  to  the  American  National 
Bank  div.  on  stock  standing  In  my  name  on 
the  books  <tt  your  company.  Tbe  bank  will 
call  on  yon  to  transfer  tbe  stock  to  It,  which 
please  do,  as  It  has  been  held  by  them  as 
collateral  for  a  long  time,  and  Is  pnH>erly 
indorsed  by  me.  Yours,  truly,  L.  H.  Lanier, 
Jr."  The  only  dividend  then  standing  In 
Lanier's  name  on  the  books  of  the  company 
was  the  one  declared  July  8,  1S98.  No  note 
had  beesa  given  to  Mr.  Lanier  for  this  divi- 
dend, although  notes  for  their  respective  divi- 
dends bad  been  issued  to  all  tbe  other  stock- 
holders. The  facts  attending  this  failure  to 
issue  a  note  to  Mr.  Lanier  are  that  at  tbe 
monthly  meeting  of  tbe  directors  of  the  de- 
fendant company  on  August  16,  1883,  Mr.  Mc- 
Carthy, Its  superintendent,  reported  that  all 
the  notes  for  the  dividend  of  July  8,  1893,  had 
been  delivered,  except  the  note  to  Mr.  Lanier, 
and  that  this  had  been  held  back  on  account 
of  tbe  indebtedness  of  Lanier  &  Burnett  to 
the  company.  The  following  action  was  tak- 
en upon  this  matter  by  the  board  of  directors 
as  shown  from  tbe  minutes  of  the  board: 
"On  motion  the  superintendent  was  Instructed 
to  again  call  cm  Messrs.  Lanier  &  Burnett, 
and  procure  from  them  a  written  request  or 
authority  for  us  to  re-rent  the  Merchants' 
Warehouse,  and  an  order  from  Mr.  Lanier 
authorizing  tbe  company  to  place  bis  dividend 
on  the  stock  In  the  company  to  the  credit  of 
Lanier  &  Burnett's  account.  Carried."  It 
appears  that  Mr.  McCarthy  did  call  upon  Mr. 
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Lanier,  and  talked  with  him  Tq>on  thlB  Bobject, 
but  tbe  testimony  as  to  what  hapi)ened  at  thia 
Interview  is  so  hopelessly  In  conflict  that  the 
«ourt  is  unable  to  make  any  d^nite  state- 
ment as  to  It  farther  than  that  It  is  not 
proren  that  lilr.  Lanier  made  any  agreement 
Aboat  the  application  of  this  dividend  upoa 
the  indebtedness  of  Lanier  &  Burnett  to  the 
defendant  coi^pany.  The  next  occurrence  in 
connection  with  this  dividend  is  the  presenta- 
tion of  the  «vder  for  the  dividend  by  the  com- 
plainant company  to  Mr.  McCarthy  on  No- 
vember 14,  1893,  already  stated.  When  Mr. 
Berry,  the  complainant's  president,  presented 
this  order  to  Mr.  McCarthy,  the  latter  stated 
to  Mr.  Berry  that  Lanier  &  Burnett  were  in- 
debted to  the  Nashville  Warehouse  &  Eleva- 
tor Company,  and  he  thought  it  was  the  In- 
tention of  the  board  of  directors  to  appropri- 
ate Lanier's  dividend  to  Lanier  &  Burnett's 
debt.  He  said,  however,  that  the  board  of 
'dlrectWB  of  the  Nashville  Warehouse  &  Ele- 
vator Company  would  meet  that  night  or  the 
next,  and  he  would  advise  the  complainant 
company  what  their  determination  was. 
After  this  the  defendant  notified  the  com- 
plainant that  it  declined  to  pay  the  dividend. 
The  bill  in  this  case  was  filed  November 
28,  18S3,  and  on  November  30,  1893,  the  de- 
fendant company  entered  a  credit  to  the  ac- 
connt  of  Lanier  ft  Burnett,  as  follows:  "1883. 
Nov.  30.  By  L.  H.  Lanier,  dividend  note, 
:^441.00."  There  is  a  minute  of  the  defend- 
ant company  copied  into  the  transcript,  of 
■date  November  23,  1893,  which  reads  as  fol- 
lows: "The  superintendent  and  treasurer  re- 
ported that  Mr.  Lanier  had  given  the  Amer- 
ican National  Bank  an  order  on  oar  com- 
pany for  the  dividend  on  his  stock.  This 
dividend  had  been  placed  to  the  credit  of 
Lanier  &  Burnett's  account"  As  seen,  bow- 
ever,  from  the  actual  entry  on  the  account, 
the  credit  was  not  entered  until  after  this, 
«n  November  30th.  It  Is  also  apparent  from 
what  passed  between  Mr.  Berry  and  Mr.  Mc- 
Carthy that  on  November  14th  there  had 
been,  up  till  that  time,  no  actual  decision  on 
the  part  of  the  company  to  apply  this  divi- 
dend to  the  Indebtedness  of  Lianler  &  Bur- 
nett The  minute  last  quoted  does  not  nnder- 
take,  of  Itself,  to  make  an  application  of  the 
dividend,  but  recites  historically  that  the 
dividend  had  been  placed  to  the  credit  of 
Lanier  &  Burnett's  account;  but  there  is  no 
«Tidence  of  tliis  upon  the  books  of  the  com- 
pany, or  In  its  prior  minutes,  as  far  as  dis- 
closed in  the  proof,  nor  is  there  any  support 
for  this  liistorlcal  statement  in  the  surround- 
ing facts  and  circumstances  appearing  in  evi- 
dence. We  must  find  that  the  actual  applica- 
tion was  not  made  until  November  30th. 
There  is  some  testimony  given  by  the  officers 
■oi  the  company  to  the  ettect  that  the  dividend 
note  was  withheld  on  account  of  the  indebt- 
edness of  Lanier  &  Burnett  to  the  company, 
«nd,  as  others  state  It  for  the  debt  of  Lanier 
4b  Burnett;  but  it  is  manifest  that  all  of  these 
witnesses  are  merely  giving  their  construction 
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of  the  minute  of  Angnst  16,  1883,  and  that 
minute  shows  for  itself  precisely  what  was 
done  at  that  time.  The  debt  for  which  La- 
nier deposited  the  shares  of  stock  in  the  de- 
fendant company  with  the  complainant  com- 
pany is  much  larger  in  amount  than  the 
value  of  the  shares  of  stock  so  deposited 
and  transferred.  Both  lianl^r  and  Burnett 
became  wholly  Insolvent  on  the  8th  day  of 
February,  1893,  and  have  remained  so  till 
this  time.  The  complainant  bad  no  knowl- 
edge of  the  claim  of  the  defendant  company 
against  lAnier  &  Burnett  prior  to  November 
14,  1893.  Lanier  &  Burnett  was  a  partner- 
ship composed  of  said  L.  H.  Lanier,  Jr.,  and 
one  Burnett  and  they  were  engaged  in  the 
mill  and  grain  business.  Burnett  had  no  in- 
terest in  the  stock  or  dividend  in  controversy 
in  this  case.  It  will  be  perceived  tliat  the 
facts  stated  do  not  raise  the  question  of  the 
right  of  a  corporation  having  the  "transfer 
rule"— that  is,  that  stock  shall  be  transferred 
only  on  the  books  of  the  company — to  apply 
the  dividends  accrued  upon  stock  the  certifi- 
cates to  which  have  been  transferred,  but 
not  upon  the  books  of  the  company,  upon  an 
Indebtedness  due  from  a  person  appearing 
upon  the  company's  books  to  be  the  owner, 
and  the  actual  application  thereof  before  suit 
brought  by  the  assignee,  and  so  treating  the 
same  as  a  payment  to  such  apparent  owner. 
Leaving  out  of  view  for  the  present  the 
fact  that  the  indebtedness  sought  to  be  used 
in  defense  is  a  partnership  debt  while  the 
dividend  is  Individual,  the  case  stated  raises 
a  pure  question  of  set-off  under  the  transfer 
rule.  Where  a  corporation  has  a  by-law 
adopting  the  transfer  rule,  and  there  is  no 
lien  upon  shares  of  stock  by  the  charter,  by- 
laws, or  otherwise  for  debts  due  from  stock- 
holders to  the  corporation,  and  where  shares 
have  been  transferred  by  Indorsement  and 
delivery  of  the  certificates,  but  not  upon  the 
books  of  the  corporation,  and  after  such 
transfer  a  dividend  is  declared,  and  at  that 
time  the  apparent  owner  upon  the  corpora- 
tion books  owes  the  corporation  a  sum  of 
money,  can  the  corporation,  when  sued  for 
the  dividend  by  the  assignee  of  the  stock  set 
up  and  successfully  rely  by  way  of  set-off 
upon  such  Indebtedness  due  it  from  such  ap- 
parent owner?  It  is  the  settled  law  of  this 
state  that  the  title  of  the  pnrchaaer  upon  the 
assignment  of  the  certificate  is  complete 
without  registration.  It  is  said  in  Smith  t. 
Railroad,  91  Tenn.  221,  238,  18  S.  W.  549: 
"The  rule  requiring  transfer  on  the  books  of 
the  company,  by  the  well-settled  line  of  deci- 
sions in  this  state  and  by  tlie  great  weight  of 
authority  in  the  courts  of  America,  is  a  rule 
made  solely  for  the  benefit  of  the  company. 
By  it  the  company  is  enabled  to  know  who 
are  entitled  to  vote  and  to  whom  it  may  pay 
dividends."  And  see  Comtek  v.  Richards,  8 
Lea,  1;  Cherry  v.  Frost  7  Lea,  1;  Bank  ▼. 
Farrington,  13  Lea,  333;  West  Nashville 
Planlng-MUl  Co.  v.  Nashville  Sav.  Bank,  86 
Tenn.  252,  6  &  W.  a40;  Caulkina  t.  Gas  Co.. 
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86  Tenn.  683,  4  S.  W.  287.  The  snbject  Is 
fully  discuBsed  In  Cornick  t.  Richards,  and 
It  is  Immaterial  whether  the  stock  be  so 
transferred  as  collateral  secnrity  on  a  debt 
or  by  way  of  absolute  sale.  Comlck  v.  Rich- 
ards, 8  Lea,  1;  Bank  T.  Farrington,  13  Lea, 
333;  Cherry  t.  Frost,  7  Lea,  1.  And  see  on 
the  general  subject,  2  Tbomp.  Corp.  {  2391, 
and  cases  cited;  McNeil,  t.  Bank,  46  N.  Y. 
3.H1;  Gemmell  t.  Davis,  75  Md.  546,  23  Aa 
1032.  The  general  rule  is  that  a  dividend  be- 
longs to  the*one  who  is  the  owner  of  the 
stock  at  the  time  when  the  dividend  is  ac- 
tually declared.  Tbomp.  Corp.  {  2172.  It 
would  seem  to  follow  from  these  two  prin- 
ciples that  the  dividend  declared  upon  the 
stock  in  question  in  this  case  belonged  to  the 
complainant,  and  was  not  liable  to  the  de- 
fendant's claim  of  set-off,  unless  the  right  to 
such  set-ofF  be  found  in  the  existence  of  the 
aforesaid  transfer  rule.  It  is  to  be  observed 
that  the  transfer  rule  is  ineffectual  to  pre- 
vent the  passing  of  the  title  and  the  perfect 
control  over  the  stock  by  the  assignee,  with 
respect  to  the  conveyance  thereof.  It  is  con- 
ceded in  the  authorities  that  the  effect  of  a 
failure  to  have  the  stock  transferred  upon 
the  books  of  the  company  will  be  at  least  to 
authorize  the  company  to  treat  the  apparent 
owner,  as  shown  on  the  books  of  the  com- 
pany, as  the  real  owner,  so  far  as  voting  is 
concerned,  and  so  far  as  the  payment  of  divi- 
dends is  concerned,  where  such  payment  is 
made  without  knowledge  of  the  transfer. 
Does  the  rule  operate  further  tlian  this  with 
regard  to  dividends?  We  have  been  unable 
to  find  any  authority  directly  upon  the  point. 
We  have  been  cited  to  Oemmell  v.  Davis, 
above  referred  to.  The  substance  of  that 
case  is  thus  stated  in  Thomp.  Corp.  §  2133: 
"As  a  dividend,  when  declared,  becomes  so 
much  money  owing  by  the  corporation  to  the 
shareholder.  If  the  shareholder  Is  at  the  time 
Indebted  to  the  corporation,  the  latter  has,  on 
principle,  the  right  to  apply  the  dividend  in 
liquidation  of  the  debt;  in  other  words,  it 
has  the  same  right  of  set-off  that  any  oth^r 
creditor  has.  But  this  right  of  the  assignee 
rests  upon  a  mutuality  of  indebtedness;  and 
hence,  where  the  shares  have  been  assigned, 
although  not  on  the.  books  of  the  company, 
prior  to  the  declaration  of  the  dividend,  the 
corporation  has  no  right  to  set  off  as  against 
the  assignee,  who  becomes  the  equitable  own- 
er, provided  It  has  luiowledge  of  the  assign- 
ment prior  to  the  declaration  of  the  dividend." 
This  last  clause,  if  it  be  treated  as  a  puri>os- 
ed  limitation  of  the  rule,— that  is,  the  clanse, 
"provided  it  has  knowledge  of  the  assignment 
prior  to  the  declaration  of  the  dividend,"— 
renders  the  authority  of  no  particular  value 
in  the  case  we  have  in  hand.  The  case  is  an 
authority  for  all  of  the  above  excerpt  from 
Thomi)son  on  Corporations  except  the  last 
clause.  That  portion  of  the  opinion  was  dic- 
tum. In  that  case,  however,  it  did  appear 
that  all  parties  in  interest  knew  of  the  rights 
«f  the  assignee  prior  to  the  declaration  of  the 


dividend.  In  the  caae  we  have  under  consid- 
eration it  appears  that  the  corporation  waa 
not  aware  of  the  rights  of  the  complainant 
at  the  time  the  dividend  was  declared.  la 
this  a  material  circumstance  or  proper  ground 
for  a  distinction  aa  to  whether  the  company 
would  have  the  right  to  set  off  in  the  one 
case  rather  than  the  other?  In  Oemmell  t. 
Davis,  supra,  the  materiality  of  this  fact 
seems  to  be  based  upon  the  idea  that,  where 
the  company  had  no  Imowledge  of  the  exist- 
ence of  the  transfer,  it  must  be  supposed  to 
have  dealt  with  the  apparent  stocliholder  on 
the  faith  of  his  owning  the  stock,  and  hence 
of  his  right  to  the  dividend.  But,  aa  pointed 
out  by  counsel  upon  both  sides,  this  theory  is 
without  any  substantial  foundation.  As  well 
said  in  the  brief  of  one  of  the  counsel:  "No 
company  can  be  presumed  to  have  given  cred- 
it to  one  of  its  stockholders  on  the  faith  of 
the  dividends  it  might  thereafter  declare,  be- 
cause it  is  obliged  to  know  that,  after  having 
obtained  the  credit,  the  stockholder  would, 
notwithstanding  his  indebtedness,  have  the 
unobstructed  right  to  immediately  transfer 
his  stock  on  the  books,  and  thus  alien,  not 
only  the  stock,  but  all  future  dividends."  We 
do  not  think  the  question  can  be  determined 
upon  any  such  considerations  as  these.  It 
must  be  settled  upon  the  abstract  question 
as  to  the  force  of  the  rule  itself.  This  rule 
has  a  foundation  In  sound  reason,  when  it  is 
held  to  protect  the  company  in  the  payment 
of  dividends,  and  in  the  settlement  of  the 
question  as  to  who  has  the  right  to  vote,  be- 
cause, as  to  the  latter  point,  it  is  essential  to 
the  orderly  management  of  the  company's  af- 
fairs, and,  as  to  the  matter  of  dividends,  pro- 
tects the  company  from  contests  that  mlgUt 
be  embarrassing,  and,  if  much  extended,  even 
ruinous.  Thus  far  we  have  a  reasonable 
limitation  or  qualification  of  the  rights  of  the 
owner  of  the  stock,  grounded  upon  the  well- 
being  of  the  company,  and  from  which  the 
owner  of  the  stock  can  at  any  time  relieve 
himself  by  bringing  forward  the  shares  of 
stock,  and  having  the  proper  entries  made 
upon  the  books  of  the  company.  On  the 
other  hand,  in  view  of  the  rapidity  with 
which  shares  of  stock  may  and  do  pass  from 
hand  to  hand,  it  is  practically  Impossible  for 
the  company  at  any  given  time  to  know  who 
is  the  owner  of  such  shares.  The  enforce- 
ment of  the  rule  for  these  two  puposes  can- 
not be  said  to  in  any  Just  sense  Impair  the 
value  of  the  owner's  property  in  the  stock, 
because  by  leaving  it  standing  in  the  name 
of  the  former  owner  uiwn  the  books  of  the 
company,  he  clothes  such  person,  so  far  as 
the  company  is  concerned,  with  the  apparent 
ownership  of  the  property,  and  'it  must  be 
held  with  bis  consent.  Inasmuch  as  he  is  pre- 
sumed to  know  the  role  of  law  applicable  to 
the  matter.  To  be  sure,  when  one  who  is 
not  in  fact  the  owner  of  the  stock,  votes  it 
in  a  corporate  meeting,  or  when  he  draws  a 
dividend  upon  such  stock,  he  thereby  exer- 
dsea  attributes  belonging  to  the  real  owner, 
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and  he  thereby,  to  that  extent,  c(Hitrols  the 
owner's  property,  even  if  he  does  not  .impair 
It  That  ho  does  not  in  fact  Impair  It,  is 
shown  by  the  rule  that,  although  the  com- 
pany is  protected  in  making  the  payment  to 
such  apparent  stockholder,  yet,  as  between 
Iilm  and  the  real  owner,  he  can  be  compelled 
to  refund  the  dividend  so  collected  by  him; 
so  tliat  at  last  it  resolves  itself  into  the  ne- 
cessity of  protecting  the  corporation.  The 
person  so  appearing  upon  the  books  of  the 
company  to  be  the  stockholder  is  not  in  fact 
the  stockholder.  He  may  exercise  in  the  par- 
ticulars mentioned  the  attributes  of  a  stock- 
holder, but  he  does  so,  in  a  sense,  as  the 
agent  of  the  real  owner.  The  corporation 
must  know  always  that  any  of  the  persona 
who  appear  upon  Its  books  as  stockholders 
are  not  such  In  fact,  but,  so  long  as  these 
persons  appear  to  exercise  the  attributes  of 
stockholders  in  voting  and  in  the  collection 
of  dividends,  it  is  immaterial  to  the  comi>any 
as  to  where  the  real  ownership  exists.  These 
reasons  appear  to  us  to  fully  Justify  the  ex- 
istence of  the  rule.  Can  it  be  said  in  any 
sense  that  the  right  of  set-ofF  to  the  company 
for  any  debt  it  may  hold  against  the  appar- 
ent stockholder  against  the  dividend  Is  neces- 
sary for  the  company's  protection?  We 
think  not.  The  principle  is  as  laid  down  and 
fully  discussed  In  Comick  v.  Richards,  3  Lea, 
1,  that  the  shares  of  stock  represent  property, 
the  interest  of  the  stockholder  in  the  corpora- 
tion; the  corporation  is  one  person,  its  stock- 
holders are  different  persons.  The  corpora- 
tion has  no  right  to  control  its  stockholders 
in  the  management  of  their  property,  or  to 
say  to  whom  it  shall  be  transferred.  The 
dividend  Is  an  incident  of  the  property  at- 
tached to  it,  arising  out  of  it.  A  rule  which 
would  authorize  the  company  to  appropriate 
to  Its  own  use  a  dividend  belonging  to  the 
owner,  without  his  consent,  to  pay  a  debt  due 
from  another,  would  be,  in  effect,  placing  a 
restriction  upon  the  right  of  transfer;  that  Is 
to  say,  this  would  be  the  effect  of  a  rule  that, 
in  the  absence  of  an  entry  upon  the  books  of 
the  company,  the  dividends  should  be  open 
to  be  set  off  against  an  Indebtedness  an  ap- 
parent stockholder  might  owe  to  the  com- 
pany. Dividends  necessarily  go  with  the 
stock.  They  can  be  no  more  controlled  or 
appropriated  by  the  company  than  the  stock 
itself,  except  In  so  far  as  may  be  necessary 
for  the  protection  of  the  company  within  the 
principle  hereinbefore  stated;  and,  as  we 
have  held,  the  right  of  set-off  is  not  an  in- 
cident to  the  right  of  protection. 

It  is  proper  to  say,  with  reference  to  the 
statement  of  facts  with  wliich  this  ophilon 
is  prefaced,  that  it  does  not  affirmatively  ap- 
pear in  the  proof  that  the  transfer  of  the 
sliares  of  stock  was  accompanied  with  a 
blank  power  of  attorney,  signed,  as  is  usual 
in  this  class  of  cases,  and  which  appears  In 
all  statements  of  the  rule  as  to  the  communi- 
cation of  title.  We  take  it,  however,  that 
the  transfer  was  In  the  usual  form  in  this  re- 


gard, and  that  the  failure  to  make  it  distinct- 
ly appear  in  the  proof  was  an  oversight;  and 
as  counsel  upon  both  sides  have  treated  the 
case  as  If  this  Item  of  proof  were  in,  we  have 
also  treated  it  in  the  same  way.  Howev^v 
the  case  must  be  decided  for  the  complainant 
at  all  events,  upon  another  ground.  The  de- 
fense, as  stated,  is  set-off,  but  the  debts  are 
not  mutual;  the  debt  held  by  the  company 
being  against  Lanier  &  Burnett,  and  the  divi- 
dend against  which  the  set-off  is  claimed  be- 
ing to  Lanier  alone,  treating  him,  for  the  pur- 
poses of  this  question,  as  the  owner.  Flint 
V.  Tillman,  2  Heisk.  202.  And  see  Turbe- 
ville  V.  Broach,  6  Cold.  270;  Blanks  v.  Smith,. 
Peck  (Tenn.)  186;  Robertson  v.  Talbot,  2 
Yerg.  258;  Henry  v.  Walker,  11  Heisk.  104. 
But  It  is  Insisted  that  the  defendant  is  enti- 
tled to  this  relief  by  way  of  equitable  set-off. 
The  defendant  has  filed  only  an  answer,  no 
cross  bill.  The  point,  so  far  as  we  are  aware, 
has  not  been  made  a  distinct  subject  of  ad- 
judication, but  all  of  the  cases  In  our  Re- 
ports where  equitable  set-offs  were  allowed 
were  cases  in  which  there  was  either  an 
original  bill  asking  for  this  relief,  or  a  cro8» 
bill;  and  some  of  the  cases  recognize  this  in- 
cidentally as  the  proper  way  in  which  thl» 
relief  can  be  obtained.  In  the  Bank  Cases 
(Bank  V.  Kendrlck  and  Dority  v.  Bank)  82 
Tenn.  437,  442,  21  S.  W.  1071,  an  answer  and 
cross  bill  were  filed;  and,  speaking  upon  thl» 
subject,  the  court  used  the  following  lan- 
guage: "An  Indorser  for  an  Insolvent  maker, 
being  indebted  to  that  maker  by  reason  of  » 
deposit  or  otherwise,  may  bring  the  holder 
of  the  paper  indorsed  and  the  maker  before  a 
court  of  equity,  and  have  the  indorser's  debt 
to  the  maker  applied  for  the  debt  of  the- 
holder.  This  is  practically  what  the  bank, 
has  done  in  this  case."  In  Parker  v.  Britt,. 
4  Heisk.  243,  249,  this  character  of  relief  is 
spoken  of  as  being  presented  by  answer  and 
cross  bill,  or  by  cross  bill  alone.  It  Is  dis- 
tinctly an  affirmative  relief,  not  dependen*' 
upon  the  statutes  of  set-off,  and,  in  our  opin- 
ion, this  relief  should  be  invoked  by  way  of 
original  bill  or  by  a  cross  blU.  In  the  case 
of  Nashville  Trust  Co.  v.  Fourth  Nat.  Bank, 
91  Tenn,  336,  18  S.  W.  822,  there  was  no 
cross  bill,  but  it  was  an  agreed  case;  and  it 
was  finally  decided  that  that  case  was  one 
of  legal  set-off,  although  the  doctrine  of  equ^ 
table  set-off  was  extensively  discussed.  How- 
ever, under  the  agreement,  both  parties  were- 
actors  In  that  case.  But,  this  question  aside^. 
the  court  of  chancery  does  not  grant  equi- 
table set-off  as  a  matter  of  course,  even  in. 
cases  of  insolvency  where  relief  is  sought 
against  the  assignee,  and  the  Insolvency  in- 
question  is  that  of  the  assignor  of  a  chose  in< 
action.  Catron  ▼.  Cross,  3  Heisk.  5S4.  We 
think  the  complainant  in  this  case  falls  clear- 
ly within  the  protection  of  the  prlnciplea 
laid  down  in  the  case  last  cited.  The  com- 
plainant advanced  a  large  amount  of  money 
upon  the  faith  of  this  stock,  and  at  the  tlme- 
tbe  stock  was  transferred,  and  in  the  duft 
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course  of  business.  The  stock  and  dividends 
togetlier  were  of  less  value  than  the  amount 
of  the  indebtedness.  We  do  not  think  that 
under  such  circumstances,  the  court,  even  If 
a.  cross  bill  had  been  filed,  would  have  been 
authorized  to  have  actively  Interfered  In  or- 
der to  sustain  a  set-off  against  such  an  In- 
debtedness, the  set-off  consisting  of  a  debt 
against  the  Insolvent  assignor  of  the  com- 
plainant. The  result  Is,  the  decree  of  the 
chancellor  will  be  affirmed. 

WIIySON  and  BARTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  March  11, 
1806. 


CAPITAL     CITY    BANK    v.     ANDERSON 
TRANSFER    CO.    et   al.    (PHILLIPS    & 
BUTTORFF  MANUP-O  CO.,  Gar- 
nishee). 
(Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  8,  1S96.) 
Oabnisbhbst— Liability  of  OAitHisaEB. 
Under  Code,  {3803,  providing  that  all 
property,  debts,  or  effects  in  the  possession  of 
the  garnishee  shall  be  liable  from  the  service  of 
notice,  or  from  the  time  they  came  to  his  hands, 
if  acquired  subsequent  to  such  service,  and  be- 
fore   judgment;     and    section    3810,    dcfjuing 
"property  debts  and  effects"  as  including  "cho- 
•es  m  action,  whether  due  or  not," — it  is  er- 
ror  to    enter   judgment    against    a    garnishee 
whose  answer  shows  that  the  debtor,  who  was 
its   traveling   salesman,    with   authority   to   re- 
tain collections  and  to  overdraw  his  accounts, 
a  settlement  being  had  every  five  or  six  months, 
was   overdrawn    when   the   garnishment   was 
served,  and  that  on  the  return  day  of  the  writ, 
after  crediting  him  with  his  salary,  he  was  still 
indebted;   it  not  appearing  that  there  had  been 
at  any  time   during  that  period  any  balance 
in  the  employe's  favor.    Van  VIeet  v.  Stratton, 
19  S.  W.  428,  91  Tenn.  474,  followed. 

Appeal  from  chancery  court,  Davidson  coun- 
ty; Thomas  H.  Malone,  Chancellor. 

Garnishment  proceedings  by  the  Capital 
City  Bank  against  the  Anderson  Transfer 
Company  and  others,  principal  defendants, 
and  the  Phillips  &  Buttorff  Manufacturing 
Company,  gamiahee.  Prom  a  decree  for  com- 
plainant, said  garnishee  appeals.     Reversed. 

M.  B.  Howell,  for  appellant.  Champion, 
Head  &  Brown,  for  appellee. 

BARTON,  J.  The  question  in  this  case  Is 
as  to  the  liability  of  the  garnishee  on  the 
facts  presented  In  Uie  answer.  The  facts  are: 
The  Capital  City  Bank  obtained  a  judgment 
In  the  chancery  court  of  Davidson  county  In 
the  above-styled  cause,  for  |6,000,  against  the 
Anderson  Transfer  Company,  W.  M.  Bennett, 
and  others.  Execution  was  Issued  on  said 
Judgment,  and  returned  "No  property  found." 
A  garnishment  notice  was  served  by  the 
sheriff  on  the  4th  day  of  November,  1894, 
returnable  to  the  first  Monday  of  May,  1895, 
npon  the  Phillips  &  Buttorff  Manufacturing 
Company,  which  last-named  company  an- 
cwered,  and  upon  its  answer  a  Judgment  was 


rendered  against  It  for  $270.84,  from  which 
It  has  appealed,  and  assigns  errors.  The 
facts  set  out  in  the  answer,  in  substance, 
are:  That  W.  M.  Bennett,  the  Judgment  debt- 
or, was  at  the  date  of  the  service  of  the 
garnishment,  and  at  the  date  of  the  return 
day  of  the  garnishment,  and  bad  been  during 
all  the  meantime,  an  employe  of  the  garnishee 
company,  at  a  salary  of  $100  per  month. 
That,  at  the  time  of  the  service  of  said  gar- 
nishment, said  Bennett  was  Indebted  to  the 
said  company  (the  Phillips  &  Buttorff  Mann- 
fjicturlng  Company)  in  the  sum  of  $220.16. 
That  he  was  employed  as  a  traveling  sales- 
man; and  that  it  was  a  part  of  his  business, 
and  he  was  authorized,  to  collect,  and  it  was 
his  duty  to  account  for  moneys  due  the  com- 
pany from  their  cnstomers;  and  that  these 
collections  were  made  by  bim  as  an  agent  and 
employe  of  the  company  by  whom  he  was 
authorized  to  make  such  coUections.  That  on 
the  1st  of  November  1804,  as  stated,  when 
the  garnishment  was  served,  Bennett's  ac- 
count was  overdrawn,  and  he  was  indebted  to 
the  company  in  the  sum  of  $220.16.  That  on 
the  1st  of  April,  the  day  when  the  garnish- 
ment was  returnable,  his  account  stood  as 
follows:  Overdrawn  November  1,  1894,  $220.- 
16;  coHected  from  debts  due  the  company 
since  then,  $687.25;  remitted  of  the  above 
collections,  $211.61;  short  on  collections  from 
November  4th  to  April  1st,  $475.64,— making 
balance  of  charges  on  April  1st,  $695.80.  That 
his  account  was  credited  by  five  months'  sal- 
ary, at  $100  per  month,  $500;  leaving  bim 
short  April  1,  1895,  $195.80.  It  Is  further 
stated  that  he  was  authorized  to  make  these 
collections,  and  that  the  amounts  retained  by 
him  were  retained  with  the  consent  and  ac- 
quiescence of  the  company;  that  it  was  cus- 
tomary to  have  a  settlement  with  him  every 
five  or  six  months;  that  the  bookkeeper  who 
made  the  answer  for  the  company  settled 
with  him  on  the  Ist  of  January,  and  had  not 
had  a  settlement  with  him  from  that  day  un- 
til April  1,  1895;  that,  but  for  the  amounts 
collected  and  retained  by  him,  be  would  have 
been  Indebted  to  the  company  In  the  sum  of 
$279.84,  or  the  difference  between  the  amount 
overdrawn  February  1st  and  the  salary  dur- 
ing the  five  months;  but  that  the  amounts 
paid  said  Bennett,  or  which  he  bad  retained 
out  of  the  collections,  left  him  short  and  -in- 
debted to  the  company  on  April  1,  1895,  In 
the  sum  of  $195.80.  It  is  on  these  facts  that 
the  question  of  liability  arises. 

Code,  a  3801,  4221,  embody  the  require- 
ments of  the  garnishment  process,  and  are 
as  follows: 

"Sec.  3801.  The  garnishee  may  be  required 
to  answer  on  oath:  (1)  Whether  be  Is,  or  was 
at  the  time  of  the  garnishment.  Indebted  to 
the  defendant;  if  so,  how  and  to  what 
amount.  (2)  Whether  be  bad  in  his  posses- 
sion or  nnder  his  control  any  property,  debts 
or  effects  belonging  to  the  defendant  at  the 
time  of  serving  the  notice,  or  has  at  the  time 
of  answering,  or  has  had  at  any  time  between 
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the  date  of  service  and  the  time  of  answering; 
and  if  so,  the  kind  and  amount.  (3)  Wheth- 
er there  are,  to  his  knowledge  and  belief, 
any  and  what,  property,  debts,  and  efltects  In 
the  i)osses8ion  or  under  the  control  of  any 
other,  and  what,  person." 

"Sec.  4221.  The  notice  should  also  require 
the  defendant  not  to  pay  any  debt  due  by 
him,  or  thereafter  to  become  due,  and  to  re- 
tain possession  of  all  property  of  the  defend- 
ant, then  and  thereafter  m  his  custody,  or  un- 
der his  control,  to  answer  the  garnishment." 

Section  3803  provides:  "All  property,  debts 
or  eftects  of  the  defendant,  in  the  possession 
of  the  garnishee  or  under  his  control,  shall  be 
liable  to  satisfy  the  plaintiff's  judgment,  from 
the  service  of  the  notice  or  from  the  time 
they  came  to  his  hands,  if  acquired  subse- 
quent to  the  service  of  notice,  and  before 
Judgment." 

Section  3810  defines  what  Is  meant  by 
"property,  debts,  and  effects,"  as  follows: 
"The  words  'property,  debts,  and  effects,'  In- 
clude real  estate,  and  choses  in  action,  wheth- 
er due  or  not,  and  judgments  before  a  justice 
of  the  peace;  also  money,  stocks  and  any  in- 
terest in  an  Incorporated  company." 

We  cannot  concur  with  the  decree  ot  the 
chancelloi-  holding  the  garnishee  liable  on  the 
facts  of  this  case,  under  the  foregoing  provi- 
sions. "The  liability  of  the  garnishee  is  not 
to  be  arrived  at  by  surmises  and  inferences, 
but  from  direct  conclusions  or  admls^ons 
necessarily  following  therefrom."  Moses  v. 
McMullen,  4  Cold.  245;  Mayor,  etc.,  v.  Poto- 
mac Ins.  Co.,  2  Baxt.  302.  "If  It  be  doubt- 
ful whether  the  garnishee  owes  the  debtor, 
there  can  be  no  judgment"  Same  case.  "If 
the  answer  does  not  contain  admissions  suffi- 
cient to  charge  him,  the  garnishee  will  be  dis- 
charged." Pickler  v.  Ralney,  4  Heisk.  339. 
Now,  it  does  not  afflrmatirely  appear  from  the 
answer  in  this  case  that  the  garnishee  was 
at  any  time  indebted  to  Bennett,  the  judg- 
ment debtor.  On  the  contrary.  It  is  fairly 
inferable  that  he  was  not  At  the  date  of  the 
service  of  the  garnishment,  Bennett  owed  the 
garnishee  (220.16.  At  the  return  day,  he 
owed  $195.  It  appears  that  it  was  a  part 
of  his  business  to  make  collections  for  his 
firm.  He  was  allowed  to  retain  and  over- 
draw, and  had  done  so  at  the  date  of  garnish- 
ment to  the  amount  of  $220.16.  Between 
date  of  service  of  garnishment  and  return 
day,  he  bad  made  additional  collections  of 
$687.25,  while  his  salary  was  only  $500  dur- 
ing that  time.  There  is  no  positive  state- 
ment when  be  made  these  collections,  nor 
when  he  made  payments,  nor  anything  that 
we  can  see,  from  which  an  inference  can  be 
drawn  as  to  dates.  If  the  collections  are 
averaged  by  the  day  or  month.  It  will  affirma- 
tively appear  that  at  no  time  did  the  garnish- 
ee, after  the  service,  become  indebted  to 
Bennett,  but  that  he  was  always  Indebted  to 
the  garnishee. 

But  the  contention  is  that  the  garnishees 
became,  after  service  of  process,  indebted  to 


Bennett  by  the  amount  of  his  salary,  $500^ 
and  that,  deducting  from  that  Bennett's  In- 
debtedness of  $220.16  at  date  of  service,  there 
is  left  $279.84, '  for  which  the  company  Is 
liable,  because,  it  Is  agreed,  Bennett's  Indebt- 
edness to  the  company  accruing  by  his  reten- 
tion of  collections  cannot  be  considered  or  al- 
lowed to  offset  his  salary;  and  we  are  refer- 
red to  an  unreported  case,  said  to  have  been 
decided  by  our  supreme  court  at  Jackson, 
which  la  said  to  have  been  as  follows:  Har- 
vey &  :^eith  had  obtained  judgment  in  the 
chancery  court  at  Paris,  before  Chancellor 
Somers,  against  John  M.  Rushing,  a  mer- 
chant of  Maniyville,  Henry  county,  who  had 
failed,  and  was  then  clerking  with  Coulter,  a 
merchant  in  Paris.  Soon  after  the  adjourn- 
ment of  a  term  of  court,  an  execution  was  is- 
sued, returned  "No  property,"  and  immedi- 
ately garnishment  was  Issued  and  served  up- 
on J.  T.  Coulter,  to  answer  at  the  next  term, 
as  required  by  statute.  At  the  time  of  serv- 
ice, Coulter  was  not  Indebted  to  Rushing.  Dur- 
ing the  six  months  Intervening  between  the 
terms  of  court,  a  debt  of  $300  had  accumu- 
lated, Rushing  being  employed  at  $50  a  month; 
but,  notwithstanding  this  Injunction,  Coulter 
had  paid  the  money  to  Rushing  monthly. 
Two  points  were  made:  First,  whether  a 
clerk  was  entitled  to  exemption  as  a  laboring 
man;  second,  whether  future  wages  could  be 
garnished.  And  Judge  Somers,  before  whom 
the  case  was  tried  below,  held  that  Rushing 
was  not  a  laborer,  in  the  sense  of  the  law, 
not  entitled  to  exemption,  and  that  future 
wages  to  accrue  between  service  and  return 
of  the  process  were  subject  to  garnishment. 
The  cause  was  carried  by  Coulter  and  Rush- 
lug  to  the  supreme  court,  and  the  judgment 
below  affirmed,  in  an  oral  opinion  pronounced 
by  Chief  Justice  Deaderlck.  The  decision  was 
put  upon  the  ground  that  the  garnishment  pro- 
cess operated  as  an  Injunction,  and  that  the 
answer  was  made  as  of  the  date  of  the  return, 
and  not  the  date  of  the  service.  The  case  be- 
ing unreported,  we  could  hardly,  in  face  of 
other  decisions,  base  the  decision  of  this  case 
on  it,  though  we  do  not  question  counsel's 
statement  about  It  But  a  clear  distinction 
even  between  that  case  and  tUs  will  be  ob- 
served. There  it  would  appear,  or  it  is  In- 
ferable, that  there  were  monthly  periods  when 
an  Indebtedness  occurred  and  existed  between 
the  garnishee  and  debtor,  which  was  paid. 
In  this  case  it  does  not  appear  that  there  was 
even  a  moment  of  time  when  the  garnishee 
was  Indebted  to  Bennett,  or  when  Bennett 
could  have  sued  the  company  and  obtained 
judgment  for  a  cent 

But  we  think  the  precise  points  and  prin- 
ciples arising  In  this  case  were  settled  by  onr 
supreme  court  In  the  case  of  Van  Vleet  v. 
Stratton,  91  Tenn.  474,  19  S.  W.  428,  a  thor^ 
ougMy  considered  case.  That  case,  as  we 
think,  was.  In  Its  facts,  more  unfavorable  to 
the  garnishee  than  this,  because  it  clearly  ap- 
I)eared  there  that  the  garnishee  designedly 
paid  the  employ^  in  advance,  so  as  to  keep 
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Ilia  services,  and  avoid  the  effect  of  the  gar- 
niahment.  That  does  not  appear  in  tbis  case, 
but  It  would  seem,  rather,  that  the  payment 
or  retention  occurred  along  in  the  regular  and 
Accustomed  methods  of  business,  as  the  Ixxtk- 
keeper,  who  answered,  testified  tliat  it  was 
customary  to  have  a  settlement  with  him 
«vei7  five  or  six  months.  In  the  case  last  re- 
ferred to,  the  facts  disclosed  by  the' answer 
and  on  examination  of  the  garnishee  were 
that  after  the  service  of  garnishment,  in  or- 
der to  keep  their  employ^,  and  enable  him  to 
support  his  family,  his  salary  (being '$100  per 
month)  was  regularly  paid  him  in  advance, 
and  treated  as  a  loan;  and  Judge  Henderson, 
special  judge,  says:  "Upon  this  answer,  hla 
honor,  the  circuit  judge,  rendered  judgment 
against  the  garnishees.  This  was  erroneous. 
To  authorize  such  a  Judgment,  It  must  clearly 
snd  obviously  appear  that  the  garnishees  were 
indebted  to  the  debtor,  or  that  a  debt  had  ex- 
isted, which  had  been  seized  and  Impounded 
by  the  garnishment  Obviously,  the  gar- 
nishees were  not  then  Indebted,  nor,  so  far  as 
this  record  shows,  had  they  ever  been.  May- 
or, etc,  T.  Potomac  Ins.  Co.,  2  Baxt  296; 
Pickler  t.  Balney,  4  Heisk.  339.  The  judg- 
ment is  defended  l)efore  us  on  a  charge  of 
ftaud  against  the  parties.  It  is  ingeniously 
and  ably  argued  that  the  debtor  was  under 
obligation  to  pay  this  debt,  and  that,  in  order 
to  hinder  and  delay  the  collection  of  It,  a 
covinous  arrangement  was  entered  Into,  by 
which  the  garnishees  agreed  with  the  debtor 
to  pay  him  in  advance  for  his  labor,  instead 
as  had '  theretofore  i)een  done.  We  are  not 
persuaded  that  this  was  fraud.  It  is  true,  the 
debtor  was  under  obligation  to  pay  the  debt, 
but  he  was  under  higher  legal  and  moral  ob- 
ligation to  support  his  family.  Leslie  v.  Joyn- 
«r,  2  Head,  515;  Hamilton  v.  Zimmerman,  6 
Sneed,  39.  To  comply  with  this  obligation, 
there  is  nothing  Illegal  or  Immoral  in  demand- 
ing pay  for  one's  services  In  advance.  As  to 
the  plaintiffs  in  error,  they  were  under  no 
obligation  whatever  to  the  defendants  in  er- 
ror. What  right  has  a  creditor  to  say  to  an 
employer,  'You  must  not  pay  your  employ^  in 
advance,  but  allow  Ills  wages  to  accumulate; 
so  tliat  a  fund  may  arise  in  your  hands  from 
which  I  may  realize  my  debt'  7  One  question 
remains.  Of  course,  if,  at  the  time  of  the 
service  of  the  garnishment,  a  debt  was  In 
ease,  due  or  undue  (questions  as  to  negotiable 
and  assignable  paper  being  out  of  the  way), 
the  same  may  be  seized  and  impounded;  but 
if  nothing  wliatever  is  due,  nor  any  debt  ex- 
ists not  yet  due,  may  you  summon  an  em- 
ployer before  a  justice  month  by  month,  or 
l)efore  a  court  term  by  term,  and  thus  pre- 
vent any  payment  of  wages  to  liim,  as  was  at- 
tempted In  this  case?  Can  this  writ  place  the 
defendants  in  error  on  higher  grounds  than 
the  debtor  with  reference  to  his  employer? 
Drake,  Attachm.  458.  The  execution  of  a 
writ  at  law  cannot  seize  a  thing  that  has  no 
existence.  An  after-born  thing— for  instance, 
a  debt— cannot  be  bom  into  a  levy  that  had 


previonaly  been  made,  unless  It  be  controlled 
by  a  statute,  clear  and  unambiguous  In  Its 
terms.  This  principle  is  conceded  in  this  case, 
but  it  is  insisted  that  our  statutes  go  to  that 
extent  Mr.  Drake  commends  such  laws  for 
the  convenience  of  collecting  debts,  and  quotes 
Alabama  and  Missouri  as  having  passed  such 
acts.  We  do  not  so  construe  our  statutes. 
In  Code,  fg  3800,  3801,  great  UUtnde  U  very 
properly  ^ven  to  the  creditor  as  to  what  ques- 
tions he  may  ask  the  gramishee,  like  a  bill  of 
discovery,  which  may  help  him  In  his  search 
for  assets;  yet  In  the  subsequent  section, 
where  it  speaks,  among  other  things,  of  'debts' 
as  being  held  liable  under  the  writ,  it  does 
not  mean  an  intangible  exi)ectancy,  depending 
on  the  will  of  the  debtor,  but  a  chose  In  ac- 
tion, in  existence  at  the  moment  of  the  levy. 
Drake,  Attachm.  559;  [Potter  v.  Cain]  117 
Mass.  238;  [Cobum  v.  City  of  Hartford]  38 
Conn.  290;  1  Freem.  Ex'rs,  i  l&l;  [Webber  v. 
Bolte]  51  Mich.  115,  X6  N.  W.  257." 

This,  it  seems  to  us,  both  In  the  exact  p<^t8 
decided  and  In  the  reasoning  advanced,  en- 
tirely covers  and  closes  the  contention  raised 
in  this  case.  If  it  were  an  open  question,  we 
could  not  avoid  the  same  conclusion.  We  are 
not  contending,  of  course,  that  we  should  feel 
free  to  disregard  any  positively  plain  and  ex- 
press legislative  enactment  to  which  there 
was  no  constitutional  objection,  simply  be- 
cause it  presented  what  we  conceived  to  be  a 
hard  rule;  but  the  results  of  such  a  mie  as 
contended  for  strike  us  as  so  harsh,  inhumane, 
and  so  contrary  to  public  policy  that  only  the 
most  plain  and  immistakable  terms  could  con- 
vince a  court  that  such  was  the  legislative 
Intent  With  such  a  law.  It  would  be  within 
the  power  of  the  unrelenting  creditor  to  drive 
the  poor  and  helpless  debtor  and  his  depend- 
ents to  the  poor  house  or  vagrancy.  Such  a 
construction  would  completely  stop  all  com- 
merce In  labor  or  materials  l>etween  a  Judg- 
ment debtor  and  all  others  who  could  be 
reached  by  garnishment  process.  It  would  be 
of  no  aid,  when  the  law  was  fully  understood, 
to  the  creditor,  and  would  ruin  the  debtor.  It 
would  be  worse  tlian  chattel  slavery.  We  do 
not  think  such  a  rule  was  in  the  contempla- 
tion of  the  legislature,  nor  that  It  Is  the  neces- 
8ai7  construction  of  the  statutory  proviaions 
on  the  subject  of  garnishment  In  the  pro- 
vision (section  3803),  wtiich  provides  what 
shall  be  liable  to  the  judgment.  It  says:  "All 
property,  debts,  or  effects  of  the  defendant  In 
the  possession  of  the  garnishee  or  under  his 
control  siiall  be  liable  to  satisfy  the  judgment 
from  the  service  of  the  garnishment,  or  from 
the  time  they  came  to  his  hands,  if  acquired 
subsequent  to  the  service  of  notice  and  before 
judgment"  This  does  not  say  all  business  be- 
tween garnishee  and  debtor  must  stop;  that 
the  garnishee  cannot  employ  the  debtor  and 
pay  him  In  advance;  that  garnishee  cannot 
seU  or  exchange  goods,  material,  or  labor 
with  debtor  without  being  made  liable,  because 
he  will  be  charged  with  what  goes  from  him 
to  det>tor,  and  can  be  allowed  no  credit  for 
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wbat  is  coming  from  tbe  debtor  to  him,  though 
the  debtor  may  at  all  times  be  In  bis  debt. 
The  veiy  most,  as  we  thinlc,  tliat  can  be  said, 
is  that  if  there  is  at  any  time  after  service  and 
before  answer  a  l>alance  existing  In  favor  at 
the  debtor,  wlilch  (the  garnishment  aside)  the 
debtor  conld  sue  the  garnishee  for  and  re- 
cover, such  balance  most  be  held  subject  to 
tbe  garnishment.  But,  without  farther  elab- 
oration or  dlscnssion,  we  tliink  the  case  of 
A'an  Vleet  v.  Stratton  Is  decisive  of  this  case; 
and  in  accord  with  that  is  also  Mayor,  etc.,  v. 
Potomac.  Ins.  Co.,  2  Baxt  302.  The  decree  of 
the  chancellor  will  be  reversed,  with  costs, 
and  decree  entered  here  discharging  the  gar- 
nishee. 

NULL  and  WILSON,  JJ.,  concur. 

Affirmed   orally    by    snpreme   coort,    March 
7,  1894 


STATE  BLDG.  &  SAV.  ASS'N  v.  MECHAN- 
ICS' SAVINGS  BANK  &  TRUST  CO. 
et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  29, 1896.) 

Banks  and  Banking  —  Deposits  —  Special  Db- 
POSITS— Fkefekenoeb. 

1.  PlaintifF,  a  corporation,  a  depositor  in 
defendant  banli,  agreed,  on  the  request  of  the 
defendant,  to  Iceep  a  sum  on  deposit  sufficient 
to  protect  certain  shares  of  its  stock  deposited 
as  collateral  to  secure  loans  made  to  certain  of 
its  stockholders.  Held  that,  in  the  absence  of 
evidence  showinK  a  specific  agreement  to  that 
eftect,  the  deposit  conld  not  be  regarded  as  a 
change  from  a  general  to  a  speciaT  deposit,  in 
trust  to  pay  the  notes  secured  by  ptaintifTB 
stock. 

2.  Where  a  corporation,  being  a  depositor 
in  the  defendant  bank,  agreed  to  keep  on  depos- 
it a  sum  sufficient  to  protect  certain  shares  of 
its  stock  deposited  as  collateral  to  secure  loans 
made  to  its  stockholders,  such  deposit  was  not 
a  trust,  for  the  repayment  of  which  the  cor- 
poration was  entitled  to  a  preference  over  other 
creditors  of  the  bank. 

Appeal  from  chancery  court,  Davidson 
county;  Andrew  Allison,  Chancellor. 

BiU  by  the  State  Building  &  Savings  As- 
sociation against  the  Mechanics'  Savings 
Bank  &  Trust  Company  and  others.  From  a 
decree  for  complainant,  both  parties  appeaL 
Reversed. 

Chambers  &  Zarecor  and  T.  A.  Street,  for 
complainant.    E.  H.  East,  for  defendants. 

WILSON,  X  The  complainant  filed  this 
bill  September  26,  1893,  against  the  defend- 
ant corporation  and  its  assignee,  to  enjoin 
the  latter  from  collecting  certain  notes  from 
the  makers  thereof,  to  have  a  deposit  of 
complainant  In  tbe  defendant  bank,  made 
before  its  assignment,  applied  to  the  dis- 
charge of  said  notes,  to  have  said  notes  and 
the  collaterals  hypothecated  to  secure  them 
turned  over  to  complainant  and  to  have  the 
balance  of  its  deposit  preferentially  paid. 
The  bill  proceeds  on  the  theory  that  the  de- 


posit of  complainant  In  the  defendant  bank 
was  In  the  nature  of  a  special  deposit,  and 
was  impressed  with  a  trust  to  secure  the 
payment  of  certain  notes  given  to  the  bank 
by  certain  parties  for  money  t>orrowed,  who 
were  stockholders  in  the  complainant  com- 
pany, and  who  had  deposited  their  stocks 
In  the  complainant  company  to  secure  their 
notes.  The  bank  and  its  assignee  answered, 
denying  the  main  grounds  of  relief  stated 
In  the  bill,  and  asking  for  a  dissolution  of 
the  injunction  restraining  tbe  assignee  from 
collecting  the  notes  In  question.  Proof  was 
adduced,  and  the  chancellor  heard  the  cause 
November  12,  1895.  He  decreed  that  the 
complainant  had  the  right  to  have  its  de- 
posit In  the  bank  applied,  so  far  as  was 
necessary,  to  the  payment  of  six  notes,  ag- 
gregating $700,  and  to  the  possession  of  said 
notes,  and  the  collaterals  deposited  with 
the  bank  to  secure  them.  He  made  tbe  In- 
junction perpetual  against  the  collection  of 
these  notes  from  their  makers.  His  decree 
says  nothing  in  respect  to  the  balance  of 
the  deposit  of  complainant  In  the  bank. 
This  deposit  In  the  bank,  at  the  time  of  Its 
final  suspension,  amounted  to  $1,163.48,  and 
so,  after  discharging  the  six  notes  aforesaid, 
there  remained  of  the  deposit  of  complainant 
the  sum  of  $403.48.  Both  jiartles  appealed, 
and  have  assigned  errors. 

The  grievance  of  the  complainant  is  that  it 
was  not  made  a  preferred  creditor  as  to  the 
balance  of  its  deposit  after  paying  therefrom 
the  atx  notes  aforesaid.  The  error  assigned 
by  the  defendants  raises  the  question  that 
the  deposit  of  complainant  simply  made  the 
defendant  bank  its  debtor;  that  it  was  not 
a  special  deposit,  nor  was  it  impressed  with 
any  trust  which  entitled  the  complainant  to 
be  preferentially  paid  from  the  assets  of  the 
assigning  bank.  We  think,  under  the  facts 
appearing  in  the  record,  that  the  chancellor 
was  in  error  in  holding  that  the  assignee 
should  pay  thii  six  notes  aforesaid  out  of  the 
deposit  of  complainant,  and  turn  over  to  it 
said  notes  and  their  collaterals. 

The  plain  facts  of  the  case  are  as  follows: 
(1)  That  the  complainant  had  a  large  deposit 
In  the  defendant  bank,  it  being  in  a  sense 
the  depository  of  the  complainant.  (2)  The 
defendant  suspended  for  a  few  days,  and 
thereafter  oi>ened,  and  was  paying  its  de- 
positors in  full  on  their  checks.  (3)  The 
complainant,  while  the  bank  was  paying  in 
full  after  its  temporary  suspension,  drew  out 
all  of  its  deposits,  except  about  $4,000.  (4) 
This  was  April  1,  1883.  At  this  time,  it 
seems,  there  was  an  understanding  or  agree- 
ment between  the  bank  officials  and  the 
officers  of  the  complainant  that  the  latter 
would  not  draw  out  all  of  its  money  at  <mcei 
but  would  do  so  only  as  it  needed  it  in  Its 
current  business.  (5)  The  bank  made  Its  as- 
signment April  17,  1893,  and  was  found  to 
be  hopelessly  insolvent.  (6)  Befoi-e  this,  it 
bad  loaned  various  parties,  stockholders  of 
the  complainant,  different  sums,  taking  their 
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notea  for  the  loans,  and  tbese  borrowers  had 
deposited,  as  collaterals,  with  their  respeo 
tlye  notes  to  secnre  them,  their  certificates 
of  stock  in  the  complainant  company.  (7) 
The  president  of  the  bank,  Mr.  Etherly,  be- 
lieving that  the  complainant  was  not  ob- 
serving its  agreement  about  not  checking  on 
its  deposit  except  as  it  needed  its  money  in  Its 
current  business,  saw  Mr.  Manning,  the  sec- 
retary of  the  complainant,  about  it,  and  told 
him  that  a  number  of  his  stockholders  were 
borrowers  from  his  bank,  tliat  they  had  de- 
posited their  certificates  of  stock  as  collater- 
als to  secure  these  notes,  and  that  the  com- 
plainant ought  to  have  enough  money  on  de- 
posit to  protect  its  stock  thus  deposited.  Man- 
ning replied  that  this,  as  a  business  propo- 
sition, was  absurd,  but  stated  that  he  would 
see  the  directors  of  his  company  about  it 
(8)  He  did  see  them,  and  the  directors  passed 
a  resolution  to  the  effect  that  they  would 
keep  enough  money  on  deposit  to  protect 
their  stock  hypothecated  by  their  stockhold- 
ers to  secure  the  payment  of  notes  given  by 
them  to  the  bank,  and  the  bank  officials 
were  notified  of  this  action.  (9)  But  there  Is 
no  satisfactory  evidence  in  this  record  that 
the  bank,  under  this  arrangement,  whatever 
Its  effect  was  to  be,  was  not  to  collect  its 
notes  at  maturity,  and  give  the  notes,  with 
their  collaterals,  to  the  makers.  Neither  is 
there  any  evidence  that  the  deposit  of  com- 
plainant in  the  bank  was  to  be  set  apart  to 
pay  these  notes,  or  that  It  was  in  any  sense 
to  be  kept  separate  from  the  general  funds  of 
the  bank.  (10)  On  the  contrary,  the  evidence 
is  clear,  and  the  necessary  inference  from  the 
conduct  and  conversations  of  the  officials  of  the 
two  companies  is  irresistible  to  our  minds, 
that  the  bank  was  to  deal  with  the  deposit 
just  as  It  did  with  its  other  general  deposits, 
and  to  use  it  in  its  current  business  Just  as 
it  did  its  other  funds.  (11)  The  most  that 
can  be  said  of  the  alleged  arrangement  be- 
tween the  officials  of  the  two  companies  with 
respect  to  the  deposit  of  the  complainant  that 
it  was  to  allow  to  remain  with  the  defendant 
was  tliat  It  was  to  remain  or  to  be  in  some  sort 
a  security  to  the  bank  to  protect  the  notes  or 
as  an  additional  security.  There  is  not  the 
slightest  evidence  that  the  deposit  was  to  be 
changed  from  a  general  to  a  speciid  deposit,  or 
that  the  bank  was  not  to  use  it  as  it  did  its 
other  funds  in  its  current  business. 

Under  these  facts,  we  are  aware  of  no 
well-considered  authority  that  would  hold  it 
to  be  a  special  deposit,  or  that  it  was  im- 
pressed with  a  trust,  which  entitled  it  to  be 
preferentially  paid  out  of  the  funds  of  the 
assigning  insolvent  bank.  We  think  the  de- 
cided weight  of  authority  Is  to  the  contrary. 
The  cases  of  Bank  v.  Weems  (Tex.  Sup.)  6 
S.  W.  802.  Bank  v.  Hummel,  14  Colo.  268, 
23  Pac.  9S6,  and  Boca  v.  Byrne,  145  N.  Y. 
182,  89  N.  £.  812,  are  leading  cases  upholding 
the  doctrine  of  trusts  with  respect  to  funds 
deposited  or  placed  with  parties  for  desig- 
nated purposes.    But  this  case.  In  its  facts, 


is  covered  by  the  principle  announced  In  th» 
cases  of  Association  v.  Jacobs,  141  111.  201^ 
31  N.  B.  414,  and  authorities  cited;  Qrissora 
V.  Bank,  87  Tenn.  350,  10  S.  W.  774  j  Akin  v, 
Jones.  98  Tenn.  353,  27  S.  W.660;  and  How- 
ard V.  Walker,  92  Tarn.  452,  21  S.  W.  897;: 
1  Morse,  Banics,  i  248.  The  result  is  that  the- 
decree  of  the  chancellor  is  reversed,  and  the- 
bill  dismissed,  with  costs 

NBII4  J.,  concurs. 

Affirmed   ozaUy   by    snpreme    court,    Mareb 
19,  189& 


McBWBN  V.  MATOB,  ETa,  OF  NASH- 
VILLBI. 

(Conrt  of  CShancery  Appeals  of  Tennessee. 
Feb.  13,  1896.) 

Municipal  Oospobations — Contkaots — Acriow 

OS — Limit  op  Rbcovbbt — Courbo- 

TiON  OF  Errob. 

1.  In  an  action  against  a  city,  based  oi> 
contracts  for  the  excavation  of  stone,  which 
provided  that  the  work  shonld  be  done  In  ac- 
cordance with  cross  sections  and  specifications 
of  the  city  engineer,  no  recovery  can  be  bad  for 
excavation  outside  of  the  area  so  designated  by 
the  engineer. 

2.  Where  on  the  trial  of  an  action  to  re- 
cover for  work  done  under  a  contract  an  error 
has  been  made  lu  the  computation  of  the 
amount  due,  the  basis  on  which  the  computa- 
tion is  made  being  admitted  to  be  correct,  the- 
error  may  be  corrected,  thongh  the  contract 

erovides  that  the  computation  made  shall  bind 
oth  parties. 

Appeal  from  chancery  court,  Davidson  coun- 
ty;  Thomas  H.  Malone,  Chancellor. 

Action  by  A.  A.  McEwen  against  the  mayor 
and  city  council  of  Nashville.     Decree  for 

complainant 

Daniel  &  Watts,  for  complainant     Frank 

Siemens,  for  defendant 

NEIL,  J.  On  December  15,  1892,  a  con- 
tract was  let  by  the  defendant  to  the  com- 
plainant to  excavate  $500  worth  of  stone  at 
39  cents  per  cubic  yard,  and  on  March  23, 
1893,  a  similar  contract  at  37  cents  per  cubic 
yard,  and  on  April  25,  1893,  a  similar  contract 
at  40  cents  per  culric  yard,  and  on  May  6, 
1898,  a  similar  contract  at  60  cents  per  cubic 
yard.  This  last  cmtract  however,  he  did 
not  attempt  to  carry  out,  bat  was  relieved 
of  it  at  his  own  request  The  contest  is  over 
the  amount  of  stone  excavated,  the  complain- 
ant Inslating  that  be  has  not  received  all 
that  he  was  entitled  to  receive  under  said 
contract  All  of  this  stone  was  to  be  exca- 
vated on  a  place  called  "Boiling  Mill  Hill." 
And  each  contract  contains,  among  other 
things,  the  following  clauses:  (a)  That  the 
stone  Shall  be  quarried  on  Boiling  Mill  hill, 
"in  accordance  with  cross  sections  and  speci- 
fications of  city  engineer,  hereto  attached." 
the  specifications  providing  that  "the  stone 
must  be  quarried  at  Boiling  Mill  hill,  and  at 
such  points  on  the  ground  as  directed  by  th» 


uigitized  by 


Google 


Tenn.) 


McEWBN  «.  MAYOB,  ETC.,  OF  NASHVILLE- 


969 


cJty  engineer."  (b)  "It  is  agreed  that  the 
cttj  engineer  tdiall  decide  upon  the  qnantity 
and  quality  of  the  several  descriptions  of 
■work  and  material  furnished,  and  that  his  de- 
cision sliall  be  final  and  omcluBiTe-"  The 
suit  is  upon  the  contracts,  and  the  complain- 
ant claims  that  under  the  several  contracts  be 
excavated  $2,307.85  worth  of  stone,  and  that 
there  has  been  paid  him  only  the  sxmi  of  $1,- 
307.2S,  and  that  there  Is  due  him  a  lialance 
of  $1,007.60.  ThcS  dty  engineer,  by  one  of 
his  assistants,  detdgnated  and  cross-sectioned 
the  ground  to  be  worked  according  to  the  con- 
tracts,  and  the  proof  shows  that  the  com* 
plalnant  has  been  fully  paid  for  all  stone 
qnarrled  within  the  area  so  cross-sectioned, 
except  a  small  amount  hereafter  mentioned. 
Bnt  the  complainant  claims  that  he  quarried 
stone  outside  of  the  limits  so  designated  by 
the  city  engineer,  and  that  he  Is  entitled  to  be 
paid  for  this.  Wliatever  may  be  his  rights  hi 
another  suit,  it  is  clear  that  he  cannot  main- 
tain snch  a  contention  in  the  present  case. 
Inasmuch  as  this  suit  Is  based  upon  the  con- 
tract, and  he  can  only  recover,  if  at  all,  in  ac- 
cordance with  the  contract  And,  indeed,  such 
a  provision  is  most  reasonable,  in  view  of  the 
fact  that  the  city,  as  shown  by  this  record, 
has  many  contracts  going  at  the  same  time, 
and  the  system  of  cross  sections  is  shown  to 
be  a  most  accurate,  Hife,  and  reasonable  way 
of  estimating  the  work  done  by  contractors 
for  work  of  the  character  now  sued  for,  and 
is  of  snch  a  character  that  It  is  equally  fair 
to  both  parties,  and  can  be  tested  by  both 
parties,  and,  when  rightly  used,  tends  to  pre- 
vent controversies  of  the  character  we  now 
have  under  consideration.  On  the  other  hand, 
if  contentions  like  that  now  put  forward  by 
the  complainant  could  be  countenanced  under 
snch  contracts,  the  confusion  would  be  inter- 
minable, else  there  would  have  to  be  a  large 
extra  expense  incurred  in  measuring  the  stone 
after  It  was  excavated;  whereas,  under  the 
system  of  cross  sections,  measurements  of 
the  ground  taken  before  the  work  is  done 
and  after  it  Is  done  will  disclose,  by  a  calcu- 
lation, with  close  accuracy  the  amount  of 
stone  taken  out.  The  system  is  thus  explain- 
ed by  Mr.  Leftwlch,  a  very  intelligent  wit- 
ness, with  reference  to  this  particular  case, 
viz.:  "When  he  [McEwen]  got  his  first  con- 
tract, I  laid  out  what  Is  called  the  'first  block,' 
in  this  way:  I  first  established  a  base  line 
and  from  this  line,  or  on  this  line,  measured 
what  we  call  sections,  according  to  the  condi- 
tion of  the  ground,  twenty,  forty,  fifty,  and 
seventy  feet  from  ooe  end  of  this  base  line 
which  is  called  'zero.'  From  these  stations  I 
ran  out  lines  at  right  angles  to  this  base;  then 
at  measured  Intervals  on  these  lines  I  took 
the  elevations,  referred  to  a  standard  bench 
mark.  This  was  ail  done  before  he  began  his 
first  contract.  •  •  •  EJvery  time,  from  that 
day,  that  an  estimate  was  made,  I  made 
measurements  and  figured  the  differences  be- 
tween the  surface  when  he  began  to  the  sur- 
face at  the  time  of  the  estimate.    When  he 


completed  the  first  block,  and  received  his 
final  estimate  on  the  first  contract,  I  made 
the  measurements  very  carefully,  taking  ele- 
vations over  the  same  sections  as  far  as  he 
had  worked  to  that  date,  and  figured  the  area 
Included  between  the  first  secti(His  taken  and 
those  taken  at  the  date  of  the  final  estimate. 
I  then  averaged  each  aectioa  with  the  ad- 
joining one,  and  multiplied  the  average  area 
by  the  distance  between  those  sections,  thus 
computing  the  numl>er  of  feet  excavated. 
This  method  of  computation  is  called  'averag- 
ing the  end  areas.'  This  gives  me  the  num- 
ber of  cubic  feet  (measured  solid)  taken  out 
between  tbe  tlm^  the  first  sections  were  tak- 
en, and  the  time  of  this  estimate.  •  •  • 
On  this  same  date  I  laid  out  a  new  base  line, 
parallel  to  the  original,  and  measured  sta- 
tions on  this  base  line  every  20  feet,  and  I 
again  cross-sectioned  the  bluff.  This  Is 
known  as  the  'second  block'  laid  out  •  •  • 
He  worked  then  on  this  new  block  until  June 
1st  on  which  date  I  made  his  final  cross 
sections.  These  sections  were  taken  with  the 
level,  and  very  carefully,  as  previously  shown. 
*  *  *  The  vtriume  was  then  computed  as 
b^ore  described."  The  complainant's  con- 
tention is  that  he  is  not  confined  to  these 
cross  sections,  but  tliat  be  is  entitled  to  pay- 
ment for  stone  excavated  outside  of  them. 
As  before  stated,  we  are  of  the  opinion  that 
he  cannot  obtain  such  relief  in  a  suit  under 
these  contracts,  which  expressly  provide  for 
the  cross  sections.  But  if  we  should  go  be- 
yond the  cross  sections,  and  examine  his 
claims  OD  this  theory,  we  should  find  It  Im- 
possible, from  the  evidence,  to  ascertain  how 
much  stone  be  has  excavated.  This  results 
from  the  fact  that  the  proof  shows  that  the 
ground  is  of  varying  devations,  and  that  he 
lias  furnished  figures  as  if  the  surface  were 
regular,  and  that  the  space  excavated  would 
furnish  a  symmetrical  mathematical  figure, 
so  many  feet  long,  so  many  feet  wide,  so 
many  feet  deep.  This  being  obviously  at  va- 
riance with  the  conflguratlcHi  of  &e  ground, 
no  reliance  can  be  based  upon  figures  founded 
upon  such  a  theory.  Mr.  Leftwlch  testifies 
that  the  complainant  excavated  In  the  first 
block  1,304  cubic  yards,  and  In  tbe  second 
block  2.0S0  cubic  yards,  making  a  total  of 
3,384  cubic  yards,  and  for  this  be  has  been 
paid.  But  upon  a  calculation  made  during 
the  progress  of  the  trial,  as  set  forth  in  the 
deposition  of  one  of  the  defendant's  witnesses, 
upon  the  measurements  of  the  assistant  en- 
gineer. It  was  found  that  the  total  amount 
excavated  was  3,396.15  cubic  yards,  a  differ- 
ence in  favor  of  complainant  of  12.15  cubic 
yards,  for  which  he  Is  entitled  to  payment 
at  the  rate  of  40  cents  per  cubic  yard,  or  $4.85. 
Without  going  into  the  qoestion  as  to  the 
effect  of  the  clauses  In  the  contracts  "that 
the  city  engineer  shall  decide  upon  the  quanti- 
ty and  quality  of  the  several  descriptions  of 
■watk  and  material  furnished,  and  that  bis 
decision  shall  be  final  and  conclusive,"  we  are 
of  opinion,  and  so  hold,  that  an  error  in  calcula- 
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tion  appearing  upon  the  face  of  the  engineer's 
finding  may  be  corrected  when  the  same  ap- 
pears In  the  course  of  the  litigation,  where 
the  salt  iB  upon  the  contract,  and  the  defend- 
ant relies  upon  the  engineer's  finding,  as  here; 
and  that,  upon  such  error  appearing,  the  true 
rfsult  may  be  declared  by  the  court,  although 
the  total  thus  reached  differs  from  the  totals 
reached  by  the  engineer.  Decree  according- 
ly for  complainant  for  f 4.85  and  coeta. 

WILSON,  J.,  concma. 

Affirmed   orally   by   supreme   court,   Mardi 
12,  1896. 


TAYLOR  T.  SMITH. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Jan.  25.  1886.) 

APPBAL — Rktikw — Rulings  on  Byidenos— Jcdo- 

MBNT— VaLIDITT— EVIDENOS. 

1.  In  an  action  on  a  judgment  of  another 
state,  made  an  exhibit  to  the  bill,  the  court 
sustained  an  objection  to  the  transcript  of  the 
judgment,  when  offered  as  eridence,  on  the 
ground  that  it  was  without  caption.  Held,  that 
the  action  of  the  court  could  be  reviewed  on  ap- 
peal without  a  bill  of  exceptions  making  the 
transcript  of  the  judgment  a  part  of  the  record. 
Kelley  v.  Fletcher,  &  S.  W.  1099,  94  Tenn.  1, 
distinguished. 

2.  In  an  action  on  a  judgment  of  another 
state,  it  is  error  to  exclude  as  evidence  a  tran- 
script of  the  judgment  simply  because  it  ts 
without  a  caption. 

3.  In  an  action  on  a  Minnesota  judgment, 
it  appeared  that  under  the  statutes  of  such 
state  the  jurisdiction  of  the  district  court  at- 
tached from  the  service  of  summons;  that  the 
cleric  of  such  court,  on  default  of  a  party  sued 
on  a  contract  for  the  payment  of  money  only, 
could  enter  judfrment;  that  the  action  of  the 
cleric  in  such  case  was  the  action  of  the  court, 
and  his  decision  as  to  the  sufficiency  of  the 
proof  of  service  of  summons  was  binding  un- 
tii  set  aside  by  a  direct  proceeding  in  tlie  same 
action.  Beld,  that  a  juagment  in  an  action  on 
notes  in  the  district  court  of  Minnesota,  render- 
ed by  the  cleric  on  default,  was  valid,  where 
the  provisiouB  of  the  statute  of  such  state  were 
fully  complied  with. 

4.  The  judgment  of  another  state,  render- 
ed by  a  court  having  jurisdiction,  is  admissible 
in  evidence  under  the  general  issue;  and  it  has 
the  same  force  and  effect,  when  pleaded  or  of- 
fered in  evidence,  as  in  the  state  where  it  was 
rendered. 

Appeal  from  chancery  court  of  Lewis  coun- 
ty; B.  D.  Patterson,  Chancellor. 

Bill  by  Robert  B.  Taylor  against  Eliza  B. 
Smith,  executrix  of  the  estate  of  Byrma  M. 
Smith,  deceased,  on  a  judgment  against  de- 
ceased, in  favor  of  complainant,  In  the  state 
of  Minnesota.  From  a  judgment  for  defend- 
ant, complainant  appeals.  Reversed  and  ren- 
dered. 

W.  0.  Whltthome,  Fnsadl  &  Willces,  and  O. 
T.  Hughes  &  Son,  for  appelant  B.  S.  Fow- 
ler, for  appellee. 

WILSON,  J.  This  bill  was  filed  January 
13,  1883,  by  the  complainant,  a  citizen  of 
the  state  of  Minnesota,  against  the  defend- 


ant, a  residoit  of  Lewis  county,  Tenn.,  to  re- 
cover on  a  judgment  for  $2,848.86,  and  ttae 
costs  thereof,  r^idered  September  17,  1888t 
by  the  district  court  of  Hennepin  county, 
Minn.,  against  her  husband,  Byron  M.  SmltlL 
A  transcript  of  the  record  from  the  court  in 
Minnesota  is  exhibited  with  the  bill,  and  it  is 
averred  that  Byron  M.  Smith  Is  dead,  and 
that  he  left  a  will  making  the  defendant,  his 
wife,  his  executrix,  sole  legatee,  and  devisee. 
The  main  purpose  of  the  bill  is  to  reach,  and 
subject  to  sale  for  the  paymoit  of  the  judg- 
ment sued  on,  certain  lands  of  Byron  H. 
Smith,  in  Lewis  county,  devised  to  his  widow, 
on  the  ground  that  there  is  no  personal  pnqh 
erty  of  the  judgment  debtor  with  wlilch  to 
pay  the  claim.  The  defendant  answered,  first 
individually,  and  thereafter  as  executrix  at 
her  husband.  The  acrting  cliancellor  beard  the 
cause,  October  29,  1895,  upon  the  pleadings 
and  proof.  Including  the  laws  of  Mfimesota, 
as  embodied  in  its  Code,  in  the  sections  speci- 
fied in  his  decree,  and  article  4,  {  1,  of  the  fed- 
eral constitution,  all  of  which  were  read  In 
evidence.  He  dismissed  the  bill,  holding  that 
there  was  no  sufficient  evidence  or  proof  of  a 
valid  judgment  in  the  state  of  Minnesota. 
Comidainant  prayed  and  obtained  an  appeal 
to  the  supreme  court,  and  has  assigned  er- 
rors. A  statement  of  the  averments  in  the 
pleadings  and  the  facts  appearing  In  the  rec- 
ord, Including  the  law  of  the  state  of  Minne- 
sota, relative  to  the  subject-matter  of  the 
suit,  is  necessary,  to  present  the  respective 
contentions  of  the  parties,  and  to  furnish  the 
basis  for  a  correct  determination  of  the  diffi- 
cult and  interesting  legal  questions  Involved. 
We  will  make  the  statement  as  brief  as  Is  con- 
sistent with  clearness. 

The  bill  avers:  (1)  That  the  complainant, 
September  17,  1888,  recovered  a  judgment  for 
S2,S18.86,  and  $7.97  costs,  against  Bjrron  M. 
Smith,  in  the  district  court.  Fourth  judicial 
district,  county  of  Hennepin,  state  of  Minne- 
sota, and  that  a  perfect  transcript  of  the  rec- 
ord from  said  court  is  exhibited  with  the  bill, 
as  a  part  thoreof.  (2)  That  said  judgment  is 
unpaid,  and  still  the  property  of  complain- 
ant (3)  That  said  Smith  died  in  the  latter 
part  of  1888,  leaving  a  will,  which  had  been 
probated  in  Hoinepln  county,  Minn.,  and  a 
copy  thereof  entered  of  record  In  Lewis  coun- 
ty, this  state.  (4)  That  by  his  will  he  devised 
and  bequeathed  all  his  property  to  his  wife, 
the  defendant  (5)  That  no  one  had  ever  ad- 
ministered on  his  estate,  in  the  state  of  Min- 
nesota, or  in  this  state.  (6)  That  moat,  if  not 
all,  the  estate  be  possessed  when  be  died  was 
In  Lewia  county,  Tenn.,  and  consisted  of  real 
estate.  (7)  That  be  had  but  little  personalty, 
and  what  he  did  have  was  taken  possession 
of  by  tfae  defendant,  and  that  it  was  wholly 
insufficient  to  pay  his  indebtedness.  (8)  That 
the  defendant— bis  widow,  and  the  beneficiary 
under  his  will— had  taken  no  steps  to  have 
his  estate  administered,  either  In  Minnesota 
or  Tennessee.  (9)  That  he  had  done  all  be 
could  to  induce  the  defendant  to  settle  his 
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Judgment,  and  that  she  had  often  promised, 
through  her  attorney,  to  pay  It,  and  had,  with- 
in six  months,  through  her  son  and  agent, 
agreed  to  do  so,  out  of  the  proceeds  of  lands 
In  Lewis  county,  a  sale  of  which  he  was  then 
negotiating.  (10)  The  bill  then  mentl<ns  a 
number  of  tracts  of  land  in  Lewis  county 
which  belong  to  Byron  M.  Smith.  (11)  That, 
If  said  Smith  left  personalty  suflScient  to  pay 
his  debts,  it  went  Into  the  bands  of  defend- 
ant, and  that  she  Is  liable  for  the  same,  to 
creditors,  as  executrix  de  son  tort;  and  in  this 
aspect  of  the  case  an  account  is  asked.  (12) 
That  if  he  left  no  personalty,  or  an  insufficient 
Amount  with  which  to  pay  debts,  complainant 
has  the  right  to  subject  the  real  estate  in 
Lewis  county,  described  in  the  bill,  to  sale  for 
the  payment  of  his  claim.  (13)  That  although 
the  defendant  has  been  a  resident  of  Maury 
county,  and  recently  of  Lewis  county,  Tenn., 
Almost  continuously  since  the  death  of  her 
husband,  she  has  never  qualified  as  executrix 
-or  administratrix  of  her  husband's  estate  in 
I^ewls  county,  and  no  one  else  haa  been  pro- 
cured to  do  so,  nor  have  any  steps  been  taken 
to  wind  up  the  estate  and  pay  the  debts  there- 
of. (14)  The  bill  asks  that  the  public  admin- 
istrator of  Lewis  county,  or  an  administrator 
ad  litem,  be  appointed  to  wind  up  the  same 
and  pay  debts,  Inasmuch  as  no  one  has  been 
or  can  be  procured  to  act.  (15)  The  bill  ptays 
for  a  decree  against  the  defendant,  as  to  the 
personalty  received  by  her,  If  she  recrfved 
any,  liable  for  the  debts  of  her  husband,  and 
for  the  sale  of  the  Lewis  county  lands  to  pay 
hte  claim,  in  the  event  no  personal  assets 
went  into  the  hands  of  defendant,  available  to 
that  end,  and  for  special  and  general  relief. 

This  bill  was  filed  against  the  defendant  in- 
dividually. The  defendant  answered  the  bill 
April  23, 1883,  admitting— First  That  she  waa 
the  widow  of  Byron  M.  Smith,  deceased,  and 
that  he  had  made  a  will  giving  her  all  of  his 
property,  real  and  personal;  that  he  had  but 
little  of  the  latter;  and  that  most  of  his  estate 
was  situ&ted  In  Lewis  county,  Tenn.  Sec- 
ond. That  she  knew  nothing  abont  the  Judg- 
ment sued  on  in  the  bill,  and  averring  that 
she  was  no  party  to  the  proceedings  in  which 
It  was  rendered,  and  bad  no  notice  of  Its 
pendency  at  the  death  of  her  husband.  Third. 
Averring  that  he  died  September  6,  1888,  be- 
fore said  Judgment  was  rendered,  September 
17,  1888.  Fourth.  That  she  had  duly  quaUfled 
as  executrix  of  her  husband  in  the  county  of 
Hennepin,  state  of  Minnesota,  and  that  said 
cause  had  never  been  revived  against  her  as 
such,  and  hence  the  Judgment,  being  against 
a  dead  man,  was  void,  and  the  complainant 
could  not  recover  thereon  In  this  suit.  Fifth. 
That  she  did  not  know  whether  said  Judgment 
had  ever  been  paid;  that  she  had  never  paid 
it,  and  that  she  was  Informed  and  believed 
that  it  was  not  a  Just  Judgment,  and  that  her 
husband  never  owed  complainant  the  amount 
of  it  at  the  time  of  its  rendition;  but  that  as 
complainant  is  seeking  a  recovery  simply  on 
tbe  Judgment,  and  not  on  the  original  consid- 


eration, she  win  not  go  Into  the  latter  in  her 
answer.  Sixth.  That  no  one  had  qualified  as 
administrator  of  her  husband  in  Lewis  coun- 
ty, or  any  other  county  In  this  state;  that 
this  neglect  to  administer  was  not  to  evade 
the  paymoit  of  debts,  or  to  delay  ciedttora, 
but  was  upon  advice  that  no  administration 
was  needed,  inasmuch  as  her  bustkand  left 
no  personalty  to  be  admlnlatered.  Seventh. 
That  she  la  stUl  of  opinion  that  no  adminis- 
tration is  needed  in  Lewis  county,  but  that 
If  an  administrator  be  deemed  by  tbe  court 
necessary,  to  enable  the  complainant  to  have, 
his  rightsi,  she  claims  the  right  to  be  appointed 
as  administratrix,  to  defend  the  suit  Bighth. 
That  she  never  promised  to  pay  the  Judgment 
sued  on,  nor  did  she  ever  authorize  any  one 
to  promise  to  do  so  for  her;  that  she  had  been 
Informed  that  her  son  had  made  certain  prom- 
ises concerning  the  payment  of  this  Judgment, 
under  a  misapprehension  of  the  facts,  but  that 
he  had  made  no  promise  binding  upon  her, 
even  If  he  had  possessed  authority  to  make  It 
Ninth.  It  is  admitted  that  her  husband  died 
possessed  of  the  lands  mentioned  in  the  bill, 
and  thatby  his  will  he  left  them  to  her,  and  that 
they  are  liable  for  all  his  Just  debts,  as  there 
is  no  perscHuil  property  to  pay  them.  Tenth, 
It  is  Insisted,  however,  that  these  lands  are 
not  liable  for  this  void  Judgment  Eleventh. 
That  the  complainant  In  this  action  has  no 
right  to  call  her  to  account  with  respect  to  the 
personalty  received  by  her  from  her  husband's 
estate,  that  she  Is  in  no  way  liable  In  this  ac- 
tion, and  that  complainant  cannot  recover 
against  the  estate  of  her  husband  on  the  void 
Judgment  sned  on. 

The  foregoing  is  a  full  statement  of  the  con- 
tentions, as  presented  In  the  original  bill,  and 
the  Individual  answer  thereto  of  the  defendant 
The  sole  defense  presented  in  the  answer,  that 
is  a  defense  of  itself,  is  that  the  Judgment 
sued  on  was  rendered  against  Byron  M.  Smith 
after  his  death,  and  is  therefore  void.  After 
her  answer  aforesaid  the  defendant  qualified 
as  executrix  of  her  husband,  before  the  coun- 
ty court  of  Lewis  county,  and,  as  his  execu- 
trix, March  18,  1894,  answered  the  original 
bill.  In  this  answer  she  states:  (1)  That  her 
husband  died  September  6,  1888,  leaving  a 
wlU  naming  her  as  executrix;  that  the  will  was 
duly  probated  in  Hennepin  county,  Minn.,  and 
a  copy  of  the  same  filed  In  Lewis  county, 
Tenn.;  that  she  qualified  in  Hennepin  county, 
Minn.,  but  did  not  in  Lewis  county,  this  state, 
being  advised  that  she  need  not  do  so.  (2) 
That  she  knows  notbin?  of  the  Judgment  sued 
on,  that  her  husband  was  dead  at  the  date  It 
purports  to  have  been  rendered,  and  that  she 
had  no  notice  of  tbe  same,  or  of  the  pendency 
of  the  suit  (3)  She  does  not  admit  that  the 
Judgment  was  rendered,  and  demands  strict 
proof  thereof.  (4)  She  insists  ttiat,  if  render- 
ed, it  was  after  the  death  of  her  husband,  and 
hence  is  absolutely  void,  and  that  complainant 
is  not  entitled  to  recover  thereon.  (5)  That  If 
said  Judgment  was  rendered,  as  charged  in 
the  bill.  It  was  procured  by  fraud  and  collusion. 
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and  without  giving  notice  to  her  hosband. 
In  hla  lifetime,  of  the  pendency  of  the  suit,  or 
to  his  legal  representatJre,  or  any  of  his  fam- 
ily, after  his  death.  (6)  That,  at  the  time  the 
transcript  exhibited  with  the  bill  shows  the 
attorney  served  notice  on  her  husband,  the 
latter  was  incapable  of  taldng  care  of  him- 
self, or  of  attending  to  any  business,  and  that 
his  condition  and  mental  unfitness  were  ap- 
parent to  any  one  coming  in  contact  with 
him;  that  he  had  been  attacked  with  paraly- 
sis and  nervous  prostration,  which  had  ren- 
dered him  unfit,  mentally  and  physically,  to 
comprehend  and  attend  to  business,  and  that 
this  fact  was  known  to  the  attorney  serving 
said  notice  and  conducting  the  suit,  resulting 
in  the  alleged  judgment  sued  on;  that  no  no- 
tice was  given  to  any  of  his  family,  or  to  any 
one  who  could  appear  and  defend.  (7)  She 
does  not  admit  that  any  Judgment  was  in  fact 
rendered.  Sbe  avers,  upon  Information  and 
belief,  that  there  were  good  and  valid  de- 
fenses which  could  have  been  made,  and 
which  would  have  prevented  complainant 
from  recovering  on  the  consideration  of  the 
Judgment  against  her  husband,  if  any  one  in- 
terested had  received  notice,  who  could  hare 
appeared  and  defended.  What  tbeae  de- 
fenses were,  is  not  stated. 

April  25,  1894,  complainant  applied  to  the 
court,  and  was  permitted  to  file  an  amended 
bilL  After  stating  the  facts,  in  brief,  aver- 
red in  the  original  bill  and  the  answer  there- 
to, the  amendment  avers  that  since  the  filing 
of  the  original  bill  the  defendant  had  been 
appointed  by  the  county  court  of  Lewis  coun- 
ty executrix  of  her  husband's  will;  that  by 
consent  she  had  become  a  party 'in  her  rep- 
resentative character,  and  had  answered  as 
such;  that  she  had  qualified  as  executrix  of 
ber  husband  before  the  proper  court  in  the 
county  of  Hennepin,  Minn.;  and  that  after 
ber  qoaliflcatlon  in  said  state  the  Judgment 
of  complainant  against  her  husband  had 
been  filed  In  the  probate  court  of  Minnesota  as 
a  claim  against  the  estate  in  that  county  for 
administration,  and  had  l>een  allowed  there- 
in. It  is  stated  that  a  transcript  of  the  pro- 
ceedings before  said  probate  court  in  Min- 
nesota will  be  filed  on  or  before  the  bearing. 
The  further  averment  Is  made  that  the  real 
estate  of  the  husband  of  defendant,  in  Lewis 
county,  is  worth  from  fifteen  to  twenty  thou- 
sand dollars;  that  his  estate  was  regarded 
and  treated  as  an  insolvent  estate  In  Min- 
nesota; and  that  he  (complainant)  had  ex- 
hausted all  his  legal  remedies  to  collect  his 
Judgment  in  that  state,  and  failed.  Process 
is  asked  for  the  defendant,  in  her  representa- 
tive character,  in  this  amended  bill,  and  that 
upon  the  bearing  the  land  described  In  the 
original  bill  be  sold  to  satisfy  his  Judgment 
and  all  other  valid  debts  against  the  estate  of 
Byron  M.  Smith,  where  the  persons  owning 
them  come  in  and  make  themselves  parties, 
and  establish  their  claims.  The  defendant 
demurred  to  this  amended  bill,  assigning  five 
grounds:    (1)  Because  it  seeks  to  have  the 


estate  of  her  husband  wound  up  In  the  chan- 
cery court  as  an  Insolvent  estate,  without 
averring  that  its  insolvency  bad  been  suggest- 
ed in  the  county  court.  (2)  Because  the  orig- 
inal bill  was  tiled  to  sell  land  to  pay  a  debt 
due  by  Judgment  against  her  husband  in  tbe 
district  court  of  Hennepin  county,  Minn.,  ana 
which  land  had  been  devised  by  her  husband, 
and  the  amended  bill  sets  forth  the  fact  that 
said  Judgment  had  been  admitted  as  a  Just 
claim  in  the  probate  court  of  Hennepin  coun- 
ty, Minn.;  and  thus,  under  tbe  original  and 
amended  bills,  the  complainant  sought  to  re- 
cover on  two  distinct  causes  of  action,  on  the 
same  claim  or  debt  (3)  That  the  original  and 
amended  bills  were  antagonistic.  (4)  That 
the  amended  bill  Is  an  Indirect  attempt  to  In- 
sert Into  the  cause  Incompetent  evidence  to 
prove  the  validity  of  the  Judgment  sued  on. 
(5)  That  the  bill  shows  that  the  complainant 
has  his  proper  remedy  nnder  tbe  original  bill, 
and  no  good  reason  Is  shown  for  winding  up 
the  estate  of  her  husband,  in  Tennessee,  as  an 
insolvent  estate. 

It  appears  from  tbe  record  that  counsel  for 
defendant  excepted  to  the  introduction  of  the 
record  of  the  Judgment  filed  as  exhibit  to  tbe 
bill,  as  evidence,  on  the  gn^und  that  It  was 
certified  by  the  deputy  clerk,  and  not  by  tbe 
clerk  of  tbe  court  from  which  It  came.  This 
exception  tbe  master.  It  seems,  overruled, 
and  there  was  an  appeal  from  his  action.  On 
the  same  day  that  the  master  acted  on  this 
exception,  Horn.  W.  P.  Clark,  acting  as  spe- 
cial chancellor  by  consent  of  parties,  acted  on 
it.  His  decree  is  as  follows:  "This  cause  wa» 
heard  this  the  2&th  day  of  October,  1884,  be- 
fore Hon.  W.  F.  Clark,  sitting  as  special 
chancellor  by  consent  of  parties;  and  de- 
fendant filed  an  exception  to  the  reading  of 
the  exhibit  to  complainant's  original  bill  as 
evidence,  because  the  Judgment  on  it  was  cer- 
tified by  R.  C.  Royce,  deputy  clerk,  and  not 
by  the  clerk  of  the  court  In  which  it  Is  al- 
leged said  Judgment  was  rendered.  There- 
fore tbe  cause  was  continued  by  consent,  and 
the  defendant  agrees,  in  open  court,  to  with- 
draw said  exceptions,  and  not  hereafter  to  Id 
any  manner  rely  in  this  case  on  any  informal- 
ity of  the  certificate  of  the  clerk  to  the  Judg- 
ment, as  an  exhibit  to  complainant's  bill;  alt 
of  which  Is  ordered  to  be  entered  of  recoru. 
It  Is  further  ordered  that  the  amended  bill  ot 
complainant  be  dismissed."  It  is  presumed 
that  the  last  paragraph  of  this  decree  was 
directed  to  the  demurrer,  although  there  is 
no  intimation  that  tbe  demurrer  was  called  up 
for  action  thereon  before  his  honor  the  special 
chancellor,  but  the  record  presents  no  excep- 
tion to  the  order  of  dlsmissaL  Tbe  deposition 
of  Edwin  S.  Slater,  an  attorney  of  Minne- 
apolis, Minn.,  was  taken,  October  10,  1895,  to 
prove  the  law  of  that  state  bearing  upon  the 
force  and  validity  of  the  proceedings  leading 
up  to  the  Judgment,  and  the  Judgment  render- 
ed In  Hennepin  county,  in  favor  of  complain- 
ant, against  Byron  M.  Smith,  and  sued  on 
in  the  original  biU.    In  tbe  record  there  is  an 
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agreement  of  the  paiUes,  by  counsel,  that 
BTTon  M.  Smith  died  at  the  date  stated  In 
the  answer  of  defendant,  to  wit,  September 
'6,  1888.  It  Is  further  agreed,  and  made  a 
part  of  the  record,  that  by  the  laws  of  the 
state  of  Minnesota  a  judgment  rendered  in 
that  state  after  the  death  of  the  party  is  not 
for  that  reason  void.  It  is  also  agreed  that 
the  parties  may  read  as  evidence  of  the  laws 
of  Miimesota  any  of  the  text-books,  or  de- 
■dsions  of  that  state,  or  the  law  bool^s,  on 
said  subject.  We  take  It  that  this  agree- 
ment relieves  the  court  of  the  labor  of  ascer- 
taining the  law  of  Minnesota  In  respect  to  the 
«ffect  or  validity  of  a  judgment  rendered  In 
that  state  against  a  dead  man,  where  the 
«uit  was  commenced  and  jurisdiction  attach- 
ed before  his  death.  It  is  agreed,  of  record, 
by  the  parties,  that  such  a  judgment  Is  not 
void  in  that  state,  and  the  evidence  Is  to  the 
same  effect.  Looking  to  the  evidence,  such 
Judgment  In  that  jurisdiction  is  simply  voiil- 
able,  at  the  Instance  of  the  party  or  bis  legal 
representative,  by  an  appropriate  proceeding 
in  the  cause  In  which  It  was  rendered.  We 
may  also  dismiss  all  further  consideration  of 
-questions,  suggested  by  the  answer  of  de- 
fendant, relating  to  the  original  demand  upon 
which  the  judgment  of  complainant  was  bas- 
«d,  or  involved  in  the  charge  that  it  was 
obtained  by  fraud  or  collusion.  For,  In  the 
first  place,  the  averments  of  the  answer  In 
relation  thei-eto,  arc  made  In  the  most  gen- 
eral terms,  without  any  statement  of  facts 
«apporthig  tfao  general  charges;  and,  in  the 
second  placa.  there  is  no  evidence  In  the  rec- 
ord, at  sU.  BustainlDg  It.  Learnei  counsel 
wt/t  ha-v*  60  ably  repi-esented  defendant  in 
tMs  contest  n<^ed  ao  citation  of  authorities  to 
«onvi]icc  them  that  general  charges  of  this 
character,  without  facts  stated,  enabling  the 
C'urt  to  judge  for  itself,  and  without  proof 
supporting  either,  aftord  no  ground  warrant- 
ing affirmatiT-e  relief  in  a  court  of  equity. 
They  hav*!  not  pressed  them  here  with  much 
insistence,  but  used  them,  if  we  may  adopt 
the  language  of  war,  as  skirmish  outposts  to 
aid  in  the  protection  of  their  main  intrench- 
ment.  This  brings  us  to  the  vital  questions 
tn  the  case:  First  Is  the  Judgment  sued  on, 
rendered  in  the  district  court  of  Hennepin 
•county,  Minn.,  such  a  Judgment  as  is  entitled, 
in  the  courts  of  this  state,  to  the  full  faith 
And  credit  provided  for  in  article  4,  |  1,  of 
the  federal  constitution,  where  the  public 
acts,  records,  and  judicial  proceedings  of  one 
state  are  before  the  courts  of  another  state 
for  review?  Second.  If  it  is,  is  it  evidenced 
In  the  manner  that  legally  calls  for  according 
It  that  faith  and  credit? 

The  determination  of  these  questions  makes 
It  important  to  understand  the  law  of  Minne- 
sota regulating  procedure  in  their  courts  re- 
sulting in  Judgments  for  money  demands,  and 
Also  to  understand  the  character  of  judg- 
ments that  are  to  be  accorded  full  faith  and 
■credit,  tmder  the  provision  of  the  constitu- 
tion cited.    The  learned  judge  presiding  be- 


low, as  recited  in  hla  decree,  heard  the  cause 
upon  the  pleadings  and  proof,  including  the 
law  of  Minnesota,  found  in  its  Code  of  18^ 
(sections  5198-5199,  520S,  5209,  5267,  6354, 
5437,  5447,  5933),  and  the  articles  of  the  fed- 
eral consUtntlon  which  were  read  in  evidence. 
It  appears  from  a  recitation  in  the  decree  that, 
the  defendant,  at  the  hearing,  objected  to  the 
reading  of  the  transcript  filed  as  an  exhibit  to 
the  bill,  because  it  has  no  caption.  His  honor 
sustained  this  objection,  and  this  action  re- 
moved all  the  evidence  In  the  record  of  the 
Judgment  sued  on. 

Complainant  has  assigned  the  following  er- 
rors: (1)  The  chancellor  erred  in  sustaining 
the  exception  of  the  defendant  to  the  tran- 
script of  the  record  from  the  court  In  Minne- 
sota rendering  the  Judgment  sued  on,  exhib- 
ited with  the  bill,  and  made  a  part  of  It,  be- 
cause the  same  had  no  caption.  Inasmuch  as 
said  transcript  is  a  full  and  perfect  record  of 
the  proceedings  resulting  In  the  judgment  in 
said  court,  and  contains  all  the  facta  neces- 
sary to  show  that  said  court  had  jurisdiction 
to  render  the  Judgment,  under  the  law  of 
that  state.  (2)  He  erred  In  dismissing  the 
bill,  because  the  defendant  Interposed  no  pica 
of  nul  tlel  record,  and  the  interposition  of 
such  plea  was  necessary  in  order  to  avail  her- 
self of  an  issue  questioning  the  existence  of 
the  Judgment  sued  on.  It  is  Insisted,  under 
this  assignment,  that  she.  In  effect,  in  her  an- 
swer, admits  that  the  judgment  had  been  ren- 
dered, but  claimed  that  it  was  void  because 
rendered  after  the  death  of  her  husband.  It 
is  further  insisted,  under  this  assignment, 
tbat  the  allegations  tn  her  answer  as  execu- 
trix, that  she  did  not  admit  that  said  judg- 
ment was  rendered,  but  demanded  strict 
proof  of  the  same,  are  not  saffldent  as  a  plea 
of  nul  tiel  record.  (3)  The  chancellor  erred 
in  sustaining  an  exception  to  the  transcript, 
as  evidence,  on  the  bearing,  because  at  a  pre- 
vious term  of  his  court  the  defendant  ex- 
cepted to  it  on  the  ground  that  it  was  certi- 
fied by  the  deputy  derk,  and  not  by  the  clerk 
of  the  court  rendering  the  judgment,  and  on 
the  call  of  the  case  for  trial  It  was  continued 
by  consent,  and  therefore  defendant  agreed 
to  withdraw  her  exceptions,  and,  having  done 
so,  she  was  not  entitled  thereafter  to  except 
again.  In  other  words,  the  point  is  made 
that  withdrawing  her  said  exception  amoiunt- 
ed  to  a  waiver  of  all  exceptions  not  previous- 
ly taken.  (4)  The  court  erred  In  dismissing 
the  bill  and  taxing  the  ccnnplainant  with  the 
costs,  because,  the  record  from  the  court  in 
Minnesota  showing  on  Its  face  a  valid  judg- 
ment in  that  court,  such  judgment  cannot  be 
collaterally  attacked  In  the  courts  of  this 
state,  by  virtue  of  article  4,  |  1,  of  the  federal 
constitution.  (6)  The  court  erred  In  sustain- 
ing the  demurrer  to  the  amended  bill. 

The  first  position  advanced  by  defendant  in 
support  of  the  action  of  the  chancellor  In  ex- 
eluding  the  transcript  as  evidence  is  that  this 
court  cannot  entertain  an  objection  to  his  ac- 
tion In   respect   thereto,  because,   being  ex- 
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eluded  as  evidence,  it  was  not  made  a  part 
of  the  record  by  bill  of  exceptions.  Spurlock 
V.  Fulks,  1  Swan,  288;  Gib.  Suit  In  Cb.  i 
1045;  and  Kelley  t.  Fletcher,  94  Tenn.  6,  28 
S.  W.  1099,— are  cited  in  support  of  the  prop- 
osition. If  this  position  be  well  taken,  it  dis- 
^poses  of  the  appeal,  and  it  would  be  a  useless 
waste  of  time  to  consider  and  present  otu: 
views  of  the  law  ai^Iicable  to  the  other  nice 
questions  raised  in  the  record  and  the  as- 
signment of  errors.  We  have  examined  the 
cases  of  Perry  ▼.  Pearson, .  1  Humph.  431; 
Spnrlock  v.  Fulks,  1  Swan,  291;  Aymett  v. 
Butler,  8  Lea,  453;  Steele  v.  Frlerson,  85 
Tenn.  438,  3  S.  W.  649;  Anderson  v.  Ratl- 
road,  91  Tenn.  64,  17  S.  W.  803;  KeUey  v. 
Fletcher,  94  Tenn.  1,  28  S.  W.  1099,-«n  <rf 
which  announce  the  general  role  on  this  sub- 
ject In  the  1  Hiunph.  case,  supra,  the  depo- 
sition of  a  witness  was  objected  to,  and  ruled 
out  by  the  chancellor,  and  there  was  no  bill 
of  exceptions  lo  the  action  of  the  chancellor, 
by  which  the  deposition  was  made  a  part  of 
the  record.  The  supreme  court,  in  its  opinion, 
sal4:  "All  depositions  and  other  papers 
which  are  read  as  evidence  before  the  chan- 
cdlor  constitute  a  part  of  the  record  in  the 
case,  and  will  be  heard  by  the  supreme  court 
upon  an  appeal;  but  those  which,  upon  mo- 
tion, are  rejected  as  Incompetent  and  Illegal, 
and  not  therefore  to  be  read,  cannot  be  taken 
into  consideration  here,  unless  a  bill  of  ex- 
ceptions has  made  them  a  part  of  the  record. 
Depositions  are  frequently  rejected  for  mat- 
ter arising  upon  parol  evidence.  The  interest 
of  witnesses  is  often  thus  proved,  and,  un- 
less a  bill  of  exceptions  be  filed,  it  is  impos- 
sible for  the  court  above  to  know  for  what 
cause  the  deposition  was  excluded."  The 
point  in  the  1  Swan  case  was  where  the  dei>- 
osltion  of  a  witness  was  excluded,  and  the 
supreme  court  said:  "Without  intimating  an 
opinion  as  to  the  competency  of  the  witness, 
it  is  enough  to  say  tbat  his  deposition,  not 
having  been  made  a  part  of  the  record  by  a 
bill  of  exceptions  or  order  of  the  court,  is  not 
before  us,  and  therefore  no  question  can  be 
raised  on  It"  It  cites  the  case  in  1  Humph. 
The  8  Lea  case  was  precisely  to  the  same  ef- 
fect There  the  chancellor  excluded  deposi- 
tions because  of  the  incompetency  of  the  wit- 
nesses, and  it  was  held  that  no  question 
could  be  made  as  to  his  action  tmleas  the  ex- 
cluded depositions  were  made  part  of  the  rec- 
ord by  bill  of  exceptions.  Judge  Cooper  dted 
1  Humph,  and  1  Swan,  supra.  The  case  of 
Steele  v.  Frlerson,  85  Tenn.  431,  3  S.  W.  649, 
affirms  the  same  rule.  In  this  case  the  evi- 
dence of  a  witness  was  excluded  in  the  court 
below,  and  no  bin  of  exceptions  made  the  ex- 
cluded evidence  a  part  of  the  record.  Judge 
Lurton,  delivering  the  opinion  of  the  court, 
said:  "Where  evidence  is  excluded  Ijy  the 
chancellor,  bis  action  can  only  be  reviewed  by 
us  by  a  bill  of  exceptions  showing  the  ex- 
cluded evidence  and  his  ruling  upon  it"  The 
same  eminent  Judge,  in  Anderson  v.  Railroad, 
91  Tenn.  44,  17  8.  W.  805,  said:    "When  evi- 


dence ofTered  in  a  chancery  cause  is  excluded 
upon  objection,  the  correctness  of  the  mling 
cannot  be  challenged  upon  appeal  unless  the 
excluded  evidence  be  made  a  part  of  the  rec- 
ord by  bill  of  exceptions."  "This,"  says  he, 
"lias  been  repeatedly  so  ruled."  He  cites  85 
Tenn.,  3  S.  W.,  and  8  Lea,  supra.  This  hold- 
ing was  in  reference  to  the  action  of  the 
court  below  in  excluding  evidence  of  wit- 
nesses offered  to  prove  matter  or  representa- 
tions contradicting  a  written  contract  under 
which  the  parties  subscribed  to  the  capital 
stock  of  the  railroad  company.  In  Kdley  v. 
Fletcher,  94  Tenn.  1,  28  S.  W.  1099,  Mr.  Jn»- 
tice  Caldwell  reaffirmed  the  rule  that,  unless 
made  a  part  of  the  record  by  bill  of  excep- 
tions, evidence  excluded  by  the  chancellor  on 
the  hearing  cann6t  be  looked  to  by  the  war 
preme  court  The  ruling  in  this  case  was  ap- 
plied to  the  action  of  the  chancellor  in  exdnd- 
ing  evidence  offered,  tending  to  show  that 
certain  leases  assigned  by  a  party  to  a  corpo- 
ration in  payment  of  his  subscription  to  Its 
capital  stodE  were  of  but  Uttle  value.  The 
opinion  does  not  in  terms  state  the  character 
of  the  evidence  offered,— whether  that  of  wit- 
nesses, or  whether  it  consisted  ot  exhibits  to 
the  pleadings,  or  other  documentary  evi- 
dence,—but  the  clear  Inference  pemiiaslble 
to  be  made  is  that  it  was  the  proof  of  wit- 
nesses that  was  rejected.  Tte  rule  announ- 
ced. In  general  terms,  in  all  these  cases,  is 
that  evidence  rejected  by  the  chancellor  can- 
not be  considered  in  the  supreme  court  unless 
it  be  made  a  part  of  the  record  by  bill  of  ex- 
ceptions. We  are  of  opinion  that  the  rule  as 
announced  In  the  cases  cited  does  not,  and 
was  not  mtended  to,  apply  to  a  state  of  facts 
such  as  is  presented  in  this  record.  The  ex- 
hibit to  and  a  part  of  the  bill  excluded  by  the 
chancdlor  was,  it  is  true,  in  a  sense,  evidence, 
and  very  strong  evidence,  assuming  it  to  be  a 
legal  transcript  from  a  court  of  competent 
Jurisdiction.  It  also  constituted  the  complain- 
ant's cause  of  action,  and  the  vital  part  of  his 
bill.  Objection  was  made  to  it  on  the  heai^ 
Ing,  and  the  chancellor  sustained  the  objec- 
tion on  the  ground,  as  recited  in  his  decree, 
that  it  was  without  caption.  We  have  there- 
fore the  essential  part  of  the  bill  stricken  out 
on  motion,  and  the  reason  therefor  given  In 
the  decree  of  the  chancellor;  and  the  case  Is, 
we  think,  distinguishable,  in  a  maibed  fea- 
ture, from  those  relied  on  by  counsel  for  de- 
fendant, and  herein  referred  to.  Tbis  hold- 
ing makes  it  proper  for  us  to  state  the  facts 
and  law  on  the  other  questions  raised  in  the 
record. 

We  find  that  Jaly  20,  1888,  one  A.  C.  Shel- 
don, an  attorney  at  law  of  Minneapolis, 
Minn.,  having  his  office  at  620  Temple  court, 
in  said  city,  as  the  attorney  of  complainant 
issued  and  served  a  summons  upon  Byron 
M.  Smith,  under  the  following  heading  or 
caption:  "State  of  Minnesota,  County  of 
Hennepin.  District  Court  Fourth  Judicial 
Circuit  Robert  B.  Taylor,  Plaintiff,  vs.  By- 
ron M.  Smith,  Defendant    Summons.    State 
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of  Minnesota.  To  the  above-named  defend- 
ant" TblB  is  followed  by  a  summons  con- 
taining all  the  facts  required  to  be  in  such 
process  ander  tbe  statutes  of  Minnesota, 
made  evidence  In  this  case.  A  copy  of  the 
complaint  of  Taylor  accompanied  this  sum- 
mons, under  similar  headings,  containing  all 
tbe  requisites  demanded  by  the  law  of  that 
state.  It  gave  notice  of  tbe  two  notes  sued 
on,  their  date,  where  executed,  to  whom  ex- 
ecuted, when  due,  tbe  rate  of  Interest  they 
bore,  when  payable,  that  they  bad  been 
transferred  for  value  to  tbe  plaintiffi  In  tbe 
action,  that  they  were  due  and  unpaid,  and 
citing  blm  to  appear  and  defend  witliln  20 
days  in  tbe  designated  court  All  tbe  provi- 
sions of  the  statute  under  a  similar  caption 
were  complied  with,  and  September  17, 1888, 
under  tbe  same  caption,  tbe  clerk  of  tbe 
court,  by  bis  deputy,  upon  motion  of  tbe  at- 
torney for  Taylor,  rendered  a  formal  Judg- 
ment against  Smith  for  the  amount  of  tbe 
notes  sued  on,  with  Interest  and  costs,  the 
defendant  having  made  default  Then  fol- 
low other  short  entries,  under  a  similar 
heading,  stating  the  amount  of  the  Judg- 
ment when  filed,  name  of  Judgment  cred- 
itor and  debtor,— using  the  term  "Judgment 
rolL"  The  transcript  exhibited  and  made  a 
part  of  the  record  in  this  cause,  containing 
all  these  entries,  is  certified  by  tbe  derk  of 
the  district  court  of  Minnesota,  by  his  depu- 
ty, under  seal.  The  presiding  Judge  of  that 
court  certifies  as  to  tbe  official  character  of 
the  clerk,  and  tbe  clerk  authenticates  tbe 
official  character  and  signature  of  the  Judge. 
In  other  words,  we  find  as  a  fact— and  so  It 
Is  agreed  in  tbe  record— that  the  transcript 
is  properly  certified.  We  further  find  that 
defendant  qualified  as  executrix  of  tbe  will 
of  her  husband,  after  his  death,  in  Hennepin 
county,  Minn.,  and  that  tbe  Judgment  sued 
on,  and  rendered  as  aforesaid  in  Hennepin 
county  on  April  25,  1883,  was  filed  in  the 
probate  court  of  Hennepin  county,  in  said 
state,  as  a  claim  against  the  estate  of  Byron 
M.  Smith,  and  allowed  therein  as  a  valid 
demand  against  it  The  fact  of  the  presenta- 
tion of  bis  Judgment  to  said  probate  court, 
and  its  allowance  therein,  was  the  subject- 
matter  of  the  amended  bill  of  complaint  It 
was  proposed  in  tbe  amended  bill  to  produce 
a  certified  transcript  of  tbe  record  of  the 
probate  court,  thus  showing  the  facts  rel- 
ative to  this  feature  of  the  case.  As  before 
stated,  tbe  amended  biU  was  dismissed  on 
demurrer,  and  this  action  of  tbe  chancellor 
is  assigned  as  error.  Tbe  court  below,  we 
Infer,  acted  on  tbe  idea  that  tbe  probate  pro- 
ceedings constituted  a  separate  demand  from 
that  sued  on  in  the  original  bill,  and  hence 
that  the  two  pleadings  were  inconsistent 
If  so,  we  need  only  say  that  in  our  opinion 
he  was  In  error;  for  it  is  manifest,  it  seems  to 
us,  that  tbe  Judgment  obtained  in  tbe  district 
court  was  filed  in  tbe  probate  court  simply 
as  a  claim  against  the  estate  of  the  Judg- 
ment debtor,  and  Its  allowance  in  the  latter 


In  no  wise  vacated  the  Judgment  In  tbe 
former,  or  constituted  a  separate,  distinct  or 
antagonistic  demand.  It  is  easy  to  be  seen, 
we  think,  that  tbe  record  made  in  the  pro- 
bate court  with  respect  to  tbe  Judgment  ob- 
tained in  the  district  court  might,  in  certain 
aspects  of  the  suit,  become  very  material 
evidence;  and  for  this  purpose,  as  we  un- 
derstand tbe  purport  of  the  amended  bill.  It 
was  desired  to  bring  it  before  the  cotirt 
But  no  exception  appears  to  have  been  taken 
to  the  action  of  the  chancellor  at  the  time, 
and  as  it  was  not  made,  by  exhibit,  a  part  of 
the  amended  bill,  and  Is  not  made  a  part  of 
the  record  by  bill  of  exceptions,  we  cannot 
consider  it.  In  other  words,  while  it  Is  be- 
fore us  as  a  physical  fact,  it  Is  not  legally 
before  us  as  a  part  of  tbe  record.  But  in  our 
view  of  the  case  this  matter  is  wholly  imma- 
terial; for,  if  the  Judgment  rendered  in  tbe 
district  court  In  Minnesota  was  properly  ren- 
dered, there  is  no  effort  made  to  show  Its 
payment 

The  question  arises,  at  this  point,  was 
and  is  the  Judgment  rendered  in  that  state, 
in  the  district  court  thereof,  against  the  hus- 
band of  tbe  defendant,  and  sued  on  by  the 
bill  In  this  case,  valid?  It  was  rendered  by 
tbe  clerk  of  that  court  upon  default,  tbe 
defendant  not  appearing.  Under  the  evi- 
dence in  tbe  record,  tbe  district  courts  of 
that  state  are  courts  of  original  and  general 
Jurisdiction,  in  respect  to  cases  triable  in 
them.  Code  Minn.  S  4833;  Thayer  v.  Cole. 
10  Minn.  215  (GU.  173).  There  Is  no  ques- 
tion as  to  their  Jurisdiction  to  render  th» 
Judgment  against  Smith,  conceding  that  Ju- 
risdiction attached.  It  may  be  said  with  ab- 
solute certainty,  from  the  record,— and  we 
so  find  as  a  fact,— that  tbe  provisions  of  the 
Code  of  Minnesota  were  fully  and  literally 
observed  in  all  steps  leading  up  to  the  Judg- 
ment rendered  in  tbe  district  court  of  Henne- 
pbi  county,  that  s*'ate,  against  Byron  M. 
Smith.  Code  Minn.  1894,  {§  4533,  SIDS-SIOT, 
5199,  5208.  Under  section  5200,  the  Jurisdic- 
tion of  tbe  court  attached  from  the  time  of 
the  service  of  tbe  summons,  and  after  this  it 
had  control  of  all  the  subsequent  proceed- 
ings. It  is  further  the  law  of  that  state 
that  the  clerk  of  that  court,  niKtn  default 
of  the  party  sued  on  a  contract  for  the  pay- 
ment of  money  only,  may  enter  Judgment. 
Code,  I  5196,  subd.  2;  Heinrich  v.  Englund, 
34  Minn.  395,  26  N.  W.  122.  And  it  appears 
that  bis  action  in  such  case  is  the  action  of 
the  court,  and  bis  decision  as  to  the  suffi- 
ciency of  the  proof  of  service  of  tbe  sum- 
mons is  of  equal  validity  with  that  of  the 
Judge,  and  binding  upon  tbe  parties  until 
set  aside  or  reversed  by  a  direct  proceeding 
in  the  same  action.  Klpp  v.  Fullerton,  4 
Minn.  473  (GIL  366). 

As  before  stated,  we  are  relieved  of  tbe 
labor  of  delving  among  tbe  books  and  de- 
dsions  to  find  out  whether  this  Judgment  is 
void  because  rendered  against  a  dead  man: 
the  suit  having  been  commenced  against  him, 
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and  the  Jurisdiction  having  attached,  before 
bis  death.  It  l8  agreed  In  the  record  that  It 
Is  not  void,  and  the  proof  is  that  sacb  a 
Judgment  In  the  state  of  Minnesota  Is  not 
void,  but  only  erroneous  or  voidable  by  ap- 
propriate proceedings  in  the  same  action,  and 
In  the  same  court.  This  being  so,  it  follows 
ttiat  such  Judgment,  rendered  in  another 
«tate,  is  not  impeacliable,  when  sued  on  in 
■courts  of  this  state,  simply  because  of  its  er- 
roneous or  voidable  character,  under  a  direct 
proceeding  in  the  case,  in  the  court  of  its 
rendition.  Ckwper  v.  Reynolds,  10  Wall.  308; 
Trust  Co.  v.  Seasongood,  130  U.  S.  482,  9 
Sup.  Ct  675;  Town  of  Plalnview  v.  Winona 
&  St.  P.  R.  Co.,  38  Minn.  505,  32  N.  W.  745; 
Eaton  v.  Hasty,  29  Am.  Rep.  365;  Fitzsim- 
mons  V.  Johnson,  90  Tenn.  416,  17  S.  W.  100; 
Const.  U.  S.  art  4,  8  1;  Act  May  26,  1790; 
Bev.  St.  U.  S.  {  903.  Mr.  Justice  MiUer,  in 
■delivering  the  opinion  in  Cooper  y.  Reynolds, 
flupra,  said:  "It  is  of  no  avail,  therefore,  to 
«how  that  there  are  errors  in  that  record,  un- 
less they  be  such  that  prove  that  the  court 
bad  no  Jurisdiction  of  the  case,  or  that  the 
Judgment  rendered  was  beyond  Its  pow«r. 
This  principle  has  often  been  h^ld  by  this 
-court,  and  it  takes  ranlc  as  an  axiom  of  the 
law."  It  is  to  be  understood,  of  course,  that 
the  provision  of  the  constitution  and  the  sec- 
■tlon  of  the  Revised  Statutes  cited  apply  to 
Judgments  final  in  their  nature,  and  certain, 
-or  capable  of  being  made  so.  Fritz  v.  Fisher, 
5  Claris  (Pa.)  350,  3  Am.  Law  Reg.  243;  Fitz- 
Bimmons  v.  Johnson,  90  Tenn.  416,  17  S.  W. 
100.  And  It  must  have  been  duly  entered,  in 
accordance  with  the  law  of  the  state  regulat- 
ing the  procedure  of  the  court  rendering  it. 
12  Am.  A;  Eng.  Enc.  Law,  bottom  page  148n, 
note  1;  Knapp  v.  Abell,  10  Allen,  485.  The  case 
-of  Hlnson  v.  Wall,  20  Ala.  298,  cited  for  de- 
fendant, does  not  control  this  case.  Its  facts 
-differ  radically  from  the  facts  in  this.  In 
the  Alabama  case  the  record  only  disclosed 
.certain  memoranda  of  a  clerli  noting  Judg- 
ment, and  the  court  held  that  this  could  not 
be  received  in  place  of  the  solemn  act  of  the 
-court  as  required  at  common  law.  Here  the 
clerk  renders  a  solemn  Judgment  upon  process 
issued  and  served,  and  under  power  thereto, 
upon  the  default  of  the  defendant,  as  provid- 
ed by  law;  his  act  being  the  act  of  the  judge 
and  of  equal  force  and  effect  in  such  caae. 
It  will  be  understood,  also,  that  we  recognize 
the  difference  between  Judgments  of  anoth- 
er state  and  foreign  Judgments  and  domestic 
Judgments.  The  difference  is  clearly  stated 
in  cases  from  the  supreme  court  of  the  Unit- 
ed States.  Christmas  v.  Russell,  5  Wall.  280, 
305;  Cole  V.  Cunningham,  133  U.  S.  107,  10 
Sup.  Ct.  209.  We  hold  simply  that  the  Judg- 
ment of  another  state,  rendered  by  a  court 
having  Jurisdiction,  Is  admissible  in  evidence 
under  the  general  issue,  and  that  it  has  the 
«ame  force  and  effect,  when  pleaded  or  of- 
fered In  evidence,  as  In  the  state  where  it 
-was  rendered,  and  no  more.  Insurance  Co.  v. 
Harris,  97  Otto,  831;   Cannon  t.  Brame,  45 


Ala.  263;  Fitzsimmons  v.  Johnson,  90  Tenn. 
416,  17  8.  W.  100.  If  the  transcript  of  the 
Bister  state  proceeding  and  Judgment  show 
what  is  required  to  be  done  under  the  law  of 
that  state,  and  be  authenticated  as  required 
by  the  act  of  congress,  it  is  sufficient  An- 
drews V.  Flack  (Ala.)  6  South.  907;  Ferguson 
V.  Harwood,  7  Cranch,  408.  And  so  It  has 
been  held  that  U  the  attestation  conform  to 
the  laws  of  the  state  where  the  record  is 
made.  It  Is  sufficient  It  seems  to  have  been 
held  in  New  York  that  the  clerk  himself  must 
sign  his  name  to  the  attestation,  and  that  his 
name  signed  by  his  deputy  (this  fact  appear- 
ing on  the  face  of  the  attestation)  is  defective. 
Morris  v.  Patchln,  24  N.  Y.  394.  Held  other- 
wise In  Iowa.  Young  v.  Thayer,  1  G.  Greene, 
196.  But  it  is  agreed  In  this  case  that  the 
attestation  is  sufficient,  and  it  would  seem 
that  the  certificate  that  the  attestation  is  in 
due  form  is  conclusive;  and  where  the  attes- 
tation does  not,  on  its  face,  show  that  the 
transcript  is  of  the  entire  record,  the  certi- 
ficate cures  this  defect  Lee  v.  Gause,  2 
Ired.  440;  Ferguson  v.  Harwood,  7  Cranch, 
408;  Coffee  v.  Neely,  2  Heisk.  304. 

But  it  is  said— and  so  the  court  below  held— 
that  this  record  is  fatally  defective  because  it 
has  no  capticm  of  the  court  and  hende  could 
not  be  looked  to  as  evidence  of  the  existence 
of  the  Judgment  in  Minnesota.  We  are  of 
opinion  that  this  holding  of  the  learned  chan- 
cellor is  not  sustainable  in  law,  nor  by  the 
proper  legal  definition  and  origin  of  the  word 
"caption,"  and  its  adaptation,  as  a  descrip- 
tive term,  in  connection  with  legal  documents 
and  Judicial  proceedings.  It  is  defined  by  the 
legal  lexicographers  as  "the  beading  of  a  le- 
gal document  In  which  is  shown  the  time 
when,  the  place  where,  and  the  penon  by 
whose  authority  it  was  prepared  or  execut- 
ed." Anth.  Diet  Law,  148.  The  word,  in  Its 
legal  application,  had  its  origin  in  England, 
in  the  action  of  an  hiferior  court  in  trans- 
mitting. In  obedience  to  the  mandate  of  the 
king's  bench,  an  Indictment  to  the  crown  of- 
fice. It  was  accompanied  with  a  formal  his- 
tory, giving  the  court  in  which  the  indict- 
ment was  found,  the  Jurors  by  whom  it  was 
found,  and  the  time  and  place  when  it  was 
found.  This  instrument  termed  a  "schedule," 
is  annexed  to  the  indictment  The  history  of 
the  proceeding,  as  copied  or  extracted  from 
the  schedule,  is  called  the  "caption,"  and 
is  entered  of  record  immediately  before  the 
indictment  Starkie,  Cr.  PL  p.  287;  Ex 
parte  Bain,  121  U.  &  7,  7  Sup.  Ct. 
781.  But  It  was  not  then,  and  is  not  now, 
considered  a  part  of  the  indictment  Author- 
ities supra.  It  seems  to  us  that  the  case  in  2 
Heisk.,  supra,  in  principle,  controls  this  case, 
in  respect  to  this  question.  Here  we  have  all 
the  heading  necessary  to  show  the  court  In 
which  the  Judgment  was  rendered,  and  the 
transcript  shows  the  service  of  process,  when 
the  Judgment  was  rendered,  upon  what  is 
was  rendered,  and  by  whom  it  was  render- 
ed.   The  court  bad  Jurisdiction  of  the  person 
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and  subject-matter.  The  transcript  of  the 
record  is  attested  as  being  complete  and  in 
conformity  to  law. 

Tills  settles  the  case.  The  result  is  that  the 
decree  of  the  chancellor  Is  reversed,  and  a  de- 
cree will  be  entered  here  for  the  amount  of 
the  judiirment  sued  on,  and  Interest,  and  for 
the  costs,  against  the  defendant,  aa  execa- 
triz  of  her  husband  Byron  M.  Smith.  The 
cause  will  be  remanded  to  the  chancery  court 
«t  Lewis  county  for  further  proceedings  in 
conformity  to  this  opinion. 

NEIL  and  BARTON,  JJ.,  concur. 

Afltoned  orally  by  supreme  court,  March  6, 
1896. 


NASHVILLB  TRUST  OO.  t.  LANNOM'S 
HEIRS  et  al. 

(Court  of  Chancery  Appeals  of  Temiessee. 
Feb.  8,  1896.) 

RcsuLTiNO  Trubts— Btidinoi. 
Where  a  wife  turns  orer  to  her  husband 
Koney  receiTed  from  her  father's  estate,  with- 
out any  agreement  for  its  inTestment,  the  fact 
that  the  husband  subsequently  informs  the  wife 
that  he  has  inyested  it  in  certain  land  for  her, 
whereas  he  had  not,  but  had  taken  title  thereto 
in  himself,  is  insufficient  to  create  therein  a 
resulting  trust  in  fuTor  of  the  wife. 

Appeal  from  chancery  court,  Davidson 
county;  Thomas  H.  Malone,  Chancellor. 

Suit  by  the  Nashville  Trust  Company,  ad- 
ministrator, against  the  heirs  and  creditors  of 
W.  A.  Lannom,  deceased.  From  a  decree  for 
complainant,  Mrs.  Lannom,  the  widow  of  de- 
ceased, appeals.    Affirmed. 

Nolen  &  Slemons,  for  appellant  John  Alli- 
son, for  appellee  Nashville  Trust  Co.  Smith 
ft  Dickenson,  for  appellee  Fourth  Nat.  Bank. 
John  Ruhm  &  Son,  for  appellee  Max  Ernst. 

WILSON,  J.  This  bill  was  filed  November 
8,  1803,  by  the  complainant  corporation,  aa 
administrator  of  W.  A.  Lannom,  deceased, 
against  his  widow  and  heirs  and  creditors,  to 
sell  the  lands  of  the  decedent  to  pay  debts,  on 
the  ground  of  the  insolvency  of  his  estate. 
Dower  and  homestead,  and  a  year's  support, 
had  been  set  apart  to  the  widow  and  children; 
and  all  questions  but  one  are  ont  of  the  rec- 
ord, In  80  far  as  our  determination  is  invok- 
ed. The  bill  described  the  separate  parcels 
of  real  estate  of  which  the  intestate  died 
seised.  Among  them  were  a  house  and  lot  in 
Nashville  situated  on  Harris  street  Mrs. 
Lannom  filed  her  answer  as  a  cross  bill,  and 
therein  averred  that  said  house  and  lot  were 
purchased  with  her  means,  received  by  her 
husband  as  a  trust  fund  to  be  invested  for 
her,  and  that  the  same  were  Invested  by  him 
in  this  house  and  lot.  The  prayer  of  the 
cross  bill  is  that  the  title  to  said  house  and 
lot  be  divested  out  of  all  the  parties  to  the 
suit  and  vested  in  her,  or,  if  this  coidd  not 
be  done,  that  the  fund  belonglnK  to  her, 
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which  was  invested  in  the  purchase  of  the 
property,  be  declared  a  lien  thereon,  and  the 
Uen  enforced  by  its  sale.  Her  cross  bill  was 
answered,  and  the  claim  presented  by  her 
denied.  The  depositions  of  seven  witnesses 
were  taken  to  establish  her  contention.  The 
chancellor  heard  tlie  cause,  in  respect  to 
the  contention  raised  by  the  cross  bill,  March 
21,  1896,  and  decreed  that  Mrs.  Lannom  was 
not  entitled  to  the  property,  but  that  it  be- 
longed to  the  estate  of  her  deceased  husband, 
and  dismissed  her  cross  bill,  with  the  costs 
Incident  thereto.  F^m  this  decree  she  pray- 
ed and  obtained  an  appeal  to  the  supreme 
court  and  has  assigned  one  error,  the  effect 
of  which  is  that  the  chancellor  erred  In  not 
giving  her  the  relief  she  prayed,  because  the 
evidence  makes  ont  a  case  of  resulting  trust, 
In  her  favor,  to  the  property  In  question. 

It  would  be  uninteresting,  as  well  as  wholly 
onprofltable  to  the  parties  litigant  in  this  case, 
or  thdr  counsel,  to  go  Into  a  discussion  of  the 
testimony  in  this  cause.  It  is  sufficient  to 
say  that  in  our  opinion,  after  a  careful  read- 
ing and  consideration  of  the  evidence,  the 
facts  disclosed  thereby  do  not  make  out  a 
case  of  resulting  trust  In  this  property  in  fa- 
vor of  Mrs.  Lannom,  nor  do  they  establish 
her  right  to  have  a  Uen  fixed  on  the  property. 
In  her  favor,  as  against  the  creditors  of  her 
husband.  The  substance  of  the  evidence  is 
that  she  had  an  undivided  interest  In  a  tract 
of  land  in  Kentucky,  which  she  sold  to  her 
brother  and  brother-in-law  for  $800.  This 
sum  was  paid  at  different  times,  by  said  par- 
ties, In  checks  drawn  in  her  favor,  which  she 
Immediately  Indorsed  and  handed  to  her  hus- 
band, who  at  the  time  was  a  prosperous. mer- 
chant In  Nashville,  and  supposed  to  be  in 
easy  financial  circumstances.  There  is  no 
evidence  in  this  record  that,  at  the  time  she 
turned  the  checks  received  for  her  interest  in 
the  Kentucky  land  over  to  her  husband,  there 
was  any  contract  agreement,  or  understand- 
ing between  them  that  he  was  to  Invest  it  for 
her  benefit  or  In  property,  taking  the  title 
thereto  in  her,  or  that  he  was  to  hold  it,  or 
be  accountable  for  it,  as  a  trust  fund  for 
her.  Her  own  evidence,  giving  it  full  cred- 
it, and  deducing  from  it  aU  fair  and  legitimate 
Inferences,  makes  out  no  such  case.  In  her 
original  examination,  being  asked  what  she 
did  with  the  money  when  It  was  paid  to  her 
for  her  Interest  in  the  Kentucky  land,  she 
said,  "I  gave  it  to  Mr.  Lannom."  Being 
further  asked  If,  at  the  time  she  gave  it  to 
him,  "she  had  any  contract,  agreement,  or 
conversatiou  as  to  what  was  to  be  done  with 
the  money,"  she  replied,  "He  told  me,  after 
I  gave  it  to  him,  that  he  bought  Mechanics' 
Bank  stock  with  It  for  me."  He  told  her  this 
aome  time  after  the  money  was  given  to  him, 
but  how  long  after,  she  did  not  remember. 
Further  on,  in  her  original  examination,  she 
states  that  this  money  was  paid  to  her  by 
her  brother  and  brother-bn-law  in  checks  pay- 
able In  checks,  and  that  she  hkdorsed  and 
■  "turned  them  over  to  her  husband,  and  never 
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thought  any  more  about  them."  It  is  trne 
that  Mis.  Lamiom  testifies  that  her  husband 
told  her  that  he  had  sold  her  Mechanics' 
Bank  stock  a  short  while  before  that  In- 
stitution failed.  The  proof,  however,  Is  left 
in  obscurity  In  respect  to  the  amount  of  this 
bank  stock  he  bought  or  held.  It  is  fairly 
evident  from  the  facts  disclosed  by  her  own 
testimony  that  this  stock  was  not  bought  and 
put  in  her  name,  and  that  she  never  bad 
any  control  of  it,  for  she  states  that  she  did 
not  luiow  its  amount,  nor  wliat  it  sold  for. 
It  was  never  in  her  possession.  In  short,  her 
only  connection  with  the  sum  she  received 
for  her  Interest  in  her  father's  real  estate,  as 
testified  to  by  herself,  was  "to  Indorse  the 
checks,  and  deliver  them  to  her  husband." 
It  is  doubtless  true  that  he  told  bis  wife  that 
he  Iiad  invested  the  proceeds  of  the  Meclianlcs' 
Bank  stock  in  a  house  and  lot  for  her,  and 
that,  as  she  understood,  the  house  and  lot  in 
question  is  the  one  he  referred  to  in  making 
this  statement  to  her.  As  a  matter  of  fact, 
the  house  and  lot  in  controversy  cost  $2,000, 
as  recited  in  the  deed,  and  the  deed  was  made 
to  him.  He  knew  that  the  deed  was  made  to 
him,  and  the  evidence  of  Mrs.  Lannom  is  that 
a  short  wlille  before  leaving  the  city  for 
Monteagle,  being  in  very  bad  health,  she  ask- 
ed him  wliat  would  become  of  tills  lot  in  case 
of  his  death  without  having  the  deed  changed, 
and  be  said,  "There  would  be  no  trouble,"  and 
went  on  to  explain  to  her  that  she  could  get 
it;  and  she  says,  "I  supposed  he  knew,  and  I 
believed  him."  It  furthermore  appears  that 
Mr.  Lannom  told  her  brother  and  mother, 
and  one  or  more  of  tils  mercantile  friends,  that 
he  had  Invested  in  a  house  and  lot  for  his 
wife;  and,  says  her  mother,  "I  have  heard 
him  Joke  her  about  her  property."  But  there 
Is  not  a  particle  of  proof  that  Mrs.  Lannom 
ever  had  control  of  the  bank  stock,  or  the 
house  and  lot,  or  that  she  ever  received  the 
dividends,  if  any,  paid  in  the  former,  or  the 
rents  from  the  latter.  That  Mr.  Lannom  con- 
templated having  the  deed  to  this  lot  changed 
to  ills  wife  Just  before  he  left  for  Monteagle, 
where  he  died  some  eight  or  ten  days  after 
reacliing  there,  is  reasonably  clear  from  the 
proof;  and  it  is  also  reasonably  to  be  infer- 
red from  the  proof  that  he  had  in  mind  that 
it  was  his  duty  to  make  some  such  investment 
for  her,  in  view  of  the  sum  she  had  received 
from  her  father's  estate,  and  turned  over  to 
him.  But,  as  before  stated,  there  is  not  a 
particle  of  evidence  that  he  made  any  agree- 
ment or  contract  with  his  wife,  at  the  time 
he  received  the  money  from  her,  or  after- 
wards, to  do  so.  Giving  every  word  of  the 
evidence  all  the  probative  force  in  favor  of 
Mrs.  Lannom  that  can  be  claimed,  and  the 
most  that  is  established  is  that  be  told  her 
that  he  had  bought  bank  stock  for  her,  when, 
as  an  actual  legal  fact,  be  had  not,  and  aft- 
erwards told  her  that  he  had  sold  this  stock 
and  Invested  the  proceeds  in  this  house  and 
lot,  when,  as  an  actual  legal  fact,  be  had  not 
Is  this  evidence,  and  the  facts  presented  by 


it,  sufi[icient  to  raise  a  resulting  trust  in  tb» 
wife,  or  to  create  a  lien  in  her  favor  on  the 
house  and  lot,  to  the  extent  of  the  fund  re- 
ceived by  her  from  her  father's  estate, 
against  the  claim  of  creditors  of  her  hus- 
band? We  think  not  We  are  referred  by 
counsel  of  Mrs.  Lannom  to  Prltchard  v.  Wal- 
lace, 4  Sneed,  405;  Powell  v.  Powell,  9 
Humph.  477;  Olick  v.  Click,  1  Heisk.  607;  and 
Pillow  V.  Thomas,  1  Baxt  130.  We  have 
examined  these  cases,  and  believe  that  nei- 
ther one  of  them  sustains  the  contention  of 
Mrs.  Lannom.  The  case  of  Powell  v.  Powell, 
supra,  simply  held  that  a  direct  conveyance 
of  slaves  by  a  husband  to  his  wife,  in  con- 
sideration of  her  relinquishment  of  dower, 
in  the  state  of  Virginia,  was  good,  and 
would  vest  the  title  to  the  property  in  her, 
to  her  separate  use,  without  any  words  to 
that  effect  The  case  of  Prltchard  v.  Wal- 
lace, supra,  was  a  case  where  the  wife  filed 
a  bill  to  set  up  a  resulting  trust  in  a  tract  of 
land  purchased  by  a  .former  husband,  tak- 
ing title  to  himself,  and  Judge  Caruthers  sus- 
tained her  bill,  and  granted  the  relief  prayed. 
But  the  court  held  that  from  the  evidence, 
there  was  no  doubt  that  the  wife  consented 
to  a  sale  of  her  land  upon  the  distinct  agree- 
ment and  promise  on  the  part  of  her  then 
husband  to  invest  the  proceeds  for  her  ben- 
efit, and  ttiat  of  her  children  after  her,  in 
the  tract  of  land  before  the  court  and  that 
the  proceeds  were  so  invested.  The  case  of 
Pillow  V.  Thomas,  supra,  announces  a  simi- 
lar principle,  although  in  this  case  Judge 
Deaderick  held  the  evidence  insufficient  to 
establish  the  trust.  The  wife  alleges  in  her 
bill  that  she  was  a  minor  when  she  married, 
and  that  her  guardian  refused  to  turn  over 
her  estate  and  funds  to  her  husband  until 
be  made  a  distinct  promise  and  agreement  to 
invest  her  means  for  her  use  and  l>enefit,  and 
that  he  did  agree  and  promise  to  invest  them 
in  the  land  in  question.  The  case  of  Click  v. 
Click  is  found  in  1,  not  9,  Heisk.,  but  we 
infer  this  is  a  mistake  of  the  typewriter.  But 
the  trust  in  Click  v.  Click,  1  Heisk.  007,  was 
rested  upon  an  express  agreement  on  the 
part  of  the  husband  with  tbe  wife  that  she 
should  have  the  land  for  her  sole  and  sepa- 
rate use.  The  trust  must  residt  if  st  all,  at 
the  time  the  trade  is  made  and  the  deed  is 
taken,  and  must  rest  upon  a  contract  that 
the  purchase  is  made  for  the  benefit  of  the 
wife,  and  the  existence  of  the  contract  ought 
to  be  shown  by  clear  and  convincing  evi- 
dence. Pillow  V.  Thomas,  1  Baxt  120.  It 
might  be  conceded,  for  the  purposes  of  this 
case,  that  tbe  evidence  of  the  nominal  pur- 
chaser as  to  the  facts  of  the  agreement  and 
the  receipts  of  tbe  money,  and  payment  of 
it  if  full,  clear,  distinct,  and  convincing,  will 
be  sufficient  to  establish  the  trust.  Id.  131; 
Prltchard  v.  Wallace,  supra.  But  "the  ad- 
missions of  the  party  are  always  liable  to  be 
misunderstood;  and,  in  a  case  where  it  is 
sought  to  set  up  a  claim  against  the  recitals 
of  a  deed,  the  evidence  should  be  full,  cleuv 
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and  convlncSng,  especially  after  the  lapse  of 
years,  or  where  the  trust  is  not  claimed  until 
after  tbe  death  of  the  alleged  trustee."  Pil- 
low y.  Thomas,  supra.  All  the  cases  and  the 
text  writers  bold  that,  before  the  wife  can 
set  up  a  resulting  trust  In  land,  the  title  to 
which  is  in  her  husband,  as  against  the 
claims  of  creditors,  it  must  appear  that  the 
husband  received  her  money  or  estate  under 
a  contract  to  Invest  It,  or  Its  proceeds,  In  the 
land,  for  her  use  and  beneQt.  Loftis  v.  Lof- 
tls,  94  Tenn.  232, 28  S.  W.  1091;  Gates  v.  Card, 
03  Tenn.  340,  341,  24  S.  W.  486;  SnUlvan  T. 
SulUvan,  86  Tenn.  376-381,  6  S.  W.  8T6.  Cas- 
es from  this  and  other  states  might  be  cited 
at  great  length.  This  case  falls  at  this  vital 
point  There  Is  no  pretense  that  Mr.  Lan- 
nom  received  this  money  under  any  sort  of 
promise  or  agreement  to  invest  It  for  her 
use  and  benefit  His  subsequent  admissions 
are  admissible  in  evidence,  and  his  conduct 
with  the  fund  may  be  shown,  for  what  they 
are  worth,  to  establish  the  t&ct  that,  when 
he  received  the  money  or  funds  of  the  wife, 
he  received  it  under  a  promise  to  so  Invest 
it  But  Mrs.  Lannom  says  she  turned  it 
over  to  him,  and  thought  no  more  about  it 
until  he  told  her  he  had  invested  it  for  her. 
Chancellor  Kent,  at  an  early  day,  after  ad-, 
mitting  this  character  of  evidence  to  estab- 
lish resulting  trusts,  says,  "The  cases  uni- 
formly show  that  the  courts  have  been  deep- 
ly Impressed  with  the  danger  of  this  icind  of 
proof,  as  tending  to  perjury  and  the  insecuri- 
ty of  paper  title,  and  they  have  required  the 
payment  by  the  cestui  qui  trust  to  be  clear- 
ly proved."  Boyd  v.  M'Lean,  1  Johns.  Ch. 
5>S2.  The  courts,  with  great  unanimity,  have 
followed  this  doctrine.  McCammon  v.  Pet- 
titt,  3  Sneed,  246;  Sandford  v.  Weeden,  2 
Heisk.  70;  Hyden  v.  Hyden,  6  Baxt  406. 
In  the  case  last  above  cited  the  court  said 
the  proof  must  be  "most  convincing  and  irre- 
fragable." And  It  was  said  In  a  case  where 
a  wife  was  seeking  to  set  up  a  resulting 
trust  in  land,  the  title  to  which  was  In  the 
husband,  upon  the  averment  that  the  bus- 
band  had  used  her  money  in  Its  purchase, 
under  ah  agreement  with  her  that  the  title 
should  be  taken  to  her.  One  eminent  court 
has  gone  so  far  as  to  say  that  the  admission 
of  parol  evidence  to  establisb  a  resulting 
tnut  was  called  "one  of  the  mistakes  of 
equity."  Lee  v.  Browder,  51  Ala.  288.  We 
have  dealt  with  the  record  as  if  the  evidence 
of  the  wife  detailing  conversations  with  her 
husband  was  competent  In  Pillow  v.  Thom- 
as, supra,  it  was  expressly  held  not  to  be. 
We  have  also  so  far  considered  the  case 
on  the  theory  that  the  money  received  was 
received  as  the  separate  estate  of  the  wife, 
and  that  the  husband  held  It,  in  some  sort, 
as  her  fund.  As  a  matter  of  fact  and  law, 
she  simply  turned  over  this  $800,  and  some 
interest  on  it,  to  her  husband,  and  bis  mar- 
ital rights  attached.  Joiner  v.  Franklin,  12 
Lea,  420;  Hyden  v.  Hyden,  6  Baxt  406-406.  If 
It  be  conceded  that  he  afterwards  told  her 


that  he  had  invested  it  for  her  in  certain 
property,  where  he  had  not,  but  bad  taken 
title  thereto  in  himself,  no  case  is  made  out 
under  the  law,  as  we  understand  it  estab- 
lishing a  resulting  trust,  or  fixing  a  lien  In 
her  favor,  as  to  the  property.  The  result  Is 
that  the  decree  of  the  chancellor  is  affirmed, 
with  costs. 

BARTON  and  NEIL,  J  J.,  concur. 

Affirmed  orally  by  supreme  court,  March  14, 
1896.  -,  V  ^ 


OliARKSVILLB   &   R.   TURNPIKE   CO.   v. 

CITY  OF  CLARKSVILLB  et  at 

(Court  of  Chancery  Appeals  of  Tennessee. 

Feb.  12,  1896.) 

Appbai/— Kev I  Kw— Shdkpikb— What  CoirsTiTUTSs. 

1.  The  appellate  court  on  review,  will  not 
consider  assignments  of  error  directed  to  mat- 
ter of  argument  or  obiter  dicta  of  the  trial 
court  and  not  involved  in  the  actual  decision 
to  be  reviewed. 

2.  A  county  road  which  wonid  be  of  great 
convenience  to  people  living  between  two  ex- 
isting roads,  one  of  which  is  a  turnpike,  by 
shortening  their  line  of  travel  to  the  town  in 
which  the  roads  terminated,  and  which  would 
in  time  of  high  water  be  of  great  utility,  is  not 
a  shunpike,  though  the  effect  would  be  to  de- 
crease the  business  of  the  turnpike  company  so 
as  to  entitle  such  company  to  enjoin  its  loca- 
tion. 

Appeal  from  chancery  court,  Montgomery 
county;    George  E.  Seay,  Chancellor. 

Bill  by  the  Clarksville  &  Russellville  Turn- 
pike Company  against  the  city  of  Clarksville 
and  Montgomery  county  and  others.  There 
was  an  account  for  complainant  and  both 
parties  appeal.    Reversed. 

Leech  A  Savage,  for  complainant  Bumey 
A  Gholson,  W.  M.  Daniel,  and  LyIe  &  Ghol- 
son,  for  defendants. 

WILSON,  J.  The  complainant  is  a  corpora- 
tion chartered  by  the  legislature  of  this  state, 
in  1850,  to  construct  and  operate  a  turnpike 
from  the  city  of  Clarksville,  Montgomery 
county,  Tenn.,  to  the  Kentucky  line.  In  tbe 
direction  of  Russellville,  In  tbe  latter  state. 
It  maintains  a  pike,  under  Its  charter,  as  is 
averred,  some  12  miles  in  length.  It  owns  a 
bridge  across  Red  river,  near  the  present 
corporate  limits  of  Clarksville,  and  receives 
toll  at  said  bridge,  as  well  as  at  two  gates 
on  its  road,  one  of  its  gates  being  at  said 
bridge.  This  bill  was  filed  by  it  July  HI, 
1893,  to  enjoin  the  city  of  Clarksville,  Mont- 
gomery county,  and  the  other  defendants 
named,  from  constructing  a  bridge  across 
Red  river,  and  opening  a  public  road  run- 
ning thence  northward  to  an  Intersection 
with  an  established  public  road,  on  the 
ground  that  the  same  was  being  opened  as  a 
shunpike,  and  that  to  open  It  to  public  travel 
would  practically  destroy  the  value  of  its 
franchise.  The  bill  is  also  filed  by  complain- 
ant as  a  taxpayer,  and  it  Is  averred  that  tbe 
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steps  taken  and  money  appropriated  by  the 
municipality  and  county  to  build  the  ob- 
jectionable bridge  and  open  the  obnoxious 
road  were  without  legal  sanction.  Relief 
appropriate  to  the  allegations  of  the  bUi  was 
asked,  and  a  temporary  injunction  was  grant- 
ed in  accordance  with  Its  prayer.  The  city 
of  ClarksTllIe,  Montgomery  county,  and  F. 
P.  Gracey  answer,  stating  their  view  of  the 
situation  and  facta,  and  insisting  that  the 
bridge  and  public  road  in  issue  are,  in  the 
sense  of  the  law,  a  public  convenience,  If  not 
a  necessity.  The  chancellor,  at  chambers, 
August  15,  1893,  modified  the  temporary  In- 
junction before  granted,  "In  so  far  as  it  en- 
joins the  city  of  Clarksvllle  and  county  of 
Montgomery  from  paying  any  more  money, 
under  the  contract  complained  of,  for  the 
construction  of  the  bridge  across  Red  river.' 
Much  testimony  was  taken  In  respect  to  the 
main  questions  raised  In  the  pleadings,  and 
the  cause  was  brought  to  a  hearing  April  24, 
1884.  The  learned  chancellor  rendered  a 
decree  displeasing  to  both  sides,  and  both 
prayed  and  obtained  an  appeal,  and  have 
assigned  errors.  As  his  decree  presents  the 
grounds  of  contention,  we  copy  the  same  In 
fulL  He  held:  "(1)  The  grounds  which  at- 
tack the  contract  for  the  construction  of  the 
new  bridge  across  Red  river  are  not  well 
taken.  As  to  this,  the  bill  will  be  dismiss- 
ed. (2)  The  new  road  complained  of  has  for 
its  termini  Pea  Ridge  and  OlarksviUe.  Its 
northern  end  begins  at  a  point  on  tlvc 
Newton  road  at  or  near  Pea  Ridge,  and 
runs  thence,  in  a  southerly  direction,  to 
where  it  intersects  the  Peterson  or  New 
Providence  road;  thence,  in  a  westward  di- 
rection, over  said  Peterson  road,  several 
yards;  and  then,  leaving  said  road,  it  runs 
southward  to  the  new  bridge.  The  route 
from  Pea  Ridge  to  its  intersection  with  the 
Peterson  road  Is  nearly  parallel  with  com- 
plainant's road,  is  some  1%  miles  in  dis- 
tance, and  runs  in  close  proximity  to  com- 
plainant's pike.  The  proof  is  established 
that,  if  opened  up.  It  will  divert  a  large  por- 
tion of  travel  from  said  pike,  and  will  afford 
the  means  whereby  complainant's  gate  and 
bridge  across  Red  river  can  be  passed 
around,  and  its  tolls  evaded,  and  the  reve- 
nues therefrom  seriously  reduced.  The 
proof  further  shows  that  there  is  but  little 
difference.  In  the  distance  to  Clarksvllle,  be- 
tween the  new  road  and  complainant's  pike, 
—less  than  a  mile;  that  there  is  no  trouble 
by  reason  of  high  waters  which  the  new 
road  is  intended  to  relieve  against;  and  that 
the  pike  is  the  better  road.  The  proof  does 
not  show  the  existence  of  any  material  facta 
by  reason  of  which  the  creation  of  this  part 
of  the  proposed  road  is  a  public  convenience 
or  necessity.  Unless  it  appear  that  It  Is 
reasonably  essential  to  the  public  conven- 
ience, its  location  with  reference  to  com- 
plainant's pike,  and  that  it  affords  the  easy 
means  whereby  the  payment  of  tolls  at  Its 
gate  or  bridge  may  be  avoided,  would  make 


it  a  Bhnnpike,  under  our  decisions,  against 
the  creation  of  which  complainant  Is  entitled 
to  be  protected.  The  fact  that  it  does  not 
touch  complainant's  pike  Is  immaterial,  or 
that  it  may  not  be  intended  as  a  shunpike. 
The  quo  animo  is  not  the  qaestion,  if  it  be 
in  effect  a  shunpike.  Whether  that  part  of 
the  proposed  road  from  the  new  bridge,  run- 
ning in  a  northerly  direction,  to  where  it  in- 
tersects the  Peterson  road,  so  as  to  be,  in 
effect  and  substance,  a  continuation  south- 
ward of  the  road  now  running  from  Need- 
more  to  the  Peterson  road,  would  be  a  mere 
shunpike,  or  whether  such  a  road,  with  such 
termini,  and  so  located,  might  be  created  by 
the  county  court,  because  reasonably  essen- 
tial to  the  public  convenience,  la  not  mate- 
rial, and  need  not  now  be  determined.  That, 
as  to  this  part  of  the  road,  the  proof  does 
show  the  existence  of  a  different  state  of 
facte  and  circumstances,  cannot  be  denied. 
The  people  living  along  It  on  ite  west  side, 
as  far  north  as  Needmore,  perhaps,  are 
much  Inconvenienced  at  times  by  high  wa- 
ter, and  their  inability  to  cross  the  West 
Fork  at  the  Leonard  or  Peterson  fords;  and 
at  such  times  the  dlffierence  in  the  distance 
necessary  to  be  traveled  over  in  getting 
thence  to  and  from  Clarksvllle,  as  compared 
with  the  distance  by  this  part  of  the  new 
road.  Is  considerable.  That  the  proof  does 
reasonably  establish  these  facts  cannot  be 
successfully  controverted.  But  the  issue  ten- 
dered is  not  with  reference  to  a  road  hav- 
ing such  termini  and  location,  and  question- 
ing the  power  of  the  county  court  to  create 
and  open  it,  because  required  by  the  public 
j  convenience,  notwithstanding  ite  effect  upon 
the  travel  over  the  complainant's  pike  and 
bridge.  The  road  In  question  was  applied 
for,  located  by  the  jury  of  view,  and  es- 
tablished by  the  county  court,  as  a  road  hav- 
ing one  of  ite  termini  at  or  near  Pea  Ridge, 
and  running  thence,  along  the  route  as  in- 
dicated by  the  jury  of  view  in  ite  report,  to 
the  city  of  Clarksvllle.  And  in  esteblishlng 
the  road  thus  Indicated,  in  tue  same  order,  it 
expressly  declined  to  pay  any  damages  to 
the  landowners  through  whose  land  it  ran. 
and  provided  against  any  liability  of  the 
county  for  ite  esteblishroent  This  is  the 
road  complained  of,  and  the  order  of  the 
county  with  reference  thereto  Is  the  one  in 
question.  Whether  the  county  court  would 
open  the  southern  end  without  the  northern 
end,  or  without  it  having  a  terminus  at  or 
near  Pea  Ridge,  or  whether.  In  opening  It  in 
part.  It  would  deem  it  of  such  small  Im- 
portance as  to  refuse  to  pay  any  dam  i-s  as- 
sigued.orto  attempt  to  limit  ite  liability  there- 
for, or  whether.  If  It  did  see  proper,  in  the 
exercise  of  its  powers,  to  open  up  such  a 
road  in  part.  It  would  injure  or  violate  any 
right  of  complainant  company.  Is  not  In  ques- 
tion. The  issue  Is  as  to  the  road  as  located  and 
ordered  opened  by  the  court,  and  must  be 
considered  as  an  entirety.  For  these  reasons 
the  court— the  chancery  court— cannot  enjoin 
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the  opening  of  a  material  part  of  eald  road, 
and  leave  the  otber  part  unaffected  bj  the 
Injunction.  Such  a  road  aa  would  be  left 
would  be  one  never  applied  for  to  tbe  county 
court,  and  the  opening  of  which  it  has  never 
assented  to  or  directed.  It  would  be.  Indi- 
rectly, the  creation  of  the  chancery  court, 
and  this  court  has  no  Jnrlsdictloa  to  open  or 
establish  public  roads.  It  may  be  proper,  in 
this  connection,  to  say,  also,  that  the  exist- 
ence of  the  old  road  described  In  the  exhib- 
its from  the  records  of  the  county  court  of 
1819,  and  years  subsequent  thereto,  and  the 
powers  and  duties  of  the  county  court  with 
reference  thereto,  and  the  rights  of  the  pub- 
lic thereunder,  are  not  material  to  the  issue 
in  this  case,  are  not  involved,  and  hence  are 
not  determined,  and  will  not  be,  in  the  de- 
cree pronounced  in  the  cause.  (3)  It  appear- 
ing that  the  road,  as  located  by  the  Jury  of 
view,  and  as  now  established  by  the  order 
of  the  county  court  of  Montgomery  county. 
Is,  in  effect,  a  shunplke.  It  follows  that  its 
creation  was  and  is  in  violation  and  Impair- 
ment of  the  charter  rights  of  the  complain- 
ant, against  which  it  is  entitled  to  an  in- 
junction of  this  court,  prohibiting  the  same. 
(4)  It  appearing  that  complainant's  corporate 
existence  is,  by  Its  charter,  limited  to  the 
1st  day  of  January,  1899,  the  injunction  now 
granted  will  be  restricted  to  that  date,  from 
and  after  which  date  the  decree  will  provide 
that  the  injunction  shall  expire  by  its  own 
limitation.  (5)  The  defendants  will  pay  the 
costs." 

As  will  be  seen,  this  embraces  the  elements 
of  an  opinion  and  decree,  and  it  seems  to  have 
been  entered  as  the  decree  of  the  lower  court. 
Both  sides,  being  dissatisfied,  prayed  an  ap- 
peal, which  was  granted. 

Complainant  assigns  two  errors:  (1)  "The 
decree  is  too  narrow,  in  limiting  the  bill  as  a 
protest  against  the  establishing  at  the  new 
route  with  termini  at  Pea  Ridge  and  Clarlcs- 
viUe.  The  bill  presents  clearly  that  every 
part  of  the  new  route  described,  as  well  as 
tbe  whole  of  it,  as  one  thing  is  a  shunplke. 
If  opened  up  from  the  Red  river  to  the  Peter- 
son road,  so  as  to  be  a  mere  continuatiMi  of 
the  Needmore  road,  it  would  be  just  as  effect- 
ive as  a  ahunplliie  as  it  is  as  designated  in  the 
order  of  the  county  court."  It  then  recites 
the  opinion  of  the  chancellor  on  this  point, 
hereinbefore  copied.  (2)  That  the  contract 
for  the  construction  of  the  bridge  across 
Red  river,  to  be  used  in  connection  with  the 
new  road,  should  have  been  declared  void, 
under  the  averments  of  the  bill  and  proof. 
The  en-or  assigned  by  the  defendants  is  that 
the  chancellor  was  in  error  in  holding  a  part 
of  this  road  a  shunpilce,  and  that  the  court 
could  only  consider  the  road  as  a  whole.  "If 
any  part  of  it,"  says  the  assignment,  "was  a 
shunpilse,  and  the  other  not,  the  chancellor 
should  have  closed  the  objectionable  part, 
and  left  the  otlier  open." 

It  Is  manifest  that  the  first  error  assigned 
by  complainant  cannot  be  sustained,  for  the 


obvious  reason  that  it  la  not  directed  to  tbe 
decree  actually  rendered  by  the  chancellor, 
but  to  his  opinion  as  to  the  probative  force  of 
evidence  tending  to  establish  an  issue  before 
him,  as  adjudged  by  himself.  Courts  of  re- 
view, unless  it  is  80  nominated  in  tbe  law  of 
their  creation,  are  not  expected  or  authorized 
to  sit  in  judgment  <»  the  mere  opinions  or  ar- 
guments of  inferior  tribunals,  whose  judg- 
ments or  decrees  are  brought  before  them  for 
revision.  With  respect  to  the  issue  tendered 
in  the  pleadings  as  construed  by  the  chancel- 
lor, to  the  effect  that  the  road  in  controversy 
was  a  shnnpllie,  and  tber^ore  obnoxious  to 
the  chartered  rights  of  complainant,  It  was 
adjudged  that  it  was  a  shunpUse,  and  the 
opening  and  use  of  it  by  the  public  as  a  pub- 
lic road  were  forbidden.  The  incidental  opin- 
ions of  the  chancellor  as  to  what  he  would  or 
might  decide,  under  the  evidence,  if  the  plead- 
ings rnlsed  an  issue  calling  for  such  decision, 
are  not  proper  matters  of  review  in  this  court 

The  second  error  assigned  by  complainant 
and  tbe  one  assigned  by  the  defendants  may 
be  properly  treated  together;  for,  as  is  well 
said  by  the  brief  of  counsel,  the  fundamental 
question  in  tbe  case  is  whether  or  not  the 
road  In  controversy,  ordered  to  be  opened  by 
the  county  court  of  Montgomery  county,  based 
upon  tbe  report  of  a  jury  of  view,  is  a  shun- 
plke. In  the  sense  of  the  law.  If  it  is,  the  de- 
cree of  the  chancellor  Is  correct.  If  not,  his  de- 
cree is  erroneous,  and  should  be  reversed.  To 
clearly  apprehend  the  question,  and  the  prop- 
er basis  for  its  riglit  decision,  tbe  controlling 
facts,  relevant  under  the  pleadings,  appearing 
In  the  evidence,  must  be  stated.  With  these 
facts  plainly  defined,  there  will  be  no  diffi- 
culty in  tbe  application  of  the  law. 

From  the  averments  of  the  bill  and  the  evi- 
dence, it  appears:  (1).  That  the  complainant 
company  was  chartered  by  the  legislature  of 
this  state  in  1830,  and  that  its  charter  will 
expire,  under  tbe  terms  of  its  legislative 
grant,  January  1,  1899.  (Z)  Tb&t  it  owns  a 
toll  bridge  on  its  line  across  Red  river,  about 
one  mile  from  ClarksviUe,  and  it  lias  a  toll 
gate,  kept  up  at,  or  in  connection  with,  its 
toll  bridge.  (3)  Its  pike  runs  in  a  northwest- 
ern direction  from  ClarksvUle  towards  the 
Kentucky  line,  which  is  some  11  miles  distant 
from  ClarksviUe.  (4)  A  pike,  known  general- 
ly as  the  "Hopklnsville  Pike,"  runs  in  a  north- 
western direction  from  ClarksviUe  to  the  Ken- 
tucky line.  This  pike  crosses  Red  river  by  a 
bridge  owned  by  ClarksviUe,  at  which  toll  Is 
cliarged.  (5)  The  termini  or  the  bridges  of 
these  two  pikes,  at  ClarksvUle,  are  some  2 
miles  apart.  (6)  They  are  some  13  miles 
apart  where  they  come  to  tbe  Kentucky  line.  ■ 
(7)  Where  the  present  bridge  of  complainant 
is,  across  Red  river,  there  was  a  free  bridge 
before  and  during  the  greater  part  of  the  late 
war  between  the  states.  It  was  destroyed 
by  fire.  In  1865  the  complainant  was  author- 
ized by  tbe  legislature  to  build  a  toll  bridge, 
and  to  issue  ?20,000  of  bonds  to  pay  therefor, 
and  in  1867  $5,000  more  bonds  were  author- 
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ized;  the  act  autboriztng  tb^r  Issnance  pio- 
riding  that  all  the  net  revenues  received  from 
tolls  on  the  road  shonld  be  applied  to  the  pay- 
ment of  these  bonds.  These  bonds  were  all 
retired  in  1887.  (8)  The  legislature  in  1891 
extended  the  corporate  limits  of  Glarksvllle 
to  the  low-water  marie  of  Red  river,  between 
and  beyond  these  bridges,  and  this  extension 
embraced  some  three-fourttis  of  a  mile  of  the 
pike  of  complainant,  and,  also,  a  tract  of 
about  75  acres  of  land  formerly  belonging  to 
defendant  Gracey  and  one  Woodward,  and 
which  they  conveyed  to  a  corporation  known 
as  the  Gracey-Woodward  Iron  Company.  An 
Iron  furnace  was  erected  on  this  tract  Gra- 
cey and  Woodward,  after  this,  purchased  a 
tract  on  the  opposite  bank  of  the  river  from 
this  75-acre  tract  (9)  The  bill  avers  that 
Gracey  and  Woodward  wanted  a  bridge  across 
the  river,  so  as  to  connect  these  two  tracts, 
and  that  they  succeeded  in  interesting  the 
city  of  Glarksvllle  and  the  county  In  their 
bridge  enterprise.-  (10)  Aa  a  matter  of  fact, 
adopting  in  substance  the  language  of  one  of 
the  briefs  filed  with  the  record,  "a  bridge 
across  Red  river,  about  equidistant  from  the 
two  other  bridges,  and  a  road  running  aub- 
Btantlally  north,  so  as  to  intersect  what,  for 
descriptive  purposes,  may  be  called  the  Need- 
more  road,  and  then  the  Trenton  road,  and 
then  over  it  to  the  state  line,  was  deemed  by 
a  number  of  people  of  Clarkaville  and  the 
county  to  be  a  matter  of  Importance  to  the 
commercial  interests  of  the  city,  and  greatly 
to  the  public  convenience  of  a  large  number 
of  people  living  between  the  two  main  exist- 
ing roads,  in  getting  to  and  from  (^rksville." 
This  purpoee  became  organized,  and  the  coun- 
ty court  at  its  July  term,  1890,  appointed  a 
Jury  of  view  to  lay  off  such  a  road;  and  at 
the  January  term,  1891,  said  jury  made  a  re- 
port designating  the  road  in  controversy,  and 
it  was  declared  a  public  road  by  the  county 
court  In  September,  1892,  the  county,  the 
city,  and  defendant  Gracey,  for  himself  and 
other  citizens,  entered  into  a  contract  with 
one  Converse  to  build  a  bridge  across  Red 
river,  at  the  point  where  It  was  crossed  by  the 
new  road,  at  a  cost  of  $10,000;  each  party  to 
the  contract  to  pay  one-third  of  its  cost  This 
bridge  was  to  be  of  iron,  and  the  materials  for 
Us  construction  were  on  hand,  and  the  bridge 
nearing  its  completion,  when  complainant  fil- 
ed this  bUl.  (11)  The  main  income  of  the 
complainant  company  Is  derived  from  Its  tolls 
collected  at  its  gate  and  bridge  near  Clarks- 
vUIe.  It  appears  that  its  receipts  at  this  point 
amount  annually  to  some  $4,000,  and  those  at 
its  other  gates  only  to  some  few  hundred  dol- 
lars. (12)  It  Is  not  denied  <Mr  dlspnted,  hi  the 
record,  that  the  opening  of  the  road  In  cour 
troversy  would  divert  a  large  part  of  the  trav- 
el now  passing  through  the  gate  and  over  the 
toll  bridge  of  complainant  near  ClarksviUe, 
coming  from  the  Pea  Ridge  conntry,  and  sec- 
tions north  of  It,  to  Glarksvllle,  and  returning. 
In  other  words,  the  people  living  out  from 
ClarksviUe  to  the  Kentudky  line,  between  the 


road  of  complainant  and  the  HcqpkinsvlUe 
pike,  and  In  ea^  striking  distance  of  this 
new  road,  would  use  it,  and  thus  avoid  pay- 
ing toll,  in  going  to  and  returning  from  Claito- 
ville.  That  this  diversion  would  materially 
lessen  the  revenues  of  the  complainant  is  not 
disputable,  under  the  evidence  in  this  record. 
It  is  equally  indisputable,  from  the  evidence, 
that  this  new  road  would  be  a  great  conven- 
ience to  the  people  occupying  this  territory, 
and  who  live  any  distance  from  the  two  exist- 
ing roads.  It  would  shorten  their  line  of 
travel  In  reaching  Glarksvllle,  and  in  periods 
of  high  water  its  utUity  to  them  would  be 
very  great.  These  are  the  main  and  control- 
ling facts  In  the  case,  aside  from  the  peculiar 
environments  of  ClarksviUe  hi  respect  to  the 
location  and  character  of  its  water  ways  or 
streams.  It  is  proper  to  consider  these,  in  ar- 
rlvhig  at  a  correct  c<»icluslon  as  to  the  necea- 
slty  or  public  convenience  of  this  road  in  con- 
troversy. ClaiicsviUe  is  a  dty  of  Importance, 
In  its  commercial  aspects,  and  contahia  a 
population,  commercIaUy  considered,  of  over 
8,000.  It  Is  situated  between  the  Cuml>er- 
land  and  Red  rivers,  Jtist  above  where  they 
come  together.  Red  river  confines  it  on  the 
north,  and  surrounds  it,  in  the  form  of  a  aeml- 
clrcle,  for  perhaps  two-thirds  of  Its  corporate 
limits.  In  this  sense,  it  Is  peninsularly  locat- 
ed. The  Cumberland  Is  not  bridged,  but  is 
crossed,  in  reaching  ClarksviUe,  by  ferryboats. 
Red  river  is  spanned  by  the  two  bridges  afore- 
stated  in  this  opinion.  Roads  diverge  from 
these  two  bridges  northeastwardly  and  north- 
westwardly, going  in  the  direction  of  the  Ken- 
tndcy  line.  Red  river  Is  divided  into  two 
prongs,  In  the  section  of  country  between 
these  roads,  out  from  ClarksviUe  towards  the 
Kentucky  line.  The  fords  and  ferries  ova: 
this  stream  and  its  prongs  liad  modi  to  do 
with  the  early  location  of  roads  in  the  early 
history  of  Montgomery  county.  The  road  In 
controversy,  or  one  In  substantial  conformity 
to  it  as  to  location,  was  at  an  early  day  re- 
garded by  the  county  as  a  public  convenience. 
This  is  not  cited  as  a  determlnatire  fact,  bat 
to  present  the  situation. 

With  these  facts,  is  the  road  in  Issue  a 
sbuuplke,  or  is  it  a  pubUc  convenience?  "A 
sbnnpike,"  says  an  able  author,  'is  a  road  in- 
tended to  furnish  a  way  of  evading  a  toU 
gate,  and  constructed  for  that  si>eclal  pur- 
pose." EUlott,  Roads  &  S.  p.  74.  "It  Is  law- 
ful, bowever,"  says  this  author,  "to  buUd 
roads,  although  they  may  Interfere  with  the 
right  to  coUect  toU,  If  they  are  buUt  for  the 
convenience  of  the  pubUc."  Id.;  Charles 
Rives  Bridge  v.  Warren  Bridge,  11  Pet  420; 
Turnpike  Co.  v.  Smith,  89  Ind.  290.  Our  own 
decisions  are  in  accord  with  this  view.  Bridge 
Co.  V.  Shelby,  10  Yerg.  2S0;  Franklin  &  C. 
Turnpike  Co.  v.  County  Coxat  of  Maury,  8 
Humph.  ,350;  Hydes  Ferry  TumpUse  Co.  t. 
Davidson  Co.,  91  Tenn.  291,  18  S.  W.  626. 
In  the  case  In  91  Tenn.,  IS  S.  W.,  the  latest 
published  utterance  on  the  subject— of  our 
supreme  court— caUed  to  oar  attention,   the 
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principle  Is  distinctly  announced  tliat  public 
roads  and  bridges  demanded  by  the  general 
convenience,  and  created  to  subserre  tbat 
end,  are  not  shnnpikes,  although  they  may 
aSord  the  means  of  passing  around  the  gates 
of  a  turnpike  company,  and  evading  pay- 
ment of  tolls.  It  is  also  held  in  this  case  tbat 
the  county  court  may  erect  or  open  a  road, 
when  the  same  is  required  by  public  con- 
venience or  necessity,  even  though  the  effect 
of  the  same  is  to  diminish  or  destroy  the 
value  of  a  franchise  formerly  granted  to  a 
bridge,  ferry,  or  turnpike.  Of  course,  the 
learned  Judge,  In  the  opinion,  in  using  this 
clear  language,  was  speaUng  of  former 
grants,  whicb.  In  their  terms,  were  not  exclu- 
sive. It  is  not  insisted  that  the  charter  of 
complainant  was  exclusive,  in  the  sense  that 
its  charter  stood  in  the  way  of  chartering 
other  roads,  and  hence  that  it  had  a  monopoly 
of  furnishing  the  "public  convenience"  of 
road  traveL  Just  what  constitutes  a  "public 
convenience"  or  "necessity,"  In  reference  to 
public  roads.  Is  not  susceptible  of  a  precise 
definition.  The  term  is  closely  analogous  to. 
If  not  synonymous  with,  "public  use,"  where, 
under  the  right  of  eminent  domain,  private 
property  is  taken  for  public  use.  This  term, 
in  general,  means  a  use  open  to  the  whole 
community,  as  distinguished  from  particular 
Individuals,  although  every  member  of  society 
need  not  be  equally  Interested  In  such  use,  or 
be  personally  and  directly  affected  by  it.  If 
the  object  be  to  meet  a  public  wait  or  ex- 
igency, it  Is  sufficient  So,  if  the  taking 
tends  to  enlarge  the  resources.  Increase  the 
productive  or  industrial  energies,  and  pro- 
mote the  wealth-creating  power  of  any  con- 
siderable number  of  the  inhabitants  of  a 
section  of  the  state,  or  leads  to  the  growth 
(if  towns,  and  the  opening  of  new  chauuels  for 
the  employment  of  private  capital,  it  will  be 
upheld  as  a  taking  for  public  use.  Tolbot  v. 
Hudson,  16  Gray,  417;  Olmstead  v.  Camp, 
33  Conn.  532,  and  authorities  cited.  In  inter- 
mediate cases,  of  which  this  is  an  illustration, 
when  public  and  private  Interests  are  blended 
together,  it  may  be  difficult  to  decide  on 
which  side  of  the  line  they  falL  In  this 
class  of  cases,  each 'must  depend  <m  Its  own 
peculiar  circumstances.  In  this  state,  ju- 
risdiction over  the  subject  of  public  roads 
has  been  committed,  under  general  laws,  to 
our  county  courts.  Their  powers  in  respect 
thereto  are  In  the  nature  of  legislative  pow- 
ers. Primarily,  they  have  the  right  to  de- 
termine whether  the  opening  of  a  road  or  the 
establishment  of  a  bridge  will  subserve  the  pub- 
licconvenlenceor  necessity, and  to  appropriate 
private  property,  ilpon  just  compensation, 
to  that  end.  While  their  decision  Is  not  con- 
clusive upon  the  Judicial  department  that  the 
use  is  public,  it  la  entitled  to  weight  before 
the  courts;  and  it  ought  not  to  be  reversed 
on  the  ground  alone  that  the  exigency  for 
the  exercise  of  the  prerogative,  right  of  emi- 
nent domain  does  not  exist  except  in  clear 
cases.    We  have  examined  the  evidence  In 


this  record,  in  connection  with  the  map,  with 
great  care;  and,  under  the  facts,  we  feel 
constrained  to  hold  that  the  county  had  the 
right  to  open  this  road,  and  that  it  is  a  "pub- 
lic convenience,"  in  the  sense  of  the  law. 
This  settles  the  case. 

The  other  objections  raised  in  the  biU,  to 
the  effect  that  the  city  of  Glaiksville  bad  no 
authority  to  enter  into  the  contract  for  the 
construction  of  the  bridge,  that  there  was  no 
ordinance  for  the  appropriation  of  money 
therefor,  that  the  order  of  the  county  coort 
was  not  effectual  to  open  or  establish  the 
road,  and  as  to  the  resolution  of  the  county 
court  apiiroprlating  money  for  the  bridge,  etc., 
and  other  alleged  irregularities  in  the  pro- 
ceedings leading  up  to  contract  about  the 
bridge,  are  not  well  taken,  under  the  facts 
of  this  case;  for,  conceding  the  power  in  the 
municipality  and  in  the  county  court  to  en- 
gage in  or  do  what  was  done,  all  these  mere 
irregularities  or  defects  were  cured  by  ex* 
press  ratification.  The  result  Is  that  the  de- 
cree of  the  chancellor  will  be  reversed,  with 
costs,  and  the  bill  is  dismissed. 

NBIL  and  BARTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  March  7, 


PEOPLE'S  BANK  OF  SPRINGFIELD  v. 
WILLIAMS  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  29,  1896.) 

ATTAOBMCNT — NONRBSIDBNCB  —  JODOMSKT— Colt 
LATERAL  ATTACK — ASSIONKB  FOB  BeNB- 

PIT  or  Cbkditoks. 

1.  The  fact  that  a  defendant  is  absent  from 
the  state  on  bnainesB  or  pleasure,  or  for  the 
benefit  of  his  health,  with  the  intention  of  re- 
turning, does  not  render  him  a  nonresident  with- 
in the  meaning  of  the  attachment  law. 

2.  A  decree  in  an  action  of  attachment  bas- 
ed on  an  affidavit  of  nonreBidence,  though  such 
affidavit  was  untrue,  and  thoush  the  action  waa 
based  on  an  indebtedness  not  due,  in  which 
case  no  attachment  is  allowed  by  statute  on 
the  ground  of  nonresidence,  cannot  be  impeach- 
ed by  a  defendant  who  knew  of  the  action,  and 
had  an  opportunity  to  defend,  but  made  default, 
nor  by  his  assignee  for  the  benefit  of  creditors 
without  statutory  authority. 

8.  An  assignee  for  the  l>enefit  of  creditors, 
who  by  agreement  sells  property  seized  by  a 
creditor  vnder  an  attachment  aeainst  his  as- 
signor, cannot  be  held  personally  liable  therefor 
beyond  the  amount  realized,  or  which  should 
by  proper  care  have  been  reaUzed,  from  its  sale, 
less  his  reasonable  expenses  and  charges. 

Appeal  from  chancery  court,  Robertson  coun- 
ty; George  E.  Seay,  Chanc^or. 

Bill  by  the  People's  Bank  of  Springfield 
against  Millard  F.  Williams,  as  assignee,  and 
hlB  sureties.  Decree  for  complainant  against 
defendant  Williams,  and  he  appeals.  Revers- 
ed. 

Bumey  &  Gholson,  for  appellant  J.  U 
Stark  and  L.  T.  Cobb,  for  appellee. 
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WILSON,  J.  The  bill  In  this  caase  was 
filed  November  17,  18»2,  against  defendant 
Williams  and  the  sureties  on  his  bond  as  the 
assignee  of  the  firm  of  Halhims  Bros.,  com- 
posed of  J.  S.,  J.  J.,  and  C.  R.  Hallums,  who 
made  an  assignment  for  the  benefit  of  cred- 
itors. The  groand  of  recovery  averred  In  the 
bin  Is  that  complainant,  nnder  a  bill  filed  by 
It  against  J.  S.  and  J.  J.  Hallums,  had  attach- 
ed a  lot  of  property  conveyed  in  the  assign- 
ment to  Williams  l>efore  its  registration,  and 
obtained  a  decree  for  its  sale  by  the  master 
lu  that  case  to  satisfy  Its  recovery  therein 
adjudged,  but  that  said  Williams  was  permit- 
ted to  sell  said  property  under  a  distinct 
agreement  that  he  should  turn  over  a  bmSL- 
ciency  of  the  proceeds  to  pay  off  its  debts 
fixed  In  that  case,  which  agreement,  although 
leaving  the  proceeds  In  his  hands,  be  refused 
to  observe.  A  personal  decree  Is  asked 
against  the  assignee  and  his  sureties  for  the 
unpaid  balance  of  Its  decree  obtained  in 
that  case,  and  that  pending  the  litigation  the 
assignee  be  directed  to  pay  Into  court  the 
sum  realized  by  him  from  the  sale  of  property 
It  had  attached  in  Its  prior  case.  There  Is 
also  a  prayer  for  general  relief.  The  sure- 
tics  of  the  asslgrnee  demurred  to  the  bill,  and 
their  demurrer  was  sustained,  and  the  bill 
dismissed  as  to  them.  Williams  filed  his  an- 
swer as  a  cross  bill.  In  it  he  denies  that  he 
agreed  to  sell  the  property  and  turn  the  pro- 
ceeds over  to  complainant  His  insistence  Is 
that  he  was  to  sell  the  property  attached  by 
complainant,  conveyed  in  the  assignment  to 
him,  and  hold  the  proceeds  for  whomsoever 
the  court  might  adjudge.  In  his  cross  bill  he 
avers  that  the  attachment  and  decree  of  com- 
plainant against  J.  J.  and  J.  S.  Hallums,  un- 
der which  the  property  of  the  firm  of  Hallums 
Bros.,  composed  of  J.  J.,  J.  S.,  and  C.  B. 
Ilallimis,  was  attached  and  ordered  to  be  sold, 
were  null  and  void,  because  the  attachment 
in  the  case  was  issued  upon  the  averment 
and  an  affidavit  that  J.  J.  and  J.  S.  Hallums 
were  not  residents  of  the  state,  when  they 
were.  Williams,  May  7,  1893,  filed  an  amend- 
ed cross  bill,  and,  after  stating  In  substance 
the  facts  of  his  former  cross  bill,  alleged 
that  the  complainant  had  In  Its  bill  against  J. 
J.  and  J.  S.  Hallums  averred  that  Its  debts 
or  demands  sued  on  were  due,  when  in  fact 
they  were  not;  and  that,  in  order  to  obtain 
the  attachment,  the  cashier  had  sworn  to 
the  bill  containing  the  averment '  that  the 
debts  were  due;  and  that  this  fact  had  re- 
cently come  to  his  knowledge  in  the  taking  of 
the  deposition  of  said  cashier  in  this  case. 
This  amended  cross  bill  Insists  that  If  the 
court  had  known  as  a  matter  of  fact  that  the 
debts  sued  on  in  that  case  of  the  complain- 
ant against  J.  J.  and  J.  S.  Hallums  were  not 
due,  no  decree  would  have  passed  in  its  fa- 
vor, notwithstanding  it  had  a  pro  confesso, 
niul  that  Its  bill  and  attachment  would  have 
bct-n  dismissed.  The  cross  bill  also  avers 
that  the  paper  evidencing  the  debts  of  com- 
plainant soed  on  in  that  case  was  not  filed 


with  the  record,  and  that  the  court  In  ren- 
dering the  decree  therein  acted  upon  the  al- 
legations of  the  bill,  which  was  sworn  to. 
Upon  the  fact  that  its  debt  was  not  due,  and 
the  further  fact,  averred  in  his  first  cross 
bill,  that  J.  J.  and  3.  S.  Hallums  were  not 
nonresidents,  it  Is  prayed  that  the  court  set 
aside  and  rescind  the  decree  rendered  In  fa- 
vor of  complainant  in  Its  case  against  J.  3. 
and  J.  S.  Hallums,  in  which  the  property  of 
the  firm  of  Hallums  Bros.,  composed  of  the 
three  Hallums  aforesaid,  was  attached,  and 
which  property  had  been  conveyed  to  him  in 
the  general  assignment  of  said  firm.  This 
rescission  is  asked  on  the  ground  that,  in 
view  of  the  facts  stated,  the  said  attach- 
ment and  decree  thereon  In  favor  of  com- 
plainant were  void.  The  complainant.  In  its 
answer  to  the  cross  bUl,  states  that  there  was 
a  firm  composed  of  J.  J.  and  J.  S.  Hallums, 
known  as  Hallums  Bros.,  and  that  there  was 
also  a  firm  composed  of  the  two  Hallums 
Aforesaid  and  0.  R.  Hallums,  known  as  Hal- 
lums Bros.  It  reaffirmed  the  allegations  of 
its  bill  against  3.  3.  and  J.  S.  Hallums,  and 
that  at  the  time  It  was  filed  they  were  In 
law  nonresidents  of  the  state.  It  denies  that 
defendant  Williams  was  to  take  the  propeiiy 
it  attached  In  that  case,  and  which  had  been 
conveyed  to  him  In  the  assignment  of  the  firm 
composed  of  the  three  brothers,  and  sell  the 
I  same,  and  p&y  the  proceeds  to  whomsoever 
should  be  entitled.  On  the  contrary,  It  in- 
sists that  he  was  to  sell  said  property,  and 
pay  the  proceeds  over  to  It  It  avers  that  it 
commenced  its  suit  against  J.  J.  and  J.  S. 
Hallums  according  to  law,  and  that  it  pro- 
ceeded to  a  final  decree  according  to  law,  and 
denied  that  its  decree  could  be  attacked,  as 
was  attempted  in  the  cross  bill;  and  the  an- 
swer ends  by  saying  that  the  complainant 
demurs  to  the  same.  Proof  was  adduced  by 
the  parties,  and  the  chancellor  heard  the  case 
May  10,  1803.  His  decree  recites  that  the 
case  was  heard  upon  the  original  bill,  the 
demurrer  thereto  of  the  sureties  of  Williams, 
the  answer  and  cross  bill  of  Williams,  the 
answer  and  demurrer  thereto,  and  the  appli- 
cation of  Williams  to  file  an  amended  cross 
I  bill  in  connection  with  the  evidence.  As  be- 
j  fore  stated,  the  demurrer  of  the  sureties  was 
.  sustained,  and  at  thli;  hearing  the  demurrer 
of  complainant  to  the  cross  bill  was  sustain- 
ed. He  held  that  Williams,  under  the  evi- 
dence, received  the  property  under  an  agree- 
ment with  complainant  to  sell  the  same,  and 
apply  a  sufficiency  of  the  proceeds  thereof  to 
the  payment  of  the  decree  of  complainant 
rendered  at  the  May  t-i-m,  1891,  of  his  court; 
that  he  had  failed  and  refused  to  carry  oat 
this  agreement;  and  that,  as  there  was  a 
balance  of  $6,683.56  of  said  decree  unpaid, 
Williams  was  liable  therefor;  and  thereupon 
rendered  a  personal  decree  against  him  for 
that  sum,  and  all  the  costs,  except  that  inci- 
dent to  making  his  sureties  defendants. 
Williams  prayed  and  was  granted  an  appeal 
from  this  decree  except  that  part  sustaining 


Digitized  by 


Google 


Tenn.) 


PEOPLE'S  BANK  o.  WILLIAMS. 


985 


tbe  deniuiTiT  of  his  sureties,  and  was  given 
30  days  to  give  bond.  He  failed  to  perfect 
bis  appeal  by  giving  the  bond,  but  June  20, 
1894,  presented  a  petition  to  one  of  the  judges 
of  the  supreme  court  for  writ  of  error  and 
supersedeas,  which  was  granted,  and  tbe  case 
Is  before  us  on  this  writ  of  error. 

Tbe  errors  assigned  may  be  considered  un- 
der two  heads:  (1)  That  tbe  original  attach- 
ment proceedings  of  complainant  against  J.  J. 
and  J.  S.  Hallums,  and  the  decree  thereunder, 
were  fraudulent  and  void,  because  the  defend- 
ants thereto  were  not  nonresidents,  and  be- 
cause the  debt  sued  on  was  not  due,  as  aver- 
red In  its  bill.  02)  That  the  personal  decree 
In  this  case  against  Williams  and  tbe  award- 
ing of  execution  thereon  were  not  warranted 
tmder  the  evidence.  In  .my  reasonable  aspect 
of  the  facts. 

We  think  the  first  ground  of  objection  Is 
not  well  takrai,  but  that  the  second  is.  In 
order  that  tbe  parties  litigant  may  have  the 
full  benefit  of  the  facts  as  we  find  them,  we 
proceed  to  state  them  as  briefly  as  possible, 
with  the  preliminary  remark  that  we  have 
heretofore,  in  an  opinion  in  tbe  case  of  Farm- 
ers' &  Merchants'  Nat.  Bank  v.  People's  Basic, 
covered,  as  we  think,  the  ground  of  complain- 
ant presented  in  the  first  objection  above  stat- 
ed.    We  find  as  follows: 

1.  The  complainant  bank,  December  13, 1890, 
filed  its  original  attachment  bill  hi  the  chan- 
cery court  at  Springfield  against  J.  J.  and  J. 
S.  Hallums  as  a  business  firm  to  recover  on 
various  drafts  drawn  on  the  firm  of  Hancoclc, 
Hallums  &  Co.,  of  Clarksville,  Tenn.,  and  ac- 
cepted by  the  latter  firm,  said  drafts  aggregat- 
ing over  $8,000,  and  none  of  which  were  due 
at  the  time  the  bill  was  filed.  Tbe  bill,  how- 
ever, contained  this  averment:  "Complain- 
ant states  that  the  defendants  are  indebted  to 
It  in  the  sum  of  $8,885.65,  due  by  drafts  drawn 
by  the  defendants  on  their  warehousemen  or 
commission  merchants  In  Clarksville.  Said  In- 
debtedness was  contracted  for  money  loaned 
to  defendants  in  their  partnership  business. 
Said  drafts  as  evidence  of  said  indebtedness 
will  be  filed  on  or  before  the  final  hearing  of 
the  cause."  It  also  contained  this  avermoit: 
"Complainant  alleges,  believes,  and  charges 
that  the  defendants  are  nonresidents  of  tbe 
state  of  Tennessee  and  residents  of  the  state 
of  Colorado."  There  was  a  prayer  tbat  an  at- 
tachment issue  against  the  estate  of  defend- 
ants, especially  the  property  set  out  in  the 
bill;  tbat  upon  tbe  hearing  a  decree  be  given 
it  against  the  defendants  for  its  indebtedness, 
interest  and  costs,  and  that  the  property  lev- 
ied upon  or  attached  be  sold  to  pay  the  same. 
This  bill  was  sworn  to  by  the  cashier  of  the 
bank. 

2.  An  attachment  was  Issued  under  this  bill, 
and  levied  upon  the  property  described,  some 
of  It  being  in  Robertson  and  some  In  Cheat- 
ham county;  and  publication  was  made  for 
the  defendants  as  nonresidents. 

3.  We  find  as  a  matter  of  fact,  and  as  a 
matter  of  law  applicable  to  the  facta,  that 


said  J.  J.  and  J.  S.  Hallums  were  not  nonresi- 
dents of  tbe  state  of  Tennessee  when  this  bill 
was  filed.  The  simple,  plain  facts  in  connec- 
tion with  their  absence  from  tbe  state  at  tbat 
time  are  these:  In  the  summer  of  1890  J.  S. 
Hallums,  lieing  a  consumptive,  under  the  ad- 
vice of  his  physicians,  went  to  Colorado  and 
other  points  west,  for  the  benefit  of  his  health. 
He  expected  to  remain  until  he  was  restored 
to  health,  or  as  long  as  be  was  benefited.  He 
did  not  contemplate  moving  his  citizenship, 
nor  did  he  move  his  property,  or  dissolve  his 
business  connections  or  relattons  with  his 
brothers,  J.  J.  and  O.  R.  Hallums.  Some  six 
weeks  or  more  after  J.  8.  HaUums  left  for  the 
West,  his  brother  J.  J.,  who  was  a  physician, 
hearing  that  his  brother  was  not  doing  well, 
and  needed  his  presence,  immediately  went  to 
him,  to  wait  (m  and  look  after  him.  His  con- 
templated absence  from  the  state  was  indefi- 
nite, depending  upon  the  condition  of  his 
brother's  health.  He  did  not,  however,  when 
be  went  to  bis  lirotber,  contemplate  removing 
permanently  from  the  state,  nor  did  he  move 
his  business  and  property.  At  the  time  the 
sick  brother  went  west,  and  at  the  time  bis 
brother  J.'  3.  went  to  look  after  him,  these 
brothers,  J.  S.  and  J.  J.,  and  another  brother, 
C.  R.  Hallums,  were  partners  in  business  In 
vartons  branches  of  business  and  trade,  and 
O.  R.  Hallums  was  also  a  memlser  of  the 
warehouse  firm  at  Claiksvllle,  Tenn.,  of  Han- 
cock, Hallums  &  Co.  The  three  HaUums 
brothers  did  bustness  under  tbe  firm  name  of 
Hallums  Bros.,  and  when  J.  J.  Hallums  left 
to  look  after  bis  brother  J.  S.  he  left  the  busi- 
ness affairs  of  the  three  brothers  under  the 
control,  direction,  and  management  of  C.  R. 
Hallums. 

4.  The  warehouse  firm  of  Hancock,  HaUums 
&  Co.  failed,  and  made  an  assignment.  Their 
fiaUure  involved  the  firm  of  Hallums  Bros., 
and  C.  R.  HaUums,  who  was  left  in  charge, 
knowing  this  fact,  made  a  general  assignment 
for  the  firm  of  HaUums  Bros. 

5.  The  BoUdtor  of  the  complainant  bank  was 
in  ClarksvUle  wbai  he  received  information 
of  the  embarrassment  of  Hancock,  Hallums 
&  Co.,  who  were  primarily  liable  for  the 
drafts  drawn  by  the  firm  of  HaUums  Bros., 
held  by  it.  He  immediately  returned  to  Spring- 
field, and  prepared  the  bill  containing  the 
averments  aforesaid.  It  was  prepared  in  the 
bank  buUdlng,  and  was  sworn  to  by  the  cash- 
ier. Said  soUrttor,  pertiaps  acting  upon  the 
Information  hurriedly  communicated  to  him 
by  the  cashier,  did  not  know  or  notice  that  the 
drafts  he  was  suing  on  were  not  due,  but  said 
cashier  knew  they  were  not  due,  and  the 
probabilities  are  that  both  he  and  the  soUcltor 
were  aware  of  the  fact  when  the  bUi  was  pre- 
pared, sworn  to,  and  filed.  It  is  also  quite 
probable  tbat  tbe  cashier,  and  possible  that 
tbe  soUdtor,  In  the  hurry  of  getting  their  bill 
ready,  and  their  attachment  and  its  levy,  did 
not  at  the  time  think  tbat  the  nonmaturity  of 
the  debt  stood  in  tbe  way  of  obtaining  the  at- 
tachment   It  is  also  more  than  probable  that 
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both  the  solicitor  and  tlie  casliier  believed  that 
in  the  sense  of  the  law  J.  J.  and  J.  S.  Hal- 
lams  were  nonresldentB  of  the  state. 

6.  The  attachment  isenied  under  tbis  bill 
was  levied  upon  a  lot  of  property  conveyed  to 
Williams  under  the  assignment  made  by  the 
firm  of  Hallnms  Bros.,  composed  of  the  three 
brothers  acting  as  aforesaid,  in  the  matter  by 
O.  R.  Hallams.  It  was  also  levied  upon  a 
lot  of  property  not  embraced  In  said  assign- 
ment. 

7.  G.  R.  Hallums  was  not  made  a  defendant 
to  that  bill  of  this  complainant,  and,  as  stat- 
ed, publication  was  made  for  J.  J.  and  J.  S. 
HaUnms.  J.  J.  and  J.  S.  Hallums,  although 
absent  from  the  state,  had  notice  in  fact  or 
knew  of  the  filing  of  the  bill  and  of  the  levy 
of  the  attachmmt.  C.  R.  Hallums  also  knew 
all  about  It  J.  J.  and  J.  S.  Hallums  both  re- 
turned to  their  homes  in  Tennessee  before  the 
case  was  tried,  and  before  the  bill  was  taken 
for  confessed.  None  of  them  appeared,  or 
offered  to  make  any  defense.  In  regular 
course,  and  at  the  next  term  of  the  court  after 
the  bin  was  filed,  no  defense  being  interposed, 
the  bill  was  taken  for  confessed,  and  upon  Its 
allegations  a  final  decree  was  rendered  for  the 
amount  of  the  drafts  sued  on,  all  of  them  hav- 
ing matured  by  that  time,  and  the  recovery 
was  declared  a  lien  on  the  property  attached, 
which  the  master  was  ordered  to  sell  to  satis- 
fy the  decree. 

8.  As  before  stated,  some  of  the  property 
attached  had  been  conveyed  In  the  assign- 
ment of  Hallums  Bros,  to  Williams,  and  it 
being  believed  that  Williams,  as  assignee, 
could  sell  the  same  for  better  prices  than 
the  master  under  the  forced  sale  ordered 
under  the  decree  obtained  by  complainant, 
it  was  agreed  that  he  should  do  so.  The 
complainant  in  this  bill  insists  that  the 
agreement  was  that  WiUiams  was  to  sell 
the  property,  and  turn  over  to  It  enough  of 
the  proceeds  to  pay  off  whatever  of  its  de- 
cree the  other  property  attached  by  It  failed 
to  discharge.  Williams  contends  that  the 
agreement  was  that  he  was  to  sell  this  prop- 
erty, and  hold  the  proceeds  for  the  parties 
entitled,  as  might  be  adjudged  by  the  court 
The  chancellor  adopted  the  theory  of  com- 
plainant, and  rendered  a  decree  according- 
ly against  Williams  personally.  In  this,  we 
think  he  was  in  error.  It  is,  at  best  doubt- 
ful if  Williams  had  any  right  to  make  any 
such  promise  as  is  insisted  upon.  In  view 
of  the  situation  and  his  relation  to  the  prop- 
erty, it  was  perfectly  natural  and  consist- 
ent for  him  to  say  that  he  would  sell  the 
property,  and  hold  the  proceeds,  or  turn 
them  over  to  the  court  to  be  appropriated 
to  whomsoever  might  be  entitled.  This,  in 
our  opinion,  from  this  record.  Is  what  he 
did  promise  to  do.  It  is  manifestly  the 
promise,  and  the  only  promise,  In  connection 
with  the  subject  that  he  ought  to  have 
made.  If  he  made  any  at  all;  and  we  are 
unable  to  see  what  right  the  complainant 
had  In  view  of  the  situation,  and  the  rela- 


tion of  Williams  to  the  property,  to  exact 
any  other.  As  before  stated,  we  find  as  a 
fact  that  J.  J.  and  J.  S.  Hallums  were  not 
nonresidents  of  the  state  when  this  com- 
plainant filed  its  attachment  bill  against 
them.  Nor  were  they  In  contemplation  of 
our  attachment  laws.  Smith  y.  Story,  1 
Humph.  421;  Stratton  y.  Brigham,  2  Sneed, 
420.  All  the  facts  and  circumstances  may 
be  considered  In  determining  the  question 
of  residence  in  the  suing  out  an  attachment 
under  our  statute  on  the  ground  of  nonresl- 
dence,  and  under  all  the  facts  appearing  In 
this  record  it  is  impossible.  It  seems  to  us, 
to  come  to  the  conclusion  that  J.  J.  and  J. 
S.  Hallums  were  nonresidents.  See,  also, 
Klepper  y.  Powell,  6  Heisk.  504,  and  Whitly 
y.  Steakly,  3  Baxt  393.  We  find  no  case  hold- 
ing that  an  absence  from  the  state  on  business 
or  pleasure  or  for  the  benefit  of  health,  the  in- 
tention being  to  return,  amounts  to  or  consti- 
tutes nonresldence  under  our  statute  author- 
izing the  Issuance  of  an  attachment.  The  de- 
fendant Williams  insists  that  not  being  non- 
residents, there  was  no  valid  process,  and,  this 
being  so,  the  proceeding  by  attachment  on 
this  ground  was  a  fraud,  and  the  decree 
should  be  set  aside  at  his  instance  as  assignee 
representing  creditors,  under  his  cross  bill. 
His  counsel  cites:  Haynes  v.  Powell,  1  Lea, 
352;  Brown  y.  Brown,  2  Sneed,  432;  Day  v. 
Walker,  7  Lea,  713;  Walker  v.  Day,  8  Baxt 
77.  An  examination  of  these  cases,  In  our 
opinion,  will  show  that  they  are  not  In 
point,  under  the  facts  of  this  case,  in  re- 
spect to  the  contention  of  defendant  In 
Haynes  y.  Powell,  Day  v.  Walker,  and 
Walker  v.  Day,  supra,  the  general  principle 
was  announced  '*tbat  a  charge  of  nonresl- 
dence, of  removal,  or  removing  from  the 
state,  absconding,  etc.,  as  grounds  of  at- 
tachment when,  in  fact  the  defendant  was 
beyond  the  state  by  reason  of  his  hostile  at- 
titude as  a  belligerent  or  a  follower  of  either 
cause  during  the  late  war,  and  when  he  was 
separated  from  the  place  where  the  court 
was  held  by  hostile  lines  of  the  opposing 
armies,  was  in  the  nature  of  a  fraud."  Un- 
der this  principle  it  was  rightfully  held  that 
the  parties  thns  fraudulently  proceeded 
against  might  impeach  the  proceedings. 
But  if  the  parties  thus  proceeded  against 
were  cognizant  of  the  proceedings,  had  an 
opportunity  to  defend,  and  did  not  and  by 
their  acquiescence  or  conduct  ratified  the 
proceedings,  we  do  not  understand  that  the 
proceedings  were  open  to  attack  by  the  par- 
ties themselves.  Haynes  y.  Powell,  supra. 
And  if  not  Impeachable  by  the  parties  them- 
selves, they  cannot  be  by  their  assignees. 
In  general,  an  assignee  stands  in  the  shoes 
of  his  assignor.  Kingman  v.  Loyerk  40 
Ohio  St  109;  Shaw  v.  Glen,  37  N.  J.  Rq.  32; 
KtUer  y.  Smalley,  63  Tex.  512;  Brownell  v. 
Curtis,  10  Paige,  210;  Flower  v.  Ck>rnish. 
25  Minn.  473.  Of  conrse,  the  rale  is  difter- 
ent  in  states  having  a  statute  covering  the 
subject    In  this  state  it  haa  been  expressly 
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field  that  the  assignee  does  not  take  as  a 
purchaser  for  value,  but  that  he  la  the  sim- 
ple representatlYe  of  the  assignor  and  his 
estate,  and  stands  in  bis  shoes.  NashviUe 
Trust  Co.  V.  Bank,  91  Tenn.  336,  18  &  W. 
■S2Z,  and  authorities  cited. 

It  is  also  insisted  that  the  debt  of  this 
bank  was  not  due  when  it  filed  its  bill 
against  J.  J.  and  J.  S.  Hallums  as  nonresi- 
<lent8,  and  that  this  fact  was  concealed  from 
the  court,  and  thus  a  gross  fraud  was  perpe- 
trated upon  the  court  This  contention  Is 
Omsed  upon  sections  4192,  4194,  MIU.  &  V. 
Code.  The  first  section  cited  provides  that 
A  party  having  a  debt  or  demand  due  at  the 
commencement  of  an  action  may  have  an 
Attachment  in  the  enumerated  cases  speci- 
fied In  the  statute.  Section  4194  provides 
that  an  attachment  may  In  like  manner  be 
sued  out  on  debts  or  demands  not  due  in 
Any  of  the  cases  mentioned  in  the  preced- 
ing section  except  the  first,  where  the  debt- 
or or  defendant  resides  out  of  the  state. 
And  our  court  has  held  that  an  attachment 
shall  not  issue  for  a  debt  not  due  If  the  sole 
^ound  of  the  attachment  is  the  nonresl- 
<lence  of  the  defendant.  Bank  v.  McCarger, 
9  Helsk.  401.  It  seems  to  us  that  the  mat- 
ter of  defense  against  the  Jurisdiction  of 
the  court  to  issue  the  attachment  was  a 
matter  of  abatement  to  be  pleaded  in  that 
suit  Smith  V.  Story,  1  Humph.  420;  Fos- 
ter y.  Hall,  4  Humph.  346;  Isaacks  v.  Ed- 
wards, 7  Humph.  465;  Kendrick  v.  Davis, 
3  Cold.  527;  Boyd  v.  Martin.  9  Helsk.  386; 
Tarbox  ▼.  Tender,  1  Tenn.  Ch.  165;  Mill.  & 
v.  Code,  {{  5062,  5128,  5131.  Under  the  case 
of  Plgue  V.  Young,  85  Tenn.  263,  1  S.  W. 
S89,  the  defendants  J.  J.  and  J.  S.  Hallums, 
or  either  of  them,  could  have  made  the  de- 
fense of  the  prematurity  of  the  suit  against 
them  by  answering  (see,  also,  Robinson  v. 
Orubb,  8  Baxt  19);  the  suit  against  them 
l>eing  in  equity.  But  knowing  of  it,  and 
having  time  and  the  opportunity  to  do  so 
After  their  return  home,  they  did  not  pre- 
sent the  defense,  either  by  plea  in  abate- 
ment or  by  answer.  We  do  not  think  the 
case  of  Bank  v.  Haselton,  15  Lea,  216  et 
seq..  In  which  the  opinion  was  delivered  by 
Special  Judge  IngersoII,  is  in  conflict  with 
the  views  we  have  expressed  herein.  He 
seemed,  in  the  opinion,  to  be  inclined  to 
differ  from  the  opinion  of  the  majority  of 
the  court  on  several  material  questions  in 
Issue.  Speaking  of  the  attachment,  he  said: 
"It  was  Issued  upon  no  other  statutory 
ground  than  that  of  the  nonresidence  of  the 
debtors;  yet  by  it  complainants  sought  to 
secure  debts  not  due.  This  was  a  fatal  de- 
fect (New  Code,  {  4194),  and  It  was  ap- 
parent on  the  face  of  the  proceedings."  The 
following  page  of  the  opinion  (page  232)  does 
not  directly  bear  upon  the  question  in  hand. 
We  feel  constrained  to  hold  that  there  is  no 
legal  merit  in  the  contention  under  the  deci- 
sions that  the  decree  of  this  bank  was  void 
In  the  sense  tliat  it  was  open  to  attack  in 


the  collateral  matter  attempted  by  defend- 
ant Williams  in  bis  cross  bill.  We  do  hold, 
however,  that  the  personal  decree  against 
him,  and  the  awarding  of  execution  there- 
on, were  not  warranted  by  the  facts  stated, 
and  that  the  decree  of  the  chancellor  should 
be  reversed  on  this  ground.  This  assignee, 
so  far  as  we  can  see  from  this  record.  Is  en- 
titled to  proper  compensation  for  his  serv- 
ices in  selling  said  property  and  collecting 
the  proceeds,  and  all  that  can  be  required 
of  him  is  to  pay  into  court  such  of  the  pro- 
ceeds of  the  sale  as  by  proper  care  and  dili- 
gence should  be  in  his  hands,  and  out  of 
this,  after  ascertaining  the  same,  a  proper 
allowance  should  be  given  him  for  his  serv- 
ices. The  cause  will  be  remanded  to  the 
court  below  for  all  proper  orders  of  refer- 
ence to  carry  out  this  opinion,  and  to  have 
said  Williams  pay  into  court  the  proceeds  In 
his  hands,  or  that  should  be  there,  arising 
from  the  attached  property  sold  by  him  un- 
der his  agreement  thereto.  The  bank  will  pay 
the  costs  of  the  writ  of  error  to  the  supreme 
court,  and  the  costs  below  will  be  paid  out 
of  the  funds. 

NEIL,  J.,  concurs. 

Affirmed  orally  by  supreme  conrt,  March  10, 
1896. 


TODD,  Mayor,  v.  JOHNSON,  County  Clerk, 

et  al. 

(Court  of  Appeals  of  Kentucky.     June  23, 

1896.) 

Blbctive  Opficbs— Vacanct— How  Fili.bd — Statb 

Ofpioeks — Presiubntial  Electors. 

1.  Const  $  152,  provides  that  except  as 
otherwise  provided  therein,  vacancies  in  all  elec- 
tive offices  shall  be  filled  as  follows:  If  the  un- 
expired term  ends  at  the  next  succeeding  an- 
nual election  at  which  either  city,  town,  county, 
district  or  state  officers  are  elected,  the  office 
shall  be  filled  by  appointment  for  the  remainder 
of  the  term.  If  the  unexpired  term  does  not 
so  end,  and  if  three  months  intervene  before 
such  election,  the  office  shall  be  filled  by  ap- 
pointment until  said  election,  and  then  said  va- 
cancy shall  be  filled  by  election.  Section  160 
provides  that  the  eeneral  assembly  shall  provide 
for  removal  of  all  officers  of  towns  and  cities, 
and  for  filling  vacancies  in  such  offices.  Ueld, 
that  the  power  of  the  general  assembly  Is  lim- 
ited to  providing  how  vacancies  in  elective  of- 
fices of  towns  and  cities  may  be  filled  temporari- 
ly, and  until  an  election  can  be  had  as  provided 
by  section  152;  and  that  the  time  when  the  elec- 
tion to  fill  the  vacancy  shall  be  held  is  fixed  by 
section  152,  and  cannot  be  prescribed  by  the 
general  assembly. 

2.  St.  1894,  §  1514,  prescribes  the  time  for 
the  election  of  electors  of  president  and  vice 
president.  Section  1543  requires  them  to  con- 
vene at  the  state  capitol  on  the  second  Monday 
in  January,  after  their  election.  Section  1545 
provides  that  each  elector  is  entitled  to  receive 
the  same  per  diem  and  mileage  as  a  member  of 
the  general  assembly,  to  be  paid  out  of  the  state 
treasury.  Beld,  that  presidential  electors  are 
"state  officers,"  within  Const  i  152,  providing 
that  if  the  unexpired  term  of  an  elective  officer 
does  not  end  at  tlie  next  succeeding  annual  elec- 
tion at  which  either  city  or  state  oflicers,  etc., 
are  elected,  and  three  months  intervene  before 
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such  election,  thi  office  shall  be  filled  bj  ap- 
pointment anti:  said  election,  and  then  said  va- 
cancy shall  be  filled  by  election.  Guffy  and 
Dureile,  JJ.,  dissenting. 

Appeal  froin  circuit  court,  Jellerson  county. 

"To  be  offlcially  reported." 

Action  between  George  D.  Todd,  mayor  of 
the  city  of  LoulsvlUe,  Ky.,  and  WUUam  P. 
Johnson,  county  clerk  of  JefferRon  county, 
Ky.  There  was  a  Judgment  In  favor  of  John- 
son and  others,  and  Todd  appeals.    ACOnued. 

John  Marshall,  Henry  S.  Barker,  and  Falr- 
lelgh  &  Straus,  for  appellant.  Humphrey 
&  Davie,  T.  L.  Burnett,  Lytle  Buchanan, 
Robert  E.  Woods,  Phelps  &  Thum,  and  Al- 
fred Selllgman,  for  appellees. 

HAZELRIGO,  J.  The  death  of  Henry  S. 
Tyler,  In  January,  1890,  caused  a  vacancy  In 
the  office  of  mayor  of  the  city  of  Louisville; 
and  the  appellant,  George  D.  Todd,  was  in 
due  time,  and  as  provided  by  statute,  chosen 
mayor  pro  tempore  by  the  general  counciL 
Whether  this  temporary  election  by  the  coun- 
cil was  to  fill  out  the  entire  unexpired  term 
of  Tyler,  who  had  been  elected  In  November, 
1893,  for  four  years,  or  was  to  provide  an 
incumbent  only  until  an  election  by  the  peo- 
ple In  November,  1896,  Is  the  sole  question 
presented  on  this  appeal. 

The  sections  of  the  constitution  supposed  to 
affect  the  question  are  as  follows:  Section 
152:  "Except  as  otherwise  .provided  In  this 
constitution,  vacancies  In  all  elective  offices 
shall  be  filled  by  election  or  appointment,  as 
follows:  If  the  unexph-ed  term  will  end  at 
the  next  succeeding  annual  election  at  which 
either  city,  town,  county,  district  or  state 
officers  are  to  be  elected,  the  office  shall  be 
filled  by  appointment  for  the  remainder  of 
the  term.  If  the  unexpired  term  will  not  end 
at  the  next  succeeding  annual  election  at 
which  either  city,  town,  county,  district  or 
state  officers  are  to  be  elected,  and  If  three 
months  intervene  before  said  succeeding  elec- 
tion at  which  either  city,  town,  county,  dis- 
trict or  state  officers  are  to  be  elected,  the 
office  shall  be  fillpd  by  appointment  until  said 

election,  and  tl said  vacancy  shall  be  filled 

by  election  for  the  remainder  of  the  term. 
•  •  ••>  fjT^  balance  of  the  section  Is  not  In- 
volved here.  Section  160,  after  making  cer- 
tain provisions  as  to  mayors  or  chief  execu- 
tives, police  judges,  and  members  of  legisla- 
tive boards  or  councils  of  towns  and  cities, 
and  providing  for  the  election  or  appointment 
of  otlior  officers  of  towns  and  cities,  concludes 
as  follows:  "The  general  assembly  shall  pre- 
scribe the  qualifications  of  all  officers  of  towns 
and  cities,  the  manner  In,  and  causes  for 
which  they  may  be  removed  from  office,  and 
how  vacancies  In  such  offices  may  be  filled." 
In  otmdience  to  the  one  or  the  other  of  these 
sections,  or  of  both,  the  (general  assembly,  In 
the  enactment  of  a  charter  for  cities  of  the 
first  class  (section  2788,  St.  Ky.  1894),  pro- 
vided as  follows:    "When  a  vacancy  shall 


take  place  In  the  office  of  tlie  mayor,  a  mayor 
pro  tempore  shall  be  chosen  by  the  general 
council,  in  Joint  session,  by  th«  rotes  of  a 
majority  of  the  members  elected.  If  the  va- 
cancy occur  three  months  or  more  prior  to  a 
regular  municipal  election,  a  mayor  shall  be 
chosen  for  the  unexpired  term  at  the  said 
election.  If  the  vacancy  occur  within  three 
months,  the  mayor  pro  tempore,  chosen  by  the 
general  council,  shall  serve  until  the  regular 
election  for  mayor.  It  shall  be  the  duty  of 
the  president  of  the  board  of  aldermen  to  is- 
sue his  proclamation  for  such  joint  session, 
to  be  held  not  less  than  tMi  nor  more  than 
twenty  days  after  such  vacancy  shall  take 
place.  Until  the  vacancy  is  filled,  the  presi- 
dent of  the  board  of  aldermen  shall  act  as 
mayor." 

As  there  Is  to  be  no  "regular  municipal  elec- 
tion" ia  LoulsylUe  In  November,  1896.  the 
appellant  contends  that  the  vacancy  cannot 
be  filled  then.  If  the  plain  letter  of  the  statute 
be  observed.  But,  without  regard  to  the 
meaning  to  be  given  the  words  "regular  mu- 
nicipal election,"  it  seems  clear  to  us  that  in 
so  far  as  the  statute  provides  "how"  or  by 
what  process  the  vacancy  Is  to  be  filled, 
namely,  by  the  action  of  the  general  council. 
In  joint  session,  and  by  the  votes  of  a  major- 
ity of  the  members  elected,  etc.,  it  conforms  to 
and  meets  the  requirements  of  the  provisions 
of  section  160,  giving  the  general  assembly 
the  power  to  provide  how  such  vacancy  may 
be  filled;  but  we  think,  when  It  comes  to 
providing  the  time  at  whicb  an  election  Is 
to  be  held  by  the  people  to  fill  the  vacancy 
for  the  imexplred  term  of  this  officer.— con- 
fessedly "elective,"  under  the  constitution.— 
we  must  look  to  section  152  of  that  Instru- 
ment. And,  If  the  statute  changes  the  time 
there  fixed,  so  much  the  worse  for  the  stat- 
ute; the  constitution  must  control. 

In  considering  this  precise  question  In  Shel- 
ley V.  McCulloch  (Ky.)  30  S.  W.  193.  w« 
reached  the  conclusion  that  the  power  of  the 
general  assembly  was  limited  to  ppovldin.s 
how  vacancies  In  elective  offices  of  towns  and 
cities  might  be  filled  temporarily,  and  undl 
an  election  could  be  had  by  the  people  to  flU 
the  unexpired  term  as  provided  by  section  152. 
We  need  not  repeat  here  the  reasons  there 
given  fully  for  our  conclusions.  However, 
granting  this,  the  appellant  says  there  is  to  !» 
at  the  November  election,  1896,  no  election  "at 
which  either  city,  town,  county,  district  or 
state  officers"  are  to  be  elected,  and  therefore 
the  vacancy  cannot  then  be  filled.  And  this 
brings  us  to  consider  the  only  serious  ques- 
tion in  this  case.  There  will  be  elected  at 
that  time  the  electors  of  president  and  vice 
president;  and  these,  say  counsel  for  the  ap- 
pellees, are  "state  officers."  And  such  they 
undoubtedly  are.  St.  Ky.  1894,  S  1514.  pro- 
vides for  their  election  (which  means  an  elec- 
tion by  the  people  on  a  general  ticket)  on  ttie 
Tuesday  next  after  the  first  Monday  in  Xo- 
vembcr,  1892,  and  on  the  same  day  In  every 
fourth  year  thereafter.    Bj  section  1543  they 
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are  reqnlred  to  convene  at  the  capitol  of  the 
state  on  the  morning  of  the  second  Monday 
In  January  after  their  election,  cast  their 
votes,  and  make  due  return  thereof  according 
to  law;  and  for  each  day  an  elector  so  at- 
tends (section  1545)  be  Is  entitled  to  receive 
the  same  per  diem  and  mileage  as  may  at  the 
time  be  aUewed  to  a  member  of  the  general 
assembly,  to  be  paid  out  of  the  state  treasury. 
He  would  seem,  therefore,  to  be  no  more  con- 
verted into  a  federal  officer  because  he  Is 
elected  by  the  people  to  cast  bis  vote  for  a 
presidential  candidate  than  a  member  of  the 
general  assembly  would  be  considered  a  fed- 
eral officer  because,  when  elected,  he  casts 
his  vote  for  a  senator  of  the  United  States; 
for,  while  the  latter  is  supposed  to  do  more 
than  that,  he  does  that  much,  and  his  status 
as  a  state  officer  is  not  affected.  In  Re 
Green,  134  U.  S.  879,  10  Sup.  CL  587,  Mr. 
Justice  Gray  said:  "By  the  constitution  of 
the  United  States,  the  electors  for  president 
and  vice  president  in  each  state  are  appointed 
by  the  state  in  such  manner  as  Its  legisla- 
ture may  direct  •  •  •  Const,  art  2,  8  1. 
The  sole  function  of  the  presidential  electors 
la  to  cast,  certify,  and  transmit  the  vote  of 
the  state  for  president  and  vice  president  of 
the  nation.  Although  the  electors  are  appoint- 
ed and  act  under  and  pursuant  to  the  consti- 
tution of  the  United  States,  they  are  no  more 
officers  or  agents  of  the  United  States  than 
are  the  members  of  the  state  legislatures 
when  acting  aa  electors  of  federal  senators, 
or  the  people  of  the  states  when  acting  as 
electors  of  representatives  in  congress."  And 
a  conviction  in  the  state  court  for  illegal  vot- 
ing for  electors  at  a  regular  state  election 
waa  upheld.  So,  tn  McPberson  v.  Blaclcer, 
146  U.  S.  35,  13  Sup.  Ct.  3,  where  the  validity 
of  a  state  law  was  attaclced  as  repugnant  to 
the  constitution  of  the  United  States,  because 
the  law  provided  for  the  appointment  of  elect- 
ors by  district  elections,  the  court  upheld  the 
state  law,  on  the  ground  that  "the  legisla- 
tures of  the  several  states  bare  exclusive  pow- 
er to  direct  the  manner  in  which  the  electors 
of  president  and  vice  president  shall  be  ap- 
pointed," and  held  that  they  might  be  ap- 
pointed by  the  legislatures  directly,  or  by 
popular  vote  in  districts,  or  by  general  ticket. 
"In  short,"  said  the  court,  "the  appointment 
and  mode  of  appointment  of  electois  belong 
exclusively  to  the  states  under  the  constitu- 
tion of  the  United  States."  When  framing 
the  present  constitution,  therefore,  Its  makers 
had  before  them  the  plain  provisions  of  the 
statutes  making  these  officers  "state  officers," 
not  In  some  peculiar  or  qualified  sense,  but 
in  every  conceivable  sense;  congress  having 
no  control  over  their  election  or  appointment, 
but  being  empowered  merdy  to  determine  the 
time  when  they  should  be  chosen.  And  they 
had  before  them,  If  they  were  needed,'  the 
decisions  of  the  supreme  court  to  this  effect. 
Why  they  should  be  held,  therefore,  to  have 
Intended  that  the  words  "state  officers,"  in 
section  152.  should  not  include  these  electors, 


—these  particular  state  officers,— we    cannot 
conceive. 

It  is  said,  however,  that  these  officers  are 
not  named  in  the  constitution.  This  is  true, 
and  for  the  best  of  reasons.  It  would  have 
been  a  wholly  useless  thing,  unless,  indeed. 
It  had  been  thought  desirable  to  fix  perma- 
nently the  mode  of  electing  such  officers. 
The  technical  rule  of  construction  which 
would  confine  the  words  "city,  town,  coun- 
ty, district  or  state  officers"  to  those  ofBcerv 
who  had  been  mentioned  in  the  constitution, 
if  adopted,  would  not  only  override  the  lit- 
eral construction  of  the  section,  which  un- 
deniably Includes  those  electors,  but  would 
also  set  at  defiance  the  well-settled  consti- 
tutional policy  of  our  state  since  the  abro- 
gation In  1850  of  the  old  constitution  of  1799. 
And  that  policy  is  to  refer  to  the  people— the 
source  of  all  governmental  power— the  right 
of  filling  the  officers  of  their  creation  with 
incumbents  of  their  own  selection.  The  only 
excuse  for  the  appointment  of  any  officer 
made  elective  under  the  law  Is  founded  on 
the  emergency  of  the  public  business;  and 
when,  by  death,  removal,  resignation,  or 
otherwise,  an  elective  office  Is  made  vacant, 
the  policy  of  the  law  is  to  give  to  the  people 
a  chance  to  fill  it  as  soon  as  practicable. 
"The  great  object  in  the  change  In  the  sys- 
tem," said  this  court  In  Speed  v.  Crawford, 
8  Mete.  (Ky.)  207,  and  which  Is  emphasized 
in  the  well-considered  case  of  Toney  v.  Har- 
ris, 85  Ky.  473,  3  S.  W.  614,  "was  to  refer  to 
the  people  the  choice  of  their  officers  of  all 
grades  and  classes,  whe&er  state,  district, 
county,  city,  or  town  offices.  That  choice 
was  to  be  made  through  the  Instmmentality 
of  an  election."  In  Berry  r.  McCollough,  94 
Ky.  247,  22  S.  W.  78,  we  had  under  consider- 
ation section  148  of  the  constitution  in  so 
far  as  it  prohibited  the  election  of  city,  town, 
or  county  officers  in  the  same  year  in  which 
members  of  congress  are  elected;  and  it 
was  contended  that  a  vacancy  in  the  office 
of  coroner  of  Jefferson  county  could  not  be 
filled  at  the  election  of  county  officers  in 
1892.  We  held  that  the  adoption  of  such  a 
construction  "would  stretch  the  appointive 
term  very  far  beyond  what  was  Intended 
or  provided  for  under  either  the  old  or  the 
new  constitution,"  and  "construed  the  pro- 
hibition to  apply  to  regular  elections  only.'! 
The  framers  of  the  constitution  were  not 
ignorant  of  this  policy,  and  they  must  be 
supposed  to  have  intended  to  embrace  in 
the  comprehensive  language  used  in  the  sec- 
tion, viz.  "city,  town,  county,  district  or 
state  officers,"  all  the  officers  of  these  divi- 
sions and  subdivisions,  from  the  highest  to 
the  lowest,  which  were  then  electlble  by  the 
people,  or  which  under  any  future  law 
might  become  so,  and  to  have  Intended  that 
the  occasion  of  any  such  election  must  fur- 
nish also  the  occaiNon  for  filling  vacancies  in 
any  elective  office.  It  will  be  observed  that 
the  vacancy  is  to  be  filled  at  the  "next  suc- 
ceeding annual  election  at  which,"  etc.    The 
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nse  of  the  word  "annaal"  Is  not  without 
significance.  It  carries  with  It  the  Idea  of 
an  annually  recurring  election,  and  one 
which  must,  under  the  scheme  devised  In 
the  constitution,  recur  in  every  November 
for  all  time.  The  construction  we  have 
adopted  ^ves  at  least  some  force  to  this 
word,  for,  including  presidential  elections, 
the  occasions  afforded  for  filling  vacancies 
are  largely  increased,  and  elections  for  that 
purpose  become,  at  least,  more  nearly  "an- 
nual." Indeed,  the  use  of  this  word  gives 
strong  color  to  the  argument  of  one  of  our 
associates  that,  upon  the  first  Tuesday  after 
the  first  Monday  In  November  of  every  year, 
the  occasion  arises  for  filling  any  vacancy 
In  an  elective  office,  if  it  occurs,  of  course, 
more  than  three  months  before,  because  no 
such  November  can  occur  when  there  will 
not  be  an  election  in  some  of  the  classes 
named.  As  to  odd  years,  there  would  seem 
to  be  no  question  of  the  right  to  hold  the 
elections  to  fill  any  vacancy;  and  in  even 
years  there  will  always  either  be  an  elec- 
tion for  presidential  electors,  or  a  district 
election  for  a  Judge  or  judges  of  the  court  of 
appeals. 

Waiving  for  the  present  the  question  of 
the  electors,  an  illustration  of  this  argument 
may  be  drawn  from  the  present  situation. 
The  regular  election  for  a  judge  of  this  court 
from  the  Fifth  district  Is  to  be  held  at  the 
approaching  November  election.    There  was 

a  vacancy  on  the  bench,  caused,  in of 

this  year,  by  the  death  of  our  late  associate, 
the  lamented  Johft  R.  Grace.  And  the  ar^ 
gument  is  that  It  is  most  inconceivable  to 
suppose  the  lawmaliers  intended  that  an 
electipn  might  be  held  for  the  purpose  of 
electing  a  regular  judge  of  this  court,  and 
yet  not  one  held  at  the  same  regular  election 
to  fill  a  vacancy  on  the  same  bench.  This 
view  of  the  matter,  however,  is  not  suggest- 
ed or  argued  by  counsel,  and  need  not, 
therefore,  be  considered  further  than  to  say 
that  the  use  of  these  words  "at  which  either 
city,"  etc.,  would  seem  to  Indicate  that  it 
was  not  at  every  succeeding  November  elec- 
tion that  vacancies  might  be  filled,  but  only 
when  those  were  to  be  elected  of  the  class- 
es named,  and  hence,  unless  an  of&cer  of 
that  class  is  to  be  elected,  the  vacancy  can- 
not be  filled,  even  if  there  be  an  election 
for  members  of  the  lower  house  of  congress. 
Be,  this  as  It  may,  we  are  convinced  that, 
within  the  meaning  and  Intent  of  the  con- 
stitution, vacancies  in  elective  otBces  may 
be  filled  at  the  succeeding  annual  election  at 
which  electors  for  president  and  vice  presi- 
dent are  to  be  elected.  It  appears  from  the 
agreed  facts,  and  from  the  statute  on  the 
subject,  that  a  trustee  for  the  Louisville 
common  schools  is  to  be  elected  in  each  leg- 
islative district  of  the  city;  and  It  is  argued 
that  this  is  an  election  at  which  "district 
officers"  are  to  be  elected,  within  the  mean- 
ing of  section  152,  and  an  election,  too,  in 
the  same  territory  as  that  covered  in  the 


election  for  mayor.  This  would  seem  to  be- 
true,  but  a  determination  of  the  question  1» 
not  necessary  in  this  case.  The  Judgment 
must  be  affirmed. 

IiANDES,  J.,  not  sltanf. 

GUFFY  and  DURELL.B,  JJ.  (dissenting). 
Henry  S.  Tyler,  mayor  of  Lionisville,  died 
on  January  14,  1896,  and  the  appellant, 
George  D.  Todd,  was  thereupon  elected  may- 
or by  the  general  council.  The  election  wa» 
had  under  the  provisions  of  the  act  for  the 
government  of  cities  of  the  first  class  (St. 
Ky.  1884,  I  2788),  as  foUows:  "When  a  va- 
cancy shall  take  place  in  the  office  of  the 
mayor,  a  mayor  pro  tempore  shall  be  chosen 
by  the  general  council,  In  joint  session,  by 
the  votes  of  a  majority  of  the  members  elect- 
ed. If  the  vacancy  occur  three  months  or 
more  prior  to  a  regular  municipal  election, 
a  mayor  sliail  be  chosen  for  the  unexpired 
term  at  the  said  election.  If  the  vacancy  oc- 
cur within  three  months,  the  mayor  pro  tem- 
pore chosen  by  the  general  council  shall  sure 
until  the  regidar  election  for  mayor.  It  shall 
be  the  duty  of  the  president  of  the  board  of 
aldermen  to  Issue  the  proclamation  for  sucb 
joint  session,  to  be  held  not  less  than  ten 
nor  more  than  twenty  days  after  such  va- 
cancy shall  take  place.  Until  the  vacancy 
is  filled,  the  president  of  the  board  of  alder- 
ment  shall  act  as  mayor."  The  term  for 
which  Mayor  Tyler  was  elected  will  expire 
in  November,  1897,  and  the  vacancy  occurred 
more  than  three  months  before  the  Novem- 
ber, 1896,  election.  As  there  is  to  be  no  '*reg- 
ular  municipal  election"  In  November,  1896, 
as  conceded  by  the  opinion  of  the  majority, 
the  plain  letter  of  the  statute  requires  the 
election  to  be  in  November,  1897,  unless  the 
constitution  renders  the  statute  inoperative 
as  to  the  time  of  holding  the  election.  It  is 
contended  by  appellees'  that  the  time  of  hold- 
ing the  election  for  mayor  Is  controlled  by 
section  162  of  the  constitution,  because  of 
the  fact  that  in  November,  1896,  there  are 
to  be  elected  school  trustees  In  the  city  of 
Louisville  and  presidential  electors  through- 
out the  state.  Section  162  of  the  constitution 
provides:  "Except  as  otherwise  provided  in 
this  constitution,  vacancies  in  all  elective 
offices  shall  be  filled  by  election  or  appoint- 
ment, as  follows:  If  the  unexpired  term  will 
end  at  the  next  succeeding  annual  election 
at  which  either  city,  town,  county,  district 
or  state  officers  are  to  be  elected,  the  office 
shall  be  filled  by  appointment  for  the  re- 
mainder of  the  term.  If  the  unexpired  term 
will  not  end  at  the  next  succeeding  annual 
election  at  which  either  city,  town,  county, 
district  or  state  officers  are  to  be  elected, 
and  if  three  months  Intervene  before  said 
succeeding  election  at  which  either  city, 
town,  county,  district  or  state  officers  are  to 
be  elected,  the  office  shall  be  filled  by  appoint- 
ment until  said  election,  and  then  said  va- 
cancy shall  be  filled  by  election  for  the  re- 
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malnder  of  tbe  term."  The  remainder  of  the 
aectlon  need  not  be  considered  here,  except 
to  note  the  somewhat  striking  fact  that  the 
"succeeding  annual  election"  Is  referred  to 
fire  times  In  this  section,  and  each  time  is 
followed  by  the  qualifying  phrase  "at  which 
either  city,  town,  county,  district  or  state  of- 
ficers are  to  be  elected." 

The  questions  Involved  In  the  case  are  re- 
duced to  these:  First.  Is  It  "otherwise  pro- 
vided in  this  constitution"  that  the  office  of 
mayor  may  be  filled  at  a  different  time,  and 
In  a  dltterent  manner,  to  be  prescribed  by  the 
general  assembly,  from  the  time  and  man- 
ner prescribed  by  section  152?  Second.  If 
the  constitution  has  not  so  otherwise  provldr 
ed,  (a)  are  school  trustees  either  such  city 
or  such  district  ofiScers,  within  the  meaning 
of  section  152,  as  to  control  the  time  of  the 
election  of  the  mayor,  and  (b)  are  presidential 
electors  state  officers,  within  the  meaning  of 
section  152  <^  the  constitution? 

First.  Is  there  a  provision  otherwise  in  the 
constitution?  Section  160,  after  maUng  cer^ 
tain  provisions  as  to  the  mayor  and  other 
named  officers  of  municipalities,  provides: 
"The  general  assembly  shall  prescribe  the 
qualification  of  all  officers  of  towns  and  cit- 
ies, the  manner  In  and  causes  for  which  they 
may  be  removed  from  office,  and  how  vacan- 
cies in  such  offices  may  be  filled."  This  pro- 
vision Is  not  ambiguous.  It  delegates  to  the 
legislature  tbe  control  of  the  manner  in 
which  vacancies  In  such  offices  may  be  filled. 
But  It  Is  insisted  that  this  section  does  not 
mean  what  it  says,  and  that  its  specific  pro- 
visions are  controlled  by  the  general  expres- 
sion contained  In  section  152,  in  spite  of  the 
saving  clause  at  the  beginning  of  that  sec- 
tion, "Ejxcept  as  otherwise  provided  in  this 
constitution."  It  is  further  contended  that 
In  Shelley  v.  McCuUoch,  30  S.  W.  193,  this 
court  so  decided.  There  was  no  statutory 
provision  for  filling  a  vacancy  in  the  office 
of  tax  receiver  Involved  in  that  case,  and 
this  court  held  that  the  provision  of  section 
152  controlled  in  the  absence  of  statutory 
provision.  It  is  freely  admitted,  however, 
that  the  logic  of  that  opinion  goes  further 
than  the  point  expressly  decided;  and  while 
In  that  case  there  has  been  no  legislative 
construction  of  the  meaning  of  the  constitu- 
tion, and  the  court  was  not  there  confronted 
with  the  question  whether  an  act  of  the  gen- 
eral assembly  was  unconstitntlonal,  we  do  not 
think  we  should  be  Justified  in  dissenting 
from  the  opinion  of  the  majority  upon  this 
ground  alone.  But  the  remaining  questions 
are  a  different  matter. 

Leaving  the  statute  out  of  the  question, 
and  assuming  that  it  Is  unconstitutional 
and  void,  we  have  first  the  question  wheth- 
er school  trustees  are  officers  of  cities  or 
districts,  within  the  meaning  of  section  152; 
and  In  this  connection  it  may  be  doubted 
whether  they  are  "officers"  at  all,  in  the 
strict  meaning  of  the  term,  and  whether 
they  are  not.  In  the  view  of  the  constitu- 


tion, what  their  name  Implies,  trustees  of 
their  districts  for  the  management  of  tbe 
educational  Interests  thereof,  having  no  oth- 
er power  or  duty,  and  exercising  no  official 
functions.  The  act  for  the  government  of 
cities  of  the  first  class,  after  fully  provid- 
ing for  aU  city  officers,  and  for  a  complete 
system  of  city  government,  enters  upon  a 
distinct  field,  namely,  that  of  education. 
All  the  statutory  provisions  on  tbe  subject 
are  under  the  distinct  title  of  "Education," 
beginning  with  section  2949,  St  Ky.  1894. 
A.t  the  very  beginning,  the  school  board  is 
created  an  Independent  corporation,  with  a 
distinct  government  of  its  own,  responsible 
for  its  own  acts,  making  Its  own  contracts, 
suing  and  being  sued  in  its  own  name,  and 
from  time  to  time  in  litigation  with  the  city. 
Its  autonomy  is  perfect,  and  the  only  connec- 
tion it  has  with  the  city  government  lies  in 
the  fact  that  the  city  Is  required  to  levy, 
collect,  and  pay  over  to  the  school  board  an 
annual  tax.  A  consideration  of  that  portion 
of  the  act  for  the  government  of  cities  of 
the  first  class  relating  to  the  school  board 
leads  us  to  the  conclusion  that  they  are  not 
city  officers,  within  the  meaning  of  the  sec- 
tion of  the  constitution  under  consideration. 
Their  election,  moreover.  Is  put  by  the  con- 
stitution ni>on  an  entirely  difiTerent  footing 
from  that  of  city,  town,  county,  district,  or 
state  officers.  By  section  155  of  the  consti- 
tution it  is  provided  that  their  election  shall 
not  be  governed  by  the  rules  laid  down  in 
the  constitution  for  other  elections.  It  Is 
not  required  to  be,  and  is  not  In  fact,  held 
by  secret  ballot,  but  under  the  old  viva  voce 
method,  and  the  votes  are  registered  by  the 
clerks  of  the  election  In  separate  books  pro- 
vided for  that  purpose.  The  very  qualifi- 
cations of  the  voters  may,  under  the  section 
referred  to,  be  different  from  the  constitu- 
tional qualifications  for  electors  of  state  and 
other  officers,  and  it  Is  probably  competent 
for  the  legislature  to  provide  that  women 
shall  be  entitled  to  vote  at  such  an  election. 
Their  election  need  not  be  In  November. 
Generally  throughout  the  state  it  is  held  on 
the  first  Saturday  in  June.  Both  in  the  cit- 
ies of  the  first  class  and  in  the  county  dis- 
tricts it  is  an  annual  election.  St  Ky.  1894, 
i  4434.  And  if  the  construction  contended 
for  by  appellees  on  this  point,  and  intimated 
at  the  close  of  the  opinion  of  the  majority, 
be  correct,  there  is  no  year  In  which  there 
Is  not  an  annual  election  at  which  district 
officers  are  to  be  elected.  And  this  would 
lead  logically  to  the  conclusion  that  vacan- 
cies in  county  offices  throughout  the  state 
would  be  required  by  section  152  to  be 
filled  at  the  annual  June  election,  if  that 
happened  to  be  the  next  succeeding  elec- 
tion before  which  three  months  Intervened 
after  the  vacancy  occurred,  although  this 
is  forbidden  by  section  148,  which  requires 
all  such  officers  to  be  elected  In  November. 
Moreover,  the  constitution  itself,  in  section 
155,  provides  that  section  152  "shall  not  ap- 
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ply  to  the  election  of  school  trustees  and 
other  common  school"  district  elections; 
thereby  excluding  those  elections  from  con- 
sideration in  determining  the  meaning  of 
section  152. 

Nor  does  this  ease  come  within  the  rule 
laid  down  in  Shelley  v.  McCulloch,  before 
referred  to;  for  in  order  to  cover  the  terri- 
tory embraced  in  the  city  of  Louisville, 
throughout  which  the  mayor's  election  is 
held,  it  is  necessary  to  combine  seven  sepa- 
rate school  trustee  districts,  in  each  of 
which  there  is  to  be  held  a  district  and  in- 
dependent election  for  school  trustees. 
There  is  no  officer  to  be  elected  whose  elec- 
toral district  covers  the  territorial  limits  of 
the  city.  In  Shelley  v.  McCulloch  the  court 
said:  "Unless  the  territorial  limits  of  the 
particular  office  to  be  filled  were  embraced 
by  that  of  the  nearest  succeeding  election, 
the  rule  might  be  different.  For  example,  a 
vacancy  in  a  state  office  would  not  be  filled 
at  a  succeeding  election  in  which  only  city 
officers  were  to  be  elected."  We  think  the 
true  construction  of  section  152  prob&bly  is 
that  a  vacancy  In  an  office  can  be  filled  only 
at  an  election  at  which  officers  of  the  like 
class  are  to  be  elected;  but,  be  that  as  it 
may,  the  case  of  Shelley  v.  McCulloch  does 
not  decide  the  point  contended  for  by  ap- 
pellees, that  a  number  of  independent  elec- 
tions can  be  united  to  authorize  the  filling 
of  a  vacancy  in  an  office  the  election  dis- 
trict of  which  embraces  them  all.  We  do 
not  believe  that  an  election  in  every  con- 
stable's district  in  the  state  would  of  itself 
authorize  the  filling  of  a  vacancy  in  a  state 
office,  under  section  152.  In  our  opinion, 
the  school  trustees'  election  to  be  held  in 
Louisville  in  November,  lb96,  does  not  make 
that  election  one  at  which  either  city,  dis- 
trict, or  state  officers  are  to  be  elected.  And 
this  brings  us  to  consider  what  is  aptly 
termed  in  the  opinion  of  the  majority  tb« 
"only  serious  question  in  the  case." 

There  will  be  elected  \n  November,  1896, 
electors  for  president  and  vice  president,  and 
these,  say  the  counsel  for  appellees,  are  state 
officers.  In  a  limited  sense  they  may  be  so 
termed,  and  they  have  sometimes  been  de- 
scribed as  agents  of  the  state  to  cast  its  vote 
for  president  and  vice  president  But  are 
they  officers  of  the  state,  within  the  meaning 
of  section  152  of  the  Kentucky  constitution? 
They  are  nowhere  mentioned  in  that  instru- 
tnent.  The  act  which  authorizes  their  elec- 
tion was  not  authorized  thereby.  The  Ken- 
tucky legislature  derives  its  whole  power  In 
that  regard  from  the  constltutiim  of  the  Uult- 
«d  States.  "Each  state  shall  appoint,  in  such 
manner  as  the  legislature  thereof  may  direct, 
a  number  of  electors  equal  to  the  whole  num- 
ber of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  the  congress,  but 
no  senator  or  representative  or  person  hold- 
ing an  office  of  trust  or  profit  under  the  Unit- 
«d  States  shall  be  appointed  an  elector."  Ar- 
ticle 2,  i  1.    The  sole  i>ower  of  the  state  as 


to  the  electors  is  the  power  of  naming  them 
in  such  manner  as  the  legislature  may  direct. 
The  act  which  provides  the  mode  of  selecting 
electors  derives  its  authority,  not  from  the 
Kentucky  constitution,  but  from  the  constitu- 
tion of  the  United  States.  When  the  consti- 
tution of  this  state  provided  for  the  govern- 
ment of  the  commonwealth,  and  the  offices 
who  were  to  administer  that  government,  no 
officers  were  in  contemi^tion  except  those 
who  derived  their  official  capacity  from  the 
state  constitution,  or  the  laws  passed  in  pur- 
suance thereto.  The  framers  of  the  Instru- 
ment, and  the  people  who  voted  to  adopt  it, 
certainly  did  not  contemplate  officers  deriving 
their  official  existence  solely  from  the  federal 
constitution.  Electors  perCcNrm  but  one  func- 
tion. That  done,  their  power  la  exhausted. 
They  have  no  posrible  power  or  duty  to  be 
exercised  or  performed  In  connection  with 
the  government  created  by  the  constitution  of 
Kentucky.  They  are  not  state  officers,  with- 
in the  meaning  OC  section  152.  Much  stress 
was  laid  by  counsel  for  appellees  upoi  the 
United  States  supreme  court  cases  of  In  re 
Green,  134  U.  S.  3T7,  10  Sup.  Gt  586,  and  Mc- 
Fherson  v.  Blacker,  146  U.  S.  1,  13  Sup.  Ct. 
3,  as  holding  that  presidential  electoFB  were 
state  officers;  but  the  cases  do  not  support 
that  contention.  The  Green  Case  decided  that 
as  the  federal  constitution  had  delegated  the 
mode  of  selection  to  the  state  legislature,  and 
the  legislature  had  determined  that  it  should 
be  done  by  election  by  the  people,  the  state 
courts  had  Jurisdiction  to  punish  an  offense 
committed  at  such  election  against  the  state 
election  laws.  The  court  in  that  case  said 
of  the  question  whether  the  state  had  con- 
current power  with  the  United  States  to  pun- 
ish fraudulent  voting  for  representative  in 
congress,  "It  may  be  that  it  has."  Neither 
that  case  nor  the  Blacker  Case  anywhere  de- 
cides that  electors  are  state  officers.  The  hit- 
ter case  arose  from  the  Michigan  legislature, 
providing  for  the  election  of  electors  by  dis- 
tricts; and  it  was  held  that,  as  the  United 
States  constitution  gave  the  power  of  deter- 
mining the  mode  of  selection  to  the  state  leg- 
islature, the  legislature  might  exercise  that 
power  in  any  way  it  saw  fit,  and  might  pro- 
vide for  the  selection  of  electors  upon  a  state 
ticket  voted  for  throughout  the  state,  or  by 
election  by  districts,  or  by  election  by  the 
legislature.  In  this  state,  down  as  late  as 
in  1824,  presidential  electors  were  selected 
by  the  legislature.  But  in  no  just  sense  does 
either  of  the  words  "officer"  or  "agent"  of  the 
state  describe  the  powers  and  duties  of  pres- 
idential electors.  They  are  best  described  by 
the  word  used  in  the  constitution.  They  are 
"electors," — a  body  of  men  to  each  of  whom, 
when  appointed  by  the  state,  the  federal  con- 
stitution gives  the  power  to  cast,  not  the  vote 
of  the  state,  but  his  own  vote  for  president 
and  vice  president.  It  may  be  conceded  that 
when  the  state  legislature  provides  for  their 
appointment  by  a  vote  of  the  people,  under 
the  power  given  by  the  federal  coustitution. 
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tbat  election  Is  bdd  under  tbe  power  and  sub- 
ject to  tbe  control  of  tbe  state,  and  traads  In 
its  conduct  may  be  puniiAied  by  the  state 
laws.  "In  short,"  as  said  In  the  Blacker 
Case,  "the  appointment  and  mode  of  appoint- 
ment of  electors  belong  exdiuively  to  the 
states,  under  the  constitntlon  of  the  United 
States."  "They  are,"  as  remarked  Iqr  Jus- 
tice Gray  in  Re  Green,  134  U.  S.  377,  379,  10 
Sup.  Ct.  587,  "no  more  officers  or  agents  of 
the  United  States  than  are  the  members  of 
tbe  state  legislature  when  acting  as  electors 
of  federal  senators,  or  the  people  of  the 
states  when  acting  as  the  Sectors  of  repre- 
sentatives In  congress."  On  the  other  band, 
it  may  be  said  with  eqoal  tmth  that,  when 
appointed  and  exercising  their  only  power, 
they  are  no  more  officers  'or  agents  of  the 
state  than  are  the  free  electors  of  Kentucky 
when,  under  tbe  section  of  the  Kentucky  c<hi- 
stltution,  they  cast  their  votes  for  governor 
of  the  commonwealth.  They  are  Independent 
electors.  As  originally  adopted,  and  as  it  now 
«dsts,  It  was  "sappoaeA  that  the  body  of 
electors  interposed  t)etween  the  state  legisla- 
ture and  the  presidential  office  woald  exercise 
a  reasonable  independence  and  fair  Judgment 
in  the  selection  of  the  chief  executive  of  the 
national  government,  and  that  thus  tbe  evil 
«t  a  president  selected  by  Immediate  p<^alar 
snfFrage,  on  the  one  side,  and  the  opposite 
evil  of  an  elector  t^  the  direct  vote  of  the 
states  In  their  leglslatlTe  bodies,  on  the  oth- 
er, would  both  be  avoided."  Miller,  Const. 
U.  S.  149.  And  see  Bawie,  Const.  55;  Story, 
Const  I  1478;  Federalist  No.  68.  It  is  true 
that  In  practice  they  have  come  to  be  mere 
"puppets  selected  nnder  a  moral  restraint  to 
vote  for  some  particular  person  who  repre- 
sented the  preferences  of  the  app(^tlng  pow- 
er, whether  that  was  tbe  legislature,  or  the 
more  popular  suffrage  by  which  the  legisla- 
tnre  Itself  was  elected."  Billler,  Const  U.  S. 
p.  149.  But  their  power  under  the  constitu- 
tion still  remains,  and  we  cannot  concede 
that  they  have  ceased  to  be  independent 
electors  because,  in  practice,  they  have  ceas- 
ed to  act  independently,  or  that  they  have  be- 
eome  mere  officers  or  agents  of  the  state, 
charged  with  any  offldal  power  or  duty  to 
register  the  will  of  the  majority  of  the  voters 
in  the  election  of  president  and  vice  president, 
because,  under  the  moral  restraint  referred  to, 
they  have  cmne  to  act  as  if  they  were.  In 
casting  their  votes  for  president  and  vice 
president  they  do  not  act  as  repreaentatlveB 
of  the  states,  but  If  representatives  at  all, 
they  represent  the  people  of  the  United  States 
In  the  electoral  college.  They  do  not  cast 
the  vote  of  tbe  state,  bat  their  own  votes  as 
electors.  "Tlie  coDstitntion,"  says  ChancellcH' 
Kent  (1  Kent,  Comm.  275),  "from  an  enlight- 
ened view  of  all  the  difficulties  that  attend 
the  subject,  has  not  thought  it  safe  or  prudent 
to  refer  the  election  of  president  directly  and 
Immediately  to  the  people,  but  it  has  con- 
fided the  power  to  a  small  body  of  electors, 
appointed  in  each  state,  under  the  discretion 
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of  the  legislature. "  It  is  only  in  the  event 
that  the  electoral  college  falls  to  elect,  and 
the  election  is  thereby  thrown  into  tbe  house 
of  representatives,  that  the  states  are  repre- 
sented In  voting  for  a  president  or  the  votes 
of  tbe  states,  as  states,  are  cast  In  our 
Judgment  electors  are  not  officers,  within 
the  meaning  of  the  Kentucky  constitution.  So 
far  as  the  intent  of  the  constitutional  conven- 
tion can  be  sbo'n'n  by  the  debates  which  took 
place  among  the  members,  it  can  be  demon- 
strated that  that  body  was  influenced  by  a 
strong  desire  to  separate,  as  far  as  possible, 
federal  elections  from  those  of  the  state, 
through  fear  of  federal  interference;  but 
we  do  not  attach  much  importance  to  argu- 
ments drawn  from  such  evidence.  We  base 
our  views  upon  the  language  which  the  fram- 
ers  of  the  constitution  need,  and  the  sense  in 
which  the  words  must  have  been  understood, 
not  only  l^  the  members  of  the  convention, 
but  by  the  people  by  whose  suffrage  the  in- 
strument was  made  the  constitution  of  Ken- 
tucky. To  say  that  the  overwhelming  major- 
ity of  the  voters  of  Kentucky  understand  an 
election  for  presidential  electors  to  be  a  fed- 
eral election,  and  not  an  election  of  state  of- 
ficers, is  to  understate  the  proposition.  Tha 
percentage  of  the  people  who  understand  or 
think  of  it  otherwise  is  infinitesimal,  and  it 
is  the  imderstandlng  of  the  people  who  voted 
for  the  adoption  of  the  instrument  which 
should  control  in  its  construction.  This  canon 
of  constitutional  construction  is  too  weU  set- 
tled to  require  the  citation  of  authority. 

Nor  can  we  concur  in  the  conclusion  of  the 
majority  that  the  election  of  a  Judge  of  the 
court  of  appeals  In  another  district  is  an  an- 
nual election,  at  which  a  vacancy  in  the  of- 
fice of  mayor  of  the  city  of  Louisville  can  be 
filled.  The  conclnslon  of  the  majority  com- 
pletely ni^ifled  the  qualifying  words  of  the 
phrase  "succeeding  annual  election,  at  which 
either  city,  town,  county,  district  or  state  of- 
ficers are  to  be  elected,"  which,  with  painful 
particularity  and  emphasis,  are  reiterated  no 
less  than  five  times  in  section  152.  And  the 
policy  of  the  adoption  of  the  constitution  ot 
18S0  should  have  nothing  to  do  with  the  con- 
struction of  the  present  constitution.  It  mnst 
be  assumed  that  the  new  constitution  was 
Intended  to  effect  a  change  of  policy  in  every 
respect  in  which  the  language  used  indicmtea 
a  different  purpose  from  that  used  in  the  for- 
mer instrument  Constitutional  conventions 
are  not  held,  nor  are  constltotlons  adopted, 
for  the  purpose  of  perpetrating  governmental 
policies,  but  for  tbe  pmpose  of  changing 
them.  A  new  constitutioo  is  a  new  depart- 
ure. And  so  the  policy  of  the  constitution  of 
1850  to  refer  all  matters  to  the  vote  of  the 
people  as  quldciy  as  possible  can  bare  no 
place  in  the  construction  of  the  language  of 
section  152  of  the  present  constitntlon,  which 
indicates.  In  five  separate  places,  an  Intention 
to  alter  or  qualify  that  pcdlcy.  In  our  opin- 
ion, it  was  a  matter  of  little  Importance  wheth- 
er the  constitution  should  fix  the  time  of  flll- 
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ing  the  vacancy  In  one  year  or  another;  bnt 
we  deem  It  of  great  importance  that  the  cor- 
rect rule  of  constitutional  constractlOD  be 
adopted  by  this  court. 


CITT  OF  LOUISVILLE  ▼.  BOARD  OF 
TRUSTEES  OF  NAZARETH  LITERARY 
AND  BENEVOLENT  INSTITUTION. 
SAME  T.  ST.  XAVIER'S  COLLEGE.  COM- 
MONWEALTH T.  ST.  MART'S  COLLEGE. 
SAME  v.  LORBTTO  LITERARY  AND  BBl- 
NBVOLENT  INSTITUTION.  BOARD  OF 
EDUCATION  OF  COMMON-SCHOOL 
DIST.  NO.  1,  PIKE  COUNTY,  t.  TRUS- 
TEES  OF  PIKEVILLE  COLLEGIATE  IN- 
STITUTE. 

(Court  of  Appeals  of  Kentucky.    May  23,  1886.) 

CBABITABLB  AND  BsNSVOLBNT  IN8TITDTIOSS-WhAT 
CONSTITDTBS— EXSMPTIONB  FUOM  TaZATIOK. 

Institutiona  where  a  general  education  la 
imparted  to  all  wlio  may  apply,  whose  property 
has  been  acquired  by  i^ft,  and  from  which  no 
personal  gain  accrues,  are  "institutions  of  pure- 
ly public  charity,  institutions  of  education,  not 
used  or  employed  for  gain  by  any  person  or  cor- 
poration, and  the  income  of  which  is  devoted 
solely  to  the  cause  of  education,"  within  Const. 
I  170,  and  are  exempt  from  taxation,  though 
they  are  conducted  by  a  particular  sect  or  de- 
nomination. GuSy  and  Du  Relle,  JJ.,  dissent- 
ing. 

Appeals  from  chanc«7  court,  Jefferson 
county. 

Appeals  from  circuit  court,  Marlon  county. 

Appeal  from  circuit  court.  Pike  county. 

"To  be  officially  reported." 

Action  by  the  board  of  trustees  of  the  Naz- 
areth Literary  and  Benevol^tt  Institution 
against  the  city  of  Louisville,  and  separate 
actions  by  St.  Xavier's  College  against  the 
same  defendant,  by  St  Mary's  College  and 
by  the  Loretto  literary  and  Benevcdent  In- 
stitution against  the  commonwealth  of  Ken- 
tucky, and  by  the  trustees  of  ^PlkeTille  Col- 
legiate Institute  against  the  board  of  edu- 
cation of  common-school  district  No.  1,  in 
Pike  county,  to  establish  the  right  of  such 
Institutions  to  exemptions  from  taxation. 
From  Judgments  in  favor  of  the  plaintifts  in 
each  case,  the  defendants  appeal.     Affirmed. 

Laf  Joseph  and  Lee  Suter,  for  appellant 
city  of  Louisville.  W.  J.  Hendrick  and  Sam- 
uel J.  Spalding,  for  the  Commonwealth. 
Stewart  &  Stewart,  for  appellant  Board  of 
Education  of  Common-School  District  No.  1 
of  Pike  County.  E..J.  McDermott,  for  ap- 
pellee St  Xavier's  CoUege.  P.  B.  &  Upton 
W.  Mulr,  for  appellee  Board  of  Trustees  of 
Nazareth  Literary  and  Benevolent  Institution. 
H.  W.  Rives,  for  appellees  St  Maiy's  CoUege 
and  Loretto  Literary  and  Benevolent  Institu- 
tion. W.  J.  Hendrick  and  C.  M.  Parsons, 
for  appellee  trustees  of  Pikevllle  Collegiate 
Institute. 

HAZELRI6G,  3.  The  institutions  claim- 
ing exemption  from  taxation  here,  save  as 


named  afterwards,  are  schoda  an&  colleges 
where  general  education  is  Imparted  to  all 
who  may  apply,  without  regard  to  nationali- 
ty or  regions  creed.  All  save  the  last  case 
named  above  are  under  the  control  of  mem- 
bers of  the  Roman  Catholic  faith.  The  last 
named  Is  managed  by  the  presbytery  of 
Ebenezer,  of  the  Presbyterian  Church.  The 
object  of  all  is  to  furnish  general  education, 
either  free,  or  at  merely  nominal  prices. 
The  property  of  all  has  been  acquired  by 
gift  from  charitable  people,  or  by  purchase 
with  funds  BO  derived,  and  In  none  of  tb&a 
is  there  any  element  of  personal  gain  or 
pioflt  In  St  Xavier's  CoUege  there  are  some 
22  brothers,  who  work  and  teach  for  nothing, 
and  some  200  boys.  These  I»x>thers  also 
teach  some  400  boys  in  the  parocbial  schools. 
When  old,  and  unable  longer  to  teach  or  be 
useful,  they  are  allowed  to  remain  at  the  col- 
lege, as  a  matter  of  charity.  The  Loretto 
Literary  and  Benevolent  Institution  is  an  ed- 
ucational Institution  for  females,  located,  as 
bi  that  of  St  Mary's  CoUege,  In  Marlon  coun- 
ty, and  both  founded  some  66  or  70  years 
ago.  The  whole  Income  from  nominal  tui- 
tion fees,  etc.,  is  devoted  exclusively  to  the 
cause  of  education,  and  the  Uvea  of  those 
in  charge  are  devoted  likewise,  without  c<Hn- 
pensatlon.  WhUe  a  CathoUc  school,  many 
noo-OathoUcs  attend.  Nazareth  is  a  corpora- 
tion under  the  management  of  the  sisters  of 
charity,  who  control  a  number  of  schools  and 
hospitals.  In  all  these  InstitutiMis  the  sis- 
ters and  managers  devote  their  lives  to  char- 
itable and  educational  worlc,  and,  in  all  of 
them,  persons  are  taken  without  reference 
to  their  social  position,  their  property,  or 
their  religious  opinions.  Charges  are  made, 
when  practicable,  particularly  at  the  in- 
firmary and  at  Presentation  Academy;  but 
none  of  the  eetabUshments  are  more  than 
seIf-Bupi>orting,  and  some  are  not  that  Tbey 
barely  take  in  more  than  their  actual  ex- 
penses, and  they  live  only  because  the  sis- 
ters give  their  work  for  nothing.  If  money 
is  received  fnun  one  who  is  able  to  pay,  it  is 
spent  on  the  poor  who  are  not  able.  The 
work  of  the  PIkeviUe  Collegiate  Institute 
was  commenced  in  1889  in  Pike  county,  and 
its  object  was  purely  educational.  Moderate 
tuition  fees  are  cliarged,  but  the  income  is 
not  sufficient  to  maintain  the  institntlon.  In 
aU  these  cases  the  trial  courts  properly  held 
the  appeUees  to  be  "institutions  of  purely 
pubUc  charity,  and  institutions  of  education 
not  used  or  employed  for  gain  by  any  person 
or  corporation,  and  the  income  of  which  Is 
devoted  solely  to  the  cause  of  education."  i 
See  Trustees  Kentucky  Female  Orphan  School 
T.  City  of  Loulsvffle,  36  a  W.  821.  The  re- 
spective Judgments  are  afDrmed. 

GUFFY  and  DU  RELLE,  JJ.,  dissent 


i  Such  institutions  are  exempted  from  taxa- 
tion by  Const  1 17a 
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OITT  OP  LOUISVILLB  t.  SOUTHERN  BAP- 
TIST THBOIiOGIOAIi  SEMINARY. 

SOTJTHERN  BAPTIST  THBOLOQIOAL 
SEMINARY  V.  CLAGGETT,  Sheriff. 

(Court  of  Appeals  of  Kentucky.     May  23, 
1896.) 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

Appeal  from  circuit  court,  Grayson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  Southern  Baptist  Theologic- 
al Seminary  against  the  city  of  Louisville, 
and  separate  actions  by  the  same  plaintiff 
against  O.  W.  CSaggett,  sheriff,  to  determine 
plaintiff's  right  to  exemption  from  taxation. 
The  cases  inyolred  the  same  points,  and 
were  heard  together.  There  was  a  Judg- 
ment for  plaintiff  in  the  first  case,  and  for 
defendant  In  the  second,  and  plaintiff  and 
the  city  appeal.  Affirmed  In  first  case,  and 
reversed  In  second. 

Laf  Joseph  and  Lee  Suter,  for  appellant 
dty  of  Louisville.  Humphrey  &  Davie,  for 
appellant  Sonthem  Baptist  Theological  Sem- 
inary. Humphrey  &  Davie,  tor  appellee 
Southern  Baptist  Theological  Seminary.  J. 
S.  Wortham  and  Tho&  H.  Hlnes,  for  appel- 
lee C.  W.  Claggett 

HAZELRIGG,  J.  The  qnestion  involved 
here  Is  the  right  of  the  city  of  Louisville 
and  the  state  to  Impose  a  tax  on  the  lands 
of  the  Southern  Baptist  Theological  Semi- 
nary,—an  institution  of  learning  located  at 
Louisville,  and  owning  lands  and  property 
not  in  actual  use  for  teaching,  and  some  of 
which  is  situated  in  a  distant  county.  By 
its  act  of  incorporation.  In  1876,  the  sem- 
inary was  entitled  to  hold  Its  property,  of 
whatever  kind  it  might  own,  "exempt  from 
any  taxes  or  assessments  of  whatever  Idnd, 
whether  state,  county,  municipal  or  oth- 
erwise," provided  the  amount  should  never 
exceed  $2,000,000,  and  provided  the  income 
from  rents,  profits,  dividends,  and  other 
annual  proceeds  of  the  estate,  funds,  and 
investments  of  the  corporation,  after  pay- 
ment of  current  expenses,  should  be  ex- 
pended for  the  annual  support  and  mainte- 
nance of  the  institution.'  By  an  amendment 
to  its  charter  it  was  provided  that  the  sem- 
inary should  have  an  endowment  fund,  and 
by  a  subsequent  amendment  (April  19,  1884) 
it  was  provided  that  the  exemptions  con- 
tained In  the  origrlnal  charter  should  "con- 
tinue in  force  so  long  as  said  seminary  shall 
not  make  any  charge  for  tuition  to  persons 
of  any  denomination  of  Christians  studying 
or  preparing  for  the  ministry,  and  any  law 
allowing  a  repeal  or  limitation  of  such  ex- 
emption is  hereby  repealed  so  far  as  said 
act  is  concerned."  Acts  1883-84,  vol.  2,  p. 
267.  It  appears  from  the  petitions  filed  to 
enjoin  the  collection  of  the  tax  that  the  ob- 
ject of  the  Institution  was  to  furnish,  free 


of  charge,  educational  faclUtiea  to  young 
men  studying  or  preparing  for  the  Christian 
ministry, — refusing  none  from  any  denom- 
ination; and,  as  Its  entire  property  Is  devot- 
ed to  the  cause  of  charity  and  education,  it 
is  contended  that  its  institution  is  exempt 
from  taxation  under  section  170  of  the  con- 
stitution, and  by  Its  charter  contract  as 
well. 

With  respect  to  Its  first  contention,  it  Is 
reasonably  clear  that  the  principles  an- 
nounced In  Kentucky  Female  Orphan  SchooL 
Case  (Just  decided)  36  S.  W.  921,  are  con- 
elusive,  and  need  not  be  repeated  here.  The- 
work  of  the  institution  Is  confessedly  » 
pure  charity,  and  we  think  it  is  no  less  a. 
pnbllc  one.  It  is  free  to  all,  and,  while  un- 
der denominational  control,  so  are  nearly  allr 
successful  seats  of  learning;  and  this  fact 
has  never  been  held  to  affect  the  nature  of 
the  charity,  but  a  systematic  course  of  re- 
ligions instruction  must  surely  embrace- 
much  that  promotes  morality  and  good  citl- 
senship.  A  religion  that  does  not  inculcate 
obedience  to  the  laws  of  the  land,  and  InstlU 
into  the  pupil's  mind  lessons  of  patriotism 
and  love  of  country,  is  a  hollow  mockery. 
The  high  standing  of  this  institution  leaves 
no  room  to  doubt  its  usefulness  to  the  state. 
It  performs  a  "public  service,"  In  the  very 
best  sense  of  those  words.  The  peculiar 
tenets  of  this  denomination  are  doubtless 
taught,  but  a  belief  of  them  is  not  required, 
and  is  not  made  the  test  of  admission.  The 
course  of  study  Is  not  set  out  in  the  plead- 
ings. In  Episcopal  Academy  v.  Philadel- 
phia. 150  Pa.  St  565,  25  Atl.  55,  the  lan- 
guage to  be  construed  was,  "institutions  of 
purely  public  charity,"  and  it  was  said: 
"The  fact  that  the  school  is  under  the  con- 
trol of  a  denomination,  or  of  a  religious  sect,, 
and  that  a  preference  is  grivoi  to  the  chil- 
dren of  parents  connected  with  the  denom- 
ination, does  not  destroy  Its  character  as  » 
public  charity,  since  no  one  Is  excluded  by 
reason  of  denominational  connection  or  pref- 
erence, but  such  persons  are  admitted  as 
fast  as  vacancies  occur."  It  seems  clear  to 
us  that  the  charity  administered  by  this  in- 
stitution is  purely  public,  though  the  man- 
agement and  organization  are  private  and 
denominational.  We  are  of  opinion  that 
both  under  the  constitutional  enactment, 
and  in  virtue  of  its  charter  provisions,  the 
institution  is  exempt.  Wherefore  the  Judg- 
ment In  the  first  named  appeal  is  affirmed, 
and  in  the  second  reversed,  for  proceedings- 
consistent  herewith, 

DU  RELLB  and  GUPPY,  JJ.  We  dissent 
from  the  opinion  in  these  cases.  Upon  the 
qnestion  of  the  exemption  claimed  under  the 
clause  of  Const  S  170,  exempting  "institutions 
of  education  not  used  or  employed  for  gain 
t^  any  person  or  corporation,  and  the  income 
of  which  Is  devoted  solely  to  the  cause  of  ed- 
ucation," our  views  have  been  stated  in  the- 
dissenting  opinion  filed  to-day  in  the  cases  of 


uigitizea  Dy  vjv7V7n 


^iv 


996 


86  30UTH\VESTEBN  BEPORTEB. 


(Kr. 


Trnstees  Kentncky  Female  Orpban  School  y. 
City  of  LouisrUle,  36  S.  W.  921,  so  far  as  that 
claim  is  based  on  the  constrnction  of  the  word 
"Instltatlon,"  as  meaning  corporation.  We 
are  farther  of  opinion  that  the  kind  of  educa- 
tion given  at  this  seminary  does  not  bring  It 
within  the  meaning  of  section  170  of  the  con- 
stitution; It  being  purely  sectarian,  and  not 
general,  education,  and  devoted  entirely  to  the 
proiutgatlon  of  the  doctrines  of  a  sect.  It  is 
not  a  purely  public  charity,  if  a  charity  at 
all,  as  the  nature  of  the  instruction  given  for- 
bids any  but  profassors  of  that  religion  re- 
ceiving It,  and  by  its  charter  It  Is  not  re- 
quired to  be  free  to  any  but  Christians.  Be- 
ing created  solely  for  the  purpose  of  giving 
religious  Instruction,  and  spreading  the  tenets 
of  a  particular  religion.  It  would  seem  to  fall 
within  the  meaning  of  sections  3  and  5  of 
the  constitution.  The  general  doctrine  as  to 
religious  instruction  is  thus  stated  by  Judge 
Cooley:  "This,  to  the  Individual,  is  an  object 
of  the  very  highest  moment,  and  formerly  It 
.was  thought  to  be  the  duty  of  government  to 
provide  for  it  The  more  enlightened  opinion 
of  the  present  day  denies  the  duty,  and  af- 
firms that  anything  in  that  direction  Is,  In 
greater  or  less  degree,  a  species  of  persecution 
of  those  whose  views  are  not  favored,  and 
therefore  Incompetent  in  any  country  whose 
political  Institutions  are  based  upon  the  prin- 
ciples of  equality  before  the  law.  Bellglous 
Instruction  Is  therefore,  by  common  consent, 
referred  exclusively  to  the  voluntary  action 
of  the  people."  Cooley,  Tax'n,  118.  It  Is  to 
be  observed  that,  under  section  170,  institu- 
tions of  purely  public  charity  and  Institutions 
of  education  have  been  separated  into  two 
classes,  indicating  an  intention  that  those  insti- 
tutions which  belonged  to  one  class  were  to  be 
excluded  from  the  other.  Two  separate  classes 
having  been  established,  it  may  be  doubted 
whether  an  Institution  falling  properly  within 
the  description  of  one  class  can  be  exempted 
from  taxation,  as  belong^ing  to  the  other.  But, 
be  that  as  it  may,  we  are  of  opinion  that  this 
appellee  does  not  belong  to  either  class.  What, 
in  our  view.  Is  the  correct  doctrine  as  to 
Institutions  of  purely  public  charity,  has  been 
well  stated  In  a  recent  case:  "There  Is  noth- 
ing of  doubt  In  this  case,  except  the  question 
as  to  whether  the  api>eUee  Is  an  institution  of 
"purely  public  charity,'  within  the  meaning  of 
section  1,  art  9,  of  the  constitution  of  1874. 
If  it  be  not  nothing  in  its  charter  or  the  stat- 
ute can  avail  to  exempt  it  from  liability  to 
taxation.  The  contention  turns  on  the  con- 
stmctional  meaning  of  the  words  "purely  public 
charity.'  The  legal  definition  of  the  word  'char- 
ity' has  been  the  snbject'  of  much  discussion 
!n  the  courts,  especially  In  those  of  England; 
but  its  meaning  here,  discarding  all  technical 
sense.  Is  'a  gift  to  promote  the  welfare  of 
others.'  The  appellee  is  clearly  a  charity.  It 
provides  for  and  maintains,  in  the  Masonic 
Home,  indigent  afflicted,  and  aged  Freema- 


sons,—this,  too,  from  voluntary  contributions, 
without  charge  to  the  beneficiaries,  and  with 
no  profit  either  to  the  corporation  or  its  ofll- 
cera.  Not  one  of  the  corporate  officers  receives 
a  cent  of  compensation  for  administering  its 
affairs.  Such  unselfishness  excites  the  admi- 
ration and  approval  of  all  friends  of  humanity. 
Gen.  Wagner,  the  president  of  the  Institution, 
testifies:  The  number  of  Inmates  at  present 
Is  thirty.  Their  average  age  is  seventy-two 
years.  All  are  decrepit  If  they  could  sup- 
port themselves,  they  would  not  be  admitted. 
The  money  to  support  them  Is  contributed  by 
different  Masonic  lodges,  individuals.  Masons, 
men  and  women.  The  receipts  are  always 
less  than  the  exijenses,  and  a  deficit  has  to 
be  made  up  at  the  end  of  each  year.  No  one 
Is  benefited,  except  the  Inmates.  They  are 
fed,  clothed,  and  lodged  during  life,  and  buried 
at  death,  at  the  expense  of  the  home.'  Of 
course.  If  this  Is  not  purely  charity,  nothing 
Is.  But  Is  It  a  public  charity?  The  word 
'public'  relates  to  or  affects  the  whole  people 
of  a  nation  or  state.  ♦  *  •  But  then,  to  ex- 
clude every  other  Idea  of  public,  as  distin- 
guished from  private,  the  word  "purely'  Is 
prefixed  by  the  constitution.  This  is  to  In- 
tensify the  word  "public,'  not  the  word  'char- 
ity.' It  must  be  purely  public;  that  is,  there 
must  be  no  admixture  of  any  qualification  for 
admission,  heterogeneous,  and  not  solely  ■»- 
lating  to  the  public.  That  the  appellee  is 
wholly  without  profit  or  gain  only  shows  that 
it  Is  purely  a  charity,  and  not  that  it  Is  a 
purely  public  charity.  Nor  does  the  argu- 
ment that  to  the  extent  It  benefits  Masons, 
it  necessarily  relieves  the  public  burden,  off- 
set the  question.  This  is  not  a  question  to  be 
decided  on  sentiment  If  It  were,  our  Inclina- 
tions would  prompt  to  a  different  conclusion. 
But  there  Is  not  much  sentiment  in  the  con- 
stitution. It  Is  a  barrier  erected  by  the 
whole  people  against  encroachments  on  the 
rights  of  the  people  as  a  whole.  They  have 
forbiddai  an  annual  appropriation  of  tbeir 
money  in  a  sum  equal  to  the  amount  of  taxes 
here  Imim&ed  for  the  benefit  of  a  favored 
few.  The  duty  of  a  court,  when  called  up- 
on to  decide  such  a  qnestltMi,  Is  so  plain  that 
'he  who  runs  may  read.' "  Philadelphia  v. 
Masonic  Home  of  Philadelphia,  160  Pa.  St 
572,  28  AtL  954.  The  claim  of  contract  ex- 
emption we  need  not  stop  to  discuss.  Wheth- 
er free  tuition  to  Christiana  was  a  real  con- 
sideration for  an  exemption,  or  a  clumsy  de- 
vice to  evade  the  provisions  of  the  act  of  1856, 
need  not  be  here  considered.  It  is  sufficient 
to  say  here  that.  If  the  appellee  has  a  con- 
tract exemption  from  taxation,  the  case  should 
be  decided  upon  that  ground,  and  not  npon 
a  theory  which  Is  subversive  of  one  of  the 
main  purposes  of  the  constitution,  and  which. 
In  practical  application,  will  result  disastrous- 
ly, not  merely  to  tiie  people  whose  burdens 
are  Increased,  but  to  the  very  corporations  in 
whose  favor  It  Is  urged. 
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PBNNSTT.VANIA  FIRH  INS.  00.  T. 
WAGLBT. 

(Court  of  Civil  Appeals  of  Texas.    June  6, 
1896.) 

JrDOMKjiT— Whbn  Bet  Asidb— Cobbbotiok— R«- 

MiTTiTDB— Action  ox  Fire  PoLicr— Parties 

—  Taxatiox  op  Cobts. 

1.  Where  a  citation  states  the  tnie  date  of 
filing  a  petition,  a  judgment  hj  default  agalxist 
defendant  will  not  be  arrested  and  set  aside 
because  the  filing  on  the  back  of  the  petition  I 
does  not  correspond  in  date  with  the  citation, 
but  the  filing  on  the  petition  will  be  corrected. 

2.  Where  a  judgment  by  default  is  too 
large,  and  plaintiff  remits  the  excess,  the  court 
may  correct  the  judgment  to  conform  to  the  re- 
mittitur. 

8.  Where  all  the  children  of  a  deceased 
husband  are  of  age  and  living  away  from  home 
at  the  time  of  his  death,  his  surviving  second 
wife  may  alone  maintain  an  action  on  a  fire 
insurance  policy  obtained  by  him  on  the  home- 
stead of  the  husband  and  wife,  which  was  com- 
munity property. 

4.  The  taxation  of  costs  will  not  be  revised 
on  appeal,  in  the  absence  of  a  motion  to  retax. 

Error  from  district  court,  Johnson  connty. 
J.  M.  Hall,  Judge. 

AcUon  by  Mre.  E.  B.  Wagley  against  the 
Pennsylvania  Fire  Insurance  Company  and 
others  on  a  flre  insurance  policy.  Pending 
the  action.  It  was  dismissed  as  to  all  the  de- 
fendants except  the  company.  There  was  a 
Judgment  in  favor  of  plaintiff,  and  defendant 
brings  error.   Affirmed. 

Morgan  &  Thompson,  for  plaintiff  in  error. 
Poindexter  &  Padelford,  for  defendant  in 
error. 

FINLBY,  J.  This  suit  was  Instituted  No-  ' 
vember  2,  1894,  In  the  district  court  of  John-  , 
son  county,  Tex.,  by  Mrs.  B.  B.  Wagley  ] 
against  the  Pennsylvania  Flie  Insurance  Com-  j 
pnny  and  R.  B.  and  H.  M.  Wagley,  Mrs. 
Helen  Wilson  and  her  husband  (George  Wil- 
son). Mrs.  V.  Joiner  and  her  husband  (B.  H. 
Joiner),  and  Mrs.  Kate  Sherwood  and  her 
husband  (I.  C.  Sherwood),  alleging,  in  sub- 
stance, as  follows:  (1)  That  plaintiff  and  her 
deceased  husband.  Dr.  J.  L.  Wagley,  owned 
a  community  homestead  lot,  upon  which  they 
had  built  a  house  which  was  their  home; 
that  Dr.  Wagley,  during  hto  lifetime,  Insur- 
ed said  homestead  dwelling  with  the  defend- 
ant Insurance  company  for  $750;  that  prior  to 
and  at  the  time  of  the  issuance  of  said  Insur- 
ance policy,  and  at  the  time  of  the  death  of 
Dr.  Wagley,  the  said  lot  and  dwelling  house 
had  been  and  was  the  homestead  of  plaintiff 
and  her  deceased  husband  alone;  that  the  other 
defendants  were  the  only  children  of  the  said 
Dr.  Wagley,  deceased,  but  that  long  before 
the  taking  out  of  said  policy  they  had  reach- 
ed their  majority,  had  married  and  had  homes 
of  their  own,  and  were  not  members  of  the 
family  of  plaintiff  and  her  deceased  husband, 
and  did  not  live  upon  said  homestead,  but 
lived  at  other  different  homes  of  their  own; 
that  the  plaintiff  and  Dr.  Wagley  were  the 
only  members  of   their  family   prior  to  Dr. 


Wagley's  death,  and  that  after  hta  death 
plaintiff  was  the  only  surviving  constitiient 
of  said  family;  and  that  the  said  lot  contln- 
ned  to  be,  and  still  was,  the  homestead  of 

plaintiff  alone.    (2)  That  on  January  , 

1894,  a  flre  occurred,  and  destroyed  said 
dwelling  on  said  homestead  lot,  which  was 
described  in  said  insurance  policy.    (3)  That 

the  said  loss  was  adjusted  on  January , 

1894,  and  that  the  defendant  company  ac- 
knowledged said  loss,  and  agreed  to  pay  the 
fall  amount  of  said  policy,  upon  the  condi- 
tion that  the  plaintiff  and  the  other  defend- 
ants, the  children  of  Dr.  Wagley,  deceased, 
would  sign  a  release  and  receipt,  and  refused 
to  pay  said  amount  to  plaintiff  unless  the 
said  children  at  Dr.  Wa^ey,  deceased,  would 
sign  said  release  and  receipt.  (4)  That  the 
other  defendants  refused  to  sign  said  release 
and  receipt,  or  at  least  some  of  them  refused 
to  sign  said  receipt,  and  that  they  were  set- 
ting up  some  kind  of  a  claim  to  the  proceeds 
of  the  said  policy,  and  that  the  defendant 
company  refused  to  pay  the  plaintiff  the 
amount  of  said  policy,   which  was  due  on 

January   ,    1894.     (JS)  That   the    said    lot 

upon  which  said  dwelling  so  Insiued  was 
located  was  stUl  the  homestead  of  plaintiff, 
and  her  only  homestead,  and  that  she  had 
no  other  money  than  the  proceeds  of  said 
policy  to  replace  her  dwelling  upon  said  lot, 
and  that  she  needed  said  Insurance  money 
to  rebuild  her  homestead  dwelling,  and  that 
the  other  defendants  had  no  lnt«%st  in  or 
right  to  the  said  money.  All  of  the  defend- 
ants except  the  insurance  company  came  in 
and  answered  merely  by  general  denial,  and 
set  up  no  claim  whatever  to  the  insurance 
mon^.  That  defendant  company  being  duly 
cited,  and  not  having  answered  at  all,  the 
plaintiff  dismissed  as  to  all  the  other  defend- 
ants, and  the  court  rendered  Judgment  by  de- 
fault against  said  insurance  company  No- 
vember 20,  1894  (same  being  default  day), 
for  the  amount  of  said  policy  and  interest, 
aggregating  $780,  said  Judgment  being  ren- 
dered upon  the  evidence.  And  the  court 
found,  as  a  fact,  that  the  insurance  company, 
by  refusing  to  pay  said  insurance  policy  im- 
lees  the  other  defendants  would  sign  the  re- 
ceipt, and  by  Its  actions  and  statements 
caused  the  plaintiff  to  make  them  parties  to 
this  suit,  and  that  said  defendants,  after  hav- 
ing been  made  parties,  failed  to  set  up  any 
claim  to  said  loss,  and,  the  defendant -insur- 
ance company  having  caused  plaintiff  to 
make  the  other  defendants  parties  to  this 
suit,  the  court  rendered  judgment  in  favor 
of  plaintiff  against  the  defendant  insurance 
company  for  all  costs  of  suit  November  28, 
1894,  the  insurance  company  filed  an  answer 
admitting  its  liability  under  said  policy  de- 
clared upon  in  plaintiff's  petition,  and  merely 
asked  that  the  court  render  Judgment  in  fa- 
vor of  the  parties  entitled  to  said  money,  etc. 
And  on  the  same  day  and  date,  which  was 
eight  days  after  the  judgment,  the  defendant 
company  filed  also  a  motion  to  set  aside  said 
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Judgment  for  the  sole  reason  that  plaintiff 
had  diamlssed  the  case  against  the  other  de- 
fendants, and  took  Judgment  against  the  de- 
fendant company  alone.  On  December  14, 
1894,  the  defendant  company  for  the  first 
time  filed  a  motion  in  arrest  <^  Judgment,  and 
a  renewal  motion  to  set  aside  Judgment^  for 
the  following  reasons:  (1)  That  citation  was 
defective  In  this:  that  it  stated  the  wrong 
date  of  filing  the  petition.  (2)  That  the  Judg- 
ment was  for  too  large  an  amount,  the  in- 
tei-est  l>eing  calculated  from  a  wrong  date, 
(3)  Because  the  court  liad  dismissed  this  case 
as  to  the  other  defendants,  and  rendered 
Judgment  against  said  defendant.  Plaintlfr 
filed  a  reply  to  defendant's  motion  in  arrest 
of  Judgment,  setting  up  the  fact  that  plain- 
tiff's petition  was  in  truth  and  in  fact  filed 
on  November  2,  1894,  and  that  the  statement 
in  the  citation  served  on  the  defendant,  that 
plalntifTs  petition  had  been  filed  on  the  2d 
day  of  November,  1894,  was  correct,  and 
that  all  of  the  record  in  this  case  shows  that 
said  petition  was  filed  on  the  2d  day  of  No- 
vember, 1894,  as  alleged  in  plaintiff's  peti- 
tion, and  prays  the  court  to  have  said  deiic 
file  said  petition  nunc  pro  tunc  as  of  the  2d 
-day  of  November,  1894, — the  day  upon  which 
said  petition  was  in  truth  and  In  fact  filed 
On  January  18,  1896,  the  defendant's  motion 
to  set  aside  the  Judgment,  and  in  arrest  of 
Judgment,  and  plaintiff's  reply  thereto,  came 
-on  to  be  heard,  and  the  court,  after  hearing 
.all  the  evidence  and  having  examined  the  rec- 
-ord,  ov^niled  defendant's  motions;  and,  the 
plaintiff  having  remitted  $6,  the  court  over- 
raled  defendant's  motions,  and  corrected  its 
former  Judgment'  so  as  to  conform  to  the 
remittitur,  and  corrected  the  Judgment  so 
that  plaintiff  recovered  only  $775,  instead  of 
$780,  against  the  defendant  company.  From 
the  Judgment  rendered  the  insurance  company 
has  sued  out  and  prosecutes  its  writ  of  error 
to  this  court.  There  are  three  reasons  urged 
for  the  reversal  of  the  Judgment  of  the  court 
•helow: 

1.  It  is  contended  that  the  variance  between 
the  citation  served  upon  the  Insurance  com- 
pany In  its  recital  of  the  date  of  the  filing  of 
the  petition,  and  that  shown  by  the  file  mark 
upon  the  petition  itself,  Is  fatal  to  the  Judg- 
ment As  before  stated,  the  citation  recited 
that  the  petition  was  filed  November  2,  1894, 
while  the  file  mark  upon  the  petition  showed 
It  to  have  been  filed  Octolier  2,  1894.  It  was 
shown  that  the  citation  gave  the  true  date 
that  the  petition  was  deposited  with  the 
clerk  for  filing,  and  the  file  mark  upon  the 
petition  was  corrected,  under  order  of  court, 
so  as  to  show  the  true  date  when  it  was  re- 
ceived by  the  clerk  to  be  filed.  The  court 
did  not  err  as  to  this  matter.  Holman  v. 
Chevailller,  14  Tex.  339;  Turner  v.  State,  41 
Tex.  552;  Snider  v.  Methvln,  flO  Tex.  494; 
Lesslng  v.  GUbert  (Tex.  Civ.  App.)  27  S.  W. 
751;  Alien  v.  Traylor,  SI  Tex.  124;  Austin 
V.  Clapp,  5  Tex.  133;  Cartwrlght  v.  Chabert, 
^  Tex.  201;  Brack  v.  McMahau,  61  Tex.  2; 


Eggenberger  v.  Brandenberger,  74  Tex.  274, 
11  S.  W.  l(m;  Burdett  v.  Marshall,  3  Tex. 
24;  McBsner  v.  Lewis,  20  Tex.  221;  Porter  v. 
Miller,  7  Tex.  468;  HIU  v.  Cunningham,  25 
Tex.  26;  May  v.  Ferrill,  22  Tex.  340;  McKay 
V.  Speak,  8  Tex.  377;  Burke  v.  Thompson,  29 
Tex.  159;  Chambers  v.  Hodges,  8  Tex.  517; 
Trammell  v.  Trammell,  25  Tex.  Supp.  261; 
Hopkins  V.  Donaho,  4  Tex.  338;  Bamsey  v. 
MtOauley,  9  Tex.  107;  Hlckey  v.  Behrens,  75 
Ter.  496,  12  S.  W.  679;  Xlmenes  v.  Xlme- 
nes,  43  Tex.  464;  RusseU  v.  MUler,  40  Tex. 
500;  Smith  v.  Lang,  2  Tex.  Civ.  App.  687, 
22  S.  W.  197;  Swift  v.  Faris,  11  Tex.  19; 
Cowan  V.  Eoss,  28  Tex.  230;  Whittaker  v. 
Gee,  63  Tex.  436;  McPherson  v.  Johnson, 
69  Tex.  488,  6  S.  W.  798;  Moseley  v.  Brig- 
ham,  12  Tex.  107;  Coffee  v.  Black,  50  Tex. 
118;  Trevlno  v.  Fernandez,  13  Tex.  667;  Bur- 
nett y.  State,  14  Tex.  456. 

2.  It  is  urged  that  the  Judgment  was  origi- 
nally rendered  for  too  gn:«at  a  sum,  and  that 
the  court  erred  in  correcting  the  Judgment, 
and  rendering  for  a  less  sum.  The  amount 
of  the  excess  in  the  Judgment  was  remitted 
by  plaintiff,  and  there  was  no  error  in  the 
action  of  the  court  In  so  amending  the  Judg- 
ment as  to  make  it  conform  to  the  remittitur 
entered. 

3.  It  Is  Insisted  that  the  plaintiff  Is  not  en- 
titled to  recover  upon  the  allegations  made  in 
her  petition.  The  proposition  here  urged  Is 
that  the  petition  shows  that  the  policy  of  in- 
surance was  Issued  to  the  husband  of  the 
plaintiff  upon  the  homestead,— community 
property  of  plaintiff  and  her  deceased  hus- 
band,—and  that  the  husband  had  children 
surviving  who  were  entiUed  to  share  In  the 
insurance  money.  The  property  insured  was 
alleged  and  shown  to  be  the  community 
property  of  plaintiff  and  her  deceased  hus- 
band, and  was  their  homestead,  and  so  re- 
mained after  the  death  of  Dr.  Wagiey.  Plain- 
tiff was  the  second  wife.  There  were  chil- 
dren of  Dr.  Wagiey  by  the  first  marriage 
living.  They  were  all  grown,  and  none  of 
them  were  living  upon  the  place  as  a  mem- 
ber of  the  family  at  the  time  of  the  death  of 
their  father,  or  at  the  time  of  the  burning  of 
the  property.  They  were  all  living  by  them- 
selves away  from  this  place,  and  constituted 
no  part  of  the  family  residing  upon  the  home- 
stead. Mrs.  Wagiey  was  entitied  to  occupy 
the  place  as  her  home,  and  the  insurance 
money  due  upon  the  policy  after  the  destruc- 
tion of  the  house  stood  in  the  place  of  the 
house,  and  was  exempt  from  all  claims 
against  the  estate  of  the  deceased  spouse, 
the  community  or  individual  debts  of  plain- 
tiff. Chase  v.  Swayne,  88  Tex.  218,  30  S.  W. 
1049.  The  surviving  wife  (plaintiff  here)  be- 
ing entitied  to  the  possession,  use,  and  occu- 
pancy of  the  premises  as  a  home,  she  would 
be  entitled  to  sue  for  Its  ponession  if  wrong- 
fully deprived  of  It  Steel  v.  Metcalf,  4  Tex. 
Civ.  App.  313,  23  S.  W.  474;  RaUway  Co.  v. 
Timmerman,  61  Tex.  662;  Thompson  y.  Ogle 
(Ark.)  17  S.  W.  693;  Railway  Go.  y.  Knapp. 
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61  Tex.  589.  The  same  principle  which  would 
anthorlze  her  to  sne  for  the  recoyery  of  the 
property  If  wrongrfnlly  deprived  of  its  poa- 
session  would  Justify  her  suit  and  recovery 
of  that  which  Btands  in  the  place  of  the  house, 
It  being  involuntarily  destroyed,  namely,  the 
Insurance  money.  We  think  the  court  cor- 
rectly held  that  the  wife  was  entitled  to  re- 
cover of  the  insurance  company  the  amount 
of  Its  policy  upon  the  house. 

4.  It  is  also  insisted  that  the  court  erred 
Id  adjudging  all  the  costs  against  the  Insur- 
ance company.  No  motion  was  made  in  the 
court  below  to  retax  the  costs,  and  we  will 
not  revise  the  action  of  the  court  upon  this 
question,  in  the  absence  of  such  motion.  T^e 
Judgment  of  the  court  below  is  in  all  things 
affirmed. 


OOBSIOANA   COTTON-OIL   CO.   T. 

VALLEY. 

(Court  of  Ovll  Appeals  of  Texas.     June  20, 

1896.) 

DAMAQES— RUULTINO    FKOM    NOI8INCB— HUBBikND 
AND  WlFB — BdBTIVAI.  OF  CaUBS  Of 

AoTiuN— Etidisce. 

1.  In  an  action  by  a  widow  to  recover  dam- 
ages for  her  own  separate  nse  on  acconnt  of  a 
nuisance  rendering  the  occupancy  of  her  home- 
stead uncomfortable,  she  Is  not  entitled  to  prove 
injaries  sustained  by  her  deceased  husband  nor 
her  minor  child,  it  not  being  shown  that  such 
injaries  resulted  in  personal  damages  to  herself. 

2.  Damages  for  personal  injuries  to  a  wife 
being  community  property,  for  which  the  has- 
band  may  sue,  where  an  action  by  a  liusband 
to  recover  damages  for  injuries  to  both  himself 
and  wife  by  reason  of  a  nuisance  was  pending 
at  the  time  of  his  death  the  cause  of  action  as 
to  injuries  to  the  wife  survived  to  her,  and  she 
may  be  sulwtituted  as  plaintiff  for  their  recov- 
ery. 

3.  Upon  an  issue  as  to  whether  matters 
complained  of  constitute  a  nuisance,  evidence 
that  the  municipal  authorities  have  not  taken 
action  against  them  as  such  is  immaterial. 

Appeal  from  district  court,  Navarro  county; 
Rufus  Hardy,  Judge. 

Action  by  Mrs.  Georglana  Valley  against  the 
Corslcana  Cotton-Oil  Company.  Judgment  for 
plaintiff,  and  defendant  app«ils.     Reversed. 

McKie  &  Autry,  for  appellant.  Jink  Evans 
and  Croft  &  Croft,  for  appellee. 

FINLEY,  J.  This  suit  was  originally  in- 
stituted by  Peter  Valley  against  the  Cor- 
slcana Cotton-OU  Company,  to  recover  dam- 
ages on  account  of  a  nuisance.  The  petition 
alleged  two  elements  of  damage,  namely, 
damage  to  the  property  of  the  plaintiff,  con- 
sisting of  his  homestead  residence,  and  also 
personal  damages  to  himself  and  family,  con- 
sisting of  wife  and  children,  by  reason  of  the 
noxious,  poisonous,  disagreeable,  and  nn- 
healthful  gases,  odors,  and  fllth,  which  af- 
fected their  health,  and  rendered  the  occu- 
pancy of  their  property  disagreeable,  etc.  Pe- 
ter Valley  died  prior  to  the  trial,  and  his 
wife,  Oeorglana  Valley,  came  into  the  case  by 
pleading;  set  up  the  death  of  her  husband 


since  the  institution  of  the  suit;  that  ther* 
was  no  administration  or  necessity  for  admin- 
istration upon  his  estate;  that  the  homestead 
was  all  the  property  that  he  possessed;  that 
It  was  her  homestead  at  the  time  of  his  death, 
and  was  occupied  then  and  now  by  herself 
and  their  minor  chUd,  as  such  homestead. 
She  prayed  that  she  be  considered  the  sole 
plaintiff  in  the  suit,  and  permitted  to  prose- 
cute the  same.  Her  petition  then  alleged  the 
cause  of  action  substantially  as  alleged  In  the 
original  pleadings  of  plaintiff,  with  the  excep- 
tion that  she  did  not  allege  damages  to  the 
property,  and  seek  a  recovery  therefor.  She 
alleged  personal  damages  to  herself  and  child 
in  the  destruction  of  their  enjoyment  and  oc- 
cupancy of  the  home,  siduiess,  discomfort, 
etc.,  caused  by  the  nuisance  described  in  the 
petition.  She  also  set  iq>  a  claim  for  exem- 
plary damages.  By  express  allegation  In  the 
petition,  the  plaintiff  seeks  to  recover  the 
damages  claimed  for  her  own  separate  use 
and  benefit,  and  sets  up  the  damages  alleged 
to  have  accrued  as  being  personal  damages  to 
herself  and  minor  child.  The  case  was  tried, 
and  resulted  In  a  verdict  and  judgment  for 
$1,000  actual  damages,  and  $500  exemplary 
damages.  Appellee  remitted  the  exemplary 
damages  upon  the  suggestion  of  the  court  that 
a  new  trial  would  be  awarded  unless  a  re- 
mittitur was  entoed,  and  from  the  judgment 
for  actual  damages  this  appeal  has  been  prose-' 
cuted. 

We  deem  it  unnecessary  to  take  up  the  dif- 
ferent assignments  of  error  as  presented  in  the 
brief  of  appellant.  It  will  be  sufficient  to 
pass  upon  the  different  propositions  raised  by 
assignments  which  we  deem  of  material  im- 
portance In  the  case. 

1.  The  scope  given  the  Juiy,  both  in  the 
matter  of  the  introduction  of  evidence  before 
the  jury,  and  the  charge  of  the  court,  was 
broad  enough  to  permit  a'  recovery  of  actual 
damages  for  the  personal  injury  sustained,  not 
only  by  Oeorglana  Valley,  the  plaintiff,  but 
by  her  -  minor  child  and  deceased  husband. 
This  was  error.  Under  the  pleadings  of  the 
plaintiff,  she  was  only  entitled  to  recover  the 
personal  damages  which  she  herself  had  sus- 
tained by  reason  of  the  nuisance.  As  she 
sought  to  recover  for  her  own  separate  use 
and  benefit,  she  was  not  entitled  to  recover 
the  damages  sustained  by  the  child.  There 
was  no  pretense  in  the  petition  that  she  had 
thereby  been  deprived  of  the  services  of  the 
child,  or  had  been  put  to  any  expense  on  her 
account  by  reason  of  the  nuisance.  Neither 
was  she  entitled  to  recover  under  her  allega- 
tions for  any  personal  damages  sustained  by 
the  husband;  and  the  evidence  should  have 
been  restricted  to  the  damages  to  herself,  and 
the  charge  of  the  court  should  tiave  presented 
the  case,  so  limited,  to  the  Jury. 

2.  It  is  urged  by  appellant  that  the  canse  of 
action  did  not  survive  upon  the  death  of  Pe- 
ter Valley,  but  died  with  him,  and  for  that 
reason  Oeorglana,  the  surviving  wife,  could 
not  recover.    This  question  presents  some  dtf- 
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flcolty,  and  we  have  been  dted  to  no  authori- 
ties satisfactorily  settling  the  proposition  an- 
nounced. While  our  decisions  hare  treated 
damages  flowing  from  personal  injuries  to  the 
wife  as  community  property,  and  declared  the 
husband  to  be  the  only  proper  party  to  prose- 
cute such  suit  (Bzell  y.  Dodson,  60  Tex.  331), 
th^,  nevertheless,  recognize  the  right  of  the 
wife  to  sue  for  such  damages  when  reliered 
of  coverture  by  death  or  divorce  (Nickerson 
T.  Nickerson,  65  Tex.  281).  Under  onr  com- 
munity system,  the  husband  Is  the  controlling 
manager  of  the  partnersltlp,  tuu  the  right 
and  is  the  only  proper  party  to  institute  suit 
for  a  recoveiy  which  Inures  to  the  benefit  of 
the  community;  but,  while  this  is  true,  the 
wtfe  is  represented  in  the  suit  by  and  through 
blm,  and  it  would  seem  to  be  harsh  and  in- 
equitable to  cat  off  her  right  to  sue  for  dam- 
ages which  she  had  sustained  In  her  own  per- 
son fbr  the  reason  that  the  husband,  who 
acted  for  her  In  the  suit,  died  before  the  ter- 
mination of  the  litigation.  The  damages 
which  she  had  sustained  were  embraced  in  the 
petition  filed  by  her  deceased  husband,  and 
we  are  of  the  opinion,  upon  his  death,  that 
she  had  the  right,  upon  proper  allegationa,  to 
make  herself  party  plaintiff,  and  prosecate  the 
suit  for  the  recovery  of  such  personal  dam- 
ages as  she  had  sustained  from  the  nuisance. 

3.  By  assignment  of  error  on  the  part  of 
app^ant,  urging  Improper  argument  by  ap- 
pellee's counsel,  and  by  cross  assignment  by 
appellee  relating  to  the  rejection  of  testimony, 
the  question  is  presented  whether  or  not  the 
failure  of  the  city  of  Corslcana  to  abate  the 
nuisance  was  a  legitimate  matter  for  the  con- 
8id«>ratlon  of  the  jury.  The  court  permitted 
defendant  to  introduce  evidence  tending  to 
show  that  the  dty  of  Corslcana  did  not  regard 
the  matter  complained  of  ae  being  a  nuisance, 
and  did  not  therefore  abate  It  The  court  re- 
jected evidence  offered  by  the  plaintiff  to  the 
effect  that  the  mayor  of  Corslcana  was  a 
stocldiolder  and  director  in  the  defendant  com- 
pany. Appellee's  counsel.  In  his  argument,  as- 
serted this  last-named  fact,  and  it  is  that 
which  appellant  complains  of.  In  our  view 
of  this  case,  the  nonaction  of  the  city  of  Coi^ 
sicana  was  an  tmmatertal  and  improper  mat- 
ter for  the  consideration  of  the  Jury.  Wheth- 
er the-  matters  complained  of  as  a  nuisance 
were,  in  fact,  such,  was  an  issue  for  the  de- 
termination of  the  court  In  which  this  suit 
was  instituted,  and  that  lasue  should  have 
been  determined  upon  the  evidence  directed 
at  the  fact  of  the  nuisance;  and  the  opinion 
of  the  city  officials,  as  disclosed  by  their  non- 
action was  not  legitimate  evidence  to  disprove 
the  nuisance,  or  to  mitigate  the  consequences 
of  it.  The  court,  therefore,  should  not  have 
admitted  any  evidence  of  this  character.  In 
view  of  the  fact  that  the  cause  has  to  be  re- 
manded, it  is  imnecessaiy  to  discuss  the  re- 
spective contentions  in  regard  to  the  influence 
of  the  argument,  claimed  to  be  improper,  up- 
on the  Jury  trying  the  case. 

4.  Appellant  contends  that  the  amount  of 


the  damages  recovered  should  bear  a  legiti- 
mate proportion  to  the  value  at  the  home- 
stead. The  appellee  does  not  me  for  dam- 
ages to  the  property.  She  sues  for  the  per- 
sonal damages  sustained  by  herself  and  child 
while  occupying  the  property  as  a  residence 
and  home^  The  market  value  of  the  home 
property  in  such  a  suit  as  tliis  furnishes  no 
basis  for  determining  the  amount  of  damages 
which  should  be  awarded.  It  is  unneceasary 
to  discuss  tlM  question  of  the  excessivenees 
of  the  verdict.  In  rdatlon  to  which  the  propo- 
sition last  announced  is  urged  by  appelant. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


STEPHENS  V.  ANDERSON  et  «L' 
(Coort  of  Civil  Appeals  of  Texas.     April  11, 
1880.) 
Plbadimo—Vbhificatios— Actios  os  Notb— Evi- 
dbbob—Instruotions— Verdict — 8u»hoibi«ct— 
Appkal — Hevikw — Objectiokb  Waivbd — Uakh- 
less  eurqb. 

1.  A  jurat  to  a  plea  recited  that  it  was 
"sworn  to  and  subscribed  before  me,  by  [defend- 
ant], this  7th  day  of  December,  1894,"  and  had 
the  notary's  official  seal  and  signature  attached. 
Held,  that  the  affidavit  complied  with  Rev.  St 
art  1^5,  Bul)d.  8,  and  was  sufficient. 

2.  In  an  action  on  a  note  for  $2,850,  alleged 
to  have  been  executed  by  defendant  and  O.  t» 

Plaintiff's  indorser,  defendant  pleaded  non  est 
actam.  Plaintiff,  by  supplemental  petition, 
claimed  to  be  an  innocent  holder,  and  that  b» 
had  been  misled  by  defendant  into  ita  purdhase 
under  the  belief  that  it  was  valid.  Held,  that 
it  was  not  error  to  admit  evidence  that  defend- 
ant had  executed  with  O-  to  sndi  indoraer,  a 
note  of  a  certain  date,  for  $160,  which  had  been 
raised  to  $2,850,  and  that  plamtiff  afterward* 
sent  a  telegram  to  O.,  who  was  a  fugitive  from 
justice,  diarged  with  the  forgery,  warning  liiia 
of  his  danger  under  such  charge. 

3.  The  omission  to  give  a  proper  instme- 
tion  is  not  available  error,  in  the  aoaence  of  a 
request  for  such  instruction. 

4.  It  is  not  error  to  refuse  a  correct  instruc- 
tion which  is  given  in  almost  the  same  langnage 
in  the  main  charge. 

6.  Where  the  charge  given  is  a  fair  pres- 
entation of  the  issues,  a  party  cannot  complain 
on  appeal  that  other  explanations  of  the  law 
applicable  to  the  case  should  have  been  given 
fiiiless  he  asked  special  instructions  covering 
them. 

6.  Where  the  note  declared  on  was  for  $2,- 
850,  and  defendant  alleged  that  when  he  sigoed 
the  note,  it  was  for  S150,  a  plea  of  non  est 
factum  is  good,  though  the  signature  and  the 
paper  were  that  of  the  original  note. 

7.  Where  plaintiff  sued  on  a  note  for  $2,850. 
and  alleged  that,  before  he  took  it  from  ti>e 
payee,  the  maker  told  him  it  was  all  right  de- 
fendant is  not  estopped  to  claim  that  it  was 
changed  from  $150  to  $2,850,  nnlesB  the  con- 
versation referred  to  the  note  after  such  al- 
leged fraudulent  change. 

8.  An  action  on  a  note  was  against  one  of 
the  two  alleged  makers,  and  plaintiff's  indorser. 
The  latter  did  not  appear,  and  the  court  render- 
ed judgment  against  him,  of  which  no  com- 
plaint was  made  on  appeal.  The  other  defend- 
ant pleaded  a  general  denial  and  non  est  fac- 
tum; and  plaintiff,  by  supplemental  petition, 
claimed  he  was  an  innocent  holder  of  the  note, 
and  that  he  had  been  misled  by  Buch  defend- 
ant into  its  purchase,  under  the  belief  that  it 
was  valid.  Beld,  that  a  verdict  for  defend- 
ant disposed  of  all  the  issnes.  and  jnstified  • 
judgment  in  favor  of  the  defendant  maker. 

1  Writ  of  error  denied  by  supreme  court 
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Appeal  from  district  court,  Dallas  oonnty; 
B.  E.  Burke.  Judge. 

Action  bj  W.  P.  StepIienB  agrainst  J.  P. 
Anderson  and  B.  F.  Emmerson  on  a  note  al- 
leged to  have  been  executed  hy  defendant 
Andas(Hi  and  one  Adolpb  Ott  to  defend- 
ant  Emmerson,  who  sold  and  Indorsed  It 
to  plaintiff.  Defendant  Emmerson  did  not 
appear,  and  Judgment  hy  default  waa  ren- 
dered against  taim.  From  a  Judgment  in 
faror  of  defendant  Anderson,  plaintiff  ap- 
peals.  Affirmed. 

Jeff  Word  and  W.  N.  Coombes,  for  ap- 
pellant.   Gano,  Gano  &  Gano,  for  appellees. 

LIGHTFOOT,  0.  J.  We  adopt  the  follow- 
ing statement  of  the  case  by  appellant:  This 
suit  was  instituted  In  the  district  court  of 
Dallas  county,  November  9,  1894,  by  appel- 
lant against  appellees,  J.  P.  Anderson,  one 
of  the  makers  of,  and  B.  F.  Emmerson,  as 
Indorser  on,  a  promissory  note  alleged  to 
have  been  made  by  one  Adolph  Ott  and 
J.  P.  Anderson,  and  by  said  Emmerson,  for 
value  by  him  received  of  appellant,  in- 
dorsed and  delivered  to  appellant;  said  note 
being.  In  substance,  as  follows,  to  wit: 
"2,850.  Cedar  Hill,  Texas,  July  9,  1894. 
Ninety  days  after  date,  we  promise  to  pay 
to  the  order  of  B.  F.  Emmerson  twenty- 
eight  hundred  and  fifty  dollars,  value  re- 
ceived, with  interest  at  ten  per  cent  per 
annum.  If  this  note  Is  not  paid  at  maturity, 
undersigned  agree  to  pay  expenses  of  col- 
lection, including  attorney's  fees.  [Signed] 
Adolph  Ott.  J.  P.  Anderson."  The  petition 
alleged  that  Adolph  Ott,  one  of  the  makers, 
was  and  is  a  nonresident  of  the  state  of 
Texas,  residing  beyond  the  Jurisdiction  of 
the  court,  in  the  republic  of  Mexico,  and 
wholly  insolvent;  alleged  the  placing  of  the 
note  in  the  hands  of  attorneys  for  collec- 
tion; claimed  10  per  cent  for  attorney's 
fees;  default  in  the  payment  of  the  note; 
and  prayed  Judgment  for  the  debt  dam- 
ages, attorney's  fees,  and  costs  of  court  On 
December  8,  1894,  defendant  J.  P.  Ander- 
son answered  (1)  by  general  demurrer;  (2) 
general  denial;  and  (3)  plea  of  non  est 
factum.  The  plea  of  non  est  factum  was  In 
the  usual  form,  signed  by  J.  P.  Anderson. 
The  jurat  was:  "Sworn  to  and  subscribed 
before  me,  by  J.  P.  Anderson,  this  7th 
day  of  December,  1894,"— to  which  the  no- 
tary's ofKcial  seal  and  signature  were  at- 
tached. By  leave  of  the  court,  appellant 
filed  his  first  supplemental  petition  In  reply 
to  api)ellee  Anderson's  answer,   consisting: 

(1)  Of  special  demurrer  to  the  plea  of  non 
est  factum,  to  the  effect  that  appellee.  In 
the  purported  affidavit  did  not  state  that 
the  facts  set  forth  in  the  plea  were  true. 

(2)  That  th^  instrument  sued  on  waa  fair 
on  its  face;  that  no  vice  or  infirmity  was 
apparent  on  its  face;  that  appellee  Emmer- 
son. the  payee  therein,  for  value  by  him  re- 
ceived  of  appellant,  and   in  due  course  of 


trade,  Indorsed  and  delivered  the  note  sued 
on  to  plaintifE;  that  plaintiff,  in  dne  course 
of  trade,  In  good  faith,  purchased  the  same 
without  any  notice  of  any  defect  vice,  or 
infirmity  In  said  note,  and  paid  a  valuable 
consideration  therefor.  (3)  That  appellant, 
while  negotiating  for  the  purchase  of  said 
note,  presented  the  same  to  appellee  Ander- 
son, and  Informed  him  that  he  was  negotiat- 
ing for  the  purchase  thereof;  that  appellee 
Anderson  stated  to  appellant  that  the  note 
was  all  right  would  be  paid  when  due, 
and  told  api>ellant  to  purchase  the  same; 
that  appellant  relying  on  said  representa- 
tion of  appellee  Anderson,  purchased  the 
note  in  good  faith,  which  he  would  not  have 
done  but  for  said  representations.  The  court 
overruled  appellant's  special  exceptions  to 
the  plea  of  non  est  factum.  The  case  was 
tried  by  a  Jury  on  the  Issues  submitted  by 
the  court  In  hla  charge,  as  between  appellant 
and  appellee  Anderson.  The  jury  returned 
a  verdict  for  defendant  and  the  court  en- 
tered its  judgment,  on  the  verdict  of  the 
Jury,  in  favor  of  defendant  J.  P.  Anderson, 
and,  by  default  in  favor  of  appellant  and 
against  appellee  B.  F.  Emmerson,  for 
^,075.62,  from  which  judgment  plaintiff, 
Stephens,   alone,   has  appealed. 

The  facts  proved,  and  the  verdict  and 
judgment  thereon.  Justify  the  conclusion  that 
the  defense  set  up  by  the  defendant  J.  P. 
Anderson,  that  he  did  not  execute  the  note 
sued  on,  and  was  not  liable  on  the  same, 
was  fully  sustained,  and  that  the  same  was 
a  valid  claim  against  defendant  B.  F.  Em- 
merson, who  has  not  complained  of  the  Judg- 
ment 

1.  The  first  assignment  of  error  by  appel- 
lant Stephens,— to  the  effect  that  the  ex- 
ceptions to  the  plea  of  non  est  factum 
should  have  been  sustained,  because  the  af- 
fidavit to  the  plea  was  insufficient- is  not 
well  taken.  The  affidavit  Is  a  compliance 
with  the  statute.  Rev.  St  art  1265,  subd. 
8.  This  question  was  passed  upon  by  the 
supreme  court  In  the  case  of  Kohn  v.  Wash- 
er, 69  Tex.  67.  6  S.  W.  551. 

2.  Under  the  second  and  third  assign- 
ments, appellant  complains  that  the  court 
permitted  the  introduction  of  testimony  tend- 
ing to  show  that  defendant  J.  P.  Ander- 
spn  had  executed  with  Adolph  Ott  a  note 
to  B.  F.  Emmerson,  July  9,  1894,  for  $150, 
which  note  had  been  raised  to  $2,850,  and 
that  plaintiff  had  subsequently  sent  a  tele- 
gram to  Adolph  Ott  at  Monterey,  Mex.,  who 
was  a  fugitive  from  justice,  charged  with 
the  forgery,  such  telegram  warning  him  of 
his  danger  under  such  charge.  Under  the 
issues  in  the  case,  this  testimony  was  perti- 
nent and  was  properly  admitted.  The  main 
issue  under  the  plea  of  non  est  factum  was 
whether  the  note  sued  on  was  the  note  ex- 
ecuted by  defendant  Anderson,  with  Adolpb 
Ott  The  plaintiff,  in  bis  supplemental  i)eti- 
tion,  claimed  to  be  an  innocent  holder  of 
the  note,  without  any  notice  whatever  of  any 
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▼ice  or  Infirmity  therein,  and  that  he  Iiad 
been  misled 'by  defendant  Anderson  Into  Its 
purchase,  tinder  the  b^ief  that  the  note  was 
valid.  There  was  other  testimony  tending  to 
put  plalntifT  upon  notice  of  the  forgery.  The 
fonrth,  fifth,  and  sixth  assignments  of  error 
raise  the  same  questions  in  different  form, 
and  need  not  l>e  further  considered. 

3.  The  seventh  assignment  Is  as  follows: 
"The  court  erred  in  falling  to  charge  the 
Jury  to  return  a  verdict  for  plaintlfF  against 
the  defendant  B.  F.  Bmmerson,  for  the 
amount  of  the  note  sued  on,  principal,  Inter- 
est, and  attorney's  fees."  This  would  not 
have  been  an  Improper  charge,  and  the  court 
would,  no  doubt,  Iiave  given  It  If  It  liad 
been  requested  by  appellant,  but  no  such 
request  was  made.  The  court  very  clearly 
charged  the  Jury  upon  the  leading  issues 
made  In  the  case;  but  as  to  the  defendant 
Bmmerson,  who  had  been  duly  cited,  and 
bad  failed  to  appear  and  answer,  the  court 
rendered  judgment  by  default;  and,  the 
cause  of  action  against  him  being  upon  a 
liquidated  demand,  the  court  rendered  judg- 
ment against  him  In  favor  of  plalntiO;  from 
wlilch  judgment  Bmmerson  lias  not  appeal- 
ed; nor  has  appellant  anywhere,  by  proper 
assignments  of  error,  complained  that  the 
amount  of  the  judgment  against  him  was  not 
sufficient  It  has  been  repeatedly  held  that 
an  omission  on  the  part  of  a  trial  court  to 
charge  the  jury  on  a  particular  phase  of 
the  case  will  not  l>e  considered  by  the  ap- 
pellate court  unless  the  party  complaining 
directed  the  attention  of  the  trial  court  to 
the  question,  by  requesting  special  instruc- 
tions to  the  jury.  CockriU  v.  Cox,  65  Tex. 
669;  Weaver  v.  Nugent,  72  Tex.  278,  10  S. 
W.  438.  The  ninth,  twelfth,  and  thirteenth 
assignments  of  error  are  open  to  the  same 
objections  as  is  the  seventh. 

4.  Under  the  eighth  assignment,  complaint 
is  made  at  the  refusal  of  the  following  special 
Instruction:  "The  jury  are  instructed  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiff, while  negotiating  for  the  purchase  of  tl>e 
note  sued  on,  and  before  he  had  paid  for  the 
same,  showed  the  note  sued  on  to  defendant 
Anderson,  and  told  him  that  he  was  negotiat- 
ing for  the  purchase  thereof,  and  asked  said 
defendant  if  the  note  was  all  right,  and  would 
be  paid  promptly,  and  the  said  defendant  re- 
plied to  plaintiff  that  it  was  all  right,  and 
would  be  paid,  and  that  plaintiff,  relying  on 
said  statement,  purchased  the  same,  and  paid 
a  valuable  consideration  therefor,-  you  will 
find  for  plaintiff  the  amount  of  said  note, 
principal,  Interest,  and  attorney's  fees."  This 
Instruction  Is  correct,  and  the  complaint  would 
be  well  founded,  but  the  court.  In  Its  main 
charge  to  the  jury,  presented  this  question 
with  remarkable  clearness,  and  almost  in  the 
language  of  the  requested  charge.  It  was 
not  error  to  refuse  to  repeat  It. 

5.  In  the  tenth  and  eleventh  assignments  of 
error,  complaint  Is  made  that  the  instructions 
of  the  court  to  the  jury  were  to  the  effect 


that  if  the  defendant  Anderson  signed  the 
note  sued  on,  but  tliat,  after  it  was  executed. 
It  was  changed  by  raising  it  to  a  higher 
amount  without  ills  consent,  and  that  he  (An- 
derson) never  told  Stephens  that  the  note  as 
it  now  appears  was  all  right,  and  would  be 
paid,  then  defendant  Anderson  wonld  not  be 
liable  on  the  same.  The  charge  of  the  court 
upon  these  points  was  as  follows:  "If  yoo 
find  and  believe  from  the  evidence  before  yon 
tliat  the  defoidant  Anderson  signed  tlie  note 
as  It  is  now  in  amount,  tliat  his  signature  to 
the  same  Is  not  a  forgery,  then  he  would  be 
liable  thereon;  or  if  you  find  and  Iielieve  that 
be  did  not  sign  the  note  as  It  is  now  in 
amotuit,  but  tliat  he  signed  the  note  for  an 
amount  smaller  than  Its  present  face  amount, 
and  you  further  And  that  the  plaintiff,  Steph- 
ens, before  he  purchased  the  note,  called  the 
defendant  Anderson's  attention  to  the  note  as 
it  now  appears  in  amount,  to  wit,  '$2,830,' 
and  was  told  by  Anderson  that  this  note  was 
all  right,  and  would  be  paid,  and,  relying  on 
this  statement  of  Anderson,  he  (Stephens)  paid 
a  valuable  consideration  for  the  note,  then.  If 
you  find  this  to  be  true,  the  defendant  Ander- 
son wonld  be  estopped  from  denying  tils  lia- 
bility upon  the  note.  But  If  you  find  Uiat 
Anderson  did  In  fact  sign  the  note,  but  It 
was  for  an  amount  less  than  the  present  face 
of  the  note,  and  the  defendant  never  told 
Stephens  that  the  note  as  it  appears  now  was 
all  right  and  would  be  paid,  then  the  defend- 
ant Ander8<m  would  not  be  liable  on  the  same. 
The  burden  is  upon  the  defendant  Anderson 
to  show,  by  a  fair  preponderance  of  the  facts 
and  circumstances  in  evidence,  that  be  did 
not  sign  the  note  as  sued  on.  •  ♦  •"  The 
charge  given  was  a  fair  pres^tation  of  the 
Issues.  The  first  proposition  made  by  appel- 
lant under  these  two  assignments  Is  that  "it 
Is  the  duty  of  the  court  to  explain  to  the  jury 
the  law  applicable  to  every  phase  of  the  case 
made  by  the  pleadings."  If  any  other  ex- 
planations were  necessary,  appellant's  coun- 
sel should  have  asked  special  Instructions 
covering  them.  If  there  was  any  error  in 
the  charge  given.  It  Is  not  pointed  out  In  ap- 
pellant's brief.  Under  the  second  proposi- 
tion, it  is  claimed  that  the  charge  presented 
Issues  not  in  the  case.  The  note  declared  on, 
for  ?2,850,  cannot  be  the  note  signed,  for  $150, 
although  the  signature  and  paper  may  be 
the  same;  and  the  plea  of  non  est  factum 
was  sustained.  The  estoppel  plea  by  plain- 
tiff wonld  not  apply,  imless  the  conversation 
between  him  and  Anderson  referred  to  the 
note  as  it  now  appears;  and  this  was  a  ques- 
tion of  fact  for  the  jury.  The  tenth  and 
eleventh  assignments  are  not  well  taken. 

6.  The  fourteenth  assignment  Is  as  follows: 
"The  court  erred  In  rendering  judgment  for 
defendant  Anderson  upon  the  verdict  of  the 
jury,  because  the  verdict  of  the«jury  did  not 
dispose  of  all  the  Issues  raised  by  the  pleading 
and  proof."  The  issues  between  the  appel- 
lant and  the  defendant  Anderson  were  clearly 
made,  and  the  verdict  of  the  jury  was  for 
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the  defendant  It  has  been  held  under  sucb 
A  verdict  that  no  recovery  could  be  bad  by 
tbe  plaintiff  against  any  one  of  several  de- 
fendants, but  tbat  It  would  be  considered  a 
verdict  In  favor  of  them  all.  Railway  Co.  t. 
James,  73  Tex.  18,  10  S.  W.  744;  Eankler  T. 
Jimlca,  84  Tex.  120,  19  8,  W.  359;  Railway 
Co.  V.  Kingsbury  (Tex.  CMv.  App.)  25  S.  W. 
-322.  But  In  this  case  the  court  rendered 
Judgment  in  favor  of  plaintiff  against  defend- 
4tnt  Emmerson,  of  wblch  Emmerson  has  not 
complained;  nor  has  appellant  assigned  any 
error  complaining  of  the  amoimt  of  his  Judg- 
ment against  Emmersra.  This  assignment 
presents  no  error. 

7.  The  fifteenth  assignment  Is,  in  substance, 
that  the  verdict  is  contrary  to  the  evidence. 
The  evidence  was  conflicting,  but  there  was 
evidence  sufficient  to  sustain  the  verdict  The 
Judgment  is  affirmed. 


TEXAS  &  P.  RT.  00.  v.  CURLTN.i 

(Court  of  Civil  Appeals  of  Texas.     April  18, 
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fUlLHOAD  COMP^XIBS— ChOSSIXO  AOCIDINT— Rba- 

soxABLB  Cars  —  Nbguqsxcs  —  Imcomplbtb  In- 

8TKDCTI0NS— COMPARATIVB   NbOLIOBNOB— ImPDT- 
BD  NeOLIOBXCE. 

1.  An  instruction  that  negligence  is  the 
failure  to  do  what  a  reasonable  and  prudent  per- 
son would  liave  done  under  the  clrcnmstances, 
■or  doing  what  such  person  would  not  have  done 
under  the  circumstances,  Is  correct. 

2.  An  Instruction  that  contributory  negli- 
gence is  the  want  of  reasonable  care  on  tlie 
part  of  the  person  injured,  which  concurs  with 
the  negligence  of  the  defendant,  is  substantially 
correct,  in  the  absence  of  a  request  for  more 
specific  instructions. 

3.  In  an  action  against  a  railroad  company 
for  Injuries  sustained  by  plaintiff  while  nding 
across  a  railroad  traclt  in  a  carriage  driven  by 
the  employs  of  a  livery  stable,  an  instruction 
that  if  the  accident  was  caused  by  the  gross 
negligence  of  the  driver  of  the  carriage,  and  the 
persons  in  charge  of  the  engine  were  guilty  of 
-only  slight  negligence,  plaintiff  cannot  recover, 
was  properly  refused,  as  invoking  the  doctrine 
■of  comoarative  negligence. 

4.  It  appeared  that  a  carriage  driven  by  an 
employ^  oi  a  livery  stable  where  the  carriage 
was  hired  was  struck  by  an  engine,  and  plain- 
tiff's wife,  who  was  riding  therem,  was  injured. 
Held,  that  an  instruction  that  if  tne  driver  was 
negligent,  contributing  to  the  injury,  plaintiff 
could  not  recover,  even  if  defendant  was  neg- 
ligent was  properly  refused,  where  no  negu- 
sence  on  the  part  of  plaintiff  was  alleged. 

6.  An  instruction  that  an  engine  standing 
■on  the  track  near  a  crossing,  if  there  was  noth- 
ing on  the  track  ahead  of  it,  had  the  right  to  go 
ahead,  and  need  not  wait  for  an  approaching 
carriage  to  cross  in  front  of  it,  and  the  persons 
in  chaise  of  the  engine  were  not  bound  to  look 
for  a  carriage  approaching  the  crossing,  was 
properly  refused,  as  it  relieved  the  railroad  com- 
pany of  the  duty  of  exercising  reasonable  care 
■or  precaution. 

Appeal  from  district  court,  Harrison  coun- 
ty;  W.  J.  Oraham,  Judge. 

Action  byS.  O.  Curlln  against  the  Texas 
■&  Pacific  Railway  Company  to  recover  dam- 
ages for  injuries  to  plaintlfrs  wife.    There 

»  Writ  of  error  denied  by  the  supreme  court 


was  a  Judgment  for  plaintiff,  and  tbe  de- 
fendant appeals.    Affirmed. 


F.  H.  Prendergast  for  appellant 
Xonng,  for  appellee. 


T.  P. 


UGHTFOOT,  0.  J.  The  statement  of 
the  case  by  appellant  Is  substantially  cor- 
rect: On  March  22,  1887,  S.  O.  Curlln  and 
his  wife  were  in  a  carriage,  and,  while  cross- 
ing the  railroad  track  at  a  public  crossing 
In  the  city  of  Marshall,  a  switch  engine  of 
the  Texas  &  Pacific  Railway  Company  col- 
lided with  the  carriage,  and  injured  Mrs. 
Curlln.  On  August  8,  1887,  S.  O.  Curlln 
filed  suit  In  the  district  court  of  Harrison 
county  for  $10,000  damagres  against  Brown 
&  Sheldon,  receivers,  who  were  then  oper- 
ating the  road.  On  September  23,  1890, 
plaintiff  made  the  Texas  &  Pacific  Railway 
Company  a  defendant  The  railway  com- 
pany filed  a  general  denial,  and  also  set  up 
that  the  driver  of  the  carriage  drove  on  the 
crossing,  and  so  near  tbe  approaching  en- 
gine that  it  caused  the  injury.  On  Febru- 
ary 21,  1895,  there  was  a  trial  by  Jury,  and 
verdict  and  Judgment  for  $2,725  rendered 
for  plaintiff,  from  which  the  railway  com- 
pany appeals.  There  were  three  carriages. 
They  bad  been  to  a  wedding  at  the  Meth- 
odist church  in  Marshall,  on  the  south  side 
of  the  railroad,  and  were  proceeding,  one  in 
front  of  the  other,  across  to  the  north  side 
of  tbe  railroad;  tbe  place  where  the  car- 
riage road  crossed  the  track  being  just  at 
tbe  end  of  the  yard,  where  much  switching 
was  done.  The  carriages  were  hired  from 
a  public  livery  stable  for  the  occasion,  the 
livery  man  furnishing  the  driver.  The  car- 
riages traveled  north  to  tbe  railroad,  and  it 
is  downhill  to  the  track  for  100  yards  from 
the  south  to  the  track.  The  carriages  ap- 
proached the  track  some  20  or  30  feet  apart, 
traveling  in  a  trot,  but  before  crossing  the 
speed  was  slackened.  There  were  about 
five  tracks  there,  and  there  was  a  two- 
story  house,  belonging  to  tbe  defendant 
standing  even  with  the  edge  of  the  street 
on  the  right-hand  side,  and  a  box  car  on  the 
first  track,  projecting  into  tbe  street  a  few 
feet  on  the  right-hand  side,  and  on  the  sec- 
ond track  stood  the  switch  engine  bitched 
to  a  train  of  cars.  Some  person  with  a  lan- 
tern signaled  to  the  front  carriage  to  come 
ahead,  and  the  first  and  second  hacks  passed 
over  in  safety.  As  the  third  hack  came  on 
the  second  track  tbe  engine  moved  up  and 
struck  the  hack,  and  moved  It  some  two  or 
four  feet,  and  knocked  Mrs.  Curlln  and  Mrs. 
Gilleland  out,  and  Injured  them.  Tbe  for- 
mer was  damaged  thereby  to  tbe  amount 
found  In  favor  of  plaintiff  by  the  verdict 
The  headlight  of  the  engine  was  shining 
on  tbe  crossing.  Tbe  occurrence  was  at  9 
o'clock  at  night  It  was  a  public  street 
crossing,  and  a  great  many  people  cross  at 
tbe  place,  both  day  and  night.  A  fiagman 
was  kept  there  by  the  railroad  company  In 
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daytime,  but  not  at  night.  Tbe  passengers 
sat  In  the  carriage,  facing  each  other,  and 
the  driver  sat  In  front.  The  driver  of  the 
carriage  ■was  not  a  regular  driver,  but  drove 
when  called  on.  The  carriage  way  over  the 
track  is  about  20  or  25  feet  wide. 

1.  The  first  assignment  of  error  objects  to 
the  definition  of  negligence  given  In  the  fol- 
lowing charge  of  the  court,  to  wit:  "Negli- 
gence Is  the  failure  to  do  wliat  a  reasonable 
and  prudent  person  would  have  done  under 
the  circumstances  of  the  situation,  or  doing 
what  such  person  would  not  have  done. 
The  duty  Is  dictated  and  measured  by  the 
circumstances  of  the  occasion.  Ck)ntributoty 
negligence  is  the  want  of  reasonable  care  on 
the  part  of  the  person  Injured,  which  concurs 
with  the  negligence  of  the  servants  or  employes 
of  the  defendant  inSlctlng  the  injury."  This 
definitltxi  of  negligence,  although  not  as  specific 
and  clear  as  it  might  have  been,  yet  was  sub- 
stantially correct;  and,  if  not,  is  not  without 
authority  to  sustain  it  See  reasoning  of  the 
court  in  Rost  v.  Railway  Co.,  76  Tex.  172, 12  S. 
W.  1181;  Railway  Co.  ▼.  Gorman,  2  Tex. 
Civ.  App.  146,  21  S.  W.  158;  Railway  Co.  v. 
Ives,  144  U.  S.  416,  12  Sup.  Ct  679;  Railroad 
Co.  V.  Jones,  95  U.  S.  441.  If  appellant  de- 
sired a  more  specific  definition  of  negligence 
than  was  given  by  the  court  in  its  general 
charge,  it  should  have  requested  it  by  spe- 
cial instruction,  but  no  such  request  was 
made;  and  we  are  unable  to  see  how  ap- 
pellant could  have  been  injured  by  the  gen- 
eral definition  of  negligence  as  given  by  the 
court 

2.  The  second  assigned  error  is  the  re- 
fusal of  the  court  to  give  the  following  spe- 
cial Instruction:  "If  from  the  evidence  the 
jury  believe  that  the  accident  was  caused 
by  the  gross  negligence  of  the  driver  of  the 
carriage,  and  the  persons  in  ctiarge  of  the 
engine  were  guilty  of  only  slight  negligence, 
the  plaintiff  cannot  recover.  The  mere  fact 
that  defendant  was  guilty  of  negligence 
would  not  make  it  liable,  unless  its  negli- 
gence amounted  to  the  want  of  ordinary 
care,  and  also  that  its  negligence  contribut- 
ed to  the  injury."  This  charge  would  not 
have  been  proper,  because  It  Invokes  the 
doctrine  of  comparative  negligence,  and  for 
the  further  reason  that  it  attempts  to  hold 
the  appellee  responsible  for  the  negligence 
of  the  railway  company  and  for  the  negli- 
gence of  the  driver  of  the  hired  cab,  over 
whom  appellee  bad  but  little  control.  The 
court,  in  its  main  charge,  instructed  the 
jury  as  follows:  "If  you  believe  from  the 
evidence  In  this  cause  that  plaintiffs  were 
riding  in  a  carriage,  and  when  crossing  the 
track  of  defendant  company  the  carriage 
was  run  into  by  the  train  operated  by  the 
servants  of  the  defendant  company,  and  in 
doing  80  the  defendant  company  was  guilty 
of  negligence,  and  thereby  plaintifiB,  or  ei- 
ther of  them,  were  Injured,  and  you  further 
believe  there  was  not  contributory  negli- 
gence on  the  part  of  the  injured  ones,  then 


you  should  find  for  plaintiff  such  sum  fa» 
money  as  will  fairly  compensate  for  the- 
Injuries  proximately  resulting  from  aucb 
negligence."  "If  yon  find  that  either  or 
both  of  plaintiffs  were  Injured,  but  further 
believe  that  the  Injuries  were  caused  by 
negligence  of  the ,  Injured  one,  concurring 
with  the  negligence  of  the  defendant,  if  any, 
or  if  they  were  Injured,  and  you  should  be- 
lieve that  the  injury  was  not  caused  by  the 
negligence  of  the  defendant  company.  In  ei- 
ther event  you  will  find  for  defendant  If 
the  driver  of  the  carriage  was  negligent, 
and  his  negligence  was  the  sole  cause  of  the 
Injury,  then  you  should  find  for  the  defend- 
ant But  if  the  drlrer  of  the  carriage  and 
the  servants  of  the  company  operating  the- 
train  were  both  negligent  aud  the  negli- 
gence of  both  concurred  in  producing  tbe 
Injury,  and  the  jury  should  be  unable  to- 
separate  their  negligence  and  say  that  one 
or  the  other  was  the  sole  cause  of  the  in- 
jury, then  plalntitr  would  not  be  prevented 
from  a  recovery  on  account  of  the  driver's 
negligence,  but  in  such  case  the  defendant 
company  would  be  responsible  for  the  In- 
jury. If  the  carriage  that  plaintiffs  were- 
riding  in  went  on  the  track  while  the  train 
was  approaching  the  crossing,  and  you  be- 
lieve that  their  going  on  the  track  .waa  not 
caused  by  the  negligence  of  the  defendant 
company,  and  after  going  upon  the  track 
they  were  discovered  by  the  employes  of 
the  defendant  company  operating  the  train, 
and  they,  as  soon  as  they  saw  them,  used 
all  reasonable  efforts  and  means  at  their 
command  to  avoid  the  injury,  then  defend- 
ant company  would  not  be  liable  for  the  in- 
jury." Appellant  has  not  complained  of 
the  above  charge,  and  we  think  the  Issues 
therein  were  fairly  presented  to  the  jury, 
and  that  the  special  instraction  presented 
in  the  above  assignmoit  was  properly  re- 
fused. 

3.  The  third,  fourth,  and  fifth  assignments 
of  error  complain  of  the  refusal  of  special  In- 
structions asked  by.  the  appellant,  in  which  It 
waa  sought  to  Instruct  the  jury  that  if  the 
driver  of  the  carriage  in  which  appellee  waa 
riding  was  guilty  of  negligence,  and  thl» 
negligence  contributed  to  the  injury  of  Mrs. 
Curlln,  then  she  cannot  recover,  even  if  the 
persons  in  charge  of  the  engine  were  also- 
guilty  of  negligence.  The  same  point  is 
made  In  the  ninth  assignment  of  error,  upon 
the  refusal  of  the  court  to  grant  a  new  trial. 
In  the  first  place  it  was  shown  without  con- 
troversy that  the  carriages  and  their  drivers- 
had  been  employed  from  the  livery  stable  to 
haul  a  wedding  party  from  the  church  to  the 
bride's  home;  that  Mr.  and  Mrs.  Curlin  were 
members  of  the  party.  It  appears  that  as 
the  three  carriages  approached  the  crossing 
the  driver  of  the  front  carriage  hailed  to 
know  if  they  could  cross.  A  person  who 
came  out  of  the  office  of  the  yard  master  an- 
swered. The  driver  told  him  that  three  car^ 
riages  wanted  to  cross.    Ihe  reply  came: 
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'"An  right  Drlre  orer."  Tbe  yard  master's 
office  is  on  the  north  side,  a  few  feet  east  of 
the  croselng,  the  carriages  being  on  the  south 
«lde.  They  started  over  the  trade;  the  two 
in  front  passed  over  safely,  but  aa  the  last 
•cairiage  went  on  the  track  the  engine  was 
standing  stUl;  the  latter  started  forward 
without  notice  or  signal,  and  atmck  the  last 
carriage,  Injuring  Mrs.  Onrllo.  It  was  not 
shown  that  the  driver  was  guilty  of  negli- 
gence in  going  upon  the  traclc.  It  was  not 
shown  that  the  driver  was  incompetent,  or 
that  appellee  was  guilty  of  any  negligence  in 
employing  him.  In  the  case  of  Railway  Co.  v. 
Kutac,  72  Tex.  652,  11  S.  W.  180,  131,  where 
Kutac  and  his  wife  had  taken  passage  in  the 
wagon  of  a  neighbor,  over  which  they  had  no 
'Control,  and  in  which  Mrs.  Kutac  was  killed 
4t  the  railway  crossing,  the  court  said:  "The 
court,  in  substance,  Instmcted  the  jury  that, 
if  the  driver  of  tbe  wagon  was  guilty  of  neg- 
ligence, this  would  not  prevent  a  recovery.  If 
the  negligence  of  the  defendant,  and  not  the 
-contributory  negligence  of  Mrs.  Kutac,  caus- 
ed her  death,  unless  the  Jury  believed  she 
was  assisting,  advising,  or  controlling  the 
driver  in  his  actions,  and  thus  contributed  to 
her  injury.  As  we  have  stated,  we  do  not 
think  tbe  negligence  of  the  driver  is  imputa- 
ble to  Mrs.  Kutac,  if  she  used  ordinary  care  to 
avoid  the  Injury.  In  so  far  as  it  announces 
that  principle,  the  charge  was  correct  •  *  * 
There  was  no  error  In  refusing  the  instruc- 
tions requested  by  the  appellant,  because 
embodying  the  principle  that  the  negligence 
of  the  driver  is  Imputed  to  the  passenger, 
which  Is  not  the  law  applicable  to  this  case." 
See,  also,  Markham  v.  Navigation  Co.,  78 
Tex.  247,  11  S.  W.  131;  Railway  Co.  v.  Pen- 
dery  (Tex.  Sup.)  20  S.  W.  1038;  Garteiser  v. 
RaUway  Co.,  2  Tex.  Civ.  App.  236, 21  S.W.  631, 
and  authorities  there  cited.  But  in  this  case 
the  only  pleading  on  the  part  of  the  defend- 
ant below  upon,  the  question  of  contributory 
negligence  was  as  follows:  "And  the  de- 
fendant further  says  that  It  was  negligence 
of  those  in  charge  of  the  carriage  in  which 
plaintiff  and  his  wife  were  riding,  in  driving 
on  the  railroad  track  in  front  of  the  engine 
whJch  caused  the  injury."  The  defendant 
set  up  no  contributory  negligence  on  the  part 
of  Mrs.  Curlln  or  her  husband,  and  tbe  plead- 
ing of  tbe  defendant  itself  thus  practically 
Admits  that  they  did  not  have  charge  of  the 
oarrlage.  This  fact  was  established  beyond 
controversy.  The  court,  under  the  circum- 
stances, would  have  been  justified  in  refus- 
ing to  submit  tlie  issue  of  contributory  neg- 
ligence to  the  Jury  at  alL  Railway  Co.  t. 
Shieder  (Tex.  Sup.;  by  Denman,  J.)  30  S.  W. 
902;  Railway  Co.  v.  Jamison  (Tex.  Civ. 
App.)  84  S.  W.  074. 

4.  The  sixth  assignment  of  error  Is  upon 
the  refusal  of  the  court  to  give  the  follow- 
ing special  instruction:  "The  jury  are  char- 
ged that  when  an  engine  is  standing  on  the 
track  near  a  crossing,  and  there  Is  nothing 
on  the  track  In  front  of  it  it  bad  the  right 


to  go  ahead,  and  need  not  wait  for  an  ap- 
proaching carriage  tc  cross  in  front  of  It 
The  persons  in  charge  of  the  engine  were 
not  required  to  look  for  a  carriage  approaclir 
ing  the  crossing."  This  charge  was  cor- 
rectly *refused.  The  crossing  was  a  public 
street  in  a  city,  where  the  public  was  in  the 
habit  of  crossing  and  recrossing;  and  tbe 
railway  company,  in  crossing  such  street 
was  required  by  law  to  use  certain  precau- 
tions to  avoid  danger  to  persons  upon  such 
public  street  and  the  requested  charge 
would  have  exempted  the  company  fiwn 
any  reasonable  care  or  precaution. 

6.  The  questions  growing  out  of  the  sev- 
enth, eighth,  tenth,  and  eleventh  assign- 
ments have  been  fnlly  considered  in  the 
foregoing  discussion.  We  find  no  error  in 
tbe  judgment  and  It  is  a£Elrmed.   Affirmed. 


CAMPBELL  PRINTINO-PRESS  &  MAN- 

VVGt  CO.  ▼.  POWELL  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     May  2, 

1896.) 

FRIKOIPIL  and  ScRBTT  —  COXDITIOSAL  DELrVBKV 
— LUBILITT  or  SORBTT— ESTOPPBI. 

L  Where  a  note  was  signed  by  defendant 
and  others  as  sureties,  with  a  written  condition 
thereon  that  it  should  "not  be  delivered  until 
10  men  of  unqualified  solvency  shall  have  first 
signed  it  as  sureties,"  with  an  agreement  that 
tbe  solvency  of  the  signers  should  be  passed  ou 
by  one  of  the  sureties,  a  delivery  without  com- 
pliance with  such  conditions  was  not  binding 
on  the  sureties. 

2.  Defendant  and  others,  as  sureties,  signed 
a  note  conditioned  that  it  should  not  be  deliv- 
ered until  10  solvent  men  should  have  first  sign- 
ed it  as  sureties.  The  note  was  delivered  with- 
out compliance  with  the  condition,  and  subse- 
quently defendant  executed  a  chattel  mortgage 
upon  the  property  for  which  tbe  note  was  giv- 
en, to  secure  the  sureties  from  loss,  but  without 
their  knowledge.  Etld  that  in  tbe  absence  of 
anything  to  snow  acceptance  by  the  sureties. 
the  giving  of  the  mortgage  wonld  not  estop 
them  from  denying  their  liabiiity  on  the  note. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  the  Campbell  Printing-Press  & 
Manufacturing  Company  against  L.  F.  Powell 
and  others,  as  sureties  on  a  note  given  by 
Powell.  There  was  a  judgment  against  Pow- 
ell, and  in  favor  of  the  sureties,  from  which 
plaintiff  appeals.    Affirmed. 

Robt  H.  Rogers  and  Dickson  &  Moroney, 
for  appellant 

FINLEY,  J.  Tlila  salt  was  instituted  by  ap- 
pellant against  L.  F.  Pow^  upon  a  note  ex- 
ecuted by  him  for  ^,253.04,  and  a  |6>000 
note  payable  to  Powell,  and  signed  Ijy  other 
PMSons,  defendants  herein,  and  indorsed  by 
Powell  in  blank,  and  placed  as  collateral  to 
secure  tbe  first  note  mentioned.  Tbe  case  has 
been  appealed  twice  before,— once  to  the  su- 
preme court  and  once  to  this  court  A  full 
understanding  <rf  the  merits  of  the  litigation 

1  Writ  of  error  denied  by  supreme  court. 
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may  be  had  by  examination  of  the  reports  of 
the  case  to  be  found  in  78  Tql  58,  14  S.  W. 
245,  and  24  S.  W.  965,  and  it  Is  deemed  un- 
necessary to  give  a  further  statement  of  the 
case  In  this  opinion.  Jndgmoit  was  had 
against  Powell,  and  a  foreclosure  of  the  lien, 
but  not  against  the  sureties. 

We  find  that  the  court  below,  upon  the  last 
trial,  fairly  submitted  the  issues  involved  in 
the  case,  and  committed  no  error  in  Its  gen- 
eral charge,  or  In  refusing  special  charges  re- 
quested. The  evidence  showed  that  the  $5,- 
000  note  used  as  collatnal,  at  the  time  It  was 
signed  by  the  parties  other  than  Powell,  had 
the  place  for  the  name  of  the  payee  and  the 
date  blank,  and  there  was  written  above,  this 
stipulation:  "The  following  note  shall  not 
be  delivered  until  ten  men  of  unqualified  sol- 
vency shall  have  first  signed  the  same  as  sure- 
ties.". It  was  also  tmderstood  that,  before 
any  use  of  the  note  should  be  made.  It  should 
be  submitted  to  E.  T.  Morris,  the  first  signer, 
to  pass  upon  the  solvency  of  the  sureties. 
The  evidence  shows  that  the  names  of  the  10 
solvMit  men  were  not  obtained  to  the  note, 
and  that  it  was  not  submitted  to  Morris,  for 
him  to  pass  upon  the  solvency  of  the  signers, 
after  10  persons  had  signed  It.  The  note  was 
exhibited  to  the  agent  of  appellant,  Tiletson, 
after  It  had  been  signed  by  all  the  parties, 
with  the  ccmditloD  still  upon  the  note,  and 
with  the  places  for  the  date  and  payee  stiU 
blank.  He  told  Powell  to  date  the  note,  put 
his  name  in  It  as  payee,  and  tear  off  the  con- 
dition. Powell  did  as  requested,  and  then  de- 
livered the  note  as  collateral  security.  After 
the  printing  outfit  was  delivered  to  Powell, 
to  secure  the  purchase  price  of  which  the 
notes  were  delivered,  Powell  executed  and 
on  used  to  be  recorded  a  mortgage  upon  such 
printing  outfit.  In  f^vor  of  the  signers  of  the 
$5,000  note.  This  Powell  did  of  his  own  mo- 
tion, and  not  at  the  Instance  of  those  named 
as  beneficiaries  In  the  mortgage. 

The  only  material  Issues  of  fact  upon  which 
arise  any  dispute,  under  the  evidence,  are  as 
follows:  (1)  Did  appellant  hsve  notice  of  the 
condlti(m  attached  to  the  $5,000  note  at  the 
time  It  accepted  It  as  security  for  Powell's 
note  for  $4,253.94?  The  evidence  was  ample 
to  warrant  the  jury  In  finding  that  It  had  such 
notice,  and  we  conclude  the  fact  so  to  be. 
(2)  Did  any  of  the  sureties  sign  the  note  with 
the  imderstanding  that  they  were  to  be  un- 
conditionally bound?  The  Jury  were  Justi- 
fied in  finding  the  negative  of  this  proposition, 
and  we  so  conclude.  (3)  Did  the  sureties,  or 
any  of  them,  accept  the  mortgage  executed 
by  Powell  to  them  upon  the  property,  or  at- 
tempt to  exercise  the  rights  conferred  upon 
them  by  the  mortgage?  The  evidence  au- 
thorized a  negative  conclusion  upon  this  issue. 
(4)  Did  the  surety  signers,  or  any  of  them, 
ratify  the  act  of  Powell  In  delivering  the 
$6,000  note  as  collateral,  with  knowledge  that 
the  condition  attached  to  It  had  not  been  com- 
plied with?  The  evidence  upon  the  trial  did 
not  establish  this  fact. 


Upon  this  state  of  facta,  tiie  surety  signers 
of  the  $5,000  note  were  not  liable  npcn  It 
They  signed  it  conditionally.  The  c(Miditi<Ma 
was  not  complied  with,  and  appellant  had  no- 
tice of  the  condition.  There  was  no  snbse^ 
qnent  ratification,  and  no  conduct  on  their 
part  estopping  them  to  deny  their  liaUUty. 
The  law  of  the  case,  as  declared  by  the  su- 
preme court  and  this  court  upon  former  ap- 
peals, was  fairly  submitted  to  the  jmy,  and 
we  find  no  error  calling  fOr  a  reversal  of 
the  Judgmoit 

On  Rehearing. 
(May  23,  1896.) 

In  its  motion  for  rehearing,  appelant  flist 
complains  of  the  reference  made  In  the  intro- 
ductory stat^nent  contained  in  our  opinion, 
to  the  repmrts  of  the  case  upon  the  two  pre- 
vious appeals,  found  in  78  Tex.  58,  14  &  W. 
245,  and  24  S.  W.  965.  It  contends  that  the 
record  now  before  us  presents  a  dltterent 
state  of  case,  and  that  reference  to  the  pre- 
vious reports  of  the  case  is  misleading.  In 
referring  to  such  reports,  it  was  our  purpose 
to  give  the  general  character  and  history  of 
the  litigation,  without  a  tedious  restatemoit 
ot  It,  and'  with  no  design  that  snch  reports 
should  control  Uie  disposition  of  any  issue 
raised  by  the  record  now  presented.  It  Is 
merely  a  preliminary  statement  of  the  gm- 
eral  features  of  the  case.  Intended  to  render 
easily  comprehended  the  subsequent  diq;>osi- 
tlon  of  the  Issues  raised  by  this  record.  We 
think  this  course  legitimate,  fair  to  appellant, 
and  quite  preferable  to  a  lengthy  restatement 
of  the  case  already  published  in  the  Reports. 
Entertaining  this  view,  we  decline  to  comply 
with  the  request  of  appellant  to  make  an 
original  statement  containing  the  Issues  and 
facts  of  the  case,  further  than  we  have  al- 
ready done. 

Appellant  complains  of  our  condnslons  of 
fact  that  the  evidence  justifled  the  conclusion 
that  none  of  the  surety  signers  of  the  $5,000 
note  signed  the  same  with  the  understanding 
that  they  were  to  be  unctmditlonally  bound, 
and  asserts  that  the  nncontradicted  evidence 
showed  that  J.  M.  Rolls  so  signed  the  note. 
The  evidence  showed  that  the  written  condi- 
tion of  liability  was  upon  the  paper  when 
Rolls  signed  It,  and  so  remained  until  the 
time  of  Its  delivery  to  appellant's  agent,  and 
there  is  no  evidence  that  Rolls  ever  waived 
the  condition.  It  is  true.  Rolls  says  that  he 
expected  to  have  to  psy  it  if  Powell  did. not, 
but  he  did  not  agree  to  do  so.  TUs  evidence 
certainly  does  not  show  an  unconditlonat 
signing  as  surety  for  Powell 

It  Is  also  urged  that  we  are  In  error  in  con- 
cluding that  the  surety  signers  did  not  accept 
the  mortgage  executed  to  them  by  Powell 
upon  the  property,  or  attempt  to  exercise  the 
rights  conferred  by  the  mortgage,  and  it  is 
claimed  that  the  uncontradicted  evidence 
showed  that  B.  T.  Morris  and  H.  Hulen  took 
possession  of  the  property  under  the  mort- 
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gage.  Tbe  testimony  of  Hulen  shows  tbat 
tbey  took  possession  nnder  a  bill  of  sale  of 
the  property,  and  not  the  mortgage;  that 
they  repudiated  the  mortgage,  and  also  turned 
the  property  back  into  Powell's  possession. 

Complaint  is  also  made  that  our  conclu- 
sions of  fact  do  not  sufficiently  discloee  the 
facts  proven.  We  think  our  conclusions  ot 
fact  cover  every  material  issue  of  f&ct  In- 
volved, and  this  is  the  extent  to  which  we 
Intended  to  go,  and  to  which  the  law  directs 
that  we  shall  go. 

It  iB  unnecessary  to  discuss  the  criticism  of 
the  manner  In  which  our  conclusions  are  pre- 
pared. It  is  sufficient  to  say  that  we  do  not 
think  the  law  undertakes  to  prescribe  the 
form  in  which  our  views  shall  be  expressed. 
The  motloB  for  rehearing  Is  refused. 


LYONS  V.  TEXAS  &  P.  RT.  CO. 

(Court  of  Civil  An>eal8  of  Texas.     May  30, 

1886.) 

Carrisbs  —  BJ.BCTIOX  or  Person  prom  Trais  — 

Dbolarations  or  Brakeman — Flead- 

INO— Practice. 

1.  The  declarations  of  a  brakcman  when 
ejecting  a  person  from  a  train  are  inadmissible 
to  prove  that  he  acted  nnder  orders  from  the 
condnctor.     Finley,  J.,  dissenting. 

2.  As  to  questions  of  pleading  and  practice, 
courts  are  governed  by  the  laws  of  their  own 
state,  though  the  caose  of  action  arose  in  an- 
other. 

8.  Under  a  petition  seeking  to  recover  dam- 
ages for  wrongful  ejection  of  plaintiff  from  a 
train  on  which  he  was  passenger,  b.v  orders  of 
the  conductor,  proof  of  a  general  practice  of 
brakemen  on  defendant's  road  to  eject  tres- 
passers was  immaterial. 

4.  Plaintiff,  who  had  made  prima  facie 
proof  of  being  a  passenger  on  a  train  of  defend- 
ant, and  of  being  ejected  therefrom,  took  a  non- 
suit, with  leave  to  reinstate,  for  the  purpose  of 
amending  his  petition  to  permit  the  introduction 
of  evidence  also  on  the  theory  that  he  was  a 
trespasser.  Held,  that  a  reinstatement  should 
have  been  permitted. 

Appeal  from  district  court,  Dallas  county; 
R.  R  Burke,  Judge. 

Action  by  William  Lyons  against  the  Texas 
&  Pacific  Railway  Company.  From  a  re- 
fusal to  permit  a  reinstatement  after  a  vol- 
untary nonsuit,  plaintlfT  appeals.    Reversed. 

W.  L.  McDonald,  for  appellant  Alexan- 
der, Clark  &  Hall,  for  appellee. 

LIOHTFOOT,  C.  3.  This  suit  was  brought 
by  appellant  against  the  railway  company 
to  recover  damages  caused  by  the  wrong;ful 
act  of  a  brakeman  on  defendant's  line  In 
wrongfully  and  forcibly  ejecting  him  from 
a  local  freight  train  In  Louisiana  while  such 
train  was  in  motion.  It  was  alleged  in  the 
petition  that  the  train  from  which  he  was 
ejected  was  a  common  carrier  of  freight  and 
passengers,  and  that  plaintiff  was  a  passen- 
ger ready  and  willing  to  pay  his  fare,  and 
ofFering  to  do  so;  that  in  forcing  plalntifr 
from  such  train  the  brakeman  was  acting 
under  the  order  and  direction  of  the  con- 
doctor.    Upon  the  trial  of  the  case,  plaintiff 


offered  evidence  tending  to  show,  substan- 
tlally,  that  on  February  19,  1884,  he  boarded 
defendant's  local  freight  train  at  Wear's 
Spur  to  go  to  Alexandria,  intending  to  pay 
the  usual  fare,  which  he  was  able  to  do; 
that  such  train  habitually  carried  passen- 
gers; and  that  the  brakeman  on  the  train, 
while  it  was  running  at  a  rapid  rate  of 
speed,  presented  a  pistol  and  forced  him  to 
Jump  from  the  train,  whereby  he  was  In- 
jured as  alleged. 

Plaintiff,  while  on  the  stand,  oflEered  to 
prove  by  his  own  testimony  the  declarations 
of  the  brakeman,  which  were  excluded,  and 
the  question  is  thus  presented  in  the  bill 
of  exceptions:  "PlaintifF,  as  a  witness  on 
the  stand,  and  while  being  interrogated  by 
his  counsel,  undertook  to  state  to  the  Jury 
a  remark  alleged  to  have  been  made  to  him 
by  the  negro  brakeman,  when,  as  he  testi- 
fied, the  latter  forced  him  to  leave  the  train, 
viz.  'The  boss  ordered  me  to  put  you  off,' 
which  was  offered  for  the  purpose  of  show- 
ing that  plaintltr  was  put  off  by  orders  of 
the  conductor.  Defendant  objected  to  the  al- 
leged declarations  of  the  brakeman  as  not 
being  competent  evidence  to  bind  defend- 
ant The  court  sustained  the  objection,"  etc. 
The  rule  in  regard  to  admitting  declarations 
of  parties  at  the  time  of  the  transaction, 
as  a  part  of  the  res  gestse,  is  broad  and 
liberal.  The  theory  upon  which  they  are 
admitted  is  tbat  they  are  a  part  of  the 
acts  done  by  the  parties,  and  tend  to  throw 
light  on  the  transaction  itseU.  But  it 
would  be  straining  this  rule  beyond  all  rea- 
sonable proportion  to  admit  the  declarations 
of  the  brakeman  for  the  purpose  of  showing 
that  the  plaintiff  was  put  off  by  the  order 
and  direction  of  the  conductor.  The  main 
fact  that  plalntiCK  was  ejected,  was  clearly 
shown,  and  the  declarations  of  the  brake- 
man  could  not  have  made  that  clearer.  For 
the  purpose  of  showing  that  he  acted  under 
the  authority  of  the  conductor,— the  only  pur- 
pose for  which  It  was  offered,— it  was  not 
admissible.  The  declarations  of  a  party  as- 
suming to  act  for  another  are  not  admissible 
to  prove  agency.  It  was  not  shown  that  the 
conductor  knew  anything  of  the  acts  of  the 
brakeman  or  that  he  was  present  or  gave 
any  directions  in  the  matter.  Railway  Co.  v. 
Sherwood,  84  Tex.  135,  19  S.  W.  455;  Noel 
V.  Denman,  76  Tex.  306,  13  S.  W.  318;  Blum 
V.  Oaines,  57  Tex.  142;  Latham  v.  Pledger, 
11  Tex.  445;  Blaln  v.  Express  Co.,  68  Tex. 
78,  6  S.  W.  679;  Haxkar  v.  Dement  9  Gill, 
7;  Hatch  V.  Squires,  11  Mich.  185;  French 
V.  Wade,  35  Kan.  391,  11  Pac.  138;  Maxey 
V.  Heckethom,  44  111.  438;  Machine  Co.  v. 
Crow,  70  Iowa,  340,  30  N.  W.  608;  Mechem, 
Ag.  I  100.  note,  and  authorities  cited;  2 
Greenl.  Ev.  8  63,  note  b,  and  authorities 
there  cited.  While  the  above  proposition  is 
regarded  as  well  settled,  still.  If  appellant 
was  a  passenger  on  the  train,  and  was  right- 
fully there  as  such,  the  company  owed  him 
the  duty  of  protection,  and  the  question  of 
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the  brakeman'8  authority  would  not  be  Im- 
portant In  the  case.  Appellant  alleged  in 
his  pleading  that  the  relation  of  passenger 
and  carrier  existed,  and  introduced  evidence 
tending  to  prove  it 

Under  the  second  assignment  of  error,  ap- 
pellant complains  that  "the  court  erred  In 
ruling  that  the  allegations  in  the  amended 
petition  were  InsufDcient,  under  the  Louisi- 
ana Code,  pleaded  herein,  when  not  special- 
ly excepted  to,  to  admit  proof  of  a  general 
practice  among  brakemen  on  railroads,  in- 
cluding defendant's  railroad.  In  both  Louisi- 
ana, where  the  injury  occurred,  and  Texas, 
to  order  trespassers  off  the  trains.  *  *  •" 
This  assignment  seems  to  be  made  on  the 
theory  that  appellant  was  a  trespasser.  It 
Is  always  more  or  less  embarrassing  for  the 
-courts  of  onr  state  to  undertake  to  enforce 
the  law  of  another  state  in  a  transitory  ac- 
tion of  this  character,  where  the  injury  uid 
not  occur  in  this  state,  none  of  the  parties 
reside  here,  and  the  only  ground  of  Jurisdic- 
tion rests  upon  a  supposed  comity  growing 
out  of  the  fact  that  a  part  of  an  extensive 
line  of  railway  mns  through  this  state.  But 
it  is  enough  for  the  disposition  of  the  ques- 
tion raised  to  say  that  the  sections  of  the 
Louisiana  Code  proved  by  appellant  do  not 
seem  to  change  in  any  material  respect  the 
general  rule  in  force  here.  Elven  if  they 
■did.  onr  courts  would  be  governed,  in  quea- 
itlons  of  pleading  and  practice,  by  our  own 
laws.  Bailroad  Co.  v.  Jackson  (Tex.  Sup.)  83 
a.  W.  860.  The  rule  that  the  aUegaUons 
and  the  proof  must  correspond  is  elementary. 
The  plaintiff's  petition  Is  baaed  upon  the 
Allegation  that  the  brakeman  acted  under 
the  order  and  direction  of  the  conductor, 
in  ejecting  him  from  the  train.  No  other 
authority  is  alleged,  nor  is  there  anything 
in  the  petition  Intimating  that  such  acts 
-come  within  the  ordinary  scope  of  the 
brakeman's  employment,  or  that  It  was 
customary  for  him  to  do  such  acts, 
or  that  the  defendant  ever  in  any 
manner  recognized  or  ratified  any  such 
Acts.  Under  such  pleading,  it  was  not 
proper  for  appellant's  witness  to  testify  to 
any  custom  or  practice  of  brakemen  on  rail- 
roads in  Texas  or  Louisiana  to  eject  tres- 
passers. Railway  Co.  v.  Anderson,  82  Tex. 
516,  17  S.  W.  1089;  Moore  v.  Kennedy,  SI 
Tex.  146,  16  S.  W.  740.  Such  proof,  If  ad- 
mitted, would  not  have  tended  to  prove  tliat 
the  brakeman  was  acting  under  the  order 
and  directions  of  the  conductor,  as  alleged, 
which  would  have  made  it  the  act  of  such 
officer,  who  is  presumed  to  have  the  power 
to  eject  persons  from  the  train.  In  the  case 
of  Railway  Co.  v.  Mother,  5  Tex.  Civ.  App. 
■90,  24  S.  W.  80,  relied  upon  by  appellant,  the 
question  of  the  sufficiency  of  pleading  to 
admit  the  evidence  was  not  raised.  In  that 
case  the  court  said:  "It  has  been  several 
times  decided  In  this  state  that  the  court 
has  no  right  to  charge  the  jury  that  a  brake- 
man  has  either  express  or  implied  authority 


to  eject  trespassers  from  tiie  train  npon 
which  he  Is  employed,  this  being  prima  fade 
the  business  of  the  conductor.  Railway  Oo. 
V.  Anderson,  82  Tex.  618,  17  S.  W.  1039;  Rail- 
way Co.  V.  Armstrong  (Tex.  Civ.  App.)  23  S. 
W.  236.  It  has  not,  however,  been  intimated 
that  the  company  could  not,  as  a  matter  of 
fact,  confer  this  authority  upon  its  brake- 
men,  should  it  see  proper  to  do  so.  If,  then, 
one  wrongfully  thereon  be  Injured  by  be- 
ing improperly  expelled  from  the  cars  by 
a  brakeman,  and  seeks  to  hold  the  company 
liable  therefor,  it  devolves  npon  him  to  show 
that  the  acts  of  the  brakeman  were  within 
the  scope  of  the  authority  in  fact  confixed 
upon  him.  Railway  Ck>.  v.  Kirkbride,  79 
Tex.  457,  15  S.  W.  495." 

Appellant  complains  that  he  was  surprised 
at  the  ruling  of  the  court  in  excluding  his 
testimony,  and  asked  leave  to  withdraw  his 
announcement  of  "ready,"  and  amend  his 
pleadings  so  as  to  meet  the  views  of  the 
cotirt,  which  was  sefused,  and  that  he  then 
took  a  nonsuit,  with  leave  to  reinstate  his 
cause,  and  that  the  court  refused  to  rein- 
state. It  appears  from  the  statement  of  facts 
that  no  testimony  was  introduced  by  de- 
fendant. Under  the  record  as  It  stands,  we 
must  treat  the  case  as  though  plaintiff  had 
established  a  prima  fade  case  showing  the 
relation  of  passenger  and  carrier,  even 
though  some  of  his  assignments  of  error  are 
directed  towards  the  theory  that  he  was  a 
trespasser.  If  he  was  in  fact  a  passenger, 
and  was  wrongfully  ejected  from  the  train, 
different  questions  arise,  and  the  authority 
of  the  brakeman  to  eject  trespassers  be- 
comes unimportant  Under  all  the  facts  and 
circumstances,  the  court  should  have  allow- 
ed appellant  to  reinstate  his  case,  and  erred 
in  refusing  to  do  so.  The  judgment  la  re- 
versed and  the  cause  remanded. 

FINLEY,  J.  I  concur  in  the  reversal  of 
this  case,  but  do  not  assent  to  the  views 
expressed  in  the  opinion  upon  the  admission 
of  the  declarations  of  the  brakeman,  made 
while  ejecting  plaintiff  from  the  train.  I 
think  the  evidence  was  clearly  admissible 
as  part  of  the  res  gestie,  and  that  the  conrt 
erred  in  excluding  it 


PADDOCK  V.  TBXAS  BUILDINQ  &  LOAN 

ASS'N.i 

(Conrt  of  CivU  Appeals  of  Texas.     April  25, 

1886.) 

BuiLDUfo  Associations  —  CoNTRAOT  to  Impbovb 

PrOPKKTY— ASSIOXMENT— HoXBSTEAD  RlQBT. 

In  an  action  by  a  building  BBsociation  on 
a  contract  to  make  improvements  on  home- 
stead property,  and  providing  tliat  the  owner 
should  pay  therefor  in  installments,  and  for 
a  lieu  aifainst  the  property,  and  for  attorney's 
fees  In  the  lien,  defendant,  who  was  a  grantee 
of  the  property,  cannot  set  up  as  a  defense  to 
the  claim  for  such  fees  that  when  the  con- 
tract was  executed  the  property  was  the  home- 
stead of  the  owner. 


1  Writ  of  error  denied  by  the  sapieme  conrt 
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Appeal  from  district  coort,  Navarro  coun- 
ty;  Rufus  Hardy,  Judge. 

Action  by  the  Texas  Building  &  Loan  As- 
sociation against  B.  B.  Paddock,  receiver. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

McEIe  &  Autiy  and  Jenkins  &  McCartney, 
for  appellant.  Frost,  Neblett  &  Blanding, 
(or  appellee. 

FINLET,  J.  The  statement  of  the  case  as 
made  by  appellant,  together  with  the  ad- 
denda presented  in  the  brief  of  appellee,  will 
present  the  case  with  sufficient  accuracy,  and 
are  here  given: 

Appellant's  statement:  "August  29,  1892, 
S.  J.  Walling  and  wife,  Idell  Walling,  of 
Brown  county,  Texas,  executed  to  the  Texas 
Building  &  Loan  Association,  of  Corsicaua, 
Texas,  a  note  for  the  sum  of  $2,250,  payable 
in  sixty  monthly  installments  of  $37.50  each; 
the  first  installment  being  payable  the  Ist 
day  of  October,  1892,  and  the  other  install- 
ments one  each  every  month  thereafter  until 
the  whole  shall  have  been  paid;  providing 
that,  if  any  installment  should  remain  unpaid 
for  ten  days  after  its  maturity,  the  whole  sum 
unpaid  should  become  immediately  due.  and 
that  all  Installments,  when  due  and  unpaid, 
should  bear  10  per  cent  interest  per  annum, 
and  providing  also  for  10  per  cent,  of  the 
amount  due  as  attorney's  fees.  The  note  re- 
cited that  it  was  given  for  labor  and  material 
advanced  by  the  building  and  loan  associa- 
tion for  the  improvement  of  the  homestead  of 
the  said  Walllngs,  in  Brownwood,  Texas.  On 
the  same  day  the  said  Wallinga  and  the  said 
association  entered  into  a  written  contract, 
which  contract,  upon  its  face,  recited  the 
ownership  of  the  homestead  premises  in  the 
Wallings,  and,  further,  that  the  association 
was  to  build  on  said  premises  a  house  (giving 
its  description),  upon  said  premises  (giving 
their  description),  according  to  specifications 
then  agreed  upon.  The  said  contract  further 
recited  upon  Its  face  that  the  Walllngs  should 
keep  said  premises  insured,  as  the  work  pro- 
gressed, making  the  loss  payable  to  the  assocl- 
Atlon,  and  that  the  association  might  cause 
said  premises  to  be  insured,  and  charge  same 
to  the  Wallings,  and,  further,  giving  the  as- 
sociation an  option  to  declare  the  whole  sum 
of  money  due  In  case  the  Walllngs  should  not 
keep  up  said  ins.irance.  Said  contract  fur- 
ther recited  upon  its  face  that  the  Wallings 
were  to  pay  the  association,  or  its  representa- 
tives, the  sum  of  $300  cash,  and  the  further 
sum  of  $2,250  in  monthly  installments,  as 
hereinbefore  set  out  Said  contract  further 
recited  that  the  payment  of  said  money  was 
to  be  secured  by  a  mechanic's  lien  upon  said 
homestead,  and  that  said  premises  were  then 
and  there  conveyed,  in  trust,  to  said  associa- 
tion to  secure  said  money.  The  association 
also  at  the  same  time  entered  into  a  contract 
with  G.  W.  Porter  for  the  building  of  said 
bouse  for  the  sum  of  $1,800,  and  said  Porter 
entered  into  a  bond  with  the  association  for 
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ttie  faithful  performance  of  said  contract 
After  said  house  was  built  the  said  property 
passed  from  the  Walllngs  to  G.  I.  Goodwin, 
and  subsequently  from  Goodwin  to  the  City 
National  Bank  of  Brownwood,  Texas;  and 
said  bank,  before  and  at  the  time  of  the  filing 
of  this  suit  and  trial,  was  In  the  hands  of  a 
receiver,  to  wit,  B.  B.  Paddock.  August  3, 
1894,  the  building  and  loan  association  filed 
suit  in  the  district  court  of  Navarro  county, 
Texas,  against  the  Wallings,  G.  I.  Goodwin, 
the  City  National  Bank  of  Brownwood,  and 
Its  receiver,  B.  B.  Paddock,  alleging  and  set- 
ting out  the  execution  of  the  aforesaid  notes 
and  contract;  setting  forth  the  terms  there- 
of as  before  given;  describing  the  homestead 
property;  and  setting  forth  and  alleging  that 
one  of  the  monthly  installments  of  $37.50  was 
due  and  unpaid,  and  defendants  had  refused 
to  pay  same,  and  the  further  fact  that  the 
association  had  exercised  Its  option  to  de- 
clare the  whole  amount  due;  asking  for  Judg- 
ment for  the  amount  of  all  the  installments 
from  and  after  the  Installment  maturing  on 
the  1st  day  of  August,  ISiH,  amounting  to  the 

sum  of  $— ;  and  praying  for  a  foreclosure 

of  its  lien  on  said  property  to  satisfy  said  In- 
debtedness, including  10  per  celit.  thereon  as 
attorney's  fees.  On  March  22,  1895,  B.  B. 
Paddock,  receiver,  filed  his  first  amended 
original  answer,  verified  as  the  law  re- 
quires, alleging,  among  other  matters,  that  all 
the  recitals  contained  In  the  aforementioned 
notes,  contracts,  and  declarations  were  false 
and  untrue,  4nd  made  for  the  purpose  of 
cloaking,  covering  up,  and  concealing  the  ex- 
action and  collection  by  the  association  of  an 
exorbitant  and  usurious  rate  of  interest  for 
the  investment  and  loan  of  money  by  the  as- 
sociation to  the  Walllngs,  and  that  the  true 
and  real  transactions  between  the  association 
and  the  Walllngs  was  the  loan  and  invest- 
ment for  said  Walllngs  of  the  sum  of  $1,600, 
and  that  the  Walllngs,  at  the  instance  and 
dictation  of  the  association,  had  entered  Into 
said  fictitious  and  fraudulent  contracts  for 
the  purpose  of  cloaking  and  concealing  the 
usurious  purpose  and  intent;  that  the  associa- 
tion advanced  the  sum  of  $1,500,  and  that 
tlie  balance  of  $750  was  for  the  use  and 
forbearance  of  the  $1,500,  and  an  Illegal  and 
usurious  transaction,  and  that  the  Wallings 
and  those  claiming  under  them  had  paid  the 
sum  of  $323  on  said  obligation;  and  tender- 
ing the  balance.  Said  answer,  after  setting 
out  the  usurious  nature  of  the  transaction  in 
detail,  set  up  the  Inability  of  the  association 
to  make  such  contract,  and  tliat  said  home- 
stead could  not  be  incumbered  with  any  lien 
for  the  payment  of  said  attorney's  fees,  l^-lal 
resulted  in  a  judgment  in  favor  of  the  build- 
ing and  loan  association  for  the  entire  number 
and  amount  of  the  said  several  installmeuts 
of  money  sued  for,— principal,  interest,  and 
attorney's  fees,— in  amount,  $1,750.30,  from 
which  judgment  this  appeal  is  prosecuted." 

Addenda  statement  by  appellee:     "Walling 
and  wife,  with  wboui  the  contract  sued  on 
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-was  made,  sold  the  bouse  and  lot  on  which 
the  lien  is  sought  to  be  foreclosed  to  O.  I. 
Goodwin,  June  19,  1893,  and  Goodwin  as- 
sumed the  payment  of  the  note  sued  on. 
Paddock,  appellant,  recovered  the  property 
by  Judgment  from  Goodwin  on  April  28,  189i. 
Walling  and  wife  made  no  answer  to  this 
suit,  and  Goodwin  disclaimed  all  interest  In 
the  property.  Paddocl^  does  not  claim  the 
property  was  his  homestead,  nor  does  he 
claim  the  house  and  lot  inrolved  was  the 
homestead  of  the  National  Bank  be  repre- 
sents as  receiver.  There  was  no  plea  of 
usury  filed  by  Walling  and  wife,  with  whom 
the  contract  was  made.  There  was  no  plea 
of  usury  filed  by  Goodwin,  who  bought  from 
Walling  and  wife." 

(1)  The  evidence  upon  the  trial  Justifies  the 
conclusion:  That  the  transaction  between 
appellee  and  Walling  and  wife  was  a  contract 
on  the  part  of  appellee  to  construct  a  house 
upon  the  property  owned  by  Walling  and 
wife  for  an  agreed  sum,— $2,550.  Three  hun- 
dred dollars  of  this  amount  was  to  be  paid 
In  cash,  and  the  balance  in  60  monthly  in- 
stallments of  $37.50  each.  The  Wallings  ei- 
ecuted  their  note  for  the  $2,250  payable  In 
such  installments,  bearing  10  per  cent,  inter- 
est, and  providing^  for  the  payment  of  attor- 
ney's fees  in  case  c(Hlectlon  had  to  be  forced. 
The  contention  of  appellant  Xs.  that  this  form 
of  contract  was  adopted  merely,  to  cover  a 
loan  of  money  or  the  advancement  of  ^aoney 
and  materials  for  constructing  the  bouse,  ICn^ 
that  a  portion  of  the  principal  was  usurious 
interest.  This  contention  Is  not  sustained  by 
the  evidence.  The  court  below  was  Justified 
In  finding  that  the  contract  was  a  bona  fide 
contract  for  the  erection  of  a  bouse  for  the 
aggregate  amount  of  $2,550,  and  that  there 
was  no  usurious  Interest  embraced  within  the 
said  amount.  (2)  The  appellee  caused  the 
bouse  to  be  built  upon  the  lot  of  Walling  and 
wife  in  accordance  with  the  terms  of  the  con- 
tract. Walling  and  wife  afterwards  sold  the 
house  to  G.  I.  Goodwin,  and  the  deed  from 
Walling  and  wife  to  Goodwin  recites  the  fol- 
lowing consideration:  "Twenty -five  himdred 
dollars  in  hand  paid,  and  the  further  consid- 
eration that  the  said  G.  I.  Goodwin  assumes, 
and  will  pay  o£C  and  discharge,  an  incum- 
brance to  the  Texas  Building  and  Loan  Asso- 
ciation of  Corsicana,  Texas,  for  $1,500."  This 
was  the  true  consideration.  The  title  of 
Goodwin  passed  to  the  City  National  Bank 
of  Brownwood,  and  B.  B.  Paddock  Is  the 
duly-appointed  receiver  of  such  bank.  (3) 
At  the  time  the  contract  was  made  with 
Walling  and  wife,  the  lot  upon  which  the 
house  was  afterwards  built  was  their  home- 
stead. When  they  sold  to  Goodwin  they 
had  no  further  homestead  interest  In  the  prop- 
erty. 

Conclusions  of  Law. 

1.  The  facts,  as  established  on  the  trial, 
failed  to  show  that  there  was  any  usury  In 
the  contract  sued  upon  by  the  plaintiff. 


2.  The  contention  of  appellant  that  attor- 
ney's fees  cannot  be  recovered  in  tills  case, 
because  the  property  was  the  homestead  of 
Walling  and  wife  at  the  time  the  contract 
was  entered  Into,  and  that  It  cannot  be  incum- 
bered for  attorney's  fees,  cannot  be  sustain- 
ed, even  though  the  property  may  not  have 
been  bound  for  the  attorney's  fees  in  the 
bands  of  Walling  and  wife.  WaUing  was 
personally  liable  for  the  attorney's  fees  con- 
tracted, and,  when  be  sold  to  Goodwin,  Good- 
win assumed  the  payment  of  his  contract 
debt  to  the  association;  that  is,  the  amount 
then  remaining  unpaid  ($1,500)  and  this  debt 
became  a  part  of  the  consideration  to  be  paid 
by  Goodwin  for  the  bouse  and  lot,  and  be  can- 
not defeat  Its  enforcement  against  the  prop- 
erty by  showing  that  the  property  was  the 
homestead  of  Walling  and  wife  when  the  debt 
was  originally  contracted.  The  property  was 
not  homestead  at  the  time  of  the  trial,  and 
appellant  was  in  no  attitude  to  urge  its  orig- 
inal homestead  character  as  a  defense  against 
the  enforcement  of  attorney's  fees  against  the 
property.  The  question  of  usury  and  the  re- 
covery of  attorney's  fees  are  the  only  legiti- 
mate questions  involved  in  the  case,  as  pre- 
sented to  us.  We  find  no  error  committed  by 
the  trial  court,  and  the  judgment  will  there- 
fore be  afilrmed.    Affirmed. 


WILUS  et  al.  v.  HUNGER  IMPROVED 
---^  COTTON  MACHINE  MANUF'G 
"  X  CO.  et  al.i 

(Conrt  bt  Civil  Appeals  of  Texas.     May  2, 
1806.) 

FiZTCKBS  —  RiOHT   TO    REMOVE  —  SCTBJECTIO!!    TO 
VBMDOR'8  LlB^f — COKKBCTION  OF  UOHT- 

OAOB— Hdtdai,  Mistake. 

1.  Machinery  necessary  for  the  operation 
of  a  gin  mUl,  but  which  is  not  attached  there- 
to, and  which  may  be  removed  without  injury 
to  the  realty,  is  subject  to  removal  under  a 
chattel  mortgage  executed  for  the  purchase 
price  thereof,  reciting  that  the  proper^  should 
be  conRidered  as  chattels. 

2.  Machinery,  the  purchase  price  of  which 
was  secured  by  chattel  mortgage,  and  which 
was  capable  of  removal  without  injury  to  the 
realty,  does  not  become  subject  to  a  prior  ven- 
dor's lien,  though  it  was  placed  in  the  mill  with- 
ont  the  knowledge  of  the  lien  holder. 

3.  In  an  action  to  foreclose  a  chattel  mort- 
gage on  certain  machinery  placed  in  a  gin  mill, 
it  was  proper  to  permit  the  mortgage  to  be  cor- 
rected so  as  to  mclude  an  article  which  was 
omitted  therefrom  by  mutual  mistake,  the  pur- 
chase price  of  which  was  included  in  no^es  to 
secure  which  the  mortgage  was  given,  even  as 
against  one  who  held  a  prior  vendor's  lietn  on 
the  mill. 

Appeal  from  district  court,  Dallas  coiinty: 
R.  E.  Burke,  Judge.  1 

Action  by  the  Munger  Improved  Cotton  jMa- 
cbine  Manufacturing  Company  against  I '.  J. 
Willis  &  Bro.  and  others  to  reform  and  1  ore- 
close  a  chattel  mortgage.  There  was  a  Ji  idg- 
ment  for  plaintKF,  and  defendants  P.  J.  '^il- 
lls  &  Bro.  appeal.     Afllrmed. 


1  Writ  of  error  denied  by  supreme  court. 
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Morris  &  Crow,  for  appellants.  Coke  & 
Coke,  for  appellee. 

FINLEY,  J.  Appellants'  statement  of  the 
nature  of  the  suit,  and  the  facts  established 
upon  the  trial,  is  substantially  correct,  and  Is 
here  adopted:  "February  20,  1895,  the  Mun- 
ger  Improved  Cotton  Machine  Manufacturing 
Company,  plaintiff  and  appellee,  filed  this  suit 
in  the  district  court  of  Dallas  county,  Texas, 
against  A  Hildebrandt  and  H.  Bohne,  de- 
fendants, on  certain  promissory  notes,  dated 
March  30,  1893,  executed  by  them  to  plaintiff 
for  the  purchase  money  of  certain  machinery 
sold  by  plaintiff  to  said  defendants;  and  fore- 
closure of  mortgage  lien  of  date  March  30, 
1883,  was  asliLed  for  on  said  machinery, 
against  said  defendants,  and  against  P.  J. 
Willis  &  Bro.,  also  made  defendants,  and  al- 
lied to  set  up  some  claim  (uoknown  to  plain- 
tiff) to  said  property.  A  double  box  press 
was  alleged  to  iiave  been,  by  mutual  mis- 
take, omitted  from  said  written  mortgage;  and 
the  court  was  asked  to  reform  the  mort- 
gage so  as  to  Include  it,  and  grant  foreclo- 
sure thereou.  Hildebrandt  &  Bohne  were  du- 
ly cited,  but  filed  no  answer.  P.  J.  Willis 
&  Bro.  filed  answer  March  4,  1895,  and 
amended  answer  May  16,  1895,  wherein  they 
set  up  general  demurrer,  general  denial,  and 
specially  that  about  December  13,  1892,  M. 
Hausman  conveyed  to  Hildebrandt  &  Bohne, 
defendants,  one  acre  of  laud  on  the  L.  M.  Ma- 
son survey,  In  the  town  of  Myersville,  De- 
witt  county,  Texas,  known  as  their  gin  and 
mill  property,  and  took  in  payment  tluree 
notes  of  $500  each,  reserving  a  vendor's  Uen 
on  said  land  to  secure  their  payment,  and 
said  Hausman,  of  even  date  therewith,  for  a 
valuable  consideration  to  him  paid,  sold  and 
transferred  said  notes  to  appellant;  that  in 
March,  1893,  plaintiff  sold  Hildebrandt  & 
Bohne  the  machinery  on  which  foreclosure  is 
sought  in  this  action,  and  it  was  at  once  mov- 
ed on  said  lot  of  land,  and  became  fixtures 
thereon,  and  part  of  the  realty;  tliat  at  that 
time  appellants  did  not  know  said  machinery 
was  moved  thereon,  and  did  not  consent  there- 
to, or  that  It  might  remain  chattels  subject  to 
removal  until  paid  for;  that  in  the  fall  of 
1884  appellants  brought  suit  against  Hilde- 
brandt &  Bohne,  in  the  district  court  of  De- 
witt  county,  on  said  vendor's  lien  notes,  and 
December  18,  1894,  obtained  judgment  for 
the  amount  of  same,  with  foreclosure  of  its 
vendor's  lien  on  said  lot  of  land,— said  ma- 
chinery still  situate  thereon  as  fixtures;  that 
order  of  sale  was  issued  on  said  judgment, 
and  at  a  sale  of  said  lot  of  land  thereunder 
by  the  sheriff,  as  under  execution,  on  the 
first  Tuesday  in  April,  1895,  appellant  be- 
came the  purchaser,  and  is  now  the  owner 
and  in  possession  of  said  lot  of  land,  and  all 
said  machinery  still  situate  thereon.  May 
16, 1895,  the  cause  was  tried  before  the  court, 
and  plaintiff  recovered  judgment  against  A. 
Hildebrandt  and  H.  Bohne  for  its  debt,  $1,- 
157.66,  with  judgment  reforming  said  mort- 


gage so  as  to  include  one  double  box  press, 
and,  as  reformed,  foreclosing  said  mortgage 
lien  against  all  the  defendants  on  aU  said 
property.  At  the  trial  there  was  no  conflict 
in  the  evidence,  and  the  facts,  as  agreed  to 
and  proven,  were  as  follows:  The  Hunger 
Improved  Cotton  Machine  Manufacturing 
Company,  appellee,  read  in  evidence  its  notes 
and  mortgage  executed  by  Hildebrandt  & 
Bohne,  dated  March  30,  1893,  and  establish- 
ed their  debt  and  lien  as  alleged  against 
Hildebrandt  &  Bohne.  Said  mortgage  was 
registered  in  Dewitt  county,  Texas,  May  13, 
1893.  P.  J.  Willis  &  Bro.,  appellants,  read 
agreed  statement  of  their  evidence,  which, 
with  the  testimony  of  Hildebrandt,  establish- 
ed the  following  facts:  December  13,  1892, 
M.  Hausman,  by  his  deed,  conveyed  to  Hilde- 
brandt &  Bohne  the  real  estate  (one  acre  of 
ground  in  Myersville)  on  which  the  machin- 
ery in  controversy  was  afterward  located, 
and  three  notes  of  $500  each  were  giveu  to 
secure  the  purchase  money  of  said  lot  of 
land,  and  a  vendor's  lien  was  reserved  to  se- 
cure their  payment,  which  notes  M.  Haus- 
man at  once  assigned  to  P.  J.  Willis  &  Bro., 
who  in  the  fall  of  1894  sued  Hildebrandt  & 
Bohne  thereon  in  the  district  court  of  Dewitt 
county,  and  December  18,  1894,  obtained 
judgment  thereon  for  $2,100,  foreclosing 
their  vendor's  lien,  and  afterwards  order  of 
sale  was  issued  thereon,  and  said  lot  of  land, 
and  all  fixtures  thereon,  were  sold  thereun- 
der by  the  sheriff  of  said  county  the  first 
Tuesday  in  April,  1895,  at  which  sale  P.  3. 
Willis  &  Bro.,  for  $1,000  bid,  became  the 
purchaser.  That  in  December,  1802,  said 
acre  of  ground  had  on  it  a  two-story  frame 
house  with  gin  and  mill  machinery,  and  had 
long  been  in  use  as  a  gin  and  mill  house, 
and  in  the  spring  of  1893,  such  machinery 
becoming  old,  Hildebrandt  &  Bohne  bought 
said  new  machinery,  on  which  foreclosure 
is  sought  herein,  and  placed  it  on  said  lot 
of  land,  and  displaced  the  old  machinery; 
and  appellants  had  no  notice  of  this  until  the 
fall  of  18!H,  when  they  filed  suit  to  foreclose 
their  vendor's  lien.  The  two  new  gin  stands 
bought  were  placed  on  the  floor  of  the  sec- 
ond story  of  the  house  on  said  lot,  but  were 
not  fastened  to  same,  and  have  since  been 
in  use  ginning  cotton,  and  all  said  new  ma- 
chinery has  occupied  its  appropriate  place 
in  said  house,  and  been  in  use;  but  none  of 
it  has  been  fastened  to  the  )>uilding,  except 
the  shafting  and  pulleys,  which  have  re- 
mained screwed  and  nailed  thereto.  The 
double  box  press  was  bought  at  the  same 
time  with  said  other  new  machinery,  and 
was  intended  to  be  included  in  the  Munger 
Company's  mortgage,  but,  through  oversight 
and  mistake,  was  left  out,  and  this  mistake 
was  not  discovered  until  this  STiit  was  filed. 
This  press  was  set  down  on  the  ground, 
through  a  hole  in  the  floor,  and  rests  on  two 
sills,  which  are  not  bedded  in  the  ground, 
but  laid  on  top  of  it.  The  press  is  not  fasten- 
ed at  the  top,  but  is  braced  on  the  sides  to 
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I  It  In  place,— from  movlDg  while  In  oper- 
«tiuu.  This  machinery  could  all  be  remoyed 
Uraai  the  house  or  land  without  injnry  to 
ciiiiec,  bat  other  maehiuery  would  have  tOi 
tie  jadded  before  its  use  for  .a  gin  and  mill 
<Cor  which  it  has  been  exclusively  nsed  since 
prior  to  Decemlier,  1892)  could  be  restored." 

ABpellants'  first  assignment  of  error 
miegea  that  the  machinery  in  question  had 
fteeu  annexed  to  the  freeh<rfd  as  a  benefit 
*•  it,  and  bad  become  an  accessory  neces- 
sary to  the  enjoyment  of  the  freehold,  and 
SMirjtoak  so  mnch  of  the  realty  that  its  owner- 
«hi]p  rested  with  the  fee  to  the  land,  and 
vras  Dot  subject  to  removal  except  by  con- 
sent. The  machinery  in  question  was  sold 
to  Hiidebrandt  &  Bohne,  March  30,  1893,  and 
».  chattel  mortgage  executed  thereon,  bear- 
ing  date  on  that  day,  to  secure  the  purchase 
maaaey  thereof;  said  mortgage  providing 
that  the  property  should  be  considered  chat- 
ty property,  and  be  taken  possession  of  as 
«uch  by  appellee,  should  default  be  made 
in  the  payment  of  said  purchase  price.  Said 
mortgage  was  made  and  executed  before 
«aid  property  was  delivered  to  Hiidebrandt 
&  Bohne,  and  before  it  was  located  at  its 
presejit  site,  which  was  about  May  lat,— one 
month  after  it  was  purchased.  The  gin 
stand  at  all  times  rested  on  the  floor  of  the 
sec'oud  story  of  the  gin  house,  and  has  never 
in  any  way  been  fastened  to  the  same,  or 
aay  other  part  of  the  building.  All  of  said 
machinery  has  occupied  its  proper  place  in 
the  gin  house,  but  none  of  it  has  ever  been 
fixed  or  fastened  in  any  way  to  the  build- 
ing, except  the  shafting  and  pulleys,  which 
lave  Ijeen  screwed  thereto.  The  double  box 
press  Is  set  down  on  the  ground  through  a 
Iiole  cut  in  the  floor,  and  rests  upon  two 
stOs.  The  sills  are  not  bedded  in  the  ground, 
tmt  simply  laid  on  top  of  it.  The  press  is 
not  fastened  at  the  top,  but  suflSciently 
1>raced  to  keep  it  from  moving  while  being 
■operated.  All  of  the  property  in  question 
«an  be  removed  from  said  building  without 
injuring  the  house  or  the  land  or  the  ma- 
chinery in  the  least,  and  the  building  and 
lot,  without  the  machinery,  would  be  worth 
ma  much  as  $1,900.  The  facts  shown  upon 
the  trial  clearly  evidence  the  intention  that 
the  maclilnery  should  remain  personalty,  and 
not  become  a  part  of  the  realty  until  it 
slioiild  be  paid  for.  It  was  also  clearly 
abuwn  that  there  was  not  such  an  actual  an- 
nexation of  the  machinery  to  the  realty  as 
would  prevent  Its  being  removed  without 
damage  to  the  freehold.  Where  it  is  clearly 
shown,  as  In  this  case,  that  the  Intention  was 
that  the  property  should  remain  chattel,  and 
theze  has  been  no  such  attachment  of  the 
«liattel  to  the  realty  as  would  injure  the 
TFalty  by  the  removal  of  the  chattel,  the 
chattel  should  not  be  regarded  as  a  part  of 
*li«  fealty.  Hutchins  v.  Masterson,  46  Tex. 
SB*;  Ewell,  Flxt.  p.  21;  Meager  v.  Ward 
CPer^  Civ.  App.)  28  S.  W.  824,  and  authorities 
titea;  Blnkley  y.  FoAner  (Iiid.  Sup.)  19  N. 


E.  755;  Eaves  v.  Estes,  10  Kan.  314;  Tifft 
v.  Horton,  53  N.  Y.  377. 

The  second  assignment  of  error  insists  that 
as  appellants  held  a  vendor's  lien  upon  the 
realty  at  the  time  the  machinery  was  placed 
upon  it,  and  the  machinery  was  so  placed 
without  their  knowledge  or  consent,  and 
without  any  agreement  on  their  part  that 
it  should  remain  chattel  until  paid  for,  as 
to  them  it  became  a  part  of  the  realty.  The 
vendor's  lien  notes  held  by  Willis  &  Bro. 
were  made  and  executed  by  Hiidebrandt  & 
Bohne  December  13,  1892,  and  on  the  same 
day  transferred  to  said  Willis  &  Bro.  The 
machinery  In  question  was  bought  from  the 
Hunger  Machine  Company  by  Hiidebrandt 
&  Bohne  March  30,  1893,  when  the  mortgage 
in  question  was  executed,  and  the  machinery 
was,  about  one  month  thereafter,  placed  up- 
on the  real  estate  upon  which  said  lien  ex- 
isted. Willis  &  Bro.  were  fuUy  apprised  of 
Hunger's  chiim  to  the  property  at  the  time 
they  brought  their  suit  to  foreclose  their 
vendor's  lien,  and  long  prior  to  the  time  of 
sale  tliereunder.  The  property  to  which  the 
vendor's  Hen  attached  would  not  be  injured 
by  the  removal  of  the  mackinery.  The  con- 
tention is  that  notwithstanding  the  machin- 
ery should  be  treated  as  personalty,  as  be- 
tween the  Munger  Company  and  Hiidebrandt 
&  Bohne,  as  to  appellants  it  should  be  re- 
garded OS  a  part  of  the  realty.  We  do  not 
think  this  contention  la  based  upon  any 
sound  principle.  By  sustaining  and  apply- 
ing it  in  this  case,  the  Munger  Company 
would  lose  the  security  taken  for  their  ma- 
chinery, and  app^lants  would  have  the  value 
of  the  machinery  added  to  the  realty  upon 
which  their  vendor's  Hen  rested,  without  val- 
uable consideration  paid,  or  any  damage  to 
be  done  to  their  security  by  the  removal  of 
the  machinery.  The  vendees  had  the  right 
to  place  the  machinery  upon  the  lot  without 
forfeiting  the  right  of  its  removal,  so  long 
as  It  conld  be  done  without  injury  to  the 
realty.  As  they  possessed  that  right,  they 
could  incumber  it  with  a  mortgage  to  anoth- 
er, with  snch  right  of  removal  to  satisfy  the 
mortgage  lien.  Harkey  v.  Cain,  69  Tex.  150, 
6  S.  W.  637;  San  Antonio  Brewing  Ass'n  v. 
Arctic  Ice  Machine  Manurg  Co.,  81  Tex.  103, 
16  S.  W.  797;  McJunkin  v.  Dupree,  44  Tex. 
500;  Campbell  v.  Roddy  (N.  J.  Err.  &  App.) 
14  Atl.  279;  Blnkley  v.  Porkner  and.  Sup.) 
19  N.  B.  755;  Crippen  v.  Morrison,  13  Mich. 
24. 

The  third  assigned  error  complains  of  the 
action  of  the  court  in  foreclosing  the  mort- 
gage upon  the  double  box  press,  which,  by 
mutual  mistake  and  oversight,  was  omitted 
from  the  written  mortgage.  The  manner  in 
which  said  double  box  press  was  located  up- 
on the  premises  has  been  hereinbefore  stat- 
ed. The  press  was  sold  to  Hiidebrandt  & 
Bohne  along  *lth  the  balance  of  the  prop- 
erty in  question.  The  purchase  money  there- 
for was  included  in  the  notes  sued  on,  and 
it  was  agreed,  when  said  property  was  pnr- 
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chased,  that  plaintiff  should  bare  a  Uen  on 
the  same,  IneludliiK  said  press,  for  the  pur- 
chase money,  but  through  oversigtat  and  mu- 
tual mistake  said  press  tvas  omitted  from 
the  written  mortgage.  As  between  the  Mun- 
ger  Company  and  Hlldebrandt  &  Bohne,  the 
right  to  correct  the  mistake,  and  foreclose 
the  mortgage  Uen  upon  this  part  of  the  ma- 
chinery, is  clear;  and,  as  appellants  bad 
acquired  no  Uen  upon  it  or  right  in  It.  they 
have  no  rights  which  haye  been  afFected 
by  such  foreclosure.  2  Beach,  Modem  Bq. 
Jur.  i  538  et  seq.;  1  Jones,  Mortg.  S  97.  We 
find  no  errors  committed  upon  the  trial,  and 
the  judgment  Is  atDrmed. 


VAUGHN  T.  MUTUAL  BLDG.  ASS'N. 

(Court  of  Civil  Apiieals  of  Texas.     May  23, 

1896.) 

0SL-RT  —  AsStlMPTIOS  OP  DbBT — PORBCLOSOBB  0» 

Trust  Deei>  — Title  or  Pdrcbasbb— 
Patmext  op  Pkiscii*ai.. 

1.  One  who  assumes  the  payment  of  a  loan 
secured  by  trnst  deed  is  not  entitled  to  be  re- 
lieTcd  from  payment  thereof  by  reason  of  its 
belnK  tainted  with  naury. 

2.  A  purchaser  at  foreclosnre  sale  under  a 
deed  of  trost,  executed  to  secure  both  principal 
and  interest  of  a  usurious  loan,  obtains  title  if 
the  principal  snm  due  was  not  tendered  before 
■ale.  though  the  consideration  may  bare  been 
inadequate. 

Appeal  from  district  court,  Dallas  county; 
B.  K.  Burke,  Judge. 

Action  by  Mutual  Building  Association 
against  W.  L.  Vaughn  to  recover  certain 
land.  Plalntlffi  had  Judgment,  and  defend- 
ant appeals.    Affirmed. 

M.  L.  Dye.  for  appellant  Hill,  Dabnoy 
&  Edmonson,  for  appellee. 

Conclusions  of  Pact 

RAINET,  J.  On  April  20,  1888,  R.  C. 
Ayres  borrowed  of  the  Dallas  Homestead  & 
Loan  Association  $1,000.  being  the  purchase 
money  for  the  property  here  sued  for.  Said 
$1,000  was  secured  by  deed  of  trust  executed 
by  Ayres  and  wife  to  W.  H.  Thompson,  trus- 
tee. Said  note  was  conditioned  on  pay- 
ment of  $1  per  share  per  month  on  10  shares 
of  stock  of  the  said  Dallas  Homestead  & 
Loan  Association,  Series  D,  owned  by  Ayres, 
and  on  the  payment  of  Interest  at  the  rate 
of  10  per  cent,  per  annum  ou  said  $1,000  un- 
til the  maturity  of  said  stock  at  the  value  of 
$100  per  share.  On  this  transaction  a  pre- 
mium of  $80  was  charged  or  deducted.  Said 
note  and  deed  of  trust  recited  that  said  10 
shares  of  stock  were  also  pledged  aa  collat- 
eral security  for  said  debt.  On  this  loan 
payments  were  made  as  follows:  On  stock 
to  January  1,  1801.  $440;  on  Interest  to  Jan- 
nary  1.  1891,  $283.90,— total  paid.  $72.1.00.  On 
July  6,  1803,  on  account  of  default  in  pay- 


ments, said  deed  of  trast  was  foreclosed,  aad 
the  land  bought  in  by  appeUee.  There  is  m. 
cimiUct  in  th«  evidence  as  to  whether  notice 
of  this  sale  was  posted  and  remained  po«tetf 
tar  10  days,  as  required  by  said  deed  of 
trnst.  There  is  no  evidence  that  said  lO 
shares  of  stock,  Series  D,  had  matured  at 
the  date  of  said  sale,  or  that  said  stock  was 
•old  out  or  appropriated.  On  Septenabcr  7, 
1888,  Ayres  and  wife  borrowed  of  tl*  Mu- 
tual Building  AssoclB.tion  $1,600.  From  tkis 
sum  $220  was  deducted  as  premium.  A  Bote 
was  executed,  bearing  10  per  cent,  per  an- 
num Interest,  payable  in  monthly  install- 
ments, and  conditioned  on  the  payment  <tt 
monthly  InstaUments  on  15  shares  of  stock. 
Said  note  was  secured  by  deed  of  trust  exe- 
cuted by  said  Ayres  and  wife  to  H.  C.  Ste- 
phenson, trustee,  conditioned  in  the  vsnaP 
form.  On  this  loan  tttere  was  paid  on  stock: 
to  May  20,  1893,  $710;  interest  paid  to  Ma.r 
20,  1803,  $483,— total  paid,  $1,195.  On  April 
10,  18&1,  said  loan  being  nearly  one  year  in 
default,  at  a  regular  meeting  of  the  directors 
of  the  Mutual  Building  Association,  tliey- 
passed  the  foUowlng  resolution:  "ResoIveA. 
that  in  the  case  of  the  $1,500  loan  made  by- 
the  Mutual  Building  Association  to  R.  CL 
Ayres,  and  assumed  by  W.  L.  Vaugtan.  tbc 
amounts  paid  on  stock  in  Scries  A  sball  be 
credited  on  the  indebtedness  of  said  parties 
to  the  association,  as  of  date  of  closing  said 
Series  A,  August  31,  1893,  and  that  saJit 
credits  he  applied,  first  to  the  payment  of 
fines  and  stock  dues  then  accrued,  and  the- 
balance  to  the  payment  of  said  note  and  in- 
terest; and,  default  having  been  made  in 
the  payment  of  interest  on  said  note  for 
more  than  six  months  i«-ior  to  August  31^ 
1893,  and  also  in  the  payment  of  &ae»  «•» 
stock  due  for  a  like  period,  said  Bote  I» 
hereby  declared  due,  aud  the  attorney  fe  ^^ 
rected  to  collect  the  same,  by  suit  or  forr 
closure."  On  August  8, 18!«,  the  trustee  iro- 
U<.M-  tills  deed  of  trust  sold  the  said  premises 
to  the  Mutual  Building  Association  for  $iaO 
cash,  and  executed  a  deed  to  it,  recitiii^  de- 
fault, request  to  seU,  and  compliance  Got  all 
things  with  the  terms  and  conditions  of  ssid 
trust  deed.  The  indebtedness  due  tl>e  Cblta* 
Homestead  &  Loan  Association'  before  tbe 
sale,  under  tlie  deed  of  trast  eeourfug:  tlie 
same,  was  duly  transferred  to  the  ^totaal 
Building  Association,  appellee  herein.  On 
June  1,  1889.  Ayres  and  wife  conveyed  said 
premises  to  W.  L.  Vaughn,  appellant  part  ef 
the  consideration  being  the  amount  dwr  «n 
the  two  loans  heretofore  mentioned.  SSaaa 
after  the  sale  of  July,  1893,  the  associiitioB 
offered  to  let  Vaughn  have  the  property  ImiHs. 
if  he  would  pay  what  he  owed  it.  About 
January,  1894,  Vauglm  contracted  a  safe  of 
the  property  to  one  ElUott.  Vaughn  naked  tlie 
association  for  a  statement,  but  it  XinTed  to 
furnish  such  statement  for  about  a  month,,  ana 
by  that  time  Elliott  refused  to  close  the  trade. 
After  the  contract  of  sale  with  Elliott  fclB 
through,  the  association  told  Vaugbit  that  M 
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he  would  sell  the  property  he  could  have  all 
above  what  he  owed  them.  Vaughn  did  not 
offer  to  pay  the  association  any  amount  at  all, 
as  he  had  nothing  to  offer.  When  Vaughn 
bought  the  premises  from  Ayree  and  wife,  he 
was  duly  Informed  of  the  amount  due  by 
Ayres  to  the  association.  The  premises  were 
worth  about  $2,500  at  the  time  of  sale.  No 
fraud  was  perpetrated  by  the  association  upon 
Vau^m  In  the  sale,  nor  was  there  any  Ir- 
regularity In  the  sales  uhder  the  trust  deeds. 
The  transactions  between  the  associations  and 
Ayres  were  usurious,  but  at  the  time  of  the 
sales  tmder  the  trust  deeds,  deducting  Inter- 
est entirely,  there  was  still  due  of  the  original 
principal  about  $270.  This  action  was  brougbt 
by  appellee  to  recover  of  Vaughn  the  land  In 
controversy.  Vaughn  pleaded  that  there  had 
not  been  notice  given,  posted  at  the  court- 
house door,  of  the  sale  under  the  first  mort- 
gage, that  the  price  for  which  said  property 
was  bid  In  was  greatly  inadequate,  that  the 
contract  was  usurious,  and  that  payments  had 
been  made  to  more  than  cover  the  principal  of 
said  loans;  and  prayed  for  a  cancellation 
and  setting  aside  of  said  sales  under  said 
trust  deeds,  etc.  To  this  answer  special  de- 
murrers were  Interposed  by  plaintiff,  and,  as 
to  the  plea  of  usury,  were  sustained. 

Ck>ncIu8ionB  of  Law. 

1.  Appellant  complains  of  the  action  of  the 
court  In  sustaining  the  exceptions  to  the  plea 
of  usury.  By  an  examination  of  the  record, 
we  find  that  the  court  heard  testimony  cov- 
ering the  entire  transaction.  Under  the  plead- 
ings of  appellant.  It  was,  technically,  error  for 
the  court  to  have  sustained  said  plea;  but,  the 
evidence  showing  that  the  assumption  of  the 
Indebtedness  due  by  Ayres  to  the  association 
was  a  part  of  the  consideration  for  the  prem- 
ises sold  by  Ayres  to  appellant,  the  action  of 
the  court  in  failing  to  overrule  the  demurrer 
Is  Immaterial,  as,  under  the  state  of  facts  as 
shown  by  the  evidence,  appellant  was  not  en- 
titled to  be  relieved  from  payment  of  any  part 
of  the  contract  by  reason  of  Its  being  tainted 
with  usury.  Johnson  v.  Association,  2  Tex. 
Civ.  App.  499,  21  S.  W.  961;  Maloncy  v.  Ea- 
heart,  81  Tex.  284,  16  S.  W.  1030;  1  Jones, 
Mortg.  f  644;  Stephens  v.  Muir,  8  Ind.  352; 
De  Wolf  V.  Johnson,  10  Wheat.  303;  Frost  v. 
Shaw,  10  Iowa,  492;  Maher  v.  Lanfrom,  88  111. 
521. 

2.  There  can  be  no  question  as  to  the  regu- 
larity of  the  sale  made  September  7,  1!^ 
under  the  deed  of  trust  to  secure  the  payment 
oi  the  $1,.5U0.  There  still  being  due,  at  that 
time,  after  deducting  all  the  amounts  paid 
thereon,  a  part  of  the  original  sum  loaned, 
and  no  tender  of  the  amount  due  having  been 
made,  such  sale  conveyed  the  title  to  the  as- 
sociation, although  the  consideration  may 
have  heea  Inadequate.  Hemphill  v.  Watson, 
60  Tex.  679;  Goldfrank  T.  Young,  64  Tex.  440; 
1  Jones,  Mortg.  620. 

3.  The  evidence  supports  the  judgment,  and 
it  Is  affirmed. 


MULCAHY  et  al.   v.   STATE. 

(Court  of  Civil  Appeals  of  Texas.     June  13, 

1S9C.) 

Trial — Spbcial  Vbhdict — Scfficibhct. 

Where  a  case  is  submitted  to  a  jury  on- 

der*  special  issues,  the  court  must  submit  every 

material  issuable  fact. 

Appeal  from  district  court,  Harrison  coun- 
ty; W.  J.  Graham,  Judge. 

Action  by  the  state  of  Texas  against  M.  J. 
Mulcahy  as  principal,  and  others  as  sureties, 
on  a  liquor  dealer's  bond.  From  a  Judgment 
for  plaintiff,  defendants  appeal    Keversed. 

L.  P.  Wilson,  for  appellants. 

LIGHTFOOT,  C.  J.  This  was  a  suit  Insti- 
tuted in  the  district  court  of  Harrison  county 
by  John  H.  Carter,  district  attorney,  and  M.. 
P.  McGee,  county  attorney  of  Harrison  coun- 
ty. In  the  name  of  the  state  of  Texas,  for  the 
use  and  benefit  of  Harrison  county,  against 
appellants,  to  recover  the  penalty  of  $i)UO  for 
the  alleged  violation  of  one  of  the  conditions 
of  a  liquor  dealer's  bond  given  by  M.  J. 
Mulcahy,  principal,  and  Albert  WiUiams  and 
J.  Grossman,  sureties.  Judgment  was  ren- 
dered in  the  court  below  in  favor  of  appel- 
lee, upon  the  bond,  from  which  Mulcahy  and 
the  sureties  on  his  bond  have  appealed  to  this 
court 

The  questions  Involved  In  this  case  have 
been  fully  discussed  by  this  court  in  the  case 
of  Merzbacher  v.  State  (decided  by  us  at  the 
present  term)  36  S.  W.  308.  The  court  in  this 
case,  as  In  the  case  above  cited,  submitted 
the  questions  involved  to  a  jury,  under  spe- 
cial issues,  but  failed  to  submit  to  the  Jury  all 
the  material  Issues  necessary  to  be  found  In 
order  to  authorize  a  Judgment  against  appel- 
lants. Where  a  cose  is  submitted  to  a  Jory 
under  special  issues,  It  Is  necessary  for  the 
court  to  submit  every  material  issuable  fact 
for  the  determination  of  the  Jury.  We  deem 
it  unnecessary  to  enter  into  a  fuller  discussion 
of  the  questions  than  we  have  done  In  the 
case  of  Merzbacher  v.  State,  referred  to 
above,  which  involves  the  material  questions 
here  presented.  For  the  error  of  the  court 
above  hidlcated.  the  Judgment  is  reversed,  and 
the  cause  remanded  for  a  new  tiiaL  Reversed 
and  remanded. 


BONNER  V.  BRADI^Y. 

((jourt  of  Civil  ApiwHis  of  Texas.     June  13, 
1886.) 

Action  roa  Mbdioal  Sekviccs— Implied  PaoMisa 
TO  Pat. 
In  an  action  for  medical  services  it  ap- 
peared that  plaintiff  was  not  in  the  actaal  prac- 
tice of  medicine:  that  he  was  closely  related 
to  defendant's  family,  and  the  families  of  the 
parties  were  on  the  most  intimate  terms;  that 
most  of  the  time  plaintiff  made  defendant's 
home  a  general  stopping  place  for  rpRt.  etc: 
and  that  it  was  under  such  circamstances  that 
plaintiff    prescribed    for    defendant's    family. 
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The  court  charged  that,  if  plaintifTs  demand 
was  just,  he  was  entitled  to  recover,  and  that, 
if  it  was  not  ^ust  and  due,  but  was  contrary  to 
law  and  equity,  the  jury  should  find  for  de- 
fendant. Held,  that  it  was  error  to  refuse  a 
special  charge  asked  by  plaintiff  on  the  ques- 
tion of  implied  contract. 

Error  from  Freestone  county  court;  A.  6. 
Anderson,  Judge. 

Action  by  J.  T.  Bonner  against  J.  T.  Brad- 
ley on  an  account  for  medical  services  ren- 
dered  by  plaintiff  for  defendant  There  was  a 
Judgment  in  favor  of  defendant,  and  plain- 
tiff brings  error.    Beversed  and  remanded. 

J.  R.  Bell,  for  plaintiff  in  error. 

RAINBT,  J.  This  is  a  suit  by  plaintiff  In 
error  to  recover  of  defendant  In  error  for  med- 
ical services  rendered  defendant  in  error's 
daughter,  which  plaintiff  In  error  alleged  in 
his  petition  were  rendered  at  the  instance  and 
request  of  defendant  in  error.  Defendant 
answered,  denying  that  he  owed  plaintiff 
anything,  and  that  plaintiff  was  not  in  the 
active  practice  of  medicine  at  the  time  such 
services  were  alleged  to  have  been  rendered; 
that  plaintiff  was  closely  related  to  the  fam- 
ily of  defendant  by  consanguinity  and  affinity, 
and  the  families  were  upon  the  most  inti- 
mate terms;  that  for  30  or  40  years  plaintiff 
and  defendant  extended  hospitalities,  courte- 
sies, and  favors  to  each  other  in  the  way  of 
kindnesses  and  substantial  benefits,  without 
charges  or  any  kind  of  legal  obligation  from 
one  to  the  other,  and  especially  about  the 
times  of  the  rendering  of  such  services;  and 
that  a  greater  part  of  the  time  plaintiff  made 
defendant's  home  a  general  stopping  place  for 
rest,  recreation,  and  refreshments,  and  It  was 
at  these  times,  and  on  these  occasions,  and 
under  these  circumstances,  that  said  plaintiff, 
as  defendant  then  thought  and  believed,  and 
was  so  impressed,  acting  as  much  or  more  In 
the  capacity  of  a  friend  than  as  a  physician, 
examined  and  prescribed  for  the  family  of 
defendant  when  Indisposed.  The  evidence 
shows  that  the  services  of  plaintiff  In  error 
were  rendered  as  stated  in  his  account,  and 
also  further  shows  that  the  relation  exist- 
ing between  the  parties  was  as  stated  in  de- 
fendant in  error's  answer,  and  that  their  con- 
duct and  transactions  with  each  other  were 
the  same  as  alleged.  On  the  trial  the  court 
gave  a  general  charge  to  the  jury  to  the  ef- 
fect that,  if  plaintiff's  demand  was  just  and 
due,  he  would  be  entitled  to  recover,  and, 
further,  that  if  they  did  not  believe  such  ac- 
count was  just  and  due,  and  was  contrary  to 
law  and  equity,  then  they  should  find  for  de- 
fendant. The  plaintiff  asked  a  special  charge 
upon  the  question  of  implied  contract,  which 
the  court  refused  to  give.  We  think,  under 
the  circumstances,  the  court  failed  to  properly 
charge  the  Jury.  When  services  are  per- 
formed at  the  request  of  a  party,  the  law 
will  imply  a  promise  to  pay  the  reasonable 
value  thereof,  unless  such  request  be  made 
and  acceded  to  as  a  gratuitous  favor.  "That 
the  service  for  which  plaintiff  seeks  to  recov- 


er was  done  under  an  Implied  promise  that  be 
should  be  paid  for  it  may  be  rebutted  by  evi- 
dence that  the  relation  between  the  parties 
waa  such  as  to  exclude  the  inference  that  they 
were  dealing  on  a  footing  of  contract."  Pot- 
ter V.  Carpenter,  76  N.  Y.  167;  Meyer's  Ap- 
peal, 112  Pa.  St.  290,  8  AU.  811;  3  Am.  & 
Eng.  Bnc.  Law,  p.  61.  In  Taylor  v.  Deseve, 
81  Tex.  246,  16  S.  W.  1008,  the  coiul:  says 
"that  it  is  a  settled  principle  of  law  that  a 
promise  to  pay  will  not  be  implied  contrary 
to  the  Intention  of  the  parties,"  citing  Lipp- 
man  v.  Tlttmann,  31  Mo.  74.  If,  at  the  time 
the  services  were  performed  by  plaintiff  in 
error,  it  was  not  the  Intention  of  the  parties 
that  charges  should  be  made  for  such  services, 
then  defendant  in  error  would  not  be  liable 
therefor.  As  the  law  applicable  to  the  facta 
of  the  case  was  not  given  to  the  Jury  in  the 
charge  of  the  court,  the  judgment  will  be  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


ADAMS  et  al.  v.  PARDUB.t 

(Court  of  Civil  Appeals  of  Texas.     April  11, 
1896.) 

ExcnANOK  OF  Pkopkktv— Rescission  or  Costr*ct 

—  Ckrtificatr  or   Acknowlkdombnt — Snrri- 

I      ciENCY  —  JlARKii:n  Woman  — ExAMiSATios — IK- 

M^CENT   FDKI'BASKK, 

1.  One  who  bad  ample  onnortuoity  to  exam- 
,  ini»  1  he  Koods  in  exchange  for  which  he  convey- 
I  ed  land  cannot  have  the  deed  rescinded  be- 
•  caiiso  he  overvalued  the  goods. 

2.  Rev.  St.  1879,  art.  4.*?0i).  requires  that 
the  certi.O'.'ate  of  au  officer  must  show  that  the 
person  Duikiug  uii  i'cknowlcd«iiii'ut  was  known 
to  him  to  be  the  gnintor  in  the  conveyance,  or 
that  proof  of  thai  fuct  was  made  before  him. 
Held,  that  a  certificate  copied  from  the  statute, 
and  reciting.  "Personally  appeared  before  me 
J.  A.  and  N,  A.,  his  wife,  both  known  to  me 

(or  proven  to  me  on  the  oath  of  )  to  be 

the  persons  whose  names  are  subscribed,"  etc., 
was  sufficient,  as  it  was  evident  that  the  officer 
intended  to  certify  that  the  parties  to  the  deed 
were  known  to  him,  and  the  parenthetical 
clause  could  be  rejected  as  surplusage. 

3.  It  is  not  necessary  that  an  officer  taking 
the  acknowledgment  of  a  married  woman 
should  askj  in  the  words  of  the  statute,  wheth- 
er "she  wished  to  retract  it."  It  is  sufficient 
if  he  elicits  from  her  that  It  was  her  present 
purpose  to  willingly  execute  the  instrument 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dlllard,  Judge. 

Action  by  Nancy  Adams  and  another 
against  D.  C.  Pardue  to  set  aside  a  certain 
deed.  There  was  a  judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Dlllard  &  Muse  and  M.  H.  Gamett,  for  ap- 
pellants. Abemathy  &  Beverly,  for  appel- 
lee. 

LIGHTFOOT,  C.  J.  This  suit  was  brought 
by  appellants  against  appellee  to  rescind  and 
set  aside  a  deed  executed  by  them  for  32 
acres  of  land  to  appellee,  on  the  11th  day  of 
February,  1893;  and  they  set  up,  as  ground 

>  Writ  of  error  denied  by  supreme  court. 
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therefor,  that  plaintiffs  are  husband  and 
wife,  and  have  a  family;  that  the  land  was 
a  -part  of  their  homestead,  and  the  separate 
property  of  appellant  Nancy  Adams;  that 
the  deed  was  obtained  by  frand ;  that  it  was 
never  acknowledged  or  executed  by  the  wife 
as  a  doed,  but  was  nnderstood  by  her  to  be 
a  mortgasre.  The  case  was  tried  liefore  the 
court,  without  a  jury,  and  the  facts  proved 
Justify  the  conclusions  that  the  32  acres  of 
land  sued  for  was  community  property  be- 
tween plaintiff  Nancy  Adams  and  her  hus- 
band, John  Adams,  and  was  a  part  of  their 
homestead,  and  about  February  11,  18d3, 
they  entered  into  a  trade  with  appellee, 
whereby  they  deeded  to  him  the  32  acres 
of  land,  for  the  consideration  of  appellee's 
half  interest  in  a  stock  of  drugs  and  house 
and  lot  in  the  town  of  Nevada,  and  $260  in 
money,  (50  of  which  was  paid  in  cash,  leav- 
ing the  balance  due  them  on  such  transaction 
$210;  that  appellants,  after  the  trade,  retain- 
ed possession  of  the  32  acres  of  land,  and, 
at  the  time  of  the  trial,  the  rents  of  said 
land  for  the  year  1894,  in  their  hands,  had  de- 
creased the  balance  due  them  from  $210  to 
$00.  The  court  below  rendered  its  judgment 
in  favor  of  appellee  for  the  land  and  costs, 
and  in  favor  of  appellants  for  $90,  the  bal- 
ance due  them,  from  which  they  have  ap- 
pealed. 

We  adopt  the  conclusions  of  fact  found 
by  the  court  below,  so  that  each  of  the  pfir- 
tles  may  have  the  full  benefit  of  them.  As 
the  appeal  to  this  court  Is  based  mainly  on 
the  facts,  we  will  treat  them  more  in  detail 
under  the  different  assignments  of  error. 

1.  Under  the  third,  fourth,  twentieth, 
twenty-fourth,  twenty-fifth  twenty-si.\th, 
twenty-second,  and  thirty-first  assignments 
of  error,  appellants  present  two  propositions, 
which  are  as  follows:  (1)  "That  portion  of 
the  third  finding  by  the  court  wherein  he 
finds  that  the  value  of  the. house  and  lot 
was  seven  hundred  dollars,  but  that  they 
were  not  separately  valued  in  the  trade,  but 
were  lumped,  is  erroneous,  because  the  proof 
shows  that  In  the  trade  the  Interest  of  de- 
fendant in  the  house  and  also  the  stock  of 
drups  was  placed  at  seven  hundred  dollars. 
Such  finding  is  also  erroneous  wherein  the 
court  finds,  as  a  matter  of  fact,  that  plain- 
tiffs did  not  exclusively  rely  upon  the  rep- 
resentations of  Pardue  as  to  the  value  of  the 
house  and  lot  and  stock  of  drugs,  because 
such  finding  Is  unsupported  by  the  proof." 
(2)  "Where,  In  an  exchange  of  property, 
one  of  the  parties  is  ignorant  of  the  value 
of  the  property  that  he  is  to  receive  in  the 
trade,  and  the  other  has  knowledge  of  such 
value,  and  makes  representations  in  regard 
thereto  which  are  shown  to  be  false,  and 
which  are  relied  on  by  the  other  party  to  the 
transaction,  equity,  at  the  instance  of  the 
Injured  party,  will  rescind  the  trade,  where 
the  paities  are  placed  in  the  same  position 
occupied  by  them  prior  to  the  trade." 

Under  the  first  proposition  ^bovc,  the  as- 


signments on  which  it  is  b^ed  cannot  be 
maintained  under  the  facts  proved,  for  the 
reason  that  the  appellants  both  knew  the 
property  for  which  they  were  trading.  They 
had  ample  opportunity  to  have  examined  it 
if  they  had  desired  to  do  so,  and  place  a 
correct  valuation  upon  the  same.  If  they 
valued  it  higher  than  they  should  haye  done, 
it  was  their  own  fault;  and,  if  they  have 
suffered  by  reason  of  such  overvaluation, 
they  have  only  themselves  to  blame.  The 
parties  were  on  the  trade  for  a  sufficient 
length  of  time  to  have  enabled  appellante  to 
have  correctly  estimated  the  value  of  the 
property,  and  no  obstructions  seem  to  have 
been  placed  in  their  way  In  making  a  fair 
estimate  of  it.  If  appellants  were  diisap- 
polnted  in  their  belief  that  they  could  make 
money  more  rapidly  in  handling  a  stock  of 
drugs  in  a  small  town,  when  they  knew  noth- 
ing about  the  business,  it  is  a  misfortune, 
against  which  the  courts  cannot  grant  them 
relief.  The  facts  clearly  indicate  that  the 
findings  of  the  court  upon  the  subject  of 
valuation  were  correct. 

The  second  proposition  above  cannot  be 
maintained  under  the  facts  in  this  case,  be- 
cause it  is  not  shown  that  there  were  any 
fraudulent  concealments  by  the  appellee  in 
regard  to  the  value  of  his  property;  but 
appellants  had  ample  opportunity  to  hare 
ascertained  the  value  of  it,  and,  if  they  did 
not  do  so,  it  was  their  own  fault 

2.  Under  the  seventh,  ninth,  tenth,  eight- 
eenth and  twenty-seventh  assignments  of  er- 
ror, appellants  present  this  proposition:  "An 
instrument  which  is  upon  its  face  an  abso- 
lute deed  may  be  shown  to  be  a  mortgage. 
In  this  case  the  deed  from  appellants  to  ap- 
pellee is  shown  to  have  been  a  mortgage,  and 
appellants  should  have  been  permitted  to 
redeem  the  land;  or,  as  the  land  was  the 
homestead  of  api>ellants,  such  mortgage  in 
the  form  of  a  deed  should  have  been  de- 
clared void."  We  are  not  prepared  to  deny 
the  correctness  of  the  legal  proposition  aa- 
nounced  above,  if  there  were  facts  upon 
which  to  base  it;  but  the  conclusions  of  tact 
found  by  the  court  below,  based  upon  ample 
testimony,  show,  beyond  question,  that  the 
instrument  which  appellants  made  to  ap- 
pellee was  an  absolute  deed,  and  not  a  mort- 
gage. 

3.  Under  the  sixteenth,  seventeentli,  and 
twenty-ninth  assignments  of  error,  appel- 
lants present  the  following  propositions:  (1) 
There  was  no  such  delivery  of  the  deed  frum 
appellants  to  appellee  for  the  land  in  coatro- 
versy  as  would  fix  title  to  it  in  him.  (2)  "The 
delivery  of  the  deed  by  the  grantor  to  the 
grantee,  while  either  the  grantor  or  grantee 
has  under  consideration  whether  a  good  and 
sufficient  title  will  vest  in  the  grantee  in  the 
laud  mentioned  under  such  deed.  Is  not  a 
sufiicicnt  delivery  of  the  deed;  and,  nnder 
such  facts,  the  deed  would  not  be  placed  in 
escrow."  In  the  first  place.  It  was  showo 
that  the  deed  was  delivered.   The  testimoDy 
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did  not  tend  to  show  merely  a  delivery  of 
the  deed  In  escrow,  but  it  clearly  bIiowb 
that,  when  the  deed  was  executed  by  the 
appellants.  It  was  executed  for  absolute  de- 
llyery,  and  It  was  sufficient  to  pass  the  title. 

4.  Und«r  the  fifth,  sixth,  eighth,  tenth, 
twelfth,  fifteenth,  sixteenth,  thirty-second, 
thirty-third,  and  thirty-fourth  asslgnmenta  of 
error,  appellants  lay  down  the  following  prop- 
Mittens:  (1)  "Where,  In  the  certificate  of  ac- 
knowledgment of  a  deed,  the  officer  certifies 
that  the  grantors  were  well  known  to  blm,  or 
proved  to  him  «n  the  oath  of  some  person, 
whose  name  Is  left  blank,  to  be,  etc.,  such  ac- 
knowledgment Is  void,  and  no  title  will  be 
conveyed  to  the  grantee  to  the  land  described 
In  such  deed;  and  especially  la  this  true  if 
the  land  so  conveyed  is  the  homestead  of 
the  grantors  or  the  separate  property  of  the 
wife."  (2)  "If  the  certificate  ot  a  married 
woman  to  a  deed  conveying  her  homestead  or 
separate  property  is  in  pi-oper  form,  yet,  if 
In  fact  such  certificate  does  not  speak  the 
truth,  and  such  acknowledgment  was  not 
properly  taken,  and  If  frand,  imposition,  and 
false  representations  entered  into  the  trans- 
action on  the  part  of  the  grantee,  such  deed 
would  be  invalid  as  between  the  grantors 
and  grantee."  (3)  "Although  a  proper  cer- 
tiflcate  be  attached  to  the  deed  of  the  wife 
attempting  to  convey  the  separate  property 
or  the  homestead,  it  may  be  avoided  by  her 
If  It  does  not  speak  the  truth,  or  the  acknowl- 
edgment was  obtained  by  fraud;  provided  the 
purchaser  is  chargeable  with  notice  of  either 
of  these  facts  before  the  payment  of  the  pur- 
chase money."  (4)  "That  when  Mrs.  Adams 
acknowledged  the  deed  to  appellee,  If  she 
was  then  under  the  impression  that  such  deed 
and  such  acknowledgment  were  only  to  take 
effect  provided  she  could  make  title  to  th« 
land  In  controversy,  and  If  it  afterwards 
transpired  that  she  could  not  make  such  ti- 
tle, then  the  acknowledgment  to  such  deed 
would  be  insufficient  to  convey  title  to  the 
appellee  to  the  land  in  controversy."  (5)  "If, 
when  Mi-s.  Adams'  acknowledgment  was 
taken  to  the  deed  from  herself  and  husband 
to  the  appellee,  she  then  believed  that  she 
and  her  husband  would  have  the  right  to  re- 
deem said  land,  then  such  deed  would  be  inef- 
fectual to  pass  title  to  appellee." 

Under  these  propositions,  appellants  present 
the  CMily  serious  controversy  In  the  case.  The 
deed  from  appellants  to  appellee  was  in  the 
nsual  form,  and  the  certificate  of  the  acknowl- 
edgment attached  thereto  was  as  follows: 
"The  State  of  Texas,  Ckiunty  of  Collin.  Before 
me,  J.  T.  Lacy,  Justice  of  the  peace  and  ex  of- 
ficio notary  public  in  and  for  tike  county  of 
Collin,  state  of  Texas,  on  this  day  personally 
appeared  before  me  J.  K.  Adams  and  N.  A. 
Adaius,  his  wife,  both  known  to  me  (or  prov- 
en to  me  on  the  oath  of )  to  be  the  per- 
sons whose  names  are  subscribed  to  the  fore- 
going Instrument,  and  acknowledged  to  me 
that  they  executed  the  same  for  the  purposes 
and  considerations  therein  expressed;  and  the 


said  N.  A.  Adams  having  been  examined  by 
me  privily  and  apart  from  her  husband,  and 
having  the  same  fully  explained  to  her,  sbe^ 
the  said  X.  A.  Adams,  aduiowledged  the  same 
to  be  her  act  and  deed,  and  declared  that  she 
had  willingly  signed  the  same  for  the  pur- 
poses and  considerations  therein  expressed, 
and  that  she  did  not  wish  to  retract  it  Giv- 
en under  my  hand  and  seal  of  office,  this  the 
11th  day  of  February,  1S93.  [U  S.]  J.  T. 
Lacy,  Justice  of  the  Peace  and  Ex  Officio 
Notary  Public."  The  above  form  was  copied 
from  the  statute.  The  words  inclosed  in  the 
marks  are  not  parenthetical,  and  the  proper 
marks  should  be  brackets,  as  it  was  clearly 
intended  that  tbe  words  should  form  no  part 
of  the  certificate  unless  some  other  part.  In- 
cluding the  bracket  marks,  should  be  strick- 
en out,  and  the  blank  Inclosed  in  brackets 
filled  with  the  name  of  the  person  who  proved 
the  Identity  of  the  grantor.  We  fully  recog- 
nise the  law  to  be  settled  that,  since  the  Re- 
vised Statutes  went  into  efTect,  the  certificate  , 
of  the  officer  must  show  that  the  person  mak- 
ing the  acknowledgment  was  known  to  him 
to  be  the  grantor  in  the  conveyance,  or  that 
proof  of  the  fact  was  made  before  him.  Da- 
vidson V.  WlUlngford,  88  Tex.  (K23,  32  S.  W. 
1030,  citing  McKle  v.  Anderson,  78  Tex.  207,14 
8.  W.  576.  Under  this  rule,  does  the  certificate 
of  acknowledgment  above  show  either  of 
these  facts?  Under  a  similar  acknowledg- 
ment in  the  case  of  Farrell  v.  Association  (Tex. 
Civ.  App.),  reported  in  30  S.  W.  814,  it  was 
held  by  Garrett,  0.  J.,  that  the  words  includ- 
ed in  brackets,  "or  proven  to  me  on  the  oatb 

of  ,"  could  be  considered  by  the  court 

as  surplusage,  under  the  rules  indicated  by 
the  supreme  court  in  Gray  v.  Kauffman,  82 
Tex  «6,  17  S.  W.  513;  Talbert  v.  Dull,  70 
Tex.  678,  8  S.  W.  530.  It  is  evident  from  an 
inspection  of  the  certificate  of  the  officer  tak- 
ing the  acknowledgment  that  he  simply  neg- 
lected to  strike  out  tbe  words  contaiaed  in 
tbe  brackets.  Under  such  circumstances, 
could  they  be  considered  as  effective  as  If 
contained  in  the  body  of  the  certificate  with- 
out the  marks?  We  think,  under  a  fair  con- 
struction of  tbe  language  of  the  certificate  as 
It  stands,  that  it  is  evident  the  officer  Intended 
to  certify  that  tbe  parties  to  the  deed  wero 
known  to  him,  and  that  be  did  not  intend  to 
indicate  that  they  were  proved  to  be  the  par- 
ties named  by  any  person  or  persons,  because 
the  marks  are  left  In  the  certificate,  which 
have  the  effect  of  cutting  off  those  words 
from  the  balance  of  the  certificate.  They  are 
simply  left  blank,  and  may  be  treated  as  sur- 
plusage. 

Under  the  second  proposition  above,  we 
think  it  was  clearly  shown  that  the  certificate 
of  the  officer  substantially  speaks  the  truth; 
that  the  acknowledgment  was  properly  taken; 
and  that  no  fraud  or  Imposition  or  false  rep- 
resentations entered  into  it  on  tbe  part  of  the 
grantee.  Certainly,  there  was  no  collusion 
shown  between  the  grantee  and  the  officer 
taking    the    acknowledgment       The    oflicer 
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seems  to  have  done  his  duty  In  explaining  the 
deed  to  Mrs.  Adams;  and,  If  there  was  any 
defect  whatever  in  such  explanation  made  by 
the  officer,  no  knowledge  or  notice  of  it  was 
shown  to  the  grantee  in  the  deed.  He  was 
not  present  at  the  time  the  acknowledgment 
was  taken,  and  cannot  l>e  affected  by  It. 
r^an  Co.  T.  Blalock,  76  Tex.  85, 13  S.  W.  12. 

Under  the  third  proposition,  the  same  ques- 
tions are  presented  as  under  the  second.  The 
principal  point  attempted  to  be  made  by  the 
appellants  under  these  two  propositions  seems 
to  be  under  the  finding  of  the  court  that  the 
officer  did  not  in  fact  ask  Mrs.  Adams  the 
question  whether  or  not  "she  wished  to  re- 
tract it."  The  whole  object  and  purpose  of 
the  statute  requiring  this  examination  of  the 
wife  separate  and  apart  from  her  husltand 
seems  to  be  for  her  protection,  and  that  the 
officer  may  be  able  to  elicit  from  her,  by 
means  of  this  examination,  whether  she  will- 
ingly signed  and  executed  the  Instrument, 
«and  whether  It  was  her  present  purpose  to 
execute  it.  The  object  of  showing  her  pres- 
ent intention  and  purpose  to  convey  may  be 
carried  out  even  without  the  use  of  the  exact 
words  of  the  statute  in  the  examination  made 
by  the  officer;  and  if,  under  his  examination, 
it  was  shown  that  Mrs.  Adams  had  freely 
and  voluntarily  executed  tlie  deed,  and  that 
It  WHS  hor  present  purpose  and  intention  to 
make  the  conveyance,  then  the  officer  could 
safely  make  the  certificate  required  by  the 
statute,  which  he  did  make  in  this  case.  In 
the  case  of  Norton  v.  Davis,  83  Tex.  35,  18 
S.  W.  430,  it  was  held  that,  althotigh  the  cer- 
tificate failed  to  show  that  "she  did  not  wish 
to  retract  it,"  yet  that  the  words  "that  she 
still  voluntarily  assents  thereto"  were  equiva- 
lent to  the  expression  that  "she  did  not  wish 
to  retract  It."  This  interpretation  seems  to 
us  to  be  in  full  accord  with  the  spirit  of  the 
statute,  and  is  a  substantial  compliance  there- 
with. If  the  wife,  at  the  time  of  the  acknowl- 
edgment, still  assents  to  the  execution  of  the 
deed,  she  certainly  cannot  wish  to  retract  it. 
In  this  case  the  certificate  of  the  officer  is  in 
the  exact  language  of  the  statute;  but  It  Is 
claimed  by  the  appellants  that,  on  the  ex- 
amination of  the  wife,  she  was  not  asked  the 
question  whether  "she  wished  to  retract  it." 
It  was  fully  shown  that  equivalent  words 
were  used,  showing  her  present  Intention  to 
convey,  which  we  think  was  sufficient.  But, 
whether  this  was  true  or  not,  it  was  not 
shown  that  the  vendee  had  any  notice  or 
knowledge  whatever  of  any  claimed  defect  in 
the  examination  of  Mrs.  Adams  by  the  of- 
ficer. The  certificate  on  its  face  is  good,  and 
appellee  took  a  good  title  under  the  deed. 

Under  the  fourth  and  fifth  propositionB 
above,  it  is  claimed  by  appellants  that  Mrs. 
Adams,  at  the  time  of  the  acknowledgment 
of  the  deed,  was  under  the  Impression  that  it 
should  take  effect  only  upon  condition  that 
she  cnuld  make  a  good  title.  This  Is  not  sup- 
ported by  the  facts. 

It  is  further  claimed  that  Mrs.  Adams  be- 


lieved she  and  her  husband  would  have  the 
right  to  redeem  the  land.  The  facts  in  regard 
to  this  were  controverted,  and  we  think  the 
findings  of  the  court  upon  this  subject  were 
amply  supported  by  the  testimony,  to  the  ef- 
fect that  while  the  appellee,  at  the  time  of 
the  transaction,  may  have  held  out  to  appel- 
lants that  they  could  become  purchasers  of 
the  land  afterwards,  provided  they  desired  to 
repurchase,  yet  there  was  no  agreement  that 
they  should  be  allowed  to  redeem,  for  the 
reason  that  it  was  an  absolute  sale,  and  was 
so  understood  and  consummated  by  the  par- 
ties. Any  secret  Intention  or  belief  on  the  part 
of  Mrs.  Adams  in  regard  to  their  rights  to  re- 
deem, which  did  not  enter  into  or  form  a  part 
of  the  contract,  cannot  be  used  to  set  aside 
the  conveyance.  Gray  v.  Shelby,  83  Tex.  405, 
18  S.  W.  8U9,  and  authorities  there  cited.  We 
find  no  error  in  the  Judgment,  and  It  is  at- 
flnued. 


H.  B.  CLAFLIN  CO.  v.  KAMSLER. 

(Court  of  Civil  Appeals  of  Texas.    June  13, 
1896.) 

AtTACBMSNT— SOFPICJESCt   OF    AmDAVlT— 

Pkactice. 

1.  A  statement  in  an  affidavit  for  attach- 
ment that  defendant  is  "indebted,"  instead  of 
"justly  indebted,"  as  provided  by  statute,  does 
not  render  the  attachment  invalid,  where  the 
petition  is  positively  verified,  and  embodies  as 
an  exhibit  a  statement  of  the  indebtedness, 
verified  by  an  affidavit  stating  that  it  is  just. 

2.  In  attachment,  where  a  writ  haa  l>een 
issued  and  levied,  a  second  writ  issued  and  lev- 
ied on  the  same  property  is  not  invaUd  because 
made  returnable  at  once. 

Appeal  from  district  court.  Limestone  coun- 
ty;  Rufus  Hardy,  Judge. 

Action  by  the  H.  B.  Clafiin  Company 
against  William  Kamsler.  From  a  Judgment 
quaslilng  writs  of  attacliment,  plaintiff  ap- 
peals.   Modified. 

Simkins  &  Mays,  for  appellant. 

LIGHTFOOT,  C.  J.  Appellee  has  filed  no 
brief  or  other  appearance  in  this  court,  and 
the  statement  in  appellant's  brief  is  adopted: 
On  April  25,  1895,  the  H.  B.  Clafiin  Company, 
of  New  York,  instituted  suit  by  attactmient  hi 
the  district  court  of  Limestone  county  against 
William  Kamsler.  The  writ  of  attachment 
was  levied  on  real  estate,  and  writs  of  gar- 
nishment were  issued  and  served  on  various 
parties.  Defendant  filed  a  motion  to  quash 
on  various  grounds,  but  presented  but  one,  to 
wit,  that  the  word  "Justly"  was  omitted  from 
the  affidavit  before  the  word  "Indebted,"  and 
therefore  plaintiff  did  not  make  the  statutory 
affidavit  that  defendant  was  "justly  hidebt- 
ed."  Pending  this  motion,  plaintiff  filed  a 
second  affidavit  and  bond,  and  again  caused 
a  writ  to  issue,  and  writs  of  garnishment  to 
t>e  served.  Defendant  moved  to  quash  this 
second  writ  of  attachment,  because  It  was 
made  returnable  instanter.   On  hearing  the 
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'Case,  the  court  quashed  both  writs,— the  first 
■writ  because  the  word  "justly"  was  omitted, 
and  the  second  writ  because  the  clerk  had 
made  It  returnable  instanter,  and  dismissed 
the  writs  of  garnishment  Plaintiff  appealed, 
and  assigns  the  following  errors: 

First.  "The  court  erred  in  quashing  the  at- 
tachment proceedings  first  sued  out  in  this 
cause,  and  dismissing  the  proceedings  there- 
under, because  It  appeared  from  the  original 
petition,  and  the  exhibits  thereto  attached, 
and  made  a  part  thereof,  and  sworn  to,  and 
voostituting  the  affidavit  for  attachment,  that 
the  defendant,  William  Kamsler,  is  Justly  in- 
debted to  the  plaintiff,  the  H.  B.  Claflin  Com- 
pany." The  petition  Is  sworn  to  by  counsel, 
who  states  "tliat  the  matters  and  things  set 
forth  in  the  foregoing  petition  are  true."  The 
petition  alleges  that  the  account  marked  "Ex- 
hibit A"  Is  attached  to  the  petition,  and  made 
a  part  thereof,  and  the  notes  marked  "B"  and 
"C"  were  also  made  a  part  of  the  petition. 
The  exhibit  attached  to  the  petitions  shows 
an  indebtedness  of  $7,356.34,  consisting  of  the 
following  items,  to  wit:  An  open  account  of 
^,GG4.74;  and  two  dotes  at  four  montlis,  one 
for  $1,345,  and  the  other  for  $1,346.00.  These 
were  all  placed  in  one  account,  and  marked 
"Exhibit  A"  by  the  affiant  in  N#w  York,  for 
the  ptuikoses  of  tliis  suit;  and  the  several 
items  severally  and  the  total  amount  were 
duly  sworn  to  by  D.  N.  Force,  treasurer  of 
said  company,  as  being  within  his  knowledge 
Just,  due,  and  unpaid.  It  appearing  that  the 
affidavit  to  the  sworn  statement  of  the  debt, 
which  is  made  a  part  of  the  petition,  states 
in  substance  that  the  defendant  is  Justly  in- 
debted to  plaiutitF,  It  was  sufficient  to  sustain 
the  attaclunent,  and  it  was  wrongfully  quash- 
ed. Willis  V.  Mooring,  63  Tex.  341;  Rev.  St 
Final  TiUe,  {  3. 

The  first  attachment  was  wrongfully  quash- 
«d  by  the  court,  and  tills  makes  it  really  un- 
necessary for  us  to  pass  upon  the  second  as- 
slg;nment,  but  we  will  do  so.  After  the  levy 
of  the  attachment  upon  certain  real  estate, 
flome  question  being  raised  about  the  validity 
of  the  attacimient,  appellant,  out  of  an  abund- 
ance of  precaution,  sued  out  another  attach- 
ment In  the  same  case,  and  caused  it  to  be 
levied  upon  the  same  real  estate.  The  court 
below  also  quashed  the  last  attachment  on 
the  ground  that  it  was  made  returnable  "In- 
stanter," instead  of  the  next  term  of  the  court 
This  ruling  was  also  erroneous.  Bank  v. 
Still,  84  Tex.  339,  19  S.  W.  479. 

The  court  rendered  judgment  below  in  favor 
of  the  H.  B.  Claflin  Company  for  its  debt 
but  refused  to  foreclose  the  attachment  lien. 
The  Judgment  of  the  court  below  is  affirmed 
In  so  far  as  it  affects  the  amount  recovered 
by  appellant  against  appellee  for  the  debt 
interest,  and  costs;  but  It  is  here  reformed, 
and  rendered  in  favor  of  appellant  foreclos- 
ing the  attachment  lien  upon  the  land  levied 
upon  under  the  writs  of  attachment;  and  this 
Judgment  shall  be  certified  below  for  observ- 
ance. 


LINDSAT   V.   CITY   OF  SHERMAN. 

(Court  of  Civil  Appeals  of  Texas.     June  20. 

1896.) 

MUSICIPAI.  C0RP01IATIOS«  —  DsrECTIVE    SstTKUS. 

Where  a  city  has  exercised  its  statutory 
authority  to  construct  a  sewer,  it  mu»t  keep  it 
In  proper  repair,  even  though  it  was  properly 
constructed  m  the  first  instance;  and  where  it 
has  notice  of  its  condition,  or  by  the  use  of 
reasonable  diligence  could  have  known  it,  the 
city  is  liable  for  damages  to  adjacent  property 
owners,  where  the  condition  of  the  sewer  has 
become  a  nuisance. 

Appeal  from  district  court  Grayson  county; 
Don  A.  Bliss,  Judge. 

Action  by  George  F.  Lindsay  against  the 
city  of  Sherman  for  damages  resulting  from 
an  alleged  nuisance.  From  a  judgment  in 
favor  of  defendant  plaintiff  appeals.  Ue- 
vcrsed. 

W.  D.  Gordon  and  W.  J.  Brown,  for  ap- 
pellant   G.  P.  Webb,  for  appellee. 

LIGHTFOOT,  C.  J.  Appellant  sued  the 
appellee  for  damages  for  an  alleged  nuisance, 
caused  from  the  defective  manner  in  which 
a  sewer  in  front  of  his  hovie  was  constructed 
and  maintained.  There  was  Judgment  for  the 
defendant.  Under  the  charge  of  the  court 
the  whole  case  was  made  to  turn  upon  the 
original  construction  of  the  sewer;  and  the 
Jury  were  charged,  if  the  sewer  was  con- 
structed In  a  proper  manner,  to  find  for  the 
defendant  In  a  portion  of  the  charge  which 
Is  complained  of  by  appellant,  the  court  says: 
"If  you  believe  from  the  evidence  that  the 
sold  sewer  was  constructed  by  the  defendant 
in  a  careful  manner,  you  will  find  for  the  de- 
fendant even  though  you  should  believe  from 
the  evidence  that  filth  and  refuse  collected 
in  front  of  plaintiff's  premises,  or  in  the 
sewer  below  said  premises,  and  generated 
noxious  gases  and  unpleasant  odors,  which 
caused  discomfort  to  plaintiff  and  his  said 
wife,  or  caused  the  health  of  the  said  child  to 
be  Impaired."  The  pleadings  of  plaintiff  had 
alleged  that  by  the  negligent  construction  of 
the  sewer,  and  by  reason  of  defendant's  negli- 
gence in  failing  to  properly  flush  said  sewer 
with  water,  and  in  refusing  to  remove  ob- 
structions which  were  allowed  to  acciuuulate 
therein,  and  by  its  negligence  In  leaving  flaws 
and  sinks  in  the  bottom  of  the  sewer,  below 
plaintiff's  house,  the  sewer  became  offensive 
and  unhealthy  to  himself  and  family,  and  be- 
came a  nuisance;  that  the  defendant  was 
notified  of  the  nuisance,  and  requested  to 
abate  it,  wliich  it  had  failed  to  do.  He  fully 
pleads  bis  damages  by  reason  of  such  nui- 
sance, and  the  testimony  was  sufficient  to  au- 
thorize the  submission  of  the  issues  pleaded. 

Under  the  statute,  the  city  has  the  power  to 
construct  sewers  and  keep  them  in  repair. 
Rev.  Civ.  St.  art  376.  It  also  has  ample  pow- 
er to  prevent  and  abate  nuisances.  Id.  arts. 
382,  403.  While  the  city  was  not  compelled 
to  exercise  the  authority  to  construct  the 
sewer,  yet  when  it  saw  proper  to  call  Into 
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exercise  the  power  which  was  given  to  con- 
struct the  sewer  in  front  of  plamtifTB  prem- 
ises, it  was  not  only  its  duty  to  exercise  the 
proper  care  in  the  original  construction  of  the 
sewer,  but,  even  if  It  was  properly  construct- 
ed In  the  first  instance,  it  was  appellee's  duty 
to  keep  it  in  proper  repair  and  condition,  bo 
as  not  to  become  a  nuisance  to  adjacent  proi>- 
erty  owners.  City  of  Ft.  Worth  v.  Craw- 
ford, 74  Tex.  404,  12  S.  W.  52;  Id..  64  Tex. 
2U2;  City  of  Sherman  t.  Langham  (Tex.  Sup.), 
13  S.  W.  1042;  Vanderslice  v.  aty  of  Phila- 
d.'lphia,  103  Pa.  St.  102;  City  of  Ft.  Wayne 
V.  Coombs,  107  lud.  75,  7  N.  K.  743;  Harper 
V.  Milwaukee,  30  Wis.  305;  Ranlett  v.  Lowell, 
126  Mass.  431;  Haskell  v.  New  Bedford,  108 
Mass.  208;  Brayton  t.  City  of  FaU  River,  113 
Mass.  227;  Boston  Rolling  Mills  t.  Cambridge, 
117  Mass.  396;  2  DiU.  Mun.  Corp.  i  1047;  Id. 
§1049. 

We  consider  It  unnecessary  to  consider  the 
assignments  of  error  in  detaU.  as  we  think  the 
learned  court  below,  throughout  Its  charge, 
held  the  plaintiff's  right  to  recover  to  depend 
wholly  upon  the  negligence  of  the  city  in  fail- 
ing to  construct  the  sewer  properly.  If  the 
dty  c(»iBtructed  the  sewer,  and  had  excluslre 
control  over  it,  and  afterwards  allowed  it  to 
get  out  of  repair,  and  to  become  a  nuisance 
by  the  manner  in  which  it  was  used,  and  the 
city  had  notice  of  its  condition,  or  by  the  use 
of  reasonable  diligence  could  have  known  It, 
and  failed  to  abate  such  nuisance,  and  the 
plaintiff  was  damaged  by  reason  thereof,  be 
would  be  entitled  to  recover.  Upon  the  main 
question  at  issue  the  facts  were  conflicting, 
and  we  will  not  refer  to  them.  For  the  er- 
rors of  the  court  in  its  charge  to  the  Jury, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial 


SULLIVAN  V.  ST.  LOUIS  S.  W.  RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    June  20, 
1890.) 

Kii.i.i}io  o»  Pkebos  oh  Tkack— Liabilitt— Evi- 

DBNXG. 

To  entiili'  plaintiff  to  recover  for  the 
death  of  her  husband,  under  pleadings  which 
allece  that  deceased,  "when  killed,  was  lying 
on  defendant's  track,  asleep  and  nnconscionis, 
in  a  helpless  condition,  being  in  a  state  of  in- 
toxication,'' it  is  necessary  to  allow  that  de- 
fendant railroad  company  s  servauts  saw  de- 
ce.ised  on  the  tracit  m  time  to  have  avoided 
hi8  death,  and  their  failure,  then,  to  use  the 
proper  care  to  prevent  it. 

Appeal  from  district  court,  Henderson  coun- 
t}-;    J.  R.  Burnett,  Judge. 

Action  by  Isabella  Sullivan  against  the  St. 
Louis  Southwestern  Railway  Company  for  the 
death  of  her  husband.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
hi'iued. 

Faulk  &  Faulk,  for  appellant.  S.  H.  West 
and  Clark  &  Bolinger,  for  appellee. 


CondafllonB  of  Fact 

PER  CURIAM.  Sullivan,  husband  of  ap- 
pellant, was  killed,  on  the  night  of  June  2, 
1894,  by  a  train  on  appellee's  road. 

K.  RichardBon  testified  for  plaintllf  as  fol- 
lows. The  passenger  train  going  west  on 
Sunday  morning,  alwut  5  o'clock,  was  the 
first  discovery  made  of  the  body  of  SnlllTan. 
The  conductor  of  said  train  went  to  the  Jail, 
waked  up  the  Jailer,  K.  Richardson,  who  waa 
also  deijuty  sheriff,  and  reported  the  matter 
to  him.  The  Jailer  then  found  the  body  of 
Sullivan,  which,  he  says,  was  lying  on  the 
track  about  where  the  public  street  going  to 
the  Methodist  church  crosses  the  railroad, 
just  above  and  east  of  the  crossing.  He  was 
not  quite  sure  which  side  of  the  crossing  the 
Ijody  was  on.  It  was  lying  between  the  irons 
of  the  track  and  lying  lengthwise.  One  foot 
was  cut  clean  off.  The  other  was  cut  nearly 
oft,— Just  hanging  by  a  piece  of  skin.  There 
was  a  bad  gash  cut  in  his  head,  skull  broken 
in,  and  brain?'  running  out.  The  foot  that 
was  cut  off  was  lying  on  the  north  side  of 
the  track.  Theie  was  blood,  marrow,  etc., 
along  the  track,  and,  from  Its  appearance, 
showed  that  the  t>ody  had  been  pushed  along 
the  track  seme  12  or  15  feet  Sullivan  was  a 
drinking  man. 

C.  K.  Miller,  witness  for  plalntlflf,  lived 
about  one  block  from  the  railroad,  south  of  it, 
in  tlie  town  of  Athens,  and  was  up  that  night 
with  one  of  his  children.  It  was  about  12  or 
1  o'clock  on  Saturday  night.  Heard  the  train 
whistling  near  the  Sullivan  crossing,  some  €00 
yards  west  of  where  the  dead  body  of  Sull- 
ivan was  found.  It  whistled  some  four  or 
five  times.  It  was  not  the  kind  of  whistle 
they  wtilstle  at  public  crossings.  More  like 
whistling  for  stodt  on  the  track.  After  run- 
ning a  littl>i  further  on,  it  gave  one  straight 
whistle.  The  train  did  not  stop,  nor  did  it 
stop  at  the  depot.  About  150  yards  from  the 
depot  to  where  Sullivan  was  killed.  Just  bdow 
and  west  of  the  Methodist  Church  street.— 
within  a  few  steps  of  it  The  tmin  was  a 
heavy  freight,  running  slowly,  puffing  like  it 
could  hardly  get  along.  Never  noticed  the 
puffing  and  struggling  till  the  four  or  five 
whistlt^  were  made.  Could  not  say  what 
speed  the  train  was  running,  but  thought 
slow  enough  for  a  person  to  get  on  and  off. 
On  being  cross-examined,  the  witness  said  at 
that  time  he  did  not  know  the  number  of 
whistles  a  train  had  to  make  for  public  cross- 
ings, out  has  since  learned  that  it  is  two 
long  and  two  short  whistles,  but  the  whistles 
made  by  the  train  were  not  that  kind.  Wit- 
ness did  not  know  whether  freight  trains 
whistled  for  public  crossings  or  not.  Thought 
they  did  sjmetlmes,  and  then  again  they  did 
not.  Thought  they  never  whistled  for  public 
street  crossings  like  the  Methodist  Churcb 
street  crossing,  but  they  ring  the  bell.  Sulli- 
van was  a  drinking  man.  Have  seen  him 
drunk  often.  Have  advised  him  time  and 
again  about  getting  drunk,  and  walking  down 
the  track  home,  and  told  him  he  was  liable 
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to  get  killed  by  a  tratn.  Have  carried  blm 
home  Beveral  times  when  he  was  drunk. 

C.  H.  Thomas,  witness  for  plaintiff,  lived 
between  the  depot  and  Methodist  Cbnrdi 
street.  Is  not  a  practical  engineer,  but  was  a 
fireman  for  10  years.  Was  engineer  for  a 
switch  enj^lne  for  one  year.  In  riding  on  an 
engine  the  engineer  can  iisually  see,  by  the 
headlight,  as  far  as  four  spaces  between  tele- 
gi'aph  poles.  The  space  between  poles  Is 
about  200  to  220  feet.  In  the  range  of  the 
headlight  the  engineer  ought  to  be  able  to  dis- 
tinguish one  object  from  another,— a  dog  from 
a  bog  or  a  man.  An  engine  shades  the  Ught 
from  40  to  60  feet  In  front,  so  that  an  en- 
gineer can  see  better  at  a  distance  than  close. 
If  the  train  was  running  slowly  when  SuUl- 
Tan  was  killed,  and  puffing  and  struggling  to 
get  along,  it  could  be  stopped  by  simply  cut- 
ting off  the  steam.  If  running  15  miles  an 
hour  it  could  be  stopped  in  the  space  of  one 
telegraph  pole  to  another,  and  quicker  than 
that  tf  it  had  airbrakes,  and  if  it  was  a  cat- 
tle train  it  likely  had  airbrakes.  On  cross- 
examination,  witness  said  he  had  worked  for 
several  different  railroads,— among  others  the 
International  &  Great  Northern,  and  on  rail- 
roads In  North  Carolina.  Had  also  worked 
for  the  defendant  railroad.  Said  he  had  not 
been  discharged  from  this  road.  Got  hurt, 
and  voluntarily  quit.  Brought  suit  against 
the  company  for  the  Injuiy,  and  was  defeated. 
Had  no  unkind  feeling  against  the  defendant 
railway  company.  A  train  of  11  cars,  5  of 
which  had  airbrakes,  going  upgrade,  could 
have  been  stopped  in  the  space  of  one  tele- 
graph pole  to  another,  if  running  15  miles  per 
hour,  and  if  running  only  4  or  5  miles  per 
hour  could  have  been  stopped  right  off.  Sulli- 
van often  got  drunk. 

W.  S.  Coker,  witness  for  plaintiff,  testified 
that  he  lived  not  exceeding  300  yards  from 
where  Sullivan  was  killed,  a  little  northwest 
Was  awake.  Heard  the  train  whistling  below 
and  west  of  where  SuDlvan  was  killed,  near 
the  brick  and  tile  works.  Could  not  see  It,  or 
tell  exactly  where  it  was.  It  whistled  an  un- 
usual whistle;  did  not  know  what  It  meant. 
It  was  not  l)ke  the  whistle  they  give  at  pub- 
lic' crosslngo.  It  whistled  some  four  or  five 
times.  The  train  ran  right  through  town 
without  stopping.  The  grade  Is  steep,  and 
the  train  appeared  to  l>e  a  heavy  train.  It 
was  puffing  to  get  along.  Went  to  the  place 
next  morning  where  Sullivan  was  kUled. 
Saw  dead  body,  and  where  it  had  been  drag- 
ged or  pushed  along  the  track  some  10  or  15 
feet.  Could  see,  on  the  ties  on  the  south  side 
of  the  track,  blood  and  hair.  On  the  north 
4ide,  on  the  irons,  saw  blood  and  marrow. 
His  head  must  have  been  lying  south  and  his 
feet  north.  Sullivan  was  a  good  painter  and 
paper  hanger.  Made  good  wages  and  a  good 
support  for  bis  family.  On  croes-examliia- 
tlon,  witness  said  Sullivan  drank  a  good  deal. 
Had  seen  him  drunk  often.  The  whistling 
was  not  like  public  crossing  whistles,  but 
mere  like  whistling  for  stock. 


C.  H.  Hawn,  witness  for  plaintiff,  testified 
that  he  is  a  lumber  dealer  and  building  con- 
tractor. Sullivan,  the  deceased,  did  witness' 
painting  and  paper  hanging.  Was  a  very 
fine  painter.  Provided  well  for  his  family. 
Would  often  get  on  a  spree.  Sometimes  would 
so  two  or  three  months,  and  one  time  he 
went  one  year  without  drinking.  He  would 
sometimes  fail  to  work  on  Monday  from  his 
sprees  of  Saturday  and  Sunday.  He  was  not 
a  spendthrift,  Did  his  own  drinking,  with- 
out treating  others.  He  gave  the  most  of  his  * 
money  to  his  wife  when  paid  off.  He  did 
pretty  near  all  my  painting  work.  At  least, 
when  others  worked  they  worked  under  him. 
Paid  him  three  dollars  per  day  for  work. 
Wh«i  he  was  not  working  for  witness,  usual- 
ly had  a  Job  for  some  one  else.  He  was  in- 
dnstrions  and  kept  busy. 

Julius  Williamson,  undertaker,  witness  for 
plaintiff,  testified  that  he  dressed  the  body, 
and  tells  how  he  was  wounded,  similar  to 
that  told  by  other  witnesses,  and  on  cross-ex- 
amination says  Sullivan  was  a  drinking  man. 

Wai  Thomas,  for  plaintiff:  Boy  16  years 
<AA.  Was  out  hunting  and  fishing  that  night 
with  several  boys.  Was  within  about  75  yards 
of  the  railroad,  about  a  quarter  of  a  mile  east 
of  the  railroad  tank.  Tank  is  two  miles  west 
of  Athens.  The  train  stopped  at  the  tank  to 
water.  The  grade  from  tank  to  depot  is  up- 
grade nearly  all  the  way.  About  a  quarter  of 
a  mile  east  of  the  tank  the  track  is  about 
level  for  200  or  300  yards.  Prom  there  to 
the  depot  upgrade.  E^m  Sullivan's  crossing 
to  the  depot  heavy  upgrade.  When  train 
passed  witness  and  the  boys  hunting.  It  was 
nmnln.-  slowly.  Just  after  the  train  passed 
the  public  road  at  the  Sullivan  crossing,  heard 
It  whistle  like  stock  or  something  was  on  the 
track,  and  a  little  further  on  heard  the  train 
give  one  straight  whistle.  It  was  a  very 
clear  night,  and  could  hear  the  train  puffing 
and  making  a  hard  pull  at  the  time  It  was 
whistling.  The  pilot  (cow-catcher)  Is  about 
the  lowest  thing  on  a  train.  Perhaps  the 
ashpan  and  portions  of  brakes  are  nearly  or 
quite  as  low  as  the  pilot.  On  cross-examina- 
tion witness  said  he  could  tell  when  the-  train 
crossed  at  the  Sullivan  crossing,  and  it  was 
two  mfies  from  the  tank  to  the  depot,  but 
said  he  was  aliout  a  quarter  of  a  mile  east 
of  the  tank,  and  Sullivan  crossing  Is  about  a 
half  mile  west  of  depot.  Could  tell  about 
where  train  was  when  It  whistled.  Could  not 
tell  exactly,  but  it  was  somewhere  between 
Sullivan  crossing  and  brick  and  tile  works. 
The  whistling  was  not  for  a  public  crossing. 
The  whistles  they  make  for  a  public  crossing 
are  two  long  and  two  short  whistles.  These 
were  not  that  kind. 

J.  T.  Deen  testified  for  plaintiff:  Was  oat 
fox  hunting  the  night  Sullivan  was  killed. 
€rot  back  between  12  and  1  o'clock.  Heard 
the  train  whistling  like  It  was  whistling  for 
stock.  Could  not  say  exactly  where  it  was. 
but  somewhere  down  below  the  brick  and  tile 
woika    The  track  Is  straight  all  along  from 
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Snlllvan'g  np  to  the  depot,  and  a  steep  grade. 
The  train  was  running  slowly.  It  was  puffing, 
and  making  a  considerable  effort  to  get  along. 
Was  running  about  six  or  eight  miles  per 
hour.  Deceased  was  well  lilted  by  every- 
body.    Had  no  enemies. 

Mrs.  Emma  Thomas,  for  plaintiff,  testified 
that  on  the  night  Mr.  Sullivan  was  killed, 
Jusi  as  the  east-bound  passenger  train  stopped 
at  the  depot,  she  heard  Sullivan  coming  along 
singing.  Thought  he  was  going  to  the  depot. 
After  the  passenger  train  left,  he  came  to- 
wards the  railroad  track  and  fell.  Got  up, 
and  walked  down  the  track,  and  fell  again. 
Got  up,  and  pulled  alongside  of  my  fence. 
The  fence  is  right  at  the  track.  He  seemed  to 
be  very  drunk.  This  was  about  11  o'clock, 
and  was  the  last  time  witness  saw  him. 
From  the  side  of  the  fence  where  witness  saw 
him  pulling  along,  to  where  he  was  killed,  is 
a  little  more  than  twice  the  length  of  this 
courthouse.  He  was  killed  near  Methodist 
Church  street  crossing.  Suppose  75  feet  from 
it.  Witness'  house  is  within  15  feet  of  the 
railroad  tiaek,  and  the  back  yard  fence  where 
he  was  pulling  along,  runs  within  5  or  6  feet 
of  the  track.  The  Methodist  Church  street 
runs  right  in  front  of  the  residence  of  wit- 
ness. Witness  lives  right  in  the  forks  of  the 
railroad  and  Methodist  Church  street  De- 
ceased's hat  was  found  next  morning  right 
where  witness  saw  him  fall  on  the  railroad 
track. 

Mrs.  Isabella  Sullivan,  the  plaintiff,  testi- 
fied: That  she  is  the  wife  of  deceased.  That 
they  had  the  following  children  at  the  date 
of  his  death:  Vesta  Webb,  26  years  old, 
wife  of  William  Webb;  WiUiam  F.  Sullivan, 
24  years  old;  Gardner,  about  19  years  old; 
ICate,  16,  and  NeUie,  14.  NelUe  has  died 
since  the  -  institution  of  this  suit.  Deceased 
did  not  contribute  any  to  the  support  of  Webb 
and  wife,  Vesta,  or  to  the  support  of  her  son, 
William  F.,  the  two  oldest  children.  He  had 
no  parents  living.  He  was  about  47  years 
old,  stout,  and  healthy.  Provided  well  for  bis 
family.  Was  a  fine  painter  and  paper  hang- 
er. Was  industrious.  The  family  depended 
on  him  for  support.  Was  a  drinking  man,  but 
kind  to  his  family.  Always  handed  his  money 
to  witness  when  he  made  it.  Would  keep  out 
a  little  change  to  spend. 

It  was  agreed  by  attorneys  for  both  parties 
that  the  expectancy  of  life  for  the  deceased 
was  23  years.  The  defendant  did  not  intro- 
duce any  testimony,  and  the  court  charged 
the  Jury  to  return  a  verdict  for  the  defend- 
ant . 

Conclusions  of  I^aw. 

The  court  did  not  err  in  instructing  the  Jury 
to  return  a  verdict  for  the  defendant.  Plain- 
tiff's pleadings  allege  that  deceased,  "when 
killed,  was  lying  on  defendant's  track,  asleep 
and  unconscious,  in  a  helpless  condition,  being 
in  a  state  of  intoxication."  Deceased,  being 
on  the  track  in  such  a  condition,  was  negli- 
gent, and,  In  order  to  fix  liability  on  defend- 


ant, it  was  necessary  to  show  that  Its  servants 
saw  deceased  on  the  track  In  time  to  hare 
avoided  his  death,  and  their  failure,  then,  to 
use  the  proper  care  to  prevent  it  The  evi- 
dence fails  to  show  such  facts  as  would  en- 
title plaintiff  to  recover.  The  Judgment  Is 
affirmed. 


EDWARDS  et  aL  v.  BUCHANAN. 

(Court  of  Civil  Appeals  of  Texas.    Jnly  S, 

1896.) 

Vbnob— Joint  Tort— Paktsebsbip— What  Cox- 

STITUTE9. 

1.  Where  the  allegation  of  the  complaint 
alleging  a  joint  tort  is  traversed  by  sworn  pleas 
setting  up  the  privilege  of  each  defendant  to- 
be  sued  in  the  county^  of  his  residence,  the  fact 
that  plaintiff  acted  in  good  faith  in  making 
such  alleKation,  and  not  merely  to  enable  him 
to  bring  the  action  in  the  county  in  which  only 
one  of  the  defendants  lived,  is  insufficient, 
where  no  joint  tort  is  proven. 

2.  G.  agreed  to  purchase  cattle  to  be  ship- 
ped to  B.,  who  was  to  famish  money  to  pay 
tor  their  feed  until  ready  for  market  On  the 
sale  of  the  cattle  the  proceeds  were  to  be  di- 
vided as  follows-  B.  was  first  to  receive  the 
amount  of  his  expenditures,  with  interest,  and 
then  G.  the  amount  of  his,  and  then  the  prof- 
its or  iosses  were  to  l>e  equally  divided  lietween 
them.  Held,  that  the  parties  were  partners, 
as  between  themselTes  and  a  third  person  sell- 
ing cattle  to  G.,  so  as  to  affect  B.  with  notice 
of  the  terms  of  the  sale. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  bv  R.  G.  Buchanan  against  J.  C. 
Edwards  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeaL  Re- 
versed. 

Appellee  states  his  cause  of  acti<Hi,  as  set 
forth  by  his  pleadings,  as  follows:  "This 
suit  was  brought  by  ai^tellees,  R.  G.  Buchan- 
an and  wife,  Sallle  Buchanan,  of  Tennessee, 
against  appellants,  J.  L.  Edwards,  W.  L. 
Donnell,  Thos.  Powers,  E.  P.  Davis,  B.  Gate- 
wood,  D.  H.  and  J.  W.  Snyder,  S.  D.  Davis, 
J.  J.  Daws,  and  R.  A.  Ferris,  of  Texas. 
Plaintiffs'  amended  petition  dismissed  as  to- 
Powers,  deceased,  and  alleged  that  in  the  lat- 
ter part  of  September,  1891,  the  .petitioner  R. 
G.  Buchanan  entered  into  an  agreement  with 
B.  Gatewood  and  J.  L.  £2dwards,  acting  to- 
gether as  the  firm  of  Gatewood  &  Edwards, 
with  a  view  to  feeding  and  fattening  cattle 
for  the  market,  the  purport  of  which  was 
that  Gatewood  &  Edwards  should  buy  1,000 
head  of  cattle  in  Texas,  at  the  most  advan- 
tageous price  attainable,  and  place  them  on 
the  cars  in  Texas,  and  ship  them  to  the  feed- 
ing points  at  Memphis,  Tennessee,  where  they 
were  to  be  taken  in  charge  by  K.  G.  Buchan- 
an (the  freight  to  Memphis  and  feeding  to  be 
paid  by  Buchanan),  and  that  when  the  cattle 
were  sold  Buchanan  should  be  first  repaid 
Ills  said  expenses,  with  10^  interest  on  same; 
that  then  Gatewood  &  Edwards  were  to  be 
repaid  the  cost  of  said  cattle  with  10](  inters 
est,  and  that  the  remainder  of  the  proceeds 
should   go   one-half  to   Buchanan,   and   one- 
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half  to  Oatewood  &  Ed^rards,  and  in  the 
event  of  a  loss  Buchanan  was  to  bear  one- 
half,  and  Gatewood  &  Edwards  the  other 
half;  that  subsequently  the  number  of  cattle 
to  which  this  agreement  should  apply  was 
Increased  to  1,500  head,  and  later  to  2,170 
bead  (aU  of  which  were  placed  in  the  Unl(» 
Stock  Yards),  and  later  still  1,209  were  in- 
cluded In  the  above  agreement,  though  these 
were  placed  to  some  stock  yards  In  North 
Memphis.  Plaintiff  further  alleged  that  he 
was  using  his  wife's  means,  name  and  credit, 
and  was  thereby  enabled  to  perform  all  his 
said  agreements;  that  he  believed  Gatewood 
&  Edwards  were  men  of  large  means,  and  It 
was  understood  that  said  cattle  were  to  be 
free  from  incumbrance,  and  that  under  the 
contract  Buchanan  had  a  first  lien  for  what 
he  had  expended,  but  that,  after  Buchanan 
had  expended  about  $24,000  of  his  wife's 
means  in  preparing  the  cattle  for  market,  it 
developed  that  the  cattle  had  been  bought 
upon  credit,  and  the  title  retained  to  secure 
the  purchase  money,  by  secret  agreements 
with  the  sellers,  to  defraud  the  plaintiffs,  who 
were  feeding  and  attending  ,ta  said  cattle  at 
great  expense,  and  that  petitioner  was  in  a 
position  to  carry  out  his  contract  when  he 
discovered  the  liens,  if  the  sellers  would  rati- 
fy the  same,  and  recognize  his  superior  inter- 
est in  the  cattle  or  their  proceeds,  on  account 
of  his  expenditures,  but  that,  instead  of  do- 
ing so,  said  parties,  acting  together  (those 
who  were  not  present  knew  of  the  condition 
of  matters,  and  ratified  the  same),  held  a 
secret  meeting,  without  plaintiff's  consent,  act- 
ing under  their  secret  agreements  with  Gate- 
wood  &  Edwards,  about  June  30,  1802,  took 
possession  of  said  cattle,  and  deprived  peti- 
tioner of  the  possession  and  control  thereof, 
and  refused  to  allow  him  any  voice  in  their 
management;  that  at  the  time  of  such  seizure 
Buchanan  had  fully  carried  out  his  contract 
with  Gatewood  &  Edwards,  in  feeding  and 
caring  for  said  cattle,  and  so  improved  their 
condition  that  they  had  increased  in  value 
about  $10  per  head  above  their  cost  and  price 
for  fattening  them,  so  that  thei-e  was  a  profit 
in  3,199  cattle  of  $31,990,  and  that  Buchanan 
bad  at  that  time  spent  on  them  $24,000;  that 
plaintiff  does  not  know  how  the  proceeds  of 
said  cattle  were  distributed  among  defend- 
ants, but  is  advised  that  it  was  a  common 
agreement  among  them  that  they  would  ig- 
nore plaiutifT's  rights  in  said  cattle,  and  de- 
prive him  of  possession  thereof,  and  that  they 
conspired  together  for  that  purpose,  and  that 
the  sellers  were  to  receive,  when  the  cattle 
were  sold,  each  his  share  of  the  proceeds  as 
shown  by  their  contracts  of  sale.  Petitioner 
further  charged,  by  way  of  second  count,  that 
plaintiffs  were  entitled  to  larger  damages 
than  the  sum  above  named,  for  the  reason 
that  It  was  contemplated  in  their  agreement 
with  Gatewood  &  Edwards  that  the  cattle 
should  be  held  until  about  April  1,  1892,  but 
that  after  sellers  took  possession  of  same  the 
sellers  misfed  them,  and  in  consequence  sixty- 


five  head  died,  and  the  others  lost  flesh,  and 
decreased  In  value  so  that  when  they  were 
sold  they  bad  sustained  an  average  loss, 
from  the  value  they  would  have  reached  if 
properly  fed,  of  $2S  per  head;  that  the  de- 
fendants sold  said  cattle  for  about  $100,000, 
and  plaintiffs  got  no  part  thereof;  and  that 
same  was  converted  by  said  sellers  to  their 
own  use.  Plaintiff  charged  that  the  property 
and  money  used  in  feeding  said  cattle  and 
caring  for  the  same  were,  in  the  main,  the 
separate  property  and  means  of  Sallie  Bu- 
chanan, in  whose  name  some  of  the  arrange- 
ments and  contracts  were  made,  and  that 
said  Sallie  Buchanan  was  made  a  party  plain- 
tiff In  order  that  the  judgment  might  inure  to 
her  separate  estate  and  benefit,  so  far  as  the 
facts  and  the  consent  of  R.  G.  Buchanan 
justified."  Plaintiff  claimed  damages  for  the 
above  matters  in  the  sum  of  $75,000,  and  end- 
ed with  a  prayer  for  general  relief.  Gate- 
wood  &  Edwards  answered,  pleading  in  abate- 
ment their  privilege  to  be  sued  in  the  county 
of  their  residence,  Ellis  county,  and  by  excep- 
tions and  general  denial.  They  have  filed  no 
brief  here. 

Appellants  E.  P.  Davis,  S.  D.  Davis,  W. 
L.  Donnell,  and  J.  J.  Daws  jointly  answered, 
and  pleaded:  (1)  Plea  to  the  jurisdiction, 
controverting  under  oath  plaintifCs  allega- 
tions of  joint  tort  with  Ferris  and  other  de- 
fendants, and  claiming  the  privilege  to  be 
sued  in  the  counties  of  their  residence.  (2) 
Exceptions  to  plaintifTs  petition.  (3)  Gen- 
eral denial.  (4)  Statute  of  two  years'  limita- 
tion. (5)  They  answered  that  they  sold 
some  of  the  cattle,  as  described  in  plaintiff's 
petition,  to  one  J.  L.  Edwards,  and  reserved, 
by  conditional  sales,  the  title  to  said  cattle 
so  sold  by  them,  at  all  times,  in  themselves, 
until  said  cattle  should  be  paid  for  in  full, 
and  that  plaintlfE  had  notice  of  said  facts: 
that  the  plaintiffs  performed  no  labor,  and 
expended  no  time  and  money,  and  lncurre<I 
no  Indebtedness  in  regard  to  said  cattle  prior 
to  the  execution  of  said  sales  aforesaid;  that 
all  of  said  work  and  labor  performed,  and 
money  expended,  and  Indebtedness  Incurred 
in  regard  to  said  cattle,  as  alleged  by  plain- 
tiffs, was  done  and  performed  in  the  state 
of  Tennessee,  subsequent  to  the  time  said 
cattle  arrived  in  Shelby  county,  Tenn.,  and 
subsequent  to  delivery  and  execution  of  said 
sales  as  aforesaid;  that  under  the  laws  of 
the  state  of  Tennessee,  where  plaintiffs  at 
all  times  resided,  said  conditional  sales  were 
valid  as  to  all  parties,  and  notice  to  plain- 
tiffs, without  the  necessity  of  registration; 
that  the  registration  law  of  Texas,  requiring 
conditional  sales  of  personal  property  to  be 
recorded.  In  order  to  give  notice.  Is  not  the 
law  In  Tennessee;  that  the  contracts  of 
conditional  sales  made  between  these  ap- 
pellants and  J.  Lk  Edwards  were  valid  and 
binding,  under  the  laws  of  the  state  of  Ten- 
nessee, and  notice  to  all  parties,  without 
registration;  that  the  appellant  B.  P.  Davis 
sold  to  J.   L.  Edwards  847  bead  of  cattle 
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NoTember  3,  1801.  and  32.'i  head  on  the  23d 
day  of  November,  1891,  and  tbat  botb  of  said 
sales  were  in  writing,  and  were  conditional 
sales,  reserving  the  title  in  appellant  Davis, 
and  tbat  each  of  said  conditional  sales  was 
executed  and  delivered,  on  their  respective 
-dates,  in  the  state  of  Tennessee;  tbat  appel- 
lant W.  L.  Donnell  sold  to  J.  h.  Edwards 
on  December  22,  1891.  16.">  head  of  cattle, 
and  on  January  6.  1892.  100  bead;  tbat  said 
sales  were  In  writing,  and  were  conditional 
sales,  reserving  tbe  title  in  said  W.  L.  Don- 
nell until  said  cattle  were  paid  for  in  full; 
tbat  said  contract  dated  January  6,  1898, 
was  flled  for  registration  in  Shelby  county, 
Tenn.,  January  11,  1892,  and  properly  re- 
corded in  Shelby  coanty,  Tenn.;  that  said 
contracts  were  valid,  without  registration, 
as  to  all  parties,  under  the  laws  of  Tennes- 
see; tbat  said  conditional  sale  of  December 
22,  1891,  was  flled  for  registraUon  in  Shelby 
county,  Tenn.,  on  January  11,  1892,  and 
properly  recorded  in  Shelby  county,  Tenn., 
according  to  the  laws  of  tbe  state  of  Ten- 
nessee; tbat  appellants  bad  no  contract  of 
any  kind  with  plaintiff;  that  appellants  bad 
no  notice  of  any  contracts  between  tbe  plain- 
tiff and  Gatewood  &  Edwards,  as  alleged  in 
their  petition,  prior  to  the  time  of  the  exe- 
cution or  delivery  of  their  conditional  sales; 
tbat  there  was  a  partnership  between  R.  G. 
Buchanan  and  Gatewood  &  Edwards  from 
about  September  1,  1891,  until  May  1.  1892, 
wblcb  partnership  was  for  tbe  purpose  of 
buying,  feeding,  fattening,  shipping  and  sell- 
ing cattle;  that.  In  pursuance  of  said  part- 
nership business,  said  J.  L.  Edwards  exe- 
cuted and  delivered  to  these  appellants  said 
conditional  sales,  and  purchased  said  cattle. 
as  stated  in  said  contracts  of  conditional 
sales  for  said  partnership,  and  tbat  the  orig- 
inal purchase  price  of  said  cattle  has  never 
been  paid  these  appellants;  and  tbat  there 
are  yet  large  sums  of  money  due  the  appel- 
lants on  their  contracts  of  conditional 
sales. 

Defendants  D.  H.  and  J.  W.  Snyder  an- 
swered by  pleading  misjoinder  of  parUes 
plaintiff  and  defendant,  and,  under  tbe  lat- 
ter plea,  set  up  tbat  they  had  no  connection 
of  any  kind  with  any  of  their  co-defend- 
ants, and  did  not  act  in  connection  with 
them  in  any  of  the  matters  complained  of; 
tbat  In  all  they  did  they  acted  separately, 
and  independently  of  the  other  defendants, 
and  did  not  act  except  in  relation  to  1.000 
bead  of  cattle  sold  by  them  to  Gatewood  & 
Edwards,  and  therefore  prayed  tbat  tbe  suit 
abate.  They  also  answered  by  general  de- 
murrer and  general  denial,  and  by  special 
plea  tbat  tbe  matters  complained  of  were  as 
follows:  "Tbat  Buchanan  and  Gatewood  & 
Edwards  were  a  partnership  firm  engaged 
in  buying  cattle  and  shipping  them  into 
Tennessee,  and  there  fattening  them  for  sale, 
and  that  on  December  1,  1891.  the  Snyders 
sold  to  Edwards,  who  purchased  same  for 
said  firm,  1,000  bead  of  catUe  for  $21,500, 


and  10;(  interest,  payable  April  1,  1S9S,  and 
that  said  contract  of'  sale  expressly  retaint^ 
title  to  said  cattle  in  tbe  Snyders  antll  paid 
for;  that  all  the  contracts  in  relation  to  said 
cattle  were  made  In  view  of,  and  contem- 
plated, their  removal  to  Tennessee,  and  the 
performance  of  the  contract  there."  Ami 
they  attached  to  their  answer,  as  an  exliibit. 
their  said  contract  of  sale  to  Edwardn. 
showing  said  retention  of  title,  and  contain- 
ing an  agreement  by  Edwards  to  ship  said 
cattle  to  Tennessee,  and  there  feed  them  for 
market,  and  not  to  sell  them  without  tbe 
Snyders'  consent;  that  the  cattle  were  at 
once  shipped  to  Memphis,  Tenn.,  in  which 
state  plaintias  at  all  times  resided;  that 
none  of  plaintifts'  expenditures,  etc.,  on 
said  cattle,  occurred  prior  to  their  arrival 
there,  and  that  under  the  laws  of  Tennes- 
see said  conditional  sale  was  valid  against 
all  persons  without  registiatlon,  and  that 
plaintiffs  also  bad  notice  at  all  times  of  the 
above  matters;  "tbat  plaintiSs  failed  to  pay 
the  freight  on  said  cattle  to  Memphis, 
amounting  to  $3,672.  and  that,  having  con- 
tracted large  indebtedness  for  feed,  they 
were  unable  to  meet  same,  or  procure  feed 
for  the  cattle,  and  thereupon,  with  the  con- 
sent of  all  members  of  said  firm,  defendants 
'.  Snyders  Iiad  the  payment  of  tbe  amountii 
due  and  to  become  due  for  feeding  said  1.00 ) 
head  of  cattle  guarantied,  with  the  under- 
standing that  when  tbe  cattle  were  sold 
their  proceeds  should  be  applied  first  to  the 
payment  of  said  amounts,  and  next  to  the 
payments  of  Snyders'  claim;  tbat  all  the 
Snyders'  acts  were  done  under  said  con- 
tracts, and  with  the  consent  of  all  partJes. 
and  tbe  amount  received  by  tbem  was  in- 
sufficient to  pay  their  claim,  and  that,  Bu- 
chanan having  failed  to  comply  with  his 
contract,  it  was  impossible  for  said  firm  to 
accomplish  its  purpose,  and  tbe  other  mem- 
bers were  compelled  to  take  said  steps  t» 
protect  themselves,  and  Buchanan  forfeited 
all  his  rights  in  the  cattle;  that  there  bad 
never  been  any  settlement  of  said  partner- 
ship affairs;  that  plaintiffs  could  recover 
only  what  such  settlement  would  show  their 
Interest  in  said  cattle  to  t>e,  and  that  such  a 
settlement  would  show  such  Interest  to  be 
i  nothing,  for.  If  they  had  any  such  Interest 
'  then,  as  such  partnership  venture  resoited 
I  in  a  loss,  of  which,  under  the  contract  be- 
'  tween  Buchanan  and  Gatewood  &  Edwardi<. 
one-half  was  to  be  borne  by  Buchanan,  thp 
portion  of  such  loss  which  bad  alread.r 
j  fallen  upon  Gatewood  &  Edwards  so  far  ex- 
I  ceeded  tbat  of  Buchanan  as  to  leave  him  do 
interest  in  tbe  assets  of  the  concern." 

Appellant  B.  A.  Ferris  Interposed  the  fol- 
lowing defenses:  (1)  General  denial  (2i 
That  on  December  18,  1891.  Ferris  &  I^ce, 
co-partners,  .sold  to  J.  L.  Edwards  313  betd 
of  cattle,  at  the  price  of  ?18  per  head  for 
three  year  olds  and  upward,  and  $13  per  bead 
for  two  year  olds;  said  cattle  to  be  deUrerHi 
on  the  cars  at  latan,  on  the  Texas  &  Pacific 
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Bailway,  for  gbipment  to  Memphis,  Tenn., 
within  30  days  from  date  of  said  contmct. 
By  the  terms  of  BaJd  contract  of  sale,  said 
Edwarda  agreed  to  pay  the  freight  on  said 
cattle  to  Memphis,  Tenn.,  and  at  his  own  ex- 
pense to  fatten  said  cattle  at  Memphis.  They 
vere  not  to  t>e  sold  without  the  written  con- 
sent of  Ferris  &  Price,  and  the  said  purchase 
money  was  to  be  first  paid  ont  of  the  pro- 
ceeds of  sale;  the  title  to  said  cattle  to  re- 
main in  said  Ferris  Sc  Price  until  "said  pur- 
chase money  was  paid.  If  treated  as  a 
Texas  contract,  then,  by  its  terms,  Ferris  ft 
Price  retained  a  lien  on  said  cattle  for  said 
purchase  money.  It  was  farther  agreed  that 
K-erris  &  Price  should  have  the  right  to  ap- 
point an  agent  or  agents  to  look  after  said 
cattle,  and  see  that  they  were  properly  cared 
(or;  and  said  contract  further  stipulated  that 
if  said  Ferris  &  Price  should  conclude  that 
said  cattle  were  not  lieing  properly  cared  for 
and  fed,  they,  at  their  option,  stiouid  have 
the  right  to  take  possession  of  said  cattle, 
and  bare  tbem  properly  cared  for  and  fed 
and  marketed  as  tbeir  own,  and  they  to  be 
under  no  obligation  to  said  Edwards  for  any 
•urns  of  money  tliat  liad  been  expended  in  the 
transportation  of  said  cattle,  or  in  the  feed- 
ing of  the  same;  that  said  cattle  should  in 
BO  way  be  subject  to  a  lien  for  any  feed  fed 
to  said  cattle,— said  sale  being  for  all  the  cat- 
tle of  Ferris  &  Price  on  the  Wardell  ranch, 
wlietber  more  or  less  than  600  head.  This 
contract  was  duly  acknowledged  for  registra- 
tion. Under  It  Sil3  head  of  cattle  were  on 
December  26,  1891,  delirered  to  J.  L.  Ed- 
wards at  latan,  in  Mitchell  county,  Tex. 
Said  cattle  reached  Memphis,  Shelby  county, 
Tenn.,  on  December  28^  1891,  and  said  con- 
tract was  duly  filed  for  registration  in  the 
office  of  the  register  of  chattel  mortgages  of 
Shelby  county,  Tenn.,  on  December  31,  1891. 
At  the  date  of  said  contract  between  J.  L. 
Eldwards  and  Ferris  &  Price,  and  also  when 
said  cattle  were  so  delivered  at  latan,  Ferris 
ic  Price  wore  wholly  ignorant  of  the  arrange- 
ment and  agreements  between  Oatewood  & 
Edwards  and  R.  O.  Buchanan. 

Upon  the  trial  of  tbe  case,  it  appearing  that 
Thomas  Powers  was  dead,  the  cause  was 
dismissed  as  to  him.  By  action  of  the  court, 
that  feature  of  the  case  presented  by  the 
pleadings  of  plaintiff  setting  up  an  alleged 
separate  interest  in  the  suit  for  his  wife  was 
«limtnated.  The  cause  was  tried  by  a  Jury, 
and  resulted  in  a  verdict  and  Judgment  hi 
favor  of  tbe  plaintiff  for  $18,120.32  against 
all  of  the  defendants  Jointly,  except  J.  J. 
Daws  and  S.  D.  Davis.  As  to  the  last-named 
defendants,  the  Jury  found  in  their  favor  up- 
on the  issue  of  limitation.  All  the  defend- 
ants in  the  Judgment  have  appealed  to  tills 
«onrt. 

Watts,  Aldredge  &  Eckford,  Carrigan  k 
Montgomery,  and  Bell  &  Atwell,  for  appel- 
lants. A.  S.  James,  H.  G.  Robertson,  and 
J.  C.  Robertson,  for  appellee. 

v.36s.w.no.ll— 65 


FINLEX,  J.  (after  stating  the  facts).  It 
will  not  be  necessaiy  to  a  proper  disposition 
of  the  case  that  we  should  take  up  the  as- 
signments of  error  as  presented  in  the  briefs 
of  the  different  sets  of  defendants.  We  will 
examine  the  material  questions  raised  by  the 
several  defendants,  and  consider  them  in  re- 
gard to  the  entire  case,  rather  than  in  con- 
nection with  the  Interests  of  the  defendants 
separately.  The  different  appellants,  under 
separate  assignments  of  error,  and  in  differ- 
ent forms,  urge  that  the  case,  as  developed 
upon  the  trial,  does  not  show  a  joint  tort, 
for  which  the  defendants  may  all  be  sued  in 
one  action,  and  be  made  Jointly  liable.  The 
petition  of  plaintiff  clearly  discloses  the  char- 
acter of  the  suit  to  be  an  action  for  damages, 
based  upon  a  tort  committed  upon  plaintiff's 
possession  of  the  cattle  by  the  defendants, 
acting  together  under  a  common  understand- 
ing and  agreement,  they  having  conspired  to- 
gether to  commit  the  wrongs  and  Injuries 
complained  of.  Tbe  venue  of  the  suit  Is  laid 
in  the  petition,  by  the  allegation  that  Royal 
A.  Ferris,  one  of  the  alleged  Joint  tort  feasors, 
resides  in  Dallas  (;ounty,  Tex.,  the  county  in 
which  the  suit  was  instituted.  The  verdict 
and  Judgment  pronomice  a  Joint  liability 
against  the  defendants  for  the  sum  of  $18,- 
120.32.  The  case,  as  made  by  the  pleadings, 
must  have  been  established  by  the  evidence, 
to  Justify  tbe  verdict  and  Judgment  rendered. 
The  special  pleas  of  privilege  to  be  sued  in 
the  county  of  their  residence,  filed  by  some 
of  the  defendants,  and  the  pleas  of  misjoin- 
der filed  by  others,  are  based  upon  the  propo- 
sition that  there  was  no  Joint  tort  as  alleged. 
It  is  deemed  unnecessary  to  consider  whether 
the  pleas  were  waived  by  not  being  urged 
upon  the  attention  of  the  court  at  the  first 
term,  as  the  question  involved  in  such  pleas 
is  properly  raised  in  a  different  manner,  and 
is  of  controlling  effect  in  the  disposition  of 
this  appeal.  To  sustain  the  verdict  and 
Judgment,  the  evidence  must  be  sufficient  to 
sustain  the  finding  that  the  defendants  acted 
together  in  the  commission  of  the  alleged  tres- 
pasa  If  they  acted  separately,  without  a 
common  understanding,  and  such  separate 
action  had  relation  to  different  cattle  claimed 
separately  by  them,  and  their  actions  entail- 
ing consequences  of  different  magnitude, . 
then  the  case  of  a  Joint  tort,  made  by  the 
pleadings,  was  not  sustained  by  the  proof. 

(1)  The  plaintiff  R.  G.  Buchanan  entered 
into  a  contract  with  Gatewood  &  Edwards,  by 
the  terms  of  which  Oatewood  &  Edwards 
were  to  purchase  1,000  head  of  feeding  steers 
in  Texas,  and  ship  them  to  Memphis,  Tenn., 
or  Huntsville,  Ala.  Buchanan  was  to  pay  the 
freight  on  tbe  cattle  from  Texas  to  Memphis, 
or  Huntsville,  and  was  to  furnish  the  money 
to  pay  the  feed  bills,  the  cattle  to  be  fed  until 
they  were  fat  The  cattle  were  then  to  be 
sold,  and  the  proceeds  of  the  sale  applied— 
BMiBt,  to  payment  of  expense  of  freight,  feed- 
ing, and  yard  rents,  and  10  per  cent  per  an- 
aum  Interest  on  the  money  paid  out  for  thew 
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purposeB  by  Buchanan;  necond,  the  payment 
to  Gatevrood  &  Edwards  the  cost  of  the  cat- 
tle, and  10  per  cent  per  annum  Interest  on 
the  money  paid  out  by  them;  third,  the  profit 
or  loss  should  be  equally  divided  between 
Buchanan  and  Gatewood  &  Edwards, — one- 
half  to  Buchanan,  and  one-half  to  Gatewood 
&  Edwards.  The  agreement  as  to  the  num- 
ber of  cattle  was  subsequently  extended  until 
it  reached  3,223  head  of  cattle.  (2)  In  pursu- 
ance of  this  agreement,  Gatewood  &  Edwards 
purchased,  and  shipped  to  Memphis,  the  fol- 
lowing bunches  of  cattle:  In  Octotier,  1891, 
they  contracted  with  E.  P.  Davis,  in  Texas, 
for  847  head  of  cattle.  They  were  shipped  to 
Memphis,  and  consigned  to  J.  L.  Edwards,  and 
arrived  in  Memphis  Noveml)er  3,  1891,  and 
were  by  Edwards  delivered  to  Buchanan  for 
f(  cdlug.  Later  they  purchased  323  head  from 
E.  P.  Davis,  and  in  the  same  manner  shipped 
them  to  Memphis,  and  delivered  them  to  Bu- 
chanan, about  November  23,  1891.  The  sale 
to  Edwards  of  these  cattle  by  Davis  was  con- 
ditional upon  the  payment  of  the  purchase 
price,  which  amounted  to  $21,286.86,  nothing 
being  paid  at  the  time.  Davis  and  Edwards 
both  went  with  the  cattle  to  Memphis,  and 
there  they  entered  into  a  written  contract  of 
sale,  Davis  reserving  title  to  the  property  un- 
til the  cattle  were  paid  for  by  Edwards.  This 
contract  was  not  recorded,  and  Buchanan  did 
not  know  that  Davis  had  reserved  title  in 
himself  to  secure  payment  of  the  purchase 
money.  December  22,  1891,  they  bought  of 
W.  li.  Donnell,  in  Texas,  165  head  of  cattle, 
and  on  January  6,  1892,  186  head.  The  con- 
tracts of  sale  were  in  writing,  and,  in  terms, 
substantially  the  same  as  the  Davis  contracts. 
The  purchase  price  was  $6,457,  and  none  of 
this  sum  was  paid  at  the  time  of  purchase. 
The  contracts  were  recorded  in  Memphis, 
Shelby  county,  Tcnn.,  January  11,  1892,  after 
the  cattle  were  delivered  there  to  Buchanan. 
They  bought  from  D.  H.  and  J.  W.  Snyder 
1,000  head  of  cattle,  December  1,  1891,  which 
were  delivered  to  Buchanan,  in  Memphis,  De- 
cember 5,  1891.  The  terms  of  this  contract 
of  purchase  were,  in  effect,  the  same  as  those 
previously  mentioned.  The  price  agreed  to  be 
paid  was  $21,500,  no  cash  being  paid.  The 
contract  was  recorded  in  Shelby  county,  Tenn. 
(Memphis  being  In  Shelby  county),  January  8, 
1892.  There  were  sold  to  Gatewood  &  Ed- 
wards, in  Texas,  under  similar  contracts;  by 
Thomas  Powers,  186  head  of  cattle;  by  J.  J. 
Daws,  122  head;  and  by  S.  P.  Davis,  45 
bead.  These  cattle  were  delivered  in  Mem- 
phis December  24,  1891.  Royal  A.  Ferris  sold 
to  Edwards,  in  Texas,  343  head  of  cattle,  un- 
der same  character  of  contract;  and  they 
were  shipped  by  Edwards  to  Memphis,  and 
delivered  to  Buchanan,  arriving  there  Decem- 
ber 28,  1891.  The  contract  was  duly  recorded 
there  December  31,  1891,  at  9:45  a.  m.  All 
the  cattle  of  E.  P.  Davis  and  Snyder  Bros., 
amounting  to  2.174  head,  were  placed  and 
fed  by  Buchanan  in  the  Union  Stock  Yards 
at  Memphis,  and  the  feed  was  procured  by 


Buchanan  from  the  De  Soto  OQ  Company. 
The  remainder  of  the  cattle,  amonndng  to 
1,053  head,  were  placed  in  the  North  Memphis 
Yards,  and  feed  procured  from  the  Gayoso 
Oil  Company.  The  cattle  were  branded  so 
that  they  could  be  identified.  All  the  cattle 
were  bought  upon  cr^it.  Each  of  the  con- 
tracts provided  for  the  shipment  of  the  cattle 
to  Memphis,  there  to  be  fed  and  fattened  for 
market;  and,  in  addition  to  the  express  res- 
ervation -of  title  in  the  vendors  to  secure  the 
purchase  money,  the  contracts  also  gave  the 
vendors  the  right  to  resume  possession  in  case 
It  should  be  seen  that  the  cattle  were  not 
properly  fed  and  cared  for.  None  of  these 
contracts  recognized  Buchanan  as  a  party, 
and  at  the  time  of  their  execution  the  rendors 
were  not  apprised  of  the  terms  of  the  con- 
tract between  Buchanan  and  Gatewood  &  Ed- 
wards. Buchanan  fed  and  cared  for  the  cat- 
tle for  some  time,  making  considerable  ex- 
penditures for  feed;  but  the  mills  fumiabing 
the  feed  finally  declined  to  furnish  it  unless 
they  were  paid  in  cash,  or  given  a  first  lien 
upon  the  cattle.  Buchanan  was  unable  to  pay 
cash  for  the  feed  for  so  large  a  lot  of  cattle, 
and  testified  that  it  was  understood  between 
Gatewood  &  Edwards  and  himself  that  the 
cattle  should  be  security  for  the  feed.  He 
notified  Gatewood  &  Edwards  of  the  demand 
for  security  made  by  the  mills,  and  then  they 
notified  him  (he  claims,  for  the  first  time) 
that  the  owners  of  the  cattle  had  retained 
title  in  themselves  to  secure  the  purchase 
price.  The  several  owners  of  the  cattle  were 
then  called  to  Memphis  by  telegraphic  mes- 
sage, and  advised  of  the  situation.  Elach  of 
them  resumed  the  possession  of  the  cattle  sold 
by  them  respectively,  separately  arranged  for 
their  feed  and  care,  left  them  in  charge  of 
Edwards,  and  they  were  finally  sold  at  a  loss 
to  the  owners;  and  Buchanan  was  not  reim- 
bursed for  his  expenditures  upon  the  cattle. 
amounting  to  a  large  sum. 

It  is  the  contention  of  appellee  Buchanan 
that  appellants  were  not  Justified,  under  the 
law,  in  depriving  him  of  the  possession  of  the 
cattle,  and  that  they  conspired  together  and 
acted  together  with  Royal  A.  Ferris  In  wrong- 
fully and  forcibly  dispossessing  him  of  the 
cattle.  Leaving  out  of  view  for  the  present 
the  contention  that  his  rights  were  superior 
to  those  of  the  vendors;  that  he  was  not  af- 
fected by  the  reservation  of  title  in  the  con- 
tract of  sale.— did  the  defendants  conspire  and 
act  together  in  depriving  him  of  the  posses- 
sion of  the  cattle?  As  has  been  shown,  their 
contracts  of  sale  were  separate,  made  at  dif- 
ferent times  and  different  places,  under  dif- 
ferent conditions,  and  wholly  without  refer- 
ence to  each  other.  When  they  came  to  Mem- 
phis In  answer  to  the  request  of  Gatewood  & 
Edwards  and  Buchanan,  it  was  shown  that 
several  of  them  met  in  the  room  of  Royal  A. 
Ferris,  tiiat  they  were  there  fully  Informed  of 
the  situation,  and  it  may  be  fairly  aaumed 
that  they  talked  about  the  matter.  But  It 
was  not  shown  that  any  common  understand- 


Digitized  by 


Google 


Tex.) 


EDWARDS  V.  BUCHANAN. 


1027 


lug  was  reached,  or  plan  of  action  agreed  up- 
on, by  them.  On  the  contrary,  the  evidence 
shows  that  they  acted  aei)arately,  each  for 
himself,  and  In  relation  to  his  own  particular 
Interest  and  property.  It  may  be  also  re- 
marked that  the  record  fails  to  show  that 
they  forcibly  dispossessed  Buchanan  of  the 
cattle.  It  does  show  that  they  resumed  pos- 
session, but  that  they  regained  possession  by 
force  or  frand,  so  as  to  be  chargeable  with 
the  commission  of  a  tort,  is  not  shown  by  the 
evidence.  The  record  tends  to  show  that  Bu- 
chanan acquiesced  In  their  resumption  of  the 
possession  of  their  respective  cattle,  and  we 
find  no  basis  In  the  proof  upon  which  the  al- 
legation of  Joint  tort  can  rest.  It  Is  not  sur- 
prising that  the  Jury  should  have  rendered  a 
verdict  for  the  plaintiff,  in  so  far  as  this  Is- 
sue may  be  concerned,  for  the  charge  of  the 
court  did  not  make  it  necessary  that  they 
should  find  that  a  Joint  tort  had  been  com- 
mitted before  they  could  find  against  the  de- 
fendants. The  court  only  submitted  that  Is- 
sue In  relation  to  the  special  plea  of  privilege 
to  be  sued  In  the  county  of  their  residence, 
urged  by  some  of  the  defendants,  and  did  not 
properly  present  the  law  In  that  connection. 
The  Jury  were  told.  In  effect,  that  if  they  be- 
lieved the  plaintiff  bad  filed  his  suit  In  good 
faith,  believing  that  the  defendants  had  acted 
together,  and  did  not  fraudulently  make  the 
allegation  of  Joint  tort  to  fix  the  venue  In  Dal- 
las county,  they  would  find  for  the  plaintiff 
on  this  issue,  though  the  evidence  showed 
that  the  defendants  did  not  In  fact  act  togeth- 
er. This  was  error.  It  was  a  question  of 
Joint  tort  vel  non,  raised  by  the  sworn  plea 
traversing  the  fact  of  a  Joint  tort  Proof  of 
good  faith  in  the  making  of  the  allegation 
would  not  answer  for  proof  of  the  fact  al- 
leged. 

It  Is  urged  by  appellants,  under  assign- 
ments of  error  directed  at  the  main  charge, 
the  refusal  of  special  charges,  and  the  evi- 
dence produced,  that  the  claim  of  Buchanan 
upon  the  cattle  and  the  proceeds  of  sale  is 
subordinate  to  the  rights  of  the  owners,  who 
contracted  with  Gatewood  &  Edwards  for 
their  sale,  upon  condition  of  the  payment  of 
the  purchase  money,  and  retained  title  In 
themselves  until  the  performance  of  that 
condition.  In  support  of  this  contention  It  Is 
first  urged  that  Buchanan  was  a  partner 
with  Oatewood  &  Edwards  in  the  dealings 
and  transactions  had,  and  that  he  must  take 
notice  of  the  facts  known  to  his  partners.  It 
is  admitted  that  the  following  correspondence 
correctly  states  the  terms  of  the  agreement 
between  Buchanan  and  Gatewood  &  Eld- 
wards:  "Ennis,  Texas,  Sept.  29, 1891.  R.  O. 
Buchanan,  Memphis,  Tenn.— Dear  Sir:  •  •  * 
Let  us  see  if  we  understand  each  other.  Mr. 
Gatewood  informs  me  that  Gatewood  &  Ed- 
wards are  to  furnish  1,000  head  of  feeding 
steers,  the  best  that  can  be  bought  In  Texas 
for  the  money:  to  select  them  with  great 
«are  and  make  the  best  trade  possible,  and 
load  them  on  the  cars,  and  start  them  to  the 


feeding  pens  in  Memphis,  Tenn.  *  *  *  R. 
G.  Buchanan  is  to  pay  the  freight  bills  from 
the  place  of  shipment  In  Texas  to  the  feed- 
ing pens,  to  the  R.  R.  company  and  furnish 
the  money  to  pay  the  feed  bills  until  the 
cattle  are  fat.  The  cattle  are  to  be  sold, 
and  the  proceeds  to  go  first  to  pay  for  the 
expense  of  feeding,  and  all  yard  rents,  and 
the  freight  money  advanced  by  Buchanan, 
and  ten  per  cent  per  annum  on  all  money 
paid  out  by  said  Buchanan;  and  next  to  pay 
Gatewood  &  Edwards  the  cost  of  the  cattle, 
and  ten  per  cent  interest  on  all  moneys  paid 
out  by  said  Gatewood  &  Edwards;  third, 
whatever  moneys  are  made  as  profits  to  be 
divided  equally  Into  two  parts,— Buchanan 
to  have  one  part,  and  Gatewood  &  Edwards 
to  have  the  other  part  In  the  event  there 
is  a  loss.  Instead  of  a  profit  then  Buchanan 
Is  to  bear  one-half  the  loss,  and  Gatewood 
&  Edwards  the  other  half.  Now,  If  this  is 
your  understanding  of  the  agreement  be- 
tween you  and  Gatewood,  then  I  say,  close 
the  contract  for  the  feed  and  lots.  •  •  * 
Gatewood  &  Edwards,  per  J.  L.  Edwards." 
In  reply  to  said  letter  the  following  tele- 
gram was  sent:  "Memphis,  Tenn.,  Oct  1, 
1891.  Gatewood  &  Edwards,  Ennls:  State- 
ment agreement  your  letter  correct.  Closed 
contract  feed  and  yards.  Will  write.  R.  G. 
Buchanan."  The  letter  was  as  follows: 
"Memphis,  Tenn.,  Oct.  1,  1891.  Messrs. 
Gatewood  &  Edwards— Dear  Sirs:  Your  let- 
ter, per  Mr.  Eld  wards,  reciting  the  agrcL'ment 
previously  agreed  verbally  between  Mr.  Gate- 
wood  and  myself,  is  correct  In  every  particu- 
lar. It  occurs  to  me,  it  might  be  better  to 
begin  feeding  later;  but  our  interests  being 
identical  with  yours,  I  leave  the  matter  al- 
together with  you.  [Signed]  R.  G.  Buchan- 
an." The  only  change  In  the  contract  above 
set  out,  which  appellee  contends  was  made, 
relates  to  the  Increased  number  of  cattle,  the 
payment  of  freight  on  such  Increased  num- 
ber, and  the  understanding  that  a  lien  was 
to  be  given  upon  the  cattle  to  secure  their 
feed. 

If  this  was  a  partnership  agreement  and 
undertaking.  In  the  absence  of  fraud  and 
collusion  by  the  owners  of  the  cattle  and 
Gatewood  &  Edwards  against  Buchanan,  the 
latter  must  be  held  to  have  had  full  notice 
of  the  dealings  and  transactions  of  his  part- 
nership associates  In  relation  to  the  subject- 
matter  of  the  partnership.  17  Am.  &  Eng. 
Enc.  Law,  1080.  The  parties  to  this  agree- 
ment saw  proper  to  express  the  terms  of 
their  contract  In  writing,  and,  as  It  is  clear 
and  unambiguous,  their  relations  must  be 
determined  from  such  written  expression. 
Appellee's  counsel  construe  the  contract  to 
mean  an  engagement  by  Buchanan  to  feed 
and  fatten  cattle  for  Gatewood  &  EJdwards, 
he  to  pay  the  freight  bills  and  freight  char- 
ges upon  the  cattle,  for  which  services  and 
expenditures  he  was  to  be  paid  and  reim- 
bursed by  Gatewood  &  Edwards  out  of  the 
proceeds  of  the  sale  of  the  cattle;  and  the 
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court  below  took  this  view  of  the  case.  Ap- 
pellants, on  the  other  hand,  insist  that  there 
was  a  Joint  undertaking  of  the  parties  in  a 
speculative  venture,  and  that  the  agreement 
possesses  all  the  essential  features  of  a  part- 
nership. (1)  The  agreement  provides  for 
the  purchase  by  Gate  wood  &  Edwards  of  a 
certain  number  of  feeding  steers,— the  best 
that  can  be  bought  in  Texas  for  the  money; 
they  to  select  them  with  the  greatest  care, 
and  to  make  the  best  trade  possible,  and 
ship  them  to  Memphis,  Tenn.  (2)  Buchanan 
is  to  pay  the  freight  bills  for  shipping  the 
cattle  from  Texas  to  Memphis,  and  furnish 
the  money  to  pay  for  the  feed  until  the  cattle 
are  fat.  (3)  The  cattle  are  then  to  be  sold, 
and  the  proceeds  of  the  sale  to  go  as  follows: 
First,  Buchanan  is  to  be  reimbursed  for  bis 
expenditures,  with  10  per  cent,  per  annum 
Interest  on  his  money;  second,  Gatewood 
&  Edwards  are  to  be  reimbursed  for  their 
expenditures,  and  10  per  cent,  interest  on 
their  money  so  paid  out;  third,  the  profits 
or  losses  are  to  be  equally  divided,  one-half 
to  Buchanan,  and  one-half  to  Gatewood  & 
Edwards.  Here  we  have  a  speculative  ven- 
ture entered  into  by  the  parties,  Into  which 
each  Is  to  put  money,  with  the  object  of 
gaining  profit,  and  being  benefited  by  shar- 
ing therein.  Each  party  contributes  to  the 
enterprise,  is  entitled  to  share  In  the  profits, 
and  assumes  the  risk  of  loss.  If  there  is 
any  essential  feature  of  a  partnership  which 
is  not  present  in  this  agreement,  we  have  not 
been  able  to  discover  it.  T.  Pars.  Partn.  S§ 
41-00;  17  Am.  &  Eng.  Enc.  Law,  83C.  837; 
Rogers  v.  Nichols,  20  Tex.  724;  Cothran  v. 
Marmadnke,  60  Tex.  370;  Goode  v.  McCart- 
ney, 10  Tex.  193.  The  court  should  have 
instructed  the  Jury  that  the  effect  of  the  con-, 
tract  made  Buchanan  a  partner  with  Gate- 
wood  &  Edwards,  and  that  the  law  affected 
him  with  notice  of  the  facts  known  to  his 
associates  relating  to  the  subject-matter  of 
the  contract.  Taking  this  view  of  the  case, 
it  is  unnecessary  to  consider  the  question 
of  notice,  as  affected  by  the  registration 
laws  of  the  states  of  Texas  and  Tennessee. 
For  the  errors  Indicated  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


HUNT  et  al   v.  HARDIN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    July  8, 

1896.) 

Vbnue  IX  Civil  Cases  —  Removai,  op  Causes  — 

CONV«KS10!»— SuPriClESCT  OP  BVIDKSCB. 

1.  The  venue  of  an  action  based  on  a  tres- 
pass is  properly  laid  <q  the  county  in  which  the 
trespass  was  committed,  though  defendant  re- 
sides without  tile  county. 

2.  An  action  asaioat  a  United  States  mar- 
shal for  the  wrongful  seizure  and  couvrrsinn  of 
property,  under  execution  issued  by  a  federal 
court,  is  not  removable  to  the  United  States 
circuit  court  where  the  amount  of  damages 
laid  in  the  petition  is  $l,01ii;  such  court  not 
having  jnrisaiction  of  a  coutroversy  involving 
such  sum. 

3.  A  Jndgment  against  an  oflicer  for  the 


conversion  of  property  by  seizure  and  sale  of  It 
under  execution  against  a  third  person  is  er- 
roneous where  the  evidence  clearly  shows  that 
such  person  transferred  it  to  plaintiff  for  the 
purpose  of  defrauding  his  creditors,  and  plain- 
tiff had  knowledge  of  such  fact 

Appeal  from  district  court.  Hunt  county; 
E.   W.  Terhune.  Judge. 

Action  by  G.  N.  Hardin  agahjst  P.  B.  Hunt, 
United  States  marshal,  and  others,  sureties 
on  his  official  bond,  for  the  conversion  of  cer- 
tain property  seized  and  sold  by  such  marshal 
under  an  execution  issued  on  a  judgment 
rendered  in  the  United  States  circuit  court  in 
favor  of  W.  W.  Avery,  and  against  J.  H.  Cooke 
and  others.  After  judgment  In  favor  of  plain- 
tiff, he  died,  and  his  heirs  were  allowed  to 
make  themselves  plaintiffs  In  his  stead. 
From  the  judgment  In  favor  of  plaintUf,  de- 
fendants appeal.    Reversed. 

The  statement  of  the  nature  and  result  of 
the  suit  aa  made  by  appellants  in  their  brief 
la  not  objected  to,  and  is  as  follows:  "This 
was  a  suit  by  O.  N.  Hardin  against  P.  R. 
Hunt,  United  States  marshal  for  the  Northern 
district  of  Texas,  and  the  other  appellants, 
sureties  on  hio  official  bond,  filed  in  the  dis- 
trict court  of  Hunt  county,  November  28,  1893, 
to  recover  $1,016,  the  alleged  value  of  certain 
horses,  mules,  cattle,  etc.,  alleged  to  have 
been  owned  by  said  Hardin,  and  to  have  been 
seized  by  said  marshal  on  June  14,  15,  and  16, 
1893,  and  July  3,  4.  6,  6,  and  7,  1893,  under 
an  execution  Issued  from  the  United  States 
circuit  court  for  the  Northern  district  of  Tex- 
as, at  Dallas,  in  favor  of  W.  W.  Avery,  and 
against  J.  H.  Cooke  and  others,  and  alleged 
to  have  been  afterwards  sold  under  said  exe- 
cution, and  converted  by  said  marshal;  all 
of  which  was  done  In  Hunt  county.  (1)  De- 
fendants filed  a  plea  to  the  Jurisdiction,  on 
the  ground  that  they  did  not  reside  In  Hunt 
county,  etc.  (2)  They  filed  a  petition  and 
bond  for  removal  of  the  case  to  the  United 
States  circuit  court,  which  was  overruled, 
and  they  reserved  a  bill  of  exceptions.  (3) 
They  filed  an  amended  answer,  consisting 
of  (1)  a  special  exception  to  the  Jurisdiction, 
on  the  ground  of  nonrestdence  in  Hunt  coun- 
ty, which  was  overruled,  and  they  excepted; 
(2)  a  plea  to  the  Jurisdiction,  on  the  gronnil 
that  the  real  amount  in  controversy  was  less 
than  $500,  and  that  the  property  for  which 
plaintiff  was  entitled  to  recover  was  worth 
less  than  $500,  and  that  he  had  fraudulently 
alleged  his  damages  at  more  than  $500,  to 
give  tbe  district  court  Jurisdiction,  etc.;  (3k 
a  general  exception  and  special  exceptions,  to 
the  effect  that  the  property  was  not  sufficient- 
ly described  In  the  petition,  which  were  over- 
ruled, and  they  excepted;  (4)  a  general  denial 
and  a  special  answer,  that  plaintiffs  acquired 
the  property  from  J.  H.  Cooke  in  fraud  of 
his  creditora,  etc.  The  case  was  tried  before 
a  Jury,  who  gave  a  verdict  for  $500  and  in- 
terest, and  Judgment  thereon  was  rendered  for 
plaintiff.  O.  N.  Hardin  then  died,  and  the 
other  appellees  were  allowed  to  make  tbem- 


uigitized  by 


GoogI 


c 


Tex.) 


GULF,  C.  &  S.  F.  BY.  CO.  t>.  FLATT. 


1029 


Edves  parties  plaintlS,  as  heirs.  Motion  tor 
new  trial  being  orerruled,  appeal  was  perfect- 
ed by  defendants  to  this  conrt." 

Cobb  &  Avery,  for  appellants.  Craddock  & 
Looney,  for  appellees. 

FINUQY,  J.  (after  stating  the  facts).  Tbere 
are  quite  a  number  of  assignments  of  error 
presented  In  the  brief  of  appellants.  Under 
the  -view  we  take  of  the  case,  It  will  only  be 
necessary  to  consider  a  few  of  Qie  questions 
of  material  importance. 

1.  The  plea  to  the  jurisdiction  of  the  court, 
on  the  ground  that  the  appellants  did  not  re- 
side in  Hnnt  cotmty,  was  properly  overruled. 
The  suit  is  based  upon  a  trespass  committed 
in  Hnnt  county,  and  the  venue  properly  ob- 
tained in  Hunt  county. 

2.  The  motion  to  remove  the  case  to  the 
United  States  court,  upon  the  ground  that 
the  property  was  seized  under  an  execution 
if«ued  out  of  the  federal  court,  was  properly 
refused  by  the  court.  The  amount  of  the 
damages  for  the  wrongful  seizure  of  the  prop- 
erty was  laid  In  the  petition  at  $1,016,  and 
the  United  States  circuit  court  did  not  have 
jurisdiction  of  the  controversy  Involving  this 
gam.  In  re  Pennsylvania  Co.,  137  U.  S.  451, 
11  Sup.  Ct.  141. 

3.  The  conrt  did  not  err  In  overruling  the 
exceptions  to  the  petition.  The  petition  suffi- 
ciently alleged  that  the  property  was  taken 
frooa  the  possession  of  the  plaintiff,  and  the 
proiierty  was  sufficiently  described  to  put  the 
defendants  upon  notice  of  what  they  were 
called  upon  to  meet  on  the  trial. 

4.  The  court  erred  In  not  granting  a  new 
trial.  The  evidence  of  the  plaintiff  himself 
showed  that  the  bulk  of  the  property  seized 
under  execution,  for  the  value  of  which  he 
sued  to  recover,  was  transferred  to  him  by  J. 
H.  Cooke.  According  to  his  own  testimony, 
all  of  the  property,  except  a  sufficient  amount 
to  be  of  $327  in  value,  was  so  transferred  to 
him  by  said  Cooke.  At  the  time  of  this  trans- 
fer, and  long  anterior  thereto,  Cooke  was  in- 
solvent, owed  a  large  amount  of  indebted- 
I'ess,  and  tbkre  were  a  number  of  judgments 
against  him;  and  these  facts  were  well 
known  to  the  plaintiff  at  and  before  the  time 
of  the  transfer  of  the  stock  (horses,  cattle,' 
etc.)  to  him.  The  transfer  to  him  by  Cooke 
was  made  Just  before  and  in  anticipation  of 
the  seizure  of  said  stock  under  the  execution. 
The  evidence  showed  that  Cooke  applied  to 
soreral  persons  to  claim  different  portions  of 
his  property,  to  aid  him  in  covering  up  and 
concealing  it,  to  prevent  seizure  under  exe- 
cution by  his  creditors.  That  he  was  trying 
to  make  such  transfers  for  the  purpose  of  de- 
frauding his  creditors  is  conclusively  shown 
by  IhP  record.  The  amount  of  the  property 
conveyed  to  the  plaintiff  by  Cooke,  according 
to  plaintiff's  own  testimony,  was  of  the  ap- 
proximate value  of  $1,000.  According  to 
plaintiff's  testimony,  the  transfer  of  the  prop- 
erty to  him  was  made  for  the  purpose  of  sat- 


isfying a  debt  due  to  him  by  Oooike,  which 
debt  did  not  amount  to  more  than  $350.  In- 
deed, the  testimony  is  quite  unsatisfactory  as 
to  the  amount  of  such  indebtedness;  but,  giv- 
ing the  most  liberal  Interpretation  to  plaintiff's 
testimony,  such  Indebtedness  did  not  exceed 
the  snm  of  $250.  Plaintiff  was  the  brother-in- 
law  of  Cooke,  and  lived  with  him  at  the  time  of 
the  seizure  of  his  property.  The  property  was 
not  actually  delivered  into  plaintiff's  posses- 
sion, and  the  evidence  shows  that  the  trans- 
fer of  the  property  to  plaintiff  was  intended 
to  serve  the  purpose  of  Cooke  to  put  It  out  of 
the  way  of  his  creditors.  The  execution  un- 
der which  the  stock  were  seized  was  against 
J.  H.  Cooke.  The  value  of  the  property  con- 
veyed to  plaintiff,  upon  his  own  estimate  of 
value,  so  far  exceeded  the  amount  of  Cooke's 
indebtedness  to  him  as  to  show  conclusively 
to  our  minds,  that  the  transaction'  was  a 
fraud  upon  Cooke's  creditors.  Edwards  v. 
Dickson,  60  Tex.  613,  2  S.  W.  718;  Black  v. 
Vaughan,  70  Tex.  47,  7  S.  W.  604. 

The  amount  of  the  property  conveyed  by 
Cooke  to  plaintiff,  and  which  is  sued  for  here, 
exceeds  the  amount  of  the  verdict  in  this  case; 
and  the  evidence  as  to  the  remainder  of  the 
property  sued  for,  which  was  not  obtained 
from  Cooke,  is  not  of  such  character  as  woul<^ 
justify  us  in  allowing  a  remittitur  of  any  por- 
tions of  the  judgment,  to  cure  the  error  com- 
mitted by  the  trial  conrt.  The  judgment  of 
the  court'  below  Is  reversed,  and  the  cause  re- 
manded. 


GULF,  C.  &  S.  F.  RY.  CO.  v.  FLATT. 

(Court  of  Civil  Appeals  of  Texas.     July  3, 
1896.) 

Cabhibrs— Injuries  to  Pas8biiobr8— Statutb  of 
Limitations— Question  pok  Juut. 

1.  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiffs  wife,  where  lier  evi- 
dence raised  the  question  of  contributory  negli- 
Kence,  and  the  court  submitted  such  issue  oul.r 
in  a  general  way,  it  was  error  to  refuse  a 
charge,  applicable  to  the  evidence,  that  though 
defendant  was  negligent.  If  plaintiff's  wife  went 
out  on  the  car  platform  so  hurriedly  that,  when 
the  train  started,  she  was  nnable  to  remain  on 
the  steps,  but  had  to  jump  off,  and  her  injurie» 
resulted  therefrom,  and  her  attempt  to  leave  the 
train  was  a  failure  to  nse  reasonable  care,  the 
verdict  should  be  for  defendant. 

2.  In  an  action  against  a  railroad  company 
for  injuries  received  December  24,  1802,  the  pe- 
tition was  filed  December  5,  1S93;  the  citation 
was  iSKued  December  20,  1S93,  and  was  served 
April  1($,  1894.  Defendant  pleaded  the  one- 
year  Statute  of  limitations.  Held,  that  wheth- 
er plaintiff  had  procured  the  citation  to  be  is- 
sued and  served  within  a  reasonable  time  after 
the  petition  was  filed  was  a  question  for  the 
jury,  and  it  was  not  error  to  refuse  to  charge, 
in  effect,  that  the  action  was  barred. 

Appeal  from  district  court,  Ellis  county; 
J.  E.  DUlard,  Judge. 

Action  by  P.  A.  Flatt  against  the  Oulf, 
Colorado  &  Sante  F6  Railway  Company  for 
personal  injuries  to  plaintiff's  wife  caused 
by  defendant's  negligence.    From  a  judg- 
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ment  for  plaintiff,  defendant  appeals.    Re- 
veraed. 

J.  W.  Terry  and  Chaa.  K.  Lee,  for  appel- 
lant. 


LIOHTFOOT,  C.  J.  Appellee  has  filed  no 
brief  in  this  court,  and  we  adopt  the  state- 
ment of  the  case  by  appellant.  Appellee 
Instituted  this  suit  in  the  district  court  of 
Ellis  county  to  recover  of  appellant  dam- 
ages for  injuries  claimed  to  have  been  sus- 
tained by  his  wife  while  getting  off  of  a 
train  at  Wyatt  station,  his  wife  having  been 
a  passenger  on  the  train  from  Alvarado  to 
Wyatt;  damages  claimed  by  first  amended 
original  petition  being  $2U,U00.  Defendant 
answered  by  general  and  special  exceptions, 
general  denial,  and  plea  of  contributory  neg- 
ligence, and  plea  of  limitation.  There  was 
a  trial  before  a  Jury  on  July  9,  1895,  and  ver- 
dict and  Judgment  for  the  plaintiff  for  the 
sum  of  $500,  from  which  this  appeal  Is 
taken. 

There  was  much  testimony  upon  each  side 
In  regard  to  the  question  as  to  whether  the 
appellee's  wife  was  injured  by  the  negli- 
gence of  appellant,  and  the  extent  of  her 
Injuries,  if  any.  Upon  the  question  of  con- 
tributory negligence  and  the  occurrences  at 
the  time  of  the  claimed  injury,  the  testi- 
mony of  Mrs.  Flatt  and  Mrs.  Glass,  as  set 
out  in  appellant's  brief,  is  the  only  evi- 
dence, and  is  as  follows:-  Mrs.  Juan  Flatt, 
for  plaintiff,  testified:  "Live  near  Tolosa, 
Kaufman  county.  Am  wife  of  plaintiff.  In 
December,  1892,  I  lived  near  Wyatt  Switch, 
Ellis  county,  southwest  of  railroad.  Lived 
there  until  about  last  of  January,  1893, 
when  we  moved  to  Kaufman.  About  De- 
cember, 1893,  I  bought  a  ticket  at  Alvarado, 
for  Wyatt,  on  defendant's  road.  Wyatt  is 
Just  a  switch;  a  storehouse  and  a  school- 
house  there,  that  is  all.  Conductor  did  not 
take  ticket  up.  My  two  children  were  with 
me  at  the  time.  The  little  boy  was  ten 
years  old,  and  the  little  girl  was  eight.  I 
sat  in  back  part  of  coach.  It  was  night 
when  I  arrived  at  Wyatt,  about  10  o'clock. 
When  I  got  to  Wyatt,  when  train  stopped, 
I  rose  up,  and  started  out  Just  as  fast  as  I 
could.  Had  to  go  out  through  a  little  short 
coach;  and,  when  I  got  through  there,  X 
turned  down  steps.  I  always  got  off  on  north 
side  when  there  was  any  one  to  help  me  off; 
but  I  did  not  see  any  one  there,  and  I  got  off  on 
south  side.  When  I  started  to  get  off,  there 
was  an  old  lady  I  knew  who  started  to  get  off. 
When  I  started  to  get  off,  I  started  in  such  a 
hurry  that  I  could  not  stop  myself;  and,  when 
I  got  to  second  step,  they  started,  and  I 
Jumped  from  last  step.  That  hurt  me, 
when  I  Jumped  down.  When  I  Jumped,  I 
hallooed  to  children  to  Jump.  Little  girl 
would  not  Jump,  but  boy  Jumped.  She  was 
afraid,  I  reckon.  I  thought  she  was  not 
going  to  Jump,  and  I  ran,  and  caught  hold 
of  coach  with  my  left  hand,  and  tried  to 


puU  her  off  with  my  right  hand,  and  she 
sort  of  hung  back.  I  don't  remember  then 
when  I  got  off,  but  it  took  me  a  right  smart 
piece,  as  far  as  across  this  house.  I  don't 
remember  when  she  struck  ground,  nor 
when  I  let  go  of  coach.  When  I  went  down 
the  steps,  my  children  were  on  the  plat- 
form, ready  to  step  off,  right  behind  me; 
and  this  old  lady  was  behind  me,  too. 
Train  started  Just  as  I  stepped  on  second 
step.  There  were  no  lights  out  there;  no 
platform  and  no  box  or  stool  fixed  to  get 
off  on;  no  brakeman  or  conductor  to  assist 
me.  I  never  saw  any  living  person  except 
my  two  children  and  this  old  lady.  I  Jnst 
grabbed  coach  with  my  left  hand,  and 
reached  In  with  my  right  hand  to  pull  little 
girl  off,  and  kept  hollering  to  her  to  Jump; 
and  finally,  I  reckon,  she  Jumped,  but  I 
don't  remember  when  she  struck  ground, 
nor  when  I  let  go.  She  was  crying  out 
loud  on  steps;  was  afraid  to  Jump.  iJeemed 
to  me  like  it  was  a  high  place  where  I 
Jumped;  a  mighty  high  place.  North  of 
coach  it  looked  like  there  was  a  box  car.  I 
thought  there  was.  That  was  one  reason, 
too,  I  went  off  on  side  I  did.  Train  could 
not  have  stood  still  half  a  minute,  Itecanse 
I  walked  mighty  fast,  and  I  think  I  could 
walk  it  in  half  a  minute  and  less  from 
where  I  was  seated  back  in  coach.  First 
I  discovered  I  was  loose  from  car,  1  was 
standing  on  track.  Didn't  know  where  I 
was  then.  Turned  around  for  something, 
and  first  thing  I  remember  saying,  I  said  to 
children,  'Where  am  I,  anyhow?"  And  my 
oldest  boy  heard  me,  and  came  to  me." 
Cross-examined:  "There  was  a  little  short 
coach  attached  to  coach  that  I  was  sitting 
In..  I  know  I  went  through  that.  I  turned 
down  first  steps  I  came  to.  First  coach  I 
went  through  there  were  no  steps.  Mrs. 
Glass  was  in  same  coach  I  was.  I  came 
out,  and  looked  down  one  side,  and  then 
hurried  down  other  side.  I  looked  out  to 
see  a  conductor  or  a  light,  and  I  saw  noth- 
ing of  the  sort,  and  I  got  off  as  quick  as  I 
could.  It  looked  to  mo  like  on  left  side 
of  coach  was  a  box  car,  and  I  thought  I 
would  get  off  on  other  side.  Conductor  had 
not  taken  up  my  ticket.  Cannot  say  wheth- 
er there  were  more  cars  than  usual  on  the 
train.  There  was  no  depot  at  Wyatt 
Switch.  There  is  no  agent  there.  I  don't 
know  whether  brakemen  were  up  at  other 
cars  to  help  off  passengers  or  not.  I  got 
to  second  step,  and  the  train  started,  and  I 
could  not  stop  myself.  I  rushed  down  steps 
so  fast,  I  cotddn't  stop  myself.  It  was  dark, 
and  I  knew  It  was  my  place  to  get  off,  and 
I  had  to  get  off.  I  was  going  down  steps 
so  fast  I  could  not  help  myself,  and.  after  it 
started.  I  went  right  on  off."  Mrs.  Glass, 
for  defendant,  testified:  "I  know  Mrs.  r. 
A.  Flatt.  Have  known  her  seven  years 
16th  of  this  last  December.  Was  on  train 
with  Mrs.  Flatt  on  December  24,  1892.  Was 
standing  right  there,  ready  to  get  off  myself. 
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She  and  her  two  children  were  in  front  of 
me;  little  boy  first  getting  off,  Mrs.  Flatt 
next,  calling  for  her  little  girl  to  be  banded 
to  her.  As  car  got  there,  she  said,  'I  don't 
believe  they  ore  going  to  stop.'  I  said, 
'Yes;  we  are  hardly  far  enough.'  As  we 
walked  out,  car  was  Just  in  motion  of  stop- 
ping. It  backed,  and  then,  as  It  moved  for- 
ward, little  boy  stepped  oft.  It  was  in  very 
slow  motion.  Brakeman  helped  her  down, 
and  the  brakeman  and  some  other  gentle- 
men took  bold  of  child,  and  handed  child 
down  to  her.  Train  was  In  very  slow  mo- 
tion. Mrs.  Flatt  did  not  fall  at  alL  She 
stepped  oft,  and  she  said,  'Hand  me  my 
child.'  She  did  not  fall.  She  was  not 
dragged  at  all.  Child  might  have  been  a 
little,  but  train  was  in  very  slow  motion; 
and,  if  she  had  stepped  forward  just  one 
step,  child  would  not  have  been  dragged 
any  at  all.  If  there  had  been  any  one  hurt. 
It  would  have  been  child,  but  neither  one 
was  hurt  I  did  not  get  off  then.  They 
went,  I  reckon,  2U0  yards  down  track.  I 
asked  one  gentleman  to  ring  the  bell,  that 
I  had  to  get  off;  and  he  rang  the  bell. 
Train  stopped,  and  conductor  asked  what 
was  up,  and  he  told  me  to  get  off  there. 
Told  him  I  would  not  do  it,  that  I  would 
report  him  nnless  he  backed  the  train,  and 
put  me  off;  and  he  says,  1  will  do  so  at 
once.'  The  train  backed  back,  and  put  me 
off,  and  I  said  to  Mrs.  Flatt,  Did  little  girl 
get  hurtr  'No,'  she  said,  'I  would  Just  as 
soon  be  hurt  as  scared  to  death.'  I  did 
not  have  any  further  conversation.  She  was 
up  on  nag  then,  going  off.  Haven't  seen 
Mrs.  Flatt  from  that  day  until  this." 

The  court,  in  its  charge  to  the  Jury,  sub- 
mitted to  them,  In  a  general  way,  the  issue 
of  contributory  negligence.  Appellant  re- 
quested the  court  to  charge  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  Mrs.  Flatt  received  any  injuries  of 
any  character  as  alleged;  and  if  you  fur^ 
ther  believe  from  the  evidence  that  the  de- 
fendant, its  agents  or  employes,  were  guilty 
of  any  negligence  as  defined  to  you  by  the 
charge  of  the  court;  and  still  you  believe 
from  the  evidence  that,  at  the  time  Mrs. 
Flatt  received  the  injuries,  she  went  out  up- 
on the  platform  of  the  defendant's  cars 
hurriedly,  and  attempted  to  get  down  off 
the  cars  with  such  rapidity  that,  when  the 
train  started  in  motion,  she  was  unable  to 
check  herself,  and  to  remain  on  the  steps, 
but  had  to  jump  from  the  steps  of  the  train; 
and  yon  believe  that  her  Injuries  were  the 
result  of  such  jump  or  such  haste  upon  her 
part  to  alight,  and  that  her  attempting  to 
disembark  from  the  train  under  the  cir- 
cumstances of  this  particular  case,  as  shown 
to  you  by  the  evidence,  and  In  the  way 
shown  by  the  evidence,  was  a  failure  upon 
her  part  to  exercise  such  care  and  prudence 
as  a  reasonably  prudent  person  would  have 
exercised  under  tne  same  circumstances,— 
you  will  find  for  defendant"    The  question 


of  contributory  negligence  was  clearly  raised 
by  the  testimony  of  Mrs.  Flatt  herself,  and 
the  appellant  had  the  right  to  have  this 
question  fully  and  fairly  submitted  In  the 
charge  of  the  court,  which  was  not  done. 
If  Mrs.  Flatt  was  Injured,  and  such  Injuries 
were  caused  by  her  contributory  negligence, 
she  should  not  recover.  Railway  Co.  v. 
Scott  (Tex.  Civ.  App.)  27  S.  W.  827;  Rail- 
way Co.  V.  Shleder  (Tex.  Sup.)  30  S.  W.  902; 
Railway  Co.  v.  Younger  (Tex.  Civ.  App.) 
29  S.  W.  948. 

2.  The  appellant's  ninth  assignment  of  er- 
ror is  that  the  "court  erred  in  refusing  to 
give  defendant's  special  charge  No.  4.  which 
Is  as  follows:  'The  undisputed  evidence  In 
this  case  showing  that  plaintiff  received  her 
injuries,  if  any,  on  the  24th  day  of  Decem- 
ber, 1892,  and  that  petition  was  not  filed  in 
this  case  until  December  0,  1893,  and  cita- 
tion was  not  Issued  until  December  20,  1893, 
and  was  not  served  until  April  6,  1894,  and 
there  being  no  evidence  whatever  shown 
to  excuse  the  delay  on  the  part  of  the  plain- 
tiff In  having  such  citation  served,  you  are 
charged  to  find  for  the  defendant  on  Its 
plea  of  limitation,  and  so  say  by  your  ver- 
dict' "  It  appears  from  the  evidence  that 
the  claimed  Injuries  which  Mrs.  Flatt  re- 
ceived were  received  on  December  24,  1892. 
The  petition  was  filed  in  this  case  on  Decem- 
ber 6,  1893.  Citation  was  issued  December 
20,  1893,  and  served  on  April  16,  1894.  We 
do  not  think  this  state  of  facts  would  Jus- 
tify the  requested  charge;  but  the  question 
having  been  called  to  the  attention  of  the 
court  by  the  requested  charge,  and  limitation 
having  been  plead,  the  court  should  have 
given  to  the  Jury  proper  Instructions  upon 
that  subject  In  order  to  prevent  the  bar 
of  the  statute  of  limitation,  the  petition 
should  not  only  have  been  filed  in  the  dis- 
trict court,  but  plaintiff  should  have  seen 
that  citation  was  Issued  and  served  within 
a  reasonable  time  thereafter.  If  plaintiff 
Intended  In  good  faith  to  prosecute  his  suit, 
and  was  not  to  blame  that  citation  was  not 
sooner  served  on  defendant  the  statute  of 
limitation  would  not  apply.  Insurance  Co. 
V.  Templeton,  3  Wilson,  Civ.  Cas.  Ct.  App. 
t  424;  Rlcker  v.  Shoemaker.  81  Tex.  22,  10 
S.  W.  645;  Bates  v.  Smith,  80  Tex.  243,  16 
S.  W.  47.  It  was  a  qnestion  of  fact  to  be 
determined  by  the  Jury  whether  the  plain- 
tiff had  prosecuted  his  suit  by  causing  cita- 
tion to  be  Issued  and  served  within  a  rea- 
sonable time  after  the  petition  was  filed, 
and  the  court  should  not  have  undertaken 
to  charge  the  Jury  directly  to  find  for  the 
defendant  on  its  plea  of  limitation,  as  was 
asked  by  the  requested  charge. 

There  are  many  other  Interesting  ques- 
tions discussed  in  the  brief  of  counsel  for 
appellant,  which  will  not  probably  arise  up- 
on another  trial.  For  the  error  of  the  court 
In  refusing  the  third  requested  charge  of  ap- 
pellant, the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial 
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BURNETTB  et  aL  v.  FOREMAN. 
(Court  of  Civil  Ai^ealR  of  Texas.     March  20, 

1805.) 
ABSioNMSirr  for  Binbfit  or  Crbditobs  —  Rbsi- 

RBNCB  or  AsglOMBB — StATDTB. 

Sables'  CiT.  St  art.  65f,  proyiding;  that 
the  assignee  shall  be  a  resident  of  the  conntT 
where  the  assignor  resides,  or  his  principal  busi- 
ness is  conducted,  is  directory  only. 

Appeal  from  district  court,  Dallas  coubty; 
Edward  Oray,  Judge. 

Action  by  G.  N.  Foreman  against  Owen  D. 
Burnette  and  others.  Judgmpnt  for  plaintiff, 
and  defendants  appeaL     Affirmed. 

Leake,  Henry  &  Reeves  and  Hogaett  &  Or- 
rick,  for  appellants.  C.  L.  Herbert  and  Har- 
ris &  Knigbt,  for  appellees. 

Conclusions  of  Fact 

RAINET,  J.  On  October  7,  1887,  J.  B. 
Malnor,  a  merchant,  made  a  conveyance  to 
Burnette  of  his  property,  by  deed  as  follows: 

"State  of  Texas,  Coun^  of  Montagueu 
Know  all  men  by  these  presents,  that  I,  J. 
E.  Malnor,  of  said  county  and  state,  for  and 
in  consideration  of  one  dollar  to  me  in 
hand  paid,  have  transferred,  sold,  and  con- 
veyed, and  by  these  presents  do  transfer, 
sell,  and  convey  and  deliver,  unto  Owen  D. 
Burnette,  agent  for  Blankenship  &  Blake 
Company,  a  chartered  corporation  doing 
business  at  Dallas,  Dallas  county,  Texas,  as 
trustee,  the  following  described  personal 
property,  situated  In  the  town  of  Bowie, 
Montague  county,  Texas,  consisting  of  a 
stock  of  merchandise  contained  in  a  certain 
storehouse  on  Tarrant  street.  In  the  town  of 
Bowie,  Texas,  and  now  occupied  by  me  as 
such;  said  stock  consisting  of  dry  goods, 
boots,  shoes,  clothing,  hats,  caps,  trunks, 
valises,  show  cases,  etc.,  an  Itemized  state- 
ment of  which  cannot  now  be  given,  no  In- 
voice of  same  being  accessible,  but  estimated 
value  of  said  stock  of  merchandise,  at  orig- 
inal Invoice  price,  is  about  ten  thousand  dol- 
lars, more  or  less,  and  said  goods  here  con- 
veyed being  all  of  said  merchandise,  except 
about  five  hundred  dollars'  worth  of  mil- 
linery belonging  to  Miss  Kate  I^ancaster  A: 
Brother,  now  In  said  storehouse,  and  which 
may  be  fully  identified  and  taken  In  posses- 
sion by  the  description  here  given.  This  con- 
veyance, however,  is  made  In  trust  for  the 
following  puri^oses,  with  the  powers  and  au- 
thorities herein  annexed:  That  Is  to  say,  the 
undersigned,  being  Indebted  to  various  per- 
sons hereinafter  named,  and  being  desirous 
of  applying  said  stock  of  merchandise  to  the 
payment  of  said  Indebtedness  as  far  as  the 
same  may  be  sufficient  for  the  purposes,  with 
the  preferences  and  in  the  manner  here- 
in designated,  make  this  conveyance  in  trust, 
with  directions  as  follows:  The  said  Owen 
D.  Burnette,  agent  for  Blankenship  &  Blake 
Company,  as  trustee,  is  authorized  and  em- 
powered to  take  immediate  possession  of  said 
property,  and  proceed  as  soon  as  possible  to 


dispose  of  same  at  private  sale,  or  other- 
wise, at  retail  or  in  bulk,  for  cash;  and,  for 
the  purpose  of  properly  and  expediently  dis- 
posing of  said  property,  he  is  authorized  to 
employ  all  necessary  assistance  to  that  end, 
and  incur  reasonable  and  necessary  expense, 
and  to  so  manage  and  dispose  of  said  prop- 
erty within  a  reasonable  time  as  will  enable 
him  to  derive  the  best  price  for  the  same. 
It  is  agreed  and  said  trustee  Is  authorized 
and  empowered  to  apply  the  proceeds  of  the 
sale  of  said  property  as  follows:  Said  tnu- 
tee  shall  pay  out  of  the  proceeds  of  such 
sale  all  the  expense  of  executing  this  trust 
and  preserving  said  property,  and  of  main- 
taining and  asserting  the  right  of  his  trust, 
and  all  expense  of  every  kind  properly  con- 
nected with  this,  and  legal  discharge  of  his 
duties  as  trustee.  The  net  proceeds  of  said 
sale,  after  paying  in  full  said  expenses  here- 
inbefore named,  shall  be  applied  as  follows: 
1st  To  the  payment  in  full  of  my  entire  In- 
debtedness to  Blankenship  &  Blake,  of  Dal- 
las, Texas,  amounting  to  forty-two  hundred 
and  eighty-four  &  »/ioo  dollars  (^,286.39). 
together  with  such  Interest  as  may  be  due 
or  may  accrue  on  said  indebtedness.  Evi- 
dence of  this  indebtedness  is  an  account 
against  me  for  mdse.,  which  I  hereby  ac- 
knowledge as  just  and  true.  2nd.  If  any 
balance  remain  after  the  payment  in  full  or 
the  indebtedness  as  hereinbefore  named,  to 
pay  in  fall  the  debt  I  owe  B.  0.  Evans  Com- 
pany of  Fort  Worth,  Texas,  amounting  to 
fourteen  hundred  and  fifty  dollars,  together 
with  interest  in  full  that  may  now  be  due 
or  that  may  accrue  from  said  indebted- 
ness; evidence  of  said  Indebtedness  being  ao 
open  acct  and  balance  on  a  note  for  mdse., 
which  I  hereby  acknowledge  to  be  Just  and 
true.  3rd.  If  any  balance  remain  after  the 
payment  In  full  of  all  of  my  indebtedness 
as  hereinbefore  named,  to  pay  In  full  the 
debt  I  owe  the  Martin-Brown  Company,  of 
Fort  Worth,  Texas,  amounting  to  twelve 
hundred  and  seventy-four  &  •'/i«o  dollars, 
for  mdse.;  evidence  of  said  indebtedness  be- 
ing an  open  acct,  which  I  hereby  acknowl- 
edge to  be  Just  and  true.  4tli.  In  the  event 
all  of  the  foregoing  indebtedness  and  de- 
mands have  been  fully  paid  oS  and  dischar- 
ged by  the  proceeds  of  the  said  sale,  and 
there  remains  a  balance,  the  same  shall  b« 
prorated,  according  to  amounts  due  by  me, 
on  the  following  other  debts,  each  creditor 
to  receive  his  proportion  of  such  surplus, 
when  said  trustee  is  directed  and  authorized 
to  pay— 

Liawman,  Sons  &  Co.,  Chicago,  HI.  $   687  22 

H.  F.  Simon,  Gregor  &  Co..  St.  Louis  1,172  35 

Bennett,  Bauer  &  Co.,  St  Louis,  Mo.  2S2  75 

N.  Druckncr  &  Co.,  CinciunaU,  O.. .  117  10 
T.  K.  Hammer  &  Co.,  Kansas  City, 

Mo 5«2  93 

Top,  Leather  &  Co.,  Louisville,  Ky.  154  25 

Stix,  Krouse  &  Co.,  Cincinnati,  Ohio  2,320  75 

M.  D.  Wells  &  Co.,  Chicago   III l,&t9  25 

Megerhurg,    Rothchild    &    Bro.,    St 

Louis,  Mo 179  80 

Ooyle,  Seargent,  St  Louis,  Mo 27  40 
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"The  ezecatlon  of  this  trost  Is  to  be  pro- 
ceeded Tvlth  prompt  and  reasonable  dispatcb, 
and  tbe  money,  as  fast  aa  realized  from  tbe 
disposal  bf  said  property,  applied  to  the  pur- 
poses of  this  tmst  as  soon  as  practicable.  In 
'Witness  all  of  which  I  herennbo  set  my  band 
this  the  8tb  day  of  October,  1887.  J.  £. 
Mainor." 

—Which  deed  was  duly  acknowledged  and 
recorded.  Mainor  was  insolvent,  and  the 
conveyance  included  all  of  his  exempt  prop- 
erty, except  notes  and  acconnts.  Upon  the 
execution  of  the  conveyance,  Bumette  took 
possession  of  the  goods,  part  of  which  were 
sold,  and  the  proceeds  paid  over  to  Blank- 
enship  Sc  Blake  Company,  and  those  not  sold, 
amounting  to  about  $3,100  in  value,  were 
turned  over  to  B.  C.  Evans  Company.  Bur- 
nette  failed  to  qualify  aa  assignee,  and  cer- 
tain creditors  of  Mainor,  on  the  theory  that  \ 


the  Instmment  was  a  general  statutory  deed 
of  assignment,  applied  to  the  district  court 
to  appoint  a  substitute  assignee,  on  the 
ground  that  Burnette  had  failed  to  give  bond 
as  required  by  the  statute.'  The  court,  with- 
out notice  to  Bumette,  appointed  Foreman 
(appellee)  as  substitute  assignee,  who  quali- 
fied as  such,  and  made  demand  for  the  i;oods, 
of  those  who  held  possession  under  Bumette, 
but  was  refused,  and  the  goods  were  dis- 
posed of  as  above  stated.  The  notes  and 
accounts,  on  the  order  of  the  district  court, 
were  turned  over  to  Foreman,  none  of  which 
have  been  collected,  the  same  proving  value- 
less. Bumette  was  the  regularly  employed 
agent  of  Blankenship  &  Blake  Company, 
and,  at  the  request  of  said  company  and  of 
B.  C.  Evans  Company,  he  acted  for  the  lat- 
ter in  securing  claims  in  such  cases  as  the 
one  under  consideration;  and  in  this  case  he 
acted  for  both  companies,  of  which  B.  C.  £2t- 
ans  Company  had  full  notice,  and  not  only  ac- 
quiesced in  his  acts  in  the  premises,  but  par- 
ticipated in  the  transaction,  and  received  of 
the  goods  about  $3,100  worth  to  pay  a  claim 
of  about  $1,500.  B.  C.  Evans  was  the  principal 
stockholder  and  president  of  the  B.  C.  Evans 
Company,  and  was  also  a  stockholder  in  the 
Blankenship  &  Blake  Company.  These  two 
companies  acted  together,  and  were  Joint 
trespassers  in  the  conversion  of  the  said 
stock  of  goods,  which  were  of  the  va'ue  as 
found  by  the  verdict  of  the  Jury.  The  mil- 
linery goods  that  were  found  with  the  stock 
of  Mainor  belonged  to  other  parties,  though 
Mainor  was  security  for  same.  They  were 
afterwards  sold,  and  the  proceeds  paid  to  B. 
Bauman,  from  whom  said  goods  were  bought. 
The  deed  of  conveyance  was  made  by  Mainor 
with  a  view  to  a  general  winding  up  of  his 
business,  and  dlstribatlon  of  hla  assets 
among  his  creditors. 

»  Sayles'  Civ.  St.  art.  65f.  provides  that  the 
assignee  shall  Kive  bond  within  5  days  after 
delivery  of  the  deed. 


Coadusions  of  Law. 

L  The  appellants  contend  that  the  convey- 
ance made  by  Mainor  was  a  partial  common- 
law  assignment,  and,  being  such,  Bumette, 
the  assignee,  was  not  required  to  give  bond; 
that  Burnette,  assignee,  not  being  a  resident 
of  Montague  county,  "did  not  have  the  stat- 
utory qnallflcations  of  a  statutory  assignee, 
and,  not  possessing  such  qualifications,  the 
deed  made  to  him  could  not  be  a  statutory 
assignment;  and  that  tbe  court  erred  in  ap- 
pointing plaintiff  substitute  assignee."  This 
case  was  once  appealed  to  the  supreme  court 
from  a  Judgment  of  the  district  court  sus- 
taining demurrers  to  the  petition  and  dis- 
missing the  case.  The  supreme  court  held 
the  petition  good,  and  reversed  tbe  cause. 
The  material  allegations  of  the  petition  are 
supported  by  the  evidence  adduced  on  the 
trial.  Such  being  the  case,  the  questions  nt 
issue  are  settled  adversely  to  appellants  by 
said  decision;  and  we  so  hold,  in  conformi- 
ty therewith.  Foreman  v.  Burnette,  83  Tex. 
386,  18  8.  W.  756. 

2.  As  to  the  assignments  of  error  made 
by  the  B.  C.  Evans  Company,  it  is  only  nec- 
essary to  say  that  under  our  findings  of  fact 
said  company  is  Justly  liable  with  Blanken- 
ship &  Blake  Company;  and  there  Is  no  ma- 
terial error  in  the  charge  of  the  court  com- 
plained of,  nor  in  the  court's  refusing  to 
give  the  special  charges  asked.  The  Judg- 
ment is  affirmed. 


HEREFORD   CATTLE  CO.  v.  POWBLL.» 

(Court  of  Civil  Appeals  of  Texas.    April  18, 
1896.) 

AtTACHMBNT — LiqCIDATEU  DeMAXD— BiLL  OP   EX- 
CEPTIONS— SoppiciESCT— Evidence— 

ADMIS8IBILITT. 

1.  Lands  were  leased  by  a  company  for  an 
annnal  rental  of  $3,200,  payable  $2,400  in  cash, 
and  $800  in  the  capital  stock  of  the  company  at 
its  face  value.  In  an  action  to  collect  tbe  rent 
the  allegations  of  the  petition  clearly  showed 
that  both  parties  valued  the  stock  at  its 
face  value.  Held,  that  attachment  could  issue 
for  tbe  sum  payable  in  stock  as  well  as  for  the 
sum  payable  in  money,  under  Sayles'  Civ.  St. 
arts.  152,  155,  which  provide  that  attachment 
may  issue  for  debts  and  demands  on  nffidarit 
which  states  "that  the  defendant  is  justly  in- 
debted to  the  plaintiff,  and  the  amount  of  the 
demand." 

2.  The  fact  that  there  is  a  small  amount  of 
interest  in  plaintifPs  claim  in  excess  of  that  to 
which  he  is  entitled  is  not  a  sufficient  ground 
on  which  to  quash  an  attachment. 

3.  To  support  an  assignment  that  "the  court 
erred  in  refusing  to  permit  defendant  to  prove, 
as  it  offered  to  do,  each  and  every  allegation 
made  in  the  fourteenth  paragraph  of  its  *  *  * 
answer,"  the  bill  of  exceptions  must  set  out  the 
specific  testimony  which  was  sought  to  be  in- 
troduced, and  which  was  objected  to,  as  requir- 
ed by  rule  59  of  the  district  conrts,  which  pro- 
vides that  "bills  of  exception  must  state  enough 

1  Writ  of  error  denied  by  the  supreme  court- 
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of  the  eTidence  or  facts  proyed  in  the  case  to 
make  intelligible  the  ruling  of  the  court  except- 
ed to,  in  reference  to  the  issue  made  by  the 
pleadings." 

4.  Where  it  was  agreed  between  the  parties 
"to  a  sale  of  real  property  under  an  executory 
contract  that  the  grantor  should  continue  to 
collect  the  rents,  a  subsequent  written  convey- 
ance, in  keeping  with  such  agreement,  whidl 
was  set  np  by  the  grantor  in  his  petition  in  an 
action  against  the  lessee  for  rents,  and  made 
.an  exhibit  thereto,  was  admissible  in  evidence 
to  establish  plaintiff's  authority  to  collect  the 
rents. 

5.  Such  agreement  could  also  be  properly 
shown  by  parol  evidence. 

6.  Correspondence  between  the  grantor  and 
grantee,  tending  to  show  the  ownership  by  the 

,grantor  of  the  rents  sued  for,  was  properly  ad- 
mitted for  that  purpose. 

Error  from  district  court,  Dallas  county; 
•R.  E.  Burke,  Judge. 

Action  by  B.  M.  Powell  against  the  Here- 
ford Cattle  Company  on  a  rent  contract  for 
certain  pasture  lands.  From  a  Judgment  In 
favor  of  plalntlfC,  defendant  brings  error.  Af- 
firmed. 

F.  M.  Etheridge,  for  plaintiff  in  error.  Hol- 
ioway  &  Holloway,  for  defendant  in  error. 

LIGHTFOOT,  0.  J.  This  suit  was  brought 
'by  defendant  in  error,  E.  M.  Powell,  upon  a 
rent  contract  for  the  sum  of  $4,021.28  for  cer- 
tain pasture  lands,  and  a  writ  of  attachment 
was  sued  out  and  levied  upon  the  property  of 
plaintitl  in  error  for  that  amount.  Upon  the 
trial  there  was  a  recovery  by  plaintiff  below, 
from  which  this  writ  of  error  Is  prosecuted. 

The  following  statement  of  the  facts  in  tlie 
brief  of  defendant  In  error  is  adopted:  On 
June  12,  1886,  the  plaintiff  rented  to  the  de- 
fendant company  the  ranch  Almyra,  for  an 
annual  rental  of  $2,400  In  money  and  $800  of 
the  stock  of  the  company,  to  be  paid  by  the 
company  at  Dallas,  Tex.,  In  equal  semiannual 
installments,  in  advance;  "that  Is  to  say,  the 
sum  of  $1,200  In  cash  and  $400  in  face  yalue 
of  the  stock  of  the  company  on  the  first  day 
of  July  and  January  in  each  and  every  year." 
The  lease  provided  that  the  plaintiff  should 
expend  $400  annually  in  digging  wells  and 
'building  outside  boundary  fences.  It  was 
afterwards  agreed  that  the  company  might 
make  the  improvements,  the  amount  so  ex- 
l>ended  by  it  to  be  deducted  from  the  rents. 
Pour  hundred  dollars  of  the  cash  rent  due 
January  1,  1890,  has  not  been  paid.  On  Sep- 
tember 2(S,  1890,  the  plaintiff  conveyed  the 
ranch  to  W.  M.  Dubois,  retaining  the  ven- 
dor's lien  to  secure  10  purchase-money  notes, 
the  first  of  which  was  due  September  26, 1891. 
These  notes  were  also  secured  by  a  trust  deed 
on  the  ranch,  executed  by  Dubois.  Two  thou- 
sand five  hundred  dollars  of  the  cash  payment 
recited  In  the  deed  was  not  paid  at  its  deliv- 
ery, and  it  was  agreed  by  plaintiff  and  Du- 
bois that  plaintiff  should  have  the  rent  of  the 
ranch  imtil  this  sum  was  paid.  On  May  4, 
1891,  the  Hereford  Cattle  Company  executed 
<to  plaintiff  the  $1,000  note  sued  on  for  the 


cash  rent  due  January  1,  1891.  The  term  of 
the  original  lease  expired  June  30,  1891.  On 
May  4,  1891,  the  company  executed  to  plain- 
tiff the  $500  note  sued  on  for -the  cash  rent 
from  July  1  to  October  1,  1891,  with  the  un- 
derstanding that,  if  Dubois  should  not  be  sat- 
isfied with  the  arrangement,  the  plaintiff 
would  return  the  $500  note,  and  the  company 
would  hold  him  harmless  in  the  matter.  In 
June,  1891,  Dubois  assented  to  the  extension 
of  the  lease  to  October  1,  1891,  and  promised 
defendant  that  he  would  have  an  agreement 
with  plaintiff  as  to  whom  the  rent  for  the  ex- 
tension should  be  paid.  On  September  26, 
1891,  Dubois  made  default  in  the  payment  of 
the  purdiase-money  note  due  on  that  day. 
On  November  28,  1891,  in  consideration  of  a 
year's  extension,  Dubois  agreed  that  he  would 
exercise  no  further  control  over  the  ranch,  and 
that  tbe  plaintiff  should  have  all  the  rents. 
On  January  20,  1892,  the  plaintiff  wrote  to 
the  company:  "Inclosed  find  note  for  you 
to  sign  for  the  rent  of  the  ranch  Almyra,  to 
the  1st  of  April,  1892,  on  terms  you  have  bad 
it  on  for  the  past  five  years."  On  January 
30,  1892,  the  company  replied,  "I  hasten  to 
send  you  the  note  as  requested."  The  note 
referred  to  is  the  $1,040  note  sued  on.  On 
December  6,  1892,  the  trust  deed  g;iven  by 
Dubois  was  foreclosed,  and  the  ranch  convey- 
ed by  the  trustee  to  the  plaintiff.  The  com- 
pany retained  possession  of  the  ranch  until 
some  time  in  December,  1892.  No  payments 
have  been  made  on  the  notes,  except  as  stated 
In  plaintiff's  amended  petition.  No  rent  has 
been  paid  for  the  time  from  April  1,  1892,  to 
December  31,  1892.  No  stock  rent  tias  been 
paid  for  the  18  months  during  which  the  com- 
pany occupied  the  ranch  after  the  original 
lease  expired.  Under  instructions  of  the  court 
the  jury  found  for  the  plaintiff  for  the  $400 
part  of  the  cash  rent  due  January  1,  1890,  for 
the  balance  due  on  the  $1,000  note,  for  the 
amounts  of  the  $500  and  the  $1,040  notes,  and 
for  the  cash  rent  from  April  1,  1892,  to  De- 
cember 31,  1892. 

1.  The  first  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  quash  the 
writ  of  attachment  upon  motion  of  defendant, 
which  motion  substantially  presents  the  follow- 
ing grounds:  That  the  cause  of  action  sued 
on  is  partly  for  unliquidated  damages,  which 
will  not  support  an  attachment,  and  that  a 
part  of  such  amount  is  made  up  of  interest 
charged  at  8  per  cent  per  annum,  where  It 
should  have  been  6  per  cent.  Hie  first  por- 
tion of  the  objection,  and  upon  which  the  main 
contention  of  the  company  seems  to  be  based, 
grows  out  of  the  contract  lietween  the  parties, 
by  wliich  it  was  agreed  that  the  company 
should  pay  as  rents  for  the  lands  embraced  in 
the  contract  "annual  rental  of  twenty-four 
himdred  dollars  ($2,400)  in  lawful  money  of 
the  United  States,  and  eight  hundred  dollars 
of  the  stock  of  its  company."  It  was  also 
agreed  that  $400  of  the  money  should  annual- 
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ly  be  used  in  ImproTements  on  the  land.  It 
is  contended  by  plaintiff  in  error  tbat  the  por- 
tion of  the  claim  sued  on  (about  $800)  which 
is  for  the  "stock  rent,"  or  the  Item  Including 
the  rentals  which  the  company  agreed  to  pay 
In  Its  capital  stock,  is  not  such  a  debt  as  will 
support  an  attachment.  Under  our  statutes 
An  attachment  may  be  sued  out  for  a  "debt 
or  demand."  Sayles'  Civ.  SL  arts.  152,  155. 
While  such  demand  should  be  sufiSciently  cer- 
tain, as  distinguished  from  unliquidated  dam- 
ages, to  really  constitute  an  indebtedness 
which  may  be  declared  upon  with  reasonable 
certainty,  yet  damages  of  an  uncertain  char- 
acter, such  as  might  grow  out  of  a  tort,  would 
be  excluded.  In  this  case  the  action  Is  ex 
contractu,  the  amount  Is  certain  and  fixed, 
and  we  see  no  good  reason  why  an  attachment 
could  not  Issue  for  the  sum  payable  in  stock 
AB  well  as  for  the  sum  payable  In  money.  It 
lias  been  so  held  in  a  number  of  states,  as 
shown  by  the  numerous  cases  cited  by  Mr. 
Drake.  Drake,  Attachm.  Si  13-23,  and  an- 
thoritles  there  cited.  In  our  own  state  the 
rule  has  been  clearly  laid  down  by  our  own 
supreme  court  In  an  able  opinion  by  Judge 
Henry,  as  follows:  "Our  statutes  allow  at- 
tachments to  be  issued  for  'debts  and  de- 
mands' (article  155)  upon  plaintiff's  making 
affidavit  that  the  defendant  is  Justly  indebted 
to  the  plaintiff  and  the  amount  of  the  demand' 
<artlcle  152).  It  requires  neither  argument  nor 
illustration  to  prove  that  the  amount  here 
meant  is  such  as  can  be  fairly  approximated 
and  stated  upon  existing  facts,  such  as  the 
value  of  property  destroyed,  or  its  use  when 
detained.  An  attachment  may  be  issued  In 
every  Instance  when  the  amount  does  not  de- 
pend upon  uncertain  contingencies  unprovid- 
ed for  by  the  contract,  and  when  it  is  suscep- 
tible of  proof  based  upon  certain  and  existing 
facts.  When  the  suit  is  for  damages  for 
breach  of  contract  dependent  upon  existing 
and  uncontlngent  facts,  and  the  damages 
-claimed  are  actual  and  capable  of  estimation 
by  the  usual  means  of  evidence,  and  not  rest- 
ing wholly  or  in  part  in  the  discretion  of  the 
Jury,  the  affidavit  required  by  our  statute  may 
properly  be  made,  and  the  attachment  sued 
out."  Hochstadler  v.  Sam,  73  Tex.  318,  11 
S.  W.  409.  See,  also.  Grocer  Co.  v.  Basham 
(Tex.  Civ.  App.)  29  S.  W.  1118;  Stiff  v. 
Fisher,  2  Tex.  Civ.  App.  346,  21  8.  W.  291; 
Dcvoe  V.  Stewart,  32  Tex.  713.  Even  If  there 
should  be  a  small  amount  of  interest  in  the 
-claim  of  the  plaintiff  in  excess  of  that  to 
which  he  may  be  found  to  be  entitled  upon 
the  trial,  this  would  not  be  sufficient  ground 
upon  which  to  quash  the  attachment.  Hat 
Co.  T.  O'Neal,  82  Tex.  337,  18  S  W.  570; 
Donnelly  v.  Elser,  69  Tex.  282,  6  S.  W.  563; 
Rogers  v.  Lumber  Co.  (Tex.  Civ.  App.)  33  8. 
W.  312. 

2.  The  thirteenth  assignment  of  error  is  as 
follows:  "The  court  erred  In  refusing  to 
permit  defendant  to  prove,  as  it  offered  to 
do,  each  and  every  allegation  made  in  the 
fourteenth  paragraph  of  Its  third  amended 


original  answer,  filed  herein  April  9,  1805, 
as  shown  by  def^idant's  bill  of  exceptions 
No.  6,  and  for  the  reason  that  defendant  did 
not  voluntarily  come  into  this  court,  but  was 
involnntarlly  brought  into  this  court  by  the 
plaintiff,  and  it  had  the  right,  if  not  to  re- 
cover over  against  the  plaintiff,  at  least  to 
prove  the  breach  of  the  rental  contract  upon 
which  the  plaintiff  declared,  as  a  defense  to 
plaintiff's  alleged  cause  of  action."  This 
assignment  is  rather  general,  and  points  us 
to  defendant's  bill  of  exceptions  No.  5  for  a 
statement  of  the  objection  to  the  evidence; 
and  upon  reference  to  the  blU  of  exceptions 
it  shows  that  defendant  offered  to  prove  each 
and  every  allegation  in  the  fourteenth  para- 
graph of  its  said  answer,  and  we  mast  find 
the  answer  in  order  to  see  what  these  alle- 
gations were.  The  specific  testimony  ob- 
jected to  Is  not  set  out  in  the  bill  of  excep- 
tions, or  in  any  other  paper  referred  to  In  It. 
We  do  not  think  this  is  a  compliance  with 
the  rules.  We  cannot  tell  from  the  bill  of 
exceptions  whether  the  testimony  offered 
was  legitimate  evidence  or  not.  The  undis- 
puted evidence  contained  In  the  record 
shows  that  the  contract  between  the  cattle 
company  and  B.  M.  Powell,  defendant  in  er- 
ror, was  entered  into  June  12,  1886,  for  the 
term  of  five  years;  that  prior  to  the  termi- 
nation of  the  lease,  on  September  26,  1890,  a 
sale  of  the  ranch  was  made  by  Powell  under 
an  executory  contract  to  W.  M.  Dubois, 
Powell  retaining  the  rents.  It  further  shows 
that  afterwards,  through  the  consent  of  Du- 
bois, the  lease  contract  with  plaintiff  in  er- 
ror was  renewed,  and  that,  subsequent  to 
the  damage  which  the  cattle  company  claims 
was  done  to  it  by  reason  of  Dubois  turning 
his  cattle  into  the  pasture,  the  cattle  com- 
pany, through  its  legally  authorized  agent, 
had  a  long  correspondence  with  the  defend- 
ant in  error,  which  resulted  in  a  settlement 
between  them,  and  the  execution  of  the  note 
sued  on.  At  this  time  the  cattle  company 
made  no  pretense  that  the  defendant  in  er- 
ror was  in  any  wise  responsible  for  any  dam- 
age done  to  it  by  Dubois.  The  pleading  of 
the  cattle  company  in  this  case  setting  up 
such  damage  against  defendant  in  error 
seems  to  have  been  an  afterthought. 

3.  Under  the  fourteenth  assignment  of  er- 
ror complaint  is  made  that  the  court  allowed 
the  introduction  in  evidence  of  the  convey- 
ance from  Dubois  to  plaintiff,  Powell,  of  date 
October  10,  1892,  in  which  it  was  agreed 
that  said  Powell  should  be  entitled  to  re- 
ceive the  rents  from  the  ranch,  which  objec- 
tion is  made  on  nine  different  grounds.  We 
do  not  deem  it  necessary  to  consider  these 
grounds  In  detail.  In  the  sale  of  the  prop- 
erty under  executory  contract  from  Powell 
to  Dubois,  It  was  agreed  between  the  parties 
that  PoweU  should  collect  the  rents.  This 
agreement  was  recognized  by  the  plaintiff  In 
error,  who  executed  to  Powell  its  notes  for 
the  rent,  and,  even  if  the  introduction  of  the 
instrument  shonld  be  considered  as  errone- 
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ons,  Btlll  such  error  would  be  harmless,  io 
ylew  of  the  facts  proved  outside  of  such  In- 
strument; but  the  written  conveyance  of 
the  rents  was  set  up  b7  plaintiff  below  in  his 
supplemental  petition.  It  was  made  an  ex- 
hibit to  such  pleading,  and  plaintiff  in  error 
had  full  opportunity  to  reply  thereto.  We 
think  the  evidence  was  legitimate.  Es- 
pecially Is  this  true  in  view  of  the  fact  that 
at  the  time  of  the  execution  of  the  $500  note 
—October  1,  1801— by  the  cattle  company  to 
Powell  it  was  understood  between  them 
that.  If  Dubois  was  not  satisfled  with  the 
arrangement,  Powell  would  return  the  $iiOO 
note.  The  conveyance  In  writing  from  Du- 
bois to  Powell,  which  was  objected  to,  shows 
fully  that  Dubois  was  satisfled  with  the  at^ 
rangement,  and  was  certainly  legitimate  evi- 
dence to  establish  that  fact 

4.  Under  the  fifteenth  assignment  of  error 
objection  is  made  to  the  testimony  of  E.  M. 
Powell,  tending  to  show  a  verbal  under- 
standing between  himself  and  Dubois  to  the 
effect  that  plaintiff  should  collect  the  rents, 
and  apply  the  same  to  that  part  of  the  cash 
payment  which  Dubois  failed  to  make  at  the 
time  the  deed  was  delivered;  that  be  col- 
lected some  of  the  rents,  and  appropriated 
the  same  in  that  way.  The  only  interest 
which  plaintiff  in  error  could  possibly  have 
in  that  question  was  whether  or  not  B.  M. 
Powell  had  authority  to  collect  the  rents. 
The  cattle  company  throughout  the  whole 
transaction  seems  to  have  recognized  that 
authority,  and  recognized  it  to  the  extent  of 
executing  its  promissory  notes  to  the  de- 
fendant In  error  for  such  rents.  The  testi- 
mony shows  without  dispute  that  Dubois 
did  authorize  Powell  to  collect  the  rents,  and 
this  fact  could  be  properly  shown  by  parol 
testimony.  But  the  plaintiff  below  went 
further  than  this,  and  proved  it  also  by  writ- 
ten evidence. 

5.  Under  the  twenty-eighth  assignment  of 
error  objection  Is  made  to  that  portion  of  the 
court's  charge  In  which  it  is  said:  "It  Is 
further  shown,  without  dispute,  that  plain- 
tiff sold  and  conveyed  this  ranch  to  one  Du- 
bois in  September,  1890;  but  It  was  ex- 
pressly understood  between  them  (plaintiff 
and  Dubois)  that  plaintiff  should  collect  from 
the  defendant  company  the  rents  due  upon 
this  lease  contract."  It  is  claimed  by  plain- 
tiff in  error  that  the  court  should  not  have 
undertaken  to  decide  this  question,  because 
there  was  testimony  in  the  record  disputing 
the  fact.  We  have  carefully  examined  the 
record,  but  liave  not  been  able  to  find  such 
testimony.  The  testimony  does  show  that 
on  October  4,  1801,  Dubois  wrote  to  the 
agent  of  the  company,  asking  him  to  send 
a  draft  for  $5(X)  to  close  up  the  year's  rent, 
and  also  proposing  to  rent  the  property  for  a 
longer  term  to  the  company;  but  it  was 
shown  beyond  question  that  subsequent  to 
that  time  Dubois  arranged  with  defendant 
In  error,  Powell,  for  him  to  collect  all  the 
renta  on  the  ranch,  which  waa  fully  acqui- 


esced In  by  the  parties.  Including  plaintiff 
in  error,  and  that  the  rents  sued  for  In  this 
case  are  unquestionably  the  property  of  de- 
fendant in  error,  and  are  not  claimed  by  Dn- 
bota 

6.  The  sixteenth,  seventeenth,  elgbteenth. 
and  nineteenth  assignments  of  error  are  all 
of  the  same  character,  objecting  to  tbe  cor- 
respondence between  Dubois  and  defendant 
in  error,  and  tending  to  show  the  ownership 
of  defendant  in  error  of  the  rents  sued  for  in 
this  case.  The  evidence  was  not  objection- 
able, and  waa  properly  admitted. 

We  find  no  material  error,  and  the  Jodg- 
ment  Is  aiSrmed. 

On  Rehearing. 
(May  23,  1886.) 

1.  In  the  able  argument  of  connsel  for  plain- 
tiff in  error  on  the  motion  for  rehearing  several 
points  are  presented  which  we  deem  it  proper 
to  notice.  Upon  the  first  groimd  of  the  mo- 
tion it  is  Insisted  that  the  writ  of  attachment 
should  have  been  quashed,  because  $800  of 
the  amount  was  for  capital  stock  of  tbe  com- 
pany, and  the  petition  does  not  allege  that  it 
was  of  any  value.  The  allegations  of  the  pe- 
tition were,  in  part,  as  follows:  "The  defend- 
ant agreed  to  pay  plaintiff  an  annual  rental 
of  $3,200,  said  rent  to  be  paid  semiannually  in 
advance,  and  to  be  i»id  in  the  city  and  county 
of  DalUis,  $1,200  in  cash,  and  $400  in  the  face 
value  of  the  capital  stock  of  said  company,  on 
the  1st  days  of  July  and  January;  *  *  *  and 
plaintiff  alleges  that  the  said  sum  of  $800  per 
annum,  payable  In  capital  stock  of  said  com- 
pany, was,  in  making  said  lease,  estimated 
as  cash,  dollar  for  dollar,  and  that  said  rental 
of  $3,200  per  year,  including  said  $800  per 
year,  was  and  is  a  fair  and  reasonable  cash 
value  for  the  use  and  occupation  of  said 
lands."  The  petition  then  sets  ont  specifi- 
cally the  Items  of  rent  unpaid.  Tbe  allega- 
tions of  the  petition  clearly  show  that  the  $S0O 
to  be  paid  in  stock  was  valued  by  the  parties 
in  their  contract  at  its  face  value.  The  fact 
that  on  the  trial  of  the  case  on  ita  merits  the 
court  instructed  the  Jury  to  find  against  the 
plaintiff  on  the  claim  of  $S00  to  be  paid  in 
capital  stock  of  the  company,  because  the 
proof  failed  to  show  Its  value.  Is  no  reason 
why  tbe  court  should  have  sustained  the  mo- 
tion to  quash  the  writ  of  attachment,  the  alle- 
gations of  the  petition  being  sufficient.  For 
the  reasons  fully  set  out  in  the  original  opin- 
ion, we  conclude  that  tbe  first  groimd  of  ap- 
pellant's motion  is  not  well  taken. 

2.  The  second  and  third  grounds  of  tbe  mo- 
tion for  rehearing  raise  practically  the  sam^ 
question,  and  are  considered  together.  We 
think  the  point  considered  In  the  original 
opinion  is  fairly  stated.  In  order  that  there 
could  not  be  any  mistake  in  the  point  made 
by  plaintiff  in  error,  we  set  ont  In  full  In  tlie 
opinion  the  thirteenth  assignment  of  error, 
which  complains  that  the  court  erred  In  re- 
fusing to  permit  defMidant  to  prove,  as  It 
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offered  to  do,  each  and  ereir  aUegatlon  made 
in  tbe  fourteenth  paragraidi  of  Ita  third  amend- 
ed original  answer,   filed   April  9,   1885,   as 
ahown  by  defendant's  bill  of  exceptions  No.  5. 
By  reference  to  bill  of  exceptions  No.  6,  as 
set  out  In  the  record,  we  find  that  "defendant 
offered  to  prove  each  and  every  allegation  set 
forth  by  It  In  the  fourteenth  paragraph  of  its 
third  amended  original  answer,  filed  herein  ! 
April  9,  1895,  as  a  cross  action  or  counter-  | 
«lalin."    By  what  teBtlmony,  or  by  what  char-  | 
acter  of  testimony,  such  proof  was  offered  to  ; 
be  made,  does  not  appear.     We  are  wholly  I 
unable  to  determine  from  the  record  whether  | 
such  proof  was  proposed  to  be  made  by  oral  or  | 
written  evidence,  whether  It  was  original  or  i 
hearsay,  oi  whether  such  testimony  would  be 
relevant  or  Irrelevant.    We  have  not  been  • 
.able  to  find  any  rule  or  decision  of  our  courts  I 
suthorizing  us  to  consider  an  objection  to  tes- 
timony without  knowing  what  testimony  was 
offered.   To  say  that  appellant  offered  to  prove 
each  and  every  allegation  set  forth   in  the 
fourteenth  paragraph  of  the  amended  answer 
is  but  little  more  definite  tlian  that  he  offered 
testimony  to  sustain  his  answer.    The  point  | 
is  not  technical,  but  substantial.     Rule  59  of  | 
the  district  courts  Is  as  follows:   "Bills  of  ex- 
ceptions must  state  enough  of  the  evidence  or  I 
facts  proved  in  the  case,  to  make  Intelligible  i 
the  ndlng  of  the  court  excepted  to,  In  refer-  ; 
ence  to  the  issue  made  by  the  pleadings."     In  | 
the  case  of  Beeman  v.  Jester,  62  Tex.  433,  | 
our  supreme  court  said:  "A  party  bringing  up 
for  revision  a  rulint^  of  the  court  below  ex-  { 
eluding  evidence  must  clearly  lay  before  us 
in  a  bill  of  pjcceptions  the  nature  of  the  evl-  i 
deuce  he  proposed  to  introduce.     It  must  be  ' 
plainly  shown  that  it  does  not  consist  of  facts  ' 
which  were  irrelevant  or  unimportant,  and  not  I 
leave  us  to  presume  that  they  were  otherwise  , 
by  putting  upon  the  evidence  a  construction  ' 
tliat  would  render  its  exclusion  error,  when  a  1 
construction  might  be  placed  upon  it  that  i 
would  justify  the  ruling  of  the  court."    In  ; 
the  case  of  Brothers  v.  Mundell,  60  Tex.  242,  i 
our  supreme  court  said:    "The  bill  of  excep-  I 
tions  taken  to  the  ruling  of  the  court  rejecting 
the  testimony  as  to  damages  offered  by  Broth-  ' 
ers  docs  not  Inform  ns  what  the  testimony  | 
was,  so  that  we  can  tell  whether  or  not  It  1 
conformed  to  his  pleadings  upon  this  subject.  I 
It  merely  says  that  'the  defendant   offered  } 
evidence  to  prove  actual  and  exemplary  dam-  [ 
ages,  to  which  plaintiff  objected,  because  there  | 
were  no  allegations  In  defendant's  answer  | 
sufficient  to  admit  such  evidence.'    The  in-  | 
ference  from  this  is  that  the  proof  offered 
did  not  correspond  with  the  allegations  made; 
and  as  the  defendant  has  not  informed  us  of 
the  nature  of  his  proof  we  must  presume  that 
the  court  rejected  It  for  that  reason.    With- 
out deciding  as  to  whether  or  not  any  proof 
of  this  character  was  admissible  under  his 
pleas,  we  do  hold  that  the  bill  of  exceptions 
points  out  no  error  whatever  In  the  rejection 
of  the  evidence."     In  Railway  Co.  v.  Leak, 
64  Tex.  656,  the  court  says:   "In  the  absence 


of  a  blU  of  efxoei>tiaaa  distinctly  stating  what 
testimony  was  objected  to,  we  cannot  revise 
the  action  of  the  court  below  In  admitting 
the  evidence."  In  Moss  v.  Canoeron,  66 
Tex.  413,  1  S.  W.  177,  Judge  WiUle  said: 
"This  court  has  invariably  refused  to  revise 
the  action  of  the  district  court  in  excluding 
testimony  when  there  is  no  proper  bill  of  ex- 
ceptions showing  what  the  testimony  would 
have  been."  Milliken  v.  Smoot,  64  Tex.  171. 
See,  also.  Cheek  v.  Hemdon,  82  Tex.  146,  17 
S.  W.  763;  Railway  Co.  v.  Locker,  78  Tex. 
280,  14  8.  W.  611;  McAuley  v.  Harris,  71 
Tex.  632,  9  S.  W.  679;  Beeks  v.  Odom,  70 
Tex.  186,  7  S.  W.  702;  Burleson  v.  Hancock, 
28  Tex.  84.  This  rule  is  not  of  modern  ori- 
gin, but  has  been  enforced  almost  from  the  be- 
ginning of  our  Judicial  system.  Burleson  v. 
Hancock,  28  Tex.  83;  Jones  v.  Cavasos,  29 
Tex.  432;  Bast  v.  Alford,  22  Tex.  399;  King  v. 
Gray,  17  Tex.  71;  Styles  v.  Gray,  10  Tex. 
607.  In  the  last-named  case  this  question 
was  discussed  by  Judge  Lipscomb.  In  that 
case  the  first  bill  of  exceptions  showed  that 
the  defendant  offered  to  prove  an  outstanding 
title  to  the  land  sued  for.  The  court  said: 
"There  might  have  beeux  exceptions  to  the  Idnd 
of  evidence  offered;  hence  the  necessity  of  a 
party,  excepting  to  a  decision  of  tbe  court  ex- 
cluding evidence,  showing  in  his  bill  what  the 
evidence  substantially  was  that  he  wished  to 
use  in  his  defense."  Further  on  in  the  same 
case  the  court  says:  "The  fourth  and  last  of 
appellant's  bills  of  exception  shows  that  the 
defendant  offered  evidence  to  attack  the  cor- 
rectness of  the  surveyor's  record,  and  to  show 
fraud  in  the  dates  of  the  location  and  survey 
of  Ann  Gray,  which  was  ruled  out  by  court' 
There  can  be  no  doubt  but  that  it  was  compe- 
tent for  the  defendant  to  show  that  the  record 
of  the  surveyor  was  fraudulently  incorrect; 
and,  if  so  fraudulently  made  by  him  to  give 
preference  over  an  older  location,  such  fraud 
would  vitiate  the  entry  so  made  with  that  in- 
tent, and  sustain  the  rights  of  the  party  really 
entitled  to  the  preference;  and  what  we  have 
said  in  discussing  the  second  bill  of  exceptions 
upon  the  effect  of  fraud  supersedes  the  neces- 
sity of  its  further  discussion.  This  bill  of 
exceptions  is,  however,  subject  to  the  same  ob- 
jection raised  to  the  one  referred  to,— it  is  too 
vague  and  uncertain  as  to  the  character  of  the 
evidence  by  which  the  defendant  sought  to 
establish  the  fraud  to  enable  this  court  to  say 
whether  the  court  below  erred  In  ruling  out 
the  evidence  offered."  A  further  discussion 
of  the  bill  of  exceptions  seems  to  us  unneces- 
sary. It  Is  true,  as  suggested  by  counsel,  that 
the  court  below  in  its  bill  of  exceptions  certi- 
fied that  the  plaintiff  in  error  offered  to  prove 
the  allegations  of  the  amended  answer,  but  by 
what  testimony  it  proposed  to  make  such 
proof  does  not  appear,  and  for  this  reason  the 
bill  of  exceptions  is  defective.  It  is  insisted 
that  the  court  should  consider  only  such  ob- 
jections as  were  made  to  the  testimony  in  the 
court  below.  This  may  be  conceded,  and  stin 
we  must  know  what  testimony  was  offered. 
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before  we  can  Intelligently  consider  the  objec- 
tions to  it.  In  the  argument  of  counsel  for 
plaintiff  in  error,  in  attempting  to  show  clear- 
ly the  objections  made,  he  refers  to  the  four- 
teenth paragraph  of  the  answer,  as  follows: 
"These  allegations  were,  in  short,  that  the 
defendant  in  error  had  during  the  lease  period 
conveyed  by  general  warranty  deed  the  leas- 
ed premises  to  one  Dubois,  and  that  Dubois, 
armed  with  such  deed  as  bis  authority  so  to 
do,  entered  upon  the  leased  premises,  subject- 
ing the  plaintiff  In  error  to  damages  by  his  oc- 
cupancy thereof  and  his  trespasses  thereon, 
which  were  fully  set  forth  in  appropriate  aver- 
ments." That  the  defendant  in  error  had  dur- 
ing the  lease  period  conveyed  by  general  war- 
ranty deed  the  leased  premises  to  Dubois  was 
charged  in  the  defendant's  answer  and  admit- 
ted in  plaintiff's  supplemental  petition.  This 
fact  was  not  disputed,  and  the  court  so  char- 
ged the  Jury.  By  what  testimony  plaintiff  in 
error  desired  to  show  he  was  damaged  by 
Dubois  in  any  manao'  for  which  the  defend- 
ant in  error  would  be  responsible,  the  bill  of 
exceptions  does  not  disclose.  The  settlement 
between  the  cattle  company  and  Powell,  after 
the  time  at  which  the  damage  is  claimed  to 
have  accrued,  the  long  correspondence  be- 
tween the  parties  lu  which  the  Dubois  matter 
was  mentioned,  but  no  claims  made  against 
Powell  therefor,  the  execution  of  the  notes 
sued  on  without  any  such  claim,  all  seem  to 
Justify  the  correctness  of  out  original  condn- 
sions  upon  the  matter. 

The  other  points  presented  by  plaintiff  in 
error,  we  think,  are  fully  discussed  in  our  orig- 
inal opinion.  The  motion  for  rehearing  Is 
overruled. 


STATE  er  reL  HOFFMAN  v.  WITHROW, 

Jndge. 
(Supreme  Court  of  Missonri.     July  20,   1896.) 
In  banc.    For  majority  opinion,  see  <ttf  8. 
W.806. 

BARCLAY,  J.  (dissenting).  It  is  my  mis- 
fortune not  to  be  able  to  unite  in  the  judgment 
announced  by  my  learned  colleague.  Every 
circuit  court  in  Missouri  is  not  only  empow- 
ered to  regulate  the  course  of  practice  so  as 
to  secure  the  due  administration  of  Justice, 
but  It  is  made  its  duty  "to  prescribe  rules 
that  will  procure  uniformity,  regularity  and 
accuracy  in  the  transaction  of  the  business 
of  the  court."  Rev.  St.  1889,  i  3239.  Ail  the 
trial  courts  of  record  are  specially  authorized, 
by  many  parts  of  the  written  law,  to  adopt 
rules  fixing  the  time  for  pleadings  of  various 
kinds,  when  the  time  is  not  regulated  by  ex- 
press statute.  Rev.  St  1889,  §8  579,  2052, 
2053,  2209,  2211,  3238.  It  Is  true  that  the 
law  permits  the  filing  of  a  bill  of  exceptions 
at  any  time  during  the  term  of  the  order  ex- 
cepted to  (Rev.  St.  1889,  i  2168);  but  that 
does  not  imply  that  the  court  shall  not  make 
any  rules  to  secure  a  fair  and  correct  settle- 


ment of  such  bills  before  they  are  flied.  The 
rule  in  question  docs  not  pretend  to  deal 
with  short  bills,  preserving  mere  motions 
and  exceptions  thereto;  nor  does  it  apply  to 
rulings  entered  within  15  days  of  the  close 
of  the  term.  It  Is  merely  designed  to  estab- 
lish an  orderly  system  for  the  preparation 
of  bills  which  describe  trials  the  history  of 
which  counsel  do  not  agree  upon.  The  only 
point  at  which  the  rule  comes  even  near  to 
any  encroachment  on  the  statute  is  in  the  re- 
quirement that  the  bill  shall  be  laid  before 
the  judge  for  settlement  "at  least  two  days 
before  the  adjournment  of  the  term."  All  the 
other  provisions  of  the  rule  are  mere  regula- 
tions (in  the  nature  of  orders  for  pleadings) 
Intended  to  bring  the  bill  into  shape  for  ac- 
tion by  the  court  with  as  little  call  for  its  in- 
tervention as  possible,  thus  accomplishing  a 
saving  of  the  public  time  of  the  court.  It 
surely  Is  no  unreasonable  regulation  of  prac- 
tice to  require  any  controverted  bill  to  reach 
the  judge  two  days  before  the  close  of  the 
term,  so  that  it  may  be  properly  settled,  and 
then  filed  during  the  term,  after  the  disputed 
points  have  been  decided.  Such  a  regulation 
affords  meager  enough  time  to  the  judge  for 
revision  and  correction  of  the  controverted 
bills  of  a  term's  work  in  a  large  city.  Nor 
does  the  rule  conflict  with  the  statute,  which 
is  silent  as  to  any  mode  of  settling  a  bill  be- 
fore it  is  filed.  In  many  states  the  statute 
law  prescribes  the  steps  to  obtain  a  settle- 
ment of  these  important  histories  of  litigated 
cases.  3  Enc.  PI.  &  Prac.  p.  443.  In  deci- 
sions and  in  the  treatises  on  bills  of  excep- 
tions the  settlement  of  disputes  as  to  the  con- 
tents of  such  bills  is  regarded  as  a  topic  quite 
distinct  from  the  rules  governing  the  time 
for  flUng  a  settled  bill.  ElUott,  App.  Froc. 
(1st  Ed.)  i  798;  3  Enc.  PI.  &  Prac.  p.  441; 
Shipherd  v.  White  (1824)  3  Cow.  32;  Ex  parte 
Bradstreet  (1830)  4  Pet  102;  Jones  v.  Mene- 
fee  (1882)  28  Kan.  437;  Haines  v.  Com.  (ItSSi) 
99  Pa.  St  410.  The  Missouri  law  says  noth- 
ing about  any  process  to  settle  exceptions.  It 
only  fixes  a  limit  of  time  to  file  them,  and  then 
confers  power  on  the  courts  to  make  rules 
to  secure  the  orderly  and  prompt  dispatch 
of  business.  It  seems  to  me  that  a  rule  of 
court  designed  to  secure  a  reasonable  op- 
portunity for  an  examination  of  a  proposed 
bill  of  exceptions  by  adverse  counsel  and  by 
the  court  is  a  commendable  and  necessary 
rule  for  the  orderly  administration  of  justice, 
where  the  statute  is  silent  on  that  point 
Road  m  Little  Britain  (1856)  27  Pa.  St  69; 
Redman  v.  State  (1867)  28  Ind.  20&;  People 
V  Blades  (1882)  1(H  111.  591;  Smith  v.  State 
(1884)  20  Fla.  839.  In  my  opinion.  It  is  a 
grave  error  to  so  interpret  section  2168  as  to 
prevent  all  the  trial  courts  from  enforcing 
reasonable  rules  to  bring  proposed  drafts  for 
such  bills  as  far  towards  settlement  as  possi- 
ble by  the  systematic  action  of  counsel,  with- 
in the  time  marked  by  the  statute  for  flllng 
the  bills.    In  my  opinion,  the  rule  of  court 
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before  us  should  be  upheld  under  the  gen- 
eral authority  given  to  the  circuit  courts  of 
the  state  to  adopt  rules  of  practice.  Uence 
it  Is  not  necessary  to  discuss  whether  the 
rule  may  not  also  be  sustainable  under  the 
laws  specially  applicable  to  the  circuit  court 
in  the  city  of  St  Louis. 


TOBIN  T.  SOUTH'S  ADM'B  et  aL 
(Court   of   Appeals    of   Kentudcy.    June    18, 

1886.) 

Warehousrmbn— Action  roR  Serticks— Etidcsob 

— Competency  o»  Witness — Verdict  — 

When  Responhite — Interest. 

1.  In  an  action  where  the  issue  was  as  to  the 
Talue  of  plaJntifiTs  services  as  warehousemaii, 
evidence  waa  not  admissible  to  show  the  char- 
acter of  other  business  he  was  engagred  or  in- 
terested in,  and  that  needed  his  attention;  and 
tliat  he  was  responsible  to  banlcs  for  the  safety 
of  the  goods  in  bis  warehouse. 

2.  Where  the  owner  of  goods  stored  in  a 
warehouse  is  dead,  in  an  action  by  the  ware- 
houseman against  the  administrator  for  his  serv- 
ices he  is  not  a  competent  witness  as  to  the 
amount  it  was  agreed  he  should  receive  under 
Civ.  Code,  i  606,  cl.  2. 

3.  In  an  action  agaiust  an  administrator  for 
services  as  warehouseman  for  5%  years,  the 
issues  were  whether  plaintiff  and  deceased 
agreed  on  the  amount  plaintiff  was  to  receive, 
and  as  to  the  value  of  the  services.  Fiaintiff 
claimed  $500  per  year,  and  defendant  claimed 
he  was  entitled  to  no  more  than  $500  for  the 
whole  time.  Held,  that  a  verdict  for  plaintiff 
for  $850  was  responsive  to  the  issues. 

4.  Where  the  mutual  claims  of  parties  re- 
main unsettled  for  a  number  of  years,  during 
which  they  might  be  settled,  and  the  amount 
of  the  balance  due  either  party  is  uncertain, 
the  party  in  whose  favor  a  baiajice  is  found  is 
not  entitled  to  interest  l>efore  suit  is  brought. 

Appeal  from  cirieult  court,  Franklin  county. 

"Not  to  be  oflBcially  reported." 

Claim  by  U  Tobln  against  Samuel  Sonth's 
administrator  and  others  for  services  as 
warehouseman.  The  issue  as  to  the  amount 
due  claimant  was  submitted  to  a  Jury  by  the 
court  as  an  Issue  out  of  chancery.  There 
was  a  verdict  and  judgment  for  claimant, 
from  which  he  appeals.     Reversed. 

W.  H.  Julian  and  Ira  Julian,  for  appellant. 
Frank  Chlnn  and  John  W.  Rodman,  for  ap- 
pellees. 

LANDES,  J.  The  issue  as  to  the  amount 
due  the  appellant  for  services  as  warehouse- 
man was  submitted  to  a  Jury  by  the  court 
as  an  issue  out  of  chancery.  The  appellant 
claimed  the  sum  of  $2,750  for  his  services, 
being  at  the  rate  of  $500  per  year  for  6% 
yoars,  while  the  appellees  asserted  that  his 
service  for  the  whole  time  was  worth  not 
exceeding  $500.  Upon  the  trial  of  that  issue 
the  court  refused  to  permit  the  appellant  to 
introduce  testimony  as  to  the  character  of 
other  business  In  which  appellant  was  en- 
gaged or  interested,  and  that  needed  his  at- 
tention, and  also  that  he  was  responsible  to 
the  banks  for  the  safety  of  the  goods  stored 
in  the  warehouse.    The  object  of  offering 


this  testimony  wan  that  It  might  be  consider- 
ed as  the  baals  in  part  of  estimating  the- 
ralue  of  his  services.  We  think  the  testi- 
mony was  properly  excluded,  for,  although- 
It  might  have  been  considered  by  the  appel- 
lant, in  a  proper  case,  in  making  his  own  es- 
timate of  the  value  or  worth  of  his  services, 
it  does  not  follow  that  it  was  proper  to  be- 
considered  as  affecting  the  question  as  be- 
tween himself  and  those  for  whom  he  wa» 
employed,  or  that  it  would  have  thrown 
light  upon  that  question.  The  appellant  also- 
offered  to  testify  as  to  his  having  made  an 
agreement  with  Samuel  South  with  reference 
to  what  he  was  to  receive  for  his  services  aa- 
warehouseman,  and  the  court  refused  to  per- 
mit tiim  to  testify  on  that  matter.  In  our 
opinion,  the  action  of  the  court  in  this  re- 
gard was  proper.  Samuel  South  was  Qead, 
and  it  does  not  appear  that  any  one  Interest- 
ed In  the  estate  of  the  decedent,  or  his  repre- 
sentative, had  testified  with  reference  to  the- 
maklng  of  the  agreement,  and  the  appellant 
was  on  that  account  not  a  competent  wit- 
ness. Civ.  Code,  §  C06,  cl.  2.  The  objection- 
that  the  verdict  was  not  responsive  to  the 
questions  submitted  cannot  be  sustained. 
The  questions  to  be  tried  under  the  submis- 
sion were  as  to  whether  the  appellant  and 
South  had  agreed  as  to  what  he  was  to  re- 
ceive, and  as  to  the  value  of  his  services  as^ 
warehouseman;  his  claim  being  for  $500 
per  year  for  the  whole  time,  and  the  appel- 
lees asserting  that  he  was  enttUed  to  no- 
more  than  $500  for  the  whole  time.  The- 
Jury  fixed  the  amount  at  $8S0  for  the  whole 
time,  thus  showing  that  the  Jury  found 
against  his  claim  that  his  compensation  had< 
been  agreed  on,  and  at  the  same  time  fixed 
the  amount  he  was  entitied  to  for  his  serv- 
ices. 

These  questions  being  disposed  of,  the- 
next  question  Is  whether  the  judgment  al- 
lowing interest  on  the  balance  found  due 
from  appellant  to  appellees  was  proper.  In 
our  opinion,  the  court  erred  in  allowing  In- 
terest on  the  balance  of  $796.50  from  Janu- 
ary 1, 1881.  The  whole  case  shows  that  the- 
matters  between  the  parties  bad  remained 
unsettied  for  a  number  of  years,  during 
which  they  might  Iiave  been  setUed,  and  in 
the  meantime  the  amount  of  balance  due- 
either  party  on  their  mutual  claims  was  un- 
certain and  indefinite.  We  do  not  think  it 
was  the  character  of  case,  upon  the  fact» 
shown  in  this  record,  in  which  the  court  was- 
authorized  to  allow  interest  for  this  long 
period  of  time.  Interest  should  have  been 
allowed,  and  ought  to  be  allowed  now  only 
from  the  date  of  the  commencement  of  the- 
actlon,  November  7,  1800,  on  the  sum  of 
$796.50.  Therefore  the  judgment,  in  so  far 
as  it  allows  interest  on  said  sum  from  Janu- 
ary 1,  1881,  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent 
with  this  opinion. 


Digitized  by  CjOOQ IC 


1040 


36  SOUTBWBSTBRN  REiPOBTBR. 


CTeoa. 


LONG  et  al.  t.  MATBBRRY. 
(Supreme  Court  of  Tennessee.     Jan.  7,  1896.) 

BasEMBXTS— How  CitBATED — RlQHTOF  WaT— UsB. 

1.  A  right  o(  way  over  the  land  of  another 
is  an  interest  in  lands,  and  can  only  be  created 
by  grant,  either  by  deed,  or  by  prescription  im- 
plying a  grant. 

2.  The  use  of  a  way  over  the  land  of  another 
does  not  constitute  adverse  possession  of  the 
land  used,  where  it  is  also  used  by  the  owner. 
Nor  will  the  doing  of  work  thereon,  in  keeping 
it  in  repair  for  the  use  of  both  parties,  estop 
the  owner  from  denying  the  right  to  an  ease- 
ment 

Appeal  from  chancery  court,  Maury  county; 
A.  J.  Abernathy,  Chaucellor. 

Action  by  Lemuel  Long  and  others  against 
J.  W.  Mayberry.  Decree  for  complainants, 
and  defendant  appeals.    Affirmed. 

W.  B.  Gordon,  for  appellant  Flguera  & 
Padgett,  for  appellees. 

McALISTER,  J.  This  bill  was  filed  In 
ihe  chancery  court  of  Maury  cotmty  by  the 
heirs  of  Jerome  B.  Pillow,  deceased,  to  enjoin 
the  defendant,  J.  W.  Mayberry,  against  using 
A  right  of  way  oyer  the  lands  of  complain- 
ants. The  bill  alleges  that  defendant  Is  con- 
tinually and  unlawfully  entering  upon  the 
lands  of  complainants  with  horses  and  wag- 
ons; that  this  is  a  great  injury  to  complain- 
ants, and  is  a  trespass,  as  defendant  is  not 
entitled  to  any  easement  or  right  of  way  oyer 
their  lands.  The  defendant,  in  his  answer, 
states  that  his  farm  adjoins  the  Pillow  farm 
on  the  north,  and  that  he  passes  through  the 
farm  of  complainants  by  a  road  from  his 
farm  to  the  Mt.  Pleasant  pike,  but  denies 
that  he  does  so  wrongfully,  or  that  he  is  a 
trespasser  upon  said  premises.  Defendant 
avers  that  be  acquired  the  right  to  use  the 
right  of  way  from  Jerome  B.  Pillow,  the  an- 
cestor of  complainants,  and  that  lie  has  ex- 
ercised the  right  continuously  for  17  or  18 
years.  He  further  alleges  that  he  i)erformed 
work  and  rendered  valuable  services  to  the 
late  Jerome  B.  Pillow  in  his  lifetime,  and, 
in  addition,  assisted  bim  In  building  and 
graveling  the  road  leading  from  the  pike  to 
the  residence  on  said  farm,  and  that  in  con- 
sideration of  all  these  services  the  said  Je- 
rome B.  Pillow  granted  to  the  defendant  a 
right  of  way  across  his  (Pillow's)  farm  from 
defendant's  farm  to  the  Mt  Pleasant  pike, 
.and  that  said  Pillow  marked  out  the  right 
of  way,  and  had  fences  built  in  accordance 
therewith,  and  that  the  defendant  erected 
gates  at  the  places  designated  by  said  Pillow 
as  agreed  upon  between  them;  that  said 
Pillow  required  of  defendant  that  he  should 
keep  In  repair  the  gates  so  erected,  and  prom- 
ised to  give  bim  a  deed  to  that  part  of  the 
right  of  way  used  exclusively  by  bim.  De- 
fendant further  avers  that  he  used  said  right 
uninterruptedly  during  the  life  of  said  Pil- 
low, without  objection  or  restraint  from  the 
latter.  The  chancellor,  upon  final  bearing, 
decreed  that  Mayberry  bad  no  right  of  way 


over  complainants'  lands,  and  made  the  in- 
junction perpetuaL  The  defendant  appealed, 
and  the  court  of  chancery  appeals  affirmed 
the  decree  of  the  chancellor.  The  cause  is 
now  before  this  court  upon  the  appeal  of  de- 
fendant 

The  court  of  chancery  apiieala,  in  its  fiad- 
ings,  states,  viz.:  "We  find  that  it  is  a  road 
running  from  Mayberry's  farm  on  the  north, 
through  the  Pillow  farm,  to  the  turnpike  on 
tbe  sooth,  some  350  yards,— a  part  of  tbe 
road,  some  175  yards,  being  one  that  said 
Pillow  bad  laid  oat  for  his  own  use,  and 
which  is  used  by  the  complainants  for  their 
own  use  and  convenience,— and  a  part  of  the 
road  was  opened  out  by  said  Pillow  in  bis 
lifetime  for  the  use  and  benefit  of  the  de- 
fendant, Maylierry;  that  said  Pillow  had 
said  road  opened  and  laid  out  and  had  It 
fenced  off,  furnishing  part  of  the  material, 
and  having  part  of  the  work  done,  in  so  fen- 
cing it,  and  that  defendant  Mayberry,  furnish- 
ed part  of  the  material  for  tbe  fence,  and 
helped  to  build  tbe  fence;  that  gates  were  put 
up  along  the  right  of  way,  and  that  J.  B.  Pil- 
low furnished  the  material  for  the  gates, 
and  the  defendant  Mayberry,  constructed 
them  and  kept  them  in  repair,  and  k^t  the 
road  in  repair,  during  the  life  of  said  Pil- 
low, but  has  done  no  work  on  the  same  for 
two  or  three  years  before  the  filing  of  the 
bill."  The  court  of  chancery  appeals  further 
found  "that  no  writing  was  executed  and  no 
deed  was  made  by  the  said  J.  B.  Pillow,  nor 
by  any  one,  to  the  said  Mayberry,  to  tbe 
right  of  way,  but  that  tbe  same  was  laid  out 
by  the  said  Pillow  with  tbe  Intention  and 
purpose  of  giving  it  to  the  said  Mayberry, 
and  that  he  told  tbe  said  Mayberry  at  the 
time  that  he  could  have  it  as  long  as  he  and 
his  family  lived  upon  or  occupied  said  place, 
and  that  he  had  laid  it  off,  and  said  that  be 
would  protect  him  In  it  and  would  fix  it  so 
that  he  would  be  protected  after  be  was 
dead,  and  that  said  Mayt)erry  had  used  this 
right  of  way  under  these  circumstances  for 
eighteen  years  before  the  bill  was  filed,  us- 
ing it  as  of  right  under  a  parol  grant  from  J. 
B.  Pillow,  and  that  defendant  and  bis  em- 
ployes passed  frequently  over  the  road,  on 
foot,  horseback,  in  carriages,  wagons,  etc.  In 
going  to  and  from  bis  farm  to  the  pike." 
Upon  these  facts  the  court  of  (diancery  ap- 
peals adjudged  tbat  "a  right  of  way  can  only 
be  acquired  by  grant  or  by  a  presumptive 
user  of  twenty  years,  and  that  such  an  ea;se- 
ment  in  real  estate  cannot  be  created  by  a 
parol  license,  and  that  while  the  court  was 
satisfied  that  it  was  Pillow's  intention  that 
the  defendant  should  have  this  right  of  way 
as  long  as  he  lived,  yet  there  has  been  a 
failure  to  comply  with  the  requirements  of 
the  law  which  would  protect  tbe  defendant 
in  this  right  of  way."  And  the  decree  of  the 
chancellor  was  therefore  affirmed. 

We  think  the  decree  of  the  court  of  chan- 
cery appeals  is  in  entire  accord  with  our  au- 
thorities on  this  subject    It  has  been  beld  by 
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this  court  that  an  easement  In  land,  thoogli 
an  Incorporeal  rigbt,  la  a  hereditament,— an 
Interest  In  land,— and  a  verbal  contract  for 
tbls  right  is  void  under  the  statute  of  frauds. 
Ferrell  v.  Ferrell,  1  Bait.  829;  Nunnelly  v. 
Iron  Co.,  M  Tenn.  413,  29  S.  W.  361.  "An 
easement  implies  an  interest  in  the  land, 
which  can  only  be  created  by  grant,  or,  con- 
structiTely,  by  its  equivalent,— prescription. 
In  the  absence  of  a  grant  or  deed.  It  is  set- 
tled that  such  a  rigbt  can  only  be  acquired 
by  an  tminterrupted  user,  by  the  acquies- 
cence of  the  owner,  for  a  pralod  of  twenty 
years,  under  an  adverse  claim  of  right" 
Ferrell  v.  Ferrell,  1  Baxt  329.  It  is  very 
strenuously  insisted,  however,  that  this  case 
tails  within  the  prlndide  laid  down  in  the 
case  of  HeiskeU  v.  Cobb,  11  Helsk.  638,  In 
which  it  was  held  that  verbal  permission  to 
erect  and  use  a  mllldam  npon  another's  land, 
coupled  with  more  than  seven  years'  continu- 
ous and  adverse  holding.  Is  a  good  defense  to 
a  salt  for  the  possession  of  the  premises.  In 
that  case  the  court  held  that  HeiskeU  could 
not  acquire  an  easement  in  the  land  by  mere 
operation  of  the  parol  llc^ise;  yet,  by  reason 
of  his 'adverse  possession  of  seven  years,  he 
acquired  such  a  right  as  would  enable  him 
to  defend  his  possession  at  law,  and  to  pro- 
tect It  in  equity  against  invasion.  The  case 
at  bar  is  easily  distinguished  from  that  case 
In  this:  that  here  there  was  no  adverse  pos- 
session of  the  land  whatever.  On  the  con- 
trary, the  right  of  way  in  controversy,  the 
proof  showed,  had  been  used  as  much  by 
Pillow  as  by  Mayberry. 

Again,  it  is  infdsted  that,  Mayberry  having 
furnished  material  and  performed  work  on 
this  right  of  way,  there  was  a  consideration 
or  contract  nnderlying  the  parol  license  from 
Pillow,  which  cannot  now  be  disturbed,  and 
he  invokes  the  doctrine  of  equitable  estoppel. 
But  we  think  a  conclusive  answer  to  this  po- 
sition is  that  these  services  were  rendered  by 
defendant  as  much  for  his  own  benefit  as  for 
Pillow.  On  this  point  the  court  of  chancery 
appeals,  through  Judge  Barton,  said:  "The 
only  proof  in  the  record  on  this  subject,  of 
any  expenditure  by  the  defendant.  Is  that  he 
hung  the  gates  furnished  by  Pillow,  fur- 
nished a  part  of  the  rails  to  build  a  short 
line  of  fence,  and  kept  the  road  in  repair, 
and  be  had  used  the  road  for  some  eighteen 
years.  It  is  evident  to  us  that  all  this  was 
for  the  defendant's  benefit.  Even  If  part  of 
the  road  was  used  by  Pillow,  it  would  be 
necessary  for  the  defendant's  benefit  that  It 
should  be  kept  in  rei)air,  and  was  but  a  fair 
compensation  on  his  part  for  the  use  of  the 
.  road.  So  far  as  we  can  see  [continues  the 
court],  the  building  of  the  fences  and  the 
banging  of  the  gates  would  be  as  much  for 
the  defendant's  benefit  as  for  Pillow's.  At 
least,  we  are  bound  to  conclude  there  is  no 
proof  of  any  substantial  expenditure  on  his 
part,  induced  by  the  action  of  Pillow,  which 
oonld  estop  him,  or  those  claiming  under 
lilm." 

v;i6s.w.no.l2— 66 


It  was  also  assigned  as  error  that  defend- 
ant was  not  allowed  by  the  chancellor  to 
amend  bis  answer  so  as  to  present  a  formal 
plea  of  the  statute  of  limitations  of  seven 
years.  As  we  have  held  that  this  statute 
would  not  have  protected  the  defendant, 
there  was  no  error  on  the  part  of  the  chancel- 
lor in  refusing  to  allow  It  to  be  pleaded  by 
ameadment    Affirmed. 


RBBLFOOT  LAKE  LEVEE  DIST.  et  aL  v. 

DAWSON  et  aL 
(Supreme  Conrt  of  Tennessee.    June  30,  1896.) 

lilVBB  DiSTBICT— CoNSmUTIOK  AL  LaW— TaXATIO:! 

— PoLicB  Power. 

1.  Const.  1870,  art.  2,  (  28,  providing  that 
"all  property,"  with  certain  specified  excep- 
tions, shall  be  taxed,  and  all  taxable  property 
shall  be  taxed  "according  to  its  value,'  applies 
to  all  taxation, — special  assessments  as  well  as 
general  taxes. 

2.  Acts  1895  (Ex.  Sess.)  c  1,  proyiding  for 
taxation  for  levee  purposes  of  the  lands,  only, 
within  a  levee  district,  with  a  certain  exception 
from  such  lands,  violates  the  provision  of 
Const.  1870,  art  2,  $  28,  that  "all  property," 
with  certain  specified  exceptions,  not  including 
that  in  the  act,  shall  be  taxed. 

3.  The  act,  by  proyiding  for  taxation,  "by 
the  acre,"  also  violates  the  provision  of  tlie 
constitution  that  property  be  taxed  "according 
to  its  value." 

4.  Acts  1896  (Ex.  Sess.)  c.  1,  creating  a  levee 
district,  and  providing  for  a  tax  on  the  land 
therein  for  constrnction  and  maintenance  of  a 
love  to  protect  the  territory  from  overflows, 
cauuot  be  sustained  nnder  the  police  power, 
revenue,  not  regulation,  being  the  primary  par- 
pose  of  the  burden  placed  on  the  land. 

5.  The  power  of  the  legislature  to  tax  can- 
not be  delegated  to  a  levee  district,  as  attempt- 
ed by  Acts  1805  (Ex.  Sess.)  c.  1;  the  only 
authority  to  delegate  the  taxing  powers  being 
contained  in  Const.  1870,  art.  2,  §  29,  declar- 
ing that  the  legislature  may  authorize  counties 
and  incorporated  towns  to  tax  for  county  and 
corporate  purposes. 

6.  The  creation  by  special  law  of  a  levee  dis- 
trict, with  a  board  of  directors,  for  construc- 
tion and  maintenance  of  a  levee  from  taxes  on 
the  property  therein,  to  protect  from  overflow 
the  large  area  of  land  embraced  therein,  is 
constitutional;  not  being  within  the  prohibition 
of  Const,  art.  11,  J  8,  that  "no  corporation 
shall  be  created  by  special  law." 

7.  A  tax  on  the  property  within  a  large  dis- 
trict subject  to  overflow,  for  the  purpose  of 
constructing  and  maintaining  a  levee,  is  for 
an  object  of  a  public  nature,  and  therefore  with- 
in the  taxing  power. 

8.  Acts  1895  (Ex.  Sess.)  c.  1,  creating  a  levee 
district,  must  fail  in  toto,  there  not  being 
enough  left  for  a  complete  law,  capable  of  en- 
forcement and  fairly  answering  the  object  of 
its  passage,  after  rejection,  for  unconstitution- 
ality, of  the  provisions  for  taxation,  by  which 
revenue  for  construction  and  maintenance  of  a 
levee  was  to  be  supplied. 

Appeal  from  chancery  court.  Dyer  county; 
John  S.  Cooper,  Chancellor. 

Suit  by  the  Reelfoot  Lake  levee  district 
.and  others  against  C.  C.  Dawson  and  others. 
Bill  dismissed,  and  complainants  appeal. 
Affirmed. 

Leech  &  Savage  and  M.  A.  Lowe,  for  a.p- 
pellants.  Deason  &  Baukin  and  M.  M.  Mar- 
sliall,  for  appellee. 
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CALDWELL,  J.  In  June,  1896,  the  legis- 
lature of  the  state,  while  In  eztraordlnair 
session,  by  special  act,  created  the  Reelfoot 
Lake  leTee  district,  comprising  certain  terri- 
tory in  the  counties  of  Lake,  Obion,  Dyer, 
and  Lauderdale,  "known  as  a  part  of  BLeel- 
foot  Lake  Basin  of  overflowed  lands,"  and 
appointed  two  citizens  of  each  of  those  cov^n- 
tles  as  "a  board  of  directors"  therefor,  to 
serve  until  the  first  Monday  in  March,  189S, 
and  until  the  appointment  and  qualiflcadon 
of  their  successors;  the  said  board  to  have 
power  to  "sue  and  be  sued,  plead  and  be  im- 
pleaded, and  have  continual  succession,"  for 
the  purpose,  and  with  the  power  and  duty, 
of  erecting  and  maintaining  a  levee  suffi- 
cient to  shield  and  protect  the  territory  men- 
tioned from  recurring  overflows  by  the  wa- 
ters of  the  Mississippi  river.  Acts  1806  (Ex. 
Srss.)  c.  1,  iS  1-4.  The  flfth  section  of  the 
act  provides  for  the  organization  of  the 
board;  for  an  estimate  by  it  of  the  amount 
of  land  within  the  district  subject  to  over- 
flow, of  the  length  and  height  of  the  levee 
required  for  its  protection,  and  of  the  prob- 
able cost  of  the  same;  and  for  a  submission 
of  the  question  of  the  necessary  taxation 
to  a  vote  of  the  people  of  the  district.  And 
the  sixth  section  is  as  follows:  "That  for 
the  purposes  of  building  and  maintaining 
the  levee  aforesaid,  and  for  carrying  into 
effect  the  objects  and  purposes  of  this  act, 
the  board  of  levee  directors  shall  have  the 
power,  and  it  is  hereby  made  their  duty,  to 
assess  and  levy  a  contribution  tax,  not  ex- 
ceeding ten  cents  per  acre,  and  two  per 
cent,  valuation  tax  on  all  the  land  embraced 
within  the  said  boundary  of  said  levee  dis- 
trict herein  named;  provided  that  the  board 
of  directors,  through  their  president  and  sec- 
retary, shall  notify  the  sheriffs  of  Dyer,  Lake, 
Lauderdale  and  Obion  counties  to  oi>en  and 
hold  an  election  at  the  various  voting  places 
in  the  parts  of  the  four  (4)  counties  em- 
braced within  the  area  and  bounded  and  de- 
scribed in  tiK  first  section  of  this  act;  and 
it  is  hereby  made  the  duty  of  the  said  sher- 
iffs aforesaid,  upon  receiving  such  notice 
from  the  board  of  directors  hereby  created 
by  this  act,  to  open  and  hold  said  election 
in  the  usual  manner  prescribed  by  law  for 
popular  elections,  after  giving  not  less  than 
ten  days  public  notice  at  five  (5)  different 
public  places  in  the  overflowed  district,  of 
each  county  named,  and  at  the  time  and 
places  named  by  them;  all  the  legal  and 
qualified  electors  according  to  law,  shall  be 
entitled  to  vote  at  such  election,  and  at  such 
election  the  proposition  shall  be  written  or 
printed  on  the  tickets  so  voted,  'For  assess- 
ment,' or  'No  assessment,'  and  the  said  sher- 
iffs shall  make  returns  of  the  said  election 
to  the  secretary  of  the  levee  lioard,  and  also 
to  the  secretary  of  state,  Nashville,  Tennes- 
see, and  if  it  appear  that  three-fourths  of 
those  voting  are  in  favor  of  the  assessment, 
it  shall  then  be  the  duty  of  said  board  of 
directors  to  levy  said  tax  for  that  year,  and 


annually  thereafter,  so  long  as  It  shall  be 
found  necessary  to  accomplish  the  objects  of 
this  act."  Section  7  requires  the  board  of 
directors  to  elect  four  citizens  of  the  dis- 
trict—one from  each  county— to  act  as  a 
board  of  tax  aasessora  for  the  district;  and 
section  8  requires  the  board  of  directors  to 
elect  from  the  citizens  of  the  district  four  tax 
collectors,  one  in  and  for  the  included  portion 
of  each  county.  The  twentieth  section  em- 
powers the  board  of  directors  to  issue  and 
sell  long-term,  6  per  cent,  bonds,  from  time 
to  time,  not  to  exceed  $700,000  in  all,  "to 
raise  funds  to  carry  out  the  purposes"  of  the 
act;  and  the  twenty-first  section  is  as  fol- 
lows: "That  for  the  purpose  of  providing 
for  the  payment  of  the  Interest  on  the  bonds 
authorized  by  section  20,  annually,  and  to 
provide  a  sinking  fund  for  their  ultimate  re- 
demption, it  is  hereby  enacted  that  a  tax  per 
acre  on  all  the  lands  embraced  within  the 
boundary  described  in  section  1  of  this  act 
(except  the  area  now  covered  by  standing 
water  of  Reelfoot  lake,  and  the  lands  out- 
side of  the  levee),  sufficient  in  total  amount 
to  pay  the  interest  on  the  bonds  issued,  shall 
be  assessed  and  collected  annually;  provid- 
ed, the  said  tax  shall  not  exceed  ten  per 
cent  per  acre;  and  provided  further,  that  an 
assessment  on  the  valuation  of  the  lands, 
not  excedlng  two  (2)  per  cent,  shall  be  as- 
sessed annually,  and  collected  as  provided 
for  In  sections  6,  7  and  8  of  this  act  and  the 
same  shall  be  paid  over  to  the  treasurer  of 
said  board,  giving  priority  to  the  Isonds  of 
first  date." 

On  the  14th  day  of  November,  1895.  the 
Reelfoot  Lake  levee  district  by  and  through 
its  board  of  directors,  and  Jointly  with  cer- 
tain other  persons,  landowners  of  Lake  coun- 
ty, filed  the  present  bill  in  the  chancer 
court  of  Dyer  county,  against  the  sherifB  of 
the  latter  county  and  other  citizens  thereof, 
some  of  them  being  election  officers,  and 
others  landowners  tmd  taxpayers  In  that 
part  of  Dyer  county  within  the  levee  dis- 
trict Complainants  alleged,  among  other 
things,  and  in  substance,  that  the  board  of 
directors  provided  for  by  the  act  was 
promptly  organized,  and  that  it  entered  up- 
on its  duties  as  therein  directed;  that  it  made 
all  requisite  estimates  for  construction  and 
taxation,  and  thereupon  submitted  to  the 
vote  of  the  people  of  the  district  In  the 
manner  prescribed  In  the  sixth  section,  their 
recommendation  of  a  present  annual  tax  of 
10  cents  on  the  acre,  and  of  2  per  cent  on 
the  value,  of  all  taxable  lands  within  the 
levee  district;  that  an  election  was  held 
throughout  the  district,  upon  this  recommen- 
dation, on  the  10th  day  of  Septemlier,  1885. 
I  and  resulted,  as  shown  by  the  returns  sent 
I  to  the  secretary  of  the  board.  In  a  total  of 
732  votes  "Por  assessment"  and  632  votes 
for  "No  assessment";  that  497  of  the  votes 
for  "No  assessment"  were  fraudulently  cast 
in  Dyer  county  by  pef8>nB  known  not  to  be 
legally  qualified  to  vote  in   that  election; 
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that,  counting  such  fraudulent  and  Illegal 
ballots,  tbe  proposed  taxation  was  defeated, 
and,  rejecting  ttiem,  it  was  approved.  And 
upon  these  allegations  complainants  prayed 
the  court  to  purge  the  returns  from  specified 
precincts  in  that  county,  and  eliminate  there- 
from the  alleged  Illegal  and  fraudulent  bal- 
lots, BO  that  the  true  result  might  be  de- 
clared, and  its  legitimate  advantages  en- 
Joyed  by  the  people  of  the  levee  district 
The  defendants,  by  demurrer,  disputed  the 
Jurisdiction  of  the  court,  and  also  impeached 
the  act  In  question,  as  being  In  violation  of 
the  state  constitution  in  several  particulars. 
Ohancellor  CJooper,  hearing  the  cause  upon 
these  pleadings,  sustained  the  demurrer  so 
far  as  It  assailed  the  act  for  violation  of  the 
iwenue  provisions  of  the  constitution,  but 
overruled  it  as  to  other  questions.  The  act 
was  adjudged  unconstitutional,  and  the  bill 
dismissed.  Complainants  have  appealed,  and 
the  debate  of  learned  counsel  before  this 
court,  though  embracing  the  whole  demur- 
rer, has  been  addressed  chiefly  to  the 
grounds  sustained  by  the  chancellor;  one 
side  denying,  and  the  other  affirming',  the 
correctness  of  the  decree  in  respect  thereto. 

The  power  of  taxation  is  an  incident  of 
sovereignty,—*  iH-erogatlve,  coeval  with  the 
government  itself,  and  indispensable  to  its 
perpetuity.  It  is  essaitially  a  legislative  pow- 
er, and  as  such,  in  the  general  appcHtlonment 
of  governmental  powers,  falls  to  the  legisla- 
tive department,  under  section  3,  art.  2,  of  the 
constitution,  which  vests  "the  legislative  au- 
thority" of  the  state  in  the  "general  assem- 
bly." Marr  v.  Enloe,  1  Yerg.  454;  Keesee  v. 
Board,  6  Cold.  130;  Waterhouse  v.  Board,  8 
Helsli.  859;  City  of  Memphis  v.  Union  & 
Planters'  Bank,  91  Tenn.  550,  19  S.  W.  758; 
Cooley,  Tax'n  (2d  Ba.)  pp.  4,  41;  Burroughs, 
Tax'n,  I  6;  25  Am.  &  Eug.  Enc.  Law,  18.  In 
respect  to  taxation,  therefore,  as  to  all  other 
subjects  of  legUlation,  the  general  assembly 
has  full  power  to  pass  any  law  not  in  conflict 
with  the  delegated  powers  of  the  federal  gov- 
ernment, or  with  the  restrictions  of  the  state 
constitution;  and  he  who  would  show  the 
unconstitutionality  of  tax  legislation,  as  of 
other  legislation,  must  be  able  to  put  his  fin- 
ger on  the  provision  of  the  constitution,  feder- 
al or  state,  violated  thereby.  BeU  v.  Bank, 
Peck,  269;  Hope  v.  Deaderick,  8  Humph.  8; 
Demoville  v.  Davidson  Co.,  87  Tenn.  220,  10 
S.  W.  353;  Stratton  Claimants  v.  Morris 
Claimants,  89  Tenn.  511,  15  S.  W.  87.  Con- 
fessedly, the  act  before  us  does  not  violate 
any  provision  of  the  federal  constitution.  The 
restrictions  of  the  state  constituticm  on  the 
subject  of  taxation  are  found  in  sections  28 
and  29  of  article  2  of  the  constitution  of  1870. 
Such  parts  of  those  sections  as  it  is  desirable 
now  to  quote  are  in  the  following  language, 
namely: 

"Sea  28.  All  property,  real,  personal  or  mix- 
ed, shall  be  taxed,  but  the  legislature  may  ex- 
cept such  as  may  be  held  by  the  state,  by 
counties,  dtlea  or  towns,  and  used  exclusively 


for  public  or  corporation  purposes,  and  such 
as  may  be  held  and  used  for  purposes  purely 
religious,  charitable,  scientific,  literary  or  edu- 
cational, and  shall  except  one  thousand  dol- 
lars' worth  of  personal  property  in  the  hands 
of  each  taxpayer,  and  the  direct  product  of  the 
sou  In  the  hands  of  the  producer  or  his  im- 
mediate vendee.  All  property  shall  be  taxed 
according  to  its  value,  that  value  to  be  as- 
certained in  such  manner  as  the  legislature 
shall  direct,  so  ttiat  the  taxes  shall  be  equal 
and  uniform  throughout  the  state.  No  one 
species  of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  any  other 
species  of  property  of  the  same  value.    •    •    • 

"Sec.  29.  The  general  assembly  shall  have 
power  to  authorize  the  several  counties  and 
Incorporated  towns  in  this  state,  to  impose 
taxes  for  county  and  corporation  purposes  re- 
spectively. In  such  manner  as  shall  be  pre- 
scribed by  law;  and  all  property  shall  be  tax- 
ed according  to  its  value  upon  the  principles 
established  in  regard  to  state  taxation.  •  •  •  " 

The  language  of  both  sections  Is  plain  and 
positive.  Its  meaning  cannot  be  mistaken, 
nor  its  force  evaded.  Both  sections  are  man- 
datory In  at  least  two  points  that  are  urged 
against  the  present  act  Section  28  impera- 
tively requires  (1)  that  all  property,  of  what- 
ever kind,  except  that  mentioned  for  condi- 
tional and  unconditional  exemption,  shall  be 
taxed;  and  (2)  that  all  such  taxable  property 
shall  be  taxed  according  to  its  value.  Section 
29,  though  not  repeating  the  first  sentence  of 
section  28,  makes  the  same  Imperative  require- 
ments; so  that  whether  a  given  tax  law  falls 
under  the  one  section  or  the  other,  or  under 
both  of  them,  those  requirements  are  equally 
applicable  and  mandatory.  In  every  Instance 
the  requirement  that  all  property  (except  that 
mentioned  for  exemption)  shall  be  taxed  pro- 
hibits the  legislature  from  making  additional 
exemptions.  Railway  Co.  v.  Wilson  Co.,  89 
Tenn.  608,  15  S.  W.  446;  City  of  Memphis  v. 
Memphis  City  Bank,  91  Tenn.  58  S,  19  S.  W. 
1045.  And  likewise  the  requirement  that  all 
such  property  shall  be  taxed  according  to  its 
value  prohibits  the  legislature  from  laying  a 
tax  on  any  property  in  specie,  or  by  the  acre. 
Under  the  constitution  of  1796,  lands  were  tax- 
ed by  the  himdred  acres;  but  the  constitution 
of  1834,  like  that  of  1870,  contained  the  provi- 
sion that  "all  property  shall  be  taxed  accord- 
ing to  lis  value."  This  means  that  every 
property  tax  shall  be  graduated  by  the  value 
of  the  property  on  which  it  is  laid. '  Jehldns  v. 
Ewin,  8  Heisk.  478;  Chattanooga  v.  NashviUe, 
C.  &  St  L.  R.  Co.,  7  Lea,  661;  Railroad  Co.  v. 
Morrow,  87  Tenn.  406, 11  S.  W.  348.  The  sixth 
section  of  the  act  before  us  utterly  ignores 
the  first-named  requirement,  in  that  it  express- 
ly limits  taxes  therein  provided  for  to  land 
alone,  and  thereby  exempts  all  personal  prop- 
erty,—that  without  as  well  as  that  within  the 
exceptions  mentioned  in  the  fimdamental  law; 
and  it  also  Ignores  the  secmid-named  require- 
ment In  that  It  provides  for  taxation  mainly 
by  the  acre,  regardless  of  value,  and  not  ex- 
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dusively  according  to  value.  Section  21  of 
the  act  Ignores  both  of  those  requirements  In 
the  same  manner,  and  the  first  one  additional- 
ly, in  that  It  expressly  exempts  from  all  taxa- 
tion "the  area  now  covered  by  standing  water 
of  ReeUoot  lake";  that  area  being  of  some 
value,  however  small,  and  not  being  otherwise 
exempt. 

There  can  be  no  doubt,  therefore,  that  sec- 
tions 6  and  21  of  the  act  violate  the  constitu- 
tion in  the  particulars  mentioned.  If  the  taxa- 
tion contemplated  by  those  sections  Is  within 
and  subject  to  the  aforesaid  limitations  of  the 
organic  law.  Complainants  deny  that  It  la 
within  or  subject  to  those  limitations,  and  seek 
to  sustain  that  denial  and  to  vindicate  the  act 
by  the  contention  that  the  burden  Intended  to 
be  Imposed  upon  the  citizen  Is  a  special  as- 
sessment for  the  benefit  of  his  land,  and  not  a 
tax  for  the  support  of  the  state,  or  any  county 
or  mimicipallty  therein,  and,  consequently, 
that  those  limitations  are  Inapplicable  in  this 
case.  The  distinction  thus  urged  has  been 
frequently  considered  by  the  courts.  Judge 
Cooley,  after  referring  to  some  of  the  cases  on 
both  sides  of  the  question,  says:  "The  fact 
very  clearly  appears  that,  while  there  is  not 
such  a  concurrence  of  Judicial  opinion  as 
would  be  desirable,  the  overwhelming  weight 
of  authority  is  In  favor  of  the  position  that  all 
such  provisions  for  equality  and  uniformity  In 
taxation,  and  for  taxation  by  value,  have  no  ap- 
plication to  these  special  assessments.  •  •  • 
It  Is  safe  to  assume,  as  the  result  of  the  cases, 
that  the  constitutional  provisions  refer  solely 
to  state  taxation,  or,  when  they  go  further, 
to  general  taxation  for  state,  county,  and 
municipal  purposes;  and  though  assessments 
are  laid  under  the  taxing  power,  and  are,  in  a 
certain  sense,  taxes,  yet  that  they  are  a  !»- 
cullar  class  of  taxes,  and  not  within  the  mean- 
ing of  that  term  as  it  is  usually  employed  in 
our  constitutions  and  statutes.  They  may 
therefore  be  laid  on  property  specially  benefit- 
ed, notwithstanding  such  constitutional  restric- 
tions as  have  been  mentioned."  Cooley, 
Tax'n,  pp.  634,  636.  It  could  serve  no  valuable 
purpose  for  us  at  this  time  to  review,  or  even 
cite,  the  numerous  adjudged  cases  on  this 
vexed  question.  Our  examination  of  them  Jus- 
Ofles  full  concurrence  with  Judge  Cooley  In 
the  statement  that  the  great  weight  of  au- 
thority, for  one  reason  and  another,  favors  the 
distinction  insisted  upon  by  the  complainants 
In  this  case.  Nevertheless,  It  must  be  con- 
fessed tliat  the  adjudications  found  to  be  in 
the  minority  are  not  without  support  in  sound 
reasoning.  The  great  divergence  In  Judicial 
decisions  is  due  in  part  to  a  substantial  differ- 
ence in  constitutional  provisions,  and  in  part 
to  unlike  interpretations  put  upon  similar  pro- 
visions. This  court  considered  the  question 
elaborately  In  1872,  and  ranged  Itself  with 
those  courts  holding  what  is  now  the  minority 
view.  It  thought  and  held  that  the  distinction 
then  asserted,  and  now  contended  for,— being 
a  distinction  between  local  assessments  and 
taxes,— was  not  allowable  In  this  state,  and 


therefore  ttiat  local  assessments  according  to 
lot  frontage,  and  not  according  to  value,  were 
"absolutely  void,"  because  In  conflict  with  sec- 
tions 28  and  29  of  article  2  of  the  constitution, 
which  requires  that  all  taxes  shall  be  equal 
and  uniform,  and  according  to  value.  Taylor 
V.  Cliandler,  9  Ueisk.  349.  That  construction 
was  approved  In  the  case  of  Nashvlfle  v.  Ber- 
ry (18T7)  2  Leg.  Rep.  (Tenn.)  26,  and  In  that 
of  State  V.  Butler  (1883)  11  Lea,  419,  and  has 
In  no  Instance  been  departed  from.  We  have 
been  able  to  find  no  decision  of  the  court, 
prior  or  subsequent,  in  conflict  with  that  con- 
struction. In  1845  It  was  decided  In  the 
case  of  Mayor,  etc.,  v.  Maberry,  6  Humph. 
369,  that  the  legislature  might  lawfully  au- 
thorize the  passage  of  a  municipal  ordinance 
requiring  lot  owners  to  construct  suitaUe  side- 
walks along  the  streets  in  front  of  their  prop- 
erty at  their  own  expense,  and,  In  case  of 
default,  to  pay  to  the  corporation  the  cost  of 
having  the  same  done  for  them,  although  the 
burdens  Imposed  thereby  were  not  equal  and 
uniform  as  to  value,  and  were  not  intended  to 
be  so;  but  the  ordinance  involved  In  that  case 
was  sustained  as  a  legitimate  pcdice  regula- 
tion, and  not  as  a  piece  of  tax  legislation. 
Referring  to  the  ordinance.  Judge  Green, 
speaking  for  the  court,  said:  "We  do  not 
think  that  this  law  levies  a  tax.  A  tax  to  a 
sum  which  is  required  to  be  paid  by  the  cltl- 
Bens,  annually,  for  revenue  for  public  pur- 
poses. But  the  ordinance  levies  no  sum  of 
money  to  be  paid  by  the  citizens.  It  requires 
a  duty  to  be  performed  for  the  well-betng  and 
comfort  of  the  citizens  of  the  town.  It  is  in 
the  nature  of  a  nuisance  to  be  removed. 
•  •  •  The  ordinance  in  question  Is  there- 
fore not  unconstitutional  on  the  ground  of  be- 
ing an  unequal  tax."  Id.  372.  That  ruling 
was  followed  in  Wasliington  v.  Mayor,  etc., 
1  Swan,  180;  In  Whyte  v.  Mayor,  eta,  2  Swan, 
369;  and  in  Mayor,  etc,  v.  Beny,  2  Leg.  Bep. 
(Tenn.)  26.  The  la«t-named  case,  which  was 
decided  in  1877,  refers  to  and  approves  the 
case  of  Taylor  v.  Chandler,  9  Heisk.  349.  de- 
cided five  years  earlier;  and  this  9  Heislc 
Case  approves  the  6  Humph,  and  1  Swan 
Cases,  supra;  saying,  however,  that  they 
should  not  be  extended. 

Coming  back  to  the  language  of  our  con- 
stltuti(H],  which,  after  all,  must  be  controlling, 
we  can  entertain  no  other  opinion  than  that 
the  limitations  of  section  28  of  article  2  apply 
equally  and  alike  to  every  kind  of  taxes  that 
the  legislature  has  the  power  to  levy,  whether 
they  b^  levied  for  the  support  of  the  state 
government,  as  such.  In  the  strict  sense,  or 
more  especially  for  the  benefit  of  particular 
governmental  agencies  or  instrumentalities 
duly  ordained  for  the  accomplishment  of  au- 
thorized local  ends.  They  apply  to  all  taxes 
In  which  the  state  has  either  a  direct  or  In- 
direct interest;  and.  If  an  exaction  be  made 
of  a  citisen  for  an  object  In  which  the  state 
Is  entirely  without  an  Interest,  that  exaction 
Is  not  taxation,  whatever  It  may  be  called. 
Such  an  exaction  cannot  be  Jostllled  by  the 
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asBertlon  tbat  It  flows  trom  an  ereidae  of  Um 
taxing  power  of  the  govenunoit.  To  oome 
within  that  power,  the  deoumd  upon  the  dti- 
sen  must  be  made  for  a  public  pnrpose;  and, 
in  order  that  a  purpose  be  public.  It  must  In- 
clnde  some  advantage  to  the  state  in  the  ag- 
gregate, or  in  some  one  of  its  counties,  incoiv 
porated  towns,  or  other  authorized  govern- 
mental agencies  or  instnunentaUties.  If  the 
purpose  be  exclusively  private,  then  it  is  totally 
foreign  to  the  taxing  power.  "It  is  the  first 
requisite  of  lawful  taxati<m  that  the  purpose 
for  which  It  is  laid  shall  be  a  public  purpose." 
Cooley,  Tax'n,  55.  Every  legitimate  function 
of  the  taxing  tmwer  of  the  government  is  em- 
braced in  the  word  "taxation,"  and  all  Inti- 
mate taxation  is  embraced  in  tbat  provision 
of  the  constitution.  Likewise,  every  exacttcm 
without  that  provision  Is  without  that  power. 
"Tax"  and  "taxes,"  in  their  most  comprehen- 
sive sense,  and  without  qualification,  are  the 
words  employed  by  the  fiamers  of  the  ccm- 
stitution.  These  words,  in  their  usual  and 
general  sense,  include  every  burden  that  may 
be  lawfully  laid  upon  the  citizen  by  virtue  of 
the  taxing  power;  and  they  must  be  so  In- 
terpreted, in  the  absence  of  anything  showing 
them  to  have  been  used  with  a  difCerent  mean- 
ing. Constitutions  must  receive  the  same  in- 
terpretation in  this  respect  as  other  written 
instruments  and  laws.  Judge  Story,  speaking 
on  this  subject,  said:  "In  the  first  place,  then, 
every  word  employed  in  the  constitution  is  to 
be  expounded  in  its  plain,  obvious,  and  com- 
mon-sense meaning,  unless  the  context  fur- 
nishes some  groimd  to  control,  qualify,  or  en- 
lai'ge  it.  Constitutions  are  not  designed  for 
metaphysical  or  logical  subtilties,  for  niceties 
of  expi-ession,  for  critical  propriety,  for  elab- 
orate shades  of  meaning,  or  for  the  exercise 
of  philosophical  acuteness  or  Judicial  research. 
They  are  instruments  of  practical  nature, 
founded  on  the  common  business  of  human 
life,  adapted  to  common  wants,  designed  for 
common  use,  and  fitted  for  common  under- 
standings. The  people  make  them,  the  people 
adopt  them,  the  people  must  be  supposed  to 
read  them  with  the  help  of  common  sense,  and 
cannot  be  presumed  to  admit  in  them  any  rec- 
ondite meaning,  or  any  extraordinary  gloss." 
Story,  Const.  {  451.  No  words  of  exception 
or  exclusion,  as  to  the  purpose  of  any  tax, 
are  to  be  found  In  our  constitution.  Words 
of  exception  and  exclusion  are  used,  but  they 
relate  alone  to  the  property  that  may  be  and 
that  shall  be  exempt  from  taxation  altogether. 
The  requircnient  that  an  property,  except  tbat 
exempt,  shall  be  taxed,  embraces  every  tax 
that  may  be  legitimately  levied;  and  the  re- 
quirement that  all  taxable  property  shall  be 
taxed  according  to  Its  value  likewise  em- 
Ixaces  every  legitimate  tax.  These  require- 
ments apply  In  every  case,  whether  the  tax 
be  general  or  special.  In  like  manner,  the 
direction  that  certain  specified  property  shall 
be  exempt  from  taxation,  and  that  certain 
other  proi)erty  may  be  exempt  in  the  discretion 
of  the  legislature,  refers  alike  to  each  and 


every  tax.  If  it  be  true  that  apeclal  assess- 
ments, as  contradistinguished  from  general 
taxes,  are  not  within  the  aforesaid  require- 
ments of  equality  and  uniformity  of  taxatioo, 
and  of  taxation  by  value,  it  must  be  equally 
true  that  they  are  not  within  the  direction 
as  to  exemption;  and  in  the  latter  event  they 
may  include  the  whole  of  the  taxpayer's  per- 
sonalty at  full  value,  not  deducting  $1,000 
therefrom,  nor  excluding  the  direct  product  of 
the  soil,  and  they  may  also  indnde  all  prop- 
erty held  for  public,  religious,  charitable,  scien- 
tific, literary,  and  educational  purposes;  and 
that,  too,  In  the  face  of  the  direction  that  the 
first  two  items  shall  be,  and  the  others  may 
be  and  are,  universally,  exempted  from  gen- 
eral taxation.  Special  assessments  are  en- 
tirely within,  or  entirely  without,  the  provi- 
sions of  section  28  of  article  2  of  the  oon- 
Btltutlon.  If  the  former,  then  they  are  sub- 
ject to  the  same  requirements  as  general 
taxes;  and,  if  the  latter,  then  they  are  not 
subject  to  any  of  tiiose  requirements,  and  may 
rightfully  be  laid  on  property  exempted  from 
general  taxes,  such  as  the  taxpayer's  first 
$1,000  worth  of  personalty,  the  direct  product 
of  the  soil  in  the  hands  of  the  producer  or  bis 
immediate  vendee,  churches,  schoolhouses, 
townhallB,  courthouses,  asylums,  and  even  the 
statehouse  Itself,  when  within  the  territory 
contemplated.  It  Is  no  answer  to  the  latter 
suggestion  to  say  that  special  assessments 
should  be  confined  to  the  property  especially 
benefited;  for,  if  they  be  not  subject  to  those 
provisions,  there  is  nothing  to  prevent  the  in- 
clusion of  all  property,  that  exempt  as  well  as 
that  not  exempt  from  other  taxation.  It  is 
not  believed  tbat  the  framers  of  the  constitu- 
tion intended  to  restrict  one  kind  of  taxes, 
and  not  the  other  kind,  or  that  they  intended 
to  discriminate  in  favor  of  special  assessments, 
and  against  general  taxation;  nor  is  it  be- 
lieved that  they  constructed  an  Instrument 
susceptible  of  such  interpretation.  They  in- 
cluded all  taxes,  and  excluded  none.  Con- 
struing section  28,  art.  2,  of  the  constitution, 
in  a  case  involving  a  claim  of  exemption  from 
taxation,  this  court  recently  said:  "This  pro- 
vision comprehends  the  whole  domain  of  taxa- 
tion, and,  in  explicit  terms,  prescribes  the 
maximum  of  exemptions,  beyond  which  the 
legislature  may  not  go.  It  declares  what 
property  may  be,  and  wliat  shall  be,  exempt- 
ed from  taxation,  and  directs  that  all  the  rest 
shall  be  taxed.  By  that  mandatory  direction 
the  legislature  is  prohibited  from  making  any 
other  exemption  from  taxation,  upon  any 
ground  or  consideration  whatever;  'and  if  it 
attempt  to  do  so  the  effort  is  unavailing  and 
void,  for  want  of  legislative  power.' "  City 
of  Memphis  v.  Memphis  City  Bank,  91  Tenn. 
588,  19  S.  W.  1045.  It  was  truly  said  in  that 
case  that  the  particular  section  of  the  organic 
law  under  consideration  there  and  here  "com- 
prehends the  whole  domain  of  taxation."  The 
next  section  (29),  however,  expressly  empow- 
ers the  general  assembly  "to  authorize  the 
several  coimties  and  Incorporated  towns  In 
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this  state,  to  Impose  taxes  for  connty  and  cor- 
Itoratton  purpoeea  respectively."  The  latter 
section  relates  alone  to  taxes  laid  for  connty 
and  mnnldpal  purposes,  and  covers  the  wh<de 
domain  of  county  and  municipal  taxation,  so 
tar  as  the  same  shall  be  delegated.  Water- 
house  V.  Board,  8  Heisk.  857,  9  Baxt  3d8; 
Shelby  Oo.  v.  Tennessee  Centennial  Exposi- 
tion Co.,  96  Tenn.  — ,  36  S.  W.  694.  And 
under  it,  as  under  section  28,  the  requIronentB 
with  respect  to  equality  and  uniformity  of 
taxation,  and  as  to  taxation  according  to  val- 
ue, must  be  observed  (Taylor  v.  Chandler,  9 
Helsk.  3G8),  and  all  proper  exemptions  made; 
each  county  and  each  town  acting  for  itself, 
and  not  being  In  any  degree  constrained  or 
controlled  by  what  any  other  county  or  town 
may  have  done  or  may  do.  Taxes  laid  pri- 
marily for  the  state  must  be  laid  on  all  non- 
exempt  property  according  to  value,  so  as  to 
make  them  equal  and  unlf  mrm  throughout  the 
state;  and  taxes  laid  primarily  for  connty, 
municipal,  or  other  authorized  local  purposes 
must  be  laid  on  all  nonexempt  property  ac- 
cording to  value,  so  as  to  make  them  equal 
and  uniform  throughout  the  more  restricted 
territory  to  be  especially  benefited  thereby.  It 
Is  perfectly  manifest  that  the  present  act  does 
not  fall  within  section  29,  because  the  Reel- 
foot  I.iake  levee  district  Is  In  no  sense  either  a 
county  or  an  Incorporated  town.  All  taxes 
that  are  leviable  at  all,  except  those  authw- 
Ized  to  be  levied  by  counties  and  incorporated 
towns,  respectively,  must  undoubtedly  be  lev- 
led  by  the  legislature;  and  all  taxes  levied  by 
the  legislature  must  aa  certainly  be  levied 
with  reference  to  the  restrictions  of  section 
28.  It  follows,  therefore,  that,  if  a  levy  of 
taxes  for  the  benefit  of  the  Reclfoot  Lake 
levee  district  be  permissible  at  all.  It  must  be 
made  by  the  legislature,  and  subject  to  those 
restrictions.  Whether  taxes  for  such  an  ob- 
ject be  allowable  in  any  case  will  be  consid- 
ered hereafter. 

Complainants  contend  in  the  next  place 
that,  If  the  act  be  not  sustainable  under  the 
taxing  power,  It  can  be  and  should  be  sus- 
tained under  the  police  power  of  the  state. 
This  latter  power,  like  the  former  one.  Is  an 
attribute  of  sovereignty;  and  It  may  right- 
fully have  expression  in  the  form  of  legisla- 
tion, whenever  needful  for  the  promotion  of 
public  health,  or  the  preservation  of  public 
safety,  order,  or  well-being.  Rules  and  regu- 
lations established  in  the  proper  exercise  of 
this  power  often  require  the  payment  of 
money  for  certain  specified  objects,  and 
thereby  in  some  measure  partake  of  the  na- 
ture of  tax  laws,  though  In  primary  purpose 
entirely  distinct  from  them.  "The  distinc- 
tion between  a  demand  of  money  under  the 
police  power,  and  one  made  under  the  power 
to  tax,  is  not  so  much  one  of  form  as  of  sub- 
stance. The  proceedings  may  be  the  same 
In  the  two  cases,  though  the  purpose  is  es- 
sentially different.  The  one  Is  made  for  reg- 
ulation, and  the  other  for  revenue.  If,  there- 
fore, the  purpose  Is  evident  in  any  particular 


Instance,  there  can  be  no  difficulty  In  classi- 
fying the  case,  and  referring  It  to  the  proper 
power.  •  •  •  Only  those  cases  where  reg- 
ulation is  the  primary  purpose  can  be  spe- 
cially referred  to  the  police  power."  Coo- 
ley,  Tax'n,  586,  587.  Obviously,  the  burden 
Intended  to  be  laid  on  the  property  of  the 
citizen  by  the  act  under  consideration  is  not 
primarily  for  regulation;  but,  on  the  contra- 
ry, revenue  Is  the  primary  and  greatly  pre- 
ponderating purpose.  If  not.  Indeed,  the  ex- 
clusive purpose,  in  the  legislative  mind.  The 
paramount  and  controlling  Idea  disclosed  in 
every  part  of  the  act  is  to  raise  a  fund  wtth 
which  to  reclaim  from  frequent  inundation 
a  large  body  (some  300.000  acres)  of  land  In 
the  Mississippi  valley,  and  thereby  enhance 
Us  value  and  the  health  of  Its  owners. 
Strictly  speaking,  it  is  without  an  element 
or  feature  of  regulation.  The  health  of  the 
people  in  the  locality  might  be  somewhat 
Improved,  and  even  life  itself  might  be 
saved  occasionally,  by  the  construction  of 
the  contemplated  levee,  and  the  consequent 
prevention  of  periodical  overflows;  but  those 
are  the  most  remote  of  the  benefits  to  be  an- 
ticipated from  such  a  work,  and  were  Ukely 
not  thought  of  by  the  members  of  the  general 
assembly.  Without  further  enlarging  upon 
the  subject,  we  hold,  unhesitatingly,  that  this 
legislation  Is  In  no  sense  referable  to  the 
police  power  of  the  state,  and  that  it  cannot 
be  justified  thereunder.  It  does  not  fall 
within  the  reason  of  Mayor,  etc.,  v.  Maberry, 
6  Humph.  308;  Washington  v.  Mayor,  etc., 
1  Swan,  180;  Whyte  v.  Mayor,  etc.,  2  Swan, 
369;  and  Mayor,  etc,  v.  Berry,  2  Leg.  Rep. 
(Tenn.)  26,— before  mentioned,  but  rather 
within  that  of  Taylor  v.  Chandler.  0  Heisk. 
349,  and  State  v.  Butler,  11  I.«a,  419,— before 
mentioned.  The  former  cases  ruled  that  the 
municipal  ordinances  therein  considered  were 
In  the  nature  of  regulations  for  the  removal 
and  prevention  of  nuisances  along  the  aide- 
walks,  and  were  therefore  within  the  police 
power  of  the  state;  and  the  latter  cases 
mled  that  the  special  assessments  there  In- 
volved were  for  municipal  purposes.  In  the 
general  sense,  and  therefore  within  the  tax- 
ing power. 

The  act  Is  unconstitutional  for  the  farther 
reason  that  the  legislature  attempts  thereby 
and  therein  to  delegate  a  portion  of  the  tax- 
ing power  to  the  Reelfoot  I.iake  levee  dis- 
trict, without  express  authorization  so  to  do. 
It  has  already  been  seen  that  the  power  of 
taxation  Is  essentially  legislative,  and,  that 
being  so,  it  fell  to  the  legislative  branch  of 
the  government,  in  the  organic  division  of 
governmental  powers.  Such  being  the  case, 
that  branch,  and  that  branch  alone,  is  au- 
thorized to  levy  taxes  in  the  first  instance, 
and  it  can  delegate  its  power  to  do  so  only 
to  the  extent  expressly  stated  In  the  twenty- 
ninth  section  of  article  2  of  the  fundamental 
law;  that  Is,  to  the  extent  of  authorizing 
counties  and  Incorporated  towns  to  levy 
taxes  for  county  and  corporation  purposes. 


uigitized  by 


Google 


Tonn.) 


BEELFOOT  LAKE  LEVEE  DIST.  v.  DAWSON. 


1047 


respectively.  No  department  of  the  gorem- 
ment  can  resign  or  abdicate  any  of  its  dis- 
tinctive and  essential  powers  to  another  de- 
partment, and  much  less  to  a  mere  snbdivi- 
Bion  or  Inferior  agency,  unless  expressly  au- 
thorized by  the  organic  law  Itself.  State  v. 
Armstrong,  3  Sneed,  654.  "It  is  a  general 
rule  of  constitutional  law  that  a  sovereign 
power  conferred  by  the  people  upon  any  one 
branch  or  department  of  the  government  is 
not  to  be  delegated  by  that  branch  or  de- 
partment to  any  other.  This  is  a  principle 
which  pervades  our  whole  political  system 
and,  when  properly  understood,  admits  of 
no  exception.  And  it  is  applicable  with  pe- 
culiar force  to  the  case  of  taxation."  C!oo- 
ley.  Tax'n,  01;  Waterhouse  v.  Board,  8 
Heisk.  850.  The  mere  apportionment  of  sov- 
ereign powers  among  tbe  three  co-ordinate 
branches  of  tbe  state  government,  without 
more,  imposed  upon  each  of  those  branches 
the  afllrmative  duty  of  exercising  its  own 
peculiar  powers  for  itself,  and  prohibited 
the  delegation  of  any  of  those  powers,  ex- 
cept in  cases  expressly  permitted.  Such  was 
the  interpretation  of  the  constitution  of  1790, 
under  which  an  act  authorizing  county 
courts  to  levy  taxes  for  county  purposes, 
and  also  another  act  authorizing  a  naviga- 
tion tax  in  a  collection  of  designated  river 
counties,  were  adjudged  to  be  nnconstitn- 
tional  and  void  because  that  instrument  did 
not  in  terms  empower  tbe  legislature  to  con- 
fer such  authority  upon  county  courts.  Marr 
V.  Bnloe,  1  Yerg.  452.  That  case  was  decid- 
ed at  the  close  of  the  year  1830,  and  must 
have  been  well  known  to  the  delegates  com- 
posing tbe  convention  that  framed  the  con- 
stitution of  1834.  That  convention  had  the 
power  to  abrogate  the  rule  of  construction 
announced  and  applied  In  that  case  "totally, 
or  to  subject  It  to  partial  modifications.  It 
chose  the  latter,  and  authorized  the  legisla- 
ture to  delegate  'the  power  of  taxation  to  the 
counties  and  incorporated  towns.  This  was 
done  by  the  twenty-ninth  section  of  the  sec- 
ond article  of  the  constitution,  then  framed 
and  subsequently  adopted.  The  convention 
did  not  mean  to  go  further.  The  implication 
Is  Irresistible  that  the  expression  of  the  an- 
thority  to  delegate  the  power  to  the  counties 
and  towns  is  an  absolute  exclusion  of  author- 
ity to  delegate  the  power  to  any  other  agency. 
It  is  impossible  to  doubt  that  the  convention 
-designated  the  counties  and  incorporated 
towns,  and  authorized  the  pow^  to  be  con- 
ferred on  them,  for  the  reason  that  without 
«nch  designation  the  iwwerof  taxation  would 
be  restricted  to  the  legislature  only."  Keesee 
V.  Board,  6  Cold.  131.  That  provision  of  the 
constitution  of  1834  was  copied  literally  in- 
to the  constitution  of  1870,  without  any 
further  modification ;  and  it  must  be  pre- 
sumed to  hare  been  so  copied  with  the  un- 
derstanding and  intent  that  the  whole  of  the 
taxing  power  should  remain  in  the  legisla- 
ture, except  that  part  expressly  authorized 
to  be  delegated.    Waterhouse  ▼.   Board,   8 


Heisk.  868;  Taylor  v.  Chandler,  9  Heisk. 
872.  The  particular  feature  of  the  act  that 
is  most  objectionable  as  a  delegation  of  the 
taxing  power  is  that  in  which  the  levee  dis- 
trict is  authorized  to  decide  for  Itself  what 
rate  of  taxation,  if  any,  shall  be  laid  annual- 
ly, only  the  maximum  rate  being  prescril>ed. 
The  legislature,  before  passing  the  law, 
should  have  determined  at  least  three  things: 
(1)  that  the  purpose  in  view  was  a  proper 
purpose  for  taxation;  (2)  the  annual  rate  re- 
quired for  the  present;  and  (3)  the  rule  un- 
der which  it  should  be  levied.  These  mat- 
ters are  within  the  legislative  function,  and 
cannot  be  delegated,  in  the  absence  of  ex- 
press authority  of  the  fundamental  law. 
Such  questions  may  be  left  to  counties  and 
Incorporated  towns,  in  respect  of  their  own 
taxes,  and  within  proper  limitations;  but 
that  is  so  because  the  general  assembly  is 
expressly  empowered  to  grant  them  that  au- 
thority. No  other  agency  or  inatrum^itality 
of  the  government  can  be  given  such  power. 
Had  the  legislature  adequate  power  to  cre- 
ate by  special  law  such  an  agency  or  Instru- 
mentality as  that  set  forth  in  the  act  before 
us?  We  have  been  able  to  discover  no  good 
and  valid  reason  why  it  had  not.  Tbe  in- 
tended creature  was  clearly  not  a  private 
corporation,  and  consequently  could  not  have 
been  within  the  prohibition  (Const,  art  11, 
S  8)  that  "no  corporation  shall  be  created  by 
special  law."  State  v.  Wilson,  12  Lea,  246; 
Ballentine  v.  Mayor,  etc.,  15  Lea,  633;  Wil- 
liams V.  Nashville,  8»  Tenn.  490,  15  S.  W. 
364.  Nor,  indeed,  was  it  to  be  a  corporation 
at  alL  It  could  have  been  but  an  inferior 
agency  or  instrumentality  of  the  state,  in 
the  nature  of  a  taxing  district,  designed  to 
reclaim  and  perpetually  protect  about  300,- 
000  acres  of  land  in  the  northwestern  comer 
of  the  state,— rich  and  of  great  value,  but  for 
the  periodical  overflows  to  which  It  Is  sub- 
jected by  the  high  waters  of  the  Mississippi 
river.  The  accomplishment  of  such  an  ob- 
ject would  greatly  benefit  the  numerous  own- 
ers of  tbe  soil,  and  thereby  enhance  the  re- 
sources of  the  state,  and  enlarge  her  wealth 
and  population.  The  owners,  who  would 
have  to  bear  tbe  burden  of  reclamation  and 
'  continued  protection,  would  naturally  and 
justly  receive  the  greatest  and  most  direct 
benefit.  Nevertheless,  the  state  would  be 
benefited  in  the  important  respects  just  men- 
tioned. Her  general  revenues  would  be  in- 
creased, not  by  reason  of  her  receipt  of  any 
part  of  the  taxes  to  be  raised  under  the  spe- 
cial act,  but  because  the  taxable  value  of  the 
lands  reclaimed  and  protected  would  be  in- 
creased, and  the  general  taxes  thereon  cor- 
respondingly enlarged.  The  exaction  made 
of  the  citizens  of  the  district  for  such  an  ob- 
ject would  be  of  a  public  nature,  and  there- 
fore within  the  taxing  power.  It  would  be 
for  a  public  purpose  in  a  twofold  sense : 
First,  because  beneficial  to  a  large  communi- 
ty of  people  within  the  district;  and,  second- 
ly, because  beneficial  to  the  state  in  the  par- 
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tlculara  already  Indicated.  The  taxes  to  be 
raised  by  and  for  such  an  agency  or  instru- 
mentality, however,  would  be  subject  to  the 
same  requirements  as  are  taxes  levied  for 
state,  county,  and  municipal  purposes,  under 
sections  28  and  20  of  article  2  of  the  constipa- 
tion. The  creation  of  leve«  districts  has 
been  adjudged  to  be  within  the  legislative 
power  In  Ariiansas  (Keel  t.  Board,  27  S.  W. 
590),  In  Louisiana  (Draining  Ck>.  Case,  11  La. 
Ann.  338),  In  Mississippi  (Dally  v.  Swope,  47 
Miss.  367),  In  Missouri  (Egyptian  Levee  Co. 
v.  Hardin,  27  Mo.  483),  In  Wisconsin  (Don- 
nelly V.  Decker,  17  N.  W.  889),  and  in  other 
states;  and  the  'creation  of  irrigation  dis- 
tricts has  been  held  to  be  within  that  power 
In  California  (Hagar  v.  Supervisors,  47  CaL 
222,  and  Turlock  Irrigation  Dist  v.  Williams, 
18  Pac.  379),  and  perhaps  in  other  states. 
It  Is  said  by  Judge  Cooiey  that  "taxing  dis- 
tricts may  be  as  numerous  as  the  purposes 
(or  which  taxes  are  levied."  Cooley,  Tax'n, 
151.  It-  Is  not  every  act  with  imconstitu- 
tioual  provisions  that  must  fall  in  toto.  If, 
notwithstanding  and  without  snch  provi- 
sions, there  be  left  enough  for  a  complete 
law.  capable  of  enforcement,  and  fairly  an- 
swering the  object  of  Its  passage,  the  courts 
will  reject  only  the  void  parts,  and  enforce 
the  residue.  Cooley,  Const.  Lim.  215.  216; 
Allen  V.  Louisiana,  108  U.  S.  80;  Railroad  v. 
Schutte.  Id.  118;  Tillman  v.  Cocke,  9  Baxt 
429.  We  regret  that  the  act  before  us  la  not 
susceptible  of  such  division  and  enforce- 
ment. Take  out  the  taxing  feature,  and  the 
act  is  completely  emasculated.  A  levee  dis- 
trict without  a  levee,  or  the  means  of  con- 
structing one.  Is  a  creature  without  force  or 
power  to  exist 

Since  the  bill  of  complainants  must  inevita- 
bly fall  for  reasons  already  stated.  It  is  en- 
tirely unnecessary  to  determine,  or  even  con- 
sider, the  question  of  Jurisdiction.  Affirm 
the  decree,  and  dismiss  the  bill. 


SMITH  V.  WniTSETT  et  al. 

(Court  of  Chancei7  Appeals  of  Tennessee. 

Feb.  1,  ISOO.) 

Rights  op  'VTidow — Wkit  op  Possession — In^oxo- 
tion— evidenck. 

1.  The  widow,  left  in  possession  of  land  at 
the  death  of  the  husbanrf.  prior  to  the  assipn- 
mont  of  dower  has  no  standing,  by  virtue  of 
Ler  dower  right,  to  attack  a  decree  rendered 
nKuinst  tlie  husband  for  possession  of  the  laud, 
on  the  ground  tliat  it  was  rcMiderPtl  after  the 
de.-ith  of  the  husband  without  revivor. 

2.  In  a  suit  by  a  widow  to  enjoin  a  writ  of 
possession  in  favor  of  the  heirs  of  her  husband, 
whore  comiihiinant  was  in  possession  of  the 
land,  to  entitle  her  to  snch  relief  ou  the  ground 
of  an  outstanding  title  in  devisees  of  the  de- 
cedent, it  is  insufficient  to  show  only  tliat  a 
will  was  left  by  the  decedent,  in  which  the 
land  was  devised  to  certain  other  persons. 

Appeal    from     chancery    court,    Davidson 

county;  J.  A.  C^rtwright,  Special  Chancellor. 

Bill  by  Edith  Smith  against  Green  Whlt- 


aett  and  others,  lliere  was  a  decree  tar  de- 
fendants, and  complabiant  appeals.  Af- 
firmed. 

F.  O.  Maury  and  Eli  T.  Morris,  for  appel- 
lant.   S.  A.  McElwee,  for  appellees. 

NEIL,  J.  The  blU  In  this  case  charges 
that  on  September  1,  188S,  the  complainant 
intermarried  with  one  George  Smith;  that  be 
died,  intestate,  Augrost  28,  1888,  leaving  a  son 
of  the  same  name,  and  a  daughter,  Anna 
Smith,  children  of  a  former  marriage,  and 
that  be  left  the  complainant  as  his  widow; 
that  the  mother  of  said  children  died  prior 
to  June,  1868;  that  in  the  month  of  June, 
1868,  the  said  intestate  Intermarried  with 
one  Isabella  Smith;  that  she  was  at  the 
date  of  her  marriage  a  widow,  with  one 
child,  Thomas  Shelby;  that  the  Intestate  and 
said  Isabella  lived  together  as  husband  and 
wife  until  about  February  6,  1888;  that, 
about  the  date  last  mentioned,  the  said  Isa- 
bella died,  leaving,  surviving  her,  said  eon, 
Itiomas  Shelby,  and  the  two  children  of  the 
intestate,  Anna  and  George;  that  all  three 
of  these  children  are  still  living;  that  said 
Isabella  left  a  last  will  and  testament,  duly 
probated  In  Davidson  county;  that,  by  this 
will,  she  devised  the  lot  upon  which  the 
present  complainant  was  residing  at  the  filing 
of  the  bill  to  said  Intestate  for  life,  with  re- 
mainder in  fee  to  said  three  children;  that 
the  title  to  said  lot  is  now  a  valid  subsisting 
title,  in  fee  simple,  in  the  said  children,  as 
tenants  in  common;  that  the  said  lot  was 
conveyed  to  said  Isabella  by  Ebenezer  Brad- 
ley, May  11, 1871,  by  deed  of  that  date,  duly 
recorded;  that  on  May  19,  1892,  the  intes- 
tate filed  his  bill  in  the  chancery  court  of  Da- 
vidson county  against  the  defendants  to  the 
present  bill,  who  claim  to  be  the  heirs  at  law 
of  the  said  Isabella;  that  in  this  bill  the  in- 
testate claimed  that  the  title  to  said  lot  had 
been,  through  fraud,  vested  in  the  said  Isa- 
bella; that  he  had  paid  the  entire  purchase 
money  for  the  lot,  and  that  a  trust  resulted 
to  him  in  the  same,  as  against  said  Isabella 
and  her  heirs  at  law;  that  the  defendants  an- 
swered, denying  the  allegations  of  the  bill, 
and  also  filed  a  cross  bill  to  obtain  possenskm 
of  said  lot,  as  the  pretended  heirs  of  their 
sister,  the  said  Isabella,  and  asking  for  an 
account  of  rents  and  profits  from  the  date  of 
her  death;  that  no  reference  was  made  bi 
any  of  the  pleadings  to  the  said  will  of  Isa- 
bella; that  intestate  knew  nothing  of  said 
will;  that  neither  complainant  to  the  pres- 
ent bill,  nor  any  of  the  devisees  under  said 
will,  were  made  parties  to  either  the  original 
or  the  cross  bill,  "although  complainant,  be- 
fore and  at  the  time  said  pleadings  'a'ere 
filed,  was,  and  has  ever  since  been,  and  is 
now,  in  the  possession  and  occupancy  of  said 
lot,  by  permission  or  without  objection  from 
the  true  owners  thereof";  that  such  proceed- 
ings were  had  in  the  cause  that  by  a  decree 
of  the  said  chancery  court,  of  date  May  IS. 
1893.  the  original  bill  was  dismissed,  and  the 
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defendants  adjndged  to  be  tbe  owners  of  the 
lot  In  controversy,  and  a  writ  of  possession 
awarded  in  their  favor,  and  an  account  for 
said  rents  ordered;  that  the  intestate  ap- 
pealed from  this  decree,  under  the  oath  pre- 
scribed for  poor  persons,  but  died  before  the 
meettag  of  the  supreme  court;  that  tbe  tran- 
script was  filed  in  the  supreme  court  October 
10,  1893;  that  by  the  supreme  court  "the  ap- 
peal was  dismissed,  at  the  Instance  of  the  ap- 
pellees, without  reviving  the  suit  against  the 
widow  or  the  heirs  of  said  intestate,  and 
without  their  knowledge  or  consent,  on 
March  23, 1884;  that  said  cause  was  then  re- 
manded to  the  chancery  court  of  Davidson 
county;  and  that  tbe  writ  of  possession  was 
Issued  on  July  23,  1894,  and  was  delivered  to 
the  sheriff  of  Davidson  county,  directing  him 
to  put  the  defendants  in  possession  of  said 
lot.  The  prayer  was  for  a  temporary  Injunc- 
tion restraining  the  execution  of  said  writ, 
and  that  tbe  same  should  be  made  perpetual 
on  the  hearing." 

The  answer  admits  that  the  complainant  Is 
the  widow  of  George  Smith,  deceased,  and 
that  he  died.  Intestate,  atwut  August  28, 
1893;  that  Oeorge  Smith  intermarried  in  the 
month  of  June,  1868,  with  the  said  Isabella, 
and  that  she  was  a  sister  of  the  defendants, 
and  that  Isabella  died  about  February  6, 
1888,  and  that  the  lot  was  conveyed  to  Isa- 
bella by  Kbenezer  Bradley,  May  11,  1871; 
that,  about  three  years  after  the  death  of  Isa- 
bella,—that  Is,  on  May  19,  1892,— the  said 
George  Smith  filed  his  bill  against  the  same 
persons  who  are  defendants  to  the  present 
bill,  except  the  sherifl,  and  that  in  this  bill  be 
claimed  the  title  to  the  proi)erty  now  in  con- 
troversy; that  he  asserted  in  said  bill  tliat 
the  conveyance  to  his  wife  Isabella  was 
fraudulent,  for  the  purpose  of  defeating  his 
rights,  or  that  it  was  made  by  mistake,  and 
be  asked  in  the  bill  that  title  be  divested  out 
of  said  defendants,  and  vested  in  him;  that 
defendants  filed  a  cross  bill,  "In  which, 
among  other  things,  they  denied  all  of  tbe 
allegations  in  the  bill  of  the  said  George 
Smith";  that  the  chancery  court  decided 
that  the  complainants  in  the  cross  bill  were 
entitled  to  the  possession  of  the  property; 
that  thereupon  George  Smith  appealed  the 
cause  to  the  supreme  court;  and  that,  "be- 
fore the  said  case  was  reached  on  tbe  docket, 
the  said  Smith  died,  and,  as  the  case  was  not 
revived,  it  was  dismissed,  and  a  writ  of  resti- 
tution [possession]  issued  from  your  liouorable 
court  to  put  respondents  In  possession  of  the 
property  in  question";  that  this  decree  of  the 
chancery  court  was  dated  May  13,  1893.  The 
answer  denies  that  George  Smith  left  surviv- 
ing him  a  son  and  daughter  by  a  former  mar- 
riage, George  and  Anna  Smith;  also  denies 
tliat  Isabella  left  surviving  her  a  son,  Thom- 
as Shelby;  but  says  that  she  never  was  the 
mother  of  a  child.  As  to  said  children  George 
and  Anna,  the  answer  contains  the  further 
statement  that  they  had  been  dead  "several 
years."    They  deny  that  the  said  Isabella  left 


a  will,  bat  admit  that  there  is  of  record  In 
the  county  court  of  Davidson  county  a  paper 
writing  purporting  to  be  her  will,  as  shown 
by  Exhibit  A  to  the  bill  In  the  present  case. 
They  deny  that  there  is  a  valid  subsisting 
title  In  said  alleged  children  by  virtue  of 
said  wiU,  but  say  that,  at  the  death  of  said 
Isabella,  tbe  title  descended  to  tbe  defend- 
ants, as  her  only  heirs  at  law.  The  copy  of 
the  will  filed  with  tbe  bill  purports  to  devise 
tbe  propaiy  as  stated  tn  tbe  bill,  and  tbe 
will  seems  to  have  been  probated  at  the  June 
term,  1888,  of  the  county  court  of  Davidson 
county. 

On  the  trial,  the  c(»nplalnant  offered  to  in- 
troduce in  evidence  two  decrees  of  the  su- 
preme court,— that  is  to  say,  certified  copies, 
—one  dated  March  12,  1894,  and  tbe  other 
March  23,  1894.  Tbe  court  declhted  to  per- 
mit the  decree  of  March  12,  1894^  to  be  intro- 
duced and  read  as  evidence,  because  the  cer- 
tificate did  not  state  that  tbe  two  decrees 
constituted  a  complete  record  in  the  cause  in 
the  supreme  court,  but  permitted  the  intro- 
duction and  reading  of  the  decree  of  March 
23,  1894,  In  proof  of  the  allegation  of  the  biU 
setting  out  the  date  and  substance  of  tliat  de- 
cree. The  complainant  then  offered  to  intro- 
duce and  read  as  evidence  what  purported  to 
be  a  decree  of  the  chancery  court  of  David- 
son county  in  the  said  case  of  George  Smith 
v.  Green  Whitsett  et  al.,  dated  July  23,  1894, 
and  offered  to  prove  1^  tbe  solicitor  F.  0. 
]  Maury  that  he  had  himself  copied  the  docu- 
ment from  the  decree  as  entered  on  page  404 
of  Minute  Book  No.  42  of  said  court,  and 
that  it  was  a  true,  complete,  and  perfect  copy 
of  said  decree;  but  the  court  declined  to  per- 
mit the  bald  document  to  be  read,  or  tbe  said 
witness  to  prove  the  findings  of  the  copy, 
upon  the  grounds  that  such  was  not  the  prop- 
er mode  of  authenticating  said  document 
The  supreme  court  decree  which  the  chancel- 
lor refused  to  allow  the  complainant  to  read, 
that  of  March  12,  1894,  was  as  follows: 
"This  cause,  being  regularly  reached  on  the 
call  of  the  docket,  is  continued  until  the  next 
term  of  the  court  for  revivor."  The  supreme 
court  decree  of  March  23,  1894,  which  the 
chancellor  permitted  the  complainant  to 
read,  was  as  foUows:  "In  this  cause,  the 
complainant  who  is  the  appellant,  by  attor- 
neys, comes  and  dismisses  his  appeal.  It  Is 
therefore  ordered,  adjudged,  and  decreed  by 
tbe  court  that  the  appeal  be  dismissed,  and 
that  the  defendants  recover  of  tbe  complain- 
ants tbe  costs  of  this  appeal,  for  which  let 
execution  issue."  The  decree  of  the  cluL<!i- 
ceiy  court  of  July  23,  1894,  which  the  chan- 
cellor refused  to  allow  the  complainant  to 
introduce  by  the  aforesaid  copy,  was  as  fol- 
lows: "In  this  cause.  It  appearing  to  the 
court  from  admissions  of  solicitors  for  com- 
plainant in  open  court  that  the  appeal  hereto- 
fore prayed  and  granted  to  the  supreme 
court  was  at  the  last  term  of  the  court  dis- 
missed, it  Is  ordered  that  tbe  writ  of  posses- 
sion heretofore  decreed  to  be  issued,  putting 
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the  complainants  to  the  cross  bill  in  posses- 
fllon  of  the  real  estate  described  In  the  plead- 
ings, be  Issued  by  the  master  upon  demand 
ot  said  complainants  in  the  cross  bill,  or 
their  BoUcItors,  upon  the  payment  of  costs 
thereof." 

The  foregoing  recital  contains  all  the  evi- 
dence offered  or  introduced.  Before  the  final 
hearing  of  this  cause  in  the  chancery  court, 
the  complainant  asked  leave  of  the  court  to 
file  an  amended  and  supplemeatal  bilL  This 
application  the  chancellor  declined.  The  pro- 
posed bill  accompanied  the  application,  and 
was  as  follows,  viz.:  After  reciting  the  sub- 
stance of  the  original  bill,  then  proceeded  to 
set  forth  the  following  matters,  by  way  of 
amendment  to  the  original  bill,  to  wit:  The 
contents  of  the  before-mentioned  supreme 
court  order  of  March  12,  1894,  exhibiting  a 
copy  of  it;  the  contents  of  the  decree  of  the 
supreme  court  of  March  23,  1884,  exhibiting 
a  copy  of  it;  an  allegation  that  these  were 
the  only  orders  or  decrees  entered  In  the  su- 
preme court  in  said  cause,  and  that  they 
were  entered  long  after  the  death  of  the 
said  George  Smith;  the  contents  of  the  de- 
cree of  the  chancery  court  of  July  23,  18&4, 
exhibiting  a  copy  of  it,  accompanied  with  an 
allegation  that  this  was  the  only  order  or 
decree  rendered  in  the  cause  by  the  chancery 
court  after  the  dismissal  of  the  appeal;  and 
the  following  matters  by  way  of  supplement, 
viz.:  A  recitation  of  the  fact  that  Injunction 
had  been  issued  under  the  original  bill,  but 

had  since  been  dissolved,  on  the  day 

of  March,  1895,  but  that  the  writ  of  posses- 
sion had  not  been  executed  up  to  the  time  of 
the  complainant's  swearing  to  the  amended 
and  supplemental  bill;  a  recitation  of  the 
fact  that  the  defendants,  in  their  answer, 
had  omitted  many  of  the  material  allegations 
of  the  original  bill,  and,  among  others,  the 
death  of  George  Smith  pending  the  appeal  to 
tlie  supreme  court,  and  the  rendition  of  the 
decree  in  the  supreme  court  dismissing  the 
appeal,  without  revivor  against  his  heirs,  or 
against  complainant,  his  widow;  that  in  said 
answer  they  had  also  admitted  the  issu- 
ance of  the  writ  of  possession  of  July  23, 
1894,  from  the  chancery  court,  without  re- 
vivor; that  the  application  and  granting  of 
the  order  dissolving  the  Injunction  were  after 
the  filing  of  said  answer;  that,  during  the 
life  of  George  Smith,  the  complainant  assist- 
ed him  In  paying  taxes  on  the  lot,  and  that 
she  has  paid  the  taxes  since  his  death;  that 
S.  A.  McElwee  was  the  attorney  and  solic- 
itor of  her  husband  In  prosecuting  said  suit, 
and  in  defending  the  cross  bill  filed  therein 
against  him;  and  that  he  Is  the  same  lawyer 
who  Is  now  representing  the  defendants  In 
their  efforts  to  dispossess  her  of  said  lot; 
and  charge  that  the  decrees  of  March,  1894, 
and  .Tnly  23,  1894,  before  referred  to,  are 
absolutely  null  and  void,  also  the  writ  of 
possession,  and  that  the  sheriff  has  no  au- 
thority to  execute  the  writ.  The  prayer  is 
for  a  reinstatement  of  the  injunction,  and 


for  a  writ  of  restitution  in  case  she  shonld 
be  dispossessed  before  the  restoration  of  the 
injunction;  also,  that  the  decrees  before  re- 
ferred to,  of  March  23,  and  July  23,  1894,  be 
declared  void;  and  that  the  writ  of  posses- 
sion be  perpetually  enjoined.  Upon  the  hear- 
ing, the  chancellor  dismissed  the  original 
bill,  and  the  complainant  has  appealed,  and 
assigned  errors.  The  errors  assigned  are  up- 
on the  dismissal  of  the  bill,  the  refusal  to  al- 
low the  filing  of  the  amended  -and  supple- 
mental bin,  and  the  rejection  of  the  evi- 
dence offered. 

The  first  error  assigned  is  as  follows:  *^he 
court  erred  in  dissolving  the  injunction,  and 
in  dismissing  the  bill,  because  (1)  the  order 
dismissing  the  appeal  without  revivor  was, 
in  effect,  a  decree  against  a  dead  man;  (2) 
the  process  under  that  decree  has  no  more 
validity  than  the  decree  itself;  and  (3)  both 
the  decree  and  the  process  are  absolutely 
void,  and  no  action  Is  necessary  to  revoke  it. 
It  Is  void  In  itself." 

The  first  question    to    be    determined   Is 
whether  the   complainant  has  the  requisite 
status  to  attack  the  decrees  complained  of. 
From  the  allegations  of  the  blU  admitted  by 
the  answer,  it  appears  that  the  complainant 
la  the  widow  of  George  Smith,  who  was  the 
complainant  in  the  proceedings  attacked  in 
the  case  of  George  Smith  v.  Whitsett;    that 
she  was  left  in  possession  of  the  property  at 
the  death  of  George  Smith.    It  is  insisted  by 
the  complainant  that  the  widow,  as  succes- 
sor In  interest  to  the  deceased  husband,  had 
the  requisite  status.    We  shall  briefly  exam- 
ine this  question.     Prior  to  the  assignment 
of  dower,   there  is  no  privity  between  the 
husband  and  wife  as  to  the  husband's  lands, 
so  far  as   such  privity  is  based  upon  the 
right  of  dower.    The  right  of  dower  con- 
fers no  title  to  any  part  of  the  husband's 
land  after  his  death  until  assignment  of  dow- 
er is  made.    Until  then  the  wife  has  no  sei- 
sin or  right  of  entry  in  any  part  of  the  hus- 
band's  land,   and   the  heir  can   well   main- 
tain his  writ  of  entry  against  her,  to  which 
her  claims  of  dower  would  constitute  no  de- 
fense.    It  is  a  mere  right,  which  does  not 
ripen  into  a  title  until  some  specific  portion 
is  set  out  and  assigned  as  dower."    Marr  v. 
Gilliam,  1  CJold.  488,  505.    Accordingly,  where 
the  husband  and  wife  occupied  land  togeth- 
er, and  an  attempt  was  made  to  connect  the 
possession  of  the  two  upon  the  death  of  the 
husband.  It  was  said:   "He  occupied  It  dur- 
ing his  life,  not  by  right  of  his  wife,  but  by 
virtue  of  his  own  act  of  disseisin,  and  that 
his  wife  could  commit  no  act  of  disseisin 
till  her  coverture  ceased  by  his  death,  and 
that  the  subsequent  disseisin  by  her  was  her 
own  separate  act,  unconnected  with  the  pre- 
vious disseisin  of  her  husband."     Id.    We 
conclude,  then,  that  the  complainant  has  no 
status  by  reason  of  her  dower  claim,  it  not 
appearing  that   dower   was   ever  assigned. 
"Persons  who  are  neither  parties  nor  privies 
to  parties  in  interest,  and  who  are  only  in- 
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■cldentally  affected  by  a  decree,  cannot  In- 
stitute proceedings  to  impeacli  the  decree  for 
matter  dehors  the  record.  Such  a  right  be- 
longs only  to  parties,  persons  who  have  be- 
•come  quasi  parties,  and  their  privies."  Allen 
T.  GiUlland,  6  Lea,  521. 

Is  there  any  privity  by  reason  of  the  rights 
of  a  widow  under  the  homestead  law?  •  This 
Is  a  more  difficult  question,  but  we  may 
dismiss  it  by  saying  that  there  is  no  such 
•claim  set  up  in  the  bill.  The  bill  Is  wholly 
-silent  upon  the  subject,  as,  indeed,  it  is  upon 
the  subject  of  dower;  nor,  indeed,  is  there 
■any  direct  charge  in  the  bill  that  the  hus- 
4>and  was  the  owner  of  the  land.  The  only 
-statement  contained  in  the  bill  upon  that 
-subject  is  by  way  of  recitation  of  the  con- 
tents of  the  bill  in  the  case  of  George  Smith 
-V.  Whitsett;  that  in  that  bill  he  claimed  to 
"be  the  real  owner  of  the  land;  and  that  the 
•deed  had  been  made  to  his  wife  by  fraud  or 
mistake.  We  are  of  opinion,  therefore,  that 
the  complainant  can  base  no  rights  in  this 
•case  under  the  laws  governing  the  subject 
«f  homestead  and  dower. 

But  it  is  strenuously  insisted  by  the  com- 
plainant, in  the  brief  of  her  counsel,  that, 
I>eing  in  possession,  she  can,  at  all  events, 
protect  herself  against  the  defendants  by  in- 
terposing "the  outstanding  title"  of  the  dev- 
isees under  the  will  of  Isabella  Smith,  in 
Analogy  to  the  rule  upon  that  subject  in 
ejectment  cases.  We  do  not  think  the  requi- 
site facts  are  in  the  record  upon  which  to 
Imse  this  contention.  The  bill  charges  that 
ihe  devisees  survived  the  testatrix,  these 
devisees  being  Anna  and  George  Smith  and 
Thomas  Shelby,  the  latter  alleged  by  the 
complainant  to  be  a  son  of  testatrix  by  a 
former  husband.  The  answer  denies  that 
-George  and  Anna  Smith  survived  the  testa- 
trix, and  denies  that  there  was  ever  any 
-such  person  as  Thomas  Shelby,  son  of  Isa- 
bella Smith.  There  the  matter  rests.  There 
•is  no  proof  upon  the  subject  It  is  contend- 
■ed  by  the  complainant  that  the  fact  that  the 
will  devised  the  property  to  the  persons  nam- 
-ed  affords  a  presumption  that  there  were 
such  persons  In  existence  a/t  that  time,  and 
that  the  burden  of  proof  would  be  upon  the 
■defendants  to  disprove  their  existence.  We 
can  conceive  cases  in  which  this  might  be 
true,  but  not  where  the  question  is  presented 
■as  here.  The  complainant  is  actively  assert- 
ing this  alleged  outstanding  title,  and,  if  she 
tiave  the  right  to  make  such  a  question  in 
this  kind  of  a  case  (which  we  do  not  decide), 
the  burden  would  rest  upon  her  to  make  out 
the  defenses  fully.  In  the  case  as  presented, 
or  assuming  the  will  to  be  valid,  it  is  im- 
possible to  say  where  the  title  is.  If  the  al- 
leged devisees  were  dead  at  the  making  of 
the  will,  the  property  would  belong  to  their 
Issues.  Darden  v.  HarriU,  10  Lea,  421;  Code, 
•I  .3036.  Was  there  such  issue?  Wlio  are 
they?  The  record  is  silent.  Under  such  a 
state  of  the  record,  we  cannot  base  any  rights 
•upon  the  alleged  outstanding  title.    The  re- 


sult is,  the  first  assignment  of  error  is  disal- 
lowed. 

The  second  assignment  of  error  Is  based  on 
the  ground  that  the  chancellor  refused  to  al- 
low the  amended  and  supplemental  bill  to 
be  filed,  and  the  third  assignment  is  based 
on  the  chancellor's  refusal  to  permit  the  iu- 
troductlon  of  the  evidence  before  noted,  as 
having  been  off^ered  and  refused.  We  think 
there  was  no  error  in  either  instance,  and 
disallow  both  assignments. 

Let  the  decree  of  the  chancellor  be  affirm- 
ed, with  costs. 

BARTON  and  WILSON,  JX,  concur. 

Affirmed  orally  by  supreme  court,  March  12, 
1886. 


AMERICAN    EMPLOYERS*    LIABILITY 

INS.  CO.  et  aL  v.  FORDYCE  et  al. 

(Supreme  Court  of  Arkansas.    July  8,  1896.) 

Insdrancb— Against   Liability    for    Dahaobs— 

CONSTKl'OTIOS  OF  Pol.ICY— WaIVBK  OF 

Patmbst  of  Premiums. 

1.  A  policy  promising  to  paj  all  damages 
with  which  the  insured  may  be  legnlly  charged, 
or  required  to  pay,  or  for  which  it  may  be  legally 
liable,  is  not  a  contract  of  indemnity  alone,  but 
also  a  contract  to  pay  liabilities;  and  a  discharge 
of  such  liabilities  by  the  insured  is  not  a  neces- 
sary condition  precedent  to  its  recovery  there- 
on, the  measure  of  recovery  being  the  amount 
of  the  accrued  liability. 

2.  A  general  state  agent  of 'an  insurance 
company,  with  authority  to  make  terms  for  in- 
surance, to  countersign  and  deliver  policies,  and 
collect  premiums,  may  waive  a  condition  requir- 
ing payment  of  the  premium  in  money;  and  an 
unconditional  delivery  of  a  policy  by  such  agent 
without  requiring  payment  raises  a  presump- 
tion that  a  short  credit  was  intended,  ^nd  the 
contract  will  be  binding  on  the  company. 

3.  A  policy  of  insurance  against  liability  for 
damages  was  issued  to  a  street-railway  com- 
pany by  the  general  state  agent  of  an  insurance 
companyj  and  accepted,  no  advance  premium  be- 
ing required.  Before  demand  for  the  payment 
of  the  premium  was  made,  a  liability  under  the 
policy  accrued.  The  premium  was  not  paid 
when  demanded,  and  the  policy  was  afterwards 
canceled  by  the  insurer.  Held,  that  the  insur- 
ed was  entitled  to  recover  the  amount  of  any 
liability  accruing  under  the  policy  between  the 
time  of  its  issuance  and  cancellation,  less  the 
premium  earned  for  such  time. 

Appeal  from  circuit  court,  Pulaski  coun- 
ty; Robert  3.  Lea,  Judge. 

Action  by  Pordyce  and  Johnson,  receivers 
of  the  City  Electric  Street-Rallway  Com- 
pany, against  the  American  Employers'  Lia- 
bility Insurance  Company  and  another.  Judg- 
ment for  idaintiffs,  and  defendants  appeal. 
Affirmed. 

The  American  Employers'  Liability  Insur- 
ance Company  issued  its  policy  to  the  City 
Electric  Street-Rallway  Company,  which 
contained  this  clause:  "That  said  company 
will  pay  to  the  Insured  or  their  legal  repre- 
sentatives all  damages  with  which  the  in- 
sured may  be  legally  charged,  or  which  the 
Insured  may  be  required  to  pay  (not  exceed- 
ing the  amounts  hereinafter  limited),  for  or 
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by  reason  of  any  liability  on  account  of  In- 
juries inflicted  upon  tiie  person  or  property 
of  any  person  or  persons  whomsoever  wbile 
traveling  on  the  railroad  of  the  insured,  or 
for  which  the  insured  may  be  legally  liable." 
The  policy  was  dated  1st  of  December,  1892, 
and  was  to  be  in  force  from  the  9th  of  De- 
cember, 1882,  to  the  9tb  of  Decembw,  1893. 
The  consideration  expressed  In  the  policy  was 
$1,200.  It  was  countersigned  by  "W.  Hi 
Parker  &  Co.,  General  Agents,"  who  were  lo- 
cated at  Pine  Bluft.  On  the  8th  of  Decem- 
ber, 1S02,  Pariier  sent  the  policy  to  the 
street-car  company,  through  the  mail.  It 
was  duly  received,  and  the  receipt  of  same 
acknowledged.  Mrs.  Meredith,  a  passenger 
on  the  City  Electric  Street-Railway  Com- 
pany, was  injured  by  said  company  on  the 
27th  day  of  December,  1802.  She  had  re- 
covered judgment  for  $1,250  and  costs 
against  said  company,  and  uo  appeal  had 
been  taken  from  said  judgment  This  suit 
was  brought  by  appellees,  as  receivers  of  the 
City  Electric  Street-Rallway  Company,  on 
the  policy  heretofore  mentioned,  to  recover 
of  appellants  the  amount  of  said  judgment 
The  defenses  were  that  the  premium  was 
not  paid,  and  that  the  policy  in  suit  was  not 
to  be  deliyered  nor  to  take  efTect  until  the 
premium  was  paid  in  cash;  that.  If  the 
cash  premium  was  not  a  condition  precedent 
to  the  delivery  of  the  policy,  the  street-rail- 
way company  had  promised  that  said  pre- 
mium should  be  paid  on  or  before  the  lOtb 
day  of  January,  1893,  which  was  not  done; 
and  that,  therefore,  the  consideration  hav- 
ing wholly  failed,  said  policy  was  after- 
wards canceled,  and  became  of  no  effect; 
that  the  street-railway  company  had  agreed 
to  execute  three  notes  of  $400  each  to  cover 
premiums,  due  30,  CO,  and  90  days,  re- 
spectively, from  9th  of  December  1892;  that 
said  notes  were  never  executed  and  ten- 
dered, and  that,  therefore,  the  consideration 
failed,  and  the  policy  was  canceled;  that 
Parker  &  Co.  were  agents  with  limited  pow- 
er only  to  deliver  the  policy  sued  on  upon 
the  payment  of  cash  premium;  and  that  they 
exceeded  their  n"thority  in  delivering  policy 
without  such  i:iv;:ient.  The  insurance  com- 
pany, by  way  <.i  counterclaim,  set  up  that. 
If  the  policy  were  in  force,  the  street-rail- 
way company  was  Indebted  to  It  In  the  sum 
of  $1,200,  with  Interest  from  9th  of  Decem- 
ber, 18S)2,  and  judgment  was  prayed  for  said 
amount.  The  cause  was  submitted  to  the 
court  sitting  as  a  jury,  which,  from  the  evi- 
dence, found  the  following  facts:  "(1)  That 
on  the  8th  of  December,  1802,  the  defendant 
insurance  company,  by  W.  H.  Parker,  who 
was  its  general  agent  for  the  state  of  Arkan- ' 
sas,  executed  and  delivered  to  the  City  Elec- 
tric Street-Rallway  Company  the  policy  sued 
on.  (2)  The  said  Park^^  was  fully  author- 
ized to  waive  the  payment  of  the  premium 
Id  cash,  and  to  give  time  for  the  payment 
thereof.  (3)  That  said  Parker  did  in  fact 
waive  the  payment  of  the  premium  in  cash, 


and  delivered  said  policy  with  the  Intention 
that  the  same  should  become  opoative  ac- 
cording to  its  terms,  although  the  premium 
was  not  then  paid.  (4)  That  after  the  de- 
livery of  the  policy  the  defendant  insurance 
company  treated  the  same  as  in  full  force 
and  elfect  until  the  23d  day  of  January,  1893. 
(5)  That  on  the  27th  day  of  December.  18»2, 
one  Callie  A.  Meredith,  while  a  passenger 
on  the  cars  of  said  street-railway  company 
in  the  city  of  Little  Rock,  received  personal 
injuries,  for  which  she  was  entitled  to  re- 
cover damages  from  the  said  street-railway 
company.  (6)  That  she  recovered  Judgment 
against  the  said  company  for  $1,250,  with 
interest  from  its  date  at  0  per  cent,  and  the 
sum  of  $o3.30  costs.  (7)  That  notice  of  the 
injury  of  the  said  Callie  A.  Meredith  was 
given  by  the  said  street-railway  company  to 
W.  H.  Parker;  and  that  neither  the  said 
Parker  nor  the  said  insurance  company,  in 
response  to  said  notice,  made  any  claim  that 
the  policy  was  not  in  full  force  and  effect 
(8)  That  no  demand  for  the  payment  of  the 
said  premium  was  made  upon  the  said  rail- 
way company  until  the  8th  day  of  Janu- 
ary, 1883,  after  the  injury  of  the  said  Callie 
A.  Meredith.  (9)  That  on  the  23d  day  of 
January,  1893,  the  said  insurance  company 
gave  notice  that  it  had  canceled  the  policy 
for  nonpayment  of  the  premium,  and  there- 
after treated  said  policy  as  canceled.  That 
the  earned  premium  to  the  date  of  cancella- 
tion of  the  policy  was  the  sum  of dol- 
lars." And  the  court,  upon  the  foregoing 
facts,  declared  the  law  to  be  that  the  defend- 
ant railway  company  was  not  in  default  for 
nonpayment  of  the  premium  at  the  time 
when  its  cause  of  action  upon  said  policy 
accrued,  and  that  the  plaintiff  Is  entitled  to 
recover  the  amount  of  the  Judgment  in  favor 
of  the  said  Collie  A.  Meredith  and  against 
the  said  street-car  company.  Including  in- 
terest and  costs,  less  the  amount  of  the 
premium  due  upon  the  policy  from  the  9tli 
day  of  December,  1882,  to  the  2*th  day  of 
January,  1893,  when  the  said  policy  was 
canceled,  and  that  judgment  should  be  ren- 
dered accordingly  against  both  defendants, 
the  insurance  company  and  the  Union  Onar- 
anty  &  Trust  Company.  Proper  exceptions 
were  saved  to  the  court's  findings  of  fact 
and  its  declaration  of  law.  The  defendants 
asked  the  court  to  find:  (1)  "That  W.  H 
Parker  &  Co.  only  had  authority,  as  agents, 
to  deliver  the  p^cy  Sued  on  herein  upon 
payment  to  them  of  the  premium  In  cash; 
that  they  delivered  It  without  such  pay- 
ment, and  without  authority,  and  they  did 
not  bind  their  principal  by  such  delivery." 
CWhIch  the  court  refused.)  (2)  "That  the 
City  Electric  Street-Roilway  Company  did 
not  pay  the  premium  on  demand  of  Parkv 
&  Co.,  as  agents,  and  a  demand  for  a  pay- 
ment of  the  premium  by  Parker  &  Co.  upon 
the  insured  was  duly  made  about  thirty  days 
after  the  policy  sued  on  was  delivered;  aod 
that  the  some  has  never  been  paid."    (Which 
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the  conrt  found.)  (3)  "That  the  Insured,  the 
Caty  Electric  Street-Rallway  Company,  have 
never  tendered  payment  of  said  premium  ae- 
cording  to  their  contract"  (WWch  the  court 
found.)  (4)  "That  the  facts  are  for  the  de- 
fendants on  the  whole  case,  and  accordingly 
Judgment  should  be  for  defendants."  (Wliicta 
the  court  refused.)  The  defendants  presented 
requests  for  Instructions,  which  the  court  re- 
fused to  grant.  Proper  exceptions  were 
saved  to  all  the  rulings  of  the  court  to 
which  objection  vrafi  made.  Motion  for  new 
trial,  presenting  all  the  questions  contended 
for  by  appellants,  waa  overruled,  and  this 
appeal  taken. 

Blackwood  ft  Williams,  for  appellants. 
Rose,  Hemingway  &  Rose  and  C.  S.  Collins, 
for  appellees. 

WOOD,  J.  (after  stating  the  facts).  The 
findings  of  fact  are  comprehensive  and  accu- 
rate. We  do  not  discuss  the  evidence  upon 
which  these  findings  are  based  for  the  reason 
that  objection  Is  urged  here,  not  to  the  findings 
of  fact,  but  to  the  legal  conclusions  drawn 
from  them. 

1.  Appellants  asked  the  court  to  declare  the 
law  to  be  "that  the  Insurance  contract  sued 
on  herein  is  a  contract  of  indemnity,  and  tliat 
no  liability  is  incurred  thereon  until  the  in- 
sured suffers  a  loss,  and  that  the  loss  In  this 
case  Would  be  an  actual  payment  of  the  Judg- 
ment rendered  in  favor  of  Callie  Meredith." 
The  contract  speaks  for  itself.  It  is  couched 
in  unequivocal  language.  The  insurer  binds 
himself  to  pay  "all  damages  with  which  the  in- 
sured might  be  legally  cliarged,  or  required  to 
pay,  or  for  which  It  might  became  legally  lia- 
ble." This  is  plainly  a  contract  to  pay  lia- 
bilities. But  if  it  could  be  said  that  the  mean- 
ing were  left  in  doubt  on  account  of  any  am- 
biguity in  the  language  of  the  contract,  the 
proof  leaves  no  doubt  that  it  was  the  inten- 
tion to  require  the  Insurance  company  to  pay 
to  the  street-railway  comijany  the  damages  for 
which  it  (railway  company)  should  become  lia- 
ble. The  Insured  insisted  upon  a  contract  to 
pay  liabilities,  and  the  insurer  consented  to 
make  it  that  way,  embracing  this  special  fea- 
ture by  way  of  interlineation  In  writing  upon 
a  printed  form  of  contract.  After  it  was  so 
written,  tlie  general  agents,  in  a  letter  to  the 
insured,  in  which  they  Inclosed  the  contract, 
mentioned  this  special  feature,  saying,  "We 
think,  with  this  amendment  to  the  policy,  you 
have  the  best  insurance  issued."  This  is  not 
simply  a  contract  of  Indemnity.  It  is  more; 
It  Is  also  a  contract  to  pay  liabilities.  The 
difference  between  a  contract  of  Indemnity  and 
one  to  pay  legal  liabilities  is  that  upon  the  for- 
mer an  action  cannot  be  brought,  and  a  re- 
covery had,  until  the  liability  is  discharged; 
whereas  upon  the  latter  the  cause  of  action 
is  complete  when  the  liability  attaches.  Locke 
V.  Homer,  131  Mesa.  93,  and  authorities  cited; 
Jones  V.  Childs,  8  Nev.  121;  Association  v. 
MlUer,  16  Nev.  327,  332;  Smith  v.  Railway 
Co.,  18  Wis.  17;  Thompson  v.  Taylor,  30  Wis. 


68;  Rector,  etc,  of  Trinity  Church  v.  Hlg- 
gins,  48  N.  Y.  532,  and  numerous  other  cases 
cited  in  appellees'  brief.  Also  Maloney  v.  Nel- 
son (N.  y.  App.)  3»  N.  B.  82;  Bolary  v.  Web- 
ster (Fla.)  17  South.  846;  Gilbert  v.  Wiman. 
1  N.  Y.  550,  cited  In  brief  of  appellants.  The 
measure  of  damages  is  the  amount  of  the  ac- 
crued liability.  Wicker  v.  Hoppuek,  6  Wall. 
94;  Churchill  v.  Hunt,  3  Denio,  321;  Pierce 
T.  Plumb,  74  111.  326.  Mrs.  Meredith  had  re- 
covered a  Judgment  against  the  City  Electric 
Street-Rallway  (Company  from  which  the  com- 
pany had  not  appealed.  This  Judgment  was 
a  legal  liability  against  the  street-railway  com- 
pany, for  which,  under  Its  contract  with  the 
Insimtnce  company,  it  was  entitled  to  recover. 
2.  Appellant  Insists  that  Parker  &  Co.  had 
no  authority  to  deliver  the  policy  without  col- 
lecting the  pr^nium.  This  is  not  the  law. 
"A  general  agent  of  an  insurance  company, 
whose  business  It  Is  to  solicit  applications  for 
Insurance,  and  receive  first  premiums,  lias  ttie 
right  to  waive  the  condition  requiring  pay- 
ment in  money,  and  to  accept  the  promissory 
note  of  the  applicant  or  of  a  third  party  in 
lieu  thereof,  or  to  undertake  to  make  the  pay- 
ment to  the  company  tiimself ;  and,  when  the 
cash  payment  Is  actually  waived  In  either  of 
these  modes,  the  contract  binds  the  company 
notwithstanding  the  recital  in  the  policy  that 
it  is  not  binding  until  the  first  premium  Is  paid 
in  cash."  This  excerpt,  quoted  by  counsel  for 
appellees  from  Insurance  Co.  v.  Neyland,  9 
Bush,  430,  is  according  to  the  consensus  of 
modem  authority.  Insurance  Co.  v.  Booker,  9 
Helsk.  600;  Miller  v.  Insurance  Co.,  12  Wall. 
285;  Boehen  v.  Insurance  Co.,  35  N.  Y.  131; 
Insurance  Co.  v.  Colt  20  Wall.  560;  Goit  v. 
Insurance  Co.,  25  Barb.  180;  Sheldon  v.  In- 
surance Co.,  26  N.  Y.  460;  Wood  v.  Insurance 
Co.,  32  N.  Y.  619;  Bragdon  v.  Insurance  Co., 
42  Me.  262;  Tru'rtees  of  First  Baptist  Church 
V.  Brooklyn  Fire  Ins.  Co.,  18  Barb.  69;  May, 
Ins.  1 134,  and  other  cases  dted  by  counsel  for 
appellees.  The  policy  under  consideration  con- 
tains no  provision  requiring  payment  of  the 
premium  in  cash  as  a  condition  precedent  to 
the  delivery  of  the  policy  and  its  taking  ef- 
fect The  court,  however,  evidently  treated 
the  matter  as  though  such  a  condition  existed, 
but  found  that  it  had  been  waived.  The  proof 
showed  that  Parker  &  Co.  were  general  state 
agents,  and  had  authority  to  make  terms  for 
insurance,  to  countersign  and  deliver  policies, 
and  collect  premiums,  and  that  they  some- 
times collected  when  the  policy  was  delivered, 
sometimes  at  the  end  of  the  month,  and  some- 
times took  notes.  They  carried  a  general  ac- 
count with  the  company,  and  on  the  10th  of 
each  month  sent  to  it  what  was  due  upon  a 
general  balance.  The  policy  having  been  de- 
livered unconditionally,  without  a  payment  of 
the  premium  In  cash,  the  court's  finding  that 
such  payment  had  been  waived.  In  view  of  this 
proof,  and  the  law  as  announced  supra,  was 
clearly  correct  The  delivery  of  the  policy 
without  condition,  and  without  exacting  pay- 
ment of  the  premium  in  cash,  raised  the  pre- 
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sumption  that  a  short  credit  was  Intended. 
Behler  v.  Insurance  Co.,  C8  Ind.  347,  and  nu- 
merous cases  there  cited;  Miller  v.  Insurance 
Co.,  12  Wall.  303,  supra;  Little  v.  Insurance 
Co.,  38  Ohio  St  110. 

3.  The  insurance  and  delivery  of  the  policy 
to  the  assured  for  a  valuable  consideration 
agreed  upon  and  expressed  therein,  and  the 
acceptance  of  the  policy  by  the  assured,  put 
said  policy  in  force.  See  authorities  already 
cited.  By  the  express  terms  of  the  policy  the 
insurance  company  was  liable  to  the  street- 
railway  company  for  all  damages  occasioned 
by  injury  to  its  passengers  for  which  it  (street 
rallwaj')  was  liable,  from  the  0th  of  Decem- 
ber, 1892,  until  its  policy  was  canceled.  The 
policy  was  not  canceled  by  the  insurance  com- 
pany until  the  23d  day  of  January,  1893.  The 
liability  sued  on  had  supervened  in  the  mean- 
time. While  the  Insurance  company  had  the 
right  to  cancel  the  policy  for  the  nonpayment 
of  the  premium,  as  per  the  contract  between 
the  parties,  it  had  no  power  to  make  this  can- 
cellation relate  back,  and  avoid  the  policy  ab 
Initio.  Had  it  not  canceled  tlie  policy,  but 
continued  same  In  for^e  one  year,  the  assured 
would  have  been  liable  to  the  insurer  for  the 
entire  premium.  If  the  entire  premium  had 
been  paid,  and  no  liability  bad  accrued  be- 
tween the  time  of  the  execution  of  the  policy 
and  the  time  of  cancellation,  the  insurer  might 
liave  canceled  the  policy  under  certain  condi- 
tions therein  contained  by  refunding  the  pre- 
mium less  the  pro  rata  portion  thereof  for 
the  time  the  policy  was  In  force.  If  In  the 
meantime  a  liability  had  accrued,  cancellation, 
without  the  assent  of  the  assured,  could  only 
take  place  by  refunding  the  premium,  less  the 
pro  rata  for  the  time  the  policy  had  been  in 
force,  and  also  by  the  payment  of  the  inter- 
vening liabilities.  Now,  In  the  present  case, 
while  the  premium  had  not  In  fact  been  paid, 
credit  had  been  extended,  and  before  any  de- 
mand had  been  made  for  the  payment  of  the 
premium  the  liability  accrued.  The  insurer 
also,  a  short  time  thereafter,  canceled  the  pol- 
icy, thus  electing  not  to  insist  upon  the  pay- 
ment of  the  premium.  The  liability  of  the  in- 
surance company  to  the  street-railway  com- 
pany at  the  time  of  the  cancellation  of  the  pol- 
icy and  at  the  institution  of  this  suit  exceeded 
the  entire  amount  of  the  premium.  Under 
such  circumstances  the  most  that  the  Insur- 
ance company  could  demand  would  be  to  have 
the  amount  of  premium  which  had  been  earned 
while  the  policy  was  in  force  deducted  from 
the  amount  of  its  liability  to  the  assured.  This 
the  court  did,  and  its  Judgment  Is  correct 
Affirmed. 


HAMILTON  V.  STATE. 
(Supreme  Court  of  Arkansas.     July  8,  1896.) 

Homicide —  Indictment  —  Jcrt  —  Continuance  — 

Evidence— Review — Instructions. 

1.  The  validity  of  an  indictment  found  at  a 

special  term  ordered  to  be  held  for  the  trial  of  the 

person  indicted  cannot  be  attacked  on  the  ground 


that,  had  the  case  been  tried  at  such  term, 
it  would  have  interfered  with  the  regular  term. 

2.  Objection  that  one  was  not  allowed  to  be 
present  while  the  grand  Jury  that  found  an  in- 
dictment against  him  was  being  impaneled,  and 
to  challenge  grand  jurors,  is  waiveu  by  plea  of 
not  guilty. 

3.  An  indictment  alleging  that  defendant  "did 
unlawfully,  willfully,  fplunlously,  and  of  his 
malice  aforethought,  and  after  deliberatioD  and 
premeditation,  kill  and  murder,"  need  not,  in 
addition,  use  the  word  "mallcioug." 

4.  Defendant  in  a  homicide  case  is  not  eiitit1p<) 
to  a  continuance  for  the  absence  of  a  witness 
who  would  testis  that  on  one  occasion  decraned 
made  an  unprovoked  assault  on  witness  with  a 
knife;  it  having  no  connection  with  the  killing, 
and  not  being  competent  evidence  of  deceased's 
character. 

5.  Denial  of  continuance  for  absence  of  wit- 
ness is  not  error,  it  not  being  shown  that  he  was 
within  the  jurisdiction  of  the  court,  or  that  his 
testimony  could  have  been  procured  by  a  contin- 
uance. 

6.  It  Is  not  an  abuse  of  discretion  to  deny  con- 
tinuance, that  defendant  may  have  further  time 
to  prepare  for  trial;  he  having  been  in  jail  on 
the  charge  for  several  weeks,  though  he  delayed 
employing  counsel,  and  he  being  tjae  only  living 
witness  of  the  homicide. 

7.  Excusal  of  a  juror  for  ill  health,  or  rejectioit 
of  talesmen  because  they  have  formed  i^inioiia, 
is  in  the  discretion  of  the  court. 

8.  Permitting  jurors  to  separate  before  the 
case  is  finally  submitted,  being  within  the  discre- 
tion of  the  court  (Sand.  &  H.  EHg.  {  2236).  is  not 
ground  for  new  trial,  it  not  b«ng  shown  that 
defendant  was  prejudiced  thereby. 

9.  Witnesses  testifying  as  to  footprints  illue- 
trated  to  the  jury  the  position  which  they  in- 
dicated that  the  man  occuined  when  making 
them.  There  was  no  objection;  no  ezoeptioD 
was  saved;  and  the  matter  was  not  referred  to 
on  motion  for  new  trial.  Bdd,  that  the  matter 
could  not  be  reviewed  on  appeal. 

10.  Complaint  cannot  be  made  that  sufficient 
definition  of  murder  in  the  second  degree  was 
not  given  the  jury,  the  statutory  definitions  of 
the  different  degrees  of  homicide  having  been 
read  to  them,  and  there  having  been  given,  hi  ad- 
dition to  instructioiis  defining  murder  in  the  first 
degree  and  voluntary  manslaughter,  an  instmc- 
tion  that,  if  they  were  satisfied  that  defendant 
was  guilty  of  murder  in  some  degree,  but  enter- 
tained a  reasonable  doubt  as  to  the  degree,  they 
should  convict  only  of  murder  in  the  second  de- 
gree; and  if  they  were  satisfied  he  was  guilty  of 
some  grade  of  criminal  homicide,  as  explained 
in  the  instructions,  but  entertained  a  reasonable 
doubt  as  to  whether  it  was  manslaughter  or 
some  degree  of  murder,  they  should  convict  only 
of  manslaughter;  and  if  they  entertained  a  rea- 
sonable doubt  as  to  whether  he  was  guilty  of 
any  degree  of  criminal  homicide,  explained  io 
the  instrnctions,  they  should  acquit 

11.  One  desiring  an  instruction  as  to  mnrder  io 
the  second  degree  to  be  read  to  the  jury  should 
present  a  correct  instruction. 

12.  The  jury  came  in  of  their  own  motion,  after 
submission  of  the  case,  and  requested  that  the 
instructions  be  repeated,  which  was  done,  and.  is 
addition,  two  instructions,  favorable  to  defend- 
ant, and  in  no  way  prejudicial,  were  given  them, 
on  the  question  of  motive  and  the  failure  of  de- 
fendant to  flee.     Held  not  error. 

13.  It  is  not  error  to  charge  the  Jury  that  tiiey 
have  the  right,  in  considering  defendant's  tes- 
timony, to  take  into  consideration  his  interest  in 
the  result,  in  order  to  determine  the  proper 
weight  to  be  given  to  his  testimony. 

14.  Error  cannot  be  predicated  of  an  insnffident 
definition  of  self-defense,  there  being  no  evidence 
on  wiiich  to  base  such  an  instruction. 

15.  Defendant  testified  that  deceased  "told  me 
to  get  out  of  his  field,  and  pulled  out  hia  knife, 
and  came  at  me  with  it,  waiving  his  hand,  and 
saying  he  would  tear  me  all  to  piecet.     I  UU 
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him  not  to  come,  to  stand  back.  *  •  *  He 
k<.'pt  coming  at  me.  So  I  raised  the  gun,  and 
fired.  •  •  •  There  was  no  obstruction  behind 
me,  to  keep  me  from  retreating  when  the  de- 
ceaised  was  cutting  at  me  with  a  knife.  I  stood 
there,  and  raised  my  gun,  and  shot  him  just  aa 
he  was  swaying  around  like  this  [showing  how 
deceased  swung  his  arm].  The  deceased,  as  I 
raised  my  gun,  had  left  the  plow;  •  •  •  and 
I  got  mad  when  I  saw  he  was  ccming  at  me; 
and,  when  I  raised  my  gun,  he  swung  around, 
and  said,  'Look  out  there!  What  are  you  going 
to  do  there?'  when  I  shot,  my  gun  being  in  four 
feet  of  him."  Hdd  not  evidence  that  defendant 
acted  in  self-defense. 

IC.  Though  the  state  prores  that  defendant, 
when  he  borrowed  the  gun  with  which  he  killed 
deceased,  stated  that  he  wanted  it  to  shoot 
ducks,  it  may  show  that  such  statement  was 
false. 

Appeal  from  circuit  court,  Logan  county; 
Jephtlia  H.  Erans,  Judge. 

Charles  Hamilton  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  appellant,  Charles  Hamilton,  on  the 
2d  day  of  December,  1895,  in  the  Charleston 
district  of  Franklin  county,  kiUed  A.  C.  Mc- 
AI)ee,  by  shooting  him  with  a  gun.  He  sur- 
rendered himself,  and  was  placed  In  Jail  at 
Ozark,  in  said  county,  to  await  the  action  of 
the  grand  Jury.  The  day  for  the  holding  of 
the  next  regular  term  of  the  circuit  court  for 
the  Charleston  district,  of  said  county,  after 
said  kllltaig,  was  the  first  Monday  in  Febru- 
ary, 1896;  but  the  Judge  of  the  circuit  court, 
on  the  12th  of  December,  1895,  issued  an  or- 
der for  a  special  term  of  said  court,  to  be 
held  on  the  30th  day  of  December,  1895,  for 
the  trial  of  Hamilton.  The  special  term  con- 
vened on  that  day.  A  grand  Jury  was  im- 
paneled, and  soon  afterwards  returned  an  In- 
dictment against  Hamilton,  charging  him 
with  murder  In  the  first  degree.  Tlic  body  of 
the  Indictment  alleged  that  "the  said  Chas. 
liamllton,  on  the  2d  day  of  December,  1895, 
in  the  county  and  district  aforesaid,  did  un- 
lawfully, willfully,  feloniously,  and  of  his 
malice  aforethought,  and  after  deliberation 
and  premeditation,  kill  and  murder  one  A.  O. 
McAbee,  by  shooting  him,  the  said  A.  C.  Mc- 
Abee,  with  a  certain  gun  which  the  said 
Chas.  Hamilton  then  and  there  had  and  held 
in  his  hands,  the  said  gun  then  and  there 
loaded  with  gunpowder  and  leaden  bullets, 
against  the  peace  and  dignity  of  the  state  of 
Arkansas.  Sam  R.  Chew,  Pros.  Attorney." 
The  defendant  filed  a  motion  to  quash  this 
Indictment,  for  the  reason  that  the  special 
term  of  court  at  which  it  was  found  was  or- 
dered at  a  time  and  under  circumstances 
not  authorized  by  law.  The  motion  was  over- 
ruled. The  defendant  thereupon  filed  a  de- 
murrer to  the  indictment,  which  was  also 
overruled.  A  motion  for  continuance  filed  by 
the  defendant  was  overruled,  and  then,  on 
motion  of  defendant,  the  venue  was  changed 
to  the  Logan  circuit  court.  Un  the  8th  day 
of  January,  1896,  the  case  was  called  in  the 
Logan  drcolt  court  The  defendant  again 
filed  a  motion  for  a  continuance,  which  was 
overroled,  and  the  defendant  placed  on  trtaL 


From  the  evidence  adduced  at  the  trial,  the 
following  facts  appear:  The  deceased,  Mc- 
Abee, was  a  fanner,  53  years  of  age,  who 
lived  upon  his  farm,  two  miles  distant  from, 
the  town  of  Charleston,  in  Franklin  cotmty. 
The  appellant,  Hamilton,  a  young  man,  about 
26  years  old,  and  a  cousin  of  the  wife  of 
McAbee,  cultivated  a  crop  on  McAbee's  place 
In  1895,  but  during  the  summer  be  left  the 
place,  and  went  to  Texas.  After  remaining 
there  two  or  three  months,  he  returned  to 
this  state.  On  the  morning  of  December  2, 
1895,  he  called  at  McAbee's  bouse,  between 
9  and  10  o'clock,  and  Inquired  for  McAbee. 
Upon  being  told  that  McAbee  was  in  the 
field,  plowing,  he  walked  over  to  the  field. 
When  Hamilton  approached  the  field,  McAbee 
was  alone,  plowing,  and  no  one  was  present 
nntil  after  the  killing  except  McAbee  and 
Hamilton.  What  then  took  place  was  told 
by  Hamilton  himself  on  the  witness  stand, 
as  follows:  "I  told  him  [McAbee]  that  I  was 
going  to  Mazzard  Prairie,  to  collect  a  debt, 
and  that  I  had  come  by  to  gret  what  he  owed 
me  for  pitching  up  some  hay.  We  stood 
there,  and  talked  some  time,  and  McAbee 
said  it  was  too  cold  to  stand  there,  and  asked 
me  to  walk  with  him  while  we  talked.  So  I 
walked  several  rounds  with  him,  and  finally 
McAbee  said  that  he  did  not  owe  me  any- 
thing, and  would  not  pay  me  anything.  I 
told  him  that  he  owed  me  $5.75,  but  that  I 
would  give  him  $2,  and  be  could  pay  me 
$3.75.  But  he  said  that  he  did  not  consider 
that  he  owed  me  anything,  and  would  not 
pay  me  anything;  that  I  owed  him  for  board 
while  I  stayed  there  and  was  not  at  work; 
that  if  anybody  was  to  pay  money,  that  I 
ought  to  pay  him  for  my  board.  So  I  left, 
and  went  back  to  the  house,  where  I  bad 
left  my  horse.  This  was  about  9  o'clock  in 
the  morning.  I  told  Cousin  Mary  (Mrs.  Mc- 
Abee) that  the  old  man  would  not  pay  me, 
and  that  I  was  going  to  town,  and  see  what 
I  could  do  with  the  law.  I  got  on  my  horse, 
and  rode  back  up  In  the  field,  and  told  Mr. 
McAbee  that,  if  he  did  not  pay  me,  I  was 
going  to  town,  and  attach  a  stack  of  hay; 
and  he  plowed  on,  and  told  me  to  go  on  and 
do  what  I  was  going  to  do,  that  he  did  not  care 
what  I  did,  but  not  to  come  bothering  him. 
So  I  went  on."  Hamilton  thai  stated  that, 
on  the  way  to  town,  he  saw  some  ducks  In  a 
branch,  and  that  he  borrowed  a  shotgun  from 
a  man  named  Dawson  to  shoot  the  ducks. 
When  he  returned,  the  ducks  had  gone,  and, 
after  looking  for  them  a  while,  he  went 
again  to  the  field  where  McAbee  was  plow- 
ing. "McAbee  asked  me,"  said  Hamilton, 
"what  I  was  doing  with  that  gtm.  I  told 
him  about  being  after  the  ducks,  and  said 
to  him  that  we  conld  settle  our  differences 
some  other  way  than  by  going  to  law  with 
It  McAbee  told  me  to  get  out  of  bis  field, 
and  pulled  out  his  knife,  and  came  at  me 
with  It,  waving  his  hands,  and  saying  he 
would  tear  me  all  to  pieces.    I  told  him  not 
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to  come,  to  stand  back.  At  tbat  tiine  my 
gan  was  resting  on  tbe  ground,  on  the  butt 
end  of  tbe  gwi.  He  kept  coming  at  me.  So 
J  raised  the  gun,  and  tired,  when  McAbee 
staggered,  and  fell  backward.  I  then  walked 
up  in  about  two  feet  of  bim,  and  stood  there 
a  moment  or  so,  and  heard  Mm  groan  a  time 
or  two.  Then  I  walked  back  to  where  I 
left  my  horse,  and  went  up  to  Mr.  Dawson's, 
and  put  the  gun  up,  and  then  rode  over  to 
my  brother-in-law,  Mr.  House,  about  twelve 
miles,  and  told  him  about  It,  and  we  came 
back  to  Charleston  that  night  about  dark, 
and  I  gave  myself  up  to  Mr.  Carter,  the 
deputy  sherlft."  There  was  testimony  tend- 
ing to  contradict  some  of  the  statements  of 
defendant  After  McAbee  was  killed,  his 
body  remained  on  the  ground  until  late  in 
tbe  afternoon.  It  was  then  found  by  a  boy 
sent  to  look  for  bim.  The  horses  were  stiU 
standing  hitched  to  the  plow,  which  had 
fallen  over,  but  apiMttently  had  not  been 
moved.  The  body  of  McAbee  lay  face  up- 
ward, the  feet  within  a  few  inches  of  the 
plow  handles.  In  his  left  band  was  bis  pock- 
et knife,  loosely  grasped,  tbe  blade  open.  On 
bis  feet  were  a  pair  of  coarse,  brogan  shoes 
which  he  wore.  Hamilton,  on  that  day,  wore 
a  pair  of  sharp-toed  shoes,  about  No.  6  or  7 
In  size.  The  witnesses  testified  that  the 
tracks  made  by  these  shoes  of  Hamilton  on 
tbe  plowed  ground  when  he  approached  and 
left  the  body  could  be  plainly  seen.  At  one 
place,  about  75  yards  from  the  Ijody,  the 
traclca  of  deceased  were  seen,  where  he  had 
removed  a  loose  stump  from  the  plowed 
ground.  With  this  exception,  although  the 
witnesses  looked  carefully,  no  other  tracks 
of  the  deceased  were  foimd,  except  such  as 
be  made  in  the  furrow  following  his  plow, 
and  at  ends  of  the  furrows  when  be  turned 
his  team.  Dawson,  tbe  man  from  whom 
Hamilton  borrowed  the  gun,  testified  that 
Hamilton  asked  him  for  his  gun  to  shoot 
some  ducks  In  the  branch.  "I  told  him," 
said  Dawson,  "that  be  could  have  the  gun. 
*  *  *  I  got  him  some  shells  that  I  had 
loaded  for  bird  shooting.  The  defendant  said 
he  wanted  some  larger  shot,  and  asked  me  if 
I  did  not  have  some  larger  shot.  I  told  him 
I  thought  so,  and  looked  about  in  the  closet, 
and  found  three  shells  that  I  had  loaded  last 
spring  to  shoot  some  geese.  Tbe  shot  were 
large  duck  shot.  •  •  *  I  handed  the  de- 
fendant tbe  shells,  and  he  asked  me  for  a 
gimlet,  to  draw  the  wads  with,  to  see  the 
size  of  tbe  shot  I  could  not  find  the  gimlet, 
and  tbe  defendant  then  took  out  bis  knite, 
and  drew  the  wad,  and  looked  In  the  shell, 
and  remarked  to  me,  'These  are  the  ones. 
These  will  do.'  He  took  the  gun,  and  left," 
etc.  These  were  the  main  facts  in  evidence. 
Such  other  portions  of  tbe  evidence  neces- 
sary to  notice  are  referred  to  in  the  opinion. 
Rowe  &  Rowe,  J.  Prank  Keith,  and  Robert 
J.  White,  for  appellant  iSam  R.  Chew,  Proa. 
Atty..  and  EL  B.  Klnsworthy,  Atty.  Ueu.,  tor 
the  State. 


RIDDICK,  J.  (after  stating  the  facts).  The 
learned  counsel  for  defendant  have  set  up 
many  grounds  why  the  Judgment  of  tbe  cir- 
cuit court  in  this  case  should  be  reversed. 
We  will  now  proceed  to  notice  such  of  these 
grounds  as  seem  to  us  necessary  to  consider 
here. 

In  the  first  place,  the  record  shows  the  facts 
that  gave  the  circuit  judge  power  to  hold  the 
special  term  of  circuit  court  ordered  by  bim, 
and  at  which  the  defendant  was  indicted.  It 
is  said  that,  bad  the  trial  of  Hamilton  com- 
menced at  tbe  special  term,  it  could  not  have 
been  concluded  t>efore  the  commencement  of 
the  regular  term  ot  the  Logan  circuit  court, 
and  that  it  would  have  Interfered  with  tbat 
court.  But  whether,  had  the  trial  commenced 
at  the  special  term,  it  could  have  been  con- 
cluded before  the  time  of  the  convening  of  the 
Logan  circuit  court,  Is  a  matter  concerning 
which  we  need  not  speculate.  The  trial  did 
not  commence  at  the  special  term,  and  such 
special  term  did  not  In  any  way  Interfere 
with  tbe  Logan  circuit  court.  Tbe  validity  of 
the  proceedings  at  such  special  term  cannot 
be  affected  by  tbe  contention  that  If  some- 
thing had  occurred  that  did  not  occur,  the 
special  term  would  have  interfered  with  tbe 
regular  term.  Enough  for  us  to  know  on 
that  point  is  that  the  special  term  did  not  In- 
terfere with  any  other  term  of  the  court 
The  motion  to  quash  the  Indictment  on  this 
ground  was  properly  overruled. 

It  Is  further  said  that  the  Indictment  sbould 
have  been  quashed  for  the  reason  that  Uam- 
Uton  was  not  allowed  to  be  present  while 
tbe  grand  Jury  that  returned  the  Indictment 
was  being  Impanded,  and  was  given  no 
opportunity  to  challenge  grand  jurors  for 
cause.  Appellant  does  not  show  that  any 
grand  Juror  was  a  prosecutor  or  witness 
against  him,  or  that  he  was  prejudiced  by  not 
being  allowed  tbe  opportunity  to  challenge. 
Further,  be  did  not  make  this  a  ground  of  his 
motion  to  quash  in  the  circuit  court  and  it 
is  too  late  to  Insist  upon  it  now,  for  It  was 
waived  by  the  plea  of  not  guilty.  Miller  v. 
State,  40  Ark.  4»2. 

The  demurrer  to  the  indictment  was  prop- 
erly overruled.  When  an  indictment  alleges 
that  the  defendant  "did  unlawfully,  wUlfolly, 
feloniously,  and  ot  his  malice  aforethought 
and  after  deliberation  and  premeditation,  kill 
and  murder,"  etc.,  it  is  not  necessary  also  to 
allege  that  the  kiUing  was  "malicious,"  or  to 
use  tbe  word  "malicious"  In  addition  to  the 
words  used.  The  Indictment  in  this  case  con- 
tains every  allegation  necessary  under  our 
statute  to  conatltnte  a  sutllclent  indictment 
for  murder  in  the  first  degree.  Turner  r. 
Sate,  61  Aik.  359,  33  8.  W.  104. 

It  was  not  error  to  refuse  a  continuance  on 
account  of  the  absence  of  witness  Felts,  by 
whom  defendant  claimed  that  he  could  show 
that  McAbee  bad  on  one  occasion  made  an 
unprovoked  assault  upon  said  Felts  with  a 
knife.  Such  assault  If  made,  had  no  con- 
nection with  the  killing  of  McAbee,  and  was 
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not  competent  evidence  of  tbe  character  of 
McAbee,  for  It  conld  not  be  shown  that  Mc- 
Abee  was  a  man  of  violent  and  uncontrollable 
passion  by  proof  of  particular  acts  of  vio- 
lence having  no  connection  with  the  crime  un- 
der Investigation.  Campbell  v.  State,  'da  Arfc. 
608;  a  Bish.  Crlm.  Froc.  $  817.  Again,  there 
Is  nothing  in  the  motion  or  evidence  tending 
to  show  that  Felts  was  within  the  Jurisdiction 
of  the  court,  or  that  his  attendance  or  testi- 
mony could  have  been  procured  by  a  contin- 
uance of  the  case.  Welther  can  we  say  that 
the  court  should  have  allowed  defendant  fur- 
ther time  to  prepare  for  his  trial.  It  may 
be  that  the  time  allowed  Hamilton  to  prepare 
for  his  defense  was  shorter  than  customary, 
but  we  cannot  say  that  more  time  was  neces- 
sary. The  killing  occurred  In  a  neighborhood 
where  both  himself  and  McAbee  were  well 
known.  No  one  besides  McAbee  and  Hamil- 
ton was  present  at  tbe  killing.  Hamilton  was 
the  only  living  witness  of  the  tragedy,  and  it 
was  largely  a  question  of  whether  or  not  the 
Jury  would  believe  his  version  of  the  facts. 
So  far  as  we  can  see,  every  fact  tending  to 
throw  light  on  the  transaction  was  presented 
to  the  Jury.  If  counsel  for  defendant  had  lit- 
tle time  after  they  were  retained  to  prepare 
for  trial,  it  was  mainly  the  fault  of  de- 
fendant. He  was  arrested  and  confined  In 
Jail  on  this  charge  for  several  weeks  before 
tbe  court  convened,  and  no  reason  is  shown 
why  be  conld  not  have  employed  counsel  ear- 
lier tban  be  did.  It  may  be  true  that  tberc 
was  no  urgent  reason  for  calling  a  special 
term  to  try  this  case.  As  the  regular  term 
was  near  at  hand,  it  might  have  been  less  ez- 
penslve  to  the  pnbllc,  and  as  well  in  other  re- 
spects, to  have  allowed  the  case  to  pass  till 
that  time;  but  that  vraa  a  question  within  tbe 
discretion  of  tbe  circolt  Judge,  wltb  which  we 
see  no  reason  to  Interfere.  We  must  repeat 
the  settled  rule  that  motlona  for  continuance 
are  addreased  to  the  sound  discretion  ot  tbe 
trial  Judge,  and  a  refusal  to  grant  sncb  a 
motion  U  not  ground  for  new  trial,  unless  It 
-dearly  appears  to  have  been  an  abuse  of  such 
discretion,  and  manifestly  operated  as  a  de- 
nial of  Justice.  Thompson  v.  State,  2H  Ark. 
326;  Edmonda  v.  State,  34  Ark.  726;  Jackson 
V.  State,  04  Ark.  244,  15  8.  W.  007;  Price  v. 
State,  57  Ark.  187,  20  S.  W.  1091. 

Neither  the  dismissal  by  tbe  circuit  court  of 
-a  Juror  from  tbe  regular  panel  on  account  of 
tbe  feeble  state  of  the  Juror's  health,  nor  the 
rejection  of  two  of  the  talesmen  because  they 
had  formed  opinions,  requires  any  consid- 
«ratlon  here,  for  those  matters  were  clearly 
witbln  the  discretion  of  the  conrt  Hurley  v. 
State,  29  Ark.  22;  Wright  v.  State,35  Ark.  641; 
Mabry  v.  State,  50  Ark.  4t>8,  8  S.  W.  823; 
Vaughan  v.  State,  58  Ark.  »«1,  24  S.  W.  885. 

It  Is  said  that  tbe  court,  against  the  objec- 
-tl<m  of  tbe  defendant,  permitted  the  Jurors  to 
•epanite  before  the  case  was  tlnally  sulimlt- 
ted  to  them.  This  also  was  a  matter  witbln 
ate  diacretlmt  of  tbe  court.  Sand,  tt  H.  Dig.  { 
223S.  But  In  Jobnaon  v.  States  Xl  Azk.  iW0. 
v,368.w.no.l3— 67 


It  was  remarked  by  this  court  that  "such  dis- 
cretion should  be  exercised,  especially  in  trials 
for  felony,  with  the  utmost  caution."  The 
great  Interest  usually  taken  by  the  public  In 
trials  for  offenses  punishable  by  death,  and 
tbe  danger  that  either  tbe  state  or  defendant 
may  suffer  prejudice  from  such  separation  of 
tbe  Jurors,  make  it,  in  our  opinion,  rarely 
prudent  for  a  court  to  permit  such  separation 
in  trials  Yor  capital  offenses,  when  either  tbe 
counsel  for  the  state  or  defendant  objects.  It 
Is  not  always  easy  In  such  a  case  to  ascertain 
tbe  Influences  to  which  a  separation  has  sub- 
jected tbe  Jurors.  For  this  reason,  as  the 
defendant  objected  to  the  separation  of  tbe 
jurors,  we  believe  that  it  would  have  been 
better  to  have  kept  them  together.  But  as  the 
statute  leaves  this  matter  to  tbe  discretion  of 
tbe  circuit  court,  and  as  there  is  nothing  to 
Bbow  that  the  defendant  was  prejudiced  by 
the  seimratlon,  tbe  exception  must  be  overrul- 
ed, and  a  new  tilal  on  that  ground  refused. 

Another  contention  is  that  tbe  court  wrong- 
fully permitted  witnesses,  who  de3crit>ed  the 
appearance  of  certain  tracks  made  by  some 
one  near  where  the  body  of  deceased  lay,  to 
state  that  these  tracks  appeared  to  have  been 
made  by  a  man  while  squatting,  and  to  in- 
dicate opinions  as  to  the  position  of  the  man 
at  the  time  be  made  the  tracifs.  It  is  said  that 
these  witnesses  got  off  the  stand,  squatted, 
extended  their  arms  and  hands,  and  held 
themselves  in  position  as  If  tiring  a  gun; 
thus  intimating  to  the  Jory  their  opinion  upon 
a  material  point  in  the  case.  But  the  record 
does  not  suppMt  this  contention,  it  Is  true 
that  after  the  testimony  of  several  of  tbe 
witnesses  about  these  tracks  follows  this 
statement,  in  parenthesis,  "Here  witness  dem- 
onstrated to  the  Jury;"  but  what  or  bow  be 
demonstrated  Is  not  shown.  The  record  does 
not  show  that  the  defendant  or  his  counsel 
made  any  objection  to  these  demonstrations. 
No  excq;)tions  were  saved,  nor  is  the  matter 
referred  to  in  the  motion  for  new  trial,  and  It 
cannot  be  considered  here.  Johnson  v.  State, 
4S  Ark.  3»1;  Werner  v.  State,  44  Ark.  122. 

The  contention  that  the  presiding  judge 
did  not,  in  his  charge  to  the  jury,  sufficiently 
define  murder  in  the  second  degree,  cannot 
avail.  He  read  tbe  statutory  definitions  of 
the  different  degrees  of  homicide,  and  the 
punishment  therefor.  In  addition  thereto,  he 
gave  instructions  defining  murder  in  tbe  first 
degree  and  voluntary  manslaughter,  and  tbe 
following  iastruction:  "If  you  are  satisfied 
b^ond  a  reasonable  doubt  that  defendant 
Is  guilty  of  murder  in  some  degree,  but  en- 
tertain a  reasonable  doubt  as  to  the  degree, 
yon  will  convict  <mly  of  murder  in  the  sec- 
ond degrea  If  yon  are  satisfied  beyond  a 
reasonable  doubt  that  defendant  is  guilty  of 
8(»ne  grade  of  criminal  homicide,  as  explain- 
ed in  these  instructions,  but  entertain  a  rea- 
sonable doubt  as  to  whetber  It  is  manslaugh- 
ter or  some  degree  of  murder,  yon  will  con- 
vict only  of  manslaughter.  If  you  entertain 
a  reasonable  doubt  as  to  whether  defendant 
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ts  gnilty  of  any  degree  of  criminal  homicide, 
explained  In  these  Instructions,  you  will  ac- 
quit the  defendant."  As  the  circuit  judge 
had  defined  the  crime  of  murder  In  the  first 
degree,  it  is  clear  that,  had  the  Jury  enter- 
tained a  reasonable  doubt  as  to  whether  de- 
fendant was  guilty  of  that  degree  of  homi- 
cide, they  would  have  returned  either  a  ver- 
dict of  some  lower  degree  of  homicide,  or  of 
not  guilty.  If  there  was  any  defAt  in  the 
charge  on  this  point,  we  think  that  no  preju- 
dice resulted  to  the  defendant.  In  addition 
to  this.  It  may  be  said  that  neither  of  the 
instructions  requested  by  defendant  contain- 
ed a  satisfactory  definition  of  murder  In  the 
second  degree.  He  should  have  presented  a 
correct  Instruction  If  he  desired  one  to  be 
read  to  the  jury  on  this  point 

The  contention  that  the  presiding  Judge, 
some  time  after  the  Jury  had  retired,  recall- 
ed them,  and  read  to  them  a  single  instruc- 
tion, defining  murder  in  the  first  degree,  is 
not  supported  by  the  record.  The  record 
does  show  that,  after  the  case  was  submit- 
ted, the  Jury  came  In  on  their  own  motion, 
and  requested  the  judge  to  repeat  the  in- 
stmctlons,  which  he  did,  and  also  added  two 
other  instructions,  touching  on  the  question 
of  motive  and  the  failure  of  the  defendant 
to  flee.  Both  of  these  instructions  were  fa- 
vorable to  defendant,  and  not  in  any  way 
prejudicial. 

It  is  further  contended  that  the  presiding 
Judge  erred  in  telling  the  jury  that  they  had 
the  right,  in  considering  the  testimony  of 
the  defendant,  to  take  into  consideration  his 
interest  in  the  result  of  the  verdict,  in  order 
to  determine  the  proper  weight  to  be  given 
to  his  testimony.  It  Is  unnecessary  to  set 
out  this  instruction,  for  it  is  admitted  that 
it  states  the  law  correctly,  and  It  is  a  copy 
of  one  given  In  Vaughan  v.  State,  58  Ark. 
353,  24  S.  W.  885.  But  it  is  said  that  the  de- 
fendant was  prejudiced  by  being  thus  sin- 
gled out  from  the  other  witnesses.  We  think 
that  this  contention  is  not  tenable.  In  the 
first  place,  a  defendant  on  triaL  is  already 
singled  out  by  the  indictment  and  the  fact 
that  he  is  on  trial  and  directly  interested  in 
the  result  His  position  in  the  trial  has  al- 
ready singled  him  out,  and  for  this  very  rea- 
son it  may  be  necessary  In  some  cases  to 
give  an  instruction  on  this  point.  To  illus- 
trate, let  us  suppose  a  case  In  which  an  at- 
torney for  a  defendant,  who  has  testified,  ar- 
gues to  the  jury  that  the  defendant,  of  all 
men,  best  knows  the  motives  that  prompted 
the  act  under  investigation,  and  that  the 
greatest  weight  should  be  attached  to  his 
testimony.  Let  us  suppose  that  the  attor- 
ney for  the  state,  looking  at  the  matter  from 
another  standpoint,  argues  for  his  side  that 
a  defendant  accused  of  a  high  crime,  especial- 
ly one  accused  of  a  capital  offense,  and 
whose  life  depends  to  some  extent  on  his  own 
testimony,  has  such  a  strong  Inducement 
to  protect  himself.  If  necessary,  at  the  ex- 
pense of  the  truth,  that  his  testimony  la  en- 


titled to  UtUe.  If  any,  weight,  and  that  the 
jury  should  disregard  it  entirely.  This  is  no 
far-fetched  supposition.  Attorneys  have  the 
right  to  argue  the  weight  to  be  attached  to 
the  testimony  of  witnesses,  and  such  argu- 
ments are  often  heard  In  the  trial  courts. 
What  is  the  presiding  judge  to  do  in  such  a 
case?  Is  he  to  sit  silent,  and  allow  the  Juiy 
to  adopt  the  advice  of  that  attorney  in  whom 
they  have  the  most  confidence,  or  whose 
views  they  feel  most  Inclined  to  follow?  We 
do  not  think  so.  It  is  the  duty  of  the  judge 
to  Instruct  the  jury  in  the  rules  of  law  by 
which  the  testimony  is  weighed  and  Ms  cred- 
ibility tested.  These  rules  are  simple,  and 
can  be  easily  stated  in  a  way  to  prejudice 
no  one.  The  defendant  has  the  right  to  tes- 
tify, and  the  jury  should  give  his  testimony 
the  same  impartial  consideration  that  they 
accord  to  the  testimony  of  other  witnesses. 
They  should  not  arbitrarily  disregard  what 
he  testifies,  simply  because  he  Is  the  defend- 
ant; nor,  on  the  other  hand,  are  they  re- 
quired blindly  to  receive  a  fact  as  true  be- 
cause he  says  that  it  is  true;  but  they  an> 
to  consider  his  testimony  In  connection  with 
the  other  facts  In  proof.  In  order  to  deter- 
mine whether  his  statements  are  true  and 
made  In  good  faith,  or  made  only  to  avoid 
conviction.  The  jury  are  the  exclusive 
Judges  of  the  weight  of  such  testimony.  In 
considering  the  degree  of  credit  to  be  giv- 
en It,  they  may  take  into  consideration  bis 
appearance  and  nmnner  while  testifying,  the 
reasonableness  or  unreasonableness  of  bis 
statements,  and  Us  Interest  in  the  result  of 
the  verdict  After  a  due  consideration  of 
his  testimony  in  connection  with  the  other 
evidence  in  the  case,  they  should  give  k 
such  weight  as  they  may  deem  it  entitled  to 
receive,  their  sole  object  being  to  ascertain 
the  truth.  We  do  not  see  that  an  instruction 
on  this  point  wonld  prejudice  either  the  state 
or>  defendant,  but,  as  jurors  are  not  aiwayo 
highly  intelligent,  it  might  in  some  cases 
avoid  confusion  in  their  minds,  and  tend  ti< 
promote  the  ends  of  Justice.  Take  the  case 
at  bar:  The  defendant  was  the  only  eye- 
witness of  the  killing.  Was  It  not  proper 
for  the  Jury  to  understand  clearly  that,  al- 
though no  other  witness  saw  or  could  givp 
the  details  of  that  tragedy,  yet  that  tbejr 
were  not  bound  to  take  his  statements  a.° 
true,  and  that  it  was  their  duty  to  determine 
whether  such  statements  were  tme  or  fal»- 
after  a  careful  consideration  thereof  in  con- 
nection with  the  whole  evidence?  If  it  vras 
necessary  for  them  to  have  this  informa- 
tion, it  was  then  not  improper  for  the  jodo- 
to  give  It  to  them.  It  is  true  that  the  jaig^ 
should  be  careful  not  to  intimate  an  opinion 
as  to  the  weight  of  the  testimony.  Such  an 
Instruction  should  be  both  carefully  drawn 
and  read;  otherwise,  prejudice  may  result. 
A  high  and  Important  tmst  is  Imposed  by 
the  law  upon  our  circuit  judges  in  this  as  in 
many  other  respects, — that  under  all  drcnm- 
stances,  they  secure  to  the  defendant  *» 
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well  aa  tbe  state,  a  fair  and  Impartial  trial, 
wltbout  favor  or  prejudice.  Of  each  of  them, 
as  of  Lord  Chief  Justice  Holt,  It  should  be 
truly  said  that  the  criminal  before  bim  knew 
that  "his  Judge  would  wrest  no  law  to  de- 
stroy him,  nor  conceal  any  that  would  save 
him."  But  while,  above  all  men,  tbe  Judge 
presiding  at  a  criminal  trial  should  be  Im- 
partial, yet  great  injury  may  be  done  by 
restricting  his  powers  too  closely.  The  law 
must  be  enforced.  "If,"  says  Judge  Dillon, 
"we  are  to  expect  satisfactory  verdicts,  the 
presiding  Judge  must.  In  his  charge,  make 
the  way  of  the  Jury  plain  and  clear,  and  he 
must  have  the  power,  as  well  as  the  legal 
ability,  to  do  this."  Dill.  Laws  Eng.  &  Am. 
127.  While  It  may  be  possible  to  draw  an 
instruction  on  this  i>oint  in  language  more 
apt  than  the  one  given  In  this  case,  yet  that 
instruction  is  copied  from  one  given  in  the 
case  of  Vaughan  v.  State,  58  Ark.  362,  24 
S.  W.  885,  which  was  held  not  erroneous. 
The  same  ruling  was  made  in  Jones  v.  State, 
61  Ark.  102,  32  S.  W.  81.  Although  some 
doubts  as  to  tbe  propriety  of  such  an  Instruc- 
tion were  expressed  in  Vaughan  v.  State,  still 
we  all  agree  that  no  error  was  commttted  by 
giving  such  instruction,  while  a  majority  of 
the  Judges  are  of  the  opinion  that  It  was 
proper  and  right  to  give  such  an  instruction 
in  this  case.  Tbe  decided  weight  of  Judicial 
opinion,  as  we  believe,  supports  this  con- 
clusion. Jones  V.  State,  61  Ark.  102,  32  S. 
W.  81;  People  v.  Calvin,  60  Mich.  123,  26  N. 
W.  851;  People  v.  Knapp,  71  Cal.  10,  11  Pac. 
793;  State  v.  Sterrett,  71  Iowa,  386,  32  N.  W. 
387;  State  v.  Maguire,  69  Mo.  202;  cases  cited 
in  Vaughan  v.  State,  5S  Ark.  365,  24  S.  W.  885; 
also,  2  Thomp.  Trials,  §  2445,  and  cases 
cited. 

It  Is  urged  that  the  court  did  not  sufficient- 
ly define  the  right  of  self-defense.  But  we 
need  not  discuss  that  question,  for  there  is 
no  evidence  to  show  that  defendant  acted  In 
self-defense,  and  nothing  upon  wlilch  to  base 
such  an  Instruction.  The  defendant,  who 
testified  in  his  own  behalf,  was  the  only  wit- 
ness of  the  lulling;  but  he  does  not  say 
that  he  killed  McAbee  to  proitect  himself,  or 
anything  from  which  that  fact  can  be  infer- 
red. On  this  point,  he  said.  In  his  direct  ex- 
amination: "McAbee  told  me  to  get  out  of 
his  field,  and  pulled  out  his  knife,  and  came 
at  me  with  It,  waving  his  hand,  and  saying 
he  would  tear  me  ail  to  pieces.  I  told  him 
not  to  come,  to  stand  back.  At  that  time 
my  gun  was  resting  on  the  ground,  on  the 
butt  end  of  the  gun.  He  kept  coming  at  me. 
So  I  raised  the  gun,  and  fired,  when  Mr.  Mc- 
Abee staggered,  and  fell  backward.  I  then 
walked  up  in  about  two  feet  of  him,  and 
stood  there  a  moment  or  so,  and  heard  him 
groan  a  time  or  two."  On  cross-examination, 
he  said:  "There  was  no  obstruction  I>e- 
hind  me,  to  keep  me  from  retreating  when 
the  deceased  was  cutting  at  me  with  a  knife. 
I  stood  there,  and  raised  my  gun,  and  shot 
him  just  as  he  was  swaying  around  like  this 


[here  defendant  showed  how  deceased  swung 
his  arm  around].  The  deceased,  as  I  raised 
my  gun,  had  left  the  plow  eight  or  ten  feet; 
and  I  got  mad  when  I  saw  he  was  coming 
at  me;  and,  when  I  raised  my  gun,  he  swung 
around,  and  said,  'Look  out  there!  What  are 
yon  going  to  do  there?'  when  I  shot  him,  my 
gun  being  in  four  feet  of  him."  It  is  to  be 
presumed  that  defendant  stated  the  facts  aa 
favorably  to  himself  as  the  truth  would  war- 
rant. But  it  is  plain  from  his  own  testimony 
that  McAbee  was  not  at  any  time  within 
striking  distance  of  him,  and  that  McAbee, 
by  waving  his  hand  and  knife  at  defend- 
ant, was  not  endeavoring  to  cut  him,  but 
only  to  intimidate  him,  and  get  him  to  leave 
the  field  where  McAbee  was  at  work.  This 
act  of  McAbee  aroused  the  anger  of  Hamil- 
ton. "I  got  mad,"  he  says,  "when  I  saw  he 
was  coming  at  me."  Tbe  most  favorable 
view  of  the  facts  that  can  be  taken  for  de- 
fendant is  that  be  had  no  premeditated  In- 
tention of  killing  McAbee,  but  shot  him  un- 
der tbe  influence  of  a  fit  of  anger,  suddenly 
aroused  by  the  acts  and  threats  of  McAbee 
in  rudely  ordering  lilm  from  tbe  field.  Un- 
der no  reasonable  view  of  the  facts  could  the 
Jury  have  found  that  this  killing  was  Justi- 
fiable. 

Finally,  it  is  said  that  the  evidence  was 
not  3ufl[Icient  to  support  the  verdict.  It  is  ar- 
gued that  the  state,  having  proved  the  state- 
ments of  Hamilton  made  at  the  time  be  bor- 
rowed the  gun  from  Dawson  to  the  eftect 
that  he  wanted  it  to  shoot  ducks,  cannot  now 
assert  that  those  statements  were  false,  but 
is  bound  by  such  statements.  It  is  clear 
that  tills  Is  not  the  law.  Such  statements 
go  to  the  Jury  in  connection  with  all  other 
facts  and  circumstances  in  proof,  and  it  Is 
for  them  to  decide  whether  they  were  true  or 
not,  and  what  conclusions  to  draw  from 
them.  The  evidence,  we  think,  was  amply 
sufficient  to  support  the  verdict  The  defend- 
ant, Hamilton,  was  a  young  man,  26  years 
of  age.  McAbee  was  over  twice  as  old,  with 
a  right  hand  so  badly  crippled  that  it  was 
of  little  use.  The  evidence  shows  that  Ham- 
ilton went  to  McAbee's  field,  where  McAbee 
was  plowing,  and  there  killed  him,  under 
circumstances  which  Justified  the  Jury  in 
finding  that  the  killing  was  not  only  unnec- 
essary, but  that  it  was  intentional  and  pre- 
meditated. 

Counsel  for  defendant  say  that  he  owned 
no  property  except  100  bushels  of  com,  upon 
which  the  state  claimed  a  lien;  that,  on  ac- 
count of  the  penniless  condition  of  defend- 
ant, every  step  taken  by  them  was  under 
the  most  adverse  circumstances.  Tbe  ques- 
tion of  the  right  of  defendant  to  use  this 
com  to  pay  the  expenses  of  his  defense  Is 
not  raised  in  the  record  or  before  us  for  de- 
cision, but  we  willingly  bear  testimony  to  the 
fidelity  and  energy  with  which  counsel  for 
defendant  have  striven  to  save  the  life  of 
the  unfortunate  man.  That  their  efforts  in 
that  direction  have  been  thus  far  ineffectual 


uigitizea  Dy ' 


JV7V7XIV- 


1060 


86  SOUTHWESTBiKN  REPORTER. 


(Ark. 


Is,  In  our  opinion,  due  to  the  fact  that  the 
evidence  Is  such  as  to  leave  no  question  of 
bis  guilt.  We  are  convinced  that  the  Judg- 
ment Is  right,  and  It  Is  therefore  affirmed. 


Ex  parte  FT.   SMITH  &  VAN  BITREN 

BRIDGE  CO. 
(Supreme  Court  of  Arkansas.  June  6,  1896.) 
Taxation — Assessment— Eqi'alization. 
Const,  art.  16,  S  5,  provides  that  all  prop- 
erty shall  be  taxed  according  to  its  value, 
"that  value  to  be  ascertained  in  such  manner 
as  the  general  assembly  shall  direct,  making 
the  same  equal  and  uniform,"  and  that  "no 
one  species  of  property  from  which  a  tax  may 
be  collected  shall  be  taxed  higher  than  another 
species  of  property  of  equal  value."  Sand.  & 
H.  Dig.  U  6498,  6499.  require  assessors  to  as- 
sess all  real  property  at  its  true  market  value 
In  money."  Sections  6526  and  6530  declare 
that  the  board  of  equalization  shall  raise  the 
valuation  of  such  tracts  as  have  been  returned 
by  the  assessor  below  their  true  value,  and 
may  reduce  the  valuation  of  such  tracts  as  have 
been  returned  above  their  true  value,  "as  com- 
pared with  the  average  valuation  of  the  real 
property  of  the  county."  Held,  that  the  real 
property  in  the  county  having  been  assessed  at 
one-half  its  market  value,  with  but  few  excep- 
tions, and  the  board  having  refused  relief,  the 
court,  on  appeal  to  it  from  the  board,  should 
reduce  the  valuation  of  the  other  real  proper- 
ty to  the  same  basis,  though  ft  had  not  been 
valued  at  more  than  its  actual  value. 

Appeal  from  circuit  court,  Crawford  coun- 
ty:  Jephtha  H.  Evans,  Judge. 

The  Ft.  Smith  &  Van  Buren  Bridge  Com- 
pany appeals  from  a  judgment  refusing  to  re^ 
dtice  the  valuation  of  Its  property  for  taxa- 
tion.   Reversed. 

Li.  F.  Parker  and  B.  R.  Davidson,  for  ap- 
pellant E.  B.  Kinsworthy,  Atty.  Gen.,  for  ap- 
jiellee. 

BATTt.B,  J.  The  Ft.  Smith  &  Van  Buren 
Bridge  Company  owns  a  bridge  over  and 
-across  the  Arkansas  river,  one  half  of  which 
is  in  Sebastian,  and  the  other  in  Crawford, 
county.  The  assessor  assessed  the  haU  of  it 
In  Crawford,  for  the  year  1895,  at  $150,000. 
The  bridge  company  then  complained  to  the 
«ounty  board  of  equalization  of  excessive 
valuation,  and  asked  that  the  assessment  be 
reduced  to  $75,000;  and  the  board  reduced  it 
to  $125,000,  and  refused  to  make  any  further 
reduction.  The  bridge  company  then  appeal- 
«d  to  the  county  court,  and  It  refused  any  rb- 
lief,  and  then  appealed  to  the  circuit  court, 
and,  it  refusing  to  reduce  the  valuation,  ap- 
pealed to  this  court. 

The  evidence  adduced  at  the  trial  In  the  cir- 
cuit conrt  proved  the  facts  we  have  stated, 
that  $240,000  or  $250,000  was  a  fair  market 
price  for  the  entire  bridge,  and  that  the  basis 
on  which  the  board  of  equalization  of  Craw- 
ford attempted  to  equalize  the  assessment  of 
all  real  estate  In  that  county  for  1895  was  60 
|)er  cent,  of  its  actual  value;  that  is  to  say, 
niade  the  assessed  or  taxable  value  of  such 
property  one-baU  of  what  it  was  actual)y 


worth.  Appellant  contends  that,  under  the 
circumstances,  the  assessment  of  one-half  of 
the  brtdge  should  have  been  reduced,  accord- 
ing to  its  request,  to  $75,000. 

The  theory  of  our  constitution  is  that  the 
burden  of  the  support  of  the  govenunent 
should  be  borne  by  common  contributions. 
Taxation  is  the  principal  means  provided  for 
this  purpose.  To  make  this  burden  equal,  all 
property  subject  to  taxation  la  required  to 
be  taxed  according  to  its  value,  "that  value  to 
be  ascertained  in  such  manner  as  the  general 
assembly  shall  direct,  making  the  same  equal 
and  uniform  throughout  the  state";  and  the 
constitution  provides  that  "no  one  species  of 
property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  another  species  of 
property  of  equal  value."    Const,  art  16,  {  5. 

To  carry  into  effect  the  constitution  In  this 
respect  the  general  assembly  has  enacted  stat- 
utes making  It  the  duty  of  the  assessors  of 
the  counties  in  this  state  to  assess  all  real 
estate  "at  its  true  market  value  In  money" 
(Sand.  &  H.  Dig.  H  6408,  6499),  and  to  pre- 
vent unjust  discrimination,  and  to  make  the 
burden  of  taxation  equal  and  uniform,  enact- 
ed statutes  which  require  the  appointment  of 
a  board  of  equalization  for  every  county  in 
this  state,  whose  duty  it  Is  to  hear  complaints 
of  prox>erty  owners,  and  to  equalize  the  valua- 
tion of  all  property,  personal  and  reaL  In  the 
discharge  of  this  duty  the  board  la  required 
to  observe  the  following  rules: 

"First.  It  shall  raise  the  valuation  of  such 
tracts  and  lots  of  real  property  as  in  the  opin- 
ion of  the  board  have  been  returned  [that  is, 
by  the  assessor]  below  their  true  value  to  such 
price  or  sum  as  may  be  deemed  to  be  the  true 
value  thereof,  agreeably  to  the  requirements 
of  this  chapter  in  regard  to  the  valuation  of 
real  property.  Said  board  may  actually  enter 
upon  and  view  property  when  tbey  are  not 
fully  satisfied  of  its  true  value. 

"Second.  It  may  reduce  the  valuation  of 
such  tracts  or  lots  as  in  the  opinion  of  the 
board  have  been  returned  above  their  true 
value,  as  compared  with  the  average  valua- 
tion of  the  real  property  of  such  coun^,  hav- 
ing due  regard  to  the  relative  situation,  quali- 
ty of  soil.  Improvements  and  natural  and  arti- 
ficial advantages."  Sand.  &  H.  Dig.  H  6526, 
6530. 

According  to  the  first  of  these  rules,  it  is 
the  duty  of  the  board  to  raise  the  valuation 
of  all  real  property,  which  has  been  under- 
valued, to  its  true  value;  and,  according  to 
the  second.  It  is  authorized  to  reduce  the  valua- 
tion of  that  which  has  been  "returned  above 
its  true  value,  as  compared  with  the  average 
valuation  of  the  real  property  of  the  county." 
From  the  two  It  is  apparent  that  the  board 
has  no  authority  to  discriminate  against  one 
tract  or  lot  of  real  estate  in  favor  of  all  other 
property  of  the  same  kind  in  the  county.  AU 
property  of  the  a&me  class  should  be  valued 
according  to  the  same  standard,  and  that 
should  be  the  market  value.  But  In  the  event 
the  aaeSBor  has  not  done  thi^  aod  the  board 
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finds  that  be  bas  made  exceptions  to  his  rale 
of  valuation,  and  assessed  the  real  estate  of 
a  few  higher  than  that  of  the  majority  of  the 
property  owners,  the  statute  authorizes  It  to 
reduce  the  assessment  of  the  few  by  valuing 
their  property  according  to  the  rule  by  which 
such  property  of  the  majority  was  assessed. 
Whether  the  statute.  In  this  respect,  Is  con- 
stitutional. It  Is  not  necessary  at  this  time  to 
determine.  One  thing  is  clear,  however;  and 
that  is,  the  assessor  and  board  have  no  right 
to  make  discriminations  In  the  assessment 
and  equalization  of  the  valuation  of  property. 

The  real  property  of  Crawford  county,  with 
few  exceptions,  was  assessed,  it  appears,  for ' 
1895,  at  one-half  of  its  market  value.  The 
bridge  of  appellant  was  one  of  the  exceptions. 
The  board  refused  relief  against  this  wrong, 
and  Its  owner  appealed  to  the  county  court. 
Was  It  entitled  to  relief?  It  may  be  said  that, 
inasmuch  as  Its  property  was  not  assessed 
above  Its  trae  value,  it  had  no  right  to  com- 
plain. But  this  Is  not  true.  It  had  the  right 
to  demand  that  no  tmequal  burden  be  imposed 
upon  it  by  taxation.  Investment  Co.  v.  Charl- 
ton, 32  Fed.  IM.  The  duty  to  contribute  to 
the  support  of  the  state  government  by  the 
payment  of  taxes  Is  Imposed  upon  all  persons 
owning  property  snbject  to  taxation.  The 
constitution  provides  that  this  burden  shall 
be  apportioned  among  them  according  to  the 
value  of  their  property,  to  be  ascertained  as 
directed  by  law.  When,  therefore,  the  prop- 
erty of  a  few  is  taxed  according  to  its  value, 
and  of  all  others  at  one-half  its  value,  then 
the  few  are  required  to  contribute  double 
their  portion  of  the  burden.  This  la  manifest- 
ly a  wrong,  and  Justice  demands  that  it  be 
redressed  whenever  It  can  be  done  conform- 
ably to  the  laws. 

When  the  Ft  SnUth  &  Van  Buren  Bridge 
Company,  in  the  exercise  of  the  right  confer- 
red upon  it  by  the  statute,  appealed  from  the 
board,  the  coimty  court,  to  which  It  ap- 
pealed, thereby  acquired  jurisdiction  over  the 
valuation  or  assessment  of  the  bridge,  and 
the  authority  to  grant  any  relief  to  which  the 
company  may  be  entitled.  Was  It  entitled 
to  any? 

Judge  Oooley  says:  "For  a  merely  excess- 
ive or  unequal  assessiaent,  where  no  prin- 
ciple of  law  is  violated  in  making  It,  and  the 
complaint  Is  of  an  error  of  judgment  only, 
the  sole  remedy  Is  an  application  for  an  abate- 
ment, either  to  the  assessors,  or  to  such  stat- 
utory board  as  has  been  provided  for  hearing 
it.  The  courts,  either  of  common  law  or  of 
equity,  are  powerless  to  give  relief  against 
the  erroneous  judgments  of  assessing  bodies, 
except  as  they  may  be  specially  empowered 
by  law  to  do  80.  •  •  •  The  grounds  on 
which  one  should  have  an  abatement  are  not 
snch  as  arise  on  a  consideration  of  his  assess- 
ment, considered  by  itself;  but  they  may  in- 
clude the  assessment  of  others,  so  far  as,  by 
reason  of  their  not  being  what  they  should  be, 
they  affect  him  injuriously.  One  may  there- 
fore Justly  dalm  an  abatement  of  an  assess- 


ment which,  considered  by  itself,  is  not  too 
high.  If  those  of  others  are  relatively  and  pur- 
posely made  too  low."  Cooley,  Tax'n  (2(1 
Ed.)  pp.  748,  761. 

But  can  one  be  entitled  to  an  abatement 
of  an  assessment  which,  considered  by  itself. 
Is  not  too  high,  under  any  circumstances, 
when  the  constitution  and  statutes  require  all 
property  to  be  assessed  and  taxed  at  its  true 
value?  "In  Cummlngs  v.  Bank,  101  U.  S.  153, 
it  appeared  that  the  officers  of  Lucas  county, 
Ohio,  ctiarged  with  the  valuation  of  property 
for  the  pui-poses  of  taxation,  adopted  a  set- 
tled rule  or  system  by  which  real  estate  was 
estimated  at  one-third  of  Its  true  value,  or- 
dinary personal  property  about  the  same,  and 
moneyed  capital  at  three-fifths  of  its  true 
value.  The  state  board  of  equalization  of 
bank  shares  increased  the  valuation  of  them 
to  their  full  value.  Upon  a  bill  brought  by 
the  Merchants'  National  Bank  of  Toledo 
against  the  treasurer  of  the  county  in  which 
the  bank  was  established,  to  enjoin  him  from 
collecting  taxes  assessed  on  the  shares  of  the 
stockholders,  payment  of  which  was  demand- 
ed of  the  bank  under  the  law,  it  was  held 
that  the  rule  or  principle  of  unequal  valua- 
tion of  the  different  classes  of  property  for 
valuation  adopted  by  the  board  of  assess- 
ment was  In  conflict  with  the  constitution  of 
Ohio  (article  12,  S  2),  which  declares  that 
'laws  shaM  be  passed  taxing  by  a  uniform 
rale  all  moneys,  credits,  investments  In  bonds, 
stocks,  joint-stock  companies,  or  otherwise, 
and,  also,  all  the  real  and  personal  property 
according  to  its  trae  value  in  money,'  and 
worked  manifest  Injustice  to  the  owners  of 
shares  in  national  banks,  and  that  the  bank 
was  therefore  entitled  to  the  injunction 
against  the  Illegal  excess,  upon  payment  of 
the  amount  of  the  tax  which  was  equal  to 
that  assessed  on  other  property.  That  deci- 
sion was  rendered  upon  a  disregard  by  the 
assessing  officers  of  a  rule  prescribed  by  the 
constitution  of  the  state."  Stanley  v.  Super- 
visors of  Albany,  121  U.  8.  551,  7  Sup.  Ct 
1234;  Bank  v.  Kimball.  103  U.  S.  732;  Cooley, 
Tax'n  (2d  Ed.)  784. 

In  Cummlngs  v.  Bank  the  court  did  not 
deny  relief  because  the  plaintiff's  property 
was  assessed  at  its  true  value,  but  relieved 
it  of  the  unequal  burden  imposed  upon  it  con- 
trary to  the  constitution,  by  enjoining  the 
collection  of  so  much  of  the  tax  as  was  In 
excess  of  the  amount  of  that  assessed  on  other 
property  of  the  same  value.  The  relief  grant- 
ed was  equivalent  to  superseding,  before  the 
levy  of  taxes,  so  much  of  the  assessment  as 
rendered  It  unequal,  for  without  the  assess- 
ment the  tat  Is  void.  The  right  to  grant  the 
other  relief  is  based  on  the  same  principle. 
For  the  same  reason  that  the  injunction  was 
granted  in  Cummlngs  v.  Bank,  the  equivalent 
can  be  granted  in  a  proper  case  by  a  court  of 
competent  Jurisdiction,  the  object  of  the  two 
remedies  being  the  same. 

In  this  case  the  county  court  acquired  juris- 
diction, by  the  appeal  of  the  bridge  company. 


uigitizea  Dy  v^JV7V7 


^i^ 


1062 


36  SOUTHWESTERN  REPORTES. 


CTex. 


to  grant  relief  irom  the  illegal,  erroneous,  or 
unequal  assessment  of  appellant's  property, 
but  did  not  acquire  tbe  right  or  authority  to 
make  tbe  valuation  of  all  real  property  In 
tbe  county,  for  the  purposes  of  taxation.  In 
all  cases  In  which  it  had  not  been  done,  the 
true  value,  by  raising  it,  or  to  change  the 
valuation  of  any  property  except  the  bridge. 
The  assessment  of  no  property  can  be  in- 
creased without  notice  first  given  to  the  own- 
er by  the  board  of  equalization.  Sand.  &  H. 
Dig.  {  %20;  Pula«Id  Co.  Board  of  Equaliza- 
tion Cases,  49  Ark.  518,  6  S.  W.  1.  Uow, 
then,  was  the  county  court  to  afford  relief  to 
appellant?  The  only  relief  it  could  have  af- 
forded was  to  reduce  the  valuation  so  aa  to 
make  It  conform  to  the  standard  adopted  in 
the  valuation  of  the  other  real  property  in 
the  county,  or  the  average  valuation  of  such 
property.  Why  should  not  this  relief  be 
granted?  The  valuation  of  property  is  only 
a  constitutional  means  adopted  for  the  pur- 
pose of  making  the  burdens  of  government 
Itear  upon  each  taxpayer  in  proportion  to  the 
value  of  his  property.  The  relief  suggested 
accomplishes  that  end  in  this  case.  By  grant- 
ing It  a  constitutional  right  will  be  enforced, 
and  by  denying  it  will  be  withheld,  because 
tbe  means  devised  for  its  enforcement  were 
not  adopted.  By  pursuing  the  latter  course 
the  constitution  will  be  made  the  meana  of 
defeating  itself,  by  the  imposition  of  unequal 
burdens.  To  avoid  this  result,  the  relief 
should  be  granted. 

In  assessing  and  equalizing  the  value  of 
bridges,  buildings,  structures,  and  improve- 
ments on  lands,  tbe  assessors  and  boards  are 
governed  by  the  same  rules;  they  being  real 
property,  as  defined  by  tbe  revenue  laws  of 
this  state.     Sand.  &  H.  Dig.  i  6401. 

As  the  assessment  of  tbe  real  property  of 
Crawford  county  for  1895  was  purposely 
equalized  at  one-half  of  its  market  value,  so 
the  valuation  of  one-half  of  the  bridge  of  ap- 
pellant should  have  been  reduced  by  the 
county  court  to  $75,000,  as  the  owner  request- 
ed; that  being  fully  as  much  as,  or  more 
than,  one-half  of  Its  market  value. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  cause  is  remanded, 
with  directions  to  reduce  the  valuation  of  the 
bridge,  for  assessment  for  18U5,  to  $75,000, 
and  for  other  proceedinga 


MARTHALL  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  12, 
1894.) 
Assault  witb  Istbnt  to  Uapk. 
A  conviction  of  assault  with  intent  to  rape 
cannot  he  sustained  on   evidence  that  defend- 
ant,  with  person  exposed,   stepi)ed  in   front   of 
prosecutrix,  and  said  to  her,  as  she  nndertooic  to 
retnra  home,  "No.  yon  don't,"  and  that  he  then 
followed  her  as  she  turned  back,  he  being  at 
no  time  nearer  than  four  steps  from  her,  and 
harinc  no  other  means  than  bis  hands  by  which 
to  make  an  assault;   Pen.  Code,  {  488,  subd.  3, 


declaring  that  one  who  Is  ao  great  a  distance 
from  the  person  assailed  that  he  cannot  reach 
her  person  by  nse  of  the  means  employed  U 
not  guilty  tof  an  assault. 

Appeal  from  district  court,  Erath  county; 
J.  S.  Straughan,  Judge. 

George  Marthall  appeals  from  a  conviction. 
Reversed. 

N.  Lk  Cooper,  for  appellant  R.  L.  Henry. 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  conviction  was  for 
assault  with  Intent  to  rape.  About  1  o'clo<^ 
in  the  evening,  while  en  route  to  a  neighbor's, 
'the  prosecutrix  was  passing  a  blulT  of  the 
creek,  when  appellant  suddenly  approached 
her,  with  his  person  exposed.  She  ran  a 
short  distance,  turned,  and  sought  to  return 
home,  when  appellant  stepped  in  front  of, 
and  said  to  her,  "No,  you  don't"  They  were 
four  steps  apart  She  then  pursued  ber  ionr- 
ney  in  the  direction  of  and  to  her  nieghbor's 
residence.  Appellant  followed  slowly,  until 
she  approached  some  timber.  Aa  she  reach- 
ed the  timber,  she  ran,  and  was  rapidly  pur- 
sued imtll  she  reached  and  entered  the  in- 
closure  of  Mrs.  Ridgway,  where  appellant 
stopped.  At  this  point  he  approached  within 
about  six  steps  of  the  prosecutiix.  When 
she  reached  the  timber  she  was  about  100 
yards  in  advance  of  her  pursuer.  He  dis- 
played no  arms,  and  the  only  means  by  which 
he  could  have  made  an  assault  was  his  hands. 
His  defensive  theories  were  alibi  and  mistak- 
en identity,  and  his  contention  here  is,  the 
want  of  sufficient  testimony  to  sustain  the 
conviction. 

This  appeal  hinges  primarily  upon  the  suffi- 
ciency of  the  evidence  to  show  that  an  as- 
sault was  committed.  Where  an  attempt  is 
made  to  execute  an  intention  which  falls 
short  of  its  consummation,  a  crime  is  commit- 
ted. Upon  this  proposition  the  authorities 
are  practically  unanimous.  This  is  true  also 
under  our  Penal  Code.  As  this  issue  was 
not  submitted  under  the  charge  on  tbe  trial, 
we  pretermit  a  discussion  of  the  question. 
Tbe  testimony  excludes  the  idea  that  a  bat- 
tery was  inflicted.  Do  tbe  facts  show  an  as- 
sault? We  think  not  An  assault  under  oar 
Code,  is  "any  attempt  to  commit  a  battery. 
or  any  threatening  gesture  showing  In  Itself, 
or  by  words  accompanying  It  an  Immediate 
Intention,  coupled  'With  an  ability  to  commit 
a  battery."  Pen.  Code,  art  484.  In  order 
to  constitute  his  acts  an  assault,  appellant 
must  have  been  within  such  distance  of  the 
prosecutrix  as  to  place  it  within  bis  power 
to  commit  a  battery  upon  her  by  the  use  of 
the  means  with  which  he  attempted  It  Pen. 
Code,  art  489,  subd.  2.  If  be  was  at  such 
a  distance  from  her  as  that  he  conld  not  reach 
her  person  by  use  of  the  means  employed, 
he  Is  not  guilty  of  an  assault  Pen.  Code, 
art  489,  subd.  3.  Now,  what  were  the  means 
employed  by  appellant?  The  record  Is  silent 
upon  the  question.  He  was  at  no  time  near- 
er her  than  four  steps.    He  stepped  in  front 
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of,  and  sold  to  her,  as  she  undertook  to  return 
home,  "No,  3-ou  don't"  Ue  did  not  even 
then  seek  to  take  hold  of  her,  though  nothing 
prevented  his  doing  so.  He  could  not  hare 
possibly  reached  her  person  with  any  portion 
of  his  body.  We  are  not  to  be  misunderstood 
as  holding  that,  if  he  had  been  in  a  position 
to  commit  the  battery,  he  would  not  be  guilty 
of  assault  to  rape.  In  order  to  constitute 
the  offense  of  assault  with  Intent  to  commit 
the  crime  of  rape.  It  is  essential  that  an  as- 
sault be  made,  and  this  must  be  coupled  with 
an  Intent  to  ravish.  It  has  been  held  that 
the  chasing  by  a  man  of  a  woman  who  is 
alone  in  a  private  place  does  not  necessarily 
raise  an  Inference  of  an  Intent  to  rape.  State 
v.  Donovan,  CI  Iowa,  369,  16  N.  W.  206.  It 
has  been  held  in  this  state  that  where  the 
accused  entered  the  room  of  the  prosecutrix, 
and  called  her  by  her  given  name,  and,  when 
she  screamed,  fled,  this  was  not  sufficient 
to  support  a  CMiviction  for  an  assault  with 
intent  to  rape.  Carroll  v.  State,  24  Tex.  App. 
360,  6  S.  W.  190.  And  this  court  recently 
held  that  where  the  defendant  entered  the 
bedroom  and  touched  the  foot  of  the  prose- 
cutrix, and,  being  discovered,  fled,  it  was  not 
sufficient  to  constitute  this  crime.  Mitchell 
V.  State,  83  Tex.  Or,  R.  576,  28  a  W.  476. 
See,  also,  Stehike  v.  State,  33  Tex.  Cr.  R. 
65,  24  S.  W.  909,  and  26  S.  W.  237;  Fields  v. 
State  (Tex.  App.)  24  S.  W.  907.  It  la  beyond 
our  province  to  deal  with  moral  turpitude 
when  not  constituting  a  crime,  and  we  have 
no  offenses  In  this  state  other  than  as  pre- 
scribed by  the  Penal  Code.  However  out- 
rageous or  shocking  to  the  more  refined  sen- 
sibilities of  our  nature  the  conduct  may  be, 
such  facts  do  not  constitute  crime,  and  are 
not  the  subject  of  legal  punishment  unless 
denounced  by  the  lawmaking  power  as  being 
criminal,  and  a  punishment  therefor  has  been 
prescribed.  Offenses,  in  this  state,  are  the 
result  of  legal  enactment,  and  not  of  violated 
moral  ethics.  The  Judgment  is  reversed,  and 
cause  remanded.  Reversed  and  remanded. 
Judges  all  present  and  concurring. 


KENNEY  V.  LANE. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  12, 
1894.) 

Uastkk  akd  Skrvavt— Vice  Prtkcipal — Hisfba- 
8AXC8 — Liability  to  Emplotb. 

An  agent  ic  charge  of  the  repairing  of  a 
bridge,  who,  with  notice  of  the  danper,  author- 
ized iron  pillars  to  be  rolled  on  rollera  resting 
on  pieces  of  timber  stretched  over  the  croas- 
beams  before  the  floor  wag  laid,  was  liable  to  an 
employ^  as  to  whom  he  was  a  vice  principal, 
and  who  had  no  notice  of  danger,  for  injuries 
saatained  by  one  of  the  rollers  slipping  out,  and 
falling  through  the  crossbeams  upon  him  while 
working  beneath. 

Appeal  from  district  court,  Tarrant  coonty; 
P.  S.  Greene,  Judge. 
Action  by  C.  W.  Kenney  against  C.  R.  Lane 


for  personal  Injuries.    From  a  Judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

R.  J.  Boykin  and  W.  Erskine  WiUlams,  for 
appellant    W.  B.  Ford,  for  appellee. 

HEAD,  J.  The  Lane  Bridge  Company  had 
a  contract  to  repair  a  bridge  for  the  city  of 
Ft  Worth,  and  appellee  was  its  agent  hav- 
ing full  charge  of  the  work.  Appellant  was 
an  employ^  engaged  uiwn  the  work  under  ap- 
pellee. Hie  bridge  where  the  work  was  be- 
ing done  had  crossbeams  about  two  feet  apart, 
but  no  floor;  and  the  iron  pUlai's  were  being 
rolled  upon  wooden  rollers  along  two  pieces 
of  timber  laid  across  these  beams,  when  one 
of  the  rollers  slipped  out,  and  fell  upon  appel- 
lant, who  was  working  immediately  beneath, 
and  inflicted  upon  him  serious  personal  in- 
juries, for  which  be  sues  appellee.  It  was 
dangerous  to  undertake  to  do  the  work  with- 
out a  floor  upon  the  bridge,  and,  on  the  day 
before  the  accident  appellee's  attention  was 
called  to  this  by  one  of  the  hands,  but  he  re- 
fused to  allow  the  defect  to  be  remedied,  and 
required  the  work  to  proceed  as  before.  The 
court  below  concluded  that  the  above  facts 
did  not  render  appellee  liable  for  the  injuries 
to  appellant 

It  is  very  generally  held  that  an  agent  is  not 
liable  to  third  persons  for  his  mere  nonfea- 
sance or  omissions  of  duty  In  the  course  of  his 
employment,  but  is  liable  for  his  misfeasance 
or  acts  of  commission.  Labadie  v.  Haw- 
ley,  61  Tex.  177;  Mechem,  Ag.  t§  569,  571; 
Wood,  Mast  &  Serv.  U  324,  325a.  It  is,  how- 
ever, frequently  quite  difficult  to  determine 
whether  the  facts  of  a  given  case  place  it  in 
the  one  or  the  other  of  these  classes.  Upon 
this  subject,  Mr.  Mechem,  in  his  work  on 
Agency  (section  572),  says:  "Some  confusion 
has  crept  into  certain  cases  from  a  failure  to 
observe  clearly  the  distinction  between  non- 
feasance and  misfeasance.  As  has  been  seen, 
the  agent  is  not  liable  to  strangers  for  injuries 
sustained  by  them  because  he  did  not  un- 
dertake the  performance  of  some  duty  which 
he  owed  to  his  principal,  and  imposed  upon 
him  by  his  relation,  which  is  nonfeasance. 
Misfeasance  may  involve  also,  to  some  ex- 
tent, the  idea  of  not  doing;  as  where  the 
agent,  while  not  engaged  in  the  performance 
of  his  undertaking,  does  not  do  something 
which  It  was  his  duty  to  do  under  the  cir- 
cumstances,—does  not  take  that  precaution, 
does  not  exercise  that  care,  which  a  due  re- 
gard for  the  rights  of  others  requires.  All 
this  is  not  doing,  but  it  Is  not  the  not  doing 
of  that  which  is  imposed  upon  the  agent 
merely  by  virtue  of  his  relation,  but  of  that 
which  is  imposed  upon  him  by  law  as  a  re- 
sponsible individual,  in  common  with  all  other 
members  of  society.  It  is  the  same  not  doing 
which  constitutes  actionable  negligence  In  any 
relation.  Upon  this  distinction  the  language 
of  Chief  Justice  Qray  may  be  noticed  to  ad- 
vantage: 'It  Is  often  said  in  the  books  that 
an  agent  is  responsible  to  third  persons  for 
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mtsfeaBance  only,  and  not  for  nonfeasance. 
And  it  is  doubtless  true  tbat  If  an  agent  never 
does  anything  towards  carrying  out  his  con- 
tract with  his  principal,  but  wholly  omits  or 
neglects  to  do  so,  the  principal  is  the  only  per- 
son who  can  maintain  any  action  against  him 
for  the  nonfeasance.  But,  if  the  agent  once 
actually  undertakes  and  enters  upon  the  exe- 
cution of  a  particular  work,  it  is  his  duty  to 
use  reasonable  care  in  the  manner  of  exe- 
cntlng  it,  so  as  not  to  cause  any  Injury  to 
third  persons  which  may  be  the  natural  conse- 
quence of  his  acts;  and  he  cannot,  by  aban- 
doning Its  execution  midway,  and  leaving 
things  in  a  dangerous  condition,  exempt  him- 
self from  liability  to  any  person  who  suffers 
Injury  by  reason  of  his  having  so  left  them 
without  proper  safeguards.  This  Is  not  non- 
feasance, or  doing  nothing;  but  It  is  misfea- 
sance, doing  Improperly.' "  The  language  of 
Chief  Justice  Gray  quoted  by  the  author  is 
taken  from  the  opinion  in  Osborne  v.  Morgan, 
130  Mass.  102.  In  the  case  at  bar  It  will  be 
noted  that  appellee  actually  entered  upon  the 
performance  of  the  work  for  his  employer, 
and  it  was  by  reason  of  his  negligence  in  re- 
fusing to  adopt  proper  precautions  for  the  pro- 
tection of  those  under  him  that  the  Injuries 
were  received.  As  to  the  appellant,  he  was 
the  vice  principal  In  actnal  charge  of  the  work, 
and  we  think  his  failure  and  refusal  to  guard 
against  tills  accident  after  the  danjrer  was 
called  to  his  attention  must  be  classed  as  an 
act  of  misfeasance,  for  which  he  should  be 
held  responsible.  The  court  below,  therefore, 
erred  in  holding  otherwise. 

We  have,  however,  had  aonw  hesitation 
about  reversing  this  case  on  accotmt  of  the 
failure  of  the  record  to  show  a  want  of  no- 
tice on  the  part  of  appellant  of  the  manner 
in  which  this  work  was  being  done  prior  to 
the  time  he  received  his  injuries.  If  he  had 
such  notice,  it  would  seem  clear,  under  the 
other  evidence,  that  he  could  not  recover. 
Railway  Co.  v.  Bradford,  66  Tex.  732,  2  S. 
W.  595.  In  Railway  Co.  v.  Barrager,  14  S. 
W.  242,  our  supreme  court  said:  "The  bur- 
den was  upon  him  [the  servantl  to  show  that 
the  company  had  been  negligent  In  not  sup- 
plying safe  ears,  and  that  he  did  not  know  of 
the  alleged  defects."  Also,  see  Railway  Co. 
V.  Crowder,  76  Tex.  501.  13  B.  W.  881,  and 
Id.,  63  Tex.  503,  for  similar  language.  With- 
out approving  this  statement  as  to  the  burden 
of  proof  in  its  application  to  all  cases,  we  in- 
cline to  the  opinion  that  in  view  of  the  fact 
that,  hi  making  out  his  case,  appellant  dis- 
closed that  at  the  time  of  the  tajury  he  was 
working  in  close  proximity  to  the  alleged  de- 
fect, and  leaves  the  Inference  that  it  was 
patent  and  open  to  common  observation,  he 
should  have  gone  further  in  his  evidence,  and 
relieved  himself  from  the  presumption  that 
he  had  assumed  the  risks  therefrom;  and,  had 
this  been  given  as  one  of  the  grounds  of  Its 
decision  by  the  lower  court,  we  would  have 
affirmed  the  judgment.  The  point  is  not,  how- 
ever, made  In  the  presentation  of  the  case  to 


us,  and  It  may  be  that  the  statement  of  facts 
was  only  prepared  with  the  view  of  present- 
ing the  points  decided  by  the  trial  judge;  and 
we  have  therefore  concluded  to  order  a  re- 
versal.   Reversed  and  renumded. 


PRITCHBTT  V.  NASHVILLE  TRUST  CO. 
et  aL 

(Supreme  Court  of  Tennessee.  Sept  2.  1896u) 
UoBPOBATS  Stock— Beqdest  fob  Liri— Riobt  to 
Stock  Dividbsds. 
Stock  dividends,  declared  from  net  earnings, 
made  after  the  death  of  testator,  who  iiequeath- 
ed  the  stock  on  which  the  dividends  were  de- 
clared, for  lift,  belong  to  the  life  tenant  as  in- 
come, not  tc  the  remainder-men  as  part  of  the 
corpus. 

Appeal  from  chancery  court,  Davldaoa 
county;   Thomas  H.  Malone,  Chancellor. 

Suit  by  Ann  Pritchett  against  the  Nash- 
ville Trust  Company  and  others.  From  a 
decree  of  the  court  of  chancery  appeals  re- 
versing a  decree  of  the  chancellor  for  defend- 
ants, defendants  appeal.     Affirmed. 

John  Allison  and  E.  H.  East,  for  appel- 
lants. C.  D.  Berry  and  Vertreee  &  Vertrees, 
for  appellee. 

CALDWELL,  J.  Samuel  Pritchett  died. 
testate,  at  his  residence,  in  Davidson  county, 
on  the  21st  day  of  September,  1801.  The  sec- 
ond Item  of  his  will  is  in  the  following  lan- 
guage: "I  will,  devise,  and  bequeath  to  my 
wife,  Ann  Pritchett,  all  the  real  estate  I  die 
seised  and  possessed  of,  for  and  during  her 
natural  life;  also,  one-fourth  of  all  the  bal- 
ance of  my  estate,  not  including  what  is 
herein  given  her  absolutely,  for  her  life; 
and  at  her  death  the  real  estate  and  the  said 
one-fourth  of  the  balance  of  my  estate  is  to 
be  divided  between  my  two  sons,  H.  C. 
Pritchett  and  Samuel  Pritchett,  Jr.,  and  my 
grandchild,  Annie  P.  Draugban,  only  child 
of  my  deceased  daughter,  Nettle  P.  Draugh- 
an,  share  and  share  alike.  All  my  household 
furniture,  carriage,  buggy,  and  horses  are 
willed  to  my  wife  absolutely."  One  item  of 
that  part  of  the  testator's  property  designat- 
ed by  him  as  "the  balance  of  my  estate"  was 
$100,000  of  stock  In  the  NashviUe  Gaslight 
Company;  and  therefore  "one-fourth,"  $25,- 
000  of  that  stock,  passed  to  his  widow  "for 
her  life,"  with  remainder  to  his  two  sons 
and  his  granddaughter.  The  will  was  prompt- 
ly probated,  and  thereupon  $25,000  of  the 
stock  was  transferred,  by  consent,  to  the 
Nashville  Trust  Cotupany,  to  hold  as  trustee 
for  the  parties  entitled  under  the  second 
item  of  the  wlU.  On  the  29th  of  Jane.  lUXi. 
the  directors  of  the  gaslight  company  de- 
clared "a  cash  dividend  of  5]C,"  and  "a 
stock  dividend  of  lOjt,"  on  the  capital  stock 
of  the  company,  such  dividends  to  be  paid 
July  1  and  July  15,  1892,  respectively;  and 
on  the  19th  of  June,  1895,  they  declared  "a 
stock  dividend  of  25j<,"  by  preamble  and  rw- 
olution  In  the  following  words:     "Whereai^ 
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A  large  amount  of  the  net  earnings  of  the 
company  has  been  naed  In  making  perma- 
nent betterments  and  additions  to  its  plant, 
''and  anch  profits  have  been  withheld  from 
the  stoclcholders  for  that  purpose,  instead  of 
distributing  them  among  the  stockholders  as 
dividends;  and  whereas,  there  lias  been  ac- 
cumulated and  permanently  added  to  the 
value  of  the  assets  and  capital  of  the  com- 
pany more  thau  25j<  of  the  amount  of  the 
present  capital  stock:  Therefore,  be  It  re- 
solved that  a  stock  dividend  of  25i  be  de- 
clared payable,  and  distributed  on  July  1st, 
1885,  among  the  stockholders  of  the  compa- 
ny, of  record  of  that  date,  in  proportion  to 
their  holdings."  The  first  two  dividends, 
like  the  third  one,  were  declared  from  the 
"net  earnings"  or  "profits"  of  the  company; 
and  each  of  the  three  dividends  was  based 
entirely  upon  "net  earnings,"  or  "profits" 
made  after  the  death  of  the  testator.  The 
cash  dividend  upon  the  $25,000  of  stock,  set 
apart  for  the  beneficiaries  of  the  second  Item 
of  the  will,  was  paid  to  the  widow;  and  the 
two  stock  dividends  thereon  were  turned 
over  to  the  Nashville  Trust  Company,  which 
held  the  $25,000  of  original  stock,  as  trustee. 
The  first  of  the  stock  dividends  amounted  to 
$2,500,  being  10  per  cent  on  $25,000;  and  the 
second  one  amounted  to  $6,875,  being  25  i>er 
cent,  on  $27,500  ($25,000  plus  $2,500),  the 
amount  of  the  original  stock  with  first  stock 
dividend  added.  The  two  stock  dividends 
aggregated  $9,375,  and  the  certificates  or 
sliares  issnied  therefor  constitute  the  subject- 
matter  of  the  present  litigation.  The  widow 
claims  to  own  those  certificates  or  shares  ab- 
solutely, as  a  part  of  the  income  of  the  $25,- 
000  of  stock  bequeathed  to  her  for  life;  and 
the  remainder-men  claim  to  own  them  as  capi- 
tal, and  say  that  she  is  entitled  only  to  receive 
cash  dividends  thereon  as  on  the  $25,000  of 
original  stock.  In  view  of  this  controversy, 
the  Nashville  Trust  Company  refused  to  sur- 
render the  stock  dividends  to  the  widow; 
and,  upon  that  refusal,  she  brought  this  suit 
In  equity  against  all  proper  parties.  The 
chancellor  ruled  In  favor  of  the  remalndei^ 
men,  and  decreed  "that  said  two  stock  divi- 
dends go  to  the  corpus,  and  that  the  life  ten- 
ant will  be  entitled  to  all  cash  dividends  up- 
on the  stock  thus  increased."  The  court  of 
chancery  appeals  reversed  the  decree  of  the 
chancellor,  and  adjudged  the  stock  dividends 
to  be  the  absolute  property  of  the  life  tenant, 
as  a  part  of  the  Income  of  her  life  estate  In 
the  original  stock. 

The  precise  question  is  this:  Which  of  the 
two,  the  life  tenant  or  the  remainder-man  of 
corporate  stock  bequeathed,  is  the  ultimate 
owner  of  stock  dividends,  declared  from  net 
earnings,  made  after  the  respective  rights  of 
)he  two  persons  attached  to  the  original  stock? 
Do  such  dividends  belong  absolutely  to  the 
life  tenant  as  income,  or  do  they  form  a  part 
of  the  corpus,  and  pass  to  the  remainder-man 
as  such?  This  question.  In  one  form  and  an- 
other, has  perplexed  the  courts  for  a  century; 
v.86s.w.no.l4— 674 


and  numerous  adjudged  cases  are  found  in 
support  of  either  view.  The  learned  chan- 
cellor followed  one  line  of  decisions,  and  the 
learned  court  of  chancery  appeals  followed  the 
other,  both  recognizing  the  irreconcilable  con- 
flict of  authority.  This  case,  as  we  believe. 
Is  relieved  of  much  difficulty  when  it  is  con- 
sidered that  the  controversy  Is  solely  between 
the  life  tenant  and  the  remainder-men,  and 
that  no  prerogative  of  the  gaslight  company  Is 
involved.  The  question  is  one  of  ownership 
merely,  and  concerns  only  those  claimants. 
The  corporation  Is  not  a  party  to  the  suit  and 
cannot  be  affected  by  the  result  If  the  pur- 
pose of  the  bill  were  to  compel  the  corpora- 
tion to  undo  what  It  has  done,  and  disburse 
In  cash  the  net  earnings  represented  by  the 
two  stock  dividends,  instead  of  using  them  to 
Increase  its  capital  stock,  the  complainant 
would  have  no  standing  In  court;  for  a  cor- 
poration, so  long  as  it  acts  In  good  faith  and 
within  Its  charter  powers  (and  there  is  no 
claim  that  this  corporation  has  done  other- 
wise). Is  rightfully  allowed  to  decide  such  mat- 
ters for  Itself  without  let  or  hindrance  from 
any  source.  Undoubtedly,  the  action  of  the 
gaslight  company  In  converting  net  earnings 
into  capital  stock  gave  them  that  character 
and  status  for  all  corporate  purposes.  But 
did  it  have  any  legal  effect  Ijeyond  that? 
Does  It  follow  that  they  were  converted  into 
technical  corpus  as  between  the  life  tenant 
and  the  remainder-men,  owning  a  portion  of 
the  original  stock?  We  think  not  When 
property  is  given  to  one  person  for  life,  with 
remainder  to  another,  the  former  is  mtltled 
to  the  use  for  the  period  limited,  and  the  lat- 
ter to  the  corpus  after  that  time.  Neither 
may  encroach  upon  the  right  of  the  other. 
The  life  tenant  may  not  dlmtaiish  the  corpus, 
nor  the  remainder-man  the  use;  and  what 
they  may  not  do  themselves  others  may  not  do 
for  them.  The  life  tenant  may  not  be  de- 
prived of  the  use  to  augment  the  corpus,  nor 
the  remainder-man  of  the  corpus  to  augment 
the  use.  The  right  to  the  use  of  the  property 
entitles  the  life  tenant  to  its  net  income.  As 
applied  to  land.  It  entitles  him  to  the  crops  or 
rent;  as  applied  to  money  or  bonds,  it  entitles 
him  to  the  interest;  and,  as  applied  to  cor- 
porate stock,  it  should,  upon  the  fiame  reason- 
ing, entitle  him  to  the  net  earnings.  If  the 
life  tenant  may  not  be  deprived  of  crops  or 
iients  to  make  the  land  better,  or  of  Interest 
to  enlarge  the  corpus  of  money  or  bonds,  why 
should  he  be  deprived  of  net  eamin$;H  of 
corporate  stock,  covered  by  stock  dividends, 
to  augment  the  remainder  estate?  It  does  not 
seem  to  us  a  sufficient  answer  to  say  that  the 
corporation  in  the  latter  case  has  seen  fit,  In 
the  due  exercise  of  its  power,  to  capitalize 
such  earnings,  rather  than  pay  them  out  in 
cash  dividends.  What  has  the  capitalization 
of  the  earnings  to  do  with  their  ownersbin  as 
between  life  tenant  and  remainder-mcin,  or 
bow  can  the  change  of  form  affect  the  title 
of  those  persons?  Can  the  corporation,  after 
earnings  have  been  made  and   ascertained, 
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^ve  tbem  to  one  person  by  this  procedure,  or 
to  another  by  that  procedure?  Certainly  not. 
Though  endowed  with  the  largent  discretion 
In  the  honest  management  of  Its  business,  and 
allowed,  at  pleasure,  to  convert  Its  net  earn- 
ings into  capital  stock  through  the  medium  of 
stock  dividends,  a  corporation  cannot  by  that 
act.  In  our  opinion,  turn  any  portion  of  tUosu 
earnings  from  the  life  tenant  to  the  remain- 
der-man of  original  stock.  The  life  tenant  of 
corporate  stock  is  entitled  to  the  undimin- 
ished benefit  of  its  net  earnings  in  any  and 
every  contingency.  Less  than  that  would  not 
allow  him  the  full  use  of  the  life  estate.  He 
has,  at  least,  an  inchoate  Interest  and  title 
in  and  to  such  earnings  from  the  Inception  of 
bis  estate,  and  that  Interest  and  title  readies 
full  maturity  and  becomes  absolute  when  the 
corporation  sees  fit,  in  the  course  of  its  af- 
fairs, to  cover  those  earnings  by  dividends,  in 
whatever  form.  If  the  dividends  be  paid  in 
cash,  he  takes  that,  and,  if  in  stock,  he  takes 
that.  Why  should  not  this  be  so?  It  is  cer- 
tainly Just  to  the  persons  Interested,  and  fair 
to  the  corporation.  By  it  the  prior  rights  of 
the  former  are  not  altered,  the  business  pro- 
cesses of  the  latter  are  hot  Interrupted.  The 
remainder-man  was  entitled  In  the  first  In- 
stance to  the  enjoyment  of  the  corpus  of  the 
original  stock  in  due  season.  He  is  still  en- 
titled to  that  without  diminution.  And  the 
life  tenant  has  only  the  net  earnings. 

The  testator  did  not  disclose  any  specific 
intention  in  respect  of  the  particular  matter 
Involved  in  this  controversy.  He  did  not  even 
mention  the  $25,000  of  corporate  stocks,  or  the 
dividends  to  accrue  thereon.  Nevertheless,  It 
Is  conceded  that  he  disposed  of  both,  and  we 
think  it  hardly  to  be  doubted  that  the  disposi- 
tion herein  indicated  Is  the  one  in  accord  with 
his  general  intention.  He  employed  the  most 
general  terms  to  create  a  life  estate,  with  re- 
mainder over,  disposing  of  both  real  estate 
and  personal  property  in  the  same  sentence, 
by  the  same  words,  and  without  condition  or 
qualification.  The  measure  of  the  life  tenant's 
Interest  In  the  realty  devised  Is  the  same  as 
that  of  her  Interest  in  the  personalty  be- 
queathed, and  vice  versa.  Nothing  is  except- 
ed, nothing  reserved,  from  either.  It  follows, 
as  a  matter  of  law,  that  she  is  entitled  to  the 
full  use  of  each,  according  to  Its  nature,  so 
long  as  she  may  live;  and  no  impairment  of 
that  use  should  be  sanctioned  by  the  courts  In 
the  one  case  or  the  other.  Present  enjoyment 
is  the  very  essence  of  a  life  estate.  Without 
It  the  gift  would  be  meaningless  and  worth- 
less. Special  words  were  not  necessary  to 
vest  the  life  tenant  In  this  case  with  a  right 
to  stock  dividends.  The  general  bequest  had 
that  effect.  Special  words  would  have  been 
necessary  to  deprive  her  of  them,  just  as  spe- 
cial words  would  have  been  required  to  de- 
prive her  of  income  on  realty  devised.  Had 
the  testator  lived,  these  stock  dividends  would, 
anquestionably,  have  been  income  to  him  upon 
his  investment  In  the  original  shares.  Eiav- 
ing  died,  they  were,  for  the  same  reason.  In- 


come to  his  estate,  as  owner  of  the  same  In- 
vestment The  taicome  of  that  part  of  bis  es- 
tate during  her  life  was  beqaeatbed  to  bis 
widow.  Hence  she,  as  life  tenant,  became 
the  owner  of  these  dlTldends.  In  as  full  a 
sense  as  he  would  have  owned  tbem. 

Notwithstanding  the  impossibility  of  har- 
monizing the  conflicting  decisions  upon  any 
common  ground,  so  as  to  discover  an  agreed 
principle  upon  which  to  rest  this  case.  It  may 
be  well  to  mention  some  of  the  leading  aa- 
thorities. 

The  earlier  English  cases  seem  to  have 
turned  upon  the  question  as  to  whether  the 
controverted  dividend  was  usual  and  ordina- 
ry, or  unusual  and  extraordinary.  If  the  for- 
mer, it  was  given  to  the  life  tenant;  If  the 
latter,  to  the  remainder-man.  The  eariiest  of 
those  cases  is  that  of  Brander  v.  Brander,  4 
Ves.  800,  decided  in  1799.  It  there  appear- 
ed that  the  Bank  of  England  had  paid  ont 
£1,000,000  for  the  public  service,  and  re- 
ceived therefor  £1,1^,000  5  per  cent  an- 
nuities, wlidch  annuities  were,  by  resolntlon 
of  the  bank,  divided  proportionately  among 
the  proprietors  of  the  stock  of  the  bank. 
Of  the  annuities  so  divided,  £1,000  were 
assigned  to  stock  bequeathed  to  one  person 
for  life,  with  remainder  to  another.  Tbe 
lord  chancellw  adjudged  the  annuities  to 
be  "an  accession  to  the  capital,"  and  al- 
lowed the  life  tenant  only  "the  benefit  of  tbe 
dividends"  thereon.  Id.  801,  802.  That  case 
was  soon  followed  by  Irving  v.  Houstonn,  4 
Paton,  App.  621.  The  English  Judges  them- 
selves confess  much  difficulty  in  discovering 
"the  principle"  upon  which  those  decisions 
were  made.  Paris  v.  Paris,  10  Ves.  189; 
Bouch  V.  Sproule,  12  App.  Cas.  393.  In  Parts 
V.  Paris,  supra,  the  Bank  of  England  de- 
clared two  cash  dividends  in  the  same  month, 
one  for  £3.  10s.  per  cent,  and  the  other  for 
£5  per  cent.,  upon  the  capital  stock  of  the 
bank.  The  first  dividend  was  the  usual  and 
ordinary  one  for  the  half  year.  The  second 
was  unusual  and  extraordinary,  although 
made  from  a  part  of  the  same  profits.  The 
latter,  because  unusual  and  extraordinary, 
was  by  tbe  court  considered  as  capital,  and 
not  the  absolute  property  of  the  tenant  for 
life.  It  was  suggested  In  argument  that  there 
was  an  Important  difference  between  divi- 
dends in  stock  and  dividends  in  cash,  and, 
therefore,  that  the  case  in  hand  should  not  be 
controlled  by  the  ruling  In  Brander  v.  Bran- 
der, supra,  and  Irving  v.  Houstonn,  snpra. 
To  this  suggestion.  Lord  Eldon  replied:  "As 
to  the  distinction  between  stock  and  money, 
that  is  too  thin;  and  if  the  law  is  that  this 
extraordinary  profit,  if  given  in  the  shape  of 
stock,  shall  be  considered  capital.  It  must  be 
capital  If  given  as  money."  10  Ves.  190.  In 
Bouch  V.  Sproule,  supra,  decided  In  1887,  tbe 
Cousf'tt  Iron  Company,  Limited,  was  shown 
to  have  accumulated  a  large  "reserve  fund" 
and  an  "undivided  profit  fund,"  from  which 
combined  it  declared  "a  bonus  dividend," 
which. .  according  to  the  company's  acheme^ 
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the  boldera  of  extating  shares  Invested  In  new 
sluures,  issued  concurrently  with  the  payment 
of  the  dividend.  The  estate  of  William  Bouch 
owned  600  of  the  existing  shares,  and,  by  the 
process  mentioned,  liecame  the  owner  of  200 
new  ones.  The  600  existing  shares  had  been 
bequeathed  to  the  widow  of  William  Bouch 
for  life,  with  remainder  over.  After  her 
death,  a  controversy  arose  between  her  ex- 
ecutor and  the  remainder-man  as  to  the 
ownership  of  the  200  new  shares.  The  case 
finally  reached  the  house  of  lords,  and  was 
there  decided  against  the  estate  of  the  tenant 
for  life.  Lord  Uerschell,  though  confessing 
the  question  to  be  one  "of  very  considerable 
difficulty,"  after  reviewing  prior  decisions, 
said:  "I  quite  agree  with  the  court  below 
that,  apart  from  the  authorities  to  which  I 
have  alluded,  the  general  principle  for  the  de- 
termination of  such  a  question  as  that  before 
08,  and,  in  my  opinion,  the  only  sound  prin- 
ciple, is  that  which  is  well  expressed  In  the 
Judgment  of  Lord  Justice  Fry:  'When  a  tes- 
tator or  settler  directs  or  permits  the  subject 
of  his  disposition  to  remain  as  shares  or 
stocks  In  a  company  which  has  the  power 
either  of  distributing  Its  profits  as  dividends, 
or  of  converting  them  into  capital,  and  the 
company  validly  exercises  this  power,  such 
exercise  of  Its  power  Is  binding  on  all  persons 
Interested  under  the  testator  or  settler  in  the 
shares;  and  consequently  what  is  paid  by  the 
company  as  dividend  goes  to  the  tenant  for 
life,  and  what  Is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an 
Increase  of  the  capital  stock  in  the  concern, 
Inures  to  the  benefit  of  alT  who  are  interested 
In  the  capital.'"  And,  finally.  Interpreting 
the  transaction  out  of  which  the  new  shares 
arose,  he  added:  "Upon  the  whole,  then,  I 
am  of  opinion  that  the  company  did  not  pay, 
or  Intend  to  pay,  any  sum  as  dividend,  but 
Intended  to,  and  did,  appropriate  the  undi- 
vided profits  dealt  with  as  an  Increase  of  the 
capital  stock  of  the  Concern."  12  App.  Cas. 
397-390.  We  entirely  agiee  that  the  author^ 
ized  action  of  the  company  In  resjject  to  the 
disposition  of  its  profits  "Is  binding  on  all 
persons  interested"  In  Its  shares,  but  are  una- 
ble to  see  that  It  follows  as  a  consequence 
that  the  tenant  for  life  does  not  own  new 
shares,  paid  for  with  capitalized  profits  of  his 
or  her  estate.  The  company  must  have  full 
liberty  In  the  conduct  of  its  own  aftalrs; 
hence  all  persons  interested  are  bound  by 
Its  authorized  action.  But  the  company  does 
not  Intend  to  say  by  an  increase  of  capital 
from  profits  that  the  new  shares  shall  belong 
to  the  remainder-man  as  corpus,  rather  than 
to  the  life  tenant  as  income.  It  has  no  possi- 
ble Interest  in  that  question,  and  no  power, 
in  our  opinion,  to  control  or  Influence  title 
and  ownership.  Beyond  the  matter  of  cor- 
porate policy  and  expediency,  the  power  of 
the  company  does  not  extend. 

The  latest  of  the  numerous  English  cases 
examined  by  us  was  decided  In  1880.  In  that 
case  the  Kempton  Park  Bace-Ck)ur8e  Compa- 


ny, lilmlted,  declared  and  paid  In  money  a 
"dividend,"  a  "bonus,"  a  "special  bonus," 
and  an  "interim  dividend,"  partly  from  yearly 
profits,  and  iMirtly  from  "reserve  fund."  The 
court  adjudged  the  names  of  the  distribu- 
tions, and  the  fact  that  they  wexe  made  part- 
ly from  "reserve  fund,"  to  be  wholly  unim- 
portant, and  gave  the  life  tenants  that  part 
of  the  whole  amount  divided  which  was  ap- 
portioned to  the  shares  settled  upon  them. 
In  re  Alsbuiy  (Sugden  v.  Alsbury),  45  Ch. 
Dlv.  237.  This  case  affirmed  the  soundness 
of  the  decision  In  Bouch  v.  Sproule,  supra, 
upon  Its  own  facts,  but  the  two  cases  were 
distinguished  upon  the  ground  that  the  prof- 
its of  the  company  had  actually  been  capital- 
ized In  the  one  case,  and  not  in  the  other. 

The  American  adjudications  may  be  ranged 
In  two  lines,  one  favorable  to  the  remainder- 
man, and  the  other  favorable  to  the  life  ten- 
ant The  leading,  though  not  the  oldest,  case  • 
of  the  former  line,  is  that  of  Minot  v.  Paine, 
99  Mass.  101,  which  is  hendnoted  as  follows: 
"If  a  fund  held  In  trust  to  pay  the  Income  to 
one  until  his  death,  and  then  convey  the  capi- 
tal to  another,  Includes  shares  in  the  stock 
of  a  corporation,  shares  of  additional  stock 
distributed  to  the  trustees  as  a  lawful  divi- 
dend thereon  accrue  as  capital,  although  they 
represent  net  earnings  of  the  corporation." 
In  the  course  of  the  opinion  It  was  observed: 
"The  court  do  not  regard  the  fact  that  the 
dividends  were  made  from  the  net  earnings  of 
the  roads  as  materia^"  And,  again:  "A  sim- 
ple rule  is  to  regard  cash  dividends,  however 
large,  as  Income,  and  stock  dividends,  how- 
ever made,  as  capital."  90  Mass.  108,  108. 
Undoubtedly,  the  rule  thus  suggested  pos- 
sesses the  merit  of  being  plain  and  easily  ap- 
plied; yet  It  may  in  some  cases  be  an  instru- 
ment of  great  injustice.  We  think  Its  appli- 
cation will  do  Injustice  In  every  instance 
where  net  earnings  accruing  after  the  crea- 
tion of  the  trust  estate  are  converted  Into 
stock  dividends,  or  original  capital  Into  cash 
dividends;  since.  In  our  opinion,  such  earn- 
ings, whenever  distributed  In  stock  or  cash, 
belong  absolutely  to  the  life  tenant,  and  such 
capital,  whenever  returned  in  the  form  of  cash 
dividends,  belongs  to  the  remainder-man.  The 
former  course  Is  frequently  pursued;  the  lat- 
ter, now  and  then.  A  forcible  Illustration  of 
the  Injustice  of  the  rule  In  the  latter  view  is 
found  In  the  case  of  Heard  v.  Eldredge,  decid- 
ed four  years  later  by  the  same  court  (109 
Mass.  258);  and,  In  an  opinion  by  the  same 
learned  Judge,  its  Injustice,  as  applied  to  the 
facts  of  that  case,  was  recognized,  and  the 
dividend,  though  in  cash,  was  denied  the 
life  tenant,  and  given  to  the  remainder-man, 
as  should  have  been  done.  Hie  headnote, 
which  sufficiently  states  the  decision.  Is: 
"Money  paid  to  compensate  a  corporation, 
whose  property  consisted  of  a  wharf  and 
dock,  for  part  of  Its  real  estate  taken  by 
right  of  eminent  domain,  if  distributed  as  a 
dividend  to  the  shareholders,  belongs  to  the 
capital,  and  not  to  Income  of  a  trust  fund  in- 
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vested  in  the  shares."  100  Maae.  258.  Band 
V.  Hubbell,  115  Mass.  -161,  Is  very  similar  In 
Its  facts  to  the  English  case  of  Bouch  y. 
Sproule,  supra,  there  being  a  cash  dividend 
from  net  earnings,  and  a  concurrent  Issue  of 
new  shares  therefor  In  each  case.  The  re- 
sult reached  In  both  is  the  same.  In  this 
one  the  court  said:  "When  a  distribution  of 
snch  earnings  is  made  by  the  corporation 
among  its  shareholders,  the  question  whether 
snch  distribution  is  an  apportionment  of  addi- 
tional stock,  or  a  division  of  profits,  depends 
upon  the  substance  and  Intent  of  the  action  of 
the  corporation,  as  shown  by  its  votes."  115 
Mass.  474.  Practically  the  same  rule  as  that 
announced  in  Minot  v.  Paine,  supra,  seems  to 
prevail  in  Maine  (Richardson  v.  Richardson, 
75  Me.  570);  in  Rhode  Island  (Petition  of 
Brown,  14  R.  I.  371);  In  (Connecticut  (Brlnley 
T.  Grou,  aO  Conn.  66;  Spooner  v.  Phillips,  24 
Atl.  524);  and  in  Georgia,  by  statute  (Millen 
V.  tiuerrard,  67  Ga.  292).  The  principle  stat- 
ed by  Lord  Herschell  in  Bouch  v.  Sproule, 
supra,  and  quoted  herein,  met  the  approval  of 
the  court  of  appeals  of  New  York,  in  Re 
Kemochan,  104  N.  Y.  629,  630, 11  N.  B.  149. 

One  of  the  most  Instructive  cases  of  this 
line,  and  tliat  which  has  caused  us  much  hes- 
itation on  account  of  its  high  authority,  is 
Gibbons  V.  Mahon,  136  U.  S.  649,  10  Sup.  Ct 
1057.  Mrs.  Smith  bequeathed  280  shares  of 
stock  in  the  Washington  Gaslight  C!ompany, 
in  trust,  with  direction  that  "the  dividends" 
accruing  thereon  be  paid  to  her  daughter 
Mary  Ann  Gibbons,  "during  her  lifetime, 
without  percentage  of  commission  or  diminu- 
tion of  principal,"  and  that  upon  her  death 
the  shares  go  to  her  other  daughter,  Mrs. 
Mahon.  The  total  stock  of  the  company  was 
<I500,000  when  the  testatrix  died.  It  was 
subsequently  increased,  by  authority  of  con- 
gress, to  $1,000,000,  and  new  shares  were  is- 
sued for  the  old  ones  and  for  the  Increase. 
The  trustee  accordingly  received  500  new 
shares.  The  increase  of  capital  stock  was 
made  entirely  from  "net  earnings,  Income,  and 
profits"  of  the  company,  accruing  and  Invest- 
ed partly  before  and  partly  after  the  death 
of  the  testatrix.  The  life  tenant  was  held  to 
be  entitled  to  the  dividends  on  the  whole  560 
shares,  and  nothing  more.  A  transfer  of  the 
280  representing  Increased  capital  was  refus- 
ed her.  Mr.  Justice  Gray,  who  delivered  the 
opinion  of  the  court,  among  other  things, 
said:  "Money  earned  by  a  corporation  re- 
nialns  the  property  of  the  corporation,  and 
does  not  become  the  property  of  the  sto(>k- 
holders,  unless  and  until  it  is  distributed 
among  them  by  the  corporation.  The  corpo- 
ration may  treat  it  and  deal  with  it  either  as 
profits  of  its  business,  or  as  an  addition  to  its 
capital.  Acting  In  good  faith,  and  for  the 
best  interests  of  all  concerned,  the  corporation 
may  distribute  its  earnings  at  once  to  the 
stockholders  as  income;  or  it  may  reserve 
part  of  the  earnings  of  a  prosperous  year  to 
make  up  for  a  possible  lack  of  profits  in  fu- 
ture years;   or  It  may  retain  portions  of  its 


earnings,  and  allow  them  to  accnmiilate,  and 
then  Invest  them  In  Its  own  works  and 
plant,  80  as  to  secure  and  increase  the  perma- 
nent value  of  Its  property.  Which  of  these 
courses  shall  be  pursued  is  to  be  determined 
by  the  directors,  with  due  regard  to  the  con- 
dition of  the  company's  property  and  aflTalT* 
as  a  whole;  and,  unless  in  case  of  fraud  or 
bad  faith  on  their  part,  their  discretion  in  this 
respect  cannot  be  controlled  by  the  courts. 
*  •  •  Reserved  and  accumulated  earnings, 
so  long  as  they  are  held  and  invested  by  the 
corporation,  being  part  of  Its  corporate  prop- 
erty, it  fotlowB  that  the  interest  therein,  rep- 
resented by  each  share,  is  capital,  and  not 
tneome,  of  tJtat  share,  as  between  the  tenant 
for  life  and  the  remainder-man,  legal  or 
equitable,  thereof."  136  U.  S.  558,  10  Sap. 
Ct  1058.  Though  concurring  In  all  that  goes 
before,  we  dissent  from  the  conclusion  ex- 
pressed in  the  lines  we  have  italicized.  That 
seems  to  us  to  be  a  non  sequitur.  There  can 
be  no  doubt  that  reserved  and  accumulated 
earnings,  held  and  Invested  by  the  corpwra- 
tlon,  are  corporate  property.  Nevertheless,  we 
are  unable  to  see  how  that  fact  determines 
or  affects  the  question  of  Interest  therein  as 
between  life  tenant  and  remainder-man  of 
shares.  Those  persons  acquire  their  interest? 
under  the  will  or  deed,  and  not  through  any 
action  of  the  corporation.  The  learned  justice 
said  further:  "A  stock  dividend  really  takes 
nothing  from  the  property  of  the  corporation, 
and  adds  nothing  to  the  interests  of  the 
shareholders.  Its  property  Is  not  diminished, 
and  their  Interests  are  not  Increased.  After 
such  a  dividend,  as  before,  the  corporation 
has  the  title  in  all  the  corporate  property. 
The  aggregate  interests '  therein  of  all  the 
shareholders  are  represented  by  the  whole 
number  of  shares;  and  the  proportional  inter- 
est of  each  shareholder  remains  the  same. 
The  only  change  is  In  the  evidence  which  rep- 
resents that  hiterest,  the  new  shares  and  the 
original  shares  together  representing  the  same 
proportional  interest  that  the  original  shares 
represented  before  the  issue  of  the  new  ones." 
136  D.  S.  559,  10  Sup.  Ct  1059.  Obviously, 
this  change  "hi  the  evidence"  of  the  share- 
holder's interest  separates  his  income  on  the 
investment  from  his  capital  Invested,  the  new 
shares  representing  his  Income,  and  the  old 
ones  his  capital;  and  It  would  seem  that  a 
separation  of  the  combined  Interests  of  Ufe 
tenant  and  remainder-man  is  wrought  by  the 
same  process,  the  new  shares  standing  for  in- 
come of  the  trust  estate,  and  the  old  ones  for 
Its  capital,  at  least  to  the  extent  that  the 
new  capitalization  Includes  net  earnings  made 
since  the  trust  took  effect  The  trustee  has 
made  no  new  Investment  He  has  only  re- 
ceived new  shares  representing  profits  of  the 
investment  made  by  the  founder  of  the  trust 
How  can  the  facts  that  net  earnings  are 
made  capital  to  the  company,  and  tliat  the 
issuance  of  stock  dividends  thereon  do  not 
diminish  coi-porate  property,  prevent  such 
diyldcAids  from  being  income  to  the  holder  ol 
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old  abares,  wbetber  Utat  holder  be  absolnte 
owner  or  only  tenant  for  llfeV 

The  leading  case  of  the  other  line  Is  Earp's 
Appeal,  28  Pa.  St.  36S.  It  there  appeared 
that  a  stock  company  had  issued  new  stock 
upon  a  large  "surplus  fund,"  accumulated 
from  the  profits  of  its  business,  through  a 
period  of  years  partly  before  and  partly  aiter 
the  death  of  the  testator;  and  it  was  decid- 
ed that  life  tenants  of  540  shares  of  old  stock 
were  entitled,  as  absolute  owners,  to  such 
portion  of  the  certificates  of  new  shares  as 
represented  profits  accumulated  after  the 
death  of  the  testator,  but  not  to  that  portion 
representing  profits  accumulated  before  his 
death.  In  the  opinion,  the  court  obserred: 
"In  the  case  t>efore  us  the  testator  has  not 
made  a  bequest  of  the  stock  Itself  to  the  ap- 
pellants. On  the  contrary,  he  has  given 
them  only  the  'Income'  of  it  for  life.  Their 
interests  commenced  after  the  death  of  the 
testator.  They  hare  no  right  whatever  to 
dalm  the  'income'  which  bad  accumulated 
before  his  death.  If  they  may  go  bock  of 
that  event,  for  a  single  day,  to  seize  upon  'in- 
come, rents,  or  interest'  which  had  accumulat- 
ed in  his  Lifetime,  they  may  ransack  the 
transactions  of  his  whole  life,  and  end  by 
showing  that  his  whole  fortune  consisted  of 
'rents,  interest,  and  Income,'  arising  from  a 
very  small  capital,  which  has  since  been  lost. 
It  is  equally  clear  that  the  prt^ts  arising 
since  the  death  of  the  testator  are  'Income,' 
within  the  meaning  of  the  will,  and  should 
be  distributed  among  the  appellants.  These 
profits  amounted,  at  the  time  of  the  issue  of 
new  certificates  of  stock,  to  the  sum  of  $40,- 
500,  exclusive  of  the  current  semiannual  divi- 
dends which  had  been  previously  declared 
and  paid.  That  sum  is  the  rightful  prop- 
erty of  the  appellants.  The  managMS  might 
withhold  the  distribution  of  it  for  a  time,  for 
reasons  beneficial  to  the  Interests  of  the  par- 
ties entitled;  but  they  could  not,  by  any 
form  of  procedure  whatever,  deprive  the 
owners  of  It,  and  give  it  to  others  not  enti- 
tled. The  omission  to  distribute  it  semian- 
nually, as  it  accumulated,  makes  no  change 
In  its  ownership.  The  distribution  of  It 
among  the  stockholders  in  the  form  of  new 
certificates  has  no  effect  whatever  upon  the 
equitable  right  to  it."  28  Pa.  St.  374.  The 
controlling  principles  underlying  this  de- 
cision have  been  recognized  in  other  cases  In 
the  same  state  (\Viltt)ank's  Appeal,  64  Pa. 
St  256;  Biddle's  Appeal,  99  Pa.  St  282;  Vin- 
ton's Appeal,  Id.  440;  Smith's  Estate,  140 
Pa.  St  344,  21  Atl.  438);  also,  in  Kentucky 
<Hlte  V.  Hlte,  93  Ky.  257,  20  S.  W.  778);  in 
Maryland  (Thomas  v.  Gregg,  78  Md.  545,  28 
Atl.  565);  la  New  Hampshire  (Lord  v. 
Brooks,  52  N.  H.  72;  Peirce  v.  Burroughs,  58 
N.  H.  302);  in  New  Jersey  (Van  Doren  v. 
Olden,  19  N.  J.  Eq.  176;  Ashhurst  v.  Field's 
Adm'r,  26  N.  J.  Eq.  11;  Van  Blarcom  v.  Da- 
ger,  81  N.  J.  Bq.  793);  and  in  South  Carolina 
(Cobb  V.  Fant,  14  S.  B.  959).  In  the  Ken- 
tacky  ease,  which  waa  decided  in  1892,  the 


court  said:  "Since  the  testator's  death,  cer- 
tain stock  dividends,  based  upon  earnings 
and  profits,  have  been  declared  upon  some  of 
the  stocks.  It  is  claimed  by  the  remainder- 
men that  they  belong  to  the  principal  of  the 
estate,  while  the  life  tenants  assert  they  are 
entitled  to  them  as  income.  The  question  la 
beset  with  difficulties.  It  is  urged  by  the 
former  that  the  mere  declaration  as  'a  stock 
dividend'  by  the  company  is  conclusive  In 
thebr  favor;  that,  being  stock,  it  must  be 
treated  as  a  part  of  the  capital;  and  that  the 
conclusion  of  the  company  to  turn  all  their 
profits  Into  capital  is  a  matter  in  Its  discre- 
tion, and  conclusive  upon  the  courts.  As  be- 
tween the  comi)any  and  the  shareholder,  the 
action  of  the  directors  in  determining  wheth- 
er the  earnings  shall  be  capitalized  In  stock 
dividends,  or  paid  out  in  cash,  is  conclusive; 
but  when  once  declared,  although  in  the 
form  of  stock,  it  is  the  province  of  the  law 
to  determine  whether  they  belong  to  the  cor- 
pus of  an  estate,  and  are  to  benefit  the  re- 
mainder-man, or  whether  they  shall  go  to  the 
life  tenant  as  income.  •  •  •  AVhere  a  div- 
idend, although  declared  in  stock,  is  based 
upon  the  earnings  of  the  company,  it  Is  in 
reality,  whether  called  by  one  name  or  an- 
other, the  Income  of  the  capital  Invested  in 
it  It  is  but  a  mode  of  distributing  the  prof- 
It  If  it  be  not  Income,  what  is  it?  If  It  U, 
then  it  is  rightfully  and  equitably  the  prop- 
erty of  the  life  tenant  If  it  be  really  profit, 
then  he  should  have  it  whether  paid  in  stock 
or  money."  93  Ky.  264-266,  20  S.  W.  779.  It 
should  be  noted  that  It  la  stated  in  another 
part  of  this  opinion  (page  265,  93  Ky.,  and 
page  779,  20  S.  W.),  contrary  to  the  rule  an- 
nounced in  Earp's  Appeal,  that  "dividends, 
whether  of  stock  or  payable  in  money,  are 
nonapportionable,  and  must  be  considered  as 
accruing  In  their  entirety  as  of  the  date  when 
they  are  declared."  Otherwise  the  two  cases 
are  in  full  accord.  The  Maryland  case  is  the 
latest  one  we  have  seen,  having  been  decid- 
ed In  1804.  As  well  presented  in  the  sylla- 
bus. It  Is  as  follows:  "A  testator  bequeathed 
in  trust,  for  the  sole  and  separate  use  and 
benefit  of  his  daughters  during  their  lives, 
and  at  their  death  to  their  issue,  stock  In  a 
railroad  company  which,  after  the  death  of 
the  testator,  which  occurred  on  the  11th  of 
February,  1890,  passed  a  resolution  reciting 
that  for  the  three  fiscal  years  ending  30th  of 
September,  1891,  the  net  earnings  of  the  com- 
pany had  amounted  to  a  specified  sum;  that 
they  had  been  used,  among  other  things,  for 
the  permanent  improvement  of  the  railway, 
and  for  new  cMistnictioa;  and  that,  there- 
fore, a  dividend  of  twenty  per  cent,  be  de- 
clared for  said  period,  'payable  in  common 
stock  of  the  company.'  Held,  that  the  divi- 
dend was  income,  and  not  capital,  and  the 
daughters  were  entitled  to  that  earned  after 
the  death  of  the  testator."  78  Md.  545  (28 
Atl.  665). 

Most  of  ttie  late  text  writers  who  have  con- 
sidered the  subject  lend  the  weight  of  their 
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approval  to  the  rule  laid  down  In  the  case  of 
Barp'B  Appeal,  supra,  some  of  them  charac- 
terizing It  as  the  Pennsylvanlan  or  American 
role,  as  contradistinguished  from  the  rule  of 
MInot  T.  Paine,  09  Mass.  101,  which  is  some- 
times called  the  Massachusetts  rule.  1  Mor^ 
Priv.  Corp.  {  468;  1  SpeU.  Prlr.  CJorp.  i 
457,  note  2;  1  Cools,  Stocli,  Stockh.  &  Corp. 
Law,  i  554;  2  Beach,  Priv.  Corp.  i  600; 
2  Thomp.  Corp.  {  2102.  Mr.  Thompson  says, 
In  the  section  cited,  that  "Instead  of  at- 
tempting to  lay  down  a  hard  and  fast  rule 
on  the  subject,  which  shall  be  applicable 
to  all  cases,— and  herein  lies  the  chief  mis- 
take which  the  courts  have  made  In  dealing 
with  it,— It  should  be  determined  upon  the 
consideration  of  the  actual  nature  of  the  diT- 
idend  In  each  particular  case."  We  under- 
stand that  what  is  called  the  Pennsylvania 
rule  requires  a  "consideration  of  the  actual 
nature  of  the  dividend  in  each  particular 
case,"  and  hence  that  this  author,  by  this 
language,  approves  that  rule.  In  criticism  of 
the  Massachusetts  rule,  he  says:  "The  Mas- 
sachusetts doctrine  seems  to  be  a  rule  of 
mere  convenience,  and  not  a  rule  of  justice. 
It  loses  sight  of  the  real  question  under  con- 
sideration, what  is  capital  of  the  estate  dis- 
posed of  by  the  will,  and  not  what  Is  capital 
of  the  corporation;  and  It  goes  entirely  be- 
yond tenable  ground  where  It  allows  this 
question  to  be  determined,  not  by  the  Judi- 
cial courts,  upon  a  view  of  the  real  sub- 
stance of  the  case,  but  by  a  board  of  direct- 
ors,—that  Is,  by  a  committee  of  perscMis  en- 
tirely foreign  to  the  will,— in  passing  a  res- 
olution declaring  a  dividend."     Id.  !  2222. 

Affirm  the  decree  of  the  court  of  chancery 
appeals,  and  direct  the  delivery  of  the  stock 
dividends  to  the  complainant 


RUSSELL,  Sheriff,  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     May  8, 
1896.) 
Court  of  Ckimin'al  Apprals— Jubisoiotion. 
The  court  of  criminal  appeals,  havintr  no 
appellate  jurisdiction  save  in  criminal  causes 
(Const,  art  6,  {  5),  has  no  jurisdiction  of  an  ap- 
peal from  a  judgment  rendered  on  a  motion  by 
a  district  attorney,  against  a  sheriff  and   the 
sureties  on  his  bond,  to  require  t)ie  payment  to 
a   certain   county   of  money   collected   by   the 
sheriff  on  execution  to  satisfy  a  forfeited  re- 
cognizance, and  paid  by  him  to  another  coun- 
ty. 

Appeal  from  district  court.  Mason  county; 
W.  M.  Allison,  Judge. 

Proceeding  by  the  state  against  R.  K.  Rus- 
sell, sheriff  of  Menard  county,  on  his  official 
bond.  From  the  Judgment,  said  Russell  ap- 
peals.   Dismissed. 

A.  W.  MooTstmd  and  Marshall  Fulton,  for 
appellant  J.  T.  Stapleton,  Dist  Atty.,  for 
the  State. 

DAVIDSON,  J.  Une  TreadweU  was  In- 
dicted in  Menard  county.    The  cause  was,  on 


change  of  venue,  sent  to  Mason  county, 
where  his  recognizance  was  forfeited,  and 
final  Judgment  ultimately  rendered.  ISxecn- 
tlon  issued  to  Menard  coimty,  and  the  full 
amutmt  called  for  was  collected.  The  sher- 
iff, after  satisfying  costs,  etc.,  paid  the  re- 
mainder to  the  treasurer  of  Menard  county. 
Motion  was  made  by  ttte  district  attorney 
against  the  sheriff  and  the  sureties  on  hl5 
bond  in  Mason  county,  and  he  was  ordered  ts 
pay  over  said  money  in  said  county,  and 
Judgment  entered  to  that  effect;  bence  this 
appeal. 

The  question  at  Issue  in  the  trial  court  was, 
which  county,  Menard  or  Mason,  was  entitled 
to  the  money  collected  on  the  execution? 
Motion  Is  here  made  to  dismiss  this  appeal, 
because  this  is  a  civil,  and  not  a  criminal, 
action.  As  before  stated,  this  Is  a  contest 
over  money  collected  under  execution.  This 
Is  not  a  criminal  action,  as  we  understand 
that  term.  "A  criminal  action,"  as  used  in 
this  Code,  means  the  whole  and  any  part  of 
the  procedure  which  the  law  provides  tot 
bringing  offenders  to  Justice;  and  the  t»ms 
"prosecution,"  "criminal  prosecntion,"  "acco- 
sation,"  and  "criminal  accusation*'  are  used 
in  the  same  sense.  Pen.  Code,  art  26.  "An 
offense  is  an  act  or  omission  forbidden  br 
positlve  law,  and  to  which  la  annexed,  on 
conviction,  any  punishment  prescribed  in  tliis 
Code."  Pen.  Code,  art  53.  And  these  "of- 
fenses are  divided  Into  felonies  and  misde- 
meanors." Pen.  Code,  art.  54.  A  suit  over 
money  collected  by  virtue  of  an  execntion  is- 
sued by  authority  of  a  Judgment  final,  on  t 
forfeited  recognizance,  is  not  a  criminal  ac- 
tion In  this  state.  Under  the  constitution  (ar- 
ticle 5,  i  5),  this  court  has  no  appellate  Juris- 
diction save  in  criminal  causes;  hence  none  in 
this  case.    The  appeal  is  dismissed. 


B3VANS  V.  BENTLBT  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Jan.  90, 

1895.) 

Appeal— Kbbbari  NO. 

Where  a  Judgment  as  modified  on  appeal, 

allows  a  plaintiff  ail  she  is  entitled  to  under  the 

allegations  of  her  petition,  and  neither  putr 

aslis  that  the  cause  be  remanded,  a  rehearing 

will  not  be  granted  her  on  the  ground  that  tlie 

special  verdict  did  not  find  the  facta  on  wliicli 

the  judgment  as  modified,  rests. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  29  S.  W.  497. 

HEAD,  J.  It  Is  contended  that  we  ered 
in  reforming  the  Judgment  of  the  court  be- 
low, because  the  question  as  to  whether  or  not 
Mrs.  Bentley  liad  abandoned  her  contract  of 
purchase  was  neither  passed  upon  in  that 
court,  nor  assigned  as  »ror  in  this  court 
Waiving  the  question  as  to  whether  or  not 
the  seventeenth  assignment  of  error,  copied 
on  page  54  of  plaintiff  In  error's  brief,  is  luffi- 
cient  to  present  the  issue  in  this  court  '*< 
have  concluded  that  the  Judgment  lendeied 
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by  na  Is  as  favorable  to  defendants  In  error 
as  they  were  entitled  to  under  the  allegations 
of  their  petition;  and  tbey  are  therefore  in 
DO  position  to  complain,  even  if  it  be  conced- 
ed tbat  tbe  special  verdict  did  not  directly  find 
the  facts  upon  which  our  decision  is  made  to 
rest.  From  defendants  in  error's  petition,  it 
will  appear  tbat  their  suit  Is  one  in  equity  to 
recover  from  their  vendor  the  amount  for 
which  It  is  alleged  he  had  sold  their  land 
above  what  was  due  him  from  them  there- 
on. It  is  alleged  that  the  original  sale  by 
Evans  to  the  plaintiffs  was  made  In  August, 
1874;  that  the  purchase  price  was  1725,  of 
which  $500  was  paid  In  cash,  and  a  note  for 
^225,  payable  In  six  months,  was  executed 
for  the  remainder;  that  the  vendor  express- 
ly reserved  a  Hen  in  the  deed  to  secure  this 
defMTed  payment;  that  in  1878,  this  note  be- 
ing still  unpaid,  the  vendor  instituted  suit 
thereon,  and  attempted  to  foreclose  bis  lien, 
but  failed  to  make  the  wife.  In  whose  name 
the  deed  was  made,  a  party  to  the  suit;  that 
this  suit  was  prosecuted  to  Judgment  against 
the  husband,  and  tbe  lot  was  sold  thereun- 
der during  that  year  (1878),  and  at  this  sale 
the  original  vendor  became  the  purchaser; 
tbat  In  1884  tbe  vendor  resold  tbe  land  as  his 
own  (it  in  tbe  meantime  having  greatly  en- 
hanced in  value)  for  tbe  sum  of  $5,5(X);  that 
in  1891  this  suit  was  Instituted  by  the  vendee 
(who  Is  not  shown  to  have  made  any  effort 
for  14  years  to  pay  the  amount  promised  by 
her)  to  recover  the  balance  of  this  $5,500  and 
Interest,  after  deducting  the  amount  due  on 
her  note,  basing  her  right  upon  the  ground 
that  she  was  not  made  a  party  with  her  hus- 
band in  the  foreclosure  suit  brought  by  the 
vendor.  We  are  of  opinion  that  this  petition 
does  not  make  a  case  in  equity  which  entitles 
the  vendee  to  recover  of  the  holder  of  the 
superior  title  tbe  enhanced  value  for  which  be 
had  sold  this  lot,  and  doubt  If  it  stated  facts 
which  entitled  her  to  recover  even  her  cash 
payment,  for  which  we  gave  her  Judgment 
with  interest;  and  therefore,  no  matter  what 
the  verdict  may  have  been,  she  should  not 
have  been  given  Judgmeiit  for  more  than  she 
was  entitled  to  receive  under  her  allegations. 
Plaintiff  In  error  does  not  complain  of  tbe 
Judgment  rendered  by  us,  and  we  think  de- 
fendants to  error  recovered  all.  If  not  more 
than,  they  are  entitled  to;  and,  while,  it 
might  have  been  more  regular  for  us  to  have 
remanded  the  cause,  we  see  no  good  to  be  ac- 
complished thereby,  and,  as  neither  of  the 
parties  ask  that  this  be  done,  tbe  motion  for 
rehearing  will  be  refused.    Refused. 


UNION  ELEVATOR  CO.  et  al.  v.  KANSAS 

CITY  SUBURBAN  BELT  RY.  CO. 
(Supreme  Court  of  Missouri.     July  15,  1896.) 

BHtltmT     DOMAIW— COMPKNSATIO!! — Lbvbbs— Ex- 
PRRT  TeSTIMOST. 

1.  Where  three  blocks  are  used  In  connec- 
tion with  an  elevator,  for  one  common  purpose 


and  as  one  property,  and  the  elevator  cannot 
be  operated  successfully  without  the  use  of  all 
of  the  blocks,  two  of  which  are  used  for  stor- 
ing cars,  in  estimating  the  damages  for  the  ap- 
propriation of  a  portion  of  one  block  for  the 
right  of  way  for  a  railway,  it  is  proper  to  es- 
timate the  damages  to  the  property  as  a  wtiole, 
though  the  blocks  are  separated  by  streets 
across  which  the  owner  has  laid  tracks  without 
permission  of  the  city.    33  S.  W.  926,  affirmed. 

2.  An  elevator  company  laid  a  track  on  a 
public  levee  to  connect  its  elevator  with  a 
railroad.  Besides  using  this  track  as  a  connec- 
tion, it  placed  thereon  a  number  of  cars  at  a 
time,  and  pulled  them  back  and  forward  as 
occasion  required.  The  track  of  another  rail- 
road being  laid  across  such  connecting  track 
did  not  interfere  with  its  use  for  connecting 
purposes,  but  only  with  standing  and  shifting 
cars  thereon.  Held  that,  the  elevator  company 
not  having  the  right  to  shift  and  stand  cars  on 
such  connecting  track,  even  if  it  had  the  right 
to  moke  the  connection  on  the  levee,  it  wos  er- 
ror to  give  the  misleading  instruction  that  the 
elevator  company  could  recover  for  the  inter- 
ference of  the  other  railroad,  so  far  as  it  af- 
fected the  working  capacity  of  the  elevator 
as  to  loading  and  unloading  cars  in  a  speedy, 
reasonable,  usual,  and  proper  way. 

3.  The  right  of  an  elevator  company,  if  any, 
given  it  by  deed,  to  cross  a  public  levee  with  a 
railroad  track,  not  being  exclusive,  the  crossing 
of  such  track  by  a  railroad  is  not,  as  to  the 
elevator  company,  a  taking  or  damaging  of  pri- 
vate property. 

4.  An  elevator  company,  by  laying  a  track 
on  a  pnblic  levee  to  connect  with  a  railroad, 
and  by  using  the  same  10  to  14  years,  does  nbt 
exercise  such  an  exclusive  and  adverse  use  as 
to  confer  on  it  the  exclusive  right  to  the  part 
of  the  levee  occupied  by  the  track. 

6.  Though  it  Is  the  better  rule  that,  on  the 
question  of  damages  from  the  construction  of  a 
railroad,  witnesses  should  only  state  the  facts, 
and  leave  entirely  to  the  Jury  the  question  of 
the  amount  of  damages,  still  it  is  not  reversible 
error  to  allow  witnesses  to  testify  to  the 
amount.    33  S.  W.  926,  modified. 

6.  Residents  of  a  city,  testifying  that  they  are 
acquainted  with  property  therein,  across  which 
a  railroad  has  been  constructed,  and  know  its 
value,  are  qualified  to  testify  as  experts  in  an 
action  for  damages  by  reason  of  such  construc- 
tion.   33  S.  W.  926,  affirmed. 

On  rehearing.    Modified. 

For  former  opinion,  see  33  S.  W.  926. 

BURGESS,  J.  The  court,  over  defendant's 
objection  and  exception,  Instructed  the  Jury 
as  follows:  "(1)  While  defendant  had  the 
right  to  construct— to  the  manner  in  which  It 
was  constructed— Its  railroad  across  block  1, 
and  over  the  railroad  track  connecthig  the  ele- 
vator and  the  railroad  running  along  and 
near  the  river  banli,  yet  It  became  liable  for 
the  damages,  If  any,  It  caused  to  the  property 
and  Interests  of  the  plaintiffs  by  reason  of  so 
doing;  and  in  this  case  you  will  estimate  the 
plaintiffs'  damages,  if  any,  In  this  way:  First 
By  allowing  them  the  actual  market  value  of 
that  portion  of  block  1  which  was  actually 
taken  and  appropriated  by  defendant  for  rail- 
road purposes.  Second.  The  depreciation,  If 
any,  in  the  value  of  the  remaining  portion  of 
block  1  after  the  taking  of  that  portion  appro- 
priated by  defendant  for  railroad  purposes, 
provided  block  1  was  separate  from,  and  not 
used  and  occupied  as  a  part  of,  a  whole  ele- 
vator property  on  blocks  1,  3,  and  7.    But  If 
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blocks  1,  3,  and  7  were  used  and  occupied  as 
an  entirety,  and  as  a  whole  elevator  property, 
then  plaintiffs  are  entitled,  in  addition  to  the 
land  taken,  to  the  depreciation,  If  any,  In  the 
value  of  the  entire  elevator  property  on  blocks 
1,  3.  and  7  remaining  after  the  appropriation 
of  said  part  of  block  1,  caused  by  the  taking 
of  the  portion  of  block  1,  considering  the  man- 
ner In  which  the  defendant's  railroad  was 
constructed  thereon.  Third.  If  blocks  1, 
3,  and  7  were  used  and  occupied  as  an  en- 
tirety, and  as  a  whole  elevator  property;  If 
connected  therewith  was  a  connecting  rail- 
road track,  running  from  a  track  at  the  east- 
erly side  of  the  elevator  to  the  railroad  track 
running  along  and  near  the  river  bank;  If  such 
connecting  track  was  a  valuable  right  to  con- 
nect with,  and  necessary  to  the  use  of,  the 
elevator  property  situated  on  blocks  1,  3,  and 
7;  If  defendant's  railroad  crossed  such  con- 
necting track  on  the  land  called  'Levee'  in 
such  a  manner  as  to  diminish  the  working 
capacity  of  the  elevator  In  a  proper,  speedy, 
usual,  and  reasonable  way  In  loading  and  un- 
loading cars,  and  thereby  depreciated  the 
value  of  the  entire  elevator  property  on  blocks 
1,  3,  and  7  In  a  sum  additional  to  any  that 
might  be  found  under  the  circumstances  men- 
tioned In  paragraph  2  hereof,  and  the  manner 
Ih  which  the  defendant's  road  was  construct- 
«d  on  block  1  prevented  plaintiffs  making  a 
reasonable,  practicable  connection  with  the 
track  running  along  and  near  the  river  bank, 
— then  plaintiffs  are  entitled  to  the  amount  of 
such  further  depreciation,  and  from  tbe  total 
'damages.  If  any,  defendant  is  entitled  to  have 
deducted  the  special  and  peculiar  bene&ts,  If 
any,  to  the  elevator  property  on  bloclcs  1,  3, 
and  7,  caused  by  the  construction  of  defend- 
ant's road  in  the  manner  in  which  It  was  con- 
structed; and  the  plaintiffs'  damage,  if  any, 
cannot  exceed  the  sum  of  fifty  thousand  dol- 
lars. (2)  The  facilities.  If  any,  for  the  trans- 
portation of  grain  from  the  property,  and  a 
railroad  connection,  if  any,  with  the  devator, 
and  facilities  therefor,  if  any,  were  property 
rights  which  belonged  to  the  plaintiffs;  and  If 
«ither  was  injured  by  the  construction  of  de- 
fendant's railroad  over  block  1,  If  blocks  1,  3, 
and  7  were  used  and  occupied  as  a  whole,  this 
would  be  a  damage  to  the  remaining  prop- 
erty, for  which  plaintiffs  should  be  compen- 
sated, in  ascertaining  the  damages,  if  any.  In 
the  circumstances  mentioned  In  parag;raphs  2 
and  3  of  the  foregoing  Instruction  No.  1.  (3) 
While  it  is  true  that  If  the  railroad  crossing 
made  by  defendant  over  what,  in  these  In- 
structions, has  been  called  the  'Connecting 
Track,'  damaged  the  interests  of  plaintiffs  in 
the  elevator  property,  the  cost  of  making  any 
feasonable,  practicable  change  of  the  crossing 
and  connection,  to  the  extent  It  would  lessen 
such  damage,  would  measure  the  damage.  If 
any,  for  the  crossing,  yet  if  a  change  of  such 
connection  was  not  reasonably  practicable 
and  reasonably  sufficient,  or  If  such  change 
would  not  have  lessened  the  damage,  then  the 
damage,  if  any,  on  account  of  the  croHdqg. 


should  be  measured  by  the  dcpicclatton.  If 
any,  caused  thereby  in  the  value  of  the  prop- 
er^ on  blocks  1,  3,  and  7  by  diminishing  the 
working  capacity  of  the  elevator  in  loading 
and  unloading  can  In  a  proper,  speedy,  usual, 
and  reasonable  way,  it  It  did  so,  and  it  these 
blocks  were  used  and  occupied  as  a  whole 
property.  (4)  In  considering  the  question  of 
values,  benefits,  and  depreciation  In  values, 
If  any,  the  Jury  will  consider  them  as  of  April 
11,  1892,  and  consider  any  use  to  which  the 
property  was  actually  put,  and  to  which  it 
was  naturally  adapted.  The  word  *va]ue,'  as 
used  in  these  instructions,  means  the  fair 
market  value  as  shown  by  the  evidence." 

Among  other  instructions  given  on  behalf 
of  defendant  were  the  following:  "(8)  The 
court  instructs  the  Jury  that  there  la  no  evi- 
dence showing  that  the  plaintiffs  had  any 
right  to  use  the  trade  of  the  Missouri  Pacific 
Railroad  Company,  which  Ilea  north  of  the 
defendant  company's  track,  for  storing  or 
standing  cars  upon.  (9)  The  court  Instmcts 
the  Jury  that  the  building,  construction,  and 
operation  of  the  defendant  railroad  company's 
trade  and  road,  and  the  crosshig  by  defendant 
company  with  Its  track  and  road,  over  the 
switch  running  from  the  north  side  of  the 
Union  Elevator  to  the  Missouri  Pacific  track 
on  the  north  of  defendant's  track  and  road, 
does  not  in  any  wise  Interfere  with  nor  de- 
prive plaintiffs  of  any  rights  or  benefits  which 
they  have  or  had  under  and  by  virtue  of  the 
contract  introduced  In  evidence  betweoi  Ker- 
sey Coates  and  C.  Q.  Hopkins,  executor  <tf 
the  will  of  W.  D.  Hopkins,  deceased,  to  the 
Missouri  Pacific  Railroad  Company,  under 
date  29th  of  March,  1876,  and  which  has  been 
identified  and  marked  'Exhibit  T.'  " 

The  following  Instructions  asked  by  defend- 
ant were  refused,  and  exceptions  duly  saved: 
"{1(^  The  court  histructs  the  Jury  that  in  de- 
termining what.  If  any,  damages  yon  will  al- 
low the  plaintiffs,  you  cannot  take  into  cou- 
slderation  the  fact  that  the  defendant  com- 
pany crosses  the  switch  running  from  the 
Missouri  Pacific  tra<Ot  in  the  southwesterly  di- 
rection through  the  north  side  of  the  Union 
Elevator,  and  you  cannot  allow  plaintiffs  any 
sum  or  amount  on  account  thereof.  (11) 
The  court  Instructs  the  Jury  that  the  plain- 
tiffs have  not  shown  by  any  evidence  any 
right  to  connect  any  railroad  tracks,  spurs, 
or  switches  with  the  Missouri  Pacific  Railway 
Company's  track  on  or  across  the  northeast 
corner  of  block  1.  (12)  The  court  instmcts 
the  Jury  that  there  is  no  evidence  showing 
that  plaintiffs  have  any  right  to  conatmct, 
maintain,  or  opiate  any  spur,  switches,  or 
railroad  tracks  over,  across,  or  upon  that  part 
or  parcel  of  land  marked  and  designated  on 
the  plat  as  'Levee,'  except  that  they  have 
the  right  to  run  out  from  the  north  side  of 
block  1,  a  short  distance  east  of  the  north- 
west comw  of  said  block,  over  on  the  edge 
of  the  levee,  and  run  a  short  distance  east 
on  the  south  side  of  the  levee;  thettoe  cross- 
ing back,  and  retnmiag  again  to  block  1,— 
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as  Bbown  by  the  red  [shaded]  strip  witli 
blue  line  tbrongb  the  center  upon  the  plat 
contained  In  the  abstract,  and  Introduced  In 
eyldence,  and  being  the  plat  referred  to  In 
the  deed  which  conveyed  block  1  from  Coates 
&  Hopkins  to  the  Union  Elevator  Company. 
(13)  The  court  Instructs  the  jury  that  In  de- 
termining the  amount.  If  any,  you  will  allow 
plaintiffs,  you  cannot  take  Into  consideration 
any  damage,  U  any  there  be,  which  may  have 
been  done  to  the  elevator  business,  or  to 
blocks  3  and  7,  or  either  of  them,  nor  to 
any  buildings  or  property  situated  on  said 
blocks  3  and  7,  or  dther  of  them,  but  your 
Inquiry  must  be  confined  to  block  1.  (14) 
The  court  Instructs  the  Jtiry  that  In  detw- 
mlnlng  what.  If  any,  damages  you  should 
allow  the  plalntlfDs,  you  will  first  determine 
the  market  value  of  the  land  actually  taken, 
on  the  11th  day  of  April,  1892,  and  you  should 
also  determine  what.  If  any,  damages  were 
done  to  the  remainder  of  block  1  by  reason  of 
the  taking  and  appropriation  of  the  land  taken, 
and  add  that  damage.  If  any  there  be,  to  the 
market  value  of  the  land  taken;  and  from 
this  you  should  deduct  the  value  of  any  pe- 
culiar or  especial  benefits.  If  any  there  be, 
which  the  property  In  question  derives  from 
the  location  and  construction  of  the  defendant 
company's  railroad,  and  If  the  value  of  the 
land  taken,  and  damages,  if  any  there  be,  to 
the  remainder  of  block  1,  exceed  the  amount 
or  value  of  the  peculiar  benefits,  if  any, 
which  the  property  receives  from  defendant 
company's  line  of  road,  then  such  difference 
will  be  the  amount  plaintiffs  are  entitled  to 
recover;  and  if  the  peculiar  benefits.  If  any, 
which  inure  to  the  property  are  equal  to  or 
exceed  the  amount  of  the  value  of  the  land 
taken  plus  the  amount  of  the  damages  sus- 
tained by  reason  of  the  taking.  If  any  there 
be,  then  plaintiffs  will  not  be  entitled  to  re- 
cover anything,  and  your  verdict  should  be 
for  the  defendant  (15)  The  tourt  instructs 
the  jury  that  In  estimating  the  amount  of 
plaintiff's  damages,  If  any,  you  cannot  take 
into  consideration,  or  allow  anything  on  ac- 
count of,  any  Interference,  if  any  there  be, 
of  hauling,  handling,  or  moving  of  caia  upon 
the  Missouri  Pacific  track  north  of  the  de- 
fendant company's  track." 

The  court,  of  its  own  motion,  over  the  ob- 
jection and  exception  of  defendant,  instructed 
the  Jury  as  follows:  "(1)  Tjie  court  Instructs 
the  jury  that  in  estimating  the  amount  of 
plaintiffs'  damages,  if  any,  you  cannot  take 
into  consideration,  nor  allow  anything  on  ac- 
count of,  any  interference,  if  any  there  be, 
of  handling,  hauling,  or  moving  of  cars  upmi 
the  Missouri  Pacific  track,  north  of  the  de- 
fendant company's  track,  except  so  far  as 
such  Interference  may  affect  the  working 
capacity  of  the  elevator,  as  to  loading  and 
unloading  cars  in  a  speedy,  reasonable,  usual, 
and  proper  way,  and  In  that  way  reduces  its 
market  value." 

Defendant's  first  contention  Is  that  blocks 
1,  3,  and  7,  being  s^wrated  by  public  streets, 
•  ■«i.«68.w.no  16—68 


nrp  soiKtmte  tracts,  and,  plaintiffs'  occupation 
of  Iloiiklns  HirtH*t  being  without  authority,  it 
was  uiUawrul,  and  gave  them  no  right  to 
have  the  blocks  considered  as  one  tract. 
It  appeared  from  the  evidence  that  all  three 
of  the  blocks  of  land  in  question  were  used 
in  connection  with  the  elevator  for  one  com- 
mon purpose,  and  as  one  property,  and  that 
the  elevator  could  not  be  successfully  operated 
without  the  use  of  all  of  said  blocks.  Under 
such  circumstances,  the  jury  were  properly 
Instructed  to  estimate  the  damages  to  the 
property  as  a  whole,  notwithstanding  the 
blocks  were  separated  by  streets.  Where  a 
tract  of  land,  although  in  different  townships, 
ranges,  or  counties,  is  used  as  a  whole,  and  as 
one  entire  tract,  the  location  of  a  public  high- 
way through  It  has  not  the  effect  of  making 
or  dividing  it  into  separate  tracts.  Lewis, 
Bm.  Dom.  i  475;  Railway  Co.  v.  Merrill,  25 
Kan.  421.  So  it  has  been  held  that  Interven- 
ing streets  do  not,  under  the  circumstances 
which  exist  In  this  case,  have  the  effect  of 
dividing  the  land  into  separate  tracts.  Bridge 
Co.  V.  Schaubacher.  57  Mo.  582;  Sherwood 
V.  Railway  Co.,  21  Minn.  127;  Chrrie  v.  Rail- 
road Co.,  52  N.  J.  Law,  381,  20  Atl.  66.  No 
question  v/as  Involved  In  these  cases  as  to 
the  right  of  the  owners  of  the  lots  to  make 
use  of  the  alley  and  streets  in  connection  with 
the  use  of  the  lots,  in  which  respect  they 
differ  from  the  case  at  bar.  Counsel  for  de- 
fendant insist  that  the  cases  cited  are  predi- 
cated on  the  fact  that  the  owners  of  the  lots 
in  question  in  those  cases  owned  to  the  center 
of  the  alley  or  street,  while  in  this  case 
the  fee  of  the  streets  was  dedicated  to  the 
county  of  Jackson  in  tmst  for  the  pul)lic. 
Coates  &  Hopkins'  addition  to  the  city  was 
platted,  and  the  plat  filed  in  the  recorder's 
office  of'  said  county,  on  the  7th  day  of  Jan- 
uary, 1876.  By  It  Henning  and  Hopkins 
streets  were  dedicated  to  the  public,  and  the 
fee  therein  vested  in  the  city  for  public  pur- 
poses. Gen.  St  Mo.  1865,  c.  44,  i  8.  By 
that  statute  It  Is  not  meant  that  an  absolute 
fee  In  the  streets  is  vested  in  the  city,  with 
the  right  of  disposal  by  deed,  but  simply  the 
right  of  their  control  for  the  use  of  the  pub- 
lic. Whatever  may  be  the  ruling  in  other 
jmlsdlctions  under  similar  conditions,  the  law 
as  announced  In  this  state  Is  that  tjie  owner 
of  land  adjoining  a  street  or  alley  owns  the 
fee  to  the  center  of  such  street  or  alley,  as 
the  case  may  be,  subject  to  an  easement  in 
the  public.  Bridge  Co.  v.  Schaubacher,  su- 
pra; Snoddy  v.  Bolen,  122  Mo.  479,  24  S. 
W.  142,  and  25  S.  W.  932.  We  are  of  the 
opinion  that  plaintiff  showed  no  legal  right 
to  construct  its  tracks  across  the  streets,  or 
to  occupy  any  part  of  Hopkins  street  by 
buildings  or  tracks,  and  that  such  use  is  un- 
lawful; but  it  does  not  necessarily  follow 
that  defendant  can  escape  the  payment  of 
damages  to  the  property  as  a  whole  in  con- 
sequence of  the  want  of  authority  In  plain- 
tiffs to  occupy  Hopkins  street,  when.  In  the 
absence  of  such  occupancy,  there  would  be 
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no  connection  between  the  blocks,  and  no  con- 
tinuity of  use.  The  city  has  control  over  its 
streets,  and  may  sue  in  ejectment  for  land 
dedicated  for  a  street.  City  of  California  v. 
Howard,  78  Mo.  88;  McCarty  v.  Clark  Co., 
101  Mo.  179,  14  S.  W.  51.  The  defendant 
however,  occupies  a  different  position,  hav- 
ing no  Interest  in  the  streets  in  question  other 
than  that  which  is  enjoyed  by  the  general 
public.  The  city  may  never  complain  of  their 
Improper  use  by  plaintiffs,  and  defendant 
should  not  be  permitted  to  do  so.  It  Is  no 
part  of  defendant's  mission  to  protect  the 
streets  against  improper  uses,  nor  could  it 
properly  assert,  In  its  own  Interest,  rights 
possessed  by  the  city  which  It  may  not 
choose  to  Insist  upon.  The  manner  of  their 
occupation  was  before  the  jury,  and  doubt- 
less considered  by  them  in  passing  upon 
the  question  of  damages.  Defendant  should 
respond  In  damages  to  the  proi)erty  as  it 
was  when  it  appropriated  a  part  of  It,  and 
thereby  damaged  the  remainder,  and  not  as 
It  may  or  may  not  be  used  in  the  future. 

With  respect  to  the  right  of  plaintifFs  to 
use  the  track  of  the  Missouri  Pacific  Rail- 
road Company,  which  lies  north  of  the  de- 
fendant's track,  for  the  purpose  of  storing  or 
standing  cars  thereon,  they  showed  no  such 
right;  and  the  court  so  instructed  the  Jury, 
by  Instruction  No.  8  given  at  the  instance  of 
defendant.  And  by  defendant's  ninth  in- 
struction the  jury  were  told  the  building  of 
defendant's  track^deprived  plaintiffs  of  no 
right  under  the  contract  between  Coates  & 
Hopkins  and  the  Missouri  Pacific  Railway 
Company.  Yet,  by  instruction  No.  1  given  of 
its  own  motion,  the  court  told  the  jury  that 
"in  estimating  the  amount  of  the  plaintiffs' 
damages,  if  any,  you  cannot  take  into  con- 
sideration, nor  allow  anything  on  account  of, 
any  interference,  if  any  there  be,  of  handling, 
hauling,  or  moving  of  cars  upon  the  Missouri 
Pacific  track,  north  of  the  defendant  com- 
pany's track,  except  so  far  as  such  interfer- 
ence may  affect  the  working  capacity  of  the 
elevator  as  to  loading  and  unloading  cars  in 
a  speedy,  reasonable,  usual,  and  proper  way, 
and  in  that  way  reduces  Its  market  value." 
It  seems  that,  by  reason  of  the  erection  of 
the  elevated  railroad  structure  on  block  ], 
It  was  impossible  to  change  the  track  so  as 
to  make  a  connection  on  that  block;  hence 
their  most  convenient  connectlou  with  the 
Missouri  Pacific  track  was  on  the  levee,  at  a 
point  north  of  the  northern  terminus  of  Hop- 
kins street.  And  although  this  connection 
was  on  public  property,  and  without  author- 
ity, the  jury  were  authorized  by  the  instruc- 
tion given  by  the  court  of  its  own  motion  to 
consider  the  depreciation  in  value  caused  to 
Iiliiintiffs'  property  by  the  diminution  in  the 
working  capacity  of  the  elevator  in  a  proper, 
speedy,  usual,  and  reasonable  way  In  loading 
and  unloading  cars,  by  reason  of  the  inter- 
ference by  defendant's  road  in  the  handling 
and  moving  of  ears  by  plaintiffs  on  said 
tiucks.    This  was,  in  effect,  ruling  that,  while 


plaintiffs  were  not  entitled  to  damages  for 
the  Interference,  they  were  entitled  to  recov- 
er for  any  damages  fiowiug  to  iliem  by  rea- 
son of  such  interference.     The  court  bad  al- 
ready declared  that  there  was  no  eviUeuce 
showing  that  plaintiffs  had  any  right  to  use 
this  track  for  storing  or  standing  cars  upon 
it,  and  that  the  building  of  defendant's  track 
deprived  them  of  no  rights  under  the   con- 
tract between  Coates  &  Hopkins  and   the 
Alissouri  Pacific  Railway  Company;    and  it 
is  inconceivable  how  they  could  recover  in 
this  action  for  damages  flowing  from  an  act, 
when  they  could  not  recover  damages   oc- 
casioned by  the  act  itself.     The  levee  is  as 
much  public  property  as  the  streets,  is  of  the 
same  character,  and  Its  conveniences  and  in- 
convenieuces  are  shared  in  common  by  the 
public.     Upon  this  question  the  case  comes 
clearly   within  the  rule  announced  by   this 
court  in  Kansas  City,  St  J.  &  0.  B.  R.  Co. 
V.  St.  Joseph  Terminal  R.  Co.,  97  Mo.  457, 
10  S.  W.  826.     There  is  no  difference  in  prin- 
ciple.    This   case   is  clearly  distinguishable 
from  Railway  Co.  v.  McGrew,  104  Mo.  282, 
15  S.  W.  931.     In  that  case  the  defendant's 
coal    mine   was   connected   by   rail    with    a 
switch  of  the  Wabash  Railway  Company  on 
Its  own  land,  and  in  a  condemnatimi  proceed- 
ing by  the  plaintiff  for  right  of  way  this  con- 
nection was  interfered  with,  and  It  was  held 
to  be  a  valuable  property  right,  for  which 
defendant   should    be   compensated.     Under 
this  ruling,  plaintiffs'  facilities  to  connect  their 
track,  with  the  Missouri  Pacific  track  on  block 
1,  of  which  they  claim  to  have  been  deprived 
by  reason  of  the  elevated  construction  of  de- 
fendant on  its  road,  was  a  proper  subject  to 
be  considered  by  the  jury  in  estimating  the 
damages  to  which  pkintiffs  are  entitled,  but 
does  not  justify   the  contention  that   they 
were  entitled  to  damages  for  interference 
with  the  working  capacity  of  the  elevator  ui 
loading  and  unloading  cars,  in  consequence 
of  being  deprived  by  defendant  of  the  use  of 
the  Missouri  Pacific  track  for  shifting  and 
standing  cars  thereon.     The  right  to  connect 
on  the  levee,  ev^n  if  conceded,  did  not  confer 
the   right  to   shift  and  stand   cars   on   the 
track,    but   only    conferred   upon   them   the 
right  to  deliver  on  or  receive  cars  from  it 
Plaintiffs'  mode  of  utilizing  this  track   was 
by  having  placed  thereon  a  number  of  cars, 
and  by  pulling  them  backward  and  forward 
by  means  of  a  car  puller,  as  occasion  might 
require,— a  different  use  than  that  made  of 
the  track  to  switch  cars  upon  to  and  from  the 
Missouri  Pacific  tracks.     It  seems  that  de- 
fendant's track  cut  off  one  or  two  car  lengths 
of  this  connecting  track,  which  in  no  way 
interfered   with  plaintiffs'  right  to   use   the 
I  track  for  connecting  purposes,  but  did  for 
standing  and  shlf  ting  cars  thereon.     The  in- 
terference by  defendant  in  so  far  as  standing 
and  shifting  cars  on  this  track  by  plaintiffs 
were  concerned,  was  not  an  element  of  dam- 
ages to  be  considered  by  the  jury;  and  plain- 
tiffs'  instructions,  and  especially   the  third 
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paragraph  of  their  first  Instractlon,  and  In- 
struction No.  1  given  by  the  court  of  its 
own  motion,  were.  In  the  language  used  in 
each  of  said  Instructions,  to  wit,  "diminish- 
ing the  worlcing  capacity  of  the  elevator  In  a 
proper,  speedy,  usual,  and  reasonable  way  In 
loiiding  and  unloading  cars,"  misleading,  and 
should  not  have  been  given.  In  Massachu- 
setts Cent  Ry.  Co.  v.  Boston,  C.  &  F.  R.  Co., 
121  Mass.  124,  the  damages  claimed  were  not 
for  any  change  required  In  the  condition  of 
the  land  of  the  complaining  company,  or  In 
the  structures  thereon,  but  for  the  expenses 
of  maintaining  a  flagman  alleged  to  be  neces- 
sary to  guard  against  the  greater  liability  to 
accidents,  and  it  was  held  that  it  was  not 
entitled  to  damages  for  the  Interruption  and 
inconvenience  occasioned  to  its  business  by 
reason  of  the  construction  of  a  diagonal  road. 
The  use  of  the  traxdc  in  question  for  standing 
and  shifting  cars  thereon  might  l>e  dispensed 
with  at  any  time,  and  could  not,  in  any 
event,  affect  the  measure  of  damages  In  a 
case  of  this  character. 

Plaintiffs  claim  the  right  to  use  the  levee 
for  a  connection  with  the  Missouri  Pacific 
Railroad  by  virtue  of  a  deed  from  Coates 
and  the  executor  of  Hopkins  to  the  Union 
Elevator  Company  dated  August  1,  1876. 
In  platting  the  addition,  Coates  &  Hopkins 
reserved  to  the  Missouri  River,  Ft  Scott  & 
Gulf  Railroad  Company  the  right  to  main- 
tain and  operate  a  railroad  track  with 
switches  from  the  same  along  and  over 
Railroad  street,  and  to  themselves  the  right 
to  lay,  or  cause  to  be  laid,  and  permit  and 
grant  to  any  railroad  company  or  companies 
or  individuals  the  right  to  lay,  maintain,  and 
operate,  one  or  more  railroad  tracks  and 
switches  on,  over,  along,  and  across  the 
levee.  The  deed  from  Coates  &  Hopkins  to 
the  elevator  company  was  made  subject  to 
the  conditions  and  reservation  specified  in 
said  deed,  as  follows:  "The  right  to  lay, 
operate,  and  maintain  a  railroad  track  over 
and  across  a  strip  of  ground  thirteen  feet 
wide  in  block  one  of  said  Coates  &  Hopkins' 
addition,  and  on  land  In  part  north  of  said 
block  one  of  said  addition;  said  track  to  be 
laid  In  the  middle  of  the  said  strip  of  ground, 
as  indicated  by  a  line  marked  in  blue  ink 
npon  the  map  or  plat  hereto  attached,  which 
Is  hereby  made  a  part  hereof.  The  said 
middle  line  of  said  strip  of  ground  hereby 
granted  Is  more  particularly  described  as 
follows:  Beginning  at  a  point  twenty-three 
feet  south  of  the  northeast  corner  of  said 
block  one;  thence  north,  66  deg.  1  min.,  two 
hundred  and  thirty-five  and  four-tenths 
(235Vio)  feet;  thence,  on  a  12-deg.  curve, 
two  hundred  and  nine  and  four-tenths  feet, 
more  or  less,  to  the  west  line  of  said  block 
one.  Also,  the  right  to  lay,  operate,  and 
maintain  railroad  tracks  as  hereinafter  spe- 
cified upon  and  over  the  following  described 
strip  or  parcel  of  land  in  blocks  three  and 
seven  of  said  addition,  which  Is  hereby 
granted  to  said  party  of  the  second  part.  Its 


successors  and  assigns,  for  said  use,  to  wit: 
Beginning  at  a  point  in  said  block  three  on 
the  west  line  of  ground  owned  by  said  party 
of  the  second  part  and  upon  which  Its 
elevator  building  Is  erected,  said  point  being 
forty-one  feet  northerly  from  the  north  line 
of  Railroad  street,  on  the  west  line  of  said 
elevator  lot;  thence,  In  a  southwesterly  di- 
rection, on  a  12  deg.  10  mIn.  curve,  one  hun- 
dred and  fifty-six  and  four-tenths  feet  to  a 
point  thirteen  feet  north,  29  deg.  50  min. 
west,  from  the  north  line  of  said  Railroad 
street;  thence  westerly,  on  a  line  parallel 
with  the  north  line  of  Railroad  street,  and 

feet  distant  therefrom,  to  the  west 

line  of  said  block  three;  thence  southerly 
on  the  west  line  of  said  block  three  to  the 
north  line  of  said  Railroad  street;  thence 
easterly  on  said  north  line  of  said  street  to 
the  west  line  of  said  elevator  lot;  thence 
northerly  along  the  west  line  of  said  lot  to 
the  place  of  beginning.  And  it  Is  hereby 
agreed  and  understood  that  such  tracks  shall 
be  laid,  operated,  and  maintained  ov^  the 
last  above  described  strip  of  ground  as  fol- 
lows, to  wit:  One  to  be  a  continuation  of 
the  track  now  laid  over  and  across  the  south 
side  of  said  elevator  lot,  and  shall  be  laid 
as  Indicated  In  blue  Ink  upon  the  map  or 
plat  hereto  attached,  which  lines  Indicate  the 
rails  of  said  track.  Also,  the  right  to  lay, 
operate,  and  maintain  as  aforesaid  a  rail- 
road upon  and  over  a  strip  of  ground  thir- 
teen feet  in  width  off  the  south  side  of  said 
block  seven;  the  northerly  rail  of  said  track 
to  be  laid  not  nearer  than  four  feet  to  the 
north  line  of  said  strip  of  ground,  as  indi- 
cated upon  the  plat  attached  hereto.  And 
it  is  hereby  further  agreed  by  and  between 
the  parties  hereto  that  the  railroad  tracks 
now  laid  on  said  Railroad  street  shall  be  so 
changed  and  relald  as  to  make  them  con- 
form to  the  lines  designating  the  same  on 
said  plat:  provided,  however,  that  the  out- 
side of  the  south  rail  of  the  south  track 
shall  not  be  nearer  than  four  feet  to  the 
south  line  of  said  Railroad  street.  And  it 
Is  hereby  expressly  understood  that  all  of 
the  rights  and  privileges  herein  granted  are 
upon  the  express  condition  that  the  said 
party  of  the  first  part,  and  their  assigns, 
shall  at  all  times  have  the  right— which  said 
right  Is  a  further  consideration  of  this  grant 
—to  make  switch  connections  with  all  or  any 
of  the  tracks  aforesaid,  or  to  cross  any  of 
said  tracks  with  switches  or  tracks;  the 
meaning  and  Intent  hereof  being  that  the 
grounds  in  blocks  one,  three,  and  seven  of 
said  addition,  belonging  to  said  party  of  the 
first  part,  shall  hereafter  have  and  possess 
all  needed  railroad  facilities  to  accommodate 
all  such  business  as  may  hereafter  be  es- 
tablished thereon." 

At  the  time  of  the  execution  of  this  deed 
the  elevator  company  owned  the  250  feet  of 
block  3  upon  which  the  elevator  stands,  and 
Coates  &  Hopkins  the  remainder  of  said 
l)lock,  and  all  of  blocks  1  and  7.     The  reser- 
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vatlon  extends  no  further  than  to  give  the 
frrantors  and  their  assigns  the  right  to  cross 
and  connect  at  any  point  or  points  they 
might  see  proper  with  tracks  to  be  construct- 
ed by  the  elevator  company  upon  the  rights 
of  way  conveyed  by  said  deed.  Nothing 
said  in  the  deed  can  reasonably  be  construed 
as  conveying  a  right  of  way  over  the  levee, 
other  than  at  the  point  where  the  right  of 
way  leaves  the  north  side  of  block  1,  run- 
ning thence  along  the  levee,  returning  again 
to  said  block.  Nor  were  any  additional 
rights  passed  to  the  elevator  company  by 
the  deeds  from  Coates  and  wife  and  the 
heirs  of  Hopkins  to  the  company,  made  in 
18S2.  They  are  simply  quitclaim  deeds  to 
the  property,  the  title  to  which  had  already 
passed  from  Coates  &  Hopkins,  and  are  no 
broader  In  their  scope  and  meaning  than  the 
deed  made  August  1,  1876.  The  right  to  lay 
railroad  tracks  on  the  levee  was  not  appur- 
tenant to  said  blocks;  hence  no  such  right 
passed  by  either  of  said  deeds.  But  even  If 
the  right  did  pass  to  plaintiffs  by  said  deeds, 
or  in  any  other  way,  It  was  not  exclusive, 
and  defendant  having  acquired  a  similar 
right  from  the  heirs  of  Coates  &  Hopkins, 
by  deed  dated  April  4,  1892,  the  crossing  of 
plaintiffs'  track  on  the  levee  by  defendant's 
track  is  not  a  taking  or  damaging  of  private 
property,  within  the  meaning  of  article  2, 
i  21,  of  the  constitution.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.  v.  St.  Joseph  Terminal  R.  Co., 
supra;  Massachusetts  Cent.  B.  Co.  v.  Bos- 
ton, O.  &  F.  B.  Co.,  121  Mass.  124. 

But  It  is  asserted  that  it  is  "idle  to  say  that 
the  rule  which  applies  to  public  streets  Is  ap- 
plicable to  a  crossing  on  the  levee,  but  that  the 
case  is  precisely  the  same  as  If  the  crossing 
had  been  on  private  property."  We  are  not 
prepared  to  give  our  assent  to  this  position. 
We  have  already  said  that  the  right  to  lay 
what  are  called  by  plaintiffs  railroad  tracks  on 
the  levee,  for  their  own  private  use,  never 
passed  to  them,  by  reason  of  the  deeds  under 
which  they  claim  title  to  lots  1,  3,  and  7;  nor 
did  they,  by  simply  laying  the  tracks  on  the 
levee,  and  by  Its  use  from  10  to  14  years,  ex- 
ercise such  an  exclusive  and  adverse  use  of 
It  as  to  confer  upon  them  the  exclusive  right 
to  that  part  of  the  levee  occupied  by  the  track. 

With  respect  to  plaintiffs'  right  to  damages 
by  being  prevented  from  making  a  connection 
with  the  Missouri  Pacific  Railway  Company's 
tracks  at  the  northeast  comer  of  block  1,  It 
was  not  shown  that  they  had  any  such  right 
by  contract  or  otherwise.  They  had  no  right, 
uor  could  they  obtain  the  right,  to  cross  Hop- 
kins street  with  their  track;  nor  had  they  a 
right  of  way  around  the  end  of  said  street 
from  Coates  &  Hopkins,  or  their  heirs.  Nor 
could  they  force  a  connection  of  their  track 
with  the  track  of  the  Missouri  Pacific  Rail- 
way Company  at  that  point,  or  compel  that 
company  to  ojwrate  the  switch  after  the  con- 
nection should  be  made,  for  the  reason  that 
plaintiffs'  tracks  are  private  property,  used 
for  their  own  exclusive  use  and  benefit    This 


court.  In  smtp  v  Smith.  114  Mo.  180.  21  8. 
W.  4t)3,  eAi>iTssly  Iieiti  tlic  Union  Elevator  to 
be  a  private  warehouse.  Such  tracks  cannot 
be  laid  upon  the  public  levee  or  streets,  which 
are  for  the  use  aud  benefit  of  the  general  pub- 
lic, because  to  do  so  would  be  a  perversion  of 
their  proper  and  legitimate  nse. 

As  block  1  touched  the  river  for  some  dis- 
tance, and  the  elevated  structure  on  defend- 
ant's road  IS  on  this  block,  and  interferes 
with  plaintiffs'  access  to  the  river,  thereby 
diminishing  the  value  of  their  property,  this 
was  an  elem^it  tor  the  consideration  of  tbe 
Jury.  St.  Louis,  K.  &  N.  W.  Ry.  Co.  v.  St. 
Louis  Union  Stock-Tards  Co.,  120  Mo.  541,  23 
S.  W.  399,  and  authorities  cited.  Bat.  if  the 
structure  is  on  the  levee,  then  It  Is  not  a 
proper  element  for  the  consideration  of  the 
jury,  unless  plaintiffs  sustained  damages  by 
reason  thereof  peculiar  to  themselves,  and  not 
shared  by  the  general  public. 

Witnesses  should  not  have  been  allowo<1, 
over  the  objection  of  defendant,  to  testify  at 
to  the  amount  of  damages  to  the  proi)erty  by 
reason  of  the  construction  of  defendant's  road. 
The  authorities  are  In  much  conflict,  even  in 
this  state,  as  to  whetber  witnesses  should 
state  the  facts,  and  leave  it  to  Uie  jury  to  de- 
termine the  amount  of  damages  In  such  cases, 
or  whether  witnesses  may  give  their  opinions 
as  to  the  amount,  and  thus  usurp  the  prov- 
ince of  the  jury.  The  better  rule  Is  as  stated 
in  Spencer  v.  Railway  Co.,  120  Mo.  159,  23 
S.  W.  126;  that  is,  that  witnesses  should  only 
state  facts,  and  leave  entirely  to  the  Jury  the 
question  as  to  the  amount  of  the  damages. 
However,  the  judgment  should  not  be  revers- 
ed upon  that  ground  alone.  Roberts  v.  Rail- 
way Co.  (N.  Y.  App.)  28  N.  E.  486;  Doyle  v. 
Railway  Co.,  128  N.  Y.  488,  28  N.  E.  4ai; 
Gray  v.  Railway  Co.,  128  N.  Y.  499,  28  N.  E. 
498. 

It  Is  also  Insisted  by  defendant  that  a  num- 
ber of  witnesses  who  testified  in  behalf  of 
plaintiffs  as  to  the  value  of  the  property  In 
question  were  not  qualified  to  testify  thereto 
as  experts.  These  witnesses  were  residents 
of  the  city,  and,  without  exception,  stated 
that  they  were  acquainted  with  the  property. 
and  knew  Its  value.  This  was  all  that  was 
necessary  to  qualify  them  as  experts.  The 
weight  to  be  given  to  their  testimony  was 
for  the  jury,  to  be  measured  by  the  intelli- 
gence of  the  witnesses,  and  their  ability  to 
pass  upon  such  values.  St.  Liouis,  K.  &  K. 
W.  Ry.  Co.  V.  St  Louis  Union  Stock- Yards 
Co.,  supra.  In  Lewis,  Em.  Uom.  {  437,  it  is 
said:  "This  Is  a  question  the  determhiaticD 
of  which  Is  left  mostly  to  the  discretion  of  tbe 
trial  judge.  •  •  •  It  is  not  necessary  that 
the  witnesses  should  have  been  engaged  lu 
the  real-estate  business.  Intelligent  men,  who 
have  resided  a  long  time  In  the  place,  and  wb» 
are  acquainted  with  the  land  in  question,  and 
say  they  know  Its  value,  are  competent,  al- 
though they  are  merchants  or  farmers,  and 
have  never  bought  or  sold  land  in  the  place. 
*    *    *    The  value  of  such  opinions  depea<l$ 
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upon  the  Intelligence  of  tlie  witness,  and  the 
knowledge  and  experience  whlcb  he  irassesses 
in  such  matters.  It  Is  In  all  cases  a  question 
(or  the  Jury."  This  objection  Is  untenable.  The 
Judgment  is  reversed,  and  the  cause  remanded 
to  be  tried  in  accordance  with  the  views  here- 
in expressed. 

GANTT,  P.  J,  and  SUEKWOOD,  J.,  con- 
cur. 


WESTBKN  UNION  TEL.  OO.  v. 
HAKGROVB.1 

(Conrt  of  Oivll  Appeals  of  Texas.     Jane  13, 
1896.) 

TBI.EOBAPB    COMPANISS  — LlABILITT    VOB    NONDB- 
UTBBT. 

A  telegraph  company  is  liable  for  failure 
to  deliver  a  message  which  it  received,  with 
the  pa7  therefor,  to  be  delivered  three  miles 
beyond  S.,  though  the  agent  receiving  it  for 
transmission  was  mistaken  in  supposing  the 
company  had  an  office  at  S. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  Mrs.  T.  J.  Hargrove  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Stanley,  Spoonts  &  Thompson,  for  appe- 
lant Bowlin  &  Bowlln  and  Parker  &  Har- 
ris, for  appellee. 

HUNTEB,  J.  This  suit  was  brought  by 
appellee  to  recover  damages  from  appellant 
for  falling  to  deliver  the  following  message: 
"March  18,  1883.  To  Mrs.  T.  J.  Hargrove, 
Smlthfleld,  Texas:  Daniel  Is  very  sick. 
Gome  at  once.  Maggie."  Maggie,  the  sender 
of  the  message,  was  the  wife  of  Daniel  Har- 
grove; and  the  Daniel  referred  to  in  the  mes- 
sage was  her  hfusband,  and  a  son  of  the  ad- 
dressee, Mrs.  T.  J.  Hargrove.  Daniel  Har- 
grove was  then  dangerously  ill  with  pneu- 
monia on  his  farm,  about  2V^  or  3  miles  from 
Granbury,  in  Hood  county,  Tez.,  and  con- 
tinued to  grow  worse  until  on  the  morning 
of  the  2Sd  of  March,  1893,  he  died.  His 
mother,  the  addressee,  resided  at  her  home  in 
the  country,  about  three  miles  from  Smlth- 
fleld, in  Tarrant  county,  Tex.  Smlthfleld  is  a 
small  station  on  a  railroad  leading  out  from 
Ft.  Worth,  about  10  or  12  miles  east  of  Ft. 
Worth;  but  tbe  appellant,  at  the  date  of  said 
message,  had  no  telegraph  office  at  said  sta- 
tion. The  message  was  delivered  to  tbe  ap- 
pellant's agent  and*manager  at  Granbury,  in 
Hood  county,  Tex.,  a  distance  of  about  40 
miles  southwest  from  Ft.  Worth;  but  tbe 
sender  of  the  message  lived  in  the  country,  on 
her  farm,  2^  or  3  miles  from  Granbury.  Ap- 
pellant's said  manager  at  Granbury  received 
the  telegram  from  James  Filkinton,  to  whom 
Mrs.  Maggie  Hargrove,  tbe  sender,  delivered 

i  Rehearing  denied  September  18,  1896. 


it;  and  the  manager  testifies,  and  we  find, 
that  the  man  who  delivered  it  told  him  that 
"Mrs.  T.  J.  Hargrove  lives  two  or  three  mile* 
from  Smlthfleld,  In  Tarrant  county,  Texas,  and 
that  be  wanted  the  message  delivered  to  her 
at  her  residence;  that  he  paid  him  60  cents 
for  the  transmission  of  the  message,  and  $2.50 
for  special  delivery  of  tbe  same  from  Smith- 
field  to  h&!  home  in  the  country."  He  says: 
"I  advised  him  that  this  would  be  about  the 
amount  required  to  secure  a  special  delivery 
of  the  telegram.  At  the  time  I  received  the 
telegram,  I  was  under  the  Impression  that 
tbe  Western  Union  Telegraph  Company  had 
an  office  at  Smlthfleld,  Texas;  but,  after  the 
party  who  left  the  telegram  at  the  office  to 
be  sent  had  gone,  we  received  a  message  from 
Ft.  Worth  Informing  us  that  the  company  did 
not  have  any  office  at  Smlthfleld  at  all;  and 
I  immediately  went  out  Into  town,  to  see  if 
I  could  find  tlie  party  who  left  the  message 
at  the  office  for  transmission  and  delivery,  as 
1  desired  to  inform  him  of  the  fact  that  the 
Western  Union  Telegraph  Company  had  no 
office  at  Smitl>aeld,  and  therefore  I  could  not 
send  the  telegram.  I  inquired  of  quite  a  good 
many  people  as  to  who  the  man  was,  but  was 
unable  to  ascertain  either  his  name,  or  for 
whom  he  acted,  or  for  whom  he  was  sending 
tlie  telegram,  and  was  unable  to  advise  him 
of  the  fact  that  we  hnd  no  office  at  Smlth- 
fleld, and  was  unable  to  return  him  the  tolls 
which  he  had  left  with  me.  I  did  not  know 
tbe  party  who  left  the  tdegram,  he  being  a 
perfect  stranger,  and  I  have  never  seen  him 
since.  I  held  the  money  which  I  had  received 
from  him  for  some  time,  and  then  forwarded 
It  to  the  treasurer  of  the  Western  Union 
Telegraph  Company,  at  New  York."  On 
cross-examination  he  stated:  "I  had  a  ttook 
in  tbe  office  when  I  r<H»ived  the  telegram 
which  contained  tbe  names  of  all  the  West- 
em  Union  Telegraph  offices  in  tbe  United 
States  at  the  time  said  book  was  Issued. 
*  *  *  I  could  have  ascertained  by  looking  in 
that  book  whether  there  was  such  a  telegraph 
office  on  the  line  of  the  Western  Union  Tele- 
graph Company  as  Smlthfleld,  If  it  had  be&a.  in 
existence  at  the  time  the  book  was  published; 
but  I  did  not  do  so,  as  I  was  very  busy,  and 
tbe  telegram  was  handed  me  addressed  to 
Smlthfleld,  and  I  naturally  supposed  we  Iiad 
an  office  at  that  point  *  *  *  It  was  a  mis- 
take on  my  part  I  did  not  attempt  to  In- 
quire of  the  party  who  left  tbe  telegram  as 
to  bis  address,  or  where  he  could  be  found, 
or  as  to  tbe  puri>ose  of  tbe  telegram  which 
he  was  sending.  He  simply  told  me  that  lie 
wanted  tbe  telegram  sent  to  T.  J.  Hargrove, 
at  Smlthfleld,  Texas,"  and  paid  what  was 
required  for  sending  and  delivering  It.  "The 
man  who  brought  the  telegram  never  told  me 
there  was  aqy  office  at  Smlthfleld.  I  made 
no  Inquiry  of  him  as  to  who  Maggie  or  Dan- 
iel (the  names  mentioned  in  the  message) 
were,  or  where  they  lived,  and  did  not  care 
to  know.  I  had  all  the  Information  I  want- 
ed.   Tbe  man  never  refused  to  tell  me,  and 
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I  never  asked  bim  anything  about  It."  Tbe 
message  was  never  delivered  to  the  addressee, 
nor  was  the  sender  ever  notified  of  the  fail- 
ure to  deliver,  or  that  the  company  had  no 
office  at  Smithfleld.  It  was  transmitted  to 
Ft.  Worth,  when  that  office  returned  answer 
that  the  company  had  no  office  at  Smithfield, 
and  no  further  effort  was  made  to  deliver 
tbe  message  to  the  addressee.  The  manager 
of  the  company's  office  at  Ft  Worth  testified, 
and  we  find,  that  neither  the  Western  Union 
Telegraph  Company,  nor  any  other  telegraph 
company,  bad  an  office  at  Smithfield,  in  Tar- 
rant county,  Tex.,  at  the  date  of  tbe  message, 
and  that  It  was  Impossible  to  transmit  tbe 
message  by  electricity,  and  there  was  no  tele- 
phone connection  with  Smithfield;  that 
Smithfield  was  10  or  12  miles  from  Ft. 
Worth;  that  a  railroad  nms  from  Ft.  Worth 
to  Smithfield;  tbat  a  i)er8on  could  have  got- 
ten on  tbe  train  at  Ft.  Worth,  and  carried  the 
message  to  Smithfield  in  an  hour  or  two; 
tbat  It  would  have  cost  al)out  75  cents  to 
bare  made  tbe  trip;  that  be  could  have  sent 
It  througb  tbe  country,  but .  It  was  not  ad- 
dressed to  Ft  Worth,  and  the  manager  there- 
fore concluded  that  tbe  company  was  under 
no  contract  duty  to  send  It  from  Ft.  Worth 
and  deliver  it  from  there;  tbat  tbe  company 
did  deliver  telegrams  outside  of  tbe  free-de- 
livery limits,  sending  them  out  In  tbe  coun- 
try from  Ft  Worth,  but  that  Is  done  only 
when  tbe  telegram  Itself  is  addressed  to  Ft. 
Worth,  and  a  special  delivery  charge  Is  col- 
lected to  pay  for  such  special  delivery  be- 
yond free-delivery  limits.  He  knew  where 
Smithfield  was;  bad  passed  through  it  once 
on  the  train.  The  record  also  discloses  tbat 
Gi-apevlne  is  one  of  appellant's  telegraph  sta- 
tions in  Tarrant  county,  and  that  it  was 
about  five  miles  from  the  addressee's  resi- 
dence. It  is  also  shown  tbat  James  Pilkin- 
ton  and  Daniel  Hargrove  were  well  known 
In  Granbury,  and  that,  by  proper  Inquiry,  ei- 
ther could  have  been  easily  found,  and  the 
message  and  money  returned.  If  this  had 
been  done,  Mrs.  Daniel  Hargrove  could  and 
would  have  sent  her  motlicr-in-Iaw'  Informa- 
tion of  ber  husband's  dangerous  illness  by 
other  means.  She  could  have  written  her,  or 
could  have  sent  a  telegram  to  Grapevine,  to 
James  Hargrove,  another  son  of  Mrs.  T.  J. 
Hargrove,  who  lived  at  Grapevine.  She  did 
send  a  message  to  him  tbe  morning  ber  hus- 
band died,  and  he  It  was  who  let  tbe  mother 
know  of  Daniel's  dangerous  Illness,  when 
she  started  immediately  to  see  him,  but  ar- 
rived after  bis  deatb,  in  time,  however,  to 
be  at  bis  funeral,  as  it  was  delayed  for  ber 
arrival.  If  the  telegram  bad  been  delivered, 
tbe  appellee  would  have  gone  at  once  to  her 
son,  and  would  have  been  wltb  him  during 
three  or  four  days  before  bis  deatb.  He  was 
conscious  until  tbe  last  day,  and  often  called 
for  "Mother."  Her  grief  and  mental  anguish 
caused  by  ber  failure  to  be  at  bis  bedside  dur- 
ing bis  last  days  on  earth  were  very  great,— 
80  much  so  that  the  amount  of  tbe  verdict, 


of  $600,  Is  sustained  by  tbe  evidence.  If  tbe 
appellant  is  liable  at  all  for  more  tban  tbe 
toll  paid  to  it. 

The  appellant  complains  of  tbe  charge  of 
the  court,  in  its  first  and  second  assignments 
of  error,  which  are  as  follows:  "First.  Tbe 
court  erred  in  tbat  portion  of  Its  charge 
wherein  it  instructed  tbe  Jury  that,  in  tb« 
event  tbe  defendant  ascertained  tbat  it  conld 
not  deliver  the  telegram  by  the  exercise  of 
ordinary  care  and  diligence,  it  was  tbe  duty 
then  to  promptly  notify  the  sender  of  the 
message  of  such  Inability,  and  tbat  If  tbe 
jury  found  that  the  defendants  failed  to  do 
so,  and  that  on  account  of  such  failure  tbe 
plaintiff  was  not  informed  of  ber  son's  ill- 
ness, and  was  deprived  of  being  present  at 
tbe  last  sickness  and  deatb  of  her  son,  it 
would  be  the  duty  of  the  Jury  to  find  for  the 
plaintiff.  Second.  The  court  erred  in  tbe  fol- 
lowing portion  of  its  charge  to  tbe  jury: 
'The  fact  tbat  tbe  agent  of  tbe  defendant 
was  of  tbe  opinion,  or  supposed,  tbat  there 
was  a  telegraph  office  at  Smltlifleld,  at  tbe 
time  be  received  the  message,  when  in  fact 
there  was  none  at  said  place,  and  did  not 
discover  bis  mistake  until  after  it  bad  been 
received,  would  not  excuse  or  relieve  the  de- 
fendant from  the  exercise  of  ordinary  care, 
caution,  and  diligence  to  transmit  and  de- 
liver the  message  to  plaintiff;  but  tbe  fact, 
if  you  believe  it  was  a  fact,  that  the  agent 
was  mistaken,  and  the  fact  that  there  was 
no  office  at  Smithfield,  may  be  con^dered  by 
tbe  jury,  together  wltb  the  other  evidence 
in  tbe  case,  in  determining  whether  or  not 
tbe  defendant  was  guilty  of  negligence  in  not 
delivering  tbe  message  to  tbe  plaintiff.' "  The 
third  assignment  of  error  complains  of  tbe 
refusal  of  tbe  court  to  give  tbe  following 
charge  asked  by  appellant:  "You  are  in- 
structed by  the  court  that  tbe  defendant  is 
not  required  by  law  to  transmit  and  de- 
liver messages  to  points  not  reacbed  by  its 
lines,  or  where  the  defendant  cannot,  by  its 
agents  and  appliances,  make  delivery.  If  yon 
believe  from  the  evidence  tbat  tbe  message 
in  question  was  d^vered  by  the  sender  to 
tbe  defendant's  receiving  office  at  Granbury, 
to  be  transmitted  by  telegraph  to  Smithfield, 
Texas,  and  there  delivered  to  the  person  to 
whom  it  was  addressed,  by  special  messen- 
ger, and  that  tbe  sender  of  tbe  said  message, 
and  the  agent  or  employ^  of  the  defendant 
who  received  said  message  for  transmission, 
believed  at  tbe  time  that  there  was  a  tele- 
graph line  and  delivery  office,  and  facilities 
for  the  transmission  of  messages  by  tele- 
graph from  Granbury  to  Smithfield,  and  tbe 
contract  for  transmission  and  delivery  was 
entered  into  wltb  this  belief  and  understand- 
ing, and  if  the  evidence  shows  that  there  was 
not  in  fact  any  such  delivering  office  then  at 
Smithfield,  and  no  means  or  facilities  avail- 
able to  the  defendant  for  transmitting  such 
message  by  telegraphic  means  to  Smithfield, 
Texas,  and  tbat  the  defendant  and  sender 
were  Ignorant  of  the  fact,  and  that  said  con- 
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tract  to  transmit  and  deliver  would  not  have 
been  entered  into  If  It  bad  been  known  that 
there  were  no  means  for  delivery  by  tele- 
graph at  SmlthAeld,  and  no  delivering  of- 
lice  or  facilities  at  Smithfield,  you  are  In- 
Btructed  that  such  mistake  of  fact  will  and 
does  excuse  the  failure  of  the  defendant 
to  transmit  and  deliver  said  message  to  plaln- 
tiff,  and  yon  will  find  for  the  defendant" 

Appellee  alleges  in  her  petition  that,  In  con- 
sideration of  three  dollars  paid  to  appellant. 
It  undertook  and  agreed  to  deliver  the  mes- 
sage in  qnestlon,  which  it  then  and  there  ac- 
cepted, to  her,  at  her  home,  three  miles  from 
Smithfield,  in  Tarrant  county,  Tex.,  and  that 
it  failed  to  do  so,  and  that  by  reason  thereof 
she  was  damaged,  etc.  Appellant  seeks  to 
avoid  liability  by  alleging  and  proving  that 
It  had  no  office  at  Smithfield,  of  which  fact 
Its  agent  was  ignorant,  and  that  its  agent 
entered-  into  the  contract  by  mistake,  and 
that  be  had  no  authority  to  accept  the  mes- 
sage, and  undertake  to  transmit  It,  unless  it 
was  addressed  to  a  place  where  it,  or  some 
other  connecting  telegraph  company,  bad  an 
oflSce;  that,  while  It  sometimes  delivers  mes- 
sages in  the  country  beyond  its  free-delivery 
limits,  yet  it  was  not  organized  nor  is  it  equip- 
ped for  doing  so;  that  it  was  organized  to 
transmit  messages  by  electricity,  and  that  it 
would  have  cost  it  over  $1,000  to  erect  poles 
and  a  wire,  and  deliver  this  message  in  that 
way;  that  its  agent  diligently  sought  and 
inquired  for  the  man  who  delivered  the  mes- 
sage to  it,  and  the  sender  thereof,  but  could 
not  ascertain  who  they  were,  nor  their  where- 
abouts, and  hence  could  not  inform  them  of 
Its  inability  to  deliver  the  message.  We  are 
of  opinion  that  the  contract  to  deliver  the 
message  to  Mrs.  Hargrove,  at  her  residence, 
three  miles  from  Smithfield,  in  Tarrant 
county,  was  a  valid  contract,  and  one  that 
was  binding  on  the  company,  and  It  makes 
no  •  difFerence  whether  it  had  an  office  at 
Smithfield  or  not.  It  was  its  duty  to  know, 
and  to  keep  its  agents  informed  of,  the  places 
wbere  It  had  offices,  and  its  agent  should 
have  Informed  the  sender  that  it  had  no  of- 
fice at  the  place  addressed;  but.  Instead  of 
this,  its  agent  misled  the  sender,  by  accept- 
ing the  message  and  agreeing  to  deliver  it, 
and  then  failed  to  correct  the  mistake,  which 
be  could  have  done  in  ample  time  to  have 
avoided  the  injury.  The  fact  that  the  agent 
did  not  know  the  sender,  or  where  to  find  her. 
Is  no  excuse  for  Its  failure  to  notify  her  of 
its  declination  to  perform  its  contract.  It 
was  his  duty  to  Inquire  of  the  party  deliver- 
ing the  message,  and  obtain  from  him  the 
necessary  Information  to  enable  the  company 
to  do  Its  duty  fully  in  the  particular  case, 
and  his  failure  to  do  so  was  culpable  negli- 
gence. In  Telegraph  Co.  v.  Harding,  103  Ind. 
511,  3  N.  B.  176,  the  supreme  court  of  In- 
diana uses  this  language:  "It  might  well  be 
that  in  a  case  where  a  message  was  deliver- 
ed which  showed  upon  Its  face  the  Impor- 
tance   of    speedy    transmission,    and    other 


means  of  making  the  communication  were 
available  to  the  sender,  which  might  be  re- 
sorted to  If  he  was  informed  that  the  one 
chosen  was  ineffectual,  or  his  conduct  might 
otherwise  be  materially  controlled  thereby, 
the  company  would  be  bound,  at  its  peril,  to 
ascertain  and  disclose  its  inability  to  serve 
him,  or  render  itself  liable  to  respond  in  dam- 
ages." As  to  the  duty  of  the  company's 
agent  to  make  inquiry  and  obtain  Informa- 
tion, we  cite  the  opinion  of  our  supreme 
court,  as  expressed  by  Judge  Henry  in  the 
case  of  Telegraph  Co.  v.  Adams,  75  Tex.  535, 
12  S.  W.  S59,  where  the  following  language  is 
used:  "When  the  general  nature  of  the  com- 
munication is  plainly  disclosed  by  its  terms, 
instead  of  requiring  the  sender  to  communi- 
cate to  the  unwilling  ears  of  the  busy  oper^ 
ator  the  relationship  of  the  parties  concern- 
ed, a  more  reasonable  rule  will  be,  when  the 
receiver  of  the  dispatch  desires  information 
about  such  matters,  for  him  to  obtain  it  from 
the  sender,  and,  if  he  does  not  do  so,  to  charge 
his  principal  with  the  information  that  inqui- 
ries would  have  developed."  But  we  are 
clearly  of  the  opinion  that  it  was  the  duty 
of  the  appellant  to  deliver  the  message.  It 
had  no  right  to  return  it  and  decline  to  de- 
liver. It  had  received  the  consideration,  and 
undertook  to  deliver  It.  The  contract  was 
completed,  the  minds  of  the  parties  had  met, 
and  it  was  fully  performed  on  one  side.  It 
remained  for  the  company  to  perform  its  part 
It  Is  true,  it  seems,  that  the  agent  was  mis- 
taken about  his  principal  having  an  office  at 
Smithfield;  bnt  it  cannot  escape  the  liability 
Incurred  by  Its  agent's  mistakes  of  this  char- 
acter, when  his  mistake  was  due  to  his  neg- 
ligence in  not  being  Informed  about  the  de- 
tails of  his  principal's  business.  Kerr,  Fraud. 
&  M.  pp.  405,  406;  2  Pom.  Bq.  Jur.  §  839; 
Telegraph  Co.  v.  Buchanan,  35  Ind.  429.  It 
was  not  impossible  for  it  to  perform  its  part 
of  the  contract,  for  it  had  two  offices  in  Tar- 
rant county,— one  within  10  or  15  miles  of  the 
residence  of  the  addressee,  and  the  other 
within  6  miles  of  her  residence.  But  we  do 
not  base  our  decision  upon  the  ground  that 
it  could  have  easily,  quickly,  and  cheaply  de- 
livered the  message,  but  upon  the  ground  that 
it  had  contracted  to  deliver  it  by  special  de- 
livery to  the  addressee  at  her  residence  in 
Tarrant  county,  three  miles  from  Smithfield; 
and  we  can  see  no  reason  why  It  should  not, 
in  law  and  justice,  b?  held  to  the  strict  per- 
formance of  its  contract  Just  the  same  as  is 
required  of  other  persons.  Telegraph  Co.  v. 
Broesche,  72  Tex.  654,  10  S.  W.  734.  We  are 
therefore  of  opinion  that  the  charge  com- 
plained of  in  the  second  assignment  of  error 
was  correct,  while  the  one  asked  by  appellant 
was  not,  and  was  correctly  refused  by  the 
court;  and,  while  we  do  not  all  fully  approve 
the  charge  complained  of  in  the  first  assign- 
ment of  error,  the  evidence  so  clearly  estab- 
lishes liability  of  the  appellant  that  no  other 
verdict  could,  in  our  opinion,  have  been  sus- 
tained, than  the  one  found  by  the  Jury,  even 
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nncler  a  perfectly  proper  charge.  Finding  no 
reversible  error  In  the  Judgment,  we  order 
that  the  same  be  In  all  things  affirmed. 


WILSON   et  al.   ▼.   ZAJICEK. 

(Court  of  CItU  Appeals  of  Texas.    July  3, 

1896.) 

VatTDOB  AHD  PDBOHASKR— DBrECnVB  TlTI.*— RlOHT 

TO  Rescind. 
A  vendor  who  has  sold  land,  representlnir 
that  he  had  a  good  title,  and  as;reed  to  furnish 
an  abstract  so  showing,  cannot  compel  the  pur- 
chaser to  accept  a  deed  which,  as  shown  by  the 
abstract,  would  convey  but  an  undivided  inter- 
est; and  an  offer  to  indemnify  the  purchaser 
against  the  claims  of  the  owners  of  the  out- 
standing interest,  snd  to  bring  an  action  against 
them  to  quiet  his  title  thereto,  on  the  ground 
of  adverse  possession,  is  immaterial. 

Appeal  from  district  court,  Wichita  coun- 
ty; George  E.  Miller,  Judge. 

Action  by  J.  F.  Zajicek  against  h.  F.  Wil- 
son &  Co.  Judgment  tor  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

F.  E.  DycuB,  for  appellants.  James  & 
Sherrod,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  by 
appellee  to  recover  from  appellants  $715  cash 
deposited  with  them  to  be  applied  as  a  pay- 
ment on  the  purchase  of  271%  acres  of  land. 
The  land  was  sold  to  appellee  by  the  agents 
of  appellants,  Y.  L.  Vodlca  and  W.  B.  Mc- 
Crory,  at  |10  per  acre;  and  this  cash  pay- 
ment was  required  In  advance,  and  the  bal- 
ance was  to  be  secured  by  five  promissory 
notes  of  $400  each,  payable  In  one,  two,  three, 
four  and  five  years,  with  Interest,  etc.  The 
title  to  the  land  was  represented  by  the 
agents  to  be  good,  and,  according  to  appel- 
lee's evidence,  perfect,  and  an  abstract  there- 
of was  to  be  delivered  to  appellee  at  once; 
and  when  examined  by  his  attorney.  If  the 
title  was  found  to  be  as  represented,  the  ap- 
pellant was  to  make  the  deed  with  covenants 
of  general  warranty,  and  the  five  notes  were 
to  be  executed  and  delivered  by  appellee.  If 
found  otherwise,  the  $715  was  to  be  returned. 
The  abstract  of  title  was  delivered  as  agreed, 
and  It  was  found  that  appellants'  title  was 
not  good  and  perfect  to  all  the  land,  but  that 
an  undivided  one-ninth  Interest  was  outstand- 
ing In  some  heirs  of  the  original  grantee;  and 
appellee  refused  to  take  the  land,  and  so  no- 
tified appellants,  demanding  the  return  of  his 
money,  which  was  refused.  Appellants  con- 
cede that  this  one-ninth  Interest  is  outstand- 
ing In  said  heirs,  but  claim  title  by  limitation 
against  them,  and  also  offer  to  bring  suit 
against  said  heirs,  who  are  nonresidents  of 
the  state,  and  settle  and  quiet  the  title  to 
said  Interest,  and  to  execute  a  good  bond  to 
Indemnify  appellee  against  all  loss  which  may 
result  by  reason  of  such  defective  title.  This 
issue  was  submitted  to  the  jury,  and  no  com- 
plaint is  made  either  of  the  charge  or  verdict. 
The  offer  to  clear  and  quiet  the  title  by  a  suit. 


and  the  offer  to  give  a  bond  of  indemnity, 
was  of  no  consequence  whatever.  The  appel- 
lee was  entitled  to  a  good  title  to  all  the  land, 
one  about  which  no  litigation  could  sncesa- 
fully  arise,  and  one  gbown  to  be  good  by  the 
abstract  of  the  title;  and,  unless  sndi  a  title 
was  tendered  by  appellants,  appellee  was  en- 
titled to  recover  back  the  money  paid.  Tb« 
title  here  tendered  was  imperfect,  and  appel- 
lants' Interest  was  only  an  undivided  Interest 
in  the  271V^  acres,  of  eight-ninths,  and  appel- 
lee was  not  bound  to  accept  it;  and  the 
judgment  of  the  lower  court  in  bis  favor  was 
correct.  Finding  no  error  In  the  judgment. 
It  Is  affirmed. 


EDWARDS  v.  EDWARDS  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     June  20, 

1896.) 

BqOITT — 3  DRtSDIOTIOy  TO  Fhotect  Psmoxs  DXDn 
Mbnt*.l  Oisabilitt— Instructions. 

1.  A  court  of  equity  has  jurisdiction  to  en- 
tertain an  action  brought  by  next  friends,  in  the 
name  and  behalf  of  a  person  of  weak  mind, 
who  is  mentally  incapacitated  by  diaease,  de- 
crepitude, or  other  infirmity,  though  not  in  such 
a  condition  as  to  be  adjudged  a  lunatic  by  the 
special  tribunal  provided  by  law  for  such  pur- 
pose, to  set  aside  conveyances,  and  to  protect 
such  person  from  the  undue  infiuence  and  fraud 
of  others,  though  the  nominal  plaintiff  denies 
the  incapacity,  and  repudiates  the  acts  of  tbosa 
bringing  the  suit. 

2.  In  such  action  the  court  may  appoint  a  re- 
ceiver, and  may  make  proper  allowances  to  th« 
next  friends,  for  their  expenses  and  the  pay- 
ment of  their  attorneys,  out  of  the  estate. 

3.  In  an  action  to  set  aside  a  conveyance  o( 
land  from  a  mother  to  her  son,  on  the  ground 
of  undue  infiuence,  where  the  evidence  clearly 
showed  that  the  mother  was  old  and  unletter- 
ed, and  dependent  on  others  in  busineaa  mat- 
ters, and  that  the  son  liad  been  her  agent  and 
adviser  for  many  years,  an  instruction  that  the 
jury  must  find  that  the  son  knew  of  the  confi- 
dence reposed  in  him  by  his  mother,  to  be 
chargeable  with  its  abuse,  was  without  preju- 
dice; such  knowledge  being  an  irresistible  in- 
ference from  the  other  facts  shown. 

Error  from  district  court,  Tarrant  county; 
S.  P.  Greene,  Judge. 

Action  by  Elizabeth  Edwards,  by  Ambrose 
and  Martha  Creswell,  as  her  next  friends, 
against  C.  O.  Edwards  and  others.  From  the 
decree,  Elizabeth  Edwards,  by  her  guardian 
ad  litem,  and  Ambrose  and  Martha  Creswell 
bring  error.   AfiSrmed. 

a  R.  Bowlln  and  A.  M.  CJarter,  for  plain- 
tiffs in  error  Ambrose  and  Martha  Creswell. 
Stanley,  Spoonts  &  Thompson  and  F.  B. 
Stanley,  for  plaintiff  in  error  Elizabeth  Ed- 
wards. Stanley,  Spoonts  &  Thompson,  for 
defendants  in  error. 

STEPHENS,  J.  In  1849  Iiemiie!  J.  Ed- 
wards and  Elizabeth  Edwards,  bia  wife,  set- 
tled in  Tarrant  county,  Tex.,  where  In  the 
course  of  20  years  they  accumulated  a  val- 
uable estate,  consisting  of  Ijoth  personal  and 
real  property.     In  1869  Lemuel  J.  Edwards 

I  Rehearing  denied  September  iS,  189S, 
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was  killed  by  bis  son-in-law,  James  Cres- 
well;  leaving  Elizabeth,  his  widow,  and  O. 
O.  Edwards,  Martha  Creswell,  and  other  chil- 
dren, survlTlng  blm.  An  inyentory  and  ap- 
praisement of  this  community  estate  was  re- 
timed by  the  survlTor,  in  accordance  with 
the  statute  then  in  force.  C.  O.  Edwards, 
being  the  oldest  son,  was  mainly  relied  on  by 
his  mother,  after  his  father's  death,  "to  guide 
and  direct  her  in  nearly  all  of  her  business 
affairs."  October  18,  1889,  Ambrose  and 
Martha  Creswell,  with  others,  instituted  a 
proceeding  in  the  county  court  of  Tarrant 
county  to  have  Elizabeth  Edwards  adjudged 
of  unsound  mind,  and  a  guardian  of  her  es- 
tate appointed,  which  ctilminated  In  a  ver- 
dict and  judgment  on  ^th  of  October,  1888, 
adverse  to  their  contention.  Four  days 
thereafter  they,  with  stlU  others.  Instituted 
suit  in  the  district  court  of  Tarrant  county 
against  Elizabeth  Edwards,  C.  O.  Edwards, 
and  L.  J.  Edwards,  Jr.,  alleging  a  conversion 
of  the  personalty  belonging  to  said  communi- 
ty estate,  which  resulted  in  a  judgment,  De- 
cember 8,  1892,  against  Elizabeth  Edwards, 
In  the  sum  of  $1,819.54;  but  nothing  was  re- 
covered against  the  other  defendants.  A  par- 
tition of  the  real  property  belonging  to  said 
«8tate  had  already  been  made  before  these 
proceedings  were  Instituted,  and  the  several 
tracts  of  land  Involved  In  this  controversy, 
which  were  Included  in  said  inventory,  had 
become  the  property  of  Elizabeth  Edwards. 
By  deeds  made  in  1883,  1889,  and  1892,  she 
divested  herself  of  all  of  said  lands,  con- 
veying them  either  to  C.  O.  Edwards,  or 
Crawford  Edwards,  his  minor  son.  This  suit 
was  instituted  on  the  21st  day  of  June,  1893, 
by  Ambrose  and  Martha  Creswell,  as  next 
friends  of  Elizabeth  Edwards,  to  have  these 
conveyances  set  aside  on  the  ground  of  fraud 
and  undue  influence  on  the  part  of  C.  O.  Ed- 
wards, in  taking  advantage  of  the  feeble  and 
helpless  condition,  mental  and  physical,  of 
his  mother,  to  strip  her  of  all  her  property, 
which  was  of  considerable  value.  The  peti- 
tion charged  that  she  was  an  Illiterate  per- 
son, of  unsound  and  feeble  mind,  over  80 
years  old,  weak  and  trembling  from  palsy, 
nearly  deaf  and  nearly  blind;  that  her  mind 
was  almost  totally  ruined  by  disease  and  old 
age,  so  that  she  was  but  a  mere  child,  and 
nnable  to  comprehend  her  rights,  or  manage 
her  affairs,  etc. ;  and  that  C.  O.  Edwards  had 
taken  advantage  of  this  condition,  and  de- 
frauded her  out  of  all  her  property,  and  had 
her  entirely  under  his  Influence  and  control. 
A  motion  and  plea  sworn  to  by  Elizabeth  Ed- 
wards, denying  her  want  of  capacity,  or  that 
Che  had  been  defrauded  as  alleged,  and 
charging  that  Ambrose  and  Martha  Creswell 
were  her  enemies,  and  not  her  next  friends, 
and  praying  that  the  suit  be  dismissed,  was 
presented  to  the  court,  and  filed  August  28, 
1S93,  by  attorneys  subscribing  themselves  as 
her  attorneys,  who  were  also  attorneys  for 
C.  O.  Edwards.  The  case  was  tried  in  March 
and  April,  1895;   and  the  court  directed  the 


jtny  to  determine  this  issue  first,  which  they 
did  as  f(^ows:  "We,  the  jury,  find  that  at 
the  filing  of  this  suit  (June  21,  1893),  at  the 
date  of  the  motion  to  dismiss  (August  28, 
1893),  and  the  present  time,  the  mind  of  Mrs. 
Elizabeth  Edwards  was  impaired  to  the  de- 
gree as  specified  in  the  issue  submitted  by 
the  court,  which  issue  Is  as  follows,  to  wit: 
'Was  the  mind  of  the  said  Elizabeth  Edwards  ' 
so  impaired,  by  age,  disease,  or  otherwise, 
as  to  render  her,  under  the  circumstances 
surrounding  her,  as  shown  by  the  evidence, 
incapable  of  understanding  and  appreciating 
her  property  rights,  to  such  an  extent  as  to 
render  her  unable  to  exercise  her  free  and  un- 
biased win  with  respect  to  the  same,  either 
at  the  date  of  the  filing  of  this  suit,  to  wit, 
June  21,  1893,  or  at  the  date  of  filing  said 
motion  to  dismiss,  to  wit,  August  28,  189a,  or 
at  this  date;  and,  if  so,  at  which  of  said 
times?* "  The  extent  and  effect  of  this  find- 
ing will  be  better  understood  when  the  charge, 
which  submitted  this  issue  quite  fully,  is  read 
in  the  light  of  the  evidence;  but,  as  only  a 
question  of  jurisdiction  is  raised  on  this 
branch  of  the  case,  enough  is  stated  for  the 
disposition  of  that  question.  Having  deter- 
mined this  preliminary  inquiry  in  favor  of 
plaintiff  below,  the  jury,  under  charges  sub- 
mitting the  issues  as  to  the  validity  of  the 
several  conveyances  made  by  Elizabeth  Ed- 
wards, found  against  those  made  in  1892,  and 
sustained  all  others.  A  recovery  of  a  few 
thousand  dollars  in  money  was  also  had 
against  C.  O.  Edwards  by  plaintiffs  below,  in 
behalf  of  ESizabetb  Edwards.  The  court  ap- 
proved the  verdict,  and  of  his  own  motion, 
on  the  ground  of  Its  being  made  to  appear 
that  the  mind  of  Elizabeth  Edwards  was  so 
impaired  as  to  render  her  incapable  of  man- 
aging her  own  affairs  and  protecting  the 
property  so  decreed  to  her,  appointed  a  re- 
ceiver to  take  charge  of  the  real  estate,  col- 
lect the  rents,  hold  the  money  collected  on  the 
judgment,  etc.,  subject  to  the  further  orders 
of  the  court,  and  until  a  duly-qualified  per- 
son should  apply  for  the  same.  Thereafter, 
during  the  same  term  of  court,  an  allowance 
was  made  to  the  next  friends  and  their  at- 
torneys for  reasonable  expenses  and  attor- 
ney's fees  on  account  of  the  prosecution  of 
this  suit  to  judgment,  which  the  receiver  was 
directed  to  pay  out  of  the  first  moneys  coming 
to  his  hands.  The  motion  for  this  allowance 
was  resisted  by  an  attorney  appointed  by  the 
court  as  guardian  ad  litem  for  that  purpose, 
who  was  also  one  of  the  attorneys  for  0.  O. 
Edwards.  Plaintiffs  below  moved  for  a  new 
trial  as  to  so  much  of  the  verdict  as  upheld 
the  conveyance  made  in  1889  of  the  north 
half  of  the  George  Shields  survey,  situated 
near  Ft  Worth,  known  in  the  record  as  the 
"McCart  Land,"  and  sued  out  a  writ  of  er- 
ror to  this  court,  assigning  errors  to  that  part 
of  the  judgment  only.  A  writ  of  error  was 
also  sued  out  In  the  name  of  Elizabeth  Ed- 
wards by  the  attorneys  who  presented  her 
plea  and  motion  in  the  trial  court,  and  by  her 
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^oardlan  ad  litem,  one  of  said  Arm  of  attor- 
neys. The  questions  raised  under  this  writ 
will  be  first  considered. 

It  is  insisted  that  the  district  court  bad  no 
Jurisdiction  in  the  premises,  and  that  it  erred 
In  refusing  to  dismiss  the  suit  upon  the  sworn 
plea  and  motion  of  Elizabeth  Edwards.  The 
question  thus  raised  has  been  considered  by 
the  courts,  and  discussed  by  the  text  writers; 
and  it  seems  to  be  the  general  consensus  of 
opinion  that  equity  Jurisdiction  is  maintain- 
able in  cases  like  this,  where  the  person  of 
weak  mind  has  not  been,  or  cannot  be,  ad- 
Judged  a  lunatic  by  the  special  tribunal  pro- 
vided by  law  for  that  purpose,  and  yet  Is  so 
far  incapacitated  by  disease,  decrepitude,  or 
other  inllrmlty,  as  to  require  the  protection  of 
a  court  of  equity  against  the  undue  Influence 
and  fraud  of  others.  The  most  satisfactory 
statement  of  this  doctrine  we  have  been  able 
to  find  Is  made  by  Mr.  Beach,  In  section  49 
of  his  work  on  Modem  Equity  Practice, 
where  the  authorities  are  cited  in  the  foot- 
notes. Uolzheiser  v.  Railway  Co.,  33  8.  W. 
887,  decided  by  the  Galveston  court  of  civil 
appeals,  Is  an  Instance  of  Its  application. 
Howard  v.  Howard,  87  Ky.  616,  »  8.  W.  411, 
Is  to  some  extent  a  precedent  for  the  course 
pursued  In  this  case,  where  the  alleged  In- 
competency was  disputed  by  the  person  in 
whose  behalf  the  alleged  next  friends  pur- 
ported to  sue. 

It  Is  also  insisted  that  the  court  had  no 
power  to  appoint  a  receiver,  or  to  make  al- 
lowances, to  be  paid  out  of  the  estate,  to  the 
next  friends  or  their  attorneys,  to  cover  rea- 
sonable attorney's  fees,  and  other  necessary 
expenses  of  the  Utigatlcm.  But  this  power 
would  seem  to  be  but  an  Incident  of,  and  In- 
cluded within,  that  Just  considered.  The  pro- 
tection of  the  court,  through  a  receiver,  who 
is  but  an  arm  thereof,  seems  as  requisite  In 
the  last  Instance  as  the  original  decree  of 
cancellation  and  recoveiy  was  in  the  first 
See  Railway  Co.  v.  Stuart,  1  Tex.  Civ.  App. 
642,  20  S.  W.  962.  Besides,  It  U  not  perceiv- 
ed how  any  harm  could  result  from  such  ap- 
pointment of  a  receiver  to  take  care  of  the 
property  pending  further  litigation,  since, 
when  it  is  at  an  end,  if  there  Is  no  authority 
or  occasion  for  the  further  continuance  of  the 
receivership.  It  may  then  be  terminated,  on 
motion  made  in  the  trial  court.  So  as  to  the 
allowances:  If  litigation  of  this  class  must 
be  undertaken  by  a  next  friend  at  bis  own 
expense,  a  court  of  equity  being  denied  the 
power  of  doing  full  Justice  to  all  parties  by 
its  decree,  such  next  friend  would  likely  be  de- 
terred from  often  undertaking  so  kindly  and 
costly  a  service  for  an  unfortunate  victim  of 
infirmity  and  fraud.  Voorhees  v.  Polhemus, 
36  N.  J.  Eq.  456,  and  auUiorities  there  cited. 
It  was  perhaps  irregular  for  the  attorneys  to 
move  for  this  allowance  in  their  own  names, 
instead  of  those  of  the  next  friends;  but  no 
objection  is  so  urged  to  the  method  of  pro- 
cedure in  this  respect,  or  to  the  amount  of 


the  allowance,  aa  to  require  us  to  pass  tbere- 
on.  It  is  the  fact  of  the  allowance— or,  rath- 
er, the  power  of  the  court  to  make  it — that 
we  are  called  upon  to  determine.  We  there- 
fore overrule  all  the  assignments  of  error  sub- 
mitted in  the  brief  of  attorneys  and  guardian 
ad  litem  for  Elizabeth  Edwards. 

We  pass  next  to  the  issue  raised  by  Am* 
brose  and  Martha  Greswell,  under  their  writ 
of  error,  as  to  the  validity  of  the  conveyance 
from  Elizabeth  to  C.  U.  Edwards  of  the  Mc- 
Cart  land,  dated  October  81,  188»,  which 
they  failed  to  have  set  aside.  This  tract, 
of  about  160  acres,  owing  to  its  proxim- 
ity to  the  city  of  Ft.  Worth,  was  then  of 
the  ei^timated  value  of  $40,000  or  |50,000l 
The  deed  recited  a  consideration  of  "^,000, 
to  be  paid  by  said  C  O.  E]dwards,  without  in- 
terest and  on  demand,  and  the  further  con- 
sideration that  said  C.  O.  Eidwards  should 
faithfully  comply  In  all  things  with  the  terms 
of  a  certain  contract  entered  into  at  the  same 
time  between  C.  O.  Edwards  and  Elizabeth 
Edwards,"  and  expressly  reserved  a  vendor's 
lien  to  secure  the  payment  of  said  note,  and 
compliance  with  the  terms  of  said  written 
contract,  which  is  as  follows:  "State  of 
Texas,  Tarrant  Coimty.  Know  all  men  by 
these  presents,  that  I,  G.  O.  Edwards,  of  the 
county  of  Tarrant  and  state  of  Texas,  as  a 
part  of  the  consideration  for  the  land  this 
day  conveyed  by  my  mother,  Elizabeth  Ed- 
wards, said  land  being  a  part  of  the  George 
Shields  320  acres  in  Tarrant  county,  Texas, 
do  hereby  agree  and  bind  myself,  my  hein 
and  legal  representatives,  that  I  will  care  for, 
maintain,  and  support  my  said  mother,  and 
furnish  her  everything  necessary  for  her 
comfort  and  convenience,  so  long  as  she  may 
live.  Witness  my  hand,  this  October  31, 
1889.  C.  O.  Edwards."  The  note  of  even 
date  with  the  deed,  and  reciting  that  it  was 
given  for  the  land,  bore  interest  at  8  per 
cent,  per  annum,  and  provided  for  10  per 
cent,  attorney's  fees,  in  case  it  should  be 
sued  upon,  etc.  From  the  date  of  this  trans- 
action up  to  the  trial,  Elizabeth  Edwards 
lived  with,  and,  it  seems,  continues  to  live 
with,  0.  O.  Edwards,  who  has  so  far  com- 
plied with  the  terms  of  the  written  under- 
taking quoted  above.  The  note,  however,  had 
not  been  paid,  but  was  more  than  four  yeats 
past  due,  at  the  trial  below.  After  the  argu- 
meiat  of  the  cause  the  court  permitted  C.  O. 
Edwards,  against  the  objection  of  Ambrose 
and  Martha  Greswell  on  the  ground  that  it 
came  too  late,  to  make  a  written  tender  of 
the  amount  then  due  upon  the  note,  for  which 
Judgment  was  finally  entered  against  him. 
The  GreswellB  conclude  the  statement  of  the 
evidence  in  their  brief  as  follows:  "We  do 
not  insist  that  Elizabeth  Edwards  did  not 
have  mental  capacity  to  make  a  valid  deed  in 
October,  1889,  but  that  she  was  then  old. 
ignorant,  weak-minded,  and  nearly  blind." 
There  was  evidence  from  which  the  Jofy 
might  have  found,  not  only  that  she  had  the 
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requisite  capacity  to  make  the  deed,  but  also 
that  she  made  It  understaodlngly,  and  with- 
out the  constraint  of  any  undue  Influence. 

The  first  error  is  assigned  to  the  charge, 
and  complains  of  the  qualiflcation  of  the  sev- 
eral paragraphs  submitting  the  issne  of  undae 
influence  on  the  p<irt  of  C.  O.  Edwards,  grow- 
ing ont  of  the  relation  of  confidence  between 
him  and  his  decrepit  mother,  to  the  effect 
that  he  must  have  been  aware  that  such 
trust  was  reposed  In  him,  before  that  ground 
of  recovery  would  be  available.  The  assign- 
ment contaljas  this  statement:  "The  evldoice 
clearly  showed  that  plaintiff  was  an  old,  Q- 
literate  woman,  nearly  deaf  and  nearly  blind; 
that  C.  O.  Edwards  had  been  her  agent  to 
attend  to  nearly  all  of  her  business  for  many 
years;  that  she  never  refused,  during  all 
these  years,  to  trust  him,  or  to  do  as  he  re- 
quested her."  Now,  could  he,  who  was  a 
thrifty  and  successful  business  man,  In  the 
prime  of  life,  when  so  long  trusted  by  his 
unlettered  and  dependent  mother,  have  been 
Ignorant  of  that  fact?  We  think  not.  If  the 
condition  of  confidence  was  shown,  knowledge 
thereof  on  the  part  of  C.  O.  Edwards  was 
an  Irresistible  inference.  It  follows  that  the 
qualification  of  the  charge.  If  abstractly  er- 
roneous, could  have  done  no  harm,  when  ap- 
plied to  the  facts  of  this  case.  We  therefore 
overrule  this  assignment. 

The  next  complains  of  the  conrt'8  refusal 
to  give  a  special  instruction  to  the  effect  that 
the  failure  of  C.  O.  Edwards  to  pay  the  $4,000 
note  was  itself  a  forfeiture  of  his  title  to  the 
land.  In  view  of  what  has  already  been 
stated,  and  what  follows,  this  position  is  so 
manifestly  untenable  that  It  need  not  be  dis- 
cussed. Nor  does  the  assignment  which  com- 
plains that  the  tender  of  the  purchase  mon^ 
came  too  late  show  any  reversible  error.  The 
petition  did  not  claim  a  forfeiture  for  non- 
payment of  purchase  money,  and  does  not 
seem  to  have  been  drawn  with  that  In  view, 
which  probably  explains  the  delay  com- 
plained of. 

The  other  assignments,  except  the  eighth, 
complain  of  the  court's  refusal  to  grant  a 
number  of  special  instructions.  After  care- 
fully reading  these  several  refused  charges 
In  connection  with  the  charge  given,  we  are  of 
opinion  that  In  so  far  as  they  contained  cor- 
rect propositions  applicable  to  the  case,  and 
were  not  charges  upon  the  weight  of  the  evi- 
dence, they  were  Included  in  the  main  charge, 
which  was  quite  full,  and  not  to  the  prejudice 
of  those  now  complaining. 

The  eighth  and  last  assignment  In  the  brief 
complains  that  there  was  no  evidence  to  sus- 
tain the  verdict  In  the  six  or  seven  particu- 
lars therein  mentioned.  But  the  testimony 
set  out  Is  the  first  part  of  the  brief  contra- 
dicts this  assignment.  For  Instance,  C.  O. 
Eklwards  testified  that  his  mother  wanted  to 
give  him  this  land,  and  wanted  him  to  take 
care  of  her;  that  he  told  her  at  the  time  the 
land  was  worth  at  least  $50,000;    and  that 


she  sold  she  didn't  core  If  it  was  worth  $100,- 
000,— she  would  do  as  she  pleased  with  it. 
He  ftuther  testified:  "When  this  first  case— 
this  insanity  suit— was  instituted  against 
her,  she  said  then  she  was  going  to  do  some- 
thing with  this  piece  of  land,  if  I  consented, 
or  she  would  arrange  with  somebody  else; 
she  was  going  to  have  a  place  to  stay;  she 
wasn't  going  to  be  aggravated  the  balance  of 
her  life.  I  told  her  to  do  as  she  pleased  with 
it;  didn't  care  whether  she  gave  me  anything 
or  not;  didn't  ask  for  anything,  unless  she 
wanted  to.  I  told  her  to  use  her  own  pleas- 
ure about  it  That  was  the  McCart  land,  as 
it  is  called."  He  entirely  denied  that  any  in- 
fluence had  been  brought  to  bear  on  her  to  in- 
duce the  making  of  the  deed,  and  the  circum- 
stances tended,  at  least,  to  show  that  the 
conduct  of  the  daughters  and  sons-in-law  in 
harassing  her  with  lawsuits  caused  her  to 
seek  shelter  with  her  oldest  son,  and  give  him 
the  land.  The  assignment,  then,  that  there 
was  no  evidence  to  support  the  verdict,  is 
not  sustained.  We  are  not  called  upon  by  this 
assignment  to  determine  the  sufficiency  of 
the  evidence  to  support  the  verdict.  Railway 
Co.  v.  Raney,  86  Tex.  363,  25  S.  W.  11.  Judg- 
ment affirmed. 


STEPHENS  et  ux.  v.  TAYLOR  et  ux.* 

(Court  of  Civil  Appeals  of  Texas.    July  3, 

1896.) 

TsNAMOT  IN  CJoiiMos— Recovery  or  Rents— Ex- 

BMPLART  DaMAOBS    FOR   KviOTIOK. 

1.  The  right  of  a  tenant  in  common  to  recov- 
er rents  from  his  co-tenant,  who  has  excluded 
him  from  possession,  is  not  affected  by  the  fact 
that,  but  for  the  inclosure  of  the  land  by  the 
tenant  In  possession,  it  would  not  have  pro- 
duced any  rents. 

2.  A  tenant  in  common  cannot  recover  ex- 
emplary damages  from  his  co-tenant  for  evict- 
ing him  from  the  land  by  means  of  an  action 
of  forcible  entir  and  detainer  brought  in  a  court 
et  competent  jurisdiction. 

Appeal  from  district  court,  Bosque  coun- 
ty;  J.  M.  HaU,  Judge. 

Action  by  C.  W.  Taylor  and  wife  against 
W.  C.  Stephens  and  wife.  Judgment  for 
plaintiffs,  and  defendants  appeal.   Modified. 

S.  H.  Lumpkin  and  J.  A.  Gillette,  for  ap- 
pellants.   Davis  &  McKoy,  for  appellees. 

STEPHENS,  J.  The  north  halt  of  640 
acres  of  land  in  Bosque  county,  granted  to 
the  heirs  of  Joseph  L.  Wilson,  is  the  land  In 
controversy.  Mary  G.  Taylor,  Joined  by  her 
husband,  C.  W.  Taylor,  sued  appellants  in 
trespass  to  try  title,  and  prayed  for  partition 
in  the  event  of  appellants  being  entitled  to 
any  part  of  the  land.  By  the  death  of  Jo- 
seph L.  Wilson  without  issue,  descent  was 
cast  on  his  father,  Joseph  Wilson,  from  whom 
It  passed,  through  death  without  issue  of  his 
surviving  children,  to  their  three  surviving 
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balf-slsteni  and  their  descendants.  In  June, 
1850,  one  G.  W.  Outler  recovered  judgment 
In  the  district  court  of  McLennan  county 
against  the  heirs  of  Joseph  Wilson,  who  died 
about  1832,  for  an  undlylded  half  of  the  640- 
acre  tract  Appellee  Mary  G.  Taylor,  by  in- 
heritance frmn  her  mother,  Aby  Jones,  to 
whom  it  had  been  conveyed  by  mesne  con- 
veyances from  Outler,  and  by  deeds  from  the 
other  heirs  of  Aby  Jones,  became  and  was 
the  owner  at  the  institution  of  this  snit  of 
the  interest  so  recovered  by  Outler.  In  1882 
the  descendants  of  two  of  the  three  haU-sis- 
ters  above  referred  to  conveyed  their  one- 
third  undivided  interest  in  the  land  in  con- 
troversy, which  was  two-thirds  of  a  half  of 
the  north  half,  to  appellant  W.  C.  Stephens, 
who  conveyed  same  to  his  wife  in  May,  1893. 
Through  a  partition  proceeding  had  in  1884 
of  the  whole  640  acres,  appellee  Mary  6. 
Taylor,  who,  with  R.  W.  and  Thomas  W. 
Jones,  were  plaintiffs  therein,  acquired  the 
Interest  of  the  other  half-sister,  who  had  pre- 
viously thereto  conveyed  by  mesne  conv^- 
ances  to  the  defendants  therein.  Barefoot  et 
al.,  more  than  her  interest  in  the  land,  name- 
ly, the  south  half  thereof;  the  north  half  (In 
controversy)  being  set  off  to  said  plaintiffs, 
and  the  south  half  to  defendants.  It  thus 
appears  that  appellees,  Taylor  and  wife,  be- 
came entitled  to  recover  two-thirds  of  the 
north  half,  and  appellants  the  other  third, 
and  so  the  Judgment  was  rendered.  The 
several  objections  to  the  court's  charge,  then, 
in  so  far  as  It  related  to  the  issue  of  title  to 
the  land,  fall  to  show  available  error.  Nor  Is 
there  any  merit  In  the  contention  that  the 
court  should  have  granted  the  verbal  motion 
to  continue  for  want  of  necessary  parties, 
made  upon  the  ground  that  the  evidence  dis- 
closed that  there  were  other  Wilson  heirs, 
not  before  the  court,  who  had  an  interest  in 
the  land.  We  agree  with  the  district  judge 
that  the  evidence  did  not  warrant  that  con- 
clusion. The  ruling  complained  of,  in  per- 
mitting appellees  to  read  from  the  deed  rec- 
ords of  Bosque  county  the  McLennan  county 
Judgment,  is  sustained  by  the  judge's  explana- 
tion appended  to  the  bill  of  exceptions. 
These  conclusions  lead  to  an  aArmance  of 
the  judgment  as  to  the  land. 

We  next  consider  the  issue  of  rents.  Ap- 
pellant W.  C.  Stephens  and  others  owned  the 
adjacent  lands,  and  as  a  result  of  their  sev- 
eral inclosures  the  land  in  question  became 
inclosed,  and  Stephens  had  the  actual  posses- 
sion thereof.  In  December,  1802,  Taylor  and 
wife  took  possession  of,  and  put  in  cultivation, 
about  40  acres  of  the  land,  entering  by  per- 
mission through  the  inclosure  of  one  of  the 
adjacent  proprietors.  After  they  had  built  a 
house  and  planted  their  crop,  in  the  spring 
of  1883,  Stephens  caused  them  to  be  ejected 
under  judgment  In  an  action  of  forcible  entry 
and  detains,  and  thence  to  the  trial,  in  the 
latter  part  of  August,  1883,  held  the  exclu- 
sive possession.  That  one  tenant  in  common 
may  recover  from  his  co-tenant,  who  has  ex- 


cluded him  from  the  joint  possession  of  the 
common  property,  the  value  of  the  use  of 
that  of  which -he  has  thus  been  wrongfully 
deprived,  is  well  settled.  The  contention, 
however,  seems  to  be  that,  as  without  the 
inclosiim  the  land  would  have  had  no  rental 
value,  the  evidence  did  not  warrant  the  re- 
covery. But  the  land  was  inclosed,  and  ap- 
pellees had  equal  right  with  appellants,  to 
the  extent  of  their  interest  (which  was  two- 
tlilrds),  to  the  use  of  the  land  as  it  was.  Had 
Stephens  Inclosed  the  land  at  his  own  ex- 
I>en8e,  It  would  not  have  given  him  the  right 
of  exclusive  possession.  He  might,  perhaps, 
have  claimed  an  allowance  or  deduction  on 
that  account,  but  no  such  defense  was  Inter- 
posed. The  recovery  of  two-thirds  of  the 
value  of  the  use  and  occupation  of  the  land 
as  it  stood  we  therefore  approve.  The  com- 
plaint that  Judgment  against  the  wife  was 
erroneous  Is  not  sustained  by  the  record.  It 
did  not  award  execution  against  her  separate 
estate,  and  hence  was  not  to  her  prejudice. 

It  only  remains  to  determine  whether  the 
recovery  of  $50  as  exemplary  damages  can 
stand,  and  we  are  of  opinion  that  it  cannot 
The  right  of  Stephens  to  eject  Taylor  and 
wife  for  a  forcible  entry  was  an  Issue  of 
which  the  Justice  court  had  jurisdiction,  and 
we  have  no  disposition.  If  we  had  the  power, 
to  review  Its  decision.  Merely  because  Ste- 
phens instituted  that  sidt  to  gain  an  adrao- 
tage  In  this  would  not  render  him  liable  for 
vindictive  damages.  The  judgment  in  that 
respect  will  therefore  be  reversed,  and  here 
rendered  for  appellants;  but  in  all  other  re- 
spects it  wUI  be  affirmed,  with  costs  of  ap- 
peal taxed  against  appellees,  laylor  and  wife. 

We  will  add,  however,  that  the  very  dim 
and  closely  typewritten  briefs  of  appellants 
covering  nominally  seven  pages,  but  really 
containing  the  matter  of  about  twice  as  many 
pages  of  properly  written  manoscript  are 
wholly  inadmissible  under  the  rules,  and,  but 
for  the  near  approach  to  the  end  of  the  term, 
would  not  be  tolerated.  See  amended  role 
53,  87  Tex.  xU.,  81  S.  W.  vlL 


DUNN  et  al.  v.  HUGHES. 

(CJourt  of  Civil  Appeals  of  Texas.    Jaoe  6, 
1896.)! 

SvmiOKs— Statbmbxt  op  Datb  o»  Filixo  Peti- 
Tios— SsKVioB— 8urFiciB:for  or  Rbtokk. 

1.  Under  Rev.  St.  1895,  art.  1214  (Rev.  St. 
1879,  art.  1215),  requiring  a  citation  to  itite 
the  date  of  filing  of  the  petition  on  which  it  ia 
issued,  a  judgment  by  default  entered  on  a  cita- 
tion wiiich  misstates  the  date  of  filing  the  pe- 
tition is  erroneous. 

2.  An  officer's  return  on  a  citation  to  E.  T. 
Sterens,  which  shows  personal  service  by  lie- 
llvery  to  "B.  T.  Stephen,"  is  sufficient  to  show 
service  on  the  defendant  named  in  the  writ 

Error  from  Wichita  county  court;  Edgar 
Scurry,  Judge. 

1  Rehearing  denied  September  18,  1898. 
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Action  by  P.  L.  Hughes  against  J.  C.  Dunn 
and  otbers.  Judgment  for  plaintiff  by  de- 
fault, and  defendants  bring  error.    Reversed. 

Stlue,  Chesnutt  &  Hurt,  for  plaintiffs  In 
error.    R.  Cobb,  for  defendant  In  error. 

Reasons  for  Reversal 

HUNTER,  J.  The  petition  alleges  a  cause 
of  action  against  E.  T.  Stevens  and  oth- 
ers named,  arising  on  a  promissory  note,  and 
was  filed  January  10,  1895.  The  citation 
commands  the  sheriff  to  serve  E.  T.  Stevens, 
and  the  others  named,  to  answer  the  petition 
of  plaintiff,  which  it  describes  by  correct 
number,  names  of  parties,  cause  of  action, 
etc.,  but  mlsdescribes  as  to  date  of  filing, 
which  is  stated  to  be  January  14,  1895,  which 
is  the  same  date  of  its  issuance.  The  sber- 
ifTs  return  on  the  citation  showed  tliat  the 
writ  was  served  "by  delivering  to  E.  T.  Ste- 
phen, the  withln-named  defendant,  in  person, 
a  true  copy  of  this  writ"  Judgment  by  de- 
fault final  was  rendered  against  aU  the  de- 
fendants. All  prosecute  this  writ  of  error, 
complaining  that  the  return  of  the  sheriff 
fails  to  show  that  B.  T.  Stevens  had  been 
served  with  citation,  and  also  complaining 
that  the  citation  failed  to  comply  with  the 
statute,  in  that  it  failed  to  correctly  state 
the  date  of  the  filing  of  the  petition,  but  mls- 
descrlbed  it. 

The  proceedings  are  defective  In  the  mis- 
description of  the  date  of  filing  the  petition, 
which,  as  required  by  article  1214,  Rev.  St 
1805  (arUcle  1215,  Rev.  St.  1879),  must  be 
strictly  compiled  with,  to  authorize  a  Judg- 
ment by  default.  Railway  Co.  v.  Erving,  2 
Wilson,  Civ.  Cas.%3t.  App.  §  122;  Kirk  v. 
Hampton,  Id.  {  719.  But  we  are  of  opinion 
that  the  return  of  the  officer  sntdciently  show- 
ed that  be  had  simply  misspelled  the  defend- 
ant's name,  for  while  be  spells  It  "Stephen," 
Instead  of  "Stevens,"  he  further  shows  that 
he  delivered  the  writ,  which  contained  de- 
fendant's correct  name,  to  the  party  named 
In  the  writ,  and  this  part  of  the  return  made 
It  certain  as  to  whom  he  served  with  citation. 
Townsend  v.  Ratcllff,  50  Tex.  148.  But,  for 
the  error  named,  we  are  constrained  to  re- 
verse the  judgment  herein,  and  remand  this 
cause,  which  Is  done  accordingly. 


ROBERTS  et  al.  v.  AMERICAN  BUILDING 

&  LOAN  ASS'N. 

(Supreme  Court  of  Arkansas.     July  8,  1896.) 

bcildino  and  loan  associations— forsclosukb 
op  mostsaoi — kulk  »ok  compotino 
Amocnt  Doe— Pisks. 
1.  The   equitable   mle  for  ascertaining   the 
amount  due  on  a  building  association  loan,  on 
default  of  the  borrower,  and  a  foreclosure  and 
cancellation  <it  his  stock,  is  to  ascertain  the 
amount  of  stated  dues  and  interest  which  will 
become  due  in  the  future,  to  the  time  of  the 
maturity  of  the  stock,  as  estimated.     The  prin- 
cipal which,  with  interest  for  the  supposed  time, 
will  amount  to  the  dues  and  interest  so  calcu- 
lated, will  be  the  present  value  of  the  anticipat- 


ed payments;  and  to  this  the  arrearages  dne, 
and  the  fines  for  the  time  between  the  date  of 
the  default  and  the  entry  of  the  decree  of  sale, 
should  be  added. 

2.  The  monthly  fines  provided  for  by  the  by- 
laws of  a  building  and  loan  association  are  not 
by  way  of  penalties,  but  are  to  be  considered  as 
liquidated  damages,  fixed  by  consent  of  the  par- 
ties, for  the  loss  sustained  by  the  association 
by  reason  of  the  failure  of  the  defaulting  mem- 
ber to  make  prompt  payment;  and  such  pay- 
ments being  essential  to  the  success  of  the  plan 
of  the  association,  and  for  the  interest  of  its 
members  as  a  whole,  the  fines  will  be  enforced, 
independently  of  statutory  provisions,  if  reason- 
able in  amount  and  equitable  in  their  ^plica- 
tion. 

3.  A  provision  in  the  by-laws  of  a  building 
association  imposing  on  Its  stockholders  a  fine 
of  "ten  cents  per  share,  to  be  imposed  for  each 
and  every  month  that  payment  is  not  made,"  is 
reasonable. 

Appeal  from  circuit  court,  Carroll  county; 
Edward  S.  McDanlel,  Judge. 

Action  by  the  American  Building  &  Loan 
Association  against  Mary  A.  Roberts  and 
Lieonidas  G.  Roberts  for  foreclosure.  Decree 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

The  appellee  brought  this  suit  to  foreclose  a 
mortgage  which  was  given  to  secure  the  fol- 
lowing note,  to  wit:  •'$2,000.00.  Minne- 
apolis, Minn.,  Dec.  11th,  1888.  For  value  re- 
ceived, on  or  before  nine  years  from  date  I 
promise  to  pay  to  the  order  of  the  American 
Building  and  Loan  Association,  at  Its  home 
office  in  Minneapolis,  Minnesota,  the  sum  of 
two  thousand  dollars,  with  Interest  at  the  rate 
of  six  per  cent,  per  annum  on  the  sum  of  one 
tbousand  dollars,  payable  monthly.  It  is  un- 
derstood that  this  note  is  given  for  a  loan  ob- 
tained on  twenty  shares  of  stock  of  said 
American  Building  and  Loan  Association,  and 
if  the  maker  hereof  falls  to  make  any  month- 
ly payments  on  the  said  stock,  or  to  pay  an; 
installment  of  the  Interest,  for  a  period  of  six 
months  after  the  same  is  due,  then  the  whole 
amount  of  this  note  shall  at  once  become  due 
and  payable.  But  If  the  maker  hereof  shall 
pay  all  Installments  of  the  Interest  which 
become  due  hereon,  and  all  fines  and  monthly 
payments  which  become  due  on  said  stock, 
until  said  stock  I>ecome8  fully  paid  in,  and 
of  the  value  of  $100  per  share,  and  before 
any  of  said  Installments  of  Interest  or  monthly 
payments  shall  have  been  past  due  for  a  pe- 
riod of  six  months,  then,  upon  the  surrender 
of  said  stock  to  said  association,  this  note 
shall  be  deemed  to  be  fully  paid  and  canceled. 
This  note  is  understood  to  be  made  with  ref- 
erence to,  and  under,  the  laws  of  the  state  of 
Minnesota.  [Signed]  Mary  A.  Roberts.  Leonl- 
das  Roberts."  On  the  margin  of  the  face  of 
the  note  is  the  following:  "If  this  note  is 
paid  before  seven  years  from  date,  there  shall 
be  allowed  such  rebate  from  the  amount  of 
the  premium  as  the  board  of  directors  of  said 
association  shall  deem  equitable.  Premium, 
$1,000.00.  Loan,  $1,000.00."  The  mortgage 
executed  at  the  same  time  by  appellants  re- 
cites that  the  conveyance  of  the  land  therein 
described  is  apon  a  consideration  of  $2,000 
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t>aid  to  appellanta  by  the  appellee.  The  mort- 
gage contains  the  following  conditions,  viz.: 
"This  mortgage  being  given  to  secure  a  loan 
made  on  twenty  shares  of  stock  In  said 
American  Building  and  Tioan  Association,  the 
monthly  payments  of  which  amount  to  $12.00 
per  month,  said  party  of  the  first  part  does 
further  covenant  and  agree  to  make  the  said 
monthly  payments  on  said  stock  as  they  shall 
become  due,  until  said  stock  shall  become  ful- 
ly paid  in."  "Provided,  nevertheless,  that  11 
the  said  party  of  the  first  part,"  etc.,  "•  •  ♦ 
shall  pay  to  the  party  of  the  second  part,  at 
Its  home  ofiSce,  one  thousand  dollars  and  In- 
terest, according  to  the  conditions  of  one  cer- 
tain promissory  note,  bearing  even  date,  pay- 
able after  three  years  from,  and  before  nine 
years  from,  date,  for  the  sum  of  one  thousand 
dollars,  with  interest  on  the  same  at  6  per 
cent,  per  annum  before  and  after  maturity, 
until  paid,  interest  payable  monthly,  then  this 
deed  shall  be  null  and  void,  otherwise  to  re- 
main In  full  force  and  effect  But  If  default 
be  made  in  the  payment  of  said  sum  or  sums 
of  money,  or  of  any  installment  of  Interest 
thereon,  or  of  any  monthly  payment  on  said 
stock,  for  a  period  of  six  months  after  the 
fiflnie  shall  fall  due,  or  any  part  of  either, 
*  *  *  or  in  any  condition  in  this  mortgage 
contained,  then  in  either  or  any  such  case  the 
whole  principal  sum  or  sums  secured  by  this 
mortgage,  and  the  interest  thereon  accrued 
up  to  the  time  of  such  default,  shall,  at  the 
election  of  said  second  party,  its  successors 
or  assigns,  or  his  or  their  agent,  become  there- 
upon due  and  payable  Immediately  upon  said 
default;  and  the  said  party  of  the  first  part 
does  hereby  authorize  and  empower  the  said 
party  of  the  second  part.  Its  successors  or  as- 
signs, the  owner  hereof.  Its  agent  and  at- 
torney, at  Its  or  their  election,  and  without 
notice  of  such  election,  to  foreclose  at  once 
this  mortgage  for  the  whole  of  said  principal 
sum  or  sums  and  accrued  interest,  as  herein 
provided,  or  to  foreclose  for  such  sum  or  sums 
and  interest  and  money  paid  as  may  be  doe 
and  payable  by  the  terms  of  said  note  hereby 
secured,  and  sell  the  said  hereby-granted 
premises  at  public  auction,  and  convey  the 
same  to  said  purchaser  in  fee  simple,— agree- 
ably to  the  statutes  in  such  case  made  and 
provided,  and  out  of  the  moneys  arising  from 
such  sale  to  retain  the  principal  and  interest 
then  accrued,  on  the  sum  or  sums  so  elected 
to  be  foreclosed  for,  together  with  any  and 
all  costs  and  charges  of  such  foreclosure,  in- 
cluding one  hundred  dollars  attorney's  fees 
for  foreclosing  this  -mortgage;  paying  the 
overplus,  if  any,  to  the  said  party  of  the  first 
part"  etc.  The  complaint  alleged  that  the 
by-laws  of  the  association  provide  that  each 
member  should  pay  his  shares  of  capital 
stock  in  monthly  Installments  of  60  cents  up- 
on each  share,  l>egluning  30  days  from  the 
date  of  his  certificate  of  stock,  and  that  every 
member  neglectinK  to  pay  such  installment 
when  due  and  paj'able  should  forfeit  and  pay 
to  the  association  10  cents  per  month,  as  a 


fine,  for  each  share  of  stock  so  owned  by  him, 
and  so  in  default.  The  breaches  of  the  con- 
dition of  the  mortgage  alleged-  were  that  the 
monthly  Installment  of  dues  on  said  20  shares 
of  stock  due  and  payable  on  the  11th  day  of 
May,  1890,  and  for  each  subsequent  month, 
amounting  to  |8i,  and  the  installments  of  in- 
terest for  the  same  period,  amounting  to  $.35, 
and  the  fines  accruing  for  the  same  period, 
amoimting  to  $14,  had  not  been  paid.  The 
amount  claimed  to  be  due  at  the  institution 
of  the  suit  was  $2,000,  with  interest  on  $l.<»nn 
at  6  per  cent,  per  annum  from  the  11th  day  of 
April,  1890,  and  an  attorney's  fee  of  $100; 
and  plaintiff  elected  to  claim  for  the  $2,000. 
with  taterest  at  6  per  cent,  on  $1,000,  and  for 
$100  attorney's  fee,  and  asked  judgment  ac- 
cordingly, and  for  sale  of  20  shares  of  stock  to 
satisfy  same,  and  for  sale  of  property  mort- 
gaged, and  the  proceeds  to  be  applied  to  the 
payment  of  the  remainder  of  said  judgment, 
if  any,  after  application  of  proceeds  of  sale 
of  stock.  The  bill  was  filed  the  18th  of  No- 
vember, 1880.  The  answer  admitted  the  ex- 
ecution of  a  note  for  $1,000,  but  denied  that  a 
note  of  $2,000  was  executed.  It  admitted  the 
execution  of  the  mortgage,  but  alleged  that 
it  was  to  secure  the  note  for  $1,000.  The  ex- 
ecution of  the  note  sued  on  is  denied.  Csuiy. 
and  a  failure  to  comply  with  the  law  author- 
izing foreign  corporations  to  do  business  hi 
the  state,  were  set  up,  but  these  defenses 
have  been  abandoned  here.  The  case  was 
tried  upon  the  pleadings,  exhibits,  and  deposi- 
tions of  witnesses,  and  the  court  found  the  is- 
sues for  the  plaintiff,  and  that  the  note  sued 
on  was  executed,  and  the  mortgage  also,  for 
the  purpose  of  securing  ]f  according  to  its 
terms;  that  monthly  dues  to  the  amount  of 
$204  had  been  paid;  that  Interest  on  the  ad- 
vancement had  been  paid  to  April  11,  1S90. 
and  that  $84  in  monthly  dues,  $35  In  inter- 
est to  November  11,  1890,  and  $14  in  fines, 
were  in  arrears  at  the  institution  of  the  suit; 
that  there  had  been  default  in  the  payment 
of  monthly  installments  for  more  than  six 
months;  that  appellee  was  entitled  to  month- 
ly dues  on  stock  for  nine  years,  amounting  to 
$1,296,  less  $264  paid  thereon,  leaving  a  bal- 
ance of  $1,(32,  with  interest  on  the  advance- 

!  ment  from  April  11,  1890,  to  November  IS. 

'  1890,  amounting  to  $36.15,  and  $14  In  fines, 
making  an  aggregate  of  $1,082.15  due  at  the 
Institution  of  the  suit  To  this  sum  was  add- 
ed interest  at  6  per  cent  from  Novemtier  IS, 
1800,  the  time  of  the  institution  of  the  suit, 
to  August  17,  1893,  the  date  of  the  decree, 
and  judgment  was  rendered  for  $1,280.70.  Ap- 
pellants were  allowed  30  days  to  pay  off 
and  satisfy  the  decree,  surrender  their  stock. 
and  have  mortgage  satisfied  and  canceled. 
Upon  failure  to  do  so,  the  equity  of  redemp- 
tion was  foreclosed,  and  sale  of  the  property 
ordered.  From  the  decree  this  appeal  was 
taken. 

Charles  D.  James,  for  appellants.    L.  U. 
i  McGlll,  for  appellee. 
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WOOD,  J.  (after  stating  the  facts).    1.  The  > 
appellee   was   duly    Incorporated    under   the  j 
laws  ot  Minnesota.     Its  articles  of  incoriK)-  , 
ration  and  by-laws  show  that  it  Is  a  mutual 
building   and   loan  association,    having   the 
same  plan  or  scheme  as  ttiat  in  general  use  I 
by  such  associations.     For  a  description  of  I 
such  associations,   see  note  by   Freeman  in  I 
Robertson  v.  Association,  69  Am.  Dec.  p.  151.  ! 
The  purpose  of  this  association  was  to  exact  , 
of  appellant  an  obligation  equal  to  the  ad-  j 
Tancement '  which  it  had  made  to  her,  to-  i 
gether  with  the  premium  which  she  had  bid  < 
for  same,  the  whole  amount  being  equal  to  { 
the  par  value  of  her  20  shares  of  stock  at  ma-  | 
turity.    And  this  purpose  it  carried  out,  as  i 
appears  from  the  face  of  the  note  itself  and 
the  mortgage,  as  well  as  from  the  testimony 
of  witnesses.     While  there  is  testimony  to 
the  contrary,  it  Is  improbable  and  unreason- 
ble.     The  ruling  of  the  trial  coort  upon  the 
issue  of  non  est  factum  was  correct.    This 
Issue  however,  is  Immaterial;    for  although 
the  note  specifies  that  in  case  of  default  the 
"whole  amount  of  the  note  is  at  once  due  and 
payable,"  and  although  the  mortgage  gives 
appellee,  in  case  of  default,  "the  election  to 
foreclose   for   the   whole   of   said   principal 
man,"  still  a  court  of  equity  would  not  de- 
cree for  the  full  amount  of  the  advancement 
and    interest,    together   with   the   premium. 
Such  a  decree  would  be  tantamount  to  en- 
forcing a  penalty  for  breach  of  contract.    Ha- 
german  v.  Association,  25  Ohio  St  205,  200. 
The  evident  design  of  the  parties  to  this  con- 
tract was  to  have  the  debt  discharged  accord- 
ing to  the  system  peculiar  to  building  and  I 
loan  associations.     This  contract,  then,  binds 
the  appellant  to  pay  monthly  installments  of  I 
Interest  on  the  advancement,  monthly  dues 
on  stock  until  its  maturity  (not  to  exceed  . 
a  period  of  nine  years),  and  fines  assessed  for  '■ 
failure  to  make  stock  payments  or  dues  as  | 
specified.     Default    having   been   made   for 
more  than  six  months  in  the  payment  of  the 
Installments  of  Interest  and  monthly  dues, 
foreclosure  proceedings  were  begun,  and  the 
only  real  question  here  Is  as  to  the  amount  of 
the  decree.    The  lower  court  charged  the  bor- 
rower with  the  whole  amount  of  dues  for 
nine  years,  and  added  to  this  sum  the  interest 
and  fines  In  arrears  at  the  institution  of  the 
suit     From    this    sum    was    deducted    the 
amount  of  dues  already  paid  on  stock,  axtd 
to  the  balance  was  added  6  per  cent  interest 
per  annum  from  the  institution  of  the  suit  to 
date  of  the  decree,  making  the  sum  of  $1,- 
200.70,  for  which  decree  was  entered.    Was 
this  correct?    The  rule  for  determining  the 
amount  which  we  think  most  nearly  enforces 
all  the  contract  obligations  is  to  ascertain  the 
amount  of  stated  dues  and  interest  which  will 
become  due  during  the  future  existence  of 
the  corporation,  as  estimated.   Then  find  the 
principal   which,  with  Interest  for  the  sup- 
posed time,  will  amount  to  the  dues  and  in- 
terest already  calculated.    This  will  be  the 
present  value  of  the  anticipated  payments. 


To  this  principal  add  the  arrearages  due,  and 
the  fines  for  the  time  between  the  date  of  de- 
fault and  the  entry  of  the  decree  of  sale.  It 
was  in  proof,  by  the  actuary  of  the  associa- 
tion, that  the  stock  would  have  matured  in 
96  months.  The  date  of  the  certificate  of 
stock  was  June  11,  1888.  The  date  of  the 
decree  was  August  17,  1893.  The  time,  there- 
fore, for  the  stock  to  run  before  maturity 
from  date  of  decree,  was  35*/t  months. 
Dues,  interest  and  fines  were  In  arrears  from 
April  11,  1890,  or  40  months  and  6  days. 
Then,  from  this  data,  applying  the  above 
rule,  we  have  the  following: 

Dues  35«/b  months  at  $12  per  month  $429  60 
Interest  on  $1,000  (advancement)  for 
35  Vb  months  at  $5  per  month 179  00 

Total    $608  60 

Now,  the  principal  which  will  amount  to 
this  sum  in  35Vs  months,  at  6  per  cent,  in- 
terest, is  $516.20,  which'  Is  ascertained  by 
dividing  the  $608  by  $1,179,  the  principal  and 
Interest  on  one  dollar,  at  6  per  cent  for  S5*/i 
months.  The  present  value  of  the  antici- 
pated payments  then  is  $510.20.  To  this  add 
arrearages: 

Dues  40  months  at  $12 $    480 

Interest  40  months  at  $5 200 

Fines  40  months  at  $2 80 

—Total,  $1,276.20. 

This  sum  represented  the  amount  for  which 
the  mortgage  should  have  been  foreclosed. 
But  the  court  rendered  judgment  for  $1,260.- 
70,  making  a  difference  in  favor  of  appellant 
of  $16.20.  So  It  is  clear  that  she  has  not  been 
prejudiced  by  the  decree.  The  above  rule  is 
that  announced  by  the  superior  court  of  Cin- 
cinnati. End.  Bldg.  Ass'us,  S  380.  The  rule 
as  announced  In  a  leading  case  in  Maryland 
is:  "Ascertain  by  proof  the  probable  dura- 
tion of  the  society.  Then  estimate  the  aggre- 
gate amount  of  the  weekly  and  monthly  in- 
stallments payable  during  that  time,  from 
that  sum  rebate  a  Just  amount  of  interest 
and  add  thereto  the  arrearages  due,  after  al- 
lowing for  payments  made  to  the  society. 
And  the  sum  thus  ascertained  is  the  amount 
which  the  mortgagee  is  entitled  to  receive  in 
prsesenti  in  satisfaction  of  the  mortgage." 
Bobertson  v.  Association,  10  Md.  397,  69  Am. 
Dec.  145,  and  cases  cited  in  note.  The  ap- 
plication of  this  rule  to  the  facts  of  this 
record  would  give  substantially  the  same  re- 
sult as  above.  Either  of  these  would  be  Just 
to  the  borrowing  member,  and  to  the  associa- 
tion. But  we  prefer  the  former,  because  it 
gives  a  simple,  certain,  and  accurate  method 
of  arriving  at  the  amount,  whereas  by  the  lat- 
ter rule  the  amount  of  interest  to  be  rebated 
is  not  fixed,  but  such  as  the  chancellor  may 
deem  Just.  The  rule  we  have  approved  is  an- 
nounced upon  the  basis  of  a  final  and  com- 
plete foreclosure  by  sale  of  the  property 
mortgaged,  and  a  termination  of  appellant's 
membership  in  the  association.  There  is  no 
intimation  anywhere  in  the  record  that  ap- 
pellant desires  or  would  be  willing  to  con- 
tinue her  membership  in  the  association.    She 
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ropntr.itecl  the  contract  as  a  real  building 
:in(l  Iran  contract,  Insisting  that  it  only  binds 
hor  tu  repay  the  amount  advanced,  at  6  per 
t-eut.  Interest,  and  that  the  mortgage  only  se- 
cured that  amount.  I.e.  that  the  contract  waa 
for  a  straight  loan. 

2.  The  amount  of  the  decree,  under  the  rule 
announced,  as  well  as  the  rule  adopted  by 
the  trial  court,  includes  lines  for  failure  to 
make  monthly  payments.  The  by-laws  au- 
thorize a  line  of  "ten  cents  per  share  to  be  Im- 
posed tor  each  and  every  month  the  payment 
is  not  made."  The  success  of  the  building 
and  loan  association  scheme  depends  upon 
the  certainty  and  regularity  with  which  mem- 
bers pay  their  dues.  Fines,  strictly  as  such, 
imposed  merely  by  way  of  punishment  for  a 
breach  of  contract,  a  court  of  equity  would 
not  enforce.  But  what  is  usually  designated 
as  fines  in  a  genuine  building  and  loan  asso- 
ciation are  Intended  for,  and  do  subserve,  a 
different  purpose.  They  are  treated  by  the 
best  authorities  as  liquidated  damages,  fixed 
by  consent  of  the  parties,  to  indemnify  the 
association  for  the  loss  it  has  sustained  by 
reason  of  the  failure  of  the  defaulting  mem- 
ber to  make  prompt  payments.  iShannon  v. 
Association,  86  Md.  383;  Association  v. 
Thomson,  52  Ga.  427;  2  Am.  &  Eng.  Enc. 
Law,  p.  620,  and  authorities  cited.  Dues  be- 
ing the  vitalizing  principle  in  the  whole  plan, 
and  the  measure  of  the  prosperity  of  the 
whole  depending  upon  the  promptness  with 
which  each  member  discharges  his  obligation 
to  every  other  to  pay  them,  it  Is  but  Just  that 
each  delinquent  may  contract  as  far  as  possi- 
ble to  make  good  the  loss  occasioned  by  him. 
In  most  of  the  states  the  legislature,  recog- 
nizing that  some  such  power  is  indispensable 
to  preserve  the  equality  of  burdens,  while 
each  is  sharing  equally  in  the  profits,  has 
enacted  laws  providing  for  the  imposition  of 
fines.  But,  in  the  absence  of  such  statutes, 
it  Is  within  tlie  province  of  a  court  of  clian- 
ceiy  to  enforce  such  an  essential  regulation, 
when  adopted  by  the  association.  Those 
who  become  members  or  stockhcdders  of  an 
association  having  such  a  by-law,  of  course, 
approve  and  accept  same,  and  should  be 
bound  thereby,  provided  said  by-law  be  rea- 
sonable. End.  Bldg.  Ass'ns,  f  415;  Shannon 
V.  Association,  supra.  Mr.  Endlich,  speaking 
of  a  member  who  defaults  in  the  payment  of 
dues,  says:  "He  will  be  getting  an  advantage 
over  and  above  his  fellows.  He  will  have 
had  the  use  of  his  subscription  money  for  a 
longer  period  than  they  had  theirs,  and,  be- 
sides, be  will  have  his  proportionate  share  of 
the  gains  made  upon  all  their  prompt  pay- 
ments, whilst  he  will  lose  only  the  trifling 
amount  that  wotdd  have  come  to  him  as 
bis  proportionate  share  of  the  profits,  wliich. 
If  he  had  paid  his  dues  properly,  would 
have  accrued  from  such  payment  In  the  in- 
terval betwe<>n  the  day  when  it  was  bis 
duty  to  make  it,  and  that  upon  which  he  did 
make  it     It  follows  that  the  society  Is,  in 


good  conscience,  entitled  to  be  made  whole 
for    the    injury    resulting   from    tardy    pay- 
ments."    End.  Bldg.  Ass'ns,  S  41Z     In  Good- 
man  V.  Association   (Miss.)   14   South.   146. 
Chief  Justice  Campbell  i^id:  "What  Is  called 
a  fine  (merely  an  agreed  sum  as  liquidated 
damages)   is  imposed   for  every   default    lo 
payment,  as  a  spur  to  prompt  payment,  so  as 
not  to  derange  the  process  of  compoondlng, 
which  must  fall  If  there  Is  want  of  payment 
as  agreed,  and  failure  of  which  would  cause 
failure    of    the    scheme.     We    see    nothing 
wrong  in  members  of  full  age,  and  compos 
mentis,    mutually   binding  themselves   to  bo 
I  beautiful  a  scheme  for  reciprocal  advantage, 
I  and  being  held  to  the  performance  of  what 
I  th^  had   agreed."     Mississippi,  like  ArtJtn- 
sas,  hn8  no  statute  on  tJie  subject.    We  are 
aware  that  some  courts  regard  fines  as  pen- 
I  altles,    and    will  not   lend   their  aid   to   en- 
force them.  Independent  of  statutory  en&ct- 
I  ment.     Association  v.  Graham,  7  Neb.  173; 
Association   v.    Benjamin,    Id.    181;    Jarrett 
V.   Cope,   68   Pa.   St   67;    Link   v.   Associa- 
[  tion,   ma  Pa.   St   15.      Bat  the   rationale  of 
'  the    doctrine   of   fines   for  the    nonpayment 
;  of  dues  Is   that  they  are  essential  to   the 
i  proper  exercise  of  the  express  powers  con- 
I  ferred  up<m  building  and   loan  associations 
I  in   their   incorporation.    And    therefore   they 
;  have    the    right   to   Impose   them,    whether 
any  express  warrant  Is  found  for  it  in  the 
I  statute  under  which  they  are  incorporated 
or  not     They  have  such   power  by    impli- 
cation.     End.    Bldg.    Ass'ns,   i   417;    Good- 
man V.  Association,  supra.     It  has  been  sug- 
gested that  the  menace  of  foreclosure,  which 
overhangs  the  borrower  in  case  of  default 
is  a  sufiicient  stimulus  to  promptness,   and 
that,  therefore,  the  by-law  Imposing  fljtes  la 
unnecessary,  and  should  not  exist     But  the 
investor   has   no   such   stimulus  to   enforce 
punctuality  on  his  part.     The  Imposition  of 
fines  for  nonpayment  of  dues  must  apply  to 
every  member  alike,— the  investor  as  well  as 
the  borrower.     The  power  to  impose  fines, 
however,  if  unrestrained,   might  be  abused, 
and    thus    cause    injustice    and    oppression. 
I  Therefore   courts   of  equity,   operating   with 
,  or  without  the  sanction  of  the  statute,  will 
see  that  fines  are  reasonable  In  amount,  and 
equitable  in  every  respect,  having  in  view  the 
object  to  be  attained  by  them.     Tliey  must 
be  prescribed  by  the  charter  or  by-laws.  In 
precise  and  unequivocal  terms,  so  as  to  be 
readily   understood  by   the   members.     Ehid. 
Bldg.  Ass'ns,  H  41&-422;  Association  v.  Sulli- 
van, 02  CaL  3iH;    Davis,  Bldg.  Soc.  p.  '3»i; 
Mulloy  V.  Association,  2  McArthur,  504.    The 
by-law  under  consideration  conforms  to  these 
requirements. 

Since  the  decree  is  for  a  sum  less  than  It 
might  have  been  under  the  rule  announced,  it 
is  unnecessary  for  us  to  determine  whetha 
the  small  interest  on  fines  Included  in  the  de- 
cree is  error.  If  so.  It  was  not  prejudicial. 
Afllrm. 
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IBVINB  T.  BHKTTM. 

(Supreme  Gout  of  Tennessee.     Sept.  23,  1896.) 

MoKTOAOE— Limitation— Mkrokr. 

1.  A  tmst  deed  creating  an  ezpresi  and  not  an 
implied  lien,  an  action  to  foreclose  It  may  be 
maintained,  thongh  an  action  for  petsonal  jndg- 
meiit  on  the  notes  thereby  secured  is  barred  by 
limitation. 

2.  The  purchase,  by  the  owner  of  lands  sub- 
ject to  a  homestead  interest,  of  outstanding  pur- 
chase-money notes,  secured  by  a  trust  deed 
which  is  superior  to  the  homestead  right,  does 
not  operate  to  merge  and  extinguish  the  lien  of 
the  trust  deed. 

3.  A  purchaser  under  a  second  mortgage,  which 
does  not  convey  the  homestead  interest  of  the 
mortgagors,  may  lawfully  supplement  bis  title 
by  a  purchase  of  a  debt  secured  by  a  prior  trust 
deed  which  is  snperior  to  the  homestead  right, 
and  br  a  further  purchase  of  the  property  at  a 
sale  thereunder. 

Appeal  from  chancery  court,  Hamilton 
county;  T.  M.  McOonnell,  Chancellor. 

BiU  by  Allean  Irvine  against  S.  W.  Shrum. 
Decree  for  defendant,  and  complainant  ap- 
peals.   AfBrmed. 

Dodsoo  &  Bodson,  for  appellant.  D.  S. 
Anderson  and  W.  T.  Frierson,  for  appdlee. 


WILKES,  J.  E.  H.  Irvine  and  wife,  Al- 
lean Irvine,  executed  a  deed  of  trust  ui>on 
certain  real  estate  to  one  Gitford,  to  secure 
a  debt  due  from  the  husband  to  defendant, 
Shrum.  The  wife's  name  was  signed  to  the 
deed,  but  It  did  not  appear  in  the  body  or 
conveying  part  of  the  instrument.  The  trust 
deed  was  foreclosed,  and  Sbrum  became  the 
purchaser.  Thereupon  the  wife  filed  her  bill 
in  chancery  enjoining  him  from  taking  pos- 
session of  the  property  and  claiming  home- 
stead therein.  While  this  suit  was  pending 
Shrum  learned  that  there  was  a  debt  for  pur- 
chase money  upon  the  land,  and  a  deed  of 
trust  to  secure  the  same.  Shrum  thereupon 
bought  the  purchase-money  notes,  and  caused 
the  mortgage  to  secure  tnem  to  be  foreclosed, 
and  bought  under  the  foreclosure  sale,  and 
took  deed  from  Montague,  the  trustee.  He 
thereupon,  by  leave  of  the  court,  filed  a  cross 
bill,  alleging  the  purchase  under  botb  trust 
deeds,  and  .isked  that  title  be  decreed  to  him 
free  of  all  homestead  or  rights  in  Irvine  and 
wife,  or  either  of  them.  This  was  demurred 
to  on  the  grounds  that  Montague's  right  to 
enforce  the  trust  for  the  purchase  money  was 
barred  by  the  statute  of  limitation,  inasmuch 
as  his  notes  were  barred,  and  that  the  legal 
and  equitable  title  to  the  property  had  be- 
come merged  in  Shrum,  and  the  purchase- 
money  debt  had  been  satisfied,  and  the  lien 
discharged  thereby.  This  demurrer  was 
overruled,  and  answer  was  made,  and  proof 
taken,  and  a  decree  was' rendered  fixing  the 
right  of  Shrum  to  the  land  superior  to  the 
right  of  homestead,  and  awarding  a  writ  of 
possession,  and  from  this  decree  the  cmn- 
plalnant  appealed.  The  case  has  been  heard 
by  the  court  of  chancery  appeals,  and  the  de- 
cree of  the  chancellor  affirmed,  and  complaln- 
v.i)6&w.Do  16— 69 


ant  has  appealed  to  this  court,  and  assigned 
errors  raising  the  same  question  already 
passed  upon. 

We  see  no  error  in  the  decrees  of  the  chan- 
cellor and  court  of  chancery  appeals.  The 
right  of  Montague  to  sell  under  his  deed  of 
trust  was  not  barred  by  the  statute  of  limita- 
tion, even  though,  as  to  the  notes  secured 
thereby,  the  statute  may  have  run,  so  as  to 
bar  the  recovery  of  any  personal  Judgment 
on  them.  The  trust  and  lien  of  the  mort- 
gage is  an  express,  and  not  merely  an  im- 
plied, one.  Fisher  v.  Fisher,  9  Baxt  71; 
Lincbln  v.  Purcell,  2  Head,  143;  Gudger  V. 
Barnes,  4  Heisk.  570;  White  v.  Blakemore, 
8  Lea,  62;  Smith  v.  Goodlett,  82  Tenn.  230, 
21  S.  W.  108;  Harris  v.  Vaughn,  2  Tenn. 
Ch.  483. 

Neither  was  there  a  merger  of  the  legal  and 
equitable  titles,  so  as  to  extinguish  the  debt 
and  cancel  the  lien.  When  Shrum  bought 
under  the  Glfford  trust,  he  became  the  owner 
of  the  revei-sionary  Interest  in  the  land;  that 
is,  the  owner  of  the  land  subject  to  the  home- 
stead interest.  By  purcimsing  the  mortgage 
notes  he  did  not  acquire  any  equitable  title 
or  interest  in  the  land.  Montague,  under  his 
mortgage,  held  the  legal  title  to  the  land, 
superior  to  the  homestead  right,  but,  for  the 
purpose  of  securing  the  purchase-money  notes 
only.  Shrum  did  not  become  vested  with 
this  legal  title  or  right,  but  simply  held  the 
debt,  which  was  an  Incimibrance  on  the  land, 
and  bad  only  the  right  to  call  upon  the  trus- 
tee, Montague,  to  sell  the  land  for  the  ex- 
tinguishment of  such  lien.  This  he  did,  and 
bought  at  the  sale,  and  became  thus  vested 
with  all  the  right  which  Montague  could 
confer  under  the  power  contained  in  his  deed 
of  trust  It  Is  true  tliat,  when  an  equitable 
estate  vests  in  the  same  person  in  whom  is 
the  legal  title  to  the  same  premises,  the  usual 
rule  is  that  the  equitable  merges  into  the  le- 
gal estate.  But,  in  order  to  merge,  the  two 
estateb  must  be  co-extensive  as  to  the  same 
property.  And  the  doctrine  is  not  a  favorite 
with  the  courts,  and  will  not  be  applied 
against  the  intention  and  Interest  of  the  hold- 
er of  the  legal  title.  Moore  v.  Luce,  72  Am. 
Dec.  628;  15  Am.  &  Eng.  Enc.  Law,  313  et 
seq.;  2  Pom.  Eq.  Jur.  H  73S-791;  Jones, 
Mortg.  848;  Insurance  Co.  v.  Murphy,  111 
U.  S.  744,  4  Sup.  CL  679.  Here  the  efTort 
la  to  merge  the  greater  estate,  held  by  Mon- 
tague, into  the  more  limited  or  less  estate 
in  remainder  or  reversion,  obtained  under 
the  Glfford  trust  and  conveyance.  We  can 
see  no  valid  reason  wliy  Shrum  should  not 
buy  under  the  Montague  foreclosure,  and  ob- 
tain all  the  rights  which  he  could  under  that 
trust  in  order  to  protect  the  title  be  already 
had,  or  to  oilarge  his  estate  in  the  premi-«s; 
and  this  he  might  do  pending  the  action  to  de- 
termine his  right  under  the  Glfford  trust,  and 
without  leave  of  the  court  in  which  that  ac- 
ti<«  was  pending.  We  have  been  cited  to 
no  authority,  and  can  see  no  reason,  why 
Shrum  should  not  in  good  faith  Justify  the 
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title  be  already  bad,  or  buy  in  an  addltl<mal 
assurance  or  independent  interest 

It  is  finally  said  tbat,  if  any  right  existed 
to  foreclose  the  mortgage,— the  trust, — it 
could  only  be  exercised  by  making  the  sale 
under  the  orders  of  the  chancery  court,  and 
not  by  mere  motion  of  the  trustee  out  of 
court.  It  Is  the  purpose  of  such  deeds  of 
trust  to  furnish  an  easy  means  of  foreclosure 
witliout  the  aid  of  the  court.  It  is  true  the 
party  foreclosing  is  nut  precluded  from  going 
Into  court,  if  there  should  arise  or  exist  any 
complication  which  the  aid  of  the  court  Is 
required  to  remoye;  but,  unless  there  Is  some 
reason  therefor,  the  proper  practice  is  to  sell 
without  incurring  the  cost  of  a  court  proceed- 
ing. Clark  V.  Jones,  93  Tenn.  642,  27  S.  W. 
1009.  We  can  see  no  error  In  the  decrees  of 
the  chancellor  and  court  of  the  chancery 
appeals,  and  they  are  affirmed,  with  costs. 


SWEET  y.  CHATTANOOGA  ELECTRIC 
LIGHT  CO. 

(Supreme  Court  of  Tennessee.     Sept.  19,  1896.) 

Limitation  of  Actions— Suspenkioi)  or  Statoti 
— commbncembnt  ov  action  in  codkt 

withoot  Jokisdiction. 
The  commencement  of  an  action  in  a  court 
not  having  jurisdiction  to  try  it  does  not  suspend 
the  running  of  the  statute  of  limitations,  under 
the  proTUioD  of  Mill.  &  Y.  Code,  f  3440,  that  if 
an  action  is  commenced  within  the  time  limited, 
but  judgment  is  rendered  against  the  plaintiff 
on  any  grounds  not  concluding  his  right  of  ac- 
tion, he  may  bring  a  new  action  within  a  year 
thereafter. 

Error  to  circuit  court,  Hamilton  county; 
John  A.  Moon,  Judge. 

Action  by  Hiram  B.  Sweet  against  the  Chat- 
tanooga Electric  Light  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Case  &  Case,  for  plaintiff  In  error.  Shep- 
herd &  Frierson,  for  defendant  in  error. 

WILKES,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  caused  by  the  burst- 
ing of  the  fiy  wheel  of  defendant's  engine  on 
June  23,  1893.  On  June  22,  1894,  plaintiff 
began  suit  against  defendant  and  its  receiver 
for  such  damages  in  the  United  States  dis- 
trict court  at  Chattanooga.  The  declaration 
in  this  case  alleges  that  the  suit  was  dis- 
missed by  the  Chattanooga  court  for  want  of 
Jurisdiction.  This  suit  was  then  brought  on 
the  15th  day  of  May,  1895.  Demurrer  was  In- 
terposed setting  up  the  statute  of  limitation  of 
one  year  (Mill.  &  V.  Code,  {  3469)  and  aUeg- 
Ing  tliat  the  action  is  the  federal  court 
was  really  no  action  in  the  sense  of  the 
statute.  Inasmuch  as  the  court  in  which  it 
was  brought  had  no  Jurisdiction,  and  the 
action  was  not  therefore  saved  by  the  pro- 
vision of  section  3449,  Mill.  &  V.  Code, 
which  provides  that  If  the  action  is  com- 
menced within  the  term  limited  by  the  stat- 
ute, but  Judgment  is  rendered  against  the 
plaintiff  upon  any  grounds  not  concluding  his 


right  of  action,  etc..  a  new  action  may  be 
brought  within  one  year  after  the  revival  or 
dismissal.  The  demurrer  was  sustained,  and 
suit  dismissed,  and  plaintiff  has  appealed  and 
assigned  errors.  We  think  the  demurrer  was 
properly  sustained,  and  the  suit  properly  dis- 
missed. An  action  commenced  in  a  court 
having  no  Jurisdiction  to  entertain  it  is  no 
action,  in  the  sense  of  the  statute.  The  mat- 
ter stands  the  same  as  if  no  suit  had  been 
brought  or  attempted  to  be  brought,  and  the 
limitation  runs  from  the  date  of  the  Injury. 
If  the  action  is  brought  in  a  court  without 
Jurisdiction,  the  whole  proceeding  is  void  and 
of  no  effect;  and  If  It  should  proceed  to  Judg- 
ment, the  Judgment  likewise  is  void  and  with- 
out validity.  In  Anderson  v.  Bedford,  4  Cold. 
464,  it  is  said:  "In  no  case  of  which  we  are 
advised,  when  the  failure  of  the  action  Is 
due*  to  the  default,  wrong,  or  laches  of  the 
plaintiff,  has  it  been  held  sufficient  to  au- 
thorize the  bringing  of  another  suit,  under  the 
exception  of  the  statute,  within  one  year  after 
the  termination  of  the  first."  In  tliat  case 
the  original  suit  was  dismissed  for  cham- 
perty. We  see  no  error  in  the  Judgment  of 
the  court  below,  and  it  Is  affirmed,  with  costs. 


MATTSON  V.  ALBERT. 
(Supreme  Court  of  Tennessee.  Sept.  19,  1896.) 
Libel— Pkebumption  or  Maliob. 
Untrue  statemenrs  of  facta  whidi  apcni 
their  face  are  calculated  to  injure  and  defame 
the  character  of  an  individnal  being  libelous  per 
se,  tlie  law  presumes  malice  from  their  publica- 
tion. 

Error  to  circuit  court,  Hamilton  coimty; 
John  A.  Moon,  Judge. 

Action  by  P.  R.  Albert  against  E.  W.  Matt- 
son.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Shepherd  &  Frierson,  for  plalntur  In  error. 
Daniels  &  Garvin,  for  defendant  in  error. 

WILKES,  J.  This  Is  an  action  for  libeL 
There  was  a  trial  before  the  conit  and  Jury, 
and  a  verdict  and  Judgment  for  $300;  and 
defendant  has  appealed,  and  assigned  only 
one  error.  Plaintiff  was  the  manage  of  the 
Chattanooga  Oi>era-House  Company,  and  de- 
fendant was  the  publisher  of  a  newspapm 
at  Chattanooga,  called  the  "Chattanooga 
Press."  Publications  were  made  In  the  news- 
paper in  regard  to  certain  bhows  advertised  to 
appear  at  the  opera  house.  The  publications 
contained  statements  made  by  the  New  York 
Clipper,  a  publication  devoted  largely  to 
theatrical  matters;  also,  certain  statements 
In  addition,  made  by  the  Chattanooga  paper, 
and  some  quite  severe  and  caustic  crtticlsnis 
upon  the  management,  calculated  to  injure 
the  business.  There  was  a  general  plea  of 
not  guilty,  but  no  plea  of  Justification.  There 
waa  an  additional  plea  that  the  publlcationa 
were  conditionally  privileged,  and  made  in 
good  faith  and  without  malice.  On  the  trial 
of  the  case  It  appeared  from  the  evidence 
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that  there  was  a  bad  state  of  feeling  between 
the  publisher  of  the  paper  and  the  manager 
of  the  opera  house,  and  Ill-tempered  criticism 
was  indulged  In  by  the  newspaper.  This 
was  repeated,  with  some  quite  caustic  com- 
ments, after  the  paper  had  been  notified  of 
the  falsity  of  the  statements.  It  clearly  ap- 
peared tliat  some  statements  made,  to  the 
effect  that  the  prices  of  admission  had  been 
raised  by  the  opera  company,  were  not  true. 
Such  statements,  of  course,  were  calculat- 
ed to  Injure  the  patronage  of  the  opera  com- 
pany, and  its  business,  and  the  comments 
were  calculated  to  make  the  public  believe 
that  it  was  being  imposed  upon  by  the  opera 
company  by  its  advertising  certain  compa- 
nies to  appear  which  were  elsewhere  with 
their  shows.  The  charge  of  the  court  is  not 
excepted  to,  save  upon  a  single  point.  Up- 
on the  question  of  privileged  communications 
it  was  not  objected  to,  but  was  conceded  to 
be  correct  In  connection  with  its  charge 
upon  what  constitutes  a  privileged  communi- 
cation, the  court  said:  "If  a  statement  is 
shown  to  be  libelous  per  se,  then  the  malice 
which  is  necessary  to  support  an  action  Is 
presumed  as  a  matter  of  law."  It  is  in- 
sisted that  this  is  error,— that  the  question  of 
malice,  expressed  or  implied,  should  be  left 
to  the  Jury;  and  If  the  statements  were 
false  and  injurious,  yet  made  in  good  faith, 
the  malice  neceseaiy  could  not  be  presumed. 
In  Saunders  v.  Baxter,  6  Helsk.  369,  382,  It 
was  held  that  malice  may  be  shown,  not 
only  by  extrinsic  evidence,  but  from  the 
evidence  of  it,  which  may  appear  on  the 
face  of  the  publication,  and  in  this  latter 
case  the  privilege  is  lost.  It  has  also  been 
held  that  words  which,  upon  their  face,  and 
without  the  aid  of  extrinsic  proof,  are  in- 
jurious, are  libelous  per  se.  Bank  v.  Bow- 
dre,  92  Tenn.  736,  23  S.  W.  131;  Fry  v.  Mc- 
Cord,  95  Tenn.  678,  33  S.  W.  568.  The  law 
always  presumes  malice  from  the  publica- 
tion of  an  article  which  is  libelous  upon  its 
face.  See  the  authorities  cited  in  13  Am.  & 
Eng.  Euc.  Law,  426,  note  6.  It  presumes  a 
malicious  motive  for  making  a  charge  which 
is  both  false  and  hurtful  when  no  other  mo- 
tive appears;  and  in  such  case  it  is  not  neces- 
sary for  the  plaintiff  to  introduce  any  evi- 
dence from  which  malice  may  be  inferred, 
other  than  the  libelous  article  itself.  13  Am. 
&  Eng.  Enc.  Law,  427,  note  1.  It  is  ti-ue 
that,  in  privileged  communications,  express 
malice  must  be  proved,  and.  when  once  prov- 
ed, the  privilege,  unless  absolute,  is  lost. 
Id.;  Newell,  Defam.  p.  39i,  S  7.  But  un- 
true statements  of  facts  which  upon  their 
face  are  calculated  to  injure  and  defame  ibe 
character  and  standing  of  an  Individual  are 
libelous,  and  cannot  be  considered  as  priv- 
ileged communications.  The  court  below  in 
effect  so  Instructed  the  jury,  and  in  connec- 
tion therewith  used  the  language  now  criti- 
cised in  the  assignment  of  errors,  and  we 
can  see  no  error  in  the  charge.  See,  also, 
Byam  v.  Collins  (N.  Y.  App.)  2  Lawy.  Rep. 


Ann.  130  (19  N.  E.  75),  and  note;  Allen  v. 
Press  Co.  (Minn.)  41  N.  W.  93G.  The  Judg- 
ment of  tbe  court  ttelow  is  affirmed,  with 
costs. 


McKAMY  V.  McNABB  et  &1. 
(Supreme  Court  of  Tennessee.     Sept  23,  1896.) 

FltOXISSORY  NOTB  —  09ORIODS  AORKKMEXT  FOR 
EXTBNSIOK  —  ReLEXSS  Or  iSURBTI  —  FaTMENT 
BBFOBB  HATDRITI  —  LiMITBD  ADMINISTRA- 
TOR. 

1.  An  agreement  between  the  payee  and  prin- 
cipal 00  a  note  for  its  extension  on  payment  of 
usurioua  interest  is  without  legal  consideration, 
is  not  enforceable,  and  does  not  release  snreues 
on  the  note  from  liability. 

2.  A  payment  made  on  a  note  on  or  after  the 
date  when  it  i)ecame  due  by  its  terms,  though 
before  the  expiration  of  the  days  of  grace,  is  not 
made  before  maturity,  so  as  to  support  an  agree- 
ment for  an  extension. 

3.  A  limited  admmistrator  may  be  appointed 
for  an  intestate  for  a  special  purpose,  such  as  to 
represent  the  estate  in  certain  litigation;  and  it 
he  becomes  a  party  to  the  Hti^tion,  the  estate 
is  legally  represented,  and  a  judgment  will  be 
binding  on  a  general  administrator. 

Appeal  from  chancery  court  Hamilton  coun- 
ty; T.  M.  McConnell,  Chancellor. 

Action  by  W.  H.  McKamy  against  A.  Mc- 
Nabb  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Cooke,  Frazier  &  Swaney  and  J.  B.  Frazier, 
for  appellants.  Prltcbard  &  Slzer,  for  ap- 
pellee. 

WILK£}8,  J.  This  is  a  suit  upon  a  note 
against  tbe  principal,  A  McNabb,  and  bis 
sureties,  N.  McNabb  and  J.  A.  Greene.  There 
was  Judgment  in  the  court  l)elow  against  all 
parties  for  tbe  amount  of  the  note  and  inter- 
est and  the  surety  defendants  appealed,  and 
assigned  errors.  The  cause  lias  been  heard 
by  the  court  of  chancery  appeals,  and  the 
decree  of  tbe  chancellor  affirmed,  and  the 
same  parties  defendant  have  appealed  to  this 
court,  and  assigned  substantially  tbe  same 
errors  as  have  been  passed  upon  by  the  court 
of  chancery  appeals. 

The  defense  made  by  the  sureties  Is  that 
on  maturity  of  the  note,  an  extension  of  one 
year's  time  was  granted  the  principal  upon 
the  note,  which  had  the  effect  to  release  them. 
In  law  and  equity,  from  liability  upon  it 
There  is  no  question  but  that  the  extension 
was  granted.  It  Is  claimed  by  complainant 
that  It  was  done  with  the  assent  and  ap- 
proval of  tbe  sureties.  The  sureties  deny 
this,  however,  and  the  court  of  chancery  ap- 
peals has  not  passed  upon  this  question  of 
fact  That  court  finds,  however,  that  there 
was  no  legal  consideration  for  the  extension, 
and  hence  no  valid  agreement  to  that  effect 
It  appears,  fiom  their  finding,  that,  when  the 
note  fell  due.  tho  principal  defendant,  A.  Mc- 
Nabb, paid,  v/ithln  the  three  days  of  grace, 
$60,  the  legal  !nterest  upon  tbe  note,  and  in 
consideration  of  delay  for  a  year  he  paid  the 
further  sum  of  $36,  and  it  was  held  that  this 
was  usury,  and  not  a  legal  consideration  for 
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the  delay,  and  thers  was  therefore  no  valid 
binding  agreement  for  delay.  This  is  as- 
signed as  error.  We  think  it  Is  not  error. 
Delay  granted  or  promised  upon  a  nsurious 
consideration  Is  not  based  upon  a  valid  en- 
forceable contract,  and  will  not  sorve  to  re- 
lease the  sureties.  Howell  v.  Sevier,  1  Lea, 
360;  Wilson  v.  Langford,  5  Humph.  320. 

It  is  said  that  the  payment  both  of  the  $60 
and  $3G  was  before  the  maturity  of  the  note, 
and  must  be  treated,  therefore,  as  a  payment 
on  the  principal,  and  therefore  a  snfBcient 
consideration  for  the  delay.  This  is  based  on 
the  idea  that,  payment  being  made  before  the 
three  days  of  grace  have  expired,  it  Is  there- 
fore before  maturity.  We  think  this  Is  not 
true,  and  the  defense  too  technical  for  any 
real  merit 

During  the  progress  of  the  cause  defendant 
Greene,  one  of  the  sureties,  deceased.  His 
son,  Luther  Greene,  went  before  the  county 
court  and  had  himself  appiHnted  special  ad- 
ministrator to  defend  this  suit,  and  for  no 
other  purpose,  and  the  order  of  court  appoint- 
ing him  so  recites.  He  was  brought  before 
the  court  as  such  administrator,  and  filed  an 
answer,  and  made  defense  without  objection. 
In  the  court  of  chancery  appeals  he  assigns 
this  action  as  error,  and  Insists  that  the  ap- 
pointment, being  limited  to  a  special  purpose, 
was  void,  and  the  revivor  against  him  as  ad- 
ministrator was  unauthorized,  and  would  not 
support  a  decree  or  judgment  against  bis  fa- 
ther's estate.  No  such  objection  was  made 
in  the  court  below.  It  appears  that  the  said 
Luther  Greene  was  the  only  heir  and  next  of 
kin  of  the  deceased,  J.  A.  Greene,  and  that 
he  left  no  widow.  In  the  case  of  Jordan  v. 
Polk,  1  Snecd,  430,  it  was  held  that  such 
limited  administration  may  be  granted,  ei- 
ther as  to  certain  specific  effects  of  the  de- 
ceased or  for  a  certain  specific  purpose,  such 
as  filing  a  bill  or  carrying  on  proceedings  In 
chancery,  and,  if  such  limited  administrator 
is  made  a  party  to  the  suit,  the  estate  of  the 
deceased  Is  thereby  properly  represented,  and 
a  decree  against  such  limited  administrator 
will  be  binding  on  a  general  administrator, 
but  will  not  prevent  a  grant  of  general  admin- 
istration, and  the  two  administrations  may 
wrfl  subsist  together.  See,  also,  McNalry  v. 
Bell,  6  Yerg.  302;  Smith  v.  Pistole,  10  Humph. 
205;  Crozier  v.  Goodwin,  1  Lea,  368;  Pritch. 
WiUs,  {  564. 

We  can  see  no  error  in  the  decree  of  the 
court  of  chancery  appeals,  and  it  is  afilrmed, 
with  costs. 


JOHNSON  V.  MAYOR,  ETC.,  OP  CITY  OP 
CHATTANOOGA. 

(Supreme  Court  of  Tennessee.     Sept.  19,  1896.) 

ISToxiCATiNG  LiqroRS— 8csnAT  Laws. 

An  ordinance  making  it  a  misdemeanor  to 
sell,  deal  out,  or  give  away  malt,  vinoua,  or  oth- 
er liquors  on  Sunday,  or  to  keep  oi>en  on  Sunday 
any  place  where  liquors  arc  sold,  is  violated  by 
a  proprietor  of  a  saloon  who  invites  others  to 


his  saloon  on  Sunday,  unlocks  the  door,  and  ad- 
mits them,  and  gives  them  beer,  which  they 
drink  therein. 

Error  to  circuit  court,  Hamilton  connty; 
John  A.  Moon,  Judge. 

The  mayor  and  aldermen  of  Chattanooga 
prosecuted  A.  O.  Johnson  for  violation  of  a 
liquor  ordinance.  Defendant  was  convicted, 
and  brings  error.    Affirmed. 

Dodson  &  Dodson,  for  plaintiff  in  error. 
Daniels  &  Garvin,  for  defendants  in  error. 


CALDWELL,  J.  .Section  7  of  article  1  of 
Ordinance  No.  253  of  the  mayor  and  alder- 
men of  the  city  of  Chattanooga,  as  amended 
by  Ordinance  No.  821,  makes  it  a  misdemean- 
or, punishable  by  a  fine  of  not  less  than  f  lO 
nor  more  than  $25,  to  seU,  deal  out,  and 
give  away,  on  Sunday,  any  malt,  vinous,  fer- 
mented, or  other  intoxicating  liquors,  or  to 
keep  open  on  Sunday  any  place  in  which  liq- 
uors are  sold  or  dispensed;  certain  excep- 
tions being  made  in  favor  of  druggists  and 
the  keepers  of  restaurants  and  eating  houses. 
A.  O.  Johnson  was  arrested  upon  the  re- 
corder's warrant,  charging  him  with  having 
violated  that  law,  by  keeping  his  saloon  open 
on  Sunday,  and  also  by  "selling  or  dispens- 
ing" the  prohibited  liquor  on  Sunday.  Upon 
his  trial  before  the  recorder,  he  was  convict- 
ed and  fined  $25.  Thereupon  he  appealed  to 
the  circuit  court,  and  was  there  tried,  found 
guilty  as  chaxged,  and  fined  $5.  Being  still 
dissatisfied,  be  has  appealed  in  error  to  this 
court,  and  here  contends  that  his  conviction 
is  not  sustained  by  the  evidence. 

The  witness  Silas  Spencer  testified  as  fol- 
lows: "In  August,  1891,  and  on  Sunday 
morning  about  9  or  10  o'clock,  I  was  on  the 
comer  of  Ninth  and  Market  streets  in  the 
city  of  Chattanooga,  Tenn.,  and  there  met 
the  defendant  The  defendant  is  owner  and 
proprietor  of  a  liquor  saloon  on  Market 
street  and  near  to  where  I  was  standing. 
His  saloon  is  in  the  corporate  limits.  The  de- 
fendant said  to  me  that  everything  was  clos- 
ed up  that  day,  and  that  'we  cannot  get 
anything  to  drink  anywhere  else,'  and  ask- 
ed me  to  come  with  him  to  his  saloon  and 
take  a  drink.  Prom  two  to  four  other  men 
were  present  at  the  time,  and  all  of  us  went 
together  by  the  invitation  of  defendant  to  bis 
saloon,  and  the  defendaut  opened  his  front 
door  on  Market  street  from  the  sidewalk.  It 
was  locked,  and  he  unlocked  It  and  he  and 
I  and  the  others  with  us  all  went  in  ilirough 
the  front  door,  and  he  gave  to  us  a  glass  of 
lager  beer,  and  took  one  himself.  We  re- 
mained there  about  ten  minutes  talking,  and 
the  defendant  opened  the  same  front  door, 
and  we  all  went  out  onto  the  sidewalk  on 
Market  street  and  the  defendant  came  out 
with  us,  and  locked  the  door  after  him.  We 
stayed  there  on  the  sidewalk  for  some  time, 
and  the  defendant  again  asked  us  to  go  in 
with  him  and  take  another  drink.  He  again 
opened  the  front  door,  we  all  went  in,  and 
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be  gave  to  each  one  of  us  anotb»  glass  of 
lager  beer,  and  he  took  one  himself.  We 
stayed  Inside  for  some  time,  then  went  out 
again  through  the  front  door  onto  the  side- 
walk, and  he  closed  and  locked  the  door  aft- 
er we  had  passed  out.  The  party  of  us  then 
walked  down  the  street  together,  and  saun- 
tered along  talking,  and  after  awhile  walked 
up  towards  the  saloon,  but  in  the  meantime 
two  or  three  of  the  party  had  gone,  and  two 
or  three  different  men  had  joined  us.  When 
we  got  back  near  the  defendant's  saloon,  he 
again  invited  all  of  us  to  taice  another 
drink,  and  we  stopped  in  front  of  his  sa- 
loon, and  he  unlocked  the  door,  and  we  all 
went  in,  and  he  closed  and  locked  it  after 
us.  He  then  gave  to  each  of  us  a  glass  of 
lager  beer,  and  took  one  himself.  And  then 
we  all  stayed  in  there  some  time,  and  he 
again  opened  the  door,  and  let  us  out  onto 
the  sidewalk,  and  then  we  went  away.  The 
door  was  closed  and  locked  all  the  time,  ex- 
<xpt  when  opened  by  defendant  (or  the  par- 
ties to  go  in  and  out.  No  liquor  of  any  kind 
was  sold.  The  defendant  gave  each  present 
«n  each  occasion  a  glass  of  lager  beer,  and 
took  one  himself.  He  wanted  us  again,  and 
we  refused."  The  testimony  of  this  witness 
Is  corroborated  by  that  of  two  other  wit- 
nesses, Price  and  Bope,  who  say  they  saw 
him  and  Johnson  and  the  other  parties  going 
Into  and  coming  out  of  the  saloon  as  detailed 
by  blm.  Ko  other  witnesses  were  examined. 
In  our  opinion,  this  proof  abundantly  Jus- 
tifies the  conviction.  Indeed,  it  established  a 
twofold  violation  of  the  ordinance.  It  shows 
a  keeping  open  of  a  saloon  and  also  a  giving 
away  of  a  prohibited  drink,  on  Sunday.  The 
saloon  was  not  kept  open  all  day,  half  the 
day,  or  an  hour;  but  that  was  not  necessary 
to  constitute  the  offense  of  keeping  open  on 
Sunday.  The  saloon  was  opened  and  kept 
oi>en  long  enough  for  persons  other  than  the 
owner  and  proprietor  to  pass  in  and  out,  and 
H  was  so  opened  and  kept  open,  short  though 
the  time  may  have  been,  for  the  purpose  of  af- 
fording drinks  to  those  persons.  That  is  suf- 
ficient The  object  of  the  provision  against 
keeping  open  on  Sunday  was  to  prevent  peo- 
ple from  visiting  saloons  on  that  day,  and  to 
remove  the  opportunity  they  give  for  Sunday 
drinking.  Cortalnly  that  object  was  disre- 
garded, and  for  a  portion  of  the  day  de- 
feated, by  Johnson.  The  violation  of  the 
law  would  have  been  more  flagrant  and  de- 
fiant, but  not  more  distinct  and  positive,  if 
he  had  kept  the  saloon  open  all  day.  As  has 
already  been  said,  the  provision  against  giv- 
ing away  certain  liquors  on  Sunday  was  also 
violated.  That  Johnson  gave  away  one  of 
the  prohibited  liquors  on  Sunday  is  not  con- 
troverted, but  he  contends  that  he  Is  not 
charged  with  that  offense.  About  this  he  is 
mistaken.  The  warrant  charges  him  with 
keying  open,  and  also  with  "selling  or  dis- 
I>en8ing"  on  Sunday.  He  did  not  "sell,"  but 
he  did  "dispense."  To  dispense  is  to  deal 
out,   to   distribnte,   to   give.   Hence,   giving 


away  liquors  is  Included  In  the  charge  of 
"dispensing"  liquor. 

The  trial  Judge  erroneously  fixed  the  fine  at 
$5,  the  minimum  fine  prescribed  by  the  or- 
dinance being  $10.  The  ordinance  provides 
that  ofTenders,  upon  conviction,  "shall  be 
fined  not  less  than  $10  nor  more  than  $25." 
This  Is  the  law  applicable  to  the  case,  and 
the  court  bad  no  power  to  impose  a  fine  not 
authorized  thereby.  This  court,  renderiug 
th  Judgment  he  should  have  rendered, 
changes  the  fine  from  $5  to  $10.  Affirm, 
with  this  change,  and  let  Johnson  pay  all 
costs. 


HUGHES  BROS.  MANTJP'G  CO.  t. 
CONTBRS  et  al. 

(Sapreme  Coort  of  Tennessee.     Sept.  23.  1896.) 

MORTOAOES  —  FORBCLOStTRB  —  CbDKT  —  ALLOWISO 

Redemption  o»  Appeal — Practice. 

1.  In  a  foreclosnre  proceeding,  brought  by  a 
Junior  lienholder  who  contests  the  validity  of 
prior  liens  and  makes  the  holders  parties,  it  is 
proper  to  decree  a  sale  of  the  property  and  an 
application  of  the  proceeds  to  all  the  liens  ac- 
cordinfr  to  priority. 

2.  The  fact  that  a  clauBe  of  a  mortgage  pro- 
vides for  interesi  at  more  than  the  legal  rate  on 
Bums  that  may  be  advanced  by  the  mortgagee  in 
payment  of  taxep  oi  insurance  on  the  property 
does  not  render  the  mortgage  usurious,  so  as  to 
prevent  a  recovery  of  what  is  legally  due  there- 
on. 

3.  Where  po  much  only  of  a  decree  of  fore- 
closure as  directs  a  sale  of  the  property  free 
from  the  right  of  redemption  is  reversed,  on  ap- 
peal by  the  mortgagor,  it  is  proper  to  permit  the 
sale  already  made  to  stand,  giving  time  there- 
after for  redemption,  when  it  is  not  claimed 
that  the  sale  was  for  an  inadequate  price. 

Appeal  from  chancery  court,  Hamilton 
county;  T.  M.  McConnell,  Chancellor. 

Action  by  the  Hughes  Bros.  Manufactur- 
ing Company  against  J.  F.  Conyers  and  oth- 
ers to  enforce  a  lien.  Decree  of  foreclosure 
and  sale,  which  was  modified  by  the  court  of 
chancery  appeals  on  appeal  by  defendant 
Conyers,  and  he  appeals  from  the  decree  of 
tiiat  court    Affirmed. 

Dodson  &  Dodson,  for  appellant  Conyers. 
Barton  &  Chapin,  for  appellee  Hughes  Bros. 
ManuTg  Co.  Thonum  &  Elder,  for  appellee 
National  Home  Building  &  Loan  Ass'n. 

WII^BS,  J.  Complainant  in  this  cause  has 
a  furnisher's  lien  upon  certain  real  property 
belonging  to  defendant  Conyers,  and  filed  a 
bill  against  him  and  others  to  collect  the  debt 
by  sale  of  the  property.  One  Martin  and  the 
National  Home  Building  &  Loan  Association 
were  made  defendants,  and  It  was  allegid 
that  Martin  was  claiming  a  debt  against  the 
propwty,  but  m  fact  had  none,  that  was  su- 
perior to  complainant's;  and  that  the  build- 
ing and  loan  association  held  debts  of  about 
$9,000,  evidenced  by  notes  and  mortgage,  but 
the  Justice  of  same  was  not  conceded;  and 
the  rights  of  the  parties  were  asked  to  be  fix- 
ed, and  a  sale  of  the  property  had.  The 
cause  was  referred  to  the  master  to  report 
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the  debts.  Complainant's  debt  was  report- 
ed as  $340.79,  and  the  debt  due  tbe  associa- 
tion about  $10,000,  and  a  debt  due  the  City 
Savings  Bank  of  about  $636.50.  Exceptions 
\rere  filed  and  overruled,  and  decree  entered 
for  sale,  and  the  property  -was  sold  to  the 
buQdlng  and  loan  association  for  $9,000,  and 
the  sale  was  confirmed  to  it.  The  building 
association  was  decreed  to  have  priority,  and 
after  It  the  City  Savings  Bank  and  com- 
plainant. The  defendant  Conyers  appealed, 
and  assigned  errors.  The  canse  was  heard 
by  the  court  of  chancery  appeals,  and  the 
decree  of  the  chancellor  affirmed,  except  th.it 
so  much  of  his  decree  as  ordered  sole  to  be 
made  free  from  the  right  of  redemption  was 
reversed  and  modified,  and  defendant  was  giv- 
en two  years  from  the  date  of  confirmation  in 
the  court  of  chancery  appeals  to  redeem  the 
property.  The  defendant  Conyers  has  ap- 
pealed to  this  court,  and  assigned  errors. 

First,  that  the  court  should  not  have  decreea 
the  foreclosure  of  the  mortgages  of  the  Na- 
tional Building  &  Loan  Association,  except  up- 
on a  croso  bill,  filed  by  that  association  as 
defendant,  praying  for  such  foreclosure.  The 
complainant  was  claiming  a  furnisher's  Men 
upon  the  property,  while  the  defendant  loan 
company  was  claiming  prior  mortgages  on 
the  same  property.  Under  these  circumstaji- 
ces,  it  was  entirely  proper  to  have  the  loan 
association,  as  well  as  all  other  parties  claim- 
ing Hens  or  incumbrances  on  the  property, 
brought  before  the  court,  the  rights  and  pri- 
orities of  the  parties  fixed,  and  the  property 
sold  for  the  satisfaction  of  the  debts.  It 
was  not.  In  the  strict  sense  of  the  word,  a 
foreclosure  of  the  mortgages,  but  a  sale  by 
the  court,  the  proceeds  to  be  applied  as  the 
priorities  of  the  parties  might  dictate.  The 
building  and  loan  association  was  not  con- 
testing this  right,  but  only  claiming  its  pri- 
ority.   Simonton  v.  Porter,  1  Baxt.  213,  215. 

It  is  next  assigned  as  error  that  the  court 
of  chancery  appeals  did  not  find  that  the 
mortgages  to  the  building  and  loan  associa- 
tion were  usurious  upon  their  face,  and 
hence  not  enforceable,  and  therefore  refuse 
any  relief.  It  is  provided  on  the  face  of  the 
mortgage  that  if  the  association  was  com- 
pelled to  pay  any  taxes  or  Insurance  it  might 
recover  then:  back,  with  8  per  cent  interest; 
and  this  is  the  only  provision  which,  upon 
the  face  of  the  mortgage,  would  render  it 
usurious.  It  is  sufficient  to  say  that  in  this 
case  the  building  and  loan  association  is  not 
a  complainant  seeking  relief  upon  its  mort- 
gage, but  a  defendant;  and,  even  if  the  pro- 
vision were  usurious,  it  would  not  vitiate 
the  deed,  so  as  to  prevent  a  recovery  for  the 
amount  actually  due,  and  it  is  not  claimed 
that  any  usury  was  actually  Included  In  the 
estimate  of  the  amount  due  the  association. 

It  is  next  insisted  that  the  court  erred  in  re- 
fusing to  order  a  resale  of  the  property,  but, 
instead,  confirmed  the  sale  already  made, 
giving  the  defendant  Conyers  two  years  fr)m 
the  date  of  confirmation  in  the  court  of  cttan- 


cery  appeals  to  make  such  redemption.  The 
sole  was  made  upon  a  credit  of  6,  12,  18,  and 
24  months,  in  bar  of  the  right  of  redemption. 
There  is  no  question  or  contention  made 
that  it  did  not  bring  a  full  and  fair  price.  A 
portion  of  the  mortgages  waived  the  right 
to  redeem,  bat  one— tlie  largest  one,  for 
$5,000— did  not  The  prayer  of  complainant's 
bill  Is  that  the  land  be  sold  on  a  credit  free 
from  the  right  of  redemption.  The  court  of 
chancery  appeals,  following  the  rule  laid 
down  in  Hodges  v.  Copley,  11  Helsk.  332. 
directed  the  sale  to  stand,  and  tliat  defendant 
have  two  years  from  confirmation  in  that 
court  in  which  to  redeem.  In  the  absence  of 
any  allegation  in  the  complaint  that  the 
property  did  not  sell  for  its  full  value,  we  can 
see  no  error  in  tills  action  of  the  court  of 
chancery  appeals  to  the  prejudice  of  appel- 
lant and  we  therefore  affirm  the  decree  of 
that  court 


BliUB  SPRINGS  MIN.  CO.  et  aL  v.  McIL- 
VEIN  et  aL 

(Supreme  Court  of  Tennessee.     Sept  IS,  1896.) 

NOIBS— BoWA    FiDB    HOLDBR  —  Ck>iniDBmATIOH  — 

Wakbastt— Waivbb. 

1.  H.,  a  mining  expert,  had  tor  several  years 
bought  furnaces  of  plaintiffs,  and  sold  them  to 
Others  in  connection  with  an  apparatus  of  his  tor 
smelting  ores.  PlaintifEa  did  not  give  him  cred- 
it bnt  required  either  cash  or  took  the  note  of 
one  buying  from  H.  directly  to  themselves. 
Bdd,  that  defendant's  note  so  taken  by  plain- 
tiffs, on  snch  a  purchase  being  made  by  defend- 
ant of  H.,  was  not  taken  in  payment  of  a  pre- 
existing debt  of  H.  to  plaintifcs. 

2.  Defendant  bought  of  H.  a  furnace  and  an 
attachment  thereto,  which  together  H.  warrant- 
ed would  snccessfuily  smelt  lead  ores.  "Thp  fur- 
nace, which  was  manufactured  by  plaintiffs  for 
iron  smelting,  was  sold  by  them  to  El.,  but  de- 
livered directly  to  defendant;  they  requiring  of 
H.  that  the  notes  in  payment  be  made  dirMtly 
from  defendant  to  them.  They  made  no  rep- 
resentations or  express  warranty.  The  attach- 
ment was  an  invention  of  H.,  which  he  claimed 
adapted  the  fnmace  to  the  smelting  of  lead  ores. 
neld,  that  there  was  no  implied  warranty  1^ 
plaintiffs  that  the  fnmace,  with  or  without  the 
attachment,  wotdd  successfully  smelt  lead  ores. 

3.  Had  there  been  any  representation  by  plain- 
tiffs which  wonld  have  entitled  defendant  to  re- 
lief against  them  on  the  note  given  by  him  to 
them,  it  was  waived  by  his  promising  to  pay  the 
note,  after  being  appnsed  of  the  defects  in  the 
macliinery  for  which  it  was  given,  and  asking 
and  receiving  extension  of  time  on  aaeb  pmmiw. 

AppeAl  from  circuit  court,  Hamilton  coun- 
ty; John  A.  Moon,  Judge. 

Action  by  Mcllvein  &  Speigle  against  the 
Blue  Springs  Mining  Company  and  another. 
Judgment  for  plaintiffs.  Defendants  appeaL 
Affirmed. 

White  &  Martin,  for  appellants.  Pritcbard 
&  Slzer,  for  appellees. 

WILKES,  J.  This  is  an  action  xtpon  two 
notes  given  the  plaintiffs,  Mcllvein  &  ^>ei- 
gle,  by  the  defendant  mining  company  and 
S.  W.  Divine,  security,  for  $4<00  each.  It  was 
commenced  before  a  justice  of  the  peace,  ap- 
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pealed  to  the  circuit  court  of  Hamilton  coun- 
ty, when  there  was  judgment  for  the  plain- 
tiffs. The  case  was  tried  by  the  Judge  with- 
out a  Jury,  and  defendants  appealed,  and 
bare  assigned  errors. 

It  Is  insisted  that  there  is  a  failure  of  con- 
sideration of  the  notes;  that  they  were  giv- 
en for  a  smelting  furnace  that  utterly  failed 
to  do  the  work  for  which  it  was  sold,  and 
was  worthless,  and  caused  damage  to  the 
defendants,  instead  of  proving  a  benefit  to 
tlipm.  The  proof  shows  that  the  sale  was 
made  by  Hartsfeld,  and  that  he  represented 
and  wamented  that  the  furnace  would  cheap- 
ly and  successfully  amelt  the  lead  ores  of 
the  company,  and  that  It  failed  to  meet  the 
representatlcms  and  warranty;  and  the  rights 
of  the  defendants  as  against  him  are  not 
disputed.  But  the  plaintiffs  claim  that  they 
made  no  representations  or  warranty,  and 
are  innocent  holders  of  the  notes;  for  value, 
and  are  not  affected  by  the  conduct  or  repre- 
sentations of  Hartsfeld.  The  circuit  Judge 
took  this  view  of  the  case. 

Without  going  Into  full  details  of  the  trans- 
actions between  the  defendant  company  and 
Hartsfeld,  we  come  to  the  conclusion  from 
the  recocd  that  plaintiffs  were  manufactur- 
ers of  furnaces,  boilers,  tanks,  etc.,  and  that 
Hartsfeld  used  and  sold  their  furnaces  In 
connection  with  a  condensing  apparatus  for 
which  he  claimed  to  have  a  patent,  and 
which  was  represented  by  him  to  be  special- 
ly adapted  to  smelting  lead  orea  Whether 
this  api>aratU8  was  made  by  plaintiffs  or  oth- 
ers does  not  fidly  appear.  Hartsfeld  was 
not  in  good  credit,  and  the  plaintiffs  retain- 
ed the  title  to  the  furnaces  manufactured  by 
them  until  they  were  sold  and  paid  for.  The 
furnace  was  sold  while  it  was  at  plaintiffs' 
place  of  buslneas,  but  the  representations  as 
to  what  It  would  do  In  connection  with  the 
attachmoit  were  made  by  Hartsfeld.  The 
notes  were  made  payable  to  plaintiffs,  and  a 
cash  payment  of  $150  was  also  made  to  them 
by  the  defendant  company;  and  they  ship- 
ped the  furnaces  to  the  company.  Hartsfeld 
bad  examined  the  ores  of  the  company,  and 
represented  that  his  apparatus  would  smelt 
them  more  successfully  and  economically 
than  any  other.  He  personally  took  charge 
of  the  operation  of  the  smelter  after  It  was 
put  up,  and  the  agreement  with  him  was 
that  the  company  was  not  to  pay  for  It  until 
It  was  proven  a  success.  He  was  not  able 
to  use  It  satisfactorily,  and  as  a  lead  smelter 
It  proved  a  failure.  The  furnace  was  made 
by  plaintiffs  about  a  year  before  it  was  sold 
to  the  company,  and  Hartsfeld  had  been  sell- 
ing their  furnaces  for  a  number  of  years. 
It  appears  that  th^v  were  furnaces  for  Iron 
smelting,  bat  tbe  Hartsfeld  apparatus,  it  was 
claimed  by  him,  adapted  them  to  smelting 
lead  ores.  It  appears,  also,  that,  when  Harts- 
feld scdd  to  the  company,  he  consulted  plain- 
tiffs as  to  whether  the  terms  of  sale  would 
be  satisfactory  to  them,  and,  being  assured 
they  would  be,  he  made  the  sale. 


It  Is  insisted  that  the  court  erred  In  not 
finding  that  the  furnace  was  expressly  war- 
ranted by  plaintiffs  to  smelt  the  company's 
ores,  and  also  In  not  finding  that  there  was 
an  Implied  warranty  that  It  would  do  the 
work  for  which  it  was  bought,  and  that 
plaintiffs  were  not  bound  by  or  responsible 
for  such  warranties;  that  the  court  further 
erred  In  not  finding  as  a  fact  that  tbe  plain- 
tiffs took  the  notes  In  payment  of  a  pre-ex- 
isting debt  from  Hartsfeld,  and  In  not  hold- 
ing that  Hartsfeld  was  their  agent,  and  they 
were  bound  by  his  representations,  and  that 
they  were  the  real  vendors  of  the  furnace, 
and  not  Innocent  holders  of  the  notes.  There 
was  no  demand  for  a  written  finding  of  the 
law  and  facts,  or  either  of  them,  and  there 
Is  none  In  the  record,  but  simply  a  general 
finding  and  Judgment  for  the  plaintiffs,  with- 
out showing  the  grounds. 

Quite  elaborate  briefs  and  argument  have 
been  presented  on  behalf  of  the  company  and 
its  surety,  and  a  full  discussion  made  of  the 
law  as  to  warranties,  innocent  holders  of  ne- 
gotiable papers,  etc.  We  think  that  the  law 
and  facts  of  the  case  lie  In  a  very  narrow 
compass.  We  are  satisfied  from  the  record 
that  there  was  sufficient  evidence  to  warrant 
the  trial  Judge  in  the  conclusion  that  Harts- 
feld alone  made  the  representations  and  war- 
ranties as  to  what  the  furnace  would  do,  and 
that  the  plaintiffs  had  no  connection  there- 
with, except  simply  to  furnish  the  furnaces 
and  apparatus  ordered  by  Hartsfeld,  and  get 
the  proceeds  of  sale  when  it  was  effected. 
When  the  company  executed  their  notes  to 
plaintiffs,  and  paid  the  cash,  it  was  evident 
that  it  was  willing  to  look  to  Hartsfeld  for 
the  successful  performance  of  the  furnace, 
and  did  not  expect  the  plaintiffs  to  make 
good  his  representations  or  warranties.  No 
such  demand  was  made  of  them,  and  there 
was  no  such  understanding  or  agreement. 
The  plaintiffs  did  not  manufacture  this  fur- 
nace to  be  used  as  a  smelter  of  lead,  but  as 
an  iron  furnace.  The  condensing  apparatus 
was  Hartsfeld's  patent,  and  manufactured 
for  him;  and  the  plaintiffs  cannot  be  held  to 
have  made  any  Implied  warranty  that  the 
furnace  and  apparatus  or  either  would  suc- 
cessfully smelt  lead  ore.  The  mill  compnny 
did  not  trust  to  their  skill  and  knowledge 
as  manufacturers  to  furnish  a  smelter  to  do 
a  special  work,  but  they  bought  a  specific  ar- 
ticle upon  the  representation  and  warranty 
of  a  third  person.  The  testimony  of  S.  W. 
Divine,  the  president  of  the  company,  who 
bought  the  furnace  for  the  company,  is  to  the 
effect  "that  he  had  no  negotiations  with  plain- 
tiffs, but  bought  of  Hartsfeld,  and  relied 
alone  on  his  representations  that  the  furnace 
would  do  the  work."  This  Is  further  borne 
out  by  his  letters  to  the  plaintiffs,  one  in 
January,  18&4,  about  three  months  after  the 
sale  was  made,  the  cash  had  been  paid,  and 
notes  given,  in  which  he  (Divine),  for  the 
company,  requested  an  extension  of  time,  and 
used  this  language:    "We  will  pay  you  re- 
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gardless  of  consequences,  as  we  understand 
you  are  In  no  vra.y  responsible  or  connected 
with  the  responsibility  of  the  guaranty." 
And  In  a  subsequent  letter,  of  May  10,  1894, 
Divine,  after  stating  his  numerous  com- 
plaints against  Hartsfeld,  adds:  "I  undw- 
stand  we  have  no  recourse  on  you,  and  I  am 
not  trying  to  evade  your  claim;  but  we  are 
not  in  condition  to  pay  you,  and  ask  for  an 
extension  until  such  time  that  Mr.  Hartsfeld 
can  get  the  furnace  In  working  order."  We 
think  the  record  abundantly  shows  that  the 
company  did  not  rely  upon  any  warranty  or 
representations  of  plaintlfTs,  for  none  are 
shown  to  have  been  made  by  them;  neither 
was  there  an  implied  warranty,  for  the  com- 
pany did  not  rely  upon  the  superior  knowl- 
edge and  skill  of  the  plaintiffs,  as  manu- 
facturers, to  furnish  a  furnace  and  apparatus 
suitable  for  a  special  purpose;  but  it  ordered 
a  specific  article,  through  a  third  person,  ui>- 
on  the  representation  of  such  third  person 
that  it  would  do  the  work.  ■  The  distinction 
Is  marked  between  tbe  two  classes  of  cases. 
Manufacturing  Co.  v.  Kerr,  165  Pa.  St  529, 
30  AU.  1019;  Morris  v.  Fertilizer  Co.,  28  U. 
S.  App.  87,  12  C.  C.  A.  34,  and  84  Fed.  55. 

We  are  of  opinion  that  plaintiffs  cannot  be 
considered  as  having  accepted  the  notes  in 
question  in  payment  of  a  pre-existing  debt 
The  proof  is  clear  that  the  plaintiffs  manu- 
factured furnaces.  Hartsfeld,  who  was  a 
mining  expert  and  specialist,  bought  and  sold 
them,  to  be  used  with  his  attachment,  for  a 
specified  price;  but  inasmuch  as  Hartsfeld 
was  not  in  good  credit,  plaintiffs  required 
cash  if  the  furnaces  were  sold  by  Hartsfeld 
to  third  persons,  or  they  took  the  notes  of 
the  purchaser  direct  to  themselves.  The  in- 
debtedness of  Hartsfeld  to  plaintiffs  arose 
when  he  sold  the  furnaces,  and,  when  this 
was  done,  the  cash  was  to  be  paid,  and  notes 
to  be  executed,  to  the  plaintiffs.  There  Is  no 
proof  that  the  furnaces  were  unfit  for  the 
purposes  for  which  they  were  manufactured, 
which  was  the  smelting  of  Iron;  but  the  de- 
fect appears  to  have  been  in  the  condensing 
attachment  furnished  by  the  expert  Harts- 
feld, and,  as  to  this,  he  alone  made  war- 
ranties and  representations.  But  if  there 
had  originally  been  fraud  and  misrepresenta- 
tion on  the  part  of  plaintiffs,  which  would 
have  entitled  defendants  to  relief  as  against 
plaintiffs.  It  was  clearly  waived  by  the  act  of 
defendants  in  promising  to  pay  the  notes,  aft- 
er being  apprised  of  the  defects  In  the  ma- 
chinery, and  In  asking  and  receiving  an  ex- 
tension of  time  upon  such  promises.  Smith 
V.  Greaves,  15  Lea,  459.  There  is  no  error 
in  the  Judgment  of  the  court  below,  and  it  is 
affirmed,  with  costs. 


ROGERS  V.  BEDEH^L. 
(Supreme  Court  of  Tennessee.     Sept.  19,  1896.) 

Checks— BviDRXCF.  as  to  iMnoRSiCMSKT. 

ESvidence  that  delivery  of  a  check  after  its 
dishonor  was  under  an  agreement  that  the  partjr 


delivering  it  shoald  not  be  bonnd  on  it  beeanae 
of  an  indorsemetit  previously  made  U  admiasi- 
ble  to  set  aside  the  effect  of  tne  previooa  indone- 
ment 

Appeai  from  circuit  court  Ham!lt«Mt  ooon- 
ty;  John  A.  Moon,  Judge. 

Action  by  H.  F.  Rogers,  assignee,  againat 
O.  A.  BedeU.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

Chambliss  &  Chambiiss,  for  ai>i>dlant 
Trewhltt  &  Stanfield,  tor  app^ee. 

WILKES,  J.  Tbls  is  an  action  eommaiced 
before  a  Justice  of  the  peace.  On  appeal  to  the 
circuit  court,  there  was  a  verdict  of  a  Jury, 
and  Judgment  for  the  defoidant  and  plain- 
tiff appealed  and  assigned  errors.  The  salt 
Is  brought  upon  a  check  signed  by  "H.  White- 
side, Special,"  payable  to  the  order  of  0.  A. 
Bedell,  and  indorsed  by  him  in  blank.  It 
was  originally  Indorsed  and  delivered  to  t'ju 
Chattanooga  Brewing  Company,  but  cm  pres- 
entation at  the  bank,  was  not  paid  b>r  want 
of  funds,  and  was  then  taken  up  by  BedclL 
Subsequently,  it  was  paid  to  plaintiff  by  Be- 
dell in  extinguishment  of  an  account  held 
against  defendant  by  plaintiff.  Defendant 
Insists  that,  when  he  delivered  It  to  plain- 
tlfTs agent  it  was  agreed  that  he  was  not  to 
be  bound  by  the  indorsement;  but  tliat  plain- 
tiff took  It  upon  the  assurance  of  Mr.  White- 
side that  he  could  pay  it  or  have  it  paid. 
Plaintiff  objected  to  ttiis  testimony,  on  I  he 
ground  that  the  indorsement  in  blank  had  the 
legal  effect  to  bind  the  indorse  in  case  de- 
mand and  protest  should  be  made,  and  that 
this  legal  effect  could  not  be  altered  by  parol 
evidence.  The  reception  of  this  teRtimuny 
to  contradict  the  legal  effect  of  the  blank  In- 
dorsement Is  assigned  as  error,  and  It  is  al- 
so assigned  tlut  the  court  erred  in  charging 
the  Jury  that,  if  the  check  was  delivered  to 
plaintiff  after  it  had  been  refused  at  the  bank 
for  want  of  funds,  then  plaintiff  need  not 
make  presentment  demand,  and  protest,  but 
that  the  parties  might  agree  that  no  liability 
should  arise  out  of  the  indorsement,  and,  If 
the  Jury  should  find  such  agreement  then 
defendant  would  not  be  held  liable. 

We  think  there  is  no  error  in  the  admission 
of  the  evidence,  nor  in  the  cluuRe  of  the  court 
It  is  not  necessary  to  decide  whether  the  ef- 
fect of  the  blank  indorsement  could  be  contra- 
dicted by  parol  evidence  of  what  transpired 
when  it  was  made.  That  Is  not  the  case. 
This  check  had  been  dishonored,  and  It  wa.i 
competent  to  show  that  It  subsequently  was 
delivered  to  plaintiff's  agent  under  an  agree- 
ment that  the  party  delivering  it  should  not 
be  bound  upon  It  because  of  an  indorsement 
previously  made;  and  such  evidence,  of  a 
subsequent  agreement  and  contract,  was 
clearly  competent  to  set  aside  the  effect  of  ao 
Indorsement  previously  made.  Meacham  v. 
Hemdon,  86  Tenn.  368,  6  S.  W.  741;  Bryan 
T.  Hunt  4  Sneed,  544.  The  Judgment  la  af- 
firmed, with  costs. 
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PRATT  7.  GILLESPIE. 
<Sapreme  Court  of  Tennessee.     Sept.  19,  1896.) 

APPEAL— ReCOHD—EvIDENOB. 

In  the  abserce  ot  a  bill  of  exceptions  show- 
ing the  evidence  snbmitted  below  in  an  action  on 
«  note,  it  mnst  be  A«U  that  it  was  sufficient  to 
justify  the  judgment. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; John  A.  Moon,  Judge. 

Action  by  William  Gillespie  against  M.  A. 
Pratt  and  another.  From  the  Judgment  for 
plaintiS,  defendant  Pratt  appeals  in  error. 
Afiirmed. 

Dodson  &  Dodson,  for  appellant.  Tbomas, 
Elder  &  Thomas,  for  appellee. 

CALDWELL,  J.  William  Gillespie  sued  E. 
W.  Jenkins  and  M.  A.  Pratt  before  a  Justice 
«f  the  peace,  the  warrant  reciting  that  the 
Action  was  based  ujwn  a  promissory  note. 
The  Justice  of  the  peace  rendered  Judgment 
against  both  of  the  defendants,  and  Pratt  ap- 
pealed to  the  circuit  court  The  presiding 
Judge  of  the  latter  tribunal  tiled  the  case 
without  a  Jury,  and  pronounced  a  Judgment 
against  Pratt  for  $275.65  and  costs.  Pratt 
has  appealed  in  error  to  this  court.  He  in- 
sists upon  a  reversal  of  the  Judgment  below 
because,  as  he  contends,  "the  note  sued  on  Is 
not  signed  or  indorsed  by  him,  nor  is  there 
anything  in  the  record  to  connect  him  with 
It  in  any  way."  If  it  be  true  that  Pratt 
neither  signed  nor  indorsed  the  note,  and 
that  he  was  not  otherwise  connected  with  it, 
he  ought  not  to  be  required  to  pay  It  But 
what  the  real  facts  in  that  behalf  are  this 
•court  is  unable  to  learn,  there  being  no  bill  of 
exception  in  the  case.  It.  is  true  that  what 
seems  to  be  a  note  made  by  E.  W.  Jenkins 
and  Hattie  Jenkins  to  William  Gillespie,  and 
with  which  Pratt  does  not  appear  to  have 
any  connection.  Is  copied  into  the  transcript 
lM!fore  us;  yet  we  cannot  consider  it,  because 
It  is  not  made  a  part  of  the  record  by  bill  of 
exceptions.  'Bank  v.  Lo^e,  Meigs,  225;  Mc- 
Keel  V.  Bass,  5  Cold.  151.  TO  the  same  effect 
are  the  later  cases  of  Railway  Co.  v.  Foster, 
88  Tenn.  671,  13  S.  W.  684,  and  14  S.  W.  428; 
Marble  Co.  v.  Black,  89  Tenn.  119,  14  S.  W. 
479;  State  v.  Hawkins,  91  Tenn.  140,  18  S.  W. 
114,  and  other  cases  therein  cited.  The  case 
■of  Stadler  v.  Hertz,  13  Lea,  318,  is  not  In  con- 
flict. The  court  held  in  tliat  case  that  a  note 
made  the  basis  of  a  bill  in  equity,  and  filed  as 
«ridcnoe,  became  a  part  of  the  record  without 
a  bill  of  exceptions;  but  that  holding  was  ex- 
pressly placed  upon  a  rule  of  chancery  prac- 
tice, which  has  no  application  in  a  court  of 
law.  In  the  absence  of  a  bill  of  exceptions 
showing  ttie  evidence  submitted  in  the  court 
below,  tills  court  presumes  conclusively  that 
it  was  sufficient  to  Justify  the  Judgment  of 
the  trial  Judge.  Kincaid  v.  Bradsbaw,  6 
Baxt.  102;  Phillips  v.  Phillips,  5  Lea,  451; 
Scruggs  V.  Helskell,  95  Tenn.  453,  32  S.  W. 

ssa. 

Affirmed. 


RIDEN  V.  OREMM  et  al. 

(Supreme  Court  of  Tennessee.     Sept.  19,  1896.) 

Intoxicatinq  Liquors — Sale  to  Habitual  Dkusk- 
ABD— Civil  Damaoes— Plbadimo. 

1.  For  a  saloon  keeper  to  sell-  liquors  to  an 
habitual  drunkard  after  being  served  with  notice 
by  the  drunkard's  wife  not  to,  in  violation  of 
Act  March  16,  1889,  declaring  it  a  misdemeanor 
so  to  do,  is  negligence,  rendering  the  saloon 
keeper  iiable  for  damages  suffered  by  the  wife  in 
consequence  thereof. 

2.  In  an  action  by  a  wife  against  a  saloon 
keeper  for  damages  resulting  from  the  sale  of 
liquors  to  plaintiff's  buslmnd,  after  she  had  noti- 
fied him  not  to,  in  violation  of  Act  March  16, 
1889  (declaring  it  a  misdemeanor  for  one  to 
furnish  a  husband,  who  is  an  babitnal  drunkard, 
intoxicntinp  liqugrs.  after  being  served  with  a 
written  prohibitory  notice  thereof,  signed  by  the 
wife  of  said  hu8t)and,  and  providing  that  said 
notice  shall  be  served,  and  a  due  return  thereof 
made  to  the  clerk  of  the  county  court  by  the 
sheriff),  the  complaint  need  not  set  out  the  notice 
and  return  thereof,  but  it  is  enongh  to  allege 
that  defendant  was  dnly  and  lawfully  served 
with  a  written  notice  not  to  sell  to  plaintiffs 
husband. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; John  A.  Moon,  Jndge. 

Action  by  Mary  L.  Riden  against  Oremm 
Bros.  Judgment  for  defendants.  Plaintiff 
appeals.    Reversed. 

Case  &  Caee,  tor  appellant  H.  M.  Wlltse, 
for  appellees. 


WILKEJS,  J.  This  is  a  salt  for  damages 
sustained  by  the  plaintiff  in  the  death  of  ber 
husband.  Defendants  demurred  to  the  dec- 
laration filed,  which  was  sustained,  and  the 
suit  dismissed,  and  plaintiff  has  appealed  and 
assigned  errors. 

The  declaration  alleges  that  defendants 
were  saloon  keepers  and  retail  dealers  in  liq- 
uors in  Chattanooga;  that  her  husband,  W. 
H.  Riden,  bad  become  an  habitual  drunkai'd, 
and  this  fact  was  well  known  to  defendants; 
that  on  the  29th  of  May,  1894,  the  defend- 
ants were  duly  and  lawfully  served  with 
written  notice  not  to  sell  W.  H.  Riden  any- 
thing to  drink  in  their  saloon,  and  were  fcu:- 
bidden  by  ber  to  do  so;  that,  in  violation 
of  said  notice,  the  defendants,  in  May,  June, 
and  July,  1894,  in  Chattanooga,  sold,  gave, 
furnished,  and  procured  for  her  husband 
large  quantities  of  intoxicating  liquors,  In  vio- 
lation of  the  prohibition  and  of  the  statute 
relating  thereto,  to  the  injury  of  her  husband, 
and  from  the  effects  of  which  he  sickened, 
was  paralyzed,  and  died,  August  11,  1894,  and 
she  was  deprived  of  the  support,  society,  and 
maintenance  of  her  husband,  to  her  damage 
$20,000.  The  demurrer  states  several  grounds 
of  insufficiency,  which  may  be  summarized  as 
follows.  That  no  cause  of  action  is  stated; 
that  the  suit  Is  not  brought  for  the  statutory 
penalty,  and  that  no  right  of  action  exists 
for  such  penalty  exc^t  In  the  state;  that 
there  is  no  common-law  liability  that  the  dec- 
laration does  not  show  a  compliance  with 
the  statute  in  the  notice  by  the  wife;  and 
that  It  does  not  allege  a  return  of  the  notice 
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indorsed  by  the  sheriff,  as  the  law  prescribes. 

The  law  under  which  the  suit  Is  brought 
Is  the  act  of  March  16,  1889,  entitled  "An  act 
to  prevent  the  selling,  giving,  furnishing  to, 
or  procuring  for,  any  husband  who  Is  an 
habitual  drunkard,  of  any  Intoxicating  liq- 
uors," and  reads  thus: 

"Section  1,  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Tennessee,  that  It 
shall  be  unlawful  for  any  person  engaged 
regularly,  or  otherwise,  in  the  manufacture 
or  sale  of  any  spirituous,  vinous,  malt,  or 
mixed  liquors,  their  employSs,  agents,  or  serv- 
ants, or  any  person  for  them,  to  sell,  give, 
furnish  to,  or  procure  for  any  husband  who 
is  an  habitual  drunkard,  any  Intoxicating 
liquors  after  having  been  served  with  a  writ- 
ten prohibitory  notice  thereof,  signed  by  the 
wife  of  said  husband. 

"Sec.  2.  Be  it  further  enacted,  that  said 
notice  shall  be  served,  and  a  due  return 
thereof  made  to  the  clerk  of  the  county  court 
by  the  sheriff,  or  any  constable  of  the  county 
wherein  such  person  is  engaged  in  the  manu- 
facture or  sale  of  said  liquors. 

'.'Sec.  3.  Be  It  further  enacted,  that  ,any 
person  or  persons  violating  the  provisions  of 
the  first  section  of  this  act  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  not  less  than  ten,  nor  more  than  two 
hundred  dollars." 

The  principal  question  presented  under  the 
demurrer  Is  that,  for  the  acts  complained  of, 
there  Is  no  common-law  liability,  and  that 
the  statute  simply  makes  them  a  misdemean- 
or, and  prescribes  a  penalty,  which  the  state 
alone  can  enforce,  but  confers  no  right  of 
action  for  damages  upon  the  wife.  The 
principle  Involved  In  this  cause  Is  the  same 
as  that  Involved  In  Queen  v.  Iron  Oo.,  95 
Tenn.  458,  32  S.  W.  461.  In  that  case  a 
minor  had  been  employed  to  work  In  a  mine, 
contrary  to  the  prohibition  of  the  statute 
which  made  such  employment  a  misdemvian- 
or.  The  minor  brought  civil  suit  for  personal 
damages  sustained  while  so  employed,  and 
this  court  held  that  the  employment  of  the 
Infant  In  the  mine,  in  violation  of  the  stat- 
ute forbidding  such  employment,  and  declar- 
ing it  a  misdemeanor,  made  it  per  se  suca 
negligence  as  rendered  the  employer  liable 
for  all  injury  sustained  by  the  infant  In  the 
course  of  the  employment.  "The  breach  of 
the  statute  is  actionable  negligence  whenevi^r 
it  Is  shown  that  the  injuries  were  sustained 
in  consequence  of  the  employment"  It  Is 
also  actionable  negligence  whenever  it  is 
shown  that  the  breach  of  the  statute  inflicts 
or  results  In  the  damage  or  injury  complained 
of.  In  Bish.  Noncont  I^w.g  71,  it  is  said  that 
a  civil  wrong  and  a  criminal  wrong  are  le- 
gally distinct  things,  though  both  may  i«o- 
ceed  from  one  act  of  the  offender.  If  the  In- 
Jury  is  of  a  nature  falling  on  the  entire  com- 
munity, one  Individual,  suffering  It  only  as 
others  do,  can  maintain  no  action  against  the 
wrongdoer,  even  should  It  in  a  degree  casa- 
ally  press  more  heavily  upon  him  than  upon 


others.  But  he  who  suffers  a  special  damage 
may  have  bis  suit,  though,  by  reason  of  the 
public  harm,  the  defendant  is  also  indict- 
able. See,  also.  Egbert  v.  Greenwalt,  44 
Mich.  245,  6  N.  W.  654;  Mahady  v.  Railroad 
Co.,  91  N.  Y.  148;  Glfford  v.  McArthnr,  55 
Mich.  53.5,  22  N.  W.  28;  larson  v.  Furlong,  63- 
Wis.  323.  23  N.  W.  584;  Potter  v.  Menasha. 
30  Wis.  492. 

It  Is  insisted  that  the  plaintiff's  decIaratioB 
does  not  sufficiently  allege  a  compliance  witt» 
the  requirement  of  the  statute,  because  it 
does  not  set  out  the  notice  and  sherilTs  •«- 
turn  of  the  same  to  the  county  court,  as  the- 
act  prescribes.  The  declaration  alleges  that 
defendants  were  duly  and  lawfully  served 
with  a  written  notice  not  to  sell  to  plaintiff's 
husband.  This  is  sufficient  The  wording  of 
the  notice,  the  manner  in  which  the  legal 
service  was  made,  and  what  return  was  made 
and  indorsed,  are  matters  to  be  shown  in 
proof  so  far  as  they  are  material;  and  the 
allegations  of  due  and  legal  service  In  the 
declaration  are  sufficient.  Whether  there 
would  not  be  ground  of  liability  in  the  en- 
tire absence  of  notice  or  return  need  not  be 
considered  In  the  present  aspect  of  the  caae. 
The  Judgment  of  the  court  below  is  revened, 
and  the  cause  remanded  for  trial.  Appellees 
will  pay  the  costs  of  the  appeaL 


MORRIS  tt  VOL.  T.  LOWE. 
(Supreme  Court  of  Tennessee.     Sept.  19,  189S.> 
Bailmbkt—  Rbplbvix  —  Limitations  —  Dbatb  of 

BaILBS— AUMINISTBATION. 

1.  In  replevin  the  source  of  the  title  or  pos- 
session of  the  property  cannot  be  Inquired  into, 
so  as  to  defeat  the  defense  of  adverse  posses- 
sion for  the  statutory  period,  under  Mill.  &  V. 
Code,  i  34T0,  providing  that  actions  for  conver- 
sion or  detention  of  personalty  must  be  brought 
within  three  years  from  accruing  of  the  cause 
of  action. 

2.  A  gratnitons  bailment  ceases  on  the  death 
of  the  bailee,  and  no  tmst  follows  the  property 
into  the  hands  of  the  bailee's  widow. 

3.  The  administrator  of  a  bailee  has  no  right 
to  possession  of  the  bailed  property  onless  the 
bailment  be  in  such  situation  that  it  is  neces- 
sary for  him  to  take  possession  in  order  to  dis- 
charge some  legal  duty  which  the  bailor  has  a 
right  to  require. 

4.  A  widow  who  takes  possession  of  property 
bailed  to  her  husband,  and  claims  it  as  her  own 
and  not  as  administratrix,  and  pnys  his  debts 
out  of  her  own  property,  is  not  his  administra- 
trix de  son  tort 

5.  While,  perhaps,  a  widow  cannot  claim,  as 
her  own,  property  bailed  to  her  deceased  hns- 
band,  till  his  estate  has  been  administered,  ss 
against  an  administration.  If  the  administntor 
for  any  cause  had  a  right  to  demand  the  prop- 
erty, tnia  is  not  so  as  against  the  bailor. 

Appeal  from  circuit  court,  HamHtcm  county; 
John  A.  Moon,  Judge. 

Action  by  Wilbum  Morris  and  wife  against 
Mrs.  S.  B.  lowe.  Judgment  for  defendant 
Plaintiffs  appeal.    Affirmed. 

Rutledge  &  Murry,  for  appellantB.  Elakln 
Sc  Dickey  and  Eakin  &  Qoree^  for  appdlee. 
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WILKES,  J.  This  Is  an  action  of  replevin 
for  certain  fumltnre.  It  was  beard  In  the 
court  below  wlthont  the  Interrentlon  of  a 
Jur7,  and  Judgment  rendered  for  the  defend- 
ant, and  plaintiffs  have  appealed,  and  as- 
signed errors. 

The  furniture  was  placed  in  the  custody 
and  possession  of  defendant's  husband,  S.  B. 
Lowe^  before  her  marriage  to  him,  and  about 
1S82.  It  was  simply  held  by  him,  without 
hire  or  compensation,  until  his  death  tn  April, 
1891.  After  his  death  his  widow  held  pos- 
session of  It  until  this  suit  was  brought,  Feb- 
ruary 6,  1895,  claiming  it  as  her  own.  There 
waa  DO  administration  upon  the  estate  of  S. 
B.  Lowe,  but  the  defendant,  his  widow,  paid 
his  debts  out  of  Insurance  money  upon  his 
Ufe,  which,  uider  the  statute,  was  hers.  Mr. 
Lowe,  shortly  before  his  death,  agreed  with 
the  plaintiffs  to  send  the  furniture  to  them, 
and  recognized  theh:  right  to  It;  but  this  ap- 
pears to  have  been  unknown  to  Mrs.  Lowe. 
She  now  claims  the  property  under  the  opera- 
tion of  section  3470,  Mill.  &  V.  Code,  which 
provides  that  actions  for  the  conversion  or 
detention  of  personal  property  must  be 
brought  within  three  years  from  the  accm- 
1ns  of  the  cause  of  action. 

It  is  insisted,  however,  that  this  property 
was  impressed  with  a  trust  derived  from  the 
holding  of  it  by  the  husband  as  a  bailee,  and 
hence  defendant  cannot  avail  herself  of  the 
statute  until  after  she  notifled  the  owner  that 
she  disclaimed  his  title  and  held  for  herself. 
It  Is  well  settled  that  the  source  of  the  title 
or  possession  cannot  be  Inquired  into  In  such 
actions,  and  that  the  adverse  possession  of 
the  holder,  claiming  for  herself,  for  three 
years,  vests  the  absolute  estate  with  the  pos- 
session. Garrett  v.  Vaughan,  1  Bast.  113, 
and  numerous  cases  there  cited.  Besides,  the 
bailment  ii  this  case  was  gratuitous,  and 
with  the  death  of  Mr.  Lowe  the  bailment 
ceased  and  ended,  and  no  trust  followed  it 
Into  the  hands  of  the  widow.  Story,  Ballm. 
t  277;  2  Kent,  Comm.  SS  643,  644.  Even  If 
there  were  an  administrator,  he  would  have 
no  right  to  the  possession  of  the  property, 
or  concern  In  the  bailment,  unless  the  mat- 
ter be  in  such  situation  that  it  is  necessary 
for  him  to  take  the  possession  in  order  to  dis- 
charge some  legal  duty  which  the  bailor  has 
the  right  to  require.  Stoiy,  Bailm.  S  202;  2 
Kent,  Conun.  §§  643,  644. 

It  Is  said  that  Mrs.  Lowe  became  adminis- 
tratrix de  son  tort  by  paying  her  husband's 
debts,  and  hence  she  held  this  property  In 
that  capacity,  and  not  in  her  own  right  It 
is  Bufflcient  to  say  that  the  proof  shows  she 
claimed  the  property  as  her  own,  and  not  as 
administrator,  and  that  she  paid  her  hus- 
band's debts  out  of  her  own  money,  and  did 
not  In  any  way  meddle  with  her  husband's 
property  for  that  purpose,  and  she  Is  not 
therefore  administratrix  de  son  tort. 

Again,  it  is  said  that  she  could  not  claim  the 
property  as  her  own  until  there  was  adminis- 
tration on  her  husband's  estate.     This  might 


be  true,  as  against  an  administrator,  if  the 
administrator  for  any  cause  had  the  right  to 
demand  the  prope-ty;  but  the  principle  does 
not  apply  in  this  case.  The  defendant  in 
this  case  does  not  represent  the  husband. 
The  fact  that  she  is  his  widow,  while  It  may 
have  given  her  the  opportunity  to  gain  the 
possession  of  the  property,  did  not  vest  her 
with  any  right  to  It,  nor  charge  her  with  any 
duty  in  regard  to  It 

There  Is  no  insistence  that  the  personal 
property  in  controversy  was  the  separate  es- 
tate of  Mrs.  Morris.  The  record  shows  that 
It  was  given  to  her  by  her  father,  and,  not 
being  impressed  with  the  features  of  a  sepa- 
rate estate,  so  far  as  the  record  discloses.  It 
would,  like  any  other  personal  property,  be- 
long to  her  husband.  There  is  no  error  In 
the  Judgment  of  the  court  below,  and  it  is  af- 
firmed, with  costs. 


CLINB  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     July  9, 
1896.) 

CaiMiitAL  Law — Corstbdotiok  of  Statctb— Dbp- 

OSITIOSB  IV  CRIMI!7AI.  CaSBS — CoiCSTI- 
TDTIONAI.  Lav. 

1.  Code  Cr.  Proc.  1879,  art  774,  providing 
that  "the  deposition  of  a  witness  taken  before 
an  examinin|;  court  or  a  jury  of  inquest,  and  re- 
duced to  writing  and  certified  according  to  law, 
in  cases  where  the  defendant  was  present  when 
such  testimony  waa  taken,  and  had  the  privilege 
afforded  him  of  crosB-examining  the  witness, 
may  be  read  in  evidence  as  is  provided  in  the  two 
preceding  articles  for  the  reading  in  evidence 
of  depositions,"  authorizes  the  nse  only  of  "dep- 
ositiong"  taken  as  described  in  that  chapter,  and 
does  not  authorize  the  reading  in  evidence  by  the 
state  of  "testimony"  given  by  a  witness  on  the 
hearing  before  an  examining  court  on  a  showing 
that  the  witness  is  dead. 

2.  The  provision  of  section  10  of  the  bill  of 
rights,  that  in  all  criminal  prosecutions  the  ac- 
cused shall  be  confronted  with  the  witnesses 
a^inst  him,  refers  to  the  prosecution  by  "public 
trial"  before  the  "impartial  jury,"  also  guaran- 
tied him  by  the  same  section;  and  under  that 
provision,  and  the  declaration  of  section  2& 
that  "everything  in  this  bill  of  rights  shall  for- 
ever remain  inviolate  and  all  laws  contrary 
thereto  •  •  •  shall  be  void,"  the  reading  in 
evidence  against  the  accused  on  his  trial  of  tes- 
timony given  by  witnesses  on  another  hearing, 
or  on  preliminary  examination,  cannot  be  legally 
authorized. 

Appeal  from  district  court,  Gonzales  coun- 
ty;   T.  H.  Spooner,  Judge. 

Marshall  CUne  was  convicted  of  murder  In 
the  second  degree,  and  appeals.     Reversed. 

George  Burgess,  for  appellant  Mann  Trice, 
for  the  State. 

DA^TDSON,  0.  This  conviction  was  had 
for  murder  In  the  second  degree.  The  state, 
over  appellant's  objection,  introduced  before 
the  Jury  the  written  evidence  of  one  Monroe, 
taken  on  the  examining  trial  of  appellant  un- 
der a  charge  for  the  same  offense  of  which 
he  was  in  this  case  convicted.  As  a  predicate 
for  the  introduction  of  this  testimony,  the 
death  of  the  witness  waa  proved.    The  ob- 
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Jectlon  urged  •  was  that  the  accused  "shall 
be  confronted  with  the  witnesses  against 
hlin,"  as  guarantied  by  section  10  of  the  bill 
of  rights  of  the  state  constitution.  The  tes- 
timony was  admitted,  presumably  under  the 
provisions  of  article  774  of  the  Code  of  Crimi- 
nal Procedure  (1879),  which  reads  as  follows, 
to  wit:  "The  deposition  of  a  witness  taken 
before  an  examining  court,  and  reduced  to 
writing,  and  certified  according  to  law,  in 
cases  where  the  defendant  was  present  when 
such  testimony  was  taken,  and  tiad  the  priv- 
ilege afforded  him  of  cross-examining  the 
witness,  may  be  read  In  eridence  as  is  pro- 
vided in  the  two  preceding  articles  for  the 
reading  in  evidence  of  depositions."  In  re- 
gard to  examining  trials,  article  207,  Code  Gr. 
Proc,  provides  that  "the  testimony  of  each 
witness  examined  shall  be  reduced  to  writ- 
ing by  the  magistrate  or  some  one  under  his 
direction,  and  shall  be  read  over  to  the  wit- 
ness, or  he  may  read  it  over  himself,  and  such 
corrections  shall  be  made  in  the  same  as  the 
witness  shall  direct,  and  he  shall  then  sign 
the  same  by  affixing  his  name  or  mark.  All 
the  testimony  thus  taken  shall  be  certified  to 
by  the  magistrate  taking  the  same."  All 
Judges  of  the  supreme  court,  court  of  crim- 
inal appeals,  district  courts,  county  courts, 
or  Justices  of  the  peace,  are  magistrates, 
and  when  holding  such  examining  trials  are 
called  "examining  courts."  Code  Cr.  Proc. 
arts.  43-63.  With  reference  to  depositions, 
the  Code  of  Criminal  Procedure  (article  757) 
enacts  that,  "when  an  examination  takes 
place  in  a  criminal  action  before  a  magis- 
trate, the  defendant  may  have  the  deposi- 
tions of  any  witness  taken  by  any  officer  or 
officers  hereafter  named  in  this  chapter;  but 
the  state,  or  person  prosecuting,  shall  have 
the  right  to  cross-examine  the  witnesses,  and 
the  defendant  shall  not  use  the  depositions 
for  any  purpose  unless  he  first  consent  that 
the  entire  evidence  or  statement  of  the  wit- 
ness may  be  used  against  him  by  the  state  on 
the  trial  of  this  case."  "Depositions  of  the 
witnesses  may  also,  at  the  request  of  the 
defendant,  be  taken  in  the  following  cases: 

(1)  When  the  witness  resides  out  of  the  state. 

(2)  When  the  witness  Is  aged  or  Infirm." 
Code  Cr.  Proc.  art  758.  "Depositions  of  wit- 
nesses within  the  state  may  be  taken  by  a 
supreme  or  district  Judge,  or  before  any  two 
or  more  of  the  following  officers:  The  county 
Judge  of  a  county,  notary  public,  clerk  of  the 
district  court  and  clerk  of  the  county  court." 
Id.  art.  750.  "The  deposition  of  a  witness 
taken  before  an  examining  court  may  be  tak- 
en without  interrogatories;  but  whenever  a 
deposition  is  so  taken,  it  shall  be  done  by  the 
proper  officer  or  officers,  and  there  shall  be 
allowed  both  to  the  state  and  to  the  defend- 
ant full  liberty  of  cross-examining."  Id.  art. 
768.  Such  depositions  may  be  taken  with- 
out interrogatories,  and  the  manner  and  form 
of  taking  and  returning  same  shall  conform 
lo  and  be  governed  by  the  rules  prescribed 
lor  taking  depositions  in  civil  causes.    Id. 


arts.  7B2,  763,  768,  769.  "And  when  taken  la 
such  examining  court,  the  depoaition  shall 
be  sealed  up  and  delivered  by  tbe  officer  or 
officers,  or  one  of  them,  to  the  deik  of  the 
county  having  jurisdiction  to  try  tbe  offense." 
Id.  art.  771.  In  order,  then,  to  constitute  this 
character  of  evidence  a  "deposition,"  the  pro- 
visions of  the  statutes  authorizing  same  must 
be  complied  with,  for  It  is  only  by  virtue 
thereof  that  such  "depositions"  can  be  taken. 
It  will  be  seen  that  there  are  esseodal  dif- 
ferences between  taking  "evidence"  or  "tes- 
timony" and  returning  same  in  an  examin- 
ing trial,  and  taking  a  "deposition"  before  an 
examining  court.  These  differences  are  crea- 
tures of  statute.  "E^vidence"  on  &a  examin- 
ing trial  is  taken  when  the  truth  of  the  ac- 
cusation is  being  Inquired  into,  and  to  deter- 
mine the  question  of  bail,  and  by  the  mag- 
istrate alone,  unaided  by  any  of  tbe  offlcera 
enumerated  in  article  759  of  the  Code  of 
Criminal  Procedure.  A  "deposition"  is  tak- 
en at  the  instance  of  the  accused,  and  in  pur- 
suance of  different  statutes  from  those  pre- 
scribed for  examining  trials,  and  under  en- 
tirely different  rules  of  procedure.  This  wHI 
plainly  and  easily  be  seen  by  a  casual  read- 
ing of  the  cited  statutes.  "Testimony"  tak- 
en on  the  examining  trial  is  certified  by  the 
magistrate  only,  not  as  required  in  civil  cases 
where  depositions  are  taken,  but  in  a  differ- 
ent manner,  and  is  filed  with  the  district 
clerk  for  purposes  stated  in  the  statute. 
"Depositions"  are  taken  for  the  purpose  of 
being  used  in  future  trials,  when  tbe  proper 
predicate  is  laid.  Code  Cr.  Proc.  arts.  TT2, 
773.  Examining  trial  evidence  could  always 
be  taken  by  the  state,  under  the  statute,  but 
"depositions"  never,  until  1879,  by  virtue  of 
article  774.  In  fact,  the  evidence  taken  io 
examining  trials  was  never  authorised  by 
statute  to  be  used  in  this  state  by  either  tbe 
accused  or  the  prosecution  until  1866,  and 
then  it  was  confined  expressly  to  the  ac- 
cused, and  by  him,  then,  only  when  it  was 
shown  that  the  witness  giving  tbe  said  tes- 
timony was  dead.  This  right  or  privilege 
has  never  been  accorded  the  prosecution,  un- 
less by  virtue  of  article  774,  supra.  In  Ker- 
ry's Case  it  was  held  that  the  word  "depo- 
sition," in  article  774,  was  by  mistake  usc^ 
for  the  word  "evidence"  or  "testimony":  and 
by  this  construction  the  right  to  use  "exam- 
ining trial  testimony"  was  accorded  the 
state,  upon  predicate  laid,  as  provided  in  ar- 
ticle 772,  Code  Cr.  Proc.  And  this  construc- 
tion, it  was  said  by  tne  court,  "Is  put  beyond 
all  question  by  reference  to  the  original  act 
of  1866.  from  which  article  774  was  taken." 
Kerry  v.  State,  17  Tex.  App.  178, 182.  Other 
cases  in  this  state  follow  and  support  this 
case.  The  act  of  1866  reads  as  follows:  "In 
all  criminal  prosecutions,  when  the  testimony 
of  a  witness  has  been  reduced  to  writing, 
signed  and  sworn  to  before  an  examinins 
magistrate,  or  before  any  court,  and  the  wit- 
ness has  died,  since  giving  his  testimony,  the 
testimony  so  taken  and  reduced  to  writing 
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may  b«  read  tn  evidence  by  such  defendant, 
aa  proof  of  the  facts  therein  stated,  and  u^ 
on  any  subsequent  trial  for  the  same  ofTense: 
provided,  however,  that  In  aU  other  respects, 
the  testimony  of  such  deceased  witness  shall 
be  subject  to  the  established  rules  in  criminal 
cases.  In  every  case  the  death  of  the  wit- 
ness must  be  established  to  the  satisfaction 
of  the  court."  This  statute,  it  will  be  seen, 
has  no  reference  whatever  to  a  "deposition," 
provided  for  In  articles  757  to  771,  and  abso- 
lutely excludes  the  Idea  that  such  "testi- 
mony" Is  a  "deposition."  When  the  statute 
was  r^ealed,  as  was  done  by  the  Revised 
Statutes  in  1879,  this  privilege  was  with- 
drawn from  even  the  defendant.  Article  774 
was  added  to  the  Ckide  of  Criminal  Pro- 
cedure, upon  the  recommendation  of  the  re- 
visers, in  the  following  language,  to  wit: 
"Title  8,  chapter  8.  Of  Depositions,  etc.  No 
material  changes  are  made,  except  in  .the  ad- 
dition of  article  774."  Wilson's  Cr.  Proc.  p. 
13,  at  bottom  of  page  (Report  of  Commlsslon- 
crs).  This  title  and  chapter  have  reference 
exclusively  to  "depositions."  Can  it  be  gath- 
ered from  this  recommendation  that  the  re- 
visers intended  to  substitute  artic  1  •  774  for 
the  act  of  1866  (2  Pasch.  Dig.  art.  6006),  or 
that  the  legislature  did  in  fact  substitute  it 
for  said  act,  by  carrying  the  recommendation 
of  the  revisers  into  effect?  I  think  not.  The 
language  of  the  revisers  Is  free  from  am- 
biguity, and  clearly  conveys  the  idea  that  ar- 
ticle 774  was  an  addition  to  the  Chapter,  re- 
lating only  and  exclusively  to  depositions. 
The  word  "deposition"  has  a  well-ascertain- 
ed meaning  as  used  In  the  Code  of  Criminal 
Procedure,  and  excludes  the  idea  that  "testi- 
mony" taken  In  an  examining  trial,  under  ar- 
ticle 267,  supra,  was  Intended  to  be,  or  is,  in- 
cluded within  that  meaning.  In  using  the 
term  "deposltiwi"  In  article  774,  it  was  In- 
tended to  confer  upon  the  state  the  privilege 
of  taking  the  character  of  testimony  men- 
tioned, in  the  rame  manner  and  under  the 
same  forms  and  procedure  as  conferred  upon 
the  defendant  in  similar  cases.  It  employs 
language  only  appropriate  to  this  end,  and 
for  this  purpose.  In  requiring  the  deposition, 
under  said  article  774,  "to  be  certified  accord- 
ing to  law,"  it  evidently  meant  that  the  depo- 
sition should  be  taken  and  certified  as  when 
taken  by  the  accused;  that  is,  by  the  officer 
or  officers  mentioned  in  article  7S0,  and  in  ac- 
cordance with  other  requirements  of  the  oth- 
er statutes  in  regard  to  depositions.  The  rea- 
sons for  this  conclusion  would  be  equally  as 
cogent,  If  not  stronger,  should  It  be  conceded 
that  the  act  of  1866  was  repealed  by  substi- 
tuting therefor  article  774,  because  the  latter 
act  employs  language  and  terms  totally  at 
variance  with  the  former,  and  excludes  the 
idea  that  the  examining  trial  evidence  pro- 
vided for  In  the  former  act  was  meant  or 
could  have  been  intended  by  the  terms  of  the 
latter  act.  The  word  "deposition"  has  not 
been  used  to  mean  "examining  trial  evi- 
dence" in  any  legislative  act  in  the  Code  of 


Criminal  Procedure,  In  its  history,  so  far  as 
I  have  been  enabled  to  ascertain.  For  the 
first  time  in  this  state,,  article  774  permitted 
the  state  to  take  depositions  In  a  criminal 
case  for  the  purpose  of  using  same  on  some 
subsequent  trial  thereof,  and  it  was  by  vir- 
tue of  this  statute  alone  that  this  practice 
was  sought  to  be  introduced  into  the  criminal 
Jurisprudence  of  Texas  by  legislation.  Depo- 
sitions in  criminal  causes  were  unknown  to 
and  unauthorized  at  common  law.  There- 
fore we  could  not  look  to  that  source  for  such 
a  rule.  Johnson  v.  State,-  27  Tex.  765;  Peo- 
ple V.  Restell,  8  Hill,  289,  296;  3  Russ. 
Crimes,  464.  The  "testimony"  taken  in  an 
examining  trial,  under  the  provisions  of  ar- 
ticle 267,  supra,  was  not  a  deposition  author- 
ized to  be  taken  under  the  provisions  of  ar- 
ticle 751,  771,  or  774.  I  have  discussed  ar- 
ticle 774  as  being  within  the  legitimate  crea- 
tive power  of  the  legislature,  and  not  an 
Infringement  of  the  constitutional  provision 
requiring  the  accused  to  "be  confronted  with 
the  witnesses  against  him."  I  therefore  think 
the  decision  in  the  Kerry  Case,  supra,  is  er- 
roneous In  holding  tuat  the  word  "deposi- 
tion" means  "testimony"  taken  on  an  exam- 
ining trial,  and  if  this  character  of  evidence 
can  be  used  by  the  state  at  all.  It  must  be 
taken  as  a  "deposition."  In  this  connection 
I  may  further  say  that  this  court  has  not 
been  settled  In  Its  oplnl»ns  in  regard  to  this 
matter.  In  reviewing  the  right  of  the  state 
to  use  examining  trial  evidence  of  witnesses 
who,  at  the  time  of  the  final  trial  of  the 
case,  were  beyond  the  limits  of  the  state,  this 
court  said:  "The  admission  of  this  charac- 
ter of  testimony  rests  solely  upon  necessity, 
and  the  rule  as  to  Its  admission  Is  an  Inno- 
vation upon  the  ccnstitutional  guaranty  that 
in  all  criminal  cases  the  accused  shall  have 
the  right  to  be  confronted  with  the  witnesses 
against  him."  Steagald  v.  State,  22  Tex.  App. 
464-490,  3  S.  W.  777.  Authorities  cited: 
Johnson  v.  State,  1  Tex.  App.  333;  Sullivan 
V.  State,  6  Tex.  App.  319,  342.  If  this  be 
true,  such  testimony  was  admitted  as  a  "ne- 
cessity," and  not  under  article  774.  The  doe- 
trine  of  these  cases  would  eliminate  said 
article  774,  whether  the  Kerry  decision  be 
right  or  wrong,  because  that  statute  would 
be  "an  innovation  upon  the  constitutional 
guaranty  that  In  all  criminal  cases  the  ac- 
cused shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him";  and  the 
rule  would  exist  by  necessity,  "Judicial  ne- 
cessity," and  not  by  virtue  of  the  said  ar- 
ticle. If  "deposition"  and  "examining  trial 
evidence"  mean  the  same  thing,  and  are  "In- 
novations" upon  the  constitutional  inhibi- 
tions or  guarantied  rights.  It  must  follow  that 
the  statute  is  void. 

I  have  discussed  this  statute  upon  the  hy- 
pothesis that  It  is  not  a  violation  of  the 
tenth  section  of  the  bill  of  rights,  and  the 
legislature  is  auth<H*ized  to  Ingraft  exceptions 
upon  the  provisions;  and,  having  done  so,  tht! 
state  must  pursue  the  procedure  set  out  In 
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the  atatDte;  and,  haying  (aOed  to  do  so,  -the 
evidence  was  Inadmissible.  But  I  do  not  be- 
lieve the  legislature  is  empowered  to  enact 
any  law  authorizing  the  state  to  reproduce 
the  evidence  of  a  witness  under  any  state  of 
case,  unless  the  accused  has  waived  his  right 
in  some  way,  because  it  would  be  a  violation 
of  the  constitution.  Section  10  is  as  follows: 
"In  all  criminal  prosecutions  the  accused 
shall  have  a  speedy  public  trial  by  an  impar- 
tial Jury.  He  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation 
against  him,  and  to  have  a  copy  thereof.  He 
shall  not  be  compelled  to  give  evidence 
against  himself.  He  shall  have  the  right  of 
being  heard  by  himself  or  counsel,  or  both;' 
shall  be  confronted  with  the  witnesses 
against  him;  and  shall  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor. 
And  no  person  shall  be  held  to  answer  for  a 
criminal  offense,  unless  on  an  indictment  of 
a  grand  Jury.  *  *  *"  To  render  this  still 
more  emphatic,  the  constitution  further  or- 
dained, by  section  29,  that.  In  order  "to  guard 
against  transgressions  of  the  high  powers 
herein  delegated,  we  declare  that  everything 
in  this  bill  of  rights  is  and  shall  forever  re- 
main inviolate,  and  all  laws  contrary  thereto, 
or  the  following  provisions,  shall  be  void." 
When  antagonistic  to  "these  rights,"  no  law 
or  rule  of  evidence  can  rightfully  stand,  and 
where  there  is  a  doubt  of  the  constitutional- 
ity of  the  law,  Impinging  these  rights,  or  ap- 
parently impinging  them,  that  doubt  should 
be  solved  by  holding  the  law  unconstitution- 
al. Lynn  v.  State,  33  Tex.  Cr.  R.  153,  25  S. 
W.  779.  And  this  rule  is  well  settled,  and 
has  been  followed  in  this  state  with  singular 
tenacity,  except  when  the  accused  is  to  be 
confronted  with  the  witnesses  against  him. 
Three  of  these  "rights"  are  enumerated  in 
the  same  sentence,  included  between  the 
same  grammatical  periods,  to  wit:  "He  [the 
accused]  shall  have  the  right  of  being  heard 
by  himself  or  counsel,  ae  both;  shall  be  con- 
fronted with  the  witnesses  against  him;  shall 
have  compulsoi-y  process  for  obtaining  wit- 
nesses in  his  favor."  The  courts  have  thus 
far  religiously  interfered  with  any  and  all 
encroachments  upon  the  first  and  third  of 
these  rights,  but  have  found  many  excuses 
for  upholding  violations  of  the  other.  I  am 
unable  to  appreciate  these  reasons,  though 
they  have  the  sanction  of  great  Jurists  and 
exalted  courts.  The  principal  reasons  given 
in  the  decisions  seem  to  be  based  on  neces- 
■  sity,  the  rules  of  evidence  known  to  the  com- 
mon law;  and,  having  been  once  confronted 
with  the  adverse  witnesses,  the  constitutional 
requirement  has  been  complied  with,  and 
the  accused  can  be  thereafter  confronted  with 
examining  trial  evidence,  or  the  oral  testi- 
mony of  such  witnesses,  reproduced  through 
the  mouths  of  others  who  may  have  beard 
them  testify.  There  are  many  decisions  sus- 
taining one  or  more  of  these  Judicial  excep- 
tions. I  do  not  puipose  examining  these  de- 
cisions in  detail.     I  have  neither  the  time  nor 


the  Inclination  to  do  so.  ney  »K  familiar 
to*  the  profession.  I  shall  only  notice  these 
questions  In  a  general  way. 

The  bill  of  rights  declares  that  "In  all 
criminal  prosecutions,  the  accused  shall  have 
a  speedy  public  trial  by  an  impartial  Jury. 
He  shall  have  the  right  of  being  heard  by 
himself  or  counsel,  or  both;  shall  be  con- 
fronted with  the  witnesses  against  him;  and 
shall  liave  compulsory  process  for  obtaining 
witnesses  in  his  favor.  •  •  •"  Who  is  to 
be  tried?  The  accused.  When?  In  "all 
criminal  prosecutions."  What  Is  the  cbarac- 
fer  of  this  trial?  "A  speedy  public  trial." 
By  whom  is  be  to  De  tried?  "An  impartial 
Jtu7."  Can  there  be  any  want  of  certainty 
as  to  these  propositions?  I  think  not.  It  is 
too  plain  for  discussion  that  these  "prosecu- 
tions" are  to  be  had  before  a  Jury,— "an  im- 
partial Jury."  Whatevw  else  this  provision 
may  m^an.  It  does  mean  a  trial  before  a  Jury. 
Otherwise,  these  provisions  of  the  constitu- 
tion are  meaningless,  and  have  an  occult  or 
hidden  meaning  not  apparent  on  the  face  of 
the  language  employed,  and  which  must  be 
sought  elsewhere.  It  is  as  clear,  as  positive, 
as  certain,  as  definite,  that  the  accused  "shall 
be  confronted  with  the  witnesses  against 
him  In  all  criminal  prosecutions,"  as  It  is 
that  he  shall  have  his  trial  before  "an  im- 
partial Jury."  or  that  he  shall  have  "compul- 
sory process"  for  his  witnesses,  or  be  heard 
"by  himself  or  by  his  counsel,  or  both,"  or 
to  be  tried  on  an  "indictment"  preferred  'by 
a  grand  Jury."  The  "criminal  prosecutions" 
pertaining  to  one  of  these  rights  applies  with 
equal  force  and  cogency  to  any  and  all  the 
others.  If  one  right  can  be  satisfied  by  the 
accused  having  once  enjoyed  it,  then  I  see 
no  reason  why  each  cannot  be  satisfied  in 
the  same  way  and  for  the  same  reasons. 
"An  hnpartial  Jury"  is  not  an  "examinhig 
court"  It  Is  not  a  habeas  corpus  proceed- 
ing, nor  is  It  a  rule  of  evidence  known  to  the 
common  law.  To  give  this  expression  the 
meaning  Intended  by  the  constitution,  the 
provision  under  discussion  efaould.  read  as 
follows:  "In  all  trials  before  a  Juiy  In  all 
criminal  prosecutions,  the  accused  shall  be 
confronted  with  the  witnesses  against  him." 
The  other  two  clauses  in  regard  to  compul- 
sory process  for  the  witnesses  of  the  accused, 
and  his  right  to  be  heard  by  himself  and  his 
counsel,  are  taken  in  this  sense.  Speaking 
of  this  section  of  the  bill  of  rights,  this 
court  said:  "Evidently  these  matters  all  re- 
late to  proceedings  in  Uie  trial  court"  Tookr 
V.  State,  23  Tex.  App.  10,  3  S.  W.  783.  Thi.o 
can  mean  nothing  less  than  that  on  tbt> 
trial  In  a  criminal  prosecution,  before  a 
Jury,  the  accused  shall  be  confronted  with 
the  witnesses  adverse  to  him.  It  is  unques- 
tioned that  "he  shall  be  present"  at  the 
trial  to  confront  the  witnesses.  Why,  with 
equal  cogency,  are  not  the  witnesses  re- 
quired to  confront  the  accused  on  that  trial? 
The  word  "confronted"  applies  as  well  to 
the  witnesses  as  to  the  accused.    Under  that 
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term  tbe  presence  of  the  accused  Is  re- 
quired, and  there  Is  no  apparent  reason  why 
It  should  have  a  different  meaning  when  ap- 
plied to  the  witnesses.  How  can  it  be  held 
to  require  the  presence  of  the  accused,  and 
excuse  the  attendance  of  the  witnesses 
against  him?  There  must  be  an  accused, 
and  there  must  l>e  witnesses  to  confront 
him.  If  the  accused  be  absent,  and  the 
witnesses  present,  there  could  be  no  trial. 
There  might  be  a  forfeiture  of  a  bail  bond, 
but  not  a  trial  of  the  accused  in  the  "prose- 
cution." If  the  accused  presents  himself  at 
the  trial,  and  there  are  no  "witnesses 
against  him,"  there  would  still  be  no  trial. 
Not  only  so,  but  an  examination  of  the  wit- 
nesses cannot  be  had,  even  if  the  accused 
be  only  temporarily  absent  during  the  trlaL 
Bell  T.  State,  32  Tex.  Cr.  R.  436,  24  8.  W. 
418,  and  cited  authorities;  judder  v.  State, 
2»  Tex.  App.  262,  15  S.  W.  717.  The  con- 
stitution demands  the  presence  of  botib  the 
accused  and  the  witnesses.  The  legislature 
seems  to  have  had  the  same  conception  of 
this  provision,  for  it  enacted  that  "the  de- 
fendant upon  a  trial  shall  be  confronted  with 
the  witnesses,  except  in  certain  cases  pro- 
Tided  in  this  Code,  when  depositions  have 
been  taken."  Code  Or.  Proc.  art  25.  I  am 
assuming  that  the  "trial"  specified  in  tliia 
statute  (article  26),  means  a  trial  before  a 
Jury,  and  the  "witnesses"  mentioned  are 
those  "against  hlm.i'  though  this  must  be 
arrived  at  by  Intendment  and  construction. 
It  is  not  so  stated  in  the  statute,  nor  is  this 
meaning  anything  Ul^e  so  clear  as  that  shown 
by  the  constitution.  The  "trial"  of  the  con- 
stitution is  a  trial  ••'by  an  impartial  jury," 
and  it  Is  clear  to  my  mind  that  the  law- 
making power  so  understood  it,  if  the  stat- 
ute (article  25)  means  a  trial  before  a  jui> 
by  the  expression  "upon  a  trial."  A  "trial" 
before  a  "jury"  is  not  a  trial  before  an  ex- 
amining court,  or  under  the  writ  of  habeas 
corpus.  If  it  be  true  that  the  statute  refers 
to  Jury  trials,  how  mucb  stronger  and  more 
cogent  is  it  ttiat  the  constitution  means  a 
"Jury  trlaL"  If  the  expression  "by  an  im- 
partial Jury"  be  sui^lied  by  intendment  in 
the  statute  to  convey  the  idea  that  a  Jnry 
trial  Is  there  meant,  how  can  the  expression 
"by  an  Impartial  Jury"  be  stricken  from  the 
constitution,  by  interpretation,  in  order  to 
deprive  the  accused  of  the  right  of  being 
confronted  with  the  state's  witnesses?  It 
would,  indeed,  be  a  strange  rule  of  inter- 
pretation that  would  permit  the  elimination 
of  the  plain  meaning  of  terms  and  words 
used  In  the  constitution,  and  yet  supply  a 
similar  meaning  to  language  In  the  statute, 
not  so  certain  in  its  signiflcance  and  mean- 
irg.  I  see  no  room  for  construction  as  to 
the  constitutional  provision,  for  it  uses  words 
which  convey  a  plain  purpose  or  object. 
Again,  the  witnesses  alluded  to  in  the  statute 
are  not  specifically  designated;  in  the  con- 
stitution, they  are.  By  intendment  It  may 
be  held  that  the  witnesses  against  the  ac- 


cused are  meant  In  the  statute,  but  it  is  not 
80  written  in  terms.  We  can  only  hold  It 
so  by  construction,  and  tbus  be  enabled  to 
reach  the  conclusion  that  such  was  the  in- 
tention of  the  legislature.  If  this  is  correct, 
the  constitution  and  the  statute  mean  the 
same  thing. 

One  word  with  regard  to  the  expression, 
"Except  in  certain  cases,  provided  fw  in  this 
Code,  where  depositions  have  been  taken." 
Wbat  does  this  mean?  By  referring  to  ar- 
ticles 737-771,  inclusive,  we  find  that  It  means 
only  to  authorize  the  accused  to  take  deposi- 
tions in  an  "examining  court,"  or  where  the 
witness  is  absent  from  the  state,  or  is  aged 
and  Infirm,  under  circumstances  there  speci- 
fied. When  so  taken,  the  accused  is  requir- 
ed to  consent  that  the  state  may  use  the  dep- 
ositions, and  the  prosecution  has  the  right  of 
cross-examining  the  witnesses  whose  deposi- 
tions are  taken.  Then,  it  seems  to  be  clear 
that  the  "evidence"  taken  by  a  Justice  of  the 
peace  on  an  examining  trial  is  not  a  deposi- 
Uon.  Code  Cr.  Proc.  arts.  267,  737-771. 
Such  "evidence"  Is,  therefore,  not  only  prohib- 
ited by  the  constitution,  but  excluded  by  the 
statute.  Depositions  were  unknown  to  the 
rules  of  common  law.  Therefore  we  cannot 
look  to  that  BCMrce  for  any  light.  Johnson  v. 
State,  27  Tex.  765;  People  v.  ResteU,  3  Hill, 
289,  296;  3  Rubs.  Grimes  (9th  Ed.)  4S4.  But, 
if  they  were,  they  would  be  excluded  by  the 
statute,  because  it  expressly  confines  such 
testimony  to  depositions  taken  tmder  provi- 
sions of  the  CJode.  Code  Cr.  Proc.  art  23. 
The  language  of  article  25  is  exclusive,  and 
requires  the  accused  to  be  confronted  with 
the  witnesses  "on  the  trial,"  except  in  cases 
where  depositions  are  takan  under  the  provi- 
sions of  the  Code.  It  does  not  recognize  dep- 
ositions provided  by  EngUsh  statutes.  Our 
statute  provides:  "The  rules  of  evidence 
known  to  the  common  law  of  England,  both 
In  civil  and  criminal  cases,  shall  govern  in 
the  trial  of  criminal  actions  In  this  state  ex- 
cept where  they  are  in  conflict  with  the  pro- 
visions of  this  Code,  or  of  some  statute  of 
the  state."  Code  Cr.  Proc.  art.  725.  There 
is  no  provision  of  law  in  our  Codes  recogniz- 
ing English  statutory  depositions.  We  are 
confined  to  common-law  rules  of  evidence 
when  not  in  conflict  with  our  procedure.  It 
is  also  enacted  that  "the  rules  of  evidence 
prescribed  by  the  statutes  of  this  state,  in 
civil  suits,  shall,  so  far  as  applicable,  govern 
also  in  criminal  actions,  when  not  In  conflict 
with  the  provisions  of  this  Code  or  of  the 
Penal  Code."  Code  Cr.  Proc.  art  726.  It  is 
further  provided  by  statute  that,  "whenever 
It  is  found  that  this  Code  fails  to  provide  a 
rule  of  procedure  in  any  particular  state  of 
case  which  may  arise,  the  rules  of  the  com- 
mon law  shall  be  applied  and  govern."  Code 
Cr.  Proc.  art  27.  Then  it  would  follow  that 
no  matter  of  procedure  or  rule  of  evidence 
Icnown  to  the  common  law  would  have  any 
standing  in  this  state,  in  criminal  cases,  when 
our  Oodea  have  provided  rules  in  regard  to 
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the  porticalar  question.  If  the  rule  be  the 
same  under  the  statute  as  at  common  law, 
then  the  statute  occupies  the  territory,  and  It 
is  a  rule  in  law,  as  in  physics,  "that  two  bod- 
ies cannot  occupy  the  same  space  at  the 
same  time,"  and  for  this  reason  the  statute 
must  prevail.  If  they  be  antagonistic,  then, 
of  course,  the  statute  expressly  excludes  the 
common  law.  So,  In  either  case,  the  common 
law  must  yield.  Neither  the  statute  nor  the 
conunon  law  can  hi  any  event  supplant  the 
constitution.  This  constitutional  provision 
excludes  all  rules  of  evidence,  statutory  as 
well  as  common  law,  if  antagonistic  to  its 
letter,  meaning  or  Intent.  A  rule  of  evidence 
"known  to  the  common  law  of  England"  can- 
not supplant  the  statute.  Much  less  can  it 
override  and  annul  the  bill  of  rights,  even  If 
the  legislative  power  had  sought  to  accom- 
plish that  purpose.  But  this  has  not  been, 
nor  sought  to  be,  done  by  legislative  enact- 
ment, as  I  understand  tha  statute.  The  error 
lies  in  Judicial  construction.  We  have  our 
own  examining  courts;  and  if  testimony  tak- 
en before  these  courts  are  "depositions,"  then 
they  are  admissible,  if  at  all,  only  under  the 
statute;  and  if  not  depositions,  they  are  ex- 
cluded by  article  25.  Authorities  above 
cHed. 

As  I  understand  the  history  of  legislation  in 
this  state,  examining  trial  evidence  was  never 
admissible  for  the  state  by  statutory  enact- 
ment. In  1866  an  act  was  passed  authorizing 
the  use  of  such  evidence  by  the  accused,  but 
then  only  by  proof  of  the  death  of  the  witness 
who  gave  it  Pasch.  Dig.  art  6606.  But 
this  act  was  repealed  in  1879,  and  now  is  but 
a  historical  reminiscence,  even  the  defendant 
being  debarred  this  right  or  privilege.  There- 
fore I  cannot  see  how  it  can  be  held  that  "ex- 
amining trial  evidence"  is  admissible,  even 
under  the  statute.  But  I  have  discussed  this 
previously.  The  right  to  be  confronted  with 
the  witnesses  against  him  is  a  right  guaran- 
tied by  the  constitution  to  the  accused,— is 
not  a  rule  of  evidence.  This  right  begins 
with  and  continues  throughout  the  "prosecu- 
tion," whenever  the  accused  is  placed  on  trial 
before  a  jury,  as  to  his  presence  during  every 
stage  of  that  trial,  and  is  co-extensive  with 
his  right  to  have  compulsory  process  for  his 
witnesses,  to  be  tried  upon  indictment  in  fel- 
ony cases,  and  to  be  heard  by  himself  and 
counsel.  These  are  continuing  rights,  and 
cannot  be  obliterated  because  once  made  op- 
erative Id  the  course  of  a  given  prosecution. 
That  hung  Juries,  new  trials,  or  reversals  do 
not  satisfy  these  requirements,  if  the  accused 
is  again  placed  on  his  trial  under  the  same 
indictment,  is  conceded  as  to  all  other  rights 
save  the  one  at  issue,  and  this  by  all  the  au- 
thorities. Then,  why  not  so  as  to  this  pro- 
vision? If  it  is  otherwise  In  this  instance, 
and  this  provision  be  an  exception.  It  should 
have  been  specially  so  provided  in  the  constl- 
tntlon.  But  it  was  not.  Thai  the  scope, 
duration,  and  authority  of  these  provisions 
are  the  same,  and  cannot  be  otherwise,  if  we 


adhere  to  the  plain  terms  and  positive  lan- 
guage employed  to  setting  forth  this  right  If 
a  necessity  exists  to  set  aside  this  right  or 
any  of  these  rights,  In  any  emergency,  it  Is 
found  outside  and  beyond  the  terms  of  the 
constitution,  and  not  In  any  language  therein 
set  forth.  It  must  come  from  some  higher 
source^  to  be  supplied  by  the  interpreting 
power.  Whence  cometh  it?  It  is  said  that 
it  originated  in  and  comes  from  necessity; 
that  it  is  inherited  from  the  common  law,  and 
from  the  fact  that  the  accused  has  once  beoi 
confronted  with  the  witnesses  against  him. 
Some  courts  adopt  one  of  these  theories;  oth- 
ers, another;  and  some  adopt  all  three,  and 
superadd  the  matter  of  public  policy,  as  a 
sort  of  "roseleaf  to  the  brimmtog  goblet" 
"Necessity"  has  afforded  a  broader  ground, 
perhaps,  then  the  other  reasons  for  the  de- 
cisions admitting  this  class  of  evidence.  It 
has  its  origin,  of  course,  in  the  idea  that  the 
constitution  must  be  relaxed  in  some  way  in 
order  to  admit  this  character  of  evidence. 
Necessity  that  is  higher  than  the  constitu- 
tion can  safely  have  no  place  in  American 
Jurisprudence.  That  principle  is  necessarily 
vicious  in  its  tendency,  and  subversive  of  the 
constitution.  It  should  be,  and  Is,  limited  by 
the  constitutional  inhibitions.  This  is  the 
settled  rule  in  this  state,  except  perhaps  in 
regard  to  confronting  the  accused  with  the 
witnesses  for  the  prosecution.  Lynn  v.  State, 
38  Tex.  Cr.  R.  153,  25  8.  W.  779;  Ex  parte 
Garza,  28  Tex.  App.  381,  18  S.  W.  779:  Ex 
parte  Sundstpom,  25  Tex,  App.  133,  8  S.  W. 
207;  Bohmy  v.  State,  21  Tex.  App.  697,  2  S. 
W.  886;  Flood  v.  State,  19  Tex.  App.  5!J4. 
The  exception  referred  to  1b  supported  by 
Johnson  v.  State,  1  Tex.  App.  333,  Black  v. 
State,  Id.  868,  Steegald  v.  State,  22  Tex.  App. 
464,  3  S.  W.  771,  and  other  cases.  These  de- 
cisions sustain  this  exception  principally  up- 
on the  broad  ground  of  necessity,  but  admit 
that  this  "necessity"  Is  an  innovation  upon 
the  constitntlonal  guaranty  "that  In  aU  crim- 
inal cases  the  accused  shall  have  the  right  to 
be  confronted  with  the  witnesses  against 
him."  Steagald  v.  State,  22  Tex.  App.  46&- 
490,  8  S.  W.  777.  In  Sullivan's  Case  It  was 
admitted  on  the  ground  of  "judicial  neces- 
sity." 6  Tex.  App.  319-342.  Why  should  the 
necessity  exist  as  to  this,  and  not  as  to  the 
other,  provisions?  The  reasons  are  not  ob- 
vious. But  if  correct,  these  decisions  estab- 
lish the  proposition  that  there  is  a  necessity 
higher  than  and  beyond  the  constitution,  and 
out  of  which  this  rule  must  come.  Being 
correct  that  necessity  must  govern  and  con- 
trol the  constitution.  If  it  in  fact  exists,  the 
judiciary,  legislature,  and  executive  owe  it  al- 
legiance, and  must  conform  to  Its  behests. 
As  its  boundaries  have  not  been  and  cannot  be 
settled,  because  of  a  want  of  controlling  au- 
thority, it  follows  that  each  department  may 
exercise  Its  high  functions  as  may  aeem  to 
it  proper,  guided  alone  by  Its  own  will,  or  its 
determination  of  the  emergency  which  may 
call  it   Into   existence.    The  Judiciary    may 
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take  one  view  of  it,  the  legislature  anotber, 
and  the  executive  still  anotber,  aud  each  an- 
tagonistic to  and  subTersive  of  the  otbet. 
Thus  each  of  these  co-ordinate  departments 
may  find  "necessities"  outside  the  organic 
law.  destructive  of  the  authority  of  the  other 
two  and  of  tliat  law  itself.  If  this  'neces- 
sity" exists,  the  constitution  ceases,  and  the 
necessity  usurps  its  place  and  functions,  and 
becomes  a  "higher  law,"  to  be  exercised  at 
the  pleasure  of  the  department  assuming  the 
existence  of  the  necessity.  If  the  courts  can 
aasnme  it  for  one  reason,  they  Inay  do  so  for 
any  number  of  reasons,  and  until  all  of  the 
provisions  of  the  constitution  are  nulliiied, 
and  its  existence  terminated;  and  hence  the 
extinction  of  the  courts  themselves,  or  the 
establishment  of  their  complete  and  absolute 
autonomy,  independent  of  the  constitution. 
The  power  to  create  a  necessity  superior  to 
the  constitution  necessarily  implies  and  car- 
ries the  authority  to  supersede  it.  The  con- 
stitution, and  a  controlling  necessity  antag- 
onistic to  its  requirements,  cannot  exist.  One 
must  yield,  and  this,  of  course,  must  be  the 
necessity,  though  some  decisions  hold  the 
other  way.  These  decisions,  in  my  Judgment, 
are  erroneous,  and  should  not  t>e  permitted  to 
stand.  But  this  character  of  evidence  is  said 
to  have  been  admissible  at  conmuw  law,  and 
therefore  admissible  with  us.  If  it  be  con- 
ceded that  It  was  permitted  at  common  law, 
it  does  not  follow  that  it  is  so  here.  While 
the  English  practice  may  have  admitted  dep- 
ositions in  criminal  cases,  tills  seems  to  have 
rested  on  statutes,  and  It  cannot  be  easily 
shown  from  the  cases  that  parol  evidence  of 
what  was  sworn  on  a  previous  trial  was  used 
upon  a  subsequent  trial.  People  v.  Sligh,  48 
Mich.  54,  11  N.  W.  783,  and  authorities  cited. 
In  that  case  it  was  further  said:  "It  must 
be  confessed,  also,  that  although  the  English 
practice  has  always  been  to  allow  deposi- 
tions of  deceased  witnesses  in  ordinary  crim- 
inal cases,  a  contrary  rule  seems  to  be  recog- 
nized in  treason  cases,  upon  tlie  ground  that 
there  the  statutes  provide— as  they  nowhere 
else  provide,  but  as  our  constitution  provides 
in  all  cases — for  confronting  prisoner  and 
witnesses  on  the  trial."  See,  also,  1  Hale,  P. 
C.  306,  586;  2  Hale,  P.  O.  286;  3  Russ. 
Crimes  (9th  Ed.)  437,  and  note  a;  Fost.  Cr. 
Law,  236,  328.  This  practice,  in  England,  is 
founded  and  rests  upon  statutes. 

Those  who  maintain  a  common-law  rule  as-, 
sert  that,  if  the  accused  has  once  been  con- 
fronted, the  evidence  of  the  witness  may  be 
reproduced,  if  he  is  dead.  Insane,  kept  awiiy 
by  the  adverse  party,  or  is  too  infirm  to 
be  able  probably  ever  to  attend  the  trial.  If 
this  proposition  is  correct,  this  clause  of  the 
constitution  should  read  as  follows:  "The 
accused  shall  be  confronted  with  the  witness- 
es against  him,  except  where  he  has  once 
been  so  confronted,  and  the  witnesses  have 
died,  l)ecome  insane,  have  been  kept  away 
by  the  adverse  party,  or  are  too  infirm  to  prob- 
ably ever  l»  able  to  attend  the  trial."     If 
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such  is  the  meaning  of  the  constitution,  very 
singularly  inappropriate  language  was  em- 
ployed to  convey  that  meaning,  and  we  must 
seek  elsewhere  than  the  terms  of  that  instru- 
ment for  its  meaning.  I  am  cited  to  the  re- 
cent decision  by  the  United  States  suprem«> 
court  in  the  Mattox  Case,  15  Sup.  Ct.  340,  In 
which  it  is  said:  "We  are  bound  to  interpret 
the  constitution  In  the  light  of  the  law  as  it 
existed  at  the  time  It  was  adopted;  not  as 
reaching  out  for  new  guaranties  of  tlie  rights 
of  the  citizen,  but  as  securing  to  every  indi- 
vidual such  as  be  already  possessed  as  a 
Brit&h  subject,— such  as  his  ancestors  had 
inherited  and  defended  since  the  days  of 
Magna  Cliarta.  Many  of  its  provisions.  In 
the  nature  of  a  bill  of  rights,  are  subject  to 
exceptions,  recognized  long  before  the  adop- 
tion of  the  constitution,  and  not  interfering 
at  all  with  its  spirit  Such  exceptions  were 
obviously  intended  to  be  respected."  This 
exception  auiounces  some  propositions  which 
to  my  mind  are  not  in  harmony  with  the 
"spirit"  of  our  government  and  constitution, 
and  certainly  not  found  in  the  "letter"  of 
that  instrument  I  do  not  understand  how 
our  constitution,  a  novelty  in  governmental 
experience  and  science,  wholly  unknown  to 
the  commcai  law,  or  the  "law  as  it  existed," 
could  be  interpreted  by  that  law.  It  is  not 
clear  how  "many  of  its  provisions,  in  the  na- 
ture of  a  bill  of  rights,  are  subject  to  excep- 
tions, recognized  long  before  the  adoption  of 
the  constitution,"  when  there  was  no  bill  of 
rights  to  which  these  "exceptions"  could  re- 
late. There  must  be  an  existing  law  before 
there  can  he  exceptions  to  it  Not  <mly  so, 
but  our  theory  of  government  is  constructed 
upon  a  basis  fundamentally  at  variance  with 
the  principles  of  the  British  government,  and 
Is  constructed  upon  the  theory  that  citizen- 
ship is  the  creative  power  of  government, 
that  all  governmental  authority  and  power 
in  the  states  is  derived  from  the  people,  and 
that  there  Is  no  power  above  the  constitution, 
except  the  people  who  created  it.  In  other 
words,  ours  is  a  constitutional  government  in 
the  states  ordained  by  the  people,  and  the 
federal  constitution  one  of  delegated  authority. 
How,  it  may  be  asked,  can  the  delegated 
authority  of  the  federal  government  be  inher- 
ited by  that  government  as  a  British  subject? 
The  federal  authority,  In  all  its  bearings  and 
extent,  is  exercised  alone  by  virtue  of  the 
terms  of  the  federal  constitution,  and  that 
constitution  is  the  act  of  the  states.  It  in- 
herited nothing.  Its  powers  are  conferred. 
It  Is  the  creature  of  the  states,  not  the  child 
of  the  common  law,  nor  was  ever  the  subject 
of  the  British  government 

Again,  the  common  law,  or  "the  law  as  It 
existed  at  the  time"  our  constitution  was 
brought  into  existence,  never  conceived  of  a 
constitution  such  as  inaugurated  in  the  states 
or  for  the  federal  government  It  would  be 
much  more  plausible  to  construe  away  the 
freshly-acquired  rights  of  the  English  "sub- 
jects," wrung  from  King  John,  and  embodied. 


Digitized  by 


Google 


1106 


36  SOUTHWESTERN  BBPORTBR. 


(Tex. 


In  Magna  Charta,  by  "the  law  as  It  existed 
at  that  time,"  than  to  Interpret  away,  by 
common  law,  those  rights  reserved  by  our  peo- 
ple In  their  respective  bills  of  rights  and  con- 
stitutions. As  Magna  Charta  reached  out  for 
"new  guaranties  of  the  rights  of  the  citizen," 
secured  in  that  memorable  struggle  of  the 
English  people  for  their  liberties,  so  our  con- 
stitution was  "reaching  out  for  new  guaran- 
ties of  the  rights  of  the  citizen,"  after  the 
great  struggle  which  gave  the  American 
people  in  the  13  colonies  their  independence. 
Not  satisfied  with  the  Magna  Charta  of  Eng- 
lish liberty  and  rights,  the  American  people 
ordained  and  Instituted  a  Magna  Charta  of 
their  own  rights  and  liberties,  in  the  form  of 
written  constitutions,  and  in  them  made  a 
forward  movement  in  guaranties  of  reserved 
rights,  some  of  which  were  unknown  to  the 
"law  as  It  existed  at  the  time"  of  their 
adoption.  Allegiance  "as  British  subjects" 
was  renounced,  and  those  rights  were  de- 
clared which  conformed  to  the  views  of  the 
American  people  as  an  independent  people. 
They  did  not  subordinate  themselves  to  the 
laws  of  the  coimtry  from  which  they  bad  so 
recently  forcibly  separated  themselves.  There 
is  nothing  on  the  face  of  the  federal  consti- 
tution, or  that  of  this  state,  recognizing  the 
rule   of   inheritance   "as   British    subjects." 

Again,  if  it  be  granted  that  the  rules  of 
evidence  Icnown  to  the  common  law  were  left 
in  vogue  at  the  time  of  its  adoption  by  a 
failure  of  the  federal  constitution  to  speak  of 
them,  then  may  It  not  be  said  that,  when 
the  sixth  amendment  was  added  to  that  in- 
strument. It  excluded  those  rules  by  re- 
quiring the  "accused  to  be  confronted  with 
the  witnesses  against  him,"  without  quali- 
flcatlcm  or  exception?  The  inclusion  of  the 
"confronting  clause,"  minus  the  four  excep- 
tions said  to  exist  at  common  law,  would  ex- 
clude those  exceptions.  Sligh's  Case,  supra; 
3  Russ.  Crimes  (9th  Ed.)  437,  and  note  a. 
Texas,  however,  could  not  have  inherited  as 
a  British  subject.  She  came  from  another 
source.  Her  inheritance.  If  a  successful  revo- 
lutionary child  can  be  forced  to  take  an  in- 
cumbrance against  its  will,  came  from  the 
civil-law  source.  What  of  the  common  law 
we  have  Is  by  adoption,  not  by  inheritance, 
and  Its  standing  with  us  Is  solely  by  legis- 
lative enactment. 

Again,  It  has  been  decided  that.  If  the 
accused  has  once  been  confronted  with  the 
witnebsoK  against  him,  this  satisfies  the 
constitutional  demand,  and  thereafter  their 
testimony  may  be  reproduced  without  such 
confrontation.  In  this  event  it  may  be  rele- 
vant to  ask  what  becomes  of  the  "rules  of 
evidence  known  to  the  common  law,"  as  well 
as  the  rule  of  "necessity."  In  regard  to  this 
rule  it  is  said,  in  the  Mattox  Case,  that  "the 
substance  of  the  constitutional  protection  is 
preserved  to  the  prisoner  in  the  advantage 
he  has  once  liad  of  seeing  the  witness  face 
to  face,  and  in  subjecting  him  to  the  ordeal 
of  a  crusjs-oxamiuation.    This  the  law  says 


he  shall  under  no  dretunstances  be  deprived 
of."  This  same  law,  which  says  "he  shall 
under  no  circumstances  be  deprived  of  meet- 
ing the  witness  face  to  face,"  draws  no  dis- 
tinction between  the  first  trial  and  subse- 
quent trials.  It  guaranties  that  right  in  all 
criminal  prosecutions  "before  an  impartial 
Jury."  The  rights  are  none  the  less  sacred 
because  there  has  been  one  triaL  The  law 
does  not  select  the  first  trial  as  the  place 
and  time  of  the  confronting  of  the  accnsed 
with  the  witjnesses.  This  is  Judicial  selec- 
tion. Why  Is  this?  If  once  "confronted" 
means  a  compliance  with  the  demands  of 
the  constitution  in  regard  to  this  right,  why 
not  apply  the  same  rule  of  Interpretation  to 
those  other  provisions  of  section  10  of  the 
bill  of  rights?  What  occult  reason  is  there 
for  tills  difference  in  the  force  and  operation 
of  those  provisions?  Why  not,  upon  a  sub- 
sequent trial,  try  the  accused  before  the 
court  without  a  Jury,  in  prlTate,  withoot  In- 
dictment, deny  him  process  for  his  witnesses, 
refuse  him  the  right  to  be  heard  by  himself 
and  coimsel,  and  try  hlih  In  his  absence? 
Why  were  not  the  "substance"  of  these  con- 
stitutional rights  preserved  to  the  accused 
in  the  advantage  of  having  once  enjoyed 
them,  as  well  as  In  once  seeing  the  witness 
"face  to  face"?  The  law  draws  no  Une  of 
demar]i:ation,  bnt  places  them  on  the  same 
plane,  and  declares  they  all  shall  "forever 
remain  inviolate."  If  the  accused's  being  once 
confronted  by  the  adverse  witness  meets  the 
constitutional  demand,  then  it  would  be  un- 
necessary to  bring  that  witness  again  to  an- 
other triaL  His  evidence  could  be  proved 
by  another  who  had  heard  him  testify, 
though  the  witness  then  sat  In  tbe  court 
room.  Why?  Because  the  constitntion  has 
"once"  been  complied  with,  and  its  demand 
met,  and  has  no  further  operation  in  the 
given  case.  This  Is  the  legitimate  outcome 
of  the  doctrine  under  discussion  as  main- 
tained by  those  decisions. 

At  common  law,  and  until  Queen  Anne's 
time,  the  accused  m  felony  cases  was  not 
entitled  to  produce  witnesses  in  his  behalf, 
nor  was  he  permitted  to  have  oounsd  for  his 
defense.  "It  is  a  settled  rule  at  common 
law,"  says  Mr.  Blackstone,  "that  no  counsel 
shall  be  allowed  a  prisoner  upon  his  trial, 
upon  the  general  Issue,  in  any  capital  crime, 
unless  some  point  of  law  shall  arise  proper 
to  be  debated."  4  BL  Gomm.  {  355.  Again. 
he  says,  "it  was  an  aucUni  nr.rt  coin  ,  > 
received  practice  that  as  counsd  was  not 
allowed  to  any  prisoner  accused  of  a  capital 
crime,  so  neither  should  he  be  suffered  to 
exculpate  himsdf  by  the  testimony  of  any 
witnesses."  4  Bl.  Comm.  |  359.  "The  pris- 
oner was  not  even  permitted  to  call  wit- 
nesses, though  present,  but  the  Jury  were 
to  decide  on  his  guilt  or  Innocence,  accord- 
ing to  their  Judgment,  upon  the  evidence 
offered  in  support  of  the  prosecution."  1  Chit 
Cr.  Law,  624,  62o.  The  accused,  therefore, 
at  common  law,  could  have  no  compulsory 
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proceas  for  witnesses  In  his  favor.  Reyons 
V.  State,  33  Tex.  Cr.  R.  343,  25  S.  W.  780; 
Kidwell  T.  State  (decided  at  T^ler  term, 
1895)  33  S.  W.  342. 

No  decision  that  I  am  aware  of  has  yet 
laid  down  the  rule  that,  if  the  accused  has 
once  been  heard  by  himself  or  counsel,  or 
has  had  compulsory  process  for  witnesses  in 
his  favor,  these  constitutional  rights  were  for 
this  reason  inapplicable  to  subsequent  trials 
of  the  same  case.  Yet  these  demands  are 
of  no  higher  standing  than  that  which  re- 
quires the  accused  shall  be  confronted  with 
the  witnesses  against  him,  or  that,  having 
been  once  enjoyed,  the  supposed  common- 
law  rule  refusing  them  could  be  invoiced. 
Such  a  ruling  would  not  be  in  accordance 
with  the  due  process  of  law.  No  rule  can 
be  due  proceas  of  law  which  ignores  lega> 
Justice,  or  wnich  clearly  seta  at  naught  the 
plain  letter  of  the  law.  We  cannot  reach 
the  ends  of  legal  juatlce  by  setting  at  de- 
fiance those  rules  prescribed  for  attaining  it. 
We  cannot  hope  to  enforce  and  preserve  the 
constitution  by  setting  aside  and  overriding 
Its  plainly  written  requirements,  and  violat- 
ing its  Imperative  demands.  It  is  not  right 
to  do  wrong,  and  the  constitution  Is  not  main- 
tained by  overturning  It  The  three  grounds 
by  whl(^  It  is  said  testimony  of  witnesses 
can  be  reproduced  upon  a  subsequent  trial, 
without  confronting  the  accused  with  the 
adverse  witnesses,  are  at  variance  with  each 
other.  If  either  be  correct,  the  others,  It 
would  seem,  cannot  be.  "Necessity"  knows 
no  exceptions,  save  those  imposed  by  the  dis- 
pensing powi'r.  The  common  law  is  said  to 
be  limited  by  four  exceptions,  and  having 
once  confronted  the  accused  with  the  ad- 
verse witnesses  fully  satisfies  the  consti- 
tutional demand;  hence,  it  ceases  to  be  oper- 
ative. In  some  cases,  notably  the  Mattox 
Case,  all  of  these  rules  are  sanctioned,  in- 
consistent as  they  are.  All  of  them  are  out- 
side, and  beyond,  and  antagonistic  to  the  con- 
stitution, as  well  as  to  each  other.  Tlie  rule 
of  interpretation  adopted  in  the  Mattox  Case 
is  at  variance  with  that  followed  by  our 
courts,  coeval  with  the  existence  of  the  Ju- 
dicial system  of  our  country  with  reference 
to  the  interpretation  of  the  plainly-written 
terms  of  constitutions. 

Be  it  remembered  that  the  interpretation 
of  constitutions  is  peculiarly  a  phase  of 
American  Jurisprudence.  It  originated  with 
us.  It  had  no  existence  elsewhere.  It  is  not 
subject  to  "the  law  as  it  existed  before"; 
neither.  Indeed,  can  be.  We  get  but  little 
Ught  elsewhere,  and  this  is  derived  from  the 
rule  by  which  written  contracts  are  con- 
strued. Hie  common  law  cannot  furnish  us 
the  rule,  for  it  did  not  deal  with  an  Ameri- 
can constitution.  Such  an  Instrument  was 
never  within  the  purview  of,  or  contemplated 
by,  its  rules,— was  a  stranger  to  its  growth, 
development  economy,  and  its  philosophy. 
Mr.  Cooley  says:  "In  American  constitution- 
al law,  the  word  'constitution'  is  used  in  a 


restricted  sense,  as  Implying  the  written  in- 
strument agreed  on  by  the  people  of  the  Un- 
ion, or  of  any  one  of  the  states,  as  the  ab- 
solute Rile  of  action  and  decision  for  all  de- 
partments and  ofllcers  of  the  government  in 
respect  to  all  of  the  points  covered  by  it 
which  must  control  until  it  shall  be  changed 
by  the  authority  which  established  it  and  in 
opposition  to  which  any  act  or  regulation  of 
any  such  department  or  oificer,  or  even  the 
people  themselves,  will  be  altogether  void." 
Const.  Lim.  p.  5.  The  rule  of  its  Interpre- 
tation seems  to  be  the  same  as  that  appli- 
cable to  a  written  contract  and,  when  the 
language  is  plain,  direct  and  certain.  Its  terms 
alone  should  be  looked  to,  and  resort  to  ex- 
traneous matters  should  be  excluded.  This 
rule  of  Interpretation  has  obtained,  as  I  un- 
derstand it  from  the  inception  of  our  govern- 
ment Mr.  Story  says:  "When  the  words 
are  plain  and  clear,  and  the  sense  perfect  and 
distinct  arising  on  them,  there  is  generally  no 
necessity  to  have  recourse  to  other  means  of 
interpretation."  Story,  Const.  U  182-184. 
"The  general  principle,  on  which  we  have 
heretofore  insisted,  that  the  meaning  of  a 
written  law  la  to  be  found  in  its  terms,  and 
that  we  are  not  at  liberty  to  resort  to  ex- 
trinsic facts  and  drcumstances  to  ascertain 
what  the  frameis  might  have  intended,  has 
frequently  been  declared  to  apply  to  the  con- 
sUtution."  Sedg.  St.  Const  Law  (2d  Ed.)  p. 
652.  In  Sturges  v.  Crowninshield,  Chief  Jus- 
tice Marshall  said:  "It  is  well  settled  that 
the  spirit  of  a  constitution  is  to  be  respected 
no  less  than  its  letter;  yet  that  spirit  is  to 
be  collected  from  Its  words,  and  neither  the 
practice  of  legislative  bodiea  nor  other  extrin- 
sic circumstances  can  control  its  clear  lan- 
guage." 4  Wheat  202,  203.  In  Newell  v. 
People,  7  N.  Y.  9,  it  was  said:  "Whether  we 
are  considering  an  agreement  between  par- 
ties, a  statute,  or  a  constitution,  with  a  view 
of  interpretation,  the  thing  which  we  are  to 
seek  is  the  thought  which  it  expresses.  To 
ascertain  this,  the  first  reaort  in  all  cases  la 
to  the  natural  significance  of  the  words  em- 
ployed. In  the  order  of  grammatical  arrange- 
ment. In  which  the  framers  of  the  instrument 
have  placed  them.  If,  thus  regarded,  the 
words  embody  a  definite  meaning,  which  in- 
volves no  absiu-dity  and  no  contradiction  be- 
tween the  different  parts  of  the  same  writing, 
then  that  meaning  apparent  on  the  face  of 
the  instrument  is  the  one  which  alone  we  are 
at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  a  case  there  is  no  room  for  construc- 
tion. That  which  the  words  declare  Is  the 
meaning  of  the  Instrument,  and  neither  leg- 
islatures nor  courts  have  a  right  to  add  to 
or  take  away  from  that  meaning."  This  rule 
was  again  declared  by  the  supreme  court  of 
the  United  States  in  Lake  Co.  v.  Rollins,  130 
U.  S.  062.  9  Sup.  Ct  052;  hence,  has  an  un- 
broken array  of  authority  supporting  it  In 
that  case  the  court  say: 

"We  are  unable  to  adopt  the  constructive 
interpolations  ingeniously  offered  by  counsel 
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for  defendant  In  error.  Why  not  assume 
that  the  framers  of  the  constitution,  and  the 
people  who  voted  it  into  existence,  meant 
exactly  what  It  says?  At  first  glance,  its 
reading  produces  no  impression  of  doubt  as 
to  the  meaning.  It  seems  all  sulUciently 
plain,  and  In  such  case  there  Is  a  well-settled 
rule  which  we  must  observe.  The  object  of 
cocetruction,  applied  to  a  constitution,  Is  to 
give  efCect  to  the  intent  of  its  framers,  and 
of  tlie  people  In  adopting  It.  This  intent  Is 
to  be  found  in  the  instrument  itself;  and 
when  the  text  of  a  constitutional  provision 
la  not  ambiguous,  the  courts,  in  giving  con- 
stiTJCtlon  thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrument  To 
get  at  the  thought  or  meaning  in  a  statute,  a 
contract,  or  a  constitution,  the  first  resort,  in 
all  cases.  Is  to  the  natural  signification  of 
the  words,  in  the  order  of  grammatical  ar- 
ransement,  in  which  the  framers  of  the  in- 
strument have  placed  tbem.  If  the  words 
convey  a  definite  meaning,  which  Involves 
no  absurdity,  nor  any  contradiction  of  other 
parts  of  the  instrument,  then  that  meaning, 
apparent  on  the  face  of  the  instrument,  must 
be  accepted,  and  neither  the  courts  nor  the 
leelslature  have  the  right  to  add  to  it  or  take 
from  It.  Newell  v.  People,  7  K.  Y.  0;  Hills 
V.  City  of  Chicago,  60  IlL  86;  Denn  v.  Reid. 
10  Pet  524;  Leonard  T.  Wiseman,  31  Md. 
201-204;  People  v.  Potter,  47  N.  Y.  375;  Coo- 
ley.  Const.  Llm.  57;  Story,  Const  §  400; 
Beardstown  v.  Virginia,  76  111.  84.  So,  also, 
where  a  law  is  expressed  in  plain  and  un- 
amblgnouB  terms,  whether  those  terms  are 
general  or  limited,  the  legislature  should  be 
intended  to  mean  what  they  have  plainly 
expressed,  and  consequently  no  room  Is  left 
for  construction.  U.  S.  v.  Fisher,  2  Cranch, 
358,  359;  Doggett  v.  Railroad  Co.,  99  U.  S.  72. 
There  is  even  stronger  reason  for  adhering 
to  this  rule  in  the  case  of  a  constitution 
than  in  that  of  a  statute,  since  the  latter  is 
pnssed  by  a  deliberative  body  of  small  num- 
bers, a  large  proportion  of  whose  members 
are  more  or  lees  conversant  with  the  niceties 
of  construction  and  discrimination,  and  full- 
er opportunity  exists  for  attention  and  revi- 
sion of  such  a  character,  while  constitutions, 
although  framed  by  conventions,  are  yet  cre- 
ated by  the  votes  of  the  entire  body  of  elect- 
ors In  a  state,  the  most  of  whom  are  little 
disposed,  even  if  they  were  able,  to  engage 
in  such  refinements.  The  simplest  and  most 
obvious  lnterpre<tation  of  a  constitution,  if  in 
Itself  sensible,  is  the  most  likely  to  be  that 
meant  by  the  people  in  its  adoption.  Such 
considerations  give  weight  to  that  line  of 
remark  of  which  People  v.  Purdy,  2  Hill,  31- 
86,  affords  an  example.  There,  Bronson,  3.^ 
commenting  upon  the  danger  of  departing 
from  the  import  and  meaning  of  the  lan- 
gnsge  used  to  express  the  intent, -and  hunt- 
ing after  probable  m<«nlnga  not  clearly  em- 
bn'ced  In  that  language,  says:  'In  this  way 
the  constitution  is  made  to  mean  one  thlnj; 
by  one  man  and  something  else  by  another. 


until  in  the  end  It  is  In  danger  of  being  ren- 
dered a  mere  dead  letter;  and  that  too, 
when  the  language  is  so  plain  and  explicit 
that  It  U  impossible  to  make  it  mean  more 
than  one  thing,  unless  we  lose  sight  of  the 
Instrument  Itself,  and  roam  at  large  In  the 
boundless  fields  of  speculation.' "  For  one. 
I  dare  not  venture  upon  such  a  course. 
Written  constitutions  of  government  will 
soon  come  to  be  regarded  as  of  little  value, 
if  their  Injunctions  may  be  thus  lightly  over- 
looked; and  the  experiment  of  setting  a 
boundary  to  power  will  prove  a  failure. 
"Words  are  the  common  signs  that  mankind 
make  use  of  to  declare  their  intention  to  one 
another;  and,  when  the  words  of  a  man  ex- 
press his  meaning  plainly,  distinctly,  and 
perfectly,  we  have  no  occasion  to  have  re- 
course to  any  other  means  of  Interpreta- 
tion." For  additional  authorities,  see  3  Am. 
&  Eng.  Enc.  Law,  p.  679,  note  1. 

I  have  thus  liberally  quoted  from  this  de- 
cision because  It  presents  the  rule  of  interpre- 
tation applicable  to  the  provision  of  the  con- 
stitution under  discussion  in  the  case  under 
consideration.  The  rule  in  the  Mattox  Case 
is  inappropriate  In  a  case  where  the  meaning 
is  plain  on  the  face  of  the  instrument.  Rules 
of  construction  should  never  be  resorted  to. 
nor  rules  of  Interpretation  invcdced,  unless  a 
necessity  exists  therefor;  and  Vattel  says: 
"It  is  not  allowable  to  Interpret  what  has  no 
need  of  Interpretation."  Again,  the  proposi- 
tion Is  a  sound  one  that  courts.  In  the  inter- 
pretation of  constitutions,  have  nothing  to  do 
with  the  argument  ab  inconvenlentl,  and 
should  not  "bend  the  constitution  to  suit  the 
law  of  the  hour."  GreencasUe  Tp.  v.  Black. 
5  Ind.  557,  565;  Oakley  v.  AspinwaU,  3  N.  t. 
547,  568  That  Inconvenience  may  and  will 
arise  from  an  adherence  to  the  constitution 
may  be  conceded,  but  this  affords  no  reason 
for  construing  away  its  provisions.  It  is  nut 
for  the  courts  or  legislatures  to  supply  these 
defects.  This  is  for  the  people  who  made 
that  instrument  As  was  said  by  Bronson.  C 
J.:  "If  the  legislature  or  the  courts  may  take 
that  office  upon  themselves,  or  if,  under  color 
of  construction,  or  upon  any  other  specious 
ground,  they  may  depart  from  that  which  is 
declared,  the  people  may  well  despair  of  ever 
being  able  to  set  any  boundaiy  to  the  powers 
of  government.  Written  constitutions  will  be 
more  than  useless.  Believing,  as  I  do,  that 
the  success  of  free  Institutions  depends  upon 
a  rigid  adherence  to  the  fundamental  law.  I 
have  never  yielded  to  considerations  of  ex- 
pediency In  expounding  it  There  is  alwai'S 
some  plausible  reason  for  latitudinarian  con- 
structions which  are  resorted  to  for  the  pur- 
pose of  acquiring  power,— some  evU  to  be 
avoided,  or  some  good  to  be  obtained,  by 
pushing  the  powers  of  government  beyond 
their  legitimate  boundary.  It  is  by  yielding 
to  such  influences  that  constitutions  are  grad- 
ually undermined  and  finally  overthrown. 
My  rule  has  ever  been  to  follow  the  funda- 
mental law  as  it  ia  written,   regai-dless  of 
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conseqnences.  If  tbe  law  does  not  work  well, 
tbe  people  can  amend  it;  and  the  Inconven- 
iences can  be  borne  long  enough  to  await  that 
process.  But  If  tbe  legislature  or  tbe  courts 
undertake  to  cure  defects  bj  forced  and  un- 
natural constructions,  tbey  Inflict  a  wound 
upon  tbe  constitution  which  nothing  can  heal. 
One  step  taken  by  the  legislature  or  tbe  Ju- 
diciary In  enlarging  the  powers  of  govem- 
ment  opens  tbe  door  for  another,  which  will 
bo  sure  to  follow;  and  so  the  process  goes 
on  until  all  respect  for  tbe  fundamental  law 
Is  lost,  and  the  powers  of  government  are 
Just  what  those  In  authority  please  to  call 
them."  Oakley  v.  Aspinwall,  supra.  Tbe 
evils  (rf  such  a  rule  are  too  obvious  to  re- 
quire enumeration  or  discussion  at  my  hands, 
and  courts  should  set  upon  it  the  seal  of  Ju- 
dicial disapprobation.  Let  tbe  people  who 
made  the  constitatlon  remedy  Its  defects,  aa 
they  alone  have  the  right  to  do.  But  I  do  not 
admit  the  constitution  Is  defective  In  tbe  mat- 
ter under  discussion.  Tbe  rule  of  stare  de- 
cisis has  but  little  application  In  criminal  Ju- 
risprudence, and  ougbt  to  have  none,  when. 
wrong,  and  tending  to  overturn  tbe  plainly- 
written  law.  May  it  not  be  said  correctly,  in 
criminal  law,  in  this  connection,  that  adju- 
dicated error,  persisted  In,  cannot  make  truth 
of  that  error?  Can  any  question  truthfully  be 
said  to  be  settled  until  it  has  been  correctly 
settled?  Courts  may  declare  it  settled,  but 
those  rulings  will  be  questioned  and  assailed 
until  tbey  are  overturned,  and  the  truth  is 
made  to  prevail.  This  is  right,  and  it  should 
be  so.  In  criminal  jurisprudence,  the  courts 
are  largely  unincumbered  with  "rules  of  prop- 
erty rights"  Involved  in  tbe  rule  of  stare  de- 
cisis. It  is  error  to  say  that  tbe  provision  of 
the  constitution  under  discussion  Is  a  "rule 
of  evidence,"  and  subject  to  exception.  If  to 
be  judged  by  the  ordinary  rules  of  interpreta- 
tion applicable  to  contracts,  couched  in  plain 
and  unambiguous  language  and  terms.  This 
provision  is  not  a  rule  of  evidence,  announces 
no  rule  of  evidence,  but  Is  prohibitory  of  all 
rules  of  evidence  contrary  to  its  terms,  as  well 
as  all  matters  of  procedure  violative  of  Its 
requirements.  If  this  provision  of  the  bill  of 
rights  means  anything,  and  article  25,  supra, 
of  the  Code  of  Criminal  Procedure  Is  a  valid 
law,  then  tbe  "testimony"  taken  on  an  ez- 
aming  trial  cannot  be  used  as  original  evi- 
dence on  a  final  trial  of  tbe  case,  or  any  sub- 
sequent trial  thereof.  The  witnesses  against 
him  must  confront  the  accused,  or,  in  a  prop- 
er case,  the  "depositions"  authorized  by  tbe 
statute  can  be  used;  and  neither  the  consti- 
tution nor  the  statute  authorizes  the  admis- 
sion of  examining  trial  evidence,  but  both 
prohibit  Its  Introduction.  If  such  evidence 
can  be  admitted  at  all,  under  any  rule,  it 
would  constitute  an  excuse  for  not  confront- 
ing the  accused  with  the  witnesses  against 
him.  Inability  of  tbe  state  to  comply  with 
tbe  law  can  constitute  no  excuse  for  its  vio- 


lation, much  less  would  it  authorize  an  over- 
turning of  the  constitutional  inhibitions. 
Those  cases  which  bold  this  character  of  evi- 
dence admissible  on  the  ground  that  the  rules 
pertaining  to  tbe  Introduction  of  testimony  in 
civil  and  criminal  cases  are  Identical,  in  my 
opinion,  are  not  correct.  Tbe  constitution 
does  not  require  tbe  production  of  witnesses 
in  open  court,  in  civil  suits,  as  it  does  in 
criminal  proseciitlons,  and  tbe  statute  ex- 
cludes rules  of  evidence  in  civil  cases,  tf  in 
conflict  with  those  prescribed  by  tbe  Code  of 
Criminal  Procedure  for  tbe  trial  of  criminal 
actions.    Code  Cr.  Proc.  art  728. 

In  view  of  the  fact  that  the  reasons  for 
confronting  tbe  accused  with  witnesses 
against  him  have  been  so  often  discussed,  it 
would  seem  useless  to  enter  that  field  and 
rediscusa  them.  For  an  able  exposition  of 
these  reasons,  see  the  strong  dissenting  opin- 
ion of  Judge  Ryland,  In  the  case  of  State  v. 
McO'Bleuls,  20  Mo.  402,  and  tbe  very  able 
and  exhaustive  brief  of  Mr.  Wright,  of  coun- 
sel for  tbe  appellant  in  said  cause.  I  do  not 
see  bow  the  jury  are  fully  enabled  to  pass  up- 
on the  weight  to  be  attached  to  the  evidence 
and  credibility  of  tbe  witnesses,  unless  they 
have  had  the  opportunity  of  seeing  them  face 
to  face,  and  hearing  them  detail  their  testi- 
mony. A  Just  verdict  in  this  respect  is  inci- 
dental to  tbe  accused  being  confronted  by  said 
witnesses,  and  seeing  and  hearing  them  is 
necessary  to  a  correct  weighing  of  their  evi- 
dence. Tbe  manner  of  testifying,  appear- 
ance, expressions  of  countenance,  evasion, 
candor,  sudden  ctmfusion  when  detected  In  a 
fabricated  tale  or  false  statement,  are  as  po- 
tent in  tbe  minds  of  tbe  jury,  and  often  more 
80,  than  the  words  used  by  the  witnesses; 
and  yet  these  things  cannot  be  reproduced  be- 
fore tbe  Jury,  and,  if  sought  to  be  reproduced, 
would  be  excluded,  because  tbey  would  but 
form  the  basis  for  tbe  opinion  of  the  repro- 
ducing witness.  An  Intelligent  and  safe  con- 
clusion by  the  jury  as  to  the  credibility  of  tbe 
absent  witness  would  therefore,  in  such  state 
of  case,  be  impossible;  and  a  fair  verdict  on 
the  weight  of  his  evidence  precluded.  It  is 
in  all  human  probability  absolutely  impossi- 
ble to  reproduce  the  testimony  of  an  absent 
witness,  for  bis  excluded  demeanor,  during 
tbe  time  he  is  testifying,  is  as  much  a  part 
of  his  testimony  as  the  languagre  be  uses  in 
detailing  bis  knowledge  of  the  facts  stated  by 
him. 

I  hare  not  intended  to  discuss  the  rules  ap- 
plicable to  tbe  admission  of  dying  declara- 
tions, res  gestae,  nor  what  might  be  a  waiver 
by  tbe  accused  of  tbe  presence  of  the  wit- 
nesses against  him,  nor  where  tbe  accused  has 
kept  away  from  his  trial  those  witnesses  who 
are  adverse  to  htm. 

HURT,  P.  J.,  concurs,  and  will  file  opinion. 
HENDBRSON,  J.,  dissents,  and  wiU  file 
opinion. 
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McFALLS  et  nx.  v.  BROWN  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  16, 
1886.) 

HoMBStBAD—CoNy  STANCE — PkIVT     ACKSOWLEDO- 

MiNT  OF  Wipe— CohTs. 

1.  A  wife  may  recover  a  homestead  convey- 
ed by  her  and  her  husband,  without  refunding 
any  of  the  purchase  money,  except  such  as  she 
received,  or  as  was  applied  to  the  use  of  her- 
self and  family;  the  statute  regulating  privy 
acknowledgment  by  the  wife  not  having  been 
substantially  complied  with,  and  she  not  having 
been  guilty  of  any  fraud,  and  not  having  rep- 
resented that  the  recitals  in  the  certificate  of 
acknowledgment  were  true,  though  she  express- 
ed herself  satisfied  with  the  transaction. 

2.  Where  plaintiffs  claim  laud  under  a  deed 
from  defendants  (husband  and  wife),  but  have 
judgment  only  for  the  purchase  price,  as  to  part 
of  which  there  is  no  complaint,  and  defendants 
have  judgment  for  cancellation  of  the  deed,  it 
not  having  been  privily  acknowledged  by  the 
wife,  though  the  land  was  defendants'  home- 
Btend,  the  court  cannot  be  held  to  have  abused 
its  discretion  in  taxing  all  the  costs  against  de- 
fendants. 

Error  from  district  court,  Wichita  county; 
George  E.  Miller,  Judge. 

Action  by  C.  A.  Brown  and  another  against 
8.  G.  McFalls  and  wife.  From  the  Judgment 
rendered,  defendants  bring  error.  Refomaed 
and  affirmed. 

L.  H.  Mathls,  for  plaintiffs  In  error.  Car- 
rigan  &  Uughes,  for  defendants  in  error. 

KEr,  J.  This  suit  InTOlves  the  title  to  200 
acres  of  land,  and  the  terms  upon  which  S. 
O.  McFalls  and  his  wife  may  have  a  decree 
canceling  a  deed  executed  by  them,  purporting 
to  convey  the  land  to  C.  A.  Brown  and  A.  F. 
Fassett  The  plaintiffs,  Faesett  and  Brown, 
claimed  the  land  under  the  deed  referred  to. 
There  is  no  statement  of  facts  in  the  record; 
and  the  Jury,  passing  on  special  issues,  found 
that  at  the  time  the  deed  was  executed  the 
land  was  the  homestead  of  S.  G.  McFalls  and 
bis  wife;  that  S.  G.  McFalls  was  then  In- 
sane, but  that  fact  was  not  known  to  Fassett 
and  Brown;  that  the  consideration  was  inad- 
equate; that,  at  the  time  of  the  acknowledg- 
ment of  S.  U.  McFalls  to  the  deed  in  contro- 
versy by  George  A.  Geddings,  she  was  not 
examined  privily  and  apart  from  her  hus- 
band; that  said  deed  was  not  fully  explained 
to  her  by  said  Geddings;  that  she  did  not 
willingly  sign  said  deed;  that  she  did  not  ac- 
knowledge to  said  George  A.  Geddings  that 
she  had  signed  said  deed  for  the  purposes  and 
considerations  therein  expressed,  and  that  she 
did  not  wish  to  retract  It.  The  Jury  also 
found  that  part  of  the  consideration  paid  by 
Fassett  and  Brown  was  ^600,  of  which 
amount  $2»;i  were  paid  to  S.  G.  McFalls,  and 
92iM>  were  paid  to  S.  G.  McFalls  and  his 
wife,  8. -O.  McFalls,  Jointly.  It  was  fur- 
ther found  that,  of  the  $600  so  received,  about 
$172  were  applied  to  the  payment  of  the  com- 
munity debts  of  theMcFallses.  As  to  how  the 
balance  was  used,  the  record  is  silent.  The 
district  court  rendered  Judgment  for  McFalls 


and  bis  wife  for  the  land,  and  canceling  the 
deed  from  them  to  Fassett  and  Brown,  and 
rendered  Judgment  for  Fassett  and  Brown, 
against  the  McFallses,  for  cancellation  of  a 
deed  executed  by  them  as  part  consideration 
for  the  land  in  suit,  and  for  $600,  making 
said  sum  a  charge  against  the  laud  in  con- 
troversy, and  directing  a  sale  thereof  If  the 
$600  were  not  paid  within  90  days  after  the 
court  adjourned.  Tbe  case  Is  presented  to  ns 
on  the  following  assignments  of  error:  (1) 
The  court  erred  In  rendering  Judgment 
against  the  defendant  Mrs.  8.  O.  McFalls  for 
$600  and  interest  and  in  Issuing  an  order  of 
sale  of  the  land  In  controversy  in  said  cause, 
to  secure  the  payment  of  said  sum,  because, 
the  Jury  having  found  that  Mrs.  McFalls  had 
received  the  benefit  of  only  $468  of  the  mon- 
ey paid  by  plaintiffs,  the  Judgment  against 
her  and  the  order  of  sale  shonld  have  been 
for  only  that  amount.  (2)  The  200  acres  of 
land  In  controversy  having  been  gained  by 
the  defendants,  the  costs  of  the  case  should 
have  been  taxed  against  the  plaintiffs  and 
there  is  no  good  cause  shown  or  stated  In  the 
record  for  allowing  the  plaintiffs  In  the  cause 
to  recover  the  costs  of  the  suit  against  the 
defendants. 

As  we  understand  tbe  prevailing  doctrine  In 
this  state,  a  deed  purporting  to  convey  the 
homestead  of  a  husband  and  wife  is  not  valid 
and  binding  on  the  wife  imiess  she  and  her 
husband  be  sane  at  the  time  of  its  execution, 
and  the  deed  be  executed  and  acknowledged 
in  the  manner  prescribed  by  statute.  Helden- 
heimer  v.  Thomas,  (Si  Tex.  287;  Pearson  v. 
Cox.  71  Tex.  246.  9  8.  W.  124.  And  when  the 
statute  regulating  the  privy  aciuiowledgment 
of  the  wife  has  not  been  substantially  com- 
plied with,  and  she  has  been  guilty  of  no 
fraud,  she  may  sue  for  and  recover  the 
homestead,  or  invoke  any  other  Judicial  rem- 
edy for  its  protection,  without  refunding  the 
purchase  money,  unless  the  same  has  been 
applied  to  her  use  or  benefit.  Berry  v.  Don- 
ley, 26  Tex.  m;  Eckhaidt  v.  Schlecht,  2» 
Tex.  130;  Fitzgerald  v.  Turner,  43  Tex.  79; 
Williams  T.  Elllngsworth,  75  Tex.  480,  12  S. 
W.  746;  Stone  v.  Sledge  (Tex.  Civ.  App.)  24 
S.  W.  697;  Looney  v.  Adamson,  48  Tex.  619; 
Stalllngs  T.  HuUum  (Tex.  Sup.)  35  8.  W.  2. 
Applying  this  latter  rule  to  the  case  in  hand, 
we  find  that,  although  the  certificate  of  ac- 
knowledgment may  have  been  in  due  form.  In 
fact  the  statute  was  not  complied  with,  and 
Mrs.  McFalls'  acknowledgment  was  not  taken 
in  the  manner  required  thereby.  Nor  does  it 
appear  she  was  guilty  of  any  fraud.  It  Is 
not  shown  that  she  told  the  plaintiffs  that 
the  facts  stated  In  the  certificate  of  acknowl- 
edgment were  true,  nor  tliat  they  did  not 
know  that  they  were  false.  The  certificate 
was  not  made  by  her,  and  would  not  operate 
as  an  estoppel  against  her.  It  la  tme  that 
she  did  not  voluntarily  disclose  to  the  plain- 
tiffs her  husband's  mental  condition,  but  It  Is 
not  shown  that  any  question  was  asked  her 
on  that  subject,  or  that  she  knew  that  bis 


uigitizea  Dy ' 


JV7V7J<1^ 


TUL) 


TEXAS  &  P.  BT.  CO.  v.  BIGHAM. 


1111 


sanltr  was  esBeotlal  to  the  validity  of  tbe 
deed.  Hence  h^  mere  silence  wae  not  an 
act  of  fraud.  It  Is  also  true  that  Mrs.  Mc- 
Falls  expressed  herself  as  satisfied  with  the 
transaction,  but  this  expression  did  not  con- 
stitute such  a  misrepresentation  as  will  pre- 
vent a  married  -woman  from  recovering  her 
homestead  without  refunding  the  purchase 
money,  when  she  has  signed  and  delivered, 
but  not  properly  acknowledged,  a  deed  pur- 
porting to  convey  the  same.  Jotmson  v. 
Biyan,  62  Tex.  623,  and  authorities  above  cit- 
ed. Rulings  In  conflict  with  these  cases  may 
perhaps  be  found  In  other  Jurisdictions,  but 
we  will  follow  the  doctrine  so  often  announ- 
ced by  our  own  court  of  last  resort.  This  case 
is  distinguishable  from  Pearson  v.  Cox,  71 
Tex.  246,  9  S.  W.  124.  In  that  case  the  wife 
had  signed  and  properly  acknowledged  the 
deed,  and  the  consideration  had  been  used 
for  the  benefit  of  her  and  her  children;  and  It 
was  held  (the  husband,  who  also  signed  the 
deed,  being  Insane)  that  the  deed  was  merely 
voidable,  and  the  land  chargeable  with  the 
consideration  received  and  applied  to  the  ben- 
efit of  the  wife  and  children.  In  the  case  at 
bar,  Mrs.  McFalls'  acknowledgment  was  not 
taken;  and  It  was  not  shown  that  the  $132 
Involved  in  this  apx>eal  was  received  by  her, 
or  applied  to  her  use,  or  to  the  use  of  her 
famUy.  We  therefore  sustain  the  first  as- 
signment of  error. 

The  plaintiffs  having  recovered  $408,  as  to 
which  no  complaint  is  made,  we  cannot  hold 
that  the  court  abused  its  discretion  in  taxing 
all  the  costs  against  the  defendants,  although 
they  recovered  the  land.  The  Judgment  of 
the  court  below  will  be  reformed  so  as  to  limit 
the  recovery  against  Mrs.  8.  O.  McFalls,  and 
the  charge  against  the  land,  to  f468,  and  as 
thus  reformed  it  will  be  atflrmed.  The  costs 
of  this  writ  of  error  will  be  taxed  against 
Brown  and  Fassett,  the  defendants  In  error. 
Reformed  and  attlrmed. 


TEXAS  &  P.  RY.  CO.  v.  BIGHAM.* 

(Court  of  Civil  Appeals  of  Texas.     June  27, 

1896.) 

Nboliobnce  —  Proximate    Cause  —  Daxaoes  — 

Plbadino  and  Etidbmob— Contributort 

Nbolioemob— Inrtructioks. 

1.  A  shipper,  having  put  cattle  for  shipment 
In  a  stock  pen  provided  by  the  carrier  for  the 
purpose,  was  fixing  the  gate  thereof  (which 
the  carrier  bad  negligently  permitted  to  remain 
out  of  repair),  to  prevent  escape  of  the  cattle, 
when  they,  being  frightened  by  a  passing  train, 
broke  through  the  gate,  which  they  could  not 
have  done  but  for  its  defective  condition,  in- 
juring themselves  and  him.  Hdd,  that  the  neg- 
ligence in  permitting  the  gate  to  remain  out  of 
repair  was  the  proximate  cause  of  the  injuries. 

2.  A  petition  alleging  that  plaintiff  sustained 
internal  and  external  injuries,  that  his  right 
arm  is  disabled  for  life,  that  since  the  injury 
his  health  has  remained  continually  impaired, 
and  that  the  Injuries  to  his  person  have  dis- 
abled and  unfitted  him  to  perform  manual  la- 

1  Rehearing  denied  September  18,  1890. 


bor  and  to  follow  his  previous  occupation,  in 
the  absence  of  exception  thereto,  justifies  the 
admission  of  testimony  as  to  the  extent  of 
plaintiffs  diminished  capacity  to  perform  labor, 
dne  to  the  injuries,  and  the  lessened  value  of 
his  services  on  account  of  the  injuries. 

3.  In  an  action  for  injury  to  cattle,  caused 
by  defendant's  negligence,  plaintiff  may  prove 
the  extent  of  the  damage,  though  he  has  not 

I  alleged  the  market  value  of  the  cattle,  or  the 
I  measure  of  damages,  there  having  been  no  ex- 
ception to  the  complaint. 

4.  Plaintiff,  havmg  pleaded  that  injuries  in- 
flicted on  him  were  permanent,  may  show  his 
reasonable  expectancy  of  Ufe,  in  connection 
with  proof,  founded  on  averments  in  his  peti- 
tion, snowing  the  extent  of  his  diminished  earn- 
ing capacity. 

0.  In  an  action  tor  personal  injuries  resulting 
from  the  escape  of  plaintiff's  cattle  through  the 
gate  of  defendant  carrier's  cattle  pen,   which 
gate  defendant  had  negligently  permitted  to  re- 
main out  of  repair,  the  complaint  having  nega- 
tived the  existence  of  the  defense  of  contribu- 
tory negligence  by  averring  that  the  stampede 
of  the  cattle,  with  its  consequent  effects,  "oc- 
curred instantaneously,  and  while  plaintiff  was 
yet  fastening  the  gate,  and  before  he  could  re- 
treat to  a  place  of  safety,"  and  contributory 
negligence   not   being   shown   prima   facie    by 
I  plaintiff's  evidence,  any  contributory  negligence 
in  plaintiff's  conduct  is  a  matter  to  be  pleaded 
I  by  defendant,  and  supported  by  evidence  tend- 
I  ing  to  establish  it.  in  order  to  necessitate  an  in- 
I  struction  on  the  subject. 

i       6.  Failure  to  give  a  more  specific  instruction, 
,  in  an  action  for  injuries  to  cattle,  than  that,  in 
I  case   defendant    waa    liable,    the   jury   should 
award  plaintiff  such  amount  as  would  reason- 
ably compensate  him  for  the  loss  sustained  as 
the  direct  and  natural  result  of  the  injuries  in- 
j  flicted  on  his  cattle,  is  not  error,  in  the  absence 
of  a  special  request. 

Appeal  from  district  court,  Taylor  county; 

T.  H.  Conner,  Judge. 
I      Action  by  W.  R.  BIgham  against  the  Texas 
1  &  Pacific  Railway  Company.     Judgment  for 

plaintiff.     Defendant  appeals.     Afiirmed. 

I      B.  G.  Bldwell,  for  appellant     J.  H.  BeaJl, 
for  appellee. 

Conclusions  of  Fact. 

TARLTON,  O.  J.  On  November  25,  1892, 
the  appellee.  In  accordance  with  a  prear- 
rangement  made  with  the  agent  of  the  appel- 
lant, a  common  carrier,  for  the  shipment  of 
his  cattle  from  Merkel  to  Waxahachie,  Tex., 
had  penned  the  cattle  (about  100  head)  in  the 
stock  pens  of  the  appellant  provided  by  it 
for  that  purpose.  The  gate  which  admitted 
entrance  hito  the  pen  was  out  of  repair,  and 
had  been  for  some  months,  as  the  appellant 
knew.  The  appliances  for  fastening  It  were 
defective.  Its  condition  was  due  to  the  neg- 
ligence of  the  defendant  company.  In  order 
to  prevent  the  escape  of  the  cattle  intended 
for  shipment,  the  appellee  was  in  the  act  of 
fastening  it  by  means  of  a  rope  which  he  had 
secured  for  that  purpose,  when  the  noise  of  a 
passing  freight  train  so  frightened  the  cattle 
as  to  reduce  them  to  a  condition  of  panic. 
They  plunged  towards  the  gate  and  upon  It, 
the  one  upon  the  top  of  the  other;  and,  before 
the  api>ellee  conld  escape,  they  hurled  blm 
some  20  feet  upon  the  ground,  where  he  fell 
anconacloos  from  the  violence  of  the  contact 
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The  plaintiff  hena  sustained  serious  bodily 
au<l  internal  injuries,  to  such  an  extent.  In 
fact,  that  damages  for  these  Injuries  were 
awarded  him  in  the  sum  of  $1,800,  not  com- 
plained of  as  excessive.  He  also  suffered 
loss  In  Injuries  inflicted  upon  the  cattle  In 
their  fright,  falling  the  one  upon  the  other, 
to  the  extent  of  $70,  also  awarded  him,  and 
not  complained  of  as  excessive.  But  for  the 
defective  condition  of  the  gate,  the  cattle 
would  not  have  escaped. 

Opinion. 

The  question  first  presented  arises  upon  the 
action  of  the  court  in  overruling  a  special 
exception  to  the  plaintiff's  petition.  It  is 
thei-ein  urged  that  the  petition,  which  alleges 
the  cause  of  the  injury  as  hereinabove  stat- 
ed, fails  to  disclose  a  cause  of  action,  in  that 
the  negligence  of  the  defendant  in  permit- 
ting the  gate  to  remain  out  of  repair  was  the 
remote,  and  not  the  proximate,  cause  of  the 
Injuries  sustained.  There  Is  some  plansibility 
in  this  contention,  due  to  the  difficulty  and 
confusion  arising  upon  accurately  defining 
the  distinction  between  what  constitutes  a 
proximate,  and  what  a  remote,  cause.  We 
have  concluded,  however,  that  the  action  of 
the  court  was  correct.  In  the  case  of  Oon- 
Eales  V.  City  of  Galveston,  84  Tex.  3,  19  S. 
W.  284,  cited  by  the  appellee,  the  city  had 
negligently  permitted  a  pile  of  lumber  to  be 
placed  and  to  remain  upon  one  of  Its  streets. 
The  vehicle  of  a  passing  drayman  came  in 
contact  with  the  pile  of  lumber.  The  plain- 
tiff, a  child,  was  on  the  side  of  the  lumber 
opposite  to  the  drayman,  and  unseen  by  him. 
As  a  consequence  of  the  contact  between  the 
dray  and  the  lumber,  heavy  pieces  of  the 
lumber  were  thrown  upon  the  child,  severely 
injuring  her.  Our  supreme  court,  through 
Judge  Collard,  discussing  the  question  of 
proximate  cause,  uses  this  language:  "It  is 
true,  if  the  drayman  had  not  run  his  load 
against  the  lumber  the  accident  wonld  not 
have  occurred;  and,  on  the  other  hand.  If 
the  lumber  bad  not  bem  In  the  street  It 
would  not  have  occurred.  Dispense  with  el-' 
ther  of  these  facts,  and  there  would  have 
been  no  injury.  The  liability  cannot  be  test- 
ed in  this  manner,  nor  by  comparing  the  neg- 
ligence of  the  two.  If  both  were  guilty  of  neg- 
ligence. If  the  presence  of  the  lumber  pile 
In  the  street  was  at  the  time  chargeable  to 
the  negligence  of  the  city,  and  such  negli- 
gence, together  with  the  act  of  the  dray- 
man, caused  the  injury,  it  would  be  in.  part 
the  proximate  cause.  This  view  Is  in  ac- 
cord with  the  decisions  of  our  supreme  court." 
After  quoting  from  the  opinion  of  Justice 
Henry  In  Railway  Co.  v.  Clark,  81  Tex.  48, 
16  S.  W.  G31,  in  support  of  his  statement  of 
the  law,  the  learned  Judge  proceeds  as  fol- 
lows: "By  'proximate  cause'  we  do  not  mean 
the  last  act  of  cause,  or  nearest  act  to  the  In-' 
Jury,  but  such  act,  wanting  in  ordinary  care, 
as  actively  aided  In  producing  the  injury,  as 
•  direct  and  existing  cause.     It  need  not  be 


the  sole  cause,  but  it  must  be  a  concorrtng 
cause,  such  as  might  reasonably  have  been 
contemplated  as  involving  the  resnlt,  andpr 
the  attending  circumstances;"  citing  antbor- 
itles.  See,  also,  Railway  Go.  v.  Mnssette,  86 
Tex.  719,  26  S.  W.  1075;  Railway  Co.  v. 
Sweeney,  6  Tex.  Civ.  App.  178,  24  a  W.  947. 
The  petition  sufficiently  ascribed  tbe  injuries 
complained  of  to  the  negligoice  of  the  defend- 
ant, as  a  proximate  cause.     ' 

The  plaintiff,  over  the  objection  of  the  de- 
fendant, was  permitted  to  state  the  extent  of 
his  diminished  capacity  to  perform  labor,  due 
to  the  injuries  which  be  snstabied,  and  the 
lessened  value  of  his  services  on  account  of 
these  injuries.  The  ground  of  objection  to 
his  testimony  is  that  his  pleading  does  not 
Justify  the  admission  of  such  evidence.  The 
petition  alleges  that  the  plaintiff  sustained 
internal  and  external  injuries;  that  his  right 
arm  is  disabled  for  life;  that  since  the  Injury 
his  health  has  remained  continuously  impair- 
ed; that  the  Injuries  to  his  person  have  dis- 
abled and  unfitted  him  to  perform  nianual 
labor,  and  to  follow  his  previous  occupation. 
No  exception,  general  or  special,  was  ad- 
dressed to  these  allegations.  We  think  tbey 
were  sufficiently  broad  to  cover  the  evidence 
complained  of.  Railway  Co.  v.  Burnett,  80 
Tex.  536,  16  S.  W.  320.  Besides,  another 
witness,  McMillan,  testified  without  objection 
to  the  extent  of  tbe  appellee's  diminished  ca- 
pacity to  labor. 

With  reference  to  the  injuries  to  tbe  cattle, 
the  petition  alleges  that  by  reason  of  tbe  tact 
that  they  passed  through  the  gate,  running 
over  and  trampling  each  other,  killing  one 
head,  and  escaping  from  the  pens,  requiring 
that  he  hunt  them  up  again,  and  causing 
him  to  incur  extra  expense  and  loss  of  time; 
plaintiff  has  been  actually  damaged  in  the 
sum  of  $85.  It  appeared  that  the  cattle  were 
to  be  shipped  to  Waxahachie.  Over  the  ob- 
jection of  the  defendant,  the  plaintiff  was 
permitted  to  prove  the  amount  of  damage 
done  to  such  cattle  as  were  not  shipped  on 
account  of  the  injuries,  and  which  were  in- 
jured on  account  of  the  escape  from  tbe  de- 
fendant's i>en.  This  testimony  .was  objected 
to  on  the  ground  of  the  want  of  an  averment 
In  the  petition  of  the  market  value  of  the  cat- 
tle at  Merkel  and  at  Waxahachie.  The  ob- 
jection is  without  merit.  In  the  al»ence  of 
exception,  we  can  discern  no  reason  for  re- 
quiring the  plaintiff  to  allege  the  market  val- 
ue of  the  cattle,  or  to  plead  the  measure  of 
damages,  in  order  to  prove  the  extent  of  tbe 
damage.  Having  pleaded  that  the  injuries 
inflicted  upon  him  were  permanent,  the  plain- 
tiff was  correctly  permitted  to  show  his  rea- 
sonable expectancy  of  life,  in  connection  with 
proof  founded  upon  averments  in  his  petition 
showing  the  extent  of  his  diminished  earning 
capacity.  Railway  Co.  t.  Cooper.  2  Tex.  Civ. 
App.  42,  20  S.  W.  990. 

Tbe  court  did  not  err  in  falling  to  charge 
upon  the  question  of  contributory  negligence. 
No  suggestion  of  such  a  defense  was  made 
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hy  a  plea,  motion,  Instruction,  or  otherwise. 
The  petition  negatived  the  existence  of  such 
a  defense,  In  that  It  Is  averred  that  the 
^stampede  of  the  cattle,  with  Its  consequent 
efTects,  "occurred  Instantaneously,  and  while 
plaintiff  was  yet  fastening  the  gate,  and  be- 
fore he  could  retrt-a't  to  a  place  of  safety." 
Nor  can  we  say  that  In  developing  his  case 
by  the  evidence  the  appellee  disclosed  acts 
prima  facie  of  contributory  negligence.  If 
there  was  any  element  of  contributory  negll> 
gence  In  his  conduct,  we  think  that  It  entered 
as  a  separate  and  distinct  defense;  that  It 
hence  became  defensive  matter,  and  as  such 
should  have  been  alleged,  resting  upon  tes- 
timony tending  at  least  to  establish  it.  In  or- 
der to  Justify  an  Instmctlon  by  the  court. 
Murray  v.  Railway  Co.,  73  Tex.  2,  11  S.  W. 
125;  Mitchell  v.  Telegraph  Co.,  6  Tex.  Olv. 
App.  531,  24  S.  W.  550;  Railway  Co.  v.  AU- 
brlght,  7  Tex.  Civ.  App.  21,  26  8.  W.  SO. 

It  Is  urged  that  the  court  erred  In  falling  to 
charge  specifically  the  measure  of  damages 
with  reference  to  the  cattle  Injured.  The 
iwurt,  In  effect,  instructed  the  Jury  that  In 
case  of  liability  they  would  award  the  plain- 
tiff such  an  amount  as  would  reaacnably  com- 
pensate him  for  the  loss  sustained  as  the  di- 
rect and  natural  result  of  the  Injuries  Inflicted 
upon  his  cattle.  The  failure  to  give  a  more 
specific  instruction  was  one  of  omission, 
which  should  have  been  supplied  by  a  re- 
-qnested  charge  on  the  part  of  the  defendant. 
Railway  Co.  v.  Harmonson  (Tex.  Civ.  App.) 
22  S.  W.  764. 

The  charge  complained  of  in  the  eighth 
assignment  of  error,  to  the  effect  that  the 
Jury  would  award  such  sum  as  they  should 
find  under  the  evidence  would  reasonably 
compensate  the  plaintiff  for  the  disability,  If 
any,  which  resulted  as  a  proximate  or  natural 
consequence  of  the  negligence  and  injuries 
-complained  of  In  the  matter  of  performing  the 
ordinary  labors  of  his  occupation,  rests  upon 
allegations  In  bis  petition,  and  evidence  tend- 
ing to  support  them.  The  Judgment  is  In  all 
things  affirmed. 


DANIEL  et  al.  v.  MASON. » 

(Court  of  Civil  Appeals  of  Texas,     July  3, 
1896.) 

•COXYKVANCK  BY    FeMB    COVBRT    AS    FSHE    SoLH — 

Bona  Fide  Purobaskr. 
Where  conveyances  to  a  married  woman, 
and  by  her,  do  not  show  that  she  Is  covert,  but 
her  deed  and  acknowledgment  are  such  as  pre- 
scribed for  a  feme  sole,  a  purchaser  from  her 
vendee,  without  knowledge  of  her  coverture, 
will  be  protected  as  an  innocent  purchaser. 

Error  from  district  court,  Tarrant  county; 
8.  P.  Greene,  Judge. 

Action  by  Rowena  M.  Mason  against  Hon. 
Daniel  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.     AflQrmed. 

<  Rehearing  denied  September  25,  1896. 


The  conclusions  of  fact  and  second  conclu- 
sion of  law  foimd  by  the  trial  court  are  as 
follows: 

"First  That  the  common  source  of  title  In 
and  to  the  property  In  controversy  is  K.  L. 
Cunningham.  Second.  I  find  that  E.  L. 
Cunningham  conveyed  the  land  In  controversy 
to  James  Coffey  and  wife,  Margaret  Coffey, 
by  warranty  deed,  doly  executed,  acknowl- 
edged, and  delivered,  of  date  July  9,  1877, 
reciting  a  valuable  consideration.  This  deed 
was  duly  recorded  In  the  office  of  the  county 
clerk  of  Tarrant  county,  Texas,  on  July  1, 
1877,  and  Is  still  of  record.  Thb^  1  find 
that  James  Coffey  and  wife,  Margaret  Coffey, 
conveyed  the  land  In  controversy,  by  proper 
warranty  deed  of  conveyance,  of  date  11th  day 
of  November,  1881,  to  Nora  Daniel,  the  con- 
sideration recited  therein  being  five  hundred 
dollars,  and  with  no  words  or  expression  used 
in  said  deed  to  show  that  the  same  was  con- 
veyed to  her  separate  use  and  behoof.  This 
deed  was  duly  recorded  in  office  of  county 
clerk  of  Tarrant  county,  Texas,  In  which  coun- 
ty said  land  Is  situated,  November  14,  1881, 
and  Is  still  of  record.  Fourth.  I  find  that  the 
said  Nora  Daniel,  the  grantee  of  the  said 
i  James  Coffey  and  Margaret  Coffey,  was  at 
I  the  day  and  date  of  the  conveyance  last 
I  aforesaid,  and  at  the  date  of  her  conveyance 
j  to  John  T.  Mason,  hereinafter  set  out,  a  mar- 
ried woman,  the  wife  of  Thomas  J.  Daniel, 
one  of  the  defendants  herein.  Fifth.  I  find 
that  'Nora.  Daniel  on  the  2d  day  of  Au- 
gust, 1882,  conveyed  the  land  In  controversy, 
by  general  warranty  deed,  to  John  T.  Ma- 
son, who  paid  a  valuable  consideration  there- 
for, to  wit,  the  sum  of  two  hundred  and  fifty 
dollars  (said  consideration  was  paid  in  good 
faith,  said  John  T.  Mason  fully  believing 
that  said  Nora  Daniel  had  a  right  to  con- 
vey the  title  to  said  land),  and  that  this  deed 
was  duly  recorded  In  the  office  of  the  county 
clerk  of  Tarrant  county,  Texas,  Jtme  9,  1883, 
and  Is  still  of  record.  Sixth.  I  find  that  the 
said  deed  of  the  said  Nora  Daniel  was  ex- 
ecuted and  acknowledged  in  the  city  of  St 
Louis,  Missouri,  to  John  T.  Mason,  and  was 
delivered  to  James  Coffey,  to  be  delivered  by 
him  to  3oim  T.  Mason,  and  the  same  was  so 
delivered  to  the  said  John  T.  Mason  by  James 
Coffey.  Seventh.  I  find  that  the  said  deed 
to  John  T.  Mason  was  signed  by  said  Nora 
Daniel,  and  acknowledged  by  her  In  the  or- 
dinary form  required  by  the  statute  of  Tex- 
as for  a  single  person,  or  a  feme  sole,  and 
that  she  authorized  James  Coffey  to  deliver 
the  same  to  John  T.  Mason.  Eighth.  I  also 
find  that  there  was  nothing  In  the  deed  from 
Nora  Dauiel  to  John  T.  Mason  to  Indicate 
that  the  said  Nora  Daniel  was  eUher  a  sin- 
gle or  married  woman,  beyond  the  fact  that 
the  deed  and  acknowledgment  were  such  as 
are  prescribed  by  law  for  a  feme  sole;  tliere 
being  no  express  recital  either  In  the  deed 
or  the  acknowledgment  that  the  said  Nora 
Daniel  was  either  a  feme  covert  or  feme 
sole,  the  deed  simply  Indicating  that  she  was 
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a  female.  Ninth.  I  find  that  the  said  Nora 
Daniel,  by  executing,  acknowledging,  and 
delivering  her  deed  as  aforesaid,  permitted 
and  allowed  and  intended  the  said  deed-  to 
be  filed  and  recorded  in  the  office  of  the  coun- 
ty clerk  of  Tarrant  county,  Texas,  in  the  rec- 
ords of  deeds.  Tenth.  I  find  that  thereafter 
John  T.  Mason,  for  a  Consideration  of  nine 
hundred  and  fifty  dollars,  did,  on  the  13th 
day  of  May,  1884,  execute  and  deliver  a  gen- 
eral warranty  deed,  the  same  being  duly  re- 
corded, to  the  plaintiff  herein,  conveying  the 
land  In  controversy.  Eleventh.  I  find  that 
plaintiff  paid  the  consideration  in  good  faith, 
and  had  no  actual  notice  of  the  marriage  re- 
lation existing  between  the  said  Nora  Dan- 
iel and  Thomas  J.  Daniel  at  or  before  the 
execution  and  delivery  of  the  deed  from 
John  T.  Mason  to  the  plaintiff  herein,  and 
was  in  possession  of  no  fact  to  pat  her  up- 
on inquiry  as  to  the  existence  of  said  mar- 
riage relation,  but  fully  believed  that  she 
was  getting  a  good  and  perfect  tlUe  to  said 
land,  as  shown  on  the  face  of  the  records  of 
deeds,  and  fuUy  relied  on  said  records  and 
evidence  of  title,  and  her  belief  and  re- 
liance were  occasioned  by  the  recorded  deed 
of  said  Nora  Daniel,  as  well  as  the  other 
evidences  of  title  shown  by  the  records. 
Twelfth.  I  make  no  finding  as  to  the  allega- 
tions of  plaintiff's  ptitition  as  to  the  trustee- 
ship of  said  Nora  Daniel  for  James  Coffey, 
there  being  no  competent  evidence  on  such 
issue.     Thirteenth.    I   find   that   said   Nora 

Daniel  died  Intestate  on day  of , 

1892,  and  that  the  minor  defendants  are  her 
only  children,  and  the  defendant  Thomas  J. 
Daniel  her  surviving  husband." 

Conclusion  of  law:  "Second.  I  fiind  that 
the  said  Roweua  Mason,  being  unaffected  by 
actual  notice  of  the  coverture  of  Nora  Daniel, 
or  of  any  fact  that  would  put  her  upon  In- 
quiry as  to  the  truth  of  said  Nora  Daniel's 
disability,  and  having  paid  value  for  the  land, 
had  a  right  to  rely  upon  the  record  as  to  the 
condition  of  the  title  of  the  property  she  was 
purchasing,  and  the  right  to  assume  that  the 
said  Nora  Daniel  was  sul  Juris,  and  com- 
petent to  contract;  and  in  consequence  the 
said  Bowena  Mason  is  an  Innocent  purchaser, 
and  entitled  to  protection  as  auch." 

Sidney  L.  Samuels,  for  plaintiffs  in  error. 
Both  W.  Stewart,  for  defendant  in  error. 

STEPHENS,  J.  The  conclusions  of  fact, 
as  well  as  the  second  conclusion  of  law,  upon 
which  the  Judgment  in  this  case  rests,  we 
adopt.  The  question  decided  is  that  a  pur- 
chaser In  good  faltU,  and  for  value,  from  one 
who  appears,  from  the  chain  of  title  and 
deed  records,  to  have  a  perfect  legal  title  to 
land  in  Texas,  will  be  protected,  though  a 
person  through  whom  the  title  purports  to 
have  passed  before  It  reached  the  immediate 
vendor  of  such  purchaser  was  a  feme  covert, 
who  took  and  conveyed  title  as  if  discovert; 
there  being  nothing  on  the  face  of  the  title,  or 


the  record  thereof,  to  indicate  such  cover- 
ture. To  illustrate,  the  name  of  Nora  Daniel 
so  appeared  in  the  chain  of  title  In  this  case, 
and  at  the  time  of  the  conveyance  to  and 
from  her  she  was  under  coverture;  but  that 
fact  was  not  suggested  by  any  recital  con- 
tained in  either  the  deed  or  the  acknowl- 
edgment thereof.  Her  sex  was  indicated  or 
the  pr<»ioun,  and  possibly  by  the  name  used, 
but  the  form  of  the  acknowledgment  wa« 
that  salted  to  a  feme  sole.  We  are  of  opin- 
ion that  this  was  not  sufficient  to  suggest 
to  a  purchaser  of  ordinary  prudence  any  de- 
fect in  the  apparent  title  of  the  Immediate 
vendor.  Such  purchaser  will  be  charged  wltb 
notice  of  a  discoverable  defect  in  the  title 
only '  when  the  circumstances  are  such  that 
inquiry  becomes  a  duty,  wMch  It  does  not 
where  they  mdlcate  that  be  is  purchaaing 
from  the  owner.  The  conclusion  reached 
seems  to  be  sanctioned  by  a  line  of  compara- 
tively recent  decisions  In  this  state,  which  are 
too  numerous  and  well  considered  to  be  now 
called  in  question.  Hill  v.  Moore,  62  Tex. 
610;  Edwards  v.  Brown,  68  Tex.  328,  4  S.  W. 
380,  and  5  S.  W.  87;  Patty  v.  Middleton,  82 
Tex.  586.  17  S.  W.  909,  and  cases  cited; 
Hensley  v.  Lewis,  82  Tex.  595,  17  S.  W.  813; 
Key  V.  La  Pice,  88  Tex.  209,  30  8.  W.  867. 
The  Judgment  will  therefore  be  affirmed. 

HUNTEB,  J.,  disqualified,  and  not  sittlns. 


SOUTHERN  PAC.  CO.  v.  WELLINGTON. 

(Conrt  of  Civil   Appeals  of  Texas.     June  24, 
1896.) 

PI.BADIN08— AHIXDMBST — NrW  CaDSS  OP  AOTIOX 

— Hastbb  and  Sebvant— Neoi.iqbtcck  or  Mas- 
ter— PrOO»  pr  CkraTRAOTDAL  RSLATIOir  —  Pbe- 
BOMPnONa — EviDBNOB— D(7TT  OV  HaBTBB  TO  IS- 
SUE Bulbs — Supfioiekot  or  Rules — Coktiubc- 

TORT  NbOLIOENCB. 

1.  The  original  petition  alleged  that  plaintiff 
was  run  over  by  a  car,  while  a  car  repairer  for 
defendant  railroad,  through  the  failure  of  the 
yard  master  and  brakeman  to  obe^  one  of  de- 
fendant's rules.  An  amended  petition  set  out 
the  injury  in  the  same  way,  but  averred  that 
it  occurred  through  defendant's  failure  to  estab- 
lUh  rules  for  giving  warning  to  employes  of  the 
ai^roach  of  cars,  and  that  the  brakeman  and 
yard  master  were  negligent  and  incompetent. 
Held  not  a  new  cause  of  action. 

2.  A  servant  seeking  to  recover  from  the  mas- 
ter for  injdry  caused  by  the  latter's  negUgrace 
must  show  uiat  the  contractual  relation  exist- 
ed when  the  injury  occurred. 

3.  Where  a  servant,  in  an  action  to  recovw  for 
Injury  caused  by  the  master's  negligence,  proves 
that  he  was  employed  by  defendant  several 
years  prior  to  the  accident,  the  presumption  is 
that  the  contractual  relation  existed  at  the  time 
of  the  injury. 

4.  The  averments  of  the  original  petition,  aft- 
er the  amendment  has  been  filed,  are  not  evi- 
dence against  plaintiff. 

5.  Where  defendant  railroad,  in  an  action  by 
an  employe  for  personal  injuries,  alleged  that  it 
operated  the  road  under  a  lease  which  had  ex- 
pired at  the  time  of  the  Injury,  and  that  the 
relation  of  master  and  servant  did  not,  there- 
fore, exist,  it  was  error  to  reject  a  notice  of  the 
surrender  of  the  lease,  given  liefore  the  accident. 
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and  a  time-table  iaaned  by  the  owner  of  the  road 
preTious  to  that  date. 

6.  In  snch  case,  tickets  and  lists  of  ofBcers, 
agencies,  and  stations  purporting  to  have  been 
issued  by  defendant,  together  with  the  folders, 
and  the  words,  marks,  and  signs  on  boUetin 
boards,  were  all  competent  as  tending  to  prove 
that  the  contractual  relation  existed  at  the  time 
of  the  injury. 

7.  In  an  action  by  a  servant  to  recover  for 
personal  injuries  caused  by  the  alleged  failure 
of  the  master  to  issue  rules  for  the  guidance  of 
employfia,  it  is  for  the  court  to  determine 
whether  the  nature  of  the  business  is  such  as  to 
require  roles. 

8.  The  sufBciency  of  rules  provided  by  a  mas- 
ter for  the  protection  of  his  servants  is  for  the 
jury. 

9.  A  car  repairer  who  crosses  a  track  tn  the 
yards,  carrying  a  plank,  12  inches  wide,  edge- 
wise on  the  shoulder  next  to  certain  stationary 
cars,  so  as  to  liide  a  view  thereof,  and  is  in- 
jured by  the  sudden  moving;  of  the  cars,  is  not 
guilty  of  contributory  negligence^  as  a  matter 
of  law,  if  he  had  reason  to  believe,  from  the 
presence  of  a  blue  flag  on  said  cars  that  they 
would  not  be  moved. 

Appeal  from  district  court.  El  Paso  coun- 
ty; W.  M.  Cold  well.  Judge. 

Action  by  W.  C.  Wellington  against  the 
Scuthem  Pacific  Company  to  recover  for  per- 
sonal injuries.  Judgment  for  plaintill,  and 
defendant  appeals.    Reversed. 

Davis,  Beall  &  Kemp,  for  appellant  Pey- 
ton F.  Edwards  and  Millard  Patterson,  for 
appellee. 

FLY,  J.  On  Angust  20,  1801,  appellee  filed 
his  suit  to  recover  damages  for  personal  in- 
juries, alleging  tliat  he  had  been  employed 
as  a  car  repairer  by  appellant  in  its  shops  at 
El  Paso;  that  tbe  lumber  and  materials  used 
by  the  workmen  were  across  a  side  track 
from  tbe  workshop,  and  on  a  certain  day  it 
became  necessary  for  appellee  to  cross  over 
said  track  to  obitain  a  certain  sand  board; 
that  in  returning,  and  while  crossing  tbe 
side  track,  an  engine  propelled  some  freight 
cars  against  him,  catching  him  between  two 
cars  and  seriously  injuring  Iiim.  In  tbe  orig- 
inal petition  It  was  alleged  that  tbe  injury 
occurred  through  the  failure  of  the  yard  mas- 
ter and  brakeman  to  obey  a  rule  furnished 
by  appellant.  On  November  14,  1894,  appel- 
lee filed  his  first  amended  original  petition, 
in  which  pleading  the  injury  was  alleged  as 
In  the  original  petition,  but  that  the  injury 
■was  caused  by  a  failure  on  the  part  of  appel- 
lant to  establish  mles  for  giving  warning  to 
employes  of  the  approach  of  cars.  It  was 
also  alleged  that  tbe  yard  master  and  brake- 
man  were  negligent  and  Incompetent  The 
amended  petition  was  excepted  to  because 
It  set  up  a  new  cause  of  action,  which  was 
barred  by  limitation;  because  it  showed  that 
appellee  was  injured  by  his  own  negligence, 
or  that  of  his  fellow  servants;  and  because 
the  cliarge  of  Incompetency  and  carelessness 
against  the  yard  master  and  brakeman  was 
too  general.  The  last  exception  was  sustain- 
ed; the  others,  overruled.  The  cause  was 
tried,  and  resulted  in  a  verdict  and  Judgment 
in  favor  of  appellee  for  $4,000. 


The  first  assignment  complains  of  the  ac- 
tion of  the  court  in  overroling  the  first  excep- 
tion to  the  petition,  and  It  is  contended  that 
the  amended  petition  set  up  a  new  cause  of 
action,  different  from,  and  independent  and 
contradictory  of,  that  alleged  in  the  original 
petition,  and  tliat  the  same  was  barred  by 
limitation.  We  do  not  think  the  contention 
well  founded.  The  cause  of  action  in  the 
original  petition  was  the  injury  Inflicted  by 
the  negligence  of  appellant  upon  appellee, 
and  this  was  retained  in  the  amended  plead- 
ing. Railway  Co.  v.  Mitten  (Tex.  Civ.  App.> 
30  S.  W.  282;  Railway  Co.  v.  Frazier  (Tex. 
Civ.  App.)  34  S.  W.  664.  Appellee  alleged 
that  be  was  an  employ^  of  appellant,  and 
that  he  had  been  injured  through  the  negli- 
gence of  appellant  in  failing  to  promulgate 
pvxiper  rules  for  the  protection  of  its  em- 
ployes from  cars  in  motion  In  Its  yards  at 
El  Paso.  To  recover,  it  became  necessary 
for  appellee  to  show  that  the  relation  of  mas- 
ter and  servant  existed  between  him  and  ap- 
pellant  at  the  time  of  the  Injury,  and  that  it 
controlled  the  yards  at  £1  Paso,  and  the 
duty  devolved  upon  it  to  make  rules  for  the 
protection  of  its  employes.  The  relation  of 
muster  and  servant  arises  out  of  a  contract 
express  or  implied,  between  the  master,  on 
the  one  hand,  and  the  servant  on  tbe  other; 
and  it  follows  that,  to  hold  the  master  liable 
for  injuries  to  his  servant,  the  contractual 
relation  must  be  established.  Wood,  Mast 
&  Serv.  I  4;  Railway  Go.  v.  Culberson,  72 
Tex.  387,  10  S.  W.  706.  The  facts  presented 
in  the  case  under  consideration  are  vei;  pe- 
ctUiar,  and  we  liave  not  seen  any  one  simi- 
lar to  it  In  1886  or  1887  appellee  was  em- 
ployed by  the  Southern  Pacific  Company  as 
a  car  repairer  in  the  shops  in  El  Paso,  and  be 
continued  to  labor  in  the  same  shops  until  be 
was  injured,  in  1891.  He.  testified  tliat  he 
bad  no  notice  of  a  change  of  masters,  and 
believed  that  he  was  working  for  the  South- 
ern Pacific  0>mpany  until  he  was  Injured. 
Appellee  having  established  the  fact  that  be 
had  been  employed  by  the  appellant  in  1886 
or  1&87,  the  presumption,  under  the  facts, 
would  arise  that  the  relation  of  master  and 
servant  existed  between  them  in  1891,  and 
the  burden  rested  upon  appellant  to  show 
that  it  had  been  severed  prior  to  the  time  of 
the  accident  To  this  end,  testimony  was  in- 
troduced to  show  that  in  1886  and  1887  appel- 
lant was  the  lessee  of  the  road,  equipment 
shops,  etc.,  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company,  but  that  on 
July  1,  18S9,  tbe  lease  was  canceled,  and  the 
owner  of  tbe  road  and  its  appurtenances  took 
possession  of  the  same,  and  had  since  been 
In  control  of  it  The  cancellation  of  the  lease 
therefore  I>ecame  an  important  point  in  the 
cane.  If  the  lease  was  in  reality  abrogated 
and  annulled,  and  the  owner  of  the  road  was 
in  possession  of  it  at  tbe  time  of  the  infitc- 
tion  of  the  Injury,  under  the  allegations  of 
the  petition  appellant  was  not  liable;  but  If 
the  cancellation  of  the  lease  bad  not  been 
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made,  or  was  a  subterfuge  on  the  part  of  ap- 
pellant for  any  purpose,  tben  It  would  be  lia- 
ble for  negligence  In  connection  wltb  its  em- 
ployte.  Any  circumstance  tbat  tended  to 
sliow  that  appellant  bad  not  surrendered  its 
lease,  and  was  tbe  master  of  appellee,  and 
bad  charge  of  tbe  yards  at  El  Paso,  was  ad- 
missible. We  are  therefore  of  tbe  opinion 
that  the  tickets  and  the  lists  of  officers,  agen- 
cies, and  stations  purporting  to  have  been 
issued  by  appellant,  and  tbe  folders,  and  tbe 
words,  marks,  and  signs  on  the  bulletin 
boards,  were  admissible,  as  tending  to  show 
that  appellant  was  the  master  of  appellee  at 
tbe  time  of  tbe  injury.  It  has  been  held  tbat 
ths  fact  tbat  several  lines  of  road  connect 
with  each  other,  and  sell  tickets  and  con- 
tract for  freights  through  and  over  all  tbe 
several  lines,— there  being  a  diversity  of 
fares  of  the  several  roads,  wltb  coupons  of 
tickets  representing  the  same, — would  not 
constitute  an  employe  on  one  of  such  lines 
an  employs  of  another  thereof,  or  of  tbe 
whole.  2  Ron  R.  R.  p.  12W;  Carroll  v.  Rail- 
way Co.,  13  Minn.  30  (GU.  18).  We  are  not, 
however,  passing  on  the  sufficiency  of  tbe 
testimony  to  establish  the  fact  desired,  but 
simply  upon  Its  competency. 

The  averments  In  the  original  petition  did 
Dot  bind  appellee  after  bis  amendment,  and 
It  was  not  error  to  reject  it  as  evidence. 
Coats  V.  Elliott,  23  Tex.  606.  This  decision 
seems  to  be  In  conflict  with  Coles  v.  Perry,  7 
Tex.  141,  In  which  the  opinion  was  rendered 
by  a  special  court 

Appellee  depended  upon  circumstances  to 
prove  tbat  appellant  was  tbe  master  of  ap- 
pellee as  alleged,  and  we  are  of  the  opinion 
that  It  was  error  to  refuse  to  admit  In  evi- 
dence a  notice  issued  In  July,  1889,  whicb 
announced  tbe  fact  of  the  cancellation  of  the 
lease  on  the  railroad  held  by  appellant.  This 
proof  not  only  would  tend  to  corroborate  the 
testlmdny  of  witnesses  to  tbe  surrender  of 
tbe  lease,  but  ml^bt  tend  to  show  that  ap- 
pellee did  have  notice  of  It  Tbe  time-table 
Issued  by  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  in  1890  was  also 
proper  testimony,  and  it  was  error  to  reject  it 

"When  the  nature  of  the  business  is  sucb 
as  to  require  it,  it  is  tbe  duty  of  the  master, 
whicb  the  law  imposes  upon  him,  as  due  to 
bis  servants  engaged  therein,  to  exercise  rea- 
sonable care  and  diligence  In  making  and 
promulgating  rules  which,  if  faithfully  ob- 
served, will  give  them  reasonable  protection 
from  injury.  It  may  be  a  question  whether 
the  business  is  of  that  character  and  magni- 
tude that  this  duty  devolves  upon  tbe  master, 
and  In  case  of  doubt  this  question  should  be 
determined  by  the  Jury."  Bailey,  Mast  Liab. 
Serv.  p.  72.  It  is  held  In  this  state  tbat  It 
Is  for  the  court  to  determine  whether  tbe 
facts  show  tbe  business  to  be  of  such  a  nature 
as  to  require  rules.  When  the  court  has  de- 
cided tbat  rules  should  have  been  made  by 
tbe  master,  if  there  be  proof  that  rules  were 
provided,    tbe   question    of   their   sufficiency 


should  t>e  submitted  to  the  jurr.  Railway 
Co.  V.  Echols,  87  Tex.  339,  27  S.  W.  60,  and 
28  S.  W.  517.  In  the  case  we  are  consider- 
ing the  material  used  by  the  car  repairers 
was  In  a  shop  across  the  railroad  repair 
track,  and,  in  getting  it  it  would  follow  tbat 
the  employes  must  cross  the  track,  and  thus 
be  exposed  to  danger  from  sudden  movement 
of  trains.  It  was  shown  that  there  was  a 
rule  that  required  servants,  If  their  duties 
compelled  fhem  to  go  around,  under,  or  on 
tbe  cars  on  any  track,  to  protect  themselves 
with  blue  signals.  Such  a  role  has  been  held 
sufficient  in  New  York.  Corcoran  v.  Rail- 
way Co.,  126  N.  Y.  673,  27  N.  E.  1022.  But, 
as  stated  above,  the  suificlency  of  tbe  rule 
Is  a  question  of  fact  to  be  determined  by  a 
Jury,  in  Texas.  Tbe  testimony  showed  that 
a  blue  flag  was  on  tbe  cars  to  protect  em- 
ployes, but  Vvas  disregarded,  either  through 
the  orders  of  the  yard  master,  or  tbe  negli- 
gence of  the  switch  engineer,  which  Is  not 
disclosed  by  the  reco/d. 

It  is  Insisted  by  appellant  that  appellee  was 
clearly  guilty  of  contributory  negligence,  in 
placing  a  plank,  12  ibches  wide,  edgewise  on 
his  shoulder  next  to  the  cars  tbat  were  mov- 
ed, so  as  to  cut  off  his  vision  and  deaden  his 
sense  of  bearing.  This  was  a  question  for 
the  Jury,  in  view  of  tbe  fact  that  appellant 
had  been  thrown  off  bis  g^uard  by  the  flag 
on  the  cars,  and  had  good  reason  to  believe 
the  cars  would  not  be  moved. 

The  evidence  does  not  show  throogb  whose 
negligence  the  cars  were  moved,  and  does  not 
raise  the  question  of  fellow  servants. 

We  do  not  agree  with  appellant  that  proof 
of  the  adoption  of  the  resolution  of  the  board 
of  directors  had  tbe  effect,  not  only  to  aimul 
the  lease,  but  to  show  beyond  a  donbt  that 
appellant  did  not  have  control  of  the  road. 
If  In  fact  it  held  control  of  tbe  rood  after 
July  1,  1889,  it  would  be  liable  to  tbe  em- 
ployes, in  spite  of  any  number  of  resolutions. 
The  evidence  tended  to  show  tbat  after  July 
1,  1889,  there  was  no  change  In  manage- 
ment officers,  or  employes,  and  there  were 
other  circumstances  that  Indicated  that  there 
was  no  change  of  masters.  The  question  of 
who  controlled  tbe  road  and  its  employes  at 
the  time  of  the  Injury  was  one  of  fact  to  be 
determined  by  tbe  Jury. 

There  are  no  other  assignments  requiring 
notice.  For  tbe  reason  tbat  tbe  notice  of  sur- 
render of  the  lease,  and  tbe  time-table,  were 
not  admitted  In  evidence,  the  Judgm^it  Is  re- 
versed and  the  cause  remanded. 


COMMONWEALTH  v.  COMPTON. 

(Court  of  Appeals  of  Kentucky.     Sept  24. 
1896.) 

Perjcbt— Indictmsst  —  NsaBsaAST  Avbbmexts. 
An  indictment  which  alleges  that  defend- 
ant on  the  trial  of  a  cause  in  justice  coort  stat- 
ed under  oath  that  he  had  never  done  certain 
acts,  and  avers  that  such  statement  was  linotr- 
Ingly  false  and  untrue,  etc.,  is  defective  for  fail- 
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inir  to  negatiTe  the  truth  of  defendant's  testi- 
mony by  alleging  specially  that  he  did  do  the 
acta  which  he  swore  he  did  not  do. 

Appeal  from  circuit  court,  Pike  county. 

"Not  to  be  officially  reported." 

William  Gompton  was  indicted  for  perjury, 
and  from  a  Judgment  sustaining  a  demurrer 
to  the  Indictment,  and  dismissing  the  prose- 
cution, the  commonwealth  appeals.   Affirmed. 

W.  S.  Taylor  and  J.  P.  Mans,  for  the  CJom- 
monwealtb. 


GUFFY,  J,  The  grand  Jury  of  Pike  coun- 
ty returned  an  indictment  against  William 
Compton,  charging  htm  with  the  crime .  of 
perjury.  The  circuit  court  sustained  a  de- 
murrer to  the  indictment,  and  dismissed  the 
prosecution.  From  that  Judgment  this  ap- 
peal Is  prosecuted.  The  only  question  to  be 
decided  is  as  to  the  sufficiency  of  the  indict- 
ment The  indictment  reads  as  follows: 
"The  grand  Jury  of  Pike  county,  in  thQ  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  William  Compton  of 
the  crime  of  perjury,  committed  as  follows: 
The  said  defendant,  William  Compton,  on  the 
lOth  day  of  November,  1895,  In  the  county 
and  circuit  aforesaid,  did  unlawfully,  will- 
fully, and  feloniously,  and  corruptly,  and 
knowingly  swear  and  state,  as  a  witness  in 
his  own  behalf  in  a  trial  then  pending  In  the 
Pike  Justice  court  of  Pike  county,  Ky.,  before 
J.  M.  Miller,  a  Justice  of  the  peace  of  Pike 
county,  in  an  action  wherein  the  defendant 
William  Compton  was  plaintiff  and  William 
B.  Mitchell  and  J.  C.  B.  May  were  defend- 
ants, he  having  first  been  duly  sworn  by  J. 
M.  Miller,  a  justice  of  the  peace  of  Pike  coun- 
ty, who  was  legally  authorized  to  administer 
an  oath,  and  did  then  and  there,  while  on 
the  witness  stand,  state  that  be  never  had 
called  on  Mat  Damron  for  an  order  to  Thom- 
as May  as  pay  on  his  log  Job  with  the  de- 
fendants Mitchell  and  May,  and  also  stated, 
while  on  the  witness  stand,  that  he  never 
received  from  Mat  Damron  an  order  on 
Thomas  May  for  goods  or  money  as  pay  on 
his  log  Job  with  Mitchell  and  May,  which 
statements  so  made  and  charged  by  said 
Compton  were  knowingly  false  and  untrue, 
and  so  known  by  said  Compton,  and  were 
material  points  at  Issue  on  said  trial,— 
against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky.  R.  S.  Booton.  Common- 
wealth's Attorney."  It  Is  the  well-settled 
law  of  this  state  that  an  indictment  must 
negative  the  truth  of  the  statements  of  the 
ilf  Cendant  alleged  to  be  false.  Com.  v.  Kane, 
02  Ky.  457,  18  S.  W.  7;  Com.  v.  Still.  83  Ky. 
275.  The  indictment  in  this  case  is  defective 
because  it  fails  to  show  as  false  that  defend- 
ant did  call  on  Mat  Damron  for  an  order  to 
Thomas  May  as  pay  on  his  log  Job  with  de- 
fendants Mitchell  and  May,  or  in  like  man- 
ner to  allege  that  he  did  do  the  other  acts 
which  It  Is  alleged  that  he  swore  he  did  not 
do.     Judgment  affirmed. 


LOWRX  V    COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Sept.  24, 

1896.) 

Local  Option— Special  AcI'— Bbpbal  bt  Obmeh- 

AL   Law— HlSDBMEANOB— Neoessitt 
POK   ISDICTSrIEXT. 

1.  Act  Jane  10,  1893  (St.  ^  1093),  passed  pur- 
suant to  Const  i  142,  declaring  that  the  juris- 
diction of  justices  shall  be  equal  and  uniform 
throughout  the  state,  does  not  repeal  sectiua  1 
of  the  local  option  law  of  Logan  county  (2  Acts- 
1889-00,  p.  92,  c.  549),  in  so  far  as  the  latter  net 
confers  jurisdiction  to  try  offenses  under  said  act 
upon  any  court  of  inferior  jurisdiction  to  the 
circuit  court  but  merely  operates  to  repeal  an> 
special  act  Qike  the  one  applicable  to  Loean 
county)  which  conferred  a  jurisdiction  upon  jus- 
tices inconsistent  with  the  general  law  of  1893. 

2.  As  Const  {  12,  declanng  that  "no  person 
for  an  indictable  offense  shall  be  proceeded 
against  by  information,  except"  etc.,  applies 
only  to  offenses  which  were  indictable  at  com- 
mon law,  St  {  1073  et  seq.,  providing  that,  when 
the  circuit  court  is  not  in  session,  persons  char- 
ged with  misdemeanors,  and  lodged  in  jail  in 
default  of  bail,  shall  be  tried  by  the  county 
judge,  etc.,  are  not  in  conflict  with  said  constl- 
tutionnl  provision. 

3.  The  local  option  law  of  Logan  county  (2 
Acts  1889-90,  p.  92,  c.  649)  is  not  repugnant  to 
the  new  constitution,  nor  to  the  general  act 
passed  thereunder. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

James  L0W17  was  convicted  of  a  violation 
of  the  local  option  law  of  IiOgan  county,  and 
appeals.     Affirmed. 

S.  11.  Crewdson,  for  appellant  W.  S.  Tay- 
lor, for  the  Commonwealth. 

DU  RELLE,  J.  Under  the  local  option  law 
of  Logan  county  (2  Acts  1889-^,  p.  92,  c. 
549),  the  appellant  was  arrested  on  a  warrant 
charging  a  violation  of  the  law,  and,  after  an 
examining  trial  before  the  county  judge,  held 
to  bail  for  his  appearance  at  the  ne.xt  term 
of  the  circuit  court  and,  In  default  of  bail, 
committed  to  the  Logan  county  JalL  AU  the 
steps  taken  weie  in  accordance  with  the  act. 
Being  unable  to  give  bond,  he  was  brought 
before  the  county  judge,  in  accordance  with 
sections  1073-1076,  St.  Ky.,  tried,  convicted, 
and  fined  $100.  From  that  Judgment  he  ap- 
pealed to  the  circuit  court,  where  be  was 
again  tried,  convicted,  and  fined,  and  has 
now  appealed  to  this  court. 

It  is  urged  In  behalf  of  appellant  that  the 
county  Judge  had  not  Jurisdiction  to  try  the 
case  and  render  the  Judgment  appealed  from, 
and.  In  support  of  this  contention,  the  case  of 
McTlgue  V.  Com.  (Ky.)  35  S.  W.  121,  is  relied 
on,  as  deciding  that  section  1  of  the  act  of 
1800  (the  Logan  county  local  option  law)  has 
been  repealed  In  so  far  as  It  attempts  to  con- 
fer jurisdiction  to  try  offenses  under  the  act 
upon  any  court  of  Inferior  jurisdiction  to  the 
circuit  court,  and  tliat  such  offenses  can  be 
prosecuted  only  by  indictment  in  the  circuit 
court  of  Logan  county.  The  opinion  in  the 
McTlgue  Case  does  not  support  this  conten- 
tion. What  was  there  decided  was  that  th« 
general  act,  passed  in  conformity  with  sec- 
tion  142   of   the  constitution,    providing   nn 
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"equal  and  unlfonn"  jurisdiction  of  Justices 
of  the  peace  throughout  the  state,  operated  to 
repeal  any  special  act,  like  the  one  applicable 
to  Logan  county,  which  conferred  a  jurisdic- 
tion upon  justices  of  the  peace  inconsistent 
with  that  general  law. 

It  Is  further  objected  that  section  1073  et 
seq.  of  the  Kentucky  Statutes  are  In  conflict 
with  section  12  of  the  present  constitution,  In 
so  far  as  they  provide  for  the  trial  before  the 
county  judge  of  an  Indictable  oftense  before 
any  indictment  has  been  found  In  the  circuit 
court  The  provision  of  the  statute  was  en- 
acted for  the  benefit  of  the  defendant,  in  or- 
der to  give  him  a  speedy  trial  If  he  should  be 
unable  to  give  bail,  and  It  enacts  that  in  such 
event,  when  the  circuit  court  Is  not  In  ses- 
sion, the  case  shall  be  tried  by  the  county 
Judge  In  all  respecs  as  If  tried  in  the  circuit 
court.  It  is  a  general  law  conferring  juris- 
diction on  the  county  judge.  It  is  not  in  con- 
flict with  section  12  of  the  constitution,  pro- 
viding that  "no  person,  for  an  Indictable  of- 
fense, shall  be  proceeded  against  criminally 
by  Information,  exc3pt  in  cases  arising  In  the 
land  or  naval  forces,"  etc.  That  section  of 
the  constitution  was  taken  bodily  from  the 
old  constitution,  and  has  been  held  to  apply 
only  to  offenses  which  were  Indictable  at 
common  law.  Misdemeanors  created  by  stat- 
ute, for  which  no  Infamons  punishment  is 
provided,  may  be  tried  In  such  manner  as  the 
legislature  shall  provide.  Cktrn.  v.  Avery,  14 
Bush,  625;  Williamson  v.  Com.,  4  B.  Mon. 
146. 

It  is  further  contended  by  appellant  that 
this  court,  In  the  McTigue  Case,  held  that  the 
special  act  applicable  to  Liogan  county  is  re- 
pugnant to  the  new  constitution,  and  to  the 
general  act  passed  thereunder,  and  has  been 
repealed  thereby,  and,  if  not,  that  the  penalty 
of  the  Logan  county  act  has  been  repealed. 
This  contention  cannot  be  sustained  by  refer- 
ence to  the  opinion  In  that  case.  On  the 
contrary.  It  was  said  in  that  opinion  that 
"In  localities  where  the  vote  is  against  the 
sale,  the  penalties  theretofore  denounced  by 
special  prohibitory  laws  are  still  to  be  in- 
flicted," until  the  expiration  of  six  years  aft- 
er the  adoption  of  the  constitution.  Judg- 
ment affirmed. 


BEIJKNAP  v.  CITY  OF  LOUISVILLE  et  al. 

(Court  of  Appeals  of  Kentucky.     June  13, 
1896.) 

HuN'iriPAi.iTiE8 — Issue  of  Bonds— Submission  or 

Questions  to  Votkks— Gesekal  £lec- 

Tio.N — Kequisitb  Vote. 

1.  Const.  I  147,  requiring  electiona  to  be  by 
secret  official  ballot,  dpclares  that  the  word 
"elections"  shall  iaclade  the  decision  of  ques- 
tions submitted  to  the  voters,  as  well  as  the 
choice  of  officers  by  them.  Section  148  pro- 
vides that  not  more  than  one  election  in  each 
year  siiall  he  lirld  in  any  town,  county,  etc.,  ex- 
cept as  otherwise  provided  in  the  constitution, 
and  that  nil  elections  of  state  and  municipal  of- 
ficers shall  >)e  held  on  the  first  Tuesday  after 
(he  first  Monday  in  November.     Bdd,  that  the 


question  of  Issuing  municipal  bonds  in 
of  the  yearly  revenue  must  be  submitted  to  the 
voters  at  the  general  election  in  November,  there 
being  no  special  provision  to  the  contrary. 
Landea,  J„  dlssenling.  Fidelity  Tmat  &  Safe- 
ty-Vault Co.  V.  City  of  Morganfieid,  29  8.  W. 
442,  96  Ky.  564,  overruled. 

2.  Const.  §  157,  declaring  that  no  connty. 
town,  etc.,  shall  be  authorized  to  t>ecome  indebt- 
ed to  an  amount  exceeding  In  any  year  the  rev- 
enue provided  for  that  year,  without  the  consent 
of  two-thirds  of  the  voters  voting  at  an  election 
to  be  held  for  that  purpose,  requires  the  aflseiit 
of  two-thirds  of  the  electors  actually  voting  at 
a  general  election  at  which  such  question  is  snl>- 
mitted,  and  not  merely  two-thirds  of  those  who 
vote  upon  the  question. 

Appeal  from  chancery  county,  Jefferson 
county. 

"To  be  ofliclally  reported." 

Action  by  W.  R.  Belknap  against  the  city 
of  Louisville  and  others  to  enjoin  said  city 
from  issuing  bonds  for  park  purposes.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

R.  H-.  Blaln,  for  appellant.  H.  S.  Barker 
and  Humphrey  &  Davie,  for  appellees. 

DU  RELLB,  J.  This  suit  was  brought  for 
an  injunction  to  restrain  the  city  of  Lonls- 
ville  from  issuing  $1,000,000  of  bonds  for 
park  ptirposes.  There  were  two  grounds  al- 
leged for  the  Injunction,  the  first  and  main 
ground  urged  being  that  at  the  election  of 
November  6,  1894,  the  question  of  the  Issae 
of  bonds  was  submitted  to  the  voters  of  the 
city,  and  that  the  proposition  to  issue  did  not 
receive  the  assent  of  two-thirds  of  the  voters 
thereof,  within  the  meaning  of  section  157  of 
the  constitution,  and  section  28.>4  of  the  Ken- 
tucky Statutes.  It  appeara  that  at  the  elec- 
tion there  were  cast  in  the  city  of  I«ulsville 
a  total  of  32,425  votes,  and  that  on  the  ques- 
tion of  the  issue  of  park  bonds  th»v  were 
cast  only  9,204  votes,  of  which  6,483  were 
cast  in  favor  of  the  issue,  and  2,721  against 
it  Section  157  of  the  constitution  provides 
that  "no  county,  city,  town,  taxing  district 
or  other  municipality,  shall  be  authorlEed  or 
permitted  to  become  Indebted  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding. 
In  any  year,  the  Income  and  revenue  provid- 
ed for  such  year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose;  and 
any  Indebtedness  contracted  in  violation  of 
this  section  shall  be  void."  It  is  contended 
for  appellants  that,  the  total  number  of  votes 
cast  at  the  election  in  favor  of  the  bond  is- 
sue being  less  than  two-thirds  of  the  whole 
number  cast  at  the  election,  the  bond  issue 
failed  to  carry,  npon  the  grround  that  the 
section  referred  to  requires  that  two-thirds 
of  the  total  vote  cast  at  the  election  shall  be 
cast  in  favor  of  the  issue.  Appellees  con- 
tend that  the  words,  "two-thirds  of  the  vot^ 
ers  thereof  voting  at  an  election  to  be  held 
for  that  purpose,"  restrict  us  to  the  consid- 
eration of  the  total  number  of  votes  cast  for 
and  against  the  question  of  Issuing  bonds, 
and  that,  therefore,  more  than  two-thirds  of 
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the  votes  of  those  voting  "for  that  purpose" 
were  cast  In  favor  of  the  bond  issue.  In 
other  words,  appellees'  contention  is  that,  in 
the  "election  held  for  that  purpose,"  only  the 
votes  cast  for  that  purpose— for  and  against 
the  bond  Issue— can  be  considered,  and  that 
no  account  can  be  taken  of  votes  cast  for  oth- 
er purposes,  such  as  the  election  of  ofiScers, 
although  cast  on  the  same  day. 

Qreat  stress  was  laid  by  appellees'  coun- 
sel upon  the  argument  that  the  legislature 
might  have  provided  for  the  submission  of 
the  question  of  the  bond  Issue  at  a  special 
election,  held  on  a  different  day  from  the 
regular  annual  election,  and  at  which  no  oth- 
er question  or  election  was  determined;  and 
as  at  such  special  election  only  the  votes 
cast  upon  the  bond  issue  could  be  considered, 
though  the  vote  night,  and  probably  would, 
be  much  less  than  the  vote  cast  at  the  regu- 
lar annual  election,  therefore  "a  question 
submitted  to  the  voters"  is  not  in  any  way 
dependent  on  or  connected  with  an  election 
of  officers,  although  submitted  on  the  same 
day  and  by  means  of  the  same  ballots;  and, 
as  the  constitution  left  it  to  the  legislature  to 
determine  whether  the  question  should  l>e 
submitted  on  the  day  of  the  general  election 
or  on  some  other  day,  the  action  of  the  leg- 
islature in  fixing  the  submission  for  the  same 
day  as  the  general  election  did  not  com- 
mingle or  make  them  interdependent.  In 
support  of  this  contention  the  case  of  Fideli- 
ty Trust  &  Safety- Vault  Co.  v.  City  of  Mor^ 
ganfleld,  96  Ky.  564,  29  S.  W.  442,  is  relied 
on.  In  that  case  It  was  held  that  the  sub- 
mission of  an  issue  of  bonds  for  municipal 
purposes  might  be  upon  a  different  day  from 
that  of  the  general  election.  After  careful  con- 
sideration by  a  full  bench,  a  majority  of  the 
court  are  unable  to  adhere  to  the  doctrine  laid 
down  in  that  opinion.  Section  147  of  the 
constitution,  requiring  elections  by  the  people 
to  be  by  secret  official  ballot,  provides  that 
"the  word  'elections'  in  this  section  Includes 
the  decision  of  questions  submitted  to  the 
voters,  as  well  as  the  choice  of  officers  by 
them."  Section  148  provides  that  "not  more 
than  one  election  In  each  year  shall  be  held 
In  this  state  or  In  any  city,  town,  district, 
or  county  thereof,  except  as  otherwise  pro- 
vided in  this  constitution.  All  elections  of 
state,  county,  city,  town,  or  district  officers 
shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  In  November."  It  is  otherwise 
provided  as  to  elections  for  school  trustees  by 
section  155,  which  excepts  those  elections 
from  the  provisions  of  sections  145  to  154, 
Inclusive,  and  as  to  elections  for  taking  the 
-sense  of  the  people  of  a  coauty,  city,  etc.,  as 
to  whether  liquors  shall  be  sold  therein,  by 
section  61,  which  provides:  "All  elections 
on  this  question  may  be  held  on  a  day  other 
than  the  regular  election  days."  In  this  sec- 
tion the  word  "election"  Is  used  in  the  sense 
provided  In  section  147,  and  this  provision  in- 
dicates clearly  that  the  word  Is  used  In  sec- 
tion 148  to  include  questions  submitted  to  the 


people,  for  otherwise  there  would  be  no  need 
for  the  permission  given  by  section  61.  By 
section  152  vacancies  in  the  general  assem- 
bly may  be  filled  at  a  special  election.  It 
seems  clear  that  the  provision  of  section  148, 
that  not  more  than  one  election  each  year 
shall  be  held  In  this  state,  or  In  any  city, 
town,  district,  or  county  thereof,  except  as 
otherwise  provided  In  the  constitution,  ap- 
plies to  questions  submitted  to  the  voters; 
and  the  only  provision  otherwise  In  the  con- 
stitution, in  reference  to  such  questions,  is 
the  one  In  regard  to  the  submission  of  ques- 
tions as  to  the  sale  of  liquor.  When  it  la 
considered  that  the  manifest  purpose  of  the 
framers  of  the  constitution,  and  of  the  peo- 
ple who  ratified  and  gave  It  effect,  was  to 
put  limitations  upon  the  power  of  the  local 
authorities  in  the  matter  of  incurring  debts 
which  would  result  in  oppressive  taxation, 
and  even  to  limit  the  power  of  the  people 
themselves  Improvidently  to  authoriise  the  as- 
sumption of  such  obligations,  the  wisdom  of 
the  restriction  of  "uch  elections  to  the  day  of 
the  general  election  is  evident.  Not  only  Is 
a  much  larger  vote  usually  brought  out  on 
the  occasion  of  the  general  election,  but  the 
people  at  large  are  usually  better  Informed 
of  the  matters  upon  which  they  are  entitled 
to  vote,  by  reason  of  the  greater  interest  tak- 
en, and  the  fuller  discussion  of  such  matters. 
We  come  now  to  the  main  question  pre- 
sented In  this  record.  By  section  157  of  the 
constitution  it  is  provided:  "No  city  *  •  • 
shall  be  authorized  or  permitted  to  become 
Indebted,  In  any  maimer  or  for  any  purpose, 
to  an  amount  exceeding,  in  any  year,  the  In 
come  and  revenue  provided  for  such  year, 
without  the  assent  of  two  thirds  of  the  voters 
thereof,  voting  at  an  election  to  be  held  for 
that  purpose."  The  object  of  this  provision 
was  to  limit  the  power  of  the  local  authori- 
ties and  the  people  to  burden  themselves  and 
their  posterity  with  taxation,  except  upon  full 
consideration,  and  by  the  assent  of  the  people, 
given  understandingly.  In  order  to  effect 
that  object  it  was  provided  that  no  city  should 
be  authorized  to  become  Indebted  In  excess  of 
the  current  year's  revenue,  without  the  as- 
sent of  two-tiilrds  of  the  voters  thereof,  vot- 
ing at  an  election  to  be  held  for  that  pur- 
pote.  It  was  sought  to  protect  the  people 
from  their  own  Improvidence  and  that  of  their 
local  officials,  and  such  a  construction  must 
be  given  to  the  constitution  as  will  give  ef- 
fect to  its  manifest  purpose.  There  could  be 
but  one  election  in  the  year  except  in  the 
cases  specially  provided  for.  This  question 
was  to  be  submitted  to  the  people  at  that 
election.  It  was  one  election,  though  held  for 
several  purposes,  and  was  In  no  sense  a  col- 
lection of  elections  held  on  the  same  day. 
One  of  the  purposes  of  the  election  was  to 
determine  this  question,  which,  under  author- 
ity of  the  constitution,  the  statute,  and  the 
ordinance  passed  In  accordance  therewith, 
was  to  be  submitted  to  the  voters  of  the  city. 
It  was  required  that  two-thirds  of  the  voters 
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of  the  city  voting  at  such  election  should  give 
their  assent  to  the  bond  issue.  Absent  im- 
plies action,  and  Is  not  mere  failure  to  dis- 
sent At  the  election  held  for  the  purpose  of 
electing  various  officers,  and  for  the  additional 
purpose  of  determining  the  question  of  the 
bond  Issue,  there  vrere  cast  32,425  votes,  and 
of  all  those  voters,  voting  at  the  election  held 
for  those  purposes,  but  G,483,  less  than  one- 
fifth  of  the  total  number,  gave  their  assent  to 
the  proposition  to  impose  on  the  city  of  Louis- 
ville the  burden  of  an  additional  d<>bt  of  a 
million  of  dollars.  The  authorities  which  to 
a  greater  or  less  degree  bear  upon  this  ques- 
tion are  numerous  and  contlicting.  It  may  be 
conceded  that,  under  a  provision  like  the  one 
under  consideration.  It  is  not  necessary  that 
two-thirds  of  those  entitled  to  vote  should 
actually  vote  in  favor  of  the  proposition,  and 
that,  as  was  said  by  the  supreme  court  of  the 
United  States,  in  CarroU  Co.  v.  Smith,  111  U. 
S.  5C5,  4  Sup.  Ct.  544,  "the  words  'qualified 
voters'  as  used  in  the  constitution  must  be 
taken  to  mean,  not  those  qualified  and  enti- 
tled to  vote,  but  those  qualified  and  actually 
voting.  In  that  connection,  a  voter  is  one 
who  votes;  not  one  who,  though  qualified  to 
vote,  does  not  vote."  To  the  same  effect  are 
many  authorities  cited  by  appellees,  and  the 
reason  of  the  rule  Is  well  stated  in  People  ▼. 
Wiant,  48  lU.  2C3,  as  follows:  "It  was  held, 
in  People  v.  Worfield,  20  111.  160,  that  to  give 
this  provision  of  the  constitution  a  practical 
operation  we  must  presume  that  it  was  the 
intention  of  the  framers  of  that  instrument 
that  the  voters  would  all  vote,  and  that  the 
majority  of  those  voting  should  determine 
the  question.  To  give  it  a  different  construc- 
tion would  Involve  an  Inquiry  whether  there 
were  other  voters  of  the  county  who  had, 
from  any  cause,  abstained  from  voting;  and 
this  would  lead  to  Interminable  inquiry,  and 
Invite  contests  In  such  elections  which  would 
be  embarrassing  and  baneful,  if  it  did  not  de- 
stroy all  the  practical  benefits  of  laws  passed 
under  these  provisions  of  the  constitution." 
But  we  are  met  with  a  very  different  ques- 
tion when  the  question  is  required  to  be  sub- 
mitted at  a  general  election,  is  one  of  the  pur- 
poses for  which  that  election  is  held,  and  Is 
required  to  receive  the  assent  of  two-thirds  of 
the  voters'  of  the  city  voting  at  that  election. 
In  such  case  the  result  depends  on  a  ma- 
jority of  all  the  votes  cast  at  the  election 
being  cast  for  the  proposition,  and  not  mere- 
ly a  majority  of  the  votes  cast  on  the  par- 
ticular question.  In  the  case  of  People  v. 
Wiant,  48  111.  268,  the  constitution  requir- 
ed that  a  majority  of  the  voters  should  vote 
in  favor  of  the  removal  of  a  county  scat, 
and  the  court  held,  referring  to  the  case  in 
20  111.  160:  "In  Warfield's  Case  there  was  no 
vote  taken  at  that  election,  except  upon  the 
question  of  the  removal  of  the  county  seat, 
and  that  vote  was  adopted  as  the  means  of 
ascertaining  the  ntimber  of  legal  voters  of  the 
county,  and  whether  the  majority  was  in  fa- 
vor of  or  against  removaL    In  this  case,  bow- 


ever,  there  was,  at  the  same  time,  an  electioD 
held  for  circuit  Judge,  which  was  a  regular 
election.  We  therefore  have,  in  this  case,  ad- 
ditional means  of  ascertaining  the  whole  num- 
ber of  voters  of  the  county.  If  the  return  of 
the  various  poll  books  of  the  county  showed 
a  larger  number  of  votes  cast  for  circuit  Judge, 
or  other  officer,  than  were  cast  for  and 
against  removal  of  the  county  seat,  then  that 
should  be  taken  as  the  number  of  voters  of 
the  county;  and  it  should  appear  that  a  ma- 
jority of  the  voters  at  that  election  bad  cast 
their  votes  In  favor  of  removal  before  the 
county  seat  could  be  changed.  It  is  not  the 
vote  cast  upon  that  single  question  that  is  to 
govern,  where  It  appears  that  any  other  elec- 
tion was  held  at  the  same  time;  but  it  must 
appear  that  a  majority  of  all  the  votes  cast  at 
that  election  were  in  favor  of  removaL  When 
there  is  no  other  election  held  at  that  time, 
the  returns  of  the  officers  of  votes  on  that 
qtiestion  will  govern."  So  in  People  v. 
Brown,  11  111.  478,  a  case  of  mandamus  to 
compel  township  organization,  under  a  con- 
stitutional provision  that  "the  general  assem- 
bly shall  provide  by  general  law  fcM-  a  town- 
ship organization  *  *  *  whenever  a  ma- 
jority of  the  voters  of  such  county  at  any  gen- 
eral election  shall  so  determine,"  the  court 
said:  "The  language  is  clear  and  explicit,  and 
admits  of  but  one  meaning.  It  does  not 
mean  a  majority  of  those  voting  on  the  ques- 
tion to  be  submitted,  but  a  majority  of  all  the 
legal  voters  in  the  county."  In  Everett  t. 
Smith,  22  Hlnn.  53,  the  consUtution  provided 
that  the  question  should  be  "submitted  to  the 
electors  of  the  county  at  the  next  general 
election  after  the  passage  thereof,  and  be 
adopted  by  a  majority  of  such  electors";  and 
it  was  held  that  the  provision  required  a  ma- 
jority of  the  electors  voting  at  the  election, 
and  not  a  majority  of  those  voting  on  the 
question.  So  in  Ohio  (Enyart  v.  Hanorer  Tp„ 
25  Ohio  St  618),  the  legislature  had  author- 
ized the  levy  of  a  tax,  with  this  proviso,  that 
the  levy  should  not  be  made  "until  a  majority 
of  the  electors  of  said  township  at  some  reg- 
ular election  shall  vote  in  favor  of  said  levy"; 
and  it  was  held  that  a  majwity  of  all  the 
votes  cast  at  the  regular  election  was  re- 
quired, and  not  a  majority  of  those  voting  on 
the  question.  And  in  State  y.  Foraker,  46 
Ohio  St  677,  23  N.  B.  491,  a  provision  of  tlie 
constitution,  that  "If  a  majority  of  the  elect- 
ors voting  at  such  election,  sliall  adopt  such 
amendments,  the  same  shall  become  a  part 
of  the  constitution,"  was  held  not  to  be  com- 
plied with  by  a  majority  of  the  votes  cast  on 
the  amendment  The  Ohio  constitution  had 
another  provision  requiring  the  adoption  of 
amendments  which  had  been  agreed  upon  by 
conventions  "by  a  majority  of  those  voting 
thereon,"  and  the  court  called  attention  to  the 
difference  in  language,  saying  that,  "if  the 
framers  had  had  the  same  intention  in  fram- 
ing section  1  as  in  framing  section  3,  as  to 
how  the  majority  fo'r  the  adoption  of  an 
amendment  should  be  ascertained,  they  would 
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have  provided  In  tliat  section,  aa  in  sectl<Mi  3, 
that  It  should  be  a  majority  of  ttacee  voting 
thereon,  instead  of  a  majority  of  the  electors 
voting  at  such  election."  This  Is  directly  In 
point  In  the  consideration  of  the  case  at  bar, 
for  In  section  256  of  the  Kentucky  constitu- 
tion we  find  It  provided  that  the  passage  of 
an  Amendment  to  the  constitution  shall  be  de- 
termined by  "a  majority  of  the  votes  cast  for 
and  against  an  amendment,"  and  In  section 
64  it  is  provided  that  no  county  shall  be  di- 
vided, etc.,  "unless  the  majority  of  all  the 
legal  voters  of  the  county  voting  on  the  ques- 
tion shall  vote  for  the  same."  So  that,  In  two 
other  sections  of  the  Instrument,  the  conven- 
tion was  at  no  loss  for  apt  words  with  which 
to  limit  the  decision  to  the  determination  of 
those  only  who  should  vote  upon  the  question. 
In  State  v.  Lancaster  Co.,  6  Neb.  474,  the  con- 
stitution provided  for  a  township  oif^anization 
"whenever  the  majority  of  the  legal  voters 
of  such  cotmty,  voting  at  any  general  election 
shall  so  determine";  and  it  was  held  that,  as 
the  affirmative  vote  on  the  question  submit- 
ted was  less  than  a  majority  of  those  voting 
at  the  election,  the  proposition  was  defeated. 
In  State  v.  Winl(elmeter,  35  Mo.  103,  author- 
ity was  claimed  under  a  legislative  grant  of 
power,  "whenever  a  majority  of  the  legal 
voters"  authorized  the  same,  and  the  major- 
ity of  those  voting  on  the  question  were  In  fa- 
vor of  the  grant;  but  the  court  said:  "It  is 
evident  that  a  vote  of  5,000  out  of  13,000  Is 
not  the  vote  of  a  majority."  The  case  of 
Hogg  V.  Baker  (Ky.)  31  S.  W.  726,  was  un- 
der section  64  of  the  constitution  as  to  the  re- 
moval of  a  county  seat,  which  requires  "two- 
thirds  of  those  voting"  to  decide.  That  case, 
however,  was  decided  largely  on  the  ground 
that  the  voters  were  misled,  and  nothing  ap- 
pears In  the  record  of  the  case  at  bar  to 
show  that  the  voters  of  Louisville  were  mis- 
led, except  as  it  may  be  argued  inferentially 
from  the  language  of  the  statute  and  the  or- 
dinance and  the  smallness  of  the  vote  cast 
upon  the  question. 

Little  weight  can  be  given  the  argument 
drawn  from  the  fact  that  at  a  general  elec- 
tion candidates  for  various  offices  may  be 
elected,  notwithstanding  other  candidates  for 
other  offices  may  have  received  more  than 
twice  as  many  votes.  The  statute  of  elec- 
tions provides  the  person  receiving  the  highest 
number  of  votes  for  any  office  shall  be  de- 
clared elected  to  that  office,  and  the  election 
is  decided  by  a  plurality  of  votes.  Moreover, 
it  may  well  be  considered  that  there  is  an  es- 
sential difTerence  between  the  action  of  elec- 
tors in  voting  for  a  candidate  for  office,  and 
in  assenting  to  the  creation  of  a  municipal 
debt  The  former  is  the  exercise  of  a  polit- 
ical privilege,  the  mere  selection  of  a  person 
to  perform  officially  duties  which  have  been 
annexed  tr  a  particular  office;  and  it  is  fair 
to  presume  that  those  who  do  not  participate 
in  the  election  consent  to  be  governed  by 
those  who  do.  But  the  latter  is  the  authoriza- 
tion of  a  contract  by  which  the  people  of  the 
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locality  incur  obligations,  and  bind  tbeir  prop- 
erty to  the  payment  of  a  debt;  and  it  is  nat- 
ural to  ex];>ect  that  the  language  used  in  re- 
lation to  it  will  be  different,  that  definite  ac- 
tion will  be  required  of  a  majority  of  the 
voters,  and  that  it  will  be  required  that  their 
assent  thereto  shall  be  expressed.  And  so 
we  find  it  in  the  constitution  and  the  statute. 
If  the  submission  were  permitted  to  be,  and 
were,  in  fact,  submitted  at  an  election  at 
which  no  votes  were  cast  except  upon  the 
proposition,  it  might  very  well  be  concluded 
that  the  words  "two-thirds  of  the  voters  of  the 
city"  meant  two-thlids  of  those  who  see  fit 
to  exercise  their  privilege,  and  that  the  bal- 
lot box  is  the  only  test  to  be  applied.  Louis- 
ville &  N.  R.  Co.  V.  Davidson  Oo.,l  Sneed,637. 
In  this  case  the  teat  of  the  ballot  box  shows 
that  only  one-fifth  of  the  voters  who  voted 
at  the  electlcm  gave  their  assent  to  the  propo- 
sition. 

There  were  many  authorities  cited  on  both 
sides  of  this  question,  but  it  would  be  un- 
profitable to  review  them  in  detail.  A  very 
interesting  analysis  of  a  large  number  of  them 
is  given  hi  City  of  South  Bend  v.  Lewis  (Ind. 
Sup.)  37  N.  B.  086.  It  will  be  foimd  that 
they  have  turned,  in  some  cases,  upon  the 
settled  policy  of  the  constitution  which  was 
imder  consideration,  as  in  the  case  of  Met- 
calfe V.  City  of  SeatUe  (Wash.)  25  Pac.  1010, 
which  at  first  blush  appears  to  be  directly  in 
point  against  the  conclusion  reached  by  this 
court.  In  most  of  the  cases,  the  courts'  con- 
clusions were  reached  by  considering,  not  only 
the  language  of  the  provision  in  question,  but 
all  other  relevant  sections  of  the  instrument, 
as  well  as  its  general  Intent.  These  differ 
in  the  different  cases,  and  it  is  not  surpris- 
ing that  the  courts  have  apparently  differed 
in  the  weight  which  they  have  attached  to 
the  argtmients  drawn  from  them.  Several 
of  the  cases  cited  have  been  doubted  or  quali- 
fied in  subsequent  cases.  One  of  them  (Gil- 
lespie V.  Palmer,  20  Wis.  544),  much  relied  on 
by  counsel  for  appellees,  has  since  been  reti- 
red to  by  the  chief  Justice  of  the  Wisconsin 
court  as  one  of  a  number  of  cases  "which 
have  long  been  a  reproach  to  the  court,"  as 
"Judgments  proceeding  upon  policy  rather 
than  upon  principle."  Bound  v.  Railroad 
Co.,  45  Wis.  543.  In  all  of  the  cases  the  ob- 
ject sought  was  the  Intent  of  the  Instrument 

In  the  case  at  bar  not  much  consideration 
has  been  given  to  the  debates  of  the  conven- 
tion, though  the  members  who  spoke  appear 
to  have  given  section  157  the  same  construc- 
tion with  this  court;  "for,  as  the  constitution 
does  not  derive  its  force  from  the  convention 
which  framed  it  but  from  the  people  who  rati- 
fied it,  the  intent  to  be  arrived  at  Is  that  of 
the  Deoole.  and  It  -is  not  to  be  supposed  that 
they  have  looked  for  any  dark  or  abstruse 
meaning  in  the  words  employed,  but  rather 
that  they  have  accepted  them  in  the  sense 
most  obvious  to  the  common  understanding, 
and  ratified  the  instrument  in  the  belief  that 
that  was  the  sense  designed  to  be  conveyed." 
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Oortey,  Const  Lim.  (6tli  Ed.)  pp.  80, 81.  "Its 
terms  must  be  taken  In  the  ordinary  and  com- 
mon acceptation,  because  they  bave  been  so 
understood  by  the  framers  and  the  people 
who  adopted  It"  State  v.  Lancaster  Co.,  6 
Neb.  474.  These  considerations  have  led  us 
to  reject  the  construction  contended  for  by 
appellees,  of  which  It  may  be  said,  'n  ♦he  lan- 
guage of  the  Ohio  court  In  State  v.  Poraker, 
23  N.  B.  402:  "But  one  of  the  most  obvious 
objections  to  this  construction  Is  that  It  re- 
quires to  be  demonstrated  by  such  a  labored 
process  of  occult  reasoning  upon  the  mean- 
ing of  words  and  phrases  so  different  from 
the  apparent  meaning  as  to  warrant  the  be- 
lief that  It  never  occurred,  either  to  the  fram- 
ers of  the  constitution  or  to  the  people  who 
adopted  it.'"  And  In  this  case  we  cannot  be- 
lieve that  any  considerable  number  of  the 
voters  who  read  section  157  of  the  constitu- 
tion before  voting  for  its  adoption  thought 
for  a  moment  that  that  provision,  upon  its 
face  restrictive  of  the  power  to  create  addi- 
tional indebtedness,  could  be  so  construed  as 
to  authorize  the  creation  of  a  $1,000,000  debt 
upon  the  vote  of  some  six  thousand  out  of 
thirty-odd  thousand  voters  actually  at  the 
polls.  We  are  not  unmindful  of  the  need  for 
parks  in  a  great  city,  and  the  benefits  of  a 
park  system  such  as  the  one  proposed  and  In 
part  instituted  In  the  city  of  Louisville,  bnt 
the  people  who  are  to  bear  the  burden  must 
give  their  assent  to  the  creation  of  the  debt 
to  be  incurred  for  the  purpose. 

There  Is  another  ground  upon  which  this 
conclusion  might  be  rested.  The  constitu- 
tional provision  is  restrictive.  It  forbids  the 
creation  of  the  debt  unless  upon  the  assent 
of  two-thirds  of  the  voters,  etc.  Had  section 
157  provided,  as  in  section  04,  that  it  should 
not  be  authorized  unless  two-thirds  of  the 
voters  of  the  city  "voting  on  the  question 
shall  vote  for  the  same,"  that  would  not  have 
required  the  legislature  to  authorize  the  sub- 
mission of  the  question,  nor  the  city  authori- 
ties to  submit  it  So,  as  the  right  to  submit 
might  have  been  denied  altogether,  it  might 
be  given  with  additional  restrictions,  as  the 
requirement  of  a  three-fourths  vote;  and 
when  the  city  council,  by  ordinance,  provid- 
ed for  the  submission  to  the  vote  of  the  peo- 
ple, it  might  have  Imposed  an  increased  re- 
striction. So  that.  If  we  were  of  opinion  that 
the  constitution  required  only  two-thirds  of 
those  voting  on  the  question,  we  must  still 
look  to  the  act  and  the  ordinance  to  find  if 
they,  or  either  of  them,  require  any  addi- 
tional prerequisite  to  the  bond  issue.  The 
statute  Is  as  follows:  "Sec.  2854.  For  the 
purpose  of  raising  money  for  the  purchase 
or  improvement  of  lands  for  park  property, 
the  general  council  of  a  city  may,  by  ordi- 
nances, submit  to  the  qualified  voters  of  the 
city  the  question  as  to  whether  the  city  shall 
Issue  bonds,  with  Interest  coupons  attached, 
to  the  amount  and  of  the  character  set  forth 


in  such  ordinances;  and  when  such  ordinance 
is  passed,  it  shall,  at  the  next  November 
election,  be  submitted  to  the  qualified  voters 
of  the  city;  and  if  It  receives  assent  of  two 
thirds  of  those  voting,  the  bonds  so  voted 
shall  be  issued  by  the  city,  and  delivered  to 
the  board  of  park  commissioners."  This  re- 
quires the  proposition  to  be  submitted  at  the 
November  election  to  the  qualified  voters  of 
the  city,  "and  If  it  receives  assent  of  two- 
thirds  of  those  voting,  the  bond  so  voted 
shall  be  issued."  etc.  What  is  meant  by  those 
voting?  Clearly,  those  voting  at  the  Novem- 
ber election.  The  ordinance  is  still  more  ex- 
plicit It  provides:  "Sec.  5.  At  the  Novem- 
ber election  of  1894,  there  shall  be  submitted 
to  the  qualified  voters  of  the  city  of  Louis- 
ville, the  question  as  to  whether  the  city 
shall  issue  said  bonds,  and  the  said  bonds 
shall  not  be  issued  unless  at  said  election, 
two-thirds  of  those  voting  shall  vote  in  favor 
of  the  Issuing  of  said  bonds  as  herein  pro- 
vided. In  the  event  that  two- thirds  of  those 
voting  at  said  election  shall  vote  In  favor 
of  issuing  said  bonds,  then  the  fact  that  they 
have  done  so  shall  be  certified  to  by  the 
mayor,  upon  said  bonds,  and  the  said  bonds 
shall  then,  but  only  in  that  event,  be  issued 
by  the  city,  and  delivered  by  the  mayor  to 
the  board  of  park  commissioners  of  the  city 
of  Louisville,  to  be  by  the  said  board  of  park 
commissioners  used  and  disposed  of  for  the 
Improvement  of  lands  for  park  propertj-  as 
provided  by  law."  This  requires  the  sul>- 
mlsslon  at  the  November  election  of  18M. 
and  provides  that  the  bonds  shall  not  be  Is- 
sued "unless  at  said  election  [1.  e.  the  No- 
vember, 1894,  election]  two-thirds  of  those 
voting  shall  vote  in  favor  of  issuing  sai.l 
bonds.  •  *  •  In  the  event  that  two-thirds 
of  those  voting  at  said  election  [the  Novem- 
ber election]  shall  vote  in  favor  of  Issuing," 
etc.  It  is  obvious  that  both  the  statute  and 
the  ordinance  require  the  favorable  vote  of 
two-thirds  of  those  voting  at  the  general  elec- 
tion. 

LANDES,  J.,  dissents  from  that  part  of 
this  opinion  which  holds  that  questions  sub- 
mitted to  the  people  must  be  submitted  at  the 
regular  election,  being  of  opinion  that  the 
provision  in  section  157,  requiring  the  assent 
of  two-thirds  of  the  voters  "voting  at  an  elec- 
tion to  be  hold  for  that  purpose,"  requires 
that  there  shall  be  a  special  election  held  "for 
that  purpose,"  and  that  such  special  Section 
cannot  be  held  on  the  regular  election  day, 
the  words  quoted  being  a  mandatory  provi- 
sion otherwise  within  the  meaning  of  sectlou 
148.  LANDES,  .T.,  concurs,  however,  in  the 
other  principles  stated  in  the  opinion. 

The  other  questions  raised  in  the  record 
need  not  be  considered.  For  the  reasons  giv- 
en, the  judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  to  the  first  para- 
graph of  the  answer,  and  for  further  proceed- 
ings consistent  with  this  opinion. 
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EMBBY  T.  LOUISVILLB!  &  N.  B.  CO. 

(Court  of  Appeals  of  Kentucky,     Sept.  17, 
1896.) 

RaILROADR— iNVl'KV  TO  Thespassbk.   • 

Plaintiff,  beini;  a  tTeRpaaaer  on  the  right  of 
way  of  defendant's  railroad  at  a  point  where 
there  was  no  public  crossing,  while  under  the  in- 
flnence  of  liquor,  sat  down  on  the  end  of  a  cross- 
tie  beside  the  track,  and  fell  asleep,  and,  while 
80  sitting,  was  struck  by  a  passing  train,  and  in- 
jured. No  negligence  was  shown  on  the  part 
of  those  in  charge  of  the  train  after  plaintiff  was 
discovered.  BSd  th.it,  in  an  action  to  recover 
damages  for  the  injury,  a  verdict  for  defendant 
was  properly  directed. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  John  Embry  against  the  lonls- 
vllle  &  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintlfT  appeals. 
Affirmed. 

Sprigg  &  Cheef,  for  appellant  W.  H.  Mar- 
riott, for  appellee. 

LANDKS,  J.  The  appellant  sought,  by  this 
action  In  the  Hardin  circuit  court,  to  recover 
from  the  appellee  damages  for  Injuries  in- 
flicted upon  him  by  being  struck  by  a  locomo- 
tive drawing  a  tast  freight  train  of  the  appel- 
lee, at  a  point  near  the  town  and  station  of 
Sonora  in  Hardin  county,  on  the  right  of  way 
of  appellee,  along  which  the  people  of  the 
neighborhood  for  many  years  had  been  in  the 
habit  of  paESing  in  going  to  and  from  the 
town.  It  was  alleged  in  the  petition  that  the 
accident  occurred  "while  the  plaintiff  was  at 
and  near  a  crossing  over  and  along  said  de- 
fendant's railroad  track,  which  crossing  was 
frequently  and  continually  used  as  a  footway 
by  the  citizens  of  the  neighborhood,  by  and 
with  the  consent  and  knowledge  of  the  de- 
fendant,"—the  agents  or  servants  of  the  de- 
fendant in  charge  of  the  train  of  cars  having 
failed  to  give  "any  warning  to  the  plaintUt," 
or  to  exercise  "ordinary  care  for  the  safety  of 
the  plaintiff";  and  that,  "through  the  gross 
and  willful  neglect  of  its  agents  and  servants 
in  charge  of  one  of  its  freight  trains,"  the 
said  train  was  run  "against  the  plaintiff,"  by 
reason  of  which  the  Injuries  complained  of 
were  inflicted.  A  demurrer  to  the  petition 
was  filed  by  the  appellee,  which  was  over- 
ruled. The  answer,  filed  simultaneously  with 
the  demurrer,  contained— First,  a  traverse; 
and,  second,  an  averment  that  the  injuries 
complained  of  were  the  result  of  contributory 
negligence  on  the  part  of  the  appellant  The 
case  was  submitted  to  a  Jury,  and,  at  the 
conclusion  of  the  testimony  introduced  by  the 
appellant,  the  court  on  the  motion  of  coun- 
sel for  appellee,  and  over  the  objections  of 
counsel  for  the  appelant.  Instructed  the  Jury 
"to  find  fur  the  defendant";  and,  the  verdict 
having  been  so  returned  by  the  Jury,  Judg- 
ment was  rendered  dismissing  the  petition  at 
the  cost  of  the  appellant,  and  this  appeal  is 
prosecuted  to  reverse  that  Judgment. 

The  only  question  to  be  decided  relates  to 
the  propriety  of  the  peremptory  instruction, 


In  pursuance  of  which  the  Jury  returned  a 
verdict  adverse  to  the  appellant  and  this 
may  well  'ue  ascertained  by  referring  to  the 
petition.  There  was  no  statement  in  the  pe- 
tition that  showed  that  the  appellant  had 
any  right  to  be  on  the  appellee's  track  or  right 
of  way,  or  that  he  was  other  than  a  tres- 
passer, when  he  was  struck  by  the  locomo- 
tive; and  it  contained  no  allegation  that  the 
agents  or  servants  of  the  appellee  who  were 
in  charge  of  the  train  saw  him  on  the  track 
before  they  "ran  said  train  against"  him,  or 
showing  that  they  owed  him  any  duty  what- 
ever in  handling  the  train  at  that  place  and 
time.  These  were  necessary  allegations,  and 
without  them  the  petition  would  not  have 
sustained  a  verdict  and  judgment  against  the 
company  in  the  action;  for  it  is  well  settled 
that  a  railroad  company,  or  an  engineer  In 
charge  of  one  of  its  trains  of  cars,  is  not  re- 
quired to  keep  a  special  lookout  for  trespass- 
ers on  its  track,  and  is  under  no  obligation  to 
act  for  the  safety  of  trespassers  until  they 
are  actually  discovered.  Railroad  Co.  v. 
Vaughon,  93  Ala.  209,  9  Soatb.  468;  Masser 
V.  BaUway  Co.,  68  Iowa,  602,  27  N.  W.  776; 
Burg  V.  Ball  way  Co.  (Towa)  57  N.  W.  6-0; 
Brown  v.  Railroad  Co.  (Ky.)  30  S.  W.  639, 
and  cases  there  cited.  It  follows  that  the 
substantial  rights  of  the  appellant  were  not 
prejudiced  by  the  peremptory  instruction. 

But,  if  the  petition  had  contained  all  of 
these  necessary  allegations,  and  If  it  had 
been  in  all  respects  sufficient,  still,  on  examin- 
ing the  testimony  hitroduced  by  the  appel- 
lant, as  reported  In  the  bill  of  exceptions,  we 
find  that  it  was  not  sufficient  to  sustain  the 
claim  of  appellant  for  damages  against  the 
appellee.  It  did  not  show  tliat  the  appellant, 
or  the  people  of  the  neighborhood  generally, 
had  acquired  any  right  whatever  from  the 
company  to  use  its  railroad  track  as  a  pass- 
way.  The  statement  in  the  petition  that  It 
had  been  so  used  for  many  years,  "with  the 
consent  and  knowledge  of  the  defendant," 
cannot  be  construed  to  Import  an  express 
consent  to  such  use,  so  as  to  have  made  it  the 
duty  of  the  appellee,  or  Its  servants  In  the 
charge  of  its  trains,  to  keep  a  special  lookout 
for  persons  on  the  track  at  that  point  But 
this  allegation  is  denied,  and,  according  to  the 
testimony,  the  use  of  the  railroad  track  or 
right  of  way  there  was  at  most  merely  per- 
missive, and  did  not  establish  a  license  for 
the  people  of  the  neighborhood  to  use  It  for 
that  purxwse,  or  for  any  other  purpose.  It 
showed  that  the  crossing  referred  to  In  the 
petition,  "at  and  near"  which  the  appellant 
alleged  he  was  when  he  was  Injured,  was  a 
private  crossing,  and  that.  Instead  of  being 
"at  and  near  it,"  he  was  no  less  than  lOu 
yards  from  it  It  further  showed  that  thu 
appellant  at  the  time  of  the  accident  was  not 
walking  on  the  track  or  right  of  way,  and 
thus  using  it  "as  a  footway,"  as  he  claimed 
the  right  to  do  under  the  alleged  consent  to 
and  knowledge  of  such  continual  use  by  the 
appellee;   but  that,  being  under  the  Influence 
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of  Intoxicating  liquor,  of  which,  according  to 
his  own  testimony,  he  had  freely  partaken, 
he  sat  down  on  the  end  of  a  cross-tie,  and 
fell  asleep,  his  elbows  resting  on  his  knees, 
his  body  leaning  forward  and  away  from  the 
track,  and  his  bead  in  his  hands,  In  which 
condition  and  position  he  was  when  the.  en- 
gine struck  him  and  knocked  him  over.  It 
was  also  shown  that  the  alarm  whistle  was 
sounded  just  before  the  accident  occurred,  at 
a  distance  varying  in  the  testimony  from  20 
steps  to  40  yards;  but  what  the  alarm  was 
given  for  the  testlm<H]y  did  not  clearly  re- 
veal. It  may  be  Inferred  that  the  engineer 
discovered  the  appellant  ahead,  and  that  the 
alarm  was  sounded  as  soon  as  he  saw  him; 
and  this  Is  probably  true,  and.  If  true.  It  is 
all  that  he  was  required  to  do  to  avoid  the 
accident.  But,  after  the  accident  occurred, 
the  train  was  stopped,  and  backed  to  where 
the  appellant  was  lying,  and  he  was  placed 
in  the  caboose,  and  taken  to  his  home,  a  short 
distance  north  of  the  station.  After  this 
was  done,  and  while  the  engineer  and  con- 
ductor were  returning  to  the  train,  a  witness 
was  permitted  to  testify,  against  the  objec- 
tions of  counsel  for  the  appellee,  that  In  a 
conversation  with  the  witness  the  engineer 
stated  that  he  saw  the  appellant  on  the  track 
ahead,  but  that  be  was  "afraid  to  ring  the 
bell  or  blow  the  whistle  for  fear  plaintiff 
would  straighten  up,  and  we  would  kill  him, 
—the  cylinder  would  hit  and  kill  him."  This 
testimony  was  not  admissible,  because  It  was 
hearsay  testimony,  and  not  a  part  of  the  res 
gestee;  but,  if  true.  It  seems  to  us  that  a  good 
reason  was  given  for  not  sounding  the  alarm. 
If  It  was  not  done,  and  it  may  be  that  to 
this  failure  the  appellant  owes  his  life.  The 
evidence  did  not  show  any  failure  of  duty  on 
the  part  of  the  Appellee's  servants  and  agents 
In  charge  of  the  train,  but  It  was  snfflciently 
clear  from  the  evidence  that  the  appellant's 
injuries  resulted  from  his  own  negligence; 
and,  the  appellant  having  failed  to  allege,  or 
to  prove,  a  state  of  case  fixing  liability  on 
the  appellee  for  the  injuries  sustained  by  him, 
It  was  proper  for  the  court  below  to  Instruct 
the  Jury  to  find  for  the  appellee.  There  be- 
ing no  error,  the  judgment  must  be  affirmed. 


MEGUIER  V.  WALSH. 

(Court  of  Appeals  of  Kentucky.     Sept.  17, 
1896.) 

Sale— Duty  or  Pckchasek  of  Pkopebtv  Cbarobo 
WITH  Lien. 
Where  a  lot  of  wool  owned  by  a  woolen-mill 
company  had  been  set  apart  for  the  payment  of 
a  note  for  money  which  certain  Btodsholders  had 
borrowed  for  the  corporation,  one  of  such  stock- 
holders, who  purchases  the  stock  of  another, 
taking  with  it  the  seller's  interest  in  the  wool  so 
Bet  apart,  most  look  to  the  property  for  the  pay- 
ment of  the  note,  and  cannot  charge  the  seller 
with  payment  of  his  proportion  of  it. 

Appeal  from  circuit  court,  Simpson  county. 

"Not  to  be  officially  reported." 

Action  by  John  Walsh  against  A.  F.  Me- 


guier.   Judgment  for  plaintiff,  and  defendant 

appeals.     Affirmed. 

Edward  W.  Hlnes  and  Geo.  C.  Harris,  for 
appellant  Thomas  H.  Hlnes  and  Ooodnight 
&  Roark,  for  appellee. 

HaZELRIGG,  J.  Appellant  and  appellee. 
with  two  others,  were  the  Incorporators  and 
managers  of  the  Franklin  Woolen-Mill  Com- 
pany, and,  needing  money  for  the  company, 
with  which  to  pay  off  Its  overdrsfts  and  buy 
wool,  executed  their  Joint  note  to  the  bank- 
ing house  of  McElwain,  Meguire  &  Co.,  for 
the  sum  of  $5,000,  the  proceeds  of  which 
were  placed  to  the  credit  of  the  company. 
The  corporate  name  was  not  used  in  the 
transaction  because  the  limit  of  indebtednesB 
allowed  under  the  charter  had  been  reached 
already.  As  Indemnity  the  signers  of  the 
note  had  some  20,000  pounds  of  wool  weigh- 
ed and  set  apart  In  the  rooms  of  the  mill. 
Shortly  thereafter  the  appellee  became  dis- 
satisfied with  the  business  or  its  manage- 
ment, and  sold  his  stock  to  the  appellant. 
To  a  suit  brought  by  appellee  on  the  note  exe- 
cuted for  this  stock,  the  appellant  pleaded 
that  he  had  paid  off  the  appellee's  share  of 
the  note  of  $5,000,  end  therefore  owed  him 
nothing.  The  latter  replied  by  saying  that. 
In  the  sale  of  his  stock  to  appellant,  he  was 
to  and  did  surrender  to  appellant  all  his  in- 
terest in  and  to  the  company's  property,  in- 
cluding the  wool  set  apart  as  aforesaid,  and 
was  to  be  released  from  all  debts  of  the  con- 
cern. Including  the  joint  note  at  the  bank. 
This  the  appellant  denied.  The  case  was 
transferred  to  the  equity  docket  without  ob- 
jection, and,  on  the  proof,  the  chancellor  sus- 
tained the  contention  of  the  api>eUee,  and 
rendered  judgment  for  the  full  amount  of  the 
note  sued  on.  This  judgment  may  be  ap- 
proved upon  either  of  two  theories.  We  may 
regard  the  legal  title  to  the  wool  as  in  the 
corporation.  A  sale  of  the  stock  in  such 
event  carried  with  It  practically  the  property 
charged  specifically  with  the  payment  of  the 
bank  debt,  and  a  purchaser  with  knowledge 
of  this  fact  must  look  to  the  property  he 
bought  to  pay  the  debt,  and  not  to  his  ven- 
dor. Or  we  may  regard  the  proof  as  suffi- 
cient to  sustain  the  specific  contract  of  re- 
lease from  this  debt  relied  on  by  the  appel- 
lee. On  this  point  the  evidence  Is  contradic- 
tory, and  we  do  not  feel  authorized  to  dis- 
turb the  finding  below.     Judgment  affirmed. 


BLANKENBAKER  v.  SNYDER, 

(Court  of  Appeals  of  Kentucky.     Sept.  18. 
1896.) 

I      Wills— Dkvirk  to  Childkks — Cosstroctiom. 
I  A   testator   who   had   been   twice   married 

'  left  several  children  by  his  first  wife  snrviTiny 

him,  and  also  children  by  his  second  wife.  In 
'  making  final  disposition  of  bis  estate,  the  will 
I  proceeds,  "I  desire  to  give  to  my  first  children 
I  nil  my  negroes,"  and,  after  making  specific  the 

devise  to  them  of  other  proi)ertr,  "I  desire  th.it 
'■  my  present  wife  and  her  children  shall  hare  lur 
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homestead,  containinf;  400  acres,  to  remain  nn- 
diTided  for  her  and  their  benefit  during  widow- 
hood." After  giTine  to  his  wife  certain  per- 
sonalty, he  farther  directs  the  balance  sold,  and 
the  proceeds  equally  divided  among  all  of  his 
children,  "without  distinction,"  and  that  "all 
my  notes  and  accounts  shall  be  collected,  and 
the  proceeds  equally  divided  between  my  chil- 
dren, without  distinction."  The  last  wife,  at 
the  time  of  her  marriage  to  the  testator,  was  a 
widow,  and  had  one  child,  who  survived  the  tes- 
tator. Held,  that  such  child  was  not  entitled  to 
shlire  with  testator's  children  by  his  last  wife 
in  the  devise  of  the  estate  made  to  them. 

Appeal  from  circuit  court,  Oldham  county. 

"Not  to  be  officially  reported." 

Suit  by  Rosa  Blaskenbaker  against  Theo- 
dore Snyder  for  the  construction  of  a  will. 
From  a  judgment  In  favor  of  defendant,  {daln- 
tiff  appeals.    Affirmed. 

Woolfolk  &  Klein  and  Joe  Clore,  for  appel- 
lant.   Abbott  &  Rutledge,  for  appi^ee. 

PRTOR,  C.  J.  This  case  is  here  for  the  con- 
Btmctlon  of  the  will  of  John  Snyder.  He  bad 
been  twice  married,  leaving  several  children 
bv  his  first  wife  surviving  him,  and  also  four 
children  by  his  last  wife.  His  last  wife  was 
a  widow,  and  had  one  child  by  her  first  hus- 
band, who  was  also  living  at  testator's  death. 
Her  name  was  Elizabeth  Wllhoite.  She  mar- 
ried, and  died  after  the  testator,  leaving  a 
daughter,  Rosa,  who  married  Blankenbaker. 
The  question  Involved  In  the  case  Is:  Was 
the  mother  of  Rosa  (Elizabeth  Wllhoite)  en- 
titled to  share  with  testator's  children  by  his 
last  wife  in  the  division  of  the  estate  made 
to  them?  The  devise  or  clause  under  which 
the  claim  is  made  is  aa  follows:  "I  desire 
that  my  present  wife  and  her  children  shall 
have  my  homestead,  containing  400  acres,  to 
remain  undivided  for  her  and  their  benefit 
during  widowhood."  If  this  was  the  only  pro- 
vision of  the  win  there  might  be  some  diffi- 
culty In  giving  the  construction  to  the  Instru- 
ment placed  upon  It  by  the  court  below.  In 
making  this  final  disposition  of  his  estate,  the 
testator  seems  to  have  designated,  first,  his 
children  by  his  first  wife,  and  proceeds,  "I 
desire  to  give  to  my  first  children  all  my 
negroes,"  and  then  proceeds  to  make  specific 
the  devise  to  them  of  other  property,  and 
says,  "I  desire  that  my  present  wife  and  her 
children  shall  have  my  homestead,  contain- 
ing 400  acres."  After  giving  to  bis  wife  cer- 
tain personalty,  he  further  directs  the  bal- 
ance sold,  and  the  proceeds  equally  divided 
among  all  of  his  children,  without  distinction. 
Again,  he  says,  "I  desire  that  all  my  notes 
and  accounts  shall  be  collected,  and  the  pro- 
ceeds equally  divided  between  my  children, 
without  distinction."  These  two  last  devises 
followed  those  by  which  the  testator  attempt- 
ed to.  and  did,  In  express  terms,  devise  to  his 
children  by  bis  first  wife  the  bulk  of  the  es- 
tate Intended  for  them,  and  the  amount  of 
the  estate  bitended  for  bis  children  by  his 
last  wife;  but  In  the  devise  to  his  children 
by  his  last  wife  he  uses  the  words  "to  my 
present  wife  and  her  children"  to  distinguish 


them  from  the  children  by  his  first  wife,  and 
never  Intended  to  make  one  not  of  bis 
blood  share  equally  in  his  estate  with  his  own 
children.  After  making  this  classification, 
showing  what  the  children  by  his  first  and 
last  wives  were  to  have,  he  then  proceeds  to 
direct,  in  two  separate  clauses  of  his  will, 
certain  personalty  sold  and  notes  collected, 
and  the  proceeds  equally  divided  between 
his  children,  without  distinction,  showing 
plainly  bis  purpose  to  distinguish  the  de- 
vises first  made  between  the  children  by  his 
first  and  second  wives,  so  as  to  leave  no  doubt 
in  regard  to  what  they  w»e  to  get,  and  then 
to  divide  the  residue  equally,  without  distinc- 
tion. In  other  words,  the  language,  "to  my 
wife  and  her  children,"  was  used  to  distin- 
guish the  children  by  his  last  wife  from 
those  by  his  first  wife.  The  appellant's  moth- 
er, therefore,  took  nothing  under  the  devise. 
Judgment  affirmed. 


LOUISVILLE  &  N.  B.  CO.  v.  WADE. 

(Court  of  Appeals  of  Kentucky.     Sept.  18, 
1896.) 

Railkoad   Companies  —  Injuky   to   Person   on 

Switch  Track— Peremptoht  Instbcction. 

While    walking    between    the    rails   of    a 

j  switch  track,  plaintiff  was  struck  by  a  timber 

j  projecting   from   e    car  of   defendant's    freight 

;  train,   wihrch   was   then  passing   over  the   main 

i  track.     In  an  action  for  the  injury,  there  was 

no  evidence  that  defendant  had  licensed  plaintifF 

I  or  the  public  generally  to  use  the  trade  as  a 

Sassway,  and  none  that  defendant  knew  of  the 
angerous  condition  of  the  timber,  or  that  plain- 
'  tiff  was  in  danger.     Bcld.  that  defendant  was 
entitled  to  a  peremptory  instruction  that  plain- 
:  tiff  could  not  recover. 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  officially  rei)orted." 

Action  by  Norman  Wade  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  per- 
si-inal  injuries.  From  a  judgment  in  fivor  of 
plaintiff,  defendant  appeals.    Reversed. 

J.  A.  Mitchell,  H.  W.  Bruce,  and  Wm.  Lind- 
say, for  appellant  Edward  W.  Hlnes  and 
B.  F.  Procter,  for  appellee. 

GUPPY,  J.  This  appeal  Is  prosecuted  by 
the  appellant  from  a  judgment  of  the  War- 
ren circuit  court  rendered  In  the  suit  of  ap- 
pellee against  appellant.  It  appears  that  ap- 
pellee, who  was  a  boy  about  14  years  old, 
was  between  the  rails  of  a  switch  In  Wood- 
burn,  Ky.;  and,  while  so  standing  or  walk- 
ing, one  of  appellant's  trains  of  freight  cars 
passed  over  appellant's  main  track,  and  a 
piece  of  timber  that  was  on  one  of  the  freight 
cars  struck  appellee  on  the  head,  and  knock- 
ed him  down,  injuring  him  to  some  extent. 
Gross  negligence  was  charged  in  the  petition. 
The  defense  was  that  appellee  was  a  tres- 
passer on  appellant's  track,  and  that  appel- 
lant was  not  aware  of  the  extension  of  the 
timber  over  or  beyond  the  car,  nor  of  appel- 
lee's being  In  danger.  Contributory  negli- 
gence was  also  pleaded.  A  trial  resulted  In 
a  verdict  and  judgment  in  appellee's  favor 
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for  $150.  Appellant's  motion  for  new  trial 
having  been  OTerruled,  It  prosecutes  this  ap- 
peal. 

It  Is  the  contention  of  appellant  that  appel- 
lee was  a  trespasser  on  its  track,  and  that  it 
liad  no  knowledge  of  the  timber  being  In  a 
condition  to  Injure  any  one;  hence,  that  the 
peremptory  instruction  asked  for  by  ap- 
pellant should  have  been  given.  Appellee 
contends  that  the  switch  was  used  as  a  road 
or  passway  by  consent  of  appellant;  there- 
fore appellee  was  not  a  trespasser.  Other 
questions  are  discussed  in  the  briefs,  but  we 
d(«m  it  unnecessary  tD  notice  them.  It  is 
not  proven  that  appellant  ttad  licensed  appel- 
lee or  the  public  generally  to  use  the  railroad 
track  in  question  as  a  road  or  passway,  nor 
will  the  facts  proven  authorize  a  presump- 
tion of  license  or  dedication.  There  was  no 
proof  introduced  to  show  appellant's  agents 
or  servants  knew  of  the  dangerous  condition 
of  the  timber,  nor  that  appellee  was  in  any 
danger.  It  results,  therefore,  that  the  court 
erred  in  refusing  the  peremptory  instractlon 
asked.  Railway  Co.  v.  Gastineau's  Adm'r, 
83  Ky.  121;  Brown's  Adm'r  v.  Railroad  Co. 
(Ky.)  30  S.  W.  639;  Hoskins  v.  Railroad  Co. 
(Ky.)  30  8.  W.  644;  McDermott  v.  Railroad 
Co.  (Ky.)  20  8.  W.  380.  The  judgment  of  the 
court  below  is  therefore  reversed,  and  cause 
remanded,  with  directions  to  set  aside  the 
verdict  and  judgment,  and  award  appellant  a 
new  trial,  and  for  proceedings  consistent 
with  this  opinion. 

WEBSTER  V.  TATTERSHALL. 

(Court  of  Apijeals  of  Kentucky.    Sept.  18, 

1896.) 

MErHASic'B  LiBN — Propertt  of  Mahkied  Womas 
— Wkittes  Cowtbact— Estopfbl. 
Under  St.  {  2479  (referring  to  the  me- 
chanic's lien  law),  which  providea  that  "the  pro- 
visions of  the  preceding  sections  shall  apply  to 
and  be  enforced  against  a  married  woman  and 
property  owned  by  her,  if  the  service  or  labor 
was  performed,  or  the  materials  furnished  un- 
der a  written  contract  signed  by  her,"  she  can- 
not be  charged,  without  a  written  contract,  by 
the  fact  that  she  acquiesced  in  the  erection  of 
a  building  on  her  jiroperty,  and  gave  directions 
about  its  construction. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Suit  by  Hiram  Tattershall  against  Sarah 
J.  Webster  and  another  to  enforce  a  me- 
chanic's lien.  From  a  judgment  in  favor  of 
plaintiff,  defendant  Sarah  J.  Webster  ap- 
peals.    Reversed. 

J.  L.  Elllston  and  Raymond  C.  Gray,  for  ap- 
pellant. Walker  C.  Hall  and  A.  C.  Ellis,  for 
appellee. 

PRYOR,  C.  J.  The  appellee  erected  upon 
the  lot  of  the  appellant  a  frame  building,  un- 
der a  written  contract  with  her  husband,  to 
which  the  wife  (appellant)  was  not  a  party. 
While  the  house  was  undergoing  completion, 
a  part  of  the  contract  price  being  due,  the 
appellee  attempted  to  assert  a  mechanic's 


lien  on  the  property,  and  by  the  judgment  of 
the  chancellor  the  property  was  ordered  sold. 

There  is  but  one  way  to  create  a  lien  of 
that  sort  on  the  realty  of  the  wife,  and  that 
Is  by  a  writing,  signed  by  her,  evidendng 
the  contract.  The  statute  aathorizing  or  cre- 
ating such  Uens  provides,  in  express  terms, 
as  follows:  "The  provisions  of  the  preced- 
ing sections  shall  apply  to  and  be  enforced 
against  a  married  woman  and  property  own- 
ed by  her,  if  the  service  or  labor  was  per- 
formed, or  the  materials  furnished  under  a 
written  contract  signed  by  her."  St.  Ky. 
I  2479.  No  equitable  lien  exists  against  the 
property  of  a  married  woman,  and  It  can 
only  be  created  in  the  manner  pointed  out  by 
the  statute.  The  mechanic  undertaking  the 
work  must  examine  the  title,  and  particu- 
larly in  a  case  where  it  is  a  matter  of  recora 
in  the  county  where  the  property  Improved 
is  situated.  The  chancellor  below  adjudged 
the  property  sold  under  the  doctrine  of  estop- 
pel, the  proof  conducing  to  show  on  the  part 
of  the  appellee  that  the  wife  represented  the 
title  as  in  her  husband,  and  not  in  herself. 
The  testimony  on  this  point  is  meager,  and 
rather  tends  to  show  that  it  was  the  hus- 
band's representation  the  appellee  was  rely- 
ing upon.  It  is  true,  the  wife  gave  direc- 
tions about  the  construction  of  the  building, 
and  tried  to  raise  money  to  pay  the  appel- 
lee. Still,  this  did  not  make  her  proi)erty 
bound  for  the  debt,  in  the  face  of  a  statute 
designating  In  express  terms  the  manner  in 
which  the  estate  of  the  feme  could  be  held 
bound.  When  looking  to  the  testimony  of 
the  wife,  and  those  Introduced  in  her  behalf, 
it  appears  that  appellee  knew  of  the  title,  and 
that  she  was  opposed  to  making  the  expend- 
iture; and,  if  the  wife's  estate  can  be  made 
liable  under  the  facts  of  this  case,  it  is  a  vir- 
tual repeal  of  the  statute,  the  wife's  acqui- 
escence merely  making  her  liable  for  the 
debt. 

While  the  doctrine  of  estoppel  might  be 
held  to  apply,  as  to  a  married  woman,  where 
fraud  is  practiced  by  her,  or  the  party  mis- 
led into  making  a  contract  for  her  benefit  up- 
on a  representation  she  knew  to  be  false,  the 
facts  of  this  case  do  not  come  within  this 
rule.  Phil.  Mech.  Liens,  I  106.  "When  a 
statute  designates  the  particular  mode  in 
which  the  lien  may  be  created,  the  direction 
defines  and  limits  the  rights  of  mechanics 
against  the  property  of  married  women. 
•  •  •  as  where  the  law  requires  the  con- 
sent of  the  owner  for  the  erection  of  tho 
building  to  be  in  writing.  The  land  of  a  mar- 
ried woman  is  not  liable  under  a  contract 
made  by  her  husband,  even  If  she,  during 
the  erection  of  the  building  thereon,  acqui- 
esces in  its  erection,  and  gives  directions  in 
relation  thereto."  The  chancellor  is  power- 
less  to  afford  the  relief,  whatever  may  be  the 
hardship  of  the  particular  case.  It  is  the 
statute  that  gives  the  lien,  and  to  follow  it 
obviates  the  necessity  of  resorting  to  the 
facts  of  each  case,  and  the  pecuniary  condl- 
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tion  of  the  parties,  bo  as  to  create  an  equity 
tbat  would  compensate  tbe  mechanic  for  his 
labor.  To  what  extent  the  chancellor  might 
authorize  the  removal  of  the  building,  when 
erected  upon  a  mistake  of  fact,  is  not  a  ques- 
tion before  us.  The  judgment  is  reversed, 
with  directions  to  dismiss  the  petition,  as  to 
the  wife. 


DOSS  et  al.  v    KINCHBLOE'S  ADM'R. 


(Court  of  Appeals  of  Kentucky. 
1896.) 


Sept.  19, 


Balk  bt  Admikistkatok— Adtbkse  Claim  to  Db- 
CBDBVT's  JjANDS— Bvidekck— Estoppbl. 

That  one  lived  in  the  vicinity  for  10  years 
after  suit  was  brought  to  subject  certain  lands 
to  the  payment  of  a  decedent's  debts,  and  knew 
of  a  mortgage  thereon,  but  never  appeared,  or 
in  any  way  clnin^ed  the  land,  though  it  was  in 
the  possessioE  ot  others,  who  were  using  it  aa 
their  own,  is  a  circumstance  tending  to  show 
that  whatever  duim  he  had  against  the  land 
was  satisfied  in  the  decedent's  lifetime. 

Appeal  from  circuit  court,  Muhlenberg 
county. 

"Not  to  be  officially  reported." 

Suit  by  Ij.  W.  Kincheloe's  administrator 
against  George  W.  Doss  and  others  to  settle 
his  Intestate's  estate.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

Jonson  &  Wickllffe,  for  appellants.  Ed- 
ward W.  Hlnes,  for  appellee. 

HAZELRIGG.  J.  In  1S76  Kincheloe's  ad- 
nohilstrator  brought  this  suit  to  settle  the  es- 
tate of  his  Intestate,  and  sought  to  sell  cer- 
tain real  estate  for  the  purpose  of  paying 
debts.  He  described  the  real  property  owned 
by  the  decedent,  and  alleged  that  James  P. 
Mclnttre,  who  was  made  a  defendant,  was 
setting  up  some  claim  to  certain  portions  of 
It,  and  asked  that  he  be  compelled  to  answer 
and  set  up  his  claim,  if  any  he  had.  Process 
issued  against  him,  and,  while  th^re  Is  no  re- 
turn showing  service  on  him,  a  Judgment 
subsequently  rendered  recites  that  the  parties 
were  all  duly  summoned.  Another  defendant 
to  this  suit  was  the  present  appellee,  E.  L. 
Hlnes,  who  was  a  creditor  of  the  estate,  and 
who  held  a  mortgage,  assigned  to  him  by  one 
Cox,  on  the  land  which  Mclntire  was  aUeged 
to  be  claiming.  Hincs  appeared,  and  after 
proper  reference  of  the  case  to  the  coiuuils- 
sioner,  and  adjustment  of  the  amount  of  the 
various  debts,  this  mortgaged  land  was  Anally 
sold,  by  order  of  the  chancellor,  in  liSM,  aud 
Hines  became  the  purchaser.  Pending  the 
motion  to  confirm  the  sale,  the  appellant  Dors 
appear^  in  the  cose,  and,  by  his  pleadings, 
alleged  that  he  was  the  owner  of  the  land  by 
purchase  from  Mclntire  in  1S84;  that  the  lat- 
ter foinnerly  held  a  mortgage  on  it,  suit  to 
foreclose  which  had  been  brought  in  1868, 
and  Judgment  of  sale  had  been  rendered 
shortly  thereafter;  that  at  the  sale  Mclntire 
had  become  the  purchaser,  but  had  obtained 
BO  deed  therefor  until  after  Kincheloe's  death,  > 


in  1874.  Hlnes  answered  that  this  deed  had 
been  obtained  without  notice  to  the  heirs  of 
Kincheloe.  and  that  the  Mclntire  debt  liad 
been  fully  paid  by  Kincheloe  in  his  lifetime, 
and,  moreover,  that  in  1874,  before  he  loaned 
the  money  to  Kincheloe  and  obtained  the 
mortgage  to  secure  it,  hearing  of  Mclntire's 
claim,  he  sought  him,  for  the  purpose  of  learn- 
ing the  extent  of  his  interest,  and  was  in- 
formed by  Mclntire  that  he  no  longer  had 
any  claim  against  the  land.  Upon  these 
issues  there  was  no  proof  taken,  save  on  be- 
half of  Hlnes;  and  it  abundantly  sustains 
his  averments,  both  as  to  payment,  and  the 
facts  showing  an  estoppel.  Other  circum- 
stances conflrm  this  positive  proof.  While 
Mclntire  lived  in  the  vicinity  for  some  10 
years  after  suit  was  brought  to  subject  the 
land  to  pay  debts,  and  knew  of  the  Hines 
mortgage  thereon,  he  never  appeared,  or  in 
any.  way  claimed  the  land,  although  it  was 
in  possession  of  others,  who  were  using  it  aa 
their  own.  We  think  the  chancellor's  csn- 
clusions  were  correct,  and  the  Judgment  is 
affirmed. 


KELLEY  V.  YANDELL, 

(C!onrt  of  Appeals  of  Kentucky.     Sept.  22, 
1896.) 

PlEADIXO— SUFPICIENCT  OF  PSTITIOS— AOTIOH  TO 
Dkci.are  Moktoaoe  Pkefeuentiau 

1.  A  petition  seeking  to  have  a  mortgage  de- 
clared preferential,  and  to  operate  as  an  assign- 
ment by  the  mortgagor  for  the  benefit  of  cred- 
itors, which  alleges  that  such  mortgage  purports 
to  have  been  executed  to  secure  a  loan  made  by 
the  mortgageE  at  the  time,  but  that  plaintiff  has 
no  knowledge  or  information  as  to  whether  or 
not  such  loan  was  in  fact  made,  but  denies  that 
it  was,  is  insufficient  to  state  a  cause  of  action. 

2.  The  provision  of  St.  §  1910,  that  an 
illegal  preference  by  a  debtor  shall  not  vitiate 
any  mortgage  made  in  good  faith  to  secure  a  lia- 
bility created  simultaneously  therewith,  if  re- 
corded within  30  days  after  execution,  applies 
only  to  mortgages  made  on  property  which  has 
lieen  preferentially  conveyed;  and  a  failure  to 
file  a  mortage  for  record  within  30  days  does 
not  affect  its  validity,  when  attacked  as  being 
preferential. 

Appeal  from  circnit  court,  Washington 
county. 

"Not  to  be  ofBciaUy  reported." 

Action  by  J.  W.  Kelley  against  D.  W.  Tan- 
dell.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

W.  C.  McChord,  for  appellant.  Clements  & 
Thumian,  for  appellee. 

DU  RELLE,  J.  This  case  comes  up  on  de- 
murrer to  appellant's  petition,  seeking  to 
have  a  mortgage  by  Grundy  and  wife  to  ap- 
pellee declared  preferential,  and  adjudgud  to 
operate  as  an  assignment  of  all  Grundy's 
property  for  the  benefit  of  his  creditors.  The 
only  question  necessary  to  the  decision  of 
this  case  is  whether  the  petition  is  sufficient 
Appellant  was  a  Judgment  creditor  of  Grun- 
dy, and  had  an  execution  levy  upon  the  lots 
of  land  covered  by  the  mortgage  which  is 
sought  to  be  declared  preferential.    The  pe- 
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tition  contains  no  direct  averment  or  charge 
tbat  the  mortgage  was  executed  to  secure  a 
pre-existing  debt,  or  that  It  was  fraudulent. 
The  averment  upon  that  subject  Is  as  fol- 
lows: "Plaintiff  says,  by  the  terms  of  said 
mortgage  It  purports  to  be  executed  to  de- 
fendant Yandell  to  *  *  *  him  the  sum  of 
flfteen  hundred  dollars,  which,  said  Yandell, 
simultaneous  with  the  execution  of  said 
mortgage,  loaned  the  said  defendants  Thom- 
as  S.  and  Maggie  B.  Grundy.  As  to  whether 
or  not  defendant  Yandell  at  that  time,  or  at 
any  other  thne,  loaned  said  defendants,  or  ei- 
ther of  them,  the  sum  of  fifteep  hundred  dol- 
lars, or  any  other  sum,  plaintiff  has  no  knowl- 
edge, or  information  sufiiclent  to  form  a  be- 
lief. PlaintlfF  denies  that  defendant  did  loan 
said  money  on  that  or  any  other  time."  This 
would  be  a  sutQclent  denial  of  an  averment 
by  the  other  party  (Civ.  Code,  §  113),  but  It 
is  not,  In  our  Judgment,  a  sufficient  charge 
that  the  loan  to  Grundy  was  not  made  sim- 
ultaneously with  the  execution  of  the  mort- 
gage. In  order  to  bring  the  case  within  the 
statute  as  to  preferential  conveyances,  all 
the  necessary  averments  should  be  definitely 
and  distinctly  made;  and  this  is  not  done 
by  a  denial  of  knowledge,  or  information 
sufficient  to  form  a  belief,  in  a  petition  seek- 
ing affirmative  relief.  The  fact  that  the 
mortgage  in  question  was  not  recorded  for 
some  considerable  time  after  its  execntion 
cannot  affect  the  decision  of  this  case,  for 
this  court  distinctly  held  In  Meier  v.  Flins- 
bach,  85  Ky.  146,  24  S.  W.  235.  that  the  pro- 
viso of  the  statute  as  to  recording  the  mort- 
gage within  30  days  from  its  execution  (St 
Ky.  $  1910)  applies  only  in  cases  where  there 
has  been  an  antecedent  preferential  convey- 
ance.  Judgment  affirmed. 


STONE,  Auditor,   t.  PPLANZ,   Sheriff. 

(Court  of  Appeals  of  Kentucky.     Sept.  22, 
1896.) 

Jailers  —  Countiks  with   73,000   Population  — 

FeK»— MONTBLT  STATBMBST  TO  AVDITOK — 
Sl'l'Pl.lES    FOR   Cot'XTV    OFPICEKS. 

1.  Under  St.  i  356,  a  cotinty  jailer  ia  allowed 
two  dollars  frr  each  day's  attendance  on  the  cir- 
cuit court,  and,  for  furnishing  fuel,  light,  and 
water  to  the  circuit  court,  not  to  exceed  two 
dollars  a  day.  By  section  1730,  he  is  allowed 
like  fees  in  connection  with  the  coanty  and  quar- 
terly courts,  in  addition  to  his  reKular  fees  for 
the  care  of  brisooers.  lu  counties  having  a  pop- 
ulation of  70,000,  section  1773  requires  that  on 
the  first  day  of  each  month  the  jailer  shall  make 
an  itemized  statement,  showing,  among  other 
things,  the  amount  received  the  preceding  month 
by  him  as  fees  in  his  official  capacity,  and  wheth- 
er due  or  paid  to  him,  and  at  the  same  time  pay 
the  amount  received  to  the  state  auditor,  add, 
that  he  was  bound  to  include  in  such  statement 
the  fees  due  or  paid  to  him  under  sections  356 
and  1730. 

2.  St.  8  1774,  provides  that,  on  receipt  of  such 
statement,  the  auditor  shall  draw  his  warrant 
on  the  treasurer  for  an  amount  not  exceeding  76 
per  cent,  of  the  amount  of  the  fees  and  compen- 
sation due  to  or  paid  to  the  jailer  for  services 
rendered  the  preceding  month.  Hdd,  that  the 
commonwealth  is  entitled  to  retain  25  per  cent. 


of  the  items  reported  by  the  jailer  onder  sec- 
tions 356  and  I'^O. 

3.  The  jailer  is  not  authorized  by  virtue  «f 
St.  iS  356,  1730.  to  furnish  fnel,  light,  ana  wa- 
ter to  any  county  or  other  officer. 

Appeal  from  Jefferson  law  and  equity 
court. 

"To  be  officially  reported." 

Agreed  case  between  Sam  H.  Stone,  audi- 
tor of  public  accounts,  and  J.  B.  Pflans,  ab/N- 
Iff.  Prom  a  judgment  In  favor  of  the  sher- 
iff, the  auditor  appeals.    Reversed. 

W.  S.  Taylor,  for  appellant.  Carroll  &  Ha- 
gan,  for  appellee. 

LEWIS,  J.  This  appeal  is  by  S.  H.  Stone, 
auditor  of  public  accounts,  from  a  judgment 
of  the  Jefferson  circuit  court  rendered  in  an 
agreed  case;  the  controversy  being  In  regard 
to  certain  rights  and  duties  of  the  jailer  of 
tliat  county.  Section  1772,  St  Ky.,  relating 
to  counties  having  a  population  of  75,000  or 
over  (Jefferson  being  such),  ia  as  follows: 
"The  jailer  shall  receive  an  annual  salary 
of  five  thousand  dollars;  and  the  uomber  of 
his  deputies,'  guards  and  tumkeya,  and  tiie 
salaries  allowed  to  each,  shall  be  fixed  by  tlie 
judge  of  the  county  court  the  mayor  of  the 
city  where  the  jail  Is  located,  and  the  judge 
of  the  criminal  division  of  the  circuit  ooait: 
but  the  annual  salary  of  the  chief  depaty 
shall  not  exceed  eighteen  hundred  dcrflars,  nor 
shall  the  annual  salary  of  each  of  the  other 
deputies,  guards  or  turnkeys  exceed  twelve 
hundred  dollars,"  etc.  Section  1773  provides: 
"The  jailer  shall  on  the  first  day  of  eaiA 
month  make  out  an  itemized  statement,  sub- 
dcribed  and  sworn  to  by  him,  showing  the 
expenses  of  his.  office,  exclusive  of  salaries, 
and  the  amount  of  such  expenses,  as  well  as 
the  amount  received  the  preceding  month  by 
such  jailer  as  fees,  or  due  to  him  for  all 
services  rendered  by  blm  In  his  official  capac- 
ity, and  whether  due  or  paid  to  him  by  the 
state  or  city  or  county  or  United  States  gov- 
ernment, and  shall  at  the  same  time  pay  to 
the  auditor  the  amount  so  received,"  etc. 
Section  1774  provides:  "Upon  the  receipt  of 
such  statement  the  auditor  shall  draw  his 
warrant  upon  the  treasurer  for  an  amount 
not  exceeding  seventy-five  per  cent  of  the 
amount  of  the  fees  or  compensation  due  to  or 
paid  to  the  jailer  for  services  rendered  the 
preceding  month.  If  the  amount  so  paid  Is 
not  sufficient  to  pay  the  salaries  and  expenses 
of  the  office  for  the  month,  the  deficit  may 
be  made  up  out  of  the  amount  paid  In  any 
succeeding  month;  but  in  no  event  shall  the 
amount  paid  exceed  seventy-five  per  cent  of 
the  amount  paid  into  the  treasury  by  the 
jailer,  or  credited  to  him  by  the  andltor,** 
etc.  In  addition  to  proper  and  fixed  fees 
for  imprisoning,  keeping,  dieting,  and  re- 
leasing prisoners,  each  jailer  is,  by  section 
1730,  allowed  for  attending  county  and  quar- 
terly courts,  to  be  paid  out  of  the  county 
levy,  per  day,  not  exceeding  two  dollars;  for 
furnishing    fuel   and    light    to   coanty    and 
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qnarterly  courts,  a  reasonable  compensation 
not  exceeding  two  dollars  per  6aj,  to  be  paid 
«at  of  tlie  county  levy.  He  Is  also,  by  sec- 
'^tion  356,  allowed,  for  each  day's  attendance 
apon  the  circuit  court,  two  dollars;  and,  for 
famishing  fuel,  light,  and  water  to  the  cir- 
«uit  court,  not  exceeding  two  dollars  per  day. 
And  the  principal  question  in  this  case  sub- 
mitted to  and  determined  by  the  court  below 
is  whether  the  amount  received  by  the  Jailer 
of  Jefterson  county  under  sections  1730  and 
356  should  be  Included  in  each  monthly  re- 
port he  Is  required  by  section  1773  to  malce, 
and  whether  the  commonwealth  of  Ken- 
tuclty  is  entitled.  In  rlrtue  of  section  1774,  to 
retain  25  per  cent,  thereof. 

Section  1773,  in  plain  and  unqualified 
terms,  requires  the  Jailer  of  a  county  having  a 
popnlaticm  of  75,000  or  over  to  make  out  on 
the  first  day  of  each  month  an  itemized  state- 
ment showing  the  amount  received  by  him 
the  preceding  month  as  fees  or  compensation, 
■or  due  to  him  for  all  services  rendered  by 
him  in  his  official  capacity,  whether  due 
•or  paid  by  the  state,  city,  county,  or  United 
States  government,  and  at  the  same  time  pay 
into  the  treasury  the  amount  so  received. 
And,  In  pursuance  of  the  manifest  policy  of 
law,  the  auditor,  or,  by  his  direction,  the 
Jailer  for  him,  is  required  by  section  1775 
to  speedily  collect  the  amount  found  to  be 
■due  by  each  monthly  statement  from  the 
-county,  city,  or  United  States  govemmoit, 
as  the  case  may  be,  and  give  to  the  Jailer 
«redit  by  the  amount  so  collected  and  paid 
into  the  treasury,  as  well  as  by  the  amount 
-due  from  the  state,  which  latter  amount  shall 
be  considered  as  paid  to  the  auditor  by  the 
JaUer. 

As  the  services  required  by  sections  356 
and  1730  are,  in  the  meaning  of  section  1773, 
unquestionably  official  services,  and  compen- 
sation therefor  Is  fixed  and  provided  for  by 
«tatute.  It  would.  In  our  opinion,  be  very  dlfll- 
-cult  to  make  plainer  the  intention  of  the  leg- 
islature that  the  Jailer  shall  account  for,  re- 
port, and  pay  amount  thereof  Into  the  treasury 
than  Is  done  by  the  language  of  section  1773. 
Any  other  construction  of  that  section  would 
T)e  contrary  to  section  106  of  the  constitu- 
tion, which  requires  Jailers  and  other  officers 
in  counties  having  a  population  of  75,000  or 
more  to  be  paid  out  of  the  state  treasury 
by  salary  to  be  fixed  by  law,  but  not  to  ex- 
■ceed  75  per  centum  of  the  fees  collected  by 
them  respectively,  and  paid  into  the  treas- 
ury. Besides,  to  permit  the  Jailer  in  such 
-case  as  this  to  appropriate  wholly  the  fees 
and  compensation  received  for  services  ren- 
dered under  sections  356  and  1730  would 
enable  him  to  evade  section  246  of  the 
constitution,  which  provides  that  no  public 
officer,  except  the  governor,  shall  receive 
more  that  $5,000  per  annum  as  compensa- 
tion for  official  services,  independent  of  the 
-compensation  of  legally  authorized  deputies 
and  assistants.  We  do  not  see  how  the  stat- 
ute, as  we  construe  It,  does  injustice  to  such 


eounly,  inasmuch  as  it  is  not  required  to 
bear  any  greater  or  other  burden  than  coun- 
ties having  less  population  than  75,000.  If 
such  be  the  proper  construction  of  section 
1773,  it  seems  to  us  to  necessarily  follow 
that  the  commonwealth  is  entitled,  under 
section  1774,  to  retain  25  per  cent,  of  the 
fees  and  compensation  so  paid  Into  the  treas- 
ury by  the  Jailer. 

.Another  question  submitted  and  determin- 
ed is  whether  the  Jailer  is  authorized  by 
sections  356  and  1730  to  furnish  fuel,  light, 
water,  etc.,  to  the  various  officers  of  Jeffer- 
son county  who  are  now  appellees.  In  our 
opinion,  neither  of  those  sections,  nor  any 
other  statute,  authorizes,  in  terms  or  by 
any  reasonable  implication,  the  Jailer  to  ren- 
der such  service  to  any  county  or  other  offi- 
cer. The  Judgme.it  of  the  lower  court  is 
therefore  reversed,  and  case  remanded,  for 
proceedings  consistent  with  this  opinion. 
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ORK  &  LINDSLBT  SHOE  CO.  ▼. 
THOMPSON. 

(Court  of  Civil  Appeals  of  Texas.     March  12, 
1896.) 

COKPOBATIOKS— InSOLTBNCT— PkEFEKE.NCES  —  DIS- 
TRIBUTION OF  Assets. 

Appeal  from  district  court.  Rusk  county;  W. 
J.  Graham,  Judge. 

Action  by  the  Orr  &  Undsley  Shoe  Company 
against  the  Farmers'  Alliance  Co-operative  As- 
sociation and  R.  H.  Thompson,  gamlsliee. 
From  the  Judgment,  plaintiff  appealed.  Re- 
versed. 

J.  H.  Turner  and  W.  C.  Buford,  for  appel- 
lant.   John  R.  Arnold,  for  appellee. 

GARRETT,  0.  J.  On  the  8th  day  of  Janu- 
ary, 1891,  the  Farmers'  Alliance  Co-operative 
Association  of  Rusk  county,  Tex.,  being  In- 
solvent, by  Its  manAger,  W.  H.  H.  Hays,  exe- 
cuted a  deed  of  trust  by  which  it  undertook 
to  convey  to  the  appellee,  R.  H.  Thompson,  a 
stock  of  goods  for  the  benefit  of  its  creditors 
with  preferences.  The  Orr  &  Llndsley  Shoe 
Company  Instituted  a  suit.  No.  4,750  In  the 
district  court  of  Rusk  county,  against  the  said 
association,  for  debt,  to  the  January  term,  1881. 
Hays,  the  manager  of  said  corporation,  ac- 
cepted service  during  term  time,  and  Judgment 
was  rendered  in  favor  of  appellant  against  the 
association  on  January  17,  1891,  for  the  sum  of 
$2,773.10.  Appellant  sued  out  an  execution  on 
said  Judgment  January  27,  1891,  and  liad  it 
levied  on  the  goods  In  the  hands  of  appellee, 
who  Immediately  made  claim  thereto,  and  filed 
his  oath  and  bond  for  the  purpose.  After- 
wards, at  the  same  term  of  court,  the  Judgment 
was  set  aside  for  want  of  service  upon  the  de- 
fendant. On  February  7,  1891,  the  appellant's 
attorney,  W.  C.  Buford,  made  an  affidavit  and 
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filed  a  bond  for  garnlahment  In  said  cause  No. 
4,750  against  the  appellee  and  Hays,  and  a  writ 
of  gamlsbment  was  issued  on  the  same  day, 
and  serred  on  them  on  February  9, 1891.  Hays 
was  discharged  upon  his  answer.  The  appel- 
lee answered  on  July  6,  1891,  and  excepted  to 
the  writ  that  It  had  been  issued  without  any 
affldavit,  application,  or  legal  bond;  and,  fur- 
ther, that  he  was  not  indebted,  etc.,  except  that, 
on  January  8,  1891,  the  Rusk  County  Farmers' 
Alliance  Co-opeiative  Association  had  by  a 
conveyance  In  writing  delivered  to  him,  in  trust 
to  pay  certain  debts  of  the  association  out  of 
the  proceeds  thereof,  a  stock  of  goods,  wares, 
and  mercliandise,  a  list  of  which  he  attached 
to  the  answer;  that  said  stock  of  goods  was 
taken  out  of  his  possession  on  January  27, 1891. 
by  the  sheriff  of  Rusk  county,  acting  under 
process  issued  out  of  the  district  court  of  said 
county,  but  had  afterwards  been  redelivered  to 
him  and  sold  by  him  for  the  sum  of  (3,000,  and 
the  proceeds  applied  to  the  dlscliarge  of  the 
debts  of  the  association  as  specified  in  the  con- 
veyance to  him.  The  goods  were  in  his  pos- 
session when  he  was  served  with  the  writ  of 
garnishment.  On  July  5, 1S94,  by  consent  of  par- 
ties, the  claim  case  and  the  proceedhig  In  gar- 
nishment were  by  an  order  of  court  consolidat- 
ed. Appellant  filed  an  amended  tender  of  is 
sues  la  the  consolidated  case,  that  the  associa- 
tion, at  the  time  the  mortgage  was  executed  by 
it,  was  wholly  Insolvent,  and  unable  to  pay 
its  debts,  and,  knowing  Its  inability  to  do  so, 
had  conveyed  an  of  its  available  property  to 
said  Thompson,  the  same  now  claimed  by  him. 
In  order  to  prefer  certain  of  Its  creditors,  and 
that  said  mortgage  was  void;  tliat  said  Thomp- 
son had  no  claim  against  the  association,  and 
K-presented  none  of  the  creditta^  thereof;  that 
on  February  7,  1881,  appellant  had  sued  out  a 
writ  of  garnishment  against  the  appellee,  which 
was  served  on  him  on  February  9,  1891,  while 
he  was  still  in  possession  of  said  goods;  and 
that  it  had  a  valid  judgment,  etc.  Appellee  re- 
plied that  the  execution  was  void;  that  he  was 
in  possession  of  the  goods,  claiming  same  by  a 
transfer  from  the  owner  thereof;  that  the  goods 
were  worth  not  over  $3A)00;  that  appellant 
would  not  be  entitled  to  more  than  a  pro  rata 
distribution  of  the  proceeds.  He  set  out  costs, 
expenses,  and  attorney's  fee,  and  asked  an  al- 
lowance therefor.  He  also  entered  a  general 
denial.  The  case  was  tried  without  a  Jury. 
The  court  held  that  the  deed  of  trust  was  void, 
but  that  the  appellant  was  entitled  to  recover 
of  the  garnishee  only  such  proportion  of  the 
fund  in  bis  hands  as  its  debt  bore  to  the  en- 
tire indebtedness,  and  the  fund  was  found  to 
l>e  $2,152.25  after  deducting  expenses,  attor- 
ney's fee,  etc.,  making  the  sum  for  which  judg- 
ment was  rendered  $004.81.  The  court  also 
held  that  the  execution  by  virtue  of  which  the 
goods  had  been  levied  on  was  void,  and  that 
the  proceedings  in  the  claim  case  were  with- 
out foundation,  and  adjudged  the  costs  of  that 
proceeding  against  the  appellant 

It  appeared  from  the  findings  of  the  court 
that  the  association,  which  conveyed  its  stock 


of  goods,  wares,  and  merchandise  to  the  ap- 
pellee, was  formed  by  seven  cittzens  uf  Ruab 
county,  who  subscribed  and  filed  with  the  sec- 
retary of  state  on  October  22,  18S7,  a  charter 
to  Incorporate  themsiilves  as  the  Farmers'  Al- 
liance Co-operative  Association.  The  charter 
was  acknowledged  by  six  of  the  subscribers. 
The  association  was  formed  for  the  purpase  of 
purchasing  and  seilkig  agricultural  and  farui 
products,  goods,  wares,  and  merchandise  in 
Rusk  county,  Tex.,  and  commenced  and  car- 
ried on  business  until  January  8,  1891,  wben 
it  became  insolvent  and  made  the  mortgage  to 
appellee.  The  mortgage  was  signed  by  ''W. 
H.  H.  Hays,  Business  Manager  and  Agent  of 
the  Rusk  County  Farmers'  Alliance  Co-opera- 
tive Association,"  of  whkdi  be  was  manager,  as 
shown  by  the  signature.  Appdlee  is  estopped 
to  deny  the  validity  of  the  inowporation  of  the 
association.  He  accepted  the  conveyance  from 
it,  and  claimed  and  was  in  possession  of  tbe 
goods  under  the  conveyance  when  the  execution 
was  levied  and  when  the  writ  of  garnishment 
was  served  upon  him.  It  is  clear,  alao,  that 
the  name  recited  in  the  mortgage  Is  only  a  mis- 
nomer. Since  the  mortgage  would  be  void,  be- 
cause an  insolvent  corporation  cannot  prefer 
its  creditors,  it  is  immaterial  whether  Hays 
luid  authority  to  execute  It  or  not.  It  would 
bo  no  defense  in  either  event  As  an  attempt 
by  an  insolvent  corporation  to  prefer  Its  cred- 
itors, the  mortgage  was  void,  and  the  goods  In 
the  bands  of  the  appellee  were  subject  to 
process  in  favor  of  diligent  creditors,  and  to 
be  applied  to  their  debts.  They  were  not  held 
by  the  garnishee  subject  to  pro  rata  distribn- 
tion  among  all  the  creditors,  and  the  comt 
erred  in  so  holding.  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  ManuTg  Co.,  86  Tex.  149, 
24  S.  W.  16;  Dry  Goods  Co.  v.  Wettermark 
(Tex.  Civ.  App.)  30  S.  W.  605.  As  the  Jodg- 
ment  upon  which  the  racecution  issued  was  aft- 
erwards set  aside  by  the  court,  the  right  of 
the  appellant  to  recover  in  the  claim  case,  and 
to  have  Judgment  against  tbe  sureties  on  the 
appellee's  bond  as  claimant,  fell  with  it,  and 
the  costs  of  the  proceedings  in  the  claim  case 
I  were  also  properly  adjudged  against  the  appel- 
i  lant  It  will  not  be  necessary  to  consider  other 
I  points  made  by  appellee  against  the  validity  of 
I  the  execution,  and  tbe  appellant's  right  to  have 
I  Judgment  by  reason  of  tbe  levy  thereof. 
I  Appellee  has  questioned  the  validity  of  the 
ganilshmeut  proceedings  by  exceptions  made 
in  the  court  below  and  cross  assignments  of 
error  in  this  court  The  writ  of  garnishment 
appears  to  have  been  Issued  upon  an  affidavit 
made  by  W.  C.  Buford  as  attorney  for  the 
nitiipllant.  It  gives  the  style  and  number  of 
the  suit  for  debt  by  the  appellant  against  the 
aBBOc-iation,  and  contains  all  the  requlsltea  of 
an  affidavit  for  garnishment  in  a  pending 
suit  Rev.  St  1879,  art  183,  {  2;  Id.  art  185. 
It  was  not  necessary  to  bring  up  the  petition 
in  the  transcript  as  the  affidavit  la  complete 
without  it.  No  formal  and  separate  applica- 
tion for  a  writ  of  garnishment  Is  necessary. 
If  the  affidavit  Is  complete,  and  contains  the 
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requisites  for  an  application  under  article  185 
above,  it  la  not  neceBsary  to  ask  In  so  many 
words  that  the  writ  issue.  It  does  not  ap- 
pear afflrmatively  from  the  record  that  the 
Judgment  rendered  without  service  on  Janu- 
ary 17th  bad  been  set  aside  by  the  court  be- 
fore the  affidavit  for  garnishment  was  flled, 
but  it  appears  from  the  affidavit  and  bond 
that  the  proceeding  was  under  the  second 
subdivision  of  article  183  for  garnishment 
per.ding  suit  The  failure  to  show  that  the 
Judgmeut  had  been  set  aside  does  not  affect 
the  validity  of  the  garnishment  proceeding. 
The  statement  in  the  affidavit,  that  "they" 
have  reason  to  believe  "that  Hays  and 
Thompson  had  property  and  effects  in  their 
possession  belonging  to  the  defendant,"  is  in 
strict  compliance  with  the  statute,  which  re- 
quires that  the  affidavit  shall  state  that  plaln- 
tUf  shall  so  believe,  and  the  failure  of  4he  at- 
torney to  state  bis  i)ersonal  belief  In  this  re- 
spect did  not  vitiate  the  writ.  The  use  of 
th'^  word  "they,"  while  perhaps  not  strictly 
correct  in  a  grammatical  sense,  leaves  no 
doubt  that  the  plaintiff  In  the  suit  Is  referred 
to.  The  statement  that  the  "garnishment  Is 
not  sued  out  to  injure  either  the  defendant  or 
the  garnishees"  is  sufficient  to  negative  the 
Irtent  to  injure  either  of  the  two  garnishees 
uaifted  in  the  affidavit.  Appellant's  bond  for 
garnishment  recites  "that  we,  the'  Orr  & 
I^iiidi^ley  Shoe  Company,"  etc.,  "are  held  and 
firmly  bound,"  etc.,  "conditioned  tliat  if  the 
said  Orr  &  LIndsley  Sho  Company,  plaintiff, 
sliall  prosecute  their  suit  to  effect,"  etc.  It 
is  objected  tliat  the  omission  of  the  letter  "e" 
in  "Shoe,"  in  the  name  of  plaintiff  in  the  con- 
di  ion  of  the  bond,  renders  'he  bond  void. 
The  objection  is  not  well  taken.  Without 
further  reference  to  objections  against  the 
validity  of  the  garnishment  proceedings,  we 
are  or  the  opinion  that  they  were  in  all  re- 
spects valid  and  required  the  appellee  to  an- 
swer. 

After  the  objections  to  the  writ,  the  gar- 
nishee showed  by  his  answer  that  at  the  time 
he  was  served  with  the  writ  he  was  In  pos- 
session of  goods,  wares,  and  merchandise  l>e- 
loLglng  to  the  defendant  of  the  reasonable 
value  of  13,000,  which  made  a  contest  there- 
of unnecessary,  even  If  the  amended  tendi^r 
of  issues  in  the  consolidated  case  should  not 
be  considered  a  contest.  He,  however,  be- 
came a  litigant,  and  contested  every  Inch  of 
gror.nd  in  the  way  of  appellant's  recovery. 
He  sold  the  goods,  and  paid  the  proceeds,  less 
sums  retained  by  him  for  expenses,  to  other 
IiersoEs,  who  had  no  legal  right  thereto.  He 
thus  clearly  made  himself  responsible  for  the 
costs.  Carlisle  v.  Sommer,  61  Tex.  1554.  It 
was  not  necessary  for  the  appellant  to  put  its 
Judgment  in  evidence  to  entitle  It  to  recover. 
The  court  could  take  Judicial  notice  that  It 
had  rendered  Judgment  in  the  suit  for  debt, 
and  It  win  be  presumed  that  Judgment  had 
been  rendered  thereon  before  the  rendition  of 
the  Judgment  in  this  proceeding.  Farrar  v. 
Bates,  55  Tex.  193.     The  Judgment  of  the 


court  below  recites  that  the  amount  of  the 
plaintiff's  debt  was  $2,773.10  and  that  there 
was  remaining  in  the  hands  of  the  garnishee, 
out  of  the  amount  for  which  he  sold  the  prop- 
erty, after  deducting  allowances  made  for  his 
services,  attorney's  fees,  etc.,  the  sum  of 
$2,152.25.  The  indebtedness  being  greater 
than  the  amount  subject  to  garnishment,  the 
apiiellant  should  have  recovered  Judgment 
for  the  full  amount  so  found,  with  Interest 
thereon  at  the  rate  of  6  per  cent  from  the 
date  of  the  Judgment. 

By  its  second  assignment  of  error  the  appel- 
lant questions  the  amount  allowed  the  gar- 
nishee, as  follows:  "The  court  erred  in  al- 
low Ing  said  Thompson  $300  for  his  services, 
and  $350  for  attorney's  fees,  and  $65  for  in- 
surance, because  the  same  is  out  of  propoi^ 
tlou  to  the  services  performed  and  unreason- 
able." By  the  proposition  under  this  assign- 
ment, the  right  of  the  garnishee  to  have  any 
allowance  is  questioned.  This  contention  Is 
not  supported  by  the  assignment,  but  a  com- 
plete reply  to  the  matter  is  that  It  was  agreed 
to  by  the  plaintiff  on  the  trial  of  the  cause 
that  the  court  might  fix  a  reasonable  fee  for 
the  attorney  of  the  garnishee,  and  reasonable 
compensation  to  the  garnishee  himself  tor 
services  as  trustee,  to  be  allowed  ont  of  the 
proceeds  of  the  sale  of  the  goods.  There  is 
no  statement  of  facts,  or  any  fact,  to  show 
that  the  allowances  are  unreasonable.  The 
amount  allowed  for  Insurance  would  seem  to 
be  a  proper  charge  against  the  goods,  hicurred 
in  the  care  thereof. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  Judgment  will  be  here  rendered 
in  favor  of  the  appellant  against  the  gar- 
nishee, R.  H.  Thompson,  for  the  sum  of 
$2,152.25,  with  interest  from  the  date  of  the 
Judgment  of  the  court  below,  and  all  costs  of 
the  garnishment  proceedings. 

On  Motion  for  Rehearing. 
(Jane  4,   1896.) 

In  our  decision  of  this  case  we  held  that, 
the  deed  of  trust  executed  by  the  Farmers' 
.Alliance  Co-operative  Association  of  Rusk 
County  to  the  appellee  l)elng  void  as  an  at- 
tempt to  prefer  creditors,  the  goods  in  appel- 
lee's hands  were  subject  to  garnishment  by 
the  appellant.  On  motion  for  rehearing  we 
certified  the  question  to  the  supreme  court, 
as  well  as  the  further  question  whether,  in 
the  event  a  diligent  creditor  could  not  subject 
the  assets  of  an  insolvent  corporation  to  his 
own  claim  to  the  exclusion  of  the  other  cred- 
itors, a  pro  rata  distribution  of  such  assets 
could  be  effected  by  garnishment  in  a  pro- 
ceeding to  which  the  other  creditors  were  not 
parties.  To  troth  questions  negative  answers 
were  given.  See  opinion  of  this  court  March 
12,  1896,  and  of  the  supreme  court  May  11, 
1896  (35  S.  W.  473). 

Th(.  opinion  of  the  supreme  court  disposes 
of  the  case.  The  motion  for  rehearing  Is 
granted,  and  the  Judgment  of  the  court  below 
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holding  the  garnishee  liable,  Is  reversed,  and 
Judgment  is  here  rendered  discharging  the 
garnishee  at  the  cost  of  appellant. 
Reversed  and  rendered. 


BLOCKLOCK  v.  BOARD  OF  EQUALIZA- 
TION OF  GENTRY  COUNTY.  (Supreme 
Court  ot  Missouri,  Division  No.  2.  June  30, 
18960  Appeal  from  circuit  court,  Grcntry  coun- 
ty; C.  A.  Antiiony,  Judge.  Certiorari  by  B.  C. 
Blockloclc  to  the  buard  of  equalization  of  Gen- 
try county.  Proceeding  dismissed.  Petitioner 
appeals.  Affirmed.  C.  H.  S.  Goodman  and  J. 
w:  Sullinger.  for  appellant.  W.  F.  Dolbey  and 
McGullougb  &  Peery,  for  respondent. 

BURGESS.  J.  This  case  is  the  counterpart 
of  Ward  v.  Board  (decided  at  the  present  term) 
36  a.  W.  648;  and,  for  the  same  reasons  as- 
signed In  that  case,  the  judgment  is  affirmed. 
OANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


BROWN  V.  SCHMIT  et  al.  (Court  of  Ap- 
peals of  Kentucky.  June  13,  1896.)  Appeal 
from  circuit  court,  Daviess  county.  "Not  to  be 
officially  reported.*'  Action  by  August  Schmit 
and  others  against  James  A.  Brown.  Prom  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed.  Birkhead  &  Clements  and  Chapeze 
W^athen,  for  appellant.  J.  6.  Taylor  and  Wil- 
fred Carrico,  foi  appellees. 

GUFPT,  J.  It  appears  that  the  appellees 
had.  some  time  ta  1883,  recovered  Jndgments 
against  G.  S  McOlintock,  and  in  1893  caused 
executions  to  be  levied  upon  27  acres  of  land 
in  Daviess  county,  as  the  property  of  MeClin- 
tock,  upon  which  appellant.  Brown,  held  a 
mortgnge;  and  after  the  levy,  and  before  the 
snle.  appellees  instituted  separate  actions,  ask- 
ing a  sale  of  the  land  to  pay  their  debts,  and  al- 
leging, in  substance,  that  the  mortgage  was 
fm»dulent,  or,  if  the  mortgage  debt  ever  exist- 
ed, that  it  had  been  paid.  The  three  suits  were 
consolidated.  Appellant  and  McOlintock  an- 
swered, and  insipted  on  the  validity  of  the 
mortgage.  Befo"*  the  trial,  appellees,  by  amend- 
ed petition,  pleaded,  in  substance,  that  appel- 
lant. Brown,  never  accepted  the  mortgage  imtll 
after  the  levy  of  appellees'  execution  upon  the 
land,  in  the  mortgage  named.  Appellant  Brown 
and  McClintPck  were  the  only  witnesses  ex- 
amined. The  chancellor  was  of  opinion,  and  so 
adjudged,  that  there  had  been  no  acceptance  of 
the  mortgage  by  appellant  until  after  the  levy 
aforesaid,  and  that,  as  matter  of  law,  the  mort- 
gage lien  took  effect  only  from  the  time  of  ac- 
ceptance, and  adjudged  that  appellees'  liens 
were  superior  to  that  of  appellant,  and  adjudg- 
ed a  sale  of  the  land  accordingly,  and,  to  re- 
verse that  judgment,  John  A.  Brown  prosecutes 
this  appeal.  We  deem  it  unnecessary  to  recite 
the  facts  and  circumstances  proven  in  the  case. 
We  are  of  opinion  that  they  fully  sustain  and 
authorize  the  judgment  complained  of.  Judg- 
ment affiimed. 


HENDRRSON  BRIDGE  CO.  v.  CITY  OP 
HENDERSON.  (Court  of  Appeals  of  Ken- 
tucky. June  24,  1896.)  Appeal  from  circuit 
court,  Henderson  county.  "Not  to  be  official- 
ly reported."  Action  between  the  city  of  Hen- 
derson and  the  Henderson  Bridge  Company. 
There  was  a  judgment  for  the  former,  and  the 
latter  appeals.  Affirmed.  Yeaman  &  Lockett, 
H.  W.  Pruce,  and  Wm.  Lindsay,  for  appel- 
lant. Clay  A  Clay,  and  Montgomery  Merritt, 
fbr  appellee. 

LEWIS,  J.  This  appeal  involves  the  right  of 
the  city  of  Henderson  to  tax  the  Henderson 
Bridge  Company  and  its  property  for  municipal 
and   other  purt>oses  for  the  years   1S90,  1891. 


1892.  and  1893,  and  the  same  questions  of  law 
are  involved  as  in  the  other  case  of  the  same 
style  this  day  decided  (36  S.  W.  561);  and.  for 
the  same  reasons  therein  given,  this  judgment  i* 
also  affirmed. 


HUTCHE80N  ▼.  WILSON.  (Court  of  Ap- 
peals of  KeLtucky.  Sept.  23.  1890.)  Appeal 
from  circuit  nurt,  Logan  county.  "Not  to  be 
officially  reported."  Action  by  R.  G.  Wilson 
against  S.  Z.  Hutcheson  on  notes.  The  canse 
was  transferred  to  equity,  and,  from  a  jndgment 
for  plaintiff,  defendant  appeals.  Affirmed. 
Craddock  &  Sandidge,  for  appellant.  Wilbur 
P.  Browder,  foi  appellee. 

PAYNTER,  J  This  acUon  was  brought  by 
Wilson  against  Hutcheson  on  two  notes,  one 
of  which  was  for  1160.25,  executed  by  Hntdie- 
son  to  Wilson,  and  the  other  was  for  $533.10,  ex- 
ecuted by  Wilson  and  Hutcheson  to  G.  W.  Da- 
vidson. Wilsoc  paid  Davidson,  and  seeks  to 
recover  one-half  of  the  amount  of  the  note  and 
interest  from  hi«  co-obligor,  Hutcheson.  Hutch- 
eson filed  an  answer,  in  which  he  alleged  that 
he  and  WiUon,  etc..  were  partners  in  certain 
enterprises  fo-  certain  years;  that  the  notes 
were  executed  growing  ont  of  such  partnership 
transactions;  that  there  had  been  only  par- 
tial settlements  of  the  partnership  matters; 
that  he  was  entitled  to  compensation  for  his 
services,  inasmuch  as  they  were  more  valuable 
to  the  partnership  business  than  those  rendo^ 
by  his  partners;  that  his  partners  had  drawn 
ont  certain  snms  not  accounted  for  in  settle- 
ments: ai.d  he  claimed  that  he  was  entitled  to 
be  allowed  a  sum  greater  in  amount  than  the 
claims  asserted  by  Wilson  against  him.  Wil- 
son pleaded  there  had  been  a  settlement  of  the 
partnership  affaiiv,  and  that  the  amount  due 
nim  was  as  claimed  in  the  petition.  The  canse 
was  transferred  to  equity,  and  there  tried.  The 
court  rendered  judgment  for  the  plaintiff  on  his 
claims.  The  circumstances  and  facts  devel- 
oped by  the  record  folly  sustain  the  oonclnsions 
of  tlie  <-ourt.  Therefore  toe  judgment  is  affirm- 
ed. 


McTIGUE  V  COMMONWEALTH.  (Court 
of  Appeals  of  Kentucky.  Sept.  24.  1896.)  Ap- 
peal from  circuit  court,  Logan  cotmty.  "Not  to 
be  officially  reported."  Thomas  McTigue  was 
convicted  before  a  justice  of  the  peace  of  a  viola- 
tion of  the  prohibitory  law  of  Logan  connty,  and 
appeals.  Reversed.  E.  W.  Hues,  for  appel- 
lant.    W.  S.  Taylor,  for  the  Commonwealth. 

GUFFY,  J.  This  aj)peal  involves  the  same 
question  which  was  decided  by  this  court,  March 
28.  1896.  m  the  case  of  this  same  appellant 
against  the  commonwealth  (35  S.  W.  121).  For 
the  reasons  giver  in  that  opinion,  the  judgment 
of  the  court  below  in  this  case  is  reversed,  and 
cause  remanded,  with  directions  to  sustain  ap- 
pellant's motion  to  dismiss,  and  for  proceedings 
consistent  with  this  opinion. 


TREASY  V.  MOORE  et  al.  (Court  of  Ap- 
peals of  Kentirky.  June  23,  1896.)  Appeal 
from  circuit  court,  ,Teffer8on  connty.  "Not  to 
be  officially  reported."  Action  by  Jane  M. 
Treasy  aghinst  the  Fidelity  Trust  &  Safety- 
Vault  Company  and  others.  From  a  judgment 
for  plaintiff,  defendant  Martin  Treasy  appeals. 
Affirmed.  E.  E.  McKay,  for  appellant.  J.  M. 
Chatterson,  for  api>ellees. 

GUPPY,  J.  In  the  suit  of  Jane  M.  Treasv 
against  the  Fidelity  Trust  &  Safety- Vault  Com- 
pany, etc..  in  which  the  appellant,  Martin 
Treasy,  was  defendant,  pending  in  the  Jofferstin 
circuit  court,  the  plaintiff  was  adjudged  to  be 
the  owner  of  and  entitled  to  one-fourth  interest 
absolutely  in  a  lot  of  ground,  and  the  improve- 
ments thereon,  situated  on   the  south  side   of 
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Market  street,  fronting  on  Market  ttreet  IV^ 
feet,  and  extending  rack  sontliwardly,  same 
width,  200  feet.  Said  liouse  is  numbered  708 
West  Market  street,  and  is  known  and  described 
in  the  commissioner's  report  as  tlie  "Phillips 
House";  said  property  having  been  held  as  firm 
property^  by  the  late  firm  of  James  Treasy  & 
6ro.  The  above  judgment  was  rendered  June 
9,  1891.  On  the  9th  of  May,  1892,  an  amended 
judgment  was  entered,  which  reads  as  follows: 
"Now  come  Michael  Moore,  a  brother  of,  and 
Catherine  Igoe,  a  sister  of,  and  being  the  only 
heirs  at  law  of  the  plaintiff  herein,  Jane  M. 
Tieasy,  who  departed  this  life,  intestate,  on  the 

day  of  January,  1892,  by  counsel,  and  also 

come  defendants,  the  Fidelity  Trust  &  Safety- 
Vault  Company,  the  executor  of  James  Treasy, 
deceased,  and  Martin  Treasy,  all  by  counsel,  and 
by  agreement  the  judgment  entered  herein  on 
the  9th  day  of  June,  1891,  is  now  and  hereby 
amended  and  corrected  as  follows,  so  as  to  cor- 
rectly describe  by  metes  and  bounds  the  lot  and 
improrements  fronting  on  the  south  side  of  Mar- 
ket street,  between  Seventh  and  Eighth  streets, 
in  IxtuisviIIe,  Ky.,  and  in  which  the  plaintiff  de- 
cedent, Jane  M.  Treasy,  was  adjudged  a  one- 
fourth  interest  absolutely,  and  which  is  erro- 
neonsly  called  the  'Phillips  House,'  and  errone- 
ously numbered  708;  and  it  is  now  and  herein 
adjudged  that  the  description  intended  to  have 
been  embraced  by  said  judgment,  and  which  was 
adjudged  to  be  held  by  James  Treasy  &  Bro.  as 
partnership  property,  and  in  which  the  said  de- 
cedent, Jane  M.  'Treasy,  was  adjudged  to  be 
the  owner  of  a  one-fourth  interest,  and  Martin 
Treasy  the  owner  of  the  other  three-fourths, 
was  and  is  as  follows:  A  lot  of  land  and  im- 
provements thereon,  lying  In  the  city  of  Louis- 
ville, Jefferson  county,  Kentucky,  on  the  south 
side  of  Market  street,  and  l>eing  (17^^)  seventeen 
and  one-half  feet  on  said  street,  and  running 
back  two  hundred  (200)  feet  to  an  alley,  and 
i)eing  the  extreme  eastern  17%  feet  of  two 
fifty-two  and  one-h.ilf  feet  formerly  owned  by 
William  Talbot,  and  being  recorded  in  Deed 
Book  269,  page  310.  And,  by  agreement  of  all 
parties  in  interest  herein,  this  amended  judg- 
ment may  be  entered,  so  as  to  correctly  and  ac- 
curately describe  said  property.  And  so  much 
of  said  former  judgment  as  adjudged  Jane 
Treasy  or  Martin  Treasy  any  interest  in  the 
house  known  as  the  'Phillips  House,'  and  num- 
bered 708.  is  hereby  set  aside  and  held  for 
naught.  Sterling  B.  Toney.  Judge.  Humphrey 
and  Davie,  Attorneys  for  Martin  Treasy.  Mai^ 
shall  &  Lochre,  Attys.  Fidelity  Trust  &  Safety 
Vault  Company.  J.  M.  Chatterson,  Atty.  Mich- 
ael Moore.  Saml  S.  Blitz,  Attorney  for  Cath- 
erine Igoe."  At  the  June  term,  1894,  the  ap- 
pellant moved  to  set  aside  the  order  and  judg- 
ment of  May,  1892,  upon  the  ground  that  it 
was  made  after  the  death  of  the  plaintiff,  and 
without  an^  revivor  in  the  name  of  her  heirs  or 
representatives,  and  because  he  (appellant)  did 
not  consent  to  the  same.  'The  court,  upon  final 
hearing,  overruled  appellant's  motion,  and  dis- 
missed the  same,  and  from  that  judgment  ap- 
pellant prosecutes  this  appeal.  AH  the  heirs 
and  legatees  of  Jane  M.  Treasy  were  made  par- 
ties to  appellant's  motion  to  set  aside  the  order 
of  May,  1892;  hence  it  is  now  immaterial 
whether  they  were  all  before  the  court  consent- 
ing to  the  order  of  May,  1892,  or  not.  It  is  evi- 
dent that  the  lot  of  ground  described  in  the 
judgment  of  May,  1892,  is  the  same  intended  to 
be  described  in  the  Judgment  of  June,  1891,  and 
is  in  fact  the  same  ground;  but  the  order  of 
.Tune,  1891.  erroneously  stated  that  the  house 
known  as  the  "Phillips  House"  (No.  708)  was 
iin  the  lot,  when  in  fact  that  house  was  not  on 
the  ground  adjudged  to  plaintiff.  It  was  there- 
fore proper  to  make  the  correction,  and  we  think 
the  court  had  jurisdiction  to  do  so.  Appellant's 
attorney  in  the  suit  had  the  right  to  consent  to 
the  correction  under  the  facts  shown  in  this 
cause,  even  if  it  be  true  that  appellant  did  not 
personally,  consent  to  the  correction.  Judgment 
affirmed. 


WHITMER  v.  WHITMBR.  (Court  of  Ap- 
peals of  Kentucky.  June  5,  1896.)  Appeal 
from  circuit  court,  Muhlenburi^  county,  '^ot 
to  be  officially  reported."  Action  by  Susan  F. 
Whitmer  against  Elisha  Whitmer.  Judgment 
for  defendant.  Plaintiff  appeals.  Reversed. 
E.  W.  Hines  and  Charles  Eaves,  for  appellant 
W.  H.  Yoet,  Jr.,  for  appellee. 

PRTOR,  C.  J.  An  inspection  of  the  record 
satisfies  the  court  that  no  injustice  is  done  the 
appellee  by  continuing  the  allowance  for  the  sup- 

Eort  of  his  wife  and  children.  He  abandoned 
is  wife  without  cause,  leaving  her  no  means  of 
support,  and  made  charges  of  such  a  serious 
character  as  to  the  paternity  of  his  children,  un- 
supported by  proof,  as  forced  the  chancellor  to 
place  them  under  the  control  of  the  mother.  He 
has  money  in  bank,  with  a  farm,  the  rental  val- 
ue of  which  is  $275  per  year;  and,  if  the  wife 
had  no  children,  under  the  circumstances  of  this 
case  the  allowance  is  not  too  much  for  her  own 
support.  _  The  judgment  discontinuing  the  al- 
lowance is  reversed,  with  directions  to  overrule 
appellee's  motion  to  either  discontinue  or  re- 
duce it. 


SWENSON  ▼.  SMITH  COUNTY  et  al. 
KOUNTZE  et  al.  v.  SAME.  BAGLBY  v. 
SAME.  (Supreme  Court  of  Texas.  May  25, 
1896.)  Error  to  court  of  civil  a^ieals.  First  su- 
preme judicial  district.  Actions  by  S.  M.  SWen- 
Bon,  Kountze  Bros.,  and  (reorge  F.  Bagley 
against  Smith  county  and  others,  to  recover  on 
a  certain  railroad  bond.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Reversed  in  the 
court  of  civil  appeals,  and  defendants  appeal. 
Reyersed. 

GAINES,  C.  3.  These  are  companion  cases 
with  that  of  Morrill  v.  Smith  Co.  (this  day  de- 
cided) 36  S.  W.  56.  All  involve  the  same  ques- 
tions, and  have  been  presented  upon  briefs  which 
are  substantially  the  same.  For  the  reasons 
given  In  the  opinion  in  the  case  last  named,  the 
Judgment  in  each  of  the  airave-styled  cases  is 
reversed,  and  the  cause  remanded. 


GULF,  C.  &  8.  F.  RY.  CO.  v.  LEB.  (Court 
of  Civil  Appeals  of  Texas.  May  21,  1896.) 
Appeal  from  Washington  county  court;  G.  P. 
Curry,  Judge.  Action  by  William  Lee  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany to  recover  for  damages  to  household  goods. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed.  Searcy,  Garrett  &  Harman, 
J.  W.  Terry,  and  Chas.  K.  Lee,  for  appellant 

PER  CURIAM.  Appellee  sued  appellant  to 
recover  for  damage  done  to  his  household  goods, 
which  he  shipped  from  Brenham  to  Millheim, 
by  rough  and  careless  handling.  He  recovered 
a  judgment  in  the  county  court  (to  which  the 
case  was  carried  on  appeal  from  justice's  court) 
for  $91.  The  case  has  been  briefed  here  by  ap- 
pellant alone,  and  from  an  examination  of  the 
facts  it  is  evident  that,  if  appellee  sustained 
damage  to  the  amount  of  the  judgment  he  fail- 
ed to  make  it  appear.  His  evidence  as  to  many 
of  the  articles  is  so  indefinite  that  no  conclusion 
as  to  the  extent  to  which  they  wgre  damaged 
can  be  reached.  It  is  perhaps  true  that  as  to 
some  items  his  proof  is  sufficient;  as  to  most 
of  them  it  is  no*'.  In  some  instances  where 
appellant  claims  the  damage  is  not  shown,  the 
proof  would  perhaps  warrant  the  inference  that 
the  value  of  the  article  was  entirely  destroyed; 
but,  under  the  most  liberal  view  of  the  evidence, 
damage  is  not  shown  in  amount  sufficient  to  sus- 
tain the  verdict  of  the  jury.  Reversed  and  re- 
manded. 


KAHN  et  al.  v.  STATE.  (Court  of  Civil 
Appeals  of  Texas.  May  2,  1896.)  Appeal 
from  district  court,  Harrison  county;  M.  J. 
Graham,  Judge.     Action  by  the  state  of  Texas 
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against  Alexander  Kahn  and  others  to  recoTer 
a  statutory  penalty  on  Kahn's  bond  as  a  retail 
dealer  in  mnlt  liquors.  Prom  a  judg:nient  in 
favor  of  plnintiff,  defendant  appeals.  Reversed. 
L.  P.  Wilson,  for  appellant.  John  B.  Carter 
and  M.  P.  McGee,  for  the  State. 

PINI^BY,  J.  This  is  a  suit  instituted  by  the 
district  and  county  attorneys,  in  the  name  of 
the  state  of  Texns,  ngainst  Alexander  Kahn 
and  the  sureties  upon  bis  bond  as  a  retail  dealer 
in  malt  liquors  for  the  recovery  of  the  penalty 
of  $500  on  account  of  the  breach  of  the  condi- 
tions of  snid  bond  in  failing  to  keep  an  open 
house,  as  required  by  the  bond.  The  case  was 
tried  by  the  court  below,  and  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  from  which 
this  appeal  is  taken.  The  case  is  a  companion 
case  to  that  of  Merzbacher  v.  State  (decided  by 
this  court  April  18,  1896)  36  S.  W.  808.  Chief 
.Tnstice  LIGHTFOOT  delivering  the  opinion  of 
the  court.  Every  material  question  presented 
in  the  record  before  us  was  discussed  and  passed 
upon  in  the  M&rzbacher  Case,  and  the  decision  in 
that  case  is  of  controlling  effect  in  this  case. 
For  the  reasons  announced  in  the  opinion  refer- 
red to,  the  judgment  of  the  court  below  in  this 
case  is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


MEYER  BROS.  DRUG  CO.  v.  HARRISS 

et  al.    (Court  of  Civil  Appeals  of  Texas.    March 
21, 1896.)    Appeal  from  district  court,  Hill  coun- 

g;  J.  M.  Hall,  Judge.  Action  by  Meyer  Bros, 
rug  Company  against  J.  T.  Harriss  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff  ap- 
peals. A&rmed.  McKinnon  &  Carlton  and 
Smith  &  Wear,  for  appellant.  Thos.  Ivy,  for 
appellees. 

PINLEY,  J.  On  March  22,  1894,  the  appel- 
lant filed  its  amended  original  petition  In  the 
district  court  of  Hill  county,  Tex.,  against  J. 
T.  Harriss,  Minnie  Terrell,  Alec  Cabbell,  and 
W.  W.  Phillips,  to  recover  the  real  estate  de- 
scribed in  the  petition.  In  addition  to  the  ordi- 
nary allegations  in  trespass  to  try  title,  appel- 
lant claimed  that,  although  a  deed  was  made 
from  S.  C.  Upshaw  (common  source  of  title)  to 
Minnie  Terrell,  said  Minnie  took  said  title  for 
the  use  and  benefit  of  her  co-defendant,  J.  T. 
Harriss,  and  for  the  purpose  of  enabling  the 
said  Harriss  to  defraud  his  creditors:  that 
judgment  iiad  been  recovered  in  favor  of  appel- 
lant against  said  Harriss,  and  execution  issued 
upon  said  judgment,  and  levied  on  said  lot;  said 
judgment  was  of  date  August  17,  1892,  and  for 
the  sum  of  $507.83,  besides  interest,  etc.;  that 
alias  execution  Issued  June  14, 1893,  and  on  same 
day  was  levied  upon  the  land  in  controversy  as 
the  property  of  J.  T.  Harriss,  and  on  August  1, 
li-9ii,  said  property  was  sold  at  public  sale  by 
the  sheriff  of  Hill  county,  and  appellant  bid  and 
paid  the  sum  of  $25  therefor,  without  notice  of 
any  claim  on  the  part  of  Cabbell  and  Phillips  in 
and  to  said  property.  By  appellant's  first 
amended  original  petition,  filed  March  22,  1894, 
appellees  W.  W.  Phillips  and  A.  0.  Cabbell  were 
for  the  first  time  made  parties  defendants  to  the 
suit,  which  Iwd  been  pending  against  the  other 
defendants,  Harriss  and  Terrell,  since  the  orig- 
inal petition  was  filed,  to  wit,  September  22, 
1S03,  and,  in  addition  to  other  matters  of  de- 
fense in  evidence,  defendants  Phillips  and  Cab- 
bell respectively  relied  on  the  theory  of  their  be- 
ing innocent  purchasers;  Phillips  immediately 
under  Minnie  Terrell,  by  deed  dated  June  4, 
i893,  etc.,  before  the  levy  of  appellant's  alias 
execution  on  the  land  in  suit;  and  that  defend- 
ant Cabbell  purchased  immediately  from  Phil- 
lips by  deed  dated  June  6,  1893,  which  was  be- 
fore the  levy  of  appellant's  alias  execution, 
which  was  levied  .Tune  14,  1893;  and  thus  hold- 
ing under  chain  of  title  from  S.  C.  Upshaw,  the 
common  source,  without  any  notice  of  any  fraud 
on  the  part  of  J.  T.  Harriss  or  Minnie  Terrell. 


Appellee  Minnie  Terrell  also  depended  npon  the 
defense  of  bona  fide  purchaser  of  the  lenl  title 
from  S.  C.  Upshaw,  that  appellee  J.  T.  Harriss 
never  had  any  legal  or  equitable  interest  in  the 
land,  and  that  she  had  no  notice  of  anj^  inten- 
tion on  the  part  of  Harriss  to  defrand  his  cred- 
itors, etc.  The  trial  below  resulted  in  a  yerdict 
and  judgment  for  the  defendants,  from  which 
plaintitt  appealed. 

Conclusions  of  fact:  (1)  S.  C.  Upshaw  was 
the  admitted  common  source  of  title.  (2)  S.  C. 
Upshaw  conveyed  the  land  to  Minnie  Terrell,  by 
deied,  on  February  23,  1893,  recorded  June  13, 
1893.  (3)  Minnie  Terrell  conveyed  the  land  to 
W.  W.  Phillips  May  4,  1893,  deed  recorded  Oc- 
tober 30,  1893.  (4)  W.  W.  Phillips  conveyed 
the  land  to  A.  C.  Cabbell  June  6.  1893.  deed  re- 
corded October  30,  1893.  (5)  It  was  shown  that 
Meyer  Bros.  Drug  Company  was  judnment  cr<>il- 
itor  of  J.  T.  Harriss;  the  judgment  rendered 
August  17,  1892.  (6)  On  June  14,  1893,  a  valid 
execution  was  issued  on  said  judgment,  and  lev- 
ied npon  the  land  as  the  property  of  J.  T.  Har- 
riss. (7)  The  land  was  sold  nnder  said  levy, 
and  plaintiff  purchased  it  for  $25.  without  no- 
tice of  the  conveyances  of  Minnie  Terrell  to  W. 
W.  Phillips  and  W.  W.  Phillips  to  A.  C.  Cab- 
bell. (8)  Each  of  the  voluntary  conveyances 
above  mentioned  were  based  upon  valuable  con- 
siderations, and  were  in  good  faith.  (9)  The  er- 
idence  failed  to  establish  the  contention  of  the 
plnintiff  that  the  legal  title  to  the  land  was 
placed  in  the  name  of  Minnie  Terrell  for  the 
benefit  of  J.  T.  Harrissi  to  enable  him  to  de- 
fraud his  creditors.  On  the  contrary,  the  evi- 
dence showed  that  Mii^nie  Terrell  was  a  bona 
fide  purchaser  of  the  land,  and  that  J.  T.  Har- 
riss had  no  interest  whatever  in  the  land.  (10) 
W.  W.  Phillips  purchased  the  land  for  value, 
without  any  notice  whatever  that  J.  T.  Harriss 
had  any  interest  therein,  or  connection  there- 
with: and  A.  C.  Cabbell  purchased  for  ralne. 
without  notice  of  such  facts. 

Conclusions  of  law:  The  plaintiff  having  fail- 
ed to  show  that  .T.  T.  Hamss  had  any  interest 
in  the  land  which  could  be  seized  under  execu- 
tion, its  purchase  under  the  execution  sale  pass- 
ed no  title,  and  plaintiff  was  not  entitled  to  re- 
cover; and,  further,  Phillips  and  Cabbell  were 
innocent  purchasers  for  value,  without  notice, 
and  the  superior  title  passed  by  their  purchases. 
There  are  no  reversible  errors  presented.  Judg- 
ment affirmed. 


TEXAS  &  P.  RY.  CO.  v.  GILLELAND.i 

(Court  of  Civil  Appeals  of  Texas.  April  25. 
1896.)  Appeal  from  district  court,  Harrison 
county.  Action  by  Eliza  Gilleiand  against  the 
Texas  &  Pacific  Railway  Company  to  recover 
for  personal  injuries.  There  was  a  judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

PINLBY,  J.  This  is  a  suit  by  Elizabeth  Gil- 
leiand to  recover  damages  for  personal  injuries 
sustained  by  her  while  crossing  the  railway 
track  at  a  public  crossing  in  the  city  of  Mar- 
shall in  a  carriage,  produced  by  a  collision  with 
a  switch  engine  of  the  Texas  &  Pacific  Railway 
Company.  The  evidence  clearly  establishes  that 
the  engine  ran  against  and  upon  the  carriage 
while  crossing  the  railway  at  a  public  crossing, 
and  that  the  operatives  of  the  engine  were  guilty 
of  negligence  in  so  doing,  and  that  plaintiff  was 
thereby  injured  and  damaged  to  the  full  extent 
awarded  by  the  jury.  This  case  is  a  companion 
case  to  that  of  Railway  Co.  v.  Curlin  (decideii 
by  this  court  April  18,  1896)  36  S,  W.  1003,  and 
all  of  the  questions  presented  in  this  caae  were 
reused  and  passed  npon  in  the  other  case  referred 
to.  This  case  is  submitted  npon  the  briefs  filed 
in  the  Curlin  Case.  The  questions  in  the  two 
cases  being  identical,  the  decision  of  the  Curlin 
Case  is  therefore  decisive  of  this.  Our  views 
are  fully  expressed  in  the  opinion  rendered  in 
the  Curlin  Case,  to  which  reference  is  here 
made.  The  judgment  of  the  court  below  is  af- 
firmed. 

1  Writ  of  error  denied  by  supreme  court. 
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VINEYARD     rt     al.     t.     BRUNDRBTT. 

<Court  of  Civil  Appenls  of  Teiaa.  March  12, 
1890.)  Appeal  from  district  court,  Aransas 
■county;  S.  F.  Grimes,  Judge.  Action  by  S.  C. 
Vineyard  and  another,  as  guardians,  against 
John  M.  Brundrett.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Affirmed.  R.  H.  Ward, 
for  appeliaDts.  Glass,  Callonder  &  Carsner,  for 
appellee. 

PLEASANTS,  J.  The  issues  inTolved  in 
this  appeal  are  precisely  the  same  as  those  in 
the  case  of  Same  Appellants  t.  O'Connor,  35  S. 
W.  1084,  and  by  agreement  of  parties  the  deci- 
sion rendered  by  this  court  in  the  former  case 
should  be  rendered  in  this.  The  judgment  of 
the  lower  court  is  therefore  affirmed,  and  our 
opinion  herein  is  the  same  as  that  delirered  in 
said  cause. 

On  Motion  for  Rehearing.  (June  25,  1896.) 
This  is  a  companion  case  of  Vineyard  v.  O'Con- 
nor, 35  S.  W.  1084,  and  by  agreement  between 
parties  the  decision  in  one  of  the  two  cases 
should  control  and  determine  the  decision  in  the 
other;  and,  the  judgment  of  this  court  affirm- 
ing the  judgment  of  the  court  below  in  case  of 
Vmeyard  t.  O'Connor  having  been  reversed,  and 
the  cause  remanded  to  the  district  court,  the 
motion  for  a  rehearing  is  granted,  and  the  judg- 
ment of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  for  a  new  trial  in 
accordance  with  the  law  as  announced  by  our 
supreme  court  in  the  opinion  reversing  the  deci- 
sion of  this  court  in  Raid  cause.  Vineyard  t. 
O'Connor,  36  8.  W.  424. 


BOYD  T.  STATE.  fCourt  of  Criminal  Ap- 
peals of  Texas.  June  10,  1896.)  Appeal  from 
district  court,  Tarrant  county;  S.  P.  Greene, 
Judge.  William  Boyd  was  convicted  of  big- 
amy, and  appeals.  Affirmed.  Mann  Trice,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
the  crime  of  bigamy.  The  record  contains  nei- 
ther a  statement  of  facts,  bill  of  exceptions,  nor 
assignment  of  errors;  and  the  only  ground  urg- 
ed in  the  court  below  ft»r  a  new  trial  was  the 
alleged  insufficiency  of  the  evidence  to  support 
the  conviction.  This  question  cannot  be  review- 
ed by  this  court  in  the  absence  of  a  statement  of 
facts.  The  indictment  is  in  good  form,  and  the 
charge  of  the  court  conforms  to  a  state  of  facts 
provable  imder  the  allegations  of  the  indictment. 
There  being  no  error  in  the  record,  the  judgment 
is  affirmed. 


BRISCOE  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texaa.  June  10,  1896.)  Appeal 
from  district  court,  Harris  county;  E.  D.  Gavin, 
Judge.  Abe  Briscoe  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Affirmed.  Wm. 
A.  Carter,  for  appellant.  Mann  TVice,  for  the 
State. 


DAVIDSON,  J.  This  is  a  companion  case 
to  Briscoe  T.  State  (just  decided)  36  S.  W.  281. 
In  that  case  the  indictment  charged  the  appel- 
lant with  the  homicide  of  William  Payne.  Id 
this  case  he  is  charged  with  the  murder  of  Fran- 
cis Payne,  and  convicted,  and  given  10  years  in 
the  penitentiary.  The  questions  in  this  case 
are  identical  with  those  in  the  former  case.    For 

!  the  reasons  there  indicated,  the  judgment  in  this 

I  case  is  affirmed. 


OAPFBY  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  10,  1806.)  Appeal 
from  district  court,  Comanche  county;  T.  H. 
Conner,  Judge.  A.  J.  Caffey  wa»  convicted  of 
forgery,  and  appeals.  Reversed.  Lindsey  &, 
Ooodson,  for  appellant.  Mann  Trice,  for  the 
State. 

HURT,  P.  J  Appellant  in  this  case  was 
convicted  of  forgery,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  state 
penitentiary,  and  he  prosecutes  this  appeal.  The 
indictment  in  this  case  is  similar  to  the  one 
against  the  same  defendant  previously  decided 
at  this  term,  and  the  questions  presented  are  the 
same.  Appellant,  among  other  things,  moved 
to  quash  the  indictment  on  the  ground  that  it 
did  not  allege  an  offense  against  ue  laws  of  the 
state  of  Texas,  because  the  check  or  voucher  in 
question  was  not  a  completed  instrument,  in 
that  it  was  not  accompamed  by  an  affidavit  of 
the  teacher.  The  court  overruled  the  motion  tn 
^naah,  and  appellant  reserved  his  bill  of  excep- 
tiona.  The  court  should  have  granted  the  mo- 
tion. See  the  caae  of  Caffey  v.  State  (previous- 
ly decided)  36  S  W.  82,  and  authorities  there 
cited.  For  the  error  of  the  court  in  refusing  to 
quash  the  indictment,  the  judgment  is  reversml, 
and  the  cause  dismissed.  HENDERSON,  J., 
concurs.  DAVIDSON,  J.  For  the  same  rea- 
son given  in  Caffey  t.  State,  36  S.  W.  82,  I 
dissent  in  this  case. 


Ex  parte  SHEPHERD.  (Court  of  Criminal 
Appeals  of  Texas.  May  28,  1896.)  Appeal 
from  district  court,  Travis  countj-;  R.  B.  Brooks, 
Judge.  Habeas  corpus  proceedings  by  Sterling 
Shepherd  for  bail.  Bail  denied,  and  relator  ap- 
peals.    Reversed.     Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant,  having  been  arrest- 
ed on  a  charge  of  rape,  resorted  to  habeas  corpus 
proceedings  for  the  purpose  of  obtaining  bail. 
On  the  trial  of  the  writ,  bail  was  refused,  and 
this  appeal  prosecuted.  We  have  examined  the 
record,  and  oelieve  this  ruling  of  the  court  was 
erroneous.  Without  entering  into  a  discussion 
of  the  evidence,  we  think,  under  the  statement 
of  facts,  the  relator  is  entitled  to  bail.  It  is 
therefore  fixed  at  $500,  upon  the  giving  of  which 
In  the  terms  and  under  the  forms  of  law  he  will 
be  released  from  custody,  and  it  ia  accordingly 
■o  ordered. 


End  of  Cases  ih  Vol.  80. 
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Abatement. 

Of  nvlumce^  Me  "Naisance." 
ABATEMENT  AND  BEViVAL. 

Of  proBecntion.  see  "Criminal  Law." 

One  of  plaintiffs  having  died,  tite  coort 
alioald,  before  entering  judgment,  abate  the 
action,  and  revive  it  in  the  name  of  his  admin- 
iatratriz.— Rains  v.  Lee  (Ky.)  176. 

Absence. 

Of  witness  as  groond  for  continuance,  see  "Con- 
tinuance"; ''Criminal  Law." 

for  new  trial,  see  "Criminal  Law." 

What   constitntes    nonresidence,    see   "Attach- 
ment." 

Accident. 

Bee  "Negligence." 

▲t  crossing,  see  "Railroads." 

Accident  Insurance. 

See  "Insurance." 

Accomplice. 

Testimony  of,  see  "Criminal  Law." 

ACCOBD  AND  SATISFACTION. 

See,  also,  "Compromise  and  Settlement." 

An  agreement  to  accept  a  jud^ent  by  con- 
fession for  a  less  snm  than  due  is  not  binding 
on  the  creditor  where  the  judgment  was  not 
entered  at  the  current  term  of  court. — Southern 
Nat  Bank  t.  Curtis  (Tex.  Civ.  App.)  911. 

ACKNOWIiEDGMENT. 

The  probate  of  a  deed  by  a  notary  outside  of 
the  county  for  which  be  was  appointed  is  void. 
— Bostick  V.  Haynie  (Tenn.  Ch.  App.)  856. 

In  examining  a  married  woman  it  is  sufficient 
If  the  officer  elicits  from  her  that  it  was  her 
present  purpose  to  willingly  execute  the  instm- 
ment.— Adams  v.  Pardue  (Tex.  Civ.  App.)  1015. 

Under  Rev.  St  1879,  art.  4309,  a  certificate 
reciting  that  the  grantors  in  the  deed  were 
known  to  the  officer  taking  the  acknowledg- 
ment, was  not  invalid  merely  because  the  offi- 
cer failed  to  strike  out  the  printed  clause  pro- 
viding for  proof  of  identity  on  the  oath  of  an- 
other person. — Adams  v.  Pardue  (Tex.  Civ. 
App.)  1015. 

Acquiescence. 

EBtopi>el  by,  see  "Estoppel." 

Action. 

See  "Continuance";  "Dismissal  and  Nonsuit"; 

"Limitation  of  Actions";  "Venue." 
Against  partners,  see  "Partnership." 

v.8(58.w.— 72  (1137) 


By  administrator,  see  "Executors  and  Adminis- 
trators." 
By  foreign  corporation,  see  "Corporations." 
For  injury  to  passenger,  see  "Carriers." 
For  rent  see  ''Landlord  and  Tenant" 
For  wrongful  attachment,  see  "Attachment" 
For  wrongful  death,  see  "Death." 
On  bills  and  i.otee,  see  "Bills  and  Notes." 
On  bond,  see  "Bonds." 
On  policy,  see  "Insurance." 
Particular  actions,  see  "Assumpsit  Action  of; 
"Attnthment" ;  "Covenant  Action  of;  "Di- 
vorce";   "Ejectment";    "Forcible    Entry    and 
Detainer";      "Garnishment";      "Injunction"; 
"Libel    and    Slander";    "Malicious    Prosecu- 
tion";   "Mandamus";    "Partition";   "Prohibi- 
tion"; "Quieting  Title";  "Replevin";  "Specific 
Performance";     "Trespass    to    Try    Titie"; 
"Trover  and  Conversion." 
Revival  of   action,   see   "Abatement   and    Re- 
vival." 
To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances." 


Acts. 


See  "Statutes." 


Adjournment. 

"Continuance," 


Admeasurements 

Of  dower,  see  "Dower." 

Administration. 

See  "Executors  and  Administrators." 

Admissions. 

As  evidence,  see  "Criminal  Law";  "Evidence." 

Adverse  Claims  to  Land. 

See  "Quieting  Titie." 

ADVESSE  POSSESSION. 

See,  also,  "Limitation  of  Actions." 
Highways  by  prescription,  see  "Highways." 

The  possession  of  the  husband  of  the  home- 
stead after  the  wife's  death,  Md  to  inure  to  the 
son's  benefit.— Foster  v.  Johnson  (Tex.  Sup.) 
67. 

Where  the  vendee  of  a  portion  of  a  tract  of 
land  takes  possession  liefore  receiving  his  deed, 
it  does  not  constitute  possession  by  the  vendor 
of  the  larger  tract. — Hornsby  v.  Davis  (Tenn. 
Ch.  App.)  150. 

Evidence  hdd  sufficient  to  show  adverse  pos- 
session for  statutory  period.— Hornsby  v.  Da- 
vis (Tenn.  Ch.  App.)  159. 

Actual  notice  of  a  hostile  claim  by  a  widow 
as  against  heirs  is  not  necessary.— Edwards  v. 
Hnmphre>s  (Tex.  Civ.  App.)  333. 

The  occupation  may  be  by  the  owner  of  the 
lands,  or  by  his  tenant.— tox  v.  Daugherty 
(Ark.)  184. 
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One  purchasing  fenced  land,  and  claiming 
title  to  all  within  the  inclosure,  holds  adverse 
posBession  as  to  the  entire  tract,  though  not 
covered  by  his  deed.— Bisso  v.  Casper  (Tex. 
Civ.  App.)  345. 

An  elevator  company  laying  a  track  on  a  pub- 
lic levee,  and  using  the  same  for  14  years,  does 
not  acquire  an  exclusive  right  to  the  part  occu- 
pied by  the  tracli.— Union  Elevator  Co.  v.  Kan- 
sas City  Suburban  Belt  Ry.  Co.  (Mo.)  1071. 

Evidence  examined,  and  held  that  plaintiff 
had  neither  title  nor  color  of  title  within  the 
three-years  statute. — McCown  t.  McCaflEerty 
(Tex.  Civ.  App.)  517. 

Affidavits. 

For  attachment,  see  "Attachment." 
For  continuance,  see  "Criminal  Law." 

Afflnoanoe* 

See  "Appeal  and  Error." 

Agency. 

See  "Principal  and  Agent" 

Alcoholic  Liquors. 

See  "Intoxicating  Liquors." 

Allotment. 

Of  dower,  see  "Dower." 

Amendment. 

Of  pleading,  see  "Pleading." 

Animals. 

Live-stock  shipments,  see  "Carrier*." 


Annexation. 

city,  see  "Mi 

Answer. 


Of  territory  to  city,  see  "Municipal  Corpora- 
tions." 


See  "Pleading." 


APPEALi  AND  ERROR. 

See,  also,  "Certiorari";  "Exceptions,  BUI  of; 

"New  Trial." 
Costs  on  appeal,  see  "Costs." 

In  criminal  cases,  see  "Criminal  Law." 

. 

The  exclusion  of  testimony  cannot  be  consid- 
ered witho\it  motion  for  new  trial.— Ward  v. 
Board  of  Equalization  of  Gentry  County  (Mo.) 
648. 

Leave  to  file  motion  for  rehearing  after  time 
given  l>y  the  rules  will  not  be  grianted,  except 
on  sufllcient  showing. — Houston  &  T.  C.  Ry. 
Co.  V.  Grigsby  (Tex.  Civ.  App.)  406. 

Where  a  judgment,  as  modified  on  appeal,  al- 
lows plaintiff  all  she  is  entitled  to  under  the 
bloadiugs,  a  rehoaring  will  not  be  granted. — 
Evans  v.  Beutley  (Tex.  Civ.  App.)  1070. 

A  brief  containing  practically  all  the  evidence, 
much  of  which  is  irrelevant,  held  to  violate 
n  mended  rule  30  of  the  supreme  conrt  for  the 
i  ornment  of  courts  of  civil  appeals. — Meston 
\.  Dnvies  (Tex.  Civ.  App.)  805. 

Where  the  surety  on  an  appeal  bond  becomes 
insolvent,  the  appellate  conrt  will  require  the 
furnishing  of  a  new  surety,  under  pain  of  vacat- 
ing tlio  siiiMTKedeas. — American  Brewing  Co.  T. 
Tnlbot  (.\l(i.l  »!57. 


The  supreme  conrt  baa  no  power  to  reverse  or 
modify  its  decree  of  a  irevions  term. — B«iik  of 
Commerce  v.  Sute  (Tenn.  Sup.)  719. 

Prkotlee. 

An  assignment  of  error  mast  apetij^  tiie 
grounds  of  objection.— Gulf,  C.  &  8.  F.  By. 
Co.  v.  Warner  (Tex.  Civ.  App.)  118. 

An  assignment  that  the  court  erred  in  over- 
ruling a  motion  for  new  trial  on  account  of 
the  grounds  stated  is  too  generaL — Laing  v. 
Hanson  (Tex.  Civ.  App.)  116. 

Assignments  of  error  on  pleadings  cannot 
be  considered  on  appeal  where  the  record  doea 
not  contain  all  the  pleadings. — Bonner  t.  Hnck- 
aby  (Tex   Civ.  App.)  305. 

An  assignment  aa  to  error  in  overruling  a 
general  demnrrer  and  six  special  exceptions 
on  different  grounds  is  too  general. — Owk  t. 
Arnold  (Tex.  Civ.  App.)  343. 

To  support  an  assignment  that  "the  court 
erred  in  refusing  to  permit  defendant  to  prove, 
as  it  offered  to  do,"  certain  allegations  of  the 
answer,  the  bill  of  exceptions  must  set  out  the 
specific  evidence  objected  to. — Hereford  Cattle 
Co.  V.  Powell  (Tex.  Civ.  App.)  1033. 

An  appellee  cannot  take  a  cross  appeal  aa 
against  another  appellee.  —  Gilbert  t.  Moody 
(Ky.)  523. 

Record  must  show  that  prayer  for  appeal  was 
granted. — Simmons  v.  Leonard  (Tenn.  Ch.  App.) 
846;  Robnett  v.  Same,  Id. 

The  failure  of  a  wife  to  join  in  a  paaper'a 
oath  on  an  appeal,  on  which  it  was  determined 
that  a  deed  of  the  homestead  was  invalid,  did 
not  preclude  either  party  from  claiming  such 
homestead.— Bostick  v.  Haynie  (Tenn.  Gh.  App.) 
856. 

On  appeal  on  failure  of  the  transcript  to  show 
certain  papers  on  record  it  will  be  presumed 
that  they  supported  the  judgment. — McNew  t. 
Williams  (Ky.)  687. 

The  refusal  of  a  court  to  allow  a  transcript 
of  a  foreign  judgment  to  be  received  as  evi- 
dence I)ecau8e  without  a  caption  can  be  review- 
ed on  appeal  without  a  bill  of  exceptions  mak- 
ing the  transcript  a  part  of  the  record. — Tay- 
lor V.  Smith  (Tenn.  (3h.  App.)  970. 

A  Judgment  refusing  to  open  a  road  will  not 

be  disturbed  where  the  record  does  not  show 
the  grounds  of  the  refusal. — McCain  v.  Put- 
man  (ICy.)  552 

In  the  alisence  of  the  evidence,  it  mnat  be  pre- 
sumed that  it  justified  a  judgment,  in  an  ac- 
tion on  a  note.— Pratt  v.  Gillespie  (Tenn.  Snp.i 
1097. 

Failure  to  submit  a  charge  Md  not  error, 
where  the  statement  does  not  indicate  that 
there  was  evidence  to  warrant  it. — Lain^  ▼. 
Hanson  (Tex.  Civ.  App.)  116. 

An  instrument  not  mentioned  in  the  bill  of 
exceptions,  thongh  sent  up  in  response  to  a 
writ  of  certiorari,  held  not  capable  of  being 
considered  as  read  on  the  trial. — Jones  v.  Me- 
lindy  (Ark.)  22. 

Review. 

On  appeal  by  defendant  alone,  plaintiff  can- 
not attack  a  finding  against  himself. — Mack  t. 
Wurmser  (Mo.)  221. 

Where  the  ruling  on  a  motion  for  a  new  trial 
turns  on  a  question  of  law,  it  is  subject  to  re- 
view.—Ryan  V.  State  (Tenn.  Sup.)  930. 

Defendant  cannot  attack  a  judgment,  in  the 
absence  of  a  motion  for  judgment  non  obstante 
veredicto,  on  the  ground  that  the  claim  was 
barred  by  limitations. — Rackley  v.  Fowlkes 
(Tex.  Civ.  App.)  75. 

Where,  to  secure  an  opportunity  to  attach 
property  of  defendant,  plaintiff,  in  the  name  of 
another  against  whom  defendant  held  a  note. 
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asked  him  to  send  the  note  for  collection,  an 
objection  to  the  jarisdiction  thereby  obtained 
cannot  be  first  raised  on  appeal.— Odnm  t.  3. 
I.  Case  Threshing-Mach.  Co.  (Tenn.  Ch.  App.) 
Xol. 

The  conrt  may  lool:  to  its  prior  opinion  in 
the  same  case  to  ascertain  what  was  intended 
to  be  and  was  decided  by  the  court.— Banlt  of 
Commerce  y.  State  (Tenn.  Sup.)  719. 

Assignments  of  error  directed  to  matter  of 
argument,  and  not  involved  in  the  actual  de- 
cision, will  not  be  reviewed.— Ciarksville  &  R. 
Turnpike  Co.  t.  City  of  Ciarksville  (Tenn.  Ch. 
App.)  9T9. 

Under  Act  April  11,  1896,  the  court,  on  ap- 
peal from  an  order  refusing  to  revoke  the  ap- 
pointment of  a  receiver,  is  restricted  only  to 
the  record.— Merriam  r.  St.  Louis,  C.  G.  &  Ft. 
S.  Ry.  Co.  (Mo.)  630. 

A  finding  of  the  conrt  with  evidence  to  sus- 
tain it  will  not  be  disturbed.— Alamo  Fire  Ins. 
Co.  T.  Hill  (Tex.  CiT.  App.)  102. 

Verdict  will  not  be  disturbed  where  the  eri- 
dence  was  conflicting. — Turner  r.  State  (Tex. 
Cr.  App.)  87. 

Findings  of  fact  by  the  conrt,  if  sustained  by 
evidence,  will  not  be  disturbed. — Freeman  t. 
Moffitt  (Mo.)  640. 

— —  Harmless  error. 

Error  in  the  admission  of  evidence  hdd 
harmless.— Helfenstein  v.  Medart  I  Mo.)  863. 

Harmless  error  in  excluding  certain  evidence 
tending  to  establish  plaintiff's  title.— Baldwin  t. 
Roberts  (Tex.  Civ.  App.)  789. 

Judgment  will  not  be  reversed  for  the  erro- 
neons  admission  of  evidence  where  it  does  not 
materially  affect  the  merits.— Gardner  v.  St 
Louis  &a  F,  Ry.  Co.  (Mo.)  214. 

A  refusal  to  strike  allegations  as  to  damages 
is  harmless  error  where  ttte  jury  was  instruct- 
ed to  disregard  the  claim. — ^Texas  &  P.  Ry. 
Co.  V.  Caples  (^ex.  Civ.  App.)  516. 

It  was  harmless  error  to  admit  opinion  evi- 
dence where  there  was  other  competent  evi- 
dence on  the  issue  involved.- Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Cobb  (Tex.  Civ.  App.) 
600. 

The  objection  that  a  guardian's  testimony 
showed  different  amounts  received  on  claims 
dne  her  wards  from  those  shown  by  receipts  is 
without  merit,  where  the  receipts  were  adopted 
as  correct. — Stephenson  v.  Chappell  (Tex.  Civ. 
App.)  482. 

Decision. 

On  appeal  bv  one  party  from  a  decree  in 
chancery  the  whole  case  is  open  for  re-examina- 
tion, and  if  the  decree  is  correct  on  any  ground 
it  will  be  affirmed. — Oppenhpimer  v.  Farmers'  & 
.Merchants'  Bank  (Tenn.  Sup.)  706. 

Under  Rev.  St  1895,  art  941,  the  supreme 
court,  on  affirming  a  decision  of  the  court  of 
civil  appeals  reversing  a  judgment  in  trespass 
to  try  title,  will  enter  final  judgment  directing 
that  plaintiff  take  nothing.— Humphreys  v.  Ed- 
wards (Tex.  Sup.)  434. 

A  judgment  will  not  he  reversed  because  a 
few  cents  greater  than  warranted  by  the  facts. 
—Matthews  v.  First  Nat.  Bank  (Tex.  Civ. 
App.)  331. 

On  failure  of  the  trial  court  to  set-  aside  a 
verdict  not  supported  by  evidence,  the  judg- 
ment will  be  reversed  on  appeal. — Ettlinger  v. 
Kahn  (Mo.)  37. 

Application. 

For  continuance,  see  "Criminal  Law." 

Appointment. 

Of  receiver,  see  "Receivers." 


Argroment  of  Ootinsel. 

See  "Crimmal  Law";  "TriaL" 

ASSATTLT  AND  BATTEB7. 

Assault  with  intent  to  kill,  see  "Homicide." 

Refusal  to  charge  that  defendant  might  act 
on  the  danger  as  it  appeared  to  him,  in  self- 
defense,  held  error.— Harris  v.  State  (Tex.  Cr. 
App.)  263. 

AssesBiuent. 

Of  benefits  arising  from  pubHc  improvements, 

see  "Municipal  (jforporatious." 
Of  taxes,  see  "Taxation." 

Assig»nee. 

See  "Assignments  for  Benefit  of  Creditors." 

AflsignmentB. 

Of  bills  or  notes,  see  "Bills  and  Notes." 
Of  dower,  see  "Dower." 
Of  error,  see  "Appeal  and  Error." 
Of  judgmeuts,  see  "Judgment" 

ASSIGNMEXTS  FOR    BENEFIT 
.     OF  CREDITORS. 

A  conveyance  of  an  insolvent's  property,  au- 
thorizing the  grantee  to  sell  and  apply  the  pro- 
ceeds, and  return  the  balance,  if  any,  to  the 
grantor,  is  not  an  assignment— Rindskopf  v. 
Vanleer  (Tex.  Civ.  App.)  918. 

An  instrument  conveying  property  In  trust 
hdd  a  mortgage,  and  not  an  assignment.  — 
Adoue  V.  Collins  (Tex.  Civ.  App.)  307. 

A  conveyance  by  an  insolvent  hdd  a  mort- 
gage, and  not  an  assignment  for  benefit  of  cred- 
itors.—Willis  7.  Holland  (Tex.  Civ.  App.)  329. 

An  assignment  executed  by  a  husband  and 
wife,  covering  community  property,  to  secure 
community  debts,  is  valid,  though  the  proi»- 
erty  and  debts  are  secured  as  those  of  toe 
wife. — Hayden  Saddlery  Hardware  (3o.  v.  Ram- 
say (Tex.  Civ.  App.)  .595. 

An  assignee  can  assert  no  better  rights  than 
his  assignor  had  before  the  assignment. — Chris- 
tian V.  Hughes  (Tex.  Civ.  App.)  298. 

When  a  foreign  assignee  will  be  entitled  to 
attorney's  fees.— Douglas  v.  Bank  of  Commerce 
(Tenn.  Sup.)  874. 

A  nonresident  mav  show  that  a  foreign  as- 
signment did  not  affect  the  insolvent's  person- 
alty in  this  state,  because  it  was  not  registered. 
—Douglas  V.  Bank  of  Commerce  (Tenn.  Sup.) 

874. 

In  an  action  by  a  preferred  creditor  to  recov- 
er goods  taken  by  attachment  from  the  posses- 
sion of  the  trustee,  the  petition  must  show  the 
value  of  the  goods  conveyed  to  the  trustee,  and 
that  he  has  not  enough  in  his  hands  to  pay 
plaintiff's  claim.— Mack  v.  Mittenthal  (Tex.  Civ. 
App.)  709. 

An  assignee  who  by  agieement  sells  property 
on  which  there  is  an  attachment  lien  cannot  be 
held  liable  therefor  beyond  the  amount  which 
should  have  been  realized  from  its  sale. — Peo- 
ple's Bank  of  Springfield  v.  Williams  (Tenn. 
Ch.  App.)  983. 

A  provision  that  au  assignee  shall  be  a  resi- 
dent of  the  assignor's  county  hdil  directory  only. 
— Burnette  v.  Foreman  (Tex.  Civ.  App.)  1032. 

A.  foreign  assignment,  to  affect  personalty  in 
Tennessee,  must  be  registered  in  the  county 
where  the  personalty  is  situated. — Douglas  v. 
Bank  of  Cdmnierce  (Tenn.  Sup.)  874. 
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Aasodations. 

See  "Bailding  and  Loan  Associations";  "Cor- 
porations." 

ASSUMPSIT,  ACTION  OF. 

Complaint  held  sufficient  without  reference  to 
an  exliibit  thereto  attached.— Laing  ▼•  Hanson 
(Tex.  CiT.  App.)  116. 

In  an  action  for  services,  heU,  that  a  special 
charge  asked  by  plaintiff  on  the  question  of  im- 
plied contracts  should  haye  been  eiven. — Bon- 
ner T.  Bradley  (Tex.  Civ.  App.)  1()14. 

Complaint  construed,  and  held  to  be  on  an  al- 
leged express  agreement  to  procure  and  deliv- 
er to  plaintiff  the  note  of  certain  parties  named, 
in  default  of  proof  of  which  plaintiff  could  not 
recover.— Huston  v.  Tyler  (Mo.)  654. 

Assumption. 

Of  risk,  see  "Master  and  Servant." 

ATTACHMENT. 

See,  also,   "Execution";  "Exemptions";   "Gar- 
nishment" 

Property  in  the  hands  of  an  assignee  for  cred- 
itors is  not  liable  to  attachment  by  the  gran- 
tor's creditor.— Southern  Soda  Works  v.  Vines 
(Tex.  Civ.  App.)  042. 

Where  the  absolute  title  to  land  was  con- 
veyed to  one  to  be  sold  by  him,  the  proceeds  to 
be  divided  among  those  furnishing  the  price, 
the  equitable  interest  of  such  persons  was  not 
attachable.— Chttse  v.  York  County  Sav.  Bank 
(Tex.  Sup.)  406. 

An  attaching  creditor  of  an  insolvent  corpo- 
ration acquires  no  right  superior  to  other  cred- 
itors.— ^Farmers'  &  Merchants'  Nat.  Bank  v. 
Waco  Electric  Railway  &  Light  Co.  (Tex.  Civ. 
App.)  131;  Metropolitan  Trust  Co.  v.  Farmers' 
'&  Merchants'  Nat.  Bank,  Id. 

Debts  have  no  situs,  but  may  be  attached  in 
any  state  other  than  that  in  which  the  debtor 
Is  a  resident. — Rowland  v.  Chicago,  B.  I.  & 
P.  Ry.  Co.  (Mo.)  29. 

An  attachment  before  judgment  on  the 
ground  that  the  debt  would  be  lost  by  delay 
sustained.— Smith  v.  Kennedy  (Ky.)   18. 

Making  a  second  writ  in  a  pending  action  re- 
turnable instanter  held  not  to  invalidato  It. — 
H.  B.  Claflin  Co.  v.  Kamsler  (Tex.  Civ.  App.) 
1018. 

Defect  in  affidavit  for  attachment  held  not 
fatal.— H.  B.  Claflin  Co.  v.  Kamsler  (Tex.  Civ. 
App.)  1018. 

A  defendant  absent  from  the  state  on  busi- 
ness, or  for  health  or  pleasure,  with  the  inten- 
tion of  returning,  is  not  a  nonresident. — Peo- 
ple's Bank  of  Springfield  t.  Williams  (Tenn. 
Ch.  App.)  983. 

When  attachment  properly  issued  for  rents 
payable  in  capital  stock  of  a  corporation.— 
Hereford  Cattle  Co.  t.  Powell  (Tex.  Civ.  App.) 
1(03. 

The  fact  that  there  is  a  small  amount  of  in- 
tiTOBt  in  plaintiff's  claim  in  excess  of  that  to 
which  he  is  entitled  is  not  ground  for  quash- 
ing an  attachment.— Hereford  Cattle  Co.  t. 
PoweU  (Tex.  Civ.  App.)  1033. 

Though  an  attachment  bond  described  the 
principal  therein  as  "Iron  City  National  Bank," 
It  was  suffiv^ient  where  it  was  signed  in  its  full 
legal  name,  viz.  "Iron  City  National  Bank  of 
Llano."— Laning  v.  Iron  City  Nat.  Bank  (Tex. 
Civ.  App.)  481. 

The  officers  and  directors  of  a  bank  may  be- 
come sureties  on  its  bond  in  attachment. — Lan- 


ing T.  Iron  City  Nat.  Bank  (Tex.  Civ.  App.) 
481. 

Wrongfiil  •ttaohment. 

Probable  cause  for  suing  out  an  attachment 
may  have  existed  though  the  attachment  was 
unauthorized.— Gimbel  v.  Gomprecht  (Tex.  Civ. 
App.)  781. 

A  person  cannot  testify  as  to  whether  he  act- 
ed with  malice  in  suing  out  an  attachment.— 
Gimbel  t.  Gomprecht  (Tex.  Civ.  App.)  781. 

In  an  action  for  wrongfnl  attachment,  it 
is  error  to  instruct  that  malice  may  be  infer- 
red from  want  of  probable  canse.--Gimbel  v. 
Gomprecht  (Tex   Civ.  App.)  781. 

In  an  actiou  for  wrongful  attachment,  the 

statement  of  a  third  person  to  defendant  of 
facts  on  which  defendant  acted,  is  inadmissi- 
ble.— Gimbel  v.  Gomprecht  (Tex.  Civ.  App.)  781. 

In  an  action  for  wrongful  attachment,  the 
fact  that  defendant  acted  on  advice  of  counsel 
is  to  be  considered.— R.  P.  Scott  Grocer  Co.  v. 
Kelly  (Tex.  Civ.  App.)  140. 

Rules  determining  measure  of  damages  for 
wrongfnl  attachment  established. — R.  F\  Scott 
Grocer  Co.  v.  Kelly  (Tex.  Civ.  App.)  140. 

ATTOBNEY  AND  CUENT. 

Argument  of   counsel,    see    "Criminal    Taw": 

•'Trial." 
Effect  of  advice  of  counsel,  see  "Attachment"; 

"Malicious  Prosecution." 
Stipulation   in  note  for  fees,   see  "Bills    and 

Notes." 

Construction  of  a  contract  fixing  the  compen- 
sation on  the  successful  prosecution  of  suits  to 
recover  land.— Rector  v.  Compton  (Ark.)  808. 

Right  of  an  attorney  who  agreed  to  prose- 
cute a  cause  for  a  fixed  compensation  to  re- 
cover for  services  rendered  after  the  suit  was 
compromised,  without  his  knowledge,  by  Us 
client.— Southern  Nat.  Bank  v.  Curtis  (Tex. 
Civ.  App.)  911. 

An  attorney  prosecuting  an  action  for  a  share 
in  the  judgment  recovered  cannot  be  required 
to  give  security  for  costs. — Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Knott  (Tex.  Civ.  App.)  401. 

In  a  proceeding  by  a  guardian  to  remove 
funds  of  a  ward  to  another  state,  a  lien  cannot 
be  declared  on  the  fund  in  favor  of  petition- 
ers' attorney.— Manson  v.  Stacker  (Tenn.  Cb. 
App.)  188. 

Autrefois  Acquit  and  Conyict. 

See  "Criminal  Law." 

BAIL. 

A  recognizance  to  "abide  the  judgment  of 
the  court  of  criminal  appeals"  is  sufficient, 
though  it  omits  the  expression  "of  the  state 
of  Texas."— Anderson  v.  State  (Tex.  Cr.  App.i 
97. 

BAILMENT. 

See,  also,  "Banks  and  Banking";  "Carriers": 
"Pledges." 

A  gratuitous  bailment  ceases  on  the  death 
of  the  bailee.— Morria  t.  Lowe  (Tenn.  Snp.) 
1008. 

BANKS  AND  BANKING. 

A  general  deposit  held  not  changed  to  special 
deposit  in  trust,  thereby  entitiing  it  to  pref- 
erence on  the  insolvency  of  the  bank. — State 
Bldg.  &  Sav.  Ass'n  v.  Mechanics'  Sav.  Bank 
&  Trust  Co.  (Tenn.  Ch.  App.)  867. 


uigitized  by 


Google 


INDBX. 


IHl 


A  bank  held  not  cnargeabie  with  notice  of 
insanity  of  an  indorser  of  a  renewal  note  be- 
caase  such  insanity  was  known  to  the  presi- 
dent  of  the  bank.— Memphis  Nat.  Bank  t. 
Sneed  (Tenn.  Sup.)  716. 

Where  the  payee  of  a  draft  innocently  in- 
dorses it  to  the  order  of  a  fictitions  person,  be- 
lieving him  to  be  real,  the  drawee  la  not  pro- 
tected in  its  payment  on  the  forged  indorsement 
by  a  third  person  of  the  name  of  the  fictitious 
indorsee.— Cltism  t.  First  Nat.  Bank  (Tenn- 
Sup.)  387. 

BASTABDS. 

Under  Gen.  St.  1888,  p.  716,  §  3,  the  issue  of 
a  marriage  contracted  In  a  state  where  it  is 
void  can  inherit  property  in  Kentucky  from  the 
parents.— Leonard  t.  Braswell  (Ky.)  684. 

Battery. 

See  "Assault  and  Battery." 


Benefits. 

)Iic  ii 
ipal  Corpora'tions." 

Bequest. 


Arising  from  public  improvements,  aee  "Mnnic- 


See  "Wills." 

Best  and  Secondary  Evidence. 

See  "Evidence." 

BILLS  AND  NOTES. 

Estoppel  to  allege  fraudulent  alteration,  see 
"Estoppel." 

Note  as  payment,  see  "Payment." 

Parol  evidence  to  vary  indorsement,  see  "Evi- 
dence." 

Usury  in,  see  "Usury." 

A  note  is  not  rendered  nonnegotiable  by  the 
insertion  of  a  stipulation  for  reasonable  attor- 
ney's fees  in  <^st-  of  suit.  —  Oppenheimer  v. 
Farmers'  &  Merchants'  Bank  (Tenn.  Sup.)  705. 

Note  executed  in  Tennessee  to  a  building  cor- 
poration in  Minnesota,  and  payable  there,  is  a 
Minnesota  contract. — Pioneer  Savings  &  Lioan 
Co.  V.  Cannon  (Tenn.  Sup.)  386. 

The  indorsement  in  this  state  of  a  draft 
drawn  and  ucceptcd  in  a  forelKu  state  is  gov- 
erned by  the  laws  of  this  state.— Douglas  v. 
Bank  of  Commerce  (Tenn.  Sup.)  874. 

Compromise  of  a  claim  against  defendant  and 
dismissal  of  an  action  held  sufficient  considera- 
tion for  a  note.— Rains  v.  Lee  (Ky.)  176. 

It  was  proper  to  inquire  whether  in  consid- 
eration of  the  execution  of  a  note  the  payee 
released  the  maker  from  his  liability  on  certain 
other  notes  as  well  as  for  certain  indebtedness 
due  him  by  the  maker. — Henry  v.  Sansom  (Tex. 
Civ.  App.)  122. 

One  owning  an  interest  in  the  value  of  notes 
is  entitled  to  a  pro  rata  share  of  the  fees  which 
by  terms  attached  when  suit  was  begun  on  the 
notes.— Mays  v.  Sanders  (Tex.  Civ.  .\pp.)  108. 

Grantor's  rescission  of  contract  and  election 
to  make  the  premises  a  homestead  releases  par- 
ties' liability  on  grantee's  purchase-money 
notes.— Mays  v.  Sanders  (Tex.  Civ.  App.)  108. 

When  party  owning  an  interest  in  notes  se- 
cured by  vendor's  lien  can  enforce  it  against 
the  maker,  and,  by  lien,  against  the  land  aft- 
er a  quitclaim  by  grantee  to  grantor  in  con- 
sideration of  a  release  from  all  liability  on  the 
notes.— Mays  v.  Sanders  (Tex.  Civ.  App.)  108. 

A  demand  at  the  bank  where  a  note  was  pay- 
able was  good,  though  the  notary  failed  to  certify 


that  he  made  it  of  some  person  therein. — 
Douglas  V.  Bink  of  Commerce  (Tenn.  Sup.) 
874. 

Under  MUL  &  V.  Code.  H  1799,  1800,  the 
certificate  of  a  nonresident  notary  is  competent 
evidence  of  the  demand  for  payment  of  an  in- 
land bill.  —  Douglas  v.  Bank  of  Commerce 
(Tenn.  Sup.)  874. 

Though  certain  drafts  had  not  matured,  and 
no  demand  or  notice  of  dishonor  had  been  given 
to  the  nonresident  drawer  thereof,  the  holder 
was  entitled  to  sue  out  attachments  against  the 
property^  of  such  nonresident  upon  the  tatter's 
declaration  of  his  insolvency. — Douglas  v.  Bank 
of  Commerce  (Tenn.  Sup.)  874. 

Imdonement  and  transfer. 

A  purchaser  of  a  nore  at  a  discount  of  20 
per  cent,  held  not  to  subject  the  purchaser  to 
the  equities  between  the  original  parties  be- 
cause of  inadequacy  of  price. — Oppenheimer  v. 
Farmers'  &  Merchants'  Bank  (Tenn.  Sup.)  705. 

A  bona  fide  purchaser  of  a  note  procured 
through  fraud  can  recover  only  what  he  ac- 
tually paid  tor  the  paper.  —  Oppenheimer  v. 
Farmers'  &  Merchants'  Bank  (Tenn.  Sup.)  705. 

A  bank  which  discounted  a  draft  drawn  on  a 
nonresident  on  the  same  day  that  he  declared 
his  insolvency  is  entitled  to  sue  out  an  attach- 
ment against  his  personalty  in  this  state.— 
Douglas  V.  Bank  of  Commerce  (Tenn.  Sup.)  874. 

Where  a  note  jjiven  to  a  firm  for  an  illegal 
consideration  is  indorsed  to  a  member  of  the 
firm,  the  latter  is  not  an  innocent  holder. — 
Reed  v.  Brewer  (Tex.  Civ.  App.)  99. 

A  note  fraudulently  transferred  by  the  payee 
having  possession  thereof  after  payment  and 
after  maturity  does  not  render  the  maker  liable 
to  the  transferee.- Branch  v.  Traylor  (Tex. 
Civ.  App.)  ^92. 

The  Inference  of  delivery  from  possession  of 
a  note  by  the  payee  may  be  overthrown  by  evi- 
dence that  the  deli\ery  was  based  on  a  contin- 
gency that  had  not  happened. — Hurt  v.  Ford 
(Mo.)  671. 

Power  of  makers  of  a  note  to  ratify  the  un- 
authorized deliver.1  of  the  same,  determined. — 
Hurt  V.  Ford  (Mo.)  671. 

A  note  delivered  to  a  payee  with  a  condition 
that  a  lacking  signature  should  be  added  be- 
fore it  became  valid  does  not  constitute  a  valid 
delivery.— Hurt  v.  Ford  (Mo.)  671. 

Payment. 

Right  of  the  maker  to  claim  deductions  in  an 
action  on  a  note  after  he  had  voluntarily  paid 
the  full  amount  of  another  note  executed  at 
the  same  time,  pending  an  action  thereon.— 
Henry  v.  Sansom  (Tex.  Civ.  App.)  122. 

The  voluntary  payment  of  a  note  pending  an 
action  thereon  does  not  estop  the  maker  in  a 
subsequent  action  on  another  note  executed 
contemporaneously  with  the  former,  from  as- 
serting partial  failure  of  consideration.— Hen- 
ry V.  Sansom  (Tex.  Civ.  App.)  122. 

A  payment  made  on  a  note  after  the  date 
when  due  by  its  terms,  but  before  the  expiration 
of  the  days  of  grace,  is  not  before  maturity,  so 
as  to  constitute  a  cousideration  for  an  agree- 
ment to  extend. — McKamy  v.  McNabb  (Tenn. 
Sup.)  1091. 

An  agreement  between  the  payee  and  princi- 
pal for  tho  extension  of  a  note  on  payment  of 
usurious  interest  is  without  consideration,  and 
does  not  release  sureties.— McKamy  v.  McNabb 
(Tenn.  Sup.)  1091. 

An  extension  of  time  for  a  stipulated  period 
is  net  without  consideration,  though  at  a  re- 
duced rate  of  interest.- Kearby  v.  Hopkins 
(Tex.  Civ.  App.)  506. 

Actions  on. 

One  who  has  accepted  a  draft,  and  credited 
the  same  upon  a  runn'iig  account,  cannot  sue 
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the  drawer  until  the  maturity  of  the  same, 
though  the  drawer  baa  declared  his  insolTency. 
—Douglas  V.  Bank  of  Commerce  (Tcnn.  Sup.) 
874. 

Petition  hdd  sufficient  to  authorize  oroof  of 
the  date  of  a  credit  on  the  note  sued  on.— Scar- 
borough T.  Bowyer  (Tex.  Cjt.  App.)  141. 

Where  the  note  declared  on  was  for  $2,850, 
and  the  defendant  allejred  that  when  he  signed 
the  note  it  was  for  $150,  a  plea  of  non  est  fac- 
tum Is  good,  though  the  signature  and  the  paper 
were  that  of  the  original  note. — Stephens  r. 
.\nderson  (Tex.  Civ.  App.)  1000. 

Evidence  in  an  action  on  a  note,  where  the 
defense  is  that  it  has  been  raised  by  forgery, 
examined,  and  held  admissible. — Stephens  v. 
Anderson  (Tex.  Civ.  App.)  1000. 

Verdict  in  action  on  a  note  held  to  dispose  of 
ail  the  issues,  and  to  justify  a  judgment  for 
the  maker.  —  Stephens  v.  Anderson  (Tex.  Civ. 
App.)  1000. 

In  an  action  by  an  assignee  of  a  note,  defend- 
ant may  bring  in  the  payee  to  respond  in  dam- 
ages for  false  representations. — Pruitt  v.  JoufS 
(Tex.  Civ.  App )  502. 

In  an  action  by  the  administrator  of  the  payee 
of  a  note,  a  reply  held  to  sufficiently  deny  the 
validity  of  an  assignment  of  the  note  by  the 
payee.- Neale's  Adm'r   v.   Neale   (Ky.)   626. 

Where,  in  an  action  on  notes  reciting  that 
they  were  given  for  certain  property,  defend- 
ant claims  that  they  were  given  for  services  to 
be  rendered,  plaintiff  may  show  the  value  of 
the  property.— MeCormick  v.  Kampmann  (Tex. 
Civ.  App.)  130. 

It  may  be  shown  in  defense  to  a  note,  which 
was  in  excess  of  other  notes,  that  it  was  in- 
tended to  t>e  made  out  in  the  amount  repre- 
sented by  said  other  notes. — Henry  y.  Sansom 
(Tex.  Civ.  App.)  122. 

Evidence  that  deceased  in  his  lifetime  stat- 
ed that  no  more  than  the  amount  represented 
by  said  substituted  notes  should  be  collected, 
was  admissible. — Henry  v.  Sansom  (Tex.  Civ. 
App.)  122. 

A  judgment  that  a  certain  note  was  not  in- 
cluded in  another  afterwards  executed  by  de- 
fendant did  not  estop  defendant  in  an  action 
on  the  latter  note  from  asserting  that  it  was 
given  as  a  substitute  for  two  other  notes,  but 
by  mistake  was  made  out  for  more  than  the 
amount  due  on  said  notes. — Henry  t.  Sansom 
(Tex.  Civ.  App.)  122. 

Bona  Fide  PurchaserB. 

See  "Vendor  and  Purchaser." 

Of  bills  and  notes,  see  "Bills  and  Notes." 

BONDS. 

See,  also,  "Principal  and  Surety." 
In  attachment,  see  "Attachment." 
In  forcible  entry  and  detainer,  see  "Forcible 

Entry  and  Detainer." 
In  replevin,  see  "Replevin." 
Of  city,  see  "Municipal  Corporations." 
Of  corporations,  see  "Corporations." 

Bonds  coveiing  the  term  of  office  of  a  county 
trustee  instead  of  one  year  thereof,  as  required 
by  statute,  held  to  be  valid  common  law  bonds. 
— Maddox  v.  Shacklett  (Tenn.  Ch.  App.)  731. 

Sufficiency  of  the  petition  in  an  action  on  a 
bond  conditioned  for  the  payment  of  all  dam- 
ages that  might  be  sustained  by  plaintiff  by  rea- 
son of  his  suspension  from  office. — Hagans  v. 
McClain  (Tex.  Civ.  App.)  818. 

That  no  Drder  appears  showing  the  execution 
of  an  official  bond  as  sheriff  does  not  affect  the 
validity  of  his  bond  for  collector  of  taxes,  the 


execution  of  which  is  shown  by  an  order  of  the 
court. — Commonwealth  v.  Howard  (Ky.)  556. 

Pleading  and  evidence  m  an  action  on  a 
bond  reviewed,  and  held  insufficient  to  sustain 
judgment  against  the  sureties.  —  Collins  v. 
Chastain  (Tex.  Civ.  App.)  503.  • 

On  breach  of  a  bond,  the  obligee  may  join  in 
one  suit  the  sureties  thereon,  and  the  sureties 
on  a  subsequent  bond  given  as  additional  secu- 
rity for  the  performance  of  the  same  contract. 
— Deutschman  y.  Battaile  (Tex.  Civ.  App.)  4S9. 

BOUND  ABIES. 

By  agreemenu  landowners  may  establish  a 
boundary,  without  reference  to  the  line  of  the 
government  survey. — Cox  t.  Dangherty  (Ark.) 

184. 

Briefiu 

See  "Appeal  and  Error." 

BROKEBS. 

Evidence  examined,  and  held,  that  pUuntUTs 
were  not  entitled  to  commission  for  a  sale  of 
real  estate.- Meston  v.  Davies  (Tex.  Civ.  Ai>p.l 

805. 

Contract  for  the  sale  of  land  providing  that 
the  agent  should  be  paid  h  conimisRion  on  the 
"amount  received"  construed,  and  hrld  that, 
after  payment,  no  commission  was  payable  un- 
til collected.  —  Gresham  v.  Galveston  County 
(Tex.  Civ.  App.)  796. 

A  vendor  of  land  held  liable  for  commissions 
though  the  vendee  had  agreed  to  assume  the  lia- 
bility therefor.— Burnett  v.  Casteel  (Tex.  Civ. 
App.)  782. 

Evidence  examined,  and  hfld  insufficient  to 
show  a  right  to  commission  on  sale  of  land. — 
Smith  V.  Patrick  (Tex   Civ.  App.)  762. 


BXTHiDINa  AND  liOAN  ASSOCI- 
ATIONS.   • 

A  by-law  of  a  building  association  imposing 
a  fine  of  10  cents  per  month  on  each  share  of 
stock,  for  every  mouth  when  dues  are  not  paid, 
is  reasonable. — Roberts  v.  American  Building 
&  Loan  Ass'n  (Ark.)  1085. 

Fines  imposed  by  building  associations  on 
their  members  for  defaults  in  making  payments, 
if  reasonable  in  amount,  will  be  enforced  in 
equity,  independently  of  statutory  provisions. — 
Roberts  v.  American  Building  &  L<oan  Ass'n 
(Ark.)  1085. 

The  equitable  rule  stated  for  computing  the 
amount  due  on  a  building  association  loan,  on 
a  foreclosure  against  a  borrowing  member  in 
default,  and  a  cancellation  of  his  stock.— Rob- 
erts V.  American  Building  &  Loan  Ass'n  (Ark.) 
1065. 

Suit  against  association  by  the  supervisor  au- 
thorized by  Act  March  22,  1895,  may  be  con- 
ducted by  counsel  othe.  than  the  attorney  gen- 
eral.- State  ex  rel.  Walker  t.  Flitcraft  (Mo.) 
(!75. 

Under  Act  March  22.  1895,  the  state  treai-ur- 
er,  as  ex  officio  supervisor  of  building  and  loan 
associations,  can  dismiss  a  suit  against  such 
an  association  w'thont  the  knowledge  or  con- 
sent of  the  attorney  general.  —  State  ex  rel. 
Walker  v.  Flitcraft  (Mo.)  675. 

A  borrowing  member  is  not  entitled,  on  the 
insolvency  of  the  association,  to  have  the 
amount  of  dues  paid  in  applied  in  payment  of 
his  debt.— Price  v.  Kendall  (Tex.  Civ.  App.)  810. 

In  an  action  by  the  association's  receiver  to 
recover  a  debt  due  from  a  member  to  the  asso- 
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ciation,  it  was  held  that  defendant  was  not  enti- 
tled to  apply  the  amount  of  dues  paid  in  and  in- 
terest thereon,  in  part  payment,  the  balance  of 
the  debt  not  being  tendered. — Price  t.  Kendall 
(Tex.  CiT.  App.)  810. 

Stockholder  is  not  entitled  to  apply  stock  pay- 
menta  on  a  loan. — Pioneer  Savings  &  Loan  Co. 
T.  Cannon  (Teun.  Sup.)  386. 

Contract  of  foreign  loan  company  held  not 
affected  by  snbst^quent  leKialation  relating  to 
filing  of  such  company's  charter. — Pioneer  Sav- 
ings &  Loan  Co.  v.  Cannon  (Tenn.  Sup.)  386. 

A  note  executed  to  a  loan  association  pro- 
viding; for  6  per  cent,  interest  and  5  per  cent, 
premium  Held  not  usnrious.— Pioneer  Savings 
&  Loon  Oo.  T.  Cannon  (Tenn.  Snp.)  386. 

Building  Contracts. 

See  "CJontracts." 

Borden  of  Troot. 

See  "Evidence." 


BUBGLABT. 

Evidence  examined,  and  held  insnfficient  to 
support  a  conviction. — Starchman  v.  State 
(Ark.)  940. 

Where  a  safe  Dad  been  blown  open  with 
dynamite,  evidence  that,  under  a  search  war- 
rant, drills  and  dynamite  had  been  found  in  de- 
fendant's house,  was  admissible.— Starchman 
V.  State  (Ark.)  940. 

An  instruction  as  to  the  effect  of  possession 
of  the  stolen  property  held  a  charge  on  the  evi- 
dence.—Scott  V.  State  (Tex.  Cr.  App.)  276. 

By-Laws. 

Of  bnilding  association,  8e«  "Building  and  Loan 
Associatioua." 


OANCEIiLATION  OF  DTSTBU- 
MENTS. 

Insurance  policies,  see  "Insurance." 

A  deed  by  a  woman  of  80  to  her  daughter  of 
all  her  property,  to  the  exclusion  of  another 
daughter,  set  aside  for  undue  influence. — Mar- 
tin V.  Baker  (Mo.)  3(59. 

Evidence  examined,  and  held  to  entitle  plain- 
tiff to  a  rescission  of  a  contract  for  the  pur- 
chase of  stock  for  fraud  on  tender  of  the  stock. 
—Robinson  v.  Dickey  (Tex.  Civ.  App.)  499. 

A  conveyance,  fully  executed  and  legal  in 
Itself,  will  not  be  set  aside  by  a  court  of  equity, 
at  the  suit  of  the  grantor,  because  it  was  exe- 
cuted to  assist  the  grantee  in  perpetrating  a 
fraud. — ^Walton  v.  Blackman  (Tenn.  Cb.  App.) 
195. 

To  authorize  a  court  to  set  aside  a  deed  duly 
executed,  on  the  ground  of  fraud,  the  proof 
must  be  clea."  and  convincing. — Walton  v. 
Blackman  (Tenn.  Ch.  App.)  195. 

One  who  had  ample  opportunity  to  examine 
the  goods  in  exchange  for  which  he  conve.vfd 
land  cannot  have  the  deed  rescinded  because 
he  overvalued  the  goods. — Adams  v.  Pardue 
(Tex.  Civ.  App.)  1015. 

OABBIEBS. 

See,  also,  "Railroads." 

Of  (ooda. 

The  burden  is  on  the  last  of  connecting  car- 
riers to  show  that  injuries  to  goods  did  not  oc- 


cur on  its  line.- Louisville  &  N.  R.  Co.  v.  Ten- 
nessee Brewing  Co.  (Tenn.  Sup.)  392. 

The  last  carrier  is  not  liable  for  injuries  to 
goods  occurring  before  they  reached  it  by  rea- 
son of  a  defective  car  furnished  by  a  preceding 
carrier. — Louisville  &  N.  K.  Co.  v.  Tennessee 
Brewing  Co.  (Tenn.  Sup.)  392. 

Act  March  4,  1891,  invalidating  contracts 
which  limit  to  less  than  two  years  the  period 
in  which  suit  may  be  bronght  thereon,  applies  to 
an  interstate  shipment. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Herring  (Tex.  Civ.  App.)  129. 

The  shiijper  of  goods,  after  delivery  and  re- 
ceipt of  bill  of  lading,  can  make  the  delivery 
conditional  on  the  payment  of  a  draft. — Louis- 
ville &  N.  R.  Co.  V.  Hartwell  (Ky.)  183. 

Where  a  consignor,  after  delivery  to  the  car- 
rier, forbids  the  delivery  to  the  consignee,  there 
is  no  presumption  that  the  consignee  is  the 
owner  of  the  goods.— Louisville  &  N.  R.  Co.  v. 
Hartwell  (Ky.)  183. 

—  XiiTe-sto«k  aUpineiitEl. 

Measure  of  damages  for  failure  to  deliver  live 
stock  at  market  on  the  day  intendp<l. — Louis- 
ville &  N.  R.  Co.  V.  Robinson  (Ky.)  6. 

The  measure  of  damages  for  delay  in  ship- 
ping cattle  and  failure  to  feed  them  in  transit 
is  the  difference  between  the  price  actually 
brought  and  that  which  would  have  been  se- 
cured if  they  had  been  delivered  on  time  and 
properly  fed.— Missouri,  K.  &  T.  Ity.  Co.  of 
Texas  v.  Cobb  (Tex.  Civ.  App.)  500. 

A  contract  for  shipment  of  live  stock  which 
requires  written  notice  of  injury  or  claim  for 
damages  to  be  given  by  the  Nhijjper  before  the 
stock  is  unloaded,  in  order  to  charge  the  carrier 
with  liability,  is  in  violation  of  the  constitution- 
al provision  prohibiting  the  limiting  of  liability, 
and  void.— CJhio  &  M.  Ry.  Co.  v.  Tabor  (Ky.) 
18. 

A  provision  of  law  prohibiting  a  carrier  from 
limiting  its  common-law  liability  does  not  af- 
fect interstate  commerce,  and  applies  to  con- 
tracts for  shipments  terminating  in  another 
state.— Ohio  &  M.  Ry.  Co.  v.  Tabor  (Ky.)  18. 

Carrier  is  responsible  for  damages  resulting 
to  a  shipment  of  horses  from  a  negligent  de- 
lay, though  the  inherent  propensities  of  the 
horses  may  have  contributed  to  the  result. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Herring  (Tex. 
Civ.  App.)  129. 

When  carrier  responsible  for  damages  result- 
ing to  a  shipment  of  live  stock,  though  the  cars 
were  on  a  connecting  line  when  the  injury  oc- 
curred.— Galveston,  H.  &  8*  A.  Ry.  Co.  v. 
Herring  (Tex.  Civ.  App.)  129. 

Railway  company  is  not  liable  for  death  of 
stock  from  disease  contracte<l  from  stock  es- 
caping from  its  cars,  unless  negligence  is  shown. 
— Selvege  v.  St.  Louis  &  S.  K.  Ky.  Co.  (Mo.)  652. 

Of  pasaensers. 

One  procuring  a  first-class  limited  ticket  hdd 
entitled  to  maintain  an  action  for  forcible  eject- 
ment on  taking  the  cars  the  following  day. — 
Louisville  &  N.  R.  Co.  v.  Gaines  (Ky.)  174. 

A  carrier  of  passengers  is  not  liable  for  an 
injury  to  a  passenger  occasioned  by  a  fellow 
passengri  accidentally,  and  which  the  carrier 
had  no  reason  to  anticipate. — Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  Long  (Tex.  Civ.  App.)  485. 

For  negligence  in  failing  to  stop  a  train  at  a 
station,  whereby  a  passenger  was  carried  be- 
yond her  destination,  a  railroad  company  is 
liable  in  compensatory  damages  only.— Louis- 
ville &  N.  R.  Co.  V.  Jackson  (Ky.)  173. 

Evidence  that  a  passenger  on  defendant's 
train  was  injured  while  passing  from  one  car 
to  another  considered,  and  held  insufficient  to 
sustain  a  recovery  by  plaintiff. — Choate  v.  San 
Antonio  &.  A.  P.  Ry.  Co.  (Tex.  Sup.)  247. 
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A  passenger  alighting  from  a  moving  train 
held  guilty  of  contributory  negligence. — Wil- 
liams T.  St.  Louis  S.  W.  Ry.  Co.  (Tex.  Civ. 
App.)  329. 

In  an  action  for  injuries  to  a  passenger,  where 
her  evidence  raised  the  question  of  contributory 
negligence,  hdd,  that  a  charge  that,  if  she  was 
injured  by  failuie  to  use  reasonable  care,  she 
could  not  recover,  should  have  been  given. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Flatt  (Tex.  Civ. 
App.)  1029. 

The  declarations  of  a  brakeman  when  eject- 
ing a  passenger  from  a  train  are  not  competent 
to  prove  that  he  acted  under  orders  from  the 
conductor.— Lyons  v.  Texas  &  P.  Ry.  Co.  (Tex. 
Civ.  App.)  1007. 

Where  an  open  street  car  was  of  the  usual 
construction,  held  error  to  charge  that  the  space 
between  the  fender  over  the  wheels  and  the 
side  of  the  car  rendered  defendant  liable,  if 
plaintiff  was  injured  thereby. — Thompson  T. 
Metropoliten  St.  Ry.  Co.  (Mo.)  62S. 

.  Measure  of  damages  for  compelling  a  passen- 
ger to  pay  more  than  the  regular  fare  between 
two  stations  determined. — Courts  v.  Louisville 
&  N.  R.  Co.  (Ky.)  54a 

CEMETEBTES. 

The  owner  of  a  cemetery  lot  may  maintain  a 
bill  in  equity  afrainst  the  association  for  failure 
to  keep  the  walks,  etc..  In  proper  repair. — Hous- 
ton Cemetery  Co.  v.  Drew  (Tex.  Civ.  App.)  802. 

Certificate. 

Of  acknowledgment,  see  "Acknowledgment" 

OEBTIOBABL 

Under  Const,  art.  6,  {  3,  certiorari  will  issue 
to  review  the  action  of  a  lower  court  issuing  a 
writ  of  habeas  corpus  to  prisoners  held  under 
sentence  of  death.— State  ex  rel.  Walker  v. 
Dobson  (Mo.)  238. 

That  petitioner  on  certiorari  to  the  board  of 
equalization  reads  m  evidence  from  a  so-called 
bill  of  excepticiiS  signed  by  the  board  does  not 
make  it  a  part  of  ihe  ror^rd. — Ward  v.  Board  of 
Equalization  of  Gentry  County  (Mo.)  648. 

On  certiorari  there  can  be  reviewed  only 
such  matters  as  appear  from  the  face  of  the 
record,  and  go  to  the  jurisdiction  of  the  tri- 
bunal to  which  the  writ  is  sued  out. — Ward  v. 
Board  of  Equalization  of  Gentry  County  (Mo.) 
048. 


See  "Equity." 


Chancery. 


Chancre  of  Venue. 

See  "Criminal  Law";  "Venue." 
CHABITIEa. 

A  gift  in  trust  for  a  certain  unincorporated 
church  hfld  invalid  for  indefiniteness.— Jones  v. 
Green  (Tenn.  Ch.  App.)  729. 

CHATTEL  MOBTaAGES. 

Reformation  for  mistake,  see  "Reformation  of 
Instruments." 

A  lien  of  a  mortgage  hdd  superior  to  that  of 
a  creditor  of  the  mortgagor  garnishing  money 
due  from  a  purchaser  of  the  mortgaged  chat- 
tels.—New  Albany  Woolen  Mills  v.  Lewis  (Ky.) 
12. 

A  chattel  mortgage,  though  not  filed  "forth- 
with," is  valid  as  against  one  becoming  a  cred- 


itor of  the  mortgagor  after  such  delayed  filing. 
— Maverick  v.  Bohemian  Club  (Tex.  Civ.  App.) 
147. 

A  verbal  agreement  between  mortgagor  and 
mortgagee  to  substitute  other  proper^  for  that 
covered  by  the  mortgage  is  valid  between  the 
parties.— Leeds  v.  Reed  (Tex.  Oiv.  App.)  347. 

Citation. 

See  "Process  " 

City. 

See  "Municipal  Corporations." 

CivH  Damage  Iiaws. 

See  "Intoxicating  Liquors." 

CIiEBKS  OF  C0I7BTS. 

A  deputy  clerk  of  court  is  not  disqualified  to 
take  the  affidavit  and  approve  a  bond  for  at- 
tachment merely  because  the  clerk  was  a  di- 
rector and  vice  president  of  the  bank  that  sued 
out  the  attachment. — Laning  t.  Iron  City  MaC 
Bank  (Tex.  Civ.  App.)  48L 

Cloud  on  Title. 

See  "Quieting  Title." 

Collateral  Attack. 

On  Judgment,  see  "Judgment." 

Collateral  Security. 

See  "Pledges." 

Collusion. 

Effect  on  jurisdiction,  see  "Courts." 

Color  of  Title. 

See  "Adverse  Possession." 

COMMERCE. 

Rev.  St  188b,  a  953,  954,  prohibiting  trans- 
portation through  the  state  of  Mexican,  Chero- 
kee, or  Indian  cattle,  is  an  interference  with  in- 
terstate commerce.^Selvege  t.  St  Lonis  &  S.  F. 
Ry.  Co.  (Mo.)  652. 

Commercial  Paper. 

See  "BiUs  and  Notes." 

Commission. 

Of  broker,  see  "Brokers." 

Commissioner. 

Jury  commissioners,  see  "Jury." 

Common  Carrier. 

See  "Carriers." 

Common  Law. 

Bonds,  see  "Bonds." 

Community  Proi>erty. 

See  "Husband  and  Wife." 

Comparative  Negligence. 

See  "Negligence." 
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Oompezusatlon. 

For  land  taken  for  pablic  nae,  we  "Eminent 

,    Domain." 

^f  broker,  see  "Brokers." 

Of  county  recorder,  see  "Counties." 

Of  receiver,  see  "Receiyers." 

Ctompetenoy. 

Of  evidence,  see  "Evidence  " 

Of  juror,  see  "Jury." 

Of  witness,  see  "Witnesses." 

Oomplaizit. 

S!«e  "Pleading." 

COMPROMISE  AND  SBTTIiE- 
MBXT. 

As  consideration  for  note,  see  "Bills  and  Notes." 

Aatborit7  of  guardian  to  compromise  claim  in 

fkvor  of  wards,  see  "Guardian  and  Ward." 

Where  a  settlement  covering  all  legitimate  de- 
mands is  made,  it  is  a  bar  to  any  further  ac- 
tion thereon.— State  v.  Tomlin  (Tenn.  Ch.  App.) 

Ignorance  of  law  not  induced  by  fraud  will 
not  relieve  one  from  a  settlement.— Ximenes  v. 
Wilson  County  (Tex,  Civ.  App.)  127. 

Condition. 

In  polides,  see  "Insurance." 

Conditional  Sales. 

See  "Sales." 

Confession. 

As  evidence,  see  "Criminal  Law." 

Confirmation. 

Of  Judicial  sales,  see  "Judicial  Sales." 

Conflict  of  Laws. 

What  law  governs  assignment,  see  "Assign- 
ments for  Benefit  of  Creditors." 

negotiable    instruments,    see     "Bills    and 

Notes." 

pleadings,  see  "Pleading." 

Connecting  Ldnes. 

See  "Carriers." 

Consideration. 

For  contract,  see  "Contracts." 

Consolidation. 

Of  railroads,  see  "Railroads." 


CONSPntAOY. 

Under  Act  March  30,  1888,  relating  to  con- 
spiracies against  trade,  proof  merely  that  de- 
fendant was  an  agent,  without  proof  that  he 
had  knowledge  of  the  conspiracy,  is  insufficient. 
—Hathaway  v.  State  (Tex.  Cr.  App.)  465. 

Where  the  indictment,  under  an  act  relating 
to  conspiracies  against  trade,  does  not  charge 
defendant  as  principal,  or  that  he  acted  for 
tlie  trust,  proof  of  such  facts  will  not  support 


a   conviction.— Hathaway    v.   State   (Tex.    Cr. 
App.)  465. 

Constable. 

See  "Sheriffs  and  Onstables." 

COXSTITUnONAIi  LAW. 

Regulation  of  commerce,  see  "Commerce." 
Spt'cial  laws,  see  "Statutes." 

Rev.  Ord.  St.  Louis,  c.  26,  art  6,  8  1033,  cl.  8. 
is  unconstitutional,  in  that  it  invades  the  right 
of  personal  liberty.- Ex  parte  Smith  (Mo.)  028. 

Act  1885,  G.  137,  H  2,  3,  held  nnconstituUonal 
as  not  due  process  of  law.— Johnson  v.  Hudson 
(Tenn.  Sup.)  380. 

Under  the  constitution  of  1848  and  the  later 
constitution,  the  legislature  had  power  to  pass 
Gen.  St.  §  2781,  providing  for  the  removal  of 
city  officers  by  the  board  of  aldermen  "sitting 
as  a  court."--Gibbs  v.  Board  of  Aldermen  of 
City  of  Louisville  (Ky.)  521. 

Rev.  St  1888.  g  3831.  relating  to  dealing  in 
options,  is  constitutional.— State  t.  Gritzner 
(Mo.)  38. 

Act  April  1.  1801  (Laws  1881,  p.  172),  is  not 
in  violation  of  Const  art.  2,  §  28.— State  ex 
rel.  Kansas  City  &  S.  Ry.  Co.  v.  Slover  (Mo.) 
50. 

Rev.  Pen.  Code  1885,  arts.  873,  874,  making 
it  a  misdemeanor  to  build  a  fence  three  miles 
long  without  a  gate,  held  unconstitutional. — 
Dilworth  v.  State  (Tex.  Cr.  App.)  274. 

Act  1885,  c.  182,  making  it  a  misdemeanor  in 
certain  counties  to  allow  live  stock  to  run  at 
large,  is  unconstitutional.  —  Sutton  v.  State 
(Tenn.  Sup.)  687. 

Under  the  provision  of  the  bill  of  rights  that 
in  all  criminal  prosecutions  the  accused  shall  be 
confronted  with  the  witnesses,  the  reading  of 
the  testimony  of  witnesses  against  an  accused 
given  on  a  former  trial  or  a  preliminary  hearing 
cannot  be  legally  authorized. — Cline  v.  State 
(Tex.  Cr.  App.)  1098. 

A  court  cannot  be  given  concurrent  jurisdic- 
tion over  offennes  against  the  state  without 
allowing  appeals  from  its  judgments  as  allowed 
by  the  constitution.- Leach  v.  State  (Tex.  O. 
App.)  471. 

Acts  1895,  c.  127,  providing  for  the  protection 
af  fish,  held  constitutional. — Peters  v.  State 
(Tenn.  Sup.)  399. 

New  Rev.  Civ.  St.  1885,  art.  6048,  is  uncon- 
stitutional. 80  far  as  it  applies  to  an  agent  so- 
liciting orders  for  a  foreign  corporation. — Ex 
parte  Holman  (Tex.  Cr.  App.)  441. 

Construction. 

Of  contract  see  "Contracts." 
Of  wills,  see  "WUls." 


COITTEMPT. 

A  refusal  to  obey  an  order  granted  without 
jurisdiction  does  not  render  the  person  so  re- 
fusing liable  for  contempt. — St  Lonis,  K.  &  S. 
R.  Co.  V.  Wear  (Mo.)  357. 

A  writ  directing  a  receiver  to  take  posses- 
sion of  certain  property,  and  to  arrest  for  con- 
tempt persons  refusing  to  surrender  it  not  par- 
ties to  the  action,  held  erroneous. — St.  Louis, 
K.  &  a  E.  Co.  V.  Wear  (Mo.)  357. 


Contest. 

Of  wUI,  see  "Wills." 
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CONTINnANCK 

In  crimtnal  cases,  see  "Criminal  Law." 

A  showing  of  diligence  in  obtaining  absent 
witnesses  hdd  necessary  to  justify  a  continu- 
ance.—Clark  T.  State  (Tex.  Cfr.  App.)  273. 


OONTBACrrS. 

See,  also,  "Assignments  for  Benefit  of  Credit- 
ors";     "Bailment";      "Bills      and      Xotes"; 
"Bonds";    'Carriers";   "Chattel  Mortgages"; 
"Deeds";  "Frauds,  Statute  of;  "Fraudulent 
Conveyances";   "Insurance";   "Landlord  and 
Tenant";     "Master    and     Serrant";     "Mort- 
gages"; "Partnership";  "Pledges";  "Principal 
and  Agent";  "Principal  and  Surety";  "Sales"; 
"Specific   Performance";    "Usury  ;   "Vendor 
and  Purchaser." 
By  city,  see  "Municipal  Corporations." 
Consideration  of  deeds,  see  "Deeds." 
Construction  of  pledge,  see  "Pledges." 
Establishment  of  boundaries,  see  "Boundaries." 
For  attorneys'  serrices,  see  "Attorney  and  Cli- 
ent" 
Measure  of  damages  for  breach,  bee   "Dam- 
aging." 
Of  hiring,  see  "Master  and  Servant." 

Stipulation  in  contract  for  sale  of  beer  that 
buyer  would  not  sell  goods  not  manufactured 
by  seller  held  not  void,  as  against  public  pol- 
icy.—Fuqua  V.  Pabst  Brewing  Co.  (Tex.  Civ. 
App.)  479. 

The  statute  defining  and  prohibiting  trusts 
and  conspiracies  in  restraint  of  trade  has  no 
application  to  contracts  between  principal  and 
agent —Welch  v.  Phelps  &  Bigelow  Windmill 
Co.  (Tex.  Sup.)  71. 

An  error  in  computation  under  a  contract, 
made  from  an  agreed  basis,  may  be  corrwted, 
though  the  contract  provides  that  the  compu- 
tation made  shall  he  final.— McEwen  v.  City  of 
Nashville  (Tenn.  Ch.  App.)  968. 

A  contract  having  provided  that  certain  ma- 
terial to  be  furnished  by  plaintiff  should  be 
free  from  dust,  plaintiff  is  entitled  to  recover 
for  sifting  the  same,  where  the  referee  found 
that  he  did  so  under  orders  from  defendant, 
in  order  that  defendant  might  make  certain  ex- 
periments.- Steffen  v.  City  of  St.  Louis  (Mo.) 
31. 

The  admission  of  evidence  relating  to  another 
contract  than  that  in  suit  held  reversible  error. 
—Davis  V.  Brown  (Ky.)  534. 

Oonaldenttioa. 

A  contract  held  void  as  based  on  an  illegal 
consideration.- Reed  v.  Brewer  (Tex,  Civ.  App.) 
99. 

Defendant's  promise  to  continue  bis  agency 
for  sale  of  plaintiffs  goods  until  he  should  find 
a  purchaser  held  a  sufficient  consideration  for 
plaintiff's  agreement  to  appoint  such  purchaser 
as  his  agent. — Deutschman  v.  Battaile  (Tex. 
Civ.  App.)  489. 

Where  an  action  was  brought  on  notes  based 
on  an  illegal  consideration,  an  agreement  by 
defendant  to  pay  the  same  in  consideration 
of  dismissal  of  an  action  thereon  does  not  ren- 
der the  contracts  legal.— Reed  v.  Brewer  (Tex. 
Civ.  App.)  99. 

Interpretatloa. 

An  abutting  owner  agreeing  with  a  street 
contractor  to  pay  his  pro  rata  share  of  the  cost 
of  the  improvement  is  personally  liable  on  the 
contract.- Burton  v.  Laing  (Tex.  Civ.  App.) 
296. 

Where  a  city  has  contracted  to  pay  any  dam- 
age which  may  accrue  by  reason  of  the  placing 
of  its  standpipe  on  private  property,  it  is  liable 
for  damages   resulting  from  an  overflow,  re- 


gardless of  the  question  of  its  aegj&genee. — 
Harter  v.  City  of  Marshall  (Tex.  Civ.  App.> 
284. 

0>ntract  to  contribute  1>5,000  to  certain  busi- 
ness hdd  not  a  loan,  so  as  to  entitle  plaintiff  t<» 
recover  it  on  severing  his  connection  with  tlie 
business. — Mack  v.  Wnrmser  (Mo.)  221. 

Contract  for  erection  of  buildings  on  adjoining 
lots  hdd  to  be  a  several  contract  between  the- 
contractor  and  the  two  property  holders. — City 
of  Independence  v.  Ott  (Mo.)  624. 

A  contract  betwe«>u  two  owners  of  lands  and 
a  building  contractor  held  a  several,  and  not  • 
joint,  contract — City  of  Independence  v.  Ott 
(Mo.)  624. 

A  contract  between  an  old  corporation  and  the 
promoters  of  n  new  one  construed,  and  hrld 
that  the  franchise  and  the  property  transferred 
to  the  promoters  were  not  to  be  used  to  pay  for 
stock  of  the  new  corixiration.— Keating  t.  Mc- 
Cuteheon  (Tex.  Civ.  App.)  B97. 

The  fact  that  parties  to  a  written  instrument 
call  It  a  "lease  is  not  conclusive.— St  Joseph 
&  St  L,  R.  Co  V,  St  Louis.  I.  M.  &  S.  Ry.  Co. 
(Mo.)  602. 

Contract  in  settlement  of  a  loan  from  a  build- 
ing association  construed,  and  Md  a  release  of 
the  borrower's  stock  in  snch  association. — 
Building  &  Loan  Ass'n  of  Dakota  t.  Hamna 
(Tex.  Civ.  App.)  318. 

CkmtribTitioii. 

Between  devisees,  see  "Wills." 

Oontributory  TSegiigeiD.ce, 

See  "Negligence." 

Conversioxu 

Wrongful  conversion,  see  "Trover  and  Conver- 
sion." 

Ckmveyances. 

See  "Chattel  Mortgages";  "Deeds";  "Fraudu- 
lent Conveyances";  "Mortgages";  "Sjiles"; 
"Vendor  and  Purchaser." 


OOBPOBATIOira. 

See,  also.  "Banks  and  Banking":  "Building  and 
Ix)an  Associations";  "(Carriers  ;  "Insurance"; 
"Municipal  CJorporations" :  "Railroads";  "Tel- 
egraphs and  Telephonjs." 

Attachment  against  see  "Attachment" 

Evidence  examine<l,  and  held  that  the  holder 
of  certain  corporate  bonds  acquired  them  with- 
out consideration. — Farmers'  &  Merchants'  Nat. 
Bank  v.  Waco  Electric  Railway  &  Light  Co. 
(Tex.  Civ.  App.)  131;  Metropolitan  Trust  Co. 
V.  Farmers'  &  MerchanU'  Nat.  Bank,  Id. 

Foreign  corporations  other  than  those  en- 
gaged in  interstate  commerce  can  be  prohibited 
from  tranoacting  business  without  obtaining  a 
permit. — Huffman  v.  Western  Mortgage  &  In- 
vestment Co.  (Tex.  Civ.  App.)  306. 

In  an  action  by  a  foreign  corporation,  the 
petition  must  allege  compliance  with  statutory 
provisions. — ^Hoffman  v.  Western  Mortgage  it 
Investment  Co.  (Tex.  Civ.  App.)  306. 

A  corporation  cannot  apply  dividends  doe  an 
individual  stockholder  to  a  debt  dne  from  a 
firm  of  which  he  is  a  member. — American  Nat 
Bank  v.  Nashville  Warehouse  Sc  Elevator  Go. 
(Tenn.  Ch.  App.)  960. 

A  corporation  held  not  entitled  to  set  off  the 
dividends  of  a  stockholder  in  payment  of  a  debt 
due  him  to  the  corporation,  where  it  had  actual 
notice  of  the  transfer  of  the  stock.— -Ameritaik 
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Xat.  Bank  v.  Nashyille  Warehouse  &  Elerator 
Co.  (Tenn.  Ch.  App.)  960. 

An  agreement  by  stockholders  to  contribute 
pro  rata  to  defray  the  corporate  debts  may  be 
enforced  by  the  corporation. — Lillard  t.  Deca- 
tur Cotton  Seed  Oil  Co.  (Tex.  Civ.  App.)  792. 

A  note  given  a  foreign  insurance  company  by 
its  agents  for  uncollected  premiums  after  pas- 
sage of  Act  1891,  c.  122,  §  3,  was  void,  though 
the  contract  with  the  agents,  made  before  the 
act,  required  them  to  be  responsible  for  all  pre- 
miums.—New  Hampshire  Ins.  Co.  t.  Kennedy 
(Tenn.  Sup.)  709. 

The  objection  that  the  transfer  of  stock  was 
not  made  to  plaintiff  on  the  books,  held  cured  by 
the  intervention  of  the  person  whose  name  ap- 
pears on  the  books. — Houston  Cemetery  Co.  t. 
Drew  (Tex.  Civ.  App.)  802, 

A  petition  by  stockholders  for  the  appoint- 
ment of  a  receiver  for  the  corporation  held  to 
excuse  complainants  from  seeking  redress 
through  the  corporation  itself. — Houston  Ceme- 
tery Co.  V.  Drew  (Tex.  Civ.  App.)  802. 

Where  a  bank  advances  money  to  a  corpora- 
tion for  which  a  receiver  is  appointed,  to  pay 
its  operating  expenses,  its  claims  rank  with 
those  of  general  creditors  only. — Farmers'  & 
Merchants'  Nat.  Bank  t.  Waco  Electric  Rail- 
way &  Light  Co.  (Tex.  Civ.  App.)  131:  Metro- 
politan Trust  Co.  T.  Farmers'  &  Merchants* 
Nat.  Bank,  Id. 

Preference  between  claims  on  earnings  from 
operating  an  insolvent  corporation  by  a  re- 
ceiver determined.  —  Farmers'  &  Merchants' 
Nat.  Bank  v.  Waco  Blectric  Railway  &  Light 
Co.  (Tex.  Civ.  App.)  131;  Metropolitan  Trust 
Co.  V.  Farmers'  &  Merchants'  Nat.  Bank,  Id. 

An  attaching  creditor  of  an  insolvent  corpo- 
ration in  the  hands  of  a  receiver  has  no  lien 
depriving  the  court  of  power  to  apportion  the 
earnings  of  the  property  to  the  operating  ex- 
penses.— Farmers  &  Merchants'  Nat.  Bank  v. 
Waco  Electric  Railway  &  Light  Co.  (Tex.  Civ. 
App.)  131;  Metropolitan  Trust  Co.  v.  Far- 
mers   &  Merchants'  Nat.   Bank,  Id. 

Ck>rroboratioiu 

Of  accomplice's  testimony,  see  "Criminal  Law." 

COSTS. 

In  divorce  case,  see  "Divorce." 

Where  a  transcript  includes  superfluous  mat- 
ter, the  costs  therefor  should  be  taxed  against 
the  appellant. — Stephenson  t.  Chappell  (Tex. 
Civ.  App.)  482. 

Where  a  part  of  the  substantial  issues  in 
equity  are  found  for  plaintiff,  the  conrt  can 
divide  the  costs. — Bender  v.  Zimmerman  (Mo.) 
2ia 

The  taxation  of  costs  will  not  be  revised  in 
the  absence  of  a  motion  to  retax.— Pennsylva- 
nia Fire  Ins.  Co.  v.  Wagley  (Tex.  Civ.  App.) 
997. 

Though  a  mistake  in  a  decree  will  be  correct- 
ed on  appeal,  the  costs  of  appeal  will  not  be  al- 
lowed appellant  where  the  error  was  not  called 
to  the  attention  of  the  court  below.— Tinsley 
V.  Houston  Land  &  Trust  Co.  (Tex.  Civ.  App.) 
815. 

Costs  held  properly  charged  to  defendants, 
though  they  obtained  an  affirmative  judgment. 
— McFalls  T.  Brown  (Tex.  Civ.  App.)  1110. 

Ootmsel. 

See  "Attorney  and  Client" 

OoTinterclalxa. 

See  "Set-Off  and  CountercUim." 


OOUMTIES. 

See,   also,    "Highways";    "Municipal   C!orpora- 
tlons." 

Warrants  for  past  indebtedness,  though  val- 
id, cannot  be  paid  from  the  revenue  provided 
for  current  expenses,  until  all  warrants  drawn 
for  expenses  of  the  year  for  which  the  tax  was 
levied  have  been  paid.— State  ex  rel.  Kirtley  v. 
ScheU  (Mo.)  206. 

County  warrants  issued  for  legitimate  ex- 
penses of  the  county,  and  within  the  levy,  are 
not  invalid  because  the  county  fails  to  collect 
sufficient  from  the  levy  to  pay  all  warrants  is- 
sued.—State  ex  rel.  Kirtley  v.  Schell  (Mo.)  206. 

A  county  recorder,  under  Rev.  St.  1889,  i 
7450,  helfl  entitled  as  a  matter  of  right  to  an 
amount  sufficient  to  pay  necessary  assistants. — 
State,  to  Use  of  Vernon  County,  v.  King  (Mo.) 
681. 

Evidence  in  an  action  against  a  recorder  to 
recover  excess  over  his  salary  examined,  and 
hfld  not  to  show  anything  due  the  county.— 
State,  to  Use  of  Vernon  County,  v.  King  (Mo.) 
681. 

Failure  of  county  recorder  to  keep  an  account . 
of  his  fees  as  required  by  Rev.  St.  1889,  i  7450, 
casts    on    him    the    burden    of    showing    such 
amount.— State,  to  Use  of  Vernon  County,  v. 
King  (Mo.)  681. 

An  appropriation  of  money  for  an  exhibit  of 
the  county  resources  at  the  Tennessee  Centen- 
nial Exposition  under  Acts  1895,  c.  25,  is  an  ap- 
propriation for  a  county  purpose  within  the 
constitution. — Shelby  County  v.  Tennessee  Cen- 
tennial Exposition  (Jo.  (Tenn.  Sup.)  694. 

The  validity  of  Act  1895,  c.  25,  authorizing 
appropriation  by  counties  for  the  Tennessee 
Centennial  Exposition,  is  not  affected  by  the 
fact  that  the  exix)8itioii  is  not  to  be  had  within 
the  territorial  limits  of  any  particular  county, 
nor  by  the  extension  of  the  time  of  the  exposi- 
tion to  1897.— Shelby  County  v.  Tennessee  Cen- 
tennial Exposition  Co.  (Tenn.  Sup.)  694. 

Coiurt  of  Civil  Appeals. 

See  "Courts." 


COITBTS. 

See,  also,  "Judges." 

Improper    remarks    by    court,    see    "Criminal 
Law." 

Under  Const,  art.  5,  §  1,  the  legislature  can- 
not give  a  municipal  court  concurrent  jurisdic- 
tion with  state  courts  over  violations  of  state 
!  laws.— Leach  v.  State  (Tex.  Cr.  App.)  471. 


When  local  court  has  jurisdiction  of  a  wrong 
committed  in  a  foreign  state. — Mexican  Cent. 
Ry.  Co.  v.  Mitten  (Tex.  Civ.  App.)  282. 

Where,  after  ttie  dismissal  of  a  suit  to  wind 
up  a  corporation,  iiuother  conrt  has  acquired 
jurisdiction  of  the  same  subject-matter,  and  a 
receiver  appointed  by  it  is  rightfully  in  posses- 
sion of  the  property  of  the  corporation,  tne  suit 
will  not  be  reinstated  in  the  first  court. — State 
ex  rel.  Walker  v.  Flitcraft  (Mo.)  675. 

Courts  will  not  take  jurisdiction  of  a  collu- 
sive suit- State  ex  rel.  Hahn  v.  City  of  West- 
port  (Mo.)  663. 

A  court  which  examines  and  orders  filed  a 
bill  for  a  receiver  of  a  railroad  company  ac- 
quires exclusive  jurisdiction  over  the  property 
of  the  corporation  from  that  time,  where  it  is 
followed  by  the  appointment  of  the  receiver  as 
prayed.— Riesner  v.  Gulf,  C.  &  S.  F.  Ry.  Co. 
(Tex.  Sup.)  63. 

The  court  of  criminal  appeals  has  no  jurisdic- 
tion of  an  appeal  from  the  judgment  on  a  mo- 
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tion  by  a  district  attorney  against  a  sheriff  and 
tlie  sureties  on  his  t>ond  to  pay  certain  moneys 
oollected  by  tlie  sheriff.— Russell  ▼.  State  (Tex. 
Cr.  App.)  1070. 

The  court  of  criminal  appeals,  except  in  ex- 
traordinary cases,  will  not  grant  original  writs 
of  habeas  corpus.— Ex  parte  Lambert  (Tex. 
Cr.  App.)  81. 

The  county  court  while  in  session  need  not, 
from  day  to  day,  make  orders  of  adjournment. 
— Commonwealth  v.  Howard  (Ky.)  557. 

Under  Gen.  St.  c.  28,  art.  17,  f  §  6,  7,  the  en- 
tire time  the  county  court  is  in  session  may  be 
treated  as  one  day,  and  a  single  adjournment 
order  made  at  the  end  of  that  time.— -Common- 
wealth V.  Howard  (Ky.)  556. 

The  decision  of  the  federal  supreme  court  as 
to  the  violation  of  the  federal  constitution  by  a 
state  statute  is  binding  on  the  state  courts.— 
State  T.  Hernando  Ins.  Co.  (Tenn.  Sup.)  721; 
Same  t.  Blnff  City  Ins.  Co.,  Id. 

The  decision  of  the  federal  supreme  court  de- 
termining that  the  decisions  of  a  state  court 
holding  a  state  statute  a  violation  of  the  fed- 
eral constitution  have  not  become  a  rule  of  prop- 
erty, is  binding  on  the  state  courts. — State  v. 
•Hernando  Ins.  Co.  (Tenn.  Sup.)  721;  Same  v. 
Bluff  City  Ins.  Co..  Id. 

Supreme  eonrt. 

A  decision  of  the  court  of  civil  appeals  on  a 
question  of  fact  is  not  reviewable  by  the  sa- 

§reme  court.— Warren  v.  City  of  Denison  (Tex. 
up.)  404. 

The  supreme  court  has  no  jurisdiction  of  an 
appeal  from  the  court  of  civil  appeals,  on  the 
ground  of  conflict  with  prior  decisions,  unless 
the  conflict  is  wdl  defined.— Bassett  t.  Sberrod 
(Tex.  Sup.)  400. 

Under  Const.  1875,  art  6,  §  12,  as  amended, 
the  supreme  court  has  jurisdiction  by  direct 
appeal  of  an  action  to  which  a  city  is  a  party. 
— Steffen  v.  City  of  St.  Louis  (Mo.)  31. 

Under  Rev.  St.  1895,  art  941,  on  reversal 
by  the  court  of  civil  appeals  of  an  action  for 
injuries  on  the  ground  that  plaintiff  was  guilty 
of  contributory  negligence  aa  a  matter  of  law, 
the  case  may  be  taken  to  the  supreme  court. — 
Lee  V.  International  &  O.  N.  R.  Co.  (Tex. 
Sup.)  63. 

A  judgment  of  the  court  of  civil  appeals  held 
not  to  practically  settle  the  case  so  as  to  give 
the  supreme  court  jurisdiction  on  error. — Powell 
V.  Texas  &  N.  O.  R.  Co.  (Tex.  Sup.)  72. 

The  supreme  court  will  not  entertain  jurisdic- 
tion of  a  writ  of  error  because  of  a  conflict  be- 
tween the  case  and  a  prior  decision  of  the 
court  of  appeals,  where  such  latter  case  has 
been  overruled.— Sullivan  v.  Hartford  Fire  Ins. 
Co.  (Tex.  Sup.)  73. 

The  supreme  court  held  to  have  authority, 
where  the  surety  on  an  appeal  bond  becomes  in- 
solvent, to  require  appellant  to  furnish  a  new 
bond,  under  pain  of  vacatiiig  the  supersedeas. 
—American  Brewing  Co.  v.  Talbot  (Mo.)  657. 


COVENANT,  ACTION  OP. 

To  entitle  a  plaintiff  to  substantial  damages 
for  breach  of  a  covenant  for  seisin,  he  must 
prove  that  the  grantor  was  not  seised  of  an  in- 
defeasible estate.— Evans  v.  Fulton  (Mo.)  230. 

The  measure  of  damages  for  breach  of  a  cov- 
enant for  seisin,  by  which  the  grantee  loses  his 
purchase,  where  the  consideration  was  paid  in 
property,  is  the  market  value  of  such  property, 
wiA  interest— Evans  v.  Fulton  (Mo.)  230. 

Covenant  to  keep  in  repair  is  not  a  covenant 
to  rebuild.— Leonard  v.  Read  (Tenn.  Oh.  App.) 
581. 


Covenants. 

See  "Deeds";  "Vendor  and  Purchasep." 
To  repair,  see  "Landlord  and  TenanC" 

Coverture. 

See  "Husband  and  Wife." 

Credibility. 

Of  witness,  see  "Witnesses." 

CRIMINAL  liAW. 

See,  also,  "Bail";  "Indictment  and  Informa- 
tion"; "Jury";  "Witnesses." 
Obstruction  of  highway,  see  "Highways." 
I'articuiar  crimes,  see  "Assault  and  Battery"; 
"Burglary";  "(Jonspiracy" ;  "False  Persona- 
tion"; "False  Pretenses";  "Forgery";  "Gam- 
ing"; "Homicide";  "Incest";  "Larceny"; 
"Perjury";  "Rape";  "Seduction." 

Where  appellant,  convicted  of  a  crime,  dies 
pending  appeal,  the  appeal  abates.— Hardin  v. 
State  (Tex.  Cr.  App.)  8;i. 

A  motion  to  quash  which  does  not  state  the 
grounds  is  properly  overruled.— Edgar  v.  Stat* 
(Tenn.  Sup.)  3m 

ArraigBment  and  pleas. 

Objection  that  one  was  not  allowed  to  be 
present  whi'e  the  grand  jury,  that  found  an  in- 
dictment against  him,  was  being  impaneled,  is 
waiyed  by  a  plea  of  not  guilty.— Hamilton  v. 
State  (Ark.)  1054. 

▲  conviction  under  the  "small  offense"  act  is 
not  a  bar  to  a  subsequent  indictment  for  the 
same  offense  where  the  judgment  of  conviction 
was  void  for  failure  to  assess  the  proper  fine. 
— State  V.  Layne  (Tenn.  Sup.)  390;  Same  v. 
Spriggs,  Id. 

A  regular  and  proper  conviction  nnder  the  act 
relating  tc  "small  offenses"  may  be  pleaded  in 
bar  to  an  indictment  for  the  same  offense. — 
State  V.  Layne  (Tenn.  Sup.)  390;  Same  t. 
Spriggs,  Id. 

A  verdict,  defective  because  it  failed  to  state 
the  degree  of  homicide  of  which  defendant  was 
found  guilty,  and  a  judgment  rendered  thereon, 
which  was  reversed  on-  appeal,  do  not  <-fliisti- 
tute  a  former  jeopardy.---Carpenter  t.  State 
(Ark.)  900. 

Gondixet  of  trial. 

Under  Cr.  Code,  {  185,  trial  of  an  indictment 
for  felony  may  be  fixed  for  the  term  of  the 
court  at  which  it  was  found. — Holly  v.  Com- 
monwealth (Ky.)  532. 

Where  an  absent  witness  came  in  before  ar- 
gument but  defendant  did  not  request  tliat  he 
be  examined,  he  cannot  complain  that  he  was 
deprived  of  his  testimony,  though  the  court  liad 
announced  that  he  would  hear  no  more  testi- 
mony.—Mitchell  V.  State  (Tex.  Cr.  App.)  456. 

It  is  within  the  discretion  of  the  court  to  per- 
mit authorities  to  be  read  to  the  jury. — Phipps 
T.  SUte  (Tex.  Cr.  App.)  753. 

Code  Cr.  Proc.  1879,  g  774,  does  not  anthorixe 
the  reading  by  the  state  in  a  criminal  prosecu- 
tion of  a  copy  of  testimony  given  by  a  witness 
on  the  preliminary  hearing,  though  the  witness 
has  since  died.— Cline  v.  State  (Tex.  Cr.  App.) 
1099. 

Right  of  counsel  for  defendant^  on  defense 
of  insanity,  to  open  and  close,  determined. — 
Shirley  v.  State  (Tex.  Cr.  App.)  267. 

A  conviction  will  not  be  reversed  becanse 
of  remarks  of  the  district  attorney,  it  not  ap- 
pearing that  defendant  was  prejudiced,  and  the 
jury  being  instructed  to  disregard  them. — 
Schroeder  v.  State  (Tex.  Cr.  App.)  94. 
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An  order  Umitinx  defendant's  counsel  to  five 
minntes  more  in  which  to  close  hdd  not  preju- 
dicial.—Scott  T.  State  (Tex.  Or.  App.)  276. 

Certain  remarks  of  the  district  attorney  as  to 
the  enforcement  of  the  rule  relative  to  the  ex- 
clusion of  witnesses,  while  not  proper,  were  not 
prejudicial.— Trotter  v.  State  (Tex.  Cr.  App.) 
278. 

Remarks  of  counsel  will  not  be  reviewed 
where  no  request  was  made  for  an  instruction 
directing  the  jury  to  disregard  the  same. — Trot- 
ter V.  State  (Tex.  Ct.  App.)  278. 

Remarks  to  the  jury  by  the  prosecuting  at- 
torney to  the  effect  that  defendant  had  com- 
mitted other  crimes  may  be  prejudicial.— Ben- 
nett V.  State  (Ark.)  947. 

A  new  trial  is  properly  refused  because  of  re- 
marks of  the  prosecuting  attorney,  where  no 
exception  was  reserved  thereto.— Epson  v.  State 
(Tex.  Cr.  App.)  684. 

Remarks  of  prosecuting  attorney,  intimating 
a  motive  for  the  crime,  neld  not  ground  for  a 
reversal,  whers  the  evidence  justified  a  verdict 
of  guilty. — Massie  v.  Commonwealth  (Ky.)  550. 

Remark  of  the  court,  in  overruling  an  objec- 
tion to  testimony  as  to  character,  that  there  is 
no  higher  evidence  of  good  character  than  that 
it  has  never  been  discussed,  is  erroneous.— Mc- 
Cnllor  V.  State  (Tex.  Cr.  App.)  58."). 

An  objection  to  a  hypothetical  question  as 
not  containing  the  full  testimony  will  not  be 
considei-ed,  defendant's  remedy  having  been  to 
propose  a  question. — Shirley  v.  State  (Tex.  Cr. 
App.)  267. 

Veave. 

The  venue  need  not  be  proved  beyond  a  rea- 
sonable doubt— Wilson  v.  State  (Ark.)  842. 

It  is  not  necessary  to  summon  a  special  ve- 
nire before  change  of  venue  can  be  had. — Sims 
V.  State  (Tex.  Cr.  App.)  256. 

Objections  to  change  of  venue  by  state  held 
properly  overruled.^^ims  v.  State  (Tex.  Cr. 
App.)  256. 

Where  the  prisoner  has  been  arraigned,  and 
has  pleaded  to  the  indictment  before  the  venue 
is  changed,  a  second  arraignment  and  plea  in 
the  second  county  are  unnecessary. — Sims  v. 
State  (Tex.  Cr.  App.)  256. 

Where  the  prisoner  was  arraigned,  and  his 
plea  entered,  and  the  indictment  read  to  the 
jury,  before  venue  was  changed,  and,  by 
mistake,  the  indictment  was  not  read  to  the 
jury  in  the  second  county  until  after  defend- 
ant's evidence  was  in,  hdd  not  error  to  fail  to 
require  a  reiteration  of  the  testimony  after 
the  reading  of  the  indictment.— Sims  v.  State 
(Tex.  Cr.  App.)  266. 

Conttiinanoe. 

Application  for  continuance  examined,  and 
held  to  show  lack  of  diligence.— Mitchell  v. 
State  (Tex.  Cr.  App.)  456. 

Affidavit  for  continuance  held  insufficient  to 
show  diligence  on  the  part  of  defendant  in  se- 
curing attendance  of  the  witness.— Snodgrass 
▼.  State  (Tex.  Cr.  App.)  477. 

A  continuance  for  an  absent  witness  held 
properly  denied,  where  it  appeared  that  his  tes- 
timony would  probably  be  untrue. — Snodgrass 
V.  State  (Tex.  Cr.  App.)  477. 

Where,  on  an  application  for  continuance, 
defendant  states  that  he  would  prove  that,  at 
the  time  of  the  alleged  crime,  he  was  at  T.,  he 
cannot  show  on  the  trial  that  at  such  time  he 
was  at  P.— Hudson  ▼.  State  (Tex.  Cr.  App.) 
452. 

Application  for  continuance  for  absent  wit- 
ness held  not  to  show  diligence.— Hudson  v. 
State  (Tex.  Or.  App.)  462. 

A  continuance  for  absent  witnesses  h«ld 
properly  denied,  on  the  ground  that  they  prob- 


ably would  not  testify  as  alleged.— Hudson  v. 
State  (Tex.  Cr.  App.)  462. 

A  continuance  for  the  arrival  of  a  witness, 
no  showing  being  made  as  to  the  materiality  of 
his  testimony,  is  not  error. — ^Williamson  v. 
State  (Tex.  Or.  App.)  444. 

A  motion  for  further  time  to  answer  contra- 
dictory affidavits,  on  motion  for  new  trial,  held 
properly  denied  where  not  made  until  after  a 
discussion  of  the  motion. — Lawrence  v.  State 
(Tex.  Cr.  App.)  90. 

An  affidavit  for  continuance  because  of  ab- 
sent witnesses  hdd  insufficient,  as  it  did  not 
state  the  specific  facts  which  the  witness  could 
prove.— Shirley  v.  State  (Tex.  Cr.  App.)  267. 

A  continuance  because  of  absent  witnesses 
held  improi>erly  refused. — Edmonson  v.  State 
(Tex.  Or.  App.)  270. 

A  denial  of  continuance  for  absence  of  wit- 
ness is  not  error  where  it  was  not  shown  that 
he  was  within  the  jurisdiction  of  the  court- 
Hamilton  V.  State  (Ark.)  1054. 

It  is  not  an  abuse  of  discretion  to  deny  con- 
tinuance for  further  time  to  prepare  for  trial, 
where  defendant  has  been  in  jail  for  several 
weeks. — Hamilton  v.  State  (Ark.)  1054. 

A  continuance  for  absence  of  witness  whose 
evidence  Is  immaterial  is  properly  denied. — 
Hamilton  v.  State  (Ark.)  1054. 

It  was  not  error  to  deny  a  continuance  on 
the  ground  of  absent  witnesses,  where  the  facts 
as  to  which  they  would  testify  were  testified 
to  by  other  witnesses.— Carpenter  v.  State 
(Ark.)  900. 

Erldaaoe. 

Evidence  that  defendant  held  a  position  of 
trust  at  a  fair  salary  is  incompetent  to  prove 
reputation.— Howard  v.  State  (Tex.  Cr.  App.) 
4(5. 

Confessions  to  sheriff  are  inadmissible,  over 
defendant's  objectiou  that  he  had  not  been  cau- 
tioned at  the  time.— Rodriguez  v.  State  (Tex. 
Cr.  App.)  439. 

In  the  absence  of  a  witness,  his  testimony  on 
preliminary  examination  cannot  be  used  against 
accused  at  the  final  trial,  when  objected  to. — 
Cox  V.  State  (Tex.  Cr.  App.)  435. 

Statement  made  by  a  witness  on  the  trial 
of  one  accused  of  homicide  may  afterwards 
be  introduced  as  original  evidence  on  the  trial 
of  the  witness  for  the  same  offense. — Harris  v. 
State  (Tex.  Cr.  App.)  88. 

Testimony  that  witness  heard  others  say  that 
defendant  had  threatened  the  life  of  another, 
was  hearsay. — Woods  v.  State  (Tex.  Cr.  App.) 
96. 

Evidence  of  the  demeanor  of  a  person  not 
under  restraint  when  charged  with  a  crime 
is  admissible  on  his  trial.— State  v.  Hill  (Mo.) 
223. 

Evidence  as  to  statements  made  by  defend- 
ant hdd  not  error.— Shirley  v.  State  (Tex.  Cr. 
App.)  267. 

Testimony  that  the  state's  witness  had  told 
the  same  story  the  morning  after  the  homi- 
cide hdd  inadmissible  as  original  evidence. — 
Riojos  V.  State  (Tex.  Cr.  App.)  268. 

The  state  is  not  obliged  to  place  on  the  stand 
one  who  was  an  eyewitness  of  the  homicide. — 
Trotter  v.  State  (Tex.  Cr.  App.)  278. 

On  a  trial  for  forgery  of  a  deed,  evidence  that 
the  person  for  whose  benefit  the  deed  was 
forged  asked  another  to  obtain  for  him  two 
blank  deeds,  being  the  act  of  co-conspirator  in 
furtherance  of  the  common  design,  was  admls- 
sible.— Bennett  v.  State  (Ark.)  947. 

But  such  person's  declaration  in  defendant's 
absence  that  defendant  promised  to  make  him 
a  deed  which  would  dear  him,  not  being  in  fur- 
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therance  of  the  common  design,  was  not  admis- 
sible—Bennett  V.  State  (Ark.)  947. 

Testimony  of  the  officer,  when  he  arrested  de- 
fendant from  the  description  given  him,  is  inad- 
missible to  identify  defendant.  —  Mallory  t. 
State  (Tex.  Or.  App.)  751. 

An  objection  to  evidence  that  defendant  had 
uttered  other  forged  checlcB  "because"  they 
were  not  part  of  the  res  gesttc  does  not  state 
as  a  fact  that  the  evidence  was  not  res  gestee. 
—Mallory  v.  State  (Tex.  Cr.  App.)  750. 

On  an  issue  as  to  whether  certain  words  could 
have  been  heard  by  a  witness  testifying  there- 
to, evidence  of  an  experiment  to  determine  the 
question  is  admissible.— Wilson  v.  State  (Tex. 
Cr.  App.)  587. 

Testimony  of  alleged  conspirators  held  prop- 
erly excluded,  as  it  was  not  shown  to  refer  to 
the  conspiracy. — Holly  v.  Commonwealth  (Ky.) 
532. 

Sufficiency  of  instruction  as  to  the  necessity 
of  corroboration  of  an  accomplice's  testimony 
determined. — Guyer  v.  State  (Tex.  Cr.  App.) 
460. 

A  confession  of  defendant's  accomplice,  in  bis 
presence,  not  denied  by  defendant, /irM  admisai- 
ble.— Green  v.  State  (Tenn.  Sup.)  lOO. 

In  a  prosecution  for  false  swearing  as  to  the 
age  of  a  girl,  to  secure  a  marriage  license,  held, 
that  the  girl  was  defendant's  accomplice,  so  as 
to  reqmre  her  testimony  to  be  corroborated.- 
Smith  v.  State  (Tex.  Cr.  App.)  586. 

Ia»U'«ctlon». 

Charp:e  held  erroneous  as  on  the  weight  of 
the  evidence. — Ball  v.  State  (Tex.  Cr.  App.) 
448. 

Evidence  having  been  admitted  as  to  the  gen- 
eral character  of  defendant,  it  was  not  neces- 
sary to  charge  that  such  evidence  was  compe- 
tent only  to  discredit  his  testimony. — Holly  v. 
Commonwealth  (Ky.)  532. 

Instructions  held  sufficient  in  the  absence  of 
exceptions  to  the  charge  or  reqnest  for  far- 
ther instructions. — Marshall  v.  State  (Tex.  O. 
App.)  86. 

When  instruction  that  jury  must  find  beyond 
a  reasonable  doubt  that  defendant  was  a  prin- 
cipal is  sufficient  without  instructing  them  to 
acquit  if  she  were  an  accomplice  or  an  acces- 
sory.—Harris  V.  State  (Tex.  Cr.  App.)  88. 

An  instruction  held  not  a  charge  on  the  weight 
of  evidence,  and  not  assuming  as  a  fact  the 
matter  in  dispute.— Files  v.  State  (Tex.  Or. 
App.)  93. 

An  instruction  directing  the  jury  to  consider, 
in  weighing  defendant's  evidence,  other  char- 
ges admitted  in  impeachment,  htid  erroneous. — 
Scott  V.  State  (Tex.  Cr.  App.)  276. 

An  instruction  directing  the  jury  to  disregard 
certain  evidence  in  passing  on  "the  guilt  or  in- 
nocence" of  defendant  hdd  error.  —  Scott  v. 
State  (Tex.  Cr.  App.)  276. 

It  is  not  error  to  charge  the  jury  in  consider- 
ing defendant's  icstimony  to  talte  into  con- 
sideration hi»  interest  in  the  result. — Hamilton 
V.  State  (Arlt.l  10.54. 

Where  the  usual  instruction  as  to  reasonable 
doubt  is  given,  it  is  not  reversible  error  to  charge 
that  the  evidence  must  exclude  every  other  rea- 
sonable hypothesis  thau  guilt.— Lewis  v.  State 
(Ark.)  689. 

The  fact  that  the  court  instructed  on  the  sub- 
ject of  accomplices  by  mistake  Md  not  ground 
for  reversal,  where  it  snbseguently  charged  to 
jury  to  disregard  the  prior  instruction.— Green 
V.  State  (Tenn   Sup.)  700. 

A  request  to  charge  as  to  the  effect  the  jury 
might  give  to  the  bad  character  of  deccHsed 
was  properly  refused.  —  Carpenter  v.  State 
(Ark.)  000. 


An  instruction  on  reasonable  doabt  was  not 
erroneous.— Carpenter  ▼.  State  (Aric)  900. 

Where  the  state  introduces  evidence  of  ac- 
complices, a  charge  that  a  conviction  cannot 
be  had  on  their  uncorroborated  testimony  should 
be  given.— Martin  v.  State  (Tex.  Cr.  App.)  587. 

An  instruction  giving  too  much  prominence 
to  a  certain  portion  of  the  evidence  is  erroneous. 
—Wilson  V.  State  (Tex.  Cr.  App.)  587. 

An  instruction  that  if  the  jury  believe  from  a 
"preponderance"  of  the  evidence  that  defendant 
took  certain  cattle  under  the  belief  that  he  was 
the  owner  they  should  acquit,  is  erroneous. — 
Lovejoy  v.  State  (Ark.)  67!>. 

Ciistod7  and  oondnot  of  jwrj, 

Allowmg  one  juror  to  separate  a  short  dis- 
tance from  the  other  jurors  held  not  prejudi- 
cial.—Holly  V.  Commonwealth  (Ky.)  532. 

After  retirement  of  a  jury  they  cannot  hear 
testimony  other  than  that  which  has  already 
been  placed  before  them.  —  Lorance  y.  State 
(Tex.  Cr.  App.)  93. 

JvdcmeBt  taxd  sentence. 

A  sentence  of  defendant  the  day  after  the 
verdict  was  not  prejudicial,  where  he  was  al- 
lowed time  to  move  for  a  new  trial. — ^Holly  v. 
Commonwealth  (Ky.)  532. 

Under  Code  Cr.  Proc.  1885,  i  840,  where 
subsequent  sentences  were  cumulated  in  the 
sentences  only,  and  not  in  the  judgments  prop- 
er, the  sentences  were  not  void. — Blx  parte 
Crawford  (Tex.  Cr.  App.)  92. 

Sentence  on  conviction  of  a  less  grade  than  a 
capital  felony  is  a  pre-requisite  to  appeal. — 
Crow  V.  State  (Tex.  Cr.  App.)  93. 

Ne^r  tiinl. 

Affidavit  of  juror  held  insufficient  for  the  im- 
peachment of  the  verdict.— Snodgrass  v.  State 
(Tex.  Cr.  App.)  477. 

Statements  of  one  juror  to  the  jury  that  de- 
fendant had  killed  a  certain  man  held  miscon- 
duct, justifying  a  new  trial. — Mitchell  v.  State 
(Tex.  Cr.  App.)  456. 

A  new  trial  will  not  be  granted  because  a 
juror  falsely  stated  that  he  was  a  householder 
and  a  freeholder. — Williamson  v.  State  (Tex. 
Cr.  App.)  444 

A  new  trial  for  absence  of  a  witness  as  to  a 
certain  point  held  properly  denied,  on  affidavits 
by  such  witness  denying  that  he  would  testi^ 
as  alleged.  —  Williamson  v.  State  (Tex.  Cr. 
App.)  444. 

When  it  is  cumulative,  newly-discovered  tes- 
timony is  not  ground  for  a  new  trial. — ^Turner 
V.  State  (Tex.  Cr.  App.)  87. 

A  new  trial  for  newly-discovered  evidence 
held  improperly  denied,  where  affidavits  filed 
by  the  state  show  that  the  evidence  is  prob- 
ably untrue. — Lawrence  v.  State  (Tex.  Or. 
App.)  90. 

Where  it  appears  that  the  alleged  newly- 
discovered  evidence  was  known  to  the  defend- 
ant before  the  trial,  a  new  trial  was  properly 
denied.— Anderson  v.  State  (Tex.  Cr.  App.)  97. 

Permitting  jurors  to  separate  is  not  ground  for 
a  new  trial.— Hamilton  v.  State  (Ark.)  1054. 

The  fact  that  an  admission  by  the  state  of 
the  truth  of  the  facts  an  absent  witness  would 
testify  to  fails  to  admit  an  uncontroverted  fact 
is  not  ground  for  reversal.— Phipps  v.  State 
(Tex.  Cr.  App.)  753. 

A  statement  by  a  juror  to  his  fellow  jurors 
during  the  progress  of  a  trial  that  he  was  a 
member  of  a  grand  jury  which  indicted  the 
defendant  for  another  crime  will  vitiate  their 
verdict  of  conviction. — Ryan  v.  State  (Tenn. 
Sup.)  tiao. 
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Appeal  and  error. 

ExceptionH  on  refusal  to  sustain  objections  to 
'questions  will  not  be  considered,  where  tlie  an- 
swers, if  made,  are  not  shown. — Snodgrass  t. 
State  (Tex.  Cr.  App.)  477. 

The  asking  of  an  improper  question,  which 
was  not  permitted  to  tie  answered,  held  not 
prejudicial  error. — Howard  t.  State  (Tex.  Cr. 
App.)  475. 

The  admission  of  evidence  to  which  no  objec- 
tion was  made  cannot  be  reylewed.— Howard 
T.  State  (Tex.  Cr.  App.)  475. 

A  charge  that  temporary  insanity,  induced  by 
drink,  would  only  mitigate  the  punishment, 
held  not  cause  for  revergal,  where  the  proof  did 
not  show  that  defendant  was  insane  when  he 
committed  the  act.— Howard  t.  State  (Tex.  Cr. 
App.)  475. 

The  same  strictness  is  required  of  the  court, 
in  stating  the  grounds  on  which  evidence  ap- 
parently erroneous  was  admitted,  as  is  required 
of  defendant  in  stating  objections  to  admission 
of  evidence.— Ball  v.  State  (Tex.  Cr.  App.)  448. 

On  a  trial  for  assault  with  intent  to  murder, 
where  the  verdict  imposed  the  minimum  sen- 
tence, possible  error  in  denying  a  continuance 
for  absence  of  witness  whose  testimony  would 
have  gone  to  mitigate  the  punishment  was 
without  prejudice.— Ray  v.  State  (Tex.  Cr. 
App.)  446 

Error  in  admitting  evidence  cannot  l>e  con- 
sidered, where  no  exception  was  reserved. — 
Cummings  v.  State  (Tex.  Cr.  App.)  442. 

An  appeal  from  an  order  in  habeas  corpus 
remanding  defendant  to  await  the  action  of 
the  grand  jury  will  be  dismissed,  where  the 
grand  jury  has  met  and  returned  no  indictment. 
—Ex  parte  Davis  (Tex.  Cr.  App.)  441. 

Where  the  record  contains  no  motion  or 
ground  for  new  trial,  the  court  can  only  look 
to  the  indictment  and  the  testimony. — Withers 
V.  Commonwealth  (Ky.)  14, 

A  statement  of  facts  not  taken  to  the  judge 
until  15  days  after  the  adjournment  of  the 
court  cannot  be  considered.— Bryant  v.  State 
<Tex.  Cr.  App.)  79. 

Refusal  of  a  continuance  for  absent  witness- 
es cannot  be  reviewed  unless  the  motion  is  in 
the  record.— Purdy  v.  State  (Tex.  Cr.  App.)  82. 

Bills  of  exceptions  must  set  ont  the  circum- 
stances attending  the  matters  complained  of, 
to  enable  the  appellate  court  to  review  them. 
—Harris  v.  State  (Tex.  Cr.  App.)  88. 

A  bill  will  be  dismissed  where  the  record 
contains  neither  the  sentence  nor  notice  of  ap- 
pcal.— Simmons  v.  State  (Tex.  Cr.  App.)  96. 

Where  the  bill  of  exceptions  was  not  signed 
or  filed  until  after  term,  the  defect  was  not 
cured  by  a  certificate  from  the  judge  that  be 
had  misplaced  it. — Riojas  v.  State  (Tex.  Cr. 
App.)  268. 

Admission  of  a  statement  by  defendant  be- 
fore the  examining  magistrate  will  not  be  held 
reversible  error  on  grounds  recited  in  the  bill 
of  exceptions,  where  the  bill  as  modiBod  by  the 
judge  shows  that  such  grounds  did  not  exist. — 
Briscoe  v.  State  (Tex.  Cr.  App.)  281. 

Where  the  judge  recuses  himself  when  de- 
fendant's case  is  called,  and  a  special  judge  ia 
appointed,  recalling  the  case  held  no  error. — 
Clark  V.  State  (Tex.  Cr.  App.)  273. 

Where  there  was  no  objection  to  witness  illus- 
trating to  the  jury  the  position  of  certain  loot- 
prints,  the  matter  cannot  be  reviewed. — Hamil- 
ton V.  State  (Ark.)  1054. 

The  admission  of  a  confession  of  an  accom- 
plice hfUl  harm'pss  where  the  jury  were  in- 
structed to  disregard  it.— Green  v.  State  (Tenn. 
Sup.)  700. 


An  objection,  raised  for  the  first  time  on  ap- 
peal, that  the  court  granted  a  change  of  venae 
In  the  absence  of  accused,  overruled. — Green  v. 
State  (Tenn.  Sup.)  700. 

Where  the  purpose  for  which  evidence  is  of- 
fered is  not  obvious  to  enable  the  review  of  an 
order  excluding  it,  the  purpose  must  be  stated 
in  the  bill  of  exceptions.  —  Mallory  v.  State 
(Tex.  Cr.  App.)  750. 

The  exclusion  of  evidence  cannot  be  reviewed 
unless  the  bill  of  exceptions  is  approved  by  the 
trial  judge.— McCullar  v.  State  (Tex.  Cr.  App.) 
585. 

Cross  Appeal. 

See  "Appeal  and  Error." 


Cross  Bill. 


See  "Equity." 


Oroas-Ezamiziation. 

Of  witness,  see  "Witnesses." 

Crossing  Acoldeut. 

See  "Railroads." 

Curators. 

See  "Executors  and  Administrators." 
CUSTOMS  AND  USAQES. 

Where  goods  are  shipped  b^  a  bill  of  lading 
running  to  the  order  of  the  shipper,  evidence  of 
custom  that  title  should  pass  to  the  purchaser 
held  inadmissible.— Charles  v.  Carter  (Tenn. 
Sup.)  396. 

DAMAQE8. 

Civil  damage  laws,  see  "Intoxicating  Liquors." 
For  breach  of  covenant,  see  "Covenant,  Action 

of." 
For  death  through  negligence,  see  "Death." 
For  injury  to  passenger,  see  "Carriers." 
For  libel  or  slander,  see  "Libel  and  Slander." 
For  taking  of  land  for  public  use,  see  "Eminent 

Domain." 
Measure  of  damages  for  wrongful  attachment, 

see  "Attachment." 

Action  on  claimant's  bond  for  trial  of  right 
to  personal  property  is  for  liquidated  damages. 
—Fleming  v.  Stansell  (Tex.  Civ.  App.)  504. 

Measure  of  damages  to  property  resulting 
from  a  nuisance,  where  the  damages  are  not  per- 
manent.— City  of  San  Antonio  v.  Mackey  CTex. 
Civ.  App.)  760. 

In  a  personal  injury  case  the  court  will  not 
order  a  personal  examination  of  the  person  in- 
jured, by  physicians  appointed  by  the  court. — 
Gulf,  C.  &  S.  F.  By.  CJo.  v.  Pendery  (Tex.  Civ. 
App.)  793. 

Measure  of  damages  on  an  indemnity  given 
by  a  subcontractor  to  the  contractor,  where  the 
contractor  has  compromised  the  claim  against 
him,  determined. — Laing  v.  Hanson  (Tex.  Civ. 
App.)  116. 

The  measure  of  damages  for  wrongful  deliv- 
ery to  the  carrier  from  the  consignee,  without 
requiring  payment  of  a  draft,  cannot  exceed 
the  value  of  the  goods. — Louisville  &  N.  R.  (3o. 
V.  Hartwell  (Ky.)  183. 

Complaint  construed,  and  hM,  that  plaintiff 
could  show  that  he  was  compelled  to  take  mor- 
phine, and  to  be  under  its  influence,  continu- 
ally since  the  injury  sued  for. — Miaaouri,  K.  & 
T.  By.  Co.  V.  Hanson  (Tex.  Civ.  App.)  289. 

PlaintiCF  in  a  personal  injury  suit  having 
pleaded  that  the  injuries  were  permanent,  held 
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entitled  to  show  his  reasonable  expectancy  of 
life.— Texas  &  P.  Ry.  Co.  v.  Bigham  (Tex.  Civ. 
App.)  1111. 

In  an  action  for  injury  to  cattle,  plaintiff  may 
prove  the  extent  of  the  damage,  though  he  does 
not  allege  the  market  value  of  the  cattle,  or  the 
measure  of  damages. — Texas  &  P.  Ry.  Co.  ▼. 
Bigham  fTex.  Civ.  App.)  1111. 

A  petition  for  personal  injuries  held  to  justify 
the  admission  of  evidence  as  to  the  extent  of 
plaintiff's  diminished  rapacity  to  perform  labor, 
and  as  to  the  lessened  value  of  his  services. — 
Texas  &  P.  Ry.  Co.  v.  Bigham  (Tex.  Civ.  App.) 
1111. 

Verdict  for  $5,000  hdd  not  excessive  for  per- 
sonal injuries. — Mexican  Cent.  Ry.  Co.  v.  Mit- 
ten (Tex.  Civ.  App.)  282. 

Order  setting  aside,  as  excessive,  a  verdict  In 
favor  of  a  servant  for  $6,750,  for  loss  of  two 
fingers  on  his  right  hand,  held  proper. — Louis- 
ville Water  Co.  v.  Upton  (Ky.)  520. 

When  charge  allowing  a  recover.v  for  future 
suffering  as  an  item  of  damages  not  erroneous. 
—Mexican  Cent.  Ry.  Co.  v.  Mitten  (Tex.  Civ. 
App.)  282. 

DEATH. 

Of  bailee,  see  "Bailment." 

Of  party,  see  "Abatement  and  Revival." 

Petition  in  an  action  to  recover  the  statutory 
forfeiture  for  a  death  occasioned  by  negligence 
of  a  street-car  driver  construed.  —(Meyer  v. 
Southern  Ry.  Co.  (Mo.)  367. 

Evidence  that  deceased  proposed  to  work  for 
witness  for  a  certain  sum  is  admissible  to  rebut 
plaintiff's  evidence  that  deceased's  earnings 
amounted  to  more  than  said  sum. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Harris  (Tex.  Civ.  App.) 
776. 

Evidence  that  deceased  squandered  his  earn- 
ings is  admissible  to  contradict  the  testimony 
of  plaintiff  that  deceased  expended  his  wages  iu 
support  of  herself  and  his  children. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Harris  (Tex.  Civ.  App.) 
776. 

A  petition,  in  an  action  under  Const.  {  241, 
for  the  death  of  plaintiff's  intestate,  alleging 
that  it  was  caused  by  the  willful,  gross,  and 
reckless  negligence  of  defendant,  held  sufficient. 
— East  Tennessee  Tel.  Co.  v.  Simms'  Adm'r 
(Ky.)  171. 

In  an  action  under  Const,  i  241.  before  the 
legislature  provided  as  to  whom  any  recovery 
should  go,  the  petition  need  not  allege  that  de- 
ceased left  a  wife  and  children. — East  Tennes- 
see Tel.  Co.  V.  Simms'  Adm'r  (Ky.)  171. 

In  an  action  under  Const.  §  241,  compensatory 
damages  are  recoverable.— East  Tennessee  Tel. 
Co.  T.  Simms'  Adm'r  (Ky.)  171. 

Death  by  Wrongful  Act. 

See  "Death." 

DecedentB. 

Transactions  with,  see  "Witnesses." 

Declarations. 

As  evidence,  see  "Evidence." 

Decree. 

See  "Bquity";  "Judgment" 


DEDICATION. 

Where  a  city  sells  lota  running  to  a  com- 
mon which  remains  unimproved  for  years,  no 


presamption  is  raised  of  a  dedication  of  a  right 
of  way  over  such  common. — Hewitt  t.  City  of 
Pulaski  (Tenn.  Ch.  App.)  878. 


DEEDS; 

See,  also,  "Fraudulent  Conveyances";  "Vendor 
and  Purchaser." 

Acknowledgment,  see  "Acknowledgment." 

As  evidence,  see  "Evidence." 

Cancellation,  see  "Cancellation  of  Instm- 
ments." 

Estoppel  by,  see  "Estoppel." 

Of  homestead,  see  "Homestead." 

Reformation  m  equity,  see  "Reformation  of  In- 
struments." 

Contract  set  out  as  a  reservation  in  a  deed 
held  to  be  in  legal  effect  simply  a  lease  without 
further  payment  of  rent — Ijeonard  t.  Read 
(Tenn.  Ch.  App.)  581. 

A  deed  held  not  void  for  failure  to  designate 
a  grantee. — Vineyard  v.  O'Connor  (Tex.  Sup.) 
424. 

A  deed  examined,  and  held  not  invalid  for 
want  of  a  sufficient  description. — Vineyard  v. 
O'Connor  (Tex.  Sup.)  424. 

The  presumption  is  that  the  consideration  re- 
cited in  a  deed  was  paid  by  the  grantee. — ^At- 
well  V.  Watkins  (Tex.  Civ.  App.)  103. 

A  grantor  cannot  alter  a  deed  after  it  has 
been  delivered  and  recorded. — Hanco<^  t.  Dodd 

(Tenn.  Ch.  App.)  742. 

De&ult. 

Judgment  by,  see  "Judgment" 

Defective  Appliances. 

See  "Master  and  Servant" 

Delay. 

In  delivering  message,  sec  "Telegraphs  and  Tel- 
ephones." 

Delivery. 

Of  bills  and  notes,  see  "Bills  and  Notes." 


Demand. 

bills  and  note 

Demurrer. 


For  payment  of  bills  and  notes,  see  "Bills  and 

Notes." 


See  "Pleading." 

Deposit. 

See  "Banks  and  Banking." 

DEPOSITIONS. 

The  deposition  of  one  defendant  without  no- 
tice to  another  defendant  is  inadmissible 
against  the  latter.— Zerkel  t.  Wooldridge  (Tex. 
Civ.  App.)  499. 

Objections  by  infant  defendants  to  deposi- 
Uons,  on  the  ground  that  the  cause  was  not  at 
issue,  hdd  not  tenable.— Harton  ▼.  Lyons  (Tenn. 
Sup.)  851. 

Under  Rev.  St  1879,  art  2238,  Md  proper  to 
refuse  to  suppress  <i  cross  interrogatory. — New 
York,  T.  &  M.  Ry.  Co.  v.  Green  (Tfex.  Civ.  App.) 
812. 

It  is  not  error  to  refuse  to  suppress  a  Aepoa- 
tion  because  n  witness  refused  to  answer  im- 

Sortant  croes  interrogatories.— New  York.  T.  & 
I.  Ry:  Co.  V.  Green  (Tex.  Civ.  App.)  812. 
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DESCENT  AND  DISTBIBITTIOnr. 

See,  also,  "Dower";  "Ehcecutors  and  Adminia- 

tratora":  "Wills." 

Widow  Arid  entitled  to  homestead  in  the  real 
estate  of  her  deceased  husband  without  dissent- 
ing  from  ttis  wili.— Wooten  v.  Houae  CTenn.  Ch. 
Aw-)  832. 

Description. 

In  deed,  itee  "Deeds." 

Devise. 

See  "Wills." 

Directing  Verdict. 

See  "Trial." 


DISMISSAL  AND  NONSUIT. 

Refusal  to  permit  the  reinstatement  of  a  case 
after  a  Toluntary  nonsuit  Tield  error. — Lyons  v. 
Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  lOOT. 

Disqualification. 

Of  jndge,  see  "Judges."  . 


DIVOSCB. 

Divorce  procured  by  husband  does  not  affect 
his  common-law  right  to  rents  and  profits  of 
the  wife's  ireneral  estate  during  coverture. — 
Brasfield  v.  Brasfield  (Tenn.  Sup.)  3S4. 

Under  Mill.  A  V.  Code,  {  3334,  costs  in  ac- 
tion for  divorce  where  wife's  bill  is  dismissed 
and  judgment  is  rendered  on  defendant's  cross 
bill,  held  properly  taxed  against  the  wife. — 
Brasfield  v.  Brasfield  (Tenn.  Sup.)  384. 

Where  the  papers  in  a  suit  have  been  lout, 
in  the  absence  of  anything  showing  that  the 
serv'.ce  by  publication  was  insufficient,  it  will 
be  presumed  that  the  court  acquired  juriBdie- 
tion.— Finch  v.  Frymire  (Tenn.  Ch.  App.)  883. 

DocTuaents. 

As  evidence,  see  "Evidence." 


DO  WEB. 

Under  Rev.  St  1889,  i  4613,  a  petition  for  the 
admeasurement  of  dower  must  allege  that  the 
hnsband  was  seised,  as  to  the  land,  of  an  es- 
tate of  inheritance. — Oarrison  v.  Young  (Mo.) 
662. 

A  widow  in  possession  prior  to  the  assign- 
ment of  dower  cannot  attack  a  decree  against 
her  hnsband  for  the  possession  of  the  land  be- 
cause rendered  after  the  death  of  the  hus- 
band without  revival.— Smith  v.  Whitsett 
(Tenn.  Ch.  App.)  1048. 

Draft. 

See  "Banks  and  Banking." 

Drunkards. 

Sale  of  liqcor  to.  see  "Intoxicating  Liquors." 

Due  Process  of  Law. 

See  "Constitutional  Law." 

Duress. 

Payment  of  taxes  under,  see  "Taxatioa." 
v.3to.w.— 73 


EASEMENTS. 

A  right  of  way  over  land  of  another  is  an 
interest  in  lands,  which  can  only  be  created 
by  grant.— Long  v.  Mayberry  (Tenn.  Sup.)  1040. 

The  use  of  a  way  over  land  of  another  in 
common  with  the  owner  docs  not  constitute  an 
adversejKWsession  of  the  land.— Long  v.  May- 
berry  (Tenn.  Sup.)  1040. 

XSJection. 

Of  passenger,  see  "Carriers." 

EJECTMENT. 

See,  also,  "Adverse  Possession";  "Quieting  Ti- 
tle"; '•Trespass  to  Try  Title." 

Ejectment  will  not  lie  when  defendant's  title 
Is  based  on  sheriff's  deed  given  on  the  sale  of 
lands  for  delinquent  taxes  under  the  revenue 
act  of  1877.— Vastine  v.  Laclede  Land  &  Im- 
provement Co.  (Mo.)  374.  . 

ELECTIONS. 

See,  also,  "Officers." 

Judicial  notice  of  time  of  presidential  election, 
see  "Evidence." 

Under  the  election  law,  a  general  registration 
must  be  made  in  every  presidential  year  prior 
to  the  fall  election,  though  a  previous  retristra- 
tion  was  made  for  the  general  city  election  in 
the  spring  of  the  same  year. — Jackson  County 
T.  Arnold  (Mo.)  662. 

EMINENT  DOMAIN. 

Measure  of  damages  on  the  appropriation  of  a 
portion  of  one  block  used  in  common  with  two 
other  blocks  in  connection  with  an  elevator,  as 
one  property,  determined.— Union  Elevator  Co. 
V.  Kansas  City  Suburban  Belt  Ry.  Co.  (Mo.) 
1071. 

The  right  of  an  elevator  company  to  cross  a 
public  levee  with  a  railroad  track  not  being  ex- 
clusive, the  crossing  of  such  track  by  a  railroad 
is  not,  as  to  the  elevator  company,  a  taking  of 
private  property.- Union  Elevator  Co.  v.  Kan- 
sas City  Suburban  Belt  Ry.  Co.  (Mo.)  1071. 

Where  a  city  council  grants  a  right  of  way 
over  certain  streets,  the  fee  of  which  is  in  the 
owners  of  the  majority  of  the  front  feet  con- 
senting thereto,  there  is  no  taking,  within  the 
constitution  requiring  compensation.— Gray  v. 
Dallas  Terminal  Railway  &  Union  Depot  Co. 
(Tex.  Civ.  App.)  352. 

EQUITY. 

See,  also,  "Cancellation  of  Instruments";  "Di- 
vorce"; "Fraudulent  Conveyances";  "Injunc- 
tion"; "Mandamus";  "Mortgages";  "Parti- 
tion";-"Quieting  Title";  "Ueceivers";  "Ref- 
ormation of  Instruments";  "Specific  Perform- 
ance"; "Trusts." 


Equitable   set-off, 
claim." 


see   "Set-Off  and    Counter- 


A  court  of  equity  has  jurisdiction  to  protect 
a  person  who  is  mentally  incapacitated,  by  dis- 
ease, age,  or  infirmity,  against  the  undue  influ- 
ence or  fraud  of  others.— Edwards  v.  Edwards 
(Tex.  Civ.  App.)  1080. 

Complainant's  laches  held  to  have  barred  his 
right  to  have  a  deed  rescinded.— Bostick  v. 
Haynie  (Tenn.  Ch.  App.)  85U. 

The  right  of  reversioners  to  contribute  their 
diare  of  the  price  paid  by  the  life  tenant  for 
the  land   at   foreclosure  sale  held  barred   by 
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laches  as  againat  a  bona  fide  purchaser.— Cock- 
rill  T.  Hutchinson  (Mo.)  375. 

A  bill  filed  foi  complainant  and  all  others 
similarly  sitaated  does  not  make  the  latter 
parties. — Honston  Cemetery  Co.  v.  Drew  (Tex. 
Civ.  App.)  802. 

One  claiming  a  superior  lien  on  attached 
property  cannot  in  a  cross  bill  traverse  the  at- 
tachment affidavit.— Farmers'  &  Merchants' 
Nat.  Bank  v.  Waco  Electric  Railway  &,  Light 
Co.  (Tex.  Civ.  App.)  131;  Metropolitan  Trust 
Ck>.  V.  Farmers'  &  Merchants'  Nat.  Bank,  Id. 

In  consolidated  actions  against  a  corporation, 
in  which  a  receiver  was  appointed,  and  a  trus- 
tee sought  to  foreclose  a  mortgage,  a  cross  bill 
by  one  alleging  that  part  of  the  property  in 
the  hands  of  the  receiver  was  not  that  of  the 
corporation,  but  of  n  third  party,  and  praying 
for  its  release  and  for  foreclosure  of  liens 
against  it.  is  not  demurrable.— Farmers'  &  Mer- 
chants' Nat.  Bank  v.  Waco  Electric  Railway 
&  Light  Co.  (Tex.  Civ.  App.)  131:  Metropolitan 
Trust  Co.  V.  Farmers'  &  Merchants'  Nat 
Bank,  Id. 

Error,  Writ  of. 

See  "Appeal  and  Error";  "Certiorari";  "Excep- 
tions, Bill  of;  "New  Trial." 


ESTATES. 

See,  also,   "Deeds";   "Dower";   "Homestead"; 
"Life  Estates";  "Remainders";  "Wills." 

Tenant  of  an  estate  during  life  or  widowhood 
cannot  encroach  upon  the  corpus,  but  may  use 
the  income  therefrom  as  she  pleases. — Wooten 
V.  House  (Tenn.  Ch.  App.)  932. 

X  tenant  during  widowhood  may  be  allowed 
disbursements  made  from  the  corpus  of  the  es- 
tate for  her  daughter,  one  of  the  remainder-men. 
—Wooten  V.  House  (Tenn.  Ch.  App.)  932. 

Where  a  part  of  an  estate  for  widowhood  con- 
sists of  notes  made  to  the  husband,  the  widow, 
on  temiiujition  of  ihe  estate  by  a  second  mar- 
riage, is  not  chargeable  with  interest  on  the 
notes  which  had  not  been  collected  by  her. — 
AVooten  v.  House  (Tenn.  Ch.  App.)  932. 

When  tenant  of  limited  estate  may  use  the 
corpus  of  it  for  the  maintenance  and  education 
of  her  children.— Wooten  v.  House  (Tenn.  Ch. 
App.)  932. 

When  tenant  for  widowhood  chargeable  with 
all  sums  received  by  her,  whether  principal  or 
interest.— AVootcn  v.   House  (Tenn.  Ch.  App.) 

estoppel: 

To  allege  error,  see  "Appeal  and  Error." 
To  claim  homestead,  see  "Homestead." 
To  set  up  breach  of  condition  in  policy,  see  "In- 
surance." 

By  deed. 

A  grantor  in  a  warranty  deed  may  acquire 
title  at  a  sale  for  taxes  accruing  after  the 
conveyance.— Foster  v.  Johnson  (Tex.  Sup.)  67. 

Where  a  deed  conveys  an  expectant  interest 
with  warranty,  a  subsequently  acquired  title 
innres  immediately  to  the  grantee.— Hale  v. 
Hollon  (Tex,  Civ.  App.)  288. 

Recitals  in  a  mortgage  executed  by  a  wife 
that  the  estate  was  her  separate  estate  iKld  not 
to  estop  her  heirs  from  asserting  the  coutrary. 
— Cockrill  V.  Hutchinson  (Mo.)  ^6. 

Illegal  acts  of  land  commissioners  in  grant- 
ing certificates  will  not  estop  the  state  from 
recovering  the  land  located  thereunder.— Qal- 
veston,  a.  &  8.  A.  By.  Co.  v.  State  (Tex. 
Civ.  App.)  111. 


Ib  pala. 

The  maker  of  a  note  held  not  estopped  to  al- 
lege that  the  note  had  been  fraudulently  altered 
after  he  executed  it.  —  Stephens  v.  Anderron 
(Tex.  Civ.  App.)  1000. 

Heirs  of  an  owner  of  property  held  to  be  es- 
topped by  the  conduct  of  their  decedent  to 
claim  title  thereto  as  against  an  innocent  pnn 
chaser  from  his  widow. — Harding  v.  Montague 
(Tenn.  Ch.  App.)  958. 

An  heir  is  not  entitled  to  claim  the  distribu- 
tive share  of  himself  and  other  heirs  from  whom 
he  procured  assignments,  in  the  proceeds  of 
notes  executed  by  himself  upon  which  suit  was 
brought  by  one  as  administratrix,  but  to  whom 
the  notes  had  been  given  by  the  intestate  as  a 
gift— Gibson  v.  Willis  (Tenn.  Ch.  App.)  154. 

A  bolder  of  bonds  of  an  insolvent  corporation 
is  not  estopped  to  deny  want  of  consideration 
of  other  bonds  not  in  the  hands  of  innocent 
holders.- Farmers'  &  Merchants'  Nat  Bank  r. 
Waco  Electric  Railway  &  Light  <3o.  (Tex.  Civ. 
AppO  131;  Metropolitan  Truat  Co.  v.  Farmers' 
&  Merchants'  Nat.  Bank,  Id. 

When  city  estopped  from  denying  validity  of 
a  contract  contingent  on  its  contract  with  oth- 
er parties.— Leake  t.  City  of  (^ebume  (Tex. 
Civ.  App.)  97. 

An  offer  to  open  an  alley  way.  as  a  compro- 
mise to  end  litigation,  does  not  bind  the  maker 
in  a  subsequent  action  to  compel  him  to  open 
such  alley  way.  —  Hewitt  v.  City  of  Pulaski 
(Tenn.  Ch.  App.)  878. 

Where,  on  final  accounting,  a  gnardian  files 
receipts  for  funds  on  hand  from  himself  as 
trustee,  and  afterwards  the  cestui  que  truat 
receipts  for  moneys  received  from  him  as  tms- 
tee,  ahe  is  estopped,  as  against  the  suretiea  on 
his  guardian's  bond,  from  claiming  that  he 
never  transferred  the  funds  to  himself  as  trus- 
tee.— State  ex  rel.  Hospes  v.  Branch  (Mo.)  226. 

Estoppel  must  be  pleaded  to  be  proved. — 
Cockrill  V.  Hutchinson  (Mo.)  375, 

That  one  lived  in  the  vicinity  for  10  years  aft- 
er suit  to  subject  certain  lands  to  a  decedent** 
debts,  but  never  appeared  or  in  any  way  claim- 
ed the  land,  though  it  was  in  possession  of  oth- 
ers, is  a  circumstance  tending  to  show  that 
whatever  claim  he  had  against  the  land  waa 
satisfied  in  the  decedent's  lifetime. — Does  t. 
Kincheloe's  Adm'r  (Ky.)  1127. 

EVIDEXCE. 

See,  also,  'T)epo8ition8" ;  "Witnesses." 

Burden  of  proving  contributory  negligence,  see 
"Negligence." 

negligence,  see  "Negligence." 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error." 

In  action  for  wrongful  death,  see  "Death." 

In  criminal  cases,  see  "Burglary";  "Conspir- 
acy"; "Criminal  Law";  "False  Personation"; 
"Forgery";  "Homicide";  "Larceny." 

Newly-discovered,  as  ground  for  new  trial,  see 
"Criminal  Law'';  "Homicide." 

Of  adverse  possession,  see  "Adverse  Posses- 
sion." 

Of  custom,  see  "Customs  and  Usages." 

Of  fraud,  see  "Fraud." 

Of  partnership,  see  "Partnership." 

Of  relationship  of  master  and  servant,  see 
"Master  and  Servant." 

Pleading  and  proof,  see  "Pleading." 

Weight  and  sufficiency,  see,  also,  "Appeal  and 
Error." 

The  court  takes  Judicial  notice  of  the  time 
when  a  presidential  election  is  to  be  held.— 
Jackson  (3ounty  v.  Arnold  (Mo.)  6^ 

Proof  that  a  letter  containing  a  notice  wma 
properly  addressed  with  postage  prepaid,  and 
deposited  in  the  post  office,  held  sufficient  proof 
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of  notice  to  the  addressee.— Gaar,  Scott  &  Co. 
T.  Stark  (TenD.  Ch.  App.)  149. 

Certain  evidence  held  admissible  to  establish 
ttie  identity  of  a  person  to  whom  a  land  certif- 
icate was  issued. — Brown  t.  Brown  (Tex.  Civ. 
App.)  9ia 

On  an  issue  as  to  which  of  two  deceased  per- 
sons of  the  same  name  was  issued  a  military 
land  certificate,  evidence  that  one  of  said  per- 
sons told  witness  that  he  was  in  the  war  of 
1836  was  admissible,  though  the  certificate  was 
for  services  rendered  from  1837  to  1838. — Brown 
v.  Brown  (Tex.  Civ.  App.)  018. 

The  burden  is  oi?  defendant  to  sustain  a  plea 
In  abatement  on  the  ground  of  privilege  to  be 
sued  in  the  county  of  his  residence. — Hopson  t. 
Caswell  (Tex.  Civ.  App.)  312. 

Where  a  deed  recites  payment  of  the  consid- 
eration by  another  than  the  grantee,  the  bur- 
den is  on  the  grantee  to  show  that  he  ac- 
quired the  equitable  title.— Atwell  T.  Watkins 
'Tex.  Civ.  App.)  103. 

Hearsay  evidence  is  inadmissible  to  prove  age. 
—State  V.  Marshall  (Mo.)  619. 

The  declarations  of  a  deceased  father  to  his 
daughter,  that  alleged  community  property  was 
bought  with  his  separate  money,  held  inad- 
missible, as  hearsay.— Stephenson  v.  Chappell 
(Tex.  Civ.  App.)  482. 

In  an  action  against  a  telephone  companjr  for 
negligence,  hdd  error  to  admit  a  letter  written 
by  defendant's  secretary  after  the  injury,  to  the 
effect  that  a  dead  wire  caused  it. — East  Ten- 
nessee Tel.  Cc.  V.  Simms'  Adm'r  (Ky.)  171. 

Best  maA  seoondMPy. 

Certified  copy  of  county  record  of  land  pat- 
ent is  admissible  where  the  original  patent  can- 
not be  produced  ana  the  general  land  office  rec- 
ords are  defective.— Baldwin  v.  Roberts  (Tex. 
Civ.  App.)  789. 

The  record  of  a  chattel  mortgage  of  another 
state  cannot  be  proved  by  the  testimony  of  the 
register  of  deeds  in  whose  office  it  was  filed. — 
Jones  y.  Melindy  (Ark.)  22. 

The  court  may  permit  the  testimony  of  a 
witness  given  on  a  former  trial  to  be  read  from 
the  bill  of  exceptions  made  part  of  the  record 
of  the  case,  where  it  api>ears  that  the  witness 
is  absent  from  the  state.— Louisville  Water  Co. 
T.  Upton  (Ky.)  520. 

Opinion  evldeooe. 

On  question  of  damages  on  the  eonstruc- 
tinn  of  a  railroad,  witnesses  should  only  state 
the  facts,  and  leave  to  the  jury  the  question  of 
the  amount  of  damages.- Union  Elevator  Co.  v. 
Kansas  Qty  Suburban  Belt  Ry.  Co.  (Mo.)  1071. 

Testimony  that  a  brakeman  knew  as  a  fact 
that  children  were  attempting  to  cross  the 
track  held  not  objectionable  as  being  opinion 
evidence.— Gulf,  C.  &  S.  F.  R.  Co.  v.  West  (Tex. 
av.  App.)  101. 

An  answer  to  the  question,  "In  the  conver- 
sation you  had  with  defendant,  did  he  not  cross 
himself?"  was  inadmissible  as  being  the  opin- 
ion of  the  witne88.^Joyce  v.  State  (Ark.)  908. 

The  captain  of  a  steamboat  held  competent  to 
testify  that  a  boat  can  strike  an  obstruction 
without  the  knowledge  of  those  on  board.— 
Louisville  Ins.  Co.  v.  Monarch  (Ky.)  563. 

A  mechanical  engineer  hdd  competent  to  tes- 
tify as  to  the  rate  of  speed  at  which  certain 
grindstones  could  be  safely  run.— Helfenstein 
V.  Medart  (Mo.)  863. 

When  nonexpert  testimony  is  not  admissible. 
—American  Ace.  Co.  v.  Fiddler's  Adm'x  (Ky.) 
528. 
^^  Expert  testimony. 

Residents  of  a  city,  testifying  that  they  are 
acquainted  with  property  therein,  and  its  value, 
can  testify  aa  experts  in  an  action  for  damages 


by  reason  of  snch  construction.— Union  Eleva- 
tor Co.  V.  Kansas  City  Suburban  Belt  Ry.  Co. 
(Mo.)  1071. 

To  render  expert  testimony  admissible,  the 
conditions  existing  must  be  incorporated  in  the 
question.— Culbertson  v.  Metropolitan  St.  Ry. 
Co.  (Mo.)  834. 

The  determination  as  to  whether  a  witness  is 
an  expert  is  largely  within  the  discretion  of  the 
court.— Helfenstein  t.  Medart  (Mo.)  863. 

Doonmenta. 

A  sketch  taken  from  a  county  map  on  file  in 
the  office  of  the  public  land  commissioner  held 
admissible  in  an  action  to  recover  certain  public 
land.— Rogers  v.  Mexia  (Tex.  Civ.  App.)  82.'>. 

An  atlas  on  file  ic  the  office  of  the  land  com- 
missioner containing  a  sketch  delineating  the 
land  in  controversy,  hfld  admissible  on  the  issue 
of  notice  to  defendants  of  a  prior  grant,  in  an 
action  to  recover  c-^rtaiu  public  land. — Rogers 
T.  Mexia  (Tex.  Civ.  App.)  825. 

An  abstract  of  plaintiff's  title  as  shown  by 
the  archives  in  the  office  of  the  public  land  com- 
missioner held  admissible  in  evidence  in  an  ac- 
tion to  determine  title  to  certain  public  land. 
—Rogers  v.  Mexia  (Tex.  Civ.  App.)  825. 

When  one  claims  under  a  trust  deed,  the 
deed,  the  trustee's  deed,  and  a  judgment  oust- 
ing the  grantor  in  the  trust  deed,  held  admis- 
sible to  show  title.— Atwell  v.  Watkins  (Tex. 
Civ.  App.)  103. 

Pleading  verified  as  required  by  law.  and 
superseded  by  an  amendment,  is  admissible  in 
evidence  against  the  party  filing  it.— Barrett  v. 
Featherstrne  (Tex    Sup.)  245. 

The  averments  of  the  original  petition  after 
amendment  has  been  filed  are  not  evidence 
against  plaintiff.- Southern  Pac.  Co.  v.  Welling- 
ton (Tex.  Civ.  App.)  1114. 

Parol  eTldenoe. 

An  agreement  in  a  sale  of  land  that  the  gran- 
tor should  continue  to  collect  the  rents  may  be 
shown  by  parol  evidence  or  by  correspondence 
between  the  parties. — Hereford  Cattle  Co.  v. 
Powell  (Tex.  Civ.  App.)  1033. 

Testimony  its  to  land  patent  held  not  objec- 
tionable as  varying  records  of  general  land  of- 
fice.—Baldwin  V.  Roberts  (Tex.  Civ.  App.)  789. 

Where  an  agreement  to  have  insurance  cov- 
ering buildings  conveyed  transferred  to  the 
grantee  is  omitted  from  the  deed  by  mistake, 
parol  evidence  is  admissible  to  show  snch 
agreement. — Lewis    v.    Turnley    (Tenn.    Sup.) 

Where  deed  failed  to  state  nature  of  the  in- 
terest conveyed,  parol  evidence  held  adnUssible 
to  show  that  the  warranty  of  title,  as  well  as 
the  conveyance,  covered  merely  a  part  interest. 
— ^House  V.  Johnson  (Tex.  Civ.  App.)  916. 

Where  a  written  instrument  is  clear,  parot 
evidence  is  inadmissible  to  show  a  different 
meaning,  in  the  absence  of  any  allegation  of 
fraud  or  mistake. — Building  &  Loan  .A.ss'n  of 
Dakota  v.  Hamm  (Tex.  Civ.  App.)  313. 

Parol  evidence  held  admissible  to  show  con- 
sideration of  deed.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Doss  (Tex.  Civ.  App.)  497. 

Parol  evidence  is  admissible  to  show  that  a 
second  bond  was  not  given  in  lieu  of  the  first 
bond.  —  Deutschman  v.  Battaile  (Tex.  Civ. 
App.)  489. 

Parol  evidence  is  inadmissible  to  show  that, 
by  a  contract  providing  that  plaintiff  "agrees 
to  allow  him  a  running  credit  on  such  sales  to 
at  least  the  amount  of  $1,0(X),"  plaintiff  agreed 
not  to  furnish  credit  to  a  greater  amount  than 
fl,000.— Fuqua  v.  Pabst  Brewing  Co.  (Tex. 
Civ.  App.)  479. 

Evidence  that  delivery  of  a  check,  after  de- 
fault, was  under  an  agreement  that  the  party 
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delivering  it  should  not  be  liable  on  a  preTiona 
indorsement,  held  admissible. — Rogers  t.  Bedell 
(Tenn.  Sup.)  1096. 

Xizamlnatloii. 

Of  witness,  see  "Witnesses." 

EXCEPTIONS.  BUjL  OF. 

See,  also,  "Appeal  and  Error";  "Criminal  I^w." 

A  rule  of  court  held  to  abridge  the  time  giv- 
en by  statute  to  a  litigant  within  which  to  set- 
tle and  file  a  bill  of  exceptions.— State  ex  rel. 
Hoffman  v.  Withrow  (Mo.)  896,  1038. 

Excessive  Damages. 

See  "Damages." 

Exchange  of  Property. 

Cancellation  of  deed  given  as  consideration  for 
exchange,  see  "Cancellation  of  Instruments." 

Excusable  Homicide. 
See  "Homicide." 

EXECUTION. 

Where  a  purchaser,  on  setting  aside  the  sale, 
demands  reimbursement,  he  must  account  for 
the  rents  and  profits.  —  House  ▼.  Robertson 
(Tex.  Sup.)  251. 

Gross  inadequacy  of  price  will  warrant  set- 
ting aside  a  sale  where  the  execution  was  ir- 
regtilarly  issued.— House  t.  Robertson  (Tex. 
Sup.)  251. 

A  sale  for  a  grossly  inadequate  price  will  be 
set  aside  where  there  are  any  irregularities  in 
such  sale. — Donham  v.  Hoover  (Mo.)  027. 

Where  the  enforcement  of  an  execution  is 
sought  to  be  restrained  on  the  ground  that  the 
property  levied  on  was  a  homestead,  the  writ 
need  not  be  returnable  to  the  court  where  the 
jndgmont  was  rendered,  under  Sayles'  Civ.  St. 
art.  2880.— Leachman  v.  Capps  (Tex.  Sup.)  230. 

EXECUTOBS  AND  ADMINIS- 
TKATORS. 

See,  also,  "Descent  and  Distribution";  "Wills." 

Under  the  probate  law  of  1848  giving  the 
probate  court  jarisdiction  to  decree  tne  specific 
performance  of  a  contract  by  the  decedent  to 
convey  land,  the  court  had  no  jurisdiction  to 
decree  specific  performance  in  an  ex  parte  pro- 
ceeding on  petit!  ju  of  the  administrator. — Buch- 
anan V.  Park  (Tex.  Civ.  App.)  807. 

Order  on  petition  of  an  administrator  to  sell 
certain  lands  hrhl  not  void  for  want  of  a  suffi- 
cient description.— Buchanan  v.  Park  (Tex.  Civ. 
App.)  807. 

An  adminiBtrator  appointed  in  Texas  hrld  not 
entitled,  on  payment  of  the  procoi-dB  to  the  ex- 
ecutor in  another  btate,  to  the  statutory  commis- 
sion of  3  per  cent — Spofford  v.  Minor  (Tex.  Civ. 
App.)  771. 

Taxes  assessed  during  the  lifetime  of  a  tes- 
tator are  payable  out  of  his  estate. — Wooten  v. 
House  (Tenn.  Ch.  App.)  9.32. 

Where  a  third  person  paid  the  funeral  ex- 
penses of  a  tpxtator,  the  executrix  can  show 
that  she  repaid  him  with  money  of  the  estate. — 
Wooten  V.  House  (Tenn.  Ch.  App.)  932. 

When  tenant  for  widowhood  within  the  rule 
that,  on  accounting,  a  guardian  will  be  allowed 
such  necessary  expenditures,  if  clearly  made 


ont,  as  a  court  of  chancery  wonid  have  ordered 
if  applied  to  in  the  first  instance.— Wooten  t. 
House  (Tenn.  Ch  App.)  932. 

Allegations  of  a  petition  hM  insufficient  to 
show  that  plaintiff  sned  in  tbc  capacity  of  ad- 
ministrator.- Wilson  v.  Hall  (Tex.  CiT.  App.) 
327. 

The  administrator  of  a  bailee  has  no  right  to 
the  possession  of  the  property  bailed. — Morris  t. 
Lowe  (Tenn.  Sup.)  1098. 

A  widow  taking  possession  of  property  bailed 
to  her  husband,  and  claiming  it  as  ner  own,  in 
not  his  administratrix  de  son  tort.— Morris  v. 
Lowe  (Tenn.  Sup.)  1098. 

A  limited  administrator  may  be  appointed  for 
the  special  purpose  of  representing  an  estate  in 
certam  litigation,  and  his  appearance  therein 
binds  the  et^ate.— McKamy  v.  McNabb  (Tenn. 
Sup.)  1091. 

On  appeal  fiom  the  approTal  of  an  adminis- 
trator's final  account,  striking  oat  objections 
and  demurrers  thereto  without  a  hearing  held 
erroneous.  —  Rahm  v.  Bergstrom  (Tex.  Civ. 
App.)  494. 

EXEMPTIONS. 

See,  also,  "Homestead." 

From  taxation,  see  "Taxation." 

An  exemption  is  a  personal  privilege,  and  can 
only  be  taken  advantage  of  by  the  debtor  him- 
self.—Howland  V.  Chicago,  R.  L  &  P.  Ry.  Co. 
(Mo.)  29. 

An  instraction  that  the  forage  exempt  nnder 
Rev.  St.  1896,  art.  2395,  snbd.  15,  must  be 
"necessary"  for  home  consumption,  is  erro- 
neons. — Stephens  ▼.  Hobbs  (Tex.  Civ.  App.) 
287. 

Expert  Testimony. 

See  "Evidence." 

Extinguishment. 

Of  lien,  see  "Mechanics'  Liens." 

Factorizing  Process. 

See  "Garnishment." 


fai.se  personation. 

Indictment  under  Mill.  &  Y.  Code,  {  6621. 
held  sufficient,  though  it  did  not  state  bow  snch 
false  persouuliou  would  affect  the  interest  of 
the  party  personated. — Edgar  v.  State  (Tenn. 
Sup.)  379. 

Evidence  examined,  and  held  snflSdent  to 
sustain  conviction.  —  Edgar  v.  State  (Tenn. 
Sup.)  379. 


FALSE  PSETENSES. 

See,  also,  "Fraudulent  Conveyances." 

An  indictment  charging  that  defendant,  by 
falsely  representing  that  be  owned  a  stud,  in- 
duced prosecutor  to  part  with  $76,  hdd  insuffi- 
cient for  failure  to  charge  a  sale  and  delivery 
of  the  stud. — Cummings  v.  State  (Tex.  Cr.  App.k 
200. 

An  indictment  charging  defendant  with  ob- 
taining money  on  shipment  of  boxes  falsely  rep- 
resented to  contain  tobacco  saitable  for  cinrs, 
hrld  sufficient.— Hafner  v.  Commonwealth  (Ky.) 
549. 


Federal  Courts. 


See  "Courts." 
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Federal  Questiou. 

As  ground  for  remoyal  of  cause,  see  "Removal 
of  Causes." 

Fees. 

Of  county  officers,  see  "CounOes." 
Of  jailer,  see  "Prisons." 

Fellow  Servant. 

See  "Master  and  Serrant." 

Feme  Covert. 

See  "Husband  and  Wife." 

Filing. 

Mortgage,  see  "Chattd  Mortgages." 
Transcript  of  rec<»d  on  appeal,  see  "Appeal  and 
Brror.''^ 

Fire  Escapes. 

Duty  of  landlord  to  furnish,  see  "Landlord  and 

Tenant." 
Regulation  by  city  ordinance,  see  "Municipal 

Corporations." 

Fire  Insoranoe. 

See  "Inburanco." 

Firm. 

See  "Partnership." 

Fisheries. 

Ijaws  for  protection  of  fish,  see  "Constitutional 
Law." 

FIXTUBES. 

Machiuery,  the  purehaBe  price  of  which  was 
secured  by  chattel  mortgage,  hdd  not  subject  to 
a  prior  vendor's  lien. — Willis  v.  Munger  Im- 
proved Cotton  Machine  Mannfg  Co.  (Tex.  Civ. 
App.)   1010. 

Right  to  remove  machinery  which  was  placed 
in  a  gin  mill,  and  which  was  necessary  for  the 
operation  thereof. — Willis  v.  Munger  Improved 
Cotton  Machine  Munuf'g  Co.  (Tex.  Civ.  App.) 
1010. 


FOBCIBLE  ENTBT  AND  DE- 
TAINER. 

A  condition  in  a  bond  given  by  defendant  in 
forcible  detairer  under  Act  Feb.  5,  1881.  hrld 
to  substantial!;  comply  with  such  statute.— 
Richardson  v.  Harrell  (Arlc.)  573. 

Foreclosure. 

Of  mortgage,  see  "Mortgages." 

Foreign  Assigrnment. 

See  "Assignments  for  Benefit  of  Creditors." 

Foreign  Corporations. 

See  "Corporations." 

Foreign  Judgment. 

See  "Judgment." 

Foreign  Receiver. 

See  "Recciveis." 


FORQERT. 

Forgery  may  be  committed  by  making  an  in- 
strument purporting  to  be  the  warranty  deed 
of  a  person  deceased,  conveying  the  land  to 
one  who  was  on  trial  for  taking  wood  from  the 
land  of  another,  and  made  for  the  purpose  of 
being  used  on  snch  trial. — Bennett  v.  State 
(Ark.)  947. 

An  indictment  charging  the  forgery  of  a  deed 
and  acknowledgment  thereof  charges  but  one 
offense.— Bennett  v.  State  (Ark.)  947. 

An  indictment  charging  that  defendant  did 
"unlawfully."  etc.,  "forge  a  certain  deed,"  etc., 
necessarily  imports  that  it  was  done  without 
authority.— Bennett  v.  State  (Ark.)  947. 

It  is  not  necessary  to  set  out  the  particular 
acts  in  which  the  forgery  consisted. — Bennett 
v.  State  (Ark.)  &47. 

"Watkins"  and  "Wadkins"  are  idem  sonans, 
so  that  there  was  no  variance  between  an  in- 
dictment for  forging  a  deed  to  one,  and  the 
deed  itself,  purixirting  to  convey  the  premises 
to  the  other.— Bennett  v.  State  (Ark.)  947. 

Defendant  may  pnt  in  evidence  for  compari- 
son a  letter  written  by  him  before  the  accnsa- 
tion  was  made,  the  letter  being  authenticated 
by  his  evidence. — Mallory  v.  State  (Tex.  Cr. 
App.)  751. 

When  indictment  for  forging  a  check  payable 
to  a  teacher  is  insufficient,  under  Sayles'  C!iv. 
St.  art.  3776.— Caffey  v.  State  (Tex.  Cr.  App.) 
82. 

Under  an  indictment  setting  out  the  forged 
instrument  and  the  intent  to  defraud,  proof  is 
admissible  that  the  signature  was  that  of  a 
firm.— Howard  v.  State  (Tex.  Cr.  App.)  475. 

An  indictment  held  sufScient,  though  it  did 
not  charge  the  intent  to  defraud  a  third  person. 
—Howard  v.  State  (Tex.  Cr.  App.)  475. 

Held,  that  there  was  a  fatal  variance  between 
an  indictment  for  forgery  of  a  deed,  and  the 
deed  itself.- Bennett  v.  State  (Ark.)  947. 

On  a  trial  for  forgery  of  a  deed,  if  the  jury 
find  that  the  deed  was  made  to  be  used  as  good, 
and  that  there  was  a  possibility  of  another's 
being  injured  thereby,  a  presumption  of  fraud 
would  necessarily  arise.  —  Bennett  v.  State 
(Ark.)  047. 

Evidence  that  defendant  was  drunk  about 
the  time  he  passed  a  forged  check  held  not  to 
justify  a  charge  on  temporary  insanity,  there 
being  no  evidence  of  his  condition  when  he 
signed  the  check.— Howard  v.  State  (Tex.  Cr. 
App.)  475. 

Former  Jeopardy. 

See  "Criminal  Law." 


FRAUD. 

As  ground  for  cancellation  of  instrument,  see 

"Cancellation  of  Instruments." 
Equity  jurisdiction,  see  "Equity." 

In  an  action  based  on  fraud,  testimony  that 
defend.nnts  had  been  guilty  of  fraud  in  other 
transactions  is  inadmissible. — Lew  v.  Lee  (Tex. 
Civ.  App )  306. 

Instruction  on  an  Issue  of  false  representa- 
tion examined,  and  fceJrf  sufficient.- Barrett  v. 
Featherstone  (Tex.  Sup.)  245. 

Measure  of  damages  for  false  representations 
as  to  the  quality  of  land  purchased  is  the  dif- 
ference between  the  price  and  the  actual  value 
of  the  land,  if  as  represented.- Pruitt  v.  Jones 
(Tex.  Civ.  App.)  502. 

FRAUDS.  STATUTE  OF. 

Taking  possession  and  making  improvements 
under  an  oral  contract  for  the  use  of  lands  takes 
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it  out  of  the  statute  of  frauds. — Andenoo  r. 
Anderson  (Tex.  Civ.  App.)  816. 

A  parol  agreement  to  give  regular  worlc  aa 
long  aa  an  employ^  does  foithful  seryice  is  not 
within  the  statute. — Louisville  &  N.  R.  Co.  ▼. 
Otfutt  (Ky.)  181. 

In  an  action  on  a  note,  plaintiff,  by  failing 
to  plead  the  statute  of  frauds  in  reply  to  de- 
fendant's annwet,  is  estopped  to  assert  it. — 
Hurt  V.  Ford  (Mol  671. 

Letters  which  show  a  valid  and  conclnded 
agreement  to  extend  a  note  for  two  years  suf- 
ficiently comply  with  the-  statute  of  frauds. — 
Kearby  v.  Hopicins  (Tex.  Civ.  App.)  500. 

Agreement  to  extend  time  of  payment  for 
two  years  held  within  the  statute.— Kearby  v. 
Hopkins  (Tex.  Civ.  App.)  506. 

FBAXTDUIiENT  CONVEY- 
ANCES. 

See,  also,  "Assignments  for  Benefit  of  Credit- 
ors." 

A  statement  by  a  grantor  In  the  presence  of 
his  grantee  in  reference  to  the  fraudulent  char- 
acter of  the  deed,  and  the  declaration  of  the 
grantee  cautioning  the  grantor  not  to  speak  of 
it,  were  admissible  to  establish  fraud  in  the  ex- 
ecution of  the  deed. — Harton  v.  Lyons  (Tenn. 
Sup.)  851. 

Right  of  a  purchaser  from  a  husband  to  at- 
tack a  prior  deed  to  the  same  land  executed  by 
the  husband  to  his  wife  to  delay  creditors.^ 
Harfon  v.  Lyons  (Tenn.  Sup.)  851. 

Statements  of  a  grantor,  wliile  in  possession 
of  the  land  after  the  execution  of  a  deed,  as  to 
the  fraudulent  character  of  the  deed,  are  com- 
petent as  part  of  the  res  gestie  of  the  posses- 
sion, and  as  explanatory  thereof.— Harton  y. 
Lyons  (Tenn.  Sup.)  851. 

The  heirs  of  a  fraudulent  grantee  who  has 
never  been  in  possession  cannot  recover  the 
land  from  one  in  possession  who  purchased  it 
for  value,  without  fraud  on  his  part,  from  the 
fraudulent  grantor  who  was  in  possession  exer- 
cising ownership  at  the  time  of  the  purchase 
from  him. — Harton  T.  Lyons  (Tenn.  Sup.)  Wl. 

The  statement  of  a  grantee,  while  he  held 
title  of  the  land,  as  to  the  fraudulent  character 
of  the  conveyance  to  him,  was  competent,  as 
showing  the  intention  of  the  maker  and  holder. 
—Harton  v.  Lyons  (Tenn.  Sup.)  851. 

Whether  insolvent  debtor  sold  property  to  de- 
fraud his'  creditors,  and  whether  vendee  'had 
notice  of  such  intent,  are  questions  of  fact. — 
Armstrong  Co.  v.  Elbert  (Tex.  Civ.  App.)  139. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  trust  deed  was  fraudulent  as  to 
creditors.- Ettlinger  v.  Kahn  (Mo.)  37. 

Evidence  held  insufficient  to  show  a  bona  fide 
transfer  of  lands.— Brandenburgh  v.  Louisville 
Tin  &  Stove  Co.  (Ky.)  7. 

Assignee  of  a  mortgage,  who  was  not  a  cred- 
itor and  had  no  interest  in  the  lands,  cannot 
question  the  bona  fides  of  a  conveyance  exe- 
cuted by  the  mortgagor  before  the  assignment. 
—Kearby  v.  Hopkins  (Tex.  Civ.  App.)  506. 

Under  Rev.  St.  1895,  art.  2545,  a  gift  is  void, 
though  the  granto*  has  sufficient  property  te 
pay  his  debts,  where  it  is  concealed.— Walker 
V.  Loring  (Tex.  Sup.)  246. 

In  determining  whether  a  voluntary  grantor 
had  sufficient  property  to  pay  his  debts,  an 
equity  of  redemption  may  be  considered.— 
Walker  v.  Loring  (Tex   Sup.)  246. 

Futures. 

Dealing  in,  see  "Gaming." 


See  "Gaming.* 


Gambling. 


GAME. 


A  body  of  water  covering  1,040  acres.  1,000 
of  which  is  owned  by  defendant  and  40  by  an- 
other person,  held  not  a  private  ix>nd,  within 
Acts  1895,  c.  127.— Peters  v.  State  (Tenn.  Sup.) 
399. 

GAMING. 

Notes  given  for  profits  of  speculations  on 
margins  held  to  be  based  on  gambling  consid- 
eration, and  that  no  recovery  could  be  had 
thereon.— Mechanics'  Sav.  Bank  &  Trust  Co. 
V.  Duncan  (Tenn.  Ch.  App.)  887. 

Evidence  examined,  and  hrld  insufficient  to 
show  a  dealing  in  options,  within  Rev.  St.  1889, 
}  3931.— State  v.  (Sritzner  (Mo.)  39. 

Sufficiency  of  the  indictment  under  Pen. 
Code  1895,  art.  377,  for  illegally  dealing  in  fu- 
tures.—Goldstein  V.  State  (Tex.  Cr.  App.)  27& 

An  indictment  under  Rev.  Pen.  Code  1885. 
art.  377,  for  dealing  in  futures,  hdd  insufficient. 
— Cothran  v.  State  (Tex.  Cr.  App.)  273. 


GARNISHMENT. 

See,  also,   "Attachment":   "Execution":   "Ex- 
emptions." 

Under  Code,  U  3803.  3810,  a  garnishee  is 
not  liable  where  the  debtor,  his  employe,  was 
overdrawn  in  his  accounts,  and  there  was  no 
lialance  in  the  employe's  favor  on  the  return 
day  of  the  writ. — Capital  City  Bank  v.  Ander- 
son Transfer  Co.  (Tenn.  Ch.  App.)  964. 

Where  defendant  answers  that  the  debt  has 
been  garnished  in  another  state,  the  proper  prac- 
tice, before  the  debt  has  been  condemned,  is 
to  render  judgment  against  defendant,  and 
award  a  stay  until  the  entry  of  judgment  in 
the  garnishment  action. — Howland  v.  Chicago. 
R.  I.  &  P.  Ry.  Co.  (Mo.)  29. 

Process  of  garnishment  runs  against  property 
which  garnishee  has  obtained  from  the  debtor 
by  virtue  of  a  sale  in  fraud  of  creditors,  and 
plaintiff  may  attack  the  validity  of  the  sale. — 
Armstrong  Co.  t.  Elbert  (Tex.  Civ.  App.)  139. 


GIFTS. 

For  charitable  purposes,  see  "Charities." 

When  one  paying  the  consideration  for  land 
has  the  land  deeded  to  his  brother,  no  presump- 
tion of  a  gift  arises.— Atwell  v.  Watkins  (Tex. 
Civ.  App.)  103. 

GKAND  JURY. 

Under  Sand.  &  H.  Dig.  {  2058,  the  presence 
in  the  grand-jury  room  of  one  who  acted  for  the 
prosecuting  attorney,  but  who  was  not  shown 
to  have  said  anything  to  iuBuence  the  finding 
of  the  grand  jury,  was  not  ground  to  quash  the 
indictment.— Bennett  v.   State  (Ark.)  W7. 

Objections  to  irregularities  in  the  formation 
of  the  grand  jury  are  waived  by  pleading  to  the 
indictment.— Carpenter  v.   State  (Ark.)  900. 

The  words  "February  term,"  indorsed  on  the 
list  of  grand  jurors  selected  to  serve  at  the 
January  term,  were  not  prejudicial  to  defendant, 
on  a  trial  for  murder. — Carpenter  v.  State  (Ark.) 
900. 

Grant. 

See  "Public  Lands." 

As  basis  of  easement,  see  "Easementa." 
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QTIABDIAN'  AND  WARD. 

Sureties  on  a  guardian's  bond  lieUt  not  relier- 
ed  by  a  receipt  ^ven  by  bim  aa  trustee  to  him- 
self as  enardian  on  his  final  accounting. — Sttite 
ex  rel.  Hospes  t.  Branch  (Mo.)  226. 

Unless  limited  by  statute  a  guardian  has  an- 
tbority  to  compromise  claims  on  behalf  of  his 
ward.— Manion  v.  Ohio  Val.  Ry.  Co.  (Ky.)  530. 

The  statute  requiring  leave  of  conrt  for  a 
|;uardian  to  compound  claims  or  demands  ow- 
ing to  his  ward  does  not  include  an  nnliquidat- 
ed  claim'  for  damages  for  a  tort,  and  a  settle- 
ment of  such  claim  by  a  guardian  is  binding 
on  the  ward.— Manion  t.  Ohio  "Val.  Ry.  Co. 
(Ky.)  530. 

A  gaardian  cannot,  without  an  order  of 
court,  release  to  the  survivor  of  a  community 
estate  his  wards'  interest  therein. — Stephenson 
V.  Chappell  (Tex.  Civ.  App.)  482. 

HABEAS  COBFXJS. 

Certiorari    to    review    proceedings,    see    "Cer- 
tiorari." 

In  habeas  corpus  the  conrt  will  inquire  into 
the  constitutionality  of  a  statute  or  ordinance 
on  which  judgment  of  imprisonment  is  founded. 
—Ex  parte  Sm'th  (Mo.)  628. 

Habeas  corpus  will  not  issue  where  the  peti- 
tion fails  to  state  the  fact  concerning  the  im- 
prisonment, and  shows  that  petitioners  are  h^ld 
under  a  judgment  of  conviction  of  murder  by 
a  legally  constituted  court,  and  under  sentence 
of  death.— State  ex  rel.  Walker  v.  Dobson  (Mo.) 
238. 

Harmless  Error. 

See  "Appeal  and  Error." 
In  instructions,  see  "Trial." 

Headright  Certificate. 

Power  to  locate,  see  "Powers." 

Hearsay  Evidence. 

See  "Criminal  Law";  "Evidence." 
HiaHWAYS. 

Evidence  held  to  show  a  prescriptive  right 
In  city  to  use  land  as  a  street.— Waring  v.  City 
of  Little  Rock  (Ark.)  24. 

Evidence  hdd  insufficient  to  support  a  con- 
viction for  willfully  obstructing  a  jiublic  road. 
-Myers  v.  State  (Tex.  Cr.  App.)  253. 

Hiring. 

See  "Master  and  Servant." 

HOMESTEAD. 

A  wife  held  entitled  to  recover  the  homestead 
conveyed  by  her  and  her  husband,  without  re- 
funding the  purchase  money,  where  she  did 
not  acknowleuge  the  deed  privily.— McFalls  v. 
Brown  (Tex.  (Jiv.  App.^  1110. 

Assignee  of  contract  with  a  building  associa- 
tion, creating  a  lien  on  homestead,  and  of  the 
homestead  property,  cannot  set  up  homestead 
rights  of  the  prior  owners  as  a  defense  to  an  ac- 
tion on  the  contract.— Paddock  v.  Texas  Build- 
ing &  Loan  Ass'n  (Tex.  Civ.  App.)  1008. 

The  head  of  a  family  may  have  a  homestead 
in  land  lying  apart  from  the  tract  on  which 
tie  resides,  where,  -vith  such  residence  lot,  the 
value  is  $1,000— First  Nat.  Bank  v.  Meachem 
(Tenn.  Ch.  App )  724. 


Evidence  of  occupancy  of  a  tract  worth  at 
least  $1,(X)0  held  notice  that  the  occupant  has 
adopted  it  as  a  hom  3stead.— First  Nat.  Bank 
V.  Meachem  (Tenn.  Ch.  App.)  724. 

A  conveyance  by  the  husband  alone  held  void, 
not  only  as  to  the  wife,  but,  so  far  as  it  af- 
fects the  homestead,  as  to  the  husband  also.— 
First  Nat  Bank  v.  Meachem  (Tenn.  Ch.  App.) 
724. 

Facts  held  not  to  take  case  out  of  general  rule 
that  tenant  in  common  is  not  entitled  to  home- 
stead.— Simmons  v.  Leonard  (Tenn.  Ch.  App.) 
846;  Robnett  v.  Same,  Id. 

Homestead  rights  of  wife  held  not  affected 
by  contract  of  suretyship  by  husband. — Qober 
V.  Smith  (Tex.  Civ.  App.)  910. 

A  husband  and  wife  procuring  a  loan  on  oath 
that  the  land  was  not  their  homestead  held 
not  estopped  thereby  to  claim  such  homestead. 
Watkins  v.  Markham  (Tex.  Civ.  App.)  145. 

A  widow  who  keeps  and  supports  an  orphan 
grandson  13  years  old  is  the  head  of  a  family, 
and  entitled  to  a  homestead. — Smith  v.  Wright 
(Tex.  Civ.  App.)  324. 

Evidence  examined,  and  htid  insufficient  to 
show  that  certain  property  was  a  homestead. — 
Howell  V.  Stephenson  (Tex.  Civ.  App.)  302. 

An  executory  sale  by  a  widow  of  land  in 
which  she  has  a  homestead  right,  and  which 
she  repurchased  on  nonpayment  of  the  pur- 
chase money,  and  reoccupied,  will  not  be  held 
to  have  extinguished  her  homestead  right. — 
Smith  V.  Wright  (Tex.  Civ.  App.)  324. 

HOMICIDB. 

Certain  newly-disoovered  evidence  hdtl  not 
cumulative,  and  ground  for  new  trial. — Riojas 
V.  State  (Tex.  Cr.  App.)  268. 

Murder. 

Where  the  homicide  was  not  committed  in  the 
commission  of  a  felony,  and  no  evil  disix>8ition 
is  shown,  there  must  have  been  an  intent  to  kill, 
to  constitute  murder.— FitCh  v.  State  (Tex.  Cr. 
App.)  584. 

Where  no  cruel  disposition  is  shown,  the  in- 
tent to  kill  cannot  be  inferred  from  a  killing 
with  a  stick  four  feet  long  and  two  inches  iu 
diameter.— Fitch  v.  State  (Tex.  Cr.  App.)  584. 

Where  a  conspiracy  existed  to  commit  an  un- 
lawful act,  and  in  execution  of  it  one  defend- 
ant killed  deceased,  the  other  defendant  would 
be  guilty  of  murder. — Mitchell  v.  State  CTex. 
Cr.  App.)  456. 

Sufficiency  of  definition  of  murder  in  the  sec- 
ond degree  determined. — Hamilton  v.  State 
(Ark.)  1054. 

It  is  not  necessary  that  any  length  of  time 
Intervene  between  the  intent  to  kill  and  the 
act  of  killing. — Lawrence  v.  State  (Tex.  Cr. 
App.)  90. 

ManslanKbter. 

Where  the  testimony  tended  to  show  that  the 
shooting  was  accidental,  an  instruction  as  to 
negligent  homicide  should  be  given. — Mitchell 
V.  State  (Tex.  Cr.  App.)  456. 

A  charge  on  manslaughter  held  sufficient, 
without  stating  the  particular  facts  on  which 
it  was  predicated. — Lawrence  v.  State  (Tex. 
Cr.  App.)  90. 


Ezciis*ble  and  Jnatlfimble  bomiolde. 

A  homici-le  is  uot  justified  where  defendant 
provoked  the  difficulty  and  was  forced  to  kill 
in  self-defense.- Hawkins  v.  State  (Tex.  Cr. 
App.)  443. 

Where  defendant  armed  himself  to  prevent  de- 
ceased from  building  a  fence  on  his  land,  he  was 
not  deprived  of  the  right  of  self-defense  on  the 
ground  that  he  provoked  the  difficulty. — Wilson 
V.  Stote  (Tex.  Cr.  App.)  58". 
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Error  cannot  be  predicated  on  an  insafficient 
definition  of  self-defense  where  there  was  no 
eyidence  on  whlca  to  base  the  instruction. — 
Hamilton  t.  State  (Ark.)  1054. 

Eridence  examined,  and  hdd  not  to  show  that 
defendant  acted  in  self-defense.— Hamilton  t. 
State  (Arlt.)  1054. 

Admi88ibUit7  of  evidence  as  to  apprehensions 
of  danger  by  a  witness  to  the  afifray  determined. 
— Phipps  v.  State  .I'cx.  Cr.  App.)  753. 

An  instruction  on  the  guilt  of  defendant  if  he 
shot  deceased  withont  intending  to  save  his  own 
life  or  to  protect  his  person,  nor  in  defense  of 
his  habitation,  held  proi)er.— Carpenter  t.  State 
(Ark.)  900. 

A  reqnest  to  chnrjfe  on  the  rieht  of  defendant 
to  assist  his  brother  in  rpsistiuK  a  mere  tres- 
pass upon  land  to  the  extent  of  taking  life  was 
properly  refused. — Carpenter  v.  State  (Ark.)  900. 

Where  defendant  was  the  aRpressor,  the  fact 
that  deceased  started  to  draw  his  pistol,  where- 
upon defendant  shot  him,  does  not  make  a  case 
of  self-defense.— Lawrence  t.  State  (Tex.  Cr. 
App.)  90. 

Instructions  as  to  defendant's  right  of  self- 
defense  hdJ  erroneous.— McClurg  v.  Common- 
wealth (Ky.)  14. 

An  Instruction  as  to  the  effect  of  "consider- 
able provocation"  licUl  erroneous  as  failing  to 
instruct  as  to  what  constitutes  legal  provoca- 
tion.— McClurg  V.  (Commonwealth  (Ky.)  14. 

On  trial  for  homicide  in  defending  property,  a 
charge  exonerating  defendant  under  certain 
circumstances  if  he  was  "rightfully  in  posses- 
sion" Arfd  erroneous. — Sims  v.  State  (Tex.  Cr. 
App.)  256. 

On  trial  for  homicide  committed  in  defending 
property,  held  that,  if  defendant  shot  deceased 
whilo  deceased  was  in  the  act  of  unlawfully 
tearing  down  the  property,  the  homicide  was 
justifiable.— Sims  v.  State  (Tex.  Cr.  App.)  256. 

Assault  with  Intent  to  kill. 

Degree  of  provocation  because  of  Insult  to 

feninle  relative,  necessary  to  reduce  an  assault 
with  intent  to  kill  to  aggravated  assault,  deter- 
mined.—Garrett  V.  State  (Tex.  Cr.  App.)  4.54. 

When  charge  on  aggravated  assault  is  unnee- 
essary.- Ray  v.  State  (Tex.  Cr.  App.)  446. 

Where  the  evidence  allows  an  asstiult  with 
intent  to  kill,  or  justification,  a  charge  as  to 
aggravated  assault  was  properly  refused. — 
Philliiw  V.  State  (Tex.  Cr.  App.)  86. 

Evidence  held  to  sustain  a  conviction  of  as- 
sault with  intent  to  murder.  —  Thompson  v. 
State  (Tex   Ci.  App.)  265. 

Indictment. 

An  indictment  nlleging  Ihat  defendant  "did 
unlawfully,  willfully,  feloniously,  and  of  his 
malice  aforethought,  kill  .nnd  murder."  uee<l  not 
use  the  word  "malicious." — Hamilton  v.  State 
(Ark.)  1054. 

When  indictment  alleging  that  "the  defend- 
ant did  then  and  there  with  malice  aforethought 
kill  [deceased]  by  some  means  to  grand  jury 
unknown"  is  sulHcient. — Harris  v.  State  (Tex. 
Cr.  App.)  88. 

ETldenoe. 

Certain  testimony  as  to  the  killing  held  ad- 
missible—Williamson V,  State  (Tex.  Cr.  App.) 
444. 

Certain  evidence  held  properly  excluded,  as 
not  showing  a  conspiracy  so  far  as  deceased 
was  concerntd  — Holly  v.  Commonwealth  (Ky.) 
532. 

Statements  made  three  hours  after  an  as- 
sanlt  with  intent  to  murder  are  not  a  part  of 
the  res  gestte.— Ray  y.  State  (Tex.  Cr.  App.) 
446. 


A  witness'  statement  that,  immediatdy  after 
the  homicide,  a  certain  person,  who  was  with 
defendant  at  the  time  of  the  commission  of  the 
crime,  was  "watching  witness,"  was  not  the 
expression  of  the  witness'  opinion,  and,  if  not 
admissible  as  part  of  the  res  gest«e,  was  of  such 
a  charactei  that  its  withdrawal  from  the  jury 
cured  the  error  in  admitting  it.— Trotter  v. 
State  CTex.  Cr.  App.)  278. 

Exclusion  of  evidence  of  an  officer  as  to  his 
reason  for  following  deceased  to  the  place 
where  he  was  killed  hHd  proper. — Phipps  y. 
State  (Tex.  Cr.  App.)  753. 

When  proof  need  not  be  offered  that  mean* 
of  death  was,  as  alleged  in  the  indictment,  un- 
known  to   the    grand    jury. — Harris   y.    State 

(Tex.  Cr.   App.)  88. 

Evidence  held  to  justify  the  admission  of  dy- 
ing declarations.  —  Sims  y.  State  (Tex.  &. 
App.)  256. 

Statements  by  deceased  hdd  admissible  as 
dying  declarations.  —  Sims  t.  State  (Tez.  Cr. 
App.)  256. 

TrUL 

Where  the  evidence  of  murder  was  clear,  it 

was  not  error  to  instruct  as  to  the  crime  of 
murder,  though  the  killing  was  not  by  lying  in 
wait.— Massic  v.  Commonwealth  (Ky.)  550. 

An  instruction  as  to  the  consideration  to  be 
given  by  the  jury  to  nncommunicated  threats 
made  by  deceasefl  was  proper.— Trotter  y.  State 
(Tex.  Cr.  App.)  278. 

One  desiring  an  instruction  as  to  murder  in 
the  second  degree  should  present  a  correct  in- 
struction.— Hamilton  v.  State  (Ark.)  1054. 

Where  the  jury,  after  submission,  requested 
that  the  instructions  be  repeated,  and  two  in- 
structions favorable  to  defendant  were  given 
them,  it  was  not  prejudicial  error. — Hamilton 
y.  State  (Ark.)  1054. 

An  instruction  on  the  guilt  of  defendant  If 
deceased  was  killed  in  pursuance  of  a  previons 
understanding  between  defendant  and  his  broth- 
er, though  defendant  did  not  actually  cause  the 
death  of  deceased,  hdd  proper.— Carpenter  y. 
State  (Ark.)  900. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce";  "Dower";  "Homestead." 

Acknowledgment  of  deeds,  see  "Acknowledg- 
ment." 

Assignment  of  wife's  property  for  benefit  of  hus- 
band's creditors,  see  "Assigoments  for  Benefit 
of  Creditors." 

Bight  to  rents  of  wife's  lands  after  divorce,  see 
"Divorce." 

Where  deeds  are  made  to  either  spouse  during 
marriage,  the  property  is  presnmeil  to  be  com- 
munity property.— Stephenson  v.  Chappell  (Tex. 
Civ.   App.)  482. 

When  transfer  of  community  property  will  be 
presumed  to  have  t>eeu  made  to  |>ay  community 
debts.— Baldwin  v.  Roberts  (Tex.  Civ.  App.) 
789. 

In  an  action  to  recover  community  personalty 
which  has  been  withheld,  plaintiffs  can  recover 
on  the  basis  of  the  value  at  the  time  of  trial.— 
Stephenson  y  Chappell  (Tex.  Civ.  App.)  4S2. 

In  an  action  by  maternal  heirs  to  recover 
from  heirs  of  the  father,  as  survivor,  their  in- 
terest in  community  property  withheld,  defend- 
ants were  properly  refused  credit  for  improve- 
ments during  tlie  period  it  was  withheld. — Ste- 
phenson v.  Chappell  (Tex.  Civ.  App.)  482. 

Common-law  right  of  husband  to  rents  and 
profits  of  wife's  general  estate  during  coverture 
IS  not  affected  by  Act  1849-50,  forbidding  the 
sale  of  wife's  estate  to  pay  husband's  debts,— 
Braafield  v.  Brasfield  (Tenn.  Sop.)  384. 
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Act  18W,  exempting  rente  and  profits  of  a 
married  woman's  property  from  payment  of 
debts  of  her  husband,  does  not  create  a  sepa- 
rate estate  in  such  rents  and  profits. — Brasfield 
T.  Brasfield  (Tenn.  Sup.)  384. 

A  Joint  mortgage  b.r  husband  and  wife  of 
land  not  the  separate  estate  of  the  wife,  to  se- 
cure an  invalid  note,  held  Talid.— Gockrill  t. 
Hutchinson  (Mo.)  875. 

A  wife  abandoned  by  her  husband,  and  left 
without  means,  may  sue  alone  for  community 
property.— Leeds  t.  Keed  (Tex.  CiT.  App.)  347. 

In  an  act;oi.  for  personal  injuries  by  a  mar- 
ried woman,  hdd  that,  tboueh  the  husband  was 
an  unnecessary  party,  it  was  not  reversible 
error  to  snt  in  the  names  of  both.— Texas  &  P. 
Ry.  Co.  ».  Fuller  (Tex.  Civ.  App.)  319. 

In  an  action  for  injaries  to  his  wife,  a  hnsbaad 
can  recover  what  he  has  actually  lost,  and  an- 
other action  lies  for  the  wife  for  the  pain  and 
any  expense  sl<e  hau  been  put  to.— Thompson  v. 
Metropolitan  St.  Ry.  Co.  (Mo.)  625. 

A  surviving  wife  may  sue  on  a  fire  insurance 
policy  on  the  homestead  of  the  husband  and 
wife.— Pennsylvania  Fire  Ins.  Co.  v.  Wagley 
(Tex.  Civ.  App.)  997. 

A  cause  of  action  for  personal  injuries  to  a 
wife,  to  recover  which  an  action  by  tne  husband 
was  pending  at  the  time  of  his  death,  survives 
to  the  wife,  and  she  may  be  substituted  as  a 
party.  —  Corsicami  Cotton  Oil  Co.  v.  Valley 
(Tex.  Civ.  App.)  999. 

Impeachmeat. 

Of  witness,  see  "Witnesses." 

lEirCSST. 

Where  the  evidence  indicates  that  the  act 
was  committed  with  the  consent  of  prosecu- 
trix, a  failuie  tu  instruct  that  defendant  could 
not  be  convicted  on  her  uncorroborated  evi- 
dence was  reversible  error. — Coburn  v.  State 
(Tex.  Cr.  App.)  442. 

Indemnity. 

Evidence  of,  see  "Evidence." 

INDICTMEXT  AND  INFORMA- 
TION. 

Illegal  liquor  sales,  see  "Intoxicating  Liquors." 
Motion  to  quash,  see  "Criminal  Law." 
I'articular    crimes,    see    "Kalse    Personation"; 

"False    Pretenses";    "Forgery";    "Gaming"; 

"Homicide" ;  '  Perjury." 
Varinnoe   between   indictment   and   proof,   see 

"Forgery." 

Where  the  first  conr.t  of  an  indictment  for 
carrying  weapons  states  that  the  pistol  was 
not,  and  the  second  count  that  it  was,  such  as 
was  used  'n  the  army,  the  state  need  not  elect 
between  them— State  v.  Bailey  (Ark.)  (590. 

Validity  of  an  indictment  found  at  a  8i>ecial 
term  cannot  be  attacked  on  the  ground  that, 
had  the  case  been  tried  at  such  term,  it  would 
have  interfered  with  the  regular  term. — Hamil- 
ton V.  State  (Ark.)  1054. 

St  Ky.  {  1078  et  seq.,  providing  for  the  trial 
of  misdemeanors  by  the  county  judge  in  certain 
cases,  does  not  conflict  with  Const.  §  12,  declar- 
ing that  no  person  for  an  indictable  offense  shall 
be  proceeded  against  by  information.— Lowry  v. 
Commonwealth  (Ky.)  1117. 

One  convicted  of  murder  in  the  second  de- 
gree cannot  complain  that  the  conviction  was 
erroneous,  on  the  ground  that  the  evidence 
showed  murder  in  the  first  degree. — Briscoe  t. 
State  (Tej.  Ci.  App.)  281. 


Xndonement. 

Of  una  or  notes,  see  "Billa  and  Notes." 

Infants. 

Degree  of  care  required  from,  see  "Negligence." 
Sale  of  liqoor  to  minors,  see  "Intoxicating  Liq- 
uors." 

Infonnatlon. 

See  "Indictment  and  Information." 

Inheritance. 

See  "Descent  and  Distribution." 

INJUNCSnON. 

Against  execution.  8.;e  "Execution." 

Equity  will  not  enjoin  the  building  of  a  rail- 
road in  a  street  under  an  ordinance  on  the 
ground  that  it  will  damage  abutting  owners, 
but  will  leave  them  to  their  legal  remedy. — 
Gray  v.  Dallas  Terminal  Railway  &  Union  De- 
pot Co.  (Tex    Civ.  App.)  352. 

A  suit  on  the  oond  is  necessary  on  dissolution 
of  the  injunction,  except  where  the  enforcement 
of  a  judgment  has  been  enjoined. — Eastern  Ry. 
Co.  V.  Brown  (Ky.)  555. 

A  plea  in  reconvention  for  damages  is  insuf- 
ficient if  it  does  not  t>ver  facts  showing  that  the 
injunction  caused  ihe  particular  damages  set 
out.— Pipher  v.  Biasonet  (Tex.  Civ.  App.)  770. 

In  a  suit  by  a  widow  to  enjoin  a  writ  of  pos- 
session in  favor  of  the  heirs  of  her  husband,  it 
is  insufiicient  to  show  only  that  by  the  hus- 
band's will  the  land  was  devised  to  other  per- 
sons.—Smith  V.  Wbitsett  (Tenn.  Cb.  App.)  1048. 

INSANE  PEBSONS. 

An  accommodation  indorser  of  a  renewal  note 
Md  not  iclieved  of  liability  because  of  his  in- 
sanity, he  having  ocen  sane  when  the  prior  note 
was  executed.— Memphis  Xat.  Bank  v.  Snecd 
(Tenn.  Snp.)  716. 

Insolvency. 

See  "Assignments  for   Benefit  of  Creditors"; 
"Fraudulent  Conveyances." 

Of  corporations,  see  "Corporations." 
Of  railroads,  see  "Railroads." 

Instructions. 

See  "Criminal Law";  "Trial." 

INSITBANCB. 

Description  of  property  insured  held  sufiicient. 
—Hartford  Fire  Ins.  Co.  v.  Moore  (Tex.  Civ. 
App.)  146. 

Acts  of  an  agent  held  not  to  constitute  a  can- 
cellation of  a  policy  under  its  terms.— Aetna  Ins. 
(3o.  V.  Rosenberg  (Ark.)  908. 

An  insurance  company  held  liable  for  a  loss 
accruing  under  its  policy  after  its  delivery,  but 
before  payment  of  the  premium  was  demanded, 
though  when  deman.ied  the  preminm  was  not 
paid  and  the  policy  was  canceled. — American 
Employers'  Liability  Ins.  Co.  v.  Fordyce  (Ark.> 
1051. 

The  recording  of  a  mortgage  is  not  notice  of 
its  existence  to  an  insurance  company  having  a 
policy  on  the  property. — United  States  Ins.  C!o. 
V.  Moriarty  (Tex.  Civ.  App.)  948. 

A  mother-in-law  hild  to  have  no  insurable  in- 
terest in  the  life  of  her  son-in-law. — Adams' 
Adm'r  v.  Reed  (Ky.)  568. 
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Creditor  of  member  of  a  benefit  association 
held  to  have  no  insurable  interest  in  his  life, 
within  the  proTlsions  of  the  policy.— National 
Exch.  Bank  t.  Bright  (Ky.)  10. 

Knowledge  of  insurance  broker  acting  as  so- 
liciting agent  that  there  were  incumbrances 
on  the  property  binds  the  company.— German 
Ins.  Co.  T.  ETerett  (Tex.  Civ.  App.)  125. 

An  insurance  company,  having  abandoned  the 
property  in  the  belief  that  it  was  not  liable,  can- 
not hold  the  insured  for  the  expenses  incurred 
in  preparing  fov  its  recovery. — Louisville  Ins. 
Co.  V.  Monarch  (Ky.)  563. 

Where  a  part  cf  the  property  was  recovered, 
the  insurer  is  entitled  to  a  reduction  of  the  in- 
surance due  on  a  total  loss.— Ixiuisville  Ins.  Co. 
V.  Monarch  (Ky.)  663. 

Conditions  of  policy. 

When  company  estopped  from  avoiding  a  poli- 
cy by  reason  of  misdescription  of  property. — 
Hartford  Fire  Ins.  Co.  v.  Moore  (Tex.  Civ. 
App.)  146. 

Where  a  policy  insured  a  dwelling  house  and 
household  furniture,  a  false  affidavit  as  to  the 
furniture  held  not  to  avoid  the  entire  policy. — 
SuUivan  v.  Hartford  Fire  Ins.  Co.  (Tex.  Sup.) 
73. 

Under  the  iron-safe  clause,  neglect  of  the  in- 
sured to  preserve  blotters  containing  record  of 
sales  of  lost  day  before  stock  burns  does  not 
preclude  recovery.— Sun  Mnt.  Ins.  Co.  v.  Brown 
(Tex.  Civ.  App.)  591. 

A  substantial  compliance  only  with  the  Iron- 
safe  clause  is  ncessary.— Royal  Ins.  Co.  v. 
Brown  (Tex.  Civ.  App.)  591. 

Failure  to  place  blotters  in  a  safe  at  night, 
whereby  they  are  destroyed,  is  not  a  breach  of 
a  condition  of  a  policy  containing  the  iron-safe 
clause. — Pennsylvania  Fire  Ins.  Co.  ▼.  Brown 
(Tex.  Civ.  App.)  590. 

A  waiver  of  certain  breaches  of  conditions  in 
a  policy  by  an  insurance  company  does  not 
waive  others  of  which  it  had  no  notice. — United 
States  Ins.  Co.  v.  Moriarty  (Tex.  Civ.  App.) 
943. 

A  general  agent  of  an  insurance  company, 
with  authority  to  make  terms  for  insurance, 
countersign  and  deliver  policies,  and  collect 
premiums,  may  waive  a  condition  requiring 
payment  of  premiums  in  advance. — American 
Employers'  Liability  Ins.  Co.  v.  Fordyce  (Ark.) 
1051. 

The  fact  that  a  steamer  did  not  carry  a  night 
crew  on  a  day  run  does  not  show  the  steamer 
unseaworthy. — Louisville  Ins.  Co.  v.  Monarch 
(Ky.)  563. 

Mutual  benefit  Insnranoe. 

An  instrument  executed  by  a  member  of  a 
mutual  benefit  society  held  to  convey  no  vested 
interest  in  the  benefit  certificate  to  the  mem- 
ber's wife.— Handwerker  v.  Diermeyer  (Tenn. 
Sup.)  869. 

Where  a  member  survived  his  wife,  to  whom 
his  benefit  certificate  is  payable,  the  certificate 
became  his  property. — Handwerker  v.  Diermeyer 
(Tenn.  Sup.)  8B9. 

Attempted  change  in  the  beneficiary  held  to 
be  without  effect.— National  Exdi.  Bank  v. 
Bright  (Ky.)  10. 

The  issue  as  to  whether  an  assessment  was 
made  is  for  the  jury,  where  the  benefit  certifi- 
cate was  forfeited  for  nonpayment  thereof.— 
Hannum  v.  Waddell  (Mo.)  616. 

A  mntunl  benefit  certificate  is  not  forfeited 
by  nonpayment  of  an  assessment  of  which  the 
member  knows,  where  no  notice  has  been  giv- 
en as  provided  by  the  by-laws. — Hannum  v. 
WaddeU  (Mo.)  016. 

A  finding  that  h  notice  of  an  assessment  in  a 
mutual  benefit  association  was  never  mailed 


held  warranted   by   the  evidence. — Hanonm  t. 
Waddell  (Mo.)  61(5 

Aooident  Inanrano*. 

A  person  unexpectedly  shot,  without  provo- 
cation, hda  injured  by  accidental  means.  — 
American  Accident  Co.  v.  Carson  (Ky.)  189. 

A  provision  in  an  accident  policy  that  it  shall 
not  cover  intentional  injuries  inflicted  by  any 
one  refers  only  lo  nonfatal  injuries. — Amer- 
ican Accident  Co.  v.  Carson  (Ky.)  169. 

Under  a  policy  providing  that,  if  insured  is 
injured  in  a  more  hazardous  occnpation,  the 
beneficiary  can  recover  only  a  reduced  sum,  the 
complaint  must  show  that  the  insured  was  not 
killed  in  a  more  hazardous  occupation. — Amer- 
ican Ac.-ident  Co.  v.  Carson  (Ky.)  168. 

Aotlons  on  polleies. 

Under  a  poRey  insuring  against  damages  for 
which  the  msured  may  become  legally  liable. 
a  discharge  of  such  liability  is  not  neceaaair 
to  entitle  the  insured  to  recover.— American 
Employers'  Liability  Ins.  Co.  v.  Fordyce  (Ark.) 
1051. 

Complaint  not  alleging  that  plaintiff  was  the 
owner  of  the  goods  destroyed  at  the  time  of  the 
fire  is  demurrable.— German  Ins.  Co.  v.  Ever- 
ett (Tex.  Civ.  App.)  125. 

Provision  making  an  award  a  condition  pre- 
cedent to  a  suit  on  a  fire  policy  held  not  to  ap- 
ply to  a  building  totally  destroyed,  but  only  to 
personal  property  damaged  or  destroyed.— Uox- 
ey  V.  Royal  Ins.  Co.  (Tenn.  Ch.  App.)  950. 

Insurance  policy  'construed,  and  held,  that  a 
provision  making  an  award  a  condition  preced- 
ent to  a  suit  did  not  apply  to  a  buildmg  de- 
stroyed, but  only  to  personal  property  damaged 
or  destroyed. — Doxey  v.  Royal  Ins.  Co.  (Tenn. 
Ch.  App.)  950. 

The  defense  that  an  action  on  an  insurance 
policy  is  prematurely  brought  is  properly  raised 
by  demurrer.— Doxey  v.  Royal  Ins.  Co.  (Tenn. 
Ch.  App.)  950. 

When  evidence  of  the  value  as  fixed  by  the 
agent  and  in  the  policy  is  admissible  to  show 
the  value  of  the  goods  destroyed. — German  Ins. 
Co.  V.  Everett  (Tex.  Civ.  App.)  125. 

Measure  of  damages  for  loss  under  policy 
providing  that  damages  shall  be  estimated  ac- 
cording to  the  value  of  the  property  at  the  time 
of  the  fire.— German  Ins.  Co.  v.  Everett  (Tex. 
Civ.  App.)  125. 

Error  in  rendering  a  judgment  for  plaintiff 
in  an  action  on  a  policy  covering  a  bnildmg  and 
personal  property,  where  plaintiff  had  made  a 
false  statement  in  his  application  that  he  was 
sole  owner  of  the  personalty. — Springfield  Fire 
&  Marine  Ins.  Co.  v.  Oreen  (Tex.  Civ.  App.) 
143. 

In  an  action  on  a  policy,  where  the  answer 
alleged  incompetency  of  the  crew,  evidence  as 
to  their  comi)etency  was  admissible.— LonisviUe 
Ins.  Co.  v.  Monarch  (Ky.)  563. 

In  an  action  on  a  policy,  testimony  as  to 
statements  by  the  company's  agent  regarding  a 
clause  relating  to  the  recovery  of  the  property 
held  immaterial.— Louisville  Ins.  Co.  ▼.  Monarch 
(Ky.)  663. 

In  an  action  on  a  policy  on  a  cargo,  where  it 
was  alleged  that  the  boat  was  sunk  by  the 
fraud  of  the  owners,  the  captain  can  testify 
that  the  boat  was  not  insured. — Louisville  Ina. 
Co.  V.  Monarch  (Ky.)  563. 

In  an  action  on  a  marine  policy,  the  cantain 
of  the  vessel  can  testify  that  the  boat  carrie<l  a 
sufficient  crew.— Louisville  Ins.  Co.  v.  Monarch 
(Ky.)  563 

In  an  action  on  a  marine  policy,  dnpHcatea 
of  evidence  taken  in  an  investigation  by  the 
hull  inspectors  held  inadmissible. — Louisville 
Ins.  Co.  V.  Monarch  (Ky.)  563. 
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Eridence  examined,  and  Aelef  to  Jastify  the 
insured  in  abandouing  theproperty. — LoniBTille 
Ina.  Co.  T.  Monarch  (Ky.)  6^. 


Interpretation. 

Of  contracts,  see  "Contracts." 

Interrogatories. 

To  deponent,  see  "Depositions." 

Intestacy. 

See   "Descent   and    Distribution";   "Executors 
and  Admiuistrators." 

INTOXICATINa  UQXTORS. 

Whether  a  father  who  consents  to  the  sale  of 
liquor  to  his  minor  son  was  aggrieved  thereby 
so  as  to  be  entitled  to  the  statutory  penalty  is 
for  the  jury.— Edgett  v.  Finn  (Tex.  Civ.  App.) 
830. 

Evidence  that  a  plaintiff,  suing  on  a  liquor 
bond  to  recover  for  sale  of  liquor  to  his  minor 
son,  drank  liqnui  witli  his  son  in  other  saloons, 
IS  admissible,  as  bearing  on  the  question  of 
■whether  he  was  aggrieved  by  such  sale. — Edgett 
V.  Finn  (Tex.  Civ   App.)  83(5. 

Under  Acts  1893,  p.  178.  S§  5,  6,  one  licensed 
to  sell  liquor  at  a  certain  place  cannot  sell 
at  another  place  unless  his  license  is  changed 
as  provided  bj  the  statute.— Travis  v.  State 
<Tex.  Or.  App.)  589. 

Evidence  held  to  show  a  sale  to  a  minor.— 
Horsky  v.  State  (Tex.  Cr.  App.)  448. 

A  delivery  cf  liquors  to  another,  to  be  paid  for 
in  other  liquor  in  the  future,  is  a  sale. — Keatou 
V.  State  (Tex   Cr   App.)  440. 

Where  an  indictment  charges  the  sale  and 
gift  of  liquor  at  a  particular  place,  proof  of 
sale  and  gift  at  any  other  place  is  a  fatal  vari- 
ance.—Bryant  V.  State  (Ark.)  188. 

The  local  option  law  of  Logan  county  (2  Acts 
188i)-90,  p.  92,  c.  549)  is  not  repugnant  to  the 
new  constitution,  nor  to  the  general  act  passe<l 
thereunder,  nor  have  the  penalties  of  the  Logan 
«ounty  act  been  repealed. — Lowry  v.  Common- 
wealth (Ky.)  1117. 

Complaint,  in  an  action  against  a  saloon  keep- 
«r  for  damages,  need  not  set  out  the  prohibitory 
notice  and  return  thfereof.- Biden  v.  Gremm 
(Tenn.  Sup.)  1097. 

A  saloon  keeper  selling  liquors  to  an  habitual 
drunkard,  after  notice,  held  Uable  to  the  wife 
for  resulting  injuries. — Riden  v.  Gremm  (Teun. 
Sup.)  1097. 

A  proprietor  of  a  saloon,  who  unlocks  it  on 
Sunday,  and  admits  persons  to  whom  he  gives 
beer  to  drink,  is  guilty  of  keeping  the  saloon 
open.— Johneon  v.  City  of  Chattanooga  (Tenn. 
Sup.)  1092. 

Iron-Safe  Clause. 

See  "Insurance." 

Issues. 

See  "Pleading":  "Trial." 

Jail  and  Jailer. 

See  "Prisons." 

JUDGES. 

See,  also,  "Courts." 

The  fact  that  a  judge  is  related  to  a  share- 
holder of  the  defendant  corporation  held  not  to 


disqualify  him.— Houston  Cemetery  Co.  r.  Drew 
(Tex.  Civ.  App.)  802. 

The  fact  that  a  judge  hearing  a  case  against  a 
cemetery  association  nsd  relations  buried  in  the 
cemetery  did  not  disqualify  him.  —  Houston 
Cemetery  Co.  v.  Drew  (Tex.  Civ.  App.)  802. 

A  judge  is  not  disqualified  from  hearing  a  case 
because  his  brother  is  attorney  for  plaintiff,  and 
his  fee  is  continuont  on  recovery.  —  George 
Knapp  &  Co.  v.  C«mpb.»ll  (Tex.  Civ.  App.)  765. 

Where  a  special  judge  is  selected  to  tiT  a 
case,  orders  made  in  the  case  are  presumed  to 
have  been  made  by  him. — Bullitt  v.  Eastern 
Kentucky  I.«nd  Co.  (Ky.)  16. 


JUDGMENT. 

Decision  on  appeal,  see  "Appeal  and  Error." 
In  criminal  cases,  see  "Criminal  Law." 

A  judgment  sustained  by  the  verdict  will  not 
be  set  aside  because  of  a  mistake  in  reciting 
the  verdict.- Texas  &  P.  Ry.  Co.  v.  Padgett 
(Tex.  Civ.  App.)  300. 

Where  judgment  against  a  decedent  is  reviv- 
ed by  scire  facias  against  his  executor  withont 
any  answer,  it  is  conclusive  that  the  executor 
has  assets  to  satisfy  the  debtor.  —  Simons  v. 
Page  (Tenn.  Sup.)  843. 

A  judgment  not  supported  by  the  pleadings 
I  will  be  reversed.— Cook  v.  Arnold  (Tex.  Civ. 
I  App.)  343. 

Assignee  of  judgment,  in  action  on  a  claim- 
ant's bond  for  trial  of  right  to  personal  property, 
takes  it  subject  to  existing  defenses  which  de- 
fendant could  urge  against  plaintiff.- Fleming 
V.  Stansell  (Tex.  Civ.  App.)  504. 

Bj  default. 

A  judgment  in  an  action  on  notes  in  the  dis- 
trict court  of  Minnesota,  rendered  by  the  clerk 
on  default,  held  valid.— Taylor  v.  Smith  (Tenn. 
Ch.  App.)  970. 

Judgment  by  default  will  not  he  set  aside 
because  the  filing  on  the  petition  does  not  cor- 
respond in  date  with  the  citation,  but  the  peti- 
tion will  be  corrected. — Pennsylvania  Fire  Ins. 
Co.  V.  Wagley  (Tex.  Civ.  App.)  997. 

Where  plaintiff  remits  an  excess  In  a  judg- 
ment by  default,  the  judgment  may  be  correct- 
ed to  conform  therewith. — Pennsylvania  Fire 
Ins.  Co.  V.  Wagley  (Tex.  Civ.  App.)  997. 

An  interlocutory  judgment  entered  against 
one  of  two  partners  by  default  should  be  made 
final  on  dismissal  of  the  action  as  against  the 
other.— Kingsland  &  Douglass  Manuf  g  Co.  v. 
Mitchell  (Tex.  Civ  App.)  757. 

Judgment  by  default  will  not  be  vacated 
where  no  diligence  on  the  part  of  defendant  was 
shown. — Castleman  v.  Norwood  (Tex.  Civ.  App.) 
941. 

Where,  on  default  by  one  defendant,  judg- 
ment was  taken  for  such  sum  as  the  jury  might 
find  due,  s  genera!  verdict  for  defendants  was 
equivalent  to  a  judgment  that  nothing  was 
due.— Haydeu  Saddlery  Hardware  Co.  t.  Ram- 
say (Tex  Civ.  App.)  595. 

Foreign  JndKments. 

The  judgment  of  another  state,  rendered  by 
a  court  of  competent  jurisdiction,  is  admissible 
in  evidence  under  the  general  issue. — Taylor  v. 
Smith  (Tenn.  Ch.  App.)  970. 

In  an  action  on  a  foreign  judgment,  it  is  er- 
ror to  exclude  the  transcript  of  the  Judgment 
because  it  is  without  a  caption. — Taylor  v. 
Smith  (Tenn.  Ch.  App.)  970. 

Collateral  attaek. 

A  decree  in  an  attachment  proceeding  based 
on  a  false  affidavit  of  nonresidence  cannot  be 
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eoURterally  attacked  where  the  defendant  knew  | 
of  the  action,  and  had  an  opportnnito  to  de- 
fend,   bnt    made    default.— Peoi)le"s    Bank    of 
Springfield  v.  Williams  (Tenn.  Ch.  App.)  983. 

An  order  in  probate,  directing  an  administra- 
tor to  convey  land  nursuant  to  an  invalid  title 
bond  pxecuted  hy  the  decedent,  cannot  be  col- 
Interally  nttncktd.— Buchanan  v.  Park  (Tex. 
Civ.  App.)  807. 

A  foreign  judgment  in  a  garnishment  action 
cannot  be  collaterally  impeached  by  showing 
that  the  justice  refused  to  allow  an  exemption 
to  which  the  debtor  was  entitled  under  the 
laws  of  the  foreign  state. — Howland  t.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  (Mo.)  29. 

Operation  and  effect. 

Judgment  lien  against  railroad  hdd  extin- 
guished by  agreement  to  accejrt  bonds  from  re- 
organized company. — Houston,  E.  &  W.  T.  Ry. 
Co.  v.  Keller  (Tex.  Civ.  App.)  859. 

—  Res  Judicata. 

Though  an  administratris  obtained  a  decree 
of  foreclosure  in  an  action  on  certain  vendor's 
lien  notes,  she  was  not  afterwards  precluded 
from  personally  claiming  the  .beneficial  inter- 
est in  the  proceeds  thereof  by  gift  from  her  in- 
testate.—Gibson  V.  Willis  (Tenn.  Ch.  App.) 
164. 

It  is  not  necessarily  implied  in  an  action  on 
notes  by  an  administratrix  that  the  estate  has 
the  beneficial  interest  therein,  nor  is  she  there- 
by precluded  from  personally  claiming  the  pro- 
ceeds thereof.  —  Gibson  v.  Willis  (Tenn.  Ch. 
App.)  154. 

A  claimant  of  public  lands  under  the  home- 
stead act  is  not  bound  by  a  judgment  against 
a  former  claimant  under  the  same  law,  holding 
the  land  to  be  private  property  not  subject  to 
entry.— Coleman  v.  Davis  (Tex.  Civ.  App.)  103. 

A  judgment  in  trespass  to  try  title  held  a 
bar  to  a  subseqnent  claim  for  rents  and  profits. 
— Rackley  v.  Fowlkes  (Tex.  Sup.)  77. 

Where  no  evidence  is  introduced  in  support 
of  one  count,  and  the  judgment  makes  no  ref- 
erence thereto,  it  is  not  res  judicata. — Rackley 
v.  Fowlkes  (Tex.  Civ.  App.)  lo. 

A  judgment  of  the  probate  court  allowing  a 
claim  against  an  esitte  luld  conclusive  on  the 
heirs  and  administrator. — Moody  v.  Peyton 
(Mo.)  (321. 

A  judgment  resoinding  a  contract  whereby 
plaintiff  accepted  bank  stock  hrld  not  a  deter- 
'  miuation  that  plaintiff  was  not  liable  for  an  as- 
sessment on  such  stock. — Robinson  v.  Dickey 
(Tex.  Civ.  App.)  400. 

When  judgment  has  not  been  rendered  on  a 
verdict,  but  th-  time  has  passed  within  which 
the  court  has  power  to  set  it  aside,  the  verdict 
itself  will  cuuNtitute  an  adjudicatiou  of  tiie 
facts  in  issue,  which  may  he  pleaded  in  bir  of 
another  action  thereon.— Hume  v.  Schintz  (Tex. 
Sup.)  420. 

A  cause  of  action  does  not  merge  in  a  voiil 
judgment. — McCadden  v.  Slausen  (Tenn.  Sup.) 
378. 

A  finding  on  an  application  for  the  removal 
of  a  trustee  that  he  had  received  funds  as  trus- 
tee from  himself  as  guardian  hrld  not  res  judi- 
cata in  an  action  on  his  bond  as  guardian  for 
conversion  of  such  fund. — State  ex  rel.  Hospes 
V.  Branch  (Mo.)  220. 

A  foreign  judgment  on  a  note  is  not  res  judi- 
cata in  an  action  on  the  note,  where  such  judg- 
ment has  been  declared  void. — McCadden  v. 
Slausen  (Tenn.  Snp.)  378. 

Judicial  Notioe. 

See  "Evidence.'' 


JUDICIAL  SAUSS. 

See,  also,  "Attachment";  "Execntion." 
By  executor  or  administrator,  see  "Ezecuton 
and  Administrators." 

Where  a  sale  of  decedent's  land  ia  orderrA 
made  and  confirmed  by  a  court  of  competent 
jurisdiction,  the  purchaser  acquires  title  ae 
against  parties  to  the  judgment,  though  the 
deeds  were  made  by  a  court  having  no  jurisdic- 
tion.—McNew  V.  Williams  (Ky.)  (587. 


See  "Courts." 


Jurisdiction. 


JUKY. 


Custody   and    conduct   in   criminal   cases,    see 

"Criminal  Law." 
Interference  with  deliberations  of,  see  "Trial." 
Taking  case  from  Jury,  see  "Trial.'' 

Competency  of  a  juror  who  had  formed  an 
opinion  from  conversing  with  the  witnesses  in 
the  case  determined. — Trotter  v.  State  (Tex. 
Cr.  App.)  278. 

The  competency  of  a  juror  who  had  formed 
an  opinion  from  rumors  and  hearsay  deter- 
mined.—Trotter  V.  State  (Tex.  Cr.  App.)  278. 

The  fact  that  a  juror  was  related  to  both 
parties  in  the  eighth  degree,  which  was  nu- 
knowu  to  him  when  sworn,  is  not  ground  for 
the  reversal  of  a  judgment. — ^N'orthcutt  r.  Juett 
(Ky.)  179. 

Act  April  1,  1891  (Laws  1891,  p.  172),  applies 
to  special  juries.— Sthte  ex  rel.  Kansas  City  & 
S.  Ry.  Co.  V.  Slover  (Mo.)  50. 

Directing  a  sheriff  to  summon  a  special  venire 
entirely  from  the  country  districts  of  the  coun- 
ty entitled  accused  to  a  new  trial  on  conviction. 
— Zauone  v.  State  (Tenn.  S'jp.)  711. 

Under  Act  March  17,  1885.  providing  for  the 
selection  of  special  juries,  they  should  not  be 
drawn  in  the  same  manner  as  common  juries. 
—State  ex  rel.  St.  Louis,  K.  &  N.  W.  Ry.  Co. 
V.   Withrow  (Mo.)  43. 

Rule  37  of  the  St.  Louis  circuit  court,  pro- 
viding that  the  jury  commissioner  shall  draw 
special  jmiea  from  the  jury  wheel,  is  Invalid 
08  in  oontrnvciition  of  Act  March  17,  I8S5.— 
State  ex  rel.  St.  Louis,  K.  &  N.  W.  Ry.  Co.  v. 
Withrow   (Mo.)  43. 

A  special  jury  is  one  selected  by  the  proper 
officer  by  the  exercise  of  his  judgment. — State 
ex  rel.  St.  Louis,  K.  &  N.  W.  Ry.  Co.  v. 
Withrow  (Mo.)  43. 

Where  the  pleading  shows  that  the  right  of 
action  is  barred,  a  jury  trial  is  properly  de- 
nied.— Johnson  t.  Owensboro  &  N.  Ry.  Co. 
(Ky.)  8. 

Excusal  of  a  juror  for  ill  health  is  in  the  dis- 
cretion of  the  court.— Hamilton  v.  State  (Ark.) 
1054. 

The  summoning  of  a  jury  from  another  coun- 
ty held  not  improper  under  Cr.  Ode,  S  194.— 
Massie  v.  Commonwealth  (Ky.)  550. 

Where  plaintiff  has  demanded  a  jury  and  the 
cause  has  been  placed  on  the  jury  docket,  it 
cannot  be  subsequently  changed  to  nonjury 
cause  without  tte  consent  of  both  parties.— 
Warren  v.  Scudder  Gale  Grocery  Co.  (Tens. 
Sup.)  383. 

Justifiable  Homicide. 

See  "Homicide." 

Justification. 

Of  Ubel,  see  "Libel  and  Slandor." 
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liANDLOBD  AND  TENANT.      I 

Adverse  possession  by  tenant,   see   "Adverse  | 

PoBSeesion." 
Railroad  leases,  see  "Railroads." 

After  a  sale  of  land  under  an  executory  con- 
tract that  the  grantor  should  continue  to  col- 
lect the  rents,  a  subsequent  conveyance  m  ac- 
cordance with  the  contract  kdd  ajlmissible  to 
show  grantor's  authority  to  collect  the  rents. 
—Hereford  Cattle  Co.  v.  PoweU  (Tex.  Civ. 
App.)  1033. 

Evidence  held  to  show  an  offer  to  surrender 
the  premises  by  the  lessee,  and  an  acceptance 
thereof  by  the  lessor. — Williamson  v.  Crossett 
(Ark.)  27. 

Rev.  St  {{  6376,  6384,  6388.  6388,  do  not 
give  the  landlord  a  right  of  action  at  law 
against  an  undertenant  for  rent  unless  a  lien 
is  sought,  or  the  right  of  attachment  exists. — 
St.  Joseph  &  St  L.  R.  Co.  v.  St.  Louis,  I.  M.  & 
S.  Ry.  (5o.  (Mo.)  602. 

An  undertenant  ield  not  liable  for  breach  of 
his  lessor's  covenant  to  repair.— St  Joseph  & 
St  L.  R.  Co.  V.  St.  Louis,  I.  M.  &  8.  Ry.  Co. 
(Mo.)  602. 

A  covenant  to  Iceep  in  repair  requires  that 
the  premises  be  kept  m  as  good  repair  as  when 
the  lease  was  mado.— St.  Joseph  &  St  L.  R.  Co. 
V.  St  Ix)uis,  I.  M.  &  8.  Ry.  Co.  (Mo.)  602. 

At  common  law  there  is  no  implied  warranty 
by  landlord  that  premises  are  fit  for  occupa- 
tion or  suitable  for  the  use  for  which  thev  are 
let— Schmalzreid  v.  White  (Tenn.  Sup.)  393. 

At  common  law  a  landlord  is  not  obliged  to 
furnish  fire  escapes. — Schmalzreid  v.  White 
(Tenn.  Sup.)  393. 

LABCEN7. 

One  taking  an  article  with  intent  of  allowing 
the  owner  the  value  on  settlement  of  accounts 
is  not  guilty  of  larceny.— Young  v.  State  (Tex. 
Cr.  App.)  272. 


Recovery  cannot  be  had,  the  article  being 
substantially  true.— Ratcliff  v.  Louisville  Cour- 
ier-Journal Co.  (Ky.)  177. 

Where  the  statement  that  plaintiff  had  been 
in  more  rows  than  any  other  man  in  the  coun- 
ty was  averred  in  the  answer  to  be  true,  evi- 
dence of  quarre-s  hdd  admissible.— Ratcliff  v. 
Louisville  C!ourierJoumal  Co.  (Ky.)  177. 

The  publication  of  a  false  accusation  against 
a  person  is  not  privileged  unless  justified  by 
the  occasion.— George  Knapp  &  Co.  v.  Campbell 
(Tex.  Civ.  App.)  765. 

Proof  of  actual  bad  character  of  a  plaintiff 
in  an  action  for  libel,  in  the  direction  of  the 
charges  made,  is  admissible  In  mitigation  of 
damages.- George  Knapp  &  Co.  v.  Campbell 
(Tex.  Civ.  App.)  "US. 

In  an  action  for  libel,  a  plea  of  justification, 
to  constitute  a  defense,  must  be  as  broad  as  the 
charge  made.— George  Knapp  &  (3o.  v.  Camp- 
bell (Tex.  Civ.  App.)  765. 

A  publication  charging  a  person  with  having 
been  Indicted  for  a  penal  offense  is  actionable 
per  se.-— George  Knapp  &  Co.  v.  Campbell  (Tex. 
Civ.  App.)  766. 


Evidence  held  sufiScient  to  identify  the  animal 
in  possession  of  defendnnt  as  the  stolon  prop- 
erty.—Pierce  V.  State  (Tex.  Cr.  App.)  9.-). 

Sufficiency  of  evidence  to  sustain  conviction 
determined.— Files  v.  State  (Tex.  Cr.  App.)  93. 

Sufficiency  of  the  evidence  to  sustain  a  con- 
viction for  theft. —  Grant  v.  State  (Tex.  Cr. 
App.)  264. 

If  the  evidence  suggests  that  by  reasonable 
diligence,  the  ownership  of  property,  alleged 
in  the  indictment  to  belong  to  a  person  un- 
known, could  have  been  ascertained,  the  indict- 
ment will  not  be  supported. — Grant  v.  State 
(Tex.  Cr.  App.)  264. 

Where  the  evidence  as  (o  the  Identity  and 
ownership  of  the  property  was  conflicting,  hrld 
error  to  permit  a  witness  who  had  found  the 
property  on  defendant's  premises  to  state  that 
he  could  have  identified  It  by  a  description  given 
by  the  alleged  owner.— Lewis  v.  State  (Ark.) 
689. 

La-WB. 

See  "Statutes." 

Leases. 

See  "Landlord  and  Tenant." 

Levy. 

Of  taxes,  see  "Taxation." 

UBEIi  AND  SLANDER. 

The  law  presumes  malice  from  a  publication 
which  is  libelous  per  se.— Mattson  v.  Albert 
<Tenn.  Sup.)  1090. 


Licenses. 

To  marry,  see  "Marriage." 

To  sell  intoxicanta,  see  "IntozicatinK  Liqnora.'' 

liens. 

See  "Mechanics'  Liens." 

Of  attorney  for  fees,  see  "Attorney  and  Cni«it." 
Of  judgment,  see  "Judgment" 
Of  mortgage,  see  "Chattel  Mortgages";  "Mort- 
gages." 
Vendor's,  see  "Vendor  and  Purchaser." 

LIFE  ESTATES. 

Where  a  mother  agreed  to  let  her  son  occupy 

her  land  during  her  lifetime  if  he  would  im- 
prove it,  and  he  does  so,  his  widow  and  chil- 
dren after  his  death  can  occupy  until  the  death 
of  the  mother.— Hopewell  v.  Patterson  ("Tex. 
Civ.  App.)  319. 

Sale  for  taxes  during  the  possession  of  the 
life  tenant  reaches  only  the  life  estate.— Fergu- 
son V.  Quinu  (Tenn    Sup.)  576. 

Purchase  of  land  at  foreclosure  sale  by  a  life 
tenant  held  to  inure  to  the  benefit  of  the  rever- 
sioners on  their  paying  their  share  of  the  price. 
— Cockrill  V.  Hutchinson  (Mo.)  375. 

Stock  dividends  made  ai'ter  the  death  of  tes- 
tator, who  bequeathed  the  stock  for  life,  belong 
to  the  life  tenant  and  not  to  the  remainder- 
men.—Pritchett  V.  Nashville  Trust  Co.  (Tenn. 
Sup.)  1064. 

LIMITATION  OF  ACTIONS. 

See,  also,  "Adverse  Possession." 

Whether  plaintiff  had  procured  the  citation 
in  an  action  to  be  issued  and  served  within  a 
reasonable  time  after  petition  filed  held  a  ques- 
tion for  the  jury.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Flatt  (Tex.  Civ.  App.)  1020. 

A  set-off  not  barred  when  the  original  com- 
plaint was  filed  is  not  barred  though  the  stat- 
ute had  run  when  the  cross  bill  setting  it  up 
was  filed.— Lewis  v.  Turnley  (Tenn.  Sup.)  872. 

A  fraudulent  concealment  of  a  cause  of  ac- 
tion will  prevent  limitations  running  in  defend- 
ant's favor.— Hemdon  v.  Lewis  (Tenn.  Oh. 
App.)  953. 

Right  of  action  for  services  completed,  but 
dependent  on  contingent  contract  for  compen- 
sation, does  not  accrue  till  the  contingency  is 


Digitized  by  CjOOQ IC 


1166 


36  SOUTHWESTERN  REPORTER. 


removed.— Leake   t.    City   of   Cleburne    (Tex. 
ClT.  App.)  97. 

Filing  a  complaint,  and  the  mere  signing  and 
sealing  of  the  summons  by  the  clerk,  had  not 
an  institution  of  an  action  tolling  the  stat- 
ute.—Wilkins  V.  Worthen  (Ark.)  21. 

In  an  action  for  damages  by  the  building  of 
an  embankment,  an  answer  alleging  its  use 
for  more  than  22  years  is  a  sufficient  plea  of 
the  statute.— Johnson  v.  Owensboro  &  N.  Ry. 
Co.  (Ky.)  8. 

A  party  seeking  to  avoid  the  bar  of  the  stat- 
ute on  account  of  fraud  must  show  that  he 
had  used  due  diligence  to  detect  it.— Shelby 
County  V.  Bragg  (Mo.)  600. 

Where  several  are  charged  as  partners,  a 
letter  by  one  defendant,  promising  to  pay  the 
debt,  is  not  a  bar  to  the  statute  as  to  the  other 
defendant,  the  partnership  not  being  proven. — 
Hayden  Saddlery  Hardware  Co.  v.  Ramsay 
(Tex.  Civ.  App.)  595. 

A  right  of  action  for  violation  of  a  contract  to 
cease  business  in  a  particular  locality  accrues 
on  the  first  breach,  and  is  barred  in  five  years 
therefrom.- Davis  v.  Brown  (Ky.)  534. 

When  a  petition  is  filed  within  the  time  lim- 
ited by  statute,  the-  action  will  not  become 
barred  because  the  plaintiff  is  unable  to  give 
the  cost  bond  until  after  the  time  has  expired. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Knott  (Tex.  Civ. 
App.)  491. 

Asking  relief  on  different  grounds  after  the 
substitution  of  parties  defendant  hHd  not  a 
continuation  of  the  original  action. — ^Texas  & 
P.  Ry.  (3o.  V.  Watson  (Tex.  Civ.  App.)  290. 

In  replevin,  the  source  of  title  cannot  be  in- 
quired nito,  so  as  to  defeat  the  defense  of  ad- 
verse possession,  under  Mill.  &  V.  (3ode,  §  3470. 
—Morris  v.  Lowe  (Tenn.  Sup.)  1098. 

Commencement  of  an  action  in  a  court  with- 
out jurisdiction  does  not  suspend  the  running  of 
the  statute  of  limitations.— Sweet  v.  Chatta- 
nooga Electric  Light  Co.  (Tenn.  Sup.)  1090. 

An  action  to  foreclose  a  trust  deed  may  be 
maintained,  though  an  action  to  recover  personal 
judgment  on  the  notes  thereby  secured  is  barred 
by  limitation.— Irvine  v.  Shrum  (Tenn.  Sup.) 
1089. 

Limitation  of  liability. 

Carriers'  contracts,  see  "Carriers." 

liquor  Selling. 

See  "Intoxicating  Liquors." 

US  FENDEIf  S. 

The  doctrine  of  lis  pendens  does  not  apply  to 
a  purchaser  of  negotiable  bonds  for  value.— 
Farmers'  &  Merchants'  Nat.  Bank  v.  Waco 
Electric  Railway  &  Light  Co.  (Tex.  Civ.  App.) 
131;  Metropolitan  Trust  Co.  v.  B'armers'  & 
Merchants'  Nat.  Bank,  Id. 

live  Stock. 

Shipment  by  carrier,  sec  "Carriers." 

Loans. 

See  "Building  and  Loan  Associations." 

liocal  Actions. 

See  "Venue.  •■ 

Local  Option. 

See  "Intoxicating  Liquors." 


Malice. 

See  "Homicide";  "Libel  and  Slander." 

In  wrongful  attachment,  see  "Attachment." 

MALIOIOUS  PSOSECUnON. 

Where  the  facts  showing  probable  cause  are 
in  controversy,  the  question  is  for  the  jury. — 
Lancaster  v.  Langston  (Ky.)  521. 

What  facts  amount  to  probable  cauFe  is  a 

guestion  of  law. — Lancaster  v.  Langston  (Ky.) 
21. 

The  question  whether  defendant  acted  on  ad- 
vice of  counsel  obtained  in  good  faith  is  for  the 
jury. — Lancaster  v.  Langston  (Ky.)  521. 

The  fact  that  plaintiff  was  acquitted  of  the 
charge  preferred  against  him.  or  that  defendant 
abandoned  the  prosecution,  hiUi  insufficient  to 
show  want  of  probable  cause.- Lancaster  v. 
Langston  (Ky.)  o21. 

An  instruction  based  only  on  portions  of  the 
evidence  held  misleading.- Lancaster  v.  Lanc- 
Bton  (Ky.)  621. 


MANDAMUS. 


The  supreme  court  will  not  order  citation  on  • 
petition  for  mandamus  unless  probable  grounds 
for  the  writ  appear  therefrom.— Hume  v. 
Schintz  (Tex.  Sup.)  42B. 

Manslangliter. 

See  "Homicide." 

Margins. 
Sale*  on,  see  "Gaming." 

Marine  Insurance. 

See  "Insurance." 

MARBIAGE. 

See.  also,  "Divorce";  "Dower";  "Homestead"^ 
"Husband  and  Wife." 

A  marriage  is  val'.d,  though  performed  in  a 
county  other  than  that  m  which  the  license  is- 
sued.— Cummingp  v.  State  (Tex.  Cr.  App.)  442. 

MAHSHALINQ  ASSETS  AND 
SECURITIES. 

Where  one  of  two  creditors  secured  by  mort- 
gage holds  collateral  security,  he  must  account 
for  such  collateral  before  participation  in  the 
mortgage  fund.— Willis  ▼.  Holland  (Tex.  OiT. 
App.)  329. 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  Agent." 

Certain  evidence  held  admissible  to  show  the 
relationship  of  master  and  servant. — Southern 
Pac.  Co.  V.  Wellington  (Tex.  Civ.  App.)  1114. 

Master  hetd  liable  to  an  employ^  injured  by 
the  negligence  of  a  vice  principal.— Kenncy  ▼. 
Lane  (Tex.  Civ.  App.)  10(53. 

An  engineer  is  not  the  vice  principal  of  a 
brakeman  within  Act  March  10,  1891.— Tex*» 
Cent.  Ry.  Co.  v.  Frazier  (Tex.  Sup.)  432. 

An  agreement  to  give  an  employ^  regular 
work  as  long  as  he  does  faithful  service  is  le- 
gal.—Louisville  &  N.  R.  Co.  V.  Offutt  (Ky.)  181. 

Contract  of  hiring  hM  indefinite  as  to  term 
of  service,    and   terminable   at   any   time   by 
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either  oartf.— LoniBrine  &  N.  R.  Co.  v.  Of- 

futt  (Ky.)  181. 

ICaster's  liability  for  Injary  to  ■erramt. 

A  serTant  seeking  to  recover  from  a  master 
(or  injuries  received  must  stiow  the  existence  of 
such  relationstiip.— Southern  Pac  Co.  t.  Well- 
ington (Tex.  Civ.  App.)  1114. 

A  master  need  only  exercise  ordinary  care  in 
furnishing  safe  appliances  to  his  servants.— 
Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Warner  (Tex.  Civ. 
App.)  118. 

On  the  issue  wLether  an  engineer  knew  that 
his  train  had  parted,  evidence  held  to  admit  of  a 
finding  that  he  did  nat. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Sweeney  (Tex.  Civ.  App.)  800. 

If  by  the  negligence  of  a  master  a  servant  ia 

{>laced  in  a  position  of  apparent  danger,  and  is 
njured  in  attempting  to  save  himself,  the  mas- 
ter is  liable,  regardless  of  whether  the  servant 
acted  prudently  or  not.— Gulf.  C.  &  S.  F.  Ry. 
Co.  V.  Knott  (Tex.  Civ.  App.)  491. 

Eviden'-e  held  to  show  that  an  injury  of  a  rail- 
road employe  was  not  the  result  of  negligence 
of  the  master— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
Knott  (Tex.  Civ  App.)  491. 

A  master  cannot  escape  liability  to  his  serv- 
ant by  turning  him  over  to  the  service  of  an- 
other, the  servant  continuing  at  the  oricinal  em- 
ployment, and  having  no  notice  of  such  change. 
—Missouri,  K  &  T.  Ry.  Co.  of  Texas  v.  Peich 
(Tex.  Civ.  App.)  487. 

Certain  evidence  as  to  defects  in  appliances 
held  properly  excluded. — Gardner  v.  St.  Louis 
&  S.  F.  Ry.  Co,  (Mo.)  214. 

The  sufficiency  of  rules  provided  by  a  master 
for  the  protection  of  his  servants,  is  for  the 
jury.— Southern  Pac.  Co.  v.  Wellington  (Tex. 
Civ.  App.)  1114. 

It  is  foi  the  conit  to  determine  in  an  action 
for  injuries  by  an  employ^  whether  the  business 
required  the  master  to  issue  certain  rules. — 
Southern  Pac.  Co.  v.  Wellington  (Tex.  Civ. 
App.)  1114. 

Fellow  ■•rrants. 

Conciirring  negligence  of  a  fellow  servant  and 
a  master  will  not  relieve  the  master  of  liabili- 
ty.—Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Warner  (Tex. 
Civ.  App.)  118. 

A  rule  of  the  company  which  makes  the  con- 
ductor of  a  freight  train  responsible  for  the 
brakemen's  pertormance  of  their  duties  re- 
quires only  that  he  shall  exercine  reasonable 
care  and  diligence  to  that  end. — Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Sweeney  (Tex.  Civ.  App.) 
800. 

Issue  as  to  whether  injuries  to  an  employs 
resulted  from  uegiigence  of  defendant  and  of 
plaintiff's  fellow  s<rvant8  as  concurring  causes 
held  properly  submitted. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Sweeney  (Tex.  Civ.  App.)  800. 

Where  plaintiff  is  not  chargeable  with  neg- 
ligence, the  negligence  of  a  fellow  servant  is  not 
a  defense  to  an  injury  if  there  be  concurring 
negliRence  of  the  iiiasier. — Galveston,  H.  &  S. 
A.  Ry.  C!o.  T.  Swe-ney  rfex.  Civ.  App.)  800. 

Risks  of  emploTmeat — Oontrlbntorx  neg- 
Ugeiioe. 

An  employe  does  not  assume  the  risk  of  a 
grindstone  burstine  from  being  run  at  an  ex- 
cessive speed.— Helfenntein  v.  Medart  fMo.)  86^. 

Where  an  employ^  was  violating  the  rule  of 
his  employer  when  injured,  it  will  not  prevent 
recovery,  where  the  act  in  no  way  contributed 
to  the  injury.— Helfenstein  v.  Medart  (Mo.)  803. 

Except  in  rare  cas{>«,  unless  contrary  to  stat- 
ute, servant's  violation  of  a  rule  of  the  master 
Is  not  negligencr  per  se.— Galveston,  H.  &  S. 
A.  Ry.  (3o.  V.  Sweeney  (Tex.  Civ.  App.)  800. 

Evidence  examined  and  lield  insufficient  to 
show  plaintiff  guilty  of  contributory  negligence. 


— Southern  Pac.  Ca  v.  Wellington  (Tex.  Civ. 
App.)  1114. 

Measure  of  Damages. 

See  "Damages." 

MEOKANIOS'  UENS. 

The  certificate  of  the  supervising  architect 
as  to  the  cost  of  completing  a  building  held  ad- 
missible to  show  the  cost  of  completion. — Ma- 
lone  V.  Mayfield  (Tex.  Civ.  App.)  148. 

A  subcontractor  obtains  no  lien  unless  he 
complies  with  the  provisions  of  Sayles'  Civ.  St. 
arts.  3165,  317t).— Cameron  v.  Terrell  (Tex. 
Civ.  App.)  142. 

Evidence  exami  ';ed,  and  hfU,  that  the  execu- 
tion of  certain  notes  was  not  a  payment  so  as 
to  extinguish  the  lien. — Gilbert  r.  Moody  (Ky.) 
523. 

Under  Gen.  St.  {  2479,  which  requires  a  writ- 
ten contrfct  signed  by  her,  to  create  a  lien  on 
the  property  of  a  married  woman,  she  cannot  be 
charged  by  the  mere  fact  that  she  acquiesced  in 
the  erection  of  a  building  on  her  property,  and 
gave  directions  about  its  construction. — Web- 
ster 7.  Tatterahall  (Ky.)  1126. 

Memoranda. 

Under  statute  of  frauds,  see  "Frauds,  Statute 
of." 

Messages. 

See  "Telegraphs  and  Telephones." 

Mezioazi  Qrants. 

See  "Public  Lands." 

Mistake. 

As  ground  for  new  trial,  see  "New  Trial." 
for  reformation  of  instrument,  see  "Refor- 
mation of  Instruments." 

Modification. 

Of  judgment  on  appeal,  see  "Appeal  and  Error." 

Money  Lent. 

By    building   association,    see    "Building   and 
Loan  Associations." 


MOSTQAaES. 

See,  also,  "Chattel  Mortgages";  "Frandnlent 
Conveyances." 

Limitation  of  action  to  foreclose,  see  "Limita- 
tion of  Actions." 

Mortgage  or  assignment,  see  "Assignments  for 
Benefit  of  Creditors." 

Purchase  by  life  tenant  at  foreclosure  sale,  see 
"Life  Estates." 

A  mortgagee  has  no  right  of  action  against 
his  mortgagor's  vendee  assuming  the  debt,  but 
released  before  acceptance  by  the  mortgagee. — 
Huffman  r.  Western  Mortgage  &  Investment 
Co.  (Tex.  Oiv.  App.>  306. 

Uen. 

Priority  of  mortgages  determined. — Emery 
V.  Vaughan  (Ky.)  9. 

A  failure  to  file  a  mortgage  within  30  days 
does  not  affect  its  validity  when  attacked  as  be- 
ing preferential.— KcUey  v.  Yandeli  (Ky.)  1127. 

A  subsequent  mortgagee  hdd  not  charged 
with  notice  that  the  conveyance  under  which 
the  mortgagor  claimed  was  merely  to  secure  a 
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debt.— Fanners'  Nat.  Bank  v.  James  (Tex.  Civ. 
App.)  288. 

When  mortgaRor  who  has  conveyed  lands  to 
a  minor  may  extend  the  time  of  payment  with- 
otit  the  minor's  consent. — Kearby  t.  Hopkins 
(Tex.  Ci^.  App)  5(W. 

Party  heUt  not  a  subsequent  incnmbrancer  af- 
fected by  an  extension  of  a  "prior  mortgage.— 
Kearby  y.  Hopltins  (Tex.  Civ.  App.)  506. 

An  extension  of  time  of  payment  becomes  a 
part  of  the  condition  of  the  mortgage. — Kearby 
V.  Hopkins  (Tex.  Civ.  App.)  50fi. 

Extending  time  for  paying  a  debt  is  BiifE- 
cient  consideration  for  a  mortgage. — Fanners' 
Nat.  Bank  v.  James  (Tex.  Civ.  App.)  288. 

Toreolosiire. 

On  foreclosure,  a  sale  on  time  and  withont  re- 
demption according  to  the  terms  of  the  instru- 
ment may  be  dec. eed.— First  Nat.  Bank  v. 
Meachem  (Tenn.  Ch.  App.)  724. 

Evidence  held  to  support  a  decree  foreclosing  a 
mortgage  32  years  after  its  execution.— Vaughn 
▼.  Tate  (Tenn.  Ch.  App.)  748. 

A  mortgage  ma./  be  foreclosed  without  the 
production  of  the  note  where  its  absence  is  ac- 
c>ounted  tor,  and  no  personal  judgment  is 
«>ught.— Vaughn  v.  Tate  (Tenn.  Ch.  App.)  748. 

A  trustee's  sale  held  not  invalid  for  the  rea- 
son thai  the  trustee  knew  that  the  grantor  was 
not  represented  at  the  sale,  and  that  the  prop- 
erty would  consequently  be  sacrificed. — Seip 
V.  Orinnan  (Tex.  Civ.  App.)  349. 

The  fact  that  land  sold  for  less  than  its  value 
at  foreclosure  sale  held  not  conclusive  evidence 
of  fraud  between  the  purchaser  and  trustee  un- 
der the  mortgage — Seip  v.  Qrinnan  (Tex.  Civ. 
App.)  349. 

The  fact  that  the  purchaser  at  mortgage  sale 
was  an  agent  ot  the  mortgagor  hdd  no  evi- 
dence of  fraud. — Seip  v.  Grinnan  (Tex.  Civ. 
App.)  349. 

Where  an  order  for  the  sale  of  property  free 
from  redemption  on  foreclosure  is  reversed  on 
appeal,  and  no  claim  is  made  that  the  sale  made 
was  for  an  inadequate  price,  it  is  proper  to  per- 
mit it  to  stand  and  allow  time  for  redemption 
thereafter.— Hughes  Bros.  Manuf'g  Co.  v.  Con- 
yers  (Tenn.  Sup.)  1093. 

In  a  foreclosure  suit  brought  by  a  junior  lien- 
holder  who  joins  the  holders  of  prior  liens,  and 
contests  their  validity,  it  is  proper  for  the  court 
to  order  the  property  sold,  and  the  proceeds  ap- 
plied to  all  the  liens  according  to  priority. — 
Hughes  Bros.  Manuf'g  C!o.  v.  Conyers  (Tenn. 
Sup.)  1093. 

A  clause  in  a  mortgage  providing  for  interest 
at  more  than  the  legal  rate  on  sums  advanced 
by  the  mortgagee  in  payment  of  taxes  or  Insur- 
ance, does  not  render  it  usurious  so  as  to  pre- 
vent the  allowance  of  what  is  justly  due. — 
Hughes  Bros.  Manufg  Co.  v.  Conyers  (Tenn. 
Sup.)  1093. 

'  The  purchase  by  the  owner  of  land  subject  to 
other  interests  of  a  debt  secured  by  a  trust  deed 
superior  to  such  interests  does  not  operate  as  a 
merger  of  the  lien  of  such  trust  deed.— Irvine  v. 
Shrum  (Tenn.  Sup.)  1089. 

A  purchaser  under  a  second  mortgage  may 
lawfully  supplement  his  title  by  a  purchase  and 
enforcement  of  a  prior  incumbrance,  a  sale  un- 
der which  extinguishes  intervening  rights.— Ir- 
vine T.  Shram  (Tenn.  Sup.)  1089. 

Motions. 

For  continuance,  see  "Criminal  Law." 
For  rehearing,  see  "Appeal  and  Error." 
To  quash  indictment,  see  "Criminal  Law." 
To  tax  costs,  see  "Costs." 


MUNIOIPAI.  COBPO&ATEONS. 

See,  also,  "Counties";  "Highways." 
Dedication  of  streets,  see  "Dedication." 

By  extending  its  limits  a  city  acquires  no 
right  to  interfere  with  vested  rights  of  a  rail- 
road company  in  the  territory  annexed. — John- 
son V.  Owensboro  &  N.  Ry.  Co.  (Ky^  H. 

A  city  is  not  prohibited  by  Const.  S  168,  from 
increasing  under  an  ordinance  the  minimum 
penalty  fixed  by  statute  for  the  same  offense. 
—City  of  Owensboro  v.  Spark*  (Ky.)  4. 

Ordinances. 

City  ordinance  relating  to  fire  escapes  held 
repealed  by  subsequent  general  ordinance  cov- 
ering the  same  gronnd.--8chmalxreid  v.  White 
(Tenn.  Sup.)  393. 

Under  Rev.  St.  1879,  art  488,  an  ordinance 
limiting  the  speed  ot  iisilroad  trains,  not  having 
an  enacting  claase,  was  void. — Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Harris  (Tex.  Civ.  App.)  776. 

An  ordinance  providing  that  money  for  licen- 
ses shall  be  paid  to  the  treasurer  and  used 
for  current  expenses,  except  a  proportion  shall 
be  paid  to  the  board  of  education,  snfficiently 
specifies  the  purpose  for  which  the  tax  is  lev- 
ied.—Burch  V.  City  of  Owensboro  (Ky.)  12. 

An  ordinance  requiring  property  owners  to  fill 
excavations  below  the  grade  of  the  surrounding 
streets  does  not  apply  to  excavations  25  feet 
from  the  street. — Moran  v.  Pullman  Palace- 
Car  Co.  (Mo.)  669. 

A  city  cannot  by  ordinance  create  a  civil  lia- 
bility against  one  violating  it,  in  favor  of  per- 
sons injured  thereby. — Moran  v.  PuUmaa  Pal- 
ace-Car Co.  (Mo.)  659. 

An  ordinance  granting  a  railroad  company  a 
right  of  way  over  certain  streets  Wrf  not  to  give 
them  authority  to  erect  sheds  and  depots  in  the 
streets.— Gray  v.  Dallas  Terminal  Railway  ft 
Union  Depot  Co.  (Tex.  Civ.  App.)  352. 

The  fact  that  an  ordinance  granting  a  rail- 
road right  of  way  in  a  street  does  not  indicate 
all  the  streets  o^e<-  which  it  is  to  run  does  not 
render  it  void  as  to  the  streets  clearly  speci- 
fied.— Gray  v.  Dallas  Terminal  Railway  &  Un- 
ion Depot  (3o.  (Tex.  Civ.  App.)  352. 

An  ordii  anco  for  construction  of  a  sidewalk 
hdd  to  eufficiently  set  forth  the  kind  and  ex- 
tent of  improvements  to  be  made. — Board  of 
Councilmen   of  City  of  Frankfort  v.   Murray 

(Ky.)  180. 

Offloera  and  agaBta. 

The  mayor  cannot  remove  officer  appointed 
for  a  fixed  term  without  notice  and  hearing,  nn- 
der  St.  S  2794.— Todd  v.  Dunlap  (Ky.)  541; 
Same  v.  Tilford.  Id. 

Members  ot  the  boards  of  public  safety  and 
public  works,  appointed  by  a  mayor  and  coau- 
cil  for  a  definite  term,  cannot  be  removed  ex- 
cept for  cause  after  notice. — Todd  v.  Danlap 
(Ky.)  54) ;  Sama  v.  Tilford,  Id. 

I  Gen.  St.  f  2847,  does  not  prevent  a  city  coun- 
cil from  removing  a  city  officer  by  proceedinga 
under  Gen.  St.  §  2781.— Gibbs  v.  Board  of  Al- 
dermen of  City  of  Louisville  (Ky.)  524. 

Members  of  the  board  of  public  works,  the  as- 
sistant sheriff  of  the  police  eonrt,  and  the  ste- 
nographer of  the  city  court,  hrld  "municipal  offi- 
cers," within  Const.  §  161. — City  of  Ixinisville  v. 
Wilson  (Ky.)  944;  Same  v.  Nevin.  Id.;  Same  v. 
Hoertz,  Id.,  Same  v.  Martin,  Id.:  Same  v. 
O'Connell,  Id. 

Where  a  statute  provides  that  certain  offi- 
cers shall  receive  a  salary  of  not  less  than  a 
fixed  sum,  an  ordiiiance  fixing  their  salary  aft- 
er appointment  at  a  greater  sum  is  not  an  in- 


crease of  salary  during  the  term. — Cit^  of 
Louisville  v.  Wilson  (Kyi)  944;  Same  v.  Nevin, 
Id.;   Same  t.  Hoertz.  Id.;   Same  t.  Martin,  Id.; 


Louisville  v.  Wilson  (Ky 
Id. ;  Same  t.  Hoertz.  Id, 
Same  v.  O'Connell,  Id. 
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CoBtrsota. 

A  fruDchise  for  a  term  of  years  can  be  panted 
<o  a  water  company  only  by  receivingr  bids  pub- 
licly after  due  advortiHement  as  required  by 
Const.  {  1C4.— NicholasTille  Water  Co.  v.  Board 
of  Councilmen  of  Town  of  Nicholasville  (Ky.) 
C4U. 

When  grant  of  a  francbise  and  contract  for 
water  supply  not  separable. — Nichoiaaville  Wa- 
ter Co.  T.  Board  of  Councilmen  of  Town  of  Nicfa- 
olasTille  (Ky.)  54». 

A  city  is  bouno  to  pay  for  the  amonnt  of  wa- 
ter actually  received  and  used  under  an  invalid 
rontraot.-— Nicholasrijle  Water  Co.  v.  Board  of 
Councilmen  of  Tr.wn  of  NicholasTlUe  (Ky.)  549. 

Issue  of  bonds  for  the  cost  of  a  street  im- 
provement nsf>08»i0d  ncninst  the  nbuttinK  proper- 
t.v  holders  hild  to  be  such  au  appropriation  of 
the  income  of  future  years  as  required  the  as- 
sent of  two-thirds  of  the  leKal  voters,  as  pro- 
Tided  by  Const  i  157.— City  of  Covington  t. 
Mcivfiuia  (Jxy.)  518. 

Under  OoLst.  §  157.  at  an  election  to  validate 
the  issue  of  b-inds  two-thirds  of  the  voters  ac- 
tually voting  at  the  general  elortion  must  assent 
to  such  issue.— Belknap  v.  City  of  Louisville 
(Ky.)  1118. 

The  question  of  issuing  municipal  bonds  in  ex- 
cess of  the  yearly  revenue  must  be  submitted  to 
the  voters  at  the  general  election  in  November. 
—Belknap  t.  City  of  Louisville  (Ky.)  1118. 

Bonds  issued  by  a  county  to  a  railroad  com- 

Sany  Mi  valid.— Morrill  v.  Smith  County  (Tex. 
up.)  56. 

Rights  of  the  holders  of  county  bonds  in  a 
sinking  fund  paid  into  the  state  treasury  for 
their  benefit,  and  invested  in  bonds  for  can- 
cellation, considered.— Morrill  v.  Smith  0>unty 
(Tex.  Sup.)  t56. 

The  holder  of  bonds  issued  by  a  county  to  a 
railroad  company,  after  its  consolidation  with 
another,  is  not  estopned  as  against  the  county 
to  assert  the  invalidity  of  the  consolidation. — 
Morrill  v.  Smtth  County  (Tex.  Sup.)  56. 

A  taxpayer  cannot  sue  to  set  aside  a  deed  by 
the  town  truatpps.  on  the  ground  that  It  con- 
veyed a  tract  of  land  belonging  to  the  connty.— 
Hoffman  v.  Trustees  of  Town  of  Shepherdsvillo 
(Ky.)  522. 

Control  of  streets. 

The  fact  that  several  railroad  companies 
have  been  granted  rights  of  way  over  a  street 
does  not  take  away  its  character  as  a  street. — 
Gray  v.  Dallas  Terminal  Railway  &  Union  De- 
pot Co.  (Tex.  OiT.  App.)  352. 

In  an  action  to  enjoin  the  construction  of  a 
railway  nn('er  a  grant  from  a  city  in  the 
streets,  evidence  that  the  ordinance  was  ob- 
tained by  false  representations  held  properly 
excluded. — Gray  v.  Dallas  Terminal  Railway  & 
Union  Depot  Co.  (Tex.  Civ.  App.)  352. 

liability  for  tort*. 

A  city  js  liable  to  the  owner  of  property  for 
damages  resulting  from  a  deposit  of  refuse 
thereon. — Citj-  of  San  Antonio  v.  Mackey  (Tex. 
Civ.  App.)  760. 

A  city  is  liable  fcr  damages  for  the  deposit  of 
refuse  on  private  property,  though  not  author- 
ized by  formal  act  of  its  council. — City  of  San 
Antonio  v.  Mackey  (Tex.  Civ.  App.)  760. 

A  city  must  keep  its  sewers  in  proper  repair 
and  condition,  even  though  they  were  properly 
constructed  in  the  first  instance. — Lindsay  v. 
City  of  Sherman  (Tex.  Civ.  App.)  1019. ' 

A  city  is  not  liable  for  failure  to  enforce  an 
ordinance  requiring  proi)erty  owners  to  fill 
excavations.— Moran  v.  PuUman  Palace-Car 
Co.  (Mo.)  659. 

Evidence  ezarained,  and  hM  not  to  show  tliat 
Absence  of  lights  on  a  street  was  negligence  on 
T.86S.W.— 74 


the  part  of  the  city.— City  of  Denison  v.  War- 
ren (Tex.  Civ.  App.)  296. 

PnbUe  ImproTemeata. 

Where  a  contract  with  a  city  provided  that 
the  contractor  should  obey  the  instructions  of 
the  street  commissioner,  the  contractor  is  en- 
titled to  recover  for  work  done  before  the 
commissioner  directed  him  to  stop,  though  no 
special  tax  bills  were  issued. — Stcffen  v.  City  of 
St.  Louis  (Mo.)  31. 

Liability  of  a  city  under  a  contract  for  im- 
provements for  work  done  under  direction  of 
street  commissioner.- Steffen  v.  City  of  St. 
Louis  (Mo.)  31. 

Under  a  contract  for  work,  made  by  a  city, 
which  provides  that  the  work  shall  be  done 
within  limits  to  be  fixed  by  the  engineer,  there 
can  be  no  recovery  for  work  outside  such  lim 
its.— McEwen  v.  City  of  Nashville  (Tenn.  Ch. 
App.)  9(i8. 

An  ordinance  for  a  public  improvement  hHd 
not  invalid  because  giving  the  abutting  owners 
opportunity  to  do  the  work  before  it  is<  let  by 
contract.  —  Board  of  Councilmen  of  City  of 
Frankfort  v.  Mn-ray  (Ky.)  180. 

—  Assessment  of  benefits. 

The  amonut  asRPsscd  against  an  abuttinp  lot 
must  be  fixed  by  the  cost  of  the  work  in  front 
of  such  lot.— City  of  Dallas  v.  Emerson  (Tex. 
Civ.  App.)  304. 

Where,  by  contract  with  abutting  owners, 
they  are  to  pay  two-thirds  of  the  cost  of  an 
improvement,  hdd,  that  an  nsspasment  for  such 
share  by  the  city  was  void. — City  of  Dallas  v. 
Emerson  (Tex.  Civ.  App.)  304. 

The  levy  of  an  assessment  must  be  made  at 
the  time  the  contract  is  eutered  into. — City  of 
Dallas  V.  Emerson  (Tex.  Civ.  App.)  304. 

Taxation. 

Where  a  city  authorizes  a  bridge  to  be  built 
by  a  bridge  compa-iy  within  its  limits,  it  can 
tax  snch  oridge  for  ordinary  city  expenses. — 
Henderson  Bridge  Co.  v.  City  of  Henderson 
(Ky.)  561. 

Agricultural  lands  brought  within  corporate 
limits  by  the  extension  thereof  held  subject  to 
taxation,  though  not  divided  into  lots  and 
blocks. — Briggs  v  Town  of  Russellville  (Ky.) 
558;  Town  of  Russellville  v.  Beall,  Id. 

A  city  council  held  to  have  no  power  to  levy 
an  extra  tax  for  the  payment  of  a  i>re-ex'sting 
debt — City  of  Den-son  v.  Foster  (Tex.  Sup.) 
401. 

Murder. 

See  "Homicide." 

Mutual  Benefit  Insurance. 

See  "Insurance." 

NAViaABLE  WATEBS. 

A  riparian  owner  cannot  claim  as  accretion 
land  beyond  a  well-defined  slough,  (50  yards 
wide,  through  which  water  runs  sufficient  for 
navigation.— Crandali  v.  Smith  (Mo.)  612. 

Ri^ht  of  owner  of  land  bounded  by  the  Mis- 
soun  to  an  alleged  accretion  formed  between 
snch  land  and  an  island  in  the  Missouri  river, 
either  by  the  receding  of  a  channel  between 
such  land  and  the  island  or  by  gradniil  accre- 
tion, considered.— Hahn  v.  Dawson   (Mo.)  233. 

NBauaENCB. 

See,  also,  "Death." 

Contributory  negligence  of  person  injured   at 

crossing,  aee  "Railroads." 
of  aerraat,  aee  "Maater  and  Serrant" 


Digitized  by 


Google 


1170 


36  SOUTHWESTERN  KErORTER. 


Master's   liability   for  injury   to  serrast,   see 

"Master  and  Servant." 
Of  railroad  company,  see  "Railroads." 
Of  street-car  company,  see  "Street  Railroads." 
Of  telegraph  company,  see  "Telegraphs  and  Tel- 
ephones. 

An  instniction  invoking  the  doctrine  of  com- 
parative negligence  held  properly  refused. — 
Texas  &  P.  Ry.  Co,  t.  Curlin  (Tex.  Civ.  App.) 
1003. 

A  charge  which  involves  the  repudiated  doc- 
trine of  comparative  negligence  is  erroneous. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Rodgers 
(Tex.  Sup.)  243. 

Where  plaintiff  has  alleged  defendant's  neg- 
ligence, and  defendant  has  pleaded  the  general 
denial,  facts  which  would  eatabllBh  absence  of 
negligence  may  be  proved  without  having  been 
specially  pleaded.— St.  Louis  S.  W.  Ry.  Co.  v. 
Fenlaw  (Tex.  Civ.  App.)  295. 

An  instruction  that  if  a  driver  was  negliisent 
plaintiff  could  not  recover,  even  if  defendant 
railroad  company  was  negligent,  was  properly 
refused,  where  no  negligence  on  the  part  of 
plaintiff  was  charged. — Texas  &  P.  Ry.  Co.  v. 
Curlin  (Tex.  Civ.  App.)  1003. 

Where  a  complaint  sIleRed  permanent  inju- 
ries, and  no  more  specific  information  was  ask- 
ed, it  wai  not  error  to  refuse  to  instruct  the  jury 
to  diRregartl  evidence  as  to  the  character  of  the 
injuries.— Gulf.  C.  &  8.  P.  Ry.  Co.  ▼.  Pendery 
(Tex.  Civ.  App  )  792. 

The  burden  is  on  plaintiff  to  prove  the  facts 
as  alleged,  and  he  cannot  recover  if  the  acci- 
dent happened  otherwise  than  as  alleged. — 
Thompson  v.  Metropolitan  St.  Ry.  Co.  (Mo.) 
625. 

Wlia.t  oonstitatei. 

Instruction  as  to  what  constitutes  negligence 
held  proper.— Tesas  &  P.  Ry.  Co.  v.  Curlin 
(Tex.  Civ.  App.)  1003. 

A  request  to  charge  that  if  the  jury  found 
certain  facts  to  exist  such  facts  would  In  law 
be  negligence  was  properly  denied. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Harris  (Tex.  Civ.  App.) 
776. 

An  owner  of  a  city  lot  on  which  surface 
water  has  collected  hrld  not  liable  by  failure  to 
fence  for  the  death  of  a  chill  bathing  therein. — 
Moran  v.  Pullman  Palace-Car  Co.   (Mo.)  659. 

A  lot  owner  held  not  liable  for  negligence  of 
his  adjoining  lot  owner  and  a  contractor  build- 
ing houses  on  such  lots  under  a  several  con- 
tract.—City  of  Independence  v.  Ott  (Mo.)  624. 

A  railronri  company  held  not  liable  for  an  in- 
jury to  a  child,  received  while  playing  in  a  yard 
used  for  storing  ties  and  bridge  materials. — 
Missouri.  K.  &  T.  Ry.  (>>.  of  Texas  v.  Ed- 
wards (Tex.  Sup.)  430. 

When  defendant  was  bound  to  use  only  ordi- 
nary care,  it  should  be  defined  in  the  charge. — 
St.  Louis  S.  W.  Uy.  Co.  v.  Fenlaw  (Tex.  Civ. 
App.)  295. 

When  railroad  company  not  liable  for  inju- 
ries resulting  from  a  collision  caused  by  a  de- 
fective brake.— St.  Louis  S.  W.  Ry.  Co.  v.  Pen- 
law  (Tex.  Civ.  App.)  295. 

Prozlmate  and  remote  oanse. 

Where  a  defect  in  the  track  contributes  to 
the  accident,  the  railroad  company  is  liable, 
though  the  accident  is  precipitated  by  collision 
with  an  animal  on  the  track.- New  York,  T. 
&  M.  Ry.  (3o.  V.  Grien  (Tex.  Civ.  App.)  812. 

Whether,  in  any  given  cause  of  an  accident, 
the  act  charged  was  negligent,  and  whether 
the  injury  suffered  was,  within  the  relation  of 
cause  and  effect,  legally  attributable  to  it,  are 
questions  for  th»  jnrv.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Sweeney  (Tex.  Civ.  App.)  800. 

Where  a  collisi')n  occnrred  between  the  rear 
and  middle  sections  of  a  train,  resolting  from 


breaks  in  a  freight  train,— the  first  caoMd  hy  a 
defective  couphng,  the  second  by  the  negli- 
gence of  the  engineer,— kfM,  that  the  defective 
coupling  was  a  proximate  cause  of  the  collision. 
—Galveston.  H.  &  S.  A.  Ry.  Co.  t.  Sweeney 
(Tex.  Civ.  App.)  800. 

A  proximate  cause  of  an  injury  must,  if  other 
causes  existed,  b<  regarded  as  concurring  with 
these  causes  to  produce  the  accident — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Sweeney  (Tex.  Civ. 
App.)  800. 

Where  cattle  were  frightened  by  a  passing 
train,  and  broke  through  a  stock-pen  gate,  whicli 
was  out  of  repair,  held,  that  negligence  in  per- 
mitting the  gate  to  remain  out  of  rniair  waa  the 
proximate  cause  of  injuries  receivea  by  the  cat- 
tle.—Texas  &  P.  Hy.  Co.  V.  Bigham  (Tex.  Civ. 
App.)  1111. 

Contributory  BegUceaoe. 

An  instniction  as  to  what  constituted  coo- 
tribntory  negligence  held  correct.— Texas  &  P. 
Ry.  Co.  V.  Curlin  (Tex.  Civ.  App.)  1003. 

The  burden  of  showing  contributory  negli- 
gence hdd  on  defendant. — Lee  v.  International 
&  6.  N.  R.  Co.  (Tex.  Sup.)  63. 

Instruction  as  to  degree  of  care  required  of  a 
minor  in  attempting  to  board  a  moving  car 
hdd  properly  given. — Sly  ▼.  Union  Depot  Ry. 
Co.  (Mo.)  2te. 

Contributory  negligence  not  having  been  plead- 
ed or  proved,  held  tnat  defendant  was  not  enti- 
tled to  an  instruction  on  the  subject. — Texas  & 
P.  Ry.  Co.  V.  Bigham  (Tex.  Civ.  App.)  1111. 

Negotiable  IzutnuaentB. 

See  "Bills  and  Note*." 

Newly-Discovered  Evidence. 

As  ground  for  new  trial,  see  "Criminal  Law"; 
"Homicide";  "New  Trial." 

NEW  TRTATi. 

In  criminal  cases,  see  "Criminal  Law." 
Necessity  of  motion  for,  see  "Appeal  and  Er- 
ror." 

A  new  trial  hdd  properly  granted  where  judg- 
ment has  been  obtained  by  publication,  it  ap- 
pearing that  plaintiff  could  nave  obtained  in- 
formation as  to  the  residence  of  defendant, 
w^hicb  he  had  stated  in  his  application  was  un- 
known.—Miles  V.  Dana  (Tex.  Civ.  App.)  M8. 

To  entitle  defendant  to  a  new  trial  in  tres- 
pass to  try  title,  it  is  sufficient  if  be  can  show 
that  plaintiffs  were  not  entitled  to  recover.— 
Miles  V.  Dapa  (lex.  Civ.  .ipp.)  84a 

A  new  trial  for  uewly-discovered  evidence  h'lil 
properly  denied  for  want  of  diligence.— Castle- 
man  V.  Norwood  (Tex.  Civ.  App.)  941. 

Granting  of  new  trial  on  the  (ground  of  mis- 
take or  perjury  is  largely  discretionary. — Sly  v. 
Union  Depot  Ry.  Co.  (Mo.)  235. 

That  a  witness  has  testified  in  actions  of  a 
similar  character  contrary  to  his  testimony  on 
the  trial  in  question  does  not  tend  to  sustain  a 
charge  of  perjury. — Sly  v.  Union  Depot  Ry.  Co. 
(Mo.)  235. 

Where  the  court  withheld  a  ruling  on  certain 
evidence,  and  excluded  it  in  the  decree,  the 
remedy  was  by  motion  for  new  trial. — Moeckel 
V.  Heim  (Mo.)  226. 

Showing  hfk  snfficieot  to  authorise  tlie  set- 
ting aside,  at  a  succeeding  term  of  a  judgment, 
of  dismissal  for  want  of  prosecution.-— Smith  v. 
Patrick  (Tex.  Civ.  App.)  762. 

Notaries. 

Acknowledgment  of  probate  of  deed,  ae* 
knowledgment." 
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Notes. 

Se«  "BiUa  and  Notes." 

Notice. 

Uf  adverse  {KMsession,  see   "Adverse  Posses- 
sion." 

NUISANCE. 

Evidence  that  the  manicipal  authorities  hare 
talcen  no  action  to  abate  a  matter  as  a  nuisance 
is  not  admissible  on  an  issue  as  to  whether  it 
is  such.— Corsicana  Cotton  Oil  Co.  v.  Valley 
(Tex.  CiT.  App.)  890. 

In  an  action  by  a  widow  to  recover  damages 
for  a  nuisance,  for  her  own  use  and  benefit, 
only  personal  injuries  to  herself  can  be  shown. 
—Corsicana  Cotton  Oil  Co.  v.  Valley  (Tex.  Civ. 
App.)  999. 

One  assisting  in  the  purchase  of  land  for 
defendant  for  a  certain  purpose  cannot  sue  for 
a  nuisance  on  its  nse  for  such  purpose,  nnless 
before  suit  he  gives  notice  that  such  nse  is 
offensive.— Louisville  &  N.  R.  Co.  v.  Dangh- 
erty  (Ky.)  6. 

ObjectionB. 

First  raised  on  appeal,  see  "Appeal  and  Error." 

Obstmctioiis. 

Of  highway,  see  "Highways." 


OFFICEBS. 

See,  also,  "Judges";  "Receivers";  "Sheriffs  and 

Constables." 
City  officers,  see  "Municipal  Corporationa." 
County  officers,  see  "Counties." 
Of  building  association,  see  "Building  and  Loan 

Associations." 
State  officers,  see  "States." 

Under  Const  {  152,  the  general  assembly  can 
provide  for  vacancies  in  elective  offices  only  in 
the  manner  provided  by  such  section. — ^Todd  v. 
Johnson  (Ky.)  987. 

The  failure  of  a  recorder  to  produce  his  ac- 
count books  in  an  action  to  recover  any  excess 
of  salary  is  net  a  suppression  of  evidence  au- 
thorizing a  pena'ty  where  the  amount  can  be 
shown  from  recoids. —State,  to  Use  of  Vernon 
County,  V.  King  (Mo.>  681. 

The  fraudulent  payment  by  a  candidate  for 
school  director  of  ii  tax  for  which  he  was  not 
liable,  for  the  purpose  of  qualifying  himself  to 
hold  the  office,  does  not  render  him  eligible. — 
State  ex  rel.  Walker  v.  Rebenack  (Mo.)  893. 

The  offices  of  deputy  sheriff  and  school  direc- 
tor in  St.  Louis  are  not  incompatible. — State 
ex  rel.  Walker  v.  Bus  (Mo.)  636. 

The  acceptance  by  one  holding  a  public  office 
>f  a  second  public  office  incompatible  therewith 
operates  as  a  resignation  of  the  first  office,  and 
his  resignation  thereafter  of  the  second  office 
will  not  restore  him  to  the  original  office  va- 
cated.—State  ex  rel.  Walker  v.  Bus  (Mo.)  636. 

Deputy  sheriffs  are  public  officers. — State  ex 
rel.  walker  v.  Bus  (Mo.)  636. 

Const  art  9,  §  18,  does  not  apply  to  a  depnty 
sheriff  of  the  city  of  St.  Louis,  also  holding  the 
office  of  school  director. — State  ex  rel.  Walker 
v.  Bus  (Mo.)  636. 

A  deputy  sheriff  of  St.  Louis  does  not  "hold 
office  under  tht  city,"  within  the  act  providing 
that  no  office  holder  shall  be  a  member  of  the 
board  of  school  directors.— State  ex  reL  Walker 
T.  Bos  (Mo.)  6S& 


A  depnty  sherift  is  not  a  state  officer,  within 
Const  art  9,  {  18.— State  ex  rel.  Walker  t.  Bui 
(Mo.)  636. 

Opinion  Byidence. 

See  "Evidence." 

Ordinance. 

See  "Municipal  Corporations." 

Parol  Contract. 

See  "Frauds,  Statute  of." 

Parol  Evidence. 

See  "Evidence." 

Parties. 

Death    of    party,    abatement    of    action,    see 

"Abatement  and  Revival." 
In  equity,  see  "Equity." 
On  appeaJ,  see  "Appeal  and  Etror." 

PARTITION. 

Where  plaintiff  showed  title  by  devise  from 
his  deceased  mother,  who  with  her  hnsband 
was  at  her  death  in  peaceable  possession,  hdit, 
that  the  burden  was  on  defendant  to  show  the 
superiority  of  his  title. — Foster  T.  Johnson 
(Tex.  Sup.)  6T. 

PABTNEBSHIP. 

An  action  against  partners  may  be  dismissed 
as  to  one  without  affocting  it  as  against  others. 
— Kingsland  &  Douglass  Manufg  (>>.  ▼.  Mitch- 
ell (Tex.  Civ.  App.)  757. 

Evidence  hdtl  sufficient  to  show  the  exist- 
ence of  a  partnership. — Reed  v.  Brewer  (Tex. 
Civ.  App.)  99. 

A  partner  will  not  be  entitled  to  credit  for 
the  amount  paid  by  him  to  another  for  the 
latter's  position  in  the  firm.  —  Grubbs  v.  Mc- 
Ilvain  (Ky.)  16. 

Evidence  examined,  and  held  sufficient  to 
show  that  a  partnership  existed. — Edwards  v. 
Buchanan   (Tex.  Civ.   App.)   1022. 

A  note  given  by  a  partner  in  the  firm  name 
after  dissolution,  in  settlement  of  a  partner- 
ship debt,  may  be  enforced  where  the  creditor 
was  not  notified  of  the  want  of  authority. — 
White  V.  Hudson  (Tex.  Civ.  App.)  332. 

On  dissolution  and  sale  of  a  business,  the  old 
firm  hdd  not  liable  for  goods  purchased  by  its 
successor  in  the  old  firm  name. — Jackson  v. 
Lee  (Tex.  Civ.  App.)  286. 

Where  a  partner  leaves  his  capital  on  retire- 
ment, he  should  not  be  allowed  compound  in- 
terest in  the  absence  of  a  contract— Oilmour's 
Adm'x  V.  Kerr's  Ex'r  (Ky.)  554. 


Of  parol  contract  relating  to  land,  see  "Frauds, 
Statute  of." 


Part  Performance. 

ict  relating  to  lane 

Passengers. 

See  "Carriers." 

Patents. 

To  public  lands,  see  "Public  Lands." 

Pawn. 


See  "Fledge*.' 
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PAYMENT. 

Of  bills  and  notes,  see  "Bills  and  Notes." 
Uf  mortgage,  see  "Mortgages." 

Evidence  examined,  !<nd  held  not  to  show 
that  a  note  was  taken  in  payment  of  a  pre-ex- 
isting debt. -Blue  Springs  Min.  Co.  t.  Mcllvein 
(Tenn.  Sup.)  1004. 

PERJURY. 

An  indictment  held  defectiye  for  failing  to 
negative  the  truth  of  defendant's  testimony. — 
Commonwealth  t.  Compton  (Kj.)  1116. 

The  falsity  of  what  statements  must  be 
shown  on  a  trial  for  perjnry. — Whitaker  ▼. 
State  (Tex.  Cr.  App.)  253. 

An  instruction  as  to  the  corroboration  re- 
quired on  a  trial  for  perjury  hHd  erroneous. — 
Whit.iker  t.  State  (Tex.  Cr.  App.)  253. 

Personal  XiJ^nries. 

See  "Assault  and  Battery";  "Carriers";  "Coun- 
ties"; "Damages";  "Death";  "Landlord  and 
Tenant";  "Master  and  Servant";  "Municipal 
Corporations";  "Negligence";  "Railroads." 

Personal  Ldberty. 

See  "Constitutional  Law." 


Petition. 


See  "Pleading." 


PLEABING. 

Assignments  of  error  'in  rulings  on,  see  "Appeal 

and  Error." 
Estoppel,  see  "Estoppel." 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error." 
In  action  on   bills  and  notes,   see  "Bills  and 

Notes." 
In  equity,  see  "Equity." 
Pleadings  as  evidence,  see  "Evidence." 
Set-off,  see  "Sct-Off  and  Countordaim." 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

It  is  error  to  allow  plaintiff  to  recover  on  a 
claim  not  declared  on. — Mize  t.  Godsey  (Ky.) 
160. 

Judgment  cannot  legally  be  rendered  against 
defendants  as  individuals  on  a  replevy  bond 
signed  by  a  firm  name,  without  a  pleading  al- 
leging that  they  were  members  of  the  firm. — 
Laing  v.  Craig  (Tex.  Civ.  App.)  142. 

As  to  qoestions  of  pleading  and  practice, 
courts  are  governed  by  the  laws  of  their  own 
state,  though  the  cause  of  notion  arose  in  an- 
other.—Lyons  V.  Texas  &  P.  Ry.  Co.  (Tex.  Civ. 
App.)  1007. 

CoMiplalat. 

Petition  to  have  mortgage  declared  preferen- 
tial and  to  oi>erate  as  a  general  nRsigiimi'nt  held 
insufficient.— Kehey  v.  Yandell  (Ky.)  1127. 

A  petition  is  pot  demurrable  for  failure  to 
state  whether  a  contract  is  written  or  oral, 
where  the  fart  is  not  essential  to  the  cause  of 
action.- Smith  v.  Patrick  (Tex.  Civ.  App.)  762. 

Petition  held  bad  on  general  demurrer. — Burr 
T.  Davis  (Tex.  Civ.  App.)  137. 

Complaint  held  good  as  against  general  de- 
murrer.—Fuqua  V.  Pabst  Brewing  Co.  (Tex. 
Civ.  App.)  4<0. 

Demurrer. 

A  demurrer  to  a  petition  is  properly  sustain- 
ed where,  by  its  own  terms,  it  denies  the  cause 
of  action  alleged.— Hoffman  v.  Trustees  of 
Town  of  ShepberdsviUe  (Ky.)  622. 


A  special  demurrer,  interposed  after  an- 
nouncement of  ready  for  trial,  a  term  of  court 
having  intervened  after  the  answer  wbs  filed, 
comes  too  late. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Doss  (Tex.  Civ.  App.)  497. 

Answer. 

Defects  on  the  face  of  the  petition  which  are 
grounds  for  demurrer  cannot  be  raisetl  by  an- 
swer.— Bender  v.  Zimmerman  (Mo.)  210. 

Where  several  defendants  are  charged  as 
partners,  a  veriiied  plea  of  one  defendant  de- 
nying the  partnership  applies  to  all.— Hayden 
Saddlery  Hardware  Co.  v.  Ramsay  (Tex.  Civ. 
App.)  505. 

Where  an  answer  denying  the  execution  of 
a  contract  is  not  verified  as  required  Ijy  statute, 
evidence  offered  thereunder  was  properly  ex- 
cluded.— Pioneer  Savings  &  Loan  Co.  v.  Nail 
(Tex.  Civ.  App.)  322. 

An  affidavit  to  a  plea  held  to  comply  with 
Rev.  St.  art.  1265,  subd.  8.— Stephens  v.  An- 
derson (Tex.  Civ.  App.)  1000. 

Defense  that  a  suit  on  an  insurance  is  pre- 
maturely bronght.  for  noncompliance  witn  a 
condition  precedent,  is  properly  raised  by  an- 
swer. —  Doxey  v.  Royal  Ins.  (3o.  (Tenn.  Ch. 
App.)  950. 

Amendment. 

Where  a  complaint  declares  for  commissions 
due  for  sale  of  land,  an  amendment  alleging 
that  they  were  due  when  a  certain  portion  of 
the  price  was  paid,  and  that  snch  portion  was 
paid,  dees  not  state  a  new  cause  of  action. — 
Burnett  v.  Casteei  (Tex.  Civ.  App.)  782. 

Where  the  statute  requires  a  pleading  to  be 
sworn  to,  an  amendment  must  be  sworn  to  also. 
—Bland  v.  Suta  (Tex.  Civ.  App.)  914. 

Where  an  amended  answer  offered  at  the 
close  of  the  evidence  discloses  no  facts  that 
could  not  have  been  known  before  trial,  re- 
fusal of  leave  to  amend  was  proper. — Louisville 
Ins.  Co.  V.  Monarch  (Ky.)  563. 

Where  several  defendants  charged  as  part- 
ners answer  to  the  merits,  they  could  subse- 
quently interpose  an  amendment  denying  part- 
nership.—Hayden  Saddlery  Hardware  Co.  v. 
Ramsay  (Tex   Civ.  App.)  585. 

Amended  petition,  In  trial  of  right  to  prop- 
erty, held  to  state  a  new  cause  of  action.— Jone« 
V.  BuU  (Tex.  Civ.  App.)  501. 

Defendant,  after  answering  an  amended  pe- 
tition, cannot  object  to  evidence  on  the  gronnd 
that  a  new  cause  of  action  was  set  up. — Bender 
V.  Zimmerman  (Mo.)  210. 

.\mended  petition  for  personal  injuries  hM 
not  to  state  a  new  canse  of  action. — Mexican 
Cent.  Ry.  Co.  v.  Mitten  (Tex.  Civ.  App.)  282. 

An  amendment  setting  up  the  desertion  of 
plaintiff  by  her  husband  htid  not  to  change  the 
cause  of  action. — Texas  &  P.  Ry.  Co.  v.  Pol- 
ler (Tex.  Civ.  App.)  319. 

An  amendment  held  properly  allowed,  it  not 
setting  up  a  new  cause  of  action. — Southern  Pa& 
Co.  V.  Wellington  (Tex.  Civ.  App.)  1114. 

Pleadlnc  and  jproof. 

Under  a  petition  seeking  to  recover  on  the 
theory  that  plaintiff  was  ejected  from  a  rail- 
road train  while  a  passenger  thereon,  evidence 
of  a  custom  to  eject  trespassers  is  inadmissible. 
—  Lyons  v.  Texas  A  P.  By.  Co.  (Tex.  Civ. 
App.)  1007. 

In  an  action  for  injuries  cansed  by  derail- 
ment of  the  engine  through  defects  in  the 
track,  evidence  that  such  condition,  coupled 
with  a  collision,  caused  the  accident,  was  no 
variance.— New  York,  T.  &  M.  Ry.  Co.  v.  Green 
a>x.  Civ.  App.)  812. 

Where  acts  of  negligence  have  been  qiecially 
pleaded,  evidence  of  negligence  of  a  differ- 
ent character  from  that  alleged  ia  inadmiasi- 
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We.— Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Herring 
(Tex.  Civ.  App.)  129. 

FLEDQES. 

A  contract  for  the  pledge  at  two  notes  for 
$1,200  each,  as  security  for  a  note  of  $5,600. 
construed.— Malone  v.  Wright  (Tes.  Sup.)  420. 

Where  an  agent  makes  a  loan  and  receives 
a  note  with  coUateials.  knowing  that  the  col- 
laterals are  to  be  held  for  the  benefit  of  the  in- 
dorser.  and  surrenders  them  to  the  maker  of  the 
note,  he  and  his  principal  are  liable  for  any 
loss  to  the  indorser  thereby.— Hughes  y.  Settle 
(Tenn.  Ch.  App.)  5T7. 

Possession. 

See  "Adverse  PossesBion." 

Fostponement. 

See  "Continuance." 


FOWEBS. 

Power  to  sell  or  to  locate  certain  headright 
certificates  construed.— Hennessee  t.  Johnson 
(Tex.  Civ.  App.)  774. 

Power  to  receiv<>  certain  headright  certificates 
constrned,  and  held  *o  be  coupled  with  an  inter- 
est not  revoked  by  the  death  of  the  person  ex- 
ecuting it— Hennmsee  v.  Johnson  (Tex.  Civ. 
App.)  774, 

Fractice  in  Oivll  Cases. 

See  "Assumpsit,  Action  of";  "Attachment"; 
"Costs";  -^Courts";  "Damages";  "Death"; 
"Depositions";  "Dismissal  and  Non.suit"; 
"Ejectment":  "Limitation  of  Actions";  "Man- 
damus"; "New  Trial";  "Pleading";  "Pro- 
cess": "Quieting  Title";  "Set-Off  and  Coun- 
terclaim"; "Specific  Performance";  "Tres- 
pass to  Try  Title":  "Trial";  "Trover  and  Con- 
version"; "Venue";  "Witnesses." 

Frescrlption. 

See  "Adverse  Possession";  "Limitation  of  Ac- 
tions." 
Highways  by,  see  "Highways." 

Fresuiuptions. 

On  appeal,  see  "Appeal  and  Error." 

FBINCIFAIi  AND  AQENT. 

See,  also,  "Attorney  and  Client";  "Master  and 

Servant'' 
Municipal  agents,  see  "Municipal  Corporations." 

Ratification  of  the  siting  out  of  a  writ  of  at- 
tachment heM  not  to  ratify  unknown  malice  on 
the  part  of  the  •gent.— Gimbel  v.  Gomprecht 
(Tex.  Civ.  App.)  781. 

Whether  the  agency  of  defendant  was  known 
to  plaintiff,  where  tne  evidence  is  conflicting, 
is  for  the  jury.— Hnston  v.  Tyler  (Mo.)  654. 

Where  defendant  discloses  to  plaintiff  that 
he  was  acting  as  agent  of  the  maker  of  a  note 
in  procuring  a  loan,  he  is  not  responsible  for 
the  fraud  of  th«-  maker. — Huston  v.  Tyler  (Mo.) 
(154. 

An  instruction  that,  if  defendants*  general 
agent  ratified  an  act  of  an  inferior  agent,  it 
was  a  iptificatlon  by  the  company,  hd^l  erro- 
neous where  there  was  testimony  that  such 
agent   had   no   authority  for  that   purpose.  — 


Pabst  Brewing  Co.  v.  Emerson  (Tex.  Civ. 
App.)  342. 

'  Rights  of  agent  under  contract  for  sale  of 
machinery  on  commission  determined. — Odum 
V.  J.  I.  Case  Threshing-Mach.  Co.  (Tenn.  Ch. 
App.)  191. 

A  landowner  cannot  be  l>onnd  by  an  unau- 
thorized agreement  of  a  tenant  concerning 
boundaries. — Cos  v.  Daugherty  (Ark.)  184. 

Payment  by  a  principal  of  part  of  the  price 
before  discovering  the  double  agency  of  his 
broker  lidd  not  a  ratification  of  his  agent's  acts. 
— McDoel  V.  Ohio  Val.  Improvement  &  Con- 
tract Co.'s  Assignee  (Ky.)  175. 

An  agreement  to  purchase  hrid  voidable  at 
the  election  of  the  principal  because  of  the 
double  agency  of  his  broker. — MrDoel  v.  Ohio 
Val.  Improvement  &  Contract  Co.'s  Assignee 
(Kj.)  175. 

Power  of  attorney  construed,  and  held,  that 
the  grantee  was  authorized  only  to  sell  certain 
headright  certificates,  and  not  the  laud  located 
thereunder.— Hennessee  v.  Johnson  (Tex.  Civ. 
App.)  774. 

FSnrCIFAIj  AND  SURETY. 

Liability  of  sureties  on  bond  of  guardian,  see 
"Guardian  and  Ward." 

of  sheriff,  see  "Sheriffs  and  Onstables." 

Sureties  on  appeal  bonds,  see  "Appeal  and  Er- 
ror." 

Liability  of  sureties  on  bond  of  county  trus- 
tee. —  Moddox  V.  Shacklett  (Tenn.  Ch.  App.) 
731. 

The  amount  of  default  for  school  revenues 
should  be  apportioned  pro  rata  between  the  sol- 
vent sureties  on  the  school  bonds  in  proportion 
to  the  penalties  of  the  respective  bonds. — Mad- 
dox  V.  Shacklett  (Tenn.  Ch.  App.)  731. 

The  surrender  to  the  debtor  of  property  se- 
curing the  debt  will  release  a  surety  on  a  note 
given  for  a  part  thereof.— Kiam  T.  Cummings 
(Tex.  Civ.  App.)  770. 

Allowing  a  credit  of  more  than  $1,000  on  a 
contract  allowing '  a  credit  "to  at  least  the 
amount  of  $1,000,"  held  not  to  release  sureties. 
— Fuqua  v  Pabst  Brewing  Co.  (Tex.  Civ.  App.) 
479. 

Sureties  on  a  note  held  discharged  by  breach 
of  condition  as  to  delivery,  though  without  their 
knowledge  the  maker  had  executed  a  chattel 
mortgage  to  secure  them  from  loss. — Campbell 
Printing  Press  &  Manuf  g  Co.  v.  Powell  (I'ex. 
Civ.  App.)  1005. 

Conditional  sureties  on  a  note  held  discharged 
by  delivery  without  compliance  with  such  con- 
dition, the  payee  of  the  note  having  knowledge 
thereof. — Campbell  Printing  Press  &  Manurg 
Co.  v.  Powell  (Tex.  Civ.  App.)  1005. 

Frioritles. 

Of  mortgage  lien,  see  "Mortgages." 

PRISONS. 

Under  St.  §§  356,  1730,  allowing  the  jailer 
certain  fees  for  attendance  on  the  courts,  and 
for  Ruppl.ving  them  with  light  and  fuel,  he  is  not 
authorized  to  furnish  such  supplies  to  county 
officers.— Stone  v.  Pfianz  (Ky.)  1128. 

Pees  received  by  jailer  for  attendance  upon 
courts  must  be  included  in  tlie  statement  of  fees 
received,  as  required  by  St.  Ky.  |  1773,  in  coun- 
ties having  a  population  of  75,000. — Stone  y. 
Pfianz  (Ky.)  1128. 

Commonwealth  is  allowed  to  retain  25  per 
cent,  of  fees  reported  by  jailer  each  month  for 
attendance  on  courts,  and  supplying  them  with 
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ion  of 


fuel  and  light,  in  connties  haring  a  ,., 
75,000.— Stone  v.  Pflanz  (Ky.)  life. 


Privileged  OonuauiuoationB. 

See  "WitnesBes." 

Probable  Cause. 

See  "Malicious  Prosecution." 

For  issuing  attachment,  see  "Attachment" 

FBOCESS. 

The  misspelling  of  a  defendant's  name  in  an 
officer's  return,  when  it  is  correctly  spelled  in 
the  citation,  will  not  invalidate  the  service. — 
Dunn  T.  Hughes  (Tex.  Civ.  App.)  1084. 

Under  the  Texas  statute  (Rev.  St.  1895,  art. 
1214)  service  of  a  citation  misstating  the  date  of 
the  filing  of  the  petition  will  not  authorize  a 
judgment  by  default.— Dunn  v.  Hughes  (Tex. 
Civ.  App.)  1084. 

A  return  over  the  official  signature  of  the 
sheriff  is  good  though  the  deputy  who  made  the 
return  simply  writes  the  letter  "C."  for  his  own 
signature.- Hays  v.  Byrd  (Tex.  Civ.  App.)  777. 

A  return  otherwise  sufficient  is  not  invalid 
merely  because  the  officer  describes  himself  as 
"Sheriff  of  S.  J.  county."— Hays  v.  Byrd  (Tex. 
Civ.  App.)  777. 

Under  Code,  §§  5097,  6100,  an  entry  on  serv- 
ice by  publication  need  not  sliow  the  grounds  on 
wliicb  the  order  was  made,  and  one  stating 
the  grounds  is  not  conclusive.— Finch  v.  Fry- 
mire  (Tenn.  Ch.  App.)  883. 

Under  Const,  ari,  5,  {  12,  a  court  cannot  is- 
sue process  running  in  the  name  and  by  the 
authority  of,  and  concluding  against  the  peace 
and  dignity  of,  a  certain  city.— Leach  v.  State 
{Tex.  Cr.  App.)  471. 

PEOHIBinON. 

A  writ  of  prohibition  will  lie  to  prevent  the 
enforcement  of  court  rules  made  without  Ju- 
risdiction.—State  ex  rel.  St.  Louis,  K.  &  N.  W. 
Ry.  Co.  V.  Withrow  (Mo.)  43. 

A  circuit  court  will  not  prohibit  the  police 
court  of  a  city  from  prosecuting  under  an  in- 
valid city  ordinance,  under  Cr.  Code,  §  25.— 
City  of  Owenaboro  v.  Sparks  (Ky.)  4. 

After  judgment  in  prohibition  proceedings  to 
check  an  order  Appointing  a  receiver,  the  receiv- 
er cannot  object  that  he  was  an  improper  party, 
so  as  to  claim  attorney's  fees.— St.  Louis.  K.  & 
S.  R.  Co.  V.  Wear  (Mo.)  658. 

Where  the  record  shows  a  failure  of  jnrisdic- 
tion,  or  a  wrongful  invasion  of  property  rights, 
prohibition  will  issue.- St  Louis,  K.  &  S.  R 
Co.  V.  Wear  (Mo.)  357. 

Promissory  Notes. 

See  "Bills  and  Notes." 


See  "Insnrance." 


Proof. 


Property. 

Subject  to  attachment  see  "Attachment." 

Protest. 

See  "Bills  and  Notes." 

Proximate  Cause. 

See  "NegUgerce." 


Publisation. 

Of  Hbel  or  slander,  see  "Libel  and  Slander." 
Service  of  process  by,  see  "Process." 

Public  Improvements. 

See  "Municipal  Corporations." 

FUBUOIiANDS. 

Failure  to  record  the  field  notes  will  not  in- 
validate a  patent  as  against  those  who  failed  to 
acquire  any  title  in  the  land.— Thompson  v. 
Ford  (Tex.  Civ.  App.)  783. 

Under  Act  of  1839  of  the  Republic  of  Texas, 
relating  to  land  donated  to  emigrants,  a  l>ond 
or  contract  for  the  sale  of  a  claim  to  land  to  be 
located  under  a  conditional  headright  certifi- 
cate executed  in  1840  was  invalid.- Buchanan 
V.  Parli  (Tex.  Civ.  App.)  807. 

Act  Ang.  15,  1870.  merging  two  railroad  com- 
panies, held  not  to  give  the  nght  to  public  lands 
for  every  mile  constructed,  since  Const.  1869, 
art.  10,  I  6,  forbade  such  donations. — Houston 
&  T.  C.  Ry.  Co.  V.  State  (Tex.  Civ.  App.)  819. 

A  railroad  company  held  not  to  have  acquired 
the  right  to  16  sertions  of  land  a  mile  for  branch 
roads,  under  Act  June  30,  1854.— Houston  & 
T.  C.  Ry.  Co.  V.  State  (Tex.  Civ.  App.)  819. 

Where  a  Spanisii  grant  of  land  in  Texas  was 
executed  in  1816  by  the  justice  of  Palafo,  pnrsa- 
nnt  to  a  decree  of  the  governor  of  Monclova, 
it  will  be  presumed  that  those  officers  had  au- 
thority to  make  the  grant,- Sheldon  t.  Milmo 
(Tex.  Sup.)  413. 

,  The  royal  cedula  of  Spain  of  Aogast  22, 
1814,  did  not  annul  the  decree  of  the  cortes  of 
January  4,  1813,  relating  to  the  sale  and  distri- 
bntion  of  public  lands.— Sheldon  v.  Milmo  (Tex 
Sup.)  418. 

The  royal  cedula  of  Spain  of  July  8,  1814. 
did  not  abrogate  the  decree  of  the  cortes  of 
January  4,  1813,  »'elative  to  the  sale  and  distri- 
bution of  public  lands.— Sheldon  v.  Milmo  (Tex. 
Sup.)  413. 

The  documents  evidencing  a  Spanish  grant 
of  Me-xican  lands  held  to  sufficicntlv  establish 
the  extension  of  the  final  title.— Sheldon  v.  Mil- 
mo (Tex.  Sup.)  413. 

The  approval  of  an  intendente  was  not  neces- 
sary to  a  Spanish  grant  of  public  land  in  Mexi- 
co in  1816— Sheldon  v.  Milmo  (Tex.  Snp.>  413. 

When  lands  have  been  recovered  by  the  state 
in  a  suit  annulling  a  void  patent  the  lands  be- 
come a  part  of  the  public  domain,  and  loca- 
tion may  be  made  upon  them.— Faulk  t.  San- 
derson (Tex.  Sup.)  4m. 

After  a  decree  in  favor  of  the  state  annnlUng 
a  void  patent,  a  certificate  holder  miy  at  once 
locate  upon  the  lands,  subject  to  the  setting 
aside  of  the  decee  by  some  legal  proceeding.— 
Faulk  V.  Sanderson  (Tex.  Sup.)  403. 

Public  Policy. 

See  "Contracts." 

QUIETING  TITLE. 

See,  also,  "Ejectment";  "Trespass  to  Try  Title." 

Where  defendant  claims  he  has  improved  the 
Isnd  and  paid  the  taxes,  he  is  not  entitled  to 
recover  for  the  same  without  evidence  of  the 
value  of  the  improvements  and  the  amount  of 
taxes.— Hunter  v.  Clayton  (Tex.  Civ.  App.)  326. 

Under  St  {  11,  plaintiff  must  have  both  the 
legal  title,  and  the  possession  to  maintain  an 
action  to  quiet  title.— Brandenburgh  ▼.  Lonia- 
ville  Tin  &  Stove  Co.  (Ky.)  7. 
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BATLBOADS. 

See,   also,   "Oarriers";   "Corporatlon»";   "B^ali- 

nent  Domain";  "Master  and  Servant, 
Land  frrants  in  aid  of,  aee  "Public  Lands." 
Municipal  aid,  see  "Mnnicipal  Corporationa." 

A  railroad  company  is  not  obliged  to  remove 
from  its  right  of  way  trees  which  shade  and 
injure  the  crops  upon  adjacent  land. — Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Spinlts  (Tex.  Civ.  App.) 
780. 

Notice  of  failure  to  post  freight  schedules,  as 
required  by  Act  March  24,  1887  (Sand.  &  H. 
Dig.  a  6307,  6312),  and  demand  for  repara- 
tion, mast  show  the  extent  of  claimant's  griev- 
ance, and  the  damages  arising  therefrom. — Ar- 
kansas &  L.  Ry.  Co.  V.  Harris  (Arli.)  186. 

Only  a  person  injuriously  affected  by  failure 
of  a  railroad  company  to  post  printed  freight 
schedules,  as  required  by  Act  March  24,  1887 
(Sand.  &  H.  Dig.  §§  6307,  6312).  is  entitled  to 
the  penalty. — An^ansas  &  L.  Ey.  Co.  v.  Harris 
(Ark.)  186. 

Liability  of  company  reorganized  by  purchas- 
ers at  foreclosure  sale,  who  made  part  of  their 
payments  at  such  sale  with  judgments  which 
they  were  to  receive  in  exchange  for  bonds  to 
be  assigned  to  the  judgment  creditors. — Hous- 
ton, E.  &  W.  T.  Ry.  Co.  v.  Keller  (Tex.  Civ. 
App.)  859. 

Xease  and  oomaoUflatloii. 

A  contract  between  lessees  held  not  a  sublease, 
but  an  operating  contract,  creating  no  privity 
of  estate  between  one  and  the  other's  lessor. — 
St.  Joseph  &  St.  L.  R.  Co.  v.  St.  Louis,  L  M.  & 

5  Ry.  Co.  (Mo.)  602. 

Under  Rev.  St.  1889,  {  2588,  a  railroad  com- 
pany may  contract  with  another  to  operate  its 
entire  system  for  a  term  of  years. — St.  Joseph 

6  St.  L.  R.  Co.  T.  St.  Louis,  I.  M.  &  8.  Ry.  Co. 
(Mo.)  602. 

Authority  given  one  railroad  company  to  con- 
solidate with  any  other  company  does  not  con- 
fer authority  on  another  company  to  unite 
with  it.— Morrill  v.  Smith  County  (Tex.  Sup.) 
56. 

Authority  given  a  railroad  company  by  its 
charter  to  unite  with  any  other  company  is 
exhausted  by  its  consolidation  with  another 
company. — Morrill  v.  Smith  County  (Tex.  Sup.) 
356. 

InsoIveBoy  and  reoeivera. 

Where  a  railroad  ia  in  the  hands  of  a  receiver, 
the  court  can  appropriate  the  corpus  of  the 
property  to  claims  for  operating  expenses  in 
preference  to  a  prior  mortgage  debt.— Far- 
mers' &  Merchants*  Nat.  Bank  v.  Waco  Elec- 
tric Railway  &  Light  Co.  (Tex.  Civ.  App.)  131; 
Metropolitau  Trust  Co.  v.  Farmers'  &  Mer- 
chants'  Nat.   Bank,  Id. 

A  railroad  company  is  liable  for  injuries  to 
stock  caused  while  the  road  was  in  the  hands 
of  a  receiver,  where  the  road  is  subsequently 
turned  over  to  it  after  large  expenditures  of 
current  rctennes  in  betterment. — Texas  &  P. 
Ry.  Co.  V.  Watson  (Tex.  Civ.  App.)  290. 

IilaMIity  for  negllcence. 

When  railroad  company  liable  under  plead- 
ings which  allege  that  deceased,  "when  killed, 
was  lying  on  defendant's  track,  asleep  and  un- 
conscious, in  a  helpless  condition,  being  in  a 
state  of  intoxication." — Sullivan  v.  St.  Louis  S. 
W.  Ry.  Co.  (Tex.  Civ.  App.)  1020. 

It  was  error  to  submit  the  issue  of  defend- 
ant's negligence  in  not  discovering  the  presence 
of  deceased  on  the  track  in  time  to  avoid  in- 
juring him,  wheie  negligence  in  that  respect  is 
not  alleged.— Galveston,  H.  &  S.  A.  By.  C!o.  v. 
Harris  (Tex.  Ci."    App.)  776. 

Id  an  action  for  tht-  negligent  killing  of  plain- 
tiff's husband,  where  the  evidence  was  insuffi- 


cient to  entitle  plaintiff  to  recover  even  if  de- 
ceased had  been  s  licensee,  it  was  unnecessary 
to  determine  whether  he  was  such  a  licensee 
or  a  mere  trespasser.- Washington  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  778. 

Under  the  evidence,  a  verdict  for  defendant 
was  properly  directed  in  an  action  for  alleged 
negligence  in  killing  plaintiff's  husband,  who 
was  walking  upon  defendant's  right  of  way. — 
Washington  v.  Missouri,  K.  &  T.  Ry.  (!!o.  of 
Texas  (Tex.  Civ.  App.)  778. 

In  an  action  for  injuries  to  a  child  on  the 
track,  held  that  there  was  no  evidence  of  de- 
fendant's negligence  to  submit  to  the  jury. — 
Central  Texas  &  N.  W.  Ry.  Co.  v.  Douglass 
(Tex.  Civ.  App.)  120. 

One  killed  because  of  the  catching  of  his 
foot  in  an  unblocked  frog  held  not  guilty  of 
contributory  negligence  as  a  matter  of  law. — 
Lee  V.  International  &  G.  N.  R.  Co.  (Tex.  Sup.) 
63. 

Where  defendant  ran  its  train  faster  than 
allowed  by  ordinance,  and  plaintiff  was  injured 
thereby,  he  could  recover,  whether  the  injury 
occurred  at  the  place  named  in  the  petition,  or 
elsewhere  within  the  city. — Prewitt  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.)  667. 

Evidence  hfld  lufficient  to  warrant  a  finding 
that  plaintiff  injured  on  a  railroad  track  was 
free  from  negligence.— Prewitt  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.)  667. 

The  violation  of  an  ordinance  as  to  the  rate 
of  speed  in  a  city  is  negligence  per  se. — Prewitt 
V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.)  667. 

Contributory  negligence  of  a  traveler  in  walk- 
ing on  a  railway  track  held  to  prevent  recoveiy 
for  his  death.— Texas  &  P.  Ry.  Co.  v.  Breadow 
(Tex.  Sup.)  410. 

Person  injured  while  walking  on  a  switch,  by 
a  timber  projecting  from  a  passing  train  on  the 
main  track,  field  not  entitled  to  damages. — 
Louisville  &  N.  R.  Co.  v.  Wade  (Ky.)  1125. 

A  railroad  company  is  not  liable  to  a  tres- 
passer for  an  injury  received  by  being  struck 
by  a  passing  train  while  sitting  beside  the  track 
asleep,  where  no  negligence  is  shown  on  the  part 
of  those  in  charge  of  the  train  after  the  tres- 
passer was  discovered. — Embry  v.  Louisville  & 
N.  R.  Co.  (Ky.)  1123. 

—  Aeoidents  at  erosslncs. 

Instruction  as  to  the  duty  of  a  railroad  com- 
pany at  a  crossing  held  properly  refused,  as  it 
relieved  the  company  of  the  duty  of  exercising 
reasonable  care.— Texas  &  P.  Ry.  Co.  v.  Curlin 
(Tex.  Civ.  App.)  1003. 

In  an  action  for  causing  death  at  a  crossing, 
testimony  to  show  the  points  at  which  signals 
were  usually  given  was  admissible  where  there 
was  previous  evidence  that  the  usual  signals 
were  given  befoi-e  deceased  was  struck. — Gal- 
veston. H.  &  S.  A.  Ry.  Co.  v.  Harris  (Tex.  Civ. 
App.)  776. 

When  a  statute  requires  signals  to  be  given 
"at  least"  at  a  certain  distance  from  the  cross- 
ing, defendant  has  the  right  to  have  the  words 
"at  least"  inserted  in  a  charge  on  said  statute. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Harris  (Tex. 
Civ.  App.)  77«. 

A  railroad  company  should  keep  such  a  look- 
out at  a  street  crossing  as  a  reasonably  prudent 
person  would  keep  under  similar  circumstances. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pendery  (Tex. 
Civ.  App.)  793. 

The  violation  of  a  city  ordinance  regulating 
the  speed  of  trains  is  negligence  per  se. — Gulf, 
C.  &,  S.  F.  Ry.  Co.  T.  Pendery  (Tex.  Civ.  App.) 
793. 

A  railroad  company  held  liable  for  bumping 
a  car  on  a  crossing,  injuring  a  child  thereon.— 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  West  (Tex.  Civ. 
App.)  101. 
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Sufficiency  of  tbu  evidence  to  entitle  plaintiff 
to  go  to  the  ju'-;  in  an  action  for  injuries  sus- 
tained at  a  croBsinK. — Newport  News  &  M. 
V.  Co.  T.  Stewart's  Adm'r  (Ky.)  528;  Same  T. 
Stewart,  Id.;  Same  v.  Wyatt,  Id. 

In  an  action  for  injuries  sustained  at  a  cross- 
ing, an  instruction  which  submitted  to  the  jury 
the  question  of  the  intelligence  of  the  intestate 
of  one  of  the  plaintiffs  who  drove  the  wagon 
was  not  prejudicial,  where  plaintiff's  evidence 
showed  that  said  intertate  was  a  remarkably 
bright  and  intelligent  boy.  and  was  familiar 
with  the  road.-  Newport  News  &  M.  V.  Co.  v. 
Stewnrt's  Adm'r  (Ky.)  528;  Same  v.  Stewart, 
Id.;   Same  v.  Wyatt.  Id. 

An  instruction  submitting  to  the  jury  the 
question  as  to  whether  it  was  negligence  to 
fail  to  provide  an  effectual  mode  of  warning 
travelers  of  the  approach  of  trains  at  a  cross- 
ing was  not  erroneous.— Newport  News  &  M. 
V.  Co.  T.  Stewart's  Adm'r  (Ky.)  528;  Same  t. 
Stewart,  Id.;   Same  v.  Wyatt,  Id. 

An  Instructicn  submitting  to  the  jury  the 
question  as  to  whether  it  was  negligence  to  fail 
to  adopt  means  to  warn  travelers  of  the  aij- 
proach  of  trains  at  j  crossing  did  not  make  it 
incumbent  upon  defendant  to  adopt  some  mode 
that  would  make  it  impossible  for  a  person  to  be 
injured.— Newport  News  &  M.  V.  Co.  v.  Stew- 
art's Adm'r  (Ky.)  528;  Same  r.  Stewart,  Id.: 
Same  v.  Wyatt,  Id. 

In  an  action  for  the  killing  of  plaintifTs 
hosband  at  a  crossing,  h^4.  that  a  demurrer  to 
the  evidence  should  have  been  sustained. — 
Hiiggart  v.  Missouri  Pac.  Ry.  Co.  (Mo.)  220. 

Evidence  examined,  and  hHd,  that  plaintiff 
injured  at  a  street  crossing  was  not.  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence. — 
Texas  &  P  Ry.  Co.  v.  Fuller  (Tex.  Civ.  App.) 
319. 

A  person  injured  at  a  railroad  crossing  held 
guilty  of  contributory  negligence.— Vogg  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  640. 


BAFE. 

A  conviction  of  assault  with  intent  to  rape, 
where  defendant  is  at  no  time  within  reach  of 
prosecuting  witness,  cannot  be  sustained.— 
Marthall  v.  State  (Tex.  Cr.  App.)  1062. 

Batiflcation. 

Of  nnanthorized  act  of  agent,  see  "Principal 
and  Agent." 

Beal  Estate. 

See    "Deeds":    "Mechanics'    Liens";    "Mort- 
gages"; "Public  Lands." 

BECEIVESS. 

Contempt  for  refusing  to  turn  over  property  to 

receiver,  see  "Contempt." 
Of  corporations,  see  "Corporationa." 
Of  raifroads,  see  "Railroads." 

The  appointment  of  a  receiver  for  a  cemetery 
association  for  misapplication  of  the  funds  and 
destruction  of  the  property  held  proper.- Hous- 
ton Cemetery  Co.  v.  Drew  (Tex.  Civ.  App.)  802. 

The  appointment  of  a  receiver  on  conflicting 
affidavits  liila  conclusive.— Houston  Cemetery 
Co.  V.  Drew  (Tex.  Civ.  App.)  802. 

When  there  arc  grounds  of  relief  prayed  for 
that  would  authorize  the  appointment  of  a  re- 
ceiver, it  need  not  conclusively  appear  that 
plaintiff  is  entitled  to  recover  thereon. — Houston 
Cemetery  Co.  v.  Drew  flex.  Civ.  App.)  802. 

The  court  may  in  its  discretion  order  a  sale 
by  a  receiver,  and  not  by  the  sheriff  under  pro- 


cess.—Farmers'  &  Merchant**  Nat.  Bank  ▼. 
Waco  Electric  Railway  &  Light  Co.  (Tex.  Civ. 
App.)  131;  Metropolitan  Trnat  Co.  ▼.  Fanners' 
&  Merchants'  Nat.  Bank.  Id. 

A  receiver  unlawfully  appointed  Acid  not  en- 
titled to  compensation  from  the  funds  coming 
into  his  hands.— St.  Louis,  K.  &  S.  R.  Co.  \. 
Wear  (Mo.)  658. 

Where  appointment  of  a  receiver  at  the  re- 
quest of  the  bolder  of  bonds  under  a  divisional 
mortgage  has  been  revoked,  and  a  receiver  for 
the  entire  line  appointed  by  another  court,  the 
appointment  by  the  first  court  of  a  receiver  for 
the  whole  road  on  amendment  of  the  original 
petition  held  improper.— Merriam  v.  St.  Louis, 
C.  G.  &  Ft.  8.  Ry.  Co.  (Mo.)  630. 

The  insolvency  of  a  railroad  company  and 
default  in  interest  on  mortgage  bonds  do  not  au- 
thoriie  the  appointment  of  a  receiver  without 
notice.— Memam  v.  St.  Louis,  C.  O.  &  Si.  8. 
Ry.  Co.  (Mo.)  630. 

The  appointment  of  a  receiver  for  the  entire 
rood,  at  the  instance  of  the  holder  of  railroad 
bonds  secured  on  one-fourth  of  the  mileage  of 
the  road,  is  erroneous.— Merriam  v.  St.  Louis. 
C.  G.  &  Ft.  S.  Ry.  Co.  (Mo.)  630. 

ISvidence  held  to  show,  prima  facie,  that  court 
of  a  foreign  state  had  jurisdiction  to  place 
property  in  hands  of  a  receiver.— Robertson  v. 
Stead  (Mo.)  610. 

Appointment  of  a  receiver  in  Mexico,  and  pos- 
session of  personal  property  there,  authorize 
the  receiver  to  maintain  replevin  for  such  prop- 
erty in  courts  of  the  United  States.— Robertson 
V.  Stead  (Mo.)  610. 

Where  a  receiver  is  appointed  on  an  ex  parte 
application  without  notice,  the  procedure 
should  be  such  as  to  allow  a  speedy  review  of 
such  interlocutory  order.— St.  Louis,  K.  &  S. 
R.  Co.  V.  Weai  (Mo.)  357. 

Under  Rev.  St.  1889,  S  2193,  a  judge  can  ap- 
point a  receiver  in  vacation  out  of  the  coontf 
m  whirh  the  case  is  pending. — St  Louis,  K.  & 
S.  R.  Co.  T.  Wear  (Mo.)  357. 

Under  Const  1875,  art  12,  f  17.  the  president 

of  a  railroad  company  cannot  act  as  a  receiver 
for  a  company  operating  a  competing  line. — 
St  Louis,  K.  &  S.  R.  Co.  v.  Wear  (Mo.)  357. 

A  judgment  rendered  against  a  receiver  after 
his  discharge  and  the  property  has  been  re- 
stored by  him  does  not  bind  either  the  property 
or  the  owner  thereof.— Texas  &  P.  By.  C5o.  t. 
Watson  (Tex   Civ.  App.)  290. 


See  "BaU." 


Becognizance. 
Becords. 


ae*  "OooB- 


Compensatlon  of  county  recorder, 

ties." 
On  appeal,  see  "Appeal  and  Error." 

Becoupment. 

See  "Set-Off  and  Counterclaim." 


BEFOBICATION  OF  INSTBTT- 
MENTS. 

Complaint  construed  in  action  to  amend  an 
agreement  and  Add  to  sufficiently  allege  a  mu- 
tual mistake  therein.— Keating  v.  McCntcheon 
(Tex.  Civ.  App.)  597. 

Evidence  examined,  and  hdd  insufficient  for 
the  reformation  of  a  deed  so  as  to  change  a 
life  estate  to  a  fee  simple. — Graxiana  v.  Gra- 
ziana  (Ky.)  175. 

A  deed  held  properly  reformed  for  niiitaal 
mistake.- Ezell  v.  Peyton  (Mo.)  3&. 
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'Right  of  plaintiffs  to  have  a  deed  which  con- 
veyed an  estate  in  fee  reformed  so  as  to  convey 
only  a  life  estate.— Hancuok  v.  Dodd  (Tenn.  OL 
App.)  742. 

Kight  to  correct  a  chattel  mortgage  so  as  to 
include  an  article  omitted  by  mutual  mistake  as 
against  one  who  claimed  that  the  article  was 
subject  to  his  prior  vendor's  lien.— Willis  v. 
Mnnger  Improved  Cotton  Machine  Mannf'g  Co. 
(Tex.  Civ.  App.)  1010. 

Beglstration. 

Of   foreign   aBsigument,   see   "Assignments  for 

Benefit  of  Creditors." 
Of  voters,  see  "Biections." 

Behearing. 

See  'Appeal  and  Error." 

Reinstateraent. 

After  voluntary   nonsuit,  see  "Dismissal   and 
Nonsuit" 

Belationship. 

As  affecting  compt/tency  of  juror,  see  "Jury." 
qualification  of  judge,  see  "Judges." 

Beligious  Societies. 

Bxemption  from  taxation,  see  "Tazation." 

REMAINDERS. 

Where  a  remninder-man  purchases  the  life 
estate,  and  leases  the  land,  and  the  tenants 
expend  money  in  boring  for  gas,  other  re- 
mainder-men, with  knowledge  thereof,  cannot 
enjoin  the  removiil  of  the  gas.— Gerkins  v.  Ken- 
tucky Salt  Co.  (Ky.)  1. 

Remaindtr-meu  cannot  be  substituted  to  the 
state's  lien  for  tmes  Assessed  in  the  name  of 
the  life  tenant,  and  paid  by  them  before  the 
life  estate  wns  exhausted.— Ferguson  v.  Quinn 
(Tenn.  Sup.)  576. 

Remote  Cause. 

See  "Negligence." 

REMOVAL  OF  CAUSES. 

An  action  against  a  United  States  marshal 
Is  not  removable  where  the  amount  of  damages 
is  less  than  the  jurisdiction  of  the  federal  court. 
—Hunt  V.  Hardin  (Tex.  Civ.  App.)  1028. 

A  cause  cannot  be  removed  to  a  federal  court 
because  a  construction  of  the  federal  constitu- 
tion becomes  necessary. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  State  (Tex.  Civ.  App.)  111. 

Where  the  fact  that  the  action  arises  under 
the  federal  laws  is  not  shown  by  the  complaint, 
it  cnnn»t  be  removed. — Texas  &  P.  Ry.  Co.  v. 
Caples  (Tex.  Civ.  App.)  516. 

A  petition  for  removal  cannot  be  used  to 
show  that  a  federal  question  is  involved,  where 
it  is  not  shown  in  the  complaint.— Texas  &  P. 
Ry.  Co.  V.  Caples  (Tex.  Civ.  App.)  516. 

Bent. 

See  "Landlord  and  Tenant." 

Repairs. 

Liability  of  landlord,  see  "Landlord  and  Ten- 
ant." 

Repeal. 

Of  statutes,  see  "Statutes." 


BEFEjEVIN. 

Where  a  trustee  replevied  property  seized  un- 
der a  sequestration,  and  turned  the  property 
over  to  a  "^ceiver  on  order  of  the  court,  his 
liability  on  the  replevin  bond  was  not  dischar- 
ged.—Levy  r.  Lee  (Tex.  <3iv.  App.)  309. 

Reputation. 

Evidence  of,  see  "Criminal  Law." 

Rescission. 

Of  contract  of  sale,  see  "Sales." 

Res  Judicata. 

See  "Judgment." 

Resultii^  Trusts. 

See  "Trusts.' 

Betam. 

Of  service  of  summons,  see  "Process." 
Of  writ  of  attachment,  see  "Attachment," 

Reversal. 

See  "Appeal  and  Error." 

Reviefw. 

On  appeal,  see  "Appeal  and  Error";  "Oriminal 
Law." 

RevivaL 

Of  action,  see  "Abatement  and  Revival." 
Of  judgment,  see  "Judgment." 

Riparian  Bights. 

See  "Navigable  Waters." 

Bisks  of  Employment. 

See  "Master  and  Servant." 

Roads. 

See  "Highwavs";  "Municipal  Corporations." 

SAIiES. 

See,  also,  "Fraudulent  Conveyances":  "Judi- 
cial Sales";  "Vendor  and  Purchaser." 

By  executor  or  administrator  under  order  of 
court,  see  "Executors  and  Administrators." 

By  receiver,  see  "Receivers." 

Illegal  liquor  sales,  gee  "Intoxicating  Liquors." 

On  execution,  see    Execution." 

(in  mortgage  foreclosure,  see  "Mortgages." 

Evidence  examined,  and  held  not  to  show  an 
implied  warranty  that  a  furnace  sold  would 
successfully  smelt  lead  ores. — Blue  Springs  Min. 
Co.  V.  Mcflvein  (Tenn.  Sup.)  1094. 

A  warranty  requiring  notice  of  defects  in  the 
machine  sold,  if  it  failed  to  perform  as  warrant- 
ed within  one  week,  held  to  require  notice  with- 
in a  reasonable  time.— Gaar,  Scott  &  Co.  v. 
Stark  (Tenn.  Ch.  App.)  149. 

Under  Rev.  St.  art.  2547,  the  possession  of 
chattels  for  the  period  of  two  years  after  de- 
livery may  be  by  the  loanee  or  vendee  or  those 
claiming  nndet  him  —Hastings  v.  Kellogg  (Tex. 
Civ.  App.)  821. 

Blglita  and  r«me4U«i  «f  parties. 

Whore  the  contract  required  notice  of  de- 
fects to  be  given,  it  was  not  necessary  that  it 
should    come    directly    from    the    purchaser. — 
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Gaar,  Scott  &  Co.  r.  Stark  (Tenn.  Cb.  App.) 
149. 

The  purchaser  of  a  defectire  machine  Md  not 
entitled  to  recover  for  the  loss  sustained  by 
running  it,  or  the  amoant  paid  out  for  re- 
pairs.—Gaar,  Scott  &  Co.  T.  Stark  (Tenn.  Ch. 
App.)   149. 

Storage  of  a  defective  machine  by  the  par- 
chaser  tor  the  vendor  held  a  sufficient  redeliv- 
ery.—Gaar,  Scott  &  Co.  T.  Stark  (Tenn.  Ch. 
App.)  149. 

Keeping  a  machine  after  giving  notice  of  its 
defects  held  not  an  acceptance. — Gaar,  Scott  & 
Co.  V.  Stark  (Tenn.  Ch.  App.)  149. 

A  purchaser  cannot  recover  back  money  paid 
on  the  price  after  discovery  of  defects  in  the 
property  sold.- Gaar,  Scott  &  Co.  v.  Stark 
(Tenn.  Ch.  App.)  149. 

In  an  action  between  a  buyer  and  an  attach- 
ing creditor  of  the  seller  to  determine  the  right 
to  property,  a  request  to  charge  as  to  the  mean- 
ing of  the  word  "delivery"  as  used  in  a  prior 
charge  Jc/d  properly  refused. — Dallas  Nat.  Bank 
V.  Davis  (Tex.  Civ.  App.)  144. 

An  offer  to  return  machinery  that  fails  to 
comply  with  the  warranty  of  the  seller  should 
be  made  within  a  reasonable  time  after  the 
defect  is  known,  and  is  too  lafe  after  suit 
brought  for  the  purchase  price. — Bernard  Leas 
Manuf  g  Co.  v.  Waller  (Ky.)  631. 

One  ntdering  goods  may  refuse  to  take  them 
when  shipped  with  a  draft,  unless  allowed  a 
reasonable  time  for  inspection. — Charles  v.  Cat^ 
ter  (Tenn   Sup.)  390. 

A  petition  alleging  a  sale  by  false  representa- 
tions of  the  purchaser  as  to  his  insolvency  and 
a  revocation  of  the  sale  hdd  to  state  a  cause 
of  action  entitling  plaintiff  to  recover  as  against 
the  purchaser  and  one  to  whom  he  had  sold 
with  knowledge  of  the  fraud.— Fargo  v.  Rider 
(Tex.  Civ.  App.)  340. 

False  representations  held  insufficient  to  jus- 
tify rescission  where  the  buyer  tested  the 
property  several  weeks  before  completing  the 
purchase.  —  American  Harrow  C!o.  v.  Martin 
<Ky.)  178. 

It  is  the  duty  of  a  purchaser  who  takes  the  in- 
terest of  the  seller  in  property  charged  with  a 
debt  on  which  both  seller  and  purchaser  are 
contingently  liable  to  see  that  the  property  is 
devoted  to  that  purpose. — Meguier  v.  Walsh 
(Ky  I  1124. 

Oondlttonal  lales. 

A  parol  reservation  of  title  is  a  parol  chattel 
mortgage,  and  invalid.— Hastings  v.  Kellogg 
(Tex.  Civ.  App.)  821 

Under  Rev.  St.  art.  2547.  the  title  of  a  pur- 
chaser from  one  In  possession  of  goods  condi- 
tionally sold  is  not  affected  by  the  character  of 
the  consideration  if  it  is  valid  between  the  par- 
ties.—Hastings  V.  Kellogg  (Tex.  Civ.  App.)  821. 

Satis&ctioii. 

See  "Accord  and  Satisfaction";  "Compromise 
and  Settlement" 

Scire  Fadaa. 

To  revive  judgment,  see  "Judgment." 

Secondary  Evidence. 

See  "Evidence." 

SBDuonoir. 


The  testimony  of  the  woman  sednced,  to  war- 
rant conviction,  most  be  corroborated. — McCul- 
lar  V.  State  (Tex.  Cr.  App.)  585. 

A  girl  under  18  years  of  age,  who  ia  a  mem- 
ber of  a  man's  family^  working  for  her  sup- 
port, is  confided  to  his  care  and  protection, 
within  the  meaning  of  the  statute;  and  he  is 
subject  to  prosecution  thereunder  for  her  de- 
filement—State V.  Hill  (Mo.)  223. 

SeU-Defense. 

See  "Assault  and  Battery";  "Homidde." 

Sentence. 

See  "Criminal  Law." 

Separation. 

Of  jurors,  see  "Criminal  Law." 

Sequestration. 

Of  witnesses,  see  "Trial." 

Servant. 

See  "Master  tinfi  Servant" 

Service. 

Action  for  services,  see  "Assumpsit,  Action  of." 
Of  process,  set  "Process." 

SET-OFF  AND  OOXJNTEBr 
CLAIM. 

When  defendant  can  set  off  debt  due  from 
plaintiff  in  statutory  action  of  trial  of  right  to 
personal  property.— Fleming  v.  Stansell  (Tex. 
{  Civ.  App.)  504. 

In  au  action  for  goods  furnished  under  a 
contract  of  agency,  a  plea  of  reconvention  ex- 
amined, and  held  sufficient. — ^Deutschman  r. 
BattaUe  (Tex  Civ.  App.)  489. 

Equitable  set-off  cannot  be  pleaded  by  way 
of  answer.— American  Nat  Bank  v.  Nashville 
Warehouse  &  Elevator  Co.  (Tenn.  Ch.  App.) 
960. 

Settlement. 

See  "Accord  and  Satisfaction";  "Compromise 
and  Settlement" 

Severable  Contracts. 

See  "Contracts." 

Sewers. 

See  "Municipal  Corporations." 
SHEBIFFS  AJSfD  CONSTABLES. 

Sureties  on  the  bond  of  a  constable  who  shot 
the  horse  under  an  escaping  prisoner  held  lia- 
ble to  the  owner  of  the  horse. — Stephenson  v. 
Sinclair  (Tex.  Civ.  App.)  137. 

Judgment  against  an  officer  for  converaion 
by  seizure  under  execution  against  a  third  per- 
son hM  erroneuus,  where  such  person  trans- 
ferred it  to  olaiotiff  to  defraud  creditors.- Hunt 
V.  Hardin  (Tex.  Civ.  App.)  1028. 

Situs. 

Of  debt  see  "Attachment" 


I. 


SocietieB. 


Certain  evidence  examined,  and  held  admis- ;  See  "Building  and  Loan  Associations";  "Corpo- 
sible.-  Snodgrass  v.  State  (Tex.  Cr.  App.)  477.  I     rations." 
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Spanisli  Grants. 

See  "Public  Landa." 

Special. 

Deposits,  see  "Banks  and  Banking," 
•Jury,  see  "Juij  " 
Laws,  see  "Statntes." 
Venire,  see  "Jury." 
Verdict,  see  "Tnal." 

SPECIFIC  PEBFOBMANCE. 

Contract  proTidinR  that  on  expiration  of  the 
lease  the  lessor  should  conrey  to  the  lessee  the 
fee  at  a  price  to  be  determined  by  arbitrators 
■held  capable  of  enforcement. — Schneider  v.  Hil- 
denbrand  (Tex.  dr.  App.)  784. 

Spirituous  Ldquors. 

See  "Intoxicating  Liquors." 

STATES. 

Presidential  electors  are  state  oflScers,  with- 
in. Const,  f  152.— Todd  T.  Johnson  (Ky.)  987. 

A  settlement  oi  accounts  by  the  state  through 
its  authorized  officers  held  binding.— Mason  & 
Foard  Co.  t.  Commonwealth  (Ky.)  570. 

Statute  of  Frauds. 

.See  "Frauds,  Statute  of." 


Statute  of  Limitations. 

See  "limitation  of  Actions." 

STATUTES. 

Act  1892,  regulating  the  time  for  holding 
court  in  the  Forty-third  judicial  district,  is  not 
repealed  by  the  adoption  of  the  statute.— Phipps 
T.  State  (Tex.  Cr.  App.)  753. 

Act  April  1,  1891,  relating  to  the  assessment 
and  collection  of  revenue,  sufficiently  sets  forth 
the  subject  in  the  title. — Ward  v.  Board  of 
Equalization  of  Gentry  County  (Mo.)  648. 

So  far  as  intended  to  apply  to  St.  Louis  coun- 
ty, Act  April  1,  1893,  held  in  violation  of  Const, 
art.  4,  §  28j  for  insufficient  title.— State  ex  rel. 
Town  of  Kirkwood  v.  Ueege  (Mo.)  (>14. 

The  penalties  imposed  on  the  contractor  of 
prison  labor  for  failure  to  return  escaping  pris- 
oners cannot  be  enforced  after  the  repeal  of 
the  statute. — Mason  &  Foard  Co.  t.  Common- 
wealth (Ky.)  570. 

The  act  of  June  10,  1893,  ^ssed  pursuant  to 
Const.  §  142,  relative  to  the  jurisdiction  of  jus- 
tices, does  not  repeal  the  local  option  law  of 
Logan  county  (Acts  1889-90,  c.  549),  in  so  far  as 
the  latter  confers  jurisdiction  on  any  court  Infe- 
rior to  the  circuit  court. — Lowry  v.  Common- 
wealth (Ky.)  1117. 

The  creation  by  special  act  of  a  levee  district 
to  protect  from  overflow  the  large  area  of  land 
embraced  therein  is  constitutional. — Reelfoot 
Lake  Levee  Dist.  v  Dawson  (Teun.  Sup.)  1041. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CoSSTlTOTIOJf. 

Amend.  14,  {  1 389 

Rbvised  Statutes. 
S906 22 

ARKANSAS. 

Constitution. 

Art  16,  !6 1060 

Bandbli.  &  Hill's  Dioest. 

{  2058 947 

I  2236 1054 

Is  3458,  3458 573 

I  5657 21 

If  6307,  6312 186 

II  6498,  6499 1060 

il  6526,  6530 1060 

Laws. 
1887,  p.  113,  §8  7,  12 186 


KENTUCKY. 
Constitution  1849. 
.Art.4,Jl 


624 

Comstitution  1891. 

88  12,  142 1117 

88  147,  148 1118 

f  152  987 

I  157 518,1118 

I  160. 641,  987 

8  161 944 

I  164 549 

8  168 4 

8170 921,  994 

8  196 18 

i  241 171 


62  . 
125 


Civil  Codb. 


16 
687 


8329  183 

8  606 626,  664,  1039 

Cbiminal  Code. 

8  25  4 

I  185 532 

8  194 650 

Gbnebal  Statutes  1SS8. 

Page  716,  8  3 684 

Ch.  28,  art.  17,  88  6.  T. . . .  556 
Ch.  71,  art.  3,  8  2 534 

Statutes  189*. 

11 7 

356  1128 

1073,  1093 1117 

1 1514,  1543,  1545 887 

1730,  1773,  1774 1128 

1910 1127 

2030 530 

2479 1126 

2781 524,  525,  541 

2794 541 

2824 944 

2W7 524 

2801  944 

88  3096,3101 518 

88  3449,3450 180 

Laws. 
1888-80,  vol.  2,j>.  82,  8  1..1117 
1881-93,  p.  1()5S. 1117 

MISSOURI. 

Constitution  1875. 

Art.  2,  8  28 50 

Art.  2,  I  30 38 

Art.  4,8  28 614,  648 

Art.  6,  8  3 238 

Art.  6,  I  12 31 

Art.6.$27 43 

Art.  8,  813 &S1 

Art.  8,818 636 

Art.  10,84 648 


207 
357 


Art.  10,  8  12 

Art.  12,  I  17 

Revised  Statutes  1889. 

Page  2109.  art  4,  8  35,  St. 

Louis  City  Charter 31 

Page  2122,  art.  6,  8  15.  St. 

Louis  City  Charter 81 

Page2169,S29 43 

88  8.T3,  054 652 

8  2168 89(1 

I  2193 3.57 

f  2240 235 

8  2246.  Amended  by  Laws 

1895,  p.  91 357 

6  2,588 602 

I  3166 207 

I  3243 657 

i  3487 223 

58  3931,3932 39 

8  4425 367,  834 

8  4513 662 

5346,5347,5.379 238 

6376,  6384,  6388,  6388. .  602 

6561   057 

6775,  6789 600 

i  7034,  7035 217 

74.50 681 

7518 C48 

7654 200 

7698 374 

8  7730,  7731,  7733 211 

7895  014 

8  8181,8182 030 

8553 614 

CiTT  CnAKTEHS. 

St.  Louis.  Rev.  St.  1889,  p. 

2109,  art.  4,  8  35 31 

St.  Louis.  Rev.  St.  1888,  p. 

2122,  art.  6,  8  15 81 

Laws. 

1845,  p.  182,  8  1 636 

1872,  p.  130,  8  222 874 

1874,  p.  63 600 
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1877,  p.  384 874 

1891,  p.  172 50 

1891,  p.  173,  8  7 50 

1891,  p.  102 &48 

1893,  p.  Ill 614 

1893,  p.  131 206 

185)5,  p.  5,  I  5 663 

1895,  p.  13.  §  21 <i63 

1895,  p.  28 630 

1895,  p.  28,  S8  1,  7,  8 675 

1895,  p.  91 357 

TENNESSEE. 

CONSTITCTIOS  1»70. 

Art.l,  $8 380,  697 

Art.  1,  $  9 711 

Art.  2,  S  28 1041 

Art.  2.  I  20 694,  1041 

Art.  11,  S  8 399,  697,  1041 

Art.  11,  §11 724 

Art.  11,  gl3 899 

CoDB  1S58. 

M520-524 380 

i  599 731 

UlLLIEETV  &  VeKTRBBS'    CODE. 

IS  577-581  380 

«  625  676 

§8  2470,  2471,  2809,  2837, 

2844   874 

I  28.'>2 836 

I  2890 874 

18  3329,3334 384 

I  3449 l()9fl 

f  3470 ...ims 

M3603-3605 383 

h  3803,  3810 9<H 

|§  nmi,  5100 883 

i  5(!21  .379 

il  5663,  5810 390 

Laws. 

1849-50,  p.  182 384 

187.5.  ch.  91 7.11 

1870,  p.  182 384 

1879,  ch.  171 724 

1889,  p.  96 1097 

1891,  p.  17 386 

1891,  ch.  122,  §  3 709 

1896,  ch.  1 1041 

1895,  ch.  25 604 

1895,  ch.  127 399 


1805,  ch.  137,  81  2,  3 380 

1895,  ch.  182 697 

TEXAS. 

CONSTITDTIOK  1S09. 

Art.  10,  8  6 819 

COXSTITUTION  1895. 

Art.  1,  J  10 1099 

Art.  1,  817 274,  :V>2 

Art.  1,819 27.-) 

Art.  1.8  29 1099 

Art.  5,  8  1 471 

Art.  5,85 1070 

Art.  5.  S12 471 

Art.  8.  S2 495 

Art.  14,  8  2 40? 

Art.  16,}  52 67 

Code  or  Criminal  Procedure 

1879. 
Art.  774 1099 

Code  of  GRiviKAt.  Procedorr 
1895. 

Arts.  613,616 2.56 

Art.  770 435 

Art.  786 2.53 

Art.  790 435 

Art.  817,87 4.-»« 

Art.840 02 

Ketiebd  FsyAL  Code  1896. 

Art.  377 273,278 

Art.  489,  subd.  8 1062 

Art.  680,  subd.  2 256 

Arts.  973,  974 274 

Art.  981 465 

Satles'  Civil,  Statutes. 

Volnme  1. 

Art.  65f 1082 

ArtE.  152,  155 10.S3 

Arts.  1198,  1235 312 

Art.  12(i5.  subd.  8 322 

Art.  1283 758 

Art.  2248 482 

Art.  2468 821 

Volume  2. 

Art.  2880 250 

Arts.  3165,  3176 142 

Art.  3226a 8.30 

Art.  3776 82 

Art.  4814 617 


Rbtisbd  Statutes  1ST9. 

Art.  488 77» 

Art.  1215 10S4 

Art.  1225 777 

Art  1266,  BQbd.  8 1000 

Art.  1373 848 

Art.  2191 771 

Art.  22:« 812 

Art.  4.309 1015 

Art.  4564 144 

Revised  Statutes  1&9S. 

Page  1104,811 753 

Art.  200 408 

Art  941 03,  434 

Art.  1214 1084 

Arts.  1472,  1490 131 

Art.  2375 406 

Art.  2390,  subd.  15 287 

Art.  2545 246 

Art  2547 821,  »i2 

Art.  2549 822 

Art.  3069 73 

Art  3328 147 

Art.  3.380 208 

Art.  30''2 82 

Art  4639 288 

Art  5019 441 

Art50«» 495 

Paschal's  Digest. 

Arta.  1313,  4167 807 

Citt  Charters. 
Denison.  Laws  1891,  p.  30, 
88  46,  113,118 401 

Laws. 

1854,  Jan.  30.  Railroad  Aid 
Grants 819 

1870,  p.  325 819 

1871,  p.  29 56 

1883,  p.  85 517 

188.5,  p.  18 517 

1885,  p.  76 822 

1887,  p.  68 7.53 

1887,  p.  83.  88  11.  25 517 

1889,  p.  141 71.  465 

1891,  p.  20 129 

1891,  p.  25 433 

1891,  p.  30,  88  46.  113,  118. 
Penison  City  Charter. . .  401 

1892,  p.  68 753 

1893,  p.  178.  8  5 689 


Stay. 

See  "Continuance." 

Stealing. 


See  "Larceny." 


Stock. 


In  building  association,  see  "Building  and  Loan 

Associations." 
Shipment  by  carriers,  see  "Carriers." 

Stockholdera. 

See  "Corporations." 

STREET  RATLBOADS. 

Evidence  of  a  city  ordinance  requiring  ve- 
hicles, when  meetinf;,  to  keep  to  the  right,  held 
inadmissible  in  au  action  for  collision  between 
a  street-railwuy  car  and  a  buggy.— Culbertson 
V.  Metropolitan  St  Ry.  Co.  (Mo.)  834. 

In  charging  as  to  the  duty  of  the  defendant's 

gripmaii  to  look  out  for  persons  on  the  track,  the 

jury  should  be  charged  as  to  the  duty  of  taking 

""ery  reasonable  precaution  for  the  safety  of 


posaengerR.— Culbertson  v.  Metropolitan  St  Ry- 
Co.  (Mo.)  834. 

The  fact  that  deceased  was  signaled  by  de- 
fendant's watchman  to  cross  the  tracks  did  not 
relieve  him  of  the  duty  to  use  ordinan'  care.— 
Culbertson  v.  Metropolitan  St  Ry.  Co.  (Mo.) 
834. 

Where  negligeuce  of  defendanfB  flagman, 
and  also  of  defondnnt's  gripman,  is  relietl  on, 
it  is  error  to  instiuvt  solely  as  to  the  penalty  im- 
posed for  negligence  in  operating  the  car.— -Cul- 
bertson V.  Metropolitan  St  Uy.  Co.  (Mo.)  834. 

Streets. 

See  "Highways." 

Control  by  city,  see  "Municipal  Corporation*." 

Dedication,  see  "Dedication. 


Suocesaion. 

See   "Descent   and   Distribution": 
and  Administrators." 


'Executors 


See  "Process." 


Sunuaona. 


Supreme  Court. 


See  "Courts." 
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SoretyBhip. 

See  "Principal  and  Surety." 

Surrender. 

Of  leased  premises,  see  "Landlord  and  Tenant." 


TAZA'nON. 

For   city   purposes,    see    "Municipal   C3orpora- 

tions." 
Of  costs,  see  "Costs." 

A  taxpayer  cannot  recover  taxes  as  paid 
under  duress,  unless  they  were  paid  either  to 
escape  arrest  or  seizure  of  property. — Robins 
V.  Latham  (Mo.)  33. 

A  petition  to  enjoin  the  disbursement  of  a  tax 
as  invalid  must  show  the  amount  of  the  tax 
paid   by   petitioner.— Robins  v.   Latham    (Mo.) 

A  tax  on  property  within  a  large  district 
subject  to  overflow  to  maintain  a  levee  is  for 
an  object  of  a  public  nature.— Reelfoot  Lake 
Levee  Dist.  v.  Dawson  (Tenn.  Sup.)  1041. 

Where  the  real  property  in  a  county  has  been 
assessed  at  one-half  its  market  value,  with  but 
few  exceptions,  and  the  board  of  equalization 
refuses  relief,  the  court  should  reduce  the  valu- 
ation of  the  other  real  estate  to  the  same  basis. 
—Ex  parte  Ft.  Smith  &  Van  Buren  Bridge  Oo. 
(Ark.)  lOCO. 

A  life  tenant  in  possession  of  realty  is  the 
owner,  within  the  meaning  of  Mill.  &  V.  Code, 
I  625.  requiriug  taxes  to  be  assessed  in  the 
name  of  the  owner.— Ferguson  v.  (juinn  (Tenn. 
Sup.)   576. 

A  sheet  of  paper  folded  up  is  not  a  book, 
within  Rev.  St.  1889,  S  7733,  requiring  a  sepa- 
rate tax  book,  to  be  known  as  the  Railroad 
Tax  Book."— State  ex  rel.  Wheat  v.  St.  Louis 
&  S.  F.  Ry.  Co.  (Mo.)  211. 

Under  Rev  St.  1889,  {{  T730,  7731,  unless 
the  certificate  from  the  authorities  of  a  city  as 
to  railroad  property  located  therein  was  made 
at  the  time  and  within  the  year  required,  the 
county  court  cannot  levy  a  tax. — State  ex  rel. 
Wheat  T.  St.  Louis  &  S.  F.  Ry.  Co.  (Mo.)  211. 

Acts  1895,  providing  for  taxation  for  levee 
purposes,  is  uncnnstitutionai.— Reelfoot  Lake 
Levee  Dist.  v.  Dawson  (Tenn.  Sup.)  1041. 

Act  April  1,  IStfl,  relating  to  the  assessment 
of  shares  of  banks,  is  constitutional.— Ward  v. 
Board  of  Equalization  of  Gentry  County  (Mo.) 
648. 

Power  of  the  legislature  to  tax  onnnot  be 
delegated  to  a  levee  district,  as  attempted  by 
Acts  1895.— Reelfoot  Lake  Levee  Dist.  v.  Daw- 
son (Tenn.  Sup.)  1041. 

Const.  1870,  art.  2,  i  28,  providing  that  aU 
property  shall  be  taxed  according  to  its  value, 
applies  to  special  assessments  as  well  as  the 

feneral  taxes.— Reelfoot  Lake  Levee  Dist.  v. 
>awson  (Tenn.  Sup.)  1041. 

Ezemptians. 

Where  the  charter  of  a  corporation  provides 
that  it  shall  pay  a  state  tax  on  each  share  of  its 
capital  stock  iu  lieu  of  all  other  taxes,  it  does 
not  exempt  the  capital  stock  from  further  tax- 
ation.—State  T.  Hernando  Ins.  Co.  (Tenn.  Sup.) 
721;   Same  v.  Bluff  City  Ins.  Co.,  Id. 

The  Kentucky  Female  Orphan  School  is  an 
"institution  of  purely  public  charity,"  within 
the  constitutional  provision:  and  the  corpora- 
tion and  its  property  is  exempt  from  taxation. 
—Trustees  of  Kentucky  Female  Orphan  School 
T.  City  of  LonisTille  (Ky.)  921;  Same  t.  Bell, 
Id. 


Institutions  where  general  education  is  given 
without  regard  to  creed  held  exempt  from  tax- 
ation, under  the  constitution,  though  conducted 
by  a  particular  denomination  or  sect. — City  of 
LoulsvUle  V.  Board  of  Trustees  of  Nazareth 
Literary  &  Benevolent  Institution  (Kr.)  994; 
Same  v.  St.  Xavier's  College,  Id.;  (Jommon- 
wealth  V.  St.  Mary's  College,  Id.;  Same  v.  Lo- 
retto  Literary  &  Benevolent  Institution.  Id.; 
Board  of  Education  of  Common-School  Dist. 
No.  1,  Pike  County,  v.  Trustees  of  Pikeville 
Collegiate  Institute,  Id. 

A  house  owned  by  a  practicing  attorney,  in 
which  he  lives  with  his  wife,  she  conducting 
therein  a  school,  held  not  exempt,  within  Rev. 
St.  1805,  art.  5005.— Edmonds  v.  City  of  San 
Antonio  (Tex.  Civ.  App.)  495. 


TELEGSAPHS   AND  TELE- 
PHONES. 

A  telegraph  company  held  liable  for  failure 

to  deliver  a  message  by  special  messenger  ac- 
cording to  ogreement  with  its  agent. — Western 
Union  Tel.  Co.  v.  Drake  (Tex.  Civ.  App.)  78<>. 

A  telegraph  company  held  liable  for  failure 
to  deliver  a  message  at  a  place  where  it  bad  no 
office.— Western  Union  Tel.  Co.  v.  Hargrove 
(Tex.  Civ.  App.)  1077. 

Complaint  in  an  action  for  negligence  in  de- 
livery of  a  telegram  held  sufficient. — Western 
Union  TeL  C!o.  v.  Warren  (Tex.  Civ.  App.)  314. 

A  son  may  recover  for  negligence  in  deliver- 
ing a  message  to  him  announcing  the  death  of 
his  father. — Western  Union  Tel.  Co.  v.  Warren 
(Tex.  Civ.   App.)  314. 

Evidence  held  sufficient  to   sustain   a  judg- 
ment for  plaintiff  for  delay  in  delivery  0'~ 
gram.  —  Western    Union   Tel.   Co.   v.   Tea(,u,. 
(Tex.  Civ.  App.)  301. 

TENANCY  IN  COMMON. 

The  fact  that  a  tenant  in  common  has  himself 
inclosed  the  land  owned  in  common  will  not  ex- 
cuse him  from  payment  of  rent  to  his  co-tenant 
whom  he  has  excluded  from  possession.— Ste- 
phens V.  Taylor  (Tex.  Civ.  App.)  1083. 

A  tenant  in  common  cannot  recover  exem- 
plary damages  from  his  co-tenant  for  his  evic- 
tion by  the  judgment  of  a  court  having  jnris- 
diction.— Stephens  v.  Taylor  (Tex.  Civ.  App.) 
1083. 

TENDEB. 

A  tender  to  th^  attorneys  of  the  pledgee  of 
the  nmonnt  to  redeem  held  ineffectual,  the  par;y 
making  it  knowing  that  the  attorneys  did  not 
have  the  pledge  in  their  possession. — Malone  v. 
Wright  (Tex.  Snp.)  420. 

In  an  action  to  recover  land  to  be  conveyed 
on  payment  of  the  price,  a  tender  of  the 
amount  due  is  necessary. — Hunter  r.  Clayton 
(Tex.  Civ.  App.)  326. 

Testament. 

See  "WUls." 

Testimony. 

See  "Depositions";    "Evidence";   "WltnesseB." 


See  "Larceny." 


Theft. 


Time. 


For  filing  bill  of  exceptions.,  ae*  "Exceptions, 
BiU  of? 
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Title. 

Of  statutes,  see  "Statntes." 

To  support  ejectment,  see  "Ejectment" 

suit  to  quiet  title,  see  "Quieting  Title." 

——trespass  to  try  title,  see  "Trespaaa  to  Try 
Titl*''^ 

TOBTS. 

See,   also,   "Assault   and   Battery";   "Death"; 
"Intoxicating    Liquors";    "TroTer   and    Con- 
version." 
Liability  of  dty,  see  "Municipal  Corporations." 
Measure  of  damages,  see  "Damages." 

Tort  feasors  are  individually  liable  for  the 
entire  amount  of  damag'^s  resulting  from  a  nui- 
sance.— City  of  San  Antonio  v.  Mackey  (Tex. 
Civ.  App.)  7eO. 

Transcript. 

Of  record  on  appeal,  see  "Appeal  and  Error." 

Transfer. 

Of  bills  oi-  notes,  see  "Bills  and  Notes." 
Of  corporate  stock,  see  "Corporations." 

TBESPASS  TO  TBY  TITLE. 

See,  also,  "Ejectment";  "Quieting  Title." 

Certain  deedn  examined,  and  held  inadmissi- 
ble to  show  title.— Buchanan  v.  Park  (Tex.  Civ. 
App.)  807. 

Where  the  purchaser  of  a  land  certificate  lo- 
cates the  same,  he  acquires  the  legal  title, 
though  the  pate.it  is  issued  to  the  original  own- 
er, and  the  defense  of  stale  demand  cannot  be 
set  up  against  his  claim. — Edwards  v.  Hum- 
phreys (Tex.  Civ.  App.)  333. 

When  transfer  of  land  certificate  will  be  pre- 
sumed in  support  of  defendant's  title  after 
lapse  of  45  years,  during  which  defendant  held 
possession.  —  Baldwin  v.  Roberts  (Tex.  Civ. 
App.)  78». 

Records  of  former  proceedings  involving  the 
title  held  admissible.— Baldwin  v.  Roberts  (Tex. 
Qv.  App.)  788 

An  nnrecommended  land  certificate  held  not 
to  establish  prima  f^cie  title.— Baldwin  t.  Rob- 
erts (Tex.  Cfv.  App.)  789. 

Judgment  for  plaintiff  held  against  the  weight 
of  the  evidence  on  tue  question  of  title. — League 
V.  Trepagnier  (Tex.  Civ.  App.)  772. 

Answer  setting  up  parol  contract  for  the  use 
of  lands  as  a  defense  held  defective  in  not  suffi- 
ciently showing  the  terms  of  such  contract. — 
Anderson  v.  Anderson  (Tex.  Civ.  App.)  816. 

Execution  of  a  rontrict  relied  on  as  defense 
in  an  action  for  tresr<<is<  to  try  title  held  a  ques- 
tion for  the  jury.— Anderson  v.  Anderson  (Tex. 
Civ.  App.)  816. 

Instruction  on  the  burden  of  proof  held  er- 
roneous for  requiring  plaintiff  to  establish  title 
by  more  than  a  preponderance  of  evidence. — 
Moore  v.  Stone  (Tex.  Civ.  App.)  909. 

Mortgagees  are  not  necessary  parties  to  ac- 
tions brought  against  mortgagors. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  State  (Tex.  Civ.  App.) 

An  application  for  a  loan,  containing  a  sworn 
statement  that  the  applicant  owned  the  prop- 
erty offered  as  security,  held  inadmissible  on  an 
issue  of  ownership.— Atwell  v.  Watkins  (Tex. 
Civ.   App.)   103. 

A  judgment  held  to  divest  plaintiff  and  inter- 
veners of  their  interest  in  land  in  suit. — Fos- 
ter V,  Johnson  (Tex.  Sup.)  67. 


Defendant  cannot  recover  for  improTements 
on  mere  proof  ot  their  value,  there  being  no  ev- 
idence of  the  value  ot  the  land  with  and  with- 
out the  improvements.— McCown  v.  McCafferty 
(Tex.  Civ.  App.)  517. 

Where  plaintiff  alleged  that  the  land  had 
been  left  vacant  between  two  snrveya,  and 
claimed  under  patent,  the  burden  was  on  hitaa 
to  show  that  the  land  was  vacant — McKinney 
T.  Baldwin  (Tex.  Civ.  App.)  346. 


TBIAIi. 

See,  also,  "Appeal  and  Error";  "Continuance"; 
"Evidence";  "Judgment";  "New  Trial"; 
"Pleading":  "Process";  "Witnesses." 

Conduct  in  criminal  caaea,  see  "Criminal  Law" ;. 

"Homicide." 
Right  to  jury  trial,  see  "Jmy." 

A  refusal  to  pnt  witnesses  under  the  rule- 
held  within  the  discretion  of  the  court — Gulf, 
C.  &  S.  F.  R.  (30.  V.  West  (Tex.  Civ.  App.)  101. 

It  is  error  to  allow  any  one  not  a  member  of 
the  jury  to  be  present  during  their  delibera- 
tions—Kilgore  v.  Moore  (Tex.  Civ.  App.)  317. 

An  exception  stating  that  defendant  object- 
ed to  the  reading  of  a  mortgage,  without  spetj- 
fying  grounds  of  objection,  is  insufficient — Jones 
T.  Melindy  (Ark.)  22. 

A  trial  court  should  not  permit  counsel  to  read 
and  comment  on  authorities  to  the  jury. — George 
Knapp  &  Co.  v.  Campbell  (Tex.  Civ.  App.)  765. 

Remarks  of  counsel  not  based  on  evidence 
held  erroneous.— Davis  v.  Brown  (Ky.)  534. 

Error  in  admitting  evidence  of  plaintifTs  con- 
viction of  a  misdemeanor  to  impeach  him  is  not 
waived  by  plaintiff's  introducing  like  evidence 
as  to  a  witness.— Gardner  v.  St.  Louia  &  S.  F. 
Ry.  Co.  (Mo.)  214. 

Instmotloiis. 

It  is  not  error  to  omit  to  give  a  proper  instmc- 
tion,  in  the  absence  of  a  reouest — Stephens  v. 
Anderson  (Tex.  Civ.  App.)  1000. 

It  Is  not  error  to  refuse  a  correct  instruction, 
where  it  has  been  substantially  given.— Ste- 
phens V.  Anderson  (Tex.  Civ.  App.)  1000. 

The  repetition  in  two  8p.>cial  instructions  of 
a  charge  already  given  in  the  general  charge. 
held  ground  for  reversal. — Chisum  v.  Chesnntt 
(Tex.  Civ.  App.)  758. 

An  instruction  held  erroneous  as  excluding  an 
issue.- Atwell  v.  Watkins  (Tex.  Civ.  App.)  108. 

Failure  to  charge  is  not  error  where  no  re- 
quest was  made. — Rackley  t.  Fowlkea  (Tex. 
Civ.  App.)  75. 

Instruction  in  an  action  to  set  aside  a  convey- 
ance held  without  prejudice.— E^dwards  v.  Ed- 
wards (Tex.  Civ.  App.)  1080. 

An  instruction  which  is  not  erroneous,  bur 
misleading  because  of  matters  omitted,  is  not 
ground  foi  rev?rsal,  where  the  omission  is  sup- 
plied by  ao  instruction  given  at  the  requpst  of 
the  adverse  party. — Meyer  v.  Southern  Ry.  Co. 
(Mo.)  367. 

Instruction  for  jury  to  state  any  and  all 
credits  on  notes  other  than  those  named,  to 
which  defendant  might  be  entitled,  held  suffi- 
cient to  cover  the  issues  of  certain  credits 
claimed  by  defendant  not  to  have  been  allowed. 
—Kilgore  v.  Moore  (Tex.  Civ.  App.)  317. 

An  instruction  sufficiently  covered  by  the 
charge  is  properly  refused. — Texas  &  P.  Ry. 
Co.  V.  Padgett  (Tex.  Civ.  App.)  300. 

A  charge  which  ia  conflicting  on  material  la- 
sues  is  erroneous,  and  necessitates  a  reversal, 
unless  appellant's  rights  could  not  have  been 
prejudiced  thereby. — Harter  v.  City  of  Mai^ 
shall  (Tex.  Civ.  App.)  2&1. 
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An  erroneous  charge  is  not  cured  by  giving 
one  which  contradicts  it,  but  the  erroneous  one 
should  be  withdrawn. — Missouri,  K.  &  T.  Ey. 
Co.  of  Texas  v.  Rodgers  (Tex.  Sup.)  243. 

An  instruction  assuming  a  point  in  issue  hdd 
erroneous.  —  Merzhacher  t.  State  (Tex.  Civ. 
App.)  308. 

It  is  the  duty  of  a  trial  court  to  instruct  on  a 
material  issue  when  requested,  though  the  in- 
structions aalced  may  be  erroneous. — Leeds  t. 
Reed  (Tex.  Civ.  App.)  347. 

A  general  instruction  held  snflScient  in  the  ab- 
sence of  a  request  for  a  fuller  instruction. — 
Texas  &  P.  Ry.  Co.  v.  Blgham  (Tex.  Civ.  App.) 
1111. 

An  erroneous  instruction  is  harmless  if  the 
verdict  is  for  the  right  party.— Vogg  v.  Missou- 
ri Pac.  Ry.  Co.  (Mo.)  WtS. 

Verdict. 

Where  plaintiff  claimed  $500  per  year  for 
services,  and  defmdant  claimed  that  he  was 
entitled  to  $500  for  the  whole  time,  a  verdict 
for  $850  was  responsive  to  the  issues.— Tobin  t. 
South's  Adm'r  fKy.)  1039. 

Where  a  cause  is  submitted  on  special  is- 
sues, every  material  issuable  fact  must  be  sub- 
mitted. —  Mutcaby  V.  State  (Tex.  Civ.  App.) 
1014. 

In  an  action  for  breach  of  warranty  in  a  deed, 
a  finding  that  certain  defendants  were  not  lia- 
ble held  necessarily  to  include  a  finding  that  cer- 
tain land  was  not  included  in  the  deed. — Chisum 
V.  Chesnutt  (Tex.  Civ.  App.)  758. 

Evidence  held  to  warrant  the  submission  of  an 
issue  as  to  whether  certain  land  was  included 
in  a  deed  to  plaintiff.— Chisum  v.  Chesnutt  (Tex. 
Civ.  App.)  768. 

Issue  most  have  been  raised  by  pleading  or 
proof,  to  warrant  its  submission.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Herring  (Tex.  Civ.  App.) 
129. 

A  verdict  for  a  less  amount  than  plaintiff 
was  entitled  to  will  be  reversed.- Henry  v. 
Sansom  (Tex.  Civ.  App.)  122. 

Where  a  question  under  the  undisputed  facts 
was  purely  one  of  law,  it  should  not  have  been, 
submitted  to  the  jury.— Gulf,  C.  &  8.  P.  Ry. 
Co.  V.  Warner  (Tex.  Civ.  App.)  118. 

A  special  verdict  failing  to  find  all  the  facts 
in  issue  is  defective,  though  the  existence  of 
the  facts  is  clearly  shown.— Stephenson  v.  Chap- 
pell  (Tex.  Civ.  App.)  482. 

In  an  action  for  damages  in  overflowing  land, 
it  is  not  error  to  refuse  to  require  the  jury  to 
specify  the  several  items  of  damage  allowed. — 
Texas  &  P.  Ry.  Co.  v.  Padgett  (Tex.  Civ.  App.) 
300. 

It  is  error  to  submit  an  issue  unsupported  by 
any  evidence.  —  Harter  v.  City  of  Marshall 
(Tex.  Civ.  App.)  294. 

The  court  cannot  look  to  the  evidence  for 
facts  on  which  to  base  a  judgment  where  there 
has  been  a  special  verdict. — Texas  &  P.  Ry.  Co. 
V.  Watson  (Tex.  Civ.  App.)  290. 

Under  Civ.  Code,  i  329,  the  court  cannot  ren- 
der judgment  on  a  verdict  for  a  partjr  entitled 
to  recover  money  where  the  amount  is  not  as- 
sessed.—Louisville  &  N.  R.  Co.  V.  Hartwell 
(Ky.)  183. 

Where  special  issues  are  submitted,  all  of  the 
issues  of  fact  made  by  the  pleadings  must  be 
submitted  and  determined. — Kilgore  v.  Moore 
(Tex.  Civ.  App.)  317. 

Whert  an  indebtedness  has  been  denied  by 
defendant  in  his  testimou',  the  issue  is  for  the 
jury. — Kilgore  v.  Moore  (Tex.  Civ.  App.)  317. 

Taking  oaae  from  Jury. 

A  peremptory  instruction,  where  the  evidence 
is  conflicting,  is  erroneous.— Huston  t.  Tyler 
(Mo.)  654. 


When  the  evidence  is  not  sufficient  in  law  to 
authorize  a  findin«-  for  plaintiff,  the  jury  should 
be  peremptorily  instructed  to  find  for  defend- 
ant—Washington V.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  (Tex.  Civ.  App.)  778. 

Where  all  the  testimony  of  plaintiff  is  by  pa- 
rol and  conflicting,  it  is  error  to  direct  a  ver- 
dict.—Cleveland  &  A.  Mineral  Laud  Co.  v.  Ross 
(Mo.)  216 

Trial  of  Riglxt  of  Property. 

Right  to  Bet-off,  see  "Set-Off  and  Counterclaim.*' 

TROVES  AND  CONVERSION. 

Evidence  of  a  conveyance  to  plaintiff  in  trust 
for  creditors,  with  possession  and  an  acceptance 
of  the  trust  by  creditors,  held  sufficient  to  sup- 
port an  averment  of  ownership.  —  Cooper  v. 
Hiner  (Tex.  Civ.  App.)  915. 

Trustee  Process. 

See  "Garnishment." 


TRX7STS. 

See,    also,    "Executors    and    Administrators"; 
"Guardian  and  Ward." 

Charitable  trusts,  see  "Charities." 
Creation  by  will,  see  "Wills." 
Liability  of  surety  on  bond  of  trustee,  see  "Prin- 
cipal and  Surety." 

Where,  a  husband  invested  his  wife's  money 
in  land,  in  his  own  name,  stating  to  her  that  he 
invested  it  in  her  name,  held  not  to  create  a  re- 
sulting trust. — Nashville  Trust  Co.  v.  Lannom's 
Heirs  (Tenn.  Ch.  App.)  977. 

Deed  construed,  and  held  to  create,  an  active 
trust,  and  to  prohibit  the  conveyance  of  the 
trust  property  b;  the  beneficiaries  and  the  trus- 
tee.—Hart  V.  Bayliss  (Tenn.  Sup.)  691. 

Transaction  held  to  create  the  relation  of 
debtor  and  creditor,  and  not  to  entitle  a  claim- 
ant to  recover  an  amount  from  an  assignee  as- 
a  trust  fund.— Downing  v.  Lellyett  (Tenn.  Ch. 
App.)  890. 

Money  borrowed  through  fraud  cannot  be 
followed  into  property  owned  by  a  third  per- 
son not  chargeable  with  knowledge  of  the 
fraud.— Atwcll  v.  Watkins  (Tex.  Civ.  App.) 
103. 


TURNPIKES  AND  TOIiL 
ROADS. 

A  county  road  of  great  convenience  to  the 
public  held  not  a  turnpike,  though  it  would  de- 
crease the  business  of  a  turnpike  company. — 
Clarksville  &  R.  Turnpike  Co.  v.  City  of 
Clarksville  (Tenn.  Ch.  App.)  979. 

USORY. 

Usurious  notes  given  to  extend  the  payment 
of  valid  notes  secured  by  collaterals  held  not  to 
render  the  security  void. — Hynes  v.  Stevens 
(.\rk.)  689. 

Where  the  court  could  separate  the  interest 
and  the  principal  of  a  note,  and  the  interest 
was  usurious,  it  should  be  stricken  out.— Willis 
V.  Holland  (Tex.  Civ.  App.)  329. 

A  purchaser  at  foreclosure  under  a  deed  of 
trust,  executed  to  secure  both  principal  and  in- 
terest of  a  usurious  loan,  obtains  title  if  the 
principal  sum  due  was  not  tendered  before  sale. 
—Vaughn  v.  Mutual  Bldg.  Ass'n  (Tex.  CiT> 
App.)  1013. 
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One  who  assumes  the  payment  of  a  loan  se- 
•cnred  by  trust  deed  is  not  entitled  to  be  re- 
lieved from  payment  thereof  by  reason  of  its 
being  tainted  with  usury. — Vaushn  T.  Mutual 
Bldg.  Ass'n  (Tex.  Civ.  App.)  1013. 

Vacancy. 

In  public  office,  see  "Officers." 

VaoatloiL. 

Of  judgment  by  default,  see  "Judgment." 

VAGBANOY. 

Without  some  cvort  act  done,  the  law  will 
not  attempt  to  discern  and  to  determine  the 
intent  or  purpose  which  actuates  a  person  to 
associate  with  vagrants. — Ex  parte  Smith  (Mo.) 
628. 

7arian.ce. 

Between  pleading  and  proof,  see  "Pleading." 

'VBN2X)B  AND  FOBCHASEB. 

See,  also,  "Fraudulent  Conveyances";  "Judicial 

Sales";  "Specific  Performance." 
Parol  contracts  relating  to  lands,  see  "Frauds, 

Statute  of." 

Sufficiency  of  the  pieadint;  la  an  action  on  a 
note  secnred  by  ^  endor's  lien,  to  entitle  the 
maker  thereof  to  relief  aKaiust  one  who  assum- 
ed the  paymeat  th?roof. — Tiusley  v.  Houston 
Land  &  Trust  Co.  (Tex.  Civ.  App.)  815. 

In  an  action  by  a  bona  fide  purchaser  of  a 
note  secnred  by  vendor's  lien,  one  who  assamed 
payment  thereof  cannot  assert  that  he  did  not 
know  that  it  provided  for  attorney's  fees.— Tins- 
ley  V.  Houston  Land  &  Trust  Co.  (Tex.  Civ. 
App.)  815. 

One  who  is  compelled  to  pay  off  taxes  on  land 
conveyed  by  warranty  against  incumbrances  is 
not  entitled  to  credit  therefor  in  an  action  by  a 
bona  fide  purchaser  of  a  note  secured  by  ven- 
dor's lien,  executed  for  the  price.— Tiusley  v. 
Houston  Land  &  Trust  Co.  (Tex.  Civ.  App.t  815. 

It  is  error  to  refuse  to  instruct  a  jury  as  to 
what  constitutes  an  "open  house,"  under  the 
definition  given  by  the  statute. — Merzbacher  v. 
State  (Tex.  Civ.  App.)  308. 

Copies  of  grants  and  surveys  by  the  governors 
of  Mexican  state,  authenticated  by  the  seal  of 
the  state,  appearing  in  the  archives  as  a  certi- 
fied copy  by  thi-  commissioner  of  the  general 
land  office,  held  constructive  notice  to  claimants 
under  a  patent  from  the  state  of  the  prior  eraut. 
— Murchison  v.  Mexia  (Tex.  Civ.  App.)  828. 

Purchasers  of  land  subject  to  vendor's  lien 
are  entitled  to  have  a  foreclosure  sale  to  which 
they  were  not  par-ies  set  aside  upon  payment 
of  the  amount  for  which  the  land  was  sold, 
and  to  have  the  interest  '>f  their  vendor  sold  to 
reimburse  them  fci  the  amount  so  paid. — Wil- 
son V.  Houston  (Tex.  Civ.  App.)  832. 

A  purchaser,  though  in  undisputed  possession 
under  a  general  warranty  deed,  is  entitled  to  re- 
lief where  actual  fraud  m  representing  the  title 
is  shown  on  the  part  of  the  vendor. — Fristoe  v. 
Latham  (Ky.)  920. 

On  a  rescission  of  a  contract  for  the  pur- 
chase of  land,  for  the  default  of  the  vendor, 
the  purchaser  is  entitled  to  a  lien  on  the  land 
for  payments  made,  though  not  in  possession. 
—Bullitt  V.  Eastern  Kentucky  Land  Co.  (Ky.) 
10. 

A  vendor  who  contracts  to  convey  by  a  good 
title  cannot  compel  the  acceptance  of  a  deed 
conveying  bnt  an  undivided  interest,  though  he 
offers  to  indemnify  against  the  outstanding  in- 


terest. —  Wilson    T.  Zajicek  (Tex.  CSt.  App.) 

1080. 

Release  of  subsequent  grantee  on  purchase- 
money  notes  releases  principal. — Mays  t.  San- 
ders (Tex.  Civ.  App.)  108. 

Where,  through  the  negligence  of  one  holding 
ft  mortgage  on  certain  property,  the  records 
show  a  good  title,  a  purchaser  relying  on  such 
records  acquires  a  good  title  as  against  such 
mortgage.--Freeman  v.  Moffitt  (Mo.)  640. 

Consideration  named  in  deed  held  fully  paid, 
and  that  no  vendor's  lien  remained.— Leonard  v. 
Read  (Tenn.  Ch.  App.)  581. 

Rights  of  a.  railroad  company  which  Ims 
acquired  a  right  of  way  by  permission  of  a 
vendee  on  forecloi ure  of  a  vendor's  lien  deter- 
mined—Finnell  V.  LonisTille  &  S.  R.  Co.  (Ky.) 
553. 

Enforcemenc  againot  a  homestead  alone  of  a 
vendor's  lien  held  as  collateral  to  a  mortgage, 
after  the  foreclosure  of  the  mortgage  as  to  oili- 
er property  also  covered  by  the  lien,  denied. — 
Morrison  t.  L<i7.arus  (Tex.  Sup.)  426. 

Where  a  contract  provided  that  a  vendee 
should  pay  a  certain  sum  when  a  portion  of  the 
land  bought  was  sold  by  him  requires  a  sale 
within  a  reasonable  time. — Cook  v.  Arnold 
(Tex.  Civ.  App.)  343. 

A  grantee  assuming  notes  for  the  price  of 
land  is  bound  by  a  recital  in  the  deed  under 
which  the  grantor  holds  that  such  notes  are 
secured  by  a  deed  of  tntst  —  Christian  v. 
Hughes  (Tex.  Civ.  App.)  298. 

The  record  of  an  instrument  conveying  an  ex- 
pectant interest  with  warranty  of  title  ia  no- 
tice to  subsequent  purchasers. — Hale  v.  Holloa 
(Tex.  Civ.  App.)  288. 

Purchasers  from  a  married  woman,  without 
knowledge  of  her  coverture,  protected  as  Inno- 
cent purchasers.- Daniel  v.  Mason  (Tex.  Civ. 
App.)  1113. 

Vendor's  Lien. 

See  "Vendor  and  Purchaser." 


See  "Jury." 


Venire. 


VENUE. 


In  criminal  cases,  see  "Criminal  Law." 

The  fact  that  a  count.*  is  formed  and  courts 
established  does  net  authorize  the  transfer  to 
the  new  count;  of  cases  pending. — McXew  v. 
Williams  (Ky.)  t»7. 

That  plaintiff  acts  in  good  faith  in  alleging  a 
joint  tort  by  defendants  will  not  enable  him  to 
sue  in  the  county  in  which  only  one  defendant 
lives,  where  no  joint  tort  is  proven. — Edwards 
V.  Buchanan  (Tex.  Civ.  App4  1022. 

The  venue  of  an  .iction  of  trespaas  is  proper- 
ly laid  in  the  county  in  which  the  trespass  is 
committed. — Hunt  v.  Hardin  (Tex.  Civ.  App.) 
1028. 

An  action  by  a  vendee  for  the  rescission  of  a 
contract  for  the  sale  of  land,  and  to  establish  a 
lien  thereon  for  payments  made,  is  local,  and 
may  be  brought  in  the  county  where  the  land  is 
situated.— Bullitt  v.  Eastern  Kentncky  Land 
Co.  (Ky.)  16. 

Under  Sayles'  Civ.  St.  art.  1198,  p^Iaintiff  may 
sue  a  defendant  whose  residence  is  unknown 
outside  of  the  tatter's  county,  without  using 
due  diligence  to  discover  his  residence. — Hop- 
son  V.  Caswell  (Tex.  Civ.  AppJ  312. 


See  "Trial." 


Verdict. 
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Vice  PrlncipaL 

See  "Master  and  Servant." 

Voluntary  Conveyance. 

See  "Fraudulent  Conveyances." 

Waiver. 

Of  conditions  in  policy,  see  "Insurance." 

WABEHOXISEMEN. 

In  an  action  for  services  as  warehouseman, 
evidence  of  other  business  in  which  plaiutitf 
was  engaged  was  inadmissible. — Tooin  v. 
South's  Adm'i  (K>.)  1030. 

Warrant. 

County  warrants,  see  "Counties." 

Warranty. 

See  "Sales." 

In  application  for  insurance,  see  "Insurance." 

Water  Companies. 

Contracts  with  cities,  see  "Municipal  Corpora- 
tions." 

Widow. 

See  "Dower";  "Executors  and  Administrators"; 

"Home'tead." 
Estate  dnrirg  widowhood,  see  "Estates." 

Wife. 

See  "Husband  and  Wife." 

WILLS. 

Where  the  widow  renounced  the  will  and 
was  allotted  dower  in  lands  specifically  devised 
to  others,  the  devisees,  after  her  death,  were 
entitled  to  contribution  out  of  the  residuary  es- 
tate.—Treasy  V.  Treasy  (Ky.)  3. 

Where  a  will  is  contested,  the  legacies  do  not 
bear  interest  until  the  contest  is  decided. — 
Trustees  of  Church  Home  for  Females  and  In- 
firmary for  Sick  V.  Morris  (Ky.)  2. 

A  devise  to  n  wife  during  widowhood  is  not 
Void  as  in  restraint  of  marriage. — Wooten  v. 
House  (Tenn.  Ch    App.)  032. 

Oonstmotloii. 

Will  construed,  and  trltl,  that  certain  words 
in  a  devise  were  merely  precatory,  and  not 
equivalent  to  a  command.— Hill  t.  Page  (Tenn. 
Ch.  App.)  735. 

Under  a  Ijeqnest  to  a  wife  of  "all  my  estate 
for  and  during  her  natural  life  or  widowhood," 
with  remainder  "to  my  three  children."  the 
widow  takes  a  limited  estate,  determinable  on 
death  or  marriage.— Wooten  v.  House  (Tenn. 
Ch.  App.)  032. 

A  devise  of  land  to  testator's  children  for  life, 
with  power  to  dispose  of  it  at  their  death, 
though  not  before,  veits  them  with  the  full 
title,  and  the  restriction  nn  their  power  to 
alienate  is  ineffectual.— Fristoe  v.  Latham  (Ky.) 
020. 

Will  construed,  and  held  that  certain  lands 
owned  by  testator  were  not  disposed  of  by  the 
will. — Hornsby  v.  Davis  (Tenn.  Ch.  App.)  159. 

Will  construed,  and  held  that,  where  the  wife 
elected  to  take  »inder  the  law,  payment  of  oth- 
er legacies  should  not  be  postponed  until  her 
death.— Trustees  of  Church  Home  for  Females 
and  Infirmary  for  Sick  v.  Morris  (Ky.)  2. 
V.368.W — 75 


Devise  to  "my  present  wife  and  her  children," 
heJd  to  exclude  a  child  of  the  wife  by  a  former 
marriage.— Blankenbaker  v.  Snyder  (Ky.)  1124. 

Contingent  devise  construetl,  and  hM  that 
the  property  devised  did  not  ijass  under  the 
residuary  clause.— Loving  v.  Uainey  (Tex.  Civ. 
App.)  335. 

To  create  a  trust  it  must  appear  that  the  es- 
tate vested  in  the  first  taker  was  not  absolute, 
that  the  subject  of  the  devise,  and  the  devisees 
therein,  are  certain,  and  the  trust  definite.— Hill 
V.  Page  (Tenn.  Ch.  App.)  735. 

WITNESSES. 

See,  also,  "Depositions" ;  "Evidence." 

After  a  party  has  testified  for  himself  in  chief, 
the  fact  that  he  has  introduce<i  other  testimony 
does  not  bar  his  right  to  be  recalled,  under  Civ. 
Code,  §  606.  subd  4.— Louisville  Ins.  Co.  v.  Mon- 
arch (Ky.)  503. 

In  a  murder  case,  where  there  was  evidence 
that  a  witness  for  the  state  had  made  state- 
ments out  of  <ourt  contrary  to  his  testimony, 
it  was  proper  to  admit,  in  rebuttal,  extracts 
from  his  testimony  at  the  inquest  which  corre- 
sponded with  his  testimony  on  the  trial. — Sims 
V.  State  (Tex.  C.-.  App.)  256. 

Bantering  qiiestiona  to  a  witness  are  pro]>erly 
stricken  out— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pen- 
dery  (Tex.  Civ.  App.)  703. 

Oompetenoy. 

As  against  the  administrator  of  the  payee  of 
a  note,  a  person  appearing  by  indorsement  to 
be  the  assignee,  and  who  has  reassigned  the 
note  dnring  the'  life  of  the  payee,  hrld  incomre- 
tent  to  testify  as  to  the  assignment  to  himself. 
— Noale's  Adm'r  v.  Neale  (Ky.)  526. 

Husband  and  wife  heid  competent  as  to  con- 
versations between  them  in  regard  to  a  fra»id 
perpetrated  by  the  husband  and  others  on  the 
wife.— Moeckel  ?.  Heim  (Mo.)  226. 

In  an  action  by  a  warehouseman  against  an 
administrator,  he  cannot  testify  as  to  the 
amount  it  was  agreed  he  should  receive. — To- 
bin  V.  South's  Adm'r  (Ky.)  1039. 

It  was  error  to  allow  a  witness  who  had 
stated  that  he  did  not  know  defendant's  gen- 
eral reputation  as  a  dangerous  man  to  state 
that  he  was  dangerous. — Woods  v.  State  (Tex. 
Cr.  App.)  06. 

CredlUUty. 

Prior  statements  of  witness  made  in  the  pres- 
ence of  accused,  though  denied  at  the  time  and 
at  the  trial  by  » ceased,  are  admissible  to  sup- 
port the  credibility  of  the  witnesses.— Green  v. 
State  (Tenn.  Sup.)  700. 

It  was  proper  to  tefuse  to  permit  a  grand  ju- 
ror to  state  what  deceased's  wife  said  before  the 
grand  jury  as  to  a  certain  matter,  where  no 
foundation  for  the  impeachment  had  been  laid. 
—Carpenter  v.  State  (Ark.)  000. 

A  witness  may  be  questioned  on  cross-exam- 
ination as  to  specihc  acts  of  moral  turpitude  to 
affect  his  credibility.— Zanone  v.  State  (Tenn. 
Sup.)  711. 

The  fact  that  other  indictments  have  been 
found  against  a  defendant  may  be  shown  to 
discredit  his  testimony  where  he  is  a  witness.— 
Ryan  v.  State  (Tenn.  Sup.)  030. 

Where  testimony  is  admissible  only  for  the 
purpose  of  contradicting  a  witness,  it  was  error 
to  refuse  to  charge  that  it  should  be  considered 
only  for  that  purpose. — Halsell  v.  Decatur  Cot- 
ton Seed  Oil  Co.  (Tex.  Civ.  App.)  S48. 

Contradictory  statements  of  a  witness  held 
admissible  for  purpose  of  im|)eacbment. — Phipps 
V.  State  (Tex.  Cr.  Aup.>  7.53. 

Where  it  is  attempted  to  lay  a  predicate  for 
the  impeachment  of  a  witness,  the  entire  conver- 
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sation  in  which  alleged  inconsistent  statements 
wero  made  may  be  triven. — Ball  v.  State  (Tex. 
Cr.  App.)  448. 

Though  the  state  shows  that  defendant,  when 
he  borrowed  the  gun  with  which  he  killed  de- 
ceased, stated  that  he  wanted  to  shoot  ducks. 
it  may  show  that  such  statement  was  false. — 
Hamilton  ▼.  State  (Ark.)  1064. 

On  cross-examination  of  a  woman  who  was  a 
witnpss  for  defendant,  it  was  admissible,  as 
showing  her  interest,  to  prove  that  she  was  liv- 
ing with  him,  though  not  married. — Holly  v. 
Commonwealth  (Ky.>  532. 

Evidence  which  might  have  been  admissible, 
as  laying  a  piedicale  for  impeachment,  htUl  inad- 
missible as  original  evidence.— Ray  v.  Stale 
(Tex.  Cr.  App.)  446. 

Defendant  i:>  a  criminal  case  cannot  be  ex- 
amined as  to  n  confession  made  without  warn- 


ing for  the  purpose  of  impeachment. — Morale* 
V.  State  (Ten.  Or   App  ^  4325. 

Evidence  that  a  witness  had  l>een  convicted 
of  a  misdemeanor  was  inadmissible  for  im- 
peachment.— Oardner  v.  St.  Louis  &  S.  F.  Ry. 
Co.  (Mo.)  214 

An  instruction  that  the  credibility  of  the 
witnesses  was  for  the  jury  was  not  error, 
though  testimony  had  tteen  introduced  tend- 
ing to  impeach  the  witnesses. — ^Trotter  v.  State 
(Tex.  Or.  App.)  278. 

Writs  and  Notice  of  Suits. 

See  "Attachment":  "Execution'' ;  ''Garniab- 
ment";  "Injunction";  "Mandamoa";  "Pro- 
cess." 

Wrong^ftil  Attaohmftnt. 

See  -'Attachment." 
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